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OLOS  ▼.  HOBAN. 
(Supreme  Conit  of  UUnols.    Oct  24,  1904.) 

BXnBE!«CB  —  APPEAI.  —  OBJECTIONS  —  TITLE— 
BEOISTKATIOH — BCBDBR  OF  PBOOF. 

1.  Objections  to  the  admiasion  of  evidence  on 
a  hearing  before  an  examiner  of  titles  for  regis- 
tration cannot  be  reviewed  on  appeal  onless  in- 
coiporated  in  exceptions  to  the  majster's  report 
and  renewed  in  the  trial  court. 

2.  An  exception  to  an  examiner's  report  in 
that  the  examiner  erred  in  finding  ttiat  plaintiff 
was  seised  of  title  in  fee  to  the  lots  in  question 
waa  insufficient  to  raise  an  objection  that  the 
examiner  erred  in  admitting  certain  secopdary 
evidence  without  a  sufficient  foundation  having 
been  first  laid  therefor. 

3.  Where,  in  a  proceeding  for  the  registra- 
tion of  plaintiff's  title  to  certain  real  estate, 
plaintiff  produced  evidence  establishing  title  in 
him,  the  burden  was  on  a  party  claiming  title 
under  a  tax  deed  to  establish  the  validity  of 
■nch  deed. 

Ei-ror  to  Circuit  Court,  Cook  County;  M. 
F.  Tuley,  Judge. 

Proceedings  by  William  Hoban  against  Ja- 
cob GIos  to  register  title  to  certain  real  es- 
tate. From  a  decree  in  favor  of  complain- 
ant, defendant  brings  error.    Affirmed. 

Jacob  Glos  (John  R.  O'Connor,  of  counsel), 
for  plaintiff  In  error,  John  J.  Swenle  and  T. 
F.  Monahan,  for  defendant  In  error. 

BOGG8,  J.  This  is  a  writ  of  error  to  re- 
verse a  decree  entered  in  a  proceeding  in  the 
circuit  court  of  Cook  county  declaring  the 
defendant  in  error,  William  Hoban,  to  be  the 
owner  in  fee  of  lots  Nos.  21  to  25,  inclusive. 
In  block  1,  Noonan's  subdivision  of  the  east 
half  of  the  north  half  of  the  southwest  quar- 
ter of  the  southeast  quarter  of  section  3, 
town  39  north,  range  18  east,  of  the  third 
principal  meridian;  that  a  tax  deed  thereto 
held  by  the  plaintiff  in  error  Is  null  and  rold; 
and  ordering  that  such  title  in  fee  be  regis- 
tered In  said  defendant  In  error  on  condition 
that  be  make  payment  of  a  designated  sum 
to  the  plaintiff  in  error  for  taxes,  etc.,  dis- 
bursed In  procuring  the  tax  deed,  and  Inter- 
est thereon. 

The  complaint  that  the  examiner  of  titles 

leceiTed  In  evidence  certain  abstracts  of  title 

without  the  requisite  proof  that  the  original 

deeds  purporting  to  be  shown  by  the  abstract 
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bad  been  lost  and  the  records  thereof  had 
been  destroyed  by  fire,  or  that  it  was  not  in 
the  power  of  the  defendant  In  error  to  pro- 
duce the  original  deeds,  or  that  the  abstracts 
of  title  had  beea  made  In  the  ordinary  course 
-of  iMisinesa,  etc„  as  required  by  sections  23 
and  24  of  chapter  116  (3  Starr  &  C.  Ann.  St 
1806,  p.  3360),  cannot  be  Investigated  In  this 
court,  for  the  reason  this  ground  of  com- 
plaint was  not  speciflcaliy  made  in  the  ob- 
jections filed  to  the  report  of  the  examiner  of 
titles,  and  In  the  exceptions  to  such  report 
filed  in  the  circuit  court  Thft  same  rules 
apply  with  reference  to  the  mode  of  pre- 
serving for  review  the  rulings  as  to  objec- 
tions and  exceptions  presented  to  the  report 
of  the  examiner  as  are  applicable  to  the  re- 
view of  objections  and  exceptions  to  the  re- 
ports of  masters  In  chancery.  Gage  v.  Con- 
sumers' Electric  Light  Co.,  194  111.  30,  64  K. 
E.  333. 

All  authorities  agree  that  In  orddi:  to  save 
the  question  of  the  admissibility  of  evidence 
for  review  it  is  requisite  that  the  objection 
thereto  shall  be  made  before  the  master,  but 
there  seems  to  be  some  contrariety  of  opin- 
ion as  to  the  necessity  of  incorporating  the 
complaint  into  the  objections  filed  before  the 
master  to  his  report,  and  of  renewing  the 
complaint  in  the  exceptions  filed  to  the  re- 
port before  the  chancellor.  The  rule  in  this 
jurisdiction  is  very  clearly  stated  In  Hurd 
V.  (Goodrich,  59  111.  450.  We  there  said  (page 
455,  59  111.):  "Consistently  with  the  conven- 
ience of  courts  of  equity  in  this  respect  their 
mode  of  procedure  requires  the  party  who 
may  desire  to  have  the  court  revise  the  rul- 
ings of  the  master  as  to  the  admission  or  r.e- 
jection  of  evidence,  or  the  principle  upon 
which  an  account  is  stated,  to  file  objections 
to  tlia  master's  report  before  it  is  returned 
into  court,  pointing  out  the  grounds  with  rea- 
sou.ible  certainty;  then,  if  the  master  still 
adheres  to  his  rulings  and  report  and  returns 
It  Into  court,  the  party  objecting  may  then 
file  his  exceptions  to  the  report,  correspond- 
ing with  the  objections  made  l>efore  the  mas- 
ter, upon  the  bearing  of  which  the  whole  or 
such  part  of  the  evidence  as  may  l>e  material 
will  be  brought  forward  and  be  subject  to 
review  by  the  court."  This  statement  of 
the  rule  was  quoted  with  approval  in  Prince 
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T.  Cntler,  99  m.  26T.  Aod  in  Oheltenham  Im- 
provement-Co. T.  Whitehead,  128  111.  279,  21 
v.  B.  669,  w«  said  (page  284,  128  III.,  page 
670,  21  N.  K):  "If,  in  the  opinion  of  the 
plaintlfT  In  error,  the  evldentie  oSered  before 
the  master  waa  Incompetent  or  Insufficient  to 
eatabllsh  the  claim,  he  was  required  to  llle 
excepUoni  before  the  master,  and,  If  overrul- 
ed ther^  renew  the  exceptions  in  the  drcnit 
court"  In  Oehrke  v.  Gehrke,  190  lU.  188, 
60  M.  B.  69,  It  waa  said  (page  176,  190  UU 
page  62,  60  N.  E.):  "If,  in  the  opinion  of  the 
appellant,  the  evidence  offered  before  the 
master  in  regard  to  these  items  was  incom- 
petent or  insufflclent  to  establish  them,  she 
was  reqolred  to  file  objections  before  the 
master,  and,  if  overmled,  to  renew  such  ob- 
Jectlons  as  exceptions  in  the  trial  court" 
In  footnote  1,  on  page  285,  of  8  Bncy.  oC 
PL  &  Pr.,  it  la  said:  "According  to  the  weight 
of  anthority,  exceptions  to  the  rulings  of  a 
master  or  referee  on  evidence  should  be  tak- 
en at  the  time  they  are  made,  and  are  not 
available  on  appeal  unless  renewed  before 
the  trial  court  when  it  passes  on  the  report" 

The  objections  filed  to  the  report  of  the 
eocaminer  of  titles  in  the  case  at  bar,  which 
also  stood  as  exceptions  to  the  report  in  the 
circuit  court,  did  not  complain,  either  gener- 
ally or  specifically,  that  the  examiner  receir- 
ed  the  abstracts  in  evidence  without  suffi- 
cient preliminary  foundation  to  Justify  such 
reception.  It  was  objected  that  the  examiner 
erred  in  finding  that  the  defendant  in  error 
was  seised  of  the  title  in  fee  to  the  lota,  and 
plaintiff  In  error  Insists  that  this  objection 
includes,  the  objection  that  the  abstracts 
were  received  without  the  requisite  prelim- 
inary proof.  The  objection  referred  to  would 
direct  the  attention  of  the  court  to  the  ques- 
tion whether  the  evidence  received  and  con- 
sidered by  the  examiner  was  sufficient  to 
establish  the  finding  that  the  titie  In  fee 
was  in  the  applicant,  but  was  not  sufficientiy 
definite  to  raise  the  question  whether  the 
examiner  erred  in  holding  the  preliminary 
proof  offered  for  the  purpose  was  sufficient 
to  authorize  the  reception  in  evidence  of  the 
abstracts.  An  objection  to  the  examiner's 
report  la  in  the  nature  of  a  special  demurrer, 
and  must  point  out  the  grounds  of  objection 
with  such  clearness  and  certainty  as  to  call 
tiie  attention  of  the  court  to  the  particular 
alleged  error  which  it  is  desired  to  have  re- 
viewed. 

The  insistence  of  the  plaintiff  in  error  that 
It  was  incumbent  on  the  defendant  in  error 
to  affirmatively  establish  the  invalidity  of 
his  (plaintiff  in  error's)  tax  deed  la  not  well 
taken.  In  a  bill  in  chancery  to  remove  a 
tax  deed  as  a  cloud  on  the  title  of  the  com- 
plainant, the  invalidity  of  the  tax  deed  must 
be  averred  and  proved.  But  this  was  an  ap- 
plication, under  the  statute,  for  the  registra- 
tion of  the  titie  of  the  defendant  in  error, 
and,  as  explained  in  Glos  v.  Kingman  &  Co., 
207  IlL  26,  69  N.  K  632,  the  applicant  Is  not 
required  to  establish  the  invalidity  of  oppos- 


ing claims  to  the  title,  ta  tbe  caw  cited  we 
said  (page  31,  207  III.,  page  833,  68  N.  B.): 
"If  the  applicant  in  a  proceeding  nnder  the 
statute  for  the  registration  of  his  titie,  pro- 
duces evidence  establishing  titie  in  him,  then 
those  who  have  been  brought  in  nnder  the 
application  as  holders  of  claims  to  the  title 
may  be  required  to  produce  proof  to  estab- 
lish the  validity  of  theh-  claims  to  the  titie, 
or  to  a  Hen  on  the  titie,  as  the  case  may  be." 
It  is  not  contended  in  this  court  that  the 
proof  which  was  received  and  considered  by 
the  examiner  was  Insufficient  to  Justify  the 
finding  that  the  titie  to  the  fee  in  the  Iota 
was  in  the  defendant  in  error,  and  in  such 
state  of  case  it  devolved  on  the  plaintiff  in 
error  to  produce  the  proof  necessary  to  ea- 
tabllsh the  validity  of  his  tax  deed.  The  de- 
cree must  be  and  ia  affirmed. 
Decree  affirmed. 


(Ut  nLcr.) 

WABASH  B.  CO.  r.  BILLINOS. 

(Supreme  Court  of  UUnois.    Oct  24,  ISM.) 

HBOUOBNOB— PLXADINO  —  vauahob— Exoiaa- 

ivx  DAMAOis— ABamaRT  or  ooim> 

sxi<— sxiccrrrruB. 

1.  The  declaration  aJleeed  that  wUle  plain- 
tiff waa  driving  over  defendant's  crossing,  an 
engine  struck  plalntilTa  vehicle,  whereby  plain- 
tin  waa  thrown  out  and  injured.  The  evidence 
tended  to  prove  that  a  car  struck  the  vehicle, 
but  that  he  was  not  then  thrown  out  but  tite 
hone  ran  away  and  plaintiff  was  thrown  out 
and  Injured.  Held,  that  there  was  a  clear  va- 
rianc& 

2.  Tbe  variance  might  have  been  cured  by  an 
amendment  on  application. 

8.  An  objection  because  of  a  variance  between 
the  complaint  and  evidence  is  one  that  must  be 
taken  in  the  trial  court,  so  as  to  permit  tbe 
opposite  party  to  obviate  the  variance  by  amend- 
ment 

4.  Where  plaintiff's  vehicle,  when  crossing  a 
railroad  track,  waa  struck  by  an  engine,  and 
tbe  horse  ran  away,  and  in  passing  over  a  curb 
plaintiff  was  thrown  out  and  injured,  if  the  col- 
lision was  the  efficient  cause  of  the  accident 
the  mere  incidental  cause  of  the  vehicle  dropping 
into  a  gutter  so  as  to  throw  plaintiff  from  it 
without  contributory  negligence  on  his  part 
would  not  make  the  striking  of  the  vdtlcle  the 
ranote  cause. 

6.  In  an  action  for  injuries  at  a  crossing  ac- 
cident counsel  for  plaintiff,  in  arguing  to  the 
jury,  said,  "These  powerful  railroad  corpora- 
tions ignore  the  rights  of  citizens,  maim  or 
kill  them  at  pleasure,  and  then  bring  in  their 
employes  to  swear  them  through,"  and  that 
most  of  the  witnesses  for  the  deienae  were  em- 
ploye of  the  defendant  and  had  to  swear  thei 
way  they  did  or  lose  their  Jobs,  and  that  th^ 
ought  not  to  be  believed  for  that  reaaon.  Heli, 
that  snch  statement  by  counsel  waa  error. 

6.  In  an  action  for  injuries  in  a  (Toaslng  ae- 
ddent  the  evidence  for  defendant  tended  to 
show  plaintiff  guilty  of  contributory  negligence. 
Plaintilfs  counsel  stated  that  power&l  rail- 
road corporations  Ignore  the  rights  of  dtiiens, 
maim  or  kill  them  at  pleasure,  and  then  bring 
in  servants  to  swear  them  thronj^.  Tbe  Jury 
returned  a  verdict  for  $5,000.  PlatntlfFs  in- 
juries consisted  of  a  fracture  of  his  arm,  a  scalp 
wound,  and  a  sprained  foot  and  uiaintiff  remit- 
ted $2,000  from  the  verdict  BM,  that  al- 
though the  trial  court  instructed  the  Jury  to 
disregard  the  remarks  of  counsel,  the  remarks 
were  cause  for  a  reversal,  notwithstanding  the 
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remittltiir,  aa  the  pnja^ce  shown  by  the  ezcesa- 
ira  Terdi<i  micbt  haye  entered  into  the  deter- 
aiinatian  of  ether  iasaea. 

Appeal  from  Appellate  Oomrt  Tlilid  Dis- 
trict 

AetloD  tiy  Thomas  Billings  agalnat  the  Ws- 
baah  Railroad  Companr.  From  a  Jndgment 
of  the  Appellate  Court  (105  lU.  App.  Ill)  af- 
flimlag  a  Judgment  In  ftiTor  of  plalntlfl,  ds- 
fiendant  appeals.    Berened. 

CL  N.  TravouB,  for  appellant  B.  EL  Omn- 
mlns,  for  appellee. 

0ABTWRI6HT,  J.  The  Appellate  Oonrt 
tot  the  Third  District  affirmed  a  Judgment 
recovered  by  appellee  in  the  drcnlt  coort  of 
Sangamon  connty  agalnat  \Jn»  antellant  in 
an  action  on  the  caae  for  personal  Inlnrles, 
and  this  appeal  waa  prosecuted  from  the 
Judgment  of  the  Appellate  Court 

At  the  trial  the  defendant  presonted  a  mo> 
tion  in  writing  that  the  court  should  exclude 
the  evidence  and  direct  'a  verdict  of  not 
guilty,  aaaignlng  different  gronnds  for  the 
motion,  among  which  was  the  following: 
"Second.  It  la  alleged  in  the  declaration  that 
plalntlfTs  buggy  In  whlctt  be  was  riding 
across  defendantfs  track  was  struck  by  de- 
fendant's car  or  train,  and  plaintiff  then  and 
there  tbrown  out  and  Injured,  whereas  the 
testlnHHiy  shows  that  plaintifrs  injuries  re- 
sulted from  bis  falling  from  said  buggy  when 
some  distance  from  the  defendant's  track 
or  croBsing.'*  The  motion  was  overruled, 
and  defendant  excepted.  The  declaration 
contained  several  counts  in  which  the  lan- 
guage varied  slightly,  but  it  was  alleged  in 
each  count;  in  practically  the  same  words, 
that  while  the  plaintiff  was  riding  in  a  buggy 
on  Adams  street,  in  Springfield,  over  the  rail- 
road crossing,  the  defendant's  engine  and 
train  struck  said  buggy  with  great  force  and 
violence,  and  the  plaintiff  was  then  and  there 
thrown  out  of  said  buggy  with  great  force 
and  violence  upon  the  ground  there,  and  was 
thereby  injured.  There  are  three  tracks  of 
the  defendant  crossing  Adams  street,  and  the 
evidence  on  the  part  of  the  defendant  tend- 
ed'to  prove  tliat  be  approached  the  crossing 
from  the  east,  and  as  he  was  going  over  the 
east  track,  when  the  Mnd  wheels  of  the  bng- 
gy  were  between  the  rails,  an  engine  headed, 
south  pushed  a  baggage  car  ahead  of  it 
against  the  buggy,  shoving  it  to  the  south; 
tiiat.  Just  before  tbe  car  struck  the  buggy, 
plaintiff  slapped  tbe  horse  with  tbe  lines, 
and  the  horse  started  at  a  faster  gait;  that, 
iHien  the  buggy  was  struck,  plaintiff  lost 
Ills  balance  and  was  thrown  to  tbe  north 
edge  of  tbe  seat;  that  he  let  go  of  tbe  lines, 
and  grabbed  hold  of  the  seat  with  his  left 
band;  that  he  was  not  hurt  or  tbrown  out 
St  that  placs,  but  the  collision  threw  him 
off  bis  balance^  and  the  horse  ran  away; 
that  the  horse  ran  upon  a  grass  plot  be- 
tween tbe  sidewalk  and  curbing  west  of  the 
crossing,  and  ran  back  into  the  driveway  80 
ot  100  feet  west  of  defendant's  tracksi  and 


that  in  passing  over  the  emb  the  buggy 
dropped  16  or  18  inches  into  the  gutter,  and 
plaintiff  was  thrown  out  upon  the  brick  pave- 
ment, causing  a  fracture  of  Us  arm,  a  scalp 
wound,  and  a  sprained  foot 

It  is  s  well-known  mle  that  allegationt 
and  proofs  must  correspond,  both  for  the> 
purpose  of  q>eclflcally  advising  the  opposite 
party  of  what  he  Is  called  upon  to  answer, 
and  also  of  preserving  a  record  of  the  cause 
of  action  as  a  protection  against  another  suit 
based  upon  the  same  cause.  A  pleading  is 
Intended  to  disclose  a  cause  of  action  or 
defense,  and  a  party  has  a  right  to  know  what 
bs  is  charged  with,  to  enable  him  to  properly 
make  out  bis  case,  and  to  prevent  his  being 
taken  by  surprise  by  the  evidence  at  tbe 
trial.  Tbe  author  of  the  article  on  "vari- 
ance," in  the  Bncyclopedla  of  Plesding  and 
Practice,  says  (volume  22,  p.  527):  "It  is  a 
general  mle  in  actions  at  law  that,  In  order 
to  enable  s  plaintiff  to  recover  or  s  defend- 
ant to  succeed  in  his  def  ense^  what  is  proved 
or  that  of  which  proof  la  offered  by  the  party 
on  whom  lies  the  onus  probandi,  must  not 
vary  from  what  he  has  pravlously  alleged 
In  his  pleading;  and  this  is  not  a  mere  ar- 
bitrary rule,  but  is  one  Counded  on  good  sense 
as  well  as  good  law."  Every  allegation 
which  Is  descriptlTe  of  tbe  cause  of  action 
must  be  proved-  as  alleged  in  the  pleading, 
and  any  variance  therefrom  Is  fatal,  unless 
It  la  waived  by  not  calling  it  to  the  attention 
of  the  trial  court,  or  is  cured  by  an  amend- 
ment o^  the  pleading.  Even  if  there  are  un- 
necessary allegations  descriptive  of  what  la 
material,  they  must  be  proved.  Bell  v.  Sen- 
neff,  83  111.  122;  City  of  Bk>omington  v. 
Goodrich,  88  111.  558;  Chicago,  Burlington  A 
Quincy  Railroad  Co.  v.  Dickson,  143  111.  3681, 
82  N.  B.  380;  Wabasb  Western  Railway  Co. 
r.  Friedman,  146  lU.  583,  80  N.  E.  353,  84 
N.  E.  1111;  Wisconsin  Central  Railroad  Co.  v. 
Wieczorek,  151  111.  579,  88  N.  B.  678;  Chica- 
go &  Alton  Railroad  Co.  v.  Raybnrn,  153  111. 
290,  38  N.  E.  568.  An  objection  for  variance 
is  one  which  must  be  taken  in*  tbe  trial  court 
so  as  to  permit  the  opposite  party  to  obviat* 
the  variance  by  amendment;  but  in  this  case 
the  objection  was  spedflcally  made^  and  no 
amendment  was  made  to  meet  It,  althooffh 
the  objection  was  curable  by  that  meana. 
Instead ,  of  proving  that  tbe  buggy  was 
struck  by  tbe  baggage  ear,  and  plaintiff  was 
theroby  then  and  there  thrown  out  of  the 
buggy  upon  the  ground  and  injured  there, 
plaintiff  introduced  evidenoe  that  be  was 
neither  tbrown  out  nor  injured  there,  but 
tliat  be  lost  his  balance  and  the  horse  ran 
away,  and.  In  coming  back  over  the  curb 
and  dropping  into  the  gutter,  be  waa  thrown 
out  and  Injnred  on  the  street  It  is  true 
that  torts  are  divisible,  and  that  proof  of  a 
part  of  the  allegations,  if  sufficient  to  estab- 
lish s  cause  of  action,  will  sustain  a  Judg- 
ment; but  then  is  no  question  of  that  kind 
in  this  case,  in  which  the  evidence  went  be- 
yond the  allegations  and  proved  s  different 
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tort  There  was  a  clear  variance,  which 
was  brought  to  the  attention  of  the  trial 
court  and  the  plaintiff,  and  It  waa  not  ciired 
by  an  amendment,  as  It  might  have  been. 

It  Is  argued  that  there  was  no  error  In  the 
ruling  because  the  striking  of  the  buggy  by 
the  car  was  the  proximate  cause  of  the  in- 
Jury.  But  that  is  only  saying  that  plaintiff 
proved  a  good  cause  of  action,  while  the  ques- 
tion was  whether  the  tort  described  in  the 
declaration  was  the  one  proved  upon  the 
trial.  If  by  l!he  exercise  of  reasonable  care 
the  defendant  might  have  foreseen  that  an 
Injury  would  result  from  backing  the  bag- 
gage car  against  the  buggy,  and  that  was 
the  last  negligent  act  contributing'  to  the  in- 
Jury,  without  whidi  it  would  not  have  oc- 
curred. It  would  be  the  proximate  cause.  If 
that  was  the  efBclent  cause,  the  merely  in- 
cidental cause  of  dropping  into  the  g^htter, 
without  contributory  negligence  on  the  part 
of  the  plaintiff,  would  not  make  the  striking 
of  the  buggy  a  remote  cause.  In  such  a  case 
the  proximate  cause  need  not  be  the  nearest 
In  point  of  time  or  sequence  of  events.  But 
that  was  not  the  question  raised  by  the  mo- 
tion. 

Counsel  for  plaintiff,  in  arguing  the  case 
to  the  Jury,  said  to  them:  "These  powerful 
railroad  corporations  Ignore  the  rights  of  cit- 
izens, maim  or  kill  them  at  pleasure,  and 
then  bring  in  their  employes  to  swear  tbem 
through;  that  most  of  the  witnesses  for  the 
defense  were  employes  of  the  defendant  and 
had  to  swear  the  way  they  did  or  lose  their 
Jobs,  and  that  they  ought  not  to  be  believed 
for  that  reason."  Counsel  for  defendant  in- 
terposed an  objection  to  such  a  course  of  ar- 
gument, and  the  court  sustained  it,  and  said 
to  the  jury  that  the  remarks  were  improper, 
and  that'  they  should  disregard  them  and  de- 
cide the  case  upon  the  merits,  and  according 
to  the  law  as  the  court  should  give  it  in  the 
instructions.  Such  a  statement  by  counsel 
is  wholly  indefensible,  and,'  unless  it  can  be 
seen  that  it  did  not  restilt  in  Injury  to  the  de- 
fendant, the  Judgment  ought  to  be  reversed 
on  account  of  it.  The  effects  of  such  an  at- 
tack may  be  obviated  by  the  action  of  the 
court  in  some  cases,  while  in  others  it  may 
be  effective  in  arousing  passion  and  preju- 
dice notwithstanding  the  direction  of  the 
court,  In  this  case  the  Jury  returne.d  a  ver- 
dict for  $5,000,  and  on  a  motion  for  a  new 
trial  the  plaintiff  confessed  that  the  damages 
awarded  were  grossly  excessive  by  remitting 
$2,000  from  the  verdict  In  the  case  of  Loe- 
wentbal  v.  Strong,  90  111.  74,  where  there  was 
a  verdict  against  defendant  for  $10,000,  and 
plaintiff  entered  a  remittitur  of  $4,000— the 
same  proportion  as  in  this  case — it  was  held 
tbat,  where  the  damages  allowed  are  so  ex- 
cessive that  they  can  only  be  accounted  for 
on  the  ground  of  prejudice,  passion,  or  mis- 
conception, a  remittitur  will  not  obviate  the 
error,  because  these  elements  may  have  en- 
tered, and  probably  did  enter.  Into  the  find- 
ing oit  other  fttcts  Important  to  the  issue,  if 


not  the  issue  Itself.  We  ha'v«  freciaenOy 
held,  where  there  hat  been  a  fair  and  Im- 
partial trial,  that  a  merely  excesslre  allow- 
ance of  damages  may  be  cured  by  a  remit- 
titur, and  the  Legislature,  by  section  81  of 
the  practice  act  (Hurd'S  Rev.  St  1908,  p.  141X. 
c.  110),  have  approved  the  allowance  of  re- 
mittiturs in  the  Appellate  Court  and  this 
court;  but  a  remittitur  vflll  not  cure  an  error 
which  Influenced  the  finding  of  the  Jury  on 
Issues  of  fact  The  evidence  for  the  defend- 
ant was  that  the  plaintiff  came  upon  the 
crossing  without  observing  any  of  the  usual 
and  ordinary  precautions  In  such  places, 
that  his  horse  was  on  a  run,  and  that  the  car 
did  not  strike  the  buggy  at  all.  On  those 
questions  the  defendant  was  entitled  to  the 
Judgment  of  the  Jury  after  a  fair  and  Im- 
partial trial,  and,  as  it  does  not  appear  that 
the  ill  effects  of  the  statemeot  objected  to 
were  obviated  by  the  ruling  of  the  court,  the 
same  influence  may  have  affected  the  vt^ict 
on  those  questions.  In  considering  a  mo- 
tion for  a  new  trial  on  the  ground  that  the 
damages  are  excesslvt;  the  court  must  de- 
termine that  question,  and  if  a  party,  by 
remitting  a  part  of  the  verdict  removes  the 
objection,  the  opposite  party  will  have  no 
cause  for  complaint  on  that  ground;  but  if 
the  verdict  on  the  questions  of  fact  Involv- 
ing the  liability  of  the  defendant  has  beoi 
improperly  influenced,  a  remittitur  will  not 
cure  the  error.  We  do  not  think  that  it  ap- 
pears from  the  record  that  the  remarks  were 
not  prejudicial,  notwithstanding  what  was 
said  by  the  court  and  they  related  to  the 
merits  and  the  veracity  of  the  defendant's 
witnesses. 

Objection  is  made  to  an  instruction  given 
at  the  request  of  plaintiff,  but  we  do  not 
think  it  would  mislead  the  Jury.  For  the 
errors  indicated,  the  Judgments  of  the  Ap-. 
peliate  Court  and  the  circuit  court  are  re- 
versed, and  the  cause  Is  remanded  to  the  ciT'' 
cult  court 

Reversed  and  remanded. 


OUni.  68> 
WBSTFALXi  V.  ALBERT  et  al. 
(Supreme  Court  of  Illinois.    Oct  24,  1904.) 

BOWDS—BBEACH— ACTION— PLEA    OF   WON    DAM' 
MFICATU8. 

1.  A  bond  given  to  plaintiff  by  defendants  was 
conditioned  that  the  obligor,  who  was  the  lessee 
of  certain  premises,  would,  remove  from  the 
premises  all  improvements  that  he  might  erect 
before  the  expiration  of  the  term  of  hia  lease 
and  restore  the  premises  to  the  same  condition. 
The  bond  was  in  the  sum  of  $.5,000,  and  in  an  ac- 
tion on  it  defendants  set  up  in  a  plea  of  non 
damnificatus  that  the  bond  was  given  in  pursu- 
ance of  the  order  of  a  court  of  chancery  "to 
execute  a  penal  bond."  Held,  that  tlie  bond  was 
not  such  an  oblimtion  for  the  absolute  payment 
of  a  penalty  of  $o,000  as  to  preclude  detendants 
from  raising  the  question  by  their  plea  whether 
or  not  it  was  intended  merely  as  a  contract  of 
indemnity  and  not  for  the  payment  of  a  liqaldat> 
ed  sum. 

2.  Where  the  conditions  of  a  bond  are  merely 
to  Indemnify  the  obligee,  a  plea  of  non  diuoni^ 
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eitna  la  good;  but  tf  the  bond  to  not  one  to  1b- 
*—rmirj  Bgmlnat  damagea,  but  to  aa  affirmattra 
eoTenant  to  do  a  ipecific  thins,  liabilitj  mnat 
ba  adjudged,  notwithstanding  no  Icaa  raralta 
bom  oie  nonperformanoeb 

Appeal  from  AppelUte  Court  First  Dis- 
trict. 

Salt  by  Peter  R.  Westfall  against  John  A. 
Albert  and  another.  From  a  Judgment  of  the 
Appellate  C!ourt  (IVl  III.  App.  SI)  affirming 
a  Judgment  In  favor  of  defendants,  plaintiff 
appeals.    Affirmed. 

The  Appellate  Comrt  for  the  First  District 
affirmed  a  Judgment  of  the  drcnlt  court  of 
Cook  county  tor  the  costs  of  suit  In  an  action 
br  awellant  against  appellees.  The  action 
was  In  debt,  on  the  following  bond: 

"Know  all  men  by  these  presents,  that  we^ 
John  A.  Albert  and  Charles  C.  Hetoen,  both 
oir  the  dty  of  Chicago,  county  of  Cook  aad 
State  of  Illlnote,  are  bolden  and  bound  unto 
Peter  E.  Westfall,  In  the  city  of  Chicago, 
county  of  Cook  and  State  of  Illinois,  afore- 
said, in  the  sum  of  $5000,  to  the  payment  of 
whlcb  to  said  Westfall,  his  executors,  admin- 
istrators and  assigns,  we  hereby  Jointly  and 
aererally  bind  ourselTes,  our  heirs,  execo- 
ton,  administrators  and  assigns. 

"The  condition  of  thto  obligation  Is  sucb, 
that  whereas  said  Albert  has  leased  from  the 
first  day  of  June,  1885,  to  the  first  day  of 
May,  1896,  the  following  described  pren>- 
toes,  to- wit:  (description;)  and  whereas,  be 
to  desirous  of  erecting  thereon  a  bathing  es- 
tablishment, driving  certain  piles  into  the 
ground  therefor,  and  making  other  altera- 
tions and  Improvements  in  furtherance  of 
the  promotion  of  said  bathing  establishment; 
and  whereas,  said  Peter  R.  Westfall  claims 
to  own  or  hold  some  right,  title  or  interest 
in  said  premises: 

"Now,  therefore,  said  Albert  covenants 
and  agrees  that  he  will  remove,  or  cause  to 
be  removed,  off  and  frpm  said  premises  here- 
inbefore described,  all  erections,  piling  or  im- 
provements of  all  kinds  that  he  shall  hereaft- 
er erect  upon  said  premises,  before  or  by  the 
expiration  of  the  term  of  his  said  lease  of 
said  premises,  and  will  restore  said  premises 
to  the  same  condition  they  were  in  at  the 
date  of  said  lease,  the  same  to  be  done  at  bto 
own  cost  and  expense.  That  In  such  case 
this  obligation  shall  be  void  and  of  no  etTect, 
otherwise  shall  remain  In  full  force. 

"In  witness  whereof,  we,  the  said  John  A. 
Albert  and  Charles  C.  Hetoen,  have  hereunto 
set  our  hands  and  seals  thto  7tb  day  of 
June,  A.  D.  1895. 

"John  A.  Albeit.  [Seal.] 

"Charles  0.  Helsen.    [Seal.r 

The  first  count  of  .the  declaration  set  out 
tbe  legal  effect  of  the  bond  and  averred  a 
breach  of  the  same  by  Albert  The  second 
■et  out  tbe  bond  In  hsc  verba,  and  alleged 
the  termination  of  the  lease  and  noncom- 
pltonce  by  defendant  Albert  with  its  condi- 
tions. A  general  demurrer  to  tbe  declara- 
tion being  overruled,  the  defendants  filed  sev- 
aral  pleas,  to  each  of  which  demurrers  wera 


sustained.  Ttuj  elected  to  stand  by  their 
pleas,  and  Judgment  was  entered  against 
them  for  the  foil  amount  of  the  penalty  nam- 
ed in  the  bond.  That  Judgment  was  re- 
versed by  the  Branch  Appeltote  Court  for 
the  First  District,  which  held  the  first  and 
fourth  additional  pleas  good,  and  remanded 
the  cause  to  the  circuit  court  (86  lit  App. 
676),  where  It  was  redocketed  and  the  de- 
murrer to  those  pleas  overruled.  Plaintiff 
thereupon  elected  to  stand  by  hto  demurrer 
to  said  first  and  fourth  additional  pleas,  and 
Judgment  was  rendered  against  him  for 
costs.  On  hto  appeal  to  the  Appellate  Court 
for  the  First  District  the  Judgment  of  the  cir- 
cuit court  was  affirmed  by  the  principal 
const  on  the  ground  that  tiie  Judgment  oC 
the  Branch  Appellate  Court  was  res  Judicata 
on  the  question  presented  by  the  latter  ai>- 
peal.  From  that  Judgment  of  affirmance  the 
present  aitpeal  to  taken. 

Gage  &  Doming  and  B.  A.  &  W.  O.  French, 
for  apiwlIanL  Pence  ft  Carpenter,  for  ap- 
pellees. 

WILKIN,  J.  (after  stating  the  facts).  Tbe 
only  question  presented  for  our  decision  U 
whether  or  not  the  circuit  court  erred  In 
overruling  the  demurrer  to  the  said  first  and 
fourth  additional  pleas.  The  first  sets  out 
the  bond  in  hsec  verba,  and  avers  that  the 
plaintiff  has  not  been  damaged.  The  fourth 
alleiges  that  the  bond  was  given  In  obedl- 
ence  to  an  order  of  court  in  a  chancery  suit 
between  the  pU  in  tiff,  Westfall,  and  one 
Huntington  and  the  defendants,  by  which 
It  was  ordered  that  the  Injunction  thereto- 
fore Issued  in  that  case  be  dissolved  on  con- 
dition that  "said  Albert  give  bond,  with  se- 
curity to  be  approved  by  tbe  court.  In  the 
penal  sum  of  |5,000,  that  he  will  remove,  or 
cause  to  be  removed,  off  and  from  the  prem- 
ises described  In  the  lease,  in  his  answer 
herein  filed  and  referred  to,  all  erecttons,  pil- 
ing, or  Improvements  of  all  kinds  that  have 
been  or  may  be  placed  thereon  by  him,  and 
to  restore  said  premises  to  the  same  condl^ 
Hon  they  were  in  at  the  time  of  said  lease, 
within  the  term  of  said  lease,  at  his  own  cost 
and  expense,"  etc.;  that  said  bond  was  a 
penal  bond  for  the  indemnifying  of  the  plain- 
tiff, Westfall,  concluding  with  non  damnifl- 
catus.  The  only  ground  of  demurrer  to  these 
pleas  to  that  they  are  not  good  as  a  defense 
to  the  action. 

Tbe  rule  is  that,  where  the  conditions  of  a 
bond  are  merely  to  indemnify  tbe  obligee,  a 
plea  of  non  damnlflcatus  is  good,  but  if  the 
bond  to  not  one  to  indemnify  him  against 
damages,  but  to  an  affirmative  covenant  to  do 
a  specific  thing,  Uablllty  must  be  adjudged 
notwithstanding  no  loss  results  from  the  non- 
performance, and  hence  the  plea  of  no  dam- 
age is  bad.  8  Bncy.  of  PI.  ft  Pr.  663,  and 
cases  cited  In  note  1.  The  decision,  there- 
fore. In  this  case,  must  turn  upon  the  ques- 
tion, to  which  class  does  the  bond  sued  on 
belong?    It  must  ba  conceded  tbo  Auestlon 
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cannot  be  determined  from  the  face  of  the 
bond  Itself,  It  being  strictly  neither  a  penal 
bond  nor  one  for  the  payment  of  liquidated 
damages.  It  is  the  dnty  of  the  court,  in 
such  case,  to  place  itself,  as  nearly  as  It  can 
from  all  the  facts  aud  circumstances  of  the 
case,  In  the  position  of  the  parties,  and  by 
construction  of  the  bond  determine  what  the 
intention  of  the  parties  thereto  was.  The 
same  general  rule  applies  to  the  construction 
of  a  bond  as  to  other  contracts,  in  which  the 
intention  of  the  parties,  "to  be  ascertained 
from  the  words  empld^ed,  the  connection 
in  which  they  are  used,  and  the  subject-mat- 
ter In  reference  to  which  the  parties  are 
contracting,  mnst  control;  and  courts  are 
powerless  to  Interpolate  terms  and  condi- 
tions into  the  contract  to  which  the  minds  of 
the  parties  have  not  given  assent*  Courts 
will,  however,  look  to  the  entire  instru- 
ment, and,  if  possible,  give  such  construction 
that  each  clause  shall  have  some  effect  and 
perform  some  ofQce,  and  for  this  purpose 
will,  so  far  as  practicable,  view  the  contract 
from  the  iMsltlon  of  the  parties  at  the  time 
It  was  made,  in  order  to  understand  their 
language  in  the  sense  in  which  it  was  used. 
Such  construction  will  be  adopted.  If  it  can 
consistently  and  reasonably  be  done,  as  will 
render  the  whole  contract  operative."  Hayes 
▼.  O'Brien,  149  111.  403.  37  N.  B.  73,  23  Lt  R. 
A.  656,  and  authorities  cited.  In  order  that 
extraneous  evidence  be  admitted  under  .this 
rule.  It  Is  necessary  that  there  should  be  a 
plea  ux)on  which  to  base  it;  and  for  this  rea- 
son, if  no  other,  the  first  and  fourth  addition- 
al pleas  were  proper. 

The  controlling  question,  however,  in  the 
case  must  be  whether  the  sum  named  in  the 
bond  is  to  be  regarded  as  a  penalty  or  as 
stipulated  damages  for  the  failure  of  the  de- 
fendants to  perform  its  conditions.  Courts 
have  encountered  much  difficulty  in  deter- 
mining similar  questions  In  the  various  cases 
which  have  arisen  in  this  country  and  in 
England.  In  Sedgwick  on  Measure  of  Dam- 
ages (eth  Ed.)  p.  605,  the  author  says:  "Our 
courts  will  be  found  generally  inclined  to 
treat  a  fixed  sum  as  a  penalty  and  to  hold 
the  real  damages  are  to  be  Inquired  Into." 
And,  after  citing  numerous  cases  and  com- 
menting upon  the  same,  he  says  (page  514): 
"On  a  review  of  the  cases  the  following  prin- 
ciples seem  deduclble  from  them  as  those 
which  are  to  govern  whenever  a  question  of 
the  kind  considered  in  this  chapter  is  pre- 
sented: First,  that  the  language  of  the  agree- 
ment is  not  conclusive,  and  that  the  effort 
of  the  tribunal  will  be  to  get  at  the  true 
intent  of  the  parties  and  to  do  Justice  be- 
tween them;  second,  that  when  the  agree- 
ment Is  in  the  alternative  to  do  some  par- 
tlcnlar  thing  or  pay  a  given  sum  of  money, 
the  court  will  bold  the  party  falling  to  have 
had  bis  election  and  compel  him  to  pay  the 
mon^;  third,  that  In  case  of  an  agreement 
to  do  some  act,  and  upon  failure  to  pay  a 
sum  of  money,  the  court  will  look  into  the 


Intent  of  the  parties;  that  no  particular 
phraseology  will  be  held  to  govern  absolutely, 
but  that,  although  the  term  'liquidated  dam- 
ages' will  not  be  conclusive,  the  phrase  "pen- 
alty' Is  generally  so,  unless  controlled  by 
some  other  very  strong  consideration;  fourth, 
that  if  the  sum  be  evidently  fixed  to  evade 
the  usury  laws  or  any  other  statutory  provi- 
sion, etc.,  it  will  always  be  held  a  penalty; 
and  fifth,  that  where.  Independently  of  tbe 
stipulation,  the  damages  would  be  wholly  un- 
certain and  incapable  or  very  difficult  of  be- 
ing ascertained  except  by  mere  conjecture, 
there  the  damages  will  be  usually  considered 
liquidated  if  they  are  so  denominated  in  the 
Instrument"  The  third  of  the  foregoing 
rules  would  seem  to  be  applicable  to  the  pres- 
ent case. 

In  Peine  v.  Weber,  47  IlL  41,  tbe  language 
of  the  contract  was,  "and  In  case  the  said 
parties  of  the  second  part  fail  to  deliver  pos- 
session of  the  premises  hereby  demised  to  the 
said  Weber,  or  his  legal  representatives,  on 
the  second  day  of  June,  1S60,  then  they  here- 
by agree  to  pay  to  said  Weber,  or  bis  l^;al 
representatives,  the  sum  of  $500  as  fixed,  set- 
tled, computed,  and  liquidated  damages,"  and 
in  holding  the  stipulated  amount  reasonable 
as  liquidated  damages  we  said  (page  46,  47 
111.):  "The  appellant  admits  the  authorities 
are  conflicting  as  to  how  such  words  are  to 
be  regarded  In  a  contract  as  are  here  used 
— ^whether  they  are  to  be  held  strictly  as 
liquidated  damages,  to  be  recovered  at  all 
events,  or  as  merely  a  penalty,  and  the  dam- 
ages to  be  graduated  within  tbe  penalty. 
•  •  •  These  and  all  other  authorities 
show  that  each  case  must  depend  on  its  own 
peculiar  and  attendant  circumstances.  It  is 
not  denied  it  Is  entirely  competent  so  to  con- 
tract and  tbe  facts  proved  in  this  case  show 
It  was  one  peculiarly  fitted  for  such  a  stipu- 
lation. •  •  •  The  intention  of  the  parties 
In  such  as  In  all  other  cases  of  contract  mnst 
govern  as  to  its  construction.  Courts  have 
considered  a  stipulated  sum  as  a  penalty, 
merely,  for  the  reason  that  from  tbe  whole 
contract  it  appeared  such  must  have  been 
the  real  meaning  of  the  contracting  parties, 
as  where  a  specific  pecuniary  payment  Is  se- 
cured by  a  larger  sum.  But  when  such  a  pro- 
vision has  reference  only  to  uncertain  dam- 
ages, and  the  case  shows  serious  damages 
might  have  been  incurred,  as  in  this  case, 
and  no  fraud  has  been  used  in  procuring  the 
stipulation  to  be  Inserted  In  the  contract  it 
becomes  a  matter  with  which  courts  cannot 
Interfere  and  furnishes  the  only  measure  of 
damages.  Lowe  v.  Peers,  4  Burrow,  2225. 
Unless  there  is  good  ground  for  It  a  court 
cannot  declare  a  stipulated  sum,  which  tbe 
parties  themselves  have  said  shall  be  the 
amount  of  damages,  to  be  a  penalty  merely." 
See,  also.  Gobble  v.  Llnder,  76  111.  157.    - 

Referring  to  the  principles  announced  by 
Sedgwick,  supra,  we  held  in  Soofield  y. 
Tompkins,  95  IlL  190,  35  Am.  Rep.  160,  that 
the  fact  that  the  parties  to  a  contract  flx  a 
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Biim  to  be  paid,  and  call  It  liquidated  dam- 
aces,  does  not  always  control  the  qneBtion  as 
to  the  measnre  of  recorery  for  a  breach; 
that  the  courts  will  look  to  see  the  nature 
and  purpoae  of  fixing  the  amount  of  damage 
to  be  paid,  and  if  It  appears  to  have  been  in- 
serted to  secure  the  prompt  performance  of 
the  agreement  it  would  be  treated  as  a  pen- 
alty, and  no  more  than  the  actual  damages 
proved  can  be  recovered.  The  same  doctrine 
Is  recognized  In  Poppers  v.  Meagher,  148  111, 
192,  85  N.  E.  805;  Goodyear  Co.  y.  Selz, 
Schwab  ft  Co.,  157  III.  186,  41  N.  E.  625; 
IroqnoiB  Furnace  Ca  t.  Wilkin  Mfg.  Co., 
181  IlL  582,  64  N.  B.  987;  and  Radlofl  T. 
Haase.  196  lU.  865,  63  N.  E.  729. 

The  theory  ef  the  law  is,  generally,  that  In 
case*  of  this  class  compensation  shall  be  the 
rule  for  the  assessment  of  damages,  for  the 
reason  that  its  application  works  Justice  be- 
tween the  parties.  The  bond  sued  on  in  this 
case,  as  we  have  said,  does  not  expressly 
■tipalate  for  the  payment  of  the  $5,000  as 
Uqiildated  and  ascertained  damages,  and  in 
Tlew  of  the  allegation  that  it  was  given  In 
pnrstiance  of  the  order  of  the  court  of  chan- 
cery to  "execute  a  penal  bond,"  and  of  the 
fkct  that  the  sereral  things  which  the  ob- 
Ugon  covenanted  to  i>erform  were  of  such  a 
diaracter  as  that  any  damages  which  the 
obligee  might  sustain  by  the  breach  were 
capable  of  easy  ascertainment,  we  think  it 
should  be  construed  merely  as  a  contract  of 
Indemnity.  Certainly,  It  is  not  such  an  ob- 
ligation for  the  absolute  payment  of  the 
large  penalty  of  $5,000  as  ought  to  preclude 
the  defendants  from  raising  the  question,  by 
their  pleas  of  non  damnificatus,  whether  or 
not  it  was  intended  merely  as  a  contract  of 
indemnity,  and  not  for  the  payment  of  a 
liquidated  sum.  The  bond  being  open  to  con- 
struction, they  had  the  right  to  Insist  upon 
its  being  treated  as  a  penal  bond,  under 
Which  only  the  actual  damages  sustained 
conld  be  recovered. 

We  are  of  the  opinion  that  the  circuit 
conrt  committed  no  error  in  overruling  the 
demurrer  to  the  defendants'  first  and  fourth 
additional  pleas,  and  the  Judgment  of  the 
Appellate  Court  will  accordingly  be  afSrmed. 

Judgment  affirmed. 

(ai  UL  a.) 

PEOPLE  ez  reL  JEFFRIES  v.  EECORD. 
(Supreme  Conrt  of  Illinois.     Oct.  24,  1904.) 

rUBUC    IMFBOVEHENTS  —  SIDEWALKS— SPEOIAI, 

TAXIS— TAX    USTS— IBBEGinjLBITIS»— 

AXBNDICXRTS. 

L  Where  a  dty  ordinance  for  the  constme- 
tion  of  a  sidewalk  to  be  paid  for  by  special  tax 
provides  for  the  preparation  of  a  8i>ecial  tax 
Ust  and  the  filing  of  the  same  with  the  city 
derk,  it  is  necessary  for  the  city,  on  an  applica- 
tion for  Judgment,  to  prove  the  existence  of  the 
spedal  tax  list  and  the  filing  thereof. 

2.  Act  1876,  {  8  (1  Starr  ft  C  Ann.  St  1896 
(2d  Ed.]  p.  KS8,  c  24),  provides  that  the  city 
derk,  aftw  preparing  the  special  tax  list  for  a 
peblie  improvement,  shall  issue  warrants  for 
tte  oollecDon  «t  the  tax,    A  dty  ordinance  for 


the  conatractlon  of  ft  stdewalk  provided  that  the 
clerk  should  issue  warrants  for  the  collection  of 
the  special  tax  to  the  city  marshal.  The  deik 
gave  him  Ue  bill  of  costs  for  collection,  bnt 
there  was  no  evidence  that  any  warrants  were 
^ven  to  the  marshal  as  required  by  statute.  The 
marshal  demanded  payment,  which  was  refused. 
Ueid,  on  application  for  judgment,  that  the 
court  properly  refused  leave  to  amend  the  bill 
of  costs  by  adding  the  words,  "To  the  city  mar- 
shal: •  •  ■•  Tou  are  hereby  directed  to  col- 
lect the  amount  set  forth,"  etc.,  Revenue  Act, 
{  191  (3  Starr  ft  C  Ann.  St  1896  [2d  Ed.]  p. 
3470,  c.  120),  which  provides  that  no  special 
taxes  shall  be  illegal  for  irregularity  in  the  tax 
lists,  and  which  allows  amendments,  not  author- 
izing the  court  to  levy  a  tax  where  none  has 
been  levied. 

8.  Where  a  city  marshal,  attempting  to  collect 
a  spedal  tax,  merely  handed  back  the  bill  of 
costs  to  the  clerk  with  the  oral  statement  that 
he  had  made  a  demand  for  the  amount  of  the 
tax  and  had  been  unable  to  collect  it,  it  did  not 
constitute  a  return,  and  the  court,  on  applica- 
tion for  judgment,  properly  refused  to  allow  it 
to  be  amended  so  as  to  show  a  return  to  the 
clerk  within  60  days  as  required  by  law. 

Error  to  Coles  County  Court;  T.  N.  Oofer« 
Judge. 

Application  by  the  people,  on  the  relation 
of  Ralph  Jeffries,  county  collector  of  Coles 
county,  for  Judgment  against  the  lots  of  B. 
H.  Record  In  Charleston  for  a  sidewalk  spe- 
cial assessment  The  court  sustained  the 
objections  filed  by  defendant,  and  plaintiff 
brings  error.    Affirmed. 

This  is  an  application  by  the  county  col- 
lector of  Coles  county  to  the  county  court 
for  judgment  against  lot  8  in  Owen's  Addi- 
tion to  Charleston,  conceded  to  be  owned  by 
the  defendant  In  error,  for  a  special  sidewalk 
tax  of  $138.60  for  the  construction  of  a  side- 
walk three  feet  In  width  on  North  Division 
street  between  the  north  .line  of  Railroad 
street  and  the  north  line  of  Walnut  street, 
on  the  west  side  thereof,  in  said  dty  of 
Charleston,  and  for  an  order  of  sale  of  saK^ 
premises  to  satisfy  the  same.  The  defend- 
ant in  error  appeared,  and  filed  three  objeo 
tlons  to  the  entry  of  judgment  against  hit 
lot  On  June  9,  1003,  the  county  court  sus< 
tained  the  objections,  and  refused  Judgment 
against  the  lot  for  the  said  sidewalk  tax,  tm 
which  the  plaintiff  in  error  excepted.  Tlu* 
present  writ  of  error  is  prosecuted  from  suck 
Judgment 

H.  P.  Cofer,  City  Atty.,  and  John  F.  Volg^ 
Jr.,  State's  Atty.,  for  appellant  A.  O.  An- 
derson, for  appellee. 

MAORDDER,  J.  First  The  first  objec- 
tion made  by  defendant  in  error  upon  the 
trial  below  is  that  no  special  tax  was  ever 
made  out  against  bis  lot,  and  that  no  special 
tax  list  against  the  same  was  ever  filed  with 
the  dty  clerk  of  the  dty  of  Charleston.  The 
sidewalk  was  constructed  under  the  provi- 
sions of  the  act  of  April  15,  1875,  "to  pro- 
vide additional  means  for  the  construction 
of  sidewalks  in  dtles,  towns  and  vtllagea."  1 
Starr  ft  C  Ann.  St  1896  (2d  Ed.)  p.  857,  a  24. 
Section  3  of  that  act  provides  that  the  ordi- 
nance for  the  construction  of  tlte  sidewalk 


Digitized  by 


Google 


8 


72  NORTHBASTBRN  RBPOBTBB. 


COi. 


tn&j  provide  that  t  bill  of  tbe  cost  thereof, 
showing  In  separate  items  the  cost  of  grad- 
ing, materials,  laying  down,  and  snperylslon, 
shall  be  filed  In  the  office  of  the  clerk  of  such 
city,  town,  or  village,  certified  to  by  the  ofS- 
cer  or  board  designated  by  said  ordinance  to 
take  charge  of  tbe  construction  of  such  side- 
walk, together  with  a  list  of  the  lots  or  par- 
cels of  land  touching  upon  the  line  of  such 
sidewalk,  the  names  of  the  owners  thereof, 
«nd  the  frontage,  superficial  area,  or  assess- 
ed value,  according  as  such  ordinance  may 
provide  for  the  levy  of  said  costs  by  front- 
age, superficial  area,  or  assessed  value;  and 
that  thereupon  the  clerk  shall  proceed  to  pre- 
pare a  special  tax  list  against  said  lots  or 
parcels  and  the  owners  thereof,  ascertaining 
by  computation  the  amount  of  special  tax  to 
be  charged  against  each  of  such  lots  or  par- 
cels, and  the  owners  thereof,  on  account  of 
the  construction  of  such  sidewalk,  etc.  The 
ordinance  passed  by  the  city  council  of 
Oharlestou  for  the  construction  of  the  side- 
walk here  in  question  provides  that  the  cost, 
and  all  expenses  therefor,  shall  be  paid  for 
by  special  tax  on  the  lots,  etc.,  contiguous 
to  and  abntflng  upon  said  street,  etc.,  and 
levies  the  cost  against  each  and  every  lot 
touching  upon  said  sidewalk,  according  to 
its  frontage.  Section  4  of  the  ordinance  pro- 
vides that  the  construction  of  the  sidewalk 
shall  be  under  the  supervision  of,  and  the 
material  furnished  for  the  same  shall  be  sub- 
ject to  the  approval  of,  the  street  and  alley 
committee  of  the  city  council,  and  of  the  su- 
perintendent of  streets  of  said  city.  Section 
5  of  the  ordinance  provides  in  substance  that, 
when  any  of  such  sidewalk  Is  to  be  construct- 
ed by  the  city,  the  superintendent  of  streets 
shall,  within  15  days  after  its  completion,  file 
ti  certified  bill  of  the  cost  of  such  sidewalk 
In  the  ofilce  of  the  city  clerk,  showing  the 
Items  above  mentioned.  Section  6  of  the  or- 
dinance provides  in  substance  that,  on  the 
filing  of  the  aforesaid  bill  of  costs,  the  city 
clerk  shall  at  once  prepare  a  special  tax  list 
in  book  form  against  such  lot,  lots,  or  par- 
cels of  land,  and  the  owners  thereof,  on  ac- 
count of  such  sidewalk,  according  to  the 
frontage,  for  the  levy  of  such  special  tax, 
which  list  or  book  shall  be  kept  on  file  In  his 
ofilce,  etc.  The  testimony  shows  that  the 
bill  of  costs  of  the  sidewalk,  dated  January 
13,  1903,  signed  by  tbe  city  clerk,  was  made 
out  and  delivered  to  tbe  clerk.  This  bill  of 
costs  shows  the  items,  required  by  the  stat- 
ute and  by  tbe  ordinance,  and  contains  a  de- 
scription of  the  lot,  and  is  made  out  In  the 
form  of  a  bill  of  so  much  money  due  from 
the  defendant  in  error  to  the  city  of  Clharles- 
ton.  This  paper,  being  a  bill  of  the  cost  of 
the  sidewalk,  was  the  only  paper  the  city 
clerk  ever  had  in  relation  to  this  tax.  A 
search  was  made  for  a  tax  list,  and  none  was 
found.  No  special  tax  list  was  ever  filed 
with  the  clerk.  Only  the  ordinance,  or  min- 
utes of  the  ordinance,  were  filed.  The  dty 
did  not  prove  the  existence  of  any  special 


tax  list,  and  only  proved  the  existence  of  said 
bill  of  costs,  and  of  said  ordinance,  or  the 
minutes  thereof.  It  was  Incumbent  upon  the 
city  to  show  that  the  ordinance  in  question 
bad  been  complied  with  in  the  matter  of  fil- 
ing with  the  city  clerk  such  tax  list  Hoover 
V.  People,  171  III.  182,  49  N,  E.  367;  Jeffris  v. 
Cash,  207  III.  406,  69  N.  K.  904.  The  making 
and  filing  of  such  a  special  tax  list  is  Jurisdic- 
tional. Biggins'  Estate  t.  People,  193  IIL 
601,  61  N.  B.  1124;  Craig  T.  People.  193  IIL 
199,  61  N.  E.  1072;  Holland  T.  People,  189 
HI.  348,  69  N.  E.  753. 

Second.  The  second  objection  made  by  tbe 
defendant  In  error  to  the  entry  of  Judgment 
against  his  lot  was  that  no  warrant  was  ever 
issued  by  tbe  city  clerk  of  Charleston  to  the 
city  marshal  of  said  dty  to  collect  said  side- 
walk tax.  Section  3  of  the  act  of  1875  pro- 
vides that  the  city  clerk,  after  preparing  the 
special  tax  list,  shall  thereupon  issue  war- 
rants, directed  to  such  officer  as  may  be  des- 
ignated In  such  ordinance,  for  the  collection 
of  the  amount  of  special  tax  so  ascertained 
and  appearing  from  said  special  tax  list  to 
be  due  from  tbe  respective  owners  of  the  lots 
or  parcels  of  land  touching  upon  the  line  of 
such  sidewalk,  and  such  officer  shall  proceed 
to  collect  such  warrants,  and  make  return 
thereof,  together  with  the  moneys  collected, 
to  tbe  clerk  of  such  city,  town,  or  village, 
within  60  days  of  the  date  of  their  issue,  etc. 
Section  6  of  the  ordinance  In  question  pro- 
vided that  the  clerk  should  issue  warrants 
for  the  collection  of  the  tax  to  the  city  mar- 
shal, who  was  made  collector  of  such  special 
tax,  and  hewas  required  thereby  to  proceed  to 
collect  such  warrants,  and  make  final  return 
thereof  within  60  days,  etc.  There  is  no  evi- 
dence whatever  In  the  record  that  any  war- 
rants, such  as  are  required  both  by  the  stat- 
ute and  by  the  ordinance,  were  ever  Issued 
to  the  dty  marshal.  The  only  evidence  upon 
that  subject  Is  the  statement  by  the  city 
clerk  that  he  handed  the  bill  of  costs  above 
described  to  the  marshal  to  collect  the  same 
from  the  defendant  In  error.  Clearly,  the 
bill  of  costs  was  not  a  warrant,  and  the  hand- 
ing of  It  by  the  city  clerk  to  the  city  marshal 
was  not  the  issuance  of  a  warrant  The 
proof  shows  that  the  dty  marshal  went  to 
the  defendant  In  error  and  demanded  from 
him  the  payment  of  the  tax,  but  the  city 
marshal  made  no  return  to  the  city  clerk 
that  he  had  made  such  demand  and  had  been 
unable  to  collect  the  tax.  Upon  the  trial,  the 
plaintiff  In  error  made  a  motion  before  the 
county  court  for  leave  to  have  the  city  clerk 
amend  the  warrant  by  Inserting  therein  In 
the  presence  of  the  court  the  following 
words:  "To  the  City  Marshal  of  Charleston 
— ^You  are  hereby  directed  to  collect  the 
amount  set  forth  below  from  S.  H.  Record, 
as  set  forth  In  said  bill,  and  this  shall  be 
your  vrarrant  therefor."  The  court  refused 
to  grant  leave  to  thus  amend  the  bill  of  costs. 
It  is  claimed  by  the  plaintiff  in  error  that  the 
court  erred  In  refusing  to  grant  this  motion. 
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npon  the  gromid  that,  under  lectlon  191  of 
the  revenue  act,  the  court  had  the  power  to 
permit  such  amendment  to  be  made.  Starr 
ft  C.  Aon.  8t  1803,  p.  8470,  C  120.  But 
while  It  1«  true  that  the  revenue  law  is  lib- 
eral In  allowing  irregularities,  informalities. 
or  omissions  not  affecting  the  substantial 
Justice  of  the  tax  to  be  corrected  or  supplied 
npon  application  for  Judgment,  it  does  not 
authorize  the  court  to  levy  a  tax  where  none 
has  been  levied  by  the  proper  officers.  If 
any  warrant  had  been  Issued,  a  Question 
might  arise  whether  plaintiff  in  error  had  a 
right  to  amend  It  In  the  respect  indicated  in 
the  presence  of  the  court  But  here  there 
was  no  warrant  to  amend,  as  none  had  been 
Issued.  Biggins'  Estate,  v.  People,  supra. 
The  court  committed  no  error  in  sustaining 
the  second  objection. 

Third.  The  third  objection  made  by  the  de- 
fendant in  error  Is  that  no  return  was  ever 
made  by  the  city  collector,  who  was  the  city 
marshal,  within  60  days  upon  said  warrant, 
as  required  by  the  statute  and  the  ordinance. 
The  evidence  shows  that  no  return  was  ever 
made  by  the  dty  marshal,  but  that  he  merely 
banded  back  the  bill  of  costs  to  the  city 
clerk  with  the  statement;  made  orally,  that 
he  had  made  a  demand  for  the  amount  of  the 
tax  and  had  been  unable'  to  collect  it  This 
was  not  a  return,  and,  not  being  a  return, 
the  court  committed  no  error  in  refusing  to 
allow  it  to  be  amended.  There  having  been 
BO  return,  there  was  nothing  to  amend  by. 
The  case  of  Biggins'  Estate  v.  People,  supra, 
is  decisive  of  the  question  here  involved.  In 
the  latter  case  it  was  objected  that  the  dty 
clerk  failed  to  prepare  a  special  tax  list  and 
file  the  same  in  his  office,  or  issue  a  warrant 
to  the  officer  designated  in  the  ordinance  for 
the  collection  of  the  tax,  and  that  the  city 
collector  failed  to  make  a  return  of  said  war^ 
rant  to  the  city  clerk;  and  it  there  appeared 
that  the  only  attempt  made  by  the  city  offi- 
cials to  comply  with  the  statute  waa  that  the 
dty  engineer  made  out  a  return  of  the  cost 
of  constructing  the  sidewalk,  And  gave  it  to 
the  city  clerk,  and  the  dty  clerk,  after  mak- 
ing a  list  of  the  estimates,  gave  tlie  original 
Mtimates  to  the  dty  collector,  who  held 
them  for  some  time,  when  he  returned  part 
of  them  to  the  city  clerk,  with  a  verbal  stat^ 
ment  that  he  had  been  unable  to  collect  the 
•ame;  and  we  there  said  (page  606,  193  111., 
and  page  1126,  61  N.  B.):  "No  apodal  tax 
Uat  was  prepared  by  the  clerk  and  filed  in 
his  office;  no  warrant  for  the  collection  of 
the  tax  was  issued  by  the  dty  clei^  to  the 
dty  collector;  no  return  was  made  by  the 
dty  collector  to  the  dty  clerk.  •  »  •  We 
think,  therefore,  there  was  a  total  failure  on 
flie  part  of  the  officials  of  said  city  to  com- 
ply with  the  provisions  of  the  statute  and 
ordinance,  and  that;  by  reason  of  such  fail- 
vre,  the  county  court  waa  without  Jurisdic- 
tion to  render  a  Judgment  against  said  lot  or 
parcel  of  land  for  the  amount  of  snld  special 
tex«    *    *    •    Here  nothing  had  been  filed 


which,  by  the  most  liberal  eenstructlon  of 
the  statute,  could  be  held  to  be  a  report. 
There  waa  here,  therefore,  nothing  to  amend, 
as  there  was  no  rep<^  on  file,  and  the  court 
had  no  power  to  allow  a  report  to  be  filed  for 
the  first  time  at  the  hearing,  and  then  render 
Judgment  thereon  against  said  lot  or  parcel 
of  land  for  said  epedal  tax.  •  •  •  To 
hold  this  special  tax  to  be  valid  would  be  to 
hold  that  the  provisions  of  the  statute,  point- 
ing out  the  necessary  steps  to  be  taken  by 
the  dty  officials  in  the  levy  of  a  special  tax, 
may  be  entirely  disregarded  and  the  prop- 
erty of  the  citizen  taken  to  satisfy  such  tax." 

It  Is  also  to  be  observed  that,  when  the 
court  refused  the  motion  for  leave  to  make 
these  amendments,  no  exception  was  taken 
by  the  people  to  the  ruling.  It  furthermore 
appears  that  counsel  for  the  people  did  not 
prepare  or  submit  any  amendments,  so  far 
as  the  return  of  any  alleged  warrant  was 
concerned. 

For  the  reasons  above  stated,  we  are  of 
the  opinion  that  the  objections  made  by  the 
defendant  in  error  were  properly  sustained 
by  the  county  court  Accordingly,  the  Judg- 
ment of  the  county  court  is  affirmed. 

Judgment  afllrmed. 


aaDLUL) 

&reRKI  V.  MEREX  ^ 

(Supreme  Court  of  Illinois.    Oct  24,  1904.) 

rOBCIBLK    KRTBT    AND.  OETAIRBB  —  OKVSNSX — 

HOKESTEAO — BE8  JDDICA.TA — HUSBAND  AHO 

WIFE— EVIDENCE— ADMISSIBIUTT. 

1.  In  forcible  entry  and  detainer,  the  defend- 
ant claimed  the  premises  as  a  homestead  throagb 
her  deceased  httsband.  It  appeared  that  a  de- 
cree had  previously  been  rendered  adjadicating; 
adversely  to  the  defendant  on  her  claim  to  • 
homestead,  bat  adjudgine  her  entitled  to  a  cer- 
tain sum  of  money  in  lieu  thereof,  which  de- 
fendant had  accepted.  Held,  that  the  decree  was 
a  bar  to  her  right  to  the  homestead. 

2.  It  is  competent  for  a  husband  and  wife  by 
agreement  to  bar  the  dower  of  the  wife  and 
relinquish  the  Interest  of  the  wife  in  the  home- 
stead estate,  where  there  are  no  minor  children 
interested. 

3.  In  forcible  entry  and  detainer  defendant 
cannot  show  that  the  plaintiff  had  execoted  a 
deed  of  the  premises  to  a  third  person,  and  that 
it  bad  been  lost  or  destroyed. 

4.  In  forcible  entry  and  detainer  defendant 
cannot  show  a  mistake  in  the  deed  under  which 
plaintiff  claimed  in  the  name  of  the  grantee. 

Error  to  Appellate  Court,  First  District 
Action  by  John  Merki,  Jr.,  against  Susan* 
oa  MerkL    The  Branch  Appellate  Court  af- 
firmed a  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

James  A.  Peterson,  for  plaintiff  in  error. 
Arnold  Tripp,  for  defendant  in  error. 

BOGOS,  J.  The  defendant  in  error  brought 
this,  an  action  of  forcible  detainer,  before  a 
Justice  of  the  peace  in  Cook  coun^,  against 
the  plaintiff  in  error,  to  recover  the  posses- 
sion of  lot  20,  in  block  4,  Lake  View  High. 
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School  Subdivision,  etc..  In  said  county.  The 
case  came  by  appeal  into  the  circuit  court  of 
Cook  county,  and  the  parties  proceeded  to 
trial  before  the  court  and  a  jury.  After  the 
parties  had  presented  the  evidence  In  their 
behalf,  respectively,  the  court,  on  motion  of 
the  defendant  in  error.  Instructed  the  jury  to 
return  as  their  verdict  that  the  plaintiff  in 
error  was  guilty  of  imlawfully  withholding 
the  possession  of  the  premises.  In  obedience 
to  this  direction  of  the  court,  the  peremptory 
verdict  was  returned  in  favor  of  the  plaintiff 
below,  and  judgment  was  entered  thereon. 
The  record  was  brought  into  the  Appellate 
Court  for  the  First  District  by  writ  of  error, 
and  the  cause  was  assigned  to  the  Branch 
Appellate  Court  for  decision.  The  judgment 
of  the  circuit  court  was  affirmed.  This  writ 
of  error  challenges  the  correctness  of  the 
judgment  of  afflrxnance. 

The  errors  assigned  are  that  the  trial  court 
erred  In  excluding  testimony  offered  in  be- 
half of  the  plaintiff  in  error  and  in  directing 
a  peremptory  verdict  In  favor  of  the  defend- 
ant in  error.  It  appeared  from  the  proof 
produced  in  behalf  of  the  defendant  in  error 
(plaintiff  below)  that  he,  as  the  owner  of  the 
premises  In  question,  entered  into  a  verbal 
agreement  with  his  father  (who  bore  the 
same  name  as  himself)  that  bis  father  might 
occupy  the  residence  which  stood  upon  the 
premises  as  hla  home,  and  use  and  possess 
Ibe  premises  so  long  as  he  should  live ;  tliat 
in  pursuance  of  the  agreement  .the  father  and 
the  plaintiff  in  error  (his  wife  and  the  step- 
mother of  the  defendant  in  error)  entered 
into  the  possession  of  and  lived  on  said  prem- 
ises from  thence  during  the  lifetime  of  the 
father;  that  the  father  died  December  6, 
1900;  that  the  plaintiff  In  error  was  thus 
left  In  the  possession  and  occupancy  of  the 
premises,  and  claimed  she  was  entitled  to  an 
estate  of  homestead  therein,  and  refused  to 
surrender  the  possession  thereof  to  the  de- 
fendant in  error  after  lawful  demand  in  writ- 
ing had  been  made  therefor.  The  defendant 
in  error  also  produced  in  evidence  the  bill, 
answer,  exhibits,  and  the  decree  entered  in 
the  circuit  court  of  Cook  county  in  a  cause 
In  chancery  wherein  one  William  C.  EYicke, 
as  trustee,  was  complainant,  and  Louis  Mer- 
kl,  Jr.,  executor  of  the  last  will  of  said  John 
Merkl,  Sr.,  the  plaintiff  In  error,  and  others, 
were  defendants.  It  appeared  from  the  rec- 
ord In  this  proceeding  that  said  plaintiff  in 
error  and  her  husband  had,  by  a  written  con- 
tract entered  into  between  them,  agreed  that 
the  husband  should  put  the  sum  of  $2,000  in 
the  custody  of  the  said  William  C.  Frl<&e, 
as  trustee,  to  be  invested  by  him  during  the 
lifetime  of  the  said  husband,  and,  in  the 
event  of  the  death  of  the  husband  before  that 
of  the  wife,  said  fund  should  be  paid  to  the 
wife,  the  plaintiff  in  error,  in  full  satisfac- 
tion, of  all  of  her  rights  and  interest  in  the 
estate  of  her  husband,  including  her  right  to 
a  widow's  award,  and  all  rights  and  interest, 
by  way  of  dower  or  homestead,  in  any  of  the 


real  estate  of  the  husband;  that  after  the 
death  of  the  husband  the  plaintiff  in  error  In- 
sisted upon  the  fulfillment  of  the  agreement, 
and  that  the  court  found  she  was  entitled 
thereto,  and  ordered  and  decreed  payment 
of  the  said  trust  fund  to  be  made  to  her  In 
accordance  with  the  terms  and  conditions  of 
the  said  agreement  and  the  fulfillment  there- 
of. 

The  plaintiff  in  error  sought  to  prove  that 
her  husband  had  paid  the  purchase  price  for 
the  title  to  the  lot  in  controversy,  and  had 
paid  the  cost  of  constructing  the  dwelling 
house  thereon;  that  there  was  at  one  time 
among  his  papers  a  deed,  or  an  instrument  In 
writing  in  the  nature  of  a  deed,  purporting 
to  convey  the  title  to  the  premises  from  the 
defendant  In  error'  to  the  father,  and  that 
the  instrument  had  been  lost  or  destroyed. 
Theltheory  upon  wWch  it  was  urged  this  evi- 
dence was  admissible  was  that  the  plaintiff 
in  error,  as  widow  of  the  father,  was  entitled 
to  an  estate  of  homestead  in  the  premises, 
and  that  she  was  therefore  entitled  to  retain 
the  possession  thereof  during  her  lifetime. 
The  court  excluded  this  proffered  testimony. 

The  action  of  the  court  may  be  sustained 
for  either  of  two  reasons.  The  right  of  the 
plaintiff  in  error  to  an  interest,  by  way  of  an 
estate  of  homestead,  in  the  property  of  her 
husband  was  adjudicated  adversely  to  her 
contention  in  the  chancery  proceeding  here- 
inbefore mentioned.  She  did  not  appeal 
from  that  decree,  but  accepted  tbe  said  sum 
of  $2,000  in  pursuance  of  its  provisions. 
There  were  no  minor  children  Interested  in 
the  estate  of  homestead,  and  It  was  tberer 
fore  competent  f^x-  the  husband  and  wife,  by 
agreement,  to  bar  the  dower  of  the  wife  and 
relinquish  the  interest  of  the  wife  In  the 
homestead  estate.  Zachmann  v.  Zachmann, 
201  IlL  880,  66  N.  E.  236,  94  Am.  St  Rep.  180. 
Even,  therefore,  if  the  husband  had  had  title 
to  the  premises,  the  plaintiff  in  error  had  no 
homestead  interest  therein.  But  it  was  not 
competent  to  enter  Into  an  investigation  of 
the  contention  that  the  defendant  in  error 
had  executed  a  deed  of  the  premises  to  his 
fatlier  and  that  the  same  had  been  lost  or  de- 
stroyed. Such  evidence  might  have  been 
availed  of  in  a  proceeding  In  chancery  had 
one  been  Instituted  for  the  purpose  of  estab- 
lishing the  execution  of  the  deed,  but  not  in 
a  statutory  proceeding  in  forcible  detainer. 
Nor  could  the  plaintiff  in  error.  In  such  a 
proceeding  as  this,  be  permitted  to  show  that 
the  name  of  John  Merkl,  Jr.,  as  grantee  in 
the  deed  for  the  premises,  should  have  been 
John  Merkl,  Sr.  The  correction  of  such  an 
error  is  within  the  jurisdiction  of  courts  of 
chancery  only.  Duggan  v.  Uppendahl,  197 
111.  179,  64  N.  E.  289;  24  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  647,  648. 

We  need  not  pause  to  consider  whether  the 
prior  Institution  and  the  then  pendency  of  a 
suit  in  ejectment  would  abate  a  subsequent 
action  of  forcible  detainer  between  the  same 
parties  to  recover  possession  of  the  same 
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ficBiiaM,  for  th*  naMa  that  It  appean  that 
tba  action  of  forcible  detainer  wa«  Inatltnted 
before  the  action  of  ejectment,  wbl«di  It  to 
nrsed  shonld  operate  to  abate  It 

Tba  evidence  In  belialf  of  defendant  In  er- 
ror warranted  a  Judgment  In  bis  favor,  and 
tbere  wft«  no  competent  evidence  tending  to 
estabUsb  a  defense;  hence  tbe  ooort  properly 
directed  a  peremptory  verdict 

The  Judgment  of  the  AppeUata  Court  to  af- 
flrmed.    Jadcment  affirmed. 


(mm  «••> 

WATTS  T.  SANGAMON  OOUNTT. 
(Sapreme  Oonrt  of  lUinola.    Oct  24,' ISOi.) 

XABDAiniB— jmiBDIOTIOIl    OT   AFFIALB. 

1.  Under  Hnrd's  Rev.  St  1880,  e.  87,  i  1,0^ 
relating  to  mandamos,  and  providing  that  "ap- 
peals and  writs  of  error  may  lie  taken  and 
prooecnted  in  the  same  manner,  upon  the  aame 
terms,  and  with  like  effect  as  other  dvU  cases," 
an  appeal  in  snch  proceedinga  lies  to  the  Ap- 
pellate Court  rather  than  to  the  Sapreme  Court, 
where  the  validity  of  no  statatory  or  constitn- 
uooal  provl^ott  is  Invcrtved, 

Appeal  trom  Circuit  Oonrt,  Sangamoa 
Oonnty;  Jaa.  A.  Orelghton,  Jadge. 

Petition  by  Thomaa  Watts  for  mandanraa 
to  Sangamon  county.  A  demurrer  to  the  pe- 
tition having  been  aaBtained,  petitioner  ap- 
peals.   Dismissed. 

George  A.  Sandeia,  (or  appellant  W.  B. 
Shott;  Jr.^  State's  Atty.,  (or  appellee. 

RICKS,  O.  J.  Appellant  Thomas  Watts, 
presented  his  petition  to  the  circuit  court  of 
Sangamon  county  for  a  writ  of  mandamus 
against  Sangamon  county  praying  for  an  or- 
der on  the  county  treasurer  to  pay  his  bill 
of  costs  Incurred  in  a  certain  criminal  pro- 
ceeding wherein  appellant  was  convicted 
and  sentenced  to  the  penitentiary  from  said 
ooonty,  setting  up  in  the  petition  that  the 
Sapreme  tiourt  of  the  state  of  Illinois  re- 
versed and  remanded  said  cause,  alleging 
that  the  Judgment  entered  by  said  Supreme 
Court  provided  that  said  appellant  should 
have  and  recover  bt>m  said  defendant  in  er- 
ror his  costs  by  him  In  his  behalf  expended, 
etc.  A  demurrer  having  been  filed  and  sus- 
tained to  the  petition,  appellant  appeals  di- 
rect to  this  court 

A  writ  of  mandamus  bdng  notbing  more 
than  an  action  at  law,  an  appeal  should  be 
taken  In  the  same  manner  and  to  the  same 
court  as  other  actions  at  law.  Section  10  of 
chapter  87  (Hnrd'a  Rev.  St  1890),  under  the 
head  ot  "Mandamus,"  provides:  "Appeals 
and  writs  of  error  may  be  taken  and  prose- 
cuted In  the  same  manner,  upon  the  same 
terms,  and  with  like  effect  as  In  other  dvll 
casea."  Under  this  statute  we  think  the 
appeal  ahonld  have  been  taken  to  the  Appel- 
late Court 

While  appellant  In  his  brief,  has  discussed 
and  directed  the  attention  of  the  court  to 
certain  provisions  of  the  Constitution  of  1870 
and  to  prior  Constitutions,  which  he  asserts 


have  some  application  to  tiito  east,  and  atoo 
discusses  certain  statutory  enactments  In 
reference  to  the  payment  of  coata  In  ciimlnai 
cases,  we  are  unable  to  see  that  any  ques- 
tion that  might  call  for  the  construction  of 
the  Constitution  Is  raised  that  has  not  al* 
ready  been  passed  upon  In  Carpenter  v.  Peo- 
ple, 8  Gllinan,  147;  Welhi  v.  McCullock,  18 
IIL  e06:  McArthur  t.  Arts,  129  III.  852,  21 
N.  E.  802;  and  Anderson  v.  Schubert  158 
III.  76,  41  N.  E.  853.  The  validity  of  no  stat- 
ute to  questioned,  and  one  or  the  other  4f 
such  qnestlons  most  be  involved  to  give  this 
court  Jurisdiction.  The  appeal  will  there- 
fore be  dtomlsded,  and  appellant  will  be  per- 
mitted to  withdraw  hto  record  filed  In  thto 
court 
Appeal  dismissed. 


m»  itL  91.} 

ANDREWS  T.  KIN08BURT. 

(Supreme  Court  of  Illinoii.    Oct  24,  1004.) 

ooiTiKaom  nr  bxstbajnt  or  tbadb— vAunrrr 
— VIOIiATIOW— iwjusonoH. 

1.1a  a  suit  to  restrain  defendant  from  en- 
gaging in  the  newspaper  businees  in  a  certain 
town  in  violation  of  a  contract  not  to  do  so 
made  upon  the  sale  of  another  paper  to  plaintiff, 
defendant  eont«ided  that  the  paper  sola  belong- 
ed to  bis  wife,  and  that  his  agreement  was  with- 
out consideration.  All  negotlationa  for  the  sale 
were  made  with  defendant  Nothing  was  said 
as  to  his  wife's  ewnersfaip,  and  the  bill  of  sale 
waa  signed  by  defendant  expressly  warranting 
hia  title  to  the  property,  and  the  purchase  mon- 
ey and  notes  and  mortgage  securing  an  unpaid 
balance  were  paid  and  delivered  to  him.  Held 
to  show  that  as  between  the  parties  the  prop- 
erty belonged  to  defendant  ao  that  his  agree- 
ment waa  binding. 

2.  A  contract  not  to  engage  in  the  newspaper 
bnsiness  in  a  certain  town  for  a  period  of  five 
yean  is  reasonable  and  valid. 

8.  In  a  suit  to  enjoin  the  violation  of  a  con- 
tract not  to  engage  in  the  newspaper  businees 
in  any  way  whatever,  evidence  that  a  news- 
paper operated  by  defendant  is  not  of  the  same 
diaracter  as  that  sold  by  defendant  to  plaintiff, 
and  does  not  draw  Its  patronage  from  the  same 
source,  is  immaterial. 

4.  The  rule  that  an  Injunction  will  only  issue 
where  irreparable  injury  will  be  snffered  and 
there  ia  no  adequate  remedy  at  law  baa  no  ap- 
plication to  a  suit  for  Injunction  to  restrain 
the  violation  of  a  contract  not  to  engage  In  a 
certain  business:  but  in  sudi  ease  mjunction 
will  issue,  though  the  violation  of  the  contract 
will  occasion  no  substantial  injury,  and  though 
there  be  an  adequate  remedy  at  law. 

Appeal  from  Appellate  Court  Fourth  Dis- 
trict 

Suit  by  Edwin  0.  Kingsbury  against 
Harry  B.  Andrews.  From  a  decree  of  the 
Appellate  Court  (112  III.  App.  518),  affirming 
a  decree  for  plaintifl,  defendant  appeala. 
Affirmed. 

At  the  April  term,  IOCS,  of  the  drcnlt 
court  of  Richland  county  the  appellee,  Ed- 
win C.  Kingsbury,  filed  his  bill  to  restrain 
the  appellant  Harry  B.  Andrews,  from  en- 
gaging In  the  newspaper  business  in  the  dty 
of  Olney,  either  as  proprietor,  editor,  man- 

\  i.  Be*  Contrscu,  vol.  11,  Cent.  Dig.  |  G66. 
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tiga,  or  In  any  way  whatever,  either  tor 
himself  or  any  one  eJse,  for  a  period  of  five 
years,  as  provided  In  a  certain  alleged  con- 
tract executed  between  the  parties.  A  tem- 
porary Injunction  was  Issued  as  prayed,  and 
upon  a  hearing  It  was  made  perpetual  for 
the  period  of  five  years  from  November  2, 
1901.  An  appeal  was  prayed  to  the  Appel- 
late Court  for  the  Fourth  District,  where  the 
decree  of  the  circuit  court  was  affirmed,  and 
a  further  appeal  has  been  prosecuted  to  this 
court 

On  November  2,  1001,  the  appellant  made 
a  bill  of  sale  of  the  printing  platit  of  a  cer- 
tain newspaper  known  as  the  Olney  Advo- 
cate to  appellee,  and  on  the  0th  of  .the  same 
month  executed  the  following  instrument: 
'%  Harry  B.  Andrews,  having  sold  the  Olney 
Advocate,  a  weekly  newspaper  published  at 
Olney,  Illinois,  and  transferred  all  my  right, 
title,  and  Interest  to  the  same.  Including 
good  will,  to  E.  O.  Kingsbury,  I  hereby  agree 
not  to  engage  In  the  newspaper  business  in 
the  city  of  Olney,  either  as  proprietor,  editor, 
manager,  or  In  any  way  whatever,  either  for 
myself  or  any  one  else,  for  the  period  of  five 
years  from  the  date  of  this  agreement,  proi- 
vtded  that  E.  C.  Kingsbury  remains  In  the 
newspaper  business  in  Olney  for  that  length 
of  time.!'  Until  about  December  2,  1902, 
Andrews  kept  the  terms  of  said  contract,  but 
on  that  date  purchased  an  Interest  in  a  news- 
paper In  the  city  of  Olney  known  as  the 
Olney  Times,  and  shortly  thereafter  an  arti- 
cle appeared  In  that  paper  stating  that  "with 
this  Issue  of  the  Olney  Times  the  business 
and  editorial  management  of  the  Times 
Printing  Company  will  be  under  the  direc- 
tion and  control  of  H.  B.  Andrews." 

Immediately  after  the  appearance  of  that 
article,  and  after  Andrews  had  taken  charge 
of  th^  Olney  Times,  this  bill  for  an  Injunc- 
tion was  filed.  Appellant,  in  his  answer  to 
the  bill,  set  up  that  he  was  not  the  proprietor 
or  owner  of  the  Olney  Advocate  at  the  time 
of  the  sale  to  the  complainant,  but  that  It 
was  owned  by  his  wife,  and  that  he  was 
merely  the  manager  for  her;  that  the  sale 
of  the  paper' was  negotiated  by  one  H.  H. 
Kingsbury,  acting  as  complainant's  agent, 
and  that  after  the  completion  of  the.  sale  and 
transfer  of  the  property  the  said  agent  wrote 
the  contract  above  set  forth  and  appellant 
aigned  it;  that  It  was  not  part  of  the  sale  of 
the  property,  and  was  signed  by  the  defend- 
ant without  the  knowledge  of  his  wife;  that 
the  newspaper  known  as  the  Olney  Times 
occupied  a  different  field  from  the  Olney  Ad- 
vocate, and  they  were  In  no  sense  compet- 
itors. 
■  John  Lynch,  Jr.,  H.  G.  Morris,  and  W.  F. 
Poster,  for  appellant  Allen  &  IFtitchey  and 
B.  J.  Gee,  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  The 
ifirst  ground  of  reversal  Insisted  upon  is  that 
nt  the  time  of  the  sale  the  Olney  Advocate 
oelonged  to  the  wife  of  appellant,  and  his 


Agreement  not  to  (fDgag«  In  the  newspaper 
business  had  nothing  to  do  with  the  sale, 
and  was  therefore  without  consideration.  It 
is  not  denied  that  the  bill  of  sale  was  signed 
by  him,  and  by  It  he  expressly  warranted 
his  title  to  the  property.  The  name  of  bia 
wife  does  not  appear  In  the  Instrument 
The  money  paid  for  the  plant  was  paid  to 
him,  and  the  notes  and  mortgage  executed 
to  secure  the  deferred  payments  were  made 
to  and  delivered  to  him.  The  appellee  testi- 
fied that  about  the  2Sth  day  of  August,  1901, 
he  had  a  conversation  with  appellant  in 
which  he  proposed,  for  the  consideration  of 
$4,000,  to  sell  his  paper  and  agree  not  to  go 
into  the  newspaper  business  again  in  the 
city  of  Olney,  and  that  on  the  following  day 
be  made  the  same  proposition,  and  again  In 
the  latter  part  of  October  submitted  a  writ- 
ten proposition  to  appellee  making  a  slmilat 
otter.  He  also  testifies  that  the  same  nego- 
tiations contlnned  from  the  29th  day  of  Aug- 
ust  1901,  to  the  final  consummation  of  the 
sale  and  purchase,  and  that  It  was  the  dis- 
tinct understanding  between  the  parties  that 
appellant  would  not  engage  in  the  newspaper 
business  In  Olney  for  a  period  of  Ave  years; 
that  when  asked  to  sign  the  agreement  he 
did  so  promptly,  without  any  conditions  or 
objections.  This  testimony  Is  not  overcome 
by  any  counter  proof.  It  clearly  sustains 
the  allegations  of  the  bill,  and  proves  beyond 
all  question  that  as  between  these  parties 
the  property  belonged  to  the  appellant  and 
that  the  agreement  was  executed  as  a  part 
of  the  consideration  for  the  sale  of  the  same, 
and  is  binding  upon  appellant 

It  is  next  Insisted  that  the  contract  Is  in- 
valid because  It  Is  an  unreasonable  restraint 
of  trade  and  against  public  policy.  The  law 
Is  well  settled  that  contracts  in  total  re- 
straint of  trade  are  void,  for  the  reason  that 
they  are  Injurious  to  the  public,  depriving 
It  of  the  Industry  of  the  party  restrained, 
and  also  because  of  the  Injury  to  the  party 
himself  by  being  deprived  of  the  opportunity 
to  pursue  his  avocation  for  the  support  of 
himself  and  family;  but  a  contract  which  Is 
only  in  partial  restraint  of  trade,  and  is  rea- 
sonable In  Its  provisions  as  to  time  and  place, 
and  supported  by  a  sufficient  consideration, 
is  valid,  and  the  restraint  Is  held  to  be  rea- 
sonable whenever  It  is  such,  only,  as  affords 
a  fair  protection  to  the  interests  of  the  one 
In  whose  favor  it  Is  made.  3  Am.  &  Eng. 
Ency.  of  Law,  882;  Hursen  v.  Gavin,  162  111. 
377,  44  N.  B.  735;  Union  Strawboard  Co.  v. 
Bonfleld,  193  111.  420,  61  N.  E.  1038.  86  Am. 
St  Rep.  346;  Consolidated  Coal  Co.  v. 
Schmisseur,  135  111.  371,  23  N.  E.  795.  In 
this  case  the  contract  provided  that  the  ap- 
pellant would  not  engoge  in  the  newspaper 
business  in  the  city  of  Olney  for  a  period  of 
five  years.  It  was  thus  limited  as  to  time 
and  place,  and  appears  to  be  reasonable  In 
all  its  terms  and  conditions.  We  see  no  suf- 
ficient reason  for  holding  It  unreasonable. 

It  is  next  urged  that  the  court  erred  in  re- 
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foBlns  to  Kdmlt  competent. testimony  offered 
by  appellant  It  la  said  that  on  the  hearlns 
he  offered  to  prove  the  dlatlnctlTe  characteia 
of  the  Olney  Advocate  and  the  OIney  Time* 
to  to  their  respective  claases  of  baalnesB  and 
sources  of  patronage,  and  therefore  no  finan- 
cial injury  woald  result  to  appellee,  which 
evidence  the  court  refused  to  admit.  The 
record  does  not  sustain  the  contention,  ex- 
cept as  to  an  offer  to  prove  the  politics  of 
the  papers.  But,  In  any  view,  the  evidence 
waj  wholly  Immaterial.  Appellant  entered 
into  a  contract  not  to  engage  in  the  news- 
paper business  In  the  city  of  Olney  for  five 
yearSL  The  Olaey  Times  was  a  newspaper 
published  in  the  city  of  Olney,  and  the  man- 
agement of  that  paper  by  appellant  was 
therefore  la  open  violation  of  the  terms,  of 
the  contract,  which  was  the  only  material 
issue  In  the  case.  The  testimony  was  there- 
fore properly  excluded. 

The  general  rule  that  a  writ  of  injunction 
-should  only  issue  where  there  la  an  unques- 
ilonable  right,  and  where  Irreparable  injury 
will  be  suffered,  and  there  Is  no  adequate 
remedy  at  law,  either  on  account  of  the  la- 
solvency  of  the  defendant  or  for  some  other 
cause.  Is  not  applicable  to  this  case.  Courts 
-of  equity  will,  and  frequently  do,  Interpose 
by  Injunction,  thereby  indirectly  enforcing 
the  performance  of  negative  covenants  by 
piohlbitlng  their  breach;  and  where  there  Is 
an  express  negative  covenant,  courts  of 
equity  will  entertain  bills  for  injunctions  to 
prevent  their  violation,  even  though  the 
aame  will  occasion  no  substantial  injury,  or 
-tboogb  the  remedy  be  adequate  at  law.  Con- 
solidated Coal  Co.  V.  Scbmisseur,  supra; 
Hursen  v.  Gavin,  supra.  Nor  Is  the  position 
that  the  decree  below  Is  broader  than  the 
terms  of  the  contract  for  the  reason  that 
appellant  is  enjoined  from  engaging  in  the 
newspaper  publishing  or  printing  business 
In  the  city  of  Olney,  while  the  appellant  only 
agreed  not  to  engage  in  the  "newspaper  bus- 
iness" in  the  dty  of  Olney,  sustained  by  the 
Jibstract  of  the  record.  The  terms  of  the 
Injunction  are  that  "the  injunction  in  the 
above  entitled  cause  be,  and  the  same  is 
hereby,  decreed  to  be  In  full  force,  etc.,  as 
prayed  in  complainant's  bill."  The  abstract 
as  presented  to  this  court  does  not  show  that 
the  injunction  ordered  is  In  its  terms  broader 
than  the  contract  If  that  fact  appears  from 
the  record,  counsel  for  appellant  should  have 
ahown  it  by  the  abstract 

It  la  finally  insisted  that  the  decree  con- 
tinues the  Injunction  in  force  for  one  year 
longer  than  the  terms  of  the  agreement  au- 
thorized. In  the  decree  there  Is  a  manifest 
clerical  error:  the  Injunction  being  contin- 
ued until  the  expiration  of  five  years  from 
November  2,  1002,  instead  of  1901.  This  U 
made  manifest  by  the  recital  of  the  decree, 
"date  of  sale,"  Immediately  following  the 
figures  1902,  and  the  language,  "as  prayed 
in  complainant's  bilL"  The  decree  may  be 
.modified  by  simply  clianglng  the  date  "1802" 


to  "1801,"  thus  maklag  tlw  lajnnctloa  con- 
tinue until  November  2,  1808. 

There  la  no  reversible  error  In  this  record, 
and  the  decree  of  the  circuit  court  will  b« 
affirmed,  with  the  above  slight  siodlflcatioiL 

Decree  afllrmed. 


QU  ni.  KM.) 

BAUNDBRS  v.  CITT  07  OHICAGO. 

(Supreme  Court  of  Ulinols.    Oct  24,  1804.) 

KURICIPAL  OOBFOa^TIOR*— PIA1»— VAOATIon— 

VALiDTrr, 

1.  Laws  1847,  pp.  106,  167,  provided  in  sec- 
tion 1  that  where  persons  liad  laid  out  towns  or 
additions  thereto,  and  the  plats  had  been  re- 
corded, they,  at  any  time  before  making  sale 
of  any  lot,  by  executing  and  recording  a  writing 
might  declare  such  plat  to  be  vacated,  and  that 
where  any  lots  hnd  been  sold,  the  plat  might 
be  vacated  by  all  the  owners  of  lots  joining  in 
the  execution  of  the  writing;  and  section  8  au- 
thorized the  vacation  of  a  part  or  parts  of  a 
plat  under  the  provisions  and  subject  to  the 
conditions  contained  In  section  1.  Beli,  that 
while  such  statute  was  in. force  the  proprietor 
of  a  plat  who  had  not  invested  other  persons 
with  tide  to  lots  therein  had  power  to  vacate 
the  plat  or  any  portion  thereof,  as  he  might 
desire,  and,  after  he  had  sold  lots  in  the  plat 
the  power  to  vacate  the  whole,  or  an;  part  there- 
of, rested  In  the  proprietor  of  the  plat  and  the 
owners  of  all  the  platted  property. 

Ricks,  O.  J.,  and  Wilkin  and  Gartwrlght  JJ 
dissenting. 

Appeal  from  Cook  County  Court;  R.  A* 
Russell,  Judge. 

Proceedings  by  the  city  of  Chicago  for  the 
confirmation  of  a  special  assessment  on  the 
property  of  Ella  A.  Saunders.  From  a  judg- 
ment confirming  the  aBsessinent  Ella  A. 
Saunders  appeals.    Affirmed. 

Robert  E.  Pendarvlb,  for  appellant  Rob- 
ert Redfleld  and  Frank  Jbhnston,  Jr.  (Edgar 
Bronson  Tolman,  Corp.  Counsel,  of  counsel), 
for  appellee. 

HOGGS,  J.  This  was  a  proceeding  In  the 
county  court  of  Cook  county  to  coniirm  a  spe- 
cial assessment  for  paving  Loomis  street 
from  Garfield  Boulevard  to  Sixty-Third  street, 
in  the  city  of  Chicago.  The  appellant  whose 
land  was  sought  to  be  assessed,  appeared  and 
filed  objections  to  the  confirmation  of  the  as- 
sessment. The  objections  were  overruled,  the 
assessment  was  confirmed,  and  appellant  has 
prosecuted  an  appeal  to  this  court 

On  the  8th  day  of  April,  1870,  one  Joshua 
Bell  subdivided  the  west  half  of  the  south- 
west quarter  of  section  17,  town  38  north, 
range  14  east,  of  which  he  was  the  owner, 
into  lots,  blocks,  streets,  and  alleys,  and 
executed  and  acknowledged  a  plat  thereof, 
and  on  May  2, 1870,  caused  the  plat,  with  the 
certificate  of  the  surveyor,  to  be  recorded  In 
the  office  of  recorder  of  deeds  in  and  for 
Cook  county.  On  the  20tH  day  of  February, 
1871,  said  Bell  sold  and  conveyed  blocks  1 
and  10  of  said  subdivision  or  addition  to  the 
city  of  Chicago  to  one  Henry  Mueller.  On 
March  6^  1871,  Bell  executed,  acluiowledged. 
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end  filed  for  record  an  Instrument  purporting 
to  vacate  all  that  part  of  the  plat  north  of 
Sixty-First  street  On  the  6th  day  of  August, 
1872,  Bell  executed  a  deed  purporting  to  con- 
vey to  one  Henry  Saunders  the  east  half  of 
the  northeast  quarter  of  the  northwest  quar- 
ter of  the  southwest  quarter  of  section  17, 
being  a  part  of  that  portion  of  the  said  sub- 
division described  in  the  Instrument  which 
purported  to  be  a  deed  of  vacation  of  a  por- 
tion of  the  plat.  Said  Henry  Saunders,  by 
his  last  will  and  testament,  devised  the  same 
tract  conveyed  to  him  by  said  Bell  to  the  ap- 
pellant. The  following  map  shows  the  sub- 
division as  originally  platted  (except  that 
the  lots  into  which  the  blocks  w^re  subdivid- 
ed are  not  shown),  the  blocks  (9  and  10) 
which'frere  sold  by  Bell  to  Mueller,  and  the 
portion  of  the  plat  attempted  to  be  vacated: 


streets  of  the  city.  It  Is  conceded  by  the  ap- 
pellant that  Loomis  street,  throughout  its 
length  and  breadth,  is  one  of  the  public 
streets  of  the  city,  unless  the  Instrument  ex- 
ecuted and  filed  for  record  by  said  Bell,  the 
proprietor  of  the  p)at,  liad  legal  operation  to 
divest  the  municipality  of  the  right  and  title 
thereto  which  had  passed  from  him  to  it  by 
the  execution  and  recording  of  the  plat. 

Neither  the  whole  nor  any  portion  of  a 
statutory  plat  can  be  vacated  except  in  com- 
pliance with  the  provisions  of  the  statute  au- 
thorizing plats,  or  portions  of  plats,  to  be  va- 
cated. This  plat  was  executed  in  1870,  and 
the  instrument  relied  upon  to  vacate  the  por- 
tion of  It  which  is  here  involved  was  exe- 
cuted and  recorded  in  1871.  The  right  to  va- 
cate a  plat,  or  a  portion  thereof,  was  then 
governed  by  the  act  of  the  General  Assem- 
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The  ordinance  provided  that  the  roadway 
of  Loomls  street  should  be  paved  with  blast- 
furnace slag  and  crushed  limestone  and  be 
curbed  with  sandstone  curbstones,  and  that 
the  cost  of  the  improvement  should  be  paid 
by  special  assessments  on  the  property  bene- 
fited by  the  Improvement. 

The  premises,  as  described  in  the  convey- 
ance from  Bell  to  Saunders  and  In  the  de- 
vise in  the  will  of  Saunders  to  the  appellant. 
Includes  block  No.  1  on  the  plat,  that  part  of 
Loomls  and  Fifty-Ninth  streets  on  which 
block  1  abutted,  and  the  east  half  of  that 
part  of  Bishop  street  and  the  north  half  of 
that  part  of  West  Sixtieth  street  on  which 
the  block  abutted.  The  appellant  insisted 
the  deed  of  vacation  was  effectual  to  divest 
all  rights  that  had  been  created  by  the  exe- 
cution and  recording  of  the  plat,  and  that  she 
was  the  owner  of  the  territory  alleged  to  con- 
stitute all  that  part  of  Loomls  street  from 
the  northern  limits  of  West  Fifty-Ninth  street 
to  the  center  line  of  West  Sixtieth  street, 
and  that  the  city  of  Chicago  had  no  power  to 
Improve  this  territory  as  one  of  the  public 


bly  approved  February  16,  1847  (Laws  1847, 
pp.  160,  167),  which  reads  as  follows: 

"Section  1.  That  in  all  cases  where  per- 
sons have  heretofore,  or  may  hereafter,  lay 
out  towns,  or  additions  to  towns,  or  subdivi- 
sions of  town  lots,  and  the  plats  or  maps 
thereof  shall  have  been  recorded,  they,  their 
heirs,  assigns  or  grantees  may,  at  any  time 
before  making  sale  of  any  single  lot  or  lots, 
by  executing  a  writing  and  causing  the  same 
to  be  recorded  in  the  office  In  which  the  plat 
or  map  was  recorded,  declare  such  map  or 
plat  to  be  vacated;  and  the  execution  and 
recording  of  such  writing  shall  operate  to 
destroy  the  force  and  eflFect  of  the  recording 
of  the  plat  or  map  so  vacated,  and  to  divest 
all  public  rights  in  the  streets,  alleys,  com- 
mons and  public  grounds  laid  down  or  de- 
scribed in  such  plat  or  map;  and  in  cases 
where  any  single  lot  or  lots  have  been  sold, 
the  plat  or  map  may  be  vacated  as  herein 
provided,  by  all  the  owners  of  lots  joining  In 
the  execution  of  the  writing  aforesaid:  Pro- 
vided, that  no  such  writing  shall  be  recorded 
until  the  execution  thereof  shall  have  been 
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acknowledged  or  proved  as  is  or  may  be  re- 
quired In  respect  to  deeds." 

Section  2  has  no  relation  to  tlie  question 
at  issue  in  this  cause. 

"Sec.  3.  Any  part  of  a  plat  or  map  of  a 
town,  addition  or  subdivision  may  be  vacat- 
ed under  tlie  provisions  and  subject  to  tbe 
conditions  berein  contained." 

Section  1  applies,  by  its  express  terms,  to 
tbe  vacation  of  tbe  entire  plat,  and  grants 
to  tbe  proprietor  of  tbe  plat  absolute  power 
to  vacate  tbe  plat  and  divest  all  public  rights 
in  tbe  streets  or  alleys  at  any  time  before 
any  "single  lot  or  lots"  in  the  plat  have 
been  sold,  and,  after  a  lot  or  lots  have  been 
sold,  grants  to  the  proprietor  and  tbe  owners 
of  such  lots  as  have  been  sold  tbe  power  to 
vacate  tbe  plat  Tbe  proprietor  of  a  plat 
has  therefore  no  sole  power  of  vacation  after 
be  baa  invested  others,  as  owners  of  lota, 
with  an  interest  in  the  plat.  Section  8  au- 
thorizes tbe  vacation  of  a  part  or  parts  of 
a  plat,  and  provides  that  a  part  of  a  plat 
may  I>e  vacated  nnder  the  provisions  of  and 
subject  to  tbe  condittons  contained  in  section 
1  of  tbe  act.  The  provisions  and  conditions 
of  section  1  are  that  a  deed  of  vacation  may 
be  made  by  tbe.  proprietor  alone  when  no 
lots  have  been  sold  in  the  plat,  but,  if  lots 
have  been  sold,  the  deed  of  vacation  must 
be  made  by  the  proprietor  and  the  owner  or 
owners  of  such  lot  or  lots  as  have  been  sold. 
Applying  these  provisions  and  conditions  to 
tbe  vacation  of  a  portion  of  a  plat,  the  pro- 
prietor of  tbe  plat  possessed  the  power  to 
vacate  any  portion  of  the  plat  at  any  tim« 
before  he  bad  invested  others  with  an  inter- 
est in  a  lot  or  lots  shown  on  the  plat,  and, 
after  any  lot  or  lota  bad  been  sold,  then  the 
power  of  vacation  resided  Jointly  in  the  pro- 
prietor and  tbe  owners  of  any  lot  or  lots  in 
the  subdivision.  This  construction  not  only 
gives  to  tlie  language  employed  its  natural 
meaning,  but  is  the  only  construction  which 
can  be  given,  in  Justice,  to  all  tbe  persons 
who  are  Interested  In  tbe  proposed  vacation 
of  parts  of  a  plat. 

It  is  contended  that  the  enactment  should 
be  cMistrned  to  authorize  the  proprietor  of 
a  plat  in  wlilch  others  were  owners  of  lots 
to  vacate  any  part  of  tbe  plat  in  which  the 
proprietor  remained  the  owner  of  all  the 
lots.  This  would  be  to  give  to  tbe  proprietor 
of  the  plat  tbe  sole  right  to  vacate  and  close 
up  all  streets  and  alleys  In  any  part  of  the 
plat  In  which  he  owned  all  of  tbe  lots,  with- 
out regard  to  tbe  effect  of  such  closing  of 
tbe  streets  and  alleys  on  the  property  ot 
those  who  bad  bought  lots  from  tbe  pro- 
prietor in  view  of  and  on  the  faith  of  tbe  ar- 
rangement or  system  of  streets  and  alleys 
as  set  forth  on  tbe  plat  The  true  construc- 
tion recognizes  the  interest  and  right  of  ev- 
ery lot  owner  In  the  vacation  of  any  of  the 
streets  or  alleys  on  the  plat  and  requires 
that  the  vacation  of  a  part  of  the  plat  can 
only  be  accomplished  by  the  Joint  action  of 
ffae  proprietor  and  all  of  the  owners  of  lots 


in  the  plat  Lots  are  sold  by  the  propriety 
of  the  plat,  and  bought  by  the  purchaser.  In 
view  of  tbe  system  of  streets  and  alleya 
shown  on  the  plat  The  value  of  a  lot  de- 
pends not  only  on  the  fact  that  it  abuts  on 
a  street  but  also  on  the  fact  that  such  street  • 
connects  with  other  streets,  and  such  other 
streets  with  still  other  streets.  A  lot  has  Its 
value.  In  tbe  eyes  of  the  proprietor  as  seller 
and  an  intending  purchaser,  in  a  substantial 
degree,  on  the  plan  and  system  of  streets  and 
alleys.  No  one  would  purchase  a  lot  in  i 
plat  if  tbe  proprietor  retained  the  right  to 
vacate  all  tbe  plat  but  tbe  lot  and  the  street 
in  front  of  it  Section  1  of  the  act  of  1847 
denies  to  the  proprietor  the  individual  right 
to  vacate  the  entire  plat  after  he  has  sold  a 
lot  thereon,  and  makes  it  necessary  to  a 
valid  vacation  that  all  owners  of  lots  shall 
Join  in  the  proposed  vacation.  If  tbe  owner 
who  has  sold  lots  may  at  his  own  pleasure 
select  the  parts  of  a  plat  in  which  no  lots 
have  been  sold  and  vacate  such  parts  of  the 
plat  he  may  vacate  all  parts  except  what 
he  has  sold,  and  that  would  be  to  hold  he 
possessed  power  to  vacate  tbe  whole  of  tbe 
plat  except  tbe  portion  be  had  sold — a  pow- 
er which  section  1  expressly  denies  to  him. 
The  vacation  of  a  part  of  a  plat  must  as  sec- 
tion 3  declares,  be  under  tbe  provisions  and 
subject  to  the  conditions  of  section  1,  and, 
nnder  section  1,  whenever  a  single  lot  has 
been  sold,  the  power  of  vacation  no  longer 
abides  in  the  proprietor  alone.  One  who  pur- 
cbases  a  lot  has  an  interest  In  every  part 
of  tbe  plat  of  which  his  lot  is  a  part  and, 
aside  from  the  plain  meaning  of  tbe  act,  it 
is  clear  it  could  not  have  been  tbe  legislative 
intent  that  the  proprietor  should  be  allowed 
to  make  a  plat  of  his  land  showing  thereon 
portions  of  tbe  land  set  apart  for  tbe  use  of 
tbe  purchaser  of  the  lot  and  the  public  as 
public  streets  and  alleys,  and  to  sell  lots  with 
reference  to  such  plat  and  with  reference  to 
the  advantages  of  tlie  streets  and  alleys 
shown  on  the  plat  for  the  use  of  the  pur- 
chasers of  lots  and  the  general  public,  and 
afterwards,  at  solely  his  own  pleasure,  and 
without  the  assent  of  tbe  persons  to  whom  he 
had  so  sold  lots,  vacate  all  parts  of  tbe  plat 
in  which  he  bad  sold  no  lots,  together  with 
all  streets  and  alleys  on  such  parts  to  be  va- 
cated, and  thereby  become  tbe  private  owner 
of  streets  and  alleys  which  he  represented  by 
bis  plat  were  to  be  kept  open  for  the  public 
use  and  for  the  convenience  and  benefit  of 
tbe  owners  of  tbe  lots  in  the  plat 

In  Leech  v.  Waugb,  24  111.  229,  we  said: 
"The  statute  [referring  to  tbe  act  of  1847] 
authorizes  tbe  vacation  of  a  town  plat  before 
a  sale  of  any  of  the  lots  has  taken  place,  but 
not  afterwards.  When  others  become  tbe 
ownera  of  lots  within  the  addition,  they  are 
by  that  means  invested  with  the  right  to  en- 
Joy  tbe  use  of  its  streets  and  alleys  as  an  in- 
cident to  their  property,  and  cannot  be  de- 
prived of  It  in  this  mode." 

Mr.  Klllott,  In  his  work  on  Beads  and 
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Streets  (eectloii  120),  states:  "Tbe  plan  or 
scheme  Indicated  on  tbe  map  or  plat  is  re* 
garded  as  a  unity,  and  It  is  presumed,  as  It 
well  may  be,  that  the  public  ways  add  value 
to  all  the  lota  embraced  in  the  general  scheme 
■or  plan.  Certainly,  as  every  one  knows,  lots 
with  conrenient  cross^treets  are  of  more 
value  than  those  without,  and  It  Is  fair  to 
presume  that  the  origrinal  owner  would  not 
have  donated  land  for  public  ways  unless  it 
gave  value  to  the  lots.  So,  too,  it  is  Just  to 
presume  that  tbe  purchasers  paid  tbe  added 
value,  and  the  donor  ought  not,  therefore,  to 
be  permitted  to  take  it  from  them  by  revok- 
ing part  of  Ws  dedication."  The  author 
notes,  however,  that  tbe  doctrine  announced 
by  him  is  apparently  denied,  or  accepted 
only  in  a  modified  sense,  in  some  Jurisdic- 
tions, and  cites  cases  in  which  it  is  held 
tbat  the  purchaser  of  a  lot  is  only  entitled 
to  insist  upon  an  outlet  to  another  public 
street,  and  other  authorities  which  hold  that 
a  purchaser  can  ask  no  more  than  tbat  the 
street  upon  wbich  bis  lot  abuts  shall  be  kept 
open  to  the  first  cross-street  In  each  direc- 
tion. We  are  unable  to  understand  upon 
what  principle  a  court  could  declare  that  one 
who  had  purchased  a  lot  with  ijeference  to 
all  the  streets,  and  alleys  shown  on  a  plat, 
and  paid  an  enhanced  value  therefor  because 
of  the  establishment  of  such  public  ways, 
to  and  from  his  lot,  should  be  compelled 
to  snbmlt  to  the  closing  up  of  all  tbe  streets. 
and  alleys  except  such  as  give  him  an  outlet 
to  the  first  cross-street  from  bis  property, 
except  where  the  street  has  been  vacated  by 
the  General  Assembly,  or  an  incorporated 
city  or  village  acting  as  the  representative 
of  the  general  public. 

The  rule  declared  in  tbis  state  when  land 
Is  subdivided  and  platted  into  lots,  blocks, 
streets,  and  alleys  as  an  addition  to  a  city 
or  Tillage,  and  the  plat  is  recorded  but  has 
not  been  acknowledged  in  tbe  manner  re- 
quired by  tbe  statute,  or  otherwise  fails  to 
comply  with  tbe  statute,  is  tbat  there  is  no 
statutory  dedication,  but  a  common-law  dedi- 
cation is  effected;  and,  if  lots  so  platted  are 
sold,  the  dedication  of  streets  and  alleys 
shown  on  the  plat  is  Irrevocable  by  the  pro- 
prietor of  the  plat  alone.  In  Zearing  v.  Rab- 
er.  74  111.  409,  speaking  of  tbe  effect  of  a 
common-law  dedication,  we  said  (page  411): 
"If  one  owning  land  exhibit  a  map  of  it 
on  which  a  street  Is  defined,  though  not  as 
yet  opened,  and  building  lots  be  sold  by  him 
with  reference  to  a  front  or  rear  on  that 
street,  or  lots  he  conveyed  being  described 
as  by  streets  (Schenley  v.  Commonwealth,  36 
Pa.  62,  and  36  Pa.  29,  78  Am.  Dec.  359),  tbis 
is  an  immediate  dedication  of  tbat  street. 
and  the  purchasers  of  lots  have  a  tlgbt  to 
have  that  street  thrown  open  forever  (Wy- 
man  v.  Mayor,  11  Wend.  487;  Livingston  v. 
Mayor,  8  Wend.  85,  22  Am.  Dec.  622;  and 
see  Matter  of  Twenty-Ninth  and  Thirty- 
Ninth  Streets,  1  Hill  [N.  Y.]  189.  192).  And 
this  principle  i>  not  limited  in  its  application 


to  the  single  street  on  whicb  such  lots  may 
be  situated.  It  the  owner  of  land  lays  out 
and  establishes  a  town,  and  makes  and  ex- 
hibits a  plan  of  the  town,  with  various  plats 
of  spare  ground,  such  as  streets,  alleys, 
quays,  etc.,  and  sells  the  lots  with  clear  ref- 
erence to  that  plan,  the  purchasers  of  the  lots 
acquire,  as  appurtenant  to  their  lots,  every 
easement  privilege,  and  advantage  which  tbe 
plan  represents  as  belonging  to  them  as  a 
part  of  the  town,  or  to  their  owners  as  citi- 
zens of  tbe  town-.  And  the  right  thus  pass- 
ing to  the  purchasers  is  not  the  mere  right 
tbat  such  purchasers  may  use  these  streets 
or  other  public  places  according  to  their  ap- 
propriate purposes,  but  a  right  vesting  in  the 
purchasers  that  all  persons  whatever,  as  their 
occasion  may  require  or  invite,  mfty  so  use 
them.  In  otiier  words,  the  sale  and  convey- 
ance of  lots  in  the  town,  and  according  to 
its  plan,  imply  a  grant  or  covenant  to  the 
purchasers  that  the  streets  and  other  public 
places  Indicated  as  such  upon  the  pjan  shall 
be  forever  open  to  tbe  use  of  the  public,  free 
from  all. claim  or  Interference  of  tbe  propri- 
etor inconsistent  with  such  use." 

In  EarU  v.  City  of  Chicago,  136  IlL  277,  28 
N.  El.  370,  the  true  doctrine  was  declared 
to  be  (page  285,  136  111.,  and  page  372,  26 
N.  E.):  "That  if  tbe  owner  of  land  exhibits 
a  map  or  plan  of  a  town,  or  addition  platted 
thereon,  and  on  which  a  street  is  defined, 
and  sells  lots  abutting  on  such  street,  and 
with  clear  reference  to  the  plat  exhibited, 
then  tbe  purchasers  of  such  lots  have  a  right 
to  have  that  street  remain  open  forever;  and 
such  right  is  not  a  mere  right  that  the  pur- 
chaser may  use  that  street,  but  is  a  right 
vesting  In  the  purchasers  tbat  all  persona 
may  use  It — tbat  the  sale  and  conveyance- 
of  lots  according  to  the  plat  imply  a  grant 
or  covenant  to  the  purchasers  of  lots  and 
their  grantees  that  the  public  street  indicat- 
ed upon  the  plat  shall  be  forever  open  to  the- 
use  of  the  public  as  a  public  highway,  free- 
from  all  claim  or  interference  of  the  pro- 
prietor, or  those  claiming  under  him,  incon- 
sistent with  such  use,  and  that  tbe  owner, 
and  all  claiming  under  him,  will  be  perpet- 
ually estopped  from  denying  the  exlstence- 
of  tbe  street" 

In  Russell  T.  City  of  Lincoln,  200  111.  611^ 
65  N.  E.  720,  we  held  tbat  a  plat  of  an  ad- 
dition to  a  town  signed  by  the  agent  of  the- 
owner  was  not  a  good  statt^tory  dedication, 
but  that  after  lots  were  sold  in  such  plat  by 
reference  to  tbe  plat  snd  possession  given 
to  tbe  purchasers,  a  common-law  dedication 
was  effected,  and  tbat  the  proprietor  was- 
without  power  to  withdraw  tbe  dedication, 
of  any  streets  or  vacate  the  plat. 

If  the  plat  Is  executed  and  acknowledged, 
in  conformity  with  the  provisions  of  the  stat- 
ute, the  fee  in  the  streets  and  alleys  passes 
from  tbe  proprietor  of  the  plat  and  becomes- 
vested  in  the  municipality  in  trust  for  tbe 
public.  Primarily,  It  is  within  the  power  of 
the  Legislature  to  determine  whether  a  street. 


Digitized  by 


Google 


hl) 


SAUNDEBS  T.  CITT  OF  CHICAGO. 


17 


or  public  highway  shall  be  kept  open  and 
maintained  as  a  public  way  or  shall  be  va- 
cated. This  plenary  power  as  to  streets  and 
alleys  has  been  by  the  General  Assembly  del- 
egated to  the  Incorporated  dtles  and  villages 
by  paragraph  7  of  section  1  of  article  5  of 
the  City  and  Village  Act  (Hurd's  Eev.  St 
1908,  c.  24).  The  General  Assembly  were 
not,  however,  unmlndfnl  of  the  rights  and 
interests  of  the  owners  of  lots  to  be  affected 
by  such  vacation.  Section  1  of  an  act  enti- 
tled "An  act  to  revise  the  law  in  relation 
to  the  vacation  of  streets  and  alleys"  (3  Starr 
&  0.  Ann.  St.  1896,  c.  145,  {  1,  p.  3977)  pro- 
vides that  no  city  council  of  any  city,  or 
board  of  trustees  of  any  village,  shall  have 
power  to  vacate  or  close  any  street  or  alley, 
or  any  portion  thereof,  except  upon  a  three- 
fourths  majority  of  all  the  aldermen  of  the 
city  or  trustees  of  the  village  board,  and 
that  the  vote  thereon  shall  be  taken  by  the 
ayes  and  noes  and  entered  on  the  record, 
and  that,  when  property  la  damaged' by  the 
vacation  or  closing  of  any  street  or  alley, 
the  damages  shall  be  ascertained  and  paid 
as  provided  by  law.  The  private  rights 
which  are  protected  by  this  statute  are  only 
■acta  as  are  other  and  different  from  that 
of  other  lot  owners.  Olty  of  East  St.  Louis 
▼.  O'Flynn,  119  III.  200,  10  N.  E.  896,  59  Am. 
Sep.  795;  City  of  Chicago  v.  Union  Building 
AK^n,  102  111.  879,  40  Am.  Rep.  598.  If  the 
racatlon  of  a  street  by  a  city  council  closes 
a'  street  adjacent  to  the  property  of  a  dti- 
len,  or  one  tliat  directly  affords  access  there- 
to ot  egress  therefrom,  it  is  then  regarded 
that  the  property  of  such  citizen  has  been 
damaged  for  a  public  use,  and  ttiat  he  is  en- 
titled to  l>e  paid  therefor.  But  if  his  injury 
Is  no  different  or  greater  than  that  of  the 
public,  it  is  damnum  absque  injuria,  the 
maintenance  or  vacation  of  the  street  being 
a  question  which  the  municipality  may,  as 
the  representative  of  the  public,  determine  in 
view  of  wliat  is  regarded  to  be  the  general 
interest  of  the  public  The  municipality  rep- 
resents the  citizen  so  far  as  his  general  in<- 
terests  are  concerned,  and  acts  for  and  binds 
him,  and  he  must  submit  to  what  is  deemed 
the  most  beneficial  to  the  general  public. 
But  ttUs  principle  is  not  involved  in  the  con- 
struction of  the  statute  relating  to  the  va- 
cation of  the  streets  of  a  city  or  village  by 
the  proprietor  of  a  plat  He  is  acting  in  his 
individual  right,  and  not  as  the  representa- 
tive of  the  owners  of  lots  whose  interests  are 
to  be  affected  by  his  acts. 

The  question  here  presented  is  whether, 
under  the  projier  construction  of  the  act  of 
1847,  hereinbefore  set  forth,  the  proprietor 
of  a  plat  t^ho  had  sold  a  portion  of  the  plat- 
ted property  with  reference  to  the  plat  &nd 
at  prices  enhanced  by  the  advantages  to  be 
derived  from  a  system  of  streets  and  alleys 
shown  on  the  plat  possesses  sole  power  to 
vactte  mieh  part  or  parts  of  the  plat  as  may 
beat  serve  his  private  Interests^  or  whether 
TS1N.B.— a 


the  power  to  vacate  any  of  such  parts  of  the 
plat  Is  given  by  the  statute  to  all  those  who 
own  lots  on  the  plat  The  extent  to  which 
the  right  of  a  lot  owner  is  restricted  where 
lawful  authorities,  acting  as  the  representa- 
tives of  the  general  public,  including  the 
owners  of  the  lots,  have  determined,  in  fur- 
therance of  the  interests  of  the  public,  to 
vacate  a  street  or  alley,  cannot  be  regarded 
as  a  standard  wherewith  to  measure  his 
right  when  the  owners  of  a  part  of  a  platted 
subdivision  desire  to  vacate  such  part  of  the 
plat,  and  thereby  close  streets  and  alleys 
therein,  for  their  own  private  advantage  or 
gain.  The  principle  that  every  citizen  must 
submit  to  that  which  has  been  determined 
by  the  constituted  authorities  to  be  for  the 
best  Interest  of  all,  unless  he  is  affected  dif- 
ferently than  are  other  citizens,  does  not 
properly  enter  into  consideration  In  constru- 
ing the  statute  of  1847  in  order  to  deter- 
mine whether,  under  such  statute,  the  pro- 
prietor of  a  plat,  or  the  owners  of  all  the 
lots  in  a  part  of  the  plat,  have  sole  power  to 
vacate  such  part  of  the  plat  and  thereby 
close  up  and  destroy  the  streets  and  alleys 
in  such  portions  of  the  plat  All  owners  of 
lots  are  interested  In  the  proposed  vacation 
of  any  part  of  the  plat  by  a  proprietor  there- 
of, and,  when  construing  the  statute,  their 
rights  and  interests,  as  against  the  private 
rights  of  the  proprietor,  must  be  kept  in 
view  in  determining  whether  the  statute  de- 
nies such  lot  owners  any  voice  in  the  mat- 
ter and  vests  sole  power  of  vacation  in  the 
proprietor.  The  true  construction  of  the 
statute  then  is  that  the  proprietor  of  a  plat 
who  has  not  InvAsted  other  persons  with  title 
to  lots  therein  has  power  to  vacate  the  plat, 
or  any  portion  thereof,  as  he  may  desire, 
and  that,  after  he  has  sold  lots  in  the  plat 
the  power  to  vacate  the  whole  or  any  part 
of  the  plat  rests  in  all  those  who  are  inter- 
ested in  the  plat,  namely,  the  proprietor  of 
the  plat  and  the  owners  of  all  the  platted 
property. 

Counsel  are  in  error  in  the  insistence  that 
the  cases  of  Littler  v.  City  of  Lincoln,  106 
111.  853,  and  Chicago  Pressed  Brick  Co.  v. 
City  of  Chicago,  138  111.  628,  28  N.  K  7R6,  con- 
strue the  statute  under  which  the  proprietor 
of  the  plat  in  this  case  attempted  to  vacate 
a  portion  of  such  plat.  The  statute  of  1847, 
hereinbefore  quoted,  was  in  force  and  con- 
trolled the  right  of  the  proprietor  of  a  plat 
to  vacate  the  whole,  or  any  part  thereof,  at 
the  time  the  attempted  vacation  of  a  part  of 
the  plat  involved  In  this  case  was  made. 
That  statute  was  repealed  by  the  general 
repealing  act  approved  March  21,  1874,  In 
force  July  1,  1874.  8  Starr  &  C.  Ann.  St 
1806,  pp.  8838,  8842.  Chapter  100  of  the 
Statutes  enacted  and  revised  In  1874  is  de- 
voted to  the  subject  of  plats,  and  Sections 
6  and  7  of  the  chapter  relate  to  the  vacation 
of  plats  and  parts  of  plats.  These  two  sec- 
tions were  in  force  when  the  plats  were 
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made,  the  vacation  of  a  portion  whereof 
came  before  this  court  for  consideration  in 
tlie  cases  of  Littler  v.  City  of  Lincoln,  supra, 
and  Chicago  Pressed  Brick  Co.  v.  City  of  Chi- 
cago, supra.  In  those  cases  sections  6  and 
7  were  construed  to  authorize  any  part  of  a 
plat  to  be  vacated  by  the  owner  of  the  plat, 
if  such  owner  was  the  proprietor  of  all  of 
the  lots  In  the  part  of  the  plat  so  proposed 
to  be  vacated.  The  phraseology  of  said  sec- 
tions 6  and  7  of  the  act  of  1874  and  of  sec- 
tions 1  and  3  of  the  act  of  1847  is  not  the 
same.  The  right  of  a  proprietor  to  vacate  a 
part  of  a  plat  under  the  provisions  of  the 
act  of  1847  was  not  Involved  in  those  cases 
or  either  of  them. 

Our  conclusion  is  that  the  act  of  1847  did 
not  empower  the  said  Bell  to  vacate  a  por- 
tion of  said  plat,  and  that  the  instrument 
purporting  to  efCect  such  vacation  was  In- 
effectual to  accomplish  tbat  purpose.  Loomls 
street,  as  shown  on  the  plat  executed,  ac- 
knowledged, and  recorded  by  said  Bell,  is 
therefore  one  of  the  public  streets  of  the 
city  of  Chicago.  The  Judgment  of  the  coun- 
ty court  Is  therefore  amrnied. 

Judgment  affirmed. 

HICKS,  C.  J.,  and  WILKIN  and  CART- 
WRIGHT,  JJ.  (dissenting).  In  the  case  of 
Littler  V.  City  of  Lincoln.  106  111.  353,  It  was 
decided  that  any  part  of  a  statutory  plat 
might  be  vacated  by  the  owner  before  the 
sale  of  any  lot  in  the  part  vacated,  and  with- 
out the  concurrence  or  Joint  action  of  the 
municipal  authorities,  subject  only  to  the  re- 
strictions mentioned  in  the  statute  then  in 
force.  That  decision  was  followed  and  af- 
firmed in  the  case  of  Chicago  Pressed  Brick 
Co.  V.  City  of  Chicago,  138  111.  628,  28  N.  K. 
756,  and  is  the  established  law.  As  we  un- 
derstand it,  the  opinion  of  the  court  In  this 
case  does  not  question  the  correctness  of 
those  decisions,  but  takes  a  contrarr  posi- 
tion oh  the  ground  that  the  phraseology  of 
the  act  of  1874  is  not  the  same  as  tbat  of  the 
act  of  1847.  Ko  difference  whatever  Is  point- 
ed out,  and  clearly  there  is  none  which 
would  Justify  a  different  Interpretation  of  the 
two  acts.  It  is  true  that  precisely  the  same 
words  are  not  used  In  each,  but  the  only  dif- 
ference is  that  under  the  act  of  1874  the 
right  of  the  proprietor  Is  more  limited  than 
in  the  previous  act  Each  provides  for  the 
vacation  of  a  part  of  the  plat,  and  the  only 
difference  Is  that  the  act  of  1874  restricts, 
to  some  extent,  the  right  of  the  owner  to 
make  the  vacation,  by  two  provisos.  Instead 
of  enlarging  the  right  of  the  owner  to  vacate 
a  part  of  the  plat  before  the  sale  of  any  lot 
in  such  part,  the  act  of  1874  purports  to 
limit  such  right  by  provisions  that  the  Va- 
cation shall  not  abridge  or  destroy  any  of 
the  rights  or  privileges  of  other  proprietors 
in  the  plat,  and  tbat  the  act  shall  not  au- 
thorize the  closing  or  obstructing  of  any 
highway  laid  out  according  to  law.  The  only 
difference,  therefore,  between  the  two  acts  Is 


against  the  conclusion  reached  In  this  case. 
It  seems  to  us  that  the  plain  meaning  of  the 
act  of  1874  iB  that  the  owner  of  the  premises 
may  vacate  the  whole  plat  at  any  time  be- 
fore making  sale  of  any  lot  therein,  and 
may  vacate  any  part  of  the  plat  before  mak- 
ing any  sale  of  a  lot  In  the  part  vacated, 
and  tbat  such  Interpretation  is  the  only  one 
permissible  under  the  above  decisions. 

The  first  of  the  provisos  to  the  act  of  1874 
merely  expresses  what  was  the  law  before 
its  enactment — that  the  rights  of  other  pro- 
prietors in  the  plat  cannot  be  destroyed  or 
abridged  by  a  vacation — and  therefore,  so 
far  as  this  case  is  concerned,  there  Is  no  legal 
difference  between  the  two  acts.  The  rights 
of  other  proprietors  so  secured,  whether  by 
the  law  or  by  the  act  of  1874,  are  personal 
and  individual  rights  and  privileges,  which 
such  proprietors  may  waive  or  enforce  at 
their  own  pleasure.  There  is  no  right  in  the 
vacated  streets  vested  in  the  municipalit}-, 
but  the  vacation  operates  "to  divest  all  pub- 
lic rights  in  the  streets,  alleys,  commons  and 
public  grounds"  In  the  vacated  iwrtlon.  We 
think  the  holding  that  the  municipality  rep- 
resents any  proprietor  in  another  portion  of 
the  plat,  and  may  enforce  his  individual 
right,  is  clearly  wrong.  The  Indlvldnal  may 
be  barred  by  statute  of  limitation',  by  laches, 
or  acquiescence,  none  of  which  affect  the  mu- 
nicipality; and  certainly  the  municipality 
could  not  enforce  a  right  which  had  been  so 
barred  or  lost  He  may  waive  his  right  or 
prefer  not  to  enforce  it.  In  this  case  the 
vacation  was  33  years  ago,  and,  so  far  as 
appears,  was  never  questioned  by  any  pro- 
prietor in  any  other  portion  of  the  plat  If 
the  vacation  could  not  become  effectual  with- 
out the  consent  of  some  other  proprietor, 
there  is  no  evidence  in  the  record  tbat  such 
consent  was  wanting;  and,  if  it  were  not 
obtained,  the  private  right  was  apparently 
lost  long  ago.  We  see  no  ground  for  holding 
that  the  city  of  Chicago  can  now  interpose 
to  assert  a  supposed  right  of  some  individ- 
ual not  even  claimed  by  blm.  The  city  cer- 
tainly does  not  assume  any  trust  with  re- 
spect to  a  purely  individual  and  personal 
right  It  does  not  appear.  In  this  case  that 
there  is  any  private  right  which  could  be 
enforced  even  by  an  Individual.  The  public 
right  was  extinguished  by  the  deed  of  vaca- 
tion of  1871  in  the  manner  provided  by  law, 
and  no  indlvldnal  is  claiming  any  private 
right  In  the  alleged  street  The  only  ques- 
tion In  this  case  is  whether,  as  between  the 
owner  of  the  premises  and  the  city  of  Chi- 
cago, the  deed  of  vacation  was  a  valid  exer- 
cise of  the  power  conferred  by  the  statute 
to  vacate  part  of  a  plat  That  question,  we 
think,  must  be  answered  in  the  affirmative. 
Decisions  relating  to  the  rights  of  municipal- 
ities In  streets,  or  the  right  to  open  the 
same  in  cases  of  common-law  dedications,  or 
offers  to  dedicate  which  have  not  been  with- 
drawn or  cannot  be  legally  withdrawn,  we 
do  not  regard  as  at  all  relevant  to  the  qnes- 
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tlM  IB  fUs  ease,  where  the  plat  waa  made 
and  the  pert  of  it  vacated  In  tli*  pieciM 
nod*  antliortzed  1>7  the  statvt*. 

(HI  lU.  R.> 

8CHNBIDER  t.  BUIjZBB  et  aL 
(Supreme  Coort  o{  Illinois.     Oct  24,  1904.) 

OORTRACTS— FABOI.    MODUriOATION— AOBEEMXITT 

TO   DBDICATS  LAND  TO  PTJBLIO— ESTOP- 

PKIr— EVIOERCB— HABMLES8  BBKOB. 

1.  Where  city  lots  were  Bold  by  a  contract  in 
writing,  parol  evidence  waa  not  admissible  to 
ahow  that  the  grantor  orally  agreed  to  dedicate 
certain  land,  adjacent  to  that  sold,  to  the  city 
aa  a  street. 

2.  A  plat  introduced  without  objectton  mnst 
be  i^Bfded  as  correct 

8l  Plaintiit  sued  to  compd  the  dedication  as 
a  street  of  a  part  of  two  lots  adjacent  to  proiK 
er^  plaintiff  had  purchased  from  defendants, 
It  being  alleged  that  defendant  orally  agreed  to 
malce  snch  dedication.  Plaintiff  IntrooQoed  with- 
out objection  a  plat  of  the  addition  in  which 
the  property  was  sitaated,  and  the  plat  showed 
that  the  property  which  it  waa  sought  to  have 
dedicated  as  a  street  waa  a  part  of  a  lot  pur- 
diaaed  by  plaintiff,  and  waa  not  connected  with 
tlie  street  and  did  not  abut  thereon.  Held, 
that  plaintiff  waa  estopped  from  dalming  that 
the  property  in  qnestion  was  part  of  the  street 
agreed  to  be  dedicated. 

4.  A  party  cannot  Introdoce  parol  teatimony 
eontradlcting  a  map  previonaly  introdnced  by 
him. 

5.  A  person  sning  heirs  at  law  to  enforce  an 
agreement  by  the  ancestor  to  dedicate  certain 
land  aa  a  street  is  incompetent  aa  a  witness 


imder  Hurd's  Rev.  St  1903,  c;  Bl,  i  2,  pro- 
liiiV  that  no  party  to  any  drtl  action  shall 
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ba  auowed  to  testi^  in  hie  own  behalf  when 
any  adverse  party  au«a  or  defends  aa  heir,  lega- 
tse.  or  devisee,  ete. 

C.  A  person  owning  land  near  that  of  plaintiff, 
so  tiiat  At  wonld  be  benefited  by  the  dedication 
of  the  street  is  also  incompetent  nnder  Hurd's 
Rev.  St  1903,  e.  61,  S  2,  providing  that  no 
person  directly  Interested  in  the  event  may  tes- 
tify when  the  adverse  party  defends  aa  heir. 

7.  A  verbal  agreement  by  a  person  to  dedicate 
as  a  attest  land  not  belmging  to  him  ie  not 
valid. 

&  Where  a  deed  introdnced  by  idalntlff  re- 
cited tint  it  waa  executed  in  pnnraance  of  a 
certain  contract,  tlie  admission  in  evidence  of 
an  indorsement  upon  the  contract,  to  the  effect 
diat  it  waa  performed  by  the  delivery  of  the 
deed,  was  not  harmful  to  plaintiff. 

■rror  to  Circuit  Conrt,  Cook  Conntr;  M. 
F.  Tnley,  Jndge. 

Action  by  Julia  Schneider  against  Anna  M. 
Balzer  and  others.  There  waa  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

This  la  a  bill,  flled  on  Febmaty  4, 1906,  tqr 
Oie  plaintiff  in  error  against  the  defendanta 
In  error,  tlie  latter  being  the  widow  and  chil- 
dKHi  of  one  TreAerlck  Sulzer,  deceased,  pray- 
ing that  a  decree  may  be  entered  directing 
tlM  defoidants  "to  convey,  set  aside,  and  ded- 
icate to  the  dty  of  Chicago  for  atreet  pur- 
poaea  tlw  premises  hereinafter  described,  and 
tiwt  said  defendants  and  each  of  them,  and 
tbdr  agents,  attorneys,  solicitors  and  serv- 
aiit%  may  be  otjoined  from  selling  or  dlspos- 
Inc  of  the  premises  hereinafter  described," 

1 1.  B««  DeOicatlon,  voL  U,  Cwt  Dig.  I  •. 


and  for  other  and  farther  reHef,  etc.  The 
bill  was  answered  by  at!  the  defendants,  and 
replication  flled  to  the  answer.  Upon  hear- 
ing had,  the  drcnit  court  on  February  11, 
1904,  after  hearing  the  evldenoe  addneed  in 
open  court,  dismiased  the  bill,  at  the  com- 
plainant's costs,  for  want  of  equity.  The 
present  writ  of  error  is  sued  out  for  the  par> 
pose  of  reviewing  such  decree  of  dismissal 

Upon  the  hearing  below  the  plaintiff  in  er> 
ror  introduced  in  evidence^  without  objection 
ttom  the  defendants  in  error,  a  plat  of  "Fred> 
erltJt  Snlzer's  Addition  to  Belle  Plalne,  a  snb- 
division  of  the  south  8.81  acres  of  north- 
west quarter  of  southwest  quarter  of  section 
17,  township  40  north,  range  14  east  of  the 
third  principal  meridian,  in  Cook  county,  II- 
Itnois,"  which  said  plat  Is  In  the  words  and 
figures  following,  to  wit: 
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Frederick  Sulzer  died  Intestate  In  Febni* 
ary,  1892,  before  the  house  hereinafter  refer* 
red  to  was  finished,  leaving  him  aurvivlng 
the  defendanta  in  error  aa  his  widow  and 
heirs  at  law.  Before  his  death,  and  on  De- 
cember 7,  1891,  a  written  contract  was  made 
between  said  Frederick  Sulzer,  of  Chicago, 
party  of  the  first  part,  and  the  plaintiff  in  er- 
ror, Julia  Schneider  of  Chicago,  party  of  the 
second  part,  by  the  terms  of  which  the  first 
party  agreed  to  convey  to  the  second  parly. 
In  fee  simple  by  warranty  deed,  the  west  15.2 
feet  of  lot  8,  and  the  east  14.8  feet  of  lot  9, 
In  aald  Sulzer's  Addition  to  Bells  Plalfl^k  and 
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said  second  patty  agreed  to  pay  $3,588  there- 
for as  follows,  to  wit,  $100  In  cash,  $100  on 
or  before  January  1, 1892,  and  the  balance  In 
aemiannual  payments  of  $180  or  more,  to- 
tsether  with  Interest  at  6  per  cent  By  the 
terms  of  the  written  contract.  In  case  of  fail- 
ure to  make  said  payments,  the  contract,  at 
the  option  of  the  first  party,  was  to  be  for- 
feited, and  all  payments  retained  by  the  first 
party;  and  by  the  terms  thereof  the  first 
party  agreed  to  pay  the  sum  of  $2^200  for  the 
erection  of  a  residence  on  said  lot.  By  the 
terms  thereof,  also,  the  time  of  payment  was 
to  be  of  the  essence  of  the  contract,  and  the 
agreements  thereof  were  to  be  obligator^ 
upon  the  heirs,  executors,  etc.,  of  the  respec- 
tlre  parties. 

Thereafter,  and  on  April  3,  1899,  in  pur- 
suance of  said  written  contract,  the  defend- 
ants in  error.  In  consideration  of  $4,038,  con- 
veyed to  plaintiff  In  error,  Julia  Schneider, 
"the  west  15.2  feet  of  lot  8,  and  the  east  14.8 
feet  of  lot  9,  in  F.  Sulzer's  addition  to  Belle 
Plaine,"  etc.,  describing  the  same  according 
to  the  above  description,  by  warranty  deed 
dated  April  S,  1899,  and  aclcnowledged  by 
said  widow  and  heirs  as  grantors  therein  on 
April  6,  8,  and  10,  1890,  and  recorded  on 
April  19,  1899.  Said  deed  contained  the  fol- 
lowing recitation:  "This  deed  Is  executed 
pursuant  to  a  certain  contract  made  and  en- 
tered into  oh  the  7th  day  of  December,  A.  D. 
1891,  and  bearing  date  the  said  7th  day  of 
December,  A.  D.  1891,  between  Fredericlc  Sul- 
zer,  late  of  the  city  of  Chicago  aforesaid,  and 
the  said  grantee,  Julia  Schneider,  In  and  by 
which  said  contract  the  said  Frederick  Sul- 
zer  covenanted  and  agreed  to  convey  said 
premises  to  the  said  grantee  for  the  consid- 
eration aforesaid." 

About  the  same  time  Jessie  W.  Schumaker 
(then  Beckett)  purchased  the  west  13.2  feet 
of  lot  10,  and  the  east  16.8  feet  of  lot  11,  In 
said  Sulzer's  Addition.  The  parts  of  said 
lots  8  and  9  purchased  by  Mrs.  Schneider, 
and  the  parts  of  lots  10  and  11  purchased  by 
Mrs.  Schumaker,  were  each  about  80  feet 
wide,  and  fronted  30  feet  each  upon  Berteau 
avenue.  Between  the  parcels  thus  purchas- 
ed, 30  feet  by  Mrs.  Schneider  and  30  feet  by 
Mrs.  Schumaker,  lay  the  east  31.8  feet  of  lot 
10  and  the  west  30.2  feet  of  lot  9.  It  is  ad- 
mitted that  the  title  to  these  62  feet  lying 
between  the  two  parcels  thus  purchased  Is  In 
one  or  more  of  the  defendants  in  error,  heirs 
of  Frederick  Snlzer,  deceased. 

The  ground  north  of  the  lots  thus  purchas- 
ed was,  at  the  time  of  the  contract  In  ques- 
tion, unsubdivided,  but  was  afterwards,  in 
October,  1900,  subdivided  and  known  as  "Al- 
bert Sulzer's  Subdivision,"  etc. 

On  June  20,  1901,  the  helra  of  one  Henry 
Sulzer,  deceased,  executed  a  quitclaim  deed, 
conveying  to  defendants  in  error  the  proper- 
ty north  of  the  lots  In  question,  extending 
from  CuUom  avenue  south  to  the  north  Hue 
of  lot  A,  and  from  the  west  line  of  Clark 
street  to  the  east  line  of  Ashland  arenuew 


The  strip  of  land  wbldi  the  Mil  seeks  to 
have  oonveyed  and  dedicated  to  the  dty  of 
Chicago  as  a  street  Is  the  strip  above'describ- 
ed  as  being  C2  feet  in  width,  and  certain  lots 
lying  north  of  It  in  Albert  Sulzer's  Subdivi- 
sion, and  between  said  strip  on  the  sontb 
and  CuUom  avenue  on  the  north. 

Gallagher,  Fiske  &  Messner,  for  plaintiff 
In  error.  Arnold  Tripp,  for  defendants  In  er- 
ror. 

MA6RUDER,  J.  (after  stating  the  facts). 
The  contention  of  the  plaintiff  In  error  in 
this  case  is  that,  when  she  purchased  the 
west  15.2  feet  of  lot  8  and  the  east  14.8  feet 
of  lot  9,  being  a  lot  30  feet  wide,  from  Fred- 
erick Sulzer  in  his  lifetime,  Frederick  Sulzer 
agreed  to  convey  and  dedicate  the  east  31.8 
feet  of  lot  10  and  the  west  ao.2  feet  of  lot  9, 
.being  a  strip  of  ground  62  feet  wide,  to  the 
dty  of  Chicago  as  a  street,  and  to  extend  such 
street  north  as  far  as  CuUom  avenue  through 
the  property  then  unsubdivided.  It  Is  not 
claimed  that  the  agreement  thus  alleged  to 
have  been  made  was  a  written  agreement. 
It  is  admitted  that  It  was  a  mere  verbal 
agreement,  said  to  have  been  made  between 
Frederick  Sulzer  and  plaintiff  in  error  some 
ten  days  or  two  weelu,  or  thereabouts,  prior 
to  the  execution  of  the  written  contract  ex- 
ecuted between  said  parties  on  December  7, 
1891. 

It  is  well  settled  "that  a  written  contract 
unambiguous  In  Its  terms,  cannot  be  varied, 
contradicted,  or  modified  by  parol  evidence 
of  anything  that  occurred  at  or  prior  to  the 
Ume  when  such  written  contract  was  exe- 
cuted." 11  Am.  &  Bng.  Ency.  of  Law  (2d 
Ed.)  p.  648. 

In  Telluride  Power  Co.  v.  Crane  Co.,  208 
III.  218,  70  N.  E.  319,  we  said  (page  226,  20S 
III.,  page  322,  70  N.  B.):  "The  rule  is  that 
when  the  writings  show,  upon  Inspection,  a 
complete  legal  obligation,  without  any  uncer- 
tainty or  amblgruity  as  to  the  object  and  ex- 
tent of  the  engagement.  It  is  conclusively 
presumed  that  the  whole  agreement  of  the 
parties  was  included  in  the  writings." 

"A  written  contract.  If  unambiguous  In  Its 
terms,  cannot  be  varied,  contradicted,  or 
modified  by  parol  evidence  of  conversations, 
relating  to  the  subject-matter  of  the  con- 
tract, which  occurred  between  the  contract- 
ing parties  b^ore  the  execntlon  of  the  con- 
tract" Town  of  Kane  v.  Farrelly,  192  IlL 
621,  61  N.  E.  648.  Nor  can  a  sealed  execu- 
tory contract  be  altered,  iehanged,  or  modified 
by  parol  agreement  Alscholer  ▼.  Schiff,  164 
111.  298,  45  N.  E.  424. 

The  written  contract  executed  between 
plaintl9  In  error  and  Frederick  Sulzer  on  De- 
cember 7,  1891,  is  presumed  to  have  embod- 
ied the  whole  of  their  agreement  and  all  pre- 
vious verbal  arrangements,  if  any  there  were, 
were  merged  into  such  written  contract 
The  written  contract  of  December  7,  1881,  is 
sUent  as  to  the  conveyance  or  dedication  of 
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anj  parts  of  lota  9  and  10.  or  of  tbe  ground 
lying  north  thereof,  for  street  pnrpoaes.  The 
contention  of  the  plaintiff  In  error  Is  that 
there  was  a  verbal  contract  between  her  and 
Frederick  Snlxer  for  the  purchase  of  the  80 
feet  bought  by  her,  and  that,  as  a  part  of 
that  verlMl  contract,  Frederick  Sulzer  agreed 
to  (^en  a  street  ^rest  of  the  80  feet  pur- 
chased by  her;  and  it  is  said  that,  ,in  con- 
sideration of  the  agreement  so  to  open  said 
■treet,  plalntlS  In  error  was  to  pave  the  jtart 
of  Bertean  avenue  lying  south  of  the  part 
so  to  be  dedicated  as  a  street,  but  there  U 
nothing  in  the  written  contract  as  to  the 
agreement  so  alleged  to  have  been  verbally 
made  between  the  partiea  As  plaintiff  In 
error  and  Frederick  Sulser  put  their  contract 
In  writing,  the  writing  must  control  Parol 
evidence  was  Inadmissible  to  change  its 
terms  in  the  manner  stated.  The  testimony 
as  to  the  alleged  oral  contract  was  admitted 
subject  to  objection,  and  It  is  evident  that 
tbe  chancellor  below  properly  regarded  it  as 
Incompetent  and  refused  to  consider  it  In 
making  his  decree. 

Tbe  plat  of  Frederick  Snlxer'a  addition, upon 
which  are  noted  lota  8  and  9,  parts  «f  which 
plaintiff  in  error  purchased,  was  Introduced 
In  evidence  by  plaintiff  in  error  upon  the 
hearing  below,  and  its  introduction  was  not 
objected  to  by  the  defendants  la  error.  The 
plat  of  the  addition,  therefore,  mnst  be  re- 
garded as  a  valid  map  or  plat  of  the  prop- 
erty in  question,  as  it  Is  so  treated  by  both 
parties.  This  plat  shows  upon  its  face  lots 
8,  9,  10,  and  11,  each  being  45  feet  wide,  at 
having  been  laid  off  by  Frederick '  Sulzer, 
t^e  maker  of  the  plat,  and  the  owner  of  the 
property  sold  to  plaintiff  In  error.  In  the 
written  contract  of  December,  1891,  signed 
by  Frederick  Sulzer  and  the  plaintiff  In  er- 
ror, and  also  in  the  deed  of  April  8,  1899, 
signed  by  tbe  defendants  In  error  and  ac- 
cepted by  plaintiff  In  error,  the  property  con- 
veyed is  described  as  being  certain  designat- 
ed parts  of  lota  8  and  9  in  said  Snizer's  addi- 
tion, as  descrit>ed  In  tbe  statement  preceding 
this  opinion.  "Where  a  deed  refers  to  a  plat 
or  Bubdlvlaion,  the  particulars  shown  upon 
uwHi  plat  or  subdivision  are  as  much  a  part, 
of  the  deed  as  though  they  were  recited  In 
It"  Henderson  v.  Hatterman,  146  III.  553, 
34  N.  B.  1041;  Smith  v.  Young,  160  111.  163, 
43  N.  E.  486;  LonlsvlIIe  ftNashvlUe  Railroad 
Oo.  T.  Koelle,  104  111.  455;  Simpson  v.  Mlk- 
kelsen,  196  III.  575,  63  N.  E.  1036;  Thompson 
T.  Maloney,  199  III.  276,  65  N.  B.  236,  93  Am. 
8t  Rep.  133.  It  thus  appears  that  the  con- 
tract signed  by  plaintiff  In  error,  and  the 
deed  made  to  ber  and -accepted  by  her,  refer 
to  lot  9  as  the  same  Is  Indicated  upon  the 
plat  to  Snizer's  addition.  Upon  that  plat  lot 
0  Is  a  lot  45  feet  wide,  and  contains  not  only 
the  east  14.8  feet  conveyed  to  plaintiff  in 
error,  but  also  the  west  30.2  feet.  Therefore 
plaintiff  in  error  is  estopped  from  claiming 
that  the  west  30.2  feet  of  lot  9  is  part  of  a 
street  agreed  to  be  dedicated,  when,  by  the 


description  in  her  deed,  she  rccogniaes  it  a* 
a  part  of  lot  9,  as  designated  upon  the  plat 
of  Sulzer's  Addition,  to  wit,  a  lot  46  feet 
wide,  not  abutting  upon  a  atieet,  and  not 
connected  in  any  way  with  a  street 

Ck>unsel  for  plaintiff  In  error  refer  to  many 
cases  which  hold  that  a  dedication  may  be 
evidenced  by  acts  and  declarations,  as  well 
as  by  grant  or  other  written  instrument,  and 
they  also  refer  to  several  cases  which  state 
that  a  map  is  not  essential  to  the  validity  of 
the  dedication.  Relying  upon  these  cases, 
plaintltt  In  error  insists  that  when  Freder- 
ick Sulzer  took  the  plat  of  Sulzer's  Addition 
and  Indicated  thereon  with  his  finger  the 
parts  of  lots  9  and  10  which  he  would  dedi- 
cate as  a  street  and  when  he  stepped  off 
upon  the  ground  the  spaee  62  feet  wide  to 
be  dedicated  as  a  street,  snch  acts  on  bis 
part  amounted  to  a  dedication.  The  cases 
referred  to,  however,  do  not  sustain  the  con- 
tention of  the  plaintiff  in  error.  In  most  of 
the  cases  it  was  shown  that  sales  were  made 
according  to  some  platy  which,  though  not 
valid  as  a  statutory  plat,  yet  was  of  such  a 
character  as  to  make  the  act  of  selling  lots 
designated  upon  the  same  and  abutting  upon 
streets  amount  to  a  common-law '  dedication 
of  such  lots.  Bven  in  cases  where  no  map 
was  shown  to  have  been  made,  it  will  ap- 
pear from  an  examination  that  a  survey  of 
tbe  ground  had  been  mnde,  and '  that  lota 
were  sold  In  reference  to  such  survey. 

In  Godfrey  v.  City  of  Alton,  12  111.  29,  52 
Am.  Dec.  476,  it  appeared  that  a  survey  had 
been  made  and  ground  bad  been  laid  off  for 
public  use  as  a  street  or  lauding,  and  that 
sales  had  been  made  in  reference  thereto,  and. 
In  view  of  these  drcumstauces,  it  was  there 
held  that  there  was  a  dedication  of  snch 
ground  to  the  public.  So,  In  Zearlng  v.  Ra- 
ber,  74  111.  409,  It  appeared  that  the  owner  of 
lots  bad  the  same  platted  showing  a  street, 
and  sold  a  part  of  the  same  with  reference 
to  such  street  In  Alden  Coal  C(i.  v.  ChalUs, 
200  111.  222,  65  N.  B.  665,  while  it  appeared 
that  no  plat  had  been  made,  yet  the  proof 
showed  that  a  town  site  had  been  staked  out, 
and  people  had  been  Invited  to  locate  there- 
on, and  houses  had  been  built  and  streets  im- 
proved, and  residences  and  business  sites  had 
been  leased;  and,  under  such  circumstances, 
it  was  held  that  the  owner  of  the  ground  was 
estopped  from  denying  the  dedication  of  the 
streets  to  the  public,  and  that  the  making  of 
a  map  of  the  town  site  was  not  necessary  to 
the  validity  of  the  dedication.  But  In  the 
case  at  bar  no  map  or  plat  was  made  showing 
a  street  at  the  point  where  the  land  Is  said 
to  have  been  dedicated,  nor  was  any  survey 
made  of  tbe  ground  for  the  purpose  of  laying 
out  a  street.  On  the  contrary,  the  oral  tes- 
timony introduced  contradicts  the  showing 
upon  the  face  of  the  map.  The  map  of  Sul- 
zer's Addition,  upon  its  face,  shows  that  lots 
8,  9,  10  and  11  were  Inside  lots  and  did  not 
abut  upon  any  street  The  parol  testimony 
introduced  by  plaintiff  in  error  had  a  tenden- 
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«j  to  oontndlct  the  showlnK  of  tbe  very  map 
which  plaintiff  In  error  herself  Intirodnced  In 
evidence,  and  was  Umefore  Incompetent 

In  addition  to  what  haa  been  said,  the  main 
witnesses  by  whom  It  waa  sought  to  proye  the 
verbal  agreement  In  question  were  plaintiff 
in  error,  the  complainant  In  tbe  snlt,  and  her 
Blster-ln-Iaw,  Mrs.  Scbumaker.  Plaintiff  In 
error  filed  a  bill  against  the  defendants  In 
error  as  heira  at  law  of  Frederick  Sulser,  de- 
ceased. She  was  therefore  an  Incompetent 
witness  under  section  2  of  chapter  Bl  of  the 
Revised  Statutes  (Hurd's  Bev.  St  1903)  in 
regard  to  evidence,  which  provides  that  no 
party  to  any  civil  action,  suit  or  proceeding 
shall  be  allowed  to  testify  therein  of  his  own 
motion,  or  in  his  own  behalf,  when  any  ad- 
verse party  sues  at  defends  as  heir,  legatee^ 
or  devisee  of  any  deceased  person,  etc.  2 
Starr  ft  C  Ann.  St  1896  (2d  Ed.)  p.  1824. 

Mrs.  Schumaker  was  also  an  Incompetent 
witness,  because  she  was  in'terested  in  having 
the  street  opened  or  dedicated,  as  the  strip  82 
feet  wide  lay  Jnst  east  of  the  80  feet  pur- 
chased by  her,  and,  if  the  same  was  dedicated 
as  a  street,  It  would  inure  to  her  benefit,  as  It 
would  make  her  lot  a  comer  lot  Said  sec- 
tion 2  of  tbe  act  in  regard  to  evidence  pro- 
vides that  no  "person  directly  interested  In 
the  event"  of  any  dvil  action,  suit  or  pro- 
ceeding shall  be  allowed  to  testis  when  the 
adverse  party  defends  as  heir.  Mrs.  Schu- 
maker being  Incompetent  as  a  witness  be- 
cause of  her  Interest,  her  husband,  Joseph  W. 
Schumaker,  was  incompetent  Treleaven  t. 
Dixon,  119  III.  548,  9  N.  B2.  189:  Way  v.  Har- 
rlman.  126  IIL  1S2,  18  N.  E.  206;  Stodder  v. 
Bottmaa,  168  la  486,  41  N.  B.  1082;  Craig 
V.  Miller,  133  111.  800,  24  N.  B.  431;  Crane  t. 
Crane,  81  IIL  16S:  Warrl<^  v.  Hull,  102  IIL 
280;  Best  v.  Davis,  44  lU.  App.  624.  The 
plaintiff  In  error,  and  Mrs.  Schumaker  and 
her  husband,  are  the  only  witnesses  who  tes- 
tified to  the  verbal  arrangement  said  to  haVe 
been  made  with  Frederick  Sulzer  in  his  life- 
time, and,  their  testimony  being  incompetent 
there  was  no  competent  evidence  establishing 
the  verbal  agreem«it  alleged  to  have  been 
made. 

It  also  appears  from  the  evidence  that,  at 
the  time  when  tbe  verbal  agreement  in  ques- 
tion Is  alleged  to  have  been  made,  Frederick 
Sulzer  did  not  own  the  land  lying  north  of  the 
lots  8  and  9  here  la  controversy,  and  south  of 
CuIIom  avenue.  A  verbal  agreement  by  him  to 
extend  a  street  through  land  which  did  not 
belong  to  him,  and  dedicate  the  same  to  the 
dty,  could  not  have  been  valid.  Tbe  proof 
shows  that  the  land  lying  north  of  loto  8  and 
9  was  not  conveyed  to  the  defendants  in  error 
until  long  after  tbe  death  of  Frederick  Sulzer. 

It  is  also  contended  by  plaintiff  in  error 
that  a  certain  Indorsement  upon  a  dnplicato 
copy  of  the  original  agreement  of  December 
7,  1801,  was  improperly  admitted.  This  In- 
dorsement bears  date  April  19, 1890,  and  is  as 
follows:  "This  contract  performed  by  deliv- 
ery of  deed  dated  April  8,  1899,  and  mistake 


In  description  berda  eorrected  by  deed. — 
Julia  Schneider,  by  Henry  P.  Krans,  her 
agent"  It  la  not  necessary  to  discuss  the 
question  whether  this  Indorsement  was  prt^ 
erly  or  Improperly  admitted,  for  the  reason 
that  tlie  plaintiff  in  error  could  have  suffered 
no  injury  from  ite  admission.  This  la  so  for 
the  reason  that  the  deed  of  April  8,  1899,  re- 
cites upon  ite  face  that  it  was  executed  in 
pursuance  of  the  contract  of  December  7, 
1891.  The  statute  of  frauds  was  pleaded. 
The  Stetute  of  frauds  was  properly  pleaded 
by  tbe  defendante  in  error  in  their  answer  to 
the  bill,  and,  in  view  of  what  has  already 
been  said,  we  think  that  tbe  stetute  was  ap- 
plicable to  the  present  case. 

For  tbe  reasons  above  steted,  we  are  et  Ote 
opinion  that  the  decree  of  the  circuit  court  In 
dismissing  the  bill  was  correct  Accordingly, 
the  decree  of  the  circuit  court  Is  affirmed. 

Decree  affirmed. 

OunLisiL) 

OHIOAGO  ft  A.  B.  CX>.  t.  VIPONIX 

(Supreme  Court  of  lUinois.    Oct  24,  1904.) 

■AILXOADS  — CBOSSIHOS  — IRJinin  —  RKOU- 
omOB  —  BVinKllOK  —  ADinssIBIUTT  —  XH- 

BTBUonoKS— AaoTnanT  or  oodrski.. 

1.  Where,  te  an  action  for  the  death  of  a 
fireman  In  a  collision  at  a  crossing  of  another 
railroad  by  the  negligence  of  employes  in  charge 
of  a  train  on  the  latter  road,  the  declaratioB 
alleged  that  there  was  in  use  by  the  companies 
a  semaphore  to  indicate  whether  It  was  safe  to 
pass  over  the  crossing,  bat  there  was  no  charge 
of  negligence  In  the  management  of  the  sema- 
phore, or  that  the  injury  resulted  from  any  neg- 
ligence of  the  person  In  charge  of  it  the  ques- 
tloD  whose  servant  such  person  was,  was  im- 
material. 

2.  In  an  action  for  the  death  of  a  fireman 
in  a  oollislon  at  a  crossing  of  another  railroad, 
due  to  the  negligence  of  those  in  charge  of  a 
train  on  the  latter  road,  the  declaration  alleged 
that  while  decedmt  was  using  due  care  on  liia 
part  defendant  negligently  drove  iti  train  over 
the  crossing  when  the  signal  indicated  that  it 
was  dangerous  to  cross.  A  semaphore  was  in 
use,  and  at  the  time  of  the  acddent  a  white 
light  a  signal  of  safety,  was  shown  on  the 
track  on  which  decedent  was  ojwrating  an  en- 
gine. There  was  evidence  that  a  red  light  a 
signal  of  danger,  was  displayed  on  the  track  of 
defendant  but  the  employte  of  defendant.  In 
charge  of  the  train  which  collided  with  decedent 
at  the  crossing,  testified  that  the  white  light 
was  shown  on  defendant's  trade.  Held,  that  the 
question  whether  a  red  light  was  shown  on  de- 
fendant's track  was  for  the  Jury. 

8.  In  an  action  for  the  death  of  a  fireman 
in  a  collision  at  a  crossing  of  another  road,  the 
negligence  of  the  engineer  in  charge  of  the  loco- 
motive on  which  the  fireman  was  employed  bi 
relying  on  the  semaphore  lights  which  showed  • 
signal  of  safety  on  the  track  over  which  he  was 
moving,  without  watching  for  a  train  on  de- 
fendant's track,  did  not  affect  the  right  to  re- 
cover. 

4.  Where  a  witness  testified  that  he  had  been 
over  a  railroad  crossing  many  times  prior  to  a 
collision  at  the  crossing,  his  statement  that  the 
semaphore  was  in  good  working  order  was  not 
objectionable  as  the  conclusion  of  the  witness. 

o.  The  tracks  of  two  railroad  companies  were 
parallel.  They  were  crossed  by  a  track  at 
about  right  angles.  Two  semaphores,  working 
in  unison  by  the  same  lever  and  wire,  were 
need  at  the  crossings.    It  was  shown  that ' 
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a  red  light  was  shown  on  one  of  the  parallel 
tracks  it  was  also  displayed  on  the  other.  Held 
that,  on  the  issue  whether  a  red  light  was 
shown  on  one  of  the  tracks,  evidence  that  it 
was  shown  on  the  adjacent  track  was  admissible. 

6.  In  an  action  for  the  death  of  a  fireman 
in  a  collision  at  a  crossing  of  the  track  of 
another  road,  an  ordinance  limiting  the  speed  of 
trains  is  inadmissible  for  the  purpose  of  show- 
ing that  the  train  on  which  decedent  was  em- 
ployed was  run  at  a  negligent  rate  of  speed, 
barring  a  recovery,  the  decedent  not  controlling 
the  train  nor  being  affected  by  the  negligence 
of  the  engineer. 

7.  Where  an  engine  was  started  645  feet  from 
a  crossing  of  another  railroad,  so  that  a  jury 
coold  not  have  found  that  it  did  not  stop  within 
800  feet,  as  required  by  the  statute,  an  instruc- 
tion, in  an  action  for  the  death  of  a  fireman 
on  the  engine  in  a  collision  at  the  crossing  with 
a  ti-ain  on  the  other  road,  which  stated  that  if 
there  was  a  failure  to  stop  the  engine  within 
tiOO  feet  of  the  crossing  there  could  be  no  re- 
coven,  was  properly  refused. 

&  ui  an  action  for  negligent  killing  of  a  per- 
son, the  counsel  for  plaintiff  stated  that  the 
income  from  $5,000,  especially  when  something 
was  deducted  for  the  expenses  of  litigation, 
would  not  be  a  fair  substitute,  when  the  state- 
ment was  objected  to.  Plaintiff's  counsel  ex- 
pressed a  willingness  to  have  it  struck  out  if 
improper,  and  the  court  said  it  was  proper  to 
discuss  the  question  of  damages.  The  sentence 
was  not  completed.  HM  that,  though  expenses 
of  litigation  could  not  be  taken  into  considera- 
tion in  awarding  damages,  the  incomplete  state- 
ment was  not  reversible  error. 

Appeal  from  Appellate  Court,  Second  Dl«- 
trict 

Action  by  Nicholas  Vlpond,  administrator 
of  Henry  Dlrkes,  deceased,  against  the  Chi- 
cago ft  Alton  Railroad  Company.  From  a 
Judgment  of  the  Appellate  Court  (112  III.  App. 
5S8^  affirming  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

GL  W.  Brown  and  A  H.  Shay,  for  appellant 
H.  B.  Dlcus  and  McDougall  &  Chapman,  for 
aiq;)ellee. 

CASTWBIOHT,  J.  The  tracks  of  the  Chi- 
cago ft  Alton  Railroad  Company  and  of  the 
Indiana,  Illinois  ft  Iowa  Railroad  Company, 
called  the  "Three  I,"  mn  parallel  with  each 
other  In  the  dty  of  Streator,  and  about  75 
feet  apart  Said  tracks  are  crossed  by  the 
double  tracks  of  the  Atchison,  Topeka  ft  San- 
ta V6  Railroad  Company  nearly  at  right  an- 
gles. There  Is  a  semaphore  at  the  crossing 
of  tbe  Chicago  ft  Alton,  and  another  at  the 
croaaing  of  the  Three  I,  by  which  the  use  of 
tbe  crossings  Is  regulated.  At  nlgbt  there  are 
two  lamps  In  each  semaphore,  and  both  aema- 
phores  are  operated  by  the  same  lever  by 
means  of  a  wire  nmning  near  the  ground. 
Wben  the  semaphores  are  In  one  position,  the 
lampa  show  white  lights  on  the  tracks  of  the 
Santa  V6  and  red  lights  on  the  tracks  of  the 
Chicago  &  Alton  and  Three  I.  Wben  placed 
in  tbe  other  position  by  means  of  tbe  lever, 
tbey  abow  red  lights  on  tbe  Santa  F6  and 
wUte  lights  on  the  other  roads.  A  red  light 
is  a  signal  of  danger,  and  shows  tliat  tbe 
croasing  cannot  be  used  by  the  road  on  wliidi 
it  is  displayed,  and,  when  shown,  it  is  the 
duty  of  tbe  engineer  to  stop  before  reaching 


the  crossing.  A  white  light  is  •  signal  of 
safety,  showing  that  trains  approaching  on 
tbe  road  where  It  is  displayed  have  tbe  right 
of  way.  Wben  the  safety  signal  is  displayed 
on  the  Santa  F6,' danger  signals  are  neces- 
sarily shown  on  the  other  roads.  These  sig- 
nals bad  regulated  the  use  of  the  crossings 
for  eight  or  nine  years  before  December  -27, 
1899,  and  at  night  bad  stood  with  the  white 
light  for  the  Santa  F6,  unless  the  crossing 
was  called  for  by  an  engineer  on  one  of  tbe 
other  roads,  when  the  position  was  changed, 
showing  the  red  light  on  the  Santa  F6,  and 
after  the  train  had  passed  the  lights  were  re- 
stored to  their  former  position.  On  tbe  morn- 
ing of  that  day,  at  about  1:40  a.  m.,  a  switch 
engine  on  tbe  Santa  F£,  backing  and  hauling 
freight  cars,  and  a  passenger  train  of  appel- 
lant, came  in  collision  on  the  crossing,  and 
Henry  Dlrkes,  fireman  on  tbe  Santa  F6  en- 
gine, received  injuries  from  which  he  died. 
The  passenger  train  was  a  regular  one,  and 
was  on  time.  Appellee  was  appointed  admin- 
istrator of  the  estate  of  Henry  Dlrkes,  and 
brought  this  suit  In  the  circuit  court  of  La 
Salle  county  to  recover  damages  for  his 
death.  There  were  three  counts  in  the  decla- 
ration, tbe  second  and  third  of  which  were 
withdrawn  on  the  trial,  and  the  first  alleged 
tbe  use  of  tbe  semaphore  at  the  crossing  to 
indicate  to  those  in  charge  of  locomotives 
and  trains  safety  or  danger  In  passing  the 
crossing;  that  tbe  white  light  indicated  safe- 
ty, and  the  red  danger;  that  the  semaphore 
showed  a  white  light  on  the  Santa  F6  and  a 
red  light  on  tbe  Alton;  and  that  the  train  on 
the  Alton  was  carelessly  and  Improperly  driv- 
en over  the  crossing  without  stopping,  caus- 
ing the  collision  and  injuries  from  which 
Dlrkes  died.  Upon  the  trial  there  was  a  ver- 
dict for  ^,000,  on  which  Judgment  was  enter- 
ed, and  the  Judgment  was  affirmed  by  tbe 
Appellate  Court  for  the  Second  District 

At  the  close  of  the  evidence  the  defendant 
moved  the  court  to  direct  a  verdict  of  not 
guilty,  and  the  court  denied  the  motion.  It  is 
insisted  that  there  was  manifest  error  In  this 
ruling  for  several  reasons.  The  declaration 
alleged  that  the  semaphore  was  under  the 
care  and  operated  by  servants  of  the  rail- 
roads, while  the  evidence  showed  that  It  was 
in  the  charge  of  an  employe  of  one  of  them — 
the  Santa  Ffi  Company.  It  was  a  material 
averment  that  there  had  been  erected  and 
was  In  use  by  tbe  companies  a  semaphore  to 
Indicate  whether  it  was  safe  to  pass  over  the 
crossing,  and  this  averment  was  proved;  but 
there  was  no  charge  of  negligence  In  tbe 
management  of  the  semaphore,  or  that  the 
Injury  resulted  from  any  fault  or  neglect  of 
tbe  person  In  charge  of  it  so  that  the  ques- 
tion whether  such  person  was  the  servant  of 
one  or  both  was  wholly  immaterial.  Tbe 
averment  being  immaterial,  it  was  not  neces- 
sary to  prove  it 

The  declaration  also  averred  that  while 
Dlrkes  was  using  due  care  on  his  part  the 
servants  of  tbe  defendant  carelessly  and  Im 
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properly  drove  and  ran  its  train  otw  the 
crossing  when  the  red  light  indicated  that  it 
was  dangerous  to  cross.  It  la  Insisted  that 
the  record  Is  barren  of  any  evidence  to  sup- 
port the  declaration  that  the  red  light  was 
shown  on  the  Alton  track.  The  semaphore 
bad  been  In  use  for  many  years,  controlling 
the-movement  of  trains  over  the  crossing,  and 
Its  construction  was  such  that  whenever  a 
white  light  was  displayed  on  the  Santa  F6  a 
red  light  was  necessarily  shown  on  the  Alton, 
and  a  number  of  witnesses  testified  that  such 
was  the  fact  in  Its  operation.  There  was 
considerable  testimony,  wholly  uncontradict- 
ed, that  the  white  light  was  shown  on  the 
Santa  F6  before  and  at  the  time  of  the  colli- 
sion. Furthermore,  the  semaphores  at  the 
Alton  crossing  and  the  Three  I  crossing  were 
operated  by  the  same  lever,  and  showed  the 
lights  at  the  two  crossings  in  the  same  way 
at  the  same  time.  It  was  proved  that  at  the 
time  of  the  collision  a  red  light  was  shown  on 
the  Three  I  by  the  semaphore  at  that  cros»- 
ing.  The  only  ground  for  saying  that  there 
was  no  evidence  that  there  was  a  red  light 
diq>Iayed  on  the  Alton  is  the  fact  that  the 
engineer,  fireman,  conductor,  and  brakeman 
on  the  Alton  train  testified  that  while  at  the 
depot,  and  before  starting  toward  the  eroasr- 
ing,  the  light  at  the  semaphore  Was  white, 
and  the  engineer  and  fireman  testified  that  it 
continued  white  up  to  the  collision.  It  can- 
not be  said  as  a  matter  of  law  that,  because 
these  witnesses  so  testified,  the  evidence  for 
the  plalntiS  did  not  tend  to  prove  the  con- 
trary. Indeed,  It  is  quite  clear  that  unless 
something  had  recently  happened  to  the  sem- 
aphore a  red  light  was  shown  on  the  Alton 
track.  There  was  no  evidence  tending  to 
show  that  the  condition  of  the  semaphore 
had  changed,  or  that  it  was  not  in  working 
order,  as  it  had  been  up  to  that  time.  On  the 
contrary,  there  was  evidence  that  it  was  In 
its  usual  working  order.  The  question 
whether  a  red  light  was  shown  on  the  Alton 
track  was  one  of  fact,  which  was  properly 
submitted,  in  the  first  instance,  to  the  Jury. 

It  Is  also  urged  that  Dirkes,  being  a  fire- 
man on  the  Santa  F€  engine,  was  guilty  of 
negligence  in  not  being  on  the  lookout  for  the 
Alton  train;  that  the  «igineer  was  negligent 
in  relying  entirely  on  the  semaphore  light, 
and  not  also  watching  for  a  train  on  the  Al- 
ton; and  that  if  the  engineer  was  negligent 
the  plaintiff  could  not  recover.  The  evidence 
does  not  show  exactly  what  Dirkes  did  in  the 
way  of  watching  for  a  train  on  the  Alton 
track,  but  the  view  was  obstructed  to  tMme 
extent,  although  to  what  extent  was  a  con- 
troverted question  on  the  trial.  The  evidence 
would  not  warrant  the  court  in  saying,  as  a 
matter  of  law,  that  Dirkes  was  guilty  of  neg- 
ligence. The  testimony  of  the  engineer  shows 
that  his  reliance  was  on  the  semaphore  lights 
which  regulated  the  use  of  the  crossings;  but. 
If  he  ought  to  have  been  watching  the  Alton 
track  as  well  as  the  semaphore  lights,  Dirkes 
was  not  reqponsibte  In  any  way  for  his  negli- 


gence, and  the  right  to  recover  would  not  be 
affected  by  It  There  was  no  error  In  refus- 
ing to  direct  a  verdict 

It  is  next  argued  that  the  court  erred  In 
permitting  witnesses  for  the  plaintiff,  who 
said  they  had  been  over  the  crossing  fre- 
quently that  night,  to  testify  that  the  sema- 
phore was  in  good  working  order  and  working 
all  right  The  semaphore  at  the  Alton  cross- 
ing was  torn  down  in  the  collision,  and  its 
condition  could  not  be  proved  except  as  it 
was  found  after  the  accident  when  the  nine- 
inch  red  glass  in  the  arm  was  unbroken.  The 
objection  Is  that  the  witnesses  stated  conclu- 
sions, and  not  facts;  that  they  ought  to  have 
explained  the  mechanism  of  the  semaphores, 
the  condition  of  the  mechanical  contrivances, 
•and  what  they  did  in  the  way  of  observing  or 
examining  them  that  night  We  do  not  re- 
gard the  testimony  as  mere  conclusions,  but 
rather  as  statements  of  fact  that  the  sema- 
phores were  in  their  usual  condition  and 
working,  as  usnaL  What  the  witnesses  knew 
about  the  subject  was  made  plain  on  the 
cross-examination. 

The  court  admitted  evidence  that  a  red 
light  was  shown  on  the  Three  I  track  at  the 
time  of  the  accident  and  it  is  insisted  that 
this  was  error.  It  was  proved  that  the  two 
semaphores  worked  in  unison  by  the  same 
lever  and  wire,  and  when  a  red  light  was 
shown  on  the  Three  I  a  red  light  was  dis- 
played on  the  Alton  at  the  same  time.  The 
fact  that  a  red  light  was  shown  on  the  Three 
I,  therefore,  tended  to  prove  that  the  sema- 
phore was  in  such  position  that  the  red  light 
was  also  shown  on  the  Alton.  Unless  the 
semaphore  at  the  Alton  crossing  had  become 
out  of  order — of  which  there  was  no  pre- 
sumption— ^the  red  lights  were  necessarily 
shown  on  the  two  roads  at  the  same  time. 

The  court  refused  to  admit  in  evidence  an 
ordinance  of  the  city  of  Streator  limiting  the 
speed  of  an  engine  or  car,  other  than  a  pas- 
senger train,  to  six  miles  per  hour.  The 
Santa  F6  engineer  testified  that  he  was  run- 
ning seven  or  eight  miles  an  hour  at  the  tlm4 
of  the  collision,  and  It  is  insisted  that  the 
rate  of  speed  was  negligence  which  would  bar 
a  recovery,  and  therefore  the  court  erred  in 
not  admitting  the  ordinance.  Dirkes,  the 
fireman,  was  not  In  charge  of  the  engine  nor 
controlling  its  speed,  and  if  there  was  negli- 
gence in  that  respect  it  was  that  of  the  en- 
gineer. If  such  negligence  caused  or  contrib-^ 
uted  to  the  accident  it  would  not  excuse  the 
Alton  for  an  Injury  to  one  who  was  without 
fault  or  negligence.  Counsel  refer  to  the  case 
of  City  of  Jollet  v.  Seward,  86  111.  402,  29  Am. 
Rep.  35,  as  sustaining  the  claim  that  one  who 
has  put  himself  In  the  care  of  another  is  re- 
sponsible for  the  negligence  of  such  other 
person,  and  cannot  recover  for  an  injury  to 
which  the  negligence  of  that  person  has  con- 
tributed. In  tills  case  Dirkes  had  not  put 
himself  imder  the  care  of  the  engineer  to  be 
carried  over  the  crossing,  and,  if  he  had,  h 
diflereat  rule  was  laid  down  In  the  later  cas- 
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es  of  Wabash.  8t  Lonls  &  Pacific  Railway 
Co.  ▼.  Shacklet  105  IlL  864,  44  Am.  Rep.  701, 
Onuwlidated  Ice  Machine  Ca  ▼.  Kelfer,  134 
111.  481,  25  N.  E.  790,  10  L.  R.  A.  096,  23  Am. 
St  Rep.  688,  and  Chicago  City  Railway  Co. 
T.  WUcoz.  138  IIL  370,  27  N.  B.  880,  21  L.  B. 
A.  TOL 

Next,  tt'lB  arced  that  the  court  erred  in 
gtrlng  and  refoelng  instructions,  and  It  Is 
•aid  that  the  Instractlon  given  at  the  Instance 
of  the  plaintiff  assumed  the  fact  that  Dirkea 
was  exercising  ordinary  care  for  his  own 
safety.  The  instmctlon  did  not  assume  the 
ezlstmce  of  such  fact 

The  court  refused  Instructions,  based  on 
the  statute  requiring  an  engine  to  come  to  a 
foil  stop  within  800  feet  of  the  crossing  of 
another  railway,  which  stated  that  if  there 
was  a  failure  to  stop  the  Santa  F6  engine 
within  that  distance  plaintiff  could  not  re- 
coTer.  The  evidence  was  undisputed  that  the 
Santa  F6  engine  was  started  645  feet  from 
the  crossing,  so  that  the  Jury  could  not  hare 
found  that  It  did  not  stop  within  800  feet, 
and  It  was  not  error  to  refuse  those  Instruc- 
tiona. 

Instruction  No.  19  tendered  by  the  defend- 
ant stated  that  negligence  of  the  engineer  on 
the  switch  engine  would  be  attributable  to 
Dlrkes  as  his  negligence.  We  have  already 
alluded  to  that  question,  but  the  court  gave 
the  second  and  third  instructions  asked  by 
the  defendant  stating  a  rule  exactly  as  at- 
tended for  by  counsel,  and  prohibiting  a  re- 
covery If  the  engineer  was  guilty  of  negli- 
gence contributing  to  bring  about  the  colU- 
Blon.  Certainly  the  defendant  bad  no  ground 
«f  complaint  on  that  question. 

In  the  argument  to  the  Jury  counsel  for 
plaintiff  commenced  a  statement  that  the  In- 
come from  $5,000,  especially  when  something 
was  deducted  for  the  expenses  of  litigation, 
would  not  be  a  fair  substitute,  when  the 
statement  was  objected  to  by  counsel  for  de- 
fendant The  counsel  making  the  argument 
expressed  a  willingness  to  have  It  struck  out 
If  not  proper,  and  the  court  said  he  thought 
it  proper  to  discuss  the  question. of  damages. 
The  sentence  was  never  completed,  and,  while 
the  expenses  of  litigation  could  not  be  taken 
Into  consideration  In  awarding  damages, 
there  was  no  further  argument  on  that  basis, 
and  we  do  not  think  the  Judgment  should  be 
reversed  on  account  of  what  was  said  In  the 
Incomplete  statement  The  Judgment  of  the 
Appellate  Court  is  affirmed. 

Judgment  affirmed. 

(ZU  IIL  o.> 

CHICAGO  UNION  TRACTION  00.  T.  Mllr 

LER. 

(SapreoM  Court  of  Illinois.     Oct  24,  1904.) 

caKBiKBs— mjnaicB  to  passkicoibs— DAMAon 

—WITNESSES— CBOS8-EXA.MINATION—CI7B- 

ISO  xBBon— insTBUcnoNS. 
1.  Where,  in  an  action  for  injuries,  eadi  of 
ttree  instmctions  given  at  defendant's  request 
advised  the  jury  that  jplaiatiff  oonld  only  recovsr 


Bodh  damagss  as  wure  the  result  of  the  aeddent 
complaineo  of,  a  former  instruction  on  the  ques- 
tion of  damafes  was  not  prejudicially  erroneous 
for  failure  to  confine  the  jury  to  such  damans. 

2.  Where  the  evidence  on  the  issue  of  oam- 
aces  in  an  action  for  injuries  was  very  con- 
flicting, and  it  was  doubtful  whether  plamtifTs 
present  physical  conditi<>n,  which  was  emphasis- 
ed in  the  presence  of  the  jury  by  aa  ocular 
demonstratioa,  was  the  result  of  the  accident 
complained  of,  an  instruction  permitting  the 
jury,  in  estimating  plalntifTs  damages,  to  take 
into  consideration  plaintiff's  present  physical 
Condition,  aa  shown  by  the  evidence,  was  error. 

3.  Wtiere  the  extent  of  plaintiff's  injuries,  as 
claimed  b;  her,  was  strennooaly  denied,  plain- 
tifTs  denial,  on  cross-examination,  that  she  help- 
ed take  care  of  her  mistress,  who  was  the  keeper 
of  a  boarding  house,  during  an  illness,  did  not 
bo  cover  a  subsequent  interrpgatory  as  to  wheth- 
er she  did  not  carry  her  mistress  meals  to  her 
from  the  basement  as  to  preclude  defendant 
from  being  entitled  to  an  answer  thereto. 

4.  Error  of  the  court  in  sustaining  an  objec- 
tion to  such  question  was  not  cured  by  buI>m- 

Suent  testimony  given  by  a  witness  who  was  in 
efendant's  employ  that  plaintiff  did  perform 
the  service  inqaired  about  for  her  mistress  unr 
der  the  circumstances  specified. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Lodavlne  Miller  against  the  Chi- 
cago Union  Traction  Company.  From  a 
Judgment  in  favor  of  plaintiff,  affirmed  after 
remittitur  by  the  Appellate  Court,  defendant 
appeals.    Revetaed. 

John  A.  Rose  (W.  W.  Qurley,  of  counsel), 
for  appellant  J.  Mnrlon  Miller,  Wm.  El- 
more Foster,  and  John  O.  Stetson,  for  ap- 
pellee. 

SCOTT,  J.  Appellee  recovered  a  judgment 
on  January  31,  1903,  in  the  circuit  court  of 
Cook  county  for  $12,500  against  appellant  In 
a  suit  of  trespass  on  the  case,  brought  to  re- 
cover damages  resulting  from  a  personal  in- 
jury received  while  a  passenger  on  the  street 
railway  of  appellant  In  the  city  of  Chicago. 
On  appeal  the  Appellate  Court  for  the  First 
District  required  the  appellee  to  enter  a  re- 
mittitur of  $4,500,  and  upon  her  compliance 
with  that  requirement  affirmed  the  Judgment 
for  $8,000,  and  the  case  Comes  here  by  far- 
ther appeal. 

The  errors  assigned  question  the  action  of 
the  court  In  giving  the  first  instruction  asked 
by  appellee  and  in  refusing  to  allow  appellee 
to  answer  a  question  propounded  to  her  on 
cross-examination.  The  principal  question 
in  the  case  Is  as  to  the  character  and  extent 
of  the  injuries  received  by  appellee  Appel- 
lant sought  to  show  that  her  health  was  not 
good  prior  to  the  accident  that  the  Injury 
received  by  her  was  much  lees  serious  than 
claimed  by  her,  and  that  she  bad  entirely  re- 
covered from  the  effects  thereof.  On  the 
evening  of  July  16,  1901,  appellee  was  riding 
In  an  open  car  on  the  street  railway  of  ap- 
pellant While  traveling  at  a  very  high  rate 
of  speed,  the  car  was  stopped  suddenly,  and 
she  was  dashed  violently  forward,  and  con- 
tends that  she  received  an  injury  to  her 
spine  and  spinal  cord,  from  which  she  has 
never  recovered.    Bt»  was  taken  from  the 
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car  to  a  nearby  drag  store,  from  tbere  to  the 
office  of  Dr.  Glemeng  Venn,  and  from  his  of- 
fice, on  the  same  ereuiug,  she  was  taken 
home  In  a  carriage.  At  the  time  of  the  in- 
Jury  she  was  32  years  of  age,  and  was  em- 
ployed as  a  stenographer  In  Kinsley's  res- 
taurant. In  Chicago,  and  received  $11  per 
week  and  her  meals  for  her  services.  Sh« 
testified  that  prlop  to  this  time  her  health 
had  always  been  good,  except  that  on  one  oc- 
casion, several  years  before,  she  was  in  a 
hospital  for  a  short  time  taking  treatment 
for  what  she  described  as  "a  run-down  condi- 
tion" :  that  at  the  time  she  was  in  the  hospi- 
tal she  was  residing  In  a  building  known  as 
the  "Potomac  Apartment  Building,"  with  her 
husband,  Charles  S.  Kueter;  that  later  she 
obtained  a  divorce  from  him,  and  resumed 
her  maiden  name;  that  after  the  accident 
she  suffered  great  pain  in  the  abdomen,  in 
the  spine,  and  In  the  small  of  the  back;  that 
she  was  confined  to  her  bed  for  about  three 
weeks,  and  then  left  the  city,  and  went  to 
Neoga,  lU.,  a  distance  of  about  150  miles, 
where  she  remained  about  three  weeks  visit- 
ing, and  then  returned  to  Chicago;  that  a 
few  days  after  receiving  the  Injury  she  dis- 
charged Dr.  Venn  and  employed  Dr.  Edwin 
Cross,  who  fitted  her  with  appliances  to 
brace  and  strengthen  her  back ;  that  these 
consisted  of  a  splint,  a  so-called  Jury  mast, 
and  straps  for  the  shoulders,  and  a  bandage 
around  the  body.  She  testified  that  she  has 
worn  the  bandage  continuously  since,  but 
that  she  dispensed  with  the  other  appliances 
a  few  weeks  after  receiving  the  injury ;  that 
in  February,  1902,  she  went  to  her  brother's 
home  in  the  city  of  Chicago  to  take  care  of 
his  little  child,  about  10  months  old ;  on  that 
day  she  had  removed  the  bandage,  and  she 
strained  her  back  in  carrying  the  baby 
around,  and  succeeding  this  she  was  quite 
ill,  and  was  confined  to  her  bed  for  about  two 
weeks ;  that  since  the  accident  In  July,  1901, 
she  has  had  very  little  strength,  and  cannot 
walk  any  distance  on  account  of  her  back  be- 
ing weak;  that  she  cannot  reach  down,  and 
cannot  walk  without  support,  is  troubled 
with  sleeplessness,  cannot  sit  very  long  at  a 
time  without  twitching,  and  cannot  lie  on 
her  back  at  all ;  she  is  startled  by  unusual 
sounds,  suffers  great  pain  in  the  back  and 
side,  and  walking  about  makes  her  nervous ; 
that  she  cannot  bear  anything  touching  the 
spine,  and  when  any  one  touches  her  it  al- 
most throws  her  into  a  spasm ;  and  that  she 
has  not  been  able  to  hold  a  child  in  her  arms 
since  February,  1902. 

It  appears  from  the  testimony  of  Dr.  Cross 
that  be  had  been  treating  Miss  Miller  since 
about  three  days  after  the  accident ;  that  he 
regarded  her  difficulty  as  resulting  from  an 
injury  to  the  spinal  column  and  spinal  cord ; 
that,  In  addition  to  the  trouble  with  her  back, 
she  had  some  stomach  and  bowel  trouble  also, 
incident  to  the  injury  to  the  spinal  cord.  He 
diagnosed  her  case  as  a  congestion  and  con- 
tusion or  bruise  of  the  spinal  cord. 


Dr.  Venn,  who  first  treated  her,  testified. 
In  substance,  that  during  the  few  days  he 
treated  her  he  found  no  indications  of  bruis- 
es or  contusions  or  injuries  of  any  kind  to  the 
spinal  column  o.r  spinal  cord,  and  that  there 
was  no  indication  at  that  time  of  any  spinal 
or  nervous  trouble ;  that  the  injury  of  which 
she  complained  principally  at  that  time  was 
severe  tenderness  of  the  abdomen  and  lower 
part  of  the  lungs  and  stomach ;  that  she  sat 
up  In  bed,  propped  up  with  pillows,  on  the 
second  or  third  day  after  the  accident 

Bessie  Gray  testified  that  she  was  em- 
ployed at  Kinsley's  as  assistant  bookkeeper 
with  Miss  Miller  prior  to  the  accident;  that 
Miss  Miller  then  complained  of  her  physical 
condition,  and  especially  that  she  had  a  weak 
back. 

John  Stream  testified  that  he  was  Janitor 
of  the  Potomac  Apartment  Building,  in  Chi- 
cago, when  Miss  Miller  lived  there  with  her 
husband,  Charles  S.  Kueter,  several  years 
prior  to  the  accident;  that  she  appeared  to 
be  'delicate;  that  she  walked  around  the 
house  very  slowly;  and  when  he  would  in- 
quire In  reference  to  her  health  she  would 
usually  express  herself  as  not  feeling  very 
well. 

Ida  Peterson  testified  that  she  worked  for 
appellee  as  a  domestic  when  she  resided  in 
the  Potomac  Building,  and  that  appellee  was 
always  complaining  abont  her  back,  and 
sometimes  felt  very  bad;  that  at  such  times 
she  got  about  the  house  slower  than  at  other 
times,  but  without  any  help. 

Ellen  G.  Roberts,  an  attorney  at  law,  tes- 
tffied  that  some  time  in  May,  1901,  she  had 
a  conversation  with  Miss  Miller  In  which  the 
latter  stated  that  she  was  feeling  better  than 
she  had  for  some  time,  but  that  she  had 
never  been  strong;  that  on  the  3d  day  of 
August,  1901,  which  would  be  19  days  after 
the  accident,  she  saw  appellee  getting  out  of 
a  carriage  at  the  entrance  of  the  Lakeside 
Building  In  Chicago;  that  Miss  Miller  took 
what  the  witness  thought  were  straps  from 
her  shoulders,  and  left  them  on  the  seat  of 
the  carriage;  that  appellee  got  out  of  the 
carriage  and  went  Into  the  building  unassist- 
ed; that  later  the  witness  was  in  the  office 
of  a  physician  In  that  building,  and  saw  Miss 
Miller  there,  and  heard  a  portion  of  a  con- 
versation that  passed  between  her  and  the 
physician  wliile  they  were  In  another  room 
than  that  in  which  the  witness  was;  that 
Miss  Miller  stated  to  the  physician  that  she 
was  very  well,  and  never  felt  better  in  her 
life,  and  wanted  him  to  see  a  man  by  the 
name  of  Weaver  for  the  purpose  of  assisting 
her  in  getting  her  position  back;  that  if 
she  could  get  the  position  again  she  would  go 
to  work"  right  away;  that  she  had  left  her 
braces  In  the  carriage,  and  said,  "The  detect- 
ives from  the  company  are  watching  me, 
and  you  know  I  must  get  big  damages.  I 
must  keep  up  appearances;"  that  Miss  Miller 
stated  that  she  was  going  to  Neely  or  Neoga 
for  a  visit,  and   wanted  her  whereabout* 
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luift  meatt,  tmcnrnt  sbe  dido't  want  to  1m 
watched  or  didn't  want  to  be  bothered  or  an- 
Boycd  by  people  following  ber;  that  wltnen 
saw  her  and  had  a  conversation  with  ber' 
after  her  return  to  the  city,  and  Miss  Miller 
then  said  that  she  had  gained  about  10 
poonda   and  felt  very  welL 

Brer  since  the  accident,  and  for  some  time 
prior  thereto,  appellee  has  lived  at  a  board- 
ing house  kept  by  Miss  Cora  Gee.  Laura 
Olaon.  a  domestic,  testified  that  she  waa  em- 
ployed at  the  Oee  honse  from  May  until 
October  In  the  year  1902;  that  Miss  Miller 
assisted  dnrlng  that  time  in  the  perform- 
ance of  household  duties;  that  among  otb- 
w  things  she  helped  In  canning  fruit;  that 
there  were  from  12  to  IB  boaxdera  in  the 
boose,  and  that  Miss  Miller  "generally  baked 
tbe  plea  and  cakes  and  made  the  pastry," 
and  usually  prepared  the  noon  lunch  for  the 
family,  none  of  the  boardera  other  than  Miaa 
Miller  being  at  the  house  for  that  meal. 

Caroline  Stofft  and  her  daughter,  lilUan 
Stofft,  testifled  that  they  had  occasionally 
called  on  BfrsL  WiUla,  who  also  boarded  at 
Miss  Gee's,  and  had  seen  appellee  there; 
that  ahe  appeared  to  be  In  good  health,  had 
good  color  In  her  cheeks,  stood  erect,  stepped 
qnldly,  and  walked  without  assistance;  that 
partlcolarly  on  the  evening  before  the  evi- 
dence of  these  two  women  was  taken  they 
saw  ber  come  up  a  long  flight  of  stairs  at 
the  Gee  house  and  walk  down  the  hallway 
wtthont  assistance. 

Helen  Bchram  testifled  that  she  had  called 
at  the  Gee  home  occasionally  during  the 
year  1002,  and  usually  saw  Miss  Miller,  who. 
frequently  opened  the  door  to  admit  ber 
when  she  came;  that,  while  api)ellee  appear- 
ed delicate,  she  walked  erect,  without  as- 
sistancet  and  went  up  the  stairway  unassist- 
ed. 

Carrie  Willis  testUed  that  she  was  employ- 
ed by  appellant  to  go  to  the  Gee  honse  and 
board  there  for  the  purpose  of  observing  the 
movements  and  mode  of  living  of  appellee. 
She  testifled  that  appellee  did  many  things 
which  the  latter,  on  ber  examination,  stat- 
ed she  was  unable  to  do.  It  is  unnecessary 
to  set  ber  testimony  out  in  detail,  but,  among 
other  things,  she  recounted  a  tiresome  sbop- 
Idng  excursion  taken  by  herself  and  Miss 
Miller  In  June,  1902.  They  left  home  at  11 
a.  m.  and  returned  about  5  p.  m.,  and  visited 
lira  different  stores  In  Chicago.  During  the 
time  they  were  visiting  the  stores  they  were 
OB  their  feet  almost  continually.  Miss  Miller 
walked  from  store  to  store  without  assist- 
ance, and  seemed  like  a  well  person.  MrsL 
Willla  also  testifled  that  during  the  months 
of  Jnly  and  August,  1802,  she  took  five  pho- 
tographa  of  Miss  Miller,  which  were  offered 
In  evidence.  In  one  of  these  she  is  shown 
standing  erect,  unsupported,  and  holding  a 
dilld  In  ber  arms.  Tbls  infant  was  several 
months  of  age,  and  the  child  of  the  witness 
Laura  Olson. 

At  the  doaa  «(  the  case  tor  the  defendant 


tlie  ptalatlff  waa  called  In  rebottaL  She  tea- 
tlfled  that  she  had  never  seen  Mrs.  Stofft  or 
her  daugbtor.  She  was  then  asked  if  she 
had  ever  been  introduced  to  either  «f  them, 
upon  which,  as  we  understand  the  record, 
she  screamed  and  collapsed,  and  at  the  di- 
rection of  the  trial  Judge  was  carried  into  his 
ehambera,  whereupon  her  counsel  rested 
b»  case,  and  no  further  evidence  was  in- 
troduced on  either  side. 

It  is  apparent  that  there  la  great  contra- 
riety in  the  evidence  in  regard  to  the  condi- 
tion of  appellee's  health  prior  to  the  accident 
and  in  regard  to  the  effect  of  the  accident  up- 
on her  physical  condition.  On  tbls  subject 
the  Appellate  Court  said:  'TThere  is  a  strong 
conflict  In  the  evidence  as  to  the  state  of 
her  health  and  nervous  condition  for  a  num- 
ber of  years  prior  to  the  time  of  the  acci- 
dent, aa  well  as  since  that  time,  but  from  a 
careful  reading  and  consideration  thereof,  la 
the  light  of  the  arguments  of  counsel  for  the 
respective  parties,  we  are  of  opinion  that 
the  dear  preponderance  of  the  evidence  is 
that  the  appellee's  ailments  and  condition 
ot  health  since  the  accident  were  not  alto- 
gether caused  by  the  Injuries  she  then  re- 
ceived. •  •  •  The  evidence  on  behalf  of 
appellant,  as  we  think,  shows  by  a  dear 
preponderance  that  appellee's  nervous  con- 
dition and  the  state  of  ber  health  are  not 
by  any  means  so  serious  as  claimed  by  her, 
nor  were  they  caused  solely  by  the  injuries 
she  received."  It  will  be  observed  that  the 
testimony  of  the  witnesses  Olson,  Willis, 
Scbram,  and  Roberta,  as  above  set  forth,  was 
wholly  undenied.  It  is  true  that  it  seems 
that  appellee  was  physically  unable  to  go  on 
with  her  testimony  when  she  was  testifying 
In  rebuttal,  but  no  application  was  made 
fen-  a  continuance  or  postponement  of  the 
cause  until  such  time  as  she  would  be  able 
to  proceed  with  her  testimony. 

The  first  Instruction  given  the  Jury  on  the 
part  of  appellee  Is  as  follows:  "The  court 
Instructs  the  Jury  that  if  they  believe  from 
the  evidence  that  the  defendant  company 
was  guilty  of  the  negligence  charged  in  the 
declaration,  and  that  the  plaintiff  has  suffer- 
ed injury  by  reason  thereof,  then  in  estimat- 
ing the  damages  of  the  plaintiff  in  tbls  case 
you  are  to  take  into  consideration  the  pby»- 
leal  pain  and  suffering  of  the  plaintiff.  If 
any  has  been  shown  by  the  evidence,  the 
amount  expended  in  her  efforts  to  be  cured, 
if  any  has  been  shown,  the  loss  of  time  and 
value  thereof,  if  any  has  been  shown,  the  im- 
pairment of  her  ability  to  earn  money  In  the 
future,  if  any  has  been  shown,  and  the  pres- 
ent physical  condition  of  the  plaintiff,  aa 
shown  by  the  evidence,  as  well  as  the  proba- 
bility or  improbability  of  her  future  recov- 
ery, as  you  may  believe  from  the  evidence, 
and  from  the  evidence  of  these  several  mat- 
ters; and  from  your  own  knowledge  of  the 
common  affalra  of  life  arrive  at  a  fair  esti- 
mate of  her  damages.  If  any."  It  is  urged 
that  this  Inatmctioa  is  «noneoa%  la  that  It 
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UOm  ts  eonllBe  the  Jnry  to  mdi  damagefl  a* 
nsnlted  from  tbe  accident  So  far  as  tliU 
crltldBin  la  concerned,  we  think  It  is  obviat* 
ed  toy  Inatructlons  8,  14,  and  16  given  on  tbe 
part  of  the  defendant,  within  the  mle  fol- 
lowed by  this  court  in  Wenona  Coal  Oo.  t. 
Holmqniat.  152  111.  SSI,  38  N.  B.  Me,  and 
Beldler  t.  King,  209  111.  802,  70  N.  B.  76S. 
By  each  of  these  three  Instructions  last  men- 
tioned the  jury  were  advised  that  she  conld 
only  recover  such  damages  as  were  the  re- 
mit t»t  the  accident  complained  of,  and  these 
fakstmctiona,  when  read  in  -  connection  with 
■aid  inatmctlon  No.  1,  clearly  advised  the 
Jory  as  to  the  law  in  that  regard. 

It  is  to  be  observed,  however,  that  the  first 
Instmction  iDformed  the  Jury  that  In  esti- 
mating the  damages  of  the  plaintiff  in  this 
case  they  are  to  take  Into  consideration  "the 
present  physical  condition  of  the  plaintiff  as 
shown  by  the  evidence."  If,  as  contended  by 
tile  plaintiff,  she  was  in  a  diseased  and  dis- 
abled condition,  it  was  improper  for  the  jury 
to  take  that  condition  into  consideration,  un- 
less that  condition  was  shown  by  the  evi- 
dence to  have  resulted  from  this  accident. 
If  snch  a  condition  was  shown  to  exist  the 
Jury  was  authorized  by  this  instruction  to 
consider  it  in  estimating  the  damages,  while 
onder  tbe  laW'  they  should  not  have  consid- 
ered such  condition  unless  the  evidence  went 
farther  and  showed  that  snch  condition  re- 
sulted from  the  accident;  and  while  It  is 
trae  that  other  instructions  advised  them 
that  she  could  recover  no  damages  except 
snch  damages  as  resulted  from  the  accident, 
still  this  instruction  directed  them,  in  esti- 
mating the  amount  of  such  damages,  to  con- 
sider her  present  physical  condition,  as  shown 
by, the  evidence,  from  which  the  jury  could 
only  conclude  that  they  were  authorized  to 
consider  her  present  physical  condition  as  re- 
sulting from  the  accident  Under  the  proof 
in  this  eanse,  there  must  be  grave  doubt 
whether  such  a  conclusion  fs  correct  In  cas- 
es sounding  purely  in  damages,  where  the 
evidence  is  conflicting,  and  especially  where 
the  facts  are  calculated  to  touch  upon  the 
feelings  and  the  sympathies,  the  Instructions 
to  the  jury  should  be  clear,  accurate,  and 
concise.  Chicago,  Burlington  &  Quincy  Rail- 
road Co.  T.  Van  Patten,  64  111.  510;  West 
Chicago  Street  Railroad  Oo.  v.  Dougherty, 
170  111.  379,  48  N.  B.  1000.  In  this  case  the 
plalntlfTs  physical  condition,  according  to  her 
contention,  was  deplorable.  Her  evidence 
bad  been  emphasized  by  an  ocular  demon- 
stration taking  place  In  the  presence  of  tbe 
jury,  but  as  we  have  pointed  out.  It  is  ex- 
tremely donbtful  whether  this  condition  was 
the  result  of  tbe  accident  coiitplnlned  of. 
Under  these  circumstances  we  feel  that  this 
error  in  this  Instruction  contributed  mate- 
rially to  fixing  the  amount  of  the  verdict  at 
a  figure  which  the  Appellate  Court  consid- 
ered was  more  than  GO  per  cent,  above  a 
sum  that  would  be  adequate  remuneration 
ttt  tbe  wioag  done  «ppeUe«b 


DorlBg  the  etoai  wramfnatten  of  the  plalB- 
tiff,  when  she  testified  In  making  her  case 
In  chlel^  abe  stated  that  Mlas  Oee,  the  keeper 
of  the  boarding  house  where  she  lived,  bad 
been  an  invalid  for  three  years,  but  that  she 
(appellee)  did  not  help  take  care  of  her,  and 
did  not  help  lift  her  in  and  out  of  bed.  She 
was  then  asked  by  counsel  for  appellant, 
"Didn't  you  carry  her  meals  up  to  her  some- 
times7'  whereupon  tbe  following  colloquy 
ensued:  "The  Court:  She  says  she  did  not 
help  tend  her  or  care  for  her.  Counsel:  I 
am  asking  her  now  If  she  did  not  carry  her 
meals  from  the  basement  The  Court:  I 
said  she  did  answer  that  In  the  other  que»> 
Hon,  and  you  can't  ask  it  again.  Connselt 
I  except  to  It  The  Court:  That  Is  the  pro^ 
er  thing  to  do,  and  not  try  to  evade  my  rat- 
ing." We  think -the  court  was  in  error  In 
saying  that  this  question  was  Included  la  the 
former.  The  witness  was  not  apt  to  regard . 
carrying  meals  upstairs  for  the  patient  ai 
being  a  part  of  tbe  work  of  helping  take  care 
of  her,  especially  at  a  time  when  it  appeared 
to  tbe  witness  to  be  against  her  Interest  to 
admit  that  she  had  helped  take  care  of  the 
Hck  woman.  If  she  had  engaged  in  car>y> 
Ing  meals  op  to  tbe  patient  from  tbe  baa» 
ment  that  fact  was  inconsistent  with  her  dt 
rect  testimony.  Where^  In  a  case  of  this 
character,  the  extent  of  the  plalntilTa  dlsa- 
bllltlea  are  in  dispute,  and  especially  where^ 
as  here,  they  are  of  such  a  cborncter  that 
the  «ymptoms  may  be  feigned,  wide  latitude 
should  be  allowed  tbe  counsel  cross-examin- 
ing the  plalntUE.  We  think  the  objection 
made  by  the  court  was  not  well  taken,  and 
that  the  witness  should  have  been  permitted 
to  answer  the  question.  Afterwards  counsel 
for  appellant  proved  by  another  witness- 
Mrs.  Willis— that  appellee  did  perform  this 
service  for  Miss  Oee  while  she  was  sick;  but 
this  does  not  meet  the  dlfllculty.  In  the  first 
place,  Mrs.  Willis  was  in  the  employ  of  tbe 
appellant  and  the  jury  may  have  discredited 
her  testimony  on  that  account  In  the  sec- 
ond place,  the  defense  was  engaged  in  mak- 
ing an  attack  upon  tbe  truthfulness  of  ap- 
pellee, and  if  this  fact  Inconsistent  witb  her 
direct  testimony,  existed,  appellant  had  tbe 
right  to  elldt  that  fact  from  her  on  cross- 
examination,  that  her  testimony  might  there- 
by be  weakened. 

The  judgments  of  tbe  Appellate  Court  and 
the  circuit  court  will  be  reversed,  and  the 
cause  will  be  remanded  to  the  circuit  court. 

Reversed  and  remanded. 


auiiLTt.) 

LANGLOIS  V.  PEOPLE. 

(Sopreine  Court  of  Illinois     Oct  24,  1004.J 

TAXATION  —TAX    LIEN— DILI.     TO     FORF.CI.OSB— 
eUPPLEMENTAL      BILL— DEPABTURE— BEMOVAt 

OP  oi<oao  FBOif  TrrLK— TAX  dbkd— invaxid* 

ITT. 

1.  Revenne  Act  I  253  (3  Statr  ft  O.  Ann.  St. 
1806,  p.  3^07,  c.  120),  provides  that  taxes  on 
real  property  shall  be  a  first  llan  titereon.  which 
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mar  be  foreclooed  in  equity,  and  the  land  sold 
oacter  the  order  of  court,  with  the  notice  and 
right  of  redemption  provided  by  Const  art.  9, 
H  4,  B,  which  declare  that  the  right  of  redemp- 
tion shall  exist  for  not  less  than  two  years. 
A  bill  by  the  state  alleged  that  taxes  for  two 
yean  remained  unpaid  and  were  a  first  lien, 
and  sought  foreclosare  of  the  lien,  and  after- 
wards an  amended  bill  was  filed  to  foreclose  for 
the  unpaid  taxes  of  other  years.  Thereafter 
a  supplemental  bill  was  filed,  alleging  that  judg- 
ments had  beMi  recovered  against  defendants  for 
the  unpaid  taxes;  that  executions  thereunder 
had  l>een  returned  unsatisfied,  with  a  certificate 
that  defendants  had  no  personal  property ;  and 
that  on  the  filing  of  transcripts  tne  sheriff  had 
levied  upon  the  real  estate  in  question.  It  was 
further  alleged  that  the  property  had  been  of- 
fered for  sale,  and  forfeited  to  the  state  for 
want  of  bidders,  and  that  defendants  claimed 
some  interest  therein,  which  beclouded  the  title 
of  the  judgment  debtor  and  rendered  the  land 
unsalable :  and  it  was  prayed  that  the  Interests 
of  diefendants  be  ascertained,  and  decreed  sub- 
ject to  the  lien  for  taxes,  and  the  sheriff  au- 
thorized to  sell  the  land  free  of  all  claims  of 
defendants.  H«ld,  that  the  supplemental  bill 
was  not  germane  to  the  originail  and  amended 
bills;  the  object  of  the  latter  being  to  enforce 
the  tax  lien  by  a  proceeding  in  rem,  while  that 
of  the  former  was  to  remove  obstacles  to  the  en- 
forcement of  the  judgments  in  personam. 

2lA  decree  under  the  supplemental  bill  fore- 
doedng  a  tax  lien,  and  providing  for  a  sale  by 
the  county  collector,  with  right  of  redemption 
for  two  years,  did  not  conform  to  the  aUega- 
tiona  ol  the  supplemental  bill,  and  was  improp- 
er, although  the  supplemental  bill  contained  a 
prayer  for  general  relief. 

8.  In  a  bill  to  remove  a  tax  deed  as  a  cloud  on 
title,  an  allegation  that  the  deed  is  invalid  is 
insufficient ;  complainant  being  required  to  allege 
and  prove  in  what  respect  the  deed  is  invalid. 

Appeal  from  Circuit  Court,  Cook  County; 
John  Gibbons,  Judge. 

BUI  by  the  people  of  the  state  of  lUlnola 
against  Henry  N.  Cooper  and  others.  From 
a  decree  (or  complainant,  Walter  Langlois, 
defendant,  appeals.    Reversed. 

The  original  bill  in  this  case  was  filed  on 
August  6,  1901,  by  the  people  to  foreclose 
liens  against  real  estate  forfeited  to  the  state 
for  the  nonpayment  of  the  taxes  of  two  or 
more  years,  by  virtue  of  section  253  of 
chapter  120  of  the  Revised  Statutes,  being 
the  revenue  act  (8  Starr  &  a  Ann.  St  1896 
[2d  Ed.]  p.  3507).  The  original  bill  sought 
to  foreclose  alleged  liens  (or  delinquent  taxes 
on  a  large  number  o(  lots,  amounting  In 
the  aggregate  to  160,  and  on  which  it  was 
charged  that  the  taxes  sought  to  be  (ore- 
dosed,  a-mounted  to  the  sum  of  $3,750.  The 
bill  alleged  that  the  taxes  levied  for  1898 
and  1809,  and  the  taxes,  penaltiea,  interest, 
and  costa  which  had  accrued  thereon,  re- 
mained due  and  unpaid  on  said  lots,  and,  as 
shown  In  the  collector's  book,  were  then  a 
first  lien  on  the  property  for  the  several  sums 
set  opposite  them,  respectively,  and  that 
each  of  said  pieces  of  land  was  forfeited  to 
the  state  (or  taxes  of  1898  and  1899.  etc. 
The  bill  alleged  that  Henry  N.  Cooper  and 
Albert  C  McLauchlln,  individually  and  as 
trustees  of  the  Bhawmut  Avenue  Land  As- 
sociation, William  H.  Johnson,  Walter  Lang- 
lois, the  Sbawmiit  Avenue  Land  Assoda* 


tlon  (a  corporation),  Otis  S.  Lyman,  David 
B.  Lyman,  and  the  unknown  owners  of  cer^ 
tain  tracts  of  land  had  or  claimed  an  Inter- 
est In  said  tracts  of  land  as  owners  or  other- 
wise. The  prayer  of  the.  bill  was  that  the 
defendant  owner  or  owners  of  the  lots  sbonld 
be  decreed  to  pay  whatever  should  be  doe 
and  the  costs  by  a  short  day,  and  in  de(ault 
Ijjereof  that  the  lots,  and  each  of  them, 
should  be  sold  under  the  order  of  the  court 
by  the  county  collector,  as  provided  by  law, 
etc. 

On  October  21,  1901,  the  appellant,  Walter 
Langlois,  one  o(  tbe  defendants  below,  en- 
tered his  appearance,  and  on  November  8, 
1901,  filed  a  general  demurrer  to  the  bill. 
This  demurrer  does  not  appear  to  have  been 
acted  upon  or  disposed  o(,  but  on  the  same 
day,  to  wit,  November  8,  1901,  the  people 
filed  an  amended  bill  to  foreclose  for  the 
nonpaymept  of  the  taxes  for  1898,  1890,  and 
1800,  and  the  tax  penalties  and  costs,  etc. 
It  alleged  that  the  lots  were  forfeited  for  the 
same  description  for  taxes  o(  two  or  more 
years,  to  wit,  1899  and  1900.  It  also  alleged 
that  the  amount  of  taxes,  penalties,  interest, 
etc.,  due  on  said  tracts  of  land,  forfeited  to 
the  state  for  the  years  as  aforesaid,  was  for 
the  year  1900  |3,750,  and  the  full  amount 
then  due  upon  said  lots,  as  shown  by  col- 
lector's books,  for  taxes,  penalties,  Interest, 
etc.,  for  1899  and  1900,  and  accrued  taxes 
levied  (or  1900,  was  $3,750,  "which  amount 
was  and  is  a  lien  upon  each  of  said  lots,  as 
shown  by  collector's  books  and  tax  judg- 
ment, etc.,  opposite  to  each  lot  separately." 
Here  follows  same  description  as  is  in  orig- 
inal bill,  excepting  that  two  lots  are  added. 
The  amended  bill  represented,  that  certain 
persons — naming.  In  addition  to  those  men- 
tioned in  original  bill,  Lllla  M.  Breed,  David 
B.  Lyman,  trustee,  the  unknown  owners  and 
legal  holders  of  twenty  promissory  notes  (or 
the  sum  of  $1,500  each,  etc.,  the  unknown 
owners  of  Lyman's  Addition  to  La  Grange, 
and  the  unknown  owners  of  the  tracts  of 
land  therein  described — all  o(  whom  were 
made  defendants,  had  or  claimed  some  in- 
terest In  said  lots  as  owner  or  otherwise. 
The  amended  bUl  prayed  that  an  account 
might  be  taken,  and  the  defendant  owners 
decreed  to  pay  whatever  sums  should  be  due 
upon  taking  such  account,  and  the  costs, 
and,  in  default  of  such  payment,  that  the 
lots,  and.  each  of  them,  might  be  sold  under 
the  order  of  the  court  as  provided  by  law, 
etc.  Oeneral  demurrers  were  filed  to  the 
amended  Mil,  but  do  not  appear  to  have  been 
acted  upon  or  disposed  of. 

Subsequent  to  the  commencement  of  -this 
(oreclosure  suit,  and  In  May,  1002,  29  suits 
were  begun  be(ore  W.  D.  Wilcox,  a  justice 
of  the  peace  In  Cook  county,  by  the  people, 
against  Henry  N.  Cooper  and  Albert  0.  Mc- 
Lauchlln, trustees  of  the  Shawmut  Avenue 
Laud  Association,  as  defendants,  and  29 
judgments  were  therein  entered  In  favor  of 
the  people  against  said  defendants,  aggre- 
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gating  15,179.72,  upon  which  executions  were 
Issued  and  returned  by  a  constable'  wholly 
unsatisfied,  with  a  certificate  that  the  de^ 
fendants  had  no  personal  property  within 
the  county  aufllclent  to  satisfy  said  Ju<}g- 
ments.  Transcripts  were  Issued  by  the  Jus- 
tice of  the  peace  and  lodged  with  the  clerk 
of  the  circuit  court,  together  with  copies  of 
the  summons  and  process,  and  the  return 
of  the  officer,  and  the  Judgments  thereon, 
and  executions  Issued  thereon,  with  the  re- 
turns thereon,  and  a  copy  of  the  docket  in 
each  of  said  cases,  and  the  same  were  by 
said  clerk  recorded  and  filed  with  all  other 
papers  named  by  the  statute;  and  there- 
after the  clerk  issued  executions  upon  each 
of  said  Judgments,  records,  and  transcripts, 
as  provided  by  statute,  to  the  sheriff,  which 
the  sheriff  levied  upon  said  real  estate,  and 
which  executions  and  levies  aggregated  $5,- 
27L88. 

On  October  25,  1902,  the  appellee  filed  an 
amended  and  supplemental  bill  In  the  fore- 
closure suit,  stating  that  during  the  last  five 
years,  and  In  each  of  them,  taxes  were  as- 
sessed and  levied  upon  the  lots  therein  de- 
scribed, and  became  delinquent,  and  Judg- 
ment was  rendered  thereon  in  the  county 
court,  and  thereupon  said  real  estate  was  In 
each  of  said  years  for  taxes,  penalties,  costs, 
etc.,  duly  offered  for  sale  at  regular  tax  sale, 
and,  for  want  of  bidders,  was  forfeited  to 
the  state,  and  that  said  taxes  and  accrued 
forfeitures,  penalties,  costs,  etc.,  now  ag- 
gregate $5,271.88,  which  sum  Is  due  and  not 
paid,  and  a  valid  first  and  prior  Hen  upon  all 
said  real  estate,  which  was  described  In  the 
bill.  The  amended  and  supplemental  bill 
alleged  that  the  defendants  above  named. 
Including  the  appellant,  claim  some  interest 
In  the  said  real  estate  subject  to  the  com- 
plainant's Hen.  The  amended  and  supple- 
mental bin  also  set  up  the  recovery  of  said 
Judgments  before  the  Justice  of  the  peace, 
and  that  transcripts  were  taken  from  the 
justice  in  each  of  the  suits,  and  lodged  with 
the  circuit  court,  and  executions  taken  out 
thereon  and  placed  in  the  hands  of  the  sher- 
iff, who  levied  upon  all  the  land-  described 
In  the  original  bill  as  the  property  of  the 
Judgment  debtors.  The  supplemental  bill, 
after  setting  out  all  the  proceedings  before 
the  Justice  of  the  peace  and  the  circuit  court 
in  said  suits,  claimed  that  there  was  due  the 
aggregate  sum  of  $5,271.88.  The  amended 
and  supplemental  bill  also  alleged  that  the 
title  of  the  said  Judgment  debtors  to  the 
said  real  estate  was  beclouded  and  uncer- 
tain by  reason  of  divers  claims  of  the  de- 
fendants, and  thereby  rendered  unsalable  by 
said  sheriff,  and  that  the  said  Judgment  debt- 
ors had  no  other  property  from  which  said 
executions,  or  any  part  thereof,  could  be 
made,  and  that  complainant  was  without 
any  remedy  but  in  a  court  of  equity.  The 
bill  also  alleged  that  all  the  defendants,  ex- 
(ept  Langlois,  Johnson,  and  the  village  of 
La  Orange,  claim  some  lien  upon  the  real 


estate,  subject  to  and  dependent  upon  the 
title  of  said  Judgment  debtors  thereto,  bat 
that  said  Judgment  debtors  were  the  real 
owners  of  said  property;  ttiat  Langlois, 
Johnson,  and  the  village  of  La'Grange  claim- 
ed liens  upon  said  real  estate  for  reimburse- 
ment from  said  Judgment  debtors  for  in- 
valid tax  titles  thereto;  that  all  titles  and 
claims  of  the  defendants  were  subject  to  the 
demand  aforesaid,  for  which  said  Judgments 
were  rendered. 

The  prayer  of  the  amended  and  supple- 
mental bill  was  that  the  Interests  of  the  de- 
fendants in  the  real  estate  described  should 
be  ascertained  and  declared  and  decreed  to 
be  subordinate  and  subject  to  the  Hen  of  said 
taxes  evidenced  by  said  Judgments  and  exe- 
cutions thereon,  and  that  the  sheriff  of  the 
county  be  anthwlzed  and  directed  to  adver- 
tise, sell,  and  convey  said  real  estate  under 
said  executions,  as  in  the  statute  provided, 
free  and  clear  of  all  claims,  liens,  etc.,  in  de- 
fendants, except  the  statutory  right  of  re- 
demption. On  November  3,  1902,  the  ap- 
pellant filed  a  qieclal  demurrer  to  the  amend- 
ed and  supplemental  bill,  and  also  a  general 
demurrer  thereto.  The  village  of  La  Grange 
also  entered  its  appearance  and  filed  a  de- 
murrer. 

The  demurrers  to  the  amended  and  sup- 
plemental bill  were  overruled.  The  appel- 
lant, Langlois,  elected  to  stand  by  his  demur- 
rer, and  refused  to  answer  the  amended  and 
supplemental  bill,  which  was  thereby  taken 
as  confessed  against  him,  and  all  the  de- 
fendants served  with  process.  The  cause  was 
thereupon  referred  to  a  master  in  cliancery, 
whose  report  was  approved,  but  is  not  set 
out  In  the  record. 

On  March  25,  1904,  the  court  rendered  a 
final  decree,  finding  that  the  lots  had  been 
forfeited  as  stated  in  the  bill,  and  that  there 
were  due  for  taxes,  forfeitures,  penalties,  in- 
terest, and  costs,  in  addition  to  the  taxes  of 
1903,  certain  amounts,  set  opposite  each  lot, 
aggregating  the  sura  of  $5,229.99,  to  which 
there  was  to  be  added  in  each  Instance  20 
per  cent,  as  costs,  interests,  and  penalties, 
making  an  aggregate  sum  of  $6,017.99  due 
the  complainant  The  decree  also  sets  up 
the  beginning  of  the  suits  before  the  Justice, 
the  rendition  of  Judgments  therein,  the  filing 
of  transcripts  with  the  circuit  court,  and  the 
Issuance  of  executions  thereon,  and  the  levy 
of  the  same  upon  all  of  the  lots  described  in 
the  bill.  The  decree  then  ordered. and  ad- 
Judged  that  the  defendants,  within  three 
days,  should  pay  to  BUinbCTg,  county  treas- 
urer and  ex  officio  collector,  said  sums,  ag- 
gregating $6,017.99,  and  In  default  thereof 
that  said  real  estate  be  sold  by  .said  treasurer 
and  ex  officio  collector  at  public  vendue  for 
cash  to  the  highest  and  best  bidder  at  the 
east  front  door  of  the  courthouse  In  Cook 
county,  and  that  the  county  clerk  of  Cook 
county  should  attend  the  sale  and  keep  a 
record  thereof,  and,  on  the  sale  being  made, 
the  collector  and  county  clerk  should  execute 
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and  deliver  a  certificate  of  purcbase  to  the 
purchaser  or  purchasers,  signed  by  the  coun- 
ty treasurer  and  ex  officio  collector  and  the 
county  clerk,  and  should  record  a  duplicate 
in  the  recorder's  office.  The  decree  also  pro- 
vided that,  on  the  expiration  of  two  years 
from  sale.  If  the  premises  were  not  re- 
deemed according  to  law,  defendants  should 
be  barred  and  foreclosed  of  all  ;rlght  of  re- 
demption, and  that  the  county  clerk  and 
county  collector  should  execute  to  the  legal 
holder  of  the  certificate  a  deed  of  said  prem- 
ises, and  that  the  grantees  In  such  deed, 
their  legal  representatives  and  assigns, 
staonld  be  let  into  possession  of  the  premises, 
etc.  The  present  appeal  Is  prosecuted  from 
the  decree  so  rendered  on  March  26,  1904. 

Gage  &  Deming,  for  appellant  Robert  S. 
nes,  B.  Deloa  Martin,  Stlllman  B.  Jamieson, 
and  A.  M.  McCononghey,  for  the  People. 

MAGRUD^,  J.  (after  stating  the  facts). 
The  original  ajid  amended  bills  in  this  case 
were  filed  under  and  In  pursuance  of  section 
253  of  the  revenue  act  (3  Starr  &  C.  Ann. 
St  1896  (2d  Ed.)  p.  3307,  c.  120).  That  sec- 
tion, after  providing  that  the  taxes  upon  real 
pnpertj,  together  with  all  penalties.  Interest, 
and  costs  that  may  accrue  thereon,  shall  be 
a  prior  and  first  lien  upon  such  property, 
superior  to  all  other  liens  and  incumbrances, 
from  and  including  the  Ist  day  of  May  of 
each  year  in  which  the  taxes  are  levied  un- 
til the  same  are  paid,  further  provides  that 
such  "lien  may  be  foreclosed  in  feqnlty  In  any 
court  of  competent  jurisdiction,  in  the  name 
of  the  people  of  the  state  of  Illinois,  when- 
ever taxes  for  two  or  more  years,  upon  the 
same  description  of  property,  shall  have  been 
forfeited  to  the  state,  and  may  be  sold  under 
the  order  of  the  court  by  the  person  having 
authority  to  receive  state  and  county  taxes, 
with  the  same  notice  to  interested  parties 
and  right  of  redemption  from  said  sale  as  Is 
now  provided  by  law,  and  in  conformity  with 
sections  4  and  5  of  article  9  of  the  Constitu- 
tion of  this  state."  Section  4  of  article  9  of 
the  Constitution  provides  as  follows:  "The 
General  Assembly  shall  provide.  In  all  cases 
where  it  may  be  necessary  to  sell  real  estate 
for  the  non-payiQent  of  taxes  or  special  as- 
sessments for  state,  county,  municipal  or 
other  purposes,  that  a  return  of  such  unpaid 
taxes  or  assessments  shall  be  made  to  some 
general  officer  of  the  county,  having  author- 
ity to  receive  state  and  county  taxes;  and 
there  shall  be  no  sale  of  said  property  for 
any  of  said  taxes  or  assessments  but  by  said 
officer,  upon  the  order  or  judgment  of  some 
court  of  record."  Section  5  of  article  9  pro- 
vides that  the  right  of  redemption  from  all 
sales  of  real  estate  for  the  nonpayment  of 
taxes  or  special  assessments  shall  exist  in 
favor  of  the  owners  of  such  real  estate  for  a 
period  of  not  less  than  two  years.  1  Starr 
&  C.  Ann.  St  1896  (2d  Ed.)  p.  173. 

The  prayer  of  the  original  and  amended 
bills  was  that,  tn  default  of  payment,  the 


property  should  be  sold  by  the  county  col- 
lector, the  officer  contemplated  by  section  253 
of  the  revenue  act,  and  by  sections  4  and  6 
of  article  9  of  the  Constitution.  The  original 
and  amended  bills  were  strictly  bills  for  the 
foreclosure  of  the  Hen  provided  for  in  section 
253  of  the  revenue  act,  and  were  proceedinga 
in  rem  against  the  land  Itself. 

The  amended  and  supplemental  bill  subse- 
quently filed  proceeded  upon  a  new  and  en- 
tirely different  theory,  and,  in  our  opinion, 
was  not  germane  to  the  original  and  amend- 
ed bills.  The  supplemental  bill  set  up  the 
recovery  of  29  Judgments  for  delinquent 
taxes  against  the  owners  of  the  property  be- 
fore a  Justice  of  the  peace,  and,  after  the  Is- 
suance of  executions  thereon,  and  the  return 
of  the  same  unsatisfied  by  a  constable,  the 
filing  of  transcripts  in  the  circuit  court,  and 
the  Issuance  of  executions,  and  the  levy  of 
the  same  upon  the  real  estate.  The  supple- 
mental bill  does  not  state  how  these  levies 
were  disposed  of,  or  that  they  were  disposed 
of  at  all.  The  theory  of  the  supplemental 
hill  is  that  the  appellant  who  is  the  only 
one  of  the  defendants  below  prosecuting  this 
appeal,  claimed  a  lien  upon  said  premises 
growing  out  of  an  invalid  tax  title  thereto, 
and  that  his  title  and  claim  were  subject  to 
the  demand  for  which  said  Judgments  were 
rendered.  The  supplemental  bill  also  aver- 
red that,  by  reason  of  appellant's  claim,  the 
property  was  rendered  unsalable  by  the  sher- 
iff; and  the  object  of  the  bill  was  to  remove 
the  cloud  created  by  appellant's  tax  title,  in 
order  that  the  sheriff  might  sell  the  land 
levied  upon  under  the  executions  Issued  upon 
the  Judgments  already  mentioned.  The 
prayer  of  the  supplemental  bill  was  that  the 
sale  of  the  property  should  be  made  by  the 
sheriff  subject  to  the  statutory  right  of  re- 
demption. 

It  is  clear  that  the  supplemental  bill  was 
an  entirely  different  bill  from  the  original 
and  amended  bills.  The  Judgments  render- 
ed before  the  Justice  of  the  peace  were  Judg- 
ments In  personam,  and  the  object  of  the  sup- 
plemental bill  was  to  remove  certain  clouds 
or  obstacles  out  of  the  way,  so  that  the  ex- 
ecutions levied  under  such  Judgments  in  per- 
sonam could  be  enforced  by  the  sheriff. 

In  Douthett  v.  Kettle,  104  111.  356,  we  held 
that  sections  4  and  6  of  article  9  of  the  Don- 
Btitutlon  had  no  reference  whatever  to  a 
sale  of  land  upon  an  execution  where  a  per- 
sonal Judgment  had  been  rendered  In  an  ac- 
tion brought  to  recover  delinquent  taxes. 
The  procedure  provided  In  sections  4  and 
6  of  article  9  of  the  Constitution,  and  In  sec- 
tion 253  of  the  revenue  act,  contemplates,  not 
a  personal  Judgment,  but  a  Judgment  or  de- 
cree in  rem.  Where  the  proceeding  is  to  en- 
force a  decree  or  Judgment  in  rem,  or  against 
the  land  itself,  the  officer  authorized  to  sell 
the  property  is  the  treasurer  or  ex  officio 
county  collector,  and  the  time  of  redemption 
is  a  period  of  two  years.  But  where  a  Judg- 
ment ia  against  the  owner  of  land  for  de- 
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Ilnquent  taxes,  which  is  a  Judgment  In  per- 
sonam, the  right  of  redemption  Is  that  fixed 
by  the  statute  in  case  of  ordinary  sales  un- 
der judgments,  and  the  officer  who  has  au- 
thority to  make  the  sale  Is  the  sheriff  of  the 
county.  In  Douthett  v.  Kettle,  supra,  we 
said  (page  359):  "The  right  of  redemption 
provided  for  in  section  S  was  intended  to  em- 
brace such  sales  as  were  mentioned  in  sec- 
tion 4,  and  none  others,  and  as  section  4  liad 
no  reference  to  a  personal  Judgment,  but 
only  to  a  judgment  against  the  land,  or  an 
ordinary  proceeding  to  sell  lands  for  the 
nonpayment  of  taxes,  it  follows,  that  section 
5  could  not  have  any.  bearing  upon  a  sale 
of  land  upon  an  execution  directed  to  a  sher- 
iff, although  the  Judgment  was  rendered,  In 
the  action  upon  which  the  execution  issued, 
for  delinquent  taxes.  Again,  the  land  in  this 
case  was  not  sold  for  the  nonpayment  of  tax- 
es, in  the  ordinary  acceptation  of  that  term. 
It  was  sold  upon  a  Judgment  rendered  after 
personal  service  of  summons  in  an  action  of 
debt.  Whether  the  subject-matter  of  the  suit 
was  taxes  or  a  promissory  note,  can  make  no 
difference.  The  sam^  rule  which  would  con- 
trol the  sale  and  redemption  of  the  land  In 
the  one  case  would  govern  in  the  other." 

It  follows  from  what  has  been  said  that 
the  demurrer  of  the  appellant  to  the  amend- 
ed and  supplemental  bill  should  have  been 
sustained.  The  amended  and  supplemental 
bill  was  not  germane  to  the  original  and 
amended  bills,  because  it  sought  to  remove 
out  of  the  way  an  alleged  obstruction  to  the 
enforcement  of  Judgments  in  personam 
against  the  owners  of  the  property,  and 
prayed  for  a  sale  of  the  property  by  the 
sheriff,  and  for  a  deed  to  the  purchaser  after 
the  expiration  of  the  statutory  period  of  15 
months,  while  the  original  and  amended  bill 
sought  to  enforce  a  lien  against  the  land 
itself,  and  contemplated  a  sale  of  the  land 
by  the  county  collector,  and  a  redemption 
from  the  sale  by  the  purchaser  within  a  peri- 
od of  2  years,  instead  of  15  months.  Not 
only  was  the  relief  prayed  for  by  the  original 
and  amended  bills  different  from  that  asked 
for  by  the  amended  and  supplemental  bill, 
but  the  latter  bill  was  defective  in  another 
respect  It  merely  alleged  that  the  tax  ti- 
tle of  the  appellant  was  invalid,  but  .did  not 
state  In  what  respect  such  tax  deed  was  in- 
valid. It  is  incumbent  upon  the  complain- 
ant in  a  bill  to  remove  a  tax  deed  as  a  cloud 
upon  title  to  allege  and  prove  the  invalidity 
of  the  tax  deed.  Hyde  v.  Heath,  75  111.  381; 
Gage  Y.  Curtis,  122  in.  520, 14  N.  E.  30;  Glos 
V.  Carlin,  207  111.  192,  eo  N.  B.  928. 

The  decree  rendered  in  the  case  was  baaed 
upon  the  allegations  of  the  original  and 
amended  bills,  and  was  In  pursuance  of  the 
relief  asked  for  In  those  bills.  The  cause 
went  to  hearing  before  the  court  upon  the 
amended  and  supplemental  bill.  The  origi- 
nal and  amended  bills  had  been  abandoned 
by  the  appellee  when  the  amended  and  sup- 
plemental bill  was  filed.    The  relief  granted 


by  the  decree  Is  the  relief  of  foreclosure 
against  the  land,  enforced  by  a  sale  to  be 
made  by  the  county  collector,  and  the  decree 
provided  for  a  redemption  of  two  years. 
Therefore  the  relief  granted  by  the  decree 
rendered  did  not  conform  either  to  the  alle- 
gations or  the  prayer  of  the  amended  and 
suppleihental  bill.  "The  rule  Is  that  the 
complainant  must  stand  or  fall  by  the  case 
he  makes  in  his  bill.  •  *  •  And  the  de- 
cree must  conform  to  the  prayer  of  the  bill." 
Gage  r.  Curtis,  122  111.  620,  14  N.  E.  SO.  It 
Is  true  that  in  the  case  at  bar  the  amended 
and  supplemental  bill  contains  a  prayer  for 
general  relief,  but  the  relief  to  be  granted 
imder  the  general  prayer  must  be  such  re- 
lief as  the  complaint  may  be  found  entitled 
to  have  under  the  allegations  of  fact  made 
In  the  bill,  and  the  proof  In  support  thereof. 
Gibbs  V.  Davles,  168  111.  205,  48  N.  E.  120. 
In  Puller  v.  Davis'  Sons,  184  111.  505,  56  N. 
E.  791,  we  said  (page  510,  184  III.,  and  page 
793,  66  N.  E.):  "Manifestly,  the  decree  of  the 
circuit  court  cannot  be  sustained.  It  Is 
clearly  beyond  the  scope  of  the  bill  and  the 
prayer  for  relief.  Neither  Is  it  supported 
by  the  evidence.  The  only  attempt  to  Justi- 
fy the  finding  and  decree  is  under  the  gener- 
al prayer.  But  a  general  prayer  for  relief 
will  only  sustain  a  decree  when  the  facta 
alleged  Justify  such  decree.  A  decree  can 
never  rest  upon  the  prayer  alone,  whether 
it  be  for  specific  or  general  relief.'? 

We  are  of  the  opinion  that  the  amended 
and  supplemental  bill  was  demurrable,  and 
that  the  decree  entered  Is  erroneous,  for  the 
reason  that  it  is  beyond  the  scope  of  the 
amended  and  supplemental  bill  and  the  pray- 
er of  the  latter  bill  for  relief.  Accordingly 
the  decree  of  the  cireolt  court  of  Cook  coun- 
ty is  reversed,  and  the  cause  Is  remanded  to 
that  court  for  further  proceedings  In  ac- 
cordance with  the  views  herein  expressed. 

Reversed  and  remanded. 


(lu  ni.  ») 

CITY  OF  CHICAGO  v.  ATBRS  et  al. 

(Supreme  Court  of  Illinois.     Oct.  24,  1904.) 

8TBKET  nCPBOVEMKNTS— IDENTITY  OF  IHPBOVK- 

MENT  WITH  THAT  PBOVIDED  BY  OBDINAHCB 

— LIABIUTY  OF   ASSESSMENT. 

l.The  improvement  of  a  street  by  paving  it 
with  a  roadway  64  feet  wide  is  not  the  same 
improvement  contemplated  by  an  ordinance  pro- 
viding for  paving  it  with  a  roadway  50  feet  wide, 
thongh  a  street  railway  company  had  agreed  to 
pay  for  paving  the  16  feet  in  the  middle  of  the 
street,  so  that  property  owners  are  not  liable 
for  an  assessment  for  making  the  improvement. 

Appeal  from  Cook  Ck>unty  Court;  O.  N. 
Carter,  Judge. 

Application  by  the  city  of  Chicago  for  con- 
firmation of  an  assessment.  Objection  of 
David  Ayers  and  others  was  sustained,  and 
the  city  appeals.    Affirmed. 

Tills  was  an  application  for  the  confirma- 
tion of  a  special  assessment,  made  under  a 
supplemental  petition  filed  on  December  2^ 


Digitized  by 


Google 


a.) 


BARBER  T.  ALLEN. 


83 


ISOl,  In  tile  connty  court  of  Ckwk  county,  for 
the  purpose  of  secnring  the  necessary  funds 
to  satiafy  the  unpaid  balance  of  the  cost  of 
making  an  ImproTement  of  State  street.  In 
the  city  of  Chicago,  under  the  local  ImproTe- 
ment act  The  county  court  sustained  an 
objection  filed  by  appellees,  and  the  city  ap- 
peals. 

In  January,  1896,  an  ordinance  was  passed 
for  paving  State  street  from  Sixty-Eighth 
street  to  Seventy-Fifth  street,  the  roadway 
to  be  50  feet  In  width.  On  November  2, 1899, 
a  contract  was  entered  Into  for  the  construc- 
tion of  the  Improvement.  After  this  contract 
was  made,  It  was  found  that  the  Englewood 
&  Ohicago  Street  Railway  Company  was  will- 
ing to  luiy  for  the  paving  of  the  central  16 
feet  on  State  street  between  Sixty-Eighth 
street  and  Seventy-Fifth  street.  Thereupon, 
on  February  8,  1896,  an  ordinance  was  pass- 
ed widening  the  roadway  between  the  points 
designated  from  60  feet  to  64  feet,  and  the 
street  was  then  paved,  by  an  arrangement 
made  with  the  contractor,  wltb  a  roadway 
04  feet  in  width.  After  the  confirmation  of 
the  original  assessment,  a  writ  of  error  was 
sued  out  of  the  Supreme  Court  by  a  portion 
<rf  the  property  owners  to  reverse  the  Judg- 
ment of  confirmation,  and  that  Judgment  was 
reversed  on  the  ground  that  certain  flat 
stones,  specified  In  the  ordinance  providing 
for  the  Improvement,  were  not  properly  de- 
scribed. The  result  was  that  sufficient  mon- 
ey was  not  collected  under  the  original  as- 
sessment to  pay  for  that  portion  of  the  im- 
provement whlcb  was  not  paid  for  by  the 
street  railway  company.  The  purpose  of 
the  present  proceeding  was  to  collect  money 
to  meet  this  deficiency.  The  county  court 
sustained  an  objection  which  was  to  the  ef- 
fect that  the  Improvement  which  was  con- 
structed by  the  ■  city  was  not  the  improve- 
ment contemplated  by  the  original  ordinance, 
and  this  presents  the  only  question  for  de- 
termbiatlon  here. 

William  M.  Plndell  (Edgar  Branson  Tol- 
man,  Corp.  Gonnsel,  and  Robert  Redfleld,  of 
counsel),  for  appellant.  George  W.  Wilbur, 
for  appellees. 

SCOTT,  J.  (after  stating  the  facts).  The 
original  ordinance  provided  for  paving  the 
street  with  a  roadway  60  feet  in  width.  The 
roadway  actually  constructed  is  64  feet  in 
widtb;  otherwise  the  improvement  Is  In  con- 
formity with  the  ordinance.  If  tbe  improve- 
ment be  deemed  substantially  the  one  de- 
scribed In  the  ordinance,  then  the  objection 
should  have  been  overruled.  People  v.  Whld- 
den,  191  111.  874,  61  N.  E.  133,  56  L.  R.  A. 
905;  People  v.  Church,  192  111.  302,  01  N.  E. 
496.  On  the  other  hand,  if  the  deviations  are 
of  such  a  character  that  the  Improvement  can- 
not be  denominated  as  one  of  the  same  char- 
acter and  description  prescribed  by  the  ordi- 
nance, the  objection  was  properly  sustained. 
Pella  T.  People,  159  111.  580,  42  N.  E.  784; 
Gage  V.  People,  200  la  432,  65  N.  K  1084. 
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Appellant  urged  that,  as  Che  street  raU- 
way  company  was  to  pay  for  a  istrip  of  the 
paving  16  feet  in  width  in  the  middle  of  the 
street,  the  property  owners  have  to  pay  for 
no  more  paving  than  they  would  have  been 
required  to  pay  for  had  the  improvement 
been  constructed  as  ariginally  designed,  and 
In  this  proceeding  ofCered  evidence  to  show 
that  the  improvement  as  constructed  was  as 
beneficial  to  the  property  owners  as  though 
it  had  been  constructed  with  a  roadway  50 
feet  In  width  instead  of  64  feet  in  width. 
The  faet  that  the  proi>erty  owners  were  not 
to  pay  the  Increased  cost  makes  no  difference 
at  all  in  determining  whether  the  improve- 
ment be  the  same  Improvement  contemplat- 
ed by  the  original  ordinance,  and  if,  upon  in- 
creasing the  width  of  the  roadway  28  per 
cent,  the  city  became  entitled  to  a  Judgment 
to  the  effect  that  the  Improvement  was  still 
the  same  improvement  by  showing  that  It 
was  as  beneficial  to  the  property  owners  as 
the  original  Improvement  would  have  beeis, 
by  making  the  same  showing  the  city  wouIC 
be  entitled  to  the  same  Judgment  if  the  widtb 
of  the  pavement  had  been  reduced  28  pc-i 
cent. 

If  the  city,  after  passing  the  amendatory 
ordinance,  had  sought  by  a  supplemental 
proceeding  to  collect  from  the  property  own- 
ers the  increased  cost  of  the  pavement,  it 
would  scarcely  contend  that  the  improve- 
ment contemplated  by  the  amended  ordi 
nance  was  the  6an;e  as  that  described  in  the 
original  ordinance,  and  the  fact  that  the  tit 
ditlonal  cost  was  to  be  paid  by  some  peirtfs 
other  than  the  property  owners  is  entlielr 
without  weight  In  determining  whether  tht 
improvement  made  was  the  one  for  which 
the  property  was  originally  assessed. 

In  our  judgment,  the  improvement  con- 
structed by  the  city  was  not  the  one  pro- 
vided for  by  the  first  ordinance,  and  the  ob- 
jection was  therefore  properly  sustained. 
The  judgment  of  the  county  court  will  be 
aflSrmed. 

Judgment  affirmed. 


(ai  III.  US) 

BARBER  V.  ALLEN. 
(Supreme  Court  of  Illinois.     Oct.  24,  1904.) 

D«KnS— COSSTBUCTIOH  —  BESEBVATIOKS  —  PBI- 
VATB  AUJSTB— OBB— TBAVBL— 
LIGHT  A-ND  AIB. 
1;  Complainant's  predecessor '  in  title  was  the 
owner  of  four  subdivided  lota  fronting  on  a 
certain  street  only  one  of  which  extended  150 
feet  deep  to  a  public  alley.  The  other  three 
were  only  118  feet  deep,  bounded  in  the  rear 
by  a  rectangular  piece  of  ground  facing  a  side 
street,  so  that  access  could  he  obtained  to  the 
rear  of  the  short  lots  from  the  side  street  only 
across  the  rear  of  such  lots.  A  deH  of  the.  two 
short  comer  lots  expressly  reserved  the  right  to 
use  a  sufficient  "private  aileyway  over  and 
across  the  west  end  of  the  lots  conveyed"  for 
the  use  and  accommodation  of  the  store  lots 
lying  on  the  north  side  thereof,  to  be  forever 
kept  open  and  maintained  for  said  purpose. 
The  property  was  business  property  suitable  on- 
ly for  stores,  located  in  the  center  of  the  prin- 
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cipal  baslness  district  of  a  city,  and  the  evidence 
warranted  a  finding  that  18  feet  was  necessary 
for  a  saitable  alleyway.  Held,  that  the  owners 
of  such  inside  lots  were  entitled  under  such 
reservation  to  a  private  right  of  way,  18  feet 
in  width  over  the  rear  of  the  comer  lots,  both 
for  travel  and  light  and  air. 

AK>eaI  from  Circuit  Court,  Will  County; 
Dorrance  Dlbell,  Judge. 

Bill  by  Francis  0.  Barber,  impleaded  with 
Baien  F.  Lahee  and  others,  against  Frank  S. 
Allen.  From  a  Judgment  in  favor  of  com- 
plainant, Impleaded,  for  less  than  the  relief 
demanded,  complainant  appeals.    Reversed. 

The  plat  showing  the  property  in  contro- 
versy 1b  given  below. 

D.  C.  Haven,  for  appellant 

RICES,  0.  J.  This  is  an  appeal  from  the 
circuit  court  of  Will  county  to  reverse  a 
decree  of  that  court  entered  upon  a  bill  filed 
by  tbe  appellant  and  other  complainants 
against  tbe  appellee.  The  master,  in  his 
report;  found  In  favor  of  complainants  upon 
all  material  allegations,  and  recommended  a 
decree  as  prayed  for.  On  exception  to  the 
report  of  tbe  master  part  of  his  findings  of 
(act  were  modified,  and  the  relief  granted 
'was  tbe  establishing  of  a  private  alley  or 
passageway,  as  appurtenant  to  tbe  property 
of  appellant  and  ber  co-complainants,  of  12 
feet  In  width  when  tbe  prayer  was  for  one 


18  feet  In  width.  Tbe  chancellor  also  seam- 
ed to  entertain  the  view  that  tbe  evidence  of 
certain  witnesses  summoned  and  testifying 
on  behalf  of  complainants  was  not  mate- 
.rial,  and  taxed  tbe  costs  of  their  attendance, 
service,  and  the  taking  of  their  testimony, 
and  $15  of  the  general  costs,  to  the  complain- 
ants. A  Joint  and  several  prayer  for  appeal 
was  granted,  and  appellant  prosecuted  this 
appeal,  complaining  of  tbe  act  of  tbe  court 
in  sustaining  tbe  exceptions  to  the  master's 
report  and  tbe  order  as  to  costs.  Appellee 
has  filed  no  brief  in  this  cause  or  taken  any 
notice  of  this  appeal.  The  statement  of  tbe 
case  as  made  by  appellant  will,  under  tbe 
mles  of  this  court,  be  accepted  as  ^correct, 
and  the  propositions  of  law  urged  by  api>el- 
lant  will  be  applied  to  tbe  facts  as  stated. 

From  appellant's  statement  it  appears  that 
on  September  6,  1880,  Halsey  W.  StiUman,  a 
resident  of  New  York  state,  was  tbe  owner 
of  88  feet  of  ground  fronting  east  on  Chicago 
street,  in  the  city  of  Jollet.  The  property 
was  bounded  on  the  south  by  Van  Buren 
street  Tbe  depth  of  tbe  lots  was  from  east 
to  west  in  that  block  160  feet,  but  the  south 
66  feet  of  the  land  owned  by  Stlllman  ex- 
tended back  only  118  feet,  and  the  north  22 
feet-  extended  clear  through  from  Chicago 
street  to  a  public  alley.  The  west  32  feet 
of  the  south  66  feet  belonged  to  one  Mar- 
ray,  so  that  tbe  south  66  feet  of  Stlllman 
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IUcked  32  f««t  of  extending  to  the  alley,  aod 
had  no  means  of  approach  at  the  rear  except 
by  passing  In  over  the  end  from  Van  Buren 
street  At  the  date  above  named  Stlllman 
conveyed  to  Hannah  E.  Campbell  a  tract 
of  22  feet  front  width  on  Chicago  street  and 
lying  next  to  Van  Boren  street,  and  of  the 
deptti  of  118  feet,  and  on  the  same  date  con- 
veyed to  her  husband,  Dr.  Merrltt  B.  Camp- 
bell, a  like  strip  of  22  feet  fronting  on  Chi- 
cago street,  and  extending  west  118  feet  to' 
the  Murray  tract,  and  adjoining  the  tract 
conveyed  to  Mrs.  Campbell  on  the  north. 
After  these  conveyances  were  made,  Stlll- 
man had  remaining  two  tracts  of  22  feet 
frontage  each,  one  lying  next  to  Campbell 
on  the  north,  extending  back  118  feet,  and  a 
22-foot  tract  still  further  north,  extending 
back  to  the  alley.  In  each  of  the  deeds  to 
Campbell,  Immediately  following  the  descrip- 
tion of  the  lands  conveyed,  and  as  a  part  of 
It,  waB  the  following  exception  and  reserva- 
tion: "But  hereby  expressly  excepting  and 
reserving  the  right  of  use  of  a  good  and  suf- 
ficient private  alley  way  over  and  across 
the  west  end  of  the  lot  hereby  conveyed,  for 
the  use  and  accommodation  of  the  store  lots 
lying  on  the  north  side  thereof,  which  alley 
way  shall  be  forever  kept  open  and  main- 
tained for  said  purposes."  Both  these  deeds 
were  promptly  placed  of  record,  and  Camp- 
l>ell  subsequently  conveyed  his  lot  to  bis 
wife. 

In  the  spring  or  summer  of  1881  Mrs. 
Campbell  erected  on  this  property,  at  the 
comer  of  Chicago  and  Van  Buren  streets,  a 
three-story  brick  building  with  a  frontage  of 
44  feet  The  south  half  of  the  building  ex- 
tended back  west  100  feet,  and  the  north 
half  of  the  building  extended  back  west  80 
feet  There  was  no  entrance  to  the  third 
floor  of  this  building  from  the  front,  and, 
for  the  purpose  of  gaining  access  to  that 
floor,  Mrs.  Campbell  had  constructed  a  tem- 
porary and  outside  stairway.  This  stairway 
began  at  the  west  end  of  her  building  that 
lay  along  Van  Buren  street  and  about  two 
feet  back  north  from  the  street,  and  was 
carried  north  ui)on  wooden  posts  for  sup- 
port across  the  west  end  of  the  building  that 
extended  west  100  feet,  and  was  then  turned 
east  along  the  north  side  or  wall  of  ber 
building  that  projected  farthest  west  until 
the  stairway  reached  the  third  floor  of  the 
building  that  extended  only  80  feet  west 
Wbere  the  stairway  started  from  the  street 
there  was  a  sort  of  brick  arch  or  entrance 
way.  Originally  the  stairway  seems  not  to 
have  been  covered,  but  it  was  afterwards 
covered  overhead  and  remained  open  under- 
neath. 

While  the  Campbells  owned  the  property, 
tbey,  together  with  Stlllman,  subdivided  the 
Campbell  property  and  the  Stlllman  tract 
that  extended  back  only  118  feet  Into  three 
lots  or  sublets;  and  as  they  lay,  counting 
from  south  to  north,  sublot  1,  being  the  lot 
bought  by  Mrs.  Campbell,  lay  next  to  Van 


Buren  street;  lot  2  lay  next  norHi,  and  was 
the  lot  bought  by  Dr.  Campbell;  and  lot  S 
was  retained  by  Stlllman  and  was  the  most 
northerly  lot  of  the  subdivision.  Each  of 
these  lots,  by  the  subdivision,  had  a  frontage 
of  22  feet  on  Chicago  street  and  a  depth  of 
118  feet  Subsequently  Mrs.  Campbell  ex-. 
tended  her  building  that  was  only  80  feet  in 
depth  by  building  to  the  west  thereof  a  one- 
story  building  extending  back  west  20  feet 
BO  that  the  west  end  of  her  building  as  thus 
extended  was  44  feet  north  and  south  and 
100  feet  west  from  Chicago  street  It  also 
appears  that,  prior  to  the  building  of  the 
stairway  across  the  west  end  of  the  south 
half  of  her  building,  she  had  constructed  an 
ash  pit  that  extended  four  or  five  feet  west  of 
the  building,  and  having  a  brick  or  stone  top, 
and  that  the  posts  BU];q;>ortlng  the  stairway 
rested  upon  the  ash  pit 

When  Stlllman  sold  to  the  Campbells  he 
reserved  some  old  buildings  that  were  on 
the  property  they  bought,  and  moved  them 
.onto  his  lots  lying  north  of  the  Campbell 
lots,  and  placed  them  so  that  they  fronted 
upon  Chicago  street  where  they  were  fitted 
and  leased  for  business  purposes.  One  of 
the  old  buildings  was  moved  to  the  west  end 
of  sublot  3  belonging  to  Stlllman,  and  was 
used  for  a  barn  for  a  number  of  years  from 
1881,  and  latterly  as  a  warehouse;  accesH 
to  it  being  had  from  Van  Buren  street  over 
tbe  disputed  tract  in  question.  About  the 
year  1892  appellee,  Allen,  purchased  the 
property  formerly  owned  by  Mrs.  Campbell. 
The  deeds  from  the  Campbells  and  the  deeds 
to  Allen  all  contained  references  to  and  were 
subject  to  the  reservation  in  the  deeds  from 
Stlllman  to  the  Campbells.  Allen  afterwards 
caused  to  be  constructed  at  the  west  end  of 
that  part  of  the  building  that  was  only  one 
story  an  outside  cellarway,  which  extended 
into  the  disputed  strip  about  six  feet 

The  bill  in  this  case  was  filed  January  22, 
1901.  Shortly  prior  to  the  filing  of  the  bill 
appellee  began  the  preparation  for  extending 
the  building  on  his  lots  back  practically  the 
full  depth  of  the  premises,  and  tore  out  the 
temporary  stairway  that  was  along  the  west 
end  of  his  building  and  leading  to  the  third 
story,  and  began  to  make  excavations  and 
bring  to  the  premises  material  for  his  ex- 
tension. In  the  bill,  complainants,  who  by 
inheritance  and  purchase  succeeded  to  the 
title  of  Halsey  W.  Stlllman,  and  the  present 
owners  of  the  Stlllman  tracts,  set  out  the 
foregoing  facts,  and  alleged  that  a  passage- 
way of  18  feet  in  width  between  the  Murray 
property  and  the  building  on  appellee's  prop- 
erty was  in  contemplation  of  the  grantor  and 
the  grantees  at  the  time  of  the  conveyances 
by  Stlllman  to  the  Campbells;  that,  though 
no  particular  width  was  described,  the  par- 
ties intended,  and  the  deeds  should  be  con- 
strued to  mean,  that  an  alleyway  and  pass- 
ageway of  a  sufficient  width  to  permit  de- 
livery wagons  and  drays  to  reach  business 
houses  that  should  be  constructed  on  sublet 
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S,  and  the  lot  lying  north  thereof,  and  de- 
liver goods  and  freight,  and  tnm  and  pass 
out,  shonld  be  held  to  be  reserved  and  ex- 
cepted from  the  conveyances. 

A  nnmber  of  tdtnesses  testified,  on  be- 
half of  the  complainants,  as  to  the  necessary 
width  of  such  a  passageway,  and  no  witness 
fixed  the  width  at  less  than  16  feet,  and 
most  of  them  from  18  to  22  feet.  We  think 
the  overwhelming  weight  of  the  evidence 
shows  that  a  passageway  18  feet  In  width 
was  the  least  that  wonld  serve  the  purpose 
for  which  it  Is  claimed  the  reservations  were 
made,  and  that.  If  the  deeds  are  to  receive 
the  construction  contended  for  by  the  com- 
plainants In  the  bill,  the  findings  of  the  mas- 
ter In  that  regard  shonld  have  been  sus- 
tained. The  record  shows  that  the  property 
iB  in  the  principal  business  district  of  the 
dty  of  Joliet,  within  one  block  of  the  court- 
bouse,  and  in  less  than  two  blocks  of  all 
the  banks  and  principal  business  establish- 
ments of  the  city;  that  the  property  sur- 
rounding appellant's  property  Ms,  and  has 
been  for  years,  all  built  up  with  business 
blocks,  most  of  them  tturee  or  more  stwles 
high,  and  that  the  reason  appellant's 'prop- 
erty has  not  been  so  built  up  is  that  Halsey 
W.  StUlman,  the  original  owner  thereof,  ex- 
ecuted a  life  lease  to  his  sister,  a  Mrs. 
House,  and  to  her  husband,  which  only  ter- 
minated In  1897.  StllimaU,  the  original 
owner,  lived  In  another  state,  and  there  is 
no  act  or  agreement  of  bis  that  Justifies  the 
placing  of  a  different  construction  upon  the 
deeds  made  by  him  to  the  Campbells  than 
that  contended  for  by  appellant,  although 
the  acts  of  the  Campbells  in  the  building  of 
the  temporary  stairway  and  the  ash  pit  dur- 
ing their  holding,  and  of  appellee  by  extend- 
ing his  cellarway  west  of  the  Oampbell 
building  and  Into  the  dlqtuted  strip,  would 
tend  to  show  that  they  placed  a  narrower 
construction  upon  the  reservation  than  la 
contended  for  by  appellant;  yet  it  did  not  lie 
within  their  power,  alone,  to  so  use  the 
property  or  to  so  Improve  the  same,  without 
the  consent  of  the  owners  of  the  Stillman 
tracts^  as  to  change  the  legal  effect  of  the 
deeds,  unless  such  acts  extended  over  a  suf- 
ficient period  to  bar  the  rights  of  appellant 
and  those  claiming  with  her.  No  such  length 
of  time  of  adverse  enjoyment  or  adverse 
claim  is  shown  by  this  record  as  gives  to 
appellee  a  title  to  the  passageway  intended 
by  the  parties,  to  the  exclusion  of  the  rights 
of  complainants  to  the  reservations  in  the 
deeds,  nor  is  there  anything  shown  that 
would  operate  as  an  estoppel  against  appel- 
lant or  her  ccMsomplainants,  or  those  with 
whose  title  they  are  in  privity. 

It  is  also  contended  by  appellant  that  as 
the  reservation  of  a  private  alleyway,  con- 
tained In  the  Stillman  deeds,  la  unrestricted 
In  its  terms.  It  includes  not  only  the  right 
of  passage,  but  also  the  right  to  use  the  same 
for  Ught  and  air,  which  latter  rights  are 
•aid  to  be  quite  as  important  to  the  property 


for  the  benefit  of  whidi  the  retenration  f» 
made,  as  is  the  right  of  passage.  We  are 
thus  brought  to  the  consideration  of  the 
meaning  and  legal  effect  of  the  deeds  from 
Stillman  to  the  Campbells. 

The  cardinal  rule  in  the  construction  of 
written  contracts  is  to  ascertain  the  Inten- 
tion <tf  the  parties.  Where  the  language  of 
the  contract  is  so  specific  that  the  intention 
may  be  found  in  the  instrument,  then  that 
Intention  as  thus  expressed  must  control; 
but  where  the  language  is  doubtful,  and  the 
grant  or  reservation  ia  dear  and  certain, 
the  extent  or  iimit  of  the  grant  may  be  as- 
certained by  Inquiring  Into  the  ctarcumstances 
of  the  parties,  the  condition  of  the  property 
to  be  affected,  and  the  uses  to  which  it  was 
put  or  was  in  contemplation' of  the  parties 
at  the  time  of  the  making  of  the  grant  or 
reservation.  It  sometimes  happens  that, 
where  a  right  of  way  Is  granted  or  reserved, 
there  has  existed  at  the  place,  prior  to  the 
grant  or  reservation,  a  way  that  has  been 
used  for  the  purposes  mentioned  or  Intended 
In  the  deed,  and  in  such  circumstances  the 
limits  of  the  way  then  existing  are  frequently 
adopted  as  the  limits  of  the  way  thus  grant* 
ed  or  reserved.  Dickinson  v.  Wbitlng,  141 
Mass.  417,  6  N.  B.  92.  But  in  those  cases 
where  there  has  existed  no  previous  passage- 
way or  way  that  can  be  regarded  as  in  con- 
templatlon  of  the  parties,  then  the  intention 
of  the  parties  must  be  determined  by  the 
condition  of  the  property,  and  the.  uses  to 
which  the  property  is  to  be  put,  and  it  wUI 
be  held  that  such  a  way  was  in  the  contem*. 
plation  of  the  parties  as  was  reasonably  nec- 
essary and  proper  for  the  intended  uses. 
Atkins  V.  Bordman,  2  Mete.  (Mass.)  457,  37 
Am.  Dec.  100. 

In  looking  to  the  reservation  in  the  case 
at  bar  It  is  found  that  an  alleyway  is  re- 
served for  the  use  and  accommodation  of 
the  store  lots  lying  on  the  north  side  of  the 
granted  premises,  and  that  this  allesrway  is 
to  be  forever  kept  open  and  maintained  for 
said  purposes.  We  find,  then,  from  the  in- 
strument Itself,  that  It  was  in  the  contem- 
plation of  the  parties  that  the  lots  owned  by 
the  complainants  in  the  bill  were  to  be  used 
for  stores  and  for  mercantile  purposes,  and 
that  the  way  that  is  to  be  maintained  is  to 
be  a  sufficient  private  alleyway  for  the  use 
and  accommodation  of  these  stores.  This  is 
as  far  as  the  Instrument  itself  advises  us  as 
to  what  was  the  intention  of  the  parties. 
From  the  evidence  it  Is  learned  that  the 
property  in  question  was  In  the  business  cen- 
ter of  an  Important  city,  and  that  the  store 
lots  for  whose  benefi.t  the  alleyway  is  re- 
served front  upon  a  public  street  in  that  city. 
From  these  facts  we  may  properly  condade 
that  the  parties  contemplated  that  a  mercan- 
tile business  should  be  conducted  on  these 
lots,  and  that  those  having  dealings  as  pur- 
chasers and  patrons  of  the  stores  thus  main- 
tained upon  these  lots  would  ordinarily  have 
access  to  them  from  Chicago  street,  upon 
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whleh  tbejr  fronted,  and  that,  therefore,  the 
Idea  that  was  In  the  cainds  of  the  parties  to 
the  Instrument  was,  not  that  an  alleyway 
•honld  be  reserved  In  order  that  the  patrons 
«t  those  stores  might  have  access  to  them 
for  ordinary  dealings,  bnt  that  the  parties 
may  have  bad  in  their  minds  some  other  and 
different  purpose.  It  Is  a  matter  of  common 
knowledge  that  In  the  conducting  of  a!  mer- 
cantile business  the  i^>odB  received  by  the 
proprietor  come  In  bulk,  and  are  usually, 
where  such  method  can  be  availed  of,  unload- 
ed and  received  at  some  rear  portion  of  the 
hnlldlng — most  commonly  at  a  public  alley- 
way; bnt  we  find  in  the  case  before  ns  that 
one  of  the  lots  retained  by  the  grantor  In 
the  deed  in  question  was  not  accessible  from 
any  pnbllc  alley,  and  therefore  we  are  led  to 
Uie  view  that  the  parties  bad  In  mind  a  way 
■oltable  for  the  delivery  of  goods  and  mer- 
chandise by  the  methods  usually  obtaining  In 
all  dtlea.  These  methods  are  shown  by  the 
evidence  to  be  by  drays  and  express  and  de- 
livery wagons,  and  the  conclusion  must  rea- 
sonably follow  that  such  was  the  purpose  of 
the  reservation. 

Having  then  before  us  the  reservation  and 
Its  purpose,  the  question  remains  as  to  the 
extent  of  the  way  necessary  for  the  accom- 
modation of  such  use.  The  deeds  locate  the 
way  at  the  west  end  of  the  lots  granted  but 
do  not  define  Its  width,  but  as  the  reserva- 
tion is  clear  and  certain,  and  the  purposes 
reasonably  susceptible  of  ascertainment,  we 
are  qnlte  satisfied  that  the  width  of  the  alley- 
way or  passageway  that  was  In  contempla- 
tion of  the  parties  was  such  as  would  be  nec- 
essary— In  the  words  of  the  reservation,  such 
as  was  "good  and  sufiicient  for  the  use  and 
accommodation  of  the  lots."  That  question 
then  became  one  of  fact,  to  be  determined  by 
calling  those  who  were  conversant  with  the 
requisites  of  a  way  that  would  be  good  and 
•nfflrient  for  the  accommodation  of  such 
uaes,  and  such  evidence  was  offered  and  ad- 
mitted before  the  master,  and,  as  we  have 
•aid,  clearly  showed  that  a  way  of  at  least 
18  feet  In  width  was  necessary  for  the  pur- 
pose of  the  reservation. 

Whether  the  complainants  In  the  bill  were 
MiUtled  to  the  way  for  the  uses  of  light  and 
air  mast,  as  we  think,  depend  upon  the  char- 
acter of  the  right  that  was  granted.  No 
radi  purpose  Is  expressed  in  either  of  the 
deeds,  and,  unless  the  way  Itself  shall  be 
deemed  to  be  such  a  way  as  carries  with  It 
the  right  of  light  and  air  which  the  property 
bolder  may  enjoy  as  an  Incident  to  the  way, 
It  cannot  be  said  to  be  Included  In  the  grant. 
The  rule  seems  to  be  that  the  reservation  of 
Ugbt  and  air  for  the  use  of  buildings  will  not 
be  implied,  but  must,  ordinarily,  be  express- 
ed; but  If  the  alleyway  or  a  right  of  way  be 
granted,  there  must  be  no  such  Interference 
iwlth  the  light  and  air  as  would  prevent  the 
proper  use  of  the  alleyway  or  right  of  way 
thns  granted.  If  the  thing  Itself— that  Is, 
the  alleyway,  as  a  distinctive  body  of  land- 
la  granted  or  reserved,  then,  of  course,  the 


person  for  whose  use  the  grant  or  reservation 
is  has  the  right  to  the  enjoyment  of  the  light 
and  air  without  obstruction  from  earth  to 
heaven;  bnt  if  there  be  bnt  a  passageway 
only,  then  the  restriction  is  that  there  must 
be  no  such  deprivation  of  the  light  and  air 
as  would  Interfere  with  the  use  of  the  way. 
Grafton  v.  Moir,  130  N.  Y.  465,  29  N.  E.  974, 
27  Am.  St.  Rep.  534.  In  the  case  at  bar  there 
seems  to  be  a  purpose  to  reserve  an  alley- 
way, which  is  designated  by  the  reservation 
as  a  private  alleyway,  as  contradistinguish- 
ed from  the  mere  right  of  passage  or  the  use 
of  a  way  for  the  purposes  mentioned,  and  this 
right,  according  to  the  provisions  of  the  res- 
ervation. Is  to  be  a  perpetual  right,  and  Is  to 
be  forever  maintained,  and  we  are  of  the 
opinion  that  with  such  reservation,  and  as 
incident  to  It^  Is  the  unobstructed  enjoyment 
of  light  and  air.  City  of  Chicago  v.  Borden, 
190  111.  430,  60  N.  B.  915;  Field  v.  Barling, 
149  111.  556,  37  N.  E.  850,  24  L.  R.  A.  406,  41 
Am.  St  Rep.  311;  Homer  v.  Keene,  177  III. 
890,  62  N.  B.  492.  Such  being  our  view,  we 
hold  that  the  circuit  court  of  Will  county 
erred  In  sustaining  the  exceptions  to  the  re- 
port of  the  master  as  to  the  width  of  the 
alleyway  and  In  Its  order  In  regard  to  costs. 

The  decree  will  be  reversed  and  the  cause 
remanded,  with  directions  to  the  circuit 
court  to  enter  a  decree  establishing  the  al- 
leyway as  of  the  width  of  18  feet,  and  to  en- 
ter a  decree  for  complainants  In  the  bill  for 
costs. 

Reversed  and  remanded,  with  directions. 


mi  iiL  ts.) 

SCHTTKNECHT  v.  SCHULTZ  et  al. 
(Supreme  Court  of  Illinois.     Oct  24,  1904.) 

WILLS— DEVISE— BEUOTENSaB—XLKOTIOR. 

1.  Testator  left  a  son  and  three  grandchildren, 
sons  of  the  son,  and  a  clause  of  the  will  gave 
the  son  property  until  testator's  youngest  grand- 
child should  attain  the  age  of  25,  when  it  was 
to  be  divided  among  the  grandchildren.  Held, 
that  the  wiU  was  void  for  remoteness,  as  not 
being  clearly  limited  to  the  grandchildren  then 
living. 

2.  The  fact  that  one  took  a  beneficial  Interest 
under  a  will  did  not  preclode  him  from  assert- 
ing that  a  clause  thereof  was  void  for  remote- 
ness. 

Appeal  from  Circuit  Court,  Kane  County; 
H.  B.  Willis,  Judge. 

Bill  by  J.  Fred  Schuknecht  against  Robert 
Schultz.  From  a  decree  for  defendants,  com- 
plainant appeals.    Reversed. 

This  Is  a  bill  filed  by  the  appellant  In  the 
circuit  court  of  Kane  county,  by  which  he 
seeks  to  have  declared  void  the  third  and 
fourth  clauses  of  his  father's  will,  on  the 
ground  that  they  violate  the  rule  against 
perpetuities.  The  testator,  John  J.  Schuk- 
necht, died  in  1898,  leaving  the  complainant, 
hig  only  son,  and  three  grandchildi-en,  sons 
of  the  complainant  The  clauses  of  the  will 
Important  to  be  considered  in  the  decision 
of  the  case  are  as  follows: 


f  1  Bee  Wills,  vol.  «,  Cent.  Dig.  i  SBC 
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"Second— I  desire  that  my  son,  7.  Fred 
Schuknecht,  shall  hare  the  use  of  my  store 
building  on  Main  street,  West  Dundee,  dur- 
ing his  lite.  It  shall  then  be  sold  and  divid- 
ed among  my  grandchildren,  eqiially. 

"Third — I  desire  that  my  son,  3.  Fred 
Schuknecht,  shall  haye  the  use  of  the  money 
for  which  I  hold  three  promissory  notes 
against  him  for  the  sum  of  |3612,  until  my 
youngest  grandchild  shall  have  reached  the 
age  of  twenty-flve  years.  It  is  then  to  be 
divided  equally  among  my  said  grandchil- 
dren. 

"Fourth — ^I  desire  that  my  homestead  in 
West  Dundee  be  rented  for  the  benefit  of 
my  son,  3.  Fred  Schuknecht,  until  my  young- 
est grandchild  be  twenty-flve  years  old.  It 
shall  then  be  sold  and  divided  equally  among 
my  grandchildren. 

"Fifth — I  give  and  bequeath  all  of  the  resi- 
due of  my  personal  property,  of  vrhat  nature 
soever,  to  my  son,  J.  Fred  Schuknecht." 

Upon  the  probate  of  the  will  Robert 
Schultz  was  duly  appointed  executor  thereof, 
and  be  and  said  grandchildren  were  made 
parties  defendant  to  the  bill.  The  executor 
and  one  of  the  grandchildren,  Henry  (being 
an  adult),  answered  the  bill,  and  a  guardian 
ad  litem  was  appointed  for  the  other  two, 
who  were  minors. 

It  is  claimed  by  the  bill  that  under  the 
third  and  fourth  clauses  all  grandchildren  of 
the  testator  living  at  the  death  of  appellant 
would  be  permitted  to  participate  in  the  dis- 
tribution, and  therefore  It  is  possible  that 
grandchildren  may  yet  be  bom  who  would 
not  have  arrived  at  the  age  of  25  years  with- 
in the  period  of  21  years  from  the  death  of 
appellant,  and  that  such  possibility  makes 
the  provisions  of  these  two  clauses  void  for 
remoteness.  It  is  also  alleged  in  the  bill  that 
the  executor  claims  the  right  to  hold  all  of 
said  property  in  trust  for  the  use  and  benefit 
of  the  children  of  the  complainant,  and  that 
such  claim  under  the  will  constitutes  a  cloud 
upon  the  complainant's  title.  The  answer  of 
the  executor  denies  the  allegations  of  the  bill 
as  to  the  construction  sought  to  be  placed 
upon  the  third  and  fourth  clauses,  and  claims 
the  right  to  hold  the  property  therein  men- 
tioned for  the  benefit  of  the  grandchildren. 
Upon  the  hearing  the  chancellor  found  the 
equities  against  the  complainant,  and  that 
he  was  not  entitled  to  the  relief  prayed  by 
bis  bill,  and  ordered  and  decreed  that  the 
same  be  dismissed  for  want  of  equity.  To 
reverse  that  decree  this  appeal  is  prosecut- 
ed. 

D.  B.  Sherwood,  for  appellant  Chas. 
Wheaton  and  W.  O.  Sutfln,  for  appellees. 

WILKIN,  J.  (after  stating  the  facts).  No 
question  was  raised  in  the  court  below  as  to 
Ita  Jurisdiction  of  the  subject-matter  of  the 
action,  nor  is  any  such  question  raised  here. 
Waiving  that  question,  we  are  of  the  opinion 
that  the  dismissal  of  the  bill  for  want  of  eq- 
uity was  erroneous. 

In  the  construction  of  a  will  it  is  the  duty 


of  the  court  to  ascertain,  as  nearly  as  pos- 
sible, the  Intention  of  the  testator  as  disclos- 
ed by  the  instrument,  and  to  give  it  that 
construction  which  will  carry  such  intention 
into  effect  It  is,  of  course,  true  that  the 
will  cannot  carry  into  effect  an  intention  of 
the  testator  in  violation  of  law,  and,  if  the 
provisions  of  the  will  In  question  violate 
the  rule  against  perpetuities,  they  must  be 
declared  void,  it  being  the  duty  of  the  court 
to  enforce  the  rule,  and  not  destroy  it  by 
adverse  construction.  Schaefer  v.  Schaefer, 
141  111.  337,  '81  N.  B.  136.  Where  a  wUl  is 
susceptible  of  either  of  two  constructions 
without  doing  violence  to  the  intention  of  the 
testator  as  disclosed  by  the  Instrument,  one 
of  which  would  render  It  void  and  the  other 
valid,  that  construction  must  be  adopted 
which  will  enforce  it  and  not  that  which 
would  defeat  its  operation.  29  Am.  &  Eng. 
Bncy.  of  Law,  353;  Chapman  v.  Cheney,  191 
III.  574,  61  N.  E.  363.  The  language  of  the 
testator  In  the  third  and  fourth  clauses  of 
this  will  falls  to  clearly  express  his  purpose. 
They  provide  that  the  property  is  to  be  equal- 
ly divided'  among  his  grandchildren  when  the 
youngest  shall  have  reached  the  age  of  25 
years,  but  whether  the  distribution  shall 
be  among  the  three  grandchildren  then  liv- 
ing or  among  all  his  grandchildren  living  at 
the  death  of  the  son  is  not  stated,  and  his 
intention  In  that  regard  can  only  be  deter- 
mined by  applying  the  rules  of  construction 
recognized  and  adopted  in  similar  cases. 

The  rule  prohibiting  perpetuities  requires 
that  the  absolute  ownership  of  property  must 
vest  in  some  one  within  the  period  of  a  life 
or  lives  in  being  and  21  years  and  9  months 
thereafter.  No  interest  subject  to  a  condi- 
tion precedent  is  good  unless  the  condition 
must  be  fulfilled,  if  at  all,  within  21  years 
and  the  period  of  gestation  after  some  life  in 
being  at  the  creation  of  the  interest  Where 
the  possibility  exists  that  the  fee  would  not 
vest  within  the  limit  fixed  by  the  rule,  the 
devise  is  void  for  remoteness.  In  other 
words.  If  there  is  a  possibility  that  a  viola- 
tion of  the  rule  can  happen,  then  the  devise 
must  be  held  void.  Owsley  v.  Harrison,  190 
111.  235,  60  N.  E.  89;  Lawrence  v.  Smith,  163 
111.  149,  46  N.  E.  259;  Eldred  v.  Meek,  183 
m.  26,  56  N.  B.  536,  75  Am.  St  Rep.  88.  If 
it  was  the  intention  of  the  testator  that  only 
the  three  grandchildren  living  at  his  death 
should  share  in  the  distribution,  the  rule 
would  not  be  violated,  but,  if  after-bom 
grandchildren  are  entitled  to  participate 
therein,  then  the  possibility  exists  that  the 
birth  of  a  grandchild  may  occur  who  would 
not  have  arrived  at  the  age  of  25  years  with- 
in the  required  period — ^L  e.,  the  death  of 
the  son — and  that  possibility  would  make  the 
third  and  fourth  clauses  void.  The  gift  in 
both  of  these  clauses  Is  to  the  grandchildren 
as  a  class,  and  not  as  individuals. 

It  la  a  settled  rule  of  ccmstructlon  tiiat; 
where  there  is  a  devise  to  a  class  of  per- 
sons, at  to  the  grandchildren  of  A.,  and  the 
estate  Is  to  come  into  possession  of  the  dev- 
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laeea  Immediately  npon  the  death  of  the 
testator,  those  persona  of  the  class  who  arq 
In  being  at  the  death  of  the  testator  will 
take  the  devise  to  the  exclusion  of  those 
afterwards  born;  but  if-  the  will  carves 
oat  a  particular  estate,  which  Is  to  Inter- 
vene between  the  death  of  the  testator  and 
the  period  of  distribution  of  the  estate  de- 
vised to  the  class,  then  all  persons  belong- 
ing to  such  class  at  the  time  when  the  es- 
tate Is  divided  are  iacluded — even  those  bom 
after  the  death  of  the  testator.  The  case 
of  Handberry  ▼.  Doolittle,  88  III.  202,  is  an 
early  case  on  the  subject  in  this  court  There 
the  language  of  the  devise  was  to  "the 
children  of  my  brother,  Rawley  S.  Doolittle," 
with  the  provision:  "And  I  do  further  will 
and  declare  tliat  Rawley  S.  Doolittle,  my 
brother,  shall  have  uncontrolled  and  absolute 
management  and  disposal  of  all  such  part 
of  my  estate  his  said  children  at  my  de- 
cease shall  become  entitled  to,  until  the 
youngest  of  said  children  shall  become  of 
fall  age,  to  use  said  means  at  his  discretion, 
without  having  to  account  to  any  person  or 
persons,  in  court  or  courts  whatsoever,  as 
to  his  application  thereof."  At  the  time  of 
making  that  will  Rawley  S.  Doolittle  had 
two  daughters  bom  by  his  first  wife.  He 
afterwards  remarried,  and  by  his  second 
wife  had  a  third  child.  In  1856,  prior  to  the 
birth  of  the  last  child,  there  was  a  partition 
between  the  three  devisees  then  claiming 
under  the  will.  In  1864  Rawley  S.  Doolittle 
died,  and  thereupon  the  third  child  filed  a 
petition  for  a  partition  of  the  tract  of  >land 
which  had  been  set  ofT  to  his  half-sisters, 
and  a  decree  was  rendered  in  his  favor.  A 
writ  of  error  was  prosecuted  to  this  court, 
and  In  the  decision  of  the  case  we  said  (page 
206):  "It  Is  a  well-settled  rule  in  the  con- 
struction of  wills  that,  where  there  Is  a 
devise  to  a  class  of  persons,  as  to  the  chil- 
dren or  issue  of  A.,  and  the  estate  is  to  come 
into  possession  of  the  devisees  immediately 
upon  the  death  of  the  testator,  those  persons 
of  the  class  who  are  In  'oeing  at  the  death 
of  the  testator  will  take  the  devise  to  the 
exclusion  of  those  thereafter  tram;  but  If 
the  will  carves  out  a  particular  estate, 
which  Intervenes  between  the  death  of  the 
testator  and  the  period  of  distribution  of 
the  estate  devised  to  the  class,  then  all  per- 
sons belonging  to  such  class  at  the  time 
when  the  estate  is  divided  are  Included, 
though  bom  after  the  death  of  the  testator." 
That  rule  has  been  followed  in  the  cases  of 
Ridgeway  v.  Underwood,  67  111.  419,  Blatch- 
ford  V.  Newberry,  99  111.  11,  and  Mather  v. 
Mather,  103  111.  607.  In  the  case  at  bar 
the  bequest  or  devise  to  the  grandchildren 
by  the  third  and  fourth  clauses  was  preceded 
by  an  interest  In  the  son,  the  appellant,  and 
the  period  of  final  distribution  was  fixed  at 
the  time  when  the  youngest  grandchild 
shotiid  become  25  years  of  age.  Therefore, 
If  the  intention  had  been  to  give  the  three 
living  grandchildren  a  present  vested  interest 
in  the  property  therein  mentioned,  the  testa- 


tor would  presumably  not  have  limited  the 
estate  to  take  effect  when  the  youngest 
grandchild  should  reach  the  age  of  25  years. 
It  was  the  expressed  Intention  that  the 
grandchildren  were  not  to  take  the  property 
upon  tlie  death  of  their  father,  or  at  any 
other  period  before  the  youngest  grandchild 
should  become  25  years  of  age,  and  there- 
fore the  gift  and  enjoyment  were  to  take 
eitect  at  the  same  time.  Applying  the  set- 
tled rules  of  construction  to  the  clauses  In 
question,'  it  l>eing  possible  that  grandchildren 
may  yet  be  bom  who  would  not  have  ar- 
rived at  the  age  of  25  years  within  the 
period  limited,  those  clauses  must  be  held 
void  for  remoteness. 

But  it  is  insisted  by  counsel  for  appelleeii 
that,  as  appellant  has  taken  a  beneficial  In- 
terest under  the  will,  he  is  bound  to  confirm' 
and  ratify  every  other  part  of  the  will,  or, 
in  other  words,  that  a  person  is  not  permit- 
ted to  take  any  beneficial  interest  under  a 
will  and  at  the  same  time  set  up  any  right  or 
claim  of  his  own,  even  if  otherwise  legal  or 
well  founded,  which  will  defeat  or  in  any 
way  prevent  the  full  effect  and  operation 
of  every  part  of  the  will;  and  in  support 
of  the  contention  many  cases  are  cited. 
These  cases  arc  founded  upon  the  doctrine 
of  election,  and  have  no  application  to  the 
facts  of  this  case.  Where  a  devisee  or  leg- 
atee takes  something  under  the  will  to 
which  he  would  not  be  otherwise  entitled, 
and  at  the  same  time  seeks  to  bold  property 
disposed  of  by  the  will  to  which  he  would 
be  entitled  if  there  had  been  no  will,  the 
doctrine  of  election  applies.  But  that  is  not 
this  case.  Here  the  contention  of  complain- 
ant below  is  that  the  third  and  fourth  claus- 
es of  the  will  are  illegal  and  void.  Those 
clauses,  being  invalid,  must  l>e  treated  as 
though  never  made  and  constituting  no  part 
of  the  wUl. 

The  circuit  court  erred  In  dismissing  the 
bill  for  want  of  equity,  and  its  decree  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Reversed  and  remanded. 

(212  111.  4M.) 

ITXINOIS  CENT.  R.  CO.  v.  TRUSTEES  OP 

SCHOOLS    OP   TP.    NO.    0    S.,    B.   2   W. 

THIRD  P.  M.,  JACKSON  OOUNTT. 

(Supreme  Court  of  Illinois,  Oct  24,  1904.    On 

motion  to  modify,  Dec.  7,  1904.) 

BAILBOAD   COUPANIES— INJITBIES  TO   ABDTTINO 
LANDOWNBBS — ^ELEMENTS  OF  DAMAGES. 

1.  In  an  action  by  the  school  trustees  for 
damages  arising  from  the  operation  of  a  railroad 
about  200  feet  from  the  schoolhouse,  refusing 
to  sti'ike  out  evidence  as  to  obstructions  to  view, 
danger  to  children,  attracting  attention  of  chil- 
dren by  passin^r  trains,  etc.,  was  error. 

2.  In  such  case,  an  instruction  thet  there 
could  be  no  recovery  for  obstruction  of  view,  or 
danger  of  children  going  on  the  track,  did  not 
cure  the  erroneous  admission  of  such  evidence. 

3.  In  an  action  by  school  trustees  for  damages 
resulting  from  the  operation  of  a  railroad  near 

<!F  3.  See  Eminent  Domain,  toL  13,  Cent  Dig.  {J  271^ 
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a^BchooIIioase,  tbm  c&n  be  no  recoverr  for  the 
Tibration  of  the  ground  caused  by  pasainf 
trains,  without  evidence  of  actual  damages. 

4.  School  Law,  art.  16,  §  1  (Kurd's  Rev.  St. 
1003,  p.  1702,  e.  122),  providing  that  no  justice, 
clerk  of  court,  sheriff,  or  constable  shall  charge 
liny  fees  where  any  school  officer  or  school  cor- 
poration sues  for  the  recovery  of  the  school 
fund,  or  for  any  interest  in  the  school  fund, 
does  not  apply  to  an  action  by  trustees  of 
schools  for  injuries  to  school  property. 

Appeal  from  Appellate  Cknirt,  Foorth  Dis- 
trict 

Action  by  the  trueteeB  of  schools  of  Town* 
ship  No.  9  south,  range  2  west  third  P.  M., 
in  Jackson  county,  against  the  Illinois  Cen- 
tral Railroad  Company.  Plaintiffs  had  Judg- 
ment, which  was  afi9rmed  by  the  Appellate 
Court,  (112  III.  App.  488),  and  defendant  ap- 
peals.   Reversed. 

Sidney  F.  Andrews  (J.  M.  Dickinson,  of 
counsel),  for  appellant  James  H.  Martin, 
for  appellees. 

GARTWRIGHT,  J.  This  action  on  the 
case  was  brought  by  the  appellees,  the  trus- 
tees of  schools,  for  the  use  of  School  District 
No.  2  In  the  city  of  Murphysboro,  against  ap- 
pellant In  the  circuit  court  Of  Jackson  coun- 
ty, for  damages  to  a  tract  of  land  containing 
two  acres.  In  said  city,  on  which  there  is  a 
two-Btory  brick  schoolhouse  occupied  for  a 
graded  school,  alleged  to  have  been  damaged 
by  the  operation  of  appellant's  railroad  ad- 
joining said  tract  The  declaration  averred 
that  defendant  constructed  Its  railroad  track 
south  of  said  premises,  and  was  maintaining 
and  operating  a  railroad  thereon,  and  char- 
ged that  In  passing,  the  locomotive  engines 
emitted,  discharged,  and  threw  out  and  stir- 
red up  great  volumes  of  smoke,  cinders,  ash- 
es, and  dust,  and  cast  the  same  over,  upon, 
and  Into  said  premises,  and  that  the  trains 
caused  loud  and  ominous  noises,  and  made 
the  ground  tremble,  vibrate,  and  shake,  caus- 
ing the  school  in  said  premises  to  be  dis- 
turbed and  frequently  to  suspend.  The  plea 
was  the  general  Issue,  and  upon  a  trial  there 
was  a  verdict  for  the  plaintiffs  for  $2,500. 
Defendant  moved  for  a  new  trial,  whereupon 
plaintiffs  remitted  $700  from  the  verdict  and 
the  court  overruled  the  motion  and  entered 
judgment  for  $1,800.  The  Appellate  Court 
for  the  Fourtb  District  affirmed  the  judg- 
ment 

The  railroad  was  constructed  and  operated 
on  defendant's  own  premises  adjoining  the 
schoolhouse  grounds,  no  part  of  which  was 
taken  for  the  use  of  the  railroad,  and  there 
was  no  Interference  with  any  right  of  access 
or  easement  appurtenant  to  the  land  or  con- 
stituting a  part  or  parcel  of  It  The  railroad 
was  built  In  a  natural  depression,  upon  an 
embankment  about  25  feet  high,  bringing  the 
track  about  on  a  level  with  the  first  floor  of 
the  schoolhouse.  There  was  some  difference 
In  the  hours  of  the  different  grades,  but  the 
school  hours,  Including  all  of  them,  were 
from  about  9  o'clock  to  12,  and  from  about  1 
o'clock  to  4.  During  that  time  six  or  eight 
trains  passed  the  premises.     There  was  a 


single  track  with  no  awitchesi  and  the  grade 
was  4C  feet  to  the  mile.  The  trains  going 
downgrade  caused  little  or  no  inconvenience 
to  the  school  or  premises,  but  It  was  claimed 
that  damages  were  caused  by  trains  irolng 
upgrade,  and  especially  the  freight  trains. 
The  railroad  track  was  variously  stated  to 
be  from  188  to  221  feet  from  the  school- 
house.  There  was  no  substantial  or  direct 
evidence  that  cinders,  ashes,  or  dust  were 
ever  thrown  on  the  premises  from  engines 
of  the  defendant.  The  school-teachers  were 
examined  as  witnesses  by  the  plaintiffs,  and 
one  of  them,  being  asked  whether  cinders 
were  cast  upon  the  schoolhouse,  rolled  that 
she  did  not  know;  that  they  bad  considerable 
cinders  anyhow  from  the  stoves  in  the  school- 
house.  Another  teacher,  when  asked  if  the 
trains  emitted  smoke  or  cinders,  answered, 
"Oh,  the  trouble  is  not  that  so  much,"  but 
she  said  there  was  some  smoke.  There,  were 
other  witnesses  who  were  residents  of  Mur- 
physboro, and  one  of  tbem  thought  there 
would  be  some  dust  and  another  that  there 
would  be  smoke  and  cinders,  but  he  said  that 
he  never  saw  any  cinders,  or  knew  that  any 
Were  ever  dropped  on  the  property.  Another 
said  that  he  thought  there  would  be  a  certain 
amount  of  soot  In  the  air  that  would  fall  on 
the  schoolhouse,  but  no  witness  testified  that 
any  dust  or  cinders  or  soot  was  ever  cast 
upon  the  premises.  There  was  some  testl* 
mony  that  a  jarring  or  vibration  could  be 
felt  at  the  schoolhouse  when  heavy  freight 
trains  went  up  the  grade;  but  whether  It 
was  atmospheric,  or  whatever  Its  natnre, 
there  was  no  evidence  whatever  of  any  dam- 
age from  that  source.  There  was  no  evi- 
dence that  the  building  or  the  walls  were  af- 
fected In  any  manner  whatever,  or  that  tiie 
building,  which  was  about  12  rods  from  the 
ralh»>ad,  was  not  as  secure,  safe,  and  sound 
as  It  ever  was.  Wrong  and  damage  must 
concur,  and  there  must  be  Injury  or  damage^ 
to  justify  a  verdict  on  account  of  vibration. 
There  was  no  evidence  tending  to  prove  any 
damage  from  that  source,  and  in  that  re- 
spect the  case  is  different  from  Chicago 
North  Shore  Street  Railway  Co.  v.  Payne, 
192  111.  239,  61  N.  B.  467,  where  the  ceilings 
and  walls  of  the  dwelling  house  were  cracked 
and  pieces  of  the  plastering  fell  off.  With 
reference  to  smoke,  the  evidence  was  that 
occasionally,  when  the  wind  came  from  tb« 
direction  of  the  railroad,  the  smoke  would 
enter  the  rooms  on  the  south  side,  facing  the 
track.  If  the  windows  were  open.  Two  of 
the  teachers  testified  that  they  were  not  dis- 
turbed much  by  the  smoke.  The  school  yeax 
commenced  In  September,  and  ended  the  lat- 
ter part  of  April.  During  most  of  that  time 
the  windows  were  closed,  and  there  was  no 
annoyance  from  smoke  when  they  were 
closed.  The  evidence  was  that  there  was 
some  slight  annoyance  from  the  smoke,  but 
the  principal  damage.  In  the  opinion  of  all 
the  witnesses,  was  the  noise  made  by  the 
trains,  which  Interfered  with  recitations  In 
the  school.    Tlie  railroad  cooaUtcdof  a  atn- 
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glfr  trade,  and  tbere  was  do  switching  or 
making  up  of  trains  opposite  the  premises. 
The  evidence  of  the  teachers  was  that,  when 
a  train  passed,  the  children  would  turn  to 
look  at  It  or  rise  out  of  their  seats,  and  In 
the  case  of  heavy  trains  the  noise  would 
sometimes  be  so  great  as  to  compel  a  stop- 
page of  recitations  for  a  minute  or  two  at  a 
time.  There  were  four  passenger  trains  and 
two  freight  trains,  together  with  an  occa- 
sional extra  freight  and  two  trips  of  the 
yard  engine,  dally,  during  the  school  hours. 

After  examining  the  witnesses  as  to  the 
effect  on  the  premises  of  the  operation  of 
trains,  none  of  whom  testified  as  to  value 
or  damages,  plaintiffs  produced  a  number  of 
witnesses,  and  asked  them,  on  direct  exam- 
ination, to  what  extent  the  value  of  the 
achoolhonse  premises  was  depreciated  by' the 
building  and  operation  of  defendant's  rail- 
road. These  witnesses  gave  no  specific  rea- 
sons for  fixing  the  damages,  but  testified  that 
the  school  property  before  the  railroad  was 
built  was  worth  $7,000  or  $8,000,  and  some 
of  them  estimated  the  damages  from  $2,000 
to  $5,000,  while  others  said  they  were  dam- 
aged from  one-third  to  50  per  cent  of  the 
▼alne  On  cross-examination  these  witnesses 
w»e  inquired  of  as  to  the  injuries  which 
formed  the  basis  of  their  testimony  as  to 
damages.  One  estimate  common  to  all  of 
them  was,  the  noise  made  by  the  trains, 
which  interfered  with  the  school;  and  one 
said  that  the  people  were  not  getting  the 
value  of  what  they  paid  to  the  school-teach- 
ers because  the  work  was  Interfered  with. 
One  estimate  of  damage  Included  was  at- 
tractlDg  the  attention  of  the  school  children 
dnrlng  school  hours  and  looking  at  the  trains 
go  by.  Other  witnesses  had  made  the  dam- 
age from  the  embankment  obstructing  the 
view  a  part  of  their  estimate,  and  others 
the  possibility  of  children  getting  on  the 
track  and  being  run  over.  They  had  all  in- 
cluded in  their  estimates  damages  for  which 
It  is  conceded  there  could  be  no  recovery, 
and  each  of  them  testified  that  he  was  unable 
to  state  the  amount  of  damages  excluding 
those  things  for  which  there  could  be  no  re- 
covery, snch  as  attracting  the  attention  of 
the  school  children,  obstruction  of  the  view, 
or  the  possibility  of  children  being  injured. 
It  was  made  clear  on  the  cross-examination 
that  there  was  no  testimony  of  those  wit- 
nesses as  to  the  amount  of  damages  occa- 
sioned by  smoke,  cinders,  dust,  or  other 
things  for  which  damages  could  be  recovered. 

The  court  denied  the  motion,  and  allowed 
the  testimony  as  to  the  amount  of  dam- 
ages, ranging  from  $2,000  to  $5,000,  or  from 
one-third  to  one-half  the  value  of  the  prop- 
erty, to  remain  before  the  Jury.  In  this  the 
court  erred.    Cfty  of  Chicago  v.  Spoor,  190 

ni.  840,  eo  N.  m  540. 

There  are  certain  injuries  to  property  for 
which  the  owner  may  recover  damages  al- 
though no  part  of  the  property  itself  is  ac- 
tually taken  for  the  public  use.  While  there 
is  but  Uttle  difficulty  In  laying  down  general 


rules  concerning  the  nature  of  such  injuries, 
there  is  sometimes  much  difficulty  in  apply- 
ing them  to  particular  cases  and  drawing 
a  definite  line  between  injuries  for  which 
the  law  allows  a  recovery  and  those  for 
which  It  affords  no  remedy.  The  provision 
of  the  Constitution  that  private  property 
shall  not  be  damaged  for  public  use  was  not 
intended  to  reach  every  possible  injury  that 
may  be  occasioned  by  a  public  Improve- 
ment. There  are  certain  injuries  incident  to 
ownership  of  property  In  towns  or  cities, 
which  directly  Imimir  its  value,  for  which 
the  law  does  not  afford,  and  never  has  af- 
forded, any  relief.  Klgney  v.  City  of  Chi- 
cago, 102  III.  64.  Those  injuries  are  com- 
pensated for  by  the  conveniences  and  ad- 
vantages of  civilization,  and  both  injuries 
and  benefits  are  common  and  public,  tinder 
the  Constitntlon  of  1848,  which  only  allowed 
compensation  for  property  taken  for  the  pub- 
lic use,  there  were  certain  direct  physical 
injuries  to  property,  none  of  which  was  ac- 
tually taken,  which  were  held  to  be  within 
the  Constitution.  Obstructing  the  natural 
flow  of  water,  and  turning  it  in  increased 
quantity  upon  the  lands  of  an  Individual, 
Is  an  example  (Nevins  v.  City  of  Peoria,  41 
111.  502,  89  Am.  Dec.  392;  City  of  Aurora 
v.  Glllett,  56  111.  132;  City  of  Aurora  v.  Reed, 
57  111.  29,  11  Am.  Hep.  1;  Toledo,  Wabash 
&  Western  Railway  Co.  ▼.  Morrison,  71  111. 
616);  also  discharging  dirty  water,  offal,  and 
filth  upon  premises  (City  of  Jacksonville  v. 
Lambert,  62  111.  519);  also  casting  smoke 
and  cinders,  or  dirt  and  dust,  upon  premises 
(Stone  V.  Fairbury,  Pontlac  &  Northwestern 
Railroad  Co.,  68  111.  394,  18  Am.  Rep,  656; 
Stack  V.  City  of  Bast  St  Louis,  85  111,  377, 
28  Am.  Rep.  619).  The  same  rule  has,  of 
course,  been  applied  under  the  present  Con- 
Btltntion,  and  a  direct  physical  disturbance 
of  property  by  casting  cinders,  smoke,  and 
dust  upon  it  has  been  considered  a  taking. 
Chicago,  Milwaukee  &  St  Paul  Railway  Co. 
▼.  Darke,  148  111.  226.  35  N.  E.  750;  Chicago 
North  Shore  Street  Railway  Co.  v.  Payne 
supra. 

The  present  (Constitution  requires  compen- 
sation for  property  taken  or  damaged  for 
public  use,  and  the  question  what  additional 
class  of  injuries  It  was  intended  to  provide 
for  was  first  fully  considered  in  Rigney  v. 
City  of  Chicago,  supra.  That  was  a  case  of 
the  obstruction  of  a  public  street  interfering 
with  the  access  to  property.  It  was  decided 
that  damages  from  such  an  injury  were 
guarantied  by  the  Constitution.  It  was  held 
that  If  an  obstruction  did  not  practically 
affect  the  enjoyment  or  use  of  neighboring 
property,  and  thereby  impair  its  value,  no 
action  would  lie,  but  tliat  If  the  owner  sus- 
tained a  special  damage  with  respect  to  his 
property  from  snch  a  cause  in  excess  of  that 
sustained  by  the  public  generally,  the  Con- 
stitution required  compensation.  This  rule 
was  then  laid  down  (page  80,  102  III.):  "In 
all  cases,  to  warrant  a  recovery.  It  must 
appear  there  has  been  some  direct  physical 
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disturbance  of  a  right,  either  public  or  prl- 
yate,  which  the  plaintiff  enjoys  In  connec- 
tion with  bis  property  and  which  gives  to  It 
an  additional  value,  and  that  by  reason  of 
such  disturbance  be  has  sustained  a  special 
damage  with  respect  to  his  property  In  ex- 
cess of  that  sustained  by  the  public  general- 
ly. In  the  absence  of  any  statutory  or  con- 
stitutional provisions  on  the  subject,  the  com- 
mon law  afforded  redress  In  all  such  cases, 
and  we  have  no  doubt  It  was  the  Intention  of 
the  framers  of  the  present  Constitution  to 
require  compensation  to  be  made  In  all  cases 
where,  but  for  some  legislative  enactment, 
an  action  would  He  by  the  common  law." 

The  Important  question  Is  to  determine 
what  Is  a  special  damage  and  Injury,  within 
the  meaning  of  that  and  other  cases.  One 
thing  that  Is  clear  Is  that  the  damage  must 
be  a  damage  to  property,  and  not  a  mere 
personal  inconvenience  or  Injury,  such  as  a 
damage  to  trade  or  business.  Hohmann  v. 
City  of  Chicago,  140  Dl.  226,  29  N.  E.  671. 
If  a  right  of  action  Is  merely  personal,  with- 
out reference  to  property,  the  Constitution 
does  not  guaranty  compensation.  If  the  In- 
jury amounts  only  to  an  inconvenience  or 
discomfort  to  the  occupants  of  property 
which  would  authorize  a  personal  action,  but 
not  affecting  the  value  of  the  property,  It 
Is  not  within  the  provision.  The  Injury  must 
also  be  actual,  susceptible  of  proof,  and 
capable  of  being  approximately  measured. 
It  must  not  be  merely  speculative,  remote, 
prospective,  or  contingent.  The  special  dam- 
age must  be  different  In  kind  'from  that  sus- 
tained by  the  general  public,  although  It  does 
not  cease  to  be  special  because  a  consid- 
erable number  are  affected  In  the  same  way. 
City  of  Chicago  v.  Union  Building  Ass'n, 
102  111.  379,  40  Am.  Rep.  598.  The  general 
public  does  not  mean  the  people  of  the 
state  at  large,  or  of  some  other  town  or 
city  who  are  not  affected  at  all  by  the  Im- 
provement, but  it  means  the  people  of  the 
whole  neighborhood,  and«  If  the  damages 
differ  only  In  degree  from  those  suffered  In 
common  by  such  public,  the  Injury  Is  not 
within  the  provisions  of  the  Constitution. 
It  Is  a  matter  of  common  knowledge  that, 
where  bituminous  coal  Is  used  by  Individuals, 
manufacturing  establishments,  and  railroads, 
the  atmosphere  is  filled  with  smoke,  and 
more  or  less  soot  Is  deposited  over  the  whole 
neighborhood  or  city.  In  populous  commiml- 
ties  no  one  escapes  Injury  and  annoyance 
from  other  causes,  such  as  the  dust  raised 
in  dry  weather  by  teams,  and  the  noise  of 
travel  over  stone  pavements,  and  perhaps 
with  loads  which  add  greatly  to  the  noise. 
Such  things  are  Inconveniences,  but  they 
are  common  to  everybody  and  special  to 
none.  They  affect  every  one  who  comes 
within  their  range,  without  regard  to  owner- 
ship of  property.  If  It  were  not  required 
that  damages  should  be  special  to  property, 
there  would  be  no  stopping  place  In  litiga- 
tion, and  the  oamb»  of  Inflnlteslmal  Injuries 


for  which  action  could  be  brought  would  be 
unlimited. 

The  provision  of  the  Constitution  must 
have  a  reasonable  and  practical  interpreta- 
tion, and  cannot  be  extended  to  require  com- 
pensation to  every  person  In  the  community 
who  can  hear  the  noise  of  a  train  or  be  in- 
terrupted to  some  extent  by  it.  According- 
ly, it  was  held  in  Aldrlch  v.  Metropolitan 
West  Side  Elevated  Railroad  Co.,  195  III.  456, 
63  N.  E.  155,  57  L.  R.  A.  237,  that  there 
could  be  no  recovery  for  the  usual  noise  and 
vibration  attendant  upon  the  operation  of 
the  railroad.  In  that  case  the  declaration,  In 
some  of  its  counts,  stated  a  gt^bd  cause  of 
action,  charging  obstruction  of  access  to  the 
IH%mlses,  vibration  and  consequent  damage 
to  the  property,  but  the  evidence  showed  that 
there  had  been  no  direct  physical  disturbance 
of  any  right,  public  or  private,  which  the 
plaintiff  enjoyed  In  connection  with  her  prop- 
erty. The  road  was  not  constructed  in  the 
street  along  plaintiff's  property.  Injuring  or 
destroying  any  right  which  she  enjoyed  in 
connection  with  it,  and  her  damages  were  of 
the  same  kind  as  those  sustained  by  the  gen- 
eral publla  The  distinction  between  that 
case  and  the  cases  of  Chicago,  Milwaukee  & 
St.  Paul  Railway  Co.  v.  Darke,  supra,  and 
Chicago,  Peoria  &  St  Louis  Hallway  Co.  v. 
Leah,  152  111.  249,  38  N.  E.  556,  was  there 
pointed  out.  In  the  first  of  those  cases,  cin- 
ders, ashes,  and  smoke  were  thrown  and 
blown  directly  on  the  plaintiff's  premises  in 
considerable  amount,  and  there  was  a  direct 
physical  Injury  to  the  property.  In  the  other 
case  the  plaintiff  was  the  owner  of  a  piece 
of  land  fronting  on  a  narrow  street,  20  feet 
wide,  which  the  railroad  crossed  diagonally 
opposite  plaintiff's  premises,  from  which  it 
was  distant  at  the  nearest  point  6^  feet. 
The  street  afforded  the  only  approach  to  the 
premises,  and  there  was  a  switch  near  by, 
and  in  both  cases  the  premises  were  occu- 
pied for  dwellings. 

It  Is  said  by  counsel  for  appellees  that  this 
case  is  the  same  as  Illinois  Central  Railroad 
Co.  V.  Turner,  194  111.  575,  62  N.  E.  798.  We 
think  the  distinction  is  quite  clear.  In  that 
case  the  railroad  was  built  in  a  street  within 
a  few  feet  of  the  plaintiff's  property,  on  a 
sharp  curve  and  considerable  grade,  and  the 
passing  engines  and  trains  threw  large  quan- 
tities of  smoke,  dust,  and  cinders  upon  the 
property,  and  caused  the  building  to  vibrate 
and  shake,  resulting  in  great  damage  to  it. 
Counsel  also  say  that  they  are  unable  to  dis- 
tinguish between  this  case  and  the  case  of 
Calumet  &  Chicago  Canal  &  Dock  Co.  t. 
Morawetz,  196  IlL  398,  63  N.  B.  165.  In  that 
case  a  railroad  was  constructed  and  operated 
in  front  of  plaintiff's  premises  In  a  public 
street  There  was  a  bouse  on  the  property, 
occupied  as  a  store  and  residence  for  fami- 
lies. There  was  a  track  and  several  switches 
at  the  corner  and  west  of  the  house  near 
the  side  door,  where  the  tracks  were  vrithln  a 
few  feet  of  tiie  building.    The  passing  trains 
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threw  smoke^  soot  and  cinders  directly  Into 
tbe  bOQse.  Both  cases  come  directly  witbin 
tbe  rules  already  stated. 

If  a  part  of  a  tract  of  land  Is  taken  for 
public  use,  compensation  is  to  be  made  equal 
to  the  market  value  of  the  property  so  taken, 
and,  in  considering  the  question  of  damages 
to  the  residue  of  the  land  not  taken,  all  ben- 
efits and  Injuries  which  are  real,  and  not 
merely  speculative  or  imaginary,  are  to  be 
taken  into  account  and  balanced  against  each 
other.  The  damages  must  be  real,  and  not 
imaginary  or  speculative.  Chicago  &  Pacific 
Railroad  Co.  v.  Francis,  70  111.  238.  But  the 
nature  of  the  use  to  which  the  property  Is 
aiH>Ued,  so  far  as  It  affects  the  remainder, 
must  be  considered.  There  would  be  an  en- 
tirely different  effect  ui>on  the  residue  where 
the  land  is  taken  for  a  public  park,  or  sim- 
ilar use,  than  if  taken  for  a  noisy  and  of- 
fensive use — at  least,  if  the  premises  were 
occupied  for  a  residence.  Noise,  smoke,  and 
dost  might  make  very  little  difference  in  tne 
value  of  a  foundry  or  machine  shop,  while  a 
residence  within  a  few  feet  of  a  railroad 
track  might  be  greatly  damaged.  The  same 
rule  has  been  substantially  applied  where  ac- 
cess to  property  by  way  of  a  public  street 
has  been  interfered  with  by  building  a  rail- 
road In  the  street  The  right  obstructed  and 
Interfered  with  In  such  a  case  Is  appurtenant 
to  the  land,  and  the  nature  of  the  obstruction 
and  use  is  a  proper  subject  of  Inquiry  as  af- 
fecting the  measure  of  damages.  In  such  a 
case  it  Is  a  natural  inquiry  what  the  nature 
of  the  obstruction  is,  and  what  effect  It  and 
Its  use  will  have  upon  the  property.  Al- 
though the  construction  of  a  road  is  author- 
lied  by  law,  the  corporation  is  not  protected 
in  the  negligent  and  improper  construction, 
nor  is  It  exempt  from  liability  for  injuries  for 
which  an  action  would  lie  at  common  law 
against  an  Individual.  Rlgney  t.  City  of 
Chicago,  supra. 

Tbe  court,  In  instructing  the  Jury,  told 
them  they  could  not  allow  any  damages  for 
cutting  off  the  view,  or  danger  to  school  chil- 
dren from  getting  on  the  track,  but  that  the 
plaintiffs  might  recover  for  the  casting  of 
smoke,  cinders,  and  ashes  on  the  premises, 
the  vibration  of  tbe  ground  caused  by  pass- 
ing trains,  and  loud  and  ominous  noises  dis- 
turbing the  school.  It  Is  clear  that  these  In- 
structions did  not  cure  the  error  of  denying 
the  motion  to  strike  out  the  evidence  which 
Included  Improper  elements  of  damage.  The 
amount  of  the  verdict  conclusively  demon- 
strates that  fact  The  $2,500  damages  allow- 
ed by  the  Jury,  and  the  Judgment  of  $1,800 
entered  after  the  remittitur,  have  no  founda- 
tion in  the  legitimate  evidence  of  damages 
for  which  an  action  could  be  maintained. 
The  Instruction  authorizing  a  recovery  for 
the  vibration  of  the  ground  caused  by  pass- 
ing trains  was  wrong  for  want  of  any  evi- 
dence that  the  property  was  damaged  in  any 
manner  thereby;  and  If  the  evidence  would 
warrant  an  Inference  that  there  was  any  di- 
rect physical  Injury  from  smoke,  cinders,  or 


dust,  and  that  the  smoke  and  nolae  were 
special  Injuries  to  the  property  as  herein  ex- 
plained, the  Jury  could  not  have  returned 
the  verdict,  or  the  court  entered  the  Judg- 
ment, without  considering  and  Including  the 
Improper  elements  testified  to  by  the  witness- 
es. The  building  was  about  200  feet  from 
the  track,  and  was  not  used  for  a  residence, 
bnt  was  devoted  to  school  purposes  during 
certain  hours  from  September  to  April,  in- 
clusive. Neither  the  verdict  nor  Judgment 
can  be  accounted  for  without  including  the 
Improper  testimony  as  to  damages  which 
the  court  refused  to  strike  out,  and  the  error 
was  not  cured  by  the  Instructions.  For  the 
errors  indicated,  the  Judgments  of  tbe  Ap- 
pellate Court  and  the  circuit  court  are  re- 
versed, and  the  cause  is  remanded  to  the 
circuit  court 
Reversed  and  remanded. 

On  Motion  to  Modify  Judgment 

A  judgment  recovered  by  appellees,  as  trus- 
tees of  schools.  In  this  case,  against  the  Illinois 
Central  Railroad  Company  for  damages  to 
school  property,  was  reversed  and  the  cause  was 
remandod  for  another  trial.  The  clerk,  in  en- 
tering the  judgment  of  the  courts  awarded  an 
execution  against  the  trustees,  doubtless  through 
inadvertence,  as  an  execution  cannot  issue  or 
school  property  be  sold  on  a  judgment.  The  mo- 
tion, so  far  as  it  rehites  to  the  execution,  is  al- 
lowed. 

The  motion,  further,  is  that  no  costs  be  taxed 
in  the  case,  because,  under  the  statute,  no  costs 
are  taxable  against  trustees  of  schools.  The 
provisions  of  section  1  of  article  16  of  the  school 
law  {Kurd's  Rev.  St  1903,  p.  1702,  c.  122)  are 
that  no  justice  of  the  peace,  constable,  clerk  of  any 
court,  sheriff,  or  coroner  shall  charge  any  fees  in 
a  case  where  any  school  officer,  school  corpora- 
tion, or  agent  of  tbe  school  fund  sues  for  the  re- 
covery of  the  school  fund,  or  for  any  interest 
on  the  school  fund.  It  is  the  view  of  the  court 
that  that  statute  does  not  apply  to  a  suit  of 
this  character,  brought  by  trustees  of  schools  to 
recover  damages  for  injuries  to  school  property. 
The  motion  as  to  that  branch  of  the  case  is  de- 
nied, as  to  costs. 


(212  111.  20.) 

CITT  OF  ELGIN  ▼.  NOFS, 

(Supreme  Court  of  Illinois.    Oct  24,  1904.) 

UVSICIPAI,  OOBPOBATIONS  —  nEFBCTIVE  SIDE- 
WALKS—PKDKSTBIANS—INJUBIES  —  EVIDENCE 
— NOTICE — CONTINUANCE— ILLNESS  OF  COUN- 
SEL —  AFFIDAVIT  —  ABGTJMENT  —  TIME— DAM- 
AGES—EXCES8IVENESS —  FINDING  BT  APPEL- 
LATE  COUET^BEMITTITUB — COSTS. 

1.  Where  an  application  for  continuance  for 
illness  of  two  of  defendant's  counsel  was  not 
accompanied  by  an  afiidavit  that  defendant  had 
a  meritorious  defense  other  than  that  two  for- 
mer judgments  for  plaintiff  had  been  set  aside 
on  appeal,  a  continuance  was  properly  denied. 

2.  Where  a  case  had  been  twice  tried  and  rec- 
ords made  of  such  trials,  in  the  absence  of  some 
specific  allegation,  in  the  affidavits  for  a  con- 
tinuance for  illness  of  two  of  defendant's  coun- 
sel, showing  why  tbe  remaining  attorneys  were 
unable  to  present  the  defense,  a  denial  was  not 
an  abuse  of  discretion. 

3.  Where,  in  an  action  for  injuries  on  a  de- 
fective sidewalk,  defendant  denied  that  the  walk 
was  out  of  repair,  and  insisted  that  defendant 

f  1.  See  CoDtlnuance,  voL  10,  CenL  Dig.  t  UO.    , 
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had  no  notice  of  any  defect,  the  admieslon  of 
evidence  aa  to  the  ipeneral  defective  condition  of 
the  walk  waa  not  error,  the  court  having  limited 
the  same  to  the  iasne  of  notice. 

4.  Where  an  action  for  injarlea  from  a  de- 
fective city  sidewalk  had  been  twice  tried,  and 
the  questions  of  fact  were  few,  and  the  law  was 
well  settled,  it  was  not  error  to  require  the  ar- 
gument to  proceed  in  the  evening  after  the  close 
of  the  testimony,  and  to  limit  it  to  an  hour  and 
a  half  on  each  side. 

5.  An  objection  that  a  Judgment  was  grossly 
excessive,  being  a  question  of  fact,  cannot  be 
reviewed  by  the  Supreme  Court  on  appeal  from 
a  finding  of  the  Appellate  Court. 

0.  Where  a  verdict  was  claimed  to  be  ex- 
cessive, and  the  Appellate  Court  on  appeal  di- 
rected a  remittitur  of  S5,000  as  a  condition  to 
an  affirmance,  the  entire  costs  of  the  appeal 
■honld  have  been  taxed  to  the  respondent. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  by  Louis  F.  Nofs  against  the  city 
of  Elgin.  From  a  judgment  In  favor  of 
plaintiS,  affirmed  by  the  Appellate  Court  aft- 
er remittitur  (113  111.  App.  618),  defendant  ap- 
peals.   Affirmed  in  part. 

R.  N.  Botsford  and  Charles  H.  Fisher,  lor 
appellant  Bussell  &  Haslehurst  for  appel- 
leSb 

RICKS,  O.  J.  Appellee  obtained  a  Judg- 
ment against  appellant  In  the  circuit  court 
of  Kane  county  for  $20,000  for  personal  in- 
juries alleged  to  be  due  to  the  negligence  of 
appellant  In  the  care  of  Its  sidewalk.  An  ap- 
peal was  prosecuted  to  the  Appellate  Court 
for  the  Second  District,  and  that  court  re- 
quired a  remittitur  of  $5,000,  taking  the 
view  that  the  damages  were  excessive,  and 
in  all  other  respects  affirmed  the  judgment 
of  the  circuit  court,  and  from  that  judgment 
this  appeal  is  prosecuted. 

No  question  arises  or  is  made  upon  the 
Instructions.  None  was  given  for  the  appel- 
lee. Twenty-one  were  given  at  the  request 
of  appellant,  and  two  that  were  requested 
were  refused,  but  no  complaint  Is  made  con- 
cerning the  same.  The  only  question  of  law 
— and  such  matters  alone  are  open  to  our 
consideration — relates  to  the  refusal  of  the 
court  to  grant  a  continuance  on  account  of 
the  sickness  of  a  portion  of  the  counsel  for 
appellant,  and  complaint  is  made  with  refer- 
ence to  the  admission  of  certain  evidence, 
the  limiting  by  the  court  of  the  argument  of 
counsel,  the  requirement  of  the  court  that 
the  cause  should  be  argued  in  the  evening  of 
the  day  upon  which  the  evidence  was  closed, 
and  the  judgment  of  the  Appellate  Court  as 
to  costs. 

The  case  has  been  three  times  tried  in  the 
circuit  court,  and  the  verdict  In  each  instance 
was  for  appellee.  The  first  was  for  $10,000, 
the  second  for  $15,000,  and  the  third  for  $20,- 
000.  It  has  been  three  times  to  the  Appel- 
late Court  (96  111.  App.  291;  103  111.  App.  11; 
113  111.  App.  61S),  and  has  once  before  been 
before  this  court  (200  IlL  232,  65  N.  B.  679). 

When  the  case  was  called  for  trial,  appel- 
lant entered  Its  motion'  to  continue  the  same, 
-or  to  postpone  tbe  bearing  thereof  to  a  fu- 


ture day,  because  of  the  Illness  of  R.  N.  Bots* 
ford,  special  counsel,  and  Charles  H.  Fisher, 
corporation  counsel,  for  appellant  It  ap- 
Xiears  from  the  record  that  the  trial  was  en- 
tered upon  oh  the  18th  day  of  February,  1903; 
that  on  the  9th  of  February  application  was 
made  by  appellant  for  a  change  of  venue, 
and  that  the  attorneys  appearing  to  make 
that  motion  on  the  part  of  appellant  were 
Fisher  &  Mann,  Botsford,  Wayne  &  Bots- 
ford, and  Aldrlcb  &  Worcester;  that  on  the 
16th  of  February  the  same  attorneys  were 
present  at  the  consideration  of  the  motion 
for  a  change  of  venue,  when  the  same  was 
overruled;  that  on  the  18th  the  motion  for 
a  continuance  because  of  the  Illness  of  two 
of  the  above-named  attorneys  was  made  by 
appellant  and  overruled,  and  the  cause  set 
for  immediate  hearing;  and  that  at  and  dur- 
ing the  trial  there  appeared  for  appellant  J. 
P.  Mann,  C.  H.  Wayne,  and  N.  J.  Aldrlch. 

We  think  the  evidence  fairly  and  suffi- 
ciently shows  that  Attorneys  Botsford  and 
Fisher  were  In  such  state  of  health  that  It 
was  not  proper  that  they  should  try  the 
cause,  but  we  think  also  that  the  evidence 
failed  to  show  that  appellant  was  or  could ' 
be  injured  thereby.  Neither  of  the  affidavits 
states  that  appellant  bad  a  meritorious 
ground  of  defense  to  the  action.  One  states 
that  Botsford  was  the  leading  counsel  and 
had  charge  of  the  case  at  the  former  trials, 
and  the  other  that  Fisher  was  corporation 
counsel;  and  the  affidavits  also  state  that  the 
former  judgments  were  set  aside,  but  do  not 
state  upon  what  grround,  nor  do  they  state 
any  ground  of  defense.  For  all  the  court 
could  know,  the  reason  for  setting  aside  the 
former  judgments  by  this  and  the  Appellate 
Court  was  solely  for  errois  of  the  court,  and 
not  for  lack  of  sufficient  evidence  to  sustain 
a  verdict  At  all  events,  the  mere  state- 
ment that  the  former  judgment  bad  been 
set  aside  did  not  sufficiently  show  that  ap- 
pellant had  a  meritorious  or  Substantial  d^ 
fense  to  the  cause  of  action,  and  before  delay 
can  be  Indulged  It  must  appear  that  there  Is 
such  a  defense,  and  that  the  applicant  will 
be  prejudiced  in  presenting  It  unless  the  ap- 
plication be  granted.  The  above  rule  Is  of 
such  general  application  that  It  has  been  en- 
forced in  criminal  as  well  as  civil  cases. 
Steele  v.  People,  45  HI.  152,  Mills  v.  BIand'» 
Executors,  78  111.  381.  Neither  of  the  affida- 
vits stated  that  the  remaining  counsel  were 
unable  to  fairly  and  fully  present  whatever 
defense  appellant  had.  The  partners  of  both 
Botsford  and  Fisher  were  In  the  case,  and 
remained  and  conducted  the  trial  in  conjunc- 
tion with  Mr.  Aldrich.  The  case  had  been 
previously  tried  twice  and  records  made  of 
such  trials,  and,  In  the  absence  of  some  spe- . 
cidc  allegation  In  the  affidavits  showing  why 
the  remaining  attorneys  were  unable  to  fair- 
ly present  appellant's  defense,  the  court  Is 
not  warranted  in  reaching  the  conclusion 
that  they  could  not  do  so.  Dacey  t.  People, 
116  111.  555,  6  N.  E.  165.  The  motion  for 
continuance  was  not  based  upon  a  statutory 
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.gromid,  bat  upon  a  ground  that,  wbere  It  ap- 
pears dearly  from  the  evidence  that  Injury  la 
likely  to  result  from  a  refusal  of  It,  a  trial 
■court.  In  the  exercise  of  a  sound  discretion, 
irill  grant  it;  but  being  a  matter  within  the 
■discretion  of  the  court,  unless  the  court  of 
xeTlew  can  see  that  there  was  an  abuse  of 
that  discretion,  a  judgment  otherwise  fair 
npon  Its  face  will  not  be  reversed.  Condon 
V.  Brockway,  157  111.  90,  41  N.  B.  634.  An 
inspection  of  the  record  discloses  that  every 
giDond  of  defense  that  appellant  could  in- 
terpose to  this  action  was  urged,  and  the 
Jury  fairly  and  fully  instructed  upon  the 
law  of  the  case,  and  In  such  state  of  the 
record  we  are  not  able  to  say  that  the  trial 
court  abused  its  discretion  in  denying  the 
application. 

The  sidewalk  on  which  the  injury  was  in- 
curred was  upon  a  bridge  crossing  the  Fox 
river,  which  the  evidence  shows  bad  become 
■so  old  and  in  such  state  of  repair  that  a  new 
tiridge  was  deemed  necessary,  and  was,  in  a 
sense,  onder  way  of  construction.  The  dec- 
laration contained  the  averments  tliat  the 
stringers  of  the  walk  were  "old,  rotten,  loose, 
■decayed,  worn,  and  broken,"  and  that  the 
planks  were  "loose,  broken,  old,  decayed, 
worn,  rotten,  unfastened,  .and  misplaced,"  and 
tliat  appellee  "stepped  upon,  along,  and 
against  a  portion  of  said  old,  broken,  unfast- 
■ened.  misplaced,  and  decayed  sidewalk,  and 
was  thereby  thrown,"  etc. 

A  number  of  witnesses  testified  that  in  the 
immediate  vicinity  of  the  place  where  appel- 
.ee  was  injured,  and  at  and  near  to  the  time 
•of  his  injury,  the  stringers  were  rotten  and 
■decayed,  the  planks  worn,  uneven,  broken, 
jiisplaced,  and  unmatched,  and  tliat  the  nails 
would  pull  up  and  stand  a  half  inch  above 
the  plank,  and  tliat,  though  the  nails  were 
•driven  back  In  place,  they  would  again  draw 
out  and  stand  np.  These  witnesses  were  ask- 
■ed  by  counsel  for  appellee  how  long  this  con- 
dition had  existed  continuously,  immediately 
prior  to  the  injury  of  appellee,  at  the  imme- 
diate point  where  the  accident  happened. 
AppeHant  objected,  and  urged  that  the  evl- 
■dence  must  be  confined  to  the  time  when  and 
the  place  where  the  accident  happened.  The 
•objection  was  overruled,  and  the  witnesses 
answered,  some  stating  for  one  year,  others 
two  years,  and  one  witness  three  years.  Ap- 
pellant urges  that  the  court  erred  in  admit- 
ting tills  evidence.  Api)eUant  was  denying 
that  the  walk  was  out  of  repair,  and  further 
Insisting  that,  even  if  It  was  out  of  repair, 
appellant  had  no  notice  thereof.  The  evi- 
dence was  competent  as  tending  to  show 
notice  to  appellant  of  the  alleged  defects 
to  which  this  evidence  related,  and  the  court, 
at  the  request  of  appellant,  instructed  the 
jury  that  it  should  only  be  considered  for 
that  purpose,  and  that  If  the  claimed  defects 
were  so  near  to  the  time  of  the  accident,  or 
had  not  existed  for  such  time  as  appellant 
would  be  presumed  to  have  notice  thereof, 
■and  actual  notice  was  not  shown,  then  the 
-evidence  as  to  the  general  defective  condi- 


tion of  the  walk  sbould  not  be  considered  by 
the  jury.  The  contention  that  the  evidence 
should  have  been  confined  to  the  particular 
spot  or  particular  plank  or  hole  through 
which  appellee  fell,  and  to  the  particular 
time  of  the  accident,  cannot  be  admitted. 
The  evidence  was  not  broader  than  the  dec- 
laration, and,  for  the  purpose  of  charging 
appellant  with  notice,  was  clearly  admissi- 
ble. City  of  Klgln  v.  Nofs,  200  111.  252,  65 
N.  E.  679:  City  of  TaylorvUle  t.  Stafford,  196 
III.  288,  63  N.  E.  624. 

Appellant  also  urges  objections  and  excep- 
tions to  other  evidence  admitted  in  the  case, 
and  we  have  examined  the  same  and  think 
there  was  no  substantial  error  in  the  ruling 
of  the  court  in  regard  to  It  ' 

When  the  evidence  was  closed,  the  court 
announced  that  the  argument  would  be  pro- 
ceeded with  at  7  o'clock  in  the  evening  of 
that  day,  and  counsel  were  inquired  of  as  to 
the  length  of  time  required  to  argue  the 
case.  Counsel  for  appellee  stated  that  they 
would  be  satisfied  with  half  an  hour.  Coun- 
sel for  appellant  objected  to  arguing  the  case 
that  evening,  and  also  objected  to  the  argu- 
ment being  limited.  The  court  overruled 
the  objections  of  counsel  for  appellant,  re- 
quired the  argument  to  be  proceeded  with, 
and  limited  the  time  to  an  hour  and  a  half 
on  each  side.  The  questions  of  fact  involv- 
ed in  the  case  were  few  and  were  not  in- 
tricate, and  the  questions  oi  law  as  applica- 
ble to  the  case  are  well  settled  and  gen- 
erally miderstood.  It  is  not  made  to  appear  , 
that  appellant  was  In  any  manner  preju- 
diced by  the  time  fixed  by  the  court  for  the 
argument,  or  by  the  limitation  upon  the 
same.  We  are  disposed  to  the  view  that  a 
reasonable  time  was  given,  and  courts,  in 
the  discbarge  of  the  public  business,  must  be 
given  discretion  as  to  when  proceedings  shall 
be '  had  Monmouth  Mining  &  Mfg.  Co.  v. 
Erllng,  148  UL  621,  86  N.  E.  117,  39  Am.  8t 
Eep.  187. 

Appellant  argues  at  great  length  that  the 
judgment  Is  grossly  excessive  and  Is  the  re- 
sult of  passion  and  prejudice,  and  Insists 
that  that  question  is  open  for  the  considera- 
tion of  this  court,  and  in  support  of  its  con- 
tention cites  Illinois  Central  Railroad  Co. 
V.  Ebert,  74  111.  399,  Loewenthal  v.  Streng, 
90  111.  74,  and  numerous  cases  from  the  Ap- 
pellate Court  of  this  state  wherein  judgments 
bare  been  reversed  upon  the  ground  here 
contended  for.  But  appellant  seems  to  over- 
look the  fact  that  the  two  cases  cited  from 
this  court  were  cases  brought  directly  to  this 
court  from  the  trial  court,  when  this  court, 
as  the  AK>ellate  Court  now  may  do,  conld 
consider  the  evidence,  and  conld  reverse 
upon  the  ground  that  the  judgment  was  ex- 
cessive; but  since  the  Appellate  Court  was 
established,  and  the  laws  regulating  the  ap- 
peals from  that  court  have  limited  this  court 
to  the  consideration  of  questions  of  law  only, 
we  are  not  now  permitted  to  enter  Into  a  dis- 
cnsslon  of  and  base  our  action  upon  matters 
of  fact    Upon  reflection,  we  think  counsel 
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for  appellant  will  readily  concede  that  wheth- 
tx  the  Judgment  at  bar  is  excesslTe  or  was 
the  result  of  passion  or  prejudice  on  the  part 
of  the  Jury  are  questions  of  fact,  and  not  of 
law.  We  have  numerous  times  held  that  the 
finding  of  the  Appellate  Court  upon  such 
matters  is  final  In  those  cases  that  come  from 
that  court  to  this  court.  Grossman  t.  Cos- 
grove,  174  111.  383,  51  N.  B.  694;  Boyce  T. 
Tallerman,  183  111.  115,  55  N.  B.  703. 

After  the  remittitur  of  $5,000  was  made 
In  the  Appellate  Court,  that  court  affirmed 
the  Judgment  of  the  circuit  court,  and  re- 
quired appellee  to  pay  one-half  the  costs  of 
that  court  Appellant  urges  that  the  order 
of  the  Appellate  Court  with  reference  to 
costs  was  error,  and  that  appellee  should 
have  been  required  to  pay  all  the  costs  of 
that  appeal.  The  order  was  erroneous.  The 
Appellate  Court  should  have  taxed  all  the 
costs  of  the  appeal  to  appellee.  The  Judg- 
ment was  $5,000  in  excess  of  what  appellee 
was  entitled  to  have.  He  could  have  remit- 
ted In  the  trial  court  and  thus  save  the  ap- 
peal. He  did  not  do  so,  but  the  appeal  was 
necessary  in  order  that  appellant  might  be 
relieved  from  this  excess.  By  remitting  in 
the  Appellate  Court  appellee  cannot  escape 
the  error  thus  committed  by  the  trial  court 
in  bis  favor  and  escape  the  payment  of  the 
costs  of  the  appeal.  Elgin  City  Railway  Co. 
V.  Salisbury,  162  111.  187,  44  N.  E.  407;  Snell 
V.  Warner,  91  111.  472;  North  Chicago  Street 
B.  R.  Co.  T.  Wrlxon,  150  111.  532,  37  N.  E. 
895. 

The  Judgment  of  the  Appellate  Court  la 
erroneous  as  to  costs,  and  in  that  respect 
is  reversed.  In  all  other  respects  the  Judg- 
ment of  the  Appellate  Court  is  afllrmed. 
Judgment  will  be  entered  in  this  court  for 
appellant  for  all  costs  of  appeal  In  the  Ap- 
pellate Court  and  In  this  court 

Reversed  in  part,  and  affirmed  in  part 


(212  111.  9.)  - 
■CITY  OP  CHICAGO  v.  MURDOCH  et  aL 
((Supreme  Court  of  IliinoiB.     Oct.  24,  1904.) 

IfVNICIPAX  COBPOBATIONS— INDEPENDENT  CON- 

TaACTOBS — CONRTEUCTION    OF   TDNNEI/— USE 

or  EXPLOSIVES— LIABILITY   OF  CITY. 

1.  A  city  Is  liable  for  the  negligence  of  an  in- 
iependent  contractor  in  excavating  a  tunnel 
with  dynamite,  the  work  being  inherently  dan- 
gerous. 

2.  A  city  is  liable  for  the  negligence  of  an  in- 
dependent contractor  in  excavating  a  tunnel, 
where  the  work  is  done  by  virtue  of  the  city's 
corimrate  power. 

3.  Where  a  city's  contract  for  the  construc- 
tion of  a  tunnel  provided  that  all  labor  per- 
formed should  be  subject  to  the  inspection  of 
the  commissioner  of  public  works,  the  city  wag 
liable  for  negligence  of  an  independent  con- 
tractor in  doing  the  work. 

4.  A  clause  in  a  contract  with  a  city  for  the 
itxcavation  of  a  tunnel,  that  the  use  of  explosives 
will  not  be  allowed,  may  be  waived  under  a  fur- 
ther provision  that  the  performance  of  all  work 
shall  be  under  the  supervision  of  the  commis- 
sioner of  public  works. 


I  Ifisb. 


1.  Sea  Municipal  CorporaUoos,  vol.  S8,  Cent  Dig. 


5.  In  an  action  against  a  city  for  injuries  to 
a  building  from  the  use  of  explosives  in  ex- 
cavating a  tunnel,  evidence  held  to  show  that 
the  commissioner  of  public  works  consented  to 
the  use  ofi  explosives  by  the  contractors, 

U.  A  question  to  the  commissioner  of  public 
works  as  to  whether  he  made  any  objection  to 
the  use  of  dynamite  by  a  contractor  in  ex- 
cavating a  tunnel  does  not  call  for  a  conclusion. 

7.  Where  a  contract  for  the  excavation  of  a 
tunnel  for  a  city  provided  that  explosives  shonld 
not  be  used,  except  in  rock,  but  also  provided 
that  all  work  should  be  under  the  supervision 
and  control  of  the  commissioner  of  public  works, 
it  was  the  duty  of  the  city  to  use  reasonable  dili- 
gence to  see  that  the  provision  as  to  the  use  of 
explosives  was  carried  out  and  it  was  liable 
for  injuries  to  a  building  caused  by  the  improp- 
er use  of  explosives  by  the  contractor  without 
objection. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Thomas  Mmrdoch  and  others 
against  the  city  of  Chicago.  From  a  Judg- 
ment of  the  Appellate  Court  a^rming  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

This  Is  an  action  on  the  case  brought  by 
the  appellees  against  the  appellant  to  recover 
for  damages  to  their  building  resulting  from 
the  use  of-  dynamite  In  the  construction  of  a 
tunnel  for  the  city..  On  September  15,  1895, 
the  city  entered  into  a  contract  with  J.  3. 
Duffy  for  the  construction  of  a  portion  of  a 
water  tunnel  under  the  surface  of  the  ground, 
extending  from  a  point  near  the  center  of 
Green  street  and  Grand  avenue  to  the  pump- 
ing station  at  the  comer  of  Fllmore  street 
and  Central  Park  avenue,  a  distance  of  about 
four  miles.  The  plaintiffs  owned  a  four- 
story  and  basement  building,  having  a  front- 
age of  about  eighty  feet  immediately  west 
of  Union  Park  Place,  known  as  Nos.  530-536 
West  Lake  street  The  work  on  the  portion 
of  the  tunnel  in  the  vicinity  of  plaintiffs' 
building  was  done  in  May  and  June,  1896. 
The  tunnel  extended  through  or  under  the 
southeast  comer  of  the  block  in  which  the 
building  is  located,  and,  In  making  the  ex- 
cavation, dynamite  was  used  by  the  con- 
tractor to  the  extent  that  the  buildiil];  was 
Jarred  and  shaken  so  that  the  walls  were 
cracked  and  caused  to  settle,  finally  falling 
into  such  a  dangerous  condition  that  the  city, 
through  its  building  commissioner,  notified 
the  plaintiffs  to  repair  the  same  within  five 
days,  and  In  default  of  their  doing  so  the 
city  would  proceed  against  them  according  to 
law.  Upon  a  trial  before  the  court  and  a 
Jury,  Judgment  was  rendered  for  the  plain- 
tiffs for  $1,400  and  costs,  which  has  been  af- 
firmed by  the  Appellate  Court,  and  hence 
this  appeal. 

Thomas  J.  Sutherland  (Edgar  Bronson  Tol- 
man,  Corp.  Counsel,  of  counsel),  for  appel- 
lant Wilson,  Moore  &  Mcllvaine,  for  a]>- 
pellees. 

WILKIN,  J.  (after  stating  the  facts).  The 
principal  grounds  of  reversal  Insisted  upon 
by  counsel  for  appellant  are  stated  as  foi- 
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lows  In  their  argnment:  (1)  "The  drcnit 
court  erred  on  the  trial  in  permitting  the 
witness  for  the  appellees,  William  D.  Kent, 
to  answer  the  following  question  on  his  di- 
rect examination:  'I  will  astr  whether  you, 
on  behalf  of  the  city,  made  any  objection  to 
the  use  of  dynamite  in  bowlder  clay,  running 
from  the  Carroll  avenue  shaft  west' "  (2) 
"The  circuit  court  erred  on  the  trial  in  giving 
to  the  Jury  the  appellees'  first  and  second  in- 
Btmctions."  (3)  "The  circuit  court  erred  on 
the  trial  in  refusing  at  the  close  of  the  evi- 
dence to  exclude  the  same  from  the  Jury,  and 
to  Instruct  the  Jury  to  find  the  city  not 
guilty."  (4)  "The  verdict  and  Judgment  were 
and  are  against  the  law  and  the  evidence." 
C5)  "The  circuit  court  erred  in  overruling  the 
motion  for  a  new  trial  and  rendering  Judg- 
ment on  the  verdict" 

It  la  not  denied  that  the  evidence  fairly 
tended  to  prove  the  plaintilTs'  case  on  their 
theory,  but  the  contention  is  that  the  acts 
Gliarged  in  the  declaration  as  causing  the  in- 
jury were  the  wrongful  or  negligent  acts  of 
an  independent  contractor,  for  which  the  mu- 
nicipality is  not  liable.  Hence  the  second, 
tiiird,  and  fourth  of  the  foregoing  alleged 
errois  involved  the  same  legal  questions,  and 
may  be  properly  considered  together.  The 
general  rule  is  tliat  the  principle  of  responde- 
at superior  does  not  extend  to  cases  of  In- 
dependent contractors  where  the  party  for 
whom  the  work  is  done  is  not  the  immediate 
superior  of  those  guilty  of  the  wrongful  act, 
and  lias  no  control  over  the  manner  of  doing 
the  worlc  under  the  contract.  2  Dillon  on 
Mun.  Corp.  (Sd  Ed.)  i  1028.  But  the  same  au- 
thor says  in  the  following  section:  "The 
general  rule  is  stated  in  the  preceding  sec- 
tion, but  it  is  important  to  bear  in  mind  tliat 
it  does  not  apply  where  the  contract  directly 
requires  the  performance  of  a  work  intrin- 
sically dangerotiB,  however  skillfully  perform- 
ed. In  such  a  case  the  party  authorizing  the 
work  is  Justly  r^arded  as  the  author  of  the 
mischief  resulting  from  it  whether  he  does 
the  work  himself,  or  lets  it  out  by  contract" 
We  adopted  and  applied  that  rule,  with  the 
above  exception  as  applied  to  a  municipal 
corporation,  in  City  of  Joliet  v.  Harwood,  86 
IIL  110,  29  Am.  Rep.  17,  and  again  in  Village 
of  JefTerson  v.  Chapman,  127  111.  438,  20  N. 
B.  3S,  11  Am.  St  Rep.  136,  and  in  the  latter 
case  Quoted  with  approval  the  language  of 
Judge  Dillon  set  forth  in  section  1029.  An- 
other exception  to  the  general  rule  applicable 
to  tills  case  is  that  where  an  individual  or 
a  ctMporation  does  wwk  purauant  to  a  spe- 
cial franchise  or  charter  power,  the  doctrine 
of  respondeat  superior  is  applicable.  North 
Chicago  Street  Railroad  Co.  v.  Dudgeon,  184 
Dl.  477,  58  N.  B.  796,  and  authorities  cited. 
Bapedally  see  West  v.  St  liouis,  Vandalia  Sc 
Terre  Haute  RaUroad  Co.,  63  IIL  545;  16 
Am.  ic  Bug.  Bncy.  of  Law  (2d  Ed.)  201.  In 
the  recent  case  of  Fitz  Simons  &  Connell  Oo. 
V.  Braun  ft  Fitts,  199  111.  390,  65  N.  E.  249,  59 
L.  R.  A.  421,  we  said  (page  394,  199  111.,  and 
page  2B0,  66  N.  B.,  59  U  R.  A.  421):     "The 


performance  of  the  work  of  excavating  the 
tunnel  underneath  the  buildings  of  a  populous 
city  with  dynamite  was  intrinsically  danger- 
ous, no  matter  how  carefully  and  skillfully 
.the  explosions  were  conducted.  The  nature 
and  power  of  dynamite  as  an  explosive  have 
been  demonstrated  by  universal  experience, 
and  it  is  a  matter  of  common  knowledge 
that  the  use  of  dynamite  as  an  explosive  is 
intrinsically  dangerous,  and  of  this  the  courts 
will  take  Judicial  notice.  17  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  900;  Norwalk  Gas- 
light Co.  T.  Norwalk,  63  Conn.  527,  28  AO. 
32."  The  work  contracted  to  be  done  in  this 
case  was  by  virtue  of  the  corporate  powera 
of  the  city  of  Chicago,  and  the  case  is  there- 
fore clearly  within  both  of  the  foregoing  ex- 
ceptions. 

It  ia  also  the  settled  law  of  this  state  that 
when  a  municipal  corporation  contracts  for 
the  making  of  a  public  improvement  under 
the  supervision  of  its  own  engineer  or  oth» 
proper  officer,  and  subject  to  bis  orders,  the 
corporation  is  liable  for  damages  caused  by 
the  negligence  of  the  contractor;  the  doc- 
trine of  respondeat  superior  being  applicable. 
In  City  of  Chicago  v.  Joney,  60  Ul.  883,  it 
was  insisted  by  the  city  that  under  its  con- 
tract with  its  contractora.  Fox,  Howard  tc 
Walker,  the  latter  were  not  its  servants,  "but 
Independent  contractora,  and  alone  liable  for 
damages  occasioned  by  the  manner  in  which 
the  work  was  done";  and  it  waa  thera  said 
(page  887):  "Portions  of  the  contract  are 
found  in  the  record,  in  which  it  appeara  the 
city  retained  a  supervisory  control  over  the 
work,  and  had  power  to  dismiss  any  person 
employed  by  the  contractora  on  the  work; 
and  the  dismissions  of  the  board  of  public 
works,  who  represented  the  city,  were  final 
and  conclusive  in  every  case  that  might  arise 
under  the  contract  Hera  was  dependence — 
serviency— in  the  contractors,  and  for  their 
negligence  the  doctrine  of  respondeat  superi- 
or must  apply.  By  the  contract  the  entire 
work  was  to  be  nnder  the  immediate  direc- 
tion and  superintendence  of  the  city,  through 
the  board  of  public  works.  The  principle  is 
well  settied,  when  a  contractor  is  under  the 
direction  and  control  of  tiia  employer,  the  em- 
ployer Is  liable  for  the  negligence  of  the  con- 
tractor." The  same  doctrine  was  announced 
and  followed  in  City  of  Cliicago  v.  Dermody, 
61  III.  431. 

Upon  looking  into  the  contract  between 
the  dty  of  Chicago  and  the  contractor,  Duf- 
fy, we  find  that  it  was  signed  by  W.  D.  Kent 
commissioner  of  public  works,  on  behalf  of 
the  city,  and  contains,  among  other  provl- 
sions,  the  following:  "All  of  the  material 
used  in  said  work,  manner,  time  and  place 
of  doing  same,  together  with  all  things  there- 
with connected,  must  be  in  each  and  every 
particular  satisfactory  to  the  commissioner 
of  public  works  of  said  dty."  "Said  work 
shall  be  done  In  accordance  with  plans  pre- 
pared for  the  doing  of  the  same.  •  •  • 
Said  work  shall  be  commenced  on  or  before 
the  firat  day  of  October,  A.  D.  1895,  ahall  pco- 
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gress  regrtiilrly  and  nnfnterrnptedly  after  It 
■ball  have  l>«en  begun,  exc^t  as  shall  be 
otherwise  ordered  by  the  commissioner  of 
public  works,"  etc.  "Should  the  commission- 
er of  public  works  deem  it  proper  or  neces- 
sary, in  the  execution  of  the  work,  to  make 
any  alterations  which  shall  Increase  or  di- 
minish the  expense,  such  alterations  shall 
not  vitiate  or  annul  the  contract  or  agree- 
ment hereby  entered  Into,  but  the  said  com- 
missioner shall  determine- the  value  of  the 
work  so  added  or  omitted,  such  value  to  be 
added  to  or  to  be  deducted  from  the  contract 
price,  as  the  case  may  be.  And  the  said 
party  of  the  first  part  covenants  and  agrees 
to  perform  all  of  said  work  under  the  imme- 
diate direction  and  superintendence  of  the 
commissioner  of  public  works  of  the  city  of 
Chicago,  and  to  his  entire  satisfaction^  ap- 
proval and  acceptance.  All  material  used 
and  all  labor  performed  shall  be  subject  to 
the  Inspection  and  approval,  or  rejeclion,  of 
said  commissioner,  and  the  said  city  of  Chi- 
cago hereby  reserves  to  Its  commissioner  of 
public  works  the  right  finally  to  decide  an 
questions  arising  as  to  the  proper  perform- 
ance of  said  work."  In  short,  the  contract 
clearly  shows  upon  its  face  that  the  city  re- 
tained, through  its  commissioner  of  public 
works,  the  absolute  control  and  supervision 
of  the  work,  and  the  manner  in  which  it 
should  be  performed.  Therefore,  under  the 
foregoing  decisions  (City  of  Chicago  v.  Joney 
and  City  of  Chicago  t.  Dermody,  supra), 
Duffy  was  not  an  independent  contractor,  and 
for  his  negligence  the  doctrine  of  respondeat 
superior  must  apply. 

It  Is  said,  however,  that  the  evidence  in 
this  case  proves  that  the  dynamite,  the  use 
of  which  caused  the  injury  complained  of, 
was  in  what  Is  termed  "bowlder  clay,"  In  pos- 
itive violation  of  the  express  terms  of  the 
contract  The  commissioner  of  public  works 
testified  that  he  had  charge  of  the  work,  and 
says:  "When  I  went  down  in  the  tunnel  at 
the  times  I  indicated,  I  made  an  inspection 
of  the  character  of  the  soil  throng  which  the 
tunnel  was  being  constructed.  I  knew  what 
the  character  of  the  soil  was  between  the 
Carroll  avenue  shaft  and  the  Hoyne  ave- 
nue shaft  We  had  borings  Indicating  what 
the  soil  was.  Sometimes  we  found  blue  clay; 
at  others,  mixture  of  blue  clay,  bowlders; 
and  as  it  got  farther  west  we  struck  solid 
rock.  My  recollection  is  that  we  struck  solid 
rock  about  Wood  street  and  from  Wood 
street  east  the  material  was  largely  bowlders 
and  clay."  Bis  evidence,  as  well  as  that  of 
other  witnesses,  is  to  the  effect  that  explo- 
sives were  used  in  bowlder  clay,  but  it  can- 
not be  determined  from  this  record  that 
blasting  In  solid  rock,  or  what  is  called  in 
the  contract  "sound  rock,"  did  not  In  some 
degree  contribute  to  producing  the  alleged 
Injury.  The  clause  relied  upon  as  prohibit- 
ing the  use  of  dynamite  Is  found  In  the  speci- 
flcations  attached  to  the  contract  for  the 
guidance  of  bidders,  and  made  a  part  of  the 
agreement    It  reads  as  follows:    "The  use 


of  explosives  win  not  be  aHowed  or  permit'* 
ted  except  in  rock  excavation."  It  can  hard- 
ly be  regarded  as  an  absolute  prohibitloa 
against  the  use  of  explosives  except  in  rock 
excavation.  It  Is  rather  a  reservation  to  the 
city  to  control  that  matter,  but,  however 
construed,  there  can,  we  think,  be  no  serious 
question  as  to  the  right  of  the  city  to  waive 
It,  under  the  reservation  to  Its  commissioner 
of  public  works  to  control  the  manner  of  do- 
ing the  work,  together  with  all  things  there* 
with  connected,  to  the  satisfaction  of  tbs 
commissioner  of  public  works,  and  which 
"reserves  to  its  commissioner  of  public  works 
the  right  finally  to  decide  all  questions  aris- 
ing as  to  the  proper  performance  of  said 
work."  The  commissioner  testified:  "They 
got  the  clay  out  by  driUing  and  then  putting 
charges  of  powder  in — dynamite  blasting.  I 
saw  them  drilling  in  there  In  the  excavation, 
and  I  saw  them  there  when  they  were  laying 
np  their  brickwork  and  packing  it  up,  at  vari- 
ous times  when  I  was  there,  not  only  in  that 
section,  but  in  other  sections.  I  never  was 
there  when  there  was  any  discharging  of 
dynamite.  I  never  saw  them  insert  it  in  that 
section.  I  saw  them  drilling  for  it  The  city 
engineer  reported  as  to  the  progress  and 
methods  there,  and  as  to  whether  the  con- 
tractor was  living  up  to  the  specifications  or 
not  We  bad  a  meeting  almost  dally  with  all 
of  the  beads.  They  reported  dynamite  was 
being  used  In  the  tunnel  proper,  but  not  In 
the  shafts.  It  was  necessary  to  use  dyna- 
mite to  get  out  the  bowlder  clay.  In  some 
of  the  blue  clay  it  was  not  absolutely  neces- 
sary. At  other  points  we  found  it  hard  as 
rock,  and  there  they  had  to  use  dynamite. 
They  could  not  make  any  progress  without 
It  •  •  •  1  know  they  had  to  use  dyna* 
mite  there  in  the  combination  of  bowlder 
and  clay,  where  they  got  it  together,  and  al- 
so in  some  rock,  and  that  Is  ail  I  know — the 
general  knowledge  that  dynamite  was  used 
in  the  bowlder  and  clay  there,  as  they  did 
also  in  the  regular  formation."  All  this  tes- 
timony was  adjiiitted  without  objection  or 
exception,  and  it  clearly  shows  that  the  dyna- 
mite was  used,  by  and  with  the  consent  of 
the  commissioner  of  public  works,  as  neces- 
sary in  the  perfortnance  of  the  work  In  mak- 
ing the  excavation. 

But  two  instructions  were  given  at  the  In- 
stance of  the  plaintiffs,  the  first  of  whicb 
announces  the  constitutional  provision  that 
private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  Just  compensa- 
tion therefor  being  made  to  the  owner,  and 
directs  the  Jury  that  if  they  believe  from  the 
evidence  that  the  plaintiffs'  property  was 
damaged  by  the  use  of  explosives,  etc., 
they  should  find  for  the  plaintiffs  and  assess 
their  damages  at  the  reasonable  cost  of  re- 
pairs necessary  to  place  said  building  in  the 
condition  It  was  before  such  damage,  if  such 
reasonable  cost  appears  from  the  evidence; 
and  the  second  lays  down  the  rale  announ- 
ced In  Fitz  Simons  &  Connell  Co.  v.  Braim  Sc 
Fltts,  supra,  as  to  the  use  of  dynamite  In  a. 
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popnlotis  dty  belnj  Inherently  dangerona, 
however  aklllfally  handled,  and  also  directs 
the  Jury  that  if  they  believe  from  the  evi- 
dence In  this  case  "that  the  defendant  caus- 
ed to  be  constructed  by  a  contractor  a  water 
tunnel  for  the  use  of  the  city,  and  as  part 
of  Its  water  system.  In  the  vldnlty  of  the 
property  of  the  plaintiffs,  and  that- dynamite 
was  used  In  the  excavation  of  said  tunnel, 
•  ♦  ♦  and  if  the  Jury  further  believe  from 
the  evidence  that  injuries  were  caused  to  the 
building  of  the  plaintiffs  described  in  their 
declaration  by  the  explosion  of  dynamite 
used  In  the  excavation  of  said  tunnel,  then 
the  )nty  will  find  for  plaintiffs  In  this  case, 
and  assess  plaintiffs'  damages,"  etc.  These 
instructions  are  in  conformity  with  the  views 
hereinbefore  expressed,  and,  we  think,  cor- 
rectly announce  the  rules  of  law  applicable 
to  the  case.  There  was  no  error  in  giving 
them. 

After  the  commissioner  of  public  works 
bad  testified  to. the  foregoing  facts  as  to  his 
consent  to  the  use  of  dynamite,  counsel  for 
plaintiffs  asked  the  question  quoted  in  appel- 
lant's first  ground  of  reversal.  The  objec- 
tions to  It  by  counsel  for  the  defendant,  as 
shown  by  the  abstract,  were:  "The  witness 
cannot  draw  any  'conclusions  aft  to  what  be 
did  as  commissioner  of  public  works.  •  *.* 
It  la  incompetent  to  put  the  question  as  to 
what  the  witness  did  as  commissioner  of 
public  works."  The  question  did  not  call  for 
the  conclusion  of  the  witness,  and  we  do  not 
think,  for  the  reasons  above  stated.  It  was 
Incompetent  to  show  what  he  did  In  the  su- 
pervision of  the  work.  He  answered  the 
question:  "I  simply  Instructed  them  to  ke^ 
their  charges  of  dynamite  in  there  as  small 
as  possible — not  to  use  any  more  than  was 
absolutely  necessary.  That  was  the  only  ob- 
jection I  made  to  It."  In  view  of  the  former 
statements  of  the  witness,  which  were  made 
without  objection^  this  question  and  the  an- 
swer were  of  no  controlling  impMtance,  but 
there  was  no  error  in  overruling  the  defend- 
ant's objections.  We  concede  that  the  com- 
missioner of  public  works  could  not  authorize 
a  departure  from  the  express  provisions  of 
the  contract,  except  In  so  far  as  he  was  au- 
thorized by  the  city,  In  the  contract,  to  do 
so;  but,  aa  we  have  already  said,  this  con- 
tract placed  the  whole  matter  In  his  hands 
and  under  his  supervision.  The  burden  of 
the  argument  of  counsel  for  the  appellant  is 
that  the  contract  prohibited  the  use  of  ex- 
plosives, and  that  the  commissioner  had  no 
power  to  waive  that  provision.  We  think  it 
clear  that.  If  all  that  counsel  claim  should 
be  admitted,  still  it  was  the  duty  of  the  city 
to  see  that  that  provision  of  the  contract 
was  carried  out — at  least  to  use  reasonable 
diligence,  through  Its  proper  officers,  to  see 
that  it  was  observed— and  that  It  could  not 
escape  liability  to  third  parties  who  have 
suffered  damages  by  a  violation  of  tbe  pro- 
vision. 

The  oth«r  points  made  on  the  ruling  of  the 
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trial  court  In  tiie  admission  and  exclusion 
of  testimony  are  not,  in  our  view  of  the  caoe, 
of  sufficient  materiality  to  justify  an  ex- 
tension of  this  opinion  by  discussing  them 
separately. 

The  case  appears  to  have  been  tried  in  the 
court  below  on  tbe  theory  of  the  Instructions 
asked  by  the  defendant  and  given  by  the 
court,  the  first  of  which  Is,  in  substance,  that 
the  sole  question  for  the  consideration  of  the 
jury  is,  was  the  plaintiffs'  property  Injured 
by  the  blasting  in  the  tunnel  by  the  con- 
tractor, Duffy,  and  if  It  was,  to  what  ex- 
tent? and  that  the  Jury  Is  not  entitled  to 
charge  against  the  defendant  any  injury  by 
the  settling  of  the  building  produced  by  oth- 
er causes  than  the  blasting  in  the  tunnel,  and 
If  the  injury  was  the  proximate  result  of  the 
settling  of  the  building,  and  not  of  the  blast- 
ing in  the  tunnel,  they  should  find  the  de- 
fendant not  guilty.  The  second,  that  If  the 
jury  believed  from  the  evidence  that  there 
was  no  blasting  In  the  said  tunnel  by  tlie 
contractor,  Duffy,  which,  through  and  by 
reason  of  concussion  resulting  therefrom.  In- 
jured the  premises  of  the  plaintiffs,  then  the 
jury  should  find  the  defendant  not  guUty. 
The  third  is  to  the  same  effect;  and  the 
fourth,  that  If  any  part  of  the  alleged  Injury 
was  caused  by  defective  construction  or  de- 
preciation from  wear  and  tear,  or  the  char- 
acter of  use  to  which  the  premises  were  put 
previous  to  May,  1806,  or  from  other  causes 
disconnected  from  the  construction  of  the 
tunnel  by  the  contractor,  Joseph  J.  Duffy, 
then  for  such  Injury  the  defendant  is  not 
liable,  and,  if  the  jury  find  that  tihe  injury 
was  not  caused  by  blasting  In  the  tunnel  by 
said  contractor,  Duffy,  then  the  jury  should 
find  the  defendant  not  guilty.  The  fifth  re- 
lates to  the  value  of  the  testimony  ot  thfe 
various  witnesses;  the  sixth,  to  the  burden 
of  proof;  the  seventh,  that  If  the  jury  be- 
lieve that  the  evidence  Is  evenly  balanced, 
or  preponderates  In  favor  of  the  defendant, 
then  the  verdict  should  be  for  the  defend- 
ant; the  tenth,  that  If  the  jury  believe  that 
any  witness  has  willfully  sworn  falsely,  etc., 
the  jury  are  entitled  to  disregard  the  entire 
testimony  of  such  witness;  the  eleventh,  that 
the  jury  are  the  judges  of  the  credibility  of 
the  witnesses;  and  the  twelfth,  that.  In 
determining  upon  which  side  the  preponder- 
ance of  evidence  exists,  the  jury  should  con- 
sider the  opportunities  of  the  several  wit- 
nesses foreseeing  and  knowing,  the  things 
about  which  they  testij^,  as  shown  by  the 
evidence,  etc. 

But  two  instructions  asked  by  the  defend- 
ant were  refused  —  the  eighth  and  ninth. 
The  eighth  is  to  the  effect  that  each  member 
of  the  jury  is  entitled  to  maintain  the  con- 
victions he  may  arrive  at  from  the  evidence 
and  instructions  of  the  court,  etc.;  and  the 
ninth,  that  In  arriving  at  their  verdict  the 
Jury  should  not  consider  any  of  the  remarks 
of  the  court  or  counsel  during  the  introduc- 
tion of  the  evidence  in  the  ooubw  of  the  trial. 
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It  l>  aot  claimed  fluit  ISiere  vaa  reversible 
etror  In  the  refuaa.1  of  either  of  these  Inatrue- 
tioiM,  and  It  la  therefore  apparent  that  the 
qneetlKi  as  to  the  liability  of  the  city  upon 
the  gronnd  that  it  was  not  liable  for  the  acta 
of  Duffy,  as  an  independent  contractor,  un- 
der the  contract,  was  in  no  way  raised  by 
instructions,  other  than  the  request  to  take 
the  case  from  the  jury. 

We  are  satisfied  that.  In  any  view  of  this 
case,  the  verdict  of  the  jury  and  the  Judg- 
ment of  the  trial  court  were  in  conformity 
with  the  law  and  facta  of  the  case,  and  that 
the  Appellate  Court  committed  no  error  in 
afllrming  that  judgment. 

Judgment  affirmed. 

(SU  nL  IT.) 

CBNTBAIi  UNION  BLDO.  OO.  v.  KO- 

LANDER. 

(Snpr«ne  Court  of  lUinoia.    Oct  24,  1904.) 

AFFXAI.  AHD  KBBOB— WAIVKB— QtTESnOHB  FIBST 

RiJBID  ON  BEVIXW— IHJTTBT  TO  EMFIATt 

— OORTBIBOTOBT  HBOUOBNCB. 

1.  Where  errors  are  aaaigned  in  the  Appellate 
Oonrt,  but  not  argued  <«  brought  to  the  atten- 
tion ot  that  court,  they  will  be  deemed  to  have 
been  waived,  and  cannot  be  raised  for  tlie  first 
time  in  tlie  Supreme  Court 

2.  If  plaintiff's  evidence  tends  to  show  a  right 
of  recovery,  refusing  to  direct  judgment  for  de- 
fendant ia  proper. 

8.  A  variance  between  the  declaration  and 
proofa  cannot  be  raised  for  the  first  time  on  re- 
view. 

4.  The  modification  of  an  instruction  cannot 
be  assigned  as  error  where  such  modification  is 
not  specified  In  the  trial  court  aa  one  of  the 
grounds  (or  a  new  trial. 

5.  In  an  action  to  recover  for  Injuries  received 
while  acting  as  conductor  of  a  freight  elevator, 
it  was  a  question  of  fact  for  the  Jurv  whether 
the  defective  condition  of  an  automatic  stop  on 
the  elevator  was,  under  the  evidence,  the  prox- 
imate cause  of  tiie  accident  to  the  plaintiff. 

8.  Evidence  in  action  for  injuries  to  conductor 
of  freight  elevator  held  not  to  show  him  guilty 
of  contributivy  negligence. 

Appeal  from  Appellate  Court,  Firat  Dis- 
trict 

Action  by  Katherine  Kolander,  adminis- 
tratrix, against  the  Central  Union  Building 
Company,  a  corporation.  Judgment  for 
plaintiff  was  affirmed  by  the  Appellate  Conrt, 
and  defendant  appeals.    Affirmed. 

This  is  an  action  on  the  case,  brought  by 
Katherine  Kolander,  administratrix  of  the 
estate  of  Joseph  Kolander,  deceased,  to  re- 
cover damages  for  injuries  resulting  in  the 
death  of  the  deceased  while  he  waa  in  the 
service  of  the  appellant  company.  The  de- 
ceased, Kolander,  left  him  surviving  the  ap- 
pellee, Katherine  Kolander,  his  widow,  and 
four  daughters  and  three  sons,  his  children, 
the  eldest  of  whom  was  17  yeara  of  age,  and 
the  youngest  1  year  okL  The  plea  of  the 
general  lasue  was  filed,  and  the  trial  in  the 
coTut  l>eIow  resulted  In  verdict  and  judg- 
ment in  favor  of  the  appellee.  This  judgment 
has  been  afibrmed  by  the  Appellate  Court, 
and  the  present  appeal  is  prosecuted  from 
such  Judgment  of  affirmance. 


Tbs  declaration  alleges  tbxt  tbs  ^ipdlaat 
company  was,  on  Kay  S,  1901.  twerating  a 
freight  elevator,  in  a  six-story  building  In 
Chicago,  for  the  purpose  of  carrying  freight 
to  and  from  the  different  floors  of  the  build- 
ing; tliat  deceased,  Jos^h  Kolander,  was 
employed  by  the  appellant  aa  a  conductor 
of  said  elevator;  that  it  waa  the  duty  of 
appellant  to  provide  deceased  with  a  safe 
place  to  work,  and  one  that  waa  reasonably 
free  from  danger;  tliat  the  place  provided 
waa  not  aafe  and  waa  not  reasonably  free 
from  danger,  but  waa  unsafe  and  dangerona 
in  this,  that  aaid  elevator  was  provided  with 
a  certain  automatic  stop,  in  general  use,  de- 
signed for  the  purpose  of  stopping  the  ele- 
vator at  the  extent  or  end  of  its  travel, 
but  on  aaid  day,  and  tor  a  long  time  before, 
aald  automatic  atop  was  detached,  old,  worn, 
and  imperfect;  tliat  tliia  condition  <»nsed  it 
to  fail  to  act  properly,  but  instead  to  start 
said  elevator  suddenly  in  a  certain  direction 
without  warning,  and  rendered  the  elevator 
very  unsafe  and  dangerous  for  any  person 
who  might  be  thereon  or  thereabouts;  tltat 
defendant  had  notice  of  this,  but  negligently 
permitted  such  condition  to  exists  and  In- 
structed the  deceased  to  work  in  said  ele- 
vator as  its  conductor,  by  means  whereof, 
while  be  was  on  said  day,  about  6  o'dodc 
in  the  afternoon,  working  as  a  conductor 
in  said  elevator,  using  all  care  tor  his  own 
safety,  without  notice  and  knowledge  of  said 
danger,  and  waa  lowering  tbe  derator  to  the 
bottom,  it  suddenly  and  without  warning, 
by  reason  of  the  action  of  the  defective  an- 
tomatlc  stop,  swiftly  ascended,  carrying  said 
deceased,  and  lila  Ix>dy  was  caught  between 
the  wall  of  the  shaft  and  the  elevator, 
cruBhing  him  and  causing  his  deatlL 

The  appellant,  defendant  below,  offered 
no  evidence,  but  made  a  motion  in  writing, 
at  the  close  of  the  plain tifTs  evidence,  to 
exclude  all  such  evidence  from'  the  jnry, 
and  to  Instruct  the  Jury  to  find  ttie  defend- 
ant not  guilty.  This  motion  was  overruled 
by  tbe  court,  and  exception  was  taken  to 
the  order  overruling  the  same,  and  the  de- 
fendant below  elected  to  stand  by  its  mo- 
tion. 

There  was  no  eyewitneaa  to  the  accident 
which  caused  the  death  of  Kolander.  Hs 
had  come  down  alone  on  the  elevator,  mak- 
ing the  last  trip  Just  about  the  time  of  qtdt- 
ting  work  for  the  day.  He  was  found  in  a 
dying  condition  at  the  bottom  of  tbe  ele- 
vator shaft  at  about  6  o'clock  on  the  evening 
of  May  8,  1901.  A  large  iron  shutter,  some 
6%  feet  higli,  which  it  was  the  custom,  when 
the  conductor  of  the  elevator  left  at  night, 
to  pull  down  from  above,  so  as  to  inclose  the 
opening  to  the  shaft,  was  found  pulled  half- 
way down  to  the  floor.  In  this  condition  it 
would  be  of  convenient  height  to  be  closed 
from  the  outside.  Commencing  on  tiM  In- 
side of  this  iron  shutter,  and  leading  up- 
wards, there  were  marks  of  the  dragging  of 
■  human  body.    These  marks  could  ba  trai> 
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ced  along  the  Tvalls  of  the  elevator  shaft  ap 
to  a  window  sunken  Into  the  wall  at  the  third 
story.  Here  marks  of  the  deceased's  body 
were  fonnd,  and  on  this  sunken  window  re- 
cess pieces  of  his  lead  pencil  and  buttons 
from  Ills  Jumper  were  -fonnd;  and  the  marks, 
ending  here,  tended  to  show  tliat  he  was 
canght  between  the  side  of  the  elevator  and 
the  Iron  shutter,  and  was  dragged  upward 
and  pressed  close  to  the  wall  of  the  sliaft, 
until  he  came  to  the  sunken  window,  where 
he  was  lodged,  the  elevator  passing  on  in 
its  ascent.  From  this  window  recess  he 
fell  to  the  bottom  of  the  elevator  shaft,  and 
died  soon  after  by  reason  of  the  injuries  thus 
received. 

Utt  Bros.,  for  appellant  Samuel  Cohen 
and  Wood  &  Elmer,  for  appellee. 

liAORUDER,  J.  (after  stating  the  facts). 
At  the  June  term,  1004,  of  this  court,  a  mo- 
tion was  made  by  the  appellee  for  leave  to 
file  certified  copies  of  the  appellant's  brief 
and  argument  made  in  the  Branch  Appellate 
Court  for  the  First  District  when  this  case 
was  heard  there,  for  the  purpose  of  showing 
to  this  court  the  question  raised  by  appel- 
lant and  decided  by  the  Appellate  Court 
This  motion  was  allowed,  and  appellant's 
Appellate  Conrt  brief  has  been  filed.  It  ap- 
pears therefrom  that  the"  only  error  upon 
which  appellant  relied  for  a  reversal  in  the 
Appellate  Court  was  that  the  evidence  did 
not  sustain  the  verdict,  and  that  the  trial 
conrt  should  have  sustained  the  motion  to 
exclude  it  from  the  Jury  at  the  close  of  ap- 
I>ellee'8  evidence.  In  their  brief  in  the  Ap- 
.peilate  Court  counsel  for  appellant  say: 
"This  case  is  peculiar  in  that  it  stands  clear- 
ly upon  a  question  of  fact  No  errors  of  law 
are  relied  upon  for  revei^l.  The  only  ques- 
tion to  be  decided  Is,  did  the  evidence  of  the 
appellee  warrant  the  court  in  allowing  the 
case  to  go  to  the  Jury?  It  is  a  case  that 
should  be  either  affirmed,  or  reversed  with- 
out remanding." 

The  present  appeal  only  has  the  effect  of 
bringing  the  Judgment  of  the  Appellate  Court 
before  this  court  for  review,  and  this  court 
will  not  declare  that  the  Appellate  Court 
erred  upon  a  point  not  presented  to  it  for, 
decision.  Even  where  errors  are  assigned  in 
the  Appellate  Court  which  would  cover  sup- 
posed erroneous  rulings  of  the  trial  court, 
but  such  errors  are  not  argued  nor  brought 
to  the  attention  of  the  Appellate  Court  they 
will  be  held  to  have  been  waived  and  al>an- 
doned,  and  cannot  be  raised  in  this  court 
for  the  first  time.  Chicago  &  Alton  Railroad 
Co.  r.  American  Strawboard  Co.,  190  111.  268, 
60  N.  E.  518;  Abend  v.  Endowment  Fund 
Commissioners,  174  111.  96,  50  N.  R  1062. 
Therefore  the  only  question  now  before  this 
conrt  is  whether  or  not  the  trial  court  erred 
in  refusing  to  Instruct  the  Jury  to  find  the 
appellant  not  guilty.  If  there  Is  evidence  In 
the  record  tending  to  show  the  plalntUTs 


right  to  recover,  the  trial  court  did  not  err 
in  refusing  such  instruction.  Frazer  v. 
Howe,  106  111.  563;  Wenona  Coal  Co.  v. 
Holmqulst,  152  III.  681,  38  N.  B.  946;  Land- 
graf  V.  Kuh,  188  111.  484,  69  N.  E.  501. 

After  a  careful  examination  of  the  evi- 
dence, we  are  not  able  to  say  that  there  was 
no  evidence  tending  to  show  that  the  appel- 
lant company  was  guilty  of  such  negligence 
as  caused  the  injuries  which  resulted  in  the 
death  of  appellee's  Intestate. 

The  elevator  was  operated  by  steam  pow- 
er, and  the  engine  was  directly  back  of  and 
separated  from  the  shaft  by  a  partition.  The 
operator  controlled  the  movements  of  the 
elevator  by  means  of  a  cable  which  ran 
through  the  southwest  comer  of  the  plat- 
form. The  elevator  was  an  open  one,  there 
being  no  cage  on  the  outside,  and  the  floor 
or  platform  was  8  by  12  feet  in  dimensions. 
Attached  to  the  elevator  and  the  engine  was 
an  automatic  stop,  the  gear  of  which  was 
in  the  engine  room,  and  consisted  of  bevel- 
gears  held  in  place  on  shafts,  to  which  they 
were  attached  by  keys.  The  purpose  of  the 
automatic  stop  device  was  to  bring  the  ele- 
vatrar  to  rest  at  the  extremes  of  travel,  both 
at  the  bottom  and  top  floors  of  the  building. 
When  it  was  in  operation  and  was  not  de- 
fective, it  would  bring  the  elevator  to  rest 
at  the  limit  of  travel,  both  at  the  top  floor 
and  at  the  bottom  floor.  This  automatic 
stop  device,  being  on  the  engine,  was  not 
under  the  control  nor  in  sight  of  the  operator 
of  the  elevator. 

The  evidence  Is  undisputed  that  at  the 
time  of  the  accident  this  "automatic  stop 
was  entirely  disconnected,  and  of  no  use 
whatsoever,  on  account  of  the  loss  of  the  key 
the  pinirai  was  [is]  caught  on,  and  that  key 
was  lost"  This  key  served  to  drive  the  train 
of  gears  to  which  the  automatic  stop  was 
attached.  The  automatic  stop,  when  the  key 
was  out,  would  not  turn,  and  was  of  no  use. 
Without  attempting  to  describe  the  mechani- 
cal features  of  the  device  in  question,  it  is 
sufficient  to  say  that  when  the  key  was  in 
its  proper  place,  and  the  automatic  stop  was 
not  defective,  the  elevator  would  descend  to 
the  bottom  softly  and  safely,  but  that  when 
the  key  was  out,  and  the  automatic  stop  was 
In  such  a  defective  condition  as  the  proof 
here  shows  in  regard  to  this  automatic  stop^ 
the  elevator,  instead  of  remaining  at  the  bot- 
tom, would  rebound  and  ascend.  The  proof 
shows  that  it  was  the  duty  of  the  engineer 
to  inspect  the  engine  each  day,  and  see 
whether  or  not  the  stop  in  question  was  in  a 
safe  and  proper  condition.  The  proof  tends 
to  show  that  it  was  the  duty  of  the  en- 
gineer to  make  such  examination  as  would 
show  the  presence  or  absence  of  this  key  at 
least  once  each  day.  The  proof  also  tends 
to  show  that  the  elevator  was  in  a  defective 
condition  some  time  befM-e  the  accident  oc- 
curred, as  it  was  noticed  that  when  It  de- 
scended. Instead  of  remaining  et  the  bottom, 
it  would  give  a  jerk  and' ascend.    One  of  ihe 
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expert  witnesses  ssys:  '^f  the  key  is  oat, 
the  elevator  will  not  stop;  It  will  reverse  It" 
One  of  the  cltjr  elevator  inspectors,  who  ex* 
amined  the  elevator  on  the  day  aitw  the  ac- 
cident, says:  "The  automatic  stop,  when  the 
key  Is  out,  is  of  no  use  whatsoever.  It  will 
not  turn.  •  •  •  From  my  examination, 
that  reverslntr,  automatic  reversal,  was  dne 
to  the  automatic  stop  hlock  not  being  In  good 
condition."  According  to  the  expert  testi- 
mony, "when  the  elevator  is  coming  down. 
If  it  is  coming  down  lightly,  when  it  gets 
near  the  bottom  the  automatic  stop  would 
slow  it  down  and  let  it  down  safely,  throw 
it  on  the  center;  let  It  down  safely  to  a  quiet 
stop  without  any  rebound  or  anything  of  that 
kind;  it  would,  come  down  and  stop;  the 
function  of  the  automatic  stop  Is  to  let  that 
elevator  down  softly  to  a  soft  stop."  An- 
other expert  witness  states  that  he  made  an 
inspection  of  the  elevator  on  the  day  after 
the  accident,  and  was  not  able  to  find  the 
key  in  Its  place,  and  he  says:  "As  the  arm 
of  the  car  struck  the  stop  at  the  bottom,  the 
car  reversed  and  started  up  again.  It  went 
up  by  its  own  action.  •  •  •  If  the  key 
was  In  position  and  the  automatic  In  perfect 
working  condition.  It  would  have  stopped  the 
ear  in  the  event  of  anything  happening." 
The  testimony  of  the  witnesses  tends  to  show 
that  the  key  had  been  al3sent  from  Its  proper 
place  for  some  time;  and  this  was  indicated, 
among  other  things,  by  the  accumulation  of 
dust  at  tbe  spot  where  the  key  must  inevi- 
tably have  fallen  when  it  was  removed  from 
Its  place,  and  by  the  looseness  of  the  cog  on 
the  pinion  where  it  was  formerly  held  by 
the  key.  The  evidence  tends  to  show  that 
this  key  was  in  sight  of  the  engineer,  whose 
duty  it  was  to  keep  his  engine  in  repair  and 
inspect  it  at  least  once  each  day. 

It  was  charged  by  the  appellant  that  the 
case  made  by  the  declaration  was  not  the 
case  sought  to  be  established  by  the  proof; 
In  other  words,  that  there  was  a  variance 
between  the  allegations  of  the  declaration 
and  the  proof  Introduced.  The  basis  of  this 
contention  arises  from  tbe  fact  that  the  au- 
tomatic stop  was  shown  by  the  proof  to  have 
been  merely  a  limit  stop,  and  was  intended 
to  stop  the  elevator  at  the  top  floor  and  at 
the  bottom  floor,  and  not  to  start  it  upward. 
The  theory  of  the  accident  was  that,  by  rea- 
son of  the  ascent  of  the  elevator,  the  de- 
ceased was  caught  between  the  floor  and  the 
door  of  the  elevator  while  he  was  seeking  to 
go  out  from  the  elevator  under  tbe  door, 
which  worked  up  and  down  instead  of  lat- 
erally. While  It  Is  true  that  when  the  auto- 
matic stop  was  in  its  proper  condition  it 
stopped  the  elevator,  yet  the  proof,  shows 
that.  In  view  of  its  defective  condition,  the 
elevator.  Instead  of  remaining  at  the  bottom 
when  it  reached  the  bottom,  would  rebound 
and  ascend  towards  the  top.  The  condition 
of  things  presented  by  the  proof  did  not  re- 
late BO  much  to  the  functions  of  the  auto- 
matic stop  when  it  was  In  good  repair  and 


effective  operation,  as  to  its  effect  on  (he 
elevator  when  wholly  detached  and  worth- 
less. The  declaration  cliarged  that  the  de- 
tached, old,  worn,  and  imperfect  condition  of 
the  automatic  stop  "caused  it  to  fail  to  act 
properly,  but  Instead  to  start  said  elevator 
suddenly,  in  a  certain  direction,  without 
warning,  and  rendered  said  elevator  very 
unsafe  and  dangerous."  There  was  evidence 
tending  directly  to  prove  these  allegations. 
The  evidence  tended  to  show  that  the  auto- 
matic stop  did  not  act  properly,  because, 
while  It  was  intended  to  stop  the  elevator 
and  keep  it  at  the  bottom,  it  failed  to  do 
this,  and,  In  falling  to  do  this,  it  caused  a 
reversal  of  the  power  of  the  en^e  and  start- 
ed the  elevator  on  its  return  upward.  As 
it  did  not  perform  its  proper  function  of  keep- 
ing the  elevator  stopped  and  stationary  at 
tbe  bottom,  but,  on  the  contrary,  reversed 
the  engine,  tbe  defective  condition  of  the 
automatic  stop  was  the  direct  and  proximate 
cause  of  the  upward  travel  of  the  elevator. 
The  allegations  of  the  declaration  so  charged. 

The  testimony  of  one  of  the  other  operators 
of  the  elevators  in  this  bulldhig,  that  this 
particular  elevator  had  on  some  other  occa- 
sions, when  brought  to  the  bottom,  started 
upward,  and  tbe  testimony  of  the  inspectors, 
who  found  that  it  would  reverse  at  the  bot- 
tom if  allowed  to  come  down,  together  with 
the  fact  that  on  closing  tbe  elevator  for  the 
night  the  iron  shutter  had  to  be  pulled  down 
from  the  inside  within  easy  reach  when  the 
operator  would  pass  It  between  the  floor  and 
the  partly  closed  shutter,  and  the  further 
fact  that  the  accident  happened  ]ust  at  tbe 
hour  for  closing,  all  tended  to  show  tliat  tbe 
defective  automatic  stop  caused  the  upward 
movement  of  the  elevatw  after  it  had  been 
brought  to  tbe  bottom,  and  while  the  op- 
erator was  closing  down  the  door  for  the 
night  It  was  a  question  of  fact  to  be  de- 
termined by  the  Jury,  whether  the  defective 
condition  of  this  automatic  stop  was,  under 
the  circumstances  already  narrated,  the  prox- 
imate cause  of  tbe  accident  or  not  Dalle- 
mand  T.  Saalfeldt  175  111.  810,  51  N.  E.  645, 
48  li.  R.  A.  753,  67  Am.  8t  Rep.  214. 

In  addition  to  what  has  been  said,  there 
was  at  most  but  a  variance  between  the  al- 
legations of  the  declaration  and  the  proof, 
and,  as  no  question  of  the  kind  was  raised 
upon  the  trial,  or  urged  in  the  motion  for 
new  trial,  or  assigned  as  error  in  the  Appel- 
late Court  the  question  Is  waived  so  far  as 
this  court  is  concerned.  ■  When  the  appellee 
proved  a  cause  of  action  arising  out  of  the 
negligence  of  the  appellant  in  maintaining 
an  unsafe  elevator,  that  was  sufiScient  and. 
If  it  was  not  proved  as  alleged,  this  objection 
cannot  avail  the  appellant  when  first  present- 
ed on  appeal.  Chicago,  Burlington  &  Qulncy 
Railroad  Co.  v.  Dickson,  143  111.  368,  32  N.  H. 
380;  Alford  v.  Dannenberg,  177  III.  332,  62 
N.  E.  485. 

There  is  no  evidence,  so  far  as  we  have 
been  able  to  discover,  to  indicate  that  the 
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WH  gBlOtr  «t  oontrltratorr  negll* 
gmce.  Tb«  proot  tends  to  thow  that  be  had 
BO  notice  of  tbe  defective  cmidltion  of  the 
antomadc  atop,  and  tbe  evidence  alao  tend* 
to  ataow  Uiat  be  bad  been  engaged  In  operat- 
ing tbia  elevator  for  a  period  of  10  years, 
and  was  a  man  of  only  40  years  of  age,  and 
of  good  bealtb,  and  of  careful  babita,  and 
tbat  be  exercised  care  In  tbe  operation  of  tbls 
elevator.  In  Dallemand  v.  Saalfeldt,  175  IlL 
310,  61  N.  Si.  645,  48  L.  B.  A.  753,  S7  Am. 
8t  Rep.  214,  wblcb  was  an  action  for  dam- 
ages by  an  administrator  for  tbe  death  of  bis 
Intestate  from  falling  down  an  elevator  shaft, 
and  where  the  evidence  showed  tbat  tbe  de- 
ceased was  Intelligent,  sober,  and  carefnl,  we 
said  (page  313,  176  IU„  page  646,  51^.  B^  48 
L.  B.  A.  753,  67  Am.  St  Bep.  214):  "Tbe 
evidence  shows  tbat  Saalfeldt  was  an  Intel- 
ligent, sober,  and  carefnl  youth,  and  from 
this  evidence  and  the  drcnmatances  before 
them,  and  as  there  was  no  eyewitness  to  tbe 
accident  and  no  countervailing  evidence,  tbe 
Jury  were  authorised  to  find  tbat  he  was,  at 
the  time  of  tbe  Injury,  nslng  due  care  for  bla 
own  safety." 

Appellant  complains  that  the  trial .  court 
•rred  In  modifying  the  second  instruction  ask- 
ed by  the  appellant,  and  In  giving  tbe  same 
as  so  modified.  Even  if  the  appellant  was 
authorized  to  bring  this  matter  to  oar  atten- 
tion. In  view  of  the  single  point  already  men- 
tioned upon  which  tbe  case  was  beard  In  the 
Appellate  Court,  It  Is  sufficient  to  say  tbat 
the  appellant  failed  to  specify  tbe  modifica- 
tion of  said  instruction  as  a  ground  for  new 
trial  among  tbe  written  reasons  presented  to 
the  trial  court  in  favor  of  a  new  trial.  A 
party  Cannot  be  permitted  to  assign  for  er- 
ror tbe  modification  of  one  of  his  instructions 
when  he  falls  to  specify  this  as  one  of  his 
grounds  for  a  new  trial.  Consolidated  Coal 
Co.  of  St  Ix>uis  V.  Scbaefer,  135  IIL  210,  25 
N.  B.  788.  It  also  appears  that  In  its  as- 
signment of  error  In  tbe  Appellate  Court,  tbe 
appellant  failed  to  assign  as  ^rror  such  modi- 
fication of  its  second  Instruction.  An  alleged 
error  of  the  circuit  court,  not  assigned  for 
error  in  the  Appellate  Court,  cannot  be  urged 
In  this  court  It  comes  too  late.  Hyslop  v. 
Finch,  99  111.  171;  Bedllcb  v.  Banerlee,  98  IIL 
134,  88  Am.  Rep.  87. 

Appellant  complains  tbat  the  court  per- 
mitted one  of  the  elevator  operators  in  tbl* 
building  to  testify  that  about  six  or  seven 
weeks  before  the  accident  he  noticed,  while 
operating  the  elevator  on  which  tbe  deceased 
met  his  death,  tbat  it  started  to  ascend  when 
lowered  to  the  bottom,  Instead  of  remaining 
there,  as  it  should  have  done.  While  in  tbe 
motion  for  new  trial  In  tbe  trial  court,  and 
in  the  asslgnmento  of  error  in  the  Appellate 
Oonrt,  it  was  specified  that  improper  evi- 
dence was  Introduced  by  appellee  over  the 
objection  of  appellant  such  assignments 
were  not  called  to  the  attention  of  the  Appel- 
late Court  In  appellant's  brief  and  argument; 
«or  urged  upon  tbe  attention  of  the  Appellate 


Oonrt  to  any  manner;  and  sodi  aNdgnmenti 
are  therefore  waived.  Althongh  goieral  er^ 
rors  are  assigned  in  the  Appellate  Court 
which  wonld  cover  erroneous  rulings  in  ad- 
mitting and  refusing  to  admit  testimony;  yet, 
when  tbe  attention  of  that  court  is  not  called 
to  any  rulings  to  that  behalf  claimed  to  be 
erroneous,  there  Is  a  waiver  and  abandon- 
ment on  the  part  of  appellant  of  such  as- 
signment of  error.  "Supposed  errors  waived 
or  abandoned  to  the  Appellate  Court  cannot 
be  revivified  to  this  court  and  raised  here  for 
the  first  time."  Strodtmann  v.  County  of 
Menard,  158  III.  156,  41  N.  B.  778.  The  Judg- 
ment of  the  Appellate  Court  la  affirmed. 
Judgment  affirmed. 


OMMaas.  48*) 

AT^DBIOH  et  aL  ▼.  BAT  STATB  CONST.  Oa 

(Supreme  Judicial   Court  of  MasBachosettK 
Franklin.    Oct  17,  1904.) 

OONTBACTS— CONSTBUCnOH— OPimOH  KVl. 

ok:«ce— vixux  or  cobpobatc  stock. 

1.  Defendant  offered  to  purchase  railroad  ties 
of  plaintiffs,  and  pay  to  stock  of  either  of  two 
corporations,  aa  plaintiffs  might  elect  Plain- 
tiffs wrote  defendant  tbat  they  would  sell  the 
ties  at  tbe  price  offered,  and  take  stock  "in  ei- 
ther the  O.  or  D.  roads."  Held,  that  this  did 
not  necessarily  mean  that  the  option  was  to  be 
exercised  by  defendant 

2.  On  an  issue  as  to  the  value  of  corporate 
stock  of  which  there  had  been  no  sales,  the 
opinion  of  the  treasurer  aa  to  what  wonld  be  the 
fair  market  value  was  admiosible. 

Bzceptlons  from  Superior  Oooit,  Franklin. 
County;  Jabes  Fox,  Judge. 

Action  by  one  Aldrich  and  another  a^tnst 
the  Bay  Stote  Cdnstnictton  Company.  Xhoe 
was  vordict  tor  platotiffs,  and  defendant  ex- 
cepts.   Bzceptiona  overruled. 

Bnrt  H.  Winn,  for  platotlfts.  Fredk.  Lb 
Greene  and  Wm.  A.  Davenport,  tor  defendant 

BARKEB,  J.  The  plaintiffs,  having  Street 
railway  ties  tor  sale,  were  called  upon  by  the 
defendant's  purcbastog  agent  who  offered 
them  a  price  less  than  they  asked,  and  also 
offered  to  pay  to  stock  of  either  of  two  rail- 
way companies.  The  defendant  admits  that 
the  offer  of  payment  In  stock  was  ap  offer  to 
allow  tbe  plaintiffs  the  choice  as  to  the  com- 
pany whose  stock  they  should  take.  At  the 
toterview,  no  bargato  was  made;  the  pur- 
chasing agent  gotog  away  to  ascertoto  wheth- 
er the  defendant  would  pay  the  price  asked, 
and  the  partner  who  had  acted  for  tbe  plato- 
tiffs to  ascertain  whether  they  would  take 
pay  to  stock.  After  a  few  days  the  plaintiff, 
on  April  20,  1903,  wrote:  "Mr.  Allen  and  I 
have  decided  to  let  you  have  tbe  electric  ties 
you  saw  the  other  morning,  at  22c.  each  down 
to  4  in.  face,  loaded  on  the  cars  at  So.  Ver- 
non. Will  take  stock  in  either  the  Green- 
field ft  Turners  Falls  or  Deerfield  roads. 
Please  let  me  hear  at  once  if  tbls  is  all  right 
Respectfully,  Allen  &  Aldrlcb."  In  reply  the 
defendant  wrote  as  follows:  "Zour  letter  re- 
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latlng  to  ties  has  been  received  and  I  think 
we  can  nee  your  ties  as  per  your  agreement 
Will  yon  kindly  let  me  know  wta6re  70U  in- 
tend to  load  these  ties  and  be  sure  and  load 
thenr  in  as  large  cars  as  possible  and  put  In 
full  loads.  Please  ship  the  first  car  to  Green- 
field consigned  to  the  Bay  State  Construction 
Company.  Yours  very  truly,  Bay  State  Con- 
struction Company."  The  ties  were  delivered 
without  farther  communication  between  the 
parties,  and  at  the  trial  the  defendant  agreed 
that  it  received  them,  that  they  were  satis- 
factory, and  that  the  number  of  ties  and  the 
price  stated  In  the  plaintiffs'  declaration  were 
correct  On  July  eth  the  plaintiffs  went  to 
the  defendant's  oflSce,  and,  by  an  oral  bargain, 
sold  the  defendant  more  ties  at  the  same  rate. 
Whether  on  this  occasion  they  told  the  de- 
fendant's purchasing  agent  that  they  wanted 
the  Greenfield  &  Turners  Falls  stock,  and 
that  he  replied  "All  right,"  was  In  dispute 
upon  the  evidence,  and  also  whether  on  the 
same  occasion  the  defendant's  president  said 
that  the  letter  called  for  Deerfield  stock,  and 
the  plaintiffs  assented,  and  told  him  how  to 
make  out  the  certificate.  It  was  not  In  dis- 
pute that  the  ties  sold  on  July  6th  were  de- 
livered, nor  that  the  charges  for  them  In  the 
declaration  were  correct  Before  suit  was 
brought,  the  defendant  sent  by  mall  to  the 
plaintiffs  four  shares  of  stock  In  the  Green- 
field &  Deerfield  Railway  Company,  and  a 
check  for  $88.02,  and  the  stock  and  check 
woe  returned.  After  the  suit  was  brought, 
a  legal  tender  of  the  stock  and  of  the  amount 
of  money  for  which  the  check  was  drawn, 
with  Interest  and  costs,  was  made,  and  the 
stock  and  money  so  tendered  were  duly 
brought  Into  court  and  the  tender  was  plead- 
ed by  the  defendant  as  Its  defense  to  the  ac- 
tion. 

At  the  trial  the  defendant  asked  the  court 
to  rule  that  by  the  letter  of  April  20th  the 
plaintiffs  gave  to  the  defendant  the  option  of 
delivering  either  stock.  The  court  refused  to 
give  the  ruling,  and  instructed  the  Jury  that 
the  letter  did  not  necessarily  mean  that  the 
option  was  to  be  exercised  by  the  defendant 
The  exception  to  this  refusal  to  rule,  and  to 
the  contrary  instruction  given,  raises  the 
principal 'question  in  the  case. 

The  defendant  contends  that,  when  the  true 
meaning  of  a  written  instrument  is  doubtful, 
it  must  be  construed  most  strongly  against 
the  person  using  the  doubtful  language.  This 
doctrine  is  sometimes  applied  in  favor  of  a 
party  who  has  been  misled  into  advancing 
money.  See  Barney  v.  Newcomb,  0  Cush.  46, 
56.  But  it  should  be  applied  only  In  the  last 
resort,  when  all  other  rules  of  construction 
fall.  Boston  T.  Richardson,  13  Allen,  146. 
Our  first  duty  is  to  put  ourselves  in  the  place 
of  the  parties  to  the  Instrument,  and  tbea 
to  read  It,  giving  to  Its  words  their  plain  and 
ordinary  meaning  In  the  light  of  the  circum- 
stances, and  in  view  of  the  subject-matter, 
the  acta  of  the  parties,  and  their  relations 
to  each  other.    Farusworth  v.  Boardman,  131 


Mass.  115.  The  plaintiffs  had  for  sale  rail- 
way ties,  and  were  asking  for  them  22  cents 
apiece:  They  were  not  in  the  business  of  buy- 
ing stodcs.  The  defendant  was  not  a  stock- 
broker dealing  in  options,  but  a  construction 
company  buying  ties,  and  offering  the  plain- 
tiffs for  certain  ties  21  cents  apiece,  but  want- 
ing to  know  what  they  would  sell  for,  and 
take  pay  In  one  of  two  stocks ;  the  plaintiffs 
to  have  their  choice  between  the  two.  The 
parties  separated,  the  plaintiffs  to  determine 
whether  they  would  take  stock  In  payment, 
and  the  defendant  to  determine  whether  It 
would  pay  the  rate  asked.  The  plaintiffs  de- 
cided to  take  stock  as  offered,  and  the  defend- 
ant to  pay  the  price  asked,  and  imder  these 
circumstances  the  letter  was  written  and  re- 
ceived, and  its  offer  acc^ted  by  a  reply  which 
said  nothing  as  to  the  particular  stock  to  be 
used  in  payment  According  to  the  talk,  the 
option  to  take  either  stock  was  in  the  plain- 
tiffs; To  make  a  valid  contract  on  the  only 
lines  under  consideration  by  both  parties, 
nothing  more  was  necessary  than  for  the 
plaintiffs  to  agree  to  take  etodc  in  payment, 
and  for  the  defendant  to  assent  to  the  price 
demanded.  The  performance  of  such  a  con- 
tract, but  not  Its  making,  would  Involve  the 
choice  by  the  plaintiffs  of  one  of  the  two 
stocks.  If,  upon  the  Interchange  of  the  let- 
ters, the  option  was  in  the  defendant,  instead 
of  in  the  plaintiffs,  a  new  term  had  been  im- 
ported into  the  proposed  bargain.  If  the  lan- 
guage used  so  meant,  such  would  be  the  legal 
result  of  the  letter  and  the  reply,  but  not 
otherwise.  To  show  that  such  is  the  meaning 
of  the  plaintiff's  letter,  the  defendant  Quotes 
as  a  definition  of  the  word  "either"  the  words 
"one  or  the  other  of  two  indifferently,"  while 
the  dictionary  to  which  reference  is  made 
adds,  "or  as  the  case  requires."  Common  def- 
initions of  the  word  are  "one  of  two";  "the 
one  or  the  other."  But  the  word  when  used 
in  a  connection  which  implies  a  choice  of  ac- 
tion on  the  part  of  the  person  using  it  Indi- 
cates that  the  option  Is  in  the  person  who  Is 
to  do  the  act  Involving  the  choice.  It  is  the 
person  who  is  to  take  one  of  two  apples  who 
may  "take  either  apple." 

"Spirits,  when  they  please. 
Can  either  sex  assume,  or  both." 

So  with  the  word  "take."  While  it  may 
be  used  in  a  passive  sense,  as  "to  recelv;^"  or 
"to  accept,"  its  more  usual  and  ordinary 
meaning  Is  in  an  active  sense,  "to  procure" : 
"to  make  selection  or';  "to  choose."  It  la 
not  until  the  circumstances  under  which  the 
letters  were  written  are  disclosed  by  outside 
evidence  that  the  words  "Will  take  stods" 
are  shown  to  have  connection  with  the  sale 
of  the  ties,  and  to  designate  a  way  of  liqui- 
dating the  debt  to  arise  if  the  plaintiffs'  of- 
fer should  be  accepted.  The  language  used 
is  not  "You  may  pay  In  stock  of  either  road," 
but,  "Win  take  stock  in  either  the  Greenfield 
and  Turners  Falls  or  Deerfield  roads" ;  that 
is  to  say,  in  either  one  or  the  other.  The  ac- 
tion promised  is  action  on  the  part  of  the 
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plaintiffs.  OlTing  to  the  language  used  that 
one  of  Its  usual  plain  and  ordinary  meanings 
which  ia  pointed  out  by  the  situation  and 
purpose  of  the  parties,  the  legal  meaning  of 
the  letter  is  to  offer  to  sell  ties  at  a  rate 
stated,  for  payment  in*  one  of  two  named 
stocks ;  *the  one  so  to  be  used  to  be  selected 
by  the  plaintiffs,  and  not  by  the  defendant. 
We  think,  therefore,  that  the  ruling  request- 
ed, that  the  letter  gave  the  defendant  the 
right  to  deliver  either  stock,  was  wrong,  and 
that  the  instruction  that  the  letter  did  not 
necessarily  mean  that  the  option  was  to  be 
exercised  by  the  defendant  was  right,  so  far 
as  it  went  As  the  evidence  stood,  it  would 
have  been  wrong  to  apply  the  rule  of  con- 
struction now  contended  for  by  the  defend- 
ant See  Bascom  v.  Smith,  164  Mass.  61,  76, 
41  N.  B.  180. 

As  there  was  evidence  that  before  the  cer- 
tificates for  Greenfield  &  Deerfleld  stock 
were  sent,  the  plaintiffs  made  known  their 
election  to  take  payment  in  the  other  stock, 
the  ruling  requested,  that  upon  all  the  evi- 
dence the  defendant  was  entitled  to  a  rei^ 
diet  was  wrong,  for  the  reaaon  already  stat- 
ed, as  well  as  for  another.  Some  of  the  ties 
were  sold  on  July  6th,  and  It  was  admitted 
that  they  were  delivered  and  that  the  prices 
charged  were  correct  and  that  they  were,  not 
paid  for,  unless  in  the  Greenfield  &  Deer- 
fleld stock.  But  the  plaintiff's  evidence  tended 
to  show  that  at  the  time  of  that  sale  they  said 
they  would  take  the  other  stodc,  and  that 
that  statement  was  assented  to  by  the  purchas- 
ing agent  If  so,  the  plaintiff  had  a  clear 
right  to  a  verdict  in  respect  of  the  ties  sold 
on  July  6th.  The  evidence  was  abundant 
that  the  purchasing  agent  had  authority  at 
that  time  to  make  the  bargain  which  the 
plaintiffs  testified  then  was  made. 

The  defendant  now  contends  that  It  was 
the  duty  of  the  court  to  construe  the  letter, 
and  not  leave  it  to  the  Jury  as  a  question  of 
fact  No  exception  is  specifically  directed  to 
this  pliase  of  the  case.  The  court  did  con- 
strue the  letter,  and  gave  it  a  construction 
contrary  to  that  for  which  the  defendant  con- 
tended. We  think  that  the  course  pursued 
followed,  as  near  as  might  be,  that  approved 
in  Bascom  v.  Smith,  ubi  supra,  of  undertak- 
ing to  construe  the  contract  with  reference  to 
all  the  circumstances  which  the  evidence 
tended  to  establish  as  existing  when  it  was 
made,  and  leaving  it  to  the  Jury  to  determine 
whether  the  circumstances  assumed  bad 
been  established  by  tbe  evidence.  As  was 
said  in  Bascom  v.  Smith,  "This  is  not  leav- 
ing the  whole  construction  of  a  written  con- 
tract to  the  Jury." 

There  was  contradictory  evidence  as  to 
what  occurred  on  July  6tb.  At  that  time 
neither  party  had  attempted  to  designate  to 
the  other  which  of  the  two  stocks  should  be 
nsed  in  the  payment  The  plaintiffs'  evi- 
dence tended  to  show  that  they  then  said  to 
the  purchasing  agent  ^bo  then  bought  of 
them  tlae  second  lot  of  ties,  that  they  would 


take  the  Turners  Falls  stock,  and  that  the 
agent  replied:  "All  right  I  will  send  it  to 
you."  The  defendant's  evidence  tended  to 
show  that  the  defendant's  president  said  that 
the  contract  called  for  Deerfleld  &  Northamp- 
ton stock,  and  that  the  plaintiff  assented  to 
that,  and  told  the  officer  to  have  the  stock  de- 
livered, and  how  to  make  out  the  certificates. 
The  court  instructed  the  Jury,  in  substance, 
that  whatever  the  effect  of  tbe  negotiations 
between  tbe  parties  had  been  before  that 
time,  if  there  was  an  agreement  either  way 
on  July  6th,  that  agreement  by  way  of  modi- 
fication of  the  original  contract  would  govern. 
To  this  instruction  tbe  defendant  excepted, 
and  now  contends  that  it  was  wrong,  because 
the  authority  of  the  purchasing  agent  was 
limited  to  the  buying  of  ties,  and  did  not  ex- 
tend to  the  modification  of  contracts.  Tbe 
bill  of  exceptions  does  hot  show  that  tbe 
question  of  the  purchasing  agents'  authority 
was  raised  at  the  trial.  However  this  may 
have  been,  be  then  could  buy  ties  for  stock, 
and  we  think  tbe  evidence  discloses  sufficient 
autborlty  for  bim  then  to  bind  the  defendant 
to  pay  In  either  stock  for  the  ties  first  sold, 
as  well  as  for  those  then  sold. 

The  same  i>erson  who  was  the  president  of 
the  defendant  construction  company  held 
also  the  office  of  treasurer  in  each  of  tbe 
street  railway  companies.  There  had  been 
no  sales  of  stock  of  the  Turners  Falls  Com- 
pany. Under  these  circumstances,  the  court 
admitted  his  answer  to  the  question  what  In 
tils  opinion,  would  be  the  fair  market  value 
of  the  stock — that  he  should  call  it  $100  per 
share.  The  bill  of  exceptions  does  not  show 
that  this  question  or  answer  were  excepted 
to,  although  it  shows  an  exception  to  evi- 
dence of  value  on  a  certain  date.  We  think 
the  evidence  was  properly  admitted,  in  the  , 
absence  of  any  possible  evidence  of  ordinary 
market  value. 

The  remaining  contentions  of  the  defena- 
ant  are  as  to  the  amount  of  the  recovery  as 
affected  by  the  value  of  the  stock,  by  the 
time  of  demand,  and  by  Interest  The  only 
evidence  as  to  the  value  of  the  stock  being 
that  the  market  value  and  par  value  were 
the  same,  and  there  being  sufficient  evidence. 
In  our  opinion,  to  Justify  the  Jury  in  finding 
a  demand  of  payment  the  instructions  ex- 
cepted to  were  right. 

Exceptions  overruled. 


ast  Man.  474) 

McDonald  v.  new  tork  cent,  a  h.  r. 

R.  CO. 

(Supreme   Judicial   Court  of  Massachusetts. 
Berkshire.    Oct  17,  1904.) 

BATLBOADS— CBOSSINOS— PBBSONAL  INJDBIES— 
FAILURE  TO  GIVE  SIGNAL— EVIDKNCK — QUES- 
TION rOB  JUBY — GROSS  CONTRIBUTOBT  NEG- 
LIGENCE   BUBOEN    OF  PROOF  —  WITNESSES — 

niFEACHICENT— INCONSISTENT    BTATEMEirr. 

1.  In  an  action  against  a  railroad  company 
for  killing  plaintiff's  intestate  at  a  crossing,  in 
which  the  negli^tnce  charged  was  a  failure  to 
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give  the  required  signals,  poaitive  testimony  of 
two  witnesses,  -who  were  near,  that  tlie  signals 
were  not  given,  and  testimony  of  other  persons 
similarly  situated  that  they  did  not  hear  the 
signals,  required  submission  of  the  question  to 
the  jury. 

2.  Failure  of  persons  near  to  notice  or  hear 
the  signals  was  competent  for  the  consideration 
of  the  jury. 

3.  If  in  an  action  against  a  railroad  company 
for  death  based  on  its  failure  to  signal  approach 
at  a  crossing  as  required  by  Rev.  Laws,  c.  Ill, 
i  268,  defendant  relies  on  the  gross  negligence 
of  the  person  tcilled,  it  has  the  Durden  of  prov- 
ing such  negligence,  and  plaintiff  makes  oat  a 
case  by  showing  that  the  signals  were  not  given, 
and  that  his  decedent  was  killed  by  the  train  at 
the  crossing. 

4.  If  the  only  reasonable  conclusion  to  be 
drawn  from  the  evidence  is  that  the  person  kill- 
ed was  guilty  of  such  negligence,  or  was  en- 
gaged in  committing  an  unlawful  act,  the  court 
should  order  a  verdict  for  the  defendant. 

6.  A  companion  of  a  boy  killed  on  a  railroad 
crossing  testified  in  an  action  for  the  death  that 
be  and  deceased  did  not  hear  the  train  as  they 
ran  down  the  street,  and  that  on  his  arrival 
home  he  told  bis  parents  of  the  event,  and  told 
them  the  truth.  They  testified  that  he  told 
them  that  he  and  deceased  heard  the  train,  and 
deceased  said,  "Let's  run  down  and  see  the  train 
go  by."  Held,  that  an  instruction  that  the  evi- 
dence was  competent  only  to  show  that  at 
some  other  time  the  boy  had  made  statements 
inconsistent  with  his  statement  as  a  witness, 
and  not  to  show  that  the  statement  made  to  his 
father  and  mother  was  a  true  statement,  was 
corretet 

6.  Deceased,  a  boy  of  7V6  years  of  age,  left 
school  with  a  companion,  and  ran  along  a  road 
where  they  were  accustomed  to  seeing  a  train 
paas,  and  deceased  was  struck  and  killed  by  the 
train;  bnt  no  one  saw  how  the  accident  oc- 
cnrred,  and  there  was  no  direct  evidence  that 
he  failed  to  look  or  listen.  Held,  that  it  could 
not  be  said  that  there  was  no  possible  reasonable 
explanation  save  willful  or  gross  negligence,  and 
defendant  was  not  entitled  to  a  directed  verdict, 
bnt  the  question  was  for  the  jury. 

Exceptions  from  Superior  Conrt,  Berkshire 
.  CJounty ;  Wm.  B.  Stevens,  Judge. 

Action  by  one  McDonald,  administrator, 
against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  excepts.  Exceptions 
overruled. 

Thos.  F.  Cassldy  and  P.  J.  Ashe,  for  plaln- 
tUC    Crosby  &  Noxon,  for  defendant. 

BARKER,  J.  Tbe  defendant's  train  stmck 
and  killed  tbe  plaintiff's  Intestate,  a  school 
boy  of  7%  years  of  age,  at  a  grade  crossing, 
as  the  boy  was  going  home  from  school  about 
4  o'clock  of  a  winter  afternoon.  Tbe  action 
was  in  tort  to  recover  fOr  bis  death.  At  the 
trial  the  verdict  turned  upon  tbe  points 
whether  tbe  whistle  was  blown  and  the  bell 
rung  as  required  by  the  statutory 'provisions 
now  embodied  In  Rev.  Laws,  c.  Ill,  {  188, 
and,  If  not,  whetber  the  failure  to  give  the 
signals  contributed  to  the  accident,  and 
whether,  if  the  signals  were  not  given,  the 
boy  was  guilty  of  gross  negligence. 

1.  The  first  question  argued  upon  the  plaln- 
tlfTs  brief  Is  whether  there  was  evidence  to 
jnstlfy  a  finding  that  the  statutory  signals 
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were  not  given.  Fourteen  or  more  witnesses- 
testified  on  the  point  Some  of  them,  includ- 
ing the  engineer  and  fireman  of  the  train,  tes- 
tified positively  that  the  whistle  was  blown 
and  the  bell  rung.  Many  others  testified 
either  that  they  did  not  notice  or  did  not  re- 
member. Two  witnesses  testified  positively 
that  the  whistle  was  not  blown  nor  the  bell 
rung.  Some  of  the  witnesses  who  testified 
that  they  did  not  notice  the  signals  or  did  not 
remember  were  in  position  where,  if  the  sig- 
nals had  beein  given,  the  witnesses  might  b» 
expected  to  notice  them  and  to  recall  the  fact. 
In  this  state  of  the  evidence  the  question, 
whether  there  was  a  failure  to  sound  tbe 
whistle  and  ring  the  bell  as  required  by  th» 
statute  was  for  the  jury.  It  was  not  the  case 
of  a  single  person  who  testified  that  he  did 
not  remember,  as  in  Tully  v.  E'ltchburg  Rail- 
road, 134  Mass.  499;  or  sUnpIy  of  several 
persons  who  testified  either  that  they  did  not 
notice  or  did  not  hear,  as  In  Hubbard  v.  Boa- 
ton  &  Albany  Railroad  Co.,  159  Mass.  320, 
323,  34  N.  E.  469.  At  least  two  witnesses 
who  were  so  placed  that  they  might  have 
heard  the  signals  if  given  took  the  responsi- 
bility of  testlfjrlng  that  the  signals  were  not 
given.  See  Johanson  v.  Boston  &  Maine 
Railroad,  153  Mass.  57,  59,  26  N.  B.  426; 
Lamourenx  v.  New  Tork,  New  Haven  &  Hart- 
ford Railroad  Co.,  169  Mass.  838,  47  N.  E. 
1009 ;  Walsh  v.  Boston  &  Maine  Railroad,  171 
Mass.  52,  57,  50  N.  E.  453.  Others  of  tbe 
witnesses  were  in  such  positions  that,  If  the 
signals  had  been  given,  the  witnesses  easily 
might  have  heard.  Menard  v.  Boston  & 
Maine  Railroad,  150  Mass.  386,  23  N.  E.  214. 
Their  failure  to  hear  or  notice  a  signal  was 
competent  for  the  consideration  of  the  jury. 
Daniels  v.  New  Tork,  New  Haven  &  Hart- 
ford Railroad  Co.,  183  Mass.  893,  396,  67  N.. 
E.  424,  62  li.  R.  A.  751. 

2.  The  bill  of  exceptions  raises  a  question 
of  evidence  which  It  Is  well  to  consider  before 
dealing  with  the  other  exceptions.  Tbe  only 
count  on  which  the  case  went  to  the  jury 
was  tbe  one  alleging  the  failure  to  give  the 
statutory  signals,  and  was  founded  on  the 
provisions  now  embodied  In  Rev.  Laws,  c 
111,  g  26a  It  is  settled  that.  If  the  gross  or 
willful  negligence  of  the  persons  killed  is  re- 
lied on  as  a  defense  to  such  a  count  the  bur- 
den of  proving  such  negligence  Is  upon  the ' 
defendant  Copley  v.  New  Haven  &  North- 
ampton Co.,  136  Mass.  6 ;  Walsh  v.  Boston  & 
Maine  Railroad,  171  Mass.  52,  57,  50  N.  B. 
463.  If  tbe  only  reasonable  conclusion  to 
be  drawn  from  the  evidence  is  that  the  per- 
son killed  was  guilty  of  snch  negligence,  or 
was  engaged  in  committing  an  unlawful  act, 
tbe  court  should  order  a  verdict  for  the  de- 
fendant See  Emery  v.  Boston  &  Maine 
Railroad,  173  Mass.  136,  139,  53  N.  E.  27a 
It  was  not  In  dispute  that  the  deceased  came 
out  of  school  shortly  before  the  passing  of 
tbe  train,  and  started  homeward  over  a  high- 
way leading  first  In  a  direction  parallel  with, 
and  not  tar  from,  the  railroad,  and  then  tum- 
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Ing  and  leading;  over  the  crossing.  He  was 
In  company  with  another  school  boy  of  about 
bis  own  age,  whose  route  homeward  was 
-over  the  same  crossing.  When  the  deceased 
was  struck  by  the  train  the  two  boys  were 
within  a  few  feet  of  each  other.  Xhe  boy 
who  was  in  company  with  the  deceased  was  a 
witness  at  the  trial.  The  substance  of  his 
testimony  was  that  the  deceased  and  himself 
were  together  at  first,  and  that  on  the  part 
•of  the  road  which  was  parallel  with  the  rail- 
road the  deceased  ran  ahead  a  little  ways, 
and  got  past  the  witness,  and  kept  In  advance 
to  the  crossing ;  that  the  witness  was  on  the 
•crossing  when  he  saw  the  train  coming  and 
turned  and  went  back ;  that  he  stood  six  or 
seven  feet  from  the  cars  when  the  train  went 
by;  that  as  the  witness  turned  and  went 
{>ack  he  did  not  see  the  deceased,  as  he  re- 
membered, and  that  be  did  not  remember 
that  the  deceased  was  ahead  of  or  behind 
him  as  the  witness  came  down  toward  the 
•crossing,  and  that  he  did  not  remember  that 
he  saw  the  deceased  again  after  the  witness 
turned  and  went  back ;  that  he  did  not  see 
the  train  strike  the  deceased ;  that  while  the 
train  was  passing  the  witness  was  looking 
down  towards  the  depot  "about  a  minute," 
and  then  turned  around  and  saw  the  deceas- 
•ed  lying  down  on  the  snow  bank  beside  the 
track;  that  be  at  the  time  of  the  trial  was 
seven  years  of  age,  and  going  on  eight;  that 
tie  and  the  deceased  usually  went  home  from 
the  school  together,  and  that  it  was  a  fre- 
-qneut  tiling  for  this  train  to  pass  as  they 
were  going  home;  that  the  witness  did  not 
remember  whether  the  decaased  said  any- 
thing when  he  started  to  run ;  that  they  did 
not  hear  the  train,  and  so  did  not  run  down, 
and  that  he  did  not  remember  whether  the 
deceased  or  himself  said  anything.  He  fur- 
ther testified  that  at  his  home  on  the  same 
night  he  told  his  father  and  mother  about  ttie 
occurrence,  and  that  he  told  Ills  father  and 
mother  the  truth  about  it  that  night  Xhe 
father  and  mother  were  both  called  as  wit- 
nesses, and  their  testimony  tended  to  show 
that  their  son  told  them  that  he  and  the  de- 
ceased left  school  together,  and  started  for 
home;  that  when  they  got  to  Bowen's  Hill 
(on  the  road  parallel  with  the  railroad)  they 
beard  the  train  wlilstle,  and  the  deceased 
said,  "Let's  run  down  and  see  the  train  go 
by,"  and  that  they  started  on  a  run  down  the 
hill,  and  the  deceased  ran  past  him  midway 
of  the  lilU,  and  got  down  there  before  be  did, 
and  he  did  not  pay  any  more  attention  to  the 
deceased  until  he  saw  him  lying  in  the  snow. 
The  Jury  were  instructed  that  this  testimony 
of  the  father  and  mother  was  not  any  affirm- 
ative evidence  of  what  took  place,  and  was 
competent  only  for  the  purpose  of  showing 
that  at  some  other  time  the  boy  had  made 
statements  Inconsistent-  with  hla  statement 
made  upon  the  witness  stand,  and  was  not 
competent  for  the  purpose  of  showing  that 
the  statement  made  to  his  father  and  mother 
waa  ft  true  statement    The  defendant  ex- 


cepted to  this  part  of  the  diarge,  and  nmr 
contends  that  the  statement  to  the  father 
and  mother  should  be  deemed  evidence  of  the 
truth  of  the  occurrence  so  stated.  We  are  of 
opinion  that  the  Instruction  was  correct 
The  testimony  of  the  boy  that  he  told  hla 
father  and  mother  the  truth  about  the  oc- 
currence that  night  did  not  change  the  state- 
ments then  made  by  him  from  hearsay. 
They  were  still  declarations  made  without 
the  sanction  of  an  oath,  and  with  no  oppor- 
tunity for  cross-exapinatlon  by  parties  In 
interest  In  Jack  v.  Woods,  29  Pa.  375.  and 
in  Rothroek  v.  Gallaher,  91  Pa.  108,  the  dec- 
larations considered  were  testimony  given 
under  oath  in  court  in  former  trials,  and 
were  offered  because  of  failure  of  mind  on 
the  part  of  the  witness.  See  Day  v.  Oooley, 
118  l^ass.  624 ;  Brooks  v.  Weeks,  121  Mass. 
433,  435;  Manning  v.  Carberry,  172  Mass. 
432,  52  N.  B.  521 ;  Knight  v.  Overman  Wheel 
Ca,  174  Mass.  455,  466,  64  N.  B.  890.  See, 
also.  Commonwealth  v.  Piper,  120  Mass.  185, 
187,  and  eases  cited. 

8.  The  remaining  contentions  made  upon 
the  defendant's  brief  relate  to  the  question 
whether,  even  if  the  statutory  signals  were 
not  given,  the  plaintifF  ought  to  have  been  al- 
lowed to  go  to  the  Jury  upon  the  evidence. 
The  defendant  requested  a  ruling  that  the 
evidence  was  Insufficient  to  warrant  a  finding 
for  the  plaintlft,  which  was  refused,  and  also 
a  ruling  that,  if  the  deceased  went  upon  the 
crossing  without  looking  or  listening  for  the 
train,  and  was  struck,  he  was  guilty  of  gross 
negligence.  The  latter  request  was  not  given 
in  terms,  but  the  jury  were  instructed  that. 
If  the  plaintiff's  intestate  heard  the  whistle 
of  the  train,  and  ran  or  walked  towards  the 
crossing  for  the  purpose  of  seeing  the  train 
go  by,  and  got  so  near  the  train  as  to  be 
struck  be  was  guilty  of  gross  negligence,  and 
they  were  also  Instructed  in  these  words: 
"If  the  plaintiff's  intestate,  before  arriving 
at  the  crossing,  heard  or  saw  the  defendant's 
train  approaching,  and  went  upon  the  cross- 
ing to  see  the  train  go  by,  and  was  struck  by 
the  defendant's  train,  he  was  guilty  of  gross 
negligence,  and  cannot  recover.  That  is  to 
say,  suppose  this  boy,  seeing  the  train,  knew 
it  was  coming,  hearing  the  whistle,  or  not 
hearing  the  whistle,  went  down  for  the  pur- 
pose of  seeing  the  train  go  by,  under  those 
circumstances  you  see  the  railroad  could  not 
be  held  responsible,  because  it  could  not  be 
said  in  that  case  that  the  failure  of  the  rail- 
road to  blow  the  whistle  or  ring  the  bell  con- 
tributed toward  that  accident"  If,  as  the 
Jury  must  have  found,  the  required  signals 
were  not  given,  all  that  the  plaintiff  was  re- 
quired to  prove  further  was  that  the  deceased 
was  killed  at  the  crossing  by  the  train.  The 
plaintiff  need  not  show  that  the  deceased 
was  careful.  If  the  defendant  relied  upon 
the  gross  negligence  of  the  deceased,  that  de- 
fense must  be  established  by  evidence.  AM 
the  evidence  stood,  no  person  saw  the  de- 
ceased struck,  or  assumed  to  testi^  Just  bow 
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the  acddent  happened.  We  think  the  ques- 
tion whether  he  was  grossly  negligent  was 
for  the  Jury.  There  was  no  direct  evidence 
that  he  failed  to  loolc  or  listen  for  the  train, 
and  It  cannot  be  said  that  upon  the  evidence 
there  was  no  possible  reasonable  explanation 
of  the  accident  save  bis  gross  or  willful  neg- 
ligence. 
Bzcq>tlon8  overniled. 


(186   MU8.   438) 

HOLTOKB  ENVELOPE  CO.  ▼.  UNITED 

STATES  ENVELOPE  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Hampden.    Oct  18,  1904.) 

SAXES  —  CORTKAOrS  —  CONBTBUCTION— IN8UB- 
ANCE  —  TBANBFEB  OF  POLICIES  —  UHEABNBD 
PSEHIDV  —  ACCOUNTINO  —  PLEADINO— BUX 
OF  PABTIOULABS— DEFECTS— INTEBEST.     ' 

1.  Defendant  purchased  plaintiff's  business, 
including  real  estate  and  personal  property. 
The  bill  of  sale  provided  that  the  business 
should  be  considered  as  belonging  to  defend- 
ant from  and  after  December  31,  1897,  and  all 
proper  accounting  should  be  made  accordingly. 
The  contract  price  was  paid  on  August  l2, 
1S38,  and  October  31,  1898.  The  opdon  con- 
tract, which  preceded  the  bill  of  sale,  required 
plaintiff  to  maintain  the  plsmt  and  keep  it  in- 
sured, and  in  case  of  loss  to  transfer  to  the  pur- 
chaser the  moneys  collected  in  lieu  of  property 
damaged  or  destroyed.  Held,  that  the  transfer 
did  not  cover  the  return  premiums  on  unexpired 
insurance  previously  purchased  by  plaintiff  from 
December  31,  1897,  to  the  termination  of  the 

golicies  in  force  on  that  day,  and,  such  policies 
aving  been  transferred  to  defendant,  and  by  it 
surrendered  for  other  insurance,  defendant  was 
liable  to  account  to  plaintiff  tberefor. 

2.  Where,  in  an  action  by  the  seller  of  a  busi- 
ness against  the  buyer  to  recover  the  value  of 
certain  insurance  policies  transferred,  it  was 
uncontradicted  that  it  was  a  custom  to  allow 
pro  rata  value  in  place  of  surrender  value  where 
new  insurance  is  taken  out  through  the  same 
agency,  and  the  cost  of  the  insurance  l)etween 
the  dates  in  controversy  was  proved,  assuming 
that  the  basis  on  which  the  return  premiums  tes- 
tified to  was  the  same  as  that  on  which  the 
value  of  the  policies  for  the  whole  period  from 
the  date  of  the  sale  until  the  policies  expired, 
the  evidence  was  sufficient  to  establish  the  pro 
rata  value  of  insurance. 

3.  Where  the  owner  of  a  business  transferred 
the  same  to  defendant  by  a  bill  of  sale  providing 
that  the  business  carried  on  after  December  31, 
1^7,  should  be  accounted  for  as  defendant's 
business,  the  seller  was  not  entitled  to  recover 
return  premiums  on  unexpired  policies  on  the 
plant  transferred  which  were  assigned  to  de- 
fendant, and  by  It  surrendered  for  cancella- 
tion under  a  count  on  the  contract  providing 
for  the  accounting  of  the  business. 

4.  Where,  In  an  action  by  the  seller  of  a  busi- 
ness against  the  buyer,  the  complaint  contained 
a  count  on  an  account  annexed,  one  of  the  items 
of  which  was,  "Unexpired  insurance  to  credit  of 
Tplaintiff]  Jan.  1,  1898,  $807.87,"  and  plaintiff 
was  only  entitled  to  recover  for  return  premiums 
received  on  the  cancellation  of  the  policies  as- 
signed to  defendant,  with  interest  from  the  date 
of  the  transfer,  but  no  objection  was  made  at 
the  trial  to  the  item  specified,  the  fact  that  it 
did  not  properly  describe  the  transaction  was 
insufficient  to  preclude  plaintiff's  recovery  there- 
under, the  case  having  oeen  held  open  until  de- 
fendant had  an  opportunity  to  investigate  the 
facts,  and  no  injury  having  been  sustained  by 
such  inaccuracy. 

5.  Where  a  contract  for  the  sale  of  a  business 
including  both  real  and  personal  property  pro- 


vided that  the  business  transacted  after  Decem- 
ber 31,  1897,  should  be  accounted  for  as  the 
property  of  the  buyer,  but  that  the  considera- 
tion should  not  be  paid  until  September  1,  1898, 
the  seller  was  not  entitled  to  interest  on  such 
consideration  between  December  31,  1897,  and 
August  18,  1898,  when  the  consideration  was  in 
fact  paid. 

Exceptions  from  Superior  Court,  Hampden 
County;   Ellsha  B.  Maynard,  Judge. 

Action  by  the  Holyoke  Envelope  Company 
against  the  United  States  Envelope  Company. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  brings  exceptions.  Sustained  In 
part 

B.  H.  Lathrop,  for  plaintiff.  Chas.  Ij.  Long, 
for  defendant 

LORING,  J.  After  the  decision  of  this 
court  when  this  case  was  before  it  on  demur- 
rer (Holyoke  Envelope  Co.  v.  United  States 
Envelope  Co..  182  Mass.  171,  6S  N.  E.  64)  the 
declaration  was  amended  twice,  and  the  case 
came  on  for  hearing  before  a  Judge  sitting 
without  a  Jury.  The  plaintiff  asked  the 
court  to  make  three  findings  of  fact.  With- 
out dealing  with  these  specifically,  the  Judge 
made  a  general  finding  in  favor  of  the  de- 
fendant and  the  case  is  here  on  an  exception 
to  that  finding  and  to  his  refusal  to  make 
the  three  findings  asked  for. 

It  appeared  that  the  plaintiff  gave  to 
Messrs.  Dean  &  Shlbley  a  written  option, 
dated  January  14,  1898,  to  sell  to  them  or 
their  appointees  its  real  estate;  machinery, 
stock  in  trade,  and  "all  its  business  and  good 
will  as  a  going  concern"  for  a  sum  to  be 
ascertained  by  Appraisal,  and  to'  be  paid  In 
cash  on  delivery  of  proper  conveyances.  The 
option  was  to  be  exercised  and  the  amount  to 
be  paid  fully  determined  on  or  before  April 
30th.  The  purchase  money  was  to  be  paid 
on  or  before  September  1st  and  on  comple- 
tion of  the  sale  it  was  agreed  that  the  plain- 
tifTs  business  "shall  be  considered  as  be- 
longing to  the  purchaser  from  and  after  De- 
cember 81,  1897,  and  all  proper  accountings 
and  adjustments  shall  be  made  accordingly." 
The  time  within  which  the  option  was  to  be 
exercised  and  the  amount  of  the  purchase 
money  to  be  paid  fully  determined  was  sub- 
sequently changed  from  April  30th  to  June 
30th.  The  defendant  corporation  was  char- 
tered some  time  in  the  month  of  June,  1898. 
On  or  before  June  22d,  Messrs.  Dean  &  Shlb- 
ley exercised  their  option,  and  by  a  written 
contract  made  on  that  day  it  was  agreed 
that  the  time  within  which  the  amount  to  be 
paid  as  purchase  money  was  to  be  fully  de- 
determined  should  be  extended  to  July  15th. 
By  a  later  contract,  dated  July  27th,  it  was 
agreed  that  the  purchase  money  should  be 
$615,000  in  cash  and  preferred  stock  in  the 
defendant  corporation  to  the  amount  of  $43,- 
000  at  par.  On  August  12th  a  vote  was 
passed  by  the  directors  of  the  defendant 
company  that  their  corporation,  as  the  ap- 
pointee of  Dean  &  Shlbley,  purchase  the  prop- 
erty of  various  corporations  and  flnns  de- 
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scrftied  In  certain  deeda  and  bills  of  sale 
then  presented  to  them.  Among  these  corpo- 
rations was  the  plaintiff.  On  August  18th 
the  plaintiff  executed  a  deed  and  bill  of 
sale  by  which  the  plaintiff  conveyed  and  as- 
signed to  the  defendant  corporation  Its  real 
estate  and  personal  property  and  delivered 
them  to  Messrs.  Dean  &  Shlbley,  and  they  in 
tnm  delivered  them  to  the  defendant  as 
their  appointee.  Thereupon  Messrs.  Dean  & 
Shibley  paid  the  plaintiff  $723,800,  being  the 
$615,000  In  cash  plus  the  $43,000  In  preferred 
stock  agreed  upon  on  July  27tli,  plus  10  per 
coit  thereof,  which,  by  the  agreement,  was 
to  be  paid  to  Messrs.  Dean  &  Shlbley  for 
their  services.  The  plaintiff  and  defendant 
then  entered  into  an  accounting  as  to  the 
business  which  had  been  sold  and  assigned  to 
the  defendant  by  the  plaintiff,  and  which  (by 
the  terms  of  the  bill  of  sale  as  well  as  by  the 
terms  of  the  agreement  between  the  plaintiff 
and  Messrs.  Dean  &  Shibley)  it  was  provided 
"shall  be  considered  as  belonging  to  the  pur- 
chaser from  and  after  December  81,  1897, 
and  all  proper  accountings  and  adjustments 
shall  be  made  accordingly."  On  October  81, 
1898,  the  defendant  paid  the  plaintiff  $31.- 
799.45,  due  it  under  said  accounting.  This 
was  received  by  the  plaintiff  without  preju- 
dice, reserving  to  itself  a  right  to  sue  the  de- 
fendant to  recover  four  items  claimed  by  It 
to  be  due,  for  which  the  defendant  denied  lia- 
bility. This  action  was  accordingly  brought 
Before  the  trial  the  plaintiff  waived  all  but 
two  of  the  four  Items.  The  two  insisted  up- 
on at  the  trial  were,  first,  a  claim  to  be 
paid  interest  at  6  per  cent  on  the  $723,800, 
the  amount  of  the  purchase  money,  from  De- 
cember 31,  1897,  to  August  18,  1898,  and,  sec- 
ond, a  claim  for  the  value  of  the  unexpired 
insurance  to  the  credit  of  the  Holyoke  En- 
relope  Company  January  1,  1898,  amounting 
to  $807.87,  with  interest  to  September  23d, 
inclusive,  $35.82;  making  in  all  $843.69. 

1.  We  are  of  opinion  that  as  matter  of  law 
thejadgewas  not  warranted  in  finding  for  the 
defendant  on  the  items  as  to  unexpired  in- 
surance. At  the  trial  the  president  of  the 
plaintiff  corporation  testified  that  the  second 
item  was  the  pro  rata  value  of  the  unexpired 
insurance  from  December  31,  1897,  to  the  ter- 
mination of  the  policies  in  force  on  that  day ; 
that  this  insurance  had  been  paid  for  by  the 
plaintiff  before  December  31st  and  the  poli- 
cies were  handed  to  the  defendant  when  the 
deed  and  bill  of  sale  were  delivered  on  Au- 
gust 18th.  On  his  cross-examination  it  ap- 
peared that  the  pro  rata  Vklue  had  been  es- 
timated by  a  clerk,  but  this  witness  testi- 
fied, from  bis  knowledge  of  the  amount  of 
Insnrance  then  on  the  property  and  of  the 
rate  of  the  Insurance,  that  the  estimated 
amount  was  substantially  correct;  that  the 
amonnt  of  insurance  then  on  the  property 
was  f300,000 ;  that  his  recollection  was  that 
fbe  policies  matured  in  September,  and  he  re- 
membered that  when  the  bookkeei)er  gave 
him  the  figures  on  ttiis  item  he,  knowing 


these  data,  computed  in  his  head  the  amotmt 
due ;  that  the  amonnt  was  substantially  cor- 
rect. At  the  original  hearing  the  ofiScers 
of  the  defendant  corporation  denied  having 
received  these  policies,  but  in  a  supplemental 
agreement  it  is  stated  that  since  the  hearing 
it  bad  been  ascertained  that  the  policies  were 
delivered  to  the  defendant's  attorney  when 
the  papers  were  passed,  and  were  in  turn  de- 
livered by  him  to  the  insurance  broker  who 
was  attending  to  the  defendant's  insurance 
on  the  property  then  taken  over,  and  at  the 
attorney's  request  were  canceled  on  August 
18th;  that  on  their  cancellation  the  broker 
received  return  premiums  amounting  to  $324.- 
81,  and  new  policies  were  issued  to  the  de- 
fendant for  which  the  insurance  broker  paid, 
using  the  amount  of  the  return  premiums  in 
part  payment  It  appears  from  the  bill  of 
exceptions  that  the  case  was  finally  submit- 
ted to  the  Judge  on  this  supplemental  agree- 
ment as  well  as  on  a  prior  agreement  and  on 
oral  testimony. 

The  defNidant's  first  contention  is  that  the 
evidence  failed  to  show  an  express  adoption 
by  the  defendant  of  the  agreement  between 
the  plaintiff  and  Messrs.  Dean  &  Shlbley; 
that  in  addition,  the  Judge  was  not  bound  as 
matter  of  law  to  find  that  the  defendant 
knew  of  the  terms  of  that  agreement  and 
for  these  reasons  the  plaintiff  had  not  as 
matter  of  law,  brought  itself  within  the  de- 
cision of  this  court  In  182  Mass.  171,  65  N. 
B.  64.  But  the  agreement  that  the  business 
conducted  with  the  property  covered  by  the 
deed  and  bill  of  sale  delivered  August  18, 
1898,  was  to  be  considered  as  the  business 
of  the  defendant  from  December  31, 1897,  and 
that  all  proper  accountings  and  adjustments 
were  to  be  made  accordingly,  was  set  forth* 
in  the  bill  of  sale,  which  ran  directly  from 
the  plaintiff  to  the  defendant,  as  well  as  in 
the  option  given  by  the  plaintiff  to  Messrs. 
Dean  &  Shibley.  The  bill  of  sale  to  the  de- 
fendant as  well  as  the  option  to  Messrs. 
Dean  &  Shlbley,  is  counted  on  In  what  is 
termed  in  the  record  the  "third  amended  dec- 
laration," which  we  assume  was  the  second 
count  on  which  the  plaintiff  went  to  trial. 
The  liability  of  the  defendant  to  pay  for  the 
insurance  if  it  was  carried  in  conducting  the 
business  during  the  period  in  question  is 
made  out  by  the  acceptance  by  the  defend- 
ant of  this  bill  of  sale,  and  it  was  not  neces- 
sary to  resort  to  an  implied  adoption  by  the 
defendant  of  the  agreement  between  the 
plaintiff  and  Messrs.  Dean  &  Shibley.  The 
insurance  in  question  was  In  fact  carried  in 
conducting  the  business  to  be  accounted  for 
as  the  business  of  the  defendant  during  the 
period  beginning  December  31,  1897,  and  end- 
ing August  18,  1898.  Had  it  been  paid  for 
during  that  period,  it  would,  in  the  absence 
of  any  further  agreement  on  the  subject,  have 
been  a  payment  which  would  have  been  al- 
lowed as  made  in  the  course  of  that  business. 
The  fact  that  it  had  been  paid  for  by  the 
plaintiff  in  advance  before  the  period  began 
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is  of  no  conseqTwnce  In  determining  which  of 
theee  two  iwrtles  li  ultimately  to  bear  the 
bnrden  of  It,  unless  this  unexpired  Insvurance 
was  a  portion  of  the  personal  property  oold 
and  assigned  to  the  defendant  by  the  plain* 
tiff,  for  which  (together  with  the  retf  estate) 
It  was  paid  $723,800 ;  that  Is  to  say,  nnless 
the  unexpired  poUdes  of  Insurance  to  the 
value  of  1807^,  on  hand  on  December  81, 
1887,  Btood  on  the  same  footing  as  stock  In 
trade  to  that  amount,  and,  like  stock  In 
trade  then  on  hand,  were  paid  for  by  the 
$728,800  purchase  money.  As  matter  of  de- 
scription It  does  not  seem  to  come  within 
the  personal  property  assigned  by  the  bill  of 
Bal&  Moreover,  It  partakes  of  the  charac- 
ter of  what  Is  excepted  from  the  personal 
property  assigned,  to  wit,  "accounts  receiv- 
able prior  to  January  1,  1888,"  by  which  we 
understand  Is  meant  accounts  receivable  due 
in  respect  of  business  done  before  January  1, 

1896.  It  appears  that  on  January  Ist  the 
plaintiff  topk  an  account  of  stock,  and  by 
the  terms  of  the  bill  of  sale  it  was  to  pay  Its 
debts  and  liabilities  existing  on  December 
31,  1897,  out  of  the  property  not  covered  by 
the  assignment.  The  Intention,  not  very 
clearly  expressed,  seems  to  have  been  that 
all  the  results  of  the  business  done  prior  to 
January  1, 1888,  except  stock  on  hand,  should 
not  pass  to  the  defendant  Cash  on  hand  at 
the  close  of  business  Is  not  specifically  ex- 
cepted, but  It  Is  not  included  within  the  de- 
scription of  what  is  assigned.  The  same 
Is  true  of  the  unexpired  Insurance.  The 
value  of  une^lred  Insurance  is  properly  tak- 
en as  an  asset  in  making  up  the  condition  of 
a  business  adventure  on  a  specified  day.  We 
are  of  opinion  that  In  the  case  at  bar  the 

•poUcies  of  Insurance  on. hand  at  the  close  of 
business  on  December  31,  1897,  were  not  sold 
to  the  defendant,  and  that  the  defendant 
was  bound  to  credit  the  plaintiff  with  the 
pro  rata  value  thereof  for  the  period  in  ques- 
tion, to  wit,  the  period  from  December  31, 

1897,  to  August  18.  180& 

The  defendant's  next  defense  on  this  Item 
is  to  Invoke  In  Its  support  a  clause  In  the 
option  given  by  the  plaintiff  to  Messrs.  Dean 
&  Shlbley,  dated  January  14,  1898.  In  that 
contract,  after  providing  that,  pendtag  per- 
formance of  the  contract,  the  plaintiff  should 
maintain  its  plant  and  general  equipment  In 
as  good  and  efficient  running  order  and  re- 
pair, fire  and  other  accident  excepted,  as  the 
same  now  are,  it  is  stipulated  also  that  pend- 
ing such  performance  the  plaintiff  should 
"keep  its  plant  and  stock  at  all  times  well 
insured  In  a  total  of  at  least  two  hundred 
and  seventy-five  thousand  (275,000)  dollars, 
and  in  case  of  loss,  that  it  will  transfer  to 
said  purchasers  the  moneys  collected  on  ac- 
count of  such  loss  or  claims  therefor  in  Ueu 
of  the  property  damaged  or  destroyed,  pro- 
vided this  contract  is  accepted  and  its  con- 
ditions fully  carried  out  by  said  Dean  &  Shlb- 
ley." The  contention  is  that  the  sum  paid 
for  Insurance  under  this  clause  is  a  sum 


which,  by  this  covenant,  the  plalntlS  was 
bound  to  expend,  and  for  that  reason  the 
burd«a  of  It  Is  ultimately  to  be  borne  by  It. 
Without  stopping  to  discuss  the  right  of  the 
defendant  to  invoke  in  its  support  one  of 
the  terms  of  s  contract  to  which  it  insists 
It  was  not  a  party,  it  Is  enough,  and  It  \s 
more  satisfactory,  to  dispose  of  the  conteK- 
tlon  by  pointing  out  that  the  effect  of  ths 
clause  in  question  is  not  what  the  defendant 
contends  it  to  be.  Under  the  prior  clauses 
of  this  contract  it  bad  become  the  duty  of 
the  defendant  to  carry  on  the  business  until 
It  was  ascertained  whether  the  option  would 
or  would  not  be  exercised,  having  regard  te 
tbB  poesibiUty  that  It  might  have  to  account 
for  the  business  so  canted  on  as  carried  on 
for  the  purchaser.  Etre  and  other  acddeuts 
were  excepted  from  the  covenant  to  main- 
tain the  plant  and  general  equipment  in  good 
and  efficient  running  order  and  repair.  The 
coven&nt  In  question  then  follows.  Its  effect 
was,  not  tp  throw  on  the  plaintiff  the  ulti- 
mate burden  of  what,  but  for  this  covenant, 
we  have  already  seen  would  be  borne  by  the 
purchaser  In  the  event  which  has  happened, 
but  to  regulate  and  make  certain  what  should 
be  done  by  the  plaintiff  in  respect  to  insnr> 
ance  during  the  period  in  question.  In  our 
opinion,  this  covenant  did  not  change  the 
rights  of  the  parties,  and  shift  onto  the  plain- 
tiff the  burden  of  paying  for  the  Insurance 
carried  in  conducting  what  is  now  to  be  ad- 
justed as  having  been  the  defendant's  busl^ 


The  next  objection  taken  Is,  first,  that  the 
value  of  the  Insurance  for  the  period  between 
December  81,  1897,  and  August  18,  1898. 
was  not  proved,  and  that  is  all  that  can  be 
recovered  under  this  coimt  in  the  declara- 
tion; and,  second,  that,  although  a  case  Is 
made  out  for  the  recovery  of  the  $324.81^ 
in  the  supplemental  agreement  for  the  can- 
cellation of  the  policies  on  August  18,  1898, 
that  sum  cannot  be  recovered  under  the 
pleadings  in  this  action.  But  the  cost  of  the 
Insurance  between  December  31,  1897,  and 
August  18,  1898,  was  proved  if  it  is  assumed 
that  the  basis  on  which  $324.81  was  com- 
puted to  be  the  amount  of  the  return  pre- 
miums for  the  period  between  August  18tb 
and  the  expiration  of  the  policies  was  the 
same  as  that  on  which  it  was  testified  to  in 
behalf  of  the  plaintiff  that  $807.87  was  the 
value  of  this  Insurance  for  the  whole  period 
from  December  31st  until  the  policies  ex- ' 
pired.  The  cost  of  insurance  while  the  busi- 
ness was  carried  on  for  the  defendant  is  the 
difference  between  these  two  sums,  namely, 
$483.06.  Having  regard  to  the  uncontradict- 
ed testimony  of  the  plaintiff  that  it  is  cus- 
tomary to  be  allowed  pro  rata  value  in  place 
of  surrender  value  in  case  new  insurance  is 
taken  out  through  the  same  agency,  we  are 
of  opinion  that  this  assumption  must  be 
made.  It  follows  that  the  plaintiff  was  en- 
titled to  recover  under  this  count  of  the 
declaration  $483.00,  with  interest  from  Jaa- 
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au7  1,  1898,  and  the  exception  to  tbe  find- 
ing In  favor  of  the  defendant  on  this  Item 
mnat  be  snstained. 

This  brings  ns  to  the  question  of  pleading 
raised  by  the  defendant  Had  the  second 
coont  on  which  the  plalntlft  went  to  trial 
(termed  In  the  record  "third  amended  dec> 
laration")  been  the  only  count  in  the  decla- 
ration, this  objection  would  have  been  well 
takeai.  That  was  a  count  on  the  contract 
contained  In  the  bill  of  sale  by  which  the 
bustness  carried  on  between  December  81, 
1887,  and  August  18,  1898,  was  to  be  account- 
ed for  as  the  business  of  the  defendant  The 
plalntUTs  claim  here  is  to  be  paid,  9324.81, 
because  the  defendant  accepted  an  assign- 
meat  of  these  policies  on  August  18,  189&— 
ttiat  la,  on  the  expiration  of  that  period- 
has  had  them  canceled,  and  collected  this 
sum  of  money  as  the  yalue  of  them.  This 
fSZLSl  cannot  be  recovered  under  that 
oonnt  But  there  was  also  what  la  termed 
in  the  record  the  "second  amended  declara- 
tion.*' That,  we  assume,  was  the  other  count 
(m  whldt  the  plalntUF  went  to  trlaL  It  is  a 
count  on  an  account  annexed,  and  one  of 
tbe  Items  in  the  account  annexed  is,  "Unex- 
pired Insurance  to  credit  of  Holyoke  Envel- 
ope Company,  January  1,  1898,  180737.  '  In- 
terest January  1,  1898,  Inclusive,  to  S^tem- 
ber  23,  Inclualve,  $35.82"— making  $843.69. 
The  only  dlfBculty  In  the  way  of  tbe  plain* 
tUTs  recovering  tUa  claim  under  this  count 
of  the  declaration  Is  that  the  Item  In  tbe 
bill  of  particulars  does  not  accurately  de- 
scribe the  transaction.  To  describe  the  trans- 
action properly,  the  item  should  have  been 
for  return  premiums  received  on  cancellation 
of  poUdes  of  Insurance  assigned  to  the  de- 
fendant on  August  18,  1898,  with  Interest 
from  that  day.  Had  It  been  contended  at  the 
trial  that  the  bill  of  particulars  did  not 
properly  describe  the  claim  proved,  the  ob- 
,  Jectlon  would  have  had  to  be  sustained.  But 
this  Item  in  the  bill  of  particulars  In  a 
way  includes  the  insurance  in  question,  al- 
tfaoai^  It  does  not  accurately  describe  the 
transaction  which  gave  rise  to  the  right  to 
recover  this  $324.81  as  money  had  and  re- 
ceived to  the  plalntllTB  use.  It  is  apparent 
that  no  injury  was  suffered  by  the  defendant 
from  the  inaccuracy  of  description.  The  case 
was  held  open  nntli  It  had  had  an  oppor^ 
tonlty  to  investigate  the  facts,  and  the  re- 
snlt  of  Its  investigation  was  submitted  to  the 
oonrt  In  the  supplemental  agreement  Un- 
der these  circumstances  we  are  of  opinion 
that  the  objection  of  pleading  Is  not  well 
taken. 

2.  The  other  Item  remains  to  be  disposed 
of.  We  are  of  opinion  that  this  claim  of  the 
plalntUF  Is  whol^  without  merit  The  plaln- 
tUTs contention  here  Is  based  on  the  rule 
amt  tbe  vendee  must  pay  Interest  on  the  pur- 
chase money  In  cases  like  Sanders  v.  Bryer, 
182  Mass.  141,  25  N.  E.  86,  9  L.  R.  A.  266. 
niat  is  to  say,  when  specific  performance  of 
a  contract  for  the  sale  of  land  Is  decreed, 


and  by  the  terms  of  the  contract  imymcnt 
was  to  be  made  upon  delivery  of  the  deed, 
the  vendee  is  entitled  to  the  Intervening 
profits  between  the  day  when  the  deed  should 
have  been  delivered  and  the  day  It  is  deliv- 
ered, and  the  vendor  Is  entitled  to  Interest 
on  the  purchase  money  for  the  same  period. 
This  result  is  reached  on  the  ground  that 
the  conveyance  ought  to-  have  been  made  at 
the  earlier  day,  and  in  equity  the  rights  of 
tbe  parties  will  be  enforced  on  that  basis, 
namely,  by  cartTlng  Into  eflCect  what  would 
have  ensued  If  that  had  be«i  done  which 
ou^t  to  have  been  done.  That  has  no  appli- 
cation to  the  case  now  before  ns,  where  the 
$723300  was  to  be  paid  on  or  before  Septem- 
ber 1, 1898,  and  was  paid  on  August  18,  1898, 
and  where,  by  the  terms  of  the  contract;  the 
thing  bought  by  this  payment  was  not  only 
the  real  estate  and  the  personal  property, 
but  the  business  since  December  31,  1897. 

Exception  sustained  to  the  findings  on 
Item  8  of  the  bill  of  particulars  annexed  to 
the  account  annexed,  and  on  item  3  of  the 
bill  of  particulars  annexed  to  the  third 
amended  declaration.  Exception  to  the  find- 
ing on  Item  2  of  the  bill  of  partlcalars  of 
both  counts  overruled. 


(IM  uau.  su) 

MEEHAN  V.  HOLTOKB  ST.  EY.  00. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Oct  18,  1904.) 

IIASTEB  AND  SSBVAnr^IRJUBT  TO  SKBVA.nT— 
IXECTBIO  UNEUAR— MKTHOD  OF  WOBK— Ilt- 
ffCBUOnORS— ASSOKPTION  Of  BISK — BXPKBT 
XVIDBNCK. 

1.  PlaintUE,  a  lineman  in  defendant's  employ, 
was  injured  by  being  thrown  from  a  pole  by 
tbe  recoil  of  a  cable  while  lifting  it  from  one 
insulator  pin  to  another.  In  order  to  do  the' 
work,  plaintiff  stood  on  a  tower  wagon  under- 
neath the  arm  of  the  pole  on  which  the  cable 
rested,  with  one  foot  on  a  brace  supporting  the 
arm,  and  the  other  foot  on  the  rail  attached  to, 
but  some. two  feet  higher  than,  the  platform  of 
the  tower  wagon.  The  cable  at  that  point  was 
bein^  strung  on  a  sharp  turn,  and  there  was 
nothing  to  prevent  plaintiff  from  releasing  his 
grasp  on  the  cable  as  it  recoiled.  Held,  that 
since  the  danger  under  such  drcumstances  was 
open  and  obviotuk  defendant  was  not  guilty  of 
negligence  in  failing  to  instruct  plaintiff  with 
reference  thereto. 

2.  Where  a  lineman  was  snbstantially  familiar 
with  the  manner  in  which  a  cable  was  being 
raised  and  attached  to  the  arms  of  posts  at  the 
time  he  was  injured,  and  tbe  method  then  em- 
ployed to  adjust  the  cable  to  the  pole  did  not 
differ  from  that  previously  followed,  he  assumed 
the  risk  of  injury  from  the  use  of  such  method. 

3.  Where  a  lineman  was  thrown  from  a  pole 
by  the  recoil  of  a  cable  while  he  was  lifting 
the  same  from  one  insulator  pin  to  another,  the 
process  employed,  being  a  matter  of  common 
observatton  and  knowledge,  was  not  a  proper 
subject  of  expert  testimony. 

Exceptions  from  Superior  Court,  Hampden 
County;   Lawton,  Judge. 

Action  by  Joseph  Meeban  agaiuEt  the  Ho- 
lyoke Street  Railway  Company.  A  verdict 
was  directed  in  favor  of  defendant,  and 
plaintlfC  brings  exceptions.    Overruled. 
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B.  P.  Stapleton  and  Wm.  H.  McCllntbdt, 
for  plaintiff.  Brooks  &  Hamilton,  for  de- 
fendant 

BRALEY,  J.  The  plaintiff  rests  hts  right 
to  recover  on  the  ground  that  the  defendant's 
negligence  consisted  either  from  putting  him 
to  work  In  a  dangerous  place  without  warn- 
ing him  of  the  danger  to  which  he  was  ex- 
posed, or  In  moving  the  wire  by  an  improper 
method.  We  assume.  In  our  decision  of  the 
case,  there  was  evidence  for  the  consideration 
of  the  Jury  that  Ck)nnorB  was  Intrusted  with 
and  exercised  superintendence  over  the  plali>- 
tlff  at  the  time  of  the  accident.  Knight  T. 
Overman  Wheel  Co.,  174  Mass.  455,  54  N.  B. 
880.  But  to  find  the  defendant  liable  for  a 
failure  to  give  proper  instmctlons  the  dan- 
ger must  have  been  such  that  the  plaintiff 
would  be  presumed  to  have  been  Ignorant  of 
it  There  were  no  concealed  risks,  and  what- 
ever danger  there  was  arose  from  the  possi- 
bility of  falling,  while  handling  the  wire, 
from  the  place  where  be  was  required  to 
work.  Neither  was  he  being  urged  in  his 
work  80  that  It  could  fairly  be  claimed  that 
his  attention  was  distracted  by  such  a  com- 
mand, and  on  wblc^  he  would  have  a  right 
to  rely  as  a  possible  excuse  that  would  re- 
lieve him  from  the  Imputation  of  negligence. 
It  appears  that  when  the  cable  was  firmly 
drawn  and  ready  to  I>e  adjusted  the  order 
was  given  to  the  plaintiff  "to  help  •  •  • 
lift  the  wire  over."  To  do  this  he  knew  that 
It  would  be  necessary  for  him  to  stand  on  the 
platform  of  the  tower  wagon,  which  was  Just 
underneath  the  arm  on  which  the  cable  rest- 
ed, and  from  this  position  he  then  voluntar- 
ily placed  himself  with  one  foot  on  the  brace 
which  supported  the  arm  on  that  side  of  the 
pole  and  the  other  foot  on  the  rail  attached 
to,  but  two  feet  higher  than,  the  platform, 
and  while  taking  hold  of  the  arm  with  his 
left  hand  be  grasped  the  cable  with  his  right 
hand  to  help  lift  it  over  the  inner  pin  so  that 
it  could  be  set  in  the  groove  of  the  insulator 
on  the  outside  pin  and  tied.  He  also  must 
have  known  something  of  its  weight  and  the 
strain  to  which  it  was  subjected,  for  he  had 
helped  to  place  it  in  position  upon  the  top  of 
the  arm;  and  the  fact  that  at  this  point  of 
the  line,  and  nearly  at  a  right  angle  with  its 
former  course,  there  was  a  sharp  turn  in  the 
direction  in  which  the  cable  was  to  be  extend- 
ed, and  which  might  make  it  more  difiQcult 
of  attachment  to  the  arm,  was  a  matter  of 
common  observation.  The  physical  require- 
ments of  his  work  did  not  prevent  him  from 
releasing  bis  grasp,  nor  was  he  required  by 
any  order,  or  from  the  nature  of  his  employ- 
ment, to  retain  it,  when  by  so  doing  bis  per- 
sonal safety  might  be  put  in  peril.  If  the 
cable  was  sufficiently  slackened,  it  was  plain- 
ly apparent  that  its  weight  would  be  likely 
to  cause  it  to  fall;  and  In  taking  the  posi- 
tion assumed  by  bim  he  could  easily  have 
perceived  that  If,  from  any  cause,  the  cable 
was  not  held  securely  until  fastened  to  the 


pin,  it  would  recoil,  and.  If  he  then  retained 
his  grasp,  he  might  be  thrown  to  the  ground. 
As  all  these  conditions  were  open  and  visible, 
no  insti^uctions  at  this  time  would  have  af- 
forded to  him  any  further  information  as  to 
the  nature  of  the  work,  or  the  way  in  which 
it  was  to  be  performed,  that  he  did  not  al- 
ready possess,  and  the  defendant  owed  no 
duty  to  Instruct  where  instructions  were  un- 
necessary. Downey  v.  Sawyer,  157  Mass. 
418,  32  N.  B.  664;  Stuart  v.  West  End  St 
By.  Ck).,  163  Mass.  391,  393,  40  N.  E.  180. 

Under  the  second  claim  of  liability  the 
plaintiff  argued  that  he  had  a  right  to  have 
this  issue  submitted  to  the  Jury.  If  some 
other  way  than  the  simple  process  finally 
used  to  place  the  cable  in  position  would  have 
been  better  and  more  safe,  yet  the  plaintiff 
had  been  assisting  in  putting  up  the  cable 
for  more  than  two  weeks  before  the  accident 
and  during  this  time  about  three  miles  of 
wire  had  been  strung,  and  his  testimony  dis- 
closes that  he  was  substantially  familiar 
with  the  manner  in  which  it  was  raised  and 
attached  to  the  arms  of  the  poles,  and  therte 
is  nothing  to  show  that  the  method  employed 
to  adjust  it  to  the  arm  of  this  pole  differed 
from  that  previously  followed.  .The  acting 
superintendent  was  using  a  method  already 
in  use  by  the  defendant  and  wltb  which 
the  plaintiff  was  familiar ;  and,  if  he  consid- 
ered the  way  in  which  the  work  was  being 
done  unsafe,  he  was  not  obliged  to  continue 
in  its  employment  as  a  lineman,  but,  if  he 
chose  to  go  on,  he  accepted  that  way  with 
whatever  risk  attached  to  it  Goodes  v.  B. 
&  A.  B.  R.  Co.,  162  Mass.  287,  288,  38  N.  E. 
500.  Although  he  also  testified  he  was  not 
told  and  that  he  did  not  know  it  was  danger- 
ous to  move  the  cable  from  one  pin  to  the 
other,  yet  under  the  circumstances  he  can- 
not be  excused  in  the  exercise  of  ordinary 
care  from  being  chargeable  with  such  knowl- 
edge, and  must  be  presumed  to  have  realized 
and  appreciated  any  danger  incidental  to  the 
process.  Moulton  v.  Gage,  138  Mass.  390; 
Lothrop  V.  Fltchburg  B.  R.  Co.,  150  Mass. 
423,  425,  23  N.  B.  227 ;  Goldthwalt  v.  Haver- 
hill &  Groveland  St  Ry.  Co.,  160  Mass.  554, 
556,  36  N.  E.  486;  Sullivan  v.  Simplex  Elec- 
trical Co.,  178  Mass.  35,  59  N.  E.  645;  I/odi 
V.  Maloney,  184  Mass.  240.  68  N.  E.  229;' 
Gavin  V.  Fall  River  Automatic  Tel.  Co.,  185 
Mass.  78,  69  N.  E.  1055. 

The  remaining  exception  relates  to  the  ex- 
clusion of  the  evidence  of  a  witness  called 
by  the  plaintiff,  who,  from  bis  large  experi- 
ence In  stringing,  moving,  and  repairing  sim- 
ilar wire,  was  asked  to  give  his  opinion  of 
what  would  be  the  proper  way  to  move  the 
cable,  and  whether  the  method  adopted  was 
improper.  Even  if  it  is  conceded  that  the 
witness  was  qualified  to  give  an  opinion,  this 
evidence  was  excluded  properly.  Where  the 
issue  to  be  tried  involves  technical  or  me- 
chanical knowledge  not  commonly  under- 
stood, such  evidence  is  admissible  to  enable 
a  Jury  to  draw  correct  inferences,  and  to  tonm 
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a  reliable  Jndgment  of  the  effect  of  the  tes- 
timony ;  but  the  process  of  stringing  a  cable 
wire  on  the  arms  of  poles  erected  for  that 
pnrpoee  'is  so  plain  and  simple  that  it  is  well 
within  the  scope  of  common  observation  and 
knowledge,  and  can  be  intelligently  compre- 
aended  by  a  jury  without  the  aid  of  opinion 
evidence.  Oliver  t.  North  End  St  Ry.  Co, 
170  Mass.  222,  49  N.  B.  117;  Flynn  v.  Bos- 
ton Electric  Light  Co.,  171  Mass.  395,  60  N. 
B.  937;  Edwards  v.  Worcester,  172  Mass. 
104,  51  N.  E.  447;  SpUlane  v.  Fitchburg,  177 
Mass.  87,  58  N.  E.  176,  83  Am.  St  Rep.  262. 

As  the  plaintiff  has  failed  to  prove  any  act 
of  negligence  on  the  part  of  the  defendant 
his  exceptions  must  be  overruled.  So  or- 
dered. 


(IM  Han.   aSi 

YOUNG  T.  CITY  OF  CHICOPBE. 

(Sapreme  Judicial  Court  of  Massachnaettai 

Hampden.     Oct.  18,  1904.) 

CONTRAOTB  —  DESTBtrCTION    OF    SUBJCOT-MAT- 

TKB — ^BEPAIB  Or  BBIDOB— DKStBUCTIOIf  OT 

HATEBIAI.  BELONQINO  TO  C0NTBA.CTOB. 

1.  Plaintiff  contracted  with  defendant  city  to 
repair  a  bridge,  the  contract  providing  that 
plaintiff's  compensation  should  be  a  certain  sum 
per  thoosand  feet  for  the  lumber  used,  and  that 
no  work  should  be  begun  until  material  for  at 
least  one-half  of  the  repairs  should  be  upon  the 
job.  In  compliance  with  this  requirement,  plain- 
tiff distribnted  lumber  along  the  bridge,  and  had 
used  a  part  of  it  in  making  repairs,  when  the 
bridge  and  all  the  lumber  was  destroyed  by 
fire.  Held,  that  plaintiff  was  entitled  to  recover 
for  the  lumber  which  had  been  nsed,  but  not 
for  that  which  had  not. 

Exceptions  from  Superior  Court,  Hampden 
County. 

Action  by  David  H.  Toung  against  the 
dty  of  Chlcopee.  There  was  verdict  for 
plaintiff,  and  defendant  excepts.  Excep- 
tions sustained. 

T.  D.  O'Brien,  for  plaintiff.  Luther  White, 
for  defendant 

HAMMOND,  J.  This  Is  an  action  to  re- 
cover for  work  and  materials  furnished  un- 
der a  written  contract  providing  for  the  re- 
pair of  a  wooden  brid;  c  farming  a  part  of 
the  highway  across  thb  Connecticut  river. 
While  the  work  was  In  progress  the  bridge 
waa  totally  destroyed  by  Are  without  the 
fault  of  either  party,  so  that  the  contract 
could  not  be  performed.  The  specifications 
required  that  the  timber  and  other  wood- 
work of  the  carriageway,  wherever  decayed, 
should  be  replaced  by  sound  material,  se- 
curely fastened,  so  that  the  way  should  be 
in  "a  complete  and  substantial  condition." 
As  full  compensation,  both  for  work  and  ma- 
terials, the  plaintiff  was  to  receive  a  certain 
sum  per  thousand  feet  for  the  lumber  uBed 
"on  measurements  made  after  laying  and 
certified  by  the  engineers";  <x,  in  other 
words,  the  amount  of  the  plaintiff's  compen- 
sation was  measured  by  the  number  of  feet 
of  new  material  wrought  into  the  bridge. 
That  the  public  travel  might  not  be  Inter- 


fered with  more  than  was  reasonably  neces- 
sary, the  contract  provided  that  no  work 
should  be  begun  until  material  for  at  least 
one-half  of  the  repairs  contemplated  should 
be  "upon  the  job."  With  this  condition  the 
plaintiff  complied,  the  lumber,  which,  at  the 
time  of  the  fire  had  not  been  used,  being 
distributed  "all  along  the  bridge"  and  upon 
the  river  banks.  Some  of  this  lumber  was 
destroyed  by  the  fire.  At  the  trial  the  de- 
fendant did  not  dispute  its  liability  to  pay 
for  the  work  done  upon  and  materials 
wrought  into  the  structure  at  the  time  of  the 
fire  (Angus  v.  Scully,  176  Mass.  357,  57  N.  B. 
674,  49  L.  R.  A.  562,  79  Am.  St  Rep.  818, 
and  cases  there  cited),  and  the  only  question 
before  us  is  whether  it  was  liable  for  the 
damage  to  the  lumber  which  was  distributed 
as  above  stated  and  had  not  been  used.  It 
is  to  be  noted  that  there  hiad  been  no  deliv- 
ery of  this  lumber  to  the  defendant  It  was 
brought  "upon  the  job,"  and  kept  there  as 
the  lumber  of  the  plaintiff.  The  titie  to  it 
was  in  him,  and  not  in  the  defendant.  Nor 
did  the  defendant  have  any  care  or  control 
over  It  No  part  of  it  belonged  to  the  de- 
I'endant  until  wrought  into  the  bridge.  The 
plaintiff  could  have  exchanged  it  for  other 
lumber.  If  at  any  time  during  the  progress 
of  the  work  before  the  fire  the  plaintiff  had 
refused  to  proceed,  the  defendant,  against 
his  consent  could  not  lawfully  have  used  it 
Indeed,  had  it  not  been  destroyed.  It  would 
have  remained  the  property  of  the  plaintiff 
after  the  fire.  Nor  is  the  situation , changed, 
80  far  as  respects  the  question  before  us,  by 
the  fact  that  the  lumber  was  brought  there 
in  compliance  with  the  condition  relating  to 
the  commencement  of  the  work.  This  con- 
dition manifestly  was  inserted  to  insure  the 
rapid  progress  of  the  work,  and  it  has  no 
material  bearing  upon  the  rights  of  the  par- 
ties in  relation  to  the  lumber.  It  is  also  to 
be  borne  in  mind  In  this  connection  that  the 
compensation  for  the  whole  job  was  to  be 
determined  by  the  amount  of  lumber  wrought 
Into  the  bridge.  The  contract  was  entire. 
By  the  destruction  of  the  bridge  each  party 
was  excused  from  further  performance,  and 
the  plaintiff  could  recover  for  partial  per- 
formance. The  principle  upon  which  the 
plaintiff  can  .do  this  is  sometimes  said  to  rest 
upon  the  doctrine  that  there  Is  an  implied 
contract  upon  the  owner  of  the  structure 
upon  which  the  work  is  to  be  done  that  it 
shall  continue  to  exist  and  therefore,  if  it  is 
destroyed,  even  without  his  fault  still  he 
must  be  regarded  as  in  default,  and  so  liable 
to  pay  for  what  has  been  done.  Nlblo  v. 
Binsse,  '40  N.  T.  476;  Whelen  v.  Ansonia 
Clock  Co.,  97  N.  T.  293.  In  ButterQeld  v. 
Byron,  153  Mass.  523,  27  N.  E.  669,  12  L.  R. 
A.  571,  25  Am.  St  Rep.  654,  it  was  said  by 
Knowlton,  J.,  that  there  was  "an  implied 
assumpsit  for  what  has  properly  been  done 
by  either  [of  the  parties],  the  law  dealing 
with  it  as  done  at  the  request  of  the  other, 
and  creating  a   liability  to  pay  for  it  its 


Digitized  by 


Google 


61 


IS  N0RTHBA8TEBK  EXPORTKB. 


OUaB. 


Tmhi«.**  la  whatever  way  the  principle  may 
be  itated.  It  would  Beem  that  the  liability  of 
the  owoer  in  a  case  like  thia  should  be  meas- 
ored  by  the  amount  of  the  contract  work 
done  which  at  the  time  of  the  destruction  of 
the  structure  had  become  so  far  identified 
with  it  as  that,  bnt  for  the  destruction,  it 
would  hare  innred  to  lilm  as  contemplated 
by  the  contract  In  the  present  case  the  de- 
fendant, in  accordance  with  this  doctrine, 
should  be  held  liable  for  the  labor  and  ma- 
terials actually  wrought  into  the  bridge.  To 
that  ^ent  it  insured  the  plaintifl.  But  it 
did  not  Insure  the  plaintitt  against  the  loss 
of  lomber  owned  by  him  at  the  time  of  the 
fire,  which  had  not  then  come  into  such  re- 
lations with  the  bridge  as,  but  for  the  lire, 
to  innre  to  the  benefit  of  the  defendant,  as 
contemplated  by  the  contract  The  cases  of 
Haynes  t.  Second  Baptist  Church,  88  Mo. 
285,  67  Am.  Rep.  413,'  and  Bawson  t.  Clark, 
TO  111.  656,  cited  by  the  plaintiff,  seem  to  us 
to  be  dlatlDgulshable  from  this  case. 

The  exceptions  therefore  must  be  sustain- 
ed, and  the  verdict  set  aside.  In  accordance 
with  the  terms  of  the  statement  contained  in 
the  bill  of  exceptions,  Judgment  should  be 
entered  for  the  plaintiff  in  the  sum  of  $581 
damages,  and  it  la  so  ordered. 


(186  Man.  t46) 

AMERICAN  ELECTRICAL  WORKS  v.  NEW 

ENGLAND  ELECTRIC  R.  CONST.  CO. 

(Sapreme  Judicial   Court  of   Massachusetts. 

Worcester.    Oct  18,  1004.) 

OONTBACT—CONSTBUCTION— CONTRACT  ON  TERUS 
OF  ANOTUEB  CONTBACT  —  ACTION  ON  —  AB- 
SENCE OF  ASSIONUENT— EVIDENCE — ADMISSZ- 
BILITT  —  TBIAL  —  MI8CONDDCT  OF  C0UN8EI/— 
HEW    TRIAI., — TBIAI.   COUBT'S    DISCBETION., 

1.  Where  plaintiff  and  defendant  made  an 
agreement  on  the  terms  of  a  certain  contract 
between  defendant  and  a  third  person,  in  an 
action  on  their  agreement  it  was  not  necessary 
that  plaintiff  should  show  an  aasignment  of  the 
contract  with  the  third  person  to  him. 

2.  Where  in  an  action  for  the  balance  due  on 
a  sale  of  wire  it  appeared  that  defendant  had 
exercised  the  option  given  him  under  the  con- 
tract and  had  given  his  notes  to  the  amount 
of  $12,000  in  part  payment  and  had  paid  the 
same,  and  had  paid  $3,000  in  cash,  a  finding 
that  plaintiff  had  delivered  all  the  wire  defend- 
ant had  called  for  under  the  contract  was  war- 
ranted. 

3.  Plaintiff  sued  for  the  price  of  a  quantity 
of  wire  delivered  to  defendant  under  a  written 
contract  on  the  terms  of  another  contract  l>e- 
tween  defendant  and  a  third  person.  Held,  that 
evidence  of  statements  of  a  salesman  for  the 
third  person  as  to  the  number  of  pounds  of  wire 
which  constituted  a  mile  of  that  kind  of  wire 
which  made  up  most  o(  the  wire  delivered,  in  a 
conversation  tiefore  the  contract  was  made,  waa 
incompetent,  immaterial,  and  properly  excluded. 

l.Tne  fact  that  certain  interrogatories  bad 
not  been  put  in  evidence,  and  no  allusiou  made 
to  them  during  the  trial  up  to  the  time  when 

Slaintiff's  counsel  referred  in  argument  to  the 
Ifficalty  of  getting  answers  to  such  interroga- 
tories propounded  to  the  president  of  defendant 
was  no  ground  for  a  new  trial  where  the  court 
directed  plaintiff's  counsel  to  confine  his  argu- 
aient  to  the  evidence,  and  the  request  was  un- 
aiediately  compiled  with. 


5.  Where  plaintHFs  eonnsel.  In  argument  to 
the  Jury,  made  improper  remarks,  buc  on  tne 
direction  of  the  trial  Judge  be  diaoontinoed  snch 
argument  and  defendant  did  not  ask  to  have 
the  trial  ended  because  of  such  misconduct  the 
refusal  of  a  new  trial  on  the  ground  of  such 
misconduct  waa  within  the  trial  oonrt's  dis- 
cretion. 

Bxceptlona  from  Superior  Court  Worces- 
ter County;  Chas.  A.  De  Conrcy,  Judge. 

Action  by  the  American  Electrical  Works 
against  the  New  England  Electric  Railroad 
Oonstmctlon  Company,  Judgment  for  plain- 
tiff, and  defendant  brings  exceptions.  Ex- 
ceptions overruled. 

Robert  M.  Washburn  and  Grosvenor  Cal- 
kins, for  plaintiff.  Wm.  C.  MelUsh,  for  de- 
fendant 

LORINO,  J.  This  is  an  action  to  recover 
a  balance  of  purchase  money  due  for  wire 
sold  by  the  pound.  The  defendant  admitted 
at  the  trial  the  receipt  of  the  wire  specifieA 
ln~  the  declaration,  and  put  in  evidence  • 
written  contract  between  it  and  a  company 
called  the  Blbbei^ White  Company  for  the  de- 
livery of  certain  wire  at  its  option,  the 
amount  to  be  delivered  being  stated  in  mllea 
and  feet  and  the  price  to  be  paid  being  by 
the  pound.  The  plaintiff  bad  a  verdict  and 
the  case  is  here  on  exceptions  to  a  refusal 
to  direct  a  verdict  for  the  defendant,  to  the 
exclusion  of  evidence,  and  to  a  refusal  tn 
grant  a  motion  for  a  new  trial. 

1.  The  first  ground  on  which  the  defemV 
ant  now  contends  that  the  evidence  did  ndt 
warrant  a  verdict  for  the  plaintiff  is  that 
there  was  no  evidence  that  the  Bibber-Wblte 
Company  ever  had  assigned  the  tvrittcn  con- 
tract to  the  plaintiff.  But  this  Is  not  nec- 
essary. The  evidence,  and  especially  the  cor- 
respondence, warranted  a  finding  that  the 
plaintiff  and  defendant  had  entered  into  an 
oral  agreement  on  the  terms  of  the  writiea 
contract  between  the  Bibber- White  Company 
and  the  defendant,  as  In  Plunger  Elevator 
Co.  T.  Day,  184  Mass.  130,  68  N.  B.  16. 

2.  The  next  contention  made  by  the  defend- 
ant in  support  of  this  exception  is  that  there 
was  no  evidence  that  the  contract  so  made 
was  fully  performed  by  the  plaintiff.  It  wa« 
In  evidence  that  the  defendant  had  exer- 
cised the  option  given  it  under  the  contract 
by  delivering  its  notes  to  the  amount  of  $12,- 
000  in  part  payment  for  the  wire  sold,  all 
which  notes  had  been  finally  paid,  and  had 
paid  $3,000  in  cash.  Thia  evidence  warrant- 
ed a  finding  that  the  plaintiff  had  delivered 
all  the  wire  the  defendant  had  called  for 
under  the  contract 

8.  The  president  of  the  defendant  com- 
pany testified  without  objection  on  the  part 
of  the  plaintiff  that  before  signing  the  con-^ 
tract  with  the  Blbber-Whlte  Company  he 
asked  one  9mith,  who  was  a  salesman  foi 
that  company,  "the  price  at  which  Bibber 
White  _  Company   sold    wire.     Smith    stated 
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that  a  mile  of  000,000 1  m  wire  Bbould  wetgb 
80  many  ponnds  per  thousand  leet  Wit- 
ness had  contract  drawn  up  in  writing, 
which  was  signed  by  both  parties  [Slxblblt 
A]."  Later  on  Smith  was  put  on  the  stanA 
by  the  defendant,  and  asked  what  was  said 
at  this  interview  In  relation  to  the  nnmbet 
of  pounds  of  wire  which  constituted  a  mile 
of  500,000  c  m  wire,  Which  made  up  most 
of  the  wire  delivered.  The  eride&ce  was 
rightly  «ccIwle(L  The  evidence  offered  was 
not  that  a  mile  of  600,000  c  m  wire  had  a 
trade  meaning  of  a  mile  in  length  and  ap- 
proximately 8,800  ponnds  in  weight  What 
the  deCendiiat  offered  to  put  In  evidence  was 
notliing  more  tlian  testlihony  of  previous 
oral  statements  not  made  part  of  the  trade 
agreed  on  when  the  bargain  was  struck  and 
reduced  to  writing.  We  do  not  stop  to  point 
out  that,  even  if  the  action  had  been  between 
the  parties  to  the  contract.  It  woald  not  have 
been  admissible)  because  the  plalntifT's  case 
here  was  not  that  the  Bibber- White  contract 
bad  been  assigned  to  It,  but  that  It  had  made 
an  oral  agreement  with  the  defendant  on  the 
terms  stated  in  the  written  contract  between 
It  and  the  Blbber-White  Company,  on  the 
principle  enforced  In  Plunger  Elevator  Co. 
V.  Day,  ISi  Mass.  130,  68  X  E.  10.  In  such 
a  case  tbe  previous  oral  statements  of  the 
salesman  of  the  Blbber-White  Company  are 
not  only  incompetent,  but  are  Immaterial. 

4.  The  only  ground  on  which  it  Is  now  con- 
tended that  tbe  defendant's  motion  for  a  new 
trial  should  have  been  granted  as  matter  of 
law  is  the  reference  made  in  the  closing  ar- 
gument of  tbe  plaintiff's  counsel  to  the  dif- 
ficulty of  getting  answers  to  its  interroga- 
tories to  the  president  of  the  defendant  cor- 
poration, and  to  the  unsatisfactory  character 
of  the  answers  0nally  obtained.  Tbe  inters 
rogatories  had  not  been  pot  in  evidence,  and 
no  allusion  had  l>een  made  to  them  during 
the  trial  up  to  that  time.  The  defendant  ob- 
jected, and  the  plalntlCTs  counsel  was  di- 
rected by  the  presiding  Judge  to  confine  ms 
argument  to  the  evidence,  and  that  request 
was  immediately  complied  with.  The  de- 
fendant was  not  entitled  to  have  the  trial 
ended  because  of  this  Impropriety  on  the 
part  of  the  plalntlCTs  counseL  Moreover,  if 
be  conld  have  asked  to  have  the  trial  ended 
becaose  of  tUs,  he  did  not  do  so,  but,  on  the 
Judge's  directing  the  counsel  to  confine  tiis 
argament  within  proper  limits,  took  his 
chances  of  getting  a  verdict  without  asking 
to  have  instrtictions  given  to  the  Jury  on  the 
matter.  Under  these  circumstances  tbe  gen- 
eral rale  that  a  motion  for  a  new  trial  rests 
In  the  discretion  of  the  Judge  (as  to  which 
see  Fox  t.  Chelsea,  171  Mass.  207,  60  N.  B. 
622)  applies  here.  O'Connell  v.  Dow,  182 
Mass.  541,  66  N.  U.  T8S:  Com.  v.  White,  148 
Mass.  429,  19  N.  B.  222. 

The  other  exceptions  have  not  been  argued, 
and  we  treat  them  as  walvpd. 
BxceptionB  ovemiled. 
T2N.B.— • 


(US  Uaas.  472) 
CROSSIN  r.  BEBBB. 
(Sapreme  Judicial  Court  of  Massachusetts. 
Berkshire.    Oct  18,  1904.) 

APrXAL— BXCEPTIORB-^TUai  OF  ERTKBINO— ra- 

CESSITT  OF  JTIDOltENT— DETBSMIHA- 
TtON    OF   CAUSE. 

1.  Where,  in  an  action  on  a  note,  an  In- 
struction In  favor  of  plaintiff  was  refused,  and 
certain  questlomi  of  fact  were  submitted  to  the 
Jury  and  answered,  bat  no  general  verdict  la 
favor  of  either  party  was  ordered  or  returned, 
flo  that  Judgment  could  be  entered  for  either 
party,  exceptions  entered  in  the  Supreme  Court 
were  premature. 

Exceptions  from  Sdperior  Court,  Berk- 
shire County;  Edward  P.  Pierce,  Judge. 

Action  by  Oeorge  Crossin  against  Charles 
Beebe.  Answers  having  been  mSde  to  cer- 
tain special  interrogatories,  plaintiff  brings 
exceptions.    Dismissed. 

P.  J.  Moore,  for  plaintiff.  Cbos.  B.  Burke 
and  H.  C.  Joyner,  for  defendant 

BRALEY,  J.  This  is  an  action  of  con- 
tract, brought  in  the  district  court  of  Cen- 
tral Berkshire  to  recover  a  balance  due  on  a 
promissory  note  given  by  the  defendant,  and 
on  which  several  poyments  bad  been  made. 
The  answer  pleaded  payment  and  tender  be- 
fore suit  of  the  amount  admitted  to  be  due, 
followed  by  payment  into  court  of  this  sum 
for  the  use  of  the  plaintiff.  At  the  trial  on 
appeal  in  the  superior  court,  the  sole  issue  of 
fact  was  whether  two  of  these  payments- 
one  of  $50,  attd  one  of  $20 — had  been  made. 
Tbe  defendant  contended  and  testified  that 
he  had  made  the  first  payment  by  his  check 
to  the  order  of  the  plaintiff,  and  delivered  to 
tbe  plaintiff's  wife,  and  the  second  In  money 
to  a  son  of  the  plaintiff,  who  had  been  sent 
to  demand  "money  on  the  note,"  each  of 
whom  as  a  witness  contradicted  his  evidence. 
It  appeared  that  the  payee's  name  was  In- 
dorsed on  tbe  back  of  the  check,  which  was 
presented  to  and  paid  by  the  bank  on  which 
it  was  drawn,  and  charged  to  the  defendant's 
acconnt;  and  there  was  evidence  that  this 
indorsement  was  made  by  one  of  the  plain- 
tiff's sons,  though  tbe  plaintiff  denied  that 
he  had  received  either  the  check  or  the 
money,  or  that  tbe  Indorsement  was  made  by 
his  authority.  On  this  state  of  the  evidence 
the  defendant  asked  for  an  Instruction  to  the 
Jury  that:  "If  you  find  that  the  plaintiff 
Bent  his  wife  to  the  defendant  to  collect 
money  on  tbe  note,  and  the  defendant  gave 
her  bis  check  of  fifty  dollars  as  a  payment 
on  the  note,  and  sbe  accepted  it  ns  such  pay- 
inent.  and  afterwards  failed  to  deliver  the 
che<-k  to  the  plaintiff,  but  took  it,  or  caused 
It  to  be  taken,  to  the  bank,  and  procured  her 
son  to  write  the  plaintiffs  name  on  tbe  back 
of  the  check,  and  either  personally  or 
through  some  other  pei'son  collected  tbe  fifty 
dollars  on  tbe  check  at  the  bank,  aud  failed 
to  linnd  the  money  over  to  the  plaintiff,  then 
tbe  defendant  is  entitled  to  credit  on  the  note 
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to  the  amount  of  tbe  che<ik.''  This  instrac- 
tlon  was  refnsed,  and  the  defendant  excit- 
ed, when,  without  any  objection  or  exception 
being  taken  by  either  party,  and  without  ar- 
Stiment,  these  questions  of  fact  were  submit- 
ted by  the  presiding  judge  to  the  jury: 
"First  Whether  or  not  the  check  of  fifty  dol- 
lars was  given  April  22,  1892.  I  am  going  to 
ask  you  to  answer  that  question  'Yes'  or  'No,' 
bearing  In  mind  that,  what  may  be  Its  worth, 
the  burden  Is  upon  the  defendant  to  estab- 
lish that  he  gave  It  to  a  person  who  was  aa- 
thorized  by  the  plaintiff,  the  holder  of  tbe 
note,  to  receive  it  on  his  behalf.  Did  the 
wife  of  the  plaintiff  go  to  this  defendant,  and 
did  this  defendant  give  her  a  check  for  fifty 
dollars?  Second.  On  March  6,  1894,  did  the 
defendant  give  to  the  son  of  the  plaintiff  the 
sum  of  twenty  dollars?"  Both  of  these  ques- 
tions were  answered  in  the  affirmative,  bat 
after  these  special  findings  had  been  made 
no  general  verdict  in  favor  of  either  party 
was  ordered  or  returned,  and  no  further  ac- 
tion appears  to  have  been  taken.  The  record 
of  the  case  thus  fails  to  show  that  Judgment 
ran  be  entered  for  either  party,  or  that  the 
defendant  is  aggrieved  by  tbe  refusal  to  give 
the  ruling  requested.  Until  the  case  is  ripe 
for  final  judgment,  these  proceedings  there- 
fore must  be  treated  as  purely  Interlocutory ; 
<ind,  as  tbe  exceptions  are  prematurely  en- 
tered In  this  court,  they  must  be  dismissed. 
Safford  V.  BCnight,  117  Mass.  281,  283 ;  Platt 
r.  Justices  of  the  Superior  Court,  124  Mass. 
353,  855;  Lowd  r.  Brlgham,  154  Mass.  107, 
109,  110,  26  N.  B.  1004. 
So  ordered. 


(186  Mass.  sm 

FLAHERTY  v.  BOSTON  &  M.  R.  R. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Oct  18,  1904.) 

CABBIEBS    07   FASSENOEBS— INJTTBT   TO    PXBSOR 

ASSISTINO  FASSEROEBB— NEOLlaENCK  OF  BIC- 

FLOyfiS— CONTBIBUTOBT  NEGUOENCK. 

1.  The  failure  of  the  employes  In  charge  of  a 
train  to  assist  children  to  board  it  at  a  station, 
necessitating  their  motber  to  assist  them,  if 
negligence  was  too  remote  to  be  tbe  cause  of 
the  mother's  injury,  sustained  while  afterwards 
attempting  to  alight  from  the  train  while  in 
motion. 

2.  A  person  boarding  a  train  to  assist  pas- 
sengers to  enter  it  is  not  entitled  to  the  pro- 
tection accorded  a  passenger,  and  if  his  at- 
tempt to  leave  the  train  while  in  motion  con- 
tributed to  his  injury  there  can  be  no  recovery. 

3.  A  mother  boarded  a  train  at  a  station  to 
assist  her  children  to  take  the  train.  She  gave 
no  notice  to  any  employ^  in  charge  that  she 
did  not  Intend  to  become  a  passenger.  Before 
she  left  the  interior  of  the  car  the  usual  prep- 
aration for  starting  had  been  made,  and  when 
she  came  to  the  door  of  the  car  its  platform 
gates  were  closed,  and  a  brakeman  beckoned 
her  to  the  next  platform,  and  said,  as  he  helped 
her  down  the  steps,  "It  is  all  right,  not  gomg 
very  fast ;  be  careful."  Beld,  that  the  circum- 
stances which  made  it  negligent  on  the  part  of 
the  brakeman  to  act  as  he  did  were  obvious, 
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making  it  contributory  negllgenee  «m  her  part 
to  attempt  to  leave  the  train,  precluding  a  re- 
covery for  Injuries  sustained. 

Exceptions  from  Superior  Court  Worces- 
ter County;  Daniel  W.  Bond,  Judge. 

Action  by  Eatherine  A.  Flaherty  against 
the  Boston  &  Maine.  Railroad.  There  was  a 
verdict  for  defendant  and  plaintiff  brings 
exceptions.    Exceptions  overruled. 

0.  E.  Tapper,  for  plaintiff.  Chas.  M.  Thay- 
er and  Alex.  H.  Bullodc,  foi^  defendant 

BARKER,  J.  While  a  train  was  stopped 
at  a  station  the  plaintiff  entered  a  car.  She 
had  no  ticket  and  did  not  Intend  to  ride,  but 
to  help  her  two  children,  who  took  the  train 
aa  passengers,  and  to  place  in  the  car  a  bag 
which  was  to  go  with  the  children.  She  was 
the  last  person  other  than  tbe  trainmoi  to  get 
upon  the  train,  and  she  gave  no  notice  to  any 
one  that  she  did  not  intend  to  become  a  pas- 
senger. Before  she  left  the  interior  of  the 
car  the  usual  preparations  for  starting  the 
train  had  been  made,  if  It  was  not  then  In 
motion:  When  she  came  out  of  the  door  of 
the  car  its  platform  gates  had  been  closed, 
and  she  found,  directly  opposite  her  and  with 
his  hand  on  title  gate,  a  brakeman,  to  whom 
she  said,  "I  want  to  get  off  the  train."  By  a 
gesture  he  invited  her  to  the  next  platform, 
took  hold  of  her  elbow,  and  assisted  her  down 
the  step,  saying,  "It  Is  all  right  not  going 
very  fast;  be  careful."  As  she  stepped  off 
the  car,  which  was  moving  slowly,  she  fell 
and  was  hurt  The  salt  is  to  recover  compen- 
sation for  her  Injury.  A  verdict  was  ordered 
for  the  defendant  and  the  case  is  bere  upon 
her  exception  to  that  order. 

Upon  her  own  testimony  she  had  done  noth- 
ing up  to  the  time  when  she  appeared  to  the 
brakeman  and  told  mm  that  she  wished  to 
get  off  which  could  Indicate  to  the  trainmen 
that  she  Intended  to  get  off  at  that  station. 
She  contends  that  some  servant  of  the  defend- 
ant should  have  helped  her  in  placing  tbe 
children  and  the  bag  in  the  car.  But  she 
made  no  request  for  such  aid,  and  the  failure 
to  render  it  if  a  fault  of  the  statlonmen  or 
the  trainmen,  was  too  remote  to  be  In  any 
sense  the  cause  of  her  Injury.  We  find  no 
evidence  of  negligence  in  the  starting  of  tbe 
train  when  it  was  set  in  motion,  nor  Is  it 
contended  that  there  was  any  jolt  or  jerk.  It 
is  settled  by  Lucas  v.  New  Bedford  &  Taun- 
ton R.  R.  Co.,  6  Oray,  64,  66  Am.  Dec.  406, 
that  she  was  not  entitled  to  the  rights  of  a 
passenger,  or  to  any  extraordinary  care  on 
the  part  of  the  defendant  and  that  if  her  at- 
tempt to  leave  the  train  while  it  was  In  mo- 
tion was  the  cause  of  or  contributed  in  any 
degree  to  the  accident  she  cannot  recover.  But 
she  contends  that  the  action  of  the  brakeman 
in  beckoning  her  to  the  next  platform,  and  In 
saying,  as  he  helped  her  down  the  steps,  "It 
is  all  right  not  going  very  fast;  be  careful," 
was  negligence  on  the  part  of  the  defendant 
If  it  could  be  BO  foimd,  the  circumstances 
which  made  it  negligence  were  obrioos,  and 
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made  it  contributory  negligence  on  her  part 
to  attempt  to  leave  tlie  train  while  it  was  In 
motion.  I^ucas  v.  New  Bedford  &  Taunton 
R.  K.  Co.,  ubl  supra.  Her  relation  to  the  de- 
foidant  not  being  that  of  a  passenger,  she 
baying  made  no  request  to  have  the  train 
stopped,  not  having  been  ejected  from  It  or 
injured  until  she  stepped  from  it  of  her  own 
dxiice,  she  cannot  recover,  even  if  the  brake- 
man  was  negligent.  There  was  no  evidence 
wUch  would  Justify  a  finding  either  that  she 
acted  under  any  misapprehension  or  compul- 
sion, or  tliat  she  was  in  a  condition  in  which 
her  conduct  was  not  to  be  Judged  by  the  ordi- 
nary standard  of  care. 
Exceptions  overruled. 


<186  Mass.  an 

WILLISTON   SBMINART  t.   BASTHAMP- 
TON SPINNING  CO. 

(Supreme   Jadicial   Court  of  Maasachnsetta. 
Hampshire.    Oct.  18,  1901.) 

CBKorroBS'  aurr— beceivbbs  — niarBiBDTion— 

BEMEOIES  or  CBEDITOBS  INTKB  8S— IN- 
TEBVESTIOR— DEMPRREB— APPKAl. 

1.  Where  the  parties  and  the  trial  Jndjfe  treat- 
ed a  demurrer  as  filed  to  a  petition  as  amended, 
and  not  merely  as  a  demnrrer  to  the  original 
petition,  it  woald  be  so  considered  on  appeal, 
though  the  record  did  not  show  any  order  dis- 
posing of  the  amendment. 

2.  Where  a  receiver  of  a  corporation  was  ap- 
pointed in  a  creditors'  suit,  a  petition  of  Inter- 
vention was  not  maintainable  therein,  prior  to 
tl>e  entry  of  a  decree  of  distribution,  either 
against  the  receiver  or  the  corporation,  by  one 
creditor  for  the  purpose  of  subjecting  the  claim 
of  another  against  the  corporation,  or  any 
dividend  that  might  t>e  paid  thereon,  to  an 
individual  indebtedness  existing  between  such 
creditors. 

Report  from  Superior  Court,  Hampshire 
County;    liemuel  Le  B.  Holmes,  Judge. 

Bill  by  the  Williston  Seminary  against  the 
Easthampton  Spinning  Company  for  the  ap- 
pointment of  a  receiver.  An  order  was  enter- 
ed overruling  a  demurrer  filed  by  George  H. 
Seeley,  a  creditor  of  the  defendant,  to  an  inter- 
vening petition  on  behalf  of  plaintiff,  and  the 
case  was  reported  to  the  Supreme  Judicial 
Court  Demurrer  sustained;  petition  dis- 
missed. 

M.  F.  Dickinson  and  Walter  Bates  Farr, 
for  the  Williston  Seminary.  John  W.  Mason, 
Louis  H.  Warner,  and  Walter  L.  Stevens,  for 
lespondeDt  George  H.  Seeley. 

BRALET,  J.  The  plalntlS,  claiming  to  be 
a  simple  contract  creditor  of  the  defendant, 
on  Decemt)er  16,  1898,  brought  In  the  superior 
court  tills  bill  in  equity,  which,  after  alleging 
that  the  defendant  was  possessed  of  certain 
macliinery  in  its  factory,  and  of  personal 
property  "consisting  of  office  furniture  and 
Btodc,  raw,  wrought,  and  in  process  of  manu- 
facttnre,  located  In  said  mills,"  included  the 
further  all^atlons  that  "said  property  has 
long  been  disused  by  the  defendant,  and  lies 
Idle  at  the  place  aforesaid,  and  is  rapidly 


deteriorating  in  value."  "And  the  defend- 
ant gives  no  adequate  care  and  attention  to 
the  property  aforesaid,  but  has  neglected 
and  abandoned  the  same."  "Suit  has  been 
brought  against  said  corporation,  •  •  • 
and  said  personal  estate  has  been  attached  in 
said  suits,  and  the  defendant  pays  no  atten- 
tion thereto,  and  the  same  will  soon  mature 
in  a  preference  on  a  lapse  of  four  mouths, 
whereby  said  attaching  creditors  will  secure 
a  great  and  inequitable  advantage,  and  other 
creditors  will  be  greatly  damaged."  And  ask- 
ed for  the  appointment  of  a  receiver  that 
these  assets  might  be  converted  into  money, 
and  applied  in  payment  of  the  plaintiff's 
debt  The  usual  preliminary  proceedings  - 
were  taken,  and  a  temporary  receiver  ap- 
pointed, whose  appointment  was  subsequently 
made  permanent  He  took  possession  of  the 
personal  property  of  the  defendant,  which,  by 
his  report,  appears  to  have  been  converted 
into  money,  and  forms  a  fund  from  which  a 
dividend  can  be  paid.  Other  creditors,  upon 
notice,  appeared,  and  made  proof  of  debts, 
and  among  them  came  George  H,  Seeley,  who 
presented  a  claim  for  a  large  amount,  but  as 
the  receiver  was  of  opinion  that  some  of  the 
items  contained  in  the  proof  of  debt  were  not 
correct,  he  did  not  approve  it,  and  so  reported 
to  the  court,  with  a  further  statement  that 
it  bad  been  assigned  June  1,  1900.  Before 
this  report  was  presented,  on  April  30,  1900, 
the  plaintiff  filed  an  intervening  petition,  al- 
leging that  it  was  a  creditor  of  Seeley,  and, 
setting  forth  the  debt,  averred  that  he  was 
not  a  resident  or  citizen  of  this  common- 
wealth, or  amenable  to  legal  process,  and  ex- 
cept bis  claim  against  the  defendant  he  had 
no  property  that  could  be  reached  by  attach- 
ment or  otherwise,  and  praying  that  any  div- 
idend that  ultimately  might  be  payable  to 
him  should  be  applied  in  satisfaction  of  the 
debt  he  owed  the  petitioner.  To  this  petition 
he  entered  a  general  appearance  by  counsel, 
and  filed  an  answer  denying  any  indebted- 
ness, or  that  a  case  had  been  stated  which 
entitled  it  to  equitable  relief.  November  7, 
1900,  on  application  of  the  receiver,  a  special 
master  was  appointed,  under  a  decree,  after- 
wards enlarged,  that  required  him  to  pass 
upon  disputed  claims  of  creditors  and  "upon 
matters  relating  to  the  equitable  trustee  pro- 
cess," which  must  be  construed  to  mean  the 
issue  raised  by  the  intervening  petition.  Sev- 
eral hearings  took  place  before  him,  but  no 
report  has  been  filed.  While  the  case,  as  thus 
made  up,  was  pending  under  the  reference, 
the  petitioner  asked  leave  to  amend  its  peti- 
tion by  adding  a  new  paragraph  restating 
the  account,  and  increasing  the  amount  al- 
leged to  be  due.  To  the  petition  as  thus 
amended  Seeley  demurred,  assigning  nine 
causes  of  demurrer  why  the  petition  could 
not  be  maintained,  and,  the  demurrer  having 
been  overruled,  the  case  was  reported  to  this 
court  under  Rev.  Laws,  c  159,  S  27. 

It  is  the  petitioner's  contention  that  the 
original  bill  ia  to  be  treated  as  a  "creditors* 
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bill,  as  Tone  known  In  chancery,  seeklag  to 
have  the  property  of  the  defendant  corpora- 
tion taken  Into  the  possession  of  the  court, 
which  shall  adjudicate  upon  the  rights  and 
priority  of  the  various  creditors,  and  make  a 
fair  and  equitable  distribution  of  the  assets 
among  such  creditors.  •  •  •  The  relief 
sought  Is  of  such  a  nature  that  It  must  be 
regarded  as  a  Mil  by  one  creditor  In  behalf  of 
all  the  creditors  to  subject  the  property  of 
the  defendant  to  the  claims  of  all  the  cred- 
itors, these  claims  to  be  equitably  determined 
by  the  court  of  equity."  But  this  Important 
question  has  not  been  argued  and  we  express 
no  opinion  upon  It,  as  It  Is  not  open  on  the 
report  The  Intervening  petition,  however. 
Is  a  separate  and  distinct  suit  from  the  orig- 
inal bill,  though  filed  In  the  same  cause,  and, 
while  it  need  not  be  as  formal  as  a  bill  of 
complaint.  It  should  set  forth  all  the  mate- 
rial facts  on  which  the  petitioner  relies,  and 
afilrmatively  show  that  the  court  has  Juris- 
diction of  the  parties  and  the  subject-matter; 
and,  as  the  demurrer  admits  all  Its  substan- 
tial allegations,  they  must  be  taken  as  true, 
and  tlie  question  to  be  determined  is  whether 
a  case  is  stated  which  entitles  the  petitioner 
to  the  relief  asked. 

We  find  an  embarrassmeilt  in  dealing  with 
the  demurrer  because  the  amendment  is  only 
a  further  speclQcation  of  the  debt  for  the  pur- 
pose of  properly  establishing  it  before  the 
master,  and  as  Its  allowance  rested  solely  In 
the  discretion  of  the  court,  no  Jurisdictional 
question  was  Involved.  Neither  does  it  ap- 
pear that  any  order  was  made  disposing  of 
the  amendment,  and  on  the  technical  record 
alone  the  original  petition  stands  unaffected 
by  it  But  as  the  parties  and  the  Justice  who 
made  the  report  evidently  considered  that  the 
demurrer  was  to  the  petition  as  amended,  we 
adopt  this  course  in  our  disposition  of  the 
case  presented  and  argued.  If  the  petition 
can  be  maintained,  It  must  be  treated  as  in 
the  nature  of  an  equitable  trustee  process, 
for  the  receiver,  before  the  decree  of  distri- 
bution had  been  entered,  could  not  be  char- 
ged as  trustee  in  an  action  at  law  against 
a  creditor  of  the  company,  nor  could  the  com- 
pany be  held,  as  its  property  by  a  decree  of 
the  court  was  in  the  possession  of  the  receiv- 
er. Columbian  Book  Co.  v.  De  Golyer,  115 
Mass.  67;  Phoenix  Ins.  Co.  v.  Abbott,  127 
Mass.  558.  See  Pub.  St  1882,  c  183,  {  24. 
While  the  dividend  which  may  be  ultiiqately 
declared  and  paid  on  the  claim  of  Seeley  is 
not  in  his  possession  or  control,  and  he  is 
entitled  in  common  with  other  creditors  to 
an  accounting  from  the  receiver,  yet  there  is 
a  clear  distinction  between  a  case  where  the 
property  sought  to  be  reached  and  applied  Is 
held  by  those  who  are  under  some  contract- 
ual obligation  to  account  for  It  to  the  debtor 
and  that  where  the  possession  and  control  is 
that  of  a  tribunal  established  by  law  to  con- 
vert it  Into  money  for  the  purpose  of  distri- 
bution among  the  creditors  of  the  original 
debtor.    In  the  performance  of  this  function 


neither  the  court  nor  Itt  repreaentatlT«,  the 
receiver,  is  charged  primarily  with  any  duty 
to  ascertain  whether  the  petitioner  Is  a  cred- 
itor of  any  person  who  Is  entitled  to  share 
In  such  distribution,  and  to  make  payment  U> 
it  In  whole  or  in  part  of  any  dividend  com- 
ing to  Its  debtor.  Com.  v.  Hide  &  Leatb» 
Ins.  Co.,  119  Mass.  155;  Tuck  v.  Manning;. 
150  Mass.  211,  22  N.  E.  1001.  S  L.  U.  A.  666. 
It  has  been  said  that  If  a  creditor  has  made 
an  assignment  of  his  Interest  in  any  dividend 
which  may  be  coming  to  him,  or  Ueas  have 
been  created  uix>n  hia  interest  in  the  fund 
held  by  the  court  those  who  succeed  to  bis 
rights  are  generally  allowed  to  appear  a» 
claimants,  and  establish  their  claim  to  bis 
share  of  the  fund.  Tuck  v.  Manning,  uM 
supra.  But  with  this  exception  creditors  of  a 
creditor  as  such  have  no  corresponding  right, 
apd  are  not  pernjltted  to  Intervene.  The  prin- 
cipal object  of  a  receivership  as  a  remedial 
agency  when  used  by  our  courts  In  bills  In 
equity  by  Judgment  creditors  and  bills 
brought  under  Rev.  Laws,  c.  159,  |  8,  cla.  7, 
8,  Is  to  afford  prompt  and  efBcIent  relief;  and 
this  might  In  many  instances  be  seriously  im- 
paired. If  not  destroyed,  if  the' privilege  of  In- 
tervening was  held  to  Include  a  class  of  cred- 
itors to  whom  the  petitioner  belongs.  If  this 
privilege  Is  extended  to  them.  It  would  delay 
the  determination  of  causes,  and  lead  to  un- 
necessary and  prolonged  litigation  and  in- 
creased expense  In  the  winding  up  of  estate* 
which  are  being  marshaled,  and  cause  delay 
to  those  entitled  to  a  speedy  and  final  settle- 
ment of  the  accounts  of  receivers,  and  pay- 
ment to  them  of  their  share  of  the  estate  of 
the  debtor.  As  the  petitioner  shows  no  claim 
to  the  fund  which  be  seeks  to  reach  except 
the  bare  fact  that  the  proving  creditor  Is 
Its  debtor,  the  demurrer  must  be  sustained* 
and  the  petition  dismissed. 
Decree  accordingly. 


Ot»  Uaaa.  E»> 

FEARNS  T.  NEW  YORK  CENT,  ft  H.  R.  B. 

CO. 

(Supreme  Judicial   Court  of  MassachuEetts. 

Worcester.    Oct  18,  1904.) 

UASTEB  AND  SEBVANT— INJUBIES  TO  SCBVAN^— 
BAILBOA  DS  —  BRAKEUAR— DiaVCTI  VK  CBOSS- 
IRO  GATES  —  NEOLIQENCE — ^ASSUUPTIOH  Ot 
BISK  — CONTBIBUTOBT  NGGIJOERCK  —  QUXS- 
TION   FOB  JUBT. 

1.  Since  a  railway  brakeman  assumes  all  the 
ordinary  risks  of  the  business,  the  railway  com- 
pany owes  him  no  duty  with  reference  to  struc- 
tures erected  for  a  proper  purpose  at  a  reason- 
aljle  distance  from  the  track,  except  to  see 
that  they  do  not  expose  him  to  unnecessary  dan- 

§er  by  being  left  in  an  unsafe  or  Improper  con- 
ition. 

2.  Crossina  gates  erected  by  the  side  of  a  rail- 
way track  had  become  out  of  repair,  so  that 
the  ends  of  the  two  gates  were  not  opposite 
in  the  same  line  when  lowered.  Plaintiff,  a 
brakeman,  while  running  by  the  aide  of  an  en- 
gine In  the  evening  in  the  Ime  of  his  duty,  pass- 
ed by  the  side  of  one  of  the  gates  and  collided 
with  the  end  of  the  other,  which  projected  into 
bis  line  of  travel,  and  was  Injured.    HM,  t{iat 
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ptailntilf  did  not  aHume  die  iriak  of  soch  fagjory 
■a  a  matter  of  law. 

8.  Where  a  braketnan  was  injured  in  the  even- 
ing by  ranning  into  a  crossing  gate  which  was 
out  of  repair  and  projected  into  his  line  of 
tTavel  as  be  was  nmnine  along  tlis  side  of  an 
engine  in  the  line  of  his  duty,  he  was  not  guilty 
of  contributory  negligence  as  a  matter  of  mw. 

Report  from  Superior  Court,  Worcester 
County ;  Francis  A.  Gaskill,  Judga 

Action  by  Cornelius  G.  Fearns  against  the 
New  York  Central  &  Hudson  River  Railroad 
Company.  A  verdict  was  rendered  in  favor 
of  plaintiff,  and  the  case  reported  to  the  Su- 
preme Judicial  Court    Judgment  on  verdict 

AUred  S.  Hayes  and  Wm.  S.  Bangs,  for 
plaintUt.   Ra^b  ▲.  Stewart,  for  defendant 

KNOWI/TOK,  a  3.  The  plaintiff,  when 
he  entered  the  aeirlce  of  the  defendant  as  a 
brakeman.  Impliedly  assumed  all  the  ordl' 
nary  risks  of  the  btminess,  which  included 
the  risk  of  injury  &om  permanent  structures 
erected  for  proper  purposes  at  reasonable  dis- 
tances from  the  tracks,  whether  then  in  ex- 
istence or  erected  afterwards.  In  reference 
to  the  existence  of  such  structures,  bis  em- 
ployer owed  him  no  duty  other  than  to  see 
that  they  did  not  expose  him  to  unnecessary 
danger  by  reason  of  their  being  left  In  an 
unsafe  or  Improper  condition.  If  the  gates 
had  been  properly  oonstmcted  and  in  good 
repair,'  their  existence  near  the  track,  at  the 
distance  shown  by  the  testimony,  would  have 
been  no  evidence  of  negligence  on  the  part  of 
the  defendant  Thaln  t.  Old  Colony  R.  R. 
Co.,  161  Mass.  353,  37  N.  B.  309.  But  they 
were  Improperly  constructed,  or  ont  of  re- 
pair,  so  that  the  ends  of  the  two  gates  erect- 
ed upon  opposite  sides  of  the  street  were  not 
opposite  to  each  other  In  the  same  line,  as 
they  should  have  been,  when  they  were  low- 
ered, but  one  turned  to  one  side  and  the 
other  to  the  other,  so  as  to  leave  an  opening 
between  them  through  which  a  man  could 
pass.  The  plaintiff,  while  running  by  the 
side  of  the  engine  In  the  evening  to  get  a  car 
ready  for  coupling,  passed  along  by  the  side 
of  one  of  the  gates  and  collided  with  the 
end  of  the  other,  which  projected  out  Into 
his  line  of  travel,  and  he  was  thereby  thrown 
under  the  engine  and  Injured. 

There  was  evidence  that  this  was  an  Im- 
proper and  defective  condition  of  the  gates, 
and  that  repairs  had  been  made  previously 
In  an  attempt  to  Improve  them.  The  plain- 
tiff's Implied  contract,  when  he  entered  the 
defendant's  service,  did  not  cover  the  risk 
from  this  defective  condition  of  the  gates, 
if  it  then  existed;  for  the  condition  was  not 
BO  open  and  obvloas  that  a  brakeman,  on  en- 
tering the  service,  would  be  supposed  to  know 
of  It,  or  to  discover  It  If  he  undertook  to  as- 
certain the  conditions  under  which  he  was 
to  woric  The  evidence  tends  to  show  that  it 
was  an  unusual  and  unexpected  condition, 
which  it  was  the  duty  of  the  defendant  to 
improva  lo  this  particular  the  case  is  not 
Uke  lA>veior  t.  Boston  &  Lowell  R>  R.  Co., 


125  Mass.  79,  28  Am.  Rep.  206;  Thaln  ▼.  Old 
Colony  B.  R.  Co.,  161  Mass.  85S,  37  N.  E. 
309 ;  Bell  v.  N.  X.,  N.  H.  &  H.  B.  B.  Ca,  168 
Mass.  443,  47  N.  B.  US;  and  Byan  ▼.  New 
York,  New  Haven  &  Hartford  B.  B.  Co., 
169  Mass.  267,  47  N.  B.  877.  We  are  there- 
fore of  opinion  that  there  was  evideooe  of 
negligence  on  the  part  of  the  def^idant  and 
that  it  could  not  be  ruled  as  a  matter  of  law 
that  the  plaintiff  assumed  the  risk  of  the 
gates  as  they  were  at  the  time  of  the  acci- 
dent 

We  are  also  of  opinion  that  the  auestlmi 
whether  the  plaintiff  was  In  tlie  exercise 
of  due  care  was  properly  left  to  the  jury. 
He  was  in  the  performance  of  his  duty,  and 
If  the  end  of  the  gate  which  obstructed  him 
had  been  in  a  line  with  the  opposite  gate,  be 
would  not  have  been  hurt  So  far  as  ap- 
pears, he  did  not  know  that  the  end  of  this 
gate  projected  out  from  the  line  of  the  otiier 
into  the  Une  of  travel.  Thyng  v.  Fitefaburg 
R.  B.  Co.,  156  Mass.  13,  30  N.  B.  169,  32  Am. 
St  Rep.  425 ;  Garant  t.  Casbman,  183  Mass. 
13,  66  N.  IS.  599.     . 

Judgment  on  the  verdict 

(IW  Um(.  569) 

BHBA  V.  McCAULIFT. 

(Supreme  Judicial   Court   of  Massachusetts. 

Worcester.    Oct  18,  1904.) 

tANDLOBD    AND    ISNANT  —  LEASES  —  RESEBVA- 
TIOK  or  BEHT— INDEMNITY  BOND— BKEACH. 

1.  Where,  i>endlng  a  lease  of  certain  quarry 
property,  the  lessors  executed  a  lease  to  plain- 
tiff Cor  the  property  covered  by  the  existing 
lease  and  certain  other  property,  which  lease 
declared  that  it  was  subject  to  the  prior  lease, 
and  that  all  rents  received  on  account  of  sOch 
prior  lease  should  be  credited  as  part  payment 
under  the  terms  of  the  lease  in  question,  the  les- 
sors thereby  reserved  the  right  to  collect  rents 
payable  under  the  first  lease,  and  were  entitled 
to  enforce  the  liability  of  the  original  lessee  to 
pay  rent  to  them. 

2.  After  the  dissohidon  of  a  firm,  which  was 
the  lessee  of  ceirtain  premises,  defendant  succeed- 
ed to  the  firm's  righm  tmder  the  lease,  and  plain- 
tiff, who  had  been  a  member  of  the  firm,  having 
leased  the  same  property  from  the  original  les- 
sor, subject  to  defendants  lease,  under  an  agree- 
ment, reserving  to  the  lessors  the  rent  under  the 
first  lease,  collected  rent  from  defendant  on  bills 
presented  in  plaintiff's  name,  and  after  de- 
fendant surrendered  the  property  In  violation 
of  the  orlzinal  lease  no  demand  was  made  on 
him  for  the  rent,  except  by  plaintiff,  and,  on 
being  refused,  plaintiff  paid  to  the  lessors  the 
rent  accruing  under  the  original  lease.  Held 
that,  since  plaintiff  in  collecting  rent  from  de- 
fendant merely  acted  as  agent  of  the  lessors, 
and  in  paying  the  rent  after  defendant's  default 
was  discharemg  a  debt  of  the  old  firm,  the  pay- 
ment of  such  rent  was  within  the  condition  of 
defendant's  bond  to  indemnify  plaintiff  against 
any  liabilities  of  audi  firm. 

Report  from  Superior  Court,  Worcester 
County;   Jabez  Fox,  Judge. 

Action  by  Jeremiah  9bea  against  Francis 
A.  McCaullff.  On  report  from  superior  court 
Judgment  for  plaintiff. 

The  action  was  brought  ifo  a  bond  given 
by  defendant  to  ibe  plaintiff,  by  wfaieh  de- 
fendant agreed  to  indemnify  and  save  plain- 
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tiff  haimlesB  from  any  liabilities  of  the  firm 
of  F.  A.  MeCaullff  &  Co.,  the  amount  claim- 
ed being  $653.48  for  rent,  reserved  under 
lease  from  Dorothy  S.  Bailey  and  others  to 
F.  A.  McCanllff  &  Cow  from  October  1,  1900, 
to  January  1,  1902,  with  interest  Prior 
to  July  12,  1887,  plaintiff,  Shea,  and  defend- 
ant, McCauliff,  were  copartners  In  the  busi- 
ness of  quarrying  granite  under  the  name  of 
McCauliff  &  Co..  and  on  that  day  plaintiff 
sold  his  interests  in  the  firm  to  McCauliff, 
and  took  from  blm  the  bond  sued  on.  At 
that  time  the  firm  held  a  lease  from  Bailey 
and  others  of  the  quarry  property,  provid- 
ing for  payments  of  $500  a  year,  which  lease 
expired  by  Its  terms  January  1,  1902.  Mc- 
Cauliff continued  in  possession  of  the  prem- 
ises, paying  rent  to  the  lessors,  until  April 
1, 1899.  On  March  1,  1889,  the  lessors  named 
in  the  McCauliff  lease  and  Shea  made  an- 
other lease  coyerlng  the  same  and  other 
premises  to  plaintiff  for  a  term  of  seven 
years,  which  lease  contained  a  provision  that 
the  premises  were  subject  to  the  prior  lease 
expiring  January  1,  1902,  and  that  all  rents 
received  on  account  of  said  lease  should  be 
credited  as  part  payment  under  the  terms 
of  the  lease  in  question.  McOaullff  C4Mitm- 
ued  to  occnpy  the  quarry  nntll  October  1, 
1900,  and  after  the  execution  of  the  new 
leaae  to  Shea  paid  to  Shea  the  rent  reserved 
under  the  first  lease,  the  bills  being  present- 
ed in  Shea's  name.  In  July,  1900,  McCauliff 
gave  Shea  notice  that  he  would  vacate  the 
premises  October  1st  following,  which  he 
did.  No  demand  on  McCauliff  was  made  for 
rent  after  October  1st,  except  by  Shea,  and 
after  the  execution  of  the  lease  to  Shea  he 
paid  to  Bailey  the  rentals  called  for  by  that 
lease  to  January  1,  1900,  making  no  pay- 
ments distinctively  on  account  of  the  old 
lease. 

Chas.  A.  Babbitt,  for  plaintiff.  Jas.  H. 
McMahon,  for  defendant 

HAMMOND,  J.  The  lease  to  the  plaintiff 
recites  that  It  is  subject  to  the  prior  lease 
to  McCauliff  and  Shea,  and  provides  that 
"all  rents  received  on  account  of  said  lease 
are  to  be  credited  as  part  payment  under 
the  terms  of  this  lease"  (the  lease  to  the 
plaintiff).  It  Is  plain  that  the  word  "re- 
ceived" means  received  by  the  lessors,  and 
the  language  fairly  implies  that  the  rent  to 
accure  under  the  prlw  lease  was  to  remain 
payable  to  them  notwithstanding  the  second 
lease.  A  lessor  may  assign  the  rent  to  be- 
come due  upon  a  lease  without  granting  the 
reversion,  or  be  may  grant  the  reversion 
and  reserve  the  rent  Hunt  v.  Thompson,  2 
Allen.  341;  Leonard  v.  Burgess,  16  Wis.  41; 
Taylors  Landlord  &  Tenant,  §  426,  and  cases 
«lted.  E}ven  If  this  second  lease  is  to  be 
taken  as  a  grant  of  the  reversion,  the  lessors 
still  reserved  the  right  to  the  rent  payable 
under  the  first  lease,  or,  in  other  words,  they 
reserved  the  rent;   and  hence  the  obligation 


of  F.  A.  McCauliff  &  Co.  to  pay  to  them 
the  rent  remained  intact  In  this  respect 
thia  case  differs  materially  from  Harmoo  v. 
Flanagan,  123  Mass.  288,  in  which  the  rent 
was  assigned  with  the  reversion.  While, 
after  the  execution  of  the  second  lease,  Mc- 
Cauliff paid  no  rent  to  his  lessors,  but  paid 
only  to  the  plaintiff  upon  bills  presented  in 
the  plaintilTs  name,  and  while  no  demand 
was  made,  upon  McCauliff,  except  by  the 
plaintiff,  for  the  rent  after  October  1,  1900, 
yet  notwithstanding  all  this,  the  Judge,  in 
view  of  the  fact  of  the  reservation  of  the 
rent  may  have  found  that  in  collecting  the 
rent  from  McCauliff  the  plaintiff  was  in 
reality  acting  as  the  agent  of  the  lessors, 
and  also  that  in  paying  to  the  lessors  the 
sums  which  were  payable  under  the  first 
lease  after  the  default  of  McCauliff  be  was 
paying  a  debt  of  the  late  firm  of  F.  A,  Mc- 
Cauliff &  Oo.,  and  to  that  extent  discharging 
its  obligations  to  the  lessors  under  the  first 
lease.  Such  a  finding  brings  the  case  wtthin 
the  condltioa  of  the  bond. 
Judgmoiit  on  the  finding. 


086  Haas.  IB*) 
GIBSON  ▼.  INTERNATIONAL  TRUST  CO. 
(Supreme  Jndldal  Court  of  Massachnsetta. 
Suffolk.    Oct  18,  1904.) 

SLEVATOBS— INJTTBT  TO  PASSEN6EBS— NEOU- 
OENCE  —  FBOXIUATS  CAUSE— AFPEAI.  —  FOB- 
MEB  DECISION— I.AW  07  THE  CASE. 

1.  A  decision  on  a  former  appeal.  In  an  ac- 
tion for  injuries  by  the  alleged  negligence  of  de- 
fendant's superintendent  that  his  negligent  act 
was  not  within  the  scope  of  his  employment  as 
superintendent  was  conclusive  on  a  subsequent 
appeal,  the  evidence  as  to  his  duties  on  the 
second  trial  being  substantially  the  same  as  that 
on  the  first  trial. 

2.  The  owner  of  a  passenger  elevator  in  a 
building  was  not  guilty  of  negligence,  justify- 
ing a  recovery  for  injuries  to  a  passenger,  m 
permitting  a  movable  stool  to  remain  in  the 
elevator  for  the  convenience  of  the  operator. 

3.  Defendant's  building  superintendent  while 
riding  in  a  passenger  elevator,  moved  the  eleva- 
tor 04>y's  stool  without  the  latter's  knowledge, 
and  he,  on  losing  his  balance  while  attempting 
to  sit  down,  clutched  involuntarily  at  the  eleva- 
tor lever,  which  started  the  elevator  and  caused 
injury  to  plaintiff,  a  passenger  therein.  Held, 
that  the  proximate  cause  of  the  injury  was  the 
elevator  boy's  act  in  clutching  the  lever,  which 
was  a  mere  accident,  and  not  the  act  of  the 
superintendent  In  moving  the  stool. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Fessenden,  Judge. 

Action  by  one  Gibson  against  the  Inter- 
national Trust  Company.  A  verdict  was 
rendered  in  favor  of  defendant  and  plain- 
tiff brings  exceptions.  Exceptions  OT^rnl- 
ed. 

Whipple,  Sears  ft  Ogden,  for  plaintiff. 
Robert  H.  Morse  and  John  Lowell,  for  de- 
fendant 

HAMMOND,  3.  When  tills  case  was  first 
before  ns,  Lathrop,  J.,  speaking  for  the  court, 
used  the  following  language:    "We  are  ef 
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opinion  *  •  *  tbat  the  jary  should  have 
been  instracted,  i^B  requested,  that  there  tras 
no  evidence  that  Bagley  was  at  the  time 
of  the  accident  employed  in  the  operation 
of  the  elevator.  The  evidence  was  that  he 
was  the  Janitor  of  the  building;  that  he  had 
gone  to  the  eighth  floor  for  some  tools,  and 
was  returning  as  a  passenger  on  the  ele- 
vator when  the  accident  happened.  Bagley, 
in  moving  the  stool,  did  not  act  as  the  serv- 
ant or  agent  of  the  defendant,  and  the  de- 
fendant  is  not  liable  for  his  act  in  moving 
the  stool,  if  it  were  negligent  in  him  to  move 
it.  There  is  nothing  in  the  evidence  to  show 
that  he  was  exercising  any  control  over  the 
running  of  the  elevator,  or  tliat  be  was  at 
the  time  of  the  accident  doing  anything 
more  than  riding  as  a  passenger.  The  mov- 
ing of  the  stool  cannot  l>e  considered  as  an 
act  within  the  scope  of  his  employment  at 
that  time."  177  Mass.  102,  SS  N.  B.  278,  52 
Ifc  R.  A.  928.  Upon  this  point  the  evidence 
at  the  second  trial  differs  from  that  at  the 
former  trial  only  in  showing  in  greater  detail 
the  duties  of  Bagley.  In  substance,  howev- 
er, it  is  the  same,  and,  so  far  as  respects  the 
contention  of  the  plaintiff  that  Bagley's  act 
in  moving  the  stool  (if,  indeed,  he  moved  it 
at  all)  was  an  act  done  within  the  scope  of 
lUs  employment  as  a  superintendent,  the 
prior  decision  most  be  regarded  as  condn- 
fllTe  against  the  plaintiff. 

At  this  second  trial  the  plalitUff  contend- 
ed that  he  was  Mititled  to  go  to  the  jury  on 
the  ground  that  there  was  negligence  In  per- 
mitting the  movable  stool  to  remain  in  the 
elevator,  and  be  cites  the  testimony  ot  Kil- 
gore,  who  said  that,  as  the  result  of  an  ex- 
tended experience  in  the  charge  of  passen- 
ger elevators,  be  did  not  believe  such  a  stool 
was  "a  safe  article  to  put  into  a  passenger 
elevator."    It  Is  a  matter  of  common  knowl- 
edge, however,  tliat  passenger  elevators  are 
often  famished  with  such  stools,  and  we  do 
not  tbinic   that   whether  they   may   safely 
be  there  is  a  matter  for  expert  testimony. 
As  well  might  it  be  said  that  a  cushion  upon 
a  seat  in  a  car  is  dangerous  because  It  might 
slip  and  let  a  passenger  down.    But  even 
If  It  be  otherwise,  there  is  no  such  connection 
between  the  presence  of  the  stool  and  this  ac- 
cident as  to  maice  the  question  material.   The 
direct  and  proximate  cause  of  the  accident 
was  the  starting  of  the  elevator,  caused  by 
Hersey's  act  In  clutching  the  lever  to  save 
himself  from  falling.   The  accident  might  not 
have  happened  if  the  8tx>ol  had  not  been  mov- 
ed, but  the  direct  and  proximate'  canse  of  it 
was  not  the  moving  of  the  stool,  but  Hersey's 
act.  and  this  was  a  mere  mischance,  for  which 
neither  Hersey  nor  any  one  else  was  at  fault. 
Neither  Bagley  nor  any  one  else  could  have 
anticipated  such  a  result    We  think  that 
the  case  shows  a  pure  accident  which  could 
not  have  been  anticipated  or  foreseen.    In 
tiie  opinion  of  a  majority  of  the.  court  the 
entry  must  be: 

Szceptions  overruled. 


0S6  MU8.   ESI) 
WORCESTER  ClTT  MISSIONARY  SCO.  T. 
MEMORIAL  CHURCH  et  al. 

(Sapreme  Judicial  Court  of  Massachusetts. 
Worcester.    Oct  18,  1904.) 

WILLS— CHARITABLE  TBUSTS— OONSTBTJCTIOW— 
CONTBOL  OI-  PBOPEBTT— SXFBROrrUBK  OF  IH- 
COME  —  PABTIES— OBJECTIONS— INSTBCCIIONS 
— nsCBEE. 

1.  A  will  devised  certain  real  estate  in  trust 
to  a  religious  society  for  the  erection  of  a  chapel, 
and  provided  that  the  society  should  "suffer 
and  permit"  the  same  "to  be  under  the  care,  ciu- 
todv,  and  management"  of  the  deacons  of  the 
society  as  designated.  A  subsequent  clause  be- 
queathed a  legacy  for  the  support  of  an  indus- 
trial school,  to  be  held  and  managed  by  the 
same  persons  as  are  to  hold  and  manage  the 
trusts  in  respect  to  the  chapel,"  and  a  third 
clause  bequeathed  a  legacy  to  defray  the  ex- 
t>ense8  of  maintaining  a  minister  and  public 
worship,  and,  if  necessary,  to  be  applied  toward 
i-ebuiloing  the  house  If  destroyed.  Held,  that 
the  deacons  of  the  society  were  entitled  to  con- 
ti'ol  the  disposition  and  management  of  the 
property  so  devised  and  bequeathed,  independent 
of  Uie  society  holding  the  title. 

2.  Where  testator  bequeathed  a  legacy  in  trust 
for  the  construction  of  a  chapel,  and  provided 
that  if  it  l>ecame  necessary  to  loan  the  fund,  or 
a  part  thereof,  on  real  estate,  the  real  estate 
should  be  appraised  by  three  disinterested 
Judges,  of  which  value  not  more  than  one-half 
should  consist  of  buildings  thereon,  etc.,  such 
direction  was  valid  and  binding  on  the  trus- 
tees* 

3.  Testator  bequeathed  $20,000  in  trust  for 
the  construction  of  a  chapel,  and  provided  that 
the  income  should  be  collected  semiannually, 
and  applied  to  defray  the  expenses  of  maintain- 
ing a  minister  and  public  worship,  and,  if  neces- 
sary, to  apply  the  principal  toward  rebuilding 
the  house  of  worship,  if  destroyed.  Held,  that 
the  net  income  should  be  expended  from  year  to 
year  towards  the  defraying  of  expenses  of  main> 
taining  a  minister  and  public  worship,  notwith- 
standing an  anticipated  loss  of  principal. 

4.  Where  a  will  created  a  trust  for  the  people 
of  a  certain  cit^,  and  devised  the  property  to  a 
church  and  an  mduatrial  school  to  be  maintain- 
ed In  connection  therewith,  a  decree  construing 
the  will,  finding  that  the  trusts  were  established 
for  the  benefit  of  the  church  and  school  instead 
of  for  the  benefit  of  the  people  of  the  city,  as 
shown  by  the  will,  was  not  erroneous,  the  church 
and  school  being  public  charitable  institutions, 
which  were  to  act  as  agencies  in  dispensing  the 
charity. 

5.  An  objection  to  parties  should  be  raised 
as  a  part  of  the  procedure  in  the  case,  and  is 
not  a  proper  subject  for  instructions. 

6.  A  statement  in  the  preliminary  part  of  a 
decree  that  all  proper  parties  have  been  joined, 
though  unnecessary,  was  not  so  irregular  as  to 
call  for  a  change  in  the  decree. 

Appeal  from  Supreme  Judicial  Court,  Wor- 
cester County;   John  W.  Hammond,  Judge. 

Petition  by  the  Worcester  City  Missionary 
Society,  as  tmstee  under  the  will  of  Ichabod 
Washburn,  deceased,  against  Memorial 
Church  and  others,  for  the  construction  of  a 
will.  Prom  a  decree  in  favor  of  petitioner, 
defendants  appeal  to  the  Supreme  Judicial 
Court,  where  the  case  was  reserved  for  con- 
sideration of  a  foil  l>encb.    Affirmed. 

Tbat  part  of  testator's  will  creating  the 
trusts  referred  to  in  the  (pinion  is  as  fol- 
lows: 

"Whereas  I  have  long  felt  that  It  was  de- 
slxreable  to  devise  some  means  by  which  a 
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pretty  nnmerotis  class  of  persons  In  tlie  City 
o(  Worcester  who  are  now  living  without 
the  benefits  of  moral  and  religions  Instruc- 
tion and  restraint  which  grows  out  of  an 
habitual  attendance  upon  the  ministrations 
of  the  gospel,  should  be  supplyed  wltb  <yp- 
pertunlties  and  inducements  to  enjoy  the 
same. 

"And  whereas  it  has  seemed  to  me  that 
the  readiest  way  of  accomplishing  this  pur^ 
pose  would  be  to  open  for  the  use  of  all  who 
may  be  disposed  to  avail  themselves  of  the 
same,  a  suitable  and  respectable  place  of 
worship  wherein  upon  the  Lord's  Day  and 
at  suitable  times  on  week  days  religious 
services  may  be  held  and  conducted  by  some 
learned,  pious  and  devoted  Christian  Minis- 
ter, who,  in  addition  to  preaching  and  con- 
ducting public  worship  shall  devote  himsllfe 
by  visits  and  personal  influence  to  pursuad- 
ing  induccing  such  as  may  be  unacustomed 
to  attend  worship  or  who  neglect  the  Sab- 
bath or  from  any  cause  are  destitute  of  the 
bealtlrfuU  restraints  and  moral  Influence  of 
religions  instructions,  to  attend  upon  the 
services  In  such  place  of  worship. 

"And  whereas  I  have  caused  such  a  house 
to  be  erected  in  which  the  Bev.  Henry  T. 
Cheever  Is  now  officiating  as  City  Missionary, 
I  have  a  strong  hope  of  aid  hereafter  to  car- 
ry out  the  design  I  had  in  causing  said  bouse 
to  be  erected. 

"Now  in  ordo:  to  give  conslstancey  and  ef- 
fect to  a  plan  for  accomplishing  the  purposes 
and  views  above  named,  I  give  and  devise 
unto  the  Union  Society,  a  Parish  or  religious 
society  in  Worcester  (of  which  I  am  now  a 
member)  that  real  estate  situate  in  Worces- 
ter at  the  intersection  of  Bridge  with  Sum- 
mer Street,  containing  flfty-flve  hundred 
square  feet  of  land,  viz.:  flfty-flve  feet  in 
front  upon  Summer  Street,  and  one  hundred 
feet  on  Bridge  Street  with  the  building  erect- 
ed thereon,  with  all  the  prlvilages  and  ap- 
pertenences  thereto  belonging,  to  have  and 
hold  the  same  to  the  said  Parish  or  religious 
society,  their  successors  and  assigns  forev- 
er. In  trust,  nevertheless,  and  to  and  for 
the  purposes  and  trusts  hereinafter  declar- 
ed and  no  other. 

"And  in  ovAex  the  more  clearly  to  Indi- 
cate the  character  and  objects  of  these  trusts, 
I  wish  to  premise  that  the  plan  I  have  pro- 
posed to  cary  out  is  this: 

"First.  To  have  a  suitable  and  respectable 
place  of  public  worship  with  convenient  ac- 
comodation for  Bible  and  Sunday  School 
classes,  and  one  or  more  tenements  for  the 
accomodation  of  the  Minister  and  Sexton. 

"The  Minister  to  be  employed  to  preach  in 
said  house  or  to  be  let  at  a  reasonable  rent 
towards  keeping  the  premises  insured  and  in 
repair  and  supporting  the  Minister  afore- 
said. 

"Second.  To  have  a  Minister  whose  relig- 
ious views  shall  substantially  harmcmize 
with  what  are  denominated  to  be  Bvangell- 
cal  In  their  character  who  shall  be  endowed 


with  respectable  powers  of  Intellect  and  bs 
as  faithful!,  pious  and  devoted  labourer  In 
the  work  of  teach  and  preaching  the  word  of 
God. 

"Third.  It  Is  my  wish  and  Intention  by 
QxlB  bequest  to  form  an  Important  auxiliary 
in  the  missionary  enterprise  of  preaching 
and  minintering  to  the  destitute  in  the  city, 
and  to  those  who  do  not  feel  sufficient  inter- 
est in  sacred  things  to  attend  upon  the 
preaching  of  other  ministers. 

"The  Trusts,  therefore,  upon  which  said 
estate  is  to  be  held  by  said  devises  and 
trustees  are  as  follows: 

"In  the  first  place.  That  they  shall  suffer 
and  permit  said  estate  and  every  part  there- 
of to  be  under  the  care  and  custodgy  and 
management  of  two  of  the  deacons  of  the 
Union  Church  as  shall  be  designated  by  said 
church,  and  two  deacons  of  the  Mission 
Chapel  Church  recently  organized,  and  their 
respective  snccessors  for  the  time  being  or 
of  a  major  part  of  them,  and  shall  allow  said 
four  deacons  to  obtain  Insurance  upon  said 
buildings  In  the  name  of  said  trustees  and 
the  said  deacons,  and  to  cause  the.  same  to 
be  kept  constantly  insured  to  a  reasonable 
amount,  and  In  case  of  loss  or  damage  by 
fire  shall  allow  said  deacons  to  recover  said 
insurance  money,  and  to  apply  the  same 
according  to  th^r  best  discretion  in  repair- 
ing or  rebuilding  said  building,  as  the  case 
may  be,  In  the  name  of  said  trustees,  but 
without  charge  to  them  and  permit  said 
deacons  from  such  insurance  or  other  monies 
forever  to  keep  and  maintain  upon  said  prem- 
ises a  house  of  public  worship  and  tenements 
connected  therewith  as  large  and  convenient 
as  the  same  now  standing  thei-eon  are. 

"In  the  next  place,  Ttiat  said  trustees  shall 
forever  suffer  and  permit  that  portion  of 
said  premises  designed  for  the  purposes  of 
public  worship  to  be  occupied  at  all  reason- 
able and  pn^e:  times  for  public  worship 
under  the  charge  and  ministration  of  a  Min- 
ister of  the  Gospel  who  has  been  regularly 
ordained  or  set  apart  according  to  the  usages 
of  the  denomination  of  Christians  with  which 
he  may  be  connected  and  whose  religious 
sentiments  and  (pinions  shall  substantially 
conform  to  those  now  gennerally  known  and 
understood  as  BvangelicaL 

"And  further  that  said  trustees  shall  suf- 
fer and  permit  the  parts  of  said  building 
designed  for  the  use  and  accommodation  of 
the  sabbath  and  Bible  classes  to  be  occupied 
for  that  purpose  at  all  suitable  times  under 
the  direction  of  such  minister  and  deacons 
or  a  major  part  of  them. 

"And  suffer  and  permit  the  house  to  be 
occupied  free  from  rent  or  charge  by  any 
decent  and  orderly  person  who  may  resort 
thither  for  the  purpose  of  attending  wor- 
ship at  all  times  under  such  reasonable  reg- 
ulations as  may  be  adopted  by  said  deacons 
and  said  minister  or  a  major  part  of  them  far 
preserving  order  and  propriety  of  deportment 
in  said  houssb 
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"And  Buffer  and  permit  the  minister  se- 
lected aa  aforesaid  to  occupy  and  Improve 
so  mnch  of  the  tenement  In  said  building 
designed  for  the  use  of  the  families  as  In  the 
Judgment  of  the  deacons  shall  be  reasonably 
sufBdent  for  his  convenience  so  long  aa  he 
shall  be  employed  by  them  as  such  minister 
and  npon  such  terms  as  they  shall  judge  ex- 
pedient having  proper  reference  to  the  use 
of  such  tenement  as  a  means  of  support  and 
enconragement  of  such   minister. 

"And  shall  permit  said  deacons  in  the 
name  of  said  trustees  to  let  such  other  por^ 
tlons  of  the  said  estate  as  they  may  Judge 
best  upon  reasonable  rents  and  collect  and 
apply  the  same  in  keeping  the  premises  in 
r^alr  in  paying  the  contingent  expenses 
In  conducting  and  mauagelng  the  same  and 
in  causing  the  same  to  be  Insured  and  ap- 
propriate and  apply  the  surplus  If  any  to- 
wards the  support  of  the  minister. 

"And  further  shall  suffer  and  permit  said 
deacons  in  the  name  of  said  trustees  to  com- 
mence and  carry  on  to  final  Judgment  all 
necessary  and  proper  suits  or  actions  at 
law  or  in  equity  to  enable  them  to  manage 
and  control  said  estate  as  hereinbefore  ex- 
pressed, to  collect  the  rents  thereof  or  re- 
move the  tenants  thereof  when  the  same 
■ball  be  necessary  and  generally  to  do  what- 
ever acts  or  things  may  be  necessary  or 
proper  to  effect  and  carry  out  the  true  Inter- 
est and  meaning  of  the  trusts  aforesaid  and 
accomplish  the  same. 

"And  whenever  the  said  deacons  or  a 
major  part  of  them  shall  shall  with  the  ap- 
probation of  the  Mission  Chapel  Church 
Judge  it  expedient  to  terminate  the  engage- 
ment of  any  minister  who  may  have  been 
employed  to  officiate  in  said  house  of  public 
worship  it  shall  be  competant  for  them  so  to 
do  and  they  may  thereupon  proceed  to  select 
another  in  -his  stead  In  In  manner  aforesaid 
and  if  approved  as  aforesaid  to  employ  him 
accordingly; 

"And  I  further  give  bequeath  and  de- 
vise nnto  said  trustees  the  sum  A  twenty 
thousand  dollars  to  be  by  said  trustees  In- 
vested in  the  bonds  or  securities  of  the 
United  States  or  of  the  Commonwealth  or  of 
towns  within  the  Commonwealth  If  such 
bonds  or  securities  can  be  obtained  for  In- 
vestment, otherwise  upon  personal  notes  or 
bonds  secured  by  a  first  mortgage  of  real 
estate  or  full  and  ample  value  not  exceeding 
one  halfe  of  Its  appraised  value  to  render 
the  loan  thereon  safe  and  undoubted  In  uu 
case  is  any  part  of  the  tnoney  to  be  so  loan- 
ed on  personal  notes  or  bonds  if  the  first 
named  class  of  securities  can  be  obtained. 
The  fund  on  no  condltlpn  to  be  reduced  below 
the  amount  devised. 

"In  the  event  of  the  necessity  of  loaning 
a  part  or  the  whole  of  said  fund  on  real 
estate,  the  appraisal  of  the  same  shall  be 
made  by  tliree  dlslntered  and  competant 
Judges  of  such  estate  of  which  value  not 
more  tban  one  half  shall  consist  of  build- 


ings thereon,  the  interest  thereon  and  Income 
thereof,  shall  be  semi-annually  collected  and 
applied  by  said  trustee  towards  defraying  the 
expenses  of  maintain  a  minister  and  public 
worship  as  hereinabove  expressed  or  if  it 
shall  become  necessary  may  apply  the  prin- 
cipal toward  rebuilding  said  house  if  destroy- 
ed, nor  are  said  trustees  to  be  held  reponsa- 
ble  for  the  loss  of  any  part  of  said  principle 
or  interest  provided  the  same  shall  be  in- 
vested and  applied  by  said  trustees,  nor  are 
they  to  be  subjected  to  any  charge  or  cost 
on  account  of  the  same  nor  on  account  of 
any  suit  or  action  which  may  be  necessary 
to  bring  'to  collect  or  recover  said  fund  or 
the  interest  thereof. 

"It  is  my  further  direction  and  devise  that 
there  should  be  kept  and  maintained  in  con- 
nection with  the  Mission  Chapel  aforesaid 
an  Industrial  School  for  children  of  poor 
parents  in  the  City  of  Worcester  who  in  the 
Judgment  of  said  trustees  may  be  fit  ob- 
jects to  share  In  the  benefits  thereof,  said 
school  to  be  taught  on  some  day  or  days  In 
the  week  and  devoted  to  Instruction  in  knlt- 
Ing,  sewing  makelng  garments  and  such 
other  domestic  arts  as  in  the  judgment  of 
those  in  charge  of  the  school  can  be  usefully 
and  properly  taught  in  such  a  school  as  well 
as  to  the  inculcation  of  moral  duties,  the 
cultivation  of  good  manners  and  the  social 
Intellectual  and  moral  elevation  of  its  pupil. 

"And  to  enable  said  trustees  to  provide 
a  portion  of  the  means  for  carrying  on  said 
school  and  furnishing  If  need  be  to  deserv- 
ing destitute  children  who  may  regularly 
attend  said  school  some  parts  of  their  neces- 
sary clothing. 

"I  direct  that  the  sum  of  five  thousand 
dollars  in  addition  to  what  I  have  above 
given  for  the  purpose  of  said  Chapel  be  paid 
to  be  held  and  managed  by  the  same  persons, 
as  are  to  hold  and  manage  the  trusts  in  re- 
spect to  said  chapel. 

"All  my  legacies  hereinbefore  given  and 
declared  except  my  wife.  The  Mission  Chapel 
Fund,  and  the  provision  for  the  Industrial 
School,  as  also  the  Free  Institute  of  Indus- 
trial Science,  are  to  be  paid  In  five  equal 
annual  payments  after  my  decease  but  with- 
out Interest  in  any  case. 

"And  if  from  any  cause  it  shall  happen 
that  my  estate  shall  be  Insufficient  to  pay 
all  of  the  foregoing  legacies  in  full,  I  direct 
that  no  abatement  be  made  In  those  to  my 
wife  the  Mission  Chapel  Fund,  the  legacy 
for  the  Home  for  aged  females.  The  Ban- 
gor Theo.  Seminary,  the  provision  for  the 
Industrial  School  and  the  legacy  for  the 
Free  Institute  of  Industrial  Science,  but  the 
amount  shall  be  abated  from  the  other  leg- 
acies pro  rata. 

"The  rest  residue  and  remainder  of  my 
estate  of  every  description  of  which  I  may 
die  seized  and  possessed,  I  give,  devise  and 
bequeath  to  the  Charitable  InstltutlxMis  and 
objects  hereinbefore  named,  to  wit: 

"To  the  Children's  Friend  Society  of  Wor- 
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ceBter,  the  Board  of  Ck>minis8loneT8  for  For- 
eign Mlsslotis,  the  American  Bible  Society, 
the  American  Tract  Society,  the  American 
Missionary  Association,  the  American  Sea- 
mans  Friend  Society,  the  Home  for  Aged 
Females  and  the  Mission  Chapel  Fund,  to 
be  divided  In  proportion  to  the  seyeral  leg- 
acies hereinbefore  named,  and  to  be  applied 
t*  tlie  Charitable  uses  and  purposes  for 
which  they  are  <«^nlzed. 

"3rd  Codicil:— 

"In  the  belief  that  the  Interest  of  the 
church  and  congregation  who  worship  in  the 
Mission  Chapel  will  be  advanced  by  having 
an  inducement  to  contribute  a  part  of  the 
expenses  incident  to  its  support  I  revoke 
so  much  of  my  said  will  as  appropriates  a 
part  of  the  residue  of  my  estate,  as  therein 
expressed,  to  the  benefit  of  said  Chapel." 

The  fifth  and  sixth  instructions  stated  in 
the  decree  and  referred  to  in  the  oplnicm 
are  as  follows:  "(5)  The  net  income  of  the 
fund  of  $20,000  sbonld  be  expended  from 
year  to  year  'toward  defraying  the  expenses 
of  maintaining  a  minister  and  pubUc  wor- 
ship,' even  if  the  trustees  reasonably  an- 
ticipated loss  to  the  principal  on  account 
of  a  mortgage  loan,  the  exact  value  of  which 
can  not  now  be  determined.  (6)  The  trustees 
are  not  to  allow  the  fund  to  be  reduced  be- 
low the  sum  of  $20,000  by  any  intentional 
act  of  diversion,  but  If  in  fact  the  fund  falls 
below  that  amount  the  net  income  of  the 
fund  la  to  be  expended  as  above  set  forth, 
and  Is  not  to  be  held  back  to  make  good 
any  anticipated  loss  of  the  principal." 

Chas.  M.  Thayer  and  Chas.  A.  Hamilton, 
for  appellants.    John  S.  Gould,  for  appellee. 

KNOWLTON,  0.  J.  The  first  question  of 
Importance  between  the  petitioner  and  the 
respondents  Is  whether  the  will  gives  the  pe- 
titioner, as  trustee,  a  right  to  control  the  dis- 
position and  management  of  the  property  of 
which  it  holds  the  title,  or  whether  the  dea- 
cons referred  to  in  the  will  can  act  inde- 
pendently of  the  holder  of  the  title  In  all 
matters  involved  in  the  care,  custody,  and 
management  of  the  property.  Looking  first 
to  the  real  estate  devised,  we  think  it  pretty 
plain  that  the  deacons  are  to  act  Independ- 
ently In  a  relation  of  trust  in  all  the  mat- 
ters of  which,  under  the  will,  they  are  to 
have  the  management  Although  the  first 
statement  of  the  trust  under  which  the  peti- 
tioner holds  the  property  requires  the  peti- 
tioner to  "suffer  and  permit"  the  estate  "to 
be  under  the  care,  custody,  and  management" 
of  the  deacons  designated,  the  language  is 
imperative,  and  It  gives  these  deacons  au- 
thority in  the  management  of  the  trust  es- 
tate, of  which  the  corporation  cannot  deprive 
them.  Their  relation  to  the  scheme  of  the 
testator  is  similar  to  that  of  the  managers 
of  the  library  in  Cary  Library  v.  Bliss,  151 
Mass.  864,  25  N.  E.  92,  7  L.  a  A.  765,  and 
the  selectmen  and  ministers  under  the  will  of 


Dr.  Franklin,  as  appears  in  the  suit  of  Bos- 
ton V.  Doyle,  184  Mass.  373,  68  N.  E.  851. 
As  managers  they  stand  In  a  relation  of  trust 
to  the  property  whose  legal  title  is  held  by 
another  as  trustee.  The  legacy  of  $5,000 
given  for  the  support  of  an  industrial  school 
is  by  the  express  terms  of  the  will  "to  be  held 
and  managed  by  the  same  persona  as  are  to 
hold  and  manage  the  trusts  in  respect  to 
said  chapel."  The  powers  and  duties  of  the 
deacons  in  regard  to  this  legacy  are  similar 
to  their  powers  and  duties  In  regard  to  the 
chapel.  There  Is  more  room  for  doubt  about 
the  legacy  of  $20,000  given  to  defray  "the  ex- 
penses of  maintaining  a  minister  and  public 
worship,"  and,  If  necessary,  to  be  applied 
"toward  rebuilding  said  house,  if  destroyed." 
In  making  this  gift  the  testator  does  not  In 
terms  refer  to  the  deacons  as  managers ;  but 
this  is  one  of  the  trusts  In  respect  to  the 
chapel,  mentioned  in  a  later  clause,  and  in 
reference  to  the  methods  of  managrement  it 
Is  there  put  in  the  same  clause  with  the  de- 
vise of  the  real  estate,  and  Is  spoken  of  as 
held  and  managed  by  the  same  persons.  The 
close  connection  of  this  legacy  with  the  devise 
of  the  real  estate  brings  us  to  the  conclu- 
sion that  the  testator  Intended  the  three  gifts 
to  be  held  and  managed  by  the  same  persons. 
We  are  therefore  of  opinion  that  the  first 
three  propositions  embodied  In  the  order  and 
decree  of  the  probate  court  establishing  the 
respective  rights  of  the  petitioner  and  of  the 
deacons  in  the  three  gifts  are  correct  It  la 
also  plain  that  the  directions  in  the  will  as 
to  the  investment  of  the  fund  of  $20,000 
should  be  literally  followed  by  the  trustees, 
as  declared  in  the  decree. 

The  fifth  and  sixth  of  the  instructions  stat- 
ed in  the  decree  are  also  correct  They  are 
Just  and  equitable,  and  in  accordance  with 
the  decisions  of  this  court  Parsons  v.  Wins- 
low,  16  Mass.  361 ;  New  England  Trust  Co.  v. 
Eaton,  140  Mass.  632-^4,  4  N.  E.  68,  54  Am. 
Bep.  493 ;  Stone  t.  LitUefleld,  161  Mass.  485, 
24  N.  E.  592. 

The  petitioner  objects  to  the  finding  stated 
in  the  decree  as  a  preliminary  to  the  sub- 
stantive parts  of  the  decree  that  "the  trusts 
were  established  for  the  benefit  of  Memorial 
Church  and  an  industrial  school  to  be  main- 
tained therewith,"  and  contends  that  they 
were  established  for  the  benefit  of  people  in 
Worcester  who  would  enjoy  their  privileges. 
Undoubtedly  they  were  established  for  the 
benefit  of  the  people ;  but  as  the  church  and 
the  school  are  public  charitable  institutions, 
which  are  acting  as  agencies  in  dispensing 
the  charity,  it  is  not  Incorrect  to  say  that 
the  trusts  are  for  the  benefit  of  these  In- 
stitutions. 

The  petitioner,  in  its  petition,  asked  the 
court  to  give  instructions  as  to  whether  the 
proper  parties  were  joined  In  the  suit  This 
is  not  a  proper  subject  for  instructions,  but 
is  proper  for  determination  as  a  part  of  the 
procedure  in  the  case.  The  finding  "that  all 
necessary  parties  have  been  Joined  as  le- 
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spondents  to  the  petition,"  stated  as  a  prellm- 
inary  In  the  decree,  Is  unnecessary ;  but,  as 
It  appears  before  tbat  which  is  ordered  and 
decreed,  it  Is  not  bo  irregular  as  to  call  for 
a  change  of  the  decree. 

The  objection  to  the  fifth  instruction  is 
noT7  waived,  as  it  is  agreed  that  a  loss  has 
occurred. 

We  perceive  no  such  Inconsistency  between 
the  present  decrees  and  the  former  decrees 
of  the  probate  court  in  reference  to  this 
trust  as  should  preclude  the  court  from  giv- 
ing these  instructions. 

Decree  affirmed. 


(US  Mass.   464) 

McCUBDY  et  al.  ▼.  McCALLUM  et  al. 

(Supreme  Judicial   Court   of   Massacbusetta. 

Middlesex.     Oct  IS,  1904.) 

WtLUS — CONSISDCTION— WHAT  lAW    QOVEBNB^ 

ICEANinO  or  WOBD   "bequest"— ICAN- 

DATOBT— DIBECTOBT. 

1.  The  construction  and  legal  effect  of  a  will 
is  determined  by  law  of  the  domicile  of  the  tes- 
tator. 

2.  Under  law  of  England  the  word  "request," 
when  used  in  a  will,  may  be  construed  to  be 
mandaton  or  directory,  depending  on  the  in- 
tention of  the  testator  as  ^thered  from  the  will. 

3.  Testatrix,  domiciled  in  Nova  Scotia,  gave 
to  her  daughter-in-law  $2,000,  to  be  free  from 
the  control  of  husband  and  a  son,  and  declared 
"I  request"  that  she  shall  at  her  death  give  the 
same  to  her  two  daughters,  and  provided  that 
the  receipt  of  the  daughter-in-law  "shall  be  a 
sufficient  discharge"  to  the  executors.  She  de- 
vised real  estate  to  a  son,  and  specified  sums  to 
another  son  and  a  granddaughter  absolutely. 
She  made  no  provision  as  to  the  receipt  of  these 
legatees.  She  also  made  a  bequest  to  two  grand- 
sons, and  provided  that  if  they,  or  either  of 
them,  shonfd  not  have  arrived  at  the  age  of  21 
when  the  executors  were  ready  to  pay  the  lega- 
cies, the  executors  were  authorized  to  accept 
the  receipt  of  the  parent  of  these  legatees. 
Held,  that  by  the  law  of  Nova  Scotia,  which  is 
tlie  same  as  that  of  E]ng]and,  the  daughter-in- 
law  held  the  |2,000  with  the  ri^ht  to  use  the  in- 
come for  life,  and  that  the  prmcipal  was  char- 
ged with  a  trust  in  favor  of  ber  two  daughters, 
the  word  *^equest"  being  mandatory. 

Report  from  Superior  Court,  Middlesex 
County ;  John  H.  Hardy,  Judge. 

Bill  by  McCallum  and  others.  Judgment 
creditors  in  Nova  Scotia,  to  apply  to  their 
Judgment  money  held  by  a  bailee  in  Massa- 
chusetts, which  was  bequeathed  to  the  Judg- 
ment debtor,  Susan  B.  McCallum,  under  the 
will  of  Mrs.  Jane  McCalliun,  deceased.  Case 
reported  for  full  court    Bill  dismissed. 

Eaton,  McKnight  &  C.  rver,  for  complain- 
ants.   Frank  Gaylord  Cook,  for  respondents. 

HAMMOND,  J.  The  first  question  is 
whether  the  bequest  made  to  Susan  B.  Mc- 
Callum in  the  fifth  clause  of  the  will  of  M. 
Jane  McCallum  is  absolute  or  upon  trust 
Inasmuch  as  the  testatrix  was  domiciled  in 
Nova  Scotia,  the  construction,  meaning,  and 
legal  effect  of  the  clause  is  to  be  determined 
by  the  law  of  tbat  province,  which  it  is 
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agreed  Is  the  same  as  the  law  of  England. 
While  the  report  speaks  of  this  question  as 
one  of  the  "questions  of  law  raised  at  the 
trial"  before  the  superior  court  yet  being  a 
question  as  to  the  law  of  a  foreign  country. 
it  is  here  one  of  fact  and  the  Judge  who  signs 
the -report  speaks  of  bis  "finding"  with  ref- 
erence to  it  While  in  this  and  other  re- 
spects the  language  used  in  the  report  is 
somewhat  conflicting,  still  we  think  it  plain 
that  the  report  submits  to  us  this  question  as 
a  question  of  fact  to  be  decided  upon  the 
pleadings  In  connection  with  the  agreed  state- 
ment of  facts,  in  the  twelfth  paragraph  of 
which  it  is  agreed  that  "either  party  may  re- 
fer *  *  *  to  the  Reports  of  the  Supreme 
Court  of  Nova  Scotia,  the  Reports  of  the  Su- 
preme Court  of  Canada,  and  the  Reports  of 
any  courts  in  England,  as  well  as  any  Eng- 
lish text-books  on  the  subject"  The  clause 
In  question  reads  as  follows:  "5.  To  Susan 
McCallum  wife  of  Hugh  McCallum,  I  devise 
and  bequeath  the  sum  of  two  thousand  dol- 
lars ($2000.00)  this  amount  Is  to  be  free  from 
the  control  of  her  husband  and  her  son  Guy 
McCallum,  and  I  request  the  said  Susan  Mc- 
Callum at  her  death  to  give  the  same  to  her 
two  daughters  Vesta  Vane  McCallum  and 
Marion  McCallum,  but  the  recipt  of  the  said 
Susan  McCallum  for  the  said  amount  shall 
be  a  sufficient  discharge  to  my  executors 
therefor."  The  question  is  as  to  the  mean- 
ing of  the  word  "request"  Is  the  word  used 
simply  to  make  to  Susan  a  suggestion  which 
she  Is  at  liberty  to  disregard  if  she  sees  fit 
or  is  it  imperative?  This  question  is  to  be 
decided  in  the  light  of  the  authorities  upon 
the  English  law  which  have  been  cited  by 
the  respective  counsel.  From  a  perusal  of 
these  authorities  it  is  manifest  that  while 
in  the  earlier  cases  there  was  a  disposition  to 
formulate  general  rules,  and  to  give  to  a  par- 
ticular word  or  phrase  the  same  meaning  in 
one  will  as  in  another,  sometimes  even  at  the 
risk  of  defeating  the  real  intention  of  the 
testator,  the  later  cases,  in  trying  to  as- 
certain the  true  meaning  of  the  will,  are  in- 
clined to  give  more  consideration  to  the  lan- 
guage of  the  whole  will,  and  to  the  particu- 
lar circumstances  of  each  case.  In  England, 
as  here,  the  cardinal  rule  in  the  interpreta- 
tion of  wills,  to  which  all  other  rules  must 
bend,  is  that  the  intention  of  the  testator 
shall  prevail,  provided  that  it  is  consistent 
with  the  rules  of  law.  A  vigorous  state- 
ment of  the  manner  in  which  this  rule  Is 
applied  in  England  In  recent  cases  Is  to  be 
found  in  the  following  language  of  Lind- 
ley,  L.  J.,  in  In  re  Hamilton  [1895]  2  Ch. 
370,  373:  "You  must  take  the  will  which  you 
have  to  construe  and  see  what  it  means,  and 
if  you  come  to  the  conclusion  that  no  trust 
was  intended,  you  say  so,  although  previous 
Judges  have  said  the  contrary  on  some  wills 
more  or  less  similar  to  the  one  which  you 
have  to  construe."  As  to  this  very  word 
"request"  it  has  been  held  in  several  case» 
(see  Earle  v.  Earle,  5  Mod.  118,  decided  in 
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1820)  that  It  was  mandatory,  and  in  several 
(see  Hill  ▼.  Hill  [1897]  1  Q.  B.  483)  that  It 
was  not  While  It'ls  true,  aa  stated  by  Lord 
Bsher  In  Hill  t.  Hill,  that  "words  of  request 
In  their  ordinary  meaning  convey  a  mere 
request,  and  do  not  convey  a  legal  obligation 
of  any  kind,  either  at  law  or  in  equity,"  it  is 
also  true,  as  stated  by  Llndley,  L.  J.,  in  In  re 
Williams  [1897]  2  Ch.  Div.  12,  that  "not  only 
in  wills,  but  in  daily  life,  an  expression  may 
be  Imperative  in  its  real  meaning  although 
couched  in  language  which  is  not  imperative 
in  form";  and  that  "a  request  is  often  a 
polite  form  of  command."  In  wills  words 
have  their  ordinary  signification,  unless  in 
the  particular  case  there  is  something  which 
leads  to  the  conclusion  that  the  testator  used 
them  In  a  different  sense.  At  the  time  this 
will  was  made  the  te'  atrix  was  a  widow  of 
advanced  age,  having  several  children  and 
grandchildren.  In  the  first  item  she  nomi- 
nates persons  to  be  executors ;  in  the  second 
she  devises  certain  real  estate  in  fee  to  her 
son  Oscar;  in  the  third  she  gives  $10,000  to 
her  son  Charles;  in  the  fourth  she  gives 
$7,000  to  her  granddaughter  Ida  absolutely, 
and  in  addition  establisbes  a  trust  for  her. 
Then  follows  the  fifth  clause,  and  after  that 
come  several  clauses  containing  various  be- 
quests of  money  to  her  children,  grandchil- 
dren, and  other  legatees,  and  finally  a  resid- 
uary clause  to  three  of  her  daughters.  In 
general,  the  will  is  drawn  in  apt  language, 
and  is  very  clear ;  and  it  Is  hard  to  see  how 
any  question  could  be  raised  as  to  the  mean- 
ing of  any  item  except  the  one  now  under 
consideration.  Susan,  the  legatee  named  in 
this  fifth  item,  was  the  wife  of  Hugh  Mc- 
Galium,  the  son  of  the  testatrix.  Although, 
as  before  stated,  many  of  the  children  and 
grandchildren  receive  bequests,  all  of  which, 
with  the  exception  of  the  trust  fund  cre- 
ated for  the  granddaughter  Ida  in  the  fourth 
item,  are  absolute,  still  the  testatrix,  for  rea- 
sons satisfactory  at  least  to  herself,  treat- 
ed the  family  of  her  son  Hugh  in  a  peculiar 
way.  She  was  willing  that  $2,000  should  go 
to  that  family,  but  she  was  determined  that 
neither  Hugh  nor  his  son  Guy  should  have 
anything  whatever  to  do  with  this  bequest 
She  makes  the  bequest  to  Hugh's  wife,  in 
whom  she  apparently  has  confidence,  and  de- 
clares that  It  shall  be  entirely  free  from  the 
control  of  the  husband  or  son,  and  she  "re- 
quests" that  Susan  shall  at  her  death  give  it 
to  her  daughters,  who  are  the  granddaugh- 
ters of  the  testatrix.  The  request  is  from  a 
woman  to.  her  daughter-in-law,  a  person  con- 
nected with  her  by  family  ties.  This  is  not 
a  case  where  there  is  uncertainty  as  to  the 
objects  of  the  trust,  or  as  to  the  amount  of 
It  or  where  there  are  any  words — as,  for  in- 
stance, "if  she  thinks  best,"  or  "at  her  dis- 
cretion"— expressly  giving  a  clear  discretion 
or  choice,  or  where  there  are  words  like  "ab- 
solutely," directly  expressing  that  the  be- 
quest is  absolute.  On  the  contrary,  the  ob- 
jects of  the  bounty,  namely,  the  two  grand- 


daughters, are  dearly  specified,  the  amount 
of  the  trust  fund  la  clearly  stated,  it  is  not 
mingled  with  any  other  property,  and  the  re- 
lations of  the  testatrix  to  the  objects  of  the 
trust  are  such  as  to  indicate  a  strong  motive 
for  the  bounty  and  to  this  method  of  pro- 
viding for  it 

Whether  these  considerations  would  of 
themselves  be  sufficient  to  show  a  trust  in 
this  case,  we  are  not  called  upon  to  decide, 
because  we  are  of  opinion  that  the  intent  of 
the  testatrix  to  create  a  trust  Is  quite  clear- 
ly shown  by  the  last  clause  of  the  item  In 
question,  when  It  Is  considered  in  connection 
with  similar  language  in  the  nineteenth  item 
and  with  the  other  parts  of  the  will.  In  this 
last  clause  the  testatrix  provides  that  "the 
receipt  of  the  said  Susan  BIcCallum  for  the 
said  amount  shall  be  a  sullicieut  discbarge 
to  my  executors  therefor."  It  Is  to  be  noted 
that  wherever  In  the  will  a  legacy  la  given 
absolutely  there  Is  no  such  provision  as  to 
the  receipt  of  the  legatee.  None  is  needed. 
In  the  case  of  an  absolute  legacy  the  receipt 
of  the  legatee  for  the  amount  of  his  legacy 
when  paid  to  him  is  sufficient  and  so  the 
will  assumes.  If,  therefore,  this  legacy  to 
Susan  was  absolute,  there  was  no  need  of 
this  clause,  but  If  It  was  charged  with  a 
trust,  there  was  need  of  it.  It  must  be  as- 
i^umed  that  the  testatrix's  intention  was  defi- 
nite, and  that  It  was  known  at  least  to  her. 
This  clause  is  very  significant  as  showing 
what  her  intention  was.  But  this  is  not  alL 
In  the  eighth  item  there  is  an  absolute  be- 
quest of  $1,000  to  Archibald  Clinch,  and  In 
the  ninth  item  a  aimilar  bequest  of  like 
amount  to  one  Wilson,  both  being  grandsons 
of  the  testatrix.  lu  the  nineteenth  Item  It  is 
provided  that  If  the  grandsons,  or  either  of 
them,  shall  not  have  arrived  at  the  age  of 
21  years  when  the  executors  are  ready  to  pay 
the  legacies,  then  the  executors  are  author- 
ized to  pay  to  their  parents,  "and  the  re- 
ceipt of  either  parent  of  these  legatees"  for 
their  respective  legacies  "shall  be  a  sufficient 
discharge  therefor."  It  is  certain  that  the 
payment  of  these  legacies  to  the  parents  and 
their  receipt  for  the  same  would  not  have 
been  a  discharge  to  the  executors  except  for 
the  provision  In  the  will,  and  hence  the  provi- 
sion. The  inference  Is  strong  that  the  last 
clause  of  the  fifth  Item  was  Inserted  for  sim- 
ilar reasons,  namely,  that  the  person  who 
was  not  legally  entitled  to  the  legacy  might 
receive  It  and  discharge  the  executors  from 
further  liability. 

In  view  of  the  language  of  the  fifth'  item 
when  read  in  connection  ^-ith  the  other  parts 
of  the  will,  and  of  all  the  circumstances,  we 
are  of  opinion,  upon  the  authorities  placed 
before  us,  that  by  the  law  of  Nova  Scotia  the 
word  "request"  In  the  fifth  item  of  the  will 
is  Imperative,  and  that  Susan  McCallum 
holds  the  $2,000  with  the  right  to  use  the  In- 
come during  her  life,  and  that  the  principal 
is  charged  with  a  trust  In  favor  of  her  tvo 
daughters. 
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W«  wtdentenfl  tbat  thU  tlew  of  th«  tegal 
«ffect  of  thia  Item  under  tbe  law  of  Nova 
Scotia  agreea  with  that  taken  by  the  justlc* 
who  made  the  report  which  Is  before  ns, 
and  la  the  "flndlng"  to  which  he  alludes,  and 
which,  under  the  form  of  the  report.  Is  de- 
ciatve  of  the  case.  In  accordance  with  the 
terma  of  the  report,  therefore^  tb*  following 
«iti7  mnst  be  made: 

BUI  dismissed,  wltb  oosta. 


<ittHan.  at) 

BLOCK  T.  CITY  OF  WOROESTEB. 

(Bapreme  Judicial  Oourt  of  MasaadiaaetliL 

Worceater.    Oct  18»  IWM.) 

•nmiciPAi.  coapoKA.TioNB  — rxBSONAi.   m/o- 
UES  —  DanCTXVI  stbbkts— kxcavation»-- 

HeOLIOSMCE  —  SVIDKNCE  —  BUFnClENCT  — 
OOKTBIBXrrOBT     REOUOaKCK  —  COHCUBBEKX 

meuocNOB  ov  thbd  febsori 

1.  In  an  action  aninst  a  citjr  for  personal  in- 
lurica  caoaed  by  falling  into  an  exeaTation  in  a 
street,  evidence  held  to  justify  a  findinf  that  the 
street  was  in  a  defective  condition. 

2.  In  an  action  against  a  city  (or  Injnries  oc- 
casioned by  stepping  into  an  excavation  in  a 
■treet  while  following  and  attempting  to  board 
a  street  car,  evidence  held  to  Justify  a  finding 
that  plaintiff  was  not  guilty  of  contributory  neg- 
ligence. 

3.  If  the  wrongful  or  negHgent  act  of  a  third 
person  contributes  to  an  injury,  there  can  be 
no  recovery  ander  the  statute  making  cities  lis- 
We  far  injuries  resnlting  from  the  defective  con- 
dition of  the  streets;  but  if  the  defect  is  a 
direct  and  proximate  cause  of  the  accident,  other 
concurring  conditions,  which  do  not  involve  neg- 
ligence or  cnlpability,  even  If  they  come  into  a 
causal  fetation  to  the  aoddent,  do  not  relieve 
-the  city  from  liability. 

4.  In  an.  action  against  a  dty  for  personal  in- 
juries alleged  to  bare  been  caused  by  the  exist- 
•nee  of  an  excavation  In  the  street  into  which 
plaintiff  fell  while  following  and  attempting  to 
board  a  street  car,  evidence  held  to  support  a 
finding  that  the  railway  comi>any  was  not  guilty 
of  negligence  proximately  contribnting  to  the 
Injury. 

Exceptions  from  Snperlor  Court,  Worcester 
<]oant7;  Edward  P.  Pierce,  Judge. 

Action  by  Mandel  Block  against  the  city  of 
Worcester.  There  was  verdict  for  defend- 
ant, and  plalntUt  excepts.  Exceptions  sus- 
tained. 

Burton  W.  Potter  and  Paul  Potter,  for 
plalntlfl.  Arthur  P.  Rugg,  City  SoL.  for  de- 
fa>dant 

KNOWLTON,  a  X  The  question  In  this 
■case  Is  whether  there  was  any  evidence 
which  would  warrant  a  verilct  for  the  plaln- 
tltr.  The  defendant  had  dug  In  a  street,  be- 
tween the  trades  of  an  electric  railway,  a 
hole  about  6  feet  square  and  10  or  12  feet 
deep,  which  had  been  there  a  considerable 
time,  and  was  used  in  taking  out  earth  from 
an  underground  sewer  which  was  then  being 
-CDDStmcted.  At  the  time  of  the  accident  this 
liole  was  left  unguarded,  and  according  to 
the  testimony  there  was  nothing  on  the  sur- 

f  I.  8m  mghwajpa,  v«L  S,  Cant  Dlt.  |  tn;  Ifu- 
iBiclpal  Osrperatloiii;  voL  M,  Cant.  Ois.  |  Um 


fac«  of  the  street  to  Indteata  Its  axistenca^ 
unleaa  It  be  a  small  quantity  ot  dirt  not  tar 
away,  about  nine  Inches  or  a  foot  hl^h. 
We  think  the  Jury  would  bavo  been  well 
warranted  In  finding  thla  to  be  a  defective 
condition  of  the  street 

There  was  evidence  for  the  Jury  on  tha 
question  whether  the  plaintiff  was  In  the  ex- 
erdse  of  due  care.  There  were  two  railway 
tracks  in  the  street,  and  he  was  standing  on 
the  side  of  the  street  opposite  to  the  track  la 
which  the  bole  was,  a  little  distance  away 
from  a  point  opposite  to  It  He  gave  a  sig- 
nal with  bis  band  to  stop  the  car  that  he 
might  get  on,  and  went  across  the  street  be- 
hind the  car  to  get  upon  the  right-hand  side 
of  it  as  the  left-hand  side  was  not  open  fbr 
the  reception  of  passengers.  He  followed  a 
short  distance  on  the  right-hand  side,  behind 
the  car,  which  came  nearly  or  quite  to  a 
stop,  and  took  bold  of  the  rods  on  the  car, 
and  tried  to  get  on  while  It  was  moving. 
Falling  In  this,  be  let  go  Just  as  he  had 
reached  the  hole,  and  by  reason  of  his  mo- 
mentum be  fell  In.  It  cannot  be  said  aa 
a  matter  of  law  that  be  was  negligent  In 
ftalllng  to  see  the  hole  before  he  reached  It 
Apparently  It  was  concealed  from  his  view 
by  the  car  as  he  approached  It  He  had  giv- 
en a  signal  to  stop  the  car,  and,  whether  the 
conductor  or  nvotorman  saw  It  or  not  he 
might  have  supposed  that  the  car  bad  stopped 
or  was  stopping  for  him  to  get  on.  Upon  the 
evidence,  It  cannot  be  said  as  a  matter  of  law 
that  be  was  negligent  In  trying  to  get  on 
while  the  car  was  moving  slowly.  Whether 
he  was  negligent  or  not  was  a  question  of 
tact  for  the  Jury.  McDonough  v.  Metropol- 
itan By.  Co.,  187  Mass.  210;  Corlln  ▼.  West 
End  St  Ry.  Co.,  154  Mass.  197,  27  N.  B.  1000; 
Gordon  v.  West  End  St  Ry.  Co.,  175  Masa. 
181,  6S  N.  B.  990.  To  entitle  him  to  recover 
against  the  city  under  the  statute,  It  must 
appear  that  the  defect  was  the  sole  cause  of 
the  acddent  Kidder  v.  Dunstable,  7  Gray, 
104 ;  Shepherd  v.  Chelsea,  4  Allen,  118 ;  Pratt 
V.  Weymouth,  147  Mass.  24S,  17  N.  B.  688.  9 
Am.  St  Rep.  691.  But  this  does  not  meaa 
that  there  must  be  no  other  innocent  or  ae- 
ddental  contributing  cause.  Rowell  v.  Low- 
ell, 7  Gray,  100,  60  Am.  Dea  464.  It  means 
that  there  must  be  no  other  culpable  cause. 
If  the  wrongful  or  negligent  act  of  a  third 
person  contributes  to  an  Injury,  there  can  be 
no  recovery  under  this  statute,  even  if  the 
plaintiff  Is  In  the  exercise  of  due  care;  but. 
If  the  defect  la  a  direct  and  proximate  cause 
of  the  acddent  other  ocmcorrlng  conditlona 
which  do  not  Involve  negligence  or  culpa- 
bility, even  If  they  come  into  a  causal  rela* 
tlon  to  the  accident  do  not  relieve  the  dty 
or  town  from  llabill^.  Hayes  v.  Hyde  Park, 
153  Mass.  514.  27  N.  B.  522,  12  L.  R.  A.  248. 
The  party  responsible  for  the  defect  ought 
to  contemplate  the  probability  of  such  con- 
curring conditions  and  contributing  causes. 
The  limitetion  of  liability  under  the  stetute, 
aa  construed  by  the  court  does  not  go  fkr 
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enough  to  relieve  a  city  or  town  because  of 
the  existence  of  such  conditions. 

It  Is  contended  that  the  plaintiff  does  not 
show  that  the  accident  was  not  caused  by 
the  negligence  of  the  railway  company.  Up- 
on this  point,  too,  we  thlnlc  that  the  evi- 
dence was  for  the  jury.  They  might  well 
find  that,  if  the  piaintlET  was  in  the  exercise 
of  due  care,  the  negligence  of  the  conductor 
or  motorman  contributed  to  the  injury,  and 
that,  therefore,  the  verdict  must  be  for  the 
defendant  On  the  other  hand,  they  might  be- 
lieve that  the  conductor  and  motorman  did  not 
observe  his  signal,  or  his  attempt  to  get  upon 
the  car,  and  that  the  car  was  stopped  at  that 
point,  or  made  to  go  very  slowly,  because  of 
the  hole,  and  the  rlsl:  to  persons  working  in 
or  about  It,  or  to  the  track  or  car,  If  the 
car  should  run  at  its  usual  speed.  There 
was  much  ground  for  an  argument  that  the 
accident  was  due  at  least  in  part  either  to 
negligence  on  the  part  of  the  plaintiff,  or  to 
n^llgence  on  the  part  of  the  managers  of 
the  car.  But  we  are  of  opinion  that  this 
could  not  properly  be  ruled  as  a  matter  of 
law,  and  that  the  case  should  have  been  sub- 
mitted to  the  Jury. 

Exceptions  sustained. 

(iSS  Mass.  549) 

FISHER  V.  AliSTEN  et  aL 

(Supreme  Judicial   C!ourt  of  Massachusetts. 

Worcester.    Oct  18,  1904.) 

KSFI.ETIR— BIOHT  OF  POSSESSION— PBOOP—BUF- 

nCIENCT. 

1.  The  action  of  replevin  cannot  be  main- 
tained unless  the  plaintiff  shows  a  legal  right  to 
^ssession. 

2.  In  replevin  of  a  motor  cycle  it  apiteared 
that  the  machine  was  a  prize  offered  by  a  cycle 
club  for  the  most  popular  bicycle  rider,  to  be 
determined  by  a  voting  contest  The  dab  had 
bought  the  madiine  from  defendants.  The  ma- 
chine was  not  paid  for  until  after  the  fair  and 
■ubse<iuent  to  the  action  having  been  instituted. 
A  committee  iiaving  power  to  manage  the  fair 
and  the  voting  contests  decided  that  a  con- 
testant other  than  plaintiff  was  the  winner,  and 
delivered  to  him  an  e.ssential  part  of  the  ma- 
chine as  symbolical  delivery  of  the  whole.  It 
was  not  shown  that  the  committee  did  not  act 
in  good  faith,  nor  did  it  appear  that  when  the 
result  was  announced  plaintiff  was  present,  or 
knew  the  state  of  the  "polls,"  but  he  did  not 
make  any  objections  until  the  Monday  following 
ine  the  decision  on  Saturday  immediately  pre- 
ceding. Held  insufficient  to  show  that  either 
the  title  or  right  of  possession  arising  therefrom 
ever  passed  to  the  plaintiff. 

Exceptions  from  Superior  Court,  Worcester 
County ;  Francis  A.  OaskiU,  Judge. 

Action  by  John  P.  Fisher  against  John  A. 
Atsten  and  others.  Verdict  directed  for  plain- 
tiff, and  defendants  brings  exceptions.  Ex- 
wieptlons  sustained. 

The  facts,  as  stated  in  defendant's  bill  of 
exceptions,  are  as  follows:  "This  was  an 
action  of  replevin  of  a  motor  cycle,  which 
had  been  the  subject  of  a  ^'otlng  contest'  at 
a    public    fair    of  a  voluntary  association 

1 L  Be*  Replevin.  voL  42.  Cent.  Dls.  (t  tf>  «.  St. 


known  as  the  Viking  Cycle  Club,  in  Worces- 
ter. Some  time  prior  to  the  fair  the  club 
voted  to  hold  one,  and  to  have  several -'vot- 
ing contests,'  and  it  chose  a  committee  of  five 
members  to  whom  it  gave  full  power  to  man- 
age and  carry  on  the  fair  and  the  voting 
contests.  Pursuant  to  this  authority,  the 
committee  bought  In  the  name  of  the  club 
several  articles,  pledging  the  club's  credit  for 
the  same.  Including  this  motor  cycle,  which 
was  purchased  from  the  defendants,  but 
which  was  not  paid  tor  until  after  the  fair, 
and  after  It  had  been  replevied  in  this  ac- 
tion. The  committee  hired  Mechanics  Hall, 
and  conducted  a  'Fair  of  the  Viking  Cycle 
Club'  for  several  days  and  evenings,  closing 
on  Saturday.  It  appeared  that  the  voting 
contest  for  'the  most  popular  bicycle  rider  in 
Worcester'  was  open  to  all,  and  that  several 
persons,  including  the  plaintiff,  Fisher,  one 
Eld,  and  one  Nilson,  were  solicited  by  mem- 
bers of  the  committee  to  enter  the  contest. 
The  plaintiff,  Fisher,  testified  that  Pope,  a 
member  of  the  committee,  asked  him  to 
enter  the  contest  and  gave  him  a  book  with 
which  to  solicit  votes,  saying  that  they  would 
be  ten  cents  apiece,  and  the  man  who  turned 
In  the  most  money  by  11  o'clock  the  last  night 
of  the  fair  would  be  the  winner  of  the  wheel. 
Pope,  a  witness  called  by  the  plaintiff,  testi- 
fied that  nothing  was  said  about  money,  ex- 
cepting that  the  votes  were  to  be  ten  cents 
each.  Eld  testified  that  Pierson,  a  member 
of  the  committee,  urged  him  to  enter  the 
contest,  and  told  him  that  the  wheel  would 
be  voted  away  at  ten  cents  a  vote.  Each 
contestant  was  given  a  book,  in  which  per- 
sons desiring  to  vote  wrote  their  taames  to- 
gether with  the  amount  contributed  towards 
the  cause  of  the  contestant  whose  book  It 
was.  The  contestants  themselves  and  their 
friends  circulated  these  booka  and  solicited 
votes.  The  sums  paid  for  votes  remained  the 
property  of  the  club,  whether  the  votes  were 
given  for  a  successful  or  an  unsuccessful  con- 
testant No  rules  of  the  contest  were  an- 
nounced other  than  has  been  described.  The 
motor  cycle  was  on  exhibition  In  the  hall 
during  the  fair.  At  about  a  quarter  past 
10  In  the  evening  of  Saturday,  Nilson,  who, 
as  it  appeared,  was  a  man  of  good  financial 
standing,  and  an  owner  of  real  estate,  went 
to  the  treasurer  of  the  committee,  and  showed 
a  promissory  note  for  fifty  dollars,  signed  by 
himself,  and  payable  to  the  Viking  Cycle 
Club  on  demand,  proposing  to  turn  it  in  for 
five  hundred  votes  for  himself  in  the  motor 
cycle  contest  The  note  was  shown  to  a 
majority  of  the  committee,  ail  who  saw  it 
assenting  to  the  acceptance  of  the  same  in 
payment  for  votes.  No  public  announcement 
was  made  as  to  whether  notes  would  be  ac- 
cepted in  payment  for  votes.  It  did  not  ap- 
pear that  any  note  was  offered  by  the  plain- 
tiff, Fisher,  or  his  friends,  or  that  any  note 
was  refused.  Before  the  time  for  voting  ex- 
pired, the  Nilson  note  was  placed  with  the 
cash  which  represented  the  proceeds  of  the 
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voting  for  Kilaon,  and  the  votes  purchased 
thereby  were  sufficient  to  give  him  the  high- 
est number,  although  the  plaintiff,  Fisher,  at 

11  o'clock  on  Saturday  evening  had  the  moat 
cash  turned  in,  and  would  have  had  the  high- 
est number  If  the  note  had  uot  been  allowed. 
Subsequently  the  full  committee  voted  to  ac- 
cept and  count  the  note,  and  they  declared 
Nilson  to  be  the  winner.     Between  11  and 

12  o'clock  on  Saturday  evening  the  commit- 
tee caused  It  to  be  publicly  announced  from 
the  platform  of  the  ball  that  Nilson  had  won 
the  motor  cycle.  The  treasurer  then,  in  be- 
half of  the  committee,  Informed  Nilson  that 
the  motor  cycle  was  his,  and  delivered  to  him 
the  'spark-valve,'  which,  as  it  appeared,  was 
a  small,  but  important,  part  of  the  mechan- 
ism, and  without  which  the  machine  would 
not  nm.  The  rest  of  the  motor  cycle  was 
carried  from  the  hall  to  the  store  of  the  de- 
fendants, to  be  set  up  to  run.  Both  Nilson 
and  Fisher  were  members  of  the  club;  the 
former  being  an  old  member  and  the  latter 
a  recent  Joiner.  Eld  was  not  a  member  of 
the  club.  On  the  Monday  morning  next  fol- 
lowing the  week  of  the  fair,  the  plaintiff, 
Fteber,  visited  the  defendants'  store  and  de- 
manded the  motor  cycle.  The  defendants  re- 
plied that  they  understood  Nilson  to  be  the 
winner,  and  refused  to  give  it  up.  So  the 
motor  cycle  was  replevied  by  a  constable, 
who  had  accompanied  the  plaintiff,  and  had 
prevlonsly  made  a  demand.  Afterwards,  on 
tbe  same  day  (Monday),  Nilson  paid  the  note 
for  fifty  dollars,  giving  a  check  therefor, 
which  was  immediately  cashed  by  the  treas- 
urer of  the  committee.  On  the  next  day  (Tues- 
day) the  conmilttee  paid  the  defendants  the 
bill  of  the  club  incurred  in  connection  with 
Ute  fair,  including  the  price  of  the  motor 
cycle  which  was  the  subject  of  this  replevin. 
At  the  close  of  the  plaintiff's  evidence,  coun- 
sel for  tbe  defendants  asked  the  court  to  rule 
tbat  the  plaintiff  was  not  entitled  to  recov- 
er. The  court  asked  tlie  defendants'  counsel 
if  he  rested,  and  the  latter  i-eplied  in  the 
affirmativfe  The  court  declined  so  to  rule, 
and  upon  the  foregoing  undisputed  facts  di- 
rected a  verdict  for  the  plaintiff.  To  the 
refusal  to  rule  and  to  the  ruling  made  the  de- 
fendants diily  excepted." 

John  H.  8.  Hunt,  Edwd.  H.  O'Brien,  and 
Thayer  &  Perry,  for  plaintiff.  Chas.  T.  Tat- 
man  and  Harrison  W.  Bowker,  for  defend- 
ants. 

HAMMOND,  J.  Even  If  It  be  assumed  in 
favor  of  the  plaintiff  that  the  "voting  con- 
test" was  legal,  and,  further,  that  he,  as 
tbe  person  who  turned  in  tbe  most  cash, 
should  have  been  declared  the  winner,  there 
Is  still  one  defect  in  his  case,  which  is  fatal. 
Tbe  action  is  replevin,  and  the  plaintiff 
must  show  at  least  his  right  to  possession. 
And  this  must  be  a  legal  right  An  equi- 
table right  is  not  sufficient.  In  this  case 
tbe  right  must  rest  on  title  alone,  and  the 
title  never  was  in  the  plaintiff.    The  com- 


mittee, acting  under  "full  power  to  manage 
and  carry  on  the  fair  and  the  voting  con- 
tests," decided  and  formally  announced  that 
Nilson  was  the  winner,  and  delivered  to  him 
an  essential  part  of  the  machine  as  a  sym- 
bolical delivery  of  the  whole.  It  is  not 
shown  that  the  committee  did  not  act  in 
good  faith,  and  in  accordance  with  an  honest 
belief  as  to  the  proper  interpretation  of  the 
conditions  of  the  contest  and  the  rights  of 
the  contestants.  It  does  not  appear  that  at 
the  time  Nilson  was  declared  the  winner  the 
plaintiff  was  present,  or  knew  the  state  of 
the  "polls";  but,  at  any  rate,  he  does  not 
seem  to  have  made  any  objection  to  the  ac- 
tion of  the  committee  until  the  following 
Monday.  It  is  plain  that  up  to  the  time  of 
the  decision  of  the  committee  in  favor  of 
Nilson  the  proceedings  had  not  gone  beyond 
a  mere  executory  contract,  so  far  as  respect- 
ed the  committee.  Right  or  wrong,  they  did 
not  think  that  the  plaintiff  had  won,  and 
the  minds  of  the  contracting  parties  never 
met  in  favor  of  the  plaintiff  on  that  question. 
Hence  neither  the  title  nor  the  right  to  pos- 
session arising  therefrom  ever  passed  to  the 
plaintiff.  If  he  has  been  aggrieved  by  the 
action  of  the  committee,  he  must  seek  his 
remedy  in  another  form  of  action. 
Exceptions  sustained. 


(186  Mass.   521) 

RICE  ▼.  NEW  TOBK  CENT,  ft  H.  R.  R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Worcester.    Oct  18,  1904.) 

OABBIEBS— POSTAL  CLEBKS— INJUBIES— OON- 
TBIBUTOBT  NEOLIOENCE. 

1.  Postal  cars  were  built  with  projecting 
planks  surrounding  the  end  doors  so  that  tbe 
space  between  the  same  when  coupled  ordinarily 
was  only  13  to  14  inches,  which,  daring  the  im- 
pact in  coupling  with  automatic  couplers,  was 
narrowed  to  only  from  2  to  5  inches.  Plaintiff, 
who  had  l>een  a  postal  clerk  for  more  than  1() 
years,  and  was  familiar  with  the  type  of  cars 
used  and  the  management  of  the  trains  at  a 
particular  station,  attempted  to  leave  the  car 
by  the  end  door  and  squeeze  himself  between 
snch  planks,  and  as  he  did  so  was  injured  by 
being  caught  between  the  same  as  the  cars 
were  bnmped  together  in  changing  locomotives. 
Held,  that  plaintiff  was  guilty  of  such  con- 
tributory negligence  as  precluded  a  recovery  for 
his  injuries. 

Report  from  Superior  Court,  Worcester 
County ;  Francis  A.  Gaskill,  Judge. 

Action  by  Henry  B.  Rice  against  the  New 
York  Centra!  &  Hudson  River  Railroad  Com- 
pany. A  verdict  was  directed  in  favor  of  de- 
fendant and  the  case  was  reported  to  the 
Supreme  Court    Judgment  on  verdict 

Plaintiff,  a  railway  mall  clerk,  was  injured 
by  being  squeezed  between  two  mail  cars 
w^bile  attempting  to  alight  from  a  train  of 
the  defendant  railroad  at  Its  station  In 
Worcester.  The  plaintiff  was  on  the  train  as 
one  of  the  mail  clerks,  and,  it  being  plaintiff's 
duty  on  the  arrival  of  the  train  at  a  station 
where  engines  were  changed  to  collect  the 
mail  ^rom  a  nearby  box  in  the  station,  tie  at- 
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tempted  t?  aUgtat  to  perfonu  Bucb  duty,  and 
while  dolflg  80  received  the  Injuries  complain- 
ed of.  The  train  waa  made  up  so  that 
two  mall  cars  were  Immediately  back  of  the 
eni^e,  then  a  Pullman  baggage  car,  and  be- 
hind that  five  or  more  Pullman  sleeping 
cars.  The  car  in  which  plaintiff  was  riding 
had  two  wide  sliding  doors  on  each  side  and 
at  each  end,  doors  which  opened  inward  on 
binges.  Each  mall  car  was  equipped  with  a 
front  and  rear  platform  formed  by  the  pro- 
jection of  the  door  frame  about  12  inches 
beyond  each  end,  but  neither  mall  car  bad 
at  either  end  a  platform  gate  or  rail  of  any 
sort  On  each  end  of  each  mail  car  an  up- 
right plank  projected  on  each  side  of  the 
door  molding  and  extended  from  the  plat- 
form to  the  roof  of  the  car.  These  planks 
were  firmly  fastened  to  the  car  about  VA 
Inches  from  the  curved  molding  which  form- 
ed the  side  of  the  door.  The  cars  were 
equipped  with  automatic  couplers,  and  were 
so  constructed  that  when  engines  were  chan- 
ged the  space  between  the  two  upright  planks 
might  be  narrowed  at  any  time  to  a  width  of 
only  from  two  to  five  inches  by  the  Impact  of 
the  cars.  When  the  train  arrived  at  the  sta- 
tion plalntlfl  attempted  to  alight,  when  he 
waa  caught  and  Injured  between  such  up- 
right planks  during  a  change  of  engines. 

Frank  H.  Stewart  and  Frank  J.  Gerry, 
(or  plaintiff.  Ralph  A.  Stewart  and  J.  Fran- 
da  Berry,  for  defendant 

BARKER,  J.  We  assume  that  the  plaintiff, 
as  a  postal  clerk  employed  by  the  Post-Offlce 
Department  of  the  general  government  open 
the  defendant's  train,  stood  to  the  carrier  In 
the  general  relation  of  a  passenger,  although 
that  relation  was  modified  to  some  degree  by 
the  circumstances  that  his  position  and  move- 
ments in  the  postal  cars  and  his  leaving  or 
returning  to  those  cars,  and  the  internal  ar- 
rangement and  use  of  those  cars  and  of  tbe 
appliances  and  ntensUs  within  them  design- 
ed to  facilitate  tbe  care  and  disposition  of 
the  malls,  were  not  in  the  control  of  the  de- 
fendant; but  of  the  postal  officials  and  em- 
ployte.  We  assume  also,  without  so  decid- 
ing, that  the  presence  in  tbe  train  of  postal 
cars  of  the  construction  described  in  the  evi- 
dence, built  without  the  nsual  outside  end 
platforms,  and  having  no  platform  gates  as 
required  by  Rev.  Laws,  c.  Ill,  i  214,  was  an 
Infraction  of  that  statutory  requirement,  and 
so  some  evidence  of  negligence  on  the  part 
of  the  defendant.  But  we  are  of  the  opin- 
ion that  tbe  verdict  properly  was  ordered  for 
the  defendant  on  tbe  ground  that  the  plain- 
tiff himself  was  guilty  of  contributory  negli- 
gence. He  had  been  a  railroad  mall  clerk 
for  ten  years  on  the  same  route,  and  for  a 
year  and  a  half  In  cars  of  the  same  type, 
and  most  be  taken  to  have  been  entirely  fa- 
miliar with  the  method  of  managing  tbe 
trains  at  tbe  station,  and  with  the  conRtrno- 
tloD  of  th*  cars,  and  with  all  possible  modes 


of  leaving  at  entering  them.  On  each  stda  «t 
the  mail  cars  were  side  doors  with  grab- 
Irons  and  iron  stirrups.  The  end  doors  of 
the  mail  cars  were  designed  to  afTord  a  way 
of  passing  from  the  mail  cars  to  tbe  ordinary 
cars.  The  train  was  run  with  two  locomo- 
tives, and  the  plaintiff  knew  that  these  were 
to  be  changed  at  the  station,  and  he  must  be 
taken  to  have  known  that  the  changing  of 
engines  wonld  involve  the  forcing  nearer  to- 
gether of  the  two  mail  cars  la  the  process  of 
nnooupling  and  coupling  the  engines  during 
tbe  stoppage  of  the  train.  As  the  postal  cars 
were  built,  leaving  the  train  by  the  narrow- 
opening  between  tbe  two  compelled  the  plain- 
tlff  to  force  his  body  through  a  space  only 
18  or  14  Inches  wide  between  two  upright 
planks,  and  which  space  he  must  be  taken  to 
have  known  was  liable  to  be  narrowed  at 
any  instant,  without  warning,  to  a  width  of 
only  2  or  6  inches,  when  the  two  postal  car» 
should  be  bumped  together  in  the  cbanglng 
of  locomotives.  There  was  no  unusual  ex- 
igency, and  no  special  demand  for  haste  on 
the  part  of  the  plaintiff.  To  attempt  to  leave 
the  train  by  forcing  bis  body  through  th» 
narrow  space  between  the  planks  at  a  tim* 
when  It  was  to  be  expected  that  tbe  car* 
would  b«  forced  nearer  together  in  the  pro- 
cess of  changing  engines  was  negligence  oa 
the  part  of  the  plaintiff,  cmtribntlng  to  hi* 
injury. 
Judgment  tor  defendant  on  tbe  verdiot 


(UllIan.HS> 

NBBDHAM  v.  STONB  et  aL 

(Supreme  Judicial  Court  of  Massachosetta, 

Worcester.    Oct  18,  1004.) 

lUSTEK— INJUBT     TO     SXBVANT— NEQUOKHO— > 

OErECriVB    TOOLS— EVIDENCB—BUFFI- 

OISNCT— nUiOW  SEBVANT. 

1.  In  an  action  by  an  employs  aeainst  hi* 
employer  for  iuaries  allesed  to  have  been  cau»> 
ed  by  a  piece  uring  off  of  tbe  bead  of  a  uetsl 
cotter  used  in  defendant's  foundry  while  plain- 
tiff was  cleanins  castings,  evidence  held  insuf- 
ficient to  show  that  there  was  any  want  of  du» 
care  on  tbe  part  of  defendants  in  keeping  in 
order  proper  and  suitable  cutters  In  sufficient 
numbers  for  the  work. 

2.  The  negligence,  if  any.  In  the  sdectlon  of 
the  cutter  in  ose  held  to  be  that  of  the  plain- 
tiffs fellow  servant  who  made  the  selection. 

Exceptions  from  Superior  (Jonrt  Worcester 
County;  Francis  A.  GaskUl,  Judge. 

Action  by  Michael  Needham  against  Chris- 
topher O.  Stone  and  others.  Verdict  order- 
ed for  defendants^  and  plaintiff  brings  ex- 
cations.    Exception*  overruled. 

J.  B.  McConnell  and  P.  F.  Ward,  for  plain- 
tiff. Herbt  Parker,  Cha&  O.  Milton,  and 
Henty  H.  Ftiller,  for  defendanta. 

BARKER,  J.  The  plaintiff  and  a  fellow 
workman  were  cleaning  a  casting  In  th» 
defendant's  foundry.  Tbe  process  was  for 
one  workman  to  hold  tbe  edge  of  a  cutter 
next  to  the  projection  to  ba  removed  troio 
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the  casting  and  for  tbe  other  wwkman  to 
strike  the  head  of  the  cntter  with  a  ham- 
mer. The  cutter  had  a  wooden  handle  In- 
serted in  It,  similar  to  that  of  an  ordinary 
hammer.  The  pieces  removed  from  tbe  cast- 
ing would  be  made  to  fly  off  by  the  force  of 
the  blow.  The  blows  of  the  hammer  also 
tended  to  knock  off  bits  of  tbe  head  of  tbe 
cutter,  and  It  was  the  plalntMrs  contention 
that  a  piece  of  the  cutter's  head  flew  up  and 
entered  bis  eye,  causing  tbe  injury  for 
which  be  songht  compensation.  A  connt  un- 
der the  employer's  act  was  waived,  and  the 
trial  proceeded  under  the  common-law  count. 
At  the  dose  of  the  evidence  a  verdict  was 
ordered  for  the  defendants,  and  the  case  Is 
here  upon  tbe  plaintllTs  exception  to  that 
order. 

The  negligence  alleged  was  a  failure  to 
furnish  and  keep  In  repair  proper  tools,  and 
the  defect  In  tools  was  alleged  to  be  a  loose 
handle  In  the  cutter,  and  a  battered  and 
worn  condition  of  its  head.  The  undisputed 
evidence  showed  that  there  were  upon  the 
premises  for  the  use  of  the  workmen  about 
a  dozen  cntters,  and  that  the  selection  of  uie 
one  in  use  at  the  time  of  the  accident  was 
made  from  several  of  them  by  a  fellow  serv- 
ant of  the  plaintifT's,  who  took  It  from  among 
a  numlier  because  it  was  pointed.  There  is 
nothing  In  tbe  evidence  to  Indicate  tbat  tlie 
other  cutters  were  not  tree  from  tbe  defects 
reUed  on  by  the  plaintiff.  Tbere  was  no 
evidence  tbat  Its  handle  was  loose  at  the 
time,  nor  tbat  a  looseness  of  the  handle 
wonld  tend  to  cause  tbe  accident  The  fel- 
low servant  who  sheeted  the  cotter  testifled 
that  be  picked  It  out  because  it  was  newly 
painted,  and  that  tbe  cntters  fn>m  among 
which  he  selected  it  were  in  the  blacksmtth 
shop.  Tbe  evidence  was  tliat  tbe  blacksmith 
shop  was  tbe  place  for  a  man  to  go  aniPget 
a  cutter  If  be  needed  one.  The  cutter  itself 
was  put  in  evidence,  and  from  its  appearance 
it  could  be  inferred  that  pieces  had  been 
knocked  from  its  bead  by  the  blows  of  a 
hammer  when  tbe  cutter  was  In  use.  There 
was  uncontradicted  testimony  from  one  of 
the  defendants  tending  to  show  tbat  tbere 
was  no  greater  probability  or  possibility  of 
chips  flying  from  a  cutter  In  the  condition 
of  the  one  in  evidence  than  from  one  Just 
from  the  bands  of  tbe  manufacturer,  and  tbat 
tbe  first  blow  of  the  hammer  may  sptit 
scales  from  a  cotter.  There  was  also  uncon- 
tradicted evidence  tending  to  sho*  tbat  the 
blacksmith  bad  charge  to  see  that  such  tools 
«r  appliances  were  in  suitable  condition. 

XTpon  this  state  of  tbe  evidence  we  are  of 
opinion  that  it  could  net  be  found  that  there 
•was  any  want  of  due  care  on  the  part  of 
the  defendantcr  to  furnish  and  keep  In  order 
propor  and  suitable  cutters  in  sufficient  num- 
bws  for  tbe  work,  and  that.  If  there  was  any 
negligence  in  tbe  selection  of  the  cutter  in 
use.  It  was  the  fault  of  tbe  plaintllTs  fellow 
servant  who  made  the  selection.  See  John- 
72N.E.— 6 


son  v.  Boston  Tow-Boat  Oo.,  136  Mass.  209, 
40  Am.  Rep.  458;  Allen  v.  Smith  Iron  Co., 
leo  Mass.  557,  36  N.  E.  581;  Carroll  v.  West- 
em  Union  Telegraph  Co.,  160  Mass.  152,  86 
N.  B.  456. 
Exceptions  overruled. 

dse  Mass.  S5t> 

LAKESIDE   MFG.  CO.  T.  CITY   OP 
WORCESTER. 

(Supreme  Judicial   Court  of  Massachusetts. 
Worcester.    Oct.  18,  1904.) 

BMIWENT  OOMAIIT  —  COWDBMNATION— STlPtTUl- 
TIOK—CONSTBUCTION— EVIDENCE  —  DAUAQES 
—VALUE  OF  WATER  POWEB— ADMISSIBlllTT 
OF  EVIDBNCK— WITNESSES. 

1.  In  proceedings  to  recover  damages  for  tbe 
takinc  of  tlie  waters  of  a  brook  under  St  1895, 
p.  427,  c.  384,  the  taking  having  included  all 
the  waters  of  the  brook  together  with  petition- 
er's factory  lands,  etc.,  the  petitioner  and  tbe 
city  which  had  brought  about  the  condemnation 
agreed  to  divide  the  damages  into  two  parts  for 
the  purpose  of  assessment  and  submitted  to 
referees  petitioner's  claim  for  damages  "sus- 
tained by  the  taking  of  the  land,  water,  and  wa- 
ter rights,  and  by  the  construction  of  any 
aqueducts,  reservoiri;,  or  other  works  in  rela- 
tion to  the  waters  of  the  brook,  ••♦  ex- 
cept the  damages  incidental  to  the  use  and  value 
of  Uie  waters  of  the  brook  for  purposes  of  pow- 
er." Held,  in  proceedings  to  determine  the 
amount  of  damages  under  tbe  exception  in  the 
agreement,  that  it  was  intended  by  the  parties 
that  the  assessment  for  each  part  should  be  at 
its  fair  value  as  a  part  of  the  whole,  and  the 
decrease  in  value  in  the  parts  of  the  property 
which  had  been  procured  or  constructed  in  order 
to  make  the  right  to  use  the  water  available, 
was  not  a  damage  incidental  to  the  taking  of 
the  right  to  }>se  the  water,  such  parts  of  the 
property  having  been  also  taken,  and  to  t>e 
paid  for. 

2.  In  proceedings  to  recover  damages  for  the 
taking  of  a  water  power  under  St.  1895,  p 
427,  c.'  384,  it  appeared  that  at  various  points 
on  the  stream  above  petitioner's  mill  reservoirs 
had  been  constructed  by  riparian  proprietors, 
and  that  the  use  of  them  had  materially  In- 
creased the  power  at  the  mill.  Held,  that  peti- 
tioner bad  acquired  no  prescriptive  rights  to 
have  the  reservoirs  maintained,  and  hence  the 
value  of  the  power  must  be  determined  without 
reference  to  the  reservoirs. 

3.  In  proceedings  to  recover  damages  for  the 
taking  ot  the  waters  of  a  brook,  petitioner's  fac- 
tory, etc.,  under  St  1895,  p.  427,  c.  884,  the 
parties  agreed  to  divide  the  damages  into  two 
parts,  and  submitted  to  referees  petitioner's 
claim  for  "damages  sustained  by  tbe  taking 
of  the  land,  water,  and  water  rights,  and  by  the 
con.struction  of  any  reservoirs  or  other  works, 
except  the  damages  incidental  to  the  use  and 
value  of  the  water  for  power  purposes."  Held, 
in  proceedings  to  determine  the  amount  of  pe- 
titioner's damages  under  the  exception  in  the 
agreement,  that  flowage  rights  and  the  dam  and 
the  right  to  maintain  it  were  elements  not  to 
be  considered. 

4.  In  proceedings  to  recover  damages  for  the 
taking  of  a  water  power  under  St.  1895,  p. 
427,  c.  384,  the  measure  of  damages  was  not, 
as  a  matter  of  law,  the  cost  that  might  result 
from  the  substitution  of  steam  power  for  the 
water  power. 

5.  In  proceedings  to  recover  damages  for  the 
taking  of  a  water  power  under  St.  1895,  p.  427, 
c.  384,  an  instruction  that  the  jury  could  ascer- 
tain what  amount  of  money,  invested  at  a  rea- 
sonable rate  of  interest  would  produce  an  a» 
nual  income  amonnting  to  the  annual  cost  ol 
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repladng  tira  uoonnt  of  water  taken  away  by 
•abstltutine  steam  or  other  power  for  the  water 
power  so  taken,  was  properly  refused,  since  it 
amounted  to  a  request  to  instruct  on  a  part  of 
the  evidence,  and  to  a  statement  that  there 
were  possible  views  of  the  evidence  which 
wonid  warrant  the  jury  in  oomlng  to  a  certain 
result 

G.  In  proceedings  to  recover  damages  for  thr 
takine  of  a  water  power  under  St  1895,  p.  427, 
c  384,  it  was  proper  to  exclude  an  award  made 
by  certain  engineers  determining  the  amount  of 
water  in  a  reservoir  below  petitioner's  mill 
which  received  a  part  of  its  water  from  a  water- 
shed which  did  not  flow  into  petitioner's  pond. 

7.  Id  proceedings  to  recover  damages  for  the 
taking  of  a  water  power  nnder  St  1S95,  p. 
427,  c  884,  the  "average  daily  yield,  including 
times  of. the  highest  water  and  of  the  lowest 
would  not  fairly  represent  the  usual  available 
power. 

8.  In  proceedings  to  recover  damages  for  the 
taking  of  a  water  power  under  St  1895,  p. 
427,  c.  384,  a  witness  testified  that  at  certain 
seasons  a  very  much  larger  volume  of  water  would 
come  over  the  watershed  than  at  other  seasons, 
and  that  when  the  pond  was  filled  so  that  it 
would  run  over  the  flasbboards  the  owners  would 
put  on  a  "full  gate,"  and  that  they  ran  the  mill 
sometimes  all  night  and  there  was  other  tes- 
timony as  to  the  usual  amount  of  water  used  at 
the  mill.  Held,  that  petitioner  could  not  com- 
plain of  the  ezclasion  of  a  question  to  a  witness 
as  to  the  average  daily  yield  of  water  from  the 
watershed,  IncIudlnK  the  reservoirs  above  the 
mill. 

9.  In  proceedings  to  recover  damages  for  the 
taking  of  a  water  power  nnder  St.  1SB5,  p.  427, 
c.  384,  a  mechanical  engineer  of  large  expe- 
rience with  steam  engines  testified  that  he  had 
made  tests  of  the  engines  at  the  mill  before  the 
water  was  taken,  but  it  did  not  appear  that  he 
bad  any  knowledge  of  valaes  in  that  neighttor- 
hood,  except  that  of  a  mechanical  engineer.  He 
was  asked  to  state  from  his  knowledge  what  was 
the  value  of  power  there  per  horse  power,  and 
the  question  was  ezduded,  but  he  was  permit- 
ted to  give  the  cost  of  producing  it  Held,  that 
there  was  no  error. 

10.  In  proceedings  to  recover  damages  for  the 
taking  of  a  water  power  under  St  1895,  p. 
4S7,  c.  384  (under  agreement  no  damages  to 
property  used  to  make  the  power  available  be- 
ing considered),  witnesses  who  were  experts  in 
hydraulic  engineering  and  familiar  with  the  val- 
ue of  water  and  steam  power  were  asked  to 
give  an  opinion  as  to  the  value  of  the  waters, 
and  as  to  the  damage  caused  by  the  taking  of 
the  same;  but  it  did  not  appear  that  either  of 
them  had  any  knowledge  of  the  value  of  real  es- 
tate at  the  mill  or  elsewhere,  or  that  tiiey  knew 
of  any  sales  of  power  apart  from  the  land. 
Held,  that  it  was  within  the  discretion  of  the 
justice  to  exclude  such  questions. 

11.  In  proceedings  to  recover  damages  for  the 
taking  of  a  water  power  under  St  1895,  p.  427, 
c  384,  a  witness  testified  in  detail  as  to  what 
it  would  cost  to  produce  steam  power,  and  stat- 
ed that  to  produce  it  with  a  new  steam  plant 
and  under  the  most  favorable  conditions,  would 
cost  somewhat  less  than  the  amount  he  had 
stated,  as  he  had  made  his  estimates  of  the  cost 
nnder  existing  conditions.  Having  said  he  could 
not  state  how  much  less,  bis  testimony  was 
stricken,  and  he  was  given  an  opportunity  to 
present  another  estimate.  Held,  that  it  was 
within  the  discretion  of  the  presiding  justice  to 
make  such  order. 

12.  In  proceedings  to  recover  damages  for  the 
taking  of  a  water  power  nnder  St  1895,  p. 
427,  c.  384,  in  making  an  estimate  of  the  cost 
of  production  of  power  as  a  foundation  for  an 
assessment  of  damages,  the  best  test  would  l>e 
the  cost  nnder  the  most  favorable  conditions. 

18.  In  proceedings  to  recover  damages  for  the 
teking  o<  a  water  power  under   St   1895,  p. 


4S^,  c.  384,  where  a  witness  was  called  to  te*- 
tify  generally  as  to  the  damages,  but  said  his 
opinion  was  founded  wholly  on  the  value  of  Us 
own  plant  and  that  he  arrived  at  that  vain* 
from  an  offer  made  him  for  it  the  trial  jndgs 
might  well  find  that  he  was  not  qualified  to  giv* 
the  opinion. 

14.  In  proceedings  to  recover  damages  for  ths 
taking  of  a  water  power  nnder  St  1895,  p. 
427,  c  384,  a  question  put  to  a  trustee  of  a  sav- 
ings bank  as  to  the  rate  of  interest  at  whidi 
money  could  be  invested  safely  for  a  long  term 
of  years  was  properly  excluded  as  introducing 
an  uncertain  element 

15.  In  proceedings  to  recover  damages  for  the 
taking  of  a  water  power  under  St  1S95,  i>.  427, 
e^  384,  it  was  not  error  to  exclude  the  testimony 
of  a  witness  as  to  the  value  of  power  in  another 
city,  in  the  absence  of  evidence  that  the  value 
of  power  in  the  small  town  where  petitioner's 
mill  was  located  was  the  same  as  the  value  in 
the  city. 

Exceptions  from  Snperior  Court,  Worcester 
County ;   Edward  P.  Pierce,  Judge. 

Proceedings  by  the  Lakeside  Manufactmv 
Ing  Company  against  the  city  of  Worcester 
to  recover  damages  for  the  condemnation  of 
the  waters  of  a  brook,  etc  From  the  Judg- 
ment petitioner  brings  ezceptlona.  Excep- 
tions overruled. 

Henry  W.  King  and  Ohas.  M.  Bloe,  for 
plaintiff.  Artbtur  F.  Rugg  and  J.  F.  Humea, 
for  defendant 


KNOWIiTON,  a  J.  This  was  a  petition  to 
recover  damages  for  tbe  taking  of  the  wa- 
ters of  Kettle  brook,  under  St  1895,  p.  427, 
c.  884.  The  taking  Included  all  the  waters  of 
the  brook  at  the  petitioner's  woolen  factory 
and  above  It,  together  with  the  factory  itself, 
the  dam,  the  pond,  and  lands  around  It,  and 
certain  lands  of  other  parties.  The  peti* 
tioner  and  the  respondent  agreed  to  divide 
the  damages  Into  two  parts  for  the  purpose 
of  assessment,  and  submitted  to  three  ref- 
eree the  petitioner's  claim  for  damages  "sus- 
tained by  the  taking  of  land,  water,  and  wa- 
ter rights,  and  by  the  construction  of  any 
aqueducts,  reservoirs,  or  other  works  In  re- 
lation to  the  waters  of  Kettle  brook,  •  •  • 
except  the  damages  Incidental  to  the  use  and 
value  of  the  waters  of  said  Kettle  brook  for 
purposes  of  power.  Including  any  unoccupied 
fall  or  power  that  may  be  damaged  by  said 
taking,"  etc.  Under  the  submission  these 
referees  awarded  a  certain  sum  as  damages, 
which  was  paid.  The  claim  for  the  remain- 
ing damf^es  was  heard  before  commissioiH 
ers  under  the  statutes,  and  tbe  petitioner 
afterward  demanded  a  trial  by  jury  In  the 
superior  court  The  case  Is  before  us  on  eZ' 
ceptlons  taken  by  the  petitioner  at  this  trlaL 

The  Important  question  Is  how  the  excep- 
tion In  tbe  submission  which  defines  the  pe- 
titioner's present  claim  Is  to  be  construed  in 
its  application  to  certain  facta.  This  dalm 
la  for  "damages  Incidental  to  the  use  and 
value  of  the  waters  of  Kettle  brook  for  the 
purposes  of  power,  including  any  unoccupied 
fall  or  power  that  may  be  damaged  by  said 
taking."    The  claim  formerly  oousldered  was 
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for  all  other  damages  caused  by  this  taking. 
There  is  nothing  in  the  record  to  show  that 
damages  were  claimed  hy  the  petitioner  for 
any  Injury  to  property  which  was  not  taken, 
and  It  would  seem,  therefore,  that  the  in- 
tention  was  to  divide  the  Taloe  of  all  that 
was  taken  into  two  parts,  and  to  hare  the 
Taloe  of  the  nse  of  the  waters  for  the  pur^ 
poees  of  power  assessed  in  one  sum,  and  the 
value  of  everything  else  that  was  taken  as- 
sessed In  another  sum.  Of  course,  the  value 
of  each  part  was  to  be  assessed  in  reference 
to  the  fact  that  at  the  time  of  the  taking 
it  was  connected  and  tised  with  the  other. 
If  either  part  had  been  taken  without  taking 
the  other,  the  claim  for  damages  would  have 
been  not  only  for  the  fair  value  of  the  part 
taken,  bat  also  for  the  injury  to  that  which 
was  left,  by  reason  of  the  taking  of  that 
which  was  essential  to  its  profitable  use. 
In  that  case  the  damage  for  Injury  to  that 
which  was  left  would  be  Incidental,  in  a 
sense,  to  the  taking  of  the  other  part  If 
the  nse  of  the  water,  and  nothing  else,  was 
taken,  the  dam  and  water  wheel  and  the 
rights  of  flowage  over  lands  of  other  persons 
would  become  of  little  value,  and  the  mill 
and  the  machinery  would  be  greatly  reduced 
in  value,  unless  power  from  another  source 
could  be  procured  to  operate  them.  So,  if 
everything  but  the  use  of  the  water  was  tak- 
en, the  right  to  this  use  would  be  worthless 
without  ownership  of  the  land,  and  the  dam- 
age for  the  taking  of  the  land  would  include 
the  incidental  damage  to  the  right  to  use  the 
water.  We  do  not  think  the  parties  Intended 
that  this  kind  of  damage  should  be  assessed 
as  incldoital  to  the  taking  of  either  part  of 
the  property,  but  that  the  assessment  for 
each  part  should  be  at  its  fair  value  as  a 
part  of  the  whole,  thus  dividing  the  entire 
damages  represented  by  the  value  of  all  that 
was  taken  into  two  parts,  proportional  to  the 
values  of  the.  respective  classes  of  property 
for  wtilch  the  assessments  were  to  be  made. 
The  diminution  in  value  in  the  parts  of  the 
property  which  bad  been  procured  or  con- 
structed in  order  to  make  the  right  to  use  the 
water  available  was  not  a  damage  Incidental 
to  the  taking  of  the  right  to  use  the  water, 
because  these  parts  of  the  property  were  al- 
so taken,  and  were  to  be  paid  for  by  the  re- 
spondent This  conclusion  furnishes  a  ground 
on  which  we  may  dispose  of  several  of  the 
Important  exceptions. 

Another  question  grows  out  of  the  fact 
that  at  various  points  on  the  stream  above 
the  petitioner's  mill  reservoirs  had  been  con- 
structed and  used  by  riparian  proprietors  in 
a  reasonable  way,  and  in  the  exercise  of  their 
rights,  as  such  proprietors,  to  hold  back  the 
water,  and  equalize  and  increase  the  power 
at  their  mills.  Several  of  these  had  been  In 
existence  for  many  years,  and  the  use  of 
them,  over  which  the  petitioner  exercised 
no  control,  materially  increased  the  power  at 
its  mill.  The  petitioner  contended  that  it 
bad  a  legal  tight  to  have  these  reservoirs 


continued  and  used  as  they  had  been  used; 
but  the  respondent  contended  and  the  Judge 
ruled  that  the  petitioner  had  acquired  and 
oonld  acquire  no  prescriptive  rights  to  have 
the  reservoirs  maintained  and  used  as  the 
owners  of  them  had  been  accustomed  to  use 
them,  and  that  the  value  of  Its  power  must 
be  determined  in  reference  to  this  fact  This 
was  plainly  correct,  and  the  exceptions  found- 
ed upon  an  assumption  to  the  contrary  must 
be  overruled.  Thurber  v.  Morton,  2  Gray, 
S04,  61  Am.  Dec.  468 :  Gould  v.  Boston  Duck 
Company,  13  Gray,  442;  Springfield  v.  Har- 
ris, 4  Allen,  494,  81  Am.  Dec.  715;  Vllet  v. 
Sherwood,  85  Wis.  229;  Crawford  Company 
V.  Hathaway  (Neb.)  93  N.  W.  781,  60  L.  R.  A. 
889-909.  The  Judge,  however.  Instructed  the 
jury  as  follows:  "You  have  the  right  to  take 
Into  consideration.  In  determining  the  amount 
of  natural  water  power  which  would  be  de- 
veloped on  this  stream,  the  watershed,  the 
situation  of  the  prlvHeges  as  they  are  along 
down,  the  fact  that  there  were  reservoirs 
at  that  time  in  1895,  and  had  been,  and  the 
various  conQgurations  and  conditions  relating 
to  that  shed  and  that  iMwer,  Including  there- 
in, of  course,  the  nature  of  the  soil,  its  adapt- 
ability, its  capacity  for  holding  water,  the 
question  whether  the  swamps  would  retain 
water  upon  any  part  of  the  watershed,  the 
question  whether  or  not  there  are  trees,  the 
question  whether  or  not  there  are  springs 
upon  the  land,  and  everything  else  which  ex- 
isted, as  had  appeared  In  the  testimony  in 
this  case,  which  will  enable  yon  to  come  to 
a  conclusion  as  to  not  only  the  amount  of  wa- 
ter which  would  naturally  flow  upon  that 
shed  from  the  clouds,  but  those  things  which 
relate  to  Its  conservation  and  preservation 
and  its  continued  flow."  He  further  instruct- 
ed them,  as  to  these  upper  reservoirs,  that 
they  could  continue  "as  long  as  the  owners 
saw  fit  to  have  them  continue ;  *  *  *  that 
the  waters  which  were  contained  in  them 
could  not  be  sent  down  In  unreasonable  bod- 
ies at  any  time,  and  that  the  privileges  be- 
low could  not  be  flooded,  neither  could  the 
waters  be  unreasonably  retained." 

The  first  request  for  instructions  was  that 
the  petitioner's  right  to  use  and  maintain  Its 
dam  and  its  flowage  rights  were  not  Included 
In'the  former  submission,  and  that  the  dam- 
ages for  the  taking  of  these  rights  were  to 
be  assessed  in  this  suit  This  Is  covered  by 
the  first  proposition  which  we  have  stated  as 
to  the  construction  of  the  agreement  of  sub- 
mission. These  flowage  rights  were  rights  In 
the  lands  of  others,  conveyed  by  deeds.  They 
and  the  dam  and  the  right  to  maintain  it 
were  parts  of  the  property,  which  were  to 
be  considered  and  paid  for  under  the  first 
reference. 

The  second  and  third  requests  were  that 
if  the  substitution  of  steam  power  for  wa- 
ter power  was  an  economical  and  proper 
mode  of  repairing  the  damage  at  the  privi- 
lege due  to  the  taking  of  the  water,  and  if 
the  use  of  the  mill  privilege  for  manufactur- 
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Ing  pnrposes  wltli  steam  power  substituted 
for  the  water  power  taken  would,  after  the 
taking,  have  been  a  reasonable  and  proper 
mode  of  using  the  propertj'  to  obtain  the 
best  financial  results,  then  the  measure  of 
the  petitioner's  damages  due  solely  to  the 
taking. of  the  water  power  "to  the  cost  of  pro- 
ducing annually  the  full  equivalent  there- 
for by  the  substitution  of  steam  power  for 
the  water  power  taken  as  aforesaid."  While 
this  would  be  a  proper  subject  for  the  con- 
sideration of  the  Jury,  we  should  be  slow  to 
say  as  a  matter  of  law  that  the  measure  of 
damages  was  the  cost  that  might  result  from 
a  certain  reasonable  and  economical  mode 
of  repairing  the  damage,  to  the  exclusion  of 
every  other  reasonable  and  proper  mode,  the 
financial  result  of  which  might  not  be  pre- 
cisely the  same.  Besides,  the  proposed  In- 
struction assumed  that  the  present  condi- 
tions would  remain  unchanged  in  the  future. 
A  separate  and  Independent  answer  to  the 
request  is  that,  because  of  expenslvebuildings 
and  machinery  upon  the  property,  adapted 
to  the  manufacture  of  a  particular  kind  of 
goods,  which  would  be  of  little  value  with- 
out power,  it  might  be  economical.  If  the 
power  was  taken  and  the  remainder  left,  to 
procure  another  kind  of  power,  •even  at  a 
great  exi>enae,  rather  than  to  suffer  a  heavy 
loss  on  the  mill  and  the  machinery.  In  such 
a  case  the  great  cost  of  the  new  kind  of 
power  would  represent,  not  the  fair  value  of 
the  power,  taken  as  a  part  of  the  whole 
property,  on  the  basis  of  Its  proportional 
part  of  the  value  of  the  whole,  but  it  would 
represent  the  value  of  the  power  taken,  to- 
gether with  an  additional  sum  made  neces- 
sary on  account  of  the  damage  which  would 
otherwise  come  to  the  property  which  was 
left  As  no  property  was  left  in  this  case, 
such  damage  is  not  to  be  assessed  in  deter- 
mining the  damage  for  taking  the  power. 

For  the  same  reason  It  would  have  been 
erroneous  for  the  Judge  to  give  the  ninth 
instruction  requested.  In  the  case  supposed 
the  assessment  suggested  in  the  request 
would  have  given  the  value  of  the  property 
taken,  with  an  additional  sum  for  the  dam- 
age to  the  remaining  property. 

The  fourth,  fifth,  sixth,  and  seventh  re- 
quests for  rulings  are  all  founded  upon  the 
contention  that  the  petitioner  was  entitled  to 
have  the  reservoirs  on  the  stream  above 
managed  and  used  in  the  future  as  they  had 
been  In  the  past,  which,  as  we  have  already 
said,  was  erroneous. 

The  eighth  request  was  that  upon  all  the 
facts  of  the  case  It  was  competent  for  the 
Jury  "to  ascertain  what  amount  of  money. 
Invested  at  a  reasonable  rate  of  interest, 
would  produce  an  annual  Income  amounting 
to  tbe  annual  cost  of  replacing  the  amount 
of  water  power  taken  away  by  substituting 
steam  or  other  power  for  the  water  power  so 
taken."  This  Is,  In  substance,  a  request  to 
Instruct  upon  a  part  of  the  evidence,  and  to 
My  that  there  are  possible  views  of  the  evl- 


1  dence  which  would  warrant  a  Jury  In  coal- 
ing to  a  certain  result  An  Instruction  of 
this  kind,  without  more,  would  usually  be 
confusing,  and  thus  misleading.  The  court 
la  not  called  uiwn  to  instruct  In  this  way. 
Hicks  V.  New  York,  New  Haven  &  Hartford 
Railroad  Company,  164  Mass.  424-428,  41  N. 
E.  721,  49  Am.  St  Rep.  471,  and  cases  Cited. 
The  Jury  were  told  that  they  might  con- 
sider the  subject  of  substitution  of  other 
power  for  the  water  power,  and  the  cost  of 
such  substitution,  If  they  found  this  method 
reasonable. 

The  remaining  exceptions  are  to  the  ex- 
clusion of  evidence.  The  award  of  Ball  and 
Butterick,  and  the  use  of  the  water  in  ac- 
cordance with  it,  had  reference  to  a  reser- 
voir below  the  petitioner's  mill,  which  re- 
ceived a  part  of  its  water  from  a  watershed 
which  did  not  flow  into  the  petitioner's  pond. 
It  was  rightly  excluded  as  being  too  remote 
to  be  of  assistance  to  the  Jury. 

The  petitioner  Inquired  of  one  Allen  if  be 
had  computed  tbe  amount  of  power  that 
could  be  developed  by  the  petitioner's  plant, 
taking  Into  account  the  natural  flow  of  the 
watershed,  as  regulated  by  the  several  res- 
ervoirs, etc.,  and  asked  what  would  be  the 
average  daily  yield  In  horse  power  from 
that  shed,  including  the  reservoirs.  The 
form  of  the  questions  as  to  what  "could  be 
developed"  and  "what  would  be  the  average 
daily  yield"  indicates  that  the  question  was 
put  under  the  petitioner's  contention  that  It 
liad  a  right  to  control  the  future  use  of  the 
reservoirs.  In  accordance  with  the  manner 
of  their  former  use.  In  the  development  of 
Its  power,  which,  as  we  have  said,  was  er- 
roneous. The  average  dally  yield.  Including 
times  of  the  highest  water  and  of  the  lowest, 
would  not  fairly  represent  the  usual  avail- 
able power.  A  witness  testified  that  "at  cer- 
tain seasons  of  the  year  a  very  large  volume 
of  water  would  come  down  over  the  water- 
shed— a  very  much  larger  volume  of  water 
than  at  other  seasons  of  the  year — and  when 
the  pond  was  filled  so  it  would  run  over  the 
flashboards  they  would  put  on  full  gate  and 
run  full  gate,  which  took  a  great  deal  more 
than  the  natural  flow  of  the  stream;  and 
they  ran  the  mill  some  nights  all  night;  and 
by  the  operation  of  tbe  mill  overtime  and 
by  using  open  gate  they  were  able  to  man- 
age the  surplus  of  water  In  the  wet  seasons." 
There  was  other  testimony  as  to  the  usual 
amount  of  water  power  used  at  the  mill.  We 
are  of  opinion  that  the  petitioner  cannot  Just- 
ly complain  of  tbe  exclusion  of  this  question. 

The  witness  Hill  was  a  mechanical  en- 
£;Ineer  of  large  experience,  especially  in  con- 
nection with  steam  engines  and  the  pro- 
duction of  power  by  steam.  He  testified 
that  he  had  made  tests  of  the  engines  at 
the  petitioner's  mill  before  the  water  was 
taken.  It  did  not  appear  that  he  had  any 
knowledge  of  values  In  that  neighborhood, 
except  that  of  a  mechanical  engineer.  He 
was  asked  to  state,  from  his  knowledge  of 
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the  coeit  of  producing  borae  power  In  that 
locality  and  In  other  localltiea,  what  was  the 
Talne  of  power  there  per  horse  power.  The 
qaestlon  was  excluded,  but  he  was  permit- 
ted to  glTe  the  cost  of  producing  It.  The 
witness  Tolman  bad  been  a  partner  of  the 
last  witness,  and  was  a  mechanical  en- 
gineer, who  testlfled  to  a  large  experience 
with  steam  power.  It  did  not  appear  that 
be  bad  any  knowledge  of  the  value  of  power 
In  the  vicinity  of  the  petitioner's  mill  ex- 
cept that  derived  from  his  knowledge  of  the 
cost  of  producing  It  He  was  asked  the 
market  value  of  power  per  horse  power  at 
the  petitioner's  mill  previous  to  the  taking, 
and  the  question  was  excluded.  He  was 
permitted  to  testify  as  to  the  cost  of  pro- 
ducing power  at  that  place  by  steam  or  any 
other  method.  The  witnesses  Allen  and 
Shedd  were  experts  In  bydranllc  engineer- 
ing, and  In  that  capacity  were  familiar  with 
the  cost  and  value  of  water  power  and  steam 
power;  but  It  did  not  appear  that  either 
of  them  bad  any  knowledge  of  the  value  of 
real  estate  In  the  town  of  Leicester,  where 
the  petitioner's  mill  was  situated,  or  else- 
where, or  that  they  knew  of  any  sales  of 
power  apart  from  land.  These  witnesses 
were  asked  to  give  an  opinion  as  to  the, 
value  of  the  waters  of  Kettle  brook,  and  as 
to  the  damage  to  the  petitioner's  property 
ca^used  by  the  taking  of  the  water.  For 
the  reasons  stated  In  Conness  v.  Com.,  184 
Mass.  641,  69  N.  E.  S41,  It  was  within  the 
discretion  of  the  presiding  Justice  to  exclude 
these  questions  to  the  several  witnesses; 
and.  so  far  as  appears,  the  discretion  was 
properly  exercised.  The  witness  HlU,  hav- 
ing testlfled  at  length  and  In  detail  as  to 
what  It  would  cost  to  produce  steam  power 
at  this  mill,  said  that  to  produce  it  with  a 
new  steam  plant  and  under  the  most  favora- 
ble conditions  would  cost  somewhat  less 
than  the  amount  he  had  stated,  as  he  bad 
made  his  estimates  of  the  cost  under  existing 
conditions  at  the  mill.  Having  said  that  he 
could  not  then  state  bow  much  less,  his  tes- 
timony was  stricken  out  on  motion  of  the 
respondent,  and  be  was  given  an  opportuni- 
ty to  present  another  estimate  later.  It  was 
within  the  discretion  of  the  presiding  Justlcv 
to  make  this  order.  In  making  an  estimate 
of  the  cost  of  production  of  power,  as  a 
foundation  for  an  assessment  of  damages  In 
gross,  the  best  test  would  be  the  cost  under 
the  most  favorable  conditions.  While  the  cost 
with  the  Inferior  engine  then  In  use  might 
be  pertinent  in  reference  to  the  damage  for 
a  time,  before  a  better  engine  could  be  sub- 
stituted economically,  it  would  be  mislead- 
ing If  made  a  basis  for  a  general  assessment 
for  all  time.  What  we  have  said  on  this 
point  applies  also  to  the  testimony  of  the 
witness  Tolman. 

The  witness  OIney  was  called  to  testify 
generally  as  to  the  damages  in  question;  but 
be  said  his  opinion  was  founded  wholly  on 
the  value  of  his  own  plant,  which  was  a  mill 


further  down  the  stream,  and  that  he  ar- 
rived at  the  value  of  that  from  an  offer 
which  had  been  made  for  It  The  Judge 
might  well  And  that  be  was  not  an  expert 
in  the  value  of  real  estate,  or  qnallfied  to 
give  the  opinion  asked  for.  What  it  would 
cost  to  reproduce  the  dam'  was  immaterial 
to  the  inquiry  before  the  court  The  dam, 
the  land  imder  the  pond,  and  the  flowage 
rights  in  the  lands  of  others,  were  a  part  of 
the  property  for  which  damages  were  to'  be 
assessed  In  the  former  reference.  The  use 
of  the  water  for  power,  with  any  unoccupied 
fall  that  might  be  damaged,  was  the  only 
property  to  be  paid  for  by  this  assessment 
For  this  reason  the  petitioner's  evidence  of 
a  special  value  in  the  water  for  washing 
and  sconring  was  also  rightly  excluded. 

The  question  to  the  trustee  of  a  savings 
bank  as  to  the  rate  of  interest  at  which 
money  could  be  Invested  safely  for  a  long 
term  of  years  was  too  remote  to  be  of  as- 
sistance. The  percentage  of  Income  that  can 
be  obtained  from  Investments  changes  from 
time  to  time,  as  everybody  knows,  and  the 
Inquiry  as  to  an  Investment  for  a  given  tern 
of  years  would  introduce  an  element  of  too 
much  uncertainty.  In  various  particulars,  to 
be  helpful  upon  'the  question  of  damages. 

No  error  is  shown  In  the  exclusion  of  the 
testimony  of  the  witness  Ely  as  to  the  value 
of  power  In  the  dty  of  Worcester.  It  does 
not  appear  that  the  value  of  power  In  the 
small  town  where  the  petitioner's  mill  was 
situated  was  the- same  as  Its  value  In  the 
city  of  Worcester. 

Exceptions  overruled. 

(IM  MWBB.  S74) 

BARNES  V.  SHELBURNB  FALLS  8AV. 
BANK. 

(Supreme  Judicial   Court  of  Massachusetts. 
Franklin.     Oct  28,  1004.) 

aABNISHHKNT— LIABIUTT    TO    SUBSBQDXNT 
PROCESS— KECESSrrT   OF   DEMAND. 

1.  A  demand  by  an  execution  plaintiff  is  not  a 
demand  "by  force  of  the  execution"  within  the 
meaning  of  Rev.  Laws,  c.  189,  g  40,  providing 
thai,  if  goods  in  the  hands  of  one  adjudged  a 
trustee  in  trustee  process  are  not  demanded  of 
him  "by  force  of  the  execution"  within  30  days 
after  final  Judgment  they  shall  be  liable  to  an- 
other attachment;  such  demand,  to  be  effective, 
must  be  made  by  an  ofiScer  in  whose  hands  the 
execution  has  been  placed. 

Exertions  from  Superior  Court,  Frank- 
lin Coonty;  Bllsha  B.  Maynard,  Judge. 

Action  by  one  Barnes  against  the  Shel- 
bume  Falls  Savings  Bank.  There  was  a 
finding  for  plaintifF,  and  d^endant  except- 
ed.   Exceptions  overruled. 

S.  S.  Taft  and  B.  H.  Winn,  for  plaintiff. 
Fredk.  L.  Greene,  Wm.  A.  Davenport,  and 
Wesson  E.  Mansfield,  for  defendant 

KNOWLTON,  0.  J.  The  only  question  la 
this  case  Is  whether  a  party  adjudged  a 
trustee  of  the  principal  defendant  in  trustee 
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proceaa  can  properly  pay  over  the  amount  In 
his  hands  upon  a  demand  made  upon  the 
execution  within  30  days  after  the  Judgment, 
If  the  demand  Is  made  by  the  plaintiff  in  the 
salt;  or  whether,  in  order  to  protect  the 
trustee  in  paying,  the  execution  must  be  put 
into  the  bands  of  an  officer  and  a  demand 
be  made  by  him.  The  answer  depends  upon 
the  construction  of  the  statutes.  Rev.  Laws, 
c.  189,  S  40,  is  as  follows:  "If  the  goods, 
effects  and  credits  in  the  bands  of  a  person 
who  has  been  adjudged  a  trustee  are  not 
demanded  of  him  by  force  of  the  execution 
within  thirty  days  after  final  Judgment,  they 
shall  be  liable  to  another  attachment,  wheth- 
er made  before  or  after  the  Judgment;  or, 
if  there  has  been  no  second  attachment,  they 
may  be  recovered  by  the  defendant."  To 
protect  the  rights  of  parties  there  must  be 
a  demand  "by  force  of  the  execution,"  and 
the  question  Is  whether  a  demand  made  by 
the  plaintiff  holding  the  execution  is  a 
demand  "by  force  of  the  execution"  within 
the  meaning  of  the  statute.  The  case  of 
Bumap  V.  Oampbell,  6  Gray,  241,  decided 
that  a  payment  made  by  a  trustee  to  the 
plaintiff,  after  the  expiration  of  30  days  from 
the  final  Judgment  without  a  demand  made 
by  force  of  the  execution,  and  after  a  suit 
had  been  brought  by  the  principal  defendant 
to  recover  the  money,  could  not  be  set  up  as 
a  defense  to  the  suit  The  language  of  the 
opinion  goes  farther,  and  states  the  reason 
for  the  enactment  of  the  statute,  namely, 
that  by  a  payment  on  an  execution,  which 
properly  would  be  returned  to  the  court, 
there  would  be  evidence  of  the  payment  and 
of  the  satisfaction  or  partial  satisfaction  of 
the  Judgment,  which  would  protect  the  righta 
of  all  parties.  This  reason  is  applicable  to 
an  interpretation  of  the  statute,  which  re- 
quires the  demand  on  the  execution  to  be 
made  by  an  officer.  An  execution  is  directed 
to  an  officer,  who  is  required  by  the  precept 
to  return  it  into  court.  A  plaintiff  who 
keeps  the  execution  in  his  own  hands  is  un- 
der no  such  direction.  It  may  happen  that 
there  are  subsequent  attachments  of  the 
property  in  the  bands  of  the  trustee.  It  is 
important  that  subsequent  attaching  credit- 
ors should  have  the  means  of  ascertaining 
their  rights.  The  rule  as  to  the  demand 
upon  the  execution  should  be  the  same, 
whether  there  are  subsequent  attaching  cred- 
itors or  not.  The  fund  in  the  trustee's  hands 
may  be  assigned  after  the  service  of  the 
original  trustee  writ,  and  the  rights  of  the 
assignee  will  then  be  involved.  Even  if  it 
is  not  assigned,  it  is  for  the  interest  of  the 
principal  defendant  that  the  payment  should 
be  made,  if  made  at  all,  in  such  a  way  that 
the  evidence  of  it  will  be  open  to  him.  Rev. 
Laws,  c.  189,  §  41,  refers  to  the  property  be- 
ing "demanded  of  the  trustee  by  the  officer," 
and  this  provision,  which  was  then  found 
in  Rev.  St  1836,  c.  109,  %  45,  is  mentioned 
by  Chief  Justice  Sliaw  in  Burnap  v.  Camp- 
bell,  ubl   supra.    None   but  collateral   and 


subsidiary  rights  are  acquired  against  the 
trustee  by  the  original  Judgment,  and  not  nn- 
til  after  a  service  of  the  execution  upon  him 
by  an  officer,  and  the  return  ot  the  execution 
into  court,  can  a  writ  of  scire  facias  be  is- 
sued against  him.  Rev.  Laws^  c.  189,  S  45; 
Adams  V.  Cummiskey,  4  Cosh.  420.  After 
the  return  of  the  writ  of  scire  facias  all  de- 
fenses are  open  to  the  trustee  which  have  not 
previously  been  passed  upon  by  the  court 
Rev.  Laws,  c.  189,  §  48;  Brown  v.  Tweed,  2 
Allen,  566;    Fay  v.  Sears,  111  Mass.  154. 

As  an  execution  is  directed  to  an  officer, 
who  alone  can  give  compulsory  effect  to  the 
Judgment  of  the  court  It  is  difficult  to  see 
how  anything  can  be  done  by  anyone  else 
"by  force  of  an  execution."  To  the  plain- 
tiff, for  his  personal  action,  the  execution 
gives  no  greater  rights  than  the  Judgment 
We  are  of  opinion  tliat  the  demand  by  an 
officer  nnder  Rev.  Laws,  c.  189,  S  40,  is  a 
necessary  prerequisite  to  the  protection  of 
the  rights  of  the  Judgment  creditor  and  the 
trustee. 

Exceptions  overruled. 


(186  Mass.  SM) 

INHABITANTS   OF  BROOKFIELD  v.  IN- 
HABITANTS OF  WEST  BROOKFIELD. 

(Supreme   Judicial   Court   of   Massachusetts. 
Worcester.     Oct  18,  1904.) 

PAUPEBS— SETTLEMENT — HOTICB— SOBTI' 
CIENCY— WAIVEB. 

1.  Under  Pub.  St  1882.  c.  84,  S  29,  empower- 
ing overseero  to  act  for  the  town  in  resi>ect  to 
matters  concerning  the  support  of  paupers,  an  ' 
answer  of  no  settlement  to  a  notice  to  remove  a 
pauper,  given  under  chapter  84,  §  28,  waives 
an  alleged  defect  in  the  notice  arising  from  the 
fact  that  it  was  signed  by  only  one  of  the  over- 
seers. 

Exceptions  from  Superior  Court  Worcester 
County;    Francis  A.  GaskiU,  Judge. 

Action  by  the  inhabitants  of  Brookfleld 
against  the  Inhabitants  of  West  Brookfleld. 
Judgment  for  plaintiff,  and  defendant  ex- 
cepts.   Exceptions  overruled. 

Henry  E.  Cottle  and  L.  H.  Butterworth, 
for  plaintiff.  Henry  W.  King  and  Chaa.  M. 
Rice,  for  defendant. 

LORINO,  J.  This  Is  an  action  to  recover 
for  the  support  of  a  pauper.  The  only  de- 
fense now  insisted  upon  is  that  the  notice 
sent  by  the  plaintiff  was  not  a  sufficient  no- 
tice within  Pub.  St  1882,  c.  84,  S  28,  in  that 
it  was  signed  by  one  of  the  overseers,  and 
that  thq  statute  requires  that  written  notice 
shall  be  given  by  the  overseers.  The  case  Is 
here  on  an  exception  to  a  refusal  to  direct  a 
verdict  for  the  defendant. 

We  do  not  stop  to  consider  whether,  tak- 
ing the  whole  notice  in  connection  with  the 
subsequent  correspondence  and  action,  it 
ought  not  to  be  taken  to  have  been  sent  orig- 
inally or  subsequently  adopted  by  the  over- 
seers, and  so  was  a  sufficient  notice  within 
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the  statute,  for  we  are  all  of  opinion  that  it 
la  not  open  to  the  defendant,  to  set  up  the 
objection.  The  notice  given  was  sent  to 
the  proper  persons,  namely,  the  overseers  of 
the  poor  of  the  defendant  town,  and  an  an- 
swer was  sent,  signed  by  one  of  the  overseers 
of  the  defendant  town,  stating  that  the  pau- 
per'8  settlement  was .  in  the  plaintiff  town, 
and  on  that  ground  refusing  to  accede  to 
the  request  made.  Prior  to  the  case  of  Com. 
V.  Dracut  8  Gray,  455,  It  had  been  held  in 
Geveral  cases  that  the  objection  of  an  insufS- 
dent  description  of  the  pauper  was  waived 
by  an  answer  of  no  settlement  Embden  v. 
Augusta,  12  Mass.  307;  Shutesbury  y.  Ox- 
ford, 10  Mass.  102;  Northfleld  v.  Taunton, 
4  Mete.  433.  Following  this  rule,  it  was  held 
in  Com.  V.  Dracut,  8  Gray,  455,  where  It 
does  not  appear  in  what  respect  the  notice 
was  insufficient,  that  in  case  of  an  answer  of 
no  settlement  the  defendant  could  not  ob- 
ject to  the  sufficiency  of  the  notice.  The  case 
at  bar  comes  within  those  decisions.  The  de- 
fendant's argument  is  that  the  overseers  of 
the  defendant  town  cannot  waive  the  rights 
of  the  town.  But  by  Pub.  St  1882,  c.  84,  ( 
29,  the  overseers  are  empowered  to  act  for 
the  town  in  this  respect,  and  It  has  not 
been  suggested  that  the  evidence  did  not  war- 
rant a  finding  that  the  written  statement, 
wlilcb  was  signed  by  one  of  them,  was  not  In 
fact  the  act  of  the  overseers  of  the  de- 
fendant town.  We  are  of  opinion  that  such 
a  finding  was  warranted  by  the  evidence, 
Exceptions  overruled. 


(18S  Mam.  57S) 

HOFFMAN  ▼.  HOI/T. 

(Supreme   Judicial   Court  of  Massachusetts. 

Worcester.     Oct.  18,  1904.) 

IfASTKB  AND  8XBVAI<rr— IRJXnUES  TO  BEBTART— 
STTPKBIIITENDEZtTS— NEOUOENCE. 

1.  Plaintiff  was  directed  ta  do  certain  paint- 
ing under  the  direction  of  D.,  a  servant  of  de- 
fendant Though  D.  had  charge  of  the  job,  it 
was  his  duty  to  work  with  the  other  painters. 
D.  ordered  plaintiff  to  fasten  a  ladder  to  the 
ridgepole  of  a  house,  and  said  tliat  he  would  hold 
the  ladder  while  plaintiff  was  nailing  the  cleat, 
but  let  go  his  hold,  and  the  ladder  slipped  and 
plaintiff  was  injured.  Held,  that  such  facts  did 
not  Justify  a  finding  that  D.  was  a  superin- 
tendent 'within  the  employers'  liability  act  (St 
1887.  p.  899^  c.  270),  rendering  the  master  liable 
for  the  negligence  of  the  superintendent 

Beport  from'  Superior  Court,  Worcester 
Coimty:   Francis  A.  Oasklll,  Judge. 

Action  by  Jennie  B.  Hoffman  against  La- 
fayette B.  Holt  A  verdict  was  directed  for 
the  defendant  and  the  case  was  reported  to 
the  Supreme  Judicial  Court  Judgment  on 
verdict 

Rockwood  Hoar  and  Geo.  R.  Warfleld,  for 
plalntlfl.  Herbert  Parker,  0.  C.  Milton,  and 
G.  A.  Oasklll,  for  defendant 

BARKER,  J.  The  plaintiff's  Intestate  was 
hurt  by  reason  of  the  slipping  of  a  ladder. 
At  the  time  he  and  one  other  person  only 


were  at  work,  and  the  particular  thing  then 
In  hand  was  the  nailing  of  a  cleat  upon  a 
ladder  which  they  were  to  use  In  painting  a 
roof.  He  was  upon  the  ladder  nailing  the 
cleat  and  the  other  person  was  holding  the 
foot  of  the  ladder.  Both  of  these  two  per- 
sons were  in  the  employment  of  the  defend- 
ant as  painters,  and  lx>th  were  expected  to 
paint;  but  Donovan,  the  person  who  held 
the  foot  of  the  ladder,  and  caused  the  ac- 
cident by  letting  the  ladder  slip,  was  In 
charge;  and,  when  the  plaintiff's  Intestate 
was  taken  to  the  place  where  the  painting 
was  to  be  done,  the  defendant  took  him  there 
and  told  him  that  Donovan  was  there  and 
had  charge  of  the  Job,  and  would  tell  the 
plaintiff's  Intestate  what  to  do,  and  that  the 
defendant  then  went  away.  The  evidence 
tended  to  show  that  Donovan  procured  the 
ladder,  which  had  no  hooks  or  cleat  to  hold  it 
to  the  roof;  that  the  two  put  it  on  the  main 
roof;  and  that  the  plaintiff's  intestate  was 
to  go  up  on  the  ladder  and  Donovan  was 
to  hold  It  at  the  bottom,  and  that  plalntitrs 
intestate  went  up  the  ladder  to  nail  on  a 
cleat  to  hold  the  ladder  to  the  ridge  pole; 
also  that  this  method  of  putting  on  the  cleat 
was  ordered  by  Donovan,  who  said  that  he 
was  strong  enough  to  hold  the  ladder,  and 
that  he  could  hold  it;  and  also  that  Donovan 
let  go  his  bold,  and  the  ladder  slipped  for 
that  reason.  The  case  was  tried  upon  one 
count  only,  for  negligence  of  a  superintend- 
eht  under  the  employer's  liability  act  (St 
1887,  p.  899,  c.  270).  The  count  alleged  that 
the  plaintiff's  intestate,  by  the  direction  of 
Donovan,  was  engaged  in  fastening  a  cleat 
upon  a  ladder  which  Donovan  undertook  to 
steady  and  hold  while  the  plaintiff's  intes- 
tate was  at  work  upon  it  and  that  Donovan 
carelessly  released  his  bold  upon  the  ladder 
and  allowed  it  to  slip.  At  the  close  of  the 
evidence  a  verdict  for  the  defendant  was  di- 
rected, and  the  case  is  before  us  upon  a  re- 
port 

We  do  not  consider  whether  upon  the  ev- 
idence Donovan  could  be  found  to  be  a  su- 
perintendent within  the  meaning  of  the  stat- 
ute. See  Adasken  v.  Gilbert  165  Mass.  443, 
43  N.  E.  199.  Although  in  charge  of  the  Job 
at  the  time,  he  was  expected  to  work  as  a 
painter.  He  was  mixing  paint  when  the 
plaintiff's  intestate  arrived.  On  other  Jobs 
for  the  same  employer,  although  Donovan 
gave  instructions,  he  worked  by  the  side  of 
the  other  painters,  beginning  work  at  the 
same  time  with  the  other  men,  working  the 
same  hours,  taking  his  place  beside  them 
on  ladder  or  staging,  and  painting  with  them 
whenever  there  was  room.  Whether  his 
wages  wCTe  higher  does  not  appear.  We 
think  the  verdict  for  defendant  was  order- 
ed rightly,  because  Donovan's  act  in  releas- 
ing his  bold  upon  the  ladder  and  allowing  It 
to  slip  could  not  be  found  to  be  an  act  done 
ta  the  exercise  of  superintendence.  The 
work  of  arranging  and  putting  in  place  lad- 
ders and  stagings  for  doing  outside  palni- 
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iag,  proper  appliances  and  materlate  being 
furnished  by  tbe  employer.  Is  ordinarily  the 
concern  of  tbe  workmen  tbemselves.  Here 
tliere  were  two  men  who  were  expected  to  do 
tbe  same  kind  of  manual  labor.  The  em- 
ployer himself  Was  absent,  and  bad  given  no 
directions  about  ladders  or  stagings,  leaving 
bis  employes  to  arrange  them  for  them- 
selves. Where  one  person  acts  both  as  a 
common  laborer  and  a  boss,  and  is  expected 
to  work  with  and  as  the  other  workmen, 
even  Ills  words  of  command  are  not  nece»- 
sarily  acts  of  superintendence.  See  Whit- 
taker  T.  Bent.  167  Mass.  588,  46  N.  B.  121. 
We  think  that  the  act  of  Donovan  in  attempt- 
ag  to  hold  the  ladder  and  letting  it  slip  was 
not  an  act  of  superintendence,  but  of  simple 
mannal  labor.  See  Rlou  v.  Rockport  Gran- 
ite Co.,  171  Mass.  162,  SO  N.  B.  525;  Flynn  y. 
Boston  Electric  Ught  Co.,  171  Mas&  395^  50 
N.  E.  937.  The  plaintiff's  allegation  is  that 
Donovan  carelessly  and  negligently  released 
bis  bold  and  let  tbe  ladder  slip,  not  that  be 
mlBjudged  bis  strength  or  the  strain  wliicb 
might  come  upon  it  Therefore  there  was 
nothing  to  show  that  tbe  order  given  by 
Donovan  was  negligent  nor  bis  plan  de- 
fective, so  as  to  bring  his  own  manual  labor 
within  tbe  statute  as  an  act  of  superintend- 
ence. See  Joseph  ▼.  George  O.  Whitney 
Go,  177  Mass.  176,  58  N.  E.  630;  Gibson  T. 
International  Trust  Company,  1S6  itaaa.  464 
72  N.  E.  70. 
Judgment  on  the  verdict, 

ox  Maaa.  ETT) 

HAMPDEN  TRUST  CO.  T.  LEAR7  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 

Hampden.     Oct  28,  1904.) 

kxbouxob's  account  —  experskb—oeed— cor- 

BTBUCTION. 

1.  On  the  same  day  that  a  testator  executed 
his  will  he  made  a  deed  to  a  trust  company,  ex- 
ecutor under  the  will,  conveying  all  of  bis  real 
estate  on  certain  trusts.  The  ninth  clause  of 
the  deed  provided  that  after  the  testator's  death 
the  trustee  "may"  use  as  much  of  the  income 
from  the  property,  or  the  proceeds  of  its  sale, 
as  may  be  necessary  in  defending  any  proceed- 
ings brought  to  invalidate  the  trust  The  will 
was  made  subject  to  the  provisions  of  the  deed, 
with  a  scheme  for  the  disposition  of  the  proper- 

?'  conveyed  by  the  deed  if  it  should  be  set  aside. 
estator  bad  a  substantial  amount  of  personal 
property  which  was  disposed  of  by  the  will.  No 
proceedings  were  brought  to  set  aside  the  deed, 
except  so  far  as  its  validity  was  involved  in 
tbe  controversy  as  to  the  validity  of  the  will. 
Beld,  that  a  contention  that  items  in  the  ex- 
ecutor's account  for  payments  made  by  the  ex- 
ecutor for  expenses  of  defending  the  estate  from 
claims  which  were  deemed  unjust  of  proving 
tbe  will,  and  resisting  an  attack  on  It  should  not 
be  allowed  out  of  the  personalty,  because  tbe 
word  "may"  in  tbe  blnth  clause  of  the  deed 
means  "must"  requiring  such  expenses  to  be 
paid  from  the  trust  estate,  is  untenable,  in  view 
of  other  clauses  of  tbe  deed,  In  which  the 
grantor  drew  dJMinctions  between  "may"  and 
■sball."  ^^ 

Report  from  Supreme  Jndidal  Courts 
Hampden    Oonntyi    Jobs    W.    Hammond, 


In  tbe  matter  of  the  estate  of  Shmuel  D. 
Onrrler,  deceased.  On  motion  of  the  Hamp- 
den Trust  Company,  executor,  for  allowance 
of  account  From  a  decree  allowing  the  ac- 
count Frederick  Leary  and  others  appeal. 
Affirmed. 

J.  B.  Carroll  and  W.  H.  McOllntock,  for 
appellants.  S.  S.  Taf t  and  Edmund  P.  Ken- 
drick,  for  appellea 

KNOWLTON,  a  J.  This  is  an  appeal 
from  a  decree  of  the  probate  court  allowing 
an  executor's  account  Tbe  only  items  whicli 
are  objected  to  by  tbe  appellants  are  for 
payments  made  by  the  executor  for  expenses 
of  defending  the  estate  from  claims  which 
were  deemed  unjust  and  of  proving  the  will, 
and  of  resisting  an  attack  upon  it  by  per- 
sons interested  in  preventing  tbe  allowance 
of  it  No  question  Is  made  in  regard  to  tbe 
amount  of  the  items  If  they  were  properly 
chargeable  in  tbe  executor's  account  Plain- 
ly they  are  of  a  kind  that  ordinarily  are  al- 
lowed In  the  accounts  of  executors,  and  are 
properly  payable  out  of  tbe  personal  estate 
of  testators.  Rev.  Laws,  c.  140,  g  3;  Id.  c. 
146,  S  1:  Hewes  v.  Debon,  8  Gray,  205. 

The  objection  to  tbe  allowance  of  them  1b 
fbunded  entirely  npon  tbe  fact  that  on  tbe 
same  day  on  which  the  will  was  executed 
the  testator  made  a  deed  of  bis  real  estate 
to  tbe  trust  company,  which  was  named  in 
tbe  will  as  executor,  conveying  ail  bis  real 
estate  upon  certain  trusts.  Tlie  ninth  dausa 
of  the  deed  is  as  follows:  "After  my  death 
said  trustee  may  use  as  much  of  the  Income 
from  said  property  as  may  be  necessary,  or 
the  proceeds  of  tbe  sate  of  tbe  property,  in 
defending  any  proceedings  brought  to  In- 
validate  this  trust  also  for  the  sustaining  of 
said  trust  and  the  probate  or  sustaining  of 
my  will  dated  this  day,  and  to  defend  any 
attack  against  said  wilL"  The  will  recites 
tbe  provisions  of  tbe  deed  of  trust  and  is 
made  subject  to  them,  with  a  scheme  for  the 
disposition  of  the  property  conveyed  by  tbe 
deed  in  case  the  deed  should  be  set  aside. 
Tbe  testator  hada  substantial  amount  of  per- 
sonal property  which  was  disposed  of-  by 
tbe  will.  No  proceedings  were  brought  to 
set  aside  tbe  deed,  except  so  far  as  its  va- 
lidity was  Involved  in  tbe  controversy  as  to 
tbe  validity  of  tbe  will.  The  account  was 
rightly  allowed,  unless  the  ninth  clause  of 
tbe  deed  made  tbe  expenses  of  sustaining 
the  will.  In  view  of  tbe  objections  to  it  a 
charge  upon  the  real  estate  conveyed  in  trust 
which  It  was  the  duty  of  tbe  trustee  to  pay 
out  of  the  trust  property.  Tbe  appellants 
contend  that  the  word  "may"  In  the  ninth 
clause  of  tfa«  deed,  taken  in  connection  with 
the  will  and  tbe  other  parts  of  the  deed, 
must  be  beld  to  mean  "must" 

We  will  not  pass  upon  tbe  contention  of  the 
executor  that  even  if  tbe  trustee  ultimately 
should  pay  these  expenses  under  tbe  deed, 
they  should  still  be  allowed  lint  In  the  ei^ 
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ecBtort  account  as  primarily  chargeable  up- 
on the  estate  left  by  the  testator.  But  we 
will  assume,  without  deciding,  that,  Inas- 
much as  the  same  corporation  Is  both  trus- 
tee and  executor.  If  these  sums  were  to  be 
paid  out  of  the  trust  property  the  corporation 
would  be  chargeable  In  Its  executor's  account 
for  an  amount  as  assets  of  the  estate  equal 
to  the  sum  which  It  ought  to  have  paid  as 
trustee  for  the  benefit  of  the  estate  held  by 
the  executor. 

It  Is  a  {^miliar  rule  of  law  that  the  lan- 
guage of  a  written  Instrument  Is  ordinarily 
to  be  construed  according  to  Its  plain  and 
natural  meaning.  This  rule  applies  unless 
there  Is  something  In  the  particular  case 
which  obliges  the  court  to  give  the  words  a 
different  meaning.  Minor  v.  Mechanics' 
Bank,  1  Pet  46,  7  L.  Ed.  47;  Moran  v. 
Pratber,  23  Wall.  48^-501,  23  L.  Ed.  121; 
Hill  V.  Hlll'[1897]  1  Q.  B.  DIv.  483-486;  Mal- 
lan  T.  May,  13  M.  &  W.  611-517.  The  word 
"may."  In  its  primary  and  common  use.  Is 
enabling  only,  not  Imperative.  Com.  v. 
Hajmes,  107  Mass.  194-197;  Com.  v.  Chance, 
174  Mass.  247,  54  N.  E.  551,  75  Am.  St  Rep. 
306;  Newburg  Turnpike  Company  v.  Miller, 
5  Johns.  Oh.  101-118,  9  Am.  Dec.  274;  Wil- 
liams V.  Pe<^le,  24  N.  Y.  405-409;  Mclntyre 
T.  Mclntyre,  123  Pa.  329,  16  Atl.  783,  10  Am. 
8t  Rep.  529;  Lovell  v.  Wheaton,  11  Minn. 
92  (GIL  67).  A  diflTerent  meaning  Is  some- 
times given  to  It  In  the  construction  of  stat- 
utes, where  the  rule  seems  to  be  "that  the 
word  "niay'  means  "must'  or  'shall'  only  In 
•caiscs  where  the  public  or  other  persons  have 
a  claim  de  Jure  that  the  power  should  be  ex- 
<»i-cl«ed."  Newburg  Turnpike  Company  v. 
Millfr,  nbi  supra;  State  v.  Sweetslr,  53  Me. 
4;<8-M0;  Boiling  v.  Mayor,  3  Rand.  (Va.) 
5*3-580.  In  view  of  these  familiar  rules  of 
construction,  and  especially  when  we  notice 
the  difference  in  the  meaning  of  the  words 
"may"  and  "shall"  In  clauses  4,  5,  0,  7,  8,  9, 
and  11  of  this  deed,  we  think  It  quite  plain 
that  the  deed  does  noi  require  the  trustee  to 
pay  these  expenses  out  of  the  trust  estate, 
and  that,  therefore,  the  Items  objected  to 
were  rightly  allowed  In  the  executor's  ac- 
count. 

Decree  afBrmed. 


im  Man.  640) 

WESTCOTT  T.  CITY  OP  BOSTON. 

{Supreme  Judicial  Court  of  Maasachuaetts. 
Worcester.    Oct  18,  1904.) 

WATERS  AMD  WATEB  COUBSES — CONDUrrS — 005- 
STBUCnON — MUNICIPAL  COBFOBATIONS— LIA- 
BILITY —  STATUTES— RKUBDIE8 — KEQLIQENCX 
— qUEBTIOK   FOB  JUBT. 

1.  Where  a  conduit  was  constructed  not  only 
for  the  drainage  of  certain  streets,  but  to  drain 
a  larae  body  of  private  land,  as  authorized  by 
St  1897,  pp.  307,  398,  c.  426,  H  2-5,  the  dty 
was  not  exempted  from  liability  for  injuries 
caosed  by  neglieence  In  the  construction  of 
such  conduit  on  the  ground  tha,t  it  wonld  not  be 
liable  In  tort  for  the  constraction  of  a  sewer  to 


drain  water  from  a  highway  for  the  purpose  of 
keeping  the  same  in  a  safe  condition. 

2.  St  1897,  pp.  397,  398,  c  426,  S§  2-6,  pro- 
viding a  remedy  by  petition  to  recover  damages 
for  any  land  or  easement  taken  by  commission- 
ers in  the  constmction  of  a  conduit  or  for  any 
injm'y  committed  in  doing  any  act  with  refer- 
ence thereto  under  section  4  (page  397)  did  not 
deprive  a  property  owner  injured  by  the  negli- 
gence of  those  in  charge  of  the  construction  of 
such  conduit  from  maintaining  an  action  in  tort 
against  the  city  for  the  damages  so  sustained. 

3.  Where  there  was  no  possibility  of  damage 
to  adjoining  proper^  by  leaving  a  section  of  a 
oonduit  open  in  ordinary  stages  of  the  flow,  nor 
except  in  very  unusual  conditions  of  weather, 
whether  such  conditions  as  those  which  caused 
the  damage  to  plaintiff  were  reasonably  to  be 
expected  and  renaonably  could  have  been  pro- 
vided against  were  for  the  jury. 

Report  from  Superior  Court,  Worcester 
County;   Francis  A.  Gaaklll,  Judge. 

Action  by  Asa  A.  Westcott  against  the 
city  of  Boston.  A  verdict  was  directed  in 
favor  of  plaintiff,  and  the  case  reported  to 
the  Supreme  Court    New  trial. 

Geo.  J.  Tufts  and  Tbos.  G.  Kent  for  plain- 
tiff.   Philip  Nichols,  for  defendant 

BARKER,  J.  In  January,  1898,  the  street 
commissioners  of  Boston,  under  the  provi- 
sions of  St  1887,  p.  386,  G.  426,  authorized 
the  relocation  of  the  Oakland  Garden  branch 
of  the  Stony  Brook  sewer  as  a  surface  water 
conduit,  and  ordered  Its  construction,  which 
was  begun  early  in  the  year  1898.  The  con- 
duit was  not  Intended  to  care  for  merely 
the  surface  water  of  streets,  but  to  collect 
and  carry  off  all  the  surface  water.  Includ- 
ing that  of  streams,  brooks,  and  natural 
water  courses  on  a  targe  body  of  laud.  This 
body  of  land  lies  between  Franklin  Park 
and  a  tract  of  about  five  acres  belonging  to 
the  plaintiff,  about  a  mile  distant  from  the 
park,  and  lower  than  the  park,  the  interven- 
ing land  having  a  slope  down  to  the  plain- 
tiff's land.  His  land  was  divided  by  streets 
which  be  had  built  and  on  it  were  build- 
ings which  he  had  erected,  and  which  be 
occupied  or  rented  to  others.  The  conduit 
was  not  completed  until  about  June  27,  1800. 
The  upper  part  of  it  toward  the  park  was 
first  built,  and  the  lower  end  of  that  part 
near  the  plaintlfTs  land  was  left  open  and 
unconnected  with  any  artiflclal  means  of 
carrying  off  the  water  which  Issued  from.lt 
for  more  than  a  year  prior  to  1900  and  for 
some  months  during  the  year  1000.  The 
conduit  was  finished  by  building  the  lower 
portion  of  it  In  separate  sections  until  all 
was  completed,  and  not  until  then  was  the 
lower  portion  united  with  the  section  first 
constructed.  In  June  and  September,  1888, 
and  to  a  much  greater  extent  In  February 
and  March,  1900,  the  waters  collected  by 
the  upper  section  of  the  conduit  and  so 
brought  down  to  its  open  mouth  ran  onto 
and  caused  damage  to  the  plaintiff's  land  by 
washing  away  the  soli,  tearing  out  tho 
curbstones  of  his  streets,  filling  cellars,  in- 
juring foundation  walk,  and  in  other  like 
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ways.  This  upper  section  of  tbe  conduit 
was  built  in  the  bed  of  a  natural  water 
course.  No  more  water,  in  the  .aggregate, 
came  down  tbls  upper  section  ot  left  it  at 
ttie  lower  end  than  came  down  the  water 
course  immediately  before  the  conduit  was 
built,  and  no  greater  area  was  drained  by  it 
than  was  drained  by  the  old  water  course; 
but  the  water  was  so  confined  by  the  c<m- 
dult  that  it  came  out  from  its  open  end  in 
greater  volume  than  ever  before,  and  with 
increased  force,  thereby  causing  tbe  dam- 
age to  the  plaintiff's  land. 

Tbe  writ  is  in  tort,  and  was  sued  out  on 
January  3,  1903.  There  was  a  Jury  trial,  at 
which,  by  agreement  ot  counsel  and  direc- 
tion ot  the  court,  the  liability  of  the  de- 
fendant was  tried  upon  certain  tacts  relied 
upon  by  one  party  or  the  other,  and  which 
are  stated  in  tbe  report  by  wbich  the  cause 
comes  here.  A  verdict  for  the  plaintiff  was 
ordered  in  the  court  below.  By  the  terms 
of  the  report,  if  the  verdict  was  ordered 
rightly,  it  is  to  stand,  and  the  plaintiff's 
damages  are  to  be  assessed  by  a  Jury.  If 
the  ordering  of  the  verdict  by  the  court  was 
error,  but  tbe  facts  relied  on  by  him  would 
Justify  a  Jury  in  finding  in  his  favor,  a  new 
trial  is  to  be  granted.  If  none  of  the  facts 
would  Justify  a  verdict  In  his  favor.  Judg- 
ment is  to  be  entered  for  the  defendant 

The  statute  cited  provides  that  the  street 
commissioners  may  widen,  deepen,  pave,  or 
cover  water  courses,  or  construct  open  sew- 
ers or  conduits  for  the  drainage  of  lands, 
and  may  take  lands  for  those  purposes;  and 
that  the  superintendent  of  streets  shall  carry 
out  the  orders  of  the  commissioners,  and  do 
any  act  or  thing  deemed  by  him  necessary 
In  constructing  or  maintaining  the  work. 
It  also  gives  a  remedy  by  petition  for  all 
damages  sustained  by  the  owner  of  any 
land,  water  course,  right,  or  easement  taken 
by  the  commissioners,  or  injured  in  any  man- 
ner or  by  any  person  in  doing  any  act  or 
thing  under  the  section  of  the  statute  which 
requires  the  superintendent  of  streets  to  carry 
out  the  orders  of  the  commissioners,  and  au- 
thorizes him  to  do  anything  deemed  by  him 
necessary  In  constructing  or  maintaining  the 
works.  See  St.  1897,  pp.  397,  398,  c.  426,  !S 
2-5. 

X.  The  defendant  contends  that  it  is  not 
liable  in  this  action  because  the  conduit  waa 
built  for  the  purpose  ot  carrying  away  sur- 
face water  from  streets,  and  a  town  or  city 
is  not  liable  in  tort  if,  in  performance  of  its 
duty  to  keep  a  highway  safe  and  convenient 
for  travel,  it  diverts  water  upon  neighbor- 
ing land;  citing  Flagg  v.  Worcester,  13  Gray, 
601;  Holleran  v.  Boston,  176  Mass.  76,  57 
N.  E.  220;  and  numerous  other  like  cases. 
But  the  provisions  of  St  1897,  p.  396,  c.  426, 
do  much  more  than  to  enable  the  defendant 
to  deal  with  surface  water  upon  streets. 
The  statute  gives  power  to  lay  and  construct 
works  tor  the  drainage  of  lands  outside  of 
streets,  and  such  in  great  part  was  the  work 


now  in  question.  The  doctrine  Invoked  Is 
not  here  applicable,  the  conduit  having  been 
laid  and  built  to  drain  a  large  body  ot  land 
mostly  in  private  ownership. 

2.  The  defendant  also  contends  that  even 
If  the  plalntUTs  damages  were  not  the  nec- 
essary result  of  the  work  ordered  by  tbe 
commissioners,  but  were  occasioned  by  tor- 
tious negligence  in  carrying  out  such  orders, 
this  action  will  not  lie.  In  support  of  this 
contention  the  defendant  calls  attention  to 
the  peculiar  wording  ot  section  5  of  the  stat- 
ute, giving  a  remedy  by  petition  not  merely 
for  damages  for  any  land,  water  course, 
right  or  easement  taken  by  the  commission- 
ers, but  also  when  any  land,  water  course, 
right  or  easement  "is  injured  in  any  manner 
or  by  any  person  in  doing  any  act  or  thing" 
under  section  4  of  the  statute.  Tbe  defend- 
ant's argument  is  that  the  temporary  nature 
ot  the  plaintiffs  damages  would'  be  no  de- 
fense to  a  petition  under  section  6  (Penney 
V.  Commonwealth,  173  Mass.  507,  53  N.  £. 
865,  73  Am.  St  Rep.  312);  that  tbe  damages 
are  caused  by  some  act  or  thing  done  by 
some  person  or  persons  under  the  provisions 
ot  section  4,  and  so  are  within  the  language 
of  section  6;  and  that  it  is  to  be  supposed 
that  the  Legislature,  having  in  mind  the  in- 
convenience and  injustice  resulting  from  a 
doubtful  or  double  remedy,  has  in  this  en- 
actment provided  for  a  single  proceeding  to 
cover  injuries  of  every  conceivable  descrip- 
tion. We  do  not  so  construe  the  statute. 
The  right  of  every  landowner  to  recover  by 
the  usual  processes  of  law  tor  tortious  dam- 
ages to  his  land  is  important  and  one  which 
we  cannot  hold  the  Legislature  to  have  taken 
away  in  any  instance,  unless  its  language 
has  no  other  reasonable  meaning.  In  the 
absence  of  an  explicit  provision  that  the 
remedy  by  petition  is  to  be  exclusive,  and 
is  to  extend  to  damages  due  to  tortious  and 
negligent  acts  done  in  carrying  out  the  pur- 
poses of  the  statute,  we  hold  that  notwith- 
standing the  very  general  language  of  sec- 
tion 5,  the  remedy  for  such  acts  is  by  an 
action  of  tort  and  not  by  petition. 

3.  We  think,  however,  that  upon  the  tacts 
which  were  before  the  court  whether  the 
defendant  was  negligent  in  the  construction 
ot  tbe  conduit  was  a  question  ot  tact  rather 
than  a  question  ot  law.  It  is  true  that  the 
time  was  very  long  which  elapsed  between 
the  building  of  the  upper  section  and  the 
providing  ot  some  suitable  means  for  carry- 
ing away  the  water  expected  to  be -collected 
by  It  and  discharged  from  its  lower  aper- 
ture. But  there  seems  to  have  been  no  pos- 
sibility ot  causing  damage  by  so  leaving  that 
section  of  the  conduit  in  ordinary  stages  of 
the  flow,  nor  except  In  very  unusual  condi- 
tions of  weather.  Whether  such  conditions 
as  those  which  caused  the  damage  to  the 
plaintiff  in  June  and  September  of  1899  and 
in  February  and  March  ot  1900  were  rea- 
sonably to  be  expected  and  reasonably  could 
have  been  provided  against  were  not  ques' 
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tlons  of  law.  We  think  the  case  should  have 
been  left  to  the  Jury  to  say  whether,  under 
all  the  clrcnmstances  hearing  on  the  matter, 
the  leaTlog  of  the  upper  section  of  the  con- 
duit as  it  was  left  for  the  period  during  which 
it  was  so  left  was  negligent 

For  this  reason  the  verdict  for  the  plaintlfl 
must  be  set  aside,  and  a  new  trial  be  grant- 
ed.   So  ordered. 


OX  Man.   468) 

MORRISON  V.  CITT  OF  lAWRBNOB. 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Oct  18,  1904.) 

SCHOOLS— waonoroi.  exclusion  of  pupil— 

HEABINO  or  CHABOES— FAIBNESS  OF  BEABIRO 
—EXCLUSION  OF  EVIDENCE— POWER  TO  OOK- 
PEL  WITNEBSES  TO  APPEAB. 

1.  Id  an  action  against  a  city  for  the  wrong- 
ful exclusion  of  plaintiff  from  school,  he  was 
entitled  to  show  that  he  was  suspended  by  the 
superintendent  and  that  this  suspension,  which 
was  confirmed  by  the  committee,  had  followed 
immediately  upon  a  statement  made  in  his  pres- 
ence by  the  principal  of  the  school,  who  had 
taken  him  for  this  purpose  hefore  the  superin- 
tendent and  wliat  was  said  at  the  time  was  ad- 
missible, although  neither  the  superintendent 
nor  the  princijpal  were  parties  to  the  suit 

2.  In  an  action  against  a  city  for  the  wrong- 
ful exclusion  of  plaintiff  from  school,  the  cross- 
examination  of  the  principal  as  to  what  he  had 
said  and  done  concerning  the  plaintiff,  including 
a  narration  of  the  proceedings  whep  plaintiff 
was  taken  before  toe  superintendent  by  the 
principal,  who  then  made  a  statement  which  re- 
sulted in  plaintiff's  suspension  by  the  superin- 
tendent was  competent  as  indicating  the  na- 
ture of  the  relations  between  plaintiff  and  the 
principal,  and  affecting  bis  credibility  as  a  wit- 


3.  When  a  school  committee  acts  In  good  faith 
in  permanently  excluding  a  pupil  from  school, 
no  suit  can  be  maintained  by  him  because  of 
their  action. 

4.  Under  St  1S98,  p.  455,  c.  496,  I  9,  requir- 
ing cities  to  furnish  written  reasons  for  exclud- 
ing a  child  from  the  public  schools,  and  making 
them  liable  for  wrongfully  doing  so,  as  well  as 
under  the  express  provisions  of  Rev.  Laws,  c. 
44,  i  8,  a  school  committee  cannot  lawfully  per- 
manently exclude  a  pupil  for  misconduct  with- 
out first  giving  him  an  opportunity  to  be  heard. 

5.  Under  Pub.  St  1882,  c.  112,  |  25,  author- 
ising railroad  commissioners,  in  all  cases  in- 
vestigated, to  summon  witnesses,  administer 
oatlis,  and  take  testimony,  and  chapter  169,  If 
7,  8;  St.  1882,  p.  211,  c.  26T;  St  1883,  p. 
494,  ft  195;  St  1885,  p.  778,  c  323,  !  2;  St 
1891,  p.  745,  c.  140;  St.  1898,  p.  314,  c.  374; 
St  1900,  p.  194,  c.  267,  S  1 ;  and  Rev.  Laws,  c. 
173,  SS  8-11 — conferring  power  to  summon  wit- 
nesses to  compel  the  giving  of  evidence  on  va- 
rious special  tribunals,  not  including  school 
committees — on  a  hearing  before  such  a  com- 
mittee of  charges  against  a  pupil  to  determine 
whether  he  shall  be  permanently  excluded  from 
school,  the  committee  has  no  power  to  compel 
witnesses  to  attend  or  to  testify. 

6.  When  a  school  committee  permanently  ex- 
dudes  a  pupil  from  school,  after  he  has  been 
given  a  air  trial,  in  which  he  is  allowed  to 
present  the  merits  of  hie  cause,  mere  errors  in 
the  admission  or  exclosion  of  evidence  do  not 
render  the  final  decision  invalid. 

7.  In  an  action  against  a  city  for  the  wrong- 
ful exclusion  of  plaintiff  from  Uie  public  school, 
the  question  of  whether  the  committee  acted  iu 

f  t.  See  Schools  and  Scbool  Districts,  voL  4t,  Oant 
Dig.  ii  340,  347. 


good  faith  In  excluding  certain  evidence  offered 
By  plaintiff  is  one  of  fact 

8.  In  an  action  against  a  city  for  the  wrong- 
ful exclusion  of  plaintiff  from  the  public  school, 
evidence  held  to  justify  submission  to  the  jury 
of  the  issue  as  to  whether  the  committee  had 
acted  in  good  faith  in  excluding  certain  evidence 
at  the  hearing  of  the  charges  against  plaintiff, 
and  liad  given  plaintiff  a  fur  opportunity  to  be 
heard. 

Exceptions  from  Superior  Court,  Essex 
County;    William  Gushing  Wait,  Judge. 

Action  by  Wilbur  F.  Morrison,  by  next 
friend,  against  the  city  of  Lawrence.  There 
was  verdict  for  plaintiff,  and  defendant  ex- 
cepts.    Exceptions  overruled. 

Sweeney,  Dow  &  Cox,  for  plaintlfl.  J.  P. 
Kane,  for  defendant 

BRALBY,  J.  This  Is  an  action  of  tort  to 
recover  damages  for  the  wrongful  exclusion 
of  the  plalntlfC  as  a  scholar  from  the  high 
school  maintained  by  the  defendant,  and, 
the  plaintiff  having  obtained  a  verdict,  the 
case  is  here  on  exceptions  taken  by  the  de- 
fendant to  the  admission  of  evidence,  and 
to  adverse  rulings  as  to  its  liability.  If 
these  are  taken  op  in  their  order,  the  ex- 
ception to  the  admission  of  certain  evidence 
is  to  be  first  considered. 

It  was  obligatory  on  the  plaintiff  to  show 
that  be  did  not  voluntarily  leave  school. 
For  this  purpose  It  was  open  to  him  to  prove 
that  he  left  because  suspended  by  the  su- 
perintendent of  schools,  and  that  his  sus- 
pension, which  was  confirmed  by  the  com- 
mittee, bad  followed  Immediately  upon  a 
statement  made  In  his  presence  by  the  prin- 
cipal of  the  school,  who  had  taken  him  for 
tbls  purpose  before  the  superintendent.  It 
also  became  Important  to  describe  the  char- 
acter or  show  the  object  of  the  act  which 
formed  a  part  of  the  transaction  in  issue, 
and  what  was  said  at  the  time  became  ad- 
missible, although  neither  the  superintend- 
ent nor  the  principal  were  parties  to  the 
suit  Haynes  v.  Rutter,  24  Pick.  242,  245; 
Limd  V.  Tygnsborough,  9  Cush.  86,  42. 

Besides,  after  the  plaintiff  had  testified, 
the  statement  containing  the  charges  then 
made,  and  afterwards  repeated  by  the  prin- 
cipal before  the  committee,  and  who  became 
a  witness  at  the  trial,  was  admitted  without 
objection,  and  the  defendant  fails  to  show 
that  it  was  prejudiced  by  the  Introduction 
of  evidence  claimed  by  It  at  one  time  to  be 
Irrelevant,  and  afterwards  unopposed  when 
introduced  in  another  form,  though  covering 
the  same  subject  Peebles  v.  Boston  &  Al- 
bany Railroad  Co.,  112  Mass.  498.  More- 
over, It  Is  shown  by  the  exceptions  that  the 
principal  bad  been  his  accuser  from  the 
beginning,  and  his  cross-examination  of  what 
he  had  said  and  done  concerning  the  plain- 
tiff, and  which  included  a  narration  of  the 
proceedings  before  the  superintendent,  was 
competent,  in  connection  with  the  issue  pre- 
sented, as  Indicating  the  nature  of  the  rela- 
tions between  them,  and  it  would  be  for  the 
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Jury  to  determine  how  far,  If  at  all,  It  affect- 
ed his  credit  as  a  -witness.  Commonwealth 
V.  Jennings,  lOT  Mass.  44S,  491.  See,  also. 
Proprietors  of  Liverpool  Wharf  t.  Prescott, 
4  Allen,  22. 

The  remaining  exceptions  to  the  refusal  to 
mle  that  upon  all  the  eridence  there  was 
no  issue  of  fact  for  the  consideration  of  the 
Jury,  and  the  defendant  was  entitled  to  a 
verdict,  present  the  prlndital  questions  rais- 
ed and  argued.  It  must  be  taken  as  settled 
in  the  management  of  the  public  schoola 
tliat,  when  a  school  committee  acts  in  good 
faith  while  exercising  the  plenary  powers 
conferred  upon  them  by  statute,  and  order 
the  permanent  ^elusion  of  a  scholar  there- 
from, no  suit  can  be  maintained  by  him  be- 
cause of  their  action.  Watson  v.  Cambridge, 
157  Mass.  661,  663^  32  V.  K  864;  Bishop  ▼. 
Rowley,  165  Mass.  460.  462,  43  N.  £.  191. 

But  before  such  an  order  can  be  consider^ 
ed  final,  under  St.  1808,  p.  456,  c.  496,  I  9,  In 
force  at  this  time,  the  pupil,  if  his  parent  or 
guardian  desires,  must  be  granted  a  hearing, 
otherwise  such  exclusion  becomes  unlawful. 
Bishop  V.  Rowley,  ubi  supra.  See,  also.  In 
this  connection,  Rev.  Lawa,  c.  44,  f  8.  And  it 
was  said  In  the  former  decision  of  this  case, 
when  discussing  the  action  of  the  committee, 
which,  it  was  then  claimed,  prevented  the 
plaintiff  from  introducing  evidence  of  cer- 
tain witneeses  at  such  a  hearing  held  for  the 
purpose  of  ascertaining  the  facts,  that  "it 
may  or  may  not  have  had  an  Important  bear- 
ing upon  the  bearing,  but  it  has  not  been 
contended  that  the  committee  acted  other- 
wise than  In  good  faith,"  and  the  verdict 
for  the  plaintiff  was  set  aside  and  a  new  tri- 
al ordered.  Morrison  v.  City  of  Lawrence^ 
181  Mass.  127,  131,  63  N.  B.  400. 

At  the  second  trial  the  plaintiff  rested  his 
right  to  recover  solely  on  the  ground  that 
after  notice  of  his  exclusion  from  school, 
though  the  committee  granted  to  him  an  op- 
portunity to  be  heard,  they  did  not  act  in 
good  faith,  because  they  refused  to  allow 
him  to  fully  present  bis  side  of  the  case,  and 
he  contends  that  their  action  was  equivalent 
to  a  denial  of  a  hearing,  and  his  exclusion, 
which  was  treated  by  them  as  final,  became 
unlawful,  and  it  is  therefore  necessary  to 
determine  whether  there  was  any  evidence 
to  be  submitted  to  the  jury  in  support  of 
his  contention.  A  bearing  of  tbis  nature 
does  not  take  on  all  the  formalities  of  a  tri- 
al usual  In  a  court  of  law.  nor  is  It  necessari- 
ly governed  by  the  strict  rules  of  evidence, 
and  a  school  committee  is  apparently  not 
included  among  those  special  tribunals  which 
have  power  to  summon  or  compel  the  at- 
tendance of  witnesses,  or  before  whom  wit- 
nesses may  be  compelled  to  attend  and  give 
evidence.  Pub.  St.  1882,  c.  112,  §  25;  Id.  c. 
169,  §§  7,  8;  St  1882,  p.  211,  c  267;  St.  1883, 
p.  494*  c.  195;  St  1885,  p.  778,  c.  323,  $  2; 
St  1891,  p.  745.  c.  140;  St  1898,  p.  314,  c.  374; 
3t  1900,  p.  194,  c.  267,  S  1;  Rev.  Laws,  c.  175, 
81  8-11;    Wfaltcomb's  Case,  120  Mass.  11^ 


123,  21  Am.  Rep.  602;  First  National  Bank 
of  Chicago  y.  Graham,  175  Mass.  179,  55  N. 
E.  991.  If  the  plaintiff  had  summoned  wit- 
nesses, their  attendance  could  not  have  been 
enforced,  or.  If  voluntarily  present,  they 
might  have  refused  to  testify,  and  the  com- 
mittee could  not  have  aided  him,  and,  so  far 
as  his  case  depended  on  their  evidence,  he 
would  have  been  remediless.  Nevertheless^ 
they  were  required  to  grant  him  a  full  op- 
portunity to  be  heard  upon  the  facts,  to 
hear  and  consider  the  testimony  of  sncb 
witneeses  as  he  might  call,  and  permit  hinv 
to  fully  present  his  case  in  such  orderly  man- 
ner as  they  might  direct  The  hearing  af- 
forded may  be  of  no  value  if  relevant  evl- 
dence,  when  offered.  Is  refused  admission^ 
ot  those  who  otherwise  would  testify  in  be- 
half of  the  excluded  pupil  prevented  by  the 
action  of  the  committee.  How  tar  an  ad- 
ministrative board  clothed  with  quasi  Judl- 
cial  powers,  which  haa  decided  upon  a  defi- 
nite course  of  action  In  a  case,  will  be  will- 
ing to  review  its  decision,  must  depend  large- 
ly upon  the  sound  Judgment  and  sense  of 
Justice  of  its  members;  but  in  granting  this 
right  to  a  pupil  whom  they  propose  to  per- 
manently exclude  from  the  benefit  of  the 
public  schools,  the  law  presumes  that  when 
called  upon  to  reconsider  their  purpose  they 
will  listen  patiently  to  his  case  as  fully  as 
he  wishes  to  present  it,  so  long  as  such  pre»- 
entatlon  does  not  range  beyond  the  legitimate 
limits  of  the  issue  Involved.  When  it  ap- 
pears that  a  fair  trial  has  been  given,  and 
the  pupil  allowed  to  present  the  merits  of 
his  cause,  mere  errors  committed  in  the  ad- 
mission or  exclusion  of  evidence  are  not 
enough  to  make  invalid  a  final  adverse  de- 
cision. See  Bishop  v.  Rowley,  ubi  supra; 
Morrison  v.  Lawrence,  nbi  supra. 

It  was  claimed  by  the  plaintiff  that  the 
controversy  between  him  and  the  principal 
arose  out  of  an  article  derogatory  to  the  lat- 
ter, published  in  his  father's  newspaper,  and 
that  his  exclusion  was  caused  by  the  pub- 
lication of  this  criticism,  and  not  because  of 
Inattention  to  his  studies  or  for  want  of 
correct  deportment  After  his  "Indefinite 
suspension"  had  been  ordered,  and  remained 
unmodified,  the  plaintiff's  father  asked  for 
a  hearing  before  the  committee,  and,  npoa 
this  being  granted,  the  plaintiff  appeared  at 
the  time  and  place  designated  by  them.  The 
principal  of  the  high  school  was  also  pres- 
ent, and  by  vote  of  the  committee  each  was 
permitted  to  have  the  assistance  of  counsel. 
The  principal  was  allowed  properly  to  go  for- 
ward and  make  a  detailed  statement  in  writ- 
ing of  the  plaintiff's  standing  and  conduct  as 
a  student,  and  this  was  followed  by  an  ac- 
cusation that  an  article,  either  incited  (» 
written  by  him,  criticising  the  management 
of  the  school,  had  appeared  in  a  newspaper 
published  by  the  plaintiff's  father,  and  that 
upon  investigation  he  had  ascertained  that 
the  plaintiff  had  sought  to  instigate  other 
pupils  of  the  school  to  write  similar  articles. 
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luid  also  bad  urged  tbem  to  read  thoae  al- 
ready published;  and  tbe  pupils  who  had 
furnlBhed  blm  with  this  Information  were 
present,  at  his  request,  at  -the  hearing.  Al- 
though the  school  records  brought  by  him, 
showing  the  plaintiff's  deportment  and  bis 
rank  as  a  scholar,  were  neither  read,  exam- 
ined, nor' put  in  evidence,  It  appeared  upon 
cross-examination  that  pupils  were  not  sus- 
pended for  deficiencies  In  their  studies,  while 
for  18  months  before  his  suspension  the 
monthly  record  of  the  plaintiff's  bebaTlor, 
sent  to  bis  father,  showed  his  conduct  to  be 
satisfactory.  This  testimony  of  the  prln> 
cipal  was  supplemented  by  a  written  state- 
ment of  the  teachers  In  the  school  that  tb« 
plaintiff  had  sought  to  undermine  bis  au- 
thority, and  to  incite  other  pnplla  to  write 
articles  for  publication  to  influence  the  com- 
munity against  those  "worUng  for  the  good 
of  our  school"  If  to  tbl9  Is  added  hts  ad- 
mission of  language  used  by  Mm  when  he 
sent  the  plaintiff  home  and  told  him  not  to 
return,  and  "that  be  bad  never  made  any 
charge  before  the  school  committee  with 
reference  to  tbe  plaintiff's  studies,  or  bis 
prior  conduct,  until  after  tbe  suspension,  and 
until  be  went  before  the  meeting  of  the 
subcommittee  wblcb  was  held  for  the  pur- 
pose of  formulating  charges  against  the 
plaintiff  and  giving  reasons  for  bis  suspen- 
sion," there  was  evidence  from  which  it 
might  be  inferred  that  bis  action  was  taken, 
not  for  tbe  sole  reason  that  tbe  plaintiff  bad 
neglected  his  studies  or  failed  to  conduct 
himself  properly  in  school,  but  also,  as  stat- 
ed later  in  the  letter  sent  by  tbe  committee 
to  tbe  plaintiffs  father  giving  the  reasons 
for  their  action,  because  of  "bis  incitement 
of  bis  fellow  pupils  to  write  articles  deroga- 
tory of  tbe  principal  of  tbe  high  school," 
tending  "to  subvert  the  authority  of  the 
principal  and  Impair  the  discipline  of  tbe 
school,  and  was,  moreover,  such  as  to  War- 
rant his  Indefinite  suspension."  It  there- 
fore became  vital  for  tbe  plaintlfl:,  If  be  was 
to  meet  this  serious  accusation,  to  show.  If 
possible,  not  only  that  tbe  offensive  publica- 
tion was  not  written  or  instigated  by  him, 
but  that  he  bad  not  incited  other  pupils  to 
take  similar  action,  or  sought  to  raise  a 
spirit  of  insubordination  in  the  school,  and 
that  bis  fellow  pupils  bad  not  given  such  in- 
formation to  tbe  principal;  and  for  this  pur- 
pose be  called  one  of  tbem  as  a  witness,  to 
whom,  apparently,  tbe  principal  had  refer- 
red. In  what  followed,  tbe  action  of  tbe 
chairman  could  be  found  to  reflect  tbe  atti- 
tnde  of  the  committee,  and  might  be  open  to 
more  than  one  conclusion.  It  was  plain  that 
mncb  friction  had  arisen  between  tbe  plain- 
tiff and  the  principal,  and  the  disagreement 
between  them  bad  spread  to  some  extent  to 
the  pupils  of  tbe  school,  and  that  to  permit 
tbem  to  testify,  presumably  in  contradiction 
of  tbe  prlnclpaX  would  tend  to  weaken  bis 
■nthority,  impair  his  influence,  and  bring 
discredit  upon  tbe  school  Itself.    And  with- 


out any  Intention  of  taking  aa  nnconsden- 
tlons  advantage  of  the  plaintiff,  and  perhaps 
not  acting  with  cool  deliberation,  they  took 
tbe  position  that  in  the  sound  management 
of  the  school,  for  tbe  interest  of  the  com- 
munity, they  ought  not  to  permit  a  pupil  to 
be  examined  on  an  issue  of  fact  between 
the  principal  and  the  plaintiff,  or  to  contra- 
dict him  as  a  witness.  Upon  being  inform- 
ed that  the  only  testimony  which  the  plain- 
tiff could  present  upon  this  part  of  the  charge 
was  that  of  his  fellow  students,  this  ruling 
was  modified,  so  that  "if  any  of  tbe  pupils 
wished  to  volunteer  a  statement  in  the  mat- 
ter, or  contradict  anything  said  of  them  by 
the  principal,  they  might  do  so,"  and,  if  this 
view  is  taken,  want  of  good  faith  bad  not 
been  proved.  Generally,  in  actions  of  tort 
at  common  law,  Intent  or  motive  is  ma- 
terial only  on  the  measure  of  damages. 
Hawes  v.  Knowles,  114  Mass.  BIS,  10  Am. 
Rep.  383;  Rideout  v.  Knox,  148  Mass.  368. 
372,  19  N.  B.  390,  2  L.  R.  A.  81,  12  Am.  8t. 
R^.  660;  Burt  v.  Advertiser  Co.,  154  Mass. 
238,  245,  28  N.  EL  1,  18  U  R.  A.  97.  But.  as 
in  this  case.  It  may  be  an  elonent  on  wblcb 
liability  for  a  statutory  tort  finally  rests, 
and  when  It  Is  tbe  subject  of  inquiry  the 
Issue  raised  is  one  of  fact,  and  not  of  law, 
and  often  must  be  ascertained  from  results. 
See  Learock  t.  Putnam,  111  Mass.  498. 

Before  the  hearing  began,  counsel  for  tbe 
principal  had  stated  to  the  committee  the 
nature  of  the  hearing,  and  accurately  de- 
fined their  powers  and  duties  when  sit- 
ting as  a  trial  tribunal,  and  the  presumption, 
imtil  rebutted  by  proof,  is  that  they  intended 
the  natural  and  probable  consequences  of 
their  action  on  the  rights  of  the  plaintiff. 
Tbe  witness,  when  called,  was  apparently 
willing  to  testify,  but  after  tbe  ruling  was 
announced  declined  to  volunteer,  and  it  could 
be  found  that  he  was  prevented  from  giv- 
ing evidence,  or  coerced  to  remain  silent,  by 
the  action  of  the  committee.  As  none  of  the 
pupils  present  offered  themselves  as  wit- 
nesses, tbe  legitimate  effect  of  their  decision 
was  to  cause  the  exclusion  of  lawful  evi- 
dence that  might  have  been  Introduced,  and 
that  was  material  to  the  plaintiff's  defense, 
and  could  not  be  supplied  from  any  other 
source.  This  method  of  procedure,  when  in- 
telligently adopted  by  a  tribunal  charged 
with  an  impartial  investigation  of  fact,  to  be 
followed  by  a  determination  of  the  rights  of 
tbe  plaintiff,  cannot  be  considered  a  hearing 
in  the  accustomed  sense,  or  to  denote  an  in- 
quiry of  a  Judicial  or  quasi  Judicial  cliar^ 
acter.  If  the  course  pursued  was  found  to 
exhibit  on  their  part  either  prejudice  against 
the  plaintiff,  whose  conduct  was  under  In- 
vestigation, or  willful  indifference  to  his 
rights,  there  would  be  evidence  to  support 
an  allegation  that  they  were  not  acting  with 
a  desire  to  meet  tbe  full  requirements  of 
sucb  a  bearing,  bat  intentionally  went  out- 
side of  them  for  some  purpose  that,  wheth» 
wrongful  or  lawful,  equally  resulted  In  a 
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•rrong  to  Wm.  See  Plant  v.  Woods,  176 
Mass.  492,  499,  57  N.  E.  1011,  51  L.  R.  A.  339, 
79  Am.  St  Rep.  330;  Squires  v.  Wason  Mfg. 
Co.,  182  Mass.  137,  141,  05  N.  E.  32;  Wills  T. 
Noyes,  12  Pick.  324,  328.  And  the  adjudica- 
tion of  the  committee  becomes  inconclusive 
in  a  suit  of  this  nature.  Bishop  ▼.  Rowley, 
ubl  supra;  Morrison  v.  Lawrence,  ubi  su- 
pra. It  therefore  became  a  question  for  the 
Jury  to  determine  if,  in  pursuing  this  course, 
they  were  actuated  by  a  spirit  of  Judicial 
fairness,  or  their  conduct  was  susceptible  of 
the  other  interpretation.  Londy  v.  Driscoll, 
175  Mass.  426,  427,  56  N.  E.  598.  The  dis- 
tinctions we  hiaTe  discussed  must  have  been 
fully  pointed  out  and  presented  in  a  man- 
ner satisfactory  to  the  defendant,  for  the 
exceptions  state  that  the  case  was  submit- 
ted to  the  Jury  under  instructions  to  which 
no  objection  was  made.  Lane  t.  Old  Colony 
&  Fall  River  Railroad  Company,  14  Gray, 
143,  147;  Towusend  v.  Hargraves,  118  Mass. 
325,  333. 

In  the  opinion  of  a  majority  of  the  court, 
as  no  error  of  law  is  found,  the  order  must 
be: 

Bzceptlons  overruled. 


(188  Mass.  682) 

BLANOHARD  v.  HOLYOKE  ST.  RT.  CO. 

(Supreme   Judicial    Court  of   Massachusetts. 

Hampden.     Oct.  28,  1904.) 

TBIAI/— VIEW— DI8CBETI0N  OF  COUBT— OBDEB  TO 

FEBMIT  PABTY  TO  TESTIFY  IN   BECLIN- 

INO  POSITION. 

1.  Since  under  Rev.  Laws,  c.  48,  S  43,  and  Id. 
c.  176,  S  35,  the  question  whether  a  view  shall 
be  taken  in  any  case  except  in  eminent  domain 
proceedings  is  within  the  discretion  of  the  trial 
court,  the  refusal  in  a  personal  injury  action  to 
order  a  view  of  plaintiff  in  her  own  home  In  or- 
der to  judge  of  the  extent  of  her  injuries  U  not 
an  error  of  law. 

2.  In  a  personal  Injury  action  a  motion  to  al- 
low plaintiff  to  come  into  court  to  testify  in  a 
reclining  position,  supported  on  a  stretcher, 
made  previous  to  the  trial,  was  denied.  The 
counsel  for  plaintiff  stated  that  she  was  unable 
to  walk  into  court  and  testify  standing  or  sit- 
ting. This  was  denied  b^  defendant  At  the 
trial  the  evidence  of  plaintiff  tended  to  show  that 
she  was  unable  to  come  into  court  and  testi^ 
otherwise  than  on  a  stretcher.  Defendant's 
testimony  tended  to  show  that  there  was  noth- 
ing the  matter  with  her,  and  that  she  was  able 
to  walk  into  court.  Held  that,  in  the  absence 
of  a  finding  that  plaintiff's  representations  were 
true,  or  of  anything  to  show  that  she  was  un- 
able to  walk  into  court,  it  was  not  error  to 
deny  the  motion. 

Exceptions  from  Superior  Court,  Hamp- 
den County;  Ellsha  B.  Maynard,  Judge. 

Action  by  Carrie  C.  Blanchard  against  the 
Holyoke  Street  Railway  Company.  There 
was  a  Judgment  granting  Insufflcient  relief, 
and  plaintiff  excepts.    Exceptions  overruled. 

N.  P.  Avery  and  Jas.  B.  Carroll,  for  plain- 
tiff.   Brooks  &  Hamilton,  for  defendant 

KNOWLTON,  O.  J.  This  is  an  action  of 
tort,  brought  to  recover  damages  for  person- 
al Injuries.    Before  the  trial  the  plaintUTs 


counsel  stated  to  the  court  that  the  plain- 
tiff was  unable  to  come  into  court  to  testify, 
unless  upon  a  stretcher  or  in  a  reclining 
position,  and  moved  that  the  Jury  might 
take  a  view  of  the  plaintiff  at  her  home.  The 
first  question  arises  upon  the  plaintiff's  ex- 
ception to  an  order  denying  this  motion. 

Except  in  suits  for  the  recovery  of  dam- 
ages for  the  taking  of  land  for  a  public  use, 
the  question  whether  a  view  should  be  taken. 
In  any  case,  Is  a  matter  peculiarly  within  the 
discretion  of  the  court.  Rev.  Laws,  c.  176,  S 
35;  Id.  c.  48,  S  43;  Com.  v.  Webster,  5  Cush. 
295-298,  52  Am.  Dec.  711;  Com.  v.  Chance, 
174  Mass.  247,  54  N.  E.  551,  75  Am.  St  Rep. 
306.  A  motion  that  the  Jury  take  a  view  of 
the  plaintiff  In  her  home.  In  order  to  Judge 
of  the  extent  of  her  injuries.  Is  very  unusual, 
if  not  entirely  unprecedented  in  this  com- 
monwealth. There  was  no  error  of  law  in 
the  denial  of  this  motion,  and  the  discre- 
tion of  the  court  seems  to  have  been  wisely 
exercised. 

The  plaintiff  presented  at  the  same  time, 
with  the  same  statement,  a  motion  to  be  al- 
lowed to  come  into  court  to  testify  in  a  re- 
clining position,  supported  on  a  stretcher 
or  couch.  Both  of  these  motions  had  been 
made  and  denied  at  a  previous  sitting  of  the 
court,  and  the  case  had  then  been  continued. 
They  were  renewed  and  denied  again  about 
a  week  before  the  trial  of  the  case.  The 
plaintiff  did  not  at  any  time  appear  in  court, 
neither  was  her  deposition  taken,  nor  was 
any  attempt  made  to  take  It  The  state- 
ment of  the  plaintiff's  attorneys  that  the 
plaintiff  was  unable  to  walk  Into  court  and 
testify  standing  or  sitting  in  the  usual  way 
was  denied  by  the  attorneys  of  the  defend- 
ant At  the  trial  of  the  case  evidence  was 
introduced  by  the  plaintiff  that  she  was 
seriously  injured  and  unable  to  sit  up,  or 
to  come  Into  court  and  testify  otherwise 
than  upon  a  stretcher  or  in  a  reclining  po- 
sition. Evidence  was  Introduced  by  the  de- 
fendant that  there  was  nothing  the  matter 
with  her,  and  that  she  was  able  to  walk  into 
court.  Exx>erts  called  by  the  plaintiff,  and 
others  called  by  the  defendant,  described 
In  detail  her  physical  appearance  and  con- 
dition. There  Is  no  doubt  that  courts  may 
make  reasonable  rules  and  orders  for  the 
conduct  of  business,  the  preservation  of  or- 
der and  decorum,  and  the  prevention  of  xm- 
seemly  exhibitions.  In  such  matters  much 
must  be  left  to  the  discretion  of  the  presid- 
ing Justice.  Whether,  if  the  judge  had  found 
that  the  plaintiff  was  unable  to  testify  ex- 
cept in  a  reclining  position,  and  that  she 
could  testify  in  this  way,  it  would  have 
been  his  duty  to  permit  her  to  be  brought 
before  the  Jury  upon  a  stretcher  rather  than 
to  testify  by  deposition,  is  a  question  which 
we  need  not  decide  in  this  case.  It  Is  enough 
for  our  decision  to  say  that  no  evidence  was 
introduced  at  the  hearing,  and  that  the  state- 
ment made  by  the  plaintiff's  counsel  was  de- 
nied by  the  defendant's  counsel.    So  far  as 
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the  bill  of  exceptions  shows,  the  judge  may 
have  believed  that  the  plaintiff  was  well 
able  to  walk  into  court  and  to  testify  in 
the  usual  way.  With  a  dispute  between  the 
parties  as  to  whether  the  plaintifTs  injuries 
w»e  real  or  pretended,  and  with  the  op- 
portunities for  deception  as  to  her  condition 
that  might  be  afforded  by  a  reclining  posi- 
tion upon  a  stretcher  in  the  courtroom,  the 
Judge  might  well  decide  that  the  testimony 
should  be  presented  In  the  usual  way.  In 
the  absence  of  any  finding  of  fact  by  the 
Judge  In  favor  of  the  plaintiff's  representa- 
tion, or  of  anything  to  show  that  the  plain- 
tiff was  unable  to  walk  Into  court,  it  Is  plain 
that  the  exception  to  the  denial  of  this  mo- 
tion is  not  well  founded. 
Exertions  overruled. 


(U6  Haas.  tM) 

In  re  BOUNTIES  TO  VETERANS. 

(Supreme  Judicial  Court  of  Massachnaetta, 
Sept  21,  1904.) 

TAXATION— BOUNTIES    TO    VETXBANB    OT    CIVIL 

WAB  —  OONSTITDTIONAIJTT  —  QUXS- 

nONS  TO  8UPBEMB  COtJBT. 

1.  St  1904,  p.  473,  c  458,  directs  payment  of 
a  certain  sum  to  Civil  War  veterans  of  Massa- 
dinsetta  who  received  no  bounty,  and  author- 
ises an  appropriation  to  pay  the  same  from 
money  received  from  the  United  States  for  ex- 
penses incurred  by  the  commonwealth  in  con- 
nection with  the  Civil  War.  By  St  1903,  p. 
506,  c.  471,  such  money  is  to  l>e  paid  into  the 
treasnrv  for  the  reduction  of  the  public  debt 
Held,  that  since  the  effect  of  the  statute  was  to 
take  from  the  treasury,  for  the  payment  of  the 
boontiffi,  moneys  which  could  nftimately  be  re- 
placed only  by  taxation,  and  the  proposed  ex- 
poiditnre  was  for  a  use  not  public,  but  private, 
the  statute  was  unconstitutional. 

2.  Thoneh  Const  c.  S,  art  2,  requires  the  Su- 
preme Judicial  Court  to  fcive  opinions  on  legal 
questions  propounded  by  the  Governor,  it  is  the 
duty  of  the  court  to  do  so  only  so  far  as  an 
opinion  is  desired  as  an  aid  in  the  performance 
of  official  duties  in  regard  to  a  matter  then 
pending. 

Response  of  the  Justices  of  the  Supreme 
Judicial  Court  to  questions  propounded  to 
them  by  the  Governor  concerning  the  validi- 
ty of  St  1894,  p.  473,  c.  458. 

The  following  are  the  questions  propound- 
ed: 

•^Commonwealth  of  Massachusetts. 

"Council  Chamber. 

"Boston,  July  22,  1904. 
"^o  the  Honorable  the  Justices  of  the  Sur 
preme  Judicial  Court: 

"At  a  meeting  of  the  Governor  and  the 
Oonndl  held  on  the  20th  day  of  July,  1904, 
it  was  ordered  that  the  opinion  of  the  Jus- 
tices of  the  Supreme  Judicial  Court  be  re- 
quested upon  the  following  important  ques- 
tions of  law: 

"(1)  Whether  the  act  of  the  Legislature 
of  Massachusetts  entitled  'An  act  to  provide 

ft.  Sm  Courts,  VOL  U.  Omt  Dig.  I  492. 


for  the  payment  of  bounties  to  certain  vet- 
erans of  the  Civil  War,'  being  chapter  458, 
p.  473,  of  the  Acts  of  the  year  1904,  has  the 
force  of  a  law;  it  appearing  by  the  Journal 
of  the  House  of  Representatives,  which  is 
the  branch  of  the  Legislature  in  which  said 
act  originated,  that  less  than  two-thirds  of 
the  members  of  said  House  of  Representa- 
tives agreed  to  pass  the  same  notwithstand- 
ing the  objections  of  the  Governor  thereto 
duly  communicated  to  said  house  in  writing, 
and  It  appearing  further  by  said  Journal  that 
two-thirds  of  the  members  of  said  house  who 
were  present  and  voting  did  agree  to  pass 
the  act  over  the  executive  veto. 

"(2)  Whether  the  phrase  in  part  2,  c.  1, 
{  1,  art.  2,  of  the  Constitution  of  Massa- 
chusetts, two-thirds  of  the  said  Senate  or 
House  of  Representatives,'  means  two-thirds 
of  the  members  elected,  two-thirds  of  the 
members  living,  two-thirds  of  the  members 
present  and  voting,  or  two-thirds  of  a  quo- 
rum, though  more  than  a  quorum  are  pres- 
ent and  voting. 

"(3)  Whether,  if,  in  the  opinion  of  the  Jus- 
tices, said  bill  was  duly  enacted,  it  is  a  con- 
stitutional exercise  of  legislative  power. 

"Respectfully  transmitted  by  order  of  his 
excellency  John  L.  Bates,  Governor. 
"Edward  F.  Hamlin, 
"Executive  Secretary. 

"[Copy.]" 

To  His  Excellency,  the  Governor,  and  to  the 

Honorable  Council: 

We,  the  Justices  of  the  Supreme  Judicial 
Court,  have  considered  the  questions  upon 
which  our  opinion  was  required  by  the  or- 
der, a  copy  of  which  Is  hereto  annexed,  and 
we  respectfully  answer  as  follows: 

The  three  questions  present  in  different 
forms,  in  reference  to  different  conditions, 
the  single  general  question,  Is  chapter  458, 
p.  478,  of  the  Acts  of  the  year  1904,  a  valid 
law,  under  the  Constitution  of  the  common- 
wealth? The  third  question  Is  In  these 
words:  "Whether,  if,  in  the  opinion  of  the 
Justices,  said  bill  was  duly  enacted,  it  is  a 
constitutional  exercise  of  legislative  power." 
As  this  relates  to  the  substantive  provisions 
of  the  statute,  we  will  consider  It  first 

The  statute  directs  payment  "out  of  the 
treasury  of  the  commonwealth"  of  "the  sum 
of  one  hundred  and  twenty-five  dollars  to 
every  veteran  of  the  Civil  War  Uvlng  at  the 
date  of  the  passage  of  this  act,  not  being 
a  conscript  or  a  substitute,  who  served  in 
the  army  or  navy  of  the  United  States  to  the 
credit  of  Massachusetts  during  the  Civil 
War,  and  who  was  honorably  discharged 
from  such  service:  provided,  that  he  has  not 
received  a  bounty  from  any  city  or  town, 
or  from  the  commonwealth  for  such  serv- 
ice: and  provided,  that  he  makes  applica- 
tion for  the  said  bounty  prior  to  the  first  day 
of  November  In  the  year  1906."  Section  « 
authorizes  an  issue  of  bonds  of  the  common- 
wealth to  provide  for  the  payments  to  be 
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made  under  tbe  act,  and  anttaorizes  an  ap- 
propriation of  money  to  pay  the  bonds  ont 
of  tlie  sums  that  sball  be  received  from  the 
United  States  goYemment  for  expenses  In- 
curred by  the  commonwealth  in  connection 
with  the  Civil  War.  Under  St.  1903,  p.  506^ 
€.  471,  these  sums  are  to  be  paid  into  the 
treasury  of  the  commonwealth  for  the  reduc- 
tion of  the  pnbllc  debt,  and  the  effect  of  the 
fitatnte  before  us  is  to  take  from  the  treas- 
ury, for  the  payment  of  these  bounties,  mom 
ey  which  ultimately  can  be  replaced  only 
by  taxation.  We  are  therefore  brought  to 
the  question  whether  it  is  in  the  power  of 
the  Legislature  to  tax  the  people  of  the  com- 
monwealth to  provide  money  for  tills  pur- 
pose. 

It  is  a  familiar  rule  of  law  that,  under  the 
Constitution  of  the  commonwealth,  money 
can  be  raised  by  taxation  only  for  public 
purposes.  This  rule  has  been  stated  and  ex- 
plained in  many  Judicial  opinions.  See  I/ow- 
ell  T.  Boston,  111  Mass.  454,  15  Am.  Rep.  89, 
and  cases  hereinafter  cited.  Whether  the 
Bse  of  money  under  the  provisions  of  a  par- 
ticular statute  Is  for  a  public  purpose,  or 
merely  for  the  benefit  of  individuals,  is  some- 
times a  question  difficult  to  answer,  although 
usually  it  Is  easy  of  determination.  In  the 
present  case,  If  the  only  object  of  the  stat- 
ute is  to  give  gratuities  to  Individuals  of 
a  certain  class,  without  any  benefit  to  the 
genr>TaI  public,  the  statute  Is  unconstitution- 
al. In  Mead  ▼.  Acton,  139  Mass.  341,  1  N. 
B.  413,  a  case  which  arose  In  regular  Judi- 
cial proceedings  and  was  argued  by  counsel, 
questions  were  decided  by  our  predecessors 
which  are  identical  in  principle  with  those 
now  before  us.  St  1882.  p.  72,  c.  93,  pur- 
ported to  authorize  the  town  of  Acton  to 
raise  money  by  taxation  to  pay  a  bounty  of 
9125  each  to  certain  soldiers  who  had  re- 
enllsted  in  the  Twenty-Sixth  regiment  of  Mas- 
sachusetts volunteers,  to  the  credit  of  the 
town,  and  who  never  had  received  any  boun- 
ty for  such  re-en  Ustment.  The  court  held 
the'  statute  unconstitutional,  saying  in  the 
opinion,  among  other  things:  "In  the  case 
at  bar  It  seems  to  us  clear  that  the  object 
for  which  the  town  of  Acton  has  raised  this 
money  is  private,  and  not  public.  The  town 
baa  made  no  promise  to  these  soldiers,  and 
Is  not  under  any  obligation  to  pay  them  any 
bounties.  The  purpose  is  not  to  repay  any 
sums  advanced  them  as  an  Inducement  to 
enlist  •  •  •  The  war  has  been  over  for 
many  years,  and  the  payment  Of  these  boun- 
ties cannot  encourage  enlistments,  or  In  any 
way  affect  the  public  service  or  promote  the 
public  welfare.  The  direct,  primary  object 
is  to  benefit  individuals,  and  not  the  pub- 
lic." This  case  was  approved  and  reaffirm- 
ed by  the  court  in  Kingman  v.  Brockton, 
IBS  Mass.  255,  26  N.  B.  998,  11  L.  R.  A.  123. 
In  the  Opinion  of  the  Justices,  175  Mass. 
689,  67  N.  B.  675,  49  L.  R.  A.  564,  although 
a  question  was  raised  about  some  of  the 
language  of  tbe  court  In  Mead  y.  Acton,  the 


case  was  assnmed  to  have  been  correctly 
decided.  In  the  opinion  last  mentioned  this 
language  was  used:  "The  ground  of  decision 
in  Mead  v.  Acton,  139  Mass.  341,  1  N.  B. 
413,  which  certainly  went  very  far,  was  not 
a  distinction  between  the  direct  and  Indirect 
action  of  the  Legislature,  but  was  that,  be- 
cause the  war  bad  been  over  so  long.  It  was 
manifest  that  the  public  welfare  could  not 
be  promoted  by  tbe  payment  of  the  proposed 
bounties,  and  tberefore  a  statute  attempting 
to  anthorlsse  such  a  payment  by  any  one 
attempted  to  divert  public  funds  to  private 
uses  and  was  void.  Possibly  other  reasons 
could  have  been  Invoked."  It  Is  plain  that 
there  is  no  difference  in  principle  between 
a  statute  purporting  to  authorize  a  town  to 
raise  money  by  taxation  to  pay  bounties 
to  soldiers  who  served  on  Its  quota  in  the 
Civil  War,  and  a  statute  purporting  to  au- 
thorize the  state  to  perform  an  act  of  tbe 
same  kind.  We  cannot  sustain  the.  present 
statute  without  departing  from  the  law  of 
tbe  decision  in  Mead  V.  Acton,  and  disre- 
garding a  precedent  which  hitherto  has  been 
held  correct 

It  is  to  be  noted  that  the  present  statute^ 
like  the  statute  before  the  court  in  the  for- 
mer case,  deals  only  with  bounties.  It  Is 
called  "An  act  to  provide  for  tlie  payment  of 
bounties."  Under  the  language  of  the  first 
section,  the  soldier  must  make  "application 
for  the  said  bounty."  Tbe  kind  of  bounty  is 
plainly  indicated.  It  is  such  as  many  sol- 
diers received  from  cities  or  towns  or  from 
the  commonwealth  for  such  service,  for  the 
act  provides  that  soldiers  who  received  a 
bounty  either  from  a  city  or  town  or  from 
the  commonwealth  shall  receive  nothing  un- 
der this  act  Tlfe  manifest  object  of  tbe 
statute  Is  to  give  to  soldiers,  40  years  after 
their  enlistment,  bounties  similar  to  those 
that  others  had  at  the  time  of  their  enlist- 
ment. Many  statutes  were  enacted  in  Mas- 
sachusetts In  1863,  1864,  and  18G5  In  regard 
to  the  payment  of  bounties  to  volunteers. 
The  ground  on  which  they  were  held  conatl- 
tntlonal  was  not  that  cities  or  towns  or  the 
state  had  a  right  to  make  gifts  to  volunteers 
merely  as  gratuities,  or  as  tokens  of  appre- 
ciation of  their  patriotism  in  volunteering 
to  enter  the  military  service  of  the  United 
States.  Bounties  were  not  given  in  such  a 
way  or  for  such  a  purpose.  They  were  given 
to  help  cities  and  towns  to  fill  their  quotas 
from  time  to  time,  under  tbe  calls  of  the 
President  "in  the  necessary  defence  and 
support  of  the  government  and  the  protection 
and  preservation  of  the  subjects  thereof." 
This  was  the  public  purpose  for  which  tbe 
money  was  raised,  and  which  long  ago  was 
entirely  accomplished.  Tbe  reasons  for  the 
Justification  of  tbe  legislation  as  constlto- 
tlonal  are  stated  in  Lowell  v.  Oliver,  8  Allen, 
247,  266,  and  In  Freeland  T.  Hastings,  10 
Allen,  586-589.  These  grounds  of  Justlilca- 
tion  are  wholly  Inapplicable  to  a  statute  glT- 
Ing  gratuitous  bounties  many  yean  after  t)i« 
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end  of  tlie  war.  Nor  Is  the  present  itatnte 
Uke  the  early  gtatutes  of  tbls  and  other 
states  In  favor  of  soldiers  of  the  Bevolii- 
tionary  War,  referred  to  In  the  oj^on  In  175 
Mass.  iS89,  57  N.  B.  676,  48  L.  B.  A.  661. 
Those  soldiers  were  in  the  military  service 
of  the  several  states,  which  were  then  oar 
only  recognised  governments,  while  the  sol* 
dlers  referred  to  in  this  statute  enlisted  and 
were  mustered  into  the  military  service  of 
the  United  States.  When  military  pensions 
are  granted,  it  is  fitting  that  they  sbould  be 
given  by  the  government  In  whose  army  the 
soldiers  served. 

Bat  in  this  opinion  we  need  not  consider 
the  subject  of  pensions  to  soldiers,  for  the 
statute  does  not  purport  to  grant  pensions 
or  rewards  for  meritorious  service,  or  mon- 
ey  for  the  relief  of  present  necessities.  It 
purports  to  give  bounties  now  only  to  those 
who  did  not  receive  them  at  the  time  of  en- 
Ustment,  which.  If  given  then,  would  have 
been  given  as  inducements  to  enlist  in  the 
service  of  the  United  States.  Under  the  pro- 
visions of  this  statute,  those  who  enlisted 
witliout  a  bounty,  under  other  influences  or 
upon  other  inducements,  would  receive  now 
as  a  gratuity  this  sum  of  money  represent- 
ing an  additional  inducement.  The  object 
of  the  act,  as  disclosed  by  its  provisions,  is 
not  to  give  rewards  in  recognition  of  valu- 
able services,  and  thus  to  promote  loyalty 
and  patriotism,  but  to  equalize  bounties  giv- 
en to  induce  enlistments  in  a  particular  mil- 
itary service  many  years  ago.  Following  the 
law  as  stated  in  Mead  v.  Acton,  we  are  of 
opinion  that  the  proposed  expenditure  of 
money  is  for  a  use  which  is  not  public,  but 
private,  and  that  therefore  the  statute  is  not 
In  conformity  with  the  Constitution  of  the 
commonwealth. 

From  our  understanding  of  the  object  of 
the  questions  submitted  to  us,  we  infer  that 
our  negative  answer  to  the  third  question,  al- 
ready given,  will  satisfy  all  requirements 
of  the  Governor  and  Council  for  information 
as  to  the  law  that  should  govern  them  in 
their  official  action  in  reference  to  this  stat- 
ute. We  are  always  reluctant  to  give  opin- 
ions Tspoa  legal  questions  of  grave  im- 
portance without  the  aid  of  arguments  of 
counsel.  It  is  our  duty  to  do  this  when  re- 
quired, under  chapter  3,  art  2,  of  the  Con- 
stltntion,  but  only  so  far  as  our  opinion  Is 
desired  as  an  aid  in  the  performance  of  of- 
ficial duties  in  regard  to  a  matter  then  pend- 
ing. In  the  belief  that  this  opinion  meets 
all  requirements  of  the  Governor  and  Coun- 
cil upon  the  present  occasion,  we  ask  to  be 
excused  from  answering  the  first  two  ques- 
tiona. 

MARCUS  P.  KNOWLTON. 

JAMES  M.  MOKTON. 

JOHN  LATHROP. 

JAMBS  M.  BARKER. 

JOHN  W.  HAMMOND. 

WILUAM  CALEB  LORINQ. 

HENRY  K.  BRALEX. 
T2N.B.— 7 
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VIEMBISTBB  v.  WHITB,  Presidmt  of  Board 
of  Bducation,  et  aL 

(Court  of  Appeals  of  New  Tork.     Oct  18, 
190A.) 

JTTDIOIAI.  WOTIOB— VACCINATION— POUCK  POW- 
KB— CORSTITUTIONAI,  iJkW. 

1.  The  courts  will  take  Judicial  notice  of  the 
fact  that  it  is  a  common  belief  of  the  people 
of  the  state  that  vaccination  is  a  preventive  of 
smallpox,  BO  that  Laws  1893,  p.  1495,  c  661,  as 
amended  by  Laws  1900,  p.  1484,  c.  667,  i  2, 
bein^  sectiou  210  of  the  public  teealth  law,  ex- 
cluding children  not  vaccinated  fcota  the  public 
schools  until  vaccinated,  is  a  health  law  enacted 
in  the  reasonable  exercise  of  the  police  power. 

2.  Lews  1893,  p.  1495,  c.  661,  as  amended  by 
Laws  1900,  p.  1484,  c.  667,  t  2,  being  section 
210  of  the  publia  health  law,  exdudine  children 
not  vaccinated  from  the  public  schools,  is  not 
in  violation  of  Const,  art  9,  f  1,  providing  for 
free  common  schools  wherein  all  children  of  the 
state  may  be  educated. 


a  Laws  1893,  p.  1495,  c  661,  as  amended  by 
Laws  1900,  p.  1484,  c.  667,  f  2,  being  section 
210  of  the  public  health  law,  excluding  children 


Ajkv  u&    LUC  ^uviiv;   ucaiui    lavr,    cai.iuuiuk   vuiiuicu 

not  vaccinated  from  the  public  sobools,  is  not  a 
violation  of  Const  art  1,  §S  1,  6,  guarantying 
the  citizen  in  the  protection  of  his  rights,  priv- 
ileges, and  liberties. 

Appeal  from  Supreme  Court  Appellate 
Division,  Second  Department 

Application  of  Edmund  C.  Yiemeister  for 
writ  of  mandamus  to  Patrick  J.  White,  pres- 
ident of  the  board  of  education  of  the  bor- 
ough of  Queens,  and  others.  From  a  Judg- 
ment of  the  Appellate  Division  (84  N.  T. 
Supp.  712),  affirming  an  order  of  the  Si>ecla1 
Term  draiying  the  wilt  relator  appeals.  Af- 
firmed. 

Jolm  Leary  and  Edmund  0.  ViemelBter, 
for  appellant  John  J.  Delany,  Corp.  Coun- 
sel (James  D.  Bell,  of  counsel),  for  respond- 
ents. 

VANN,  J.  The  relator  moved  for  a  writ 
of  mandamus  to  compel  the  officers  having 
control  of  a  public  school  in  the  county  of 
Queens  to  readmit  his  child,  a  lad  10  years 
of  age,  to  said  school  without  requiring  him 
to  be  vaccinated.  It  appeared  from  the  mov- 
ing papers  that  the  boy  bad  been  in  regular 
attendance  at  the  school,  and  that  the  prin- 
cipal thereof,  pursuant  to  the  instructions 
of  the  board  of  education,  had  excluded  him 
therefrom,  because  be  refused  to  be  vac- 
cinated. It  appeared  from  the  papers  read 
in  opposition  to  the  motion  that  when  the 
relator's  son  was  excluded  from  the  school 
there  was  a  regulation  of  the  board  of  ed- 
ucation in  full  force  which  provided  that 
"no  pupil  shall  be  allowed  to  attend  uu; 
school,  nor  shall  any  teacher  be  employed 
iu  the  same,  unless  such  pupil  or  teacher 
has  been  vaccinated."  It  further  appeared 
that  the  lad  had  never  been  vaccinated,  and 
that  he  refused  to  submit  to  vaccination; 
but  it  was  not  alleged  that  at  the  time  of 
such  exclusion  smallpox  was  prevalent  In 
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tbe  n^hborhood,  or  that  tbere  'waa  any 
special  danger,  from  recent  expotnire  or 
other  canses,  of  an  Immediate  spread  of  the 
disease. 

The  Constitution  requires  the  Legislature 
to  "provide  for  the  maintenance  and  sup- 
port of  a  system  of  free  common  schools, 
wherein  all  the  children  of  this  state  may  be 
educated."  Qonst  art  8,  I  1.  Tbe  public 
health  law  proyldes  that  "no  child  or  person 
not  vaccinated  shall  be  admitted  or  received 
into  any  of  the  public  schools  of  the  state, 
and  the  trustees  or  other  offlcera  having  the 
charge,  management  or  control  of  such 
schools  shall  cause  this  provision  of  law  to 
be  enforced.  They  may  adopt  a  resolution 
excluding  such  children  and  persons  not  vac- 
cinated from   such  school  until  vaccinated. 

Public  Health  Law,  Laws  1893, 

p.  1485,  c.  661,  8  200,  renumbered  section  210 
by  Laws  of  1800,  p.  1484,  c.  667,  {  2.  The 
same  law  provides  for  the  free  vaccination 
of  children  of  suitable  age  who  wish  to  at- 
tend the  public  schools,  provided  their  par- 
ents or  guardians  are  unable  to  procure  vac- 
<:ination  for  ttaem.  Tliis  is  a  re-enactment 
of  a  statute  containing  the  same  provisions 
in  substance,  passed  In  1860,  which  remain- 
ed in  force  until  the  passage  of  tbe  public 
health  law  in  1893.  Laws  1860,  p.  761,  a 
4S8. 

The  question  presented  la  whether  the 
Legislature  is  prohibited  by  the  Constitution 
from  enacting  that  such  children  as  have  not 
been  vaccinated  shall  be  excluded  from  the 
public  schools.  Tbe  appellant  claims  that 
the  public  health  law  places  an  unreasonable 
restriction  upon  the  right  of  his  child  to  at- 
tend school,  and  that  it  violates  the  section 
of  the  Constitution  already  quoted,  as  well 
as  the  general  guaranties  for  the  protection 
of  the  rights,  privileges,  and  liberties  of  the 
citizen.  Const,  art.  1,  ii  1,  6.  The  respond- 
ents claim  that  the  object  and  effect  of  such 
legislation  is  the  protection  of  the  public 
health,  and  hence  that  it  is  a  valid  exercise 
of  the  police  power.  Tbe  police  power, 
which  belongs  to  every  sovereign  state,  may 
be  exerted  by  the  Legislature,  subject  to 
the  limitations  of  the  Constitution,  when- 
ever the  exercise  thereof  will  promote  the 
public  health,  safety,  or  welfare.  The  pow- 
er of  the  Legislature  to  decide  what  laws 
are  necessary  to  secure  these  objects  is  sub- 
ject to  the  power  of  the  courts  to  decide 
whether  an  act  purporting  to  promote  the 
public  health  or  safety  has  such  a  reasonable 
connection  therewith  as  to  appear  upon  in- 
spection to  be  adapted  to  tbat  end.  ▲  stat- 
ute entitled  a  health  law  must  be  a  health 
law  in  fact  as  well  as  in  name,  and  must 
not  attempt  in  the  name  of  the  police  power 
to  effect  a  purpose  having  ng  adequate  con- 
nection with  the  common  good.  As  we  have 
recently  said,  it  "most  tend  In  a  degree  that 
Is  perceptible  and  clear  towards  tbe  preser- 
vation of  the  •  •  •  health  •  •  •  or 
welfare  of  the  community,  as  those  words 


have  been  used  and  construed  In  tiie  many 
cases  heretofore  decided."  Health  Dept  of 
N.  T.  V.  Rector,  etc.,  145  N.  Y.  82,  39,  39  N.  B. 
833,  45  Am.  St.  Rep.  679.  When  the  sole 
object  and  general  tendency  of  legislation  is 
to  promote  the  public  health,  there  is  no 
invasion  of  the  Constitution,  even  if  the 
enforcement  of  the  law  interferes  to  some 
extent  with  liberty  or  property.  These  prin- 
ciples are  so  well  established  as  to  require 
no  discussion,  and  we  cite  but  a  few  out  of 
many  authorities  relating  to  the  subject 
Matter  of  Jacobs,  96  N.  Y.  98,  108,  50  Am. 
Rep.  636;  People  v.  Marx,  99  N.  Y.  377,  2 
N.  B.  29,  52  Am.  Rep.  84;  People  v.  Arens- 
berg,  105  N.  T.  123,  11  N.  B.  277,  69  Am. 
Rep.  483;  People  v.  Gillson,  109  N.  Y.  888, 
17  N.  B.  343,  4  Am.  St  Rep.  466;  People  v. 
Bwer,  141  N.  Y.  129,  36  N.  B.  4,  26  L.  R.  A. 
794,  88  Am.  St  Rep.  788;  People  ex  reL 
Nechamcus  v.  Warden,  etc.,  144  N.  Y.  529, 
89  N.  B.  686,  27  L.  R.  A.  718;  People  v.  Hav 
nor,  149  N.  Y.  196,  43  N.  B.  541,  31  L.  H.  A. 
689,  52  Am.  St  Rep.  707;  People  v.  Adiron- 
dack Ry.  Co.,  160  N.  Y.  225,  236,  64  N.  B. 
689;  People  v.  Lochner,  177  N.  Y.  145,  68  N. 
E.  373. 

The  right  to  attend  the  public  schools  of 
the  state  is  necessarily  subject  to  some 
restrictions  and  limitations  in  the  interest 
of  the  public  health.  A  child  afflicted  with 
leprosy,  smallpox,  scarlet  fever,  or  any  other 
disease  which  is  both  dangerous  and  con- 
tagious, may  be  lawfully  excluded  from  at- 
tendance so  long  as  the  danger  of  contagion 
continues.  Public  health,  as  well  as  the  in- 
terest of  the  school,  requires  this,  as  other- 
wise the  school  might  be  broken  up  and  a 
pestilence  spread  abroad  in  the  community. 
So  a  child  recently  exposed  to  such  a  dis- 
ease may  be  denied  the  privilege  of  our 
schools  until  all  danger  shall  have  passed. 
Smallpox  la  known  of  all  to  be  a  dangerous 
and'  contagious  disease.  It  vaccination 
strongly  tends  to  prevent  the  transmission 
or  spread  of  this  disease,  it  logically  follows 
that  children  may  be  refused  admission  to 
the  public  schools  until  they  have  been 
vaccinated.  The  appellant  claims  that  vac- 
cination does  not  tend  to  prevent  smallpox, 
but  tends  to  bring  about  other  diseases,  and 
that  it  does  much  harm,  with  no  good. 

It  must  be  conceded  that  some  laymen, 
both  learned  and  unlearned,  and  some  phy- 
sicians of  great  skill  and  repute,  do  not  be- 
lieve that  vaccination  Is  a  preventive  of 
smallpox.  The  common  belief,  bowever,  is 
that  It  has  a  decided  tendency  to  prevent 
the  spread  of  this  fearful  disease  and  to  ren- 
der it  less  dangerous  to  those  who  contract 
it  While  not  accepted  by  all.  it  is  accepted 
by  the  mass  of  the  people,  as  well  as  by 
most  members  of  tbe  medical  profession.  It 
has  been  general  in  our  state  and  in  most 
civilized  nations  for  generations.  It  is  gen- 
erally accepted  In  theory  and  generally  ap- 
plied in  practice,  both  by  the  voluntary  ac- 
tion of  the  people  and  in  obedience  to  the 
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axnmitii&'et  l^w;  Neatly  ieretT  state  «f  :tb« 
Union,  bas  statutes  to  eucoarage  or  directly 
or. indirectly  to  require  vaccination,  and  tbis 
is  tme  of  most  nations  of  Europe.  It  is  re- 
quired In  nearly  all  the  armies  and  naTies 
of  tbe  world.  Yacdnation  bas  been  compul- 
sory in  England  since  1%4,  and  the  last  act 
upon  tbe  subject,  passed  in  1898,  requires 
every  cblld  bom  In  England  to  be  vaccinated 
within  six  months  of  its  birth.  It  became 
compulsory  in  Bavaria  in  1807;  Denmarlc, 
1810;  Sweden,  1814;  Wttrtemberg,  Hesse, 
and  other  German  states,  1818;  Prussia, 
1835;  Ronmanla,  1874;  Hungary,  1876; 
and  Servia,  1881.  It  is  aided,  encouraged, 
and  to  some  extent  compelled,  in  the  otber 
European  nations.  24  Enc.  Brit.  80.  It  is 
compulsory  in  but  few  states  and  cities  in 
tliis  country,  but  it  is  countenanced  or  pro- 
moted in  substantially  all,  and  statutes  re- 
quiring children  to  be  vaccinated  in  order 
to  attend  the  public  schools  have  generally 
been  sustained  by  the  courts.  Abeel  v. 
Clark,  84  Cnl.  226,  24  Pac.  383;  Blssell  v. 
Davison,  65  Conn.  183,  32  Atl.  348,  29  L.  R. 
A.  261;  Blue  v.  Beach,  155  Ind.  121.  56  N. 
E.  80,  80  Am.  St  Rep.  195.  50  L.  R.  A.  64; 
Morris  v.  City  of  Columbus,  102  Ga.  792, 
30  S.  E.  850,  42  li.  B.  A.  175,  66  Am.  St 
Bep.  243;  State  v.  Hay,  126  N.  C.  999,  35 
S.  E.  469.  49  L.  B.  A.  688,  78  Am.  St  Rep. 
U91;  Hazen  v.  Strong,  2  Vt  427;  In  re 
Rebenack,  62  Mo.  App.  8;  Dnffield  v.  Wil- 
liamsport  School  District,  162  Pa.  476,  29 
AtL  742,  25  L.  R.  A.  152;  Cooley's  Cons. 
Llm.  (7tb  Ed.)  880 ;  Prentice  on  Police  Pow- 
ers, 89,  132;  1  Dillon's  Hun.  Corp.  i  355; 
Paiicer  &  Worthington's  Public  Health  and 
Safety,  f  123. 

A  common  belief,  like  common  knowledge, 
does  not  require  evidence  to  establish  its  ex- 
istence, but  may  I>e  acted  upon  without 
proof  by  the  L^islatnre  and  tbe  courts. 
While  the  i)ower  to  take  judicial  notice  is  to 
be  exercised  with  caution,  and  due  care  taken 
to  see  that  the  subject  comes  within  tbe 
limits  of  common  knowledge,  still,  when  ac- 
cording to  tbe  memory  and  conscience  of  the 
Judge,  Instructed  by  recourse  to  such  sources 
of  information  as  he  deems  trustworthy,  tbe 
matter  is  clearly  within  those  limits,  the 
power  may  t>e  exercised  by  treating  tbe  fact 
as  proved  without  allegation  or  proof.  Jones 
V.  U.  S.,  137  U.  8.  202,  216,  11  Sup.  Ct  80,  34 
L.  Ed.  601 ;  Hunter  v.  N.  T.,  O.  &  W.  R.  R. 
Co.,  116  N.  T.  615,  623,  23  N.  E.  9,  6  L.  R.  A. 
246;  Porter  v.  Waring.  69  N.  Y.  250,  253; 
Gelst  V.  Detroit  City  R.  R.  Co.,  91  Mich.  446, 
51  N.  W.  1112;  Greenleaf's  Ev.  (14tb  Ed.) 
»  5;  1  Wharton's  Ev.  (3d  Ed.)  |  282;  1 
Starkie's  Ev.  211;  17  Am.  &  Eng.  Encyc. 
(2d  Ed.)  894.  Common  belief,  in  order  to 
become  such  common  knowledge  as  to  be 
Judicially  noticed  by  us,  must  be  common 
In  tbis  state,  altbougb  in  a  matter  pertaining 
to  science  it  may  be  strengthened  somewhat 
by  tbe  general  acceptance  of  mankind.  As 
was  said  by  Mr.  Justice  Swayne  in  Brown  v. 


Piper,  91  U.  S.'3T,  42.  23  L.  Ed.  200:  "Courts 
will  take  notice  of  whatever  is  generally 
known  within  tbe  limits  of  their  jutlsdlctlon, 
and,  if  the  Judge's  memory  is  at  fault,  be' 
may  refresh  it  by  resorting  to  any  means  for 
that  purpose  which  be  deems  safe  and  prop- 
er. This  extends  to  such  matters  of  science 
as  are  involved  In  the  cases  brought  before 
him."  See,  also.  People  v.  Lochner,  177  N. 
T.  169,  69  N.  B.  373. 

The  fact  that  the  belief  Is  not  universal  is 
not  controlling,  for  there  is  scarcely  any  be- 
lief that  is  accepted  by  every  one.  The  possi- 
bility that  the  belief  may  be  wrong,  and  that 
science  may  yet  show  it  to  be  wrong,  is  not 
conclusive;  for  the  Legislature  bas  the  right 
to  pass  laws  which,  according  to  tbe  common 
belief  of  tbe  people,  are  adapted  to  prevent 
the  spread  of  contagious  diseases.  In  a  free 
country,  where  the  government  Is  by  the  peo- 
ple through  their  chosen  representatives, 
practical  legislation  admits  of  no  other  stand- 
ard of  action;  for  what  the  people  believe 
is  for  the  common  welfare  must  be  accepted 
as  tending  to  promote  the  common  welfare, 
whether  it  does  In  fact  or  not  Any  other 
basis  would  conflict  with  tbe  spirit  of  the 
(institution,  and  would  sanction  measures 
opposed  to  a  republican  form  of  government 
While  we  do  not  decide  and  cannot  decide 
tliat  vaccination  Is  a  preventive  of  smallpox, 
we  take  Judicial  notice  of  the  fact  tliat  this 
is  the  common  belief  of  the  people  of  the 
state,  and  with  this  fact  as  a  foundation  we 
hold  that  the  statute  in  question  is  a  health 
law,  enacted  in  a  reasonable  and  proper  exer- 
cise of  tbe  police  power.  It  operates  Im- 
partially upon  all  dilldren  in  the  public 
BcUools,  and  is  designed,  not  only  for  their 
protection,  but  for  tbe  protection  of  all  tbe 
people  of  tbe  state.  The  relator's  son  is  ex 
eluded  from  school  only  until  be  complies  wltb 
tbe  law  passed  to  protect  the  health  of  all 
himself  and  his  family  included.  No  right 
conferred  or  secured  by  the  Constitution  was 
violated  by  that  law,  or  by  the  action  of  the 
school  .luthorlties  based  thereon.  In  view  o( 
the  opinions  below,  we  regard  further  discuS' 
sion  as  unnecessary,  and  we  affirm  the  or 
der  appealed  from,  with  costs. 

CULLEN,  O.  J.,  and  O'BRIEN,  HAIQHT, 
MARTIN,  and  WERNER,  JJ.,  concur. 
GRAY,  J.,  absent 

Order  affirmed. 


(Xn  N.  T.  253) 

PEOPLE  ex  rel.  MOYNIHAN  v.  OREENIG, 
Police  Com'r. 

(0>nrt  of  Appeals  of  New  York.     Oct  18, 
1904.) 

POLICE  CAPTAIN— NEGLECT  OF  DDTT— BVIDKNCE, 

1.  Testimony  of  a  captain  of  police,  charged 
with  neglect  of  duty,  that  he  had  acquired  con- 
Biderable  property  after  long  service,  which  tes- 
timony was  brought  out  by  tbe  prosecution  to 
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create  ft  (Oapldoii  (hat  h«  had  obtafaied  tlM 
property  dlahonesUy,  does  not,  in  the  absence  of 
any  other  eyidenee  to  that  effect,  aapport  the 
charge. 

Appeal  from  Siq>reine  Court,  Appellate  Dl- 
yision,  First  Department. 

Certiorari  by  the  i>eople,  on  the  relation  of 
Daniel  O.  Moynlban,  against  Francis  V. 
(Greene,  as  commissioner  of  police  of  the  dty 
of  New  York.  From  an  order  of  the  Appel- 
late Dlylaion  (87  N.  T.  anpsf.  1017)  dismiss- 
Ing  th«  writ  and  affirming  proceedings  of 
defendant  in  dismissing  rdator  as  captain 
of  police  in  New  York  City,  relator  appeals. 
Beyorsed. 

William  a  De  Witt  and  Heraey  EKinton, 
for  appellant  John  J.  Delany,  Corp.  Coun- 
sel (Theodore  Connoly  and  Terence  Farley, 
ot  counsel),  for  respondent 

O'BRIEN,  J.  The  relator  was  removed 
from  the  police  ftorce  of  the  city  of  New  York 
apon  charges  which  were  In  writing  and 
appear  in  the  record.  The  relator  Altered 
the  army  as  a  drammer  boy  in  1881,  and 
served  in  the  Union  army  dnrlng  the  war, 
and  was  honorably  discharged  as  a  major 
of  his  regiment  He  was  appointed  to  the 
police  force  in  1876  as  a  patrolman,  was  sub- 
sequently promoted  to  the  grades  of  rounds- 
man and  sergeant  and  finally,  in  1896,  was 
appointed  a  captain  of  police.  During  the 
26  years  that  he  served  on  the  police  force 
tils  record  contains  only  two  trivial  charges 
against  him,  until  the  year  1902,  when  the 
present  charges  were  made.  The  charge  was 
for  neglect  of  duty,  and  the  alleged  offense 
is  based  upon  the  following  facts:  It  seems 
that  in  May  preceding  these  charges  one 
Beck  had  been  detailed  as  a  patrolman  of 
the  department  at  a  recreation  pier,  and  that 
the  relator,  without  the  consent  of  the  police 
commissioner,  withdrew  him  from  duty  at 
the  pier  and  detailed  him  to  perform  certain 
repairs,  ot  mechanical  work,  in  or  about  the 
station  house  of  the  Twenty-Ninth  Precinct 
Beck  was  a  carpenter,  and  the  work  which 
the  relator  detailed  him  to  perform  was  the 
repairing  of  certain  ballot  boxes  which  were 
in  his  charge.  It  appears  that  the  relator 
omitted  to  make  a  report  of  the  removal  of 
Beck  from  the  pier  to  duty  at  the  station 
bouse.  This  was  substantially  all  that  the 
charges  contained,  although  the  proof  at  the 
trial  took  a  much  wider  range.  Tbere  was 
some  evidence  to  support  the  charge,  and, 
if  the  trial  was  otherwise  fair  and  regular, 
this  court  would  perhaps  feel  bound  by  the 
determination  of  the  commissioner  upon  the 
facts,  although  the  charge  embraced  an  of- 
fense purely  technical  only,  without  any  in- 
tent on  the  part  of  the  relator  to  defy  or 
disregard  the  rules  of  the  department  or  the 
authority  of  his  superiors  on  the  force. 

On  the  trial  the  relator  was  a  witness  in 
Ills  own  behalf,  and  the  counsel  for  the  pros- 
ecution was  permitted,  under  the  relator's 
objection,  to  prove  a  great  number  of  facts 


that  were  enUrdy  fbrelgn  to  tbe  latoe; 
The  evidence  which  the  prosecution  insisted 
xsfion  putting  into  the  case  in  this  respect  was 
deariy  incompetent  and  grossly  unfair  to 
the  relator.  It  was  permitted  to  ask  the 
relator  what  real  estate  he  possessed,  where 
It  was  located,  its  character  and  value.  From 
this  testimony  it  appeared  that  tbe  relator 
owned  various  blocks,  houses,  or  pieces  of 
real  estate  in  various  parts  of  tbe  city. 
He  was  then  required  to  testify  to  the 
amount  of  iiis  salary  during  the  time  he  was 
upon  the  force,  to  the  number  of  bis  children 
and  to  the  expenses  of  bis  family,  and  other 
things  equally  foreign  to  the  issue.  This 
testimony  could  liave  but  one  purpose,  and 
that  was  to  create  a  suspicion  or  impression 
in  the  mind  of  the  trial  court  tliat  the  re- 
lator must  have  obtained  the  moneys  witlx 
wlildi  to  acquire  this  propwty  dishonestly; 
Uiat  is,  by  receiving  bribes,  or  in  some  other 
way  involving  moral  turpitude.  He  was  not 
charged  with  anything  of  that  kind,  and 
hence  should  not  have  been  required  to  an- 
swer such  questions.  It  Is  quite  true  that 
in  cases  of  tliis  kind,  wtiere  charges  of  mis- 
conduct on  the  part  of  an  officer  have  been 
fairly  established  by  tbe  proofs,  tliis  court 
will  not  interfere  for  evoy  technical  er- 
ror that  may  have  been  committed  by  the 
commissioner  in  the  progress  of  tbe  investi- 
gation; but  where  the  errors  are  of  sucta  a 
character  as  to  show  that  the  trial  was  not 
fair,  it  is  the  duty  of  tills  court  to  review 
the  case  and  to  reverse  the  determination. 
People  ex  rd.  Sliiels  v.  Greene,  179  N.  T. 
195,  71  N.  B.  777.  It  was  no  doubt  compe- 
tent to  require  the  relator  to  answer  any 
questions  that  tended  to  discredit  him  as  a 
witness  in  his  own  behalf,  but  tbe  questions 
propounded  were  not  at  all  of  that  character. 
He  was  not  asked  wliether  he  bad  ever 
recdved  any  brib^  or  taken  money  dishon- 
estly or  in  violation  of  his  duty.  The  ques- 
tions were  so  framed  as  to  create,  by  the 
answers  merely,  a  prejudice  or  BUQ>icloa  ot 
wrongd<dng  on  his  part  Tbe  fact  that  the 
relator,  after  a  long  service  on  tbe  forces 
had  acquired  considerable  property,  in  no 
way  tended  to  discredit  him.  The  acquisi- 
tion by  a  person  In  humble  chrcnmstances  of 
property  In  bis  old  age  is  not  a  badge  of  dis- 
honesty which  affects  his  credibility  as  a 
witness.  We  do  not  know  how  the  relator 
acquired  it  whether  by  inheritance,  prudMice^ 
and  economy,  or  otherwise.  Upon  a  caitfnl 
examination  of  the  record  it  Is  very  difficult 
to  resist  the  conclusion  that  the  relator  waa 
discharged  from  the  force,  not  by  reason  of 
a  technical  violation  of  the  rules,  or  a  neg- 
lect of  duty  as  described  in  the  charges,  but 
on  the  ground  that  he  was  so  thrifty  in  ac- 
quiring property  as  to  create  a  suspicion  that 
he  had  been  guilty  of  offenses  of  a  mwA 
greater  magnitude^  with  which  he  was  not' 
charged. 

We  think  the  order  of  the  Appellate  Divt- 
sion  and  the  determination  ot  tbe  oonuate* 
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tionvt  Shonld  be  reverted,  and  a  new  trial 
granted,  with  costs  to  appellant  In  all  omnrts. 

OUIXBN,  O.  J.,  and  HAIOHT,  MARTIN. 
VANN,  and  WKRNBB,  JJ.,  concur.  QRAX, 
J^  abeent 

Order  reversed,  etc. 


0»  N.  T.  W) 

PEOPLE]  T.  BOOQIANO. 

(Goart  (4  Appeals  of  New  York.     Oct  2S, 

IdOi.) 

KUKDZa— WHAT    OORWlTUne—AFFKAI/— U- 

vuw— inSTBUoxionB. 
I.T0  oonstitote  murder  in  the  first  decree, 
there  most  be  both  an  intent  to  kill  and  a  de- 
liberate and  premeditated  design  to  kill,  which 
design  most  precede  the  killing  by  some  ap- 
predable  space  of  time,  It  need  not  be  long, 
bnt  It  mnst  be  sufficient  for  some  reflection  on 
the  matter  and  a  dioice  to  kill  or  not  to  kill. 

2.  On  a  review  nnder  Code  Cr.  Proc.  i  688, 
providing  that  where  the  Judgment  is  death  the 
Coort  of  Appeals  mar  order  a  new  trial  if  sat- 
isfied that  the  verdict  is  against  the  evidence  or 
law,  or  Jusdoe  requires  a  new  trial,  it  is  not  the 
province  of  the  court  to  review  conflicting  evi- 
dence, and  with  the  decision  of  the  Jury  the 
coort  cannot  interfere,  unless  it  reaches  the  con- 
ehialon  that  justice  baa  not  been  done. 

3.  On  a  trial  for  murder  in  the  first  degree,  a 
refusal  to  charge  that,  if  the  Jury  is  in  doubt  as 
to  what  actually  happened  in  tlie  room  where 
the  homicide  was  committed,  they  must  bring  In 
a  verdict  of  not  guil^,  is  not  ground  for  re- 
veraal,  as  the  request  included  any  doubt,  how- 
ever slight,  which  the  jury  might  have  as  to 
what  actually  occurred,  especially  where  the 
court  has  charged  fully  as  to  the  right  of  the 
aeenssd  to  the  benefit  of  every  reasonable  doubt 

Appeal  from  Supreme  Court,  Trial  Term, 
Erie  Oonnty. 

Nelson  Bogglano  was  convicted  of  murder 
In  the  first  degree,  and  appeals.    Affirmed. 

Philip  V.  Fennelly,  for  appellant.  Edward 
El  CoatBworth,  Dist  Atty.  (William  S.  Jaclc- 
son,  of  counsel),  for  respondent 

MABTIN.  3.  It  was  claimed  by  the  peo- 
ple that  the  defendant  bad  become  infatuat- 
ed with  the  decedent's  wife,  between  whom 
and  the  decedent  there  had  been  domestic 
difficulties,  and  that  ill  feeUngs  had  arisen 
between  the  defendant  and  the  decedent, 
which,  together  with  such  infatuation,  con- 
stltnted  a  motive  on  the  part  of  the  defend- 
ant to  commit  the  alleged  crime.  Be  testi- 
fied in  his  own  behalf,  admitting  that  he 
killed  the  decedent,  but  claimed  that  it  was 
In  self-defense.  He  also  denied  making  the 
threats  which  were  alleged  and  proved,  or 
tbat  he  had  any  interest  in  the  decedent's 
wife  other  than  tbat  of  friendship.  There 
was  no  eyewitness  to  the  homicide,  and  hence 
the  determination  of  the  question  of  the  de- 
fendant's guUt  was  dependent  upon  his  tea- 
ttmonj  and  the  facta  and  circumstoncee  prov- 
ed in  the  case. 

In  determining  the  questions  presented  by 

f  1.  8m  BoDlclte,  VOL  M,  Cent  Dig.  H  U,  U, 


the  aroellant,  it  la  tmneeessaty  to  review  the 
evidence  in  detail,  as  it  la  manifest  firom  the 
direct  proof,  and  the  facts  and  drcumstan- 
ces  established,  that  the  anestlon  whether 
the  defendant  Ulied  the  decedent  undor  dr- 
cnmttancce  conatltntlng  the  crime  of  mur- 
der In  the  first  degree,  or  whether  his  act 
was  Jnstlfled  upon  the  ground  that  it  was  in 
aelf-defense,  was  dearly  a  question  of  fact 
for  the  Jury,  which  found  against  the  defend- 
ant 

First.  The  appellant  contends  that  no  de- 
liberate and  premeditated  design  to  effect 
the  deadi  of  the  decedent  was  proved.  That 
it  was  necessary  to  establish  premeditation 
and  deliberation  on  the  part  of  the  defend- 
ant to  Justify  the  verdict,  there  is  no  ques- 
tion. By  an  examination  of  the  evidence  it 
la  plainly  disclosed  tbat  there  was  proof 
whid>,  if  believed  by  the  Jury,  was  sufficient 
to  establish  both  premeditation  and  delib- 
eration. Ttda  consistad  of  threats  made  by 
the  defendant;  and  of  facts  and  drcumstan- 
cea  proved  and  admitted  as  to  the  relations 
of  the  parties,  the  time  and  manner  in  which 
the  offense  was  committed,  the  conduct  of 
the  defendant,  his  relations  with  the  de- 
cedent's wife,  and  other  facts  and  circum- 
stances which  bad  a  bearing  upon  that  ques- 
tion. What  is  necessary  to  establish  pre- 
meditation and  deliberation  has  been  so  often 
considered  by  this  court  that  farther  discus- 
sion seems  unnecessary,  except  to  state  the 
rule  applicable  to  this  question  as  estab- 
lished by  its  decisions.  "Under  the  statute, 
there  mnst  be  not  only  an  Intention  to  lUil, 
but  there  must  also  be  a  ddlbernte  and  pre- 
meditated design  to  kill.  Such  design  must 
precede  the  killing  by  some  appredable 
apace  of  time.  But  the  time  need  not  be 
long.  It  must  be  sufficient  for  some  reflec- 
tion and  conaideratlon  upon  the  matt»,  for 
choice  to  Iclll  or  not  to  iUlI,  and  for  the  for- 
mation of  a  definite  purpose  to  Idll.  And, 
when  the  time  is  suffident  for  this,  it  matters 
not  how  brief  It  Is.  The  human  mind  acts 
with  celerity,  which  It  is  sometimes  Impos- 
sible to  measure,  and  whether  a  deliberate 
and  pr«neditated  design  to  kill  was  formed 
must  be  determined  from  all  the  circmnstan- 
ces  of  the  case."  Lelghton  v.  People,  88  N. 
y.  117;  People  v.  Majone,  81  N.  Y.  211,  212; 
People  V.  Conroy,  97  N.  Y.  62,  76;  People  v. 
HawkhiB,  109  N,  Y.  408,  17  N.  E.  3T1;  Peo- 
ple V.  Johnson,  189  N.  Y.  858,  34  N.  EL  920; 
People  V.  Constantino,  198  N.  Y.  24,  47  N.  E. 
87;  People  v.  Kennedy,  1B&  N.  Y.  846,  64 
N.  B.  61,  70  Am.  St  Rep.  557.  It  is  also  firm- 
ly established  by  the  decisions  of  this  court 
that  where  tbe  proof  is  sufficient  to  Justify 
the  Jm7  in  finding  that  the  homicide  was  In- 
tentional, and  resulted  from  suffldent  de- 
liberation and  premeditation  to  warrant  a 
verdict  of  murder  in  the  first  degree,  this 
court  will  not  interfere  with  the  determina- 
tion of  the  Jury  upon  the  facts.  People  v. 
Sutherland,  154  N.  Y.  846,  48  N.  B.  618;  Peo- 
ple V.  Kennedy,  169  N.  Y.  846.  64  N.  B.  61*  70 
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Am.  St.  Rep.  567.  It  foUoTra,  therefore,  tbat 
the  deterznliiatloii  of  the  jury  upon  the  ques- 
tion of  premeditation  and  deliberation  should 
not  be  disturbed  by  this  court 

Second.  The  appellant  contends  tbat  the 
verdict  was  against  the  weight  of  evidence, 
and  that  Justice  requires  a  new  trial.  It  Is 
apprehended  that  the  intention  of  the  de- 
fendant was  practically  to  assert  that  he 
should  have  a  new  trial  under  the  provisions 
of  section  528  of  the  Code  of  Criminal  Pro- 
cedure, which  In  effect  provides  that.  In  a 
case  where  the  Judgment  is  of  death,  the 
Court  of  Appeals  may  order  a  new  trial.  If 
satisfied  that  the  verdict  Is  against  the 
weight  of  evidence  or  against  law,  or  Jus- 
tice requires  a  new  trial,  whether  any  ex- 
ception shall  have- been  taken  or  not.  This 
section  has  been  many  times  considered  by 
this  court,  and  it  has  uniformly  held  that  It 
Is  not  In  the  province  of  the  court  to  review 
or  determine  controverted  questions  of  fact 
arising  upon  conflicting  evidence,  but  that 
the  Jury  is  the  ultimate  tribuna)  In  such  cas- 
es, and  with  its  decision  this  court  cannot 
Interfere,  unless  It  reaches  the  conclusion 
that  Justice  has  not  been  done.  We  are  un- 
able to  reach  any  such  conclusion  in  this 
case,  and  therefore  cannot  properly  inter- 
fere with  the  result  upon  that  ground. 

Third.  The  only  other  question  presented 
by  the  defendant  arises  upon  his  exception 
to  the  refusal  of  the  court  to  charge  that, 
"if  this  Jury  is  In  doubt  as  to  what  actually 
happened  in  that  room  [meaning  a  room  in 
the  house  where  the  homicide  was  commit- 
ted], that  they  must  bring  in  a  verdict  here 
of  not  guilty."  To  this  request  the  court, 
after  having  sought  to  ascertain  the  pur- 
pose of  the  defendant's  counsel  In  making 
the  request,  finally  declined  to  charge  the  de- 
fendant's request  In  that  form.  Therefore 
the  only  question  of  law  presented  la  wheth- 
er the  defendant  was  entitled  to  the  charge 
requested  in  the  form  or  substantially  as 
made.  In  passing.  It  may  be  observed  that 
the  charge  in  this  case,  as  well  as  the  rul- 
ings upon  the  trial,  was  pre-eminently  fair  to 
the  defendant,  and  as  favorable  to  him  as  he 
could  properly  ask.  It  is  also  manifest  from 
the  record  that  the  court  sought  quite  dili- 
gently to  ascertain  the  precise  point  of  the 
defendant's  request,  and  thereby  determine 
whether  there  was  any  proposition  included 
therein  which  it  could  charge  with  propriety 
and  Justice.  But  It  resulted  only  in  the  de- 
fendant's persistence  in  the  request  to  charge 
the  Jury  that,  if  it  "was  In  doubt"  as  to  what 
happened  In  that  room  where  the  offense  was 
committed,  it  must  bring  In  a  verdict  of 
not  guilty.  This  request  was  not  limited  to 
a  reasonable  doubt,  but  Included  any  doubt, 
however  slight,  which  the  Jury  might  have 
as  to  the  most  trivial  act  or  drcumstance 
that  occurred  there.  The  effect  of  establish- 
ing such  a  rule  would  be  to  require  the  peo- 
ple in  every  criminal  case  to  submit  proof 
that  would  establish  to  an  absolute  certainty 


all  the  ingredients  of  the  crime  before  a  con- 
viction could  be  had,  and  would  exclude  cir- 
cumstantial evidence  altogether.  Moreover, 
the  court  had  already  plainly  and  'specifical- 
ly charged  that  the  defendant  was  presumed 
to  be  innocent  until  the  contrary  was  proved, 
and  that,  in  case  of  a  reasonable  doubt 
whether  his  guilt  was  satisfactorily  shown, 
be  was  entitled  to  an  acquittal;  and  also 
that  when  it  appears  that  a  defendant  has 
committed  a  crime,  and  there  is  reasonable 
ground  of  doubt  In  which  of  two  or  more 
degrees  he  is  guilty,  he  can  be  convicted  of 
the  lowest  of  those  degrees  only.  Again,  In 
charging  upon  the  question  of  self-defense, 
the  court  said:  "Of  course.  If  what  he  [the 
defendant]  did  there  was  Justifiable  by  way 
of  self-defense,  under  the  rule  of  law  as  I 
have  given  it  to  you,  then  your  verdict 
should  be  a  verdict  of  not  guilty;  and.  If 
you  have  a  reasonable  doubt  upon  that  sub- 
ject, you  should  give  It  to  the  defendant 
— and  that  applies  not  only  to  that  particular 
feature  of  the  case,  but  to  every  other  feature 
of  the  case,  as  well  as  to  the  question 
of  the  degrees  of  crime,  If  one  has  been 
committed."  It  was  further  charged:  "If 
you  reach  the  conclusion,  beyond  a  reason- 
able doubt,  that  the  defendant  has  committed 
a  crime,  then  it  will  be  your  duty  to  say  so 
by  your  verdict  If  you  reach  the  conclusion, 
beyond  a  reasonable  doubt,  tittat  he  is  guilty 
of  murder  in  the  first  degree,  then  your  ver- 
dict will  be  simply,  'Guilty  as  charged  in  the 
indictment'"  The  court  then  defined  a  rea- 
sonable doubt,  and  again  repeated:  "If  you 
reach  the  conclusion  that  a  crime  has  been 
committed,  and  that  It  is  proven  beyond  a 
reasonable    doubt,  then    It    Is    your    duty 

*  *  •  that  you  shall  say  so  by  your  ver- 
dict Of  course,  if  you  reach  the  conclusion 
that  it  has  not  been  proven  beyond  a  reason- 
able doubt,  and  that  the  defendant  is  inno- 
cent of  any  crime,  which  of  course  follows 
if  you  find  it  has  not  been  proved  beyond  a 
reasonable  doubt,  then  it  will  be  your  duty 

•  •  •  to  report  a  verdict  of  not  guilty." 
This  was  the  end  of  the  charge  of  the  court, 
except  that  It  charged  certain  requests  made 
by  the  defendant  Immediately  following 
was  the  request,  to  which  we  have  already 
referred,  to  charge  the  Jury  that,  If  it  "Is 
In  doubt  as  to  what  actually  happened  in  that 
room,  they  must  bring  in  a  verdict  here  of 
not  guilty."  The  court  having  charged  fully, 
clearly,  and  properly  as  to  the  right  of  the 
accused  to  the  benefit  of  every  reasonable 
doubt  upon  the  evidence,  a  denial  of  a  request 
to  charge  the  proposition  in  different  laji- 
guage  was  not  error.  People  v.  Pallister,  138 
N.  Y.  601,  33  N.  B.  741. 

As  we  have  already  seen,  the  request  here 
was  to  charge  the  Jury  that  it  must  acquit 
if  in  doubt  Such  is  not  the  law.  The  re- 
quest was  Incorrect  Moreover,  it  was  vague 
and  indefinite,  and  could  not  properly  have 
been  granted  In  that  form  or  substance,  and, 
besides,  the  court  had  fully  and  correctly 
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ebarged  upon  tti«  anb}ect  Hence  It  followi 
fhat  the  defendant's  exception  to  the  refusal 
•f  the  court  to  so  charge  was  not  well  taken. 
Having  considered  all  the  questions  pre- 
Knted  to  this  court  by  the  defendant,  and 
finding  none  that  wojild  justify  us  in  revers- 
ing the  Judgment  or  granting  a  new  trial, 
the  Judgment  appealed  from  must  be  af- 
firmed. 

CUIiLEN.  a  J.,  and  O'BRIEN,  VANN,  and 
WERNER,  JJ.,  concur.  GRAT  and  HAIGHT, 
J.,  absent. 

Judgment  of  oonvlctton  affirmed. 


0»  N.  T.  Mt) 

PEOPLE  ex  rel.  McCABB  H  al.  r.  MAT- 
THIES  et  at..  Town  Auditors. 

(Court  of  Appeals  of  New  Tork.     Oct  18, 
1901.) 

MAKDAinra— TOWN  BOARD  ow  AUnrrOBS. 

1.  Mandamus  will  not  lie  to  compel  the  town 
board  of  auditors  to  re-examine  and  allow  a 
claim  against  the  town  which  has  been  rejected 
on  the  gronnd  of  its.  illegality,  it  being  a  quasi 
judicial  determination,  reviewable  by  certiorari 
only. 

Bartlett,  J.,  dissenting. 

Appeal  from  Supreme  Ck>nrt;  Appellate 
DlTlsion,  Second  Department 

Application  by  the  people,  on  the  relation 
of  William  F.  McCabe  and  others,  for  writ 
of  mandamus  to  Charles  A.  Matthies  and 
otbera,  as  the  board  of  town  auditors  of  the 
town  of  White  Plains.  From  an  order  of  the 
Appellate  Division  (87  N.  T.  Supp.  196) 
reversing  an  order  of  the  Special  Term  grant- 
ing a  peremptory  writ,  relators  appeaL  Af- 
firmed. 

L.  Lafiln  Kellogg  and  Alfred  O.  Pett«, 
for  appellants.  Henry  T.  Dykman  and 
Charles  Wesley,  for  respondents. 

IfARTIN,  J.  Although  there  were  many 
important  and  interesting  questions  present- 
ed uptm  the  argument  of  this  appeal  which 
relate  to  the  rights  and  iiabllitlee  of  the  par- 
ties, still,  with  our  view  of  the  case,  its 
ivesent  determination  rests  upon  the  ques- 
tion <rf  remedies  rather  than  the  ultimate 
rights  of  the  parties.  It  seems  quite  plain 
that  the  appellants  have  mistaken  their  rem- 
edy, and  that  the  conrt  below  properly  so 
held.  "The  remedy  by  mandamus  is  of  an 
exceptional  character,  and  the  wilt  issues 
imly  In  that  class  of  cases  where  a  clear  le- 
gal right  Is  made  to  appear  and  there  is  no 
other  adequate  and  leeal  means  to  obtain 
it"  People  ex  rel.  McAlackln  v.  Bd.  of  Po- 
Uce^  107  N.  T.  235,  239,  13  N.  B.  920.  If  a 
relator  may  obtain  relief  by  appeal,  writ  of 
error,  or  certiorari,  he  will  not  be  entitled 
to  mandamns.  2  Spelling  on  ExtrB<ntUnary 
Remedies,  11374. 

The  town  <a  White  Plains  entered  into  a 

f  1.  8m  UaiuUmtta,  voL  St,  Cant  Die  ii  30,  XU. 


written  contract  with  tlie  relators  for  tbe 
Improrement  of  certain  roads  In  that  town 
outside  of  the  village  of  White  Plains.  In 
doing  this  work  they  used  several  thousand 
cubic  yards  of  stone  more  than  at  the  time 
of  the  contract  they  contemplated  would  be 
necessary.  For  the  valne  of  such  stone  they 
filed  a  dalm  with  the  town  board  of  the  town 
of  White  Plains,  which  by  statute  is  the 
board  of  town  auditors.  This  body  refus- 
ed to  audit  the  claim,  and  the  relators  pro- 
cured a  peremptory  writ  of  mandamus  di- 
recting Its  examination  and  audit  Pursu- 
ant to  the  mandate  of  that  writ,  the  re> 
spondents  met  as  the  town,  board  of  th* 
town  of  White  Plains,  the  town  clerk  produ- 
ced the  record  touching  the  matter  in  con- 
troversy, together  with  the  original  notice 
of  claim  verified  by  the  relators,  and  the 
terms  of  the  contract  between  the  relators 
and  the  town  were  then  discussed  and  con- 
sldned  by  the  board.  An  examination  of 
the  papers  presented  disclosed  that  in  the 
contract  between  the  parties  it  was,  among 
other  things,  agreed  and  recited  that  the 
quantities  of  materials  stated  in  the  esti- 
mate of  the  engineer  were  given  with  as 
much  accuracy  as  possible;  that  such  quan- 
tities were  approximate  only,  and  that  bidr 
dere  were  required  to  form  their  own  judg- 
ment of  the  quantities  and  character  of  the 
work  by  personal  examination  of  the  ground 
and  of  the  specifications  and  drawings  re- 
lating to  such  work;  that  the  price  agreed 
to  be  paid  per  lineal  foot  for  the  completed 
road  must  include  the  cost  of  all  excava- 
tions, of  all  materials  of  whatever  nature^ 
and  the  furnishing  of  whatever  labor  was 
necessary  for  its  full  completion  In  the  man- 
ner stated  therein;  that  the  prices  named  by 
the  contractors  were  to  cover  the  cost  of  fup 
nishlng  all  labor  and  materials,  and  perfornk- 
Ing  all  the  work  under  the  contract  In  ao 
cordance  with  the  plans  and  speclQcationa, 
and  every  expense  incidental  to  the  execu- 
tion of  the  work;  that  there  should  be  no 
allowance  for  extras  In  any  account,  or  toe 
any  extra  work  or  materials,  except  where 
there  was  a  special  agreement  made  before 
said  extra  work  was  done  or  materials  fur- 
nished; that  the  contractors  declared  in 
writing  over  their  signatures  that  the  prices 
named  In  the  contract  were  intended  to  cov- 
er all  labor,  materials,  and  expenses  of  every 
kind  necessary  to  the  completion  of  the  con- 
tract, including  all  claims  that  might  arise 
through  damage  or  any  other  cause  whatever, 
and  they  also  agreed  that  they  would  make 
no  claims  on  account  of  any  variation  be- 
tween the  quantities  of  tbe  approximate  es- 
timate and  the  quantities  of  the  work  as 
done,  nor  on  account  of  any  misconceptioii 
or  misunderstanding  of  the  nature  and  char- 
acter of  the  work  to  be  done  or  the  charact^ 
or  place  where  it  was  to  be  done.  At  a  mee^ 
ing  of  tbe  town  board  the  bids  of  the  appel- 
lants for  such  work  were  opened,  th^ 
bids   or   proposals   were    accei-ted,   ud  a 


Digitized  by 


Ljoogle 


104 


72  NOBTHBASTEBN  BEPOSTBB. 


(N.T. 


contract  was  oidered  prepared  for  tbe  comple- 
tion of  the  work  In  the  manner  and  form 
set  forth  In  and  by  tbe  Bald  Bpedflcatlons, 
and  the  said  contractors  signified  their  will- 
ingness to  accept  such  contract,  and  do  and 
perfmrm  every  act  and  tiling,  and  furnish 
all  labor  and  materials  necessary,  for  tbe 
proper  completion  of  the  work  in  accordance 
with  tbe  plans  and  spedflcatlons  as  prepared 
by  tbe  engineer  employed  by  the  town  board. 
Tbe  said  contract  was  signed  and  executed 
by  tbe  said  relates  on  Angost  8,  1899.  Tbe 
appdiants  thereby  agreed  to  carry  out  and 
perform  said  agreement  as  set  forth  In  ttxeie 
bid'  or  iMnposal  to  the  satisfaction  of  the  en- 
gineer In  charge  of  the  work,  and  to  the  sat- 
isfaction of  the  town  board  of  tbe  town 
of  White  Plains,  and  agreed  to  furnish  all 
labor  and  material  necessary  for  the  proper 
and  complete  performance  of  said  work  to 
the  satisfaction  of  the  board.  It  was  like- 
wise further  ag^reed  and  distinctly  nnder- 
stood  between  the  parties  that  no  claim  for 
extra  wwk  of  any  kind  should  exist  in  favor 
of  the  appellants  unless  the  same  had  been 
ordered  by  the  town  board  at  a  meeting 
•  duly  called  for  the  purpose,  or  a  regular 
meeting  of  snch  town  board,  and  that  no 
snch  claim  should  then  exist  nntll  a  certi- 
fled  copy  of  the  resolution  duly  passed  an- 
thorlzlng  such  extra  work  should  have  been 
served  upon  the  appellants.  This  provision 
was  never  complied  with  as  to  the  extra 
material  claimed  to  have  been'  furnished, 
and  for  which  the  relators  recovered  at  Trial 
Term.  It  was  also  agreed  that  the  work 
covered  by  the  specifications  and  plans,  not 
only  during  its  progress,  but  on  Its  final  com- 
pletion, must  conform  truly  to  the  lines  and 
levels  as  given  by  tbe  engineer,  and  must  be 
built  according  to  the  plans  and  specifications 
furnished. 

This  brief  statement  as  to  some  of  the 
material  terms,  conditions,  and  agreements 
which,  under  the  contract,  were  to  be  kept 
and  performed  by  the  relators,  dlBcloses  quite 
plainly  that  the  question  whether,  under  the 
contract,  they  had  any  legal  claim  against 
the  town  of  White  Plains  for  excess  of  ma- 
terial used  by  them,  If  tbe  amount  used  was 
in  excess  of  the  amount  originally  contem- 
plated, was  presented  to  tbe  board  for  Its 
determination.  On  the  presentation  of  the 
relators'  claim  to  the  board,  it  became  its 
duty,  especially  imder  the  mandate  of  tbe 
writ  of  mandamus  first  served,  to  examine 
that  claim  under  and  in  view  of  the  terms 
and  provisions  of  the  contract,  and  to  first 
determine  whether  snch  claim  was  a  proper 
one  against  the  town,  and,  if  so,  then  to 
determine  the  amount  to  be  allowed  thereon. 
So  that  the  first  question  which  .the  board 
was  called  upon  to  determine  related  to  the 
propriety  or  legality  of  the  claim  against  the 
town.  That  question  the  board  of  auditors 
passed  upon,  and  held  that  under  the  pro- 
visions of  the  contract  the  relators  had  no 
valid  Of  proper  claim  against  the  town,  and 


we  are  now  called  npon  to  determine  wheth- 
er that  decision  could  be  properly  reviewed 
and  reversed  in  a  proceeding  or  action  in- 
stituted by  a  writ  of  alternative  mandamus. 

In  compelling  the  performance  of  a  public 
duty  by  an  Inferior  officer  or  tribunal,  the 
question  arises  whether  the  duty  Is  of  a  Judi- 
cial or  of  a  merely  ministerial  character. 
"If  the  duty  be  of  a  Judicial  character,  a 
mandamus  will  be  granted  only  where  there 
is  a  refusal  to  perform  it  in  any  way;  not 
where  it  is  done  in  one  way  rather  than  an- 
other, erroneously  instead  of  properly.  la 
other  words,  the  court  will  only  Insist  that 
the  person  who  Is  the  Judge  shall  act  as  such, 
but  it  will  not  dictate  in  any  way  what  bia 
Judgment  should  be."  Shortt  on  Mandamns, 
276  (*256).  "To  audit  is  to  hear,  to  examine 
an  account,  and  in  its  broader  sense  It  in- 
cludes its  adjustment  or  allowance,  disallow- 
ance or  rejection."  People  ez  reL  Myers  t. 
Barnes,  114  N.  Y.  317,  323,  20  N.  B.  609,  610; 
People  ex  rel.  Brown  v.  Board  of  Apportion- 
ment, 52  N.  Y.  224,  227. 

The  board  of  town  auditors  were  author- 
ized and  required  by  statute  to  examine  and 
decide  as  to  the  claims  made  and  presented 
against  the  town  by  the  relators.  It  is  a 
statutory  trlbimal  or  court  to  hear  and  allow 
or  reject  any  claims  presented.  "The  ex- 
amination of  the  account  is  the  trial,  and  its 
allowance  or  disallowance  is  the  Judgment 
ot  this  tribunaL  As  a  general  rule,  no  claim 
against  a  town  is  obligatory  upon  or  is  en- 
forceable against  the  town  until  it  has  been 
audited  or  examined  and  allowed."  People 
ex  rel.  Van  Keuren  v.  Bd.  of  Town  Au- 
ditors, 74  N.  Y.  810.  Moreover,  the  Juris- 
diction of  such  board  over  claims  against  the 
town  is  not  only  original,  but  Its  determina- 
tion is  conclusive  until  brought  under  direct 
review  in  another  court  in  the  manner  pre- 
scribed by  law.  People  ex  reL  Myers  ▼. 
Barnes,  supra;  Osterhondt  v.  Blgney,  98 
N.  Y.  234.  It  was  the  duty  of  the  board  to 
decide  as  to  tbe  legality  of  the  relators'  claim, 
and  whether  it  was  a  town  charge.  Tenney 
V.  Mantner,  24  Hun,  840;  People  ex  reL 
Everett  v.  Board  of  Supervisors,  03  N.  Y. 
397,  403.  The  determination  of  the  town 
auditors  by  which  they  decided  that  iba 
claim  presented  by  the  relators  was  not  a 
valid  claim  against  the  town  and  should  be 
rejected  was  a  Judicial  determination,  and 
is  conclusive  until  reversed  or  modified  In 
proceedings  by  certiorari.  A  mandamus  will 
not  issue  commanding  the  board  to  do  over 
again  what  it  has  done,  but  with  a  dUTerent 
result.  This  would  imply  that  the  Supreme 
Court  might  dictate  the  Judgment  of  the 
board.  People  ex  rel.  Thurston  v.  Town  Au- 
ditors of  Elmlra,  82  N.  Y.  80,  82;  People  ex 
reL  Phoenix  v.  Bupervisoni  of  New  York,  1 
HllL  362;  People  ez  reL  Harris  v.  Oommls- 
sioners  of  the  Land  Office,  149  N.  Y.  26,  SO. 
4S  N.  B.  418;  People  ez  rd.  Vil.  of  Brock- 
port  V.  Sutphin,  166  N.  Y.  163,  69  N.  B.  770. 

Again,  It  is  well  established  that,  where  a 
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matter  has  b««n  Bubmltted  to  an  anthorlzed 
Judicial  tribunal,  its  decision  is  final  between 
the  parties  until  it  has  been  reversed,  set 
aside,  or  rejected;  and  the  rule  of  res  ad- 
jndlcata  applies  to  all  Judicial  determlna- 
tiona,  whether  made  in  actions,  or  in  sum- 
mary or  special  proceedings,  or  by  Judicial 
officers  in  matters  properly  submitted  for 
their  determination.  Culross  y.  Uibbons, 
130  N.  Y.  447,  454,  29  N.  B.  839,  Citing  People 
ex  rel.  Myers  v.  Barnes,  114  N.  T.  81T,  20  N. 
B.  609,  21  N,  B.  739;  Leavltt  ▼.  Wolcott, 
9S  N.  T.  212;  People  ex  rel.  Hatzel  t.  Bail, 
80  N.  T.  117;  Demarest  v.  Darg,  82  N.  Y. 
281;  Sibley  v.  Waffle,  16  N.  T.  180;  Super- 
visors of  Onondaga  v.  Briggs,  2  Denio,  88. 

It  in  to  be  rem^nbered  that,  before  the  ap- 
plication for  the  writ  at  alternative  mandamus 
upon  which  the  relators  recovered  Judgment 
against  the  town  In  this  action,  they  bad  pre- 
sented their  claim  to  the  board  of  town  au- 
ditors to  be  acted  upon  by  It  In  pursuance  of 
a  mandamus  which  had  been  previously  Is- 
sued, and  that  the  claim  was  rejjected.  TMs 
claim  was  first  presented  to  tlte  board  No- 
vember 4,  1801.  The  board  refused  to  act 
on  the  ground  that  It  did  not  come  wlthia 
its  province.  On  December  2Tth  of  that 
year  an  application  was  made  to  a  Special 
Term  of  the  Supreme  Court  for  a  peremp- 
tory writ  compelling  the  board  to  audit  the 
claim.  It  was  granted  on  January  18,  1902, 
and  m  peremptory  wilt  Issued  directed  to 
such  board  commanding  it  to  examine  and 
audit  the  rdators'  aceomt  On  the  22d  of 
tlMt  month  the  board  met  for  that  purpose. 
At  ttaat  meeting  the  town  clerk  produced 
before  the  board  the  records  relating  tbem- 
to^  including  the  relators'  daim  and  con- 
tmet,  as  well  as  the  original  notice  of  daim 
dated  October  1,  1901,  made  by  the  relators 
to  the  supon^sor  of  the  towp  of  White  Plains, 
and  also  presented  the  contract  between  the 
relators  and  the  town,  dated  August  8,  1880, 
and  filed  In  the  town  clerk's  office  on  the 
next  day,  whereupon  the  terms  of  this  con- 
tract were  examined,  discussed,  and  con- 
sidered by  the  board,  and  thereupon  it  was 
moved  that  tba  claim  be  rejected  on  the 
ground  that  it  was  not  a  legal  claim  against 
the  town  of  White  Plains,  and  that,  if  any 
extra  work  was  done,  the  claim  for  it  was  In 
violation  of  the  express  terms  of  the  contract. 
This  motion  was  carried,  and  the  claim  there- 
by rejected.  Subsequentiy,  on  March  18, 
1902,  an  order  was  obtained  by  the  relators 
requiring  the  respondents  to  show  cause  why 
an  alias  writ  of  peremptory  mandamus 
should  not  Issue  commanding  the  respond- 
ents to  audit  and  examine  and  allow  the  re- 
lators' claim.  Alter  argumemt,  an  order  was 
made  for  the  issuance  of  an  alias  or  alterna- 
tive writ,  which  was  Issued.  The  return 
thereto  was  filed  on  July  80,  1902,  and  the 
final  order  in  this  action  was  based  upon  the 
trial  of  the  Issues  of  fact  raised  by  this  re- 
ti^n.  The  Jury  found  for  the  relators,  and 
awarded  them  the  sum  of  $19,984.25.    A  mo- 


tion for  a  new  trial  was  made  and  denied, 
and  Judgment  was  entered  for  the  amount 
thus  awarded.  An  appeal  was  subsequentiy 
taken  to  the  Apt>ellate  Division  from  the  or- 
der allowing  the  alias  or  alternative  writ, 
from  the  final  order  for  the  peremptory  writ, 
and  from  the  order  denying  the  respondents' 
motion  for  a  new  trial  upon  the  minutes. 
After  hearing  the  arguments  of  counsel,  the 
court  reversed  the  order  granting  a  peremp- 
tory writ  of  mandamus,  and  dismissed  all 
the  proceedings  had  in  that  action,  including 
the  order  denying  the  respondents'  motion 
for  a  new  trial. 

The  respondents  contend,  and  the  court  be- 
low held,  as  we  think  correctly,  that  the  trial 
court  had  no  power  to  issue  the  alias  or  al- 
ternative writ  of  mandamus  herein,  as,  at 
the  time  this  writ  was  obtained,  there  had 
already  been  an  audit  and  determination  of 
the  relators'  claim  by  the  board  of  town 
auditors.  It  Is  not  denied  that  at  the  time 
of  such  audit  the  board  had  before  It  the 
claim  of  the  relators,  the  contract  between 
the  parties,  and  all  the  records  relating  to 
the  transaction,  and  that,  after  an  examina- 
tion and  discussion  of  tiie  questions  Involved, 
the  relators'  claim  was  rejected  upon  the 
ground  that  It  was  not  a  proper  claim  against 
the  town,  and  that,  even  if  the  work  was 
done,  the  claim  was  in  violation  of  tlie  ex- 
press terms  of  the  contract  As  we  have 
already  seen,  the  authorities  are  to  the  ef- 
fect that  what  was  done  by  the  board  was 
an  auditing  .of  the  relators'  account.  It  heard 
the  claim  which  was  presented,  examined  it, 
and  disallowed  and  rejected  it.  It  was  its 
duty  to  determine  the  legality  of  the  claim, 
and  whether  it  was  a  proper  charge  upon  the 
town.  "The  statute  has  created  a  beard  of 
town  auditors  to  examine  and  decide  upon 
claims  made  and  presented  against  a  town. 
*  •  ♦  9ucb  board  is  a  statutory  tribunal  or 
court  to  hear  and  to  allow  or  reject  any 
claims  presented  against  the  town.  The  ex- 
amination of  the  account  is  the  trial,  and  Its 
allowance  or  disallowance  Is  the  Judgment  of 
this  tribunal,"  and  the.  determination  of  the 
board,  like  the  determination  of  all  courts,  is 
conclusive  until  reversed  or  modified  under 
proceedings  properly  instituted  for  Its  re- 
view. ■  People  ex  rel.  Myers  v.  Barnes,  supra. 
A  second  mandamus  could  not  properly  issue 
commanding  the  board  to  do  over  again 
what  it  had  already  done,  but  with  a  dif- 
ferent result  Any  other  conclusion  would 
result  in  a  dictation  by  the  court  as  to  the 
Judgment  the  board  might  render,  which 
clearly  could  not  properly  be  done.  We  think 
the  claim  presented,  when  examined  in  the 
light  of  the  contract  t>etween  the  parties,  pre- 
sented a  question  to  be  determined  by  the 
board  of  town  auditors,  and  that  its  deter- 
mination was  final  until  reversed  or  modified 
on  review  by  an  appellate  court  '^he  rule 
which  forbids  the  recqpening  of  a  matter  once 
Judicially  determined  by  a  competent  Juris- 
diction applies  «a  well  to  the  decisions  of 
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special  and  subordinate  tribunals  as  to  tbe 
decisions  of  courts  exercising  general  Judi- 
cial powers."  Osterhoudt  v.  Rigney,  98  N.  X. 
222,  234.  It  was  there  said  by  Andrews,  J.: 
"The  question  is  therefore  presented  as  to 
tbe  power  of  a  board  of  audit  to  audit  and 
allow  claims  which  bare  been  passed  upon 
and  rejected  by  a  prior  board.  •  •  •  Van 
Wormer  v.  Mayor,  etc.,  of  Albany,  15  Wend. 
262;  White  v.  Coatsworth,  6  N.  Y.  137.  The 
decisions  of  boards  of  audit  have  been  con- 
sidered as  embraced  within  the  principle. 
Supervisors  of  Chenango  v.  Birdsall,  4  Wend. 
453;  People  ex  rel.  Thomson  v.  Supervisors 
of  Schenectady  County,  35  Barb.  408;  Peo- 
ple V.  Stocking,  50  Barb.  573;  Supervisors  of 
Onondaga  v.  Briggs,  2  Denlo,  26.  There  Is 
no  express  power  conferred  on  a  board  of 
town  auditors  to  reverse  the  decisions  of  a 
prior  board.  The  system  of  town  audit  con- 
templates an  annual  or  semiannual  adjust- 
ment of  town  accounts.  The  supervisors  are 
required  to  cause  the  amounts  specified  In 
the  certificate  of  the  auditors  to  be  levied 
upon  the  town,  and  they  cannot  reverse  or 
review  tbe  action  of  the  auditors.  Laws 
1840,  p.  262,  c.  306,  S  4.  All  the  arrangements 
of  the  statute  look  to  a  summary  and  com- 
plete determination  by  the  auditors  In  re- 
spect to- claims  presented  for  audit.  It  would 
certainly  occasion  gn^at  Inconvenience,  and 
open  the  door  to  fraudulent  practices,  if  an 
account  once  considered  and  rejected  on  the 
merits  could  be  presented  to  any  subsequent 
board  of  audit  for  readjudlcatlon." 

As  we  have  already  seen,  a  board  of  town 
auditors.  In  passing  upon  an  account  pre- 
sented to  it,  acts  Judicially.  An  audit  may 
properly  be  directed  by  mandamus,  and, 
when  made.  It  Is  reviewable  by  certiorari. 
People  ex  rel.  Hamm  v.  Town  Auditors,  43 
App.  DIv.  22,  59  N.  T.  Supp.  615;  Colby  v. 
Town  of  Day,  75  App.  Dlv.  211,  216,  77  N.  Y. 
Supp.  1022.  In  the  latter  case  It  was  held 
that  the  town  board  alone  had  Jurisdiction 
to  determine  tbe  claim  against  the  town, 
and  It  was  there  said:  "If  a  claim  of  which 
the  town  board  only  has  Jurisdiction  has 
been  by  it  ignored,  the  remedy  Is  by  manda- 
mus to  compel  It  to  audit  the  same;  If  the 
claim  has  been  rejected,  the  remedy  is  by 
certiorari  to  review  its  action."  While  this 
case  was  reversed  by  the  Court  of  Appeals, 
the  doctrine  referred  to  was  not  questioned. 
It  being  reversed  upon  the  ground  that  there 
was  no  specific  exception  suflScient  to  present 
any  question  of  law  for  review  by  the  Ap- 
pellate Division.  There  was  no  such  defect 
In  this  case.  At  the  conclusion  of  the  re- 
lators' evidence  the  respondents  moved  for 
a  nonsuit  and  dismissal  of  the  complaint, 
among  others,  upon  the  ground  that  the  en- 
gineer had  no  power  or  authority  to  vary 
the  terms  of  the  contract,  to  change  the 
grade  or  crossnsectlons,  or  Increase  or  de- 
crease the  amount  of  the  work,  and,  if  .extra 
work  was  done  by  the  relators  in  the  absence 
of  any  resolution  being  passed  by  the  town 


board  authorizing  It,  no  recovery  could  be 
had.  This  motion  was  denied,  and  the  re- 
spondents excepted.  At  the  close  of  all  tbe 
testimony  this  motion  was  renewed  upon  the 
grounds  stated  at  the  close  of  the  plaintiffs' 
evidence,  and  upon  the  ground  that  neither 
the  engineer  nor  the  Inspector  bad  any  au- 
thority to  Increase  the  liability  of  the  town 
beyond  the  amount  fixed  by  the  act  author- 
izing the  Improvement;  also  upon  the  ground 
that,  before  the  application  for  the  writ  of 
alternative  mandamus,  the  claim  was  pre- 
sented to  and  acted  upon  by  the  board  of 
town  auditors  In  pursuance  of  the  mandamus 
issued  to  them  for  that  purpose,  and  that  this 
determination  of  the  board,  like  the  deter- 
mination of  all  courts,  was  conclusive  until 
reversed  or  modified  In  proceedings  In  cer- 
tiorari, and  that  a  mandamus  would  not  lie 
commanding  the  board  to  do  over  again 
what  it  had  done,  but  with  a  different  re- 
sult; likewise  on  the  further  ground  that 
where  a  body  like  a  board  of  town  auditors 
is  clothed  with  a  discretion,  It  may  do  or 
omit  to  do  the  act  or  thing  according  to  the 
judgment  of  the  body  authorized  to  act;  that 
a  mandamus  can  only  issue  to  compel  action 
in  case  of  a  refusal  to  act,  and  when  a  de- 
cision is.  made  the  remedy  by  mandamus 
ends,  and  that  the  court  is  powerless  on 
mandamus  to  review  the  decision  or  compel 
a  decision  the  other  way,  because  the  court 
may  disagree  as  to  the  Justness  or  propriety 
of  tbe  questions  reached;  and  on  the  fur^ 
ther  ground  that  the  determination  of  the 
board  of  town  auditors  was  conclusive  until 
reversed.  This  motion  was  denied,  and  the 
respondents  duly  excepted.  This  exception 
brought  up  for  review  by  the  Appellate  Di- 
vision all  the  questions  discussed.  Our  con- 
clusion is  that  the  exceptions  were  well  taken, 
that  the  Appellate  Division  properly  revers- 
ed the  order  of  the  Special  Term,  and  thai, 
the  decision  of  the  Appellate  Division  should 
be  affirmed,  with  costs  to  the  respondents  In 
all  the  courts. 

PARKEB,  0.  J.,  and  O'BBIKN,  VANN, 
CULIiBN,  and  WBBNEE,  JJ.,  concur. 
BABTLETT,  X,  dissents. 

Order  affirmed. 


0.79  N.  T.  281) 

KING  r.  ASHLEY. 
(Court  of  Appeals  of  New  York.    Oct  28, 1904.) 

OOCBTS  OF  APPEAl>-^njBlSDICTION— FINAI   OE- 
DEB— wrrHBSS— PBIVnjJQE  or  ATTOBNKT. 

1.  An  order  punishing  a  witness  for  contempt 
for  failure  to  answer  questions  In  proceedings 
under  Code  Civ.  Proc.  §§  2707,  2709,  for  dis- 
covery as  to  property  of  a  decedent's  estate,  la 
a  final  order,  and  appealable  to  the  Court  of 
Appeals. 

2.  The  privilege  of  an  attorney  under  Code 
Civ.  Proa  S  83o,  In  relation  to  communications 


^ 


2.  Sea  Wltnessei,  toL  SO,  Cent  Die.  U  747,  769- 
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from  «  cHent,  does  not  extend  to  ererytbing 
coming  to  his  Icnowledse  while  acting  as  attor- 
ney, and  does  not  include  information  derived 
from  other  persona  or  other  soorces. 

Appeal  from  Supreme  Court,  Appellate  Di- 
Tislon,  Third  Department. 

Proceeding  by  H.  Prior  King,  executor  of 
William  Moore,  against  Eugene  L.  Ashley,  for 
discovery.  From  an  order  of  the  Appellate 
Division  (89  N.  T.  S.  482)  affirming  an  order 
punishing  the  defendant  for  contempt,  he 
appeals.    Affirmed. 

Henry  W.  Williams,  for  appellant  Ed- 
ward M.  Angell,  for  respondent 

PER  CURIAM.  This  was  a  proceeding  In- 
stituted under  sections  2707  and  2709  of  the 
Code  of  Civil  Procedure  for  the  examination 
of  the  appellant  to  obtain  a  discovery  of  his 
Information  concerning  property  belonging 
to  the  estate  of  William  Moore,  deceased. 
The  appellant  attended  in  answer  to  a  cita- 
tion, but  declined  to  answer  certain  qnestlons 
put  to  him  on  the  ground  that  by  section  835 
of  the  Oode  of  Civil  Procedure  he  was  for- 
bidden to  disclose  the  Information  sought 
having  been  the  attorney  and  counsel  of  the 
deceased.  The  sole  object  for  which  the  pro- 
ceeding was  instituted  was  to  obtain  the  dis- 
closure of  Information.  We  think  that  the 
order  punishing  the  witness  for  failure  to 
answer  is  the  final  order  in  the  proceeding, 
and  therefore  appealable  to  this  court  Peo- 
ple ez  rel.  Grant  v.  Warner,  51  Hun,  53,  8 
N.  1.  Supp.  768,  affirmed  on  opinion  below 
125  N.  T.  746,  27  N.  B.  407;  Matter  of  Strong 
V.  Randall,  177  N.  X.  400,  69  N.  E.  721. 

On  the  merits  we  think  the  order  should 
be  affirmed.  It  Is  not  necessary  to  consider 
whether,  by  the  execution  and  publication  ol| 
a  will  disposing  of  bis  interest  in  the  estate 
of  William  Van  Rensselaer,  the  testator 
withdrew  any  communications  he  may  have 
made  to  the  witness  as  to  the  Identity  and 
location  of  that  estate  from  the  seal  of  con- 
fidence and  the  protection  of  section  857  of 
the  Code.  The  questions  for  failure  to  an- 
swer which  the  appellant  was  punished  are, 
as  required  by  sections  11  and  2267  of  the 
Code,  specifically  set  forth  In  the  order  ad- 
judging the  appellant  guilty  of  contempt. 
These  qnestlons  do  not  call  for  communica- 
tions from  the  deceased  to  the  appellant,  but 
for  Information  wWeh  he  had  obtained  from 
other  sources  as  appears  by  his  own  testi- 
mony. It  was  settled  in  the  cases  which 
arose  before  the  enactment  of  the  Code  pro- 
visions on  the  subject  that  the  privilege  of 
the  attorney  (or  rather  that  of  the  client,  for 
it  is  such)  does  not  extend  to  everything 
which  comes  to  his  knowledge  while  acting 
U  attorney  or  counsel,  and  does  not  include 
information  derived  from  other  persons  or 
oth»  sources.  Crosby  v.  Berger,  11  Paige, 
377,  42  Am.  Dec.  117;  Bogert  t.  Bogert  2 
Edw.  Oh.  399;  Ooveney  v.  Tannahill,  1  Hill, 
33,  37  Am.  Dec.  287.  The  section  of  the  Code 
Is  a  mece  re-enactment  of  the  common-law 


rale.  Horlbnrt  t.  Hurlbnrt  128  N.  T.  420, 
28  N.  E.  651,  26  Am.  St  Rep.  482.  The  ap- 
pellant was,  therefore,  properly  required  to 
give  all  his  information  or  knowledge  on  the 
subject  that  did  not  Involve  communica- 
tions with  the  deceased. 

The  order  appealed  from  staonld  be  afOrm- 
ed,  with  costs. 

CULLEM,  C.  3.,  and  O'BRIEN,  MARTIN, 
VANN,  and  WERNER,  JJ,  concur.  GRAY 
and  HAIQHT,  JJ.,  absent 

Order  affirmed. 


(17«  N.  T.  261) 
In  re  UNION  TRUST  00. 
(Court  of  Appeals  of  New  Xork.     Oct  18, 
1904.) 

WILLS— C05STBUCTlON—"tJNM  ARMED. ' ' 
1.  The  word  "unmarried,"  as  used  in  a  testa- 
mentary provision  directing  that  in  case  of  the 
death  of  his  daughter  without  issue  }:hat  por- 
tion of  the  estate  bequeathed  to  her  should  go 
to  such  person  or  persons  as  would  "receive  the 
same  were  I  to  die  in  and  an  inhabitant  of  the 
state  of  New  Tork,  unmarried  and  intestate," 
means  not  married  at  the  time  of  testator's 
death,  not  as  never  having  been  married;  and 
in  such  event  the  property  be<;faeathed  passes  to 
the  descendants,  and  not  to  the  collateral  rela- 
tives of  the  testator. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department 

In  the  matter  of  the  accounting  of  the 
Union  Trust  Company,  trustee  under  the  will 
of  Richard  M.  Hoe.  From  a  decision  in  fa- 
vor of  Emily  A.  Lawrence,  Emma  B.  Hoe,  ex- 
ecutrix, and  others,  appeal.    Affirmed. 

See  86  N.  T.  Supp.  1149. 

R.  Burnham  Moffat  Morris  J.  Hlrsch, 
Charles  R.  Hlckox,  and  Hector  W.  Thomas, 
for  appellants.  Edward  B.  Whitney,  Luclen 
Oudln,  Charles  C.  Burllngbam,  and  Charles 
Lowell  Barlow,  for  respondents  Emily  A. 
Lawrence  et  al.  Robert  E.  Deyo,  for  respond- 
ents Mary  S.  Harper  et  al. 

GULLEN,  G.  J.  The  sole  question  present- 
ed by  this  appeal  is  the  construction  to  be 
given  to  the  will  of  Richard  M.  Hoe,  who 
died  leaving  a  widow  and  four  daughters  and 
the  issue  of  a  deceased  daughter.  Tersely 
stated,  the  testator  gave  all  his  residuary  es- 
tate to  his  executors  In  trust  to  pay  the  in- 
come to  bis  widow  for  life  and  upon  her 
decease  to  divide  said  estate  Into  five  shares, 
to  hold  one  In  trust  for  each  of  the  four 
daughters,  and  on  the  death  of  such  daugh- 
ter he  gave  the  share  so  held  In  trust  to  the 
issue  of,  said  daughter  then  surviving  in  the 
same  manner  and  to  the  same  effect  ds  If 
the  daughter  had  died  an  Inhabitant  of  the 
state  of  New  York  intestate,  leaving  no  hus- 
band, and  had  herself  owned  the  share, 
Then  follows  in  the  gift  in  favor  of  the  tes- 
tator's daughter  Annie  C.  Hoe  this  provi- 
sion: "If  however  there  shall  be  no  such  is- 
sue then  surviving  then  upon  the  death  of 
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the  BaM  Xnnte  or  npon  tbe  deatb  of  my  said 
wife  or  my  death,  whichever  last  occurs,  I 
give,  devise  and  bequeath  tbe  said  'Third 
Residuary  Portion'  unto  such  person  or  per- 
sona as  would  by  law  receive  the  same  were 
I  to  die  in  and  an  inhabitant  of  tbe  state  of 
New  Tork,  unmarried  and  intestate  as  to 
said  portion."  Precisely  similar  provisions 
are  made  as  to  two  of  the  other  shares  and 
as  to  the  share  which  on  the  death  of  his 
widow  is  given  absolutely  to  the  issue  of  his 
deceased  daughter  if  any  be  then  living.  In 
the  gift  of  a  share  to  one  of  his  daughters 
the  word  "unmarried"  before  "intestate"  la 
omitted.  Annie  Hoe  died  a  few  months  after 
the  testator,  unmarried,  without  issue.  On 
the  death  of  the  widow,  which  occurred  sub- 
sequent to  that  of  the  daughter,  this  contro- 
versy over  the  disposition  of  Annie's  share, 
or  what  would  have  been  her  share  if  she 
bad  survived,  arose  between  the  collateral 
relatives  of  the  testator,  who  are  the  appel- 
lants here,  and  his  descendants,  the  respond- 
ents.      • 

The  claim  of  the  appellants  is  based  on 
the  provision  by  which,  in  the  contingency 
which  has  actually  occurred,  the  testator 
gave  the  share  to  the  persons  who  would  have 
received  the  some  under  the  laws  of  this 
state  had  he  died  unmarried  and  intestate. 
The  whole  controversy  turns  upon  the  con- 
struction of  the  word  "unmarried."  The  ap- 
pellants contend  that  the  primary  meaning 
of  that  word  is  "never  having  been  married," 
and  that,  had  the  testator  never  been  mar- 
ried, he  could  have  had  no  lawful  descend- 
ants entitled  under  our  law  to  share  in  his 
estate,  and  the  estate  would  go  to  his  collat- 
eral relatives.  The  word  "unmarried"  has 
been  the  subject  of  Judicial  interpretation 
in  a  number  of  English  cases.  These  cases 
may  be  divided  Into  three  classes:  First 
Where  there  has  been  a  gift  to  a  class  of 
women  described  in  a  will  as  unmarried.  In 
such  cases  it  is  held  that  the  term  did  not 
Include  widows,  though  there  are  decisions 
to  the  contrary  (Hall  v.  Robertson,  4  De 
O.,  M.  &  G.  780),  and  tbe  opposite  rule  has 
been  held  in  Pennsylvania  (Ck>nway's  Es- 
tate, 181  Pa.  156,  37  Atl.  204).  In  the  second 
class  the  question  arose  where  there  was  a 
gift  over  In  case  of  the  death  of  a  primary 
devisee  or  legatee  unmarried.  In  this  class 
of  cases  there  has  been  a  disposition  to  adopt 
the  same  construction,  and  to  bold  that, 
where  the  primary  devisee  had  married,  but 
left  neither  wife  nor  husband  surviving,  the 
gift  over  did  not  take  effect  In  such  cases, 
however,  the  effect  of  the  construction  given 
to  the  term  was  to  favor,  not  exclude,  the 
heirs  or  issue  of  the  testator  or  of  the  pri- 
mary devisee  or  legatee.  The  third  class,  and 
tiy  far  the  most  numerous,  la  that  of  mar- 
riage settlements.  A  very  common  form  of 
such  settlements  has  been  a  trust  income 
payable  to  the  wife  during  life,  with  or  with- 
-out  a  power  of  appointment  over  the  remain- 
der, to  be  exercised  by  will ;   and,  in  case 


of  default  in  appointment,  the  trust  estate  te 
be  distributed  as  if  the  wife  had  died  un- 
married and  Intestate.  The  great  weight 
of  authority  is  to  the  effect  that  In  such 
cases  "unmarried"  is  to  be  construed  as  "not 
being  married  at  the  time,"  and  that  it  oper- 
ates to  exclude  a  husband,  but  not  descend- 
ants, from  sharing  in  the  estate.  Hoare  t. 
Barnes,  3  Brown,  0.  O.  816;  Hardwlck  t. 
Thurston,  4  Buss.  380 ;  Maugham  v.  Vincent, 
9  L.  J.  [N.  S.]  Ch.  329;  Norman's  Trust,  3 
De  G.,  M.  &  G.  964 ;  Pratt  v.  Mathew,  8  De 
G..  M.  &  G.  622;  Saunders'  Trust,  3  Kay  ft 
3.  152;  Clarke  v.  Colls,  9  H.  U  C.  601. 
The  learned  counsel  for  the  appellants  prac- 
tically concedes  that  this  is  the  rule  In  the 
construction  of  marriage  settlements,  but  in- 
sists that  the  contrary  interpretation  prevails 
in  the  construction  of  wills.  We  think  not 
In  Clarke  v.  Colls,  supra — the  case  of  a  mar- 
riage settlement — Lord  Cranwortb  said:  "It 
is  impossible  to  suppose  that  the  framers  of 
the  settlement  intended  to  use  the  word  in  a 
sense  which  would  exclude  the  possible  issue 
of  the  wife  in  favor  of  her  collateral  rela- 
tives." It  is  elementary  law  that  in  the  con- 
struction of  wills  an  intention  to  disinherit 
an  heir  will  not  be  Imputed  to  a  testator  by 
implication,  or  when  he  uses  language  ca- 
pable of  a  construction  which  will  not  so 
operate.  2  Jarman  on  Wills,  841,  rule  6; 
Areson  v.  Areson,  8  Denlo,  438;  Scott  t. 
Guernsey,  48  N.  X.  106 ;  Iiow  v.  Harmony,  72 
N.  T.  408 ;  Matter  of  Brown,  93  N.  X.  295. 
Where  the  circumstances  and  result  are  the 
same,  and  reasons  for  a  rule  are  tbe  same, 
we  cannot  see  why  the  rule  itself  should  not 
be  tbe  same,  whether  the  Instrument  to  be 
construed  is  a  will  or  a  marriage  deed.  The 
only  ground  I  find  for  tbe  notion  that  a  dif- 
ferent rule  prevails  in  the  construction  of 
wills  from  that  obtaining  in  marriage  settle- 
ments is  that  in  tbe  former  the  questions 
presented  have  been  whether  a  particular 
legatee  answered  the  description  of  an  un- 
married person,  or  whether  a  gift  over  on 
death  of  tbe  primary  legatee  unmarried  took 
effect  We  have  not  been  referred,  however, 
to  any  case  arising  under  a  will  where  "un- 
married" has  been  construed  so  as  to  ex- 
clude the  heirs  or  descendants  of  the  tes- 
tator or  of  the  primary  legatee  or  devisee  In 
favor  of  collaterals. 

It  is  urged  by  the  learned  counsel  for  the 
appellants  that  under  the  terms  of  the  will 
tbe  next  of  kin  of  the  testator  were  to  be 
ascertained  not  at  his  death,  but  at  the  wid- 
ow's death,  and  hence  that  it  was  unneces- 
sary to  use  the  term  "unmarried"  for  the  pur- 
pose of  excluding  the  widow  from  any  in- 
terest in  the  share.  I  think  very  probably 
the  counsel  is  correct  in  the  proposition  as 
to  tbe  time  when  the  testator's  next  of  kin 
and  heirs  at  law  were  to  be  ascertained.  Still 
the  point  is  not  entirely  free  from  doubt  and 
a  prudent  lawyer  might  well  have  inserted 
this  provision  to  remove  all  question  as  to 
the  testator's  intention.    It  Is  far  more  nat- 
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oral  to  ascribe  tti«  provision  to  Hila  motlTe 
than  to  an  Intent  to  cUslnberit  descendants. 
To  me  ttie  argomoat  of  Lord  Oottentaam  In 
Maugham  y.  Vincent,  snpra,  seems  onanswer- 
able.  If  the  testator  meant  to  exclude  Us  de- 
acendantB,  why  did  be  sot  say  sot  Is  this 
state  two  words,  'Vltboat  Issue,"  In  Bng- 
land  possibly  three,  "withont  Issne  snrviv- 
Ing."  wonid  have  been  sufficient  for  the  pur- 
pose. Why  did  he  leare  the  dlslnberlson  of 
his  descendants  as  a  matter  of  Inference 
from  a  term  of  donbtful  meaning?  It  cannot 
be  said  that  the  primary  meaning  of  "unmar- 
ried" Is  "never  having  been  married."  The 
most  that  can  be  said  to  that,  while  eltlier 
ose  <rf  the  word  is  correct  and  Jiutlfled,  not 
only  by  the  lezlcograpliers,  but  by  the  deci- 
sions, the  term  Is  more  frequently  employed 
as  referring  to  people  who  have  never  been 
married  than  to  widows  or  widowers  or  di- 
vorced persons. 

It  may  be  soggeeted  that  the  argnment  of 
ttw  learned  oonnsel  for  the  appellants  would. 
In  the  case  of  recent  wills  in  tills  state,  lack 
the  foundation  on  which  It  now  rests.  Since 
18D7  Illegitimate  children  take  the  personal 
estate  of  their  mother  In  default  of  legitimate 
isso&  Since  the  enactment  of  our  statute 
of  adoption  is  1887,  the  most  chaste  spinster 
«r  bachelor  may  have  children,  who  inherit 
from  them  in  case  of  Intestacy. 

We  are  of  opinion,  therefore,  that  the  tes- 
tator did  not  Intend  to  disinherit  bis  de- 
scendants, and  that  the  order  of  the  courts 
below  should  be  affirmed,  with  separate  bills 
«f  costs  to  the  several  respondents  who  ap- 
peared In  this  court  and  filed  briefs. 

O'BKIBN,  HAIOHT,  MARTIN,  VANN, 
and  WBBICDB,  33^  ooncnr.  ORAT,  J.  ab- 
sent 

Order  affirmed. 

Oi»  N.  T.  at) 

In  re  O'BBRRT. 
<Oonrt  of  Appeals  of  New  York.    Oct  28, 1004.) 

TRA.NBRB  TAX— IKTXBKST  ON  SEFnNDINO. 

1.  Where,  under  the  Transfer  Tax  Act  (Laws 
1880,  p.  871,  c.  908)  S  225,  as  amended  by 
«hapter  882,  p.  910,  of  the  Laws  of  1900,  and 
<Hiapter  ITO,  p.  380,  of  the  Laws  of  1901,  the 
State  CSomptroller  Ib  required  to  refund  the 
transfer  tax  after  the  surrogate  has  reversed 
the  order  under  which  it  is  collected  on  the 
gronnd  that  the  tax  paid  was  iUegal,  a  right 
to  interest  follows,  though  there  ia  no  express 
provision  in  the  act  on  that  subiect,  and  section 
'256,  relating  to  repayment  of  Illegal  taxes,  does 
not  expresuy  provide  for  interest  in  such  case. 

Gollen,  0.  J.,  and  Gray  and  Marthi,  JJ.,  dis- 
aenting. 

Appeal  from  Supreme  Gourt,  Appellate  Di- 
vision, See«Mid  D^artment 

In  the  matter  of  the  appraisal  of  the 
transfer  tax  act  of  a  trust  estate  under  the 
will  of  Loftis  Wood,  deceased.  From  an  ot^ 
-der  of  the  Appellate  Division  (86  N.  X.  Supp. 
1909)  affirming  an  order  of  the  Kings  county 


surrogate's  court  dlrecthig  the  State  Oomp- 
troUer  to  refund  a  transfer  tax  to  Mary  3. 
Howey,  the  Comptroller  appeals.    Affirmed. 

Jablsh  Holmes,  Jr.,  Leonard  B.  Smith,  and 
Frank  Julian  Price,  for  appellant  Robert 
H.  Wilson,  for  respondent 

O'BHIBN,  J.  The  petitioner,  Mary  J. 
Howey,  acquired  a  vested  remainder  In  the 
estate  of  Loftls  Wood  under  the  provisions 
of  his  vtrlll,  admitted  to  probate  May  6, 1884. 
A  transfer  tax  was  Imposed  upon  this  re- 
mainder in  a  proceeding  by  the  trustees  un- 
der the  will,  and  the  tax  was  adjusted  upon 
the  remainder  at  |1,172.88  and  paid  to  the 
Comptroller  for  the  state  December  7,  1901. 
Subsequently  this  court  held  that  a  transfer 
tax  upon  remainders  vested  prior  to  the  pas- 
sage of  the  law  taxing  such  Interests  was 
void,  as  In  conflict  with  the  Constitution. 
Matter  of  Pell,  171  N.  T.  48,  63  N.  E.  789, 
69  L.  R  A.  540,  89  Am.  St.  Rep.  791. 

By  section  226,  of  the  law  under  which 
the  tax  was  Imposed  (Laws  1896,  p.  871,  c. 
908)  as  amended  by  chapter  382,  p.  916,  of 
the  Laws  of  1900,  and  chapter  173,  p.  880, 
of  the  Laws  of  1901,  the  Comptroller  was 
required  to  refund  a  tax  of  this  character 
after  the  surrogate  had  reversed  the  order 
under  which  It  was  collected.  In  this  case 
the  surrogate  has  reversed  his  original  or- 
der, and  directed  the  Comptroller  to  refund 
the  tax  so  paid,  with  Interest  The  Appel- 
late Division  has  affirmed  the  order,  and  the 
comptroller  has  api)ealed  to  this  court,  but 
only  from  that  part  of  the  order  which  re- 
quires the  payment  of  interest  and  hence 
the  only  question  presented  by  the  appeal 
Is  whether  that  part  of  the  order  which  re- 
quires the  payment  of  interest  is  erroneous. 

The  tax  In  question  was  Imposed  and  col- 
lected by  the  state  under  color  of  a  law 
that  was  absolutely  void.  It  was  a  void 
tax,  and  not  merely  voidable  for  some  Ir- 
regularity or  error,  and  had  no  support  ex- 
cept an  unconstitutional  statute.  Such  a  law 
Is  simply  void.  It  confers  no  rights.  Imposes 
no  duties,  confers  no  power,  and,  in  legal 
contemplation,  is  as  inoperative  for  any  pur- 
pose as  if  it  had  never  been  passed.  Norton 
V.  Shelby  County,  118  TT.  8.  426,  6  Sup.  Ct 
1121,  SO  L.  Ed.  178;  Matter  of  Brenner,  170 
N.  T.  186, 194,  63  N.  E.  133.  So  that  the  only 
question  before  us  is  whether  the  Comptrol- 
ler, having  received  the  money  without  right 
and  used  it  for  the  purposes  of  the  state,  un- 
der a  promise  to  refund  It  was  property  char- 
ged by  the  court  with  interest 

The  only  contention  on  the  part  of  the 
state  is  that,  .since  the  statute  providing  for 
refunding  taxes  in  such  cases  makes  no  men- 
tion of  interest  the  order,  to  that  extent 
was  made  without  legal  authority,  and  there- 
fore is  erroneous.  The  general  law  for  the 
assessment  and  collection  of  taxes  tqpoa  real 
and  personal  property  provides  that  In  case 
of  payment  of  an  illegal  or  excessive  tax, 
subsequently  corrected  by  tlie  courts,  it  tiiall 
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be'  T«pald  to'  the  taxpayer,  wltti  interest. 
Section'  236.  This  would  seem  to  express 
the  general  policy  of  the  state  as  to  the  re- 
funding of  taxes  Improperly  collected.  But 
it  Is  said  that  this  rule  does  not  apply  to 
taxes  upon  transfers,  since  the  very  section 
directing  such  taxes  to  be  refunded,  when 
the  order  imposing  them  is  reversed,  is  silent 
as  to  interest,  and,  being  ^lent,  no  interest 
can  be  allowed.  If  tills  contention  be  cor- 
rect, it  follows  that  the  state,  when  restor- 
ing illegal  or  excessive  taxes  to  the  living 
taxpayer,  must  pay  Interest,  but,  when  doing 
justice  to  the  estates  of  the  dead  or  to  the 
widow  and  children  of  the  dead,  no  Interest 
can  be  allowed.  This  anomaly  is  produced, 
as  it  seems  to  me,  by  exaggerating  the  im- 
portance of  the  word  "Interest"  in  the  one 
statute,  and  its  omission  in  the  other.  In 
this  case  the  state  has  promised  to  refund 
the  tax;  that  is,  to  make  the  party  good 
who  paid  It.  The  state,  having  received  the 
money  without  right,  and  having  retained 
and  used  it,  is  bound  to  make  the  party 
good.  Just  as  an  individual  would  be  under 
like  circumstances.  The  obligation  to  re- 
fund money  received  and  retained  without 
right  implies  and  carries  with  it  the  right 
to  interest  Whenever  money  has  been  re- 
ceived by  a  party  which  ex  sequo  et  bono 
ought  to  be  refunded,  the  right  to  Interest 
follows,  as  matter  of  course.  Barr  v.  Hasel- 
don,  10  BIcb.  Eq.  53. 

In  the  Scrimgeonr  Case  the  surrogate,  nn- 
d»  the  same  statute,  reversed  the  order  Im- 
posing the  tax,  as  he  did  In  this  case,  and  di- 
rected that  It  be  refunded,  with  Interest 
That  order  was  affirmed  at  the  Appellate  Di- 
vision (80  App.  Div.  388,  80  N.  T.  Supp.  636) 
and  in  this  court  (175  N.  Y.  607,  67  N.  E. 
1089). 

The  case  of  Woerz  v.  Schumacher,  161  N. 
r.  530,  56  N.  E.  72,  is  quite  In  point  The 
only  question,  in  that  case  was  the  right  to 
interest  under  a  written  agreement  which, 
like  the  statute  in  this  case,  made  no  mention 
of  interest,  but  one  party  agreed  to  reimburse 
the  other  for  certain  outlays.  It  was  held 
that,  the  obligation  to  reimburse  carried  with 
it,  ex  vi  termini,  the  right  to  interest  on  the 
sums  paid.  The  discussion  In  that  case  shows 
that  there  are  many  cases  In  which  interest 
is  properly  allowed,  other  than  those  cases 
embraced  within  the  general  rule;  that  Is  to 
«ay,  cases  where  Interest  Is  given  by  express 
contract  or  as  damages.  The  doctrine  of  that 
•ase  is  decisive  of  the  case  at  bar,  unless 
there  is  some  difference  or  distinction  be- 
tween an  obligation  to  reimburse  a  party  for 
outlays,  and  an  obligation  to  refund  money 
received  and  retained  without  right  If  such 
a  distinction  exists,  I  am  not  able  to  per- 
ceive it  If  the  parties  now  before  us  were 
to  be  reversed,  and  the  case  was  one  where 
Mrs.  Howey  bad  received  and  retained  the 
jaoney  of  the  state  without  right,  and  was 
3ned  to  recover  it  and  the  court  had  charged 
her  with  interest,  I  venture  to  say  that  ttiis 


court  would  not  think  of  dlsturbingtbe  Judg- 
ment simply  because  she  had  been  charged 
with  interest  When  the  state  assumes  an 
obligation  to  return  money  collected  under  an 
unoonBtitutlonal  law,  the  obligation  is  sub- 
ject to  the  same  construction  as  aU  like  ob- 
ligations of  private  parties.  Indeed,  the  ob- 
ligations of  the  state  are  often  measured  by 
even  broader  rules  of  justice  and  honor  than 
are  applied  to  private  persons. 

The  rule  in  this  respect  was  well  stated  In 
the  early  case  of  People  ex  rel.  Bank  of  Mon- 
roe V.  Canal  Commissioners,  6  Denio,  401,  as 
follows:  "The  state,  as  such,  is  not  liable  to 
pay  either  principal  or  interest,  as  it  cannot 
be  sued  by  a  citizen,  and,  of  course,  cannot  be 
compelled  to  pay  any  debt  But  where  ques- 
tions of  public  Indebtedness  come  before  the 
judicial  tribunals  tturough  the  ag^icy  of  pub- 
lic officers  over  whom  the  court  has  jurlsdlc- 
tlou,  they  do  not  hesltete  to  dispose  of  them 
upon  the  same  legal  and  equitable  principles 
which  govern  judicial  decisions  as  between 
individuals.  They  apply  the  settled  rules  of 
law  to  such  cases,  and  adjudicate  upon  the 
payment  of  both  principal  and  Interest  In  the 
same  manner  as  in  other  cases.  It  Is  only 
in  snch  cases  that  the  judicial  tribunals  can 
direct  the  payment  of  a  public  debt,  and  there 
is  no  reason  why,  in  directing  such  paymoit, 
the  public  agents  should  not  be  directed  to 
do  as  ample  justice  as  an  Individual  would 
be  required  to  do.  Hence,  if  the  question  ot 
the  liability  of  the  state  to  the  payment 
of  a  claim  for  damages  comes  properly  before 
a  judicial  tribunal,  whether  so  brought  by  the 
public  officer  or  the  other  party,  the  tribunal, 
in  adjudicating  upon  the  question,  will,  if 
it  determines  the  claim  against  the  state  to 
be  just.  In  addition  to  directing  Ite  payment, 
also  direct  the  payment  of  interest  thereon, 
where  it  would  In  other  cases  direct  snch 
interest  to  be  paid.  •  •  *  indeed,  there 
can  be  no  reason  why  the  stete,  refusing  or 
unable  to  pay  a  just  debt,  should  not  pay  in- 
terest thereon  In  the  same  manner  eus  indi- 
viduals." 

It  will  be  noted  that  the  present  case  comat 
before  this  court  through  the  agency  of  a  pub- 
lic officer,  to  wit,  the  State  Comptroller,  over 
whom  the  court  has  complete  jurisdiction. 

In  the  case  of  JEtna  Ins.  Co.  v.  Mayor,  etc, 
of  N.  Y.,  7  App.  Div.  145,  40  N.  Y.  Supp.  120, 
the  plaintiff  recovered  the  amount  of  the  tax 
held  to  be  illegal  and  void,  with  interest  from 
the  date  of  payment  The  judgment  In  that 
case  was  affirmed  In  this  court,  after  full  dis- 
cussion. In  an  opinion  by  Judge  Martin;  and 
It  was  held  that  since  the  tax  was  illegal  and 
void,  no  demand  was  necessary  in  order  tb 
put  the  defendant  In  default  153  N.  Y.  381, 
47  N.  E.  593. 

In  TIfft  V.  City  of  Buffalo,  25  App.  Div. 
376,  49  N.  Y.  Supp.  489,  the  plaintiff  recov- 
ered judgment  for  the  amount  of  a  void  as- 
sessment paid  with  interest  and  the  recovery 
was  affirmed  in  that  court  and  in  this  court 
164  N.  Y.  605,  58  N.  B.  1003.    So  it  was  decid- 
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ed  in  tbe  case  of  B.  &  S.  G.  Go.  v.  City  of  Bos- 
ton, 45  Mass.  (4  Mete.)  181,  In  which  It  was 
held  that  interest  was  properly  awarded  to  a 
party  who  had  paid  an  illegal  tax.  Boott 
Cotton  Mills  T.  City  of  Lowell,  159  Mass.  383, 
34  N.  B.  36T. 

In  the  case  of  Boston  &  Maine  B^ailroad  t. 
State.  63  N.  H.  671,  4  Ml.  571,  practically  the 
sole  question  was  with  respect  to  the  right  to 
interest,  not  for  a  tax  paid  that  was  illegal 
and  void,  but  simply  excessive,  and  it  was 
held  that  a  taxpayer  who  has  paid  more  than 
his  share  of  the  public  expense  may  be  enti- 
tled to  interest  on  the  excess  abated  by  such 
an  order  as  Justice  requires. 

The  same  rule  was  announced  by  the  same 
court  and  even  in  a  broader  way,  in  a  subse- 
quent case.  AmoBkeag  Mfg.  Co.  y.  Manches- 
ter, 70  N.  H.  336,  47  Atl.  74.  There  are  nu- 
meroos  other  authorities  and  cases  to  the 
same  effect,  all  holding,  in  ^ect,  that  the 
taxpayer  from  whom  an  illegal  or  void  tax  la 
collected  is  entitled  to  interest  on  the  amount 
Clly  of  Grand  Rapids  t.  Blakely,  40  Mich. 
367,  28  Am.  Rep.  539;  Couniy  of  Galveston  r. 
Galveston  Gas  Co.,  72  Tex.  509, 10  S.  W.  583; 
Sontbern  Railroad  Co.  v.  Greenville,  49  S.  C 
449,  27  S.  B.  652. 

In  none  of  these  cases  was  the  right  to  In- 
terest claimed  under  any  statute  expressly 
providing  for  It  but  upon  general  principles 
of  law,  where  money  is  received  without 
right  and  the  party  receiving  It  is  bound,  in 
equl^  and  good  conscience,  to  refund  It  It 
was  only  an  exercise  of  the  general  power 
to  compel  a  party  to  an  action  or  legal  pro- 
ceeding to  refund  or  xaake  restitution  of  mon- 
ey collected  under  an  illegal  order  or  some 
other  authority,  which  in  the  end  was  held  to 
be  void,  and  this  is  such  a  case. 

Bnongh  has  been  stated  to  prove  that  when 
either  the  state  or'  one  of  its  cities  or  po- 
litical divisions  becomes  liable,  by  statute  or 
otherwise,  to  refund  a  tax  paid  which  was 
illegal  or  void,  the  right  to  interest  follows, 
wltbont  any  express  provision  on  the  sub- 
ject There  cannot  be  one  law  for  political 
divisions,  to  whom  the  power  of  Imposing 
and  collecting  taxes  is  delegated  by  the  state, 
and  another  law  for  the  state  Itself  when  it 
receives  the  illegal  tax  directly,  and  places 
it  in  Its  own  treasury. 

The  contention  of  the  learned  counsel  for 
the  state  that  the  payment  of  the  tax  was 
voluntary,  and  hence  not  recoverable,  needs 
no  answer,  since  a  tax  collected  and  paid  un- 
der a  void  law  can  never  be  deemed  a  volun- 
tary act  on  the  part  of  the  taxpayer.  The 
opinion  of  Judge  Martin  in  the  case  of  ^tna 
Ins.  Co.  V.  Mayor,  etc.,  of  N.  Y.,  163  N.  Y. 
331,  47  N.  B.  583,  concurred  in  by  this  court 
furnishes  a  complete  answer  to  that  conten- 
tion. It  was  there  held  that  an  action  for 
monqr  had  and  received  would  lie  for  the 
recovery  of  money  paid  upon  a  void  tax,  and 
it  may  be  safely  asserted  that  the  right  to 
interest  is  one  of  the  incidents  of  a  claim 
In  ■och  an  action.    Moreover,  there  is  no  ap- 


peal before  us,  exc^t  from  that  part  of  the 
order  relating  to  interest  Of  course,  no  one 
contests  the  point  that  the  state  cannot  be 
sued  or  impleaded  in  Its  own  courts  without 
its  consent  The  state  has  authorized  the 
Surrogate,  upon  the  reversal  of  the  order 
imposing  the  tax,  to  direct  that  the  Comptrol- 
ler refund  the  same  to  the  proper  party,  and 
hence  the  principle  of  the  exemption  of  the 
state  from  being  sued  has  no  application. 
The  state  has  elected  to  confer  the  power  to 
impose  and  collect  this  class  of  taxes  upon 
the  courts,  and  is  bound  by  the  rules  of  law 
and  equity  as  to  interest  and  otherwise  that 
prevail  in  its  own  tribunals.  It  was  the  state 
that  brought  the  petitioner  into  the  surro- 
gate's court  upon  a  claim  for  taxes.  It  pro- 
cured what  in  effect  'vras  a  Judgment  in  its 
own  favor  for  the  tax,  and  it  gave  Its  statu- 
tory promise  to  refund  the  money  if  the  Judg- 
ment was  wrong.  It  is  therefore  in  the  same 
position  as  any  other  litigant  who  collects 
from  his  neighbor  a  void  or  erroneous  Judg- 
ment and  who  subsequently  is  required  to 
make  restitution.  The  sole  question,  then, 
is  as  to  the  nature  of  the  obligation  to  make 
restitution  of  money  received  without  right 
and  to  refund  money  received  upon  a  void 
tax.  Do  these  obligations  carry  with  them 
the  right  to  interest  or  at  least  confer  upon 
the  court  the  power  to  allow  it,  as  was  done 
In  this  case?  I  think  that  upon  principle 
and  authority,  that  question  must  be  answer- 
ed in  the  affirmative.  In  this  case  no  one 
has  sued  the  states  or  Is  trying  to  sue  It 
The  state  passed  a  law  under  which  It 
brought  the  petitioner  Into  one  of  its  own 
courts,  namely,  the  surrogate's  court  upon 
an  allegation  that  there  was  due  to  the  state 
from  the  petitioner  a  sum  of  money  In  the 
form  of  a  transfer  tax.  The  state  was  suc- 
cessful, and  procured  an  order  requiring  the 
petitioner  to  p&y  this  claim,  and  she  did  pay 
It  Subsequently  the  courts  held  that  there 
was  no  valid  law  to  uphold  the  claim  of  the 
state,  and  the  same  court  that  made  the  or- 
der reversed  it  and  directed  the  state  to 
make  restitution  of  the  money  received  with- 
out right  Including  Interest  These  plain 
and  simple  facts  cannot  very  well  be  dis- 
torted into  a  claim  that  the  petitioner  is 
seeking  to  sue  the  state  for  interest  The 
sole  question  is  whether.  In  a  legal  contro- 
versy between  the  state  and  the  petitioner, 
the  surrogate  in  whose  court  the  proceeding 
was  pending  exceeded  his  power  and  Juris- 
diction In  directing  restitution  of  money  re- 
ceived by  the  state  without  any  right  to  it 
and  allowing  Interest  on  the  sum  so  paid. 
When  the  courts  order  a  private  litigant  to 
make  restitution  of  money  paid  to  him  on  a 
Judgment  reversed  for  want  of  authority  to 
render  it  I  assume  that  the  power  to  allow 
interest  as  part  of  the  restitution  will  not  be 
questioned. 

That  the  order  of  the  learned  snrrogate  in 
this  case  rests  firmly  upon  Justice  and  legal 
precedent  is  a  proposition  that  would  seem 
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to  be  80  plain  tbatft  Is  snperfluoua  to  extend 
the  argument  Tbe  petitioner  paid  a  consid- 
erable sum  of  money  to  the  state,  and  It  xras 
demanded  and  received  without  any  legal 
authority.  To  tbe  extent  of  tbe  sum  so  re- 
ceived, the  public  burdens  upon  others  were 
diminished,  and  so  tbe  public,  represented  by 
tbe  state,  have  had  the  use  and  benefit  of 
tbe  money.  If  there  Is  any  good  reason  why 
the  pabllc,  represented  by  the  state,  should 
not  malte  her  good,  and  return  to  her  tbe 
money  so  paid,  with  Its  Incidents,  which  is 
Interest,  I  have  not  been  able  to  perceive  It 
Tbe  only  answer  that  tbe  petitioner  is  met 
with  is  a  very  narrow  one  to  apply  to  such 
a  case,  and  that  is  that  the  word  "Interest" 
is  not  fonnd  in  this  section  of  the  statute. 
Interest  is  not  nominated  In  the  law,  we  are 
told.  What  the  state  agreed  to  do,  It  is  said, 
was  to  refund,  and  it  complies  with  its  prom- 
ise by  restoring  the  bare  sum  received,  vrltb- 
ont  interest  I  can  only  add  that  this  con- 
tention is  not  only  contrary  to  principle  and 
to  all  authority  on  the  question,  but  Is  un- 
worthy of  a  great  state. 

I  think  that  the  order  of  the  surrogate,  af- 
firmed at  the  Appellate  Division,  was  right, 
and  shonld  be  affirmed  by  this  court,  with 
costs. 

HAIOHT,  VAMN,  and  WERNER,  JJ.,  con- 
cur. OVhUEtf,  O.  J.,  and  ORAT  and  MAR- 
TIN, JJ.,  dissent 

Order  afilrmed. 


(179  N.  T.  «8) 

STEEFEI.  «t  al.  t.  ROTHSCHILD. 
(Court  of  Appeals  of  New  Tork.    Oct  25,  1904.) 

IiAI(DIX>B0   AND   TENANT— DKTXCTB   IN    BUILD- 

mo— FRATTDUUiNT  CONCEALMENT— 

LIABIT,ITT    TO    LESSEE. 

1.  Where  a  lessor  concealed  defects  in  a  build- 
ing which  the  lessee  could  not  discover  by  rea- 
sonable diligence,  it  constitnted  a  fraud;  and, 
wljere  ttie  lessee  was  compelled  to  remove  from 
the  building  by  reason  of  a  judgment  obtained 
by  the  muhldpal  authorities  declaring  the  build- 
ing unsafe,  he  could  recover  from  the  lessee  the 
rent  paid  in  advance,  and  the  loss  occasioned 
by  such  removal. 

2.  Where  a  building  constitutes  a  public  nui- 
sance, and  the  lessor  has  linowledge  thereof  be- 
fore the  lessee  talces  possession,  be  must  al>ate 
tlie  nuisance;  and  where  he  permits,  with  such 
knowledge,  the  lessee  to  take  possession,  dam- 
ages resulting  to  the  latter  therefrom  are  the 
direct  results  of  the  lessor's  violation  of  law 
in  maintaining  such  nuisance,  and  be  is  liable 
to  the  lessee  therefor. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Action  by  Barnard  L.  Steefel  and  others 
Kgalnst  Jacob  Rothschild.  From  a  Judgment 
of  tbe  Appellate  Division  (82  N.  T.  Supp. 
1116)  affirming  a  Judgment  In  favor  of  de- 
fendant, plaintiffs  appeal.    Reversed. 

Bee  72  N.  T.  Supp.  171. 

Edwin  Countryman  and  Moses  J.  Harris, 
for  appellants.  John  J.  Crawford  and  Charles 
H.  ibmsb,  for  respondent 


ODLLEN,  O.  J.    This  action  was  brongbt 

— ^tenants  against  landlord — ^for  damages  oc- 
casioned under  the  following  circumstances: 
In  1894  the  defendant  had  erected  a  large 
structure  at  the  corner  of  Fulton  and  Jay 
streets  in  Brooklyn,  eight  stories 'high  above 
the  street,  with  a  cellar  and  subcellar  below 
that  level.  The  walls  for  tbe  first  two  sto- 
ries consisted  principally  of  Iron  arches  sup- 
ported by  columns  of  tbe  same  material, 
which  rested  on  brick  piers.  Tbe  building 
presented  a  handsome  and  Imposing  appear- 
ance. Tbe  greater  portion  of  It  had  never 
been  occupied  until  tbe  lease  made  to  tbe 
plaintiffs.  On  June  21,  1898,  the  plaintiffs 
rented  of  the  defendant,  by  a  written  lease, 
three  of  the  six  stores  on  the  ground  floor, 
with  a  portion  of  the  next  floor  above,  tor 
the  term  of  six  months  from  September  1st, 
with  the  privilege  of  renewal  for  an  addition- 
al term  of  five  years,  to  be  need  as  a  store 
for  the  sale  6t  clothing,  men's  furnishing 
goods,  and  . similar  articles,  at  a  spedfled 
rent,  payable  monthly  in  advance.  On  Sep- 
tember 1st  tbe  plaintiffs  entered  into  posses- 
sion of  tbe  demised  premises  under  the  lease, 
placing  in  tbe  stores  the  necessary  flxtures 
and  appliances,  as  well  as  their  stock  of 
goods.  On  the  2d  of  Decembw  tbe  municipal 
antborities,  under  the  provisions  of  the  char- 
ter, instituted  an  action  in  the  Supreme  Conrt 
to  compel  the  defendant  to  secure  or  take 
down  said  building,  alleging  it  to  be  unsafe 
and  dangerous  to  the  public,  and  at  the  same 
time  took  possession  of  tbe  premises,  and 
prevented  tbe  public  from  baring  access  to 
the  same,  or  passing  along  the  sidewalk  ad- 
jacent to  the  same.  On  December  5th  tbe 
piaintifl?  vacated  the  demised  premises.  On 
December  19th,  after  a  trial,  Judgment  was 
entered  in  the  .action  declaring  said  baildlng 
unsafe  and  in  Imminent  danger  of  falling, 
and  directing  tbe  commissioner  of  buildings 
to  remove  the  four  upper  stories  of  the  build- 
ing, and  to  take  down  and  remove  the  brick 
walls  on  Fulton  and  Jay  streets,  from  tbe 
roof  down  to  and  Including  tbe  concrete 
foundation.  The  demolition  thus  adjudged 
was  at  once  carried  out  For  the  loss  occa- 
sioned to  the  plaintiffs' 'fixtures  and  stock  by 
their  enforced  removal,  and  for  rent  paid  in 
advance,  this  action  has  been  brought. 

As  tbe  verdict  was  directed  for  the  defend- 
ant the  plaintiffs  are  entitled  to  have  the 
evidence  considered  In  its  most  favorable 
aspect,  and  all  disputed  questions  of  fact 
and  the  inferences  therefrom  must  be  re- 
solved in  their  favor.  The  evidence  tended 
to  show,  If  it  did  not  conclusively  establish, 
that  the  building  bad  been  In  an  unsafe  and 
dangerous  condition  for  some  time  prior  to 
tbe  lease  to  tbe  plaintiffs;  that  these  defects, 
which  did  not  appear  in  tbe  parts  of  tbe 
building  leased  to  the  plaintiffs,  were  wholly 
unknown  to  them,  and  were  of  such  a  char- 
acter as  reasonable  diligence  and  InspectlOD 
on  their  part  would  not  have  discovered. 
The  complaint  charged  that  at  tb»  tbat  of 
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tiM  exeeotfon  of  the  lease  tbe  defendant 
knew  of  the  dangerous  character  of  the 
Btmctiue,  and  concealed  that  condition  from 
the  plalntlffg.  As  to  this  allegation,  It  Is 
claimed  by  the  defendant  that  there  was  no 
proof  that  such  knowledge  was  brought  home 
to  the  defendant  until  in  the  latter  part  of 
July,  after  the  lease  had  been  signed,  thongb 
it  is  clear  that  he  knew  that  in  some' respects 
the  building  was  weak  before  that  time.' 
However  that  may  be,  it  was  clearly  shown 
that  In  July  the  defendant  was  apprised  by 
his  architect  that  by  the  d^ects  in  the  foun- 
dations, by  the  cracking  and  subsidence  of 
the  piers,  and  from  the  improper  character 
of  the  work,  the  building  was  in  imminent 
danger  of  collapse.  The  architect  advised 
the  defendant  of  the  measures  necessary  to 
ranedy  the  defects  and  Insure  the  safety  of 
the  building.  The  defendant,  however,  took 
BO  steps  in  the  premises,  but  allowed  the 
bnlldlng  to  remain  in  its  then  present  state. 
He  in  no  manner  apprised  the  plaintifTs  of 
bia  Information  concerning  the  character  of 
the  ctmcture,  and  nothing  developed  in  its 
appearance  to  warn  them  of  its  Insecurity 
nntU  the  proceedings  taken  by  the  municipal 
antboiltles. 

The  learned  court  below  held  the  general 
rule  of  caveat  emptor  applied;  that  there 
was  no  covenant,  express  or  Implied,  on  the 
part  of  the  landlord  either  to  repair,  or  that 
the  premises  were  suitable  for  the  purpose 
for  which  they  would  be  used;  and,  that  the 
only  etteet  of  the  premises  becoming  unten- 
antable was  to  permit  the  plaintiffs,  under 
the  provisions  of  chapter  345,  p.  592,  of  the 
Laws  of  1860,  to  quit  and  surrender  the 
premises,  and  relieve  themselves  from  fur- 
ther payment  of  rent.  'The  learned  court 
said:  "We  And  no  suggestion  that  the  land- 
lord may  be  held  liable  for  damages  result- 
ing to  the  tenant  by  reason  of  the  building 
being  untenantable."  In  answer  to  these 
views,  it  is  first  to  be  observed  that  the  Ac- 
tion is  not  for  damages  for  eviction  against 
the  landlord,  by  suffering  the  premises  to  be- 
come untenantable.  The  fault,  if  any,  which 
rendered  the  defendant  liable,  lay  back  of 
that.  Doubtless  the  general  rule  is,  as  stat- 
ed In  Jaffe  v.  Hartean,  56  N.  Y.  398,  15  Am. 
Rep.  438,  that  "a  lessor  of  buildings,  in  the 
absence  of  fraud  or  any  agreement  to  that 
effect,  is  not  liable  to  the  lessee  or  others 
lawfully  upon  the  premises  for  their  condi- 
tion, or  that  they  are  tenantable,  and  may  be 
safely  and  conveniently  used  for  the  purposes 
for  which  they  are  apparently  Intended." 
This  doctrine  has  repeatedly  been  cited  with 
approval.  Edwards  v.  N.  Y.  &  Harlem  K.  R. 
Co.,  86  N.  T.  245,  60  Am.  Rep.  659;  Frank- 
lin V.  Brown,  118  N.  Y.  110,  23  N.  E.  126,  6 
L.  R.  A.  770,  16  Am.  St  Rep.  744;  Daly  v. 
Wise,  132  N.  Y.  306.  80  N.  R  837,  16  L.  H. 
A.  289.  But  the  cases  distinctly  recognize 
the  qnaliflcatlon  that,  to  relieve  the  landlord 
ftom  UabllHy,  there  must  be  an  absence  of 
fraud.  Thiia  In  the  Edwards  Case  Judge 
72N.B.— « 


Earl  said:  "If  he  [the  landlord]  demised 
premises  knowing  that  they  are  dangerous 
and  unfit  for  the  use  for  which  they  az» 
hired,  and  fails  to  disclose  their  condition, 
he  is  guilty  of  negligence  which  in  many 
cases  imposes  liability  upon  him."  In  the 
Franklin  Case,  Judge  Vann  said:  "It  Is  not 
claimed  that  any  deceit  was  practiced  or 
false  representations  made  by  the  plaintiff  as 
to  the  condition  of  the  house  In  question,  or 
of  its  fitness  for  the  purpose  for  whldi  it  was 
let.  The  defendant  thoroughly  examined  the 
premises  before  she  signed  the  lease,  and  she 
neither  ceased  to  occupy,  nor  attempted  to 
rescind,  until  the  last  quarter  of  the  term. 
Neither  party  knew  of  the  existence  of  the 
offensive  odors  when  the  contract  was  made. 
They  were  not  caused  by  the  landlord,  and 
did  not  originate  upon  his  premises,  but  came 
from  an  adjoining  tenement"  In  the  Daly 
Case,  Judge  Follett  said:  "In  case  the  own- 
er of  a  dwelling  knows  that  it  has  secret  de- 
fects and  conditions  rendering  it  unfit  for  a 
residence,  and  fraudulently  represents  to  one 
who  becomes  a  tenant  that  the  defects  and 
conditions  do  not  exist  or  if  he  fraudulently 
conceals  th^r  existence  from  him,  the  lessee, 
if  he  abandons  the  house  for  such  cause, 
will  not  be  liable  for  subsequently  accruing 
rent"  These  cases  thus  also  recognise  that 
concealment  of  secret  defects  may  constitute 
fraud,  and  the  point  has  been  expressly  de- 
cided In  other  cases.  In  Cesar  v.  Karutz,  60 
N.  Y.  228,  19  Am.  Rep.  164,  the  landlord  let 
apartments  infected  With  the  smallpox,  of 
which  he  had  notice,  but  did  not  notify  his 
tenant  in  consequence  of  which  the  latter 
caught  the  disease.  The  landlord  was  held 
liable.  In  the  opinion  delivered  by  this  cotnrt 
in  that  case  there  is  no  review  of  the  earlier 
decisions,  or  discussion  of  the  principle  On 
which  the  liability  was  placed;  Judge  Ra- 
pallo  confining  himself  to  saying:  'There  can 
be  no  doubt  that  1'  the  facts  were  as  alleged 
by  the  plaintiff  in  the  complaint  she  bad  a 
good  cause  of  action."  It  was  also  held 
that  the  charge  of  the  trial  court  "that  If  a 
landlord  lets  premises  to  a  tenant,  and  they 
are  mfected  and  he  knows  it,  it  is  his  duty 
to  let  the  tenant  know  It"  was  correct  So 
in  Massachusetts  it  was  held  that  an  action 
In  deceit  would  lie,  of  tenant  against  a  land- 
lord, for  leasing  an  Infected  dwelling,  of  the 
condition  of  which  he  had  knowledge,  but  the 
tenant  had  not  Cutter  v.  Hamlen,  147  Mass. 
471,  18  N.  B.  397,  1  L.  R.  A.  420.  It  was 
there  said  by  Judge  Holmes:  "It  Is  settled 
that  a  landlord  may  be  liable  for  not  disclos- 
ing a  concealed  source  of  danger,  known  by 
blm  to  be  such,  and  not  discoverable  by  the 
tenant"  See,  also,  Wallace  v.  Lent  1  Daly, 
481.  So  far  as  relates  to  the  danger  to  the 
lessee  or  occupants  of  the  building,  I  do  not 
see  that  the  case  at  bar  can  be  distinguished 
from  those  arising  from  contagious  diseases. 
The  danger  to  life  and  limb  from  the  col- 
lapse of  a  large  building  would  certainly  be 
as  great  as  that  from  contagion,  and,  from 
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tbe  proof  In  thle  case  as  to  th«  condition  of 
the  building,  the  Jury  might  have  found  tliat 
it  was  just  as  imminent.  We  think,  also, 
that  oa  the  evidence  the  Jury  might  have 
found  that  the  defects  in  the  structure  were 
concealed,  and  that  the  plaintiffs  could  not 
by  reasonable  diligence  have  discovered  them. 
Under  these  circumstances,  it  is  reasonably 
clear  that,  liad  the  defendant  Icnown  of  the 
dangerous  condition  of  the  premises  at  the 
time  he  leased  them  to  the  plaintiffs  and 
concealed  it,  he  would  have  been  liable;  and 
this  liability,  as  pointed  out  by  Judge  Earl 
In  the  Edwards  Case,  supra,  arises,  not  ex 
contractu,  but  ex  delicto. 

It  la  contended,  however,  by  the  defendant 
that  to  such  claim  of  liability  It  is  a  complete 
answer  that  the  defendant  was  not  shown 
to  have  known  the  dangerous  condition  of 
the  building  when  he  executed  the  lease  to 
the  plaintiffs,  though  he  acquired  such  knowl- 
edge prior  to  the  commencement  of  the  de- 
mised term.  It  is  said  that  the  rights  of  tbe 
parties  became  fixed  at  the  date  of  the  lease, 
and  that,  whatever  may  have  been  hl«  ethical 
duty,  he  was  under  no  legal  obligation  to  ap- 
prise the  plaintiffs  of  the  facts  which  had 
come  to  his  knowledge.  Assuming,  though 
only  for  the  purposes  of  this  discussion,  that 
such  may  be  the  general  rule,  we  think  this 
case  does  not  fall  within  it.  The  structure 
was  not  In  a  field  distant  from  the  public 
highway.  It  abutted  the  most  traveled  pub- 
lic street  in  the  borough  of  Brooklyn.  It  was 
eight  stories  high.  If  in  danger  of  imme- 
diate collapse,  as  the  jury  might  have  found, 
it  was  a  menace  to  travelers  passing  along 
the  street,  and  constituted  a  public  nuisance. 
Wood  on  Nuisances,  §  119;  Mullen  v.  St  John, 
57  N.  X.  567,  15  Am.  Bep.  530.  From  the 
time  that  the  defendant  knew  that  such  was 
its  condition,  it  was  bis  duty  to  have  abated 
the  nuisance.  He  was  in  possession  of  the 
structure  until  the  demise  of  the  plaintiffs 
took  effect  Whatever  may  have  been  his 
obligation  to  the  plaintiffs  under  the  lease 
to  give  them  possession,  he,  under  Ids  para- 
mount duty  to  the  public,  was  bound  to  vio- 
late that  obligation.  If  necessary  (remaining 
liable  for  the  breach),  and  either  make  tbe 
building  secure,  or  remove  it  altogether.  At 
least  from  the  time  that  he  knew  of  the  dan- 
ger the  defendant  was  maintaining  an  Illegal 
structure.  The  decree  of  the  court  in  De- 
cember did  not  create  the  duty  to  take  down 
the  walls  of  the  building,  but  simply  enforced 
the  performance  of  a  duty  which  had  existed 
long  before.  Had  the  defendant  discharged 
his  legal  duty,  there  would  have  been  no 
building  in  which  It  would  have  been  possible 
for  the  plaintiffs  to  enter  and  take  posses- 
sion. It  was  therefore  the  direct  consequence 
of  tbe  defendant's  continuous  violation  of 
law,  in  the  maintenance  of  an  illegal  struc- 
ture from  July  to  the  commencement  of  the 
demised  term,  that  allured  the  plaintiffs  Info 
entering  upon  the  premises.  Their  damage 
was  tbe  natural  consequence  of  his  unlawful 


act,  and  we  think  tbe  decision  In  the  preaoit 
case  can  be  safely  placed  on  that  ground.  If 
the  plaintiffs,  however,  knew  or  should  have 
known  of  the  danger,  no  liability  would  arise. 
The  judgment  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event 

YANN,  J.  I  dissent  from  the  conclusion 
that  the  defendant,  "under  his  paramount 
duty  to  the  public,  was  bound  to  violate," 
if  necessary,  his  covenant  in  the  lease  that 
the  plaintiffs  should  "peaceably  have,  hold, 
and  enjoy  the  said  premises  for  the"  term  of 
the  demise,  because  I  regard  the  proposition 
as  doubtful,  and  It  is  unnecessary  to  pass 
upon  it  In  deciding  this  appeal.  I  concur  in 
the  result,  however,  because  the  evidence 
permitted  the  jury  to  find  that  tbe  defendant 
knew  that  the  premises  were  in  a  dangerous 
condition  when  be  executed  the  lease,  and 
that  hence  he  was  guilty  of  fraudulent  con- 
cealment He  erected  the  building,  and  had 
been  In  possession  of  It  for  four  years.  Two 
years  after  it  was  built  he  received  a  notice 
from  the  building  department  which  should 
have  led  a  prudent  man  to  investigate,  and 
investigation  would  have  led  to  discovery.  If 
the  structure  was  never  safe,  as  the  Jury 
could  have  found,  they  could  also  have  found 
that  he  knew  it  was  unsafe  when  be  entered 
into  tbe  lease  without  disclosing  that  vital 
fact 

GBAY,  BABTLBTT,  MABTIN,  and  WEB- 
NEB,  JJ.  (and  YANN,  J.,  In  memorandum), 
concur  with  CULLEN,  C  J. 

Judgment  reversed,  etc; 


on  N.  T.  303) 

CITY  OP  NEW  YOBK  v.  BROWN  et  al. 
(Court  of  Appeals  of  New  York.    Oct  28, 1904.) 

INJUNCTION — ^ACTION    ON    BONU — ^KXCLUBIVX 

EEMEDT— WHARVES— UNLAWrUI. 

OCCUFANOT— DAILAOEB. 

1.  That  plaintiff  continued  the  unlawful  oc- 
cupancy ot  a  pier  in  the  city  of  New  York 
under  an  injunction  restraining  the  city  from 
interfering  with  such  occupancy  until  the  law- 
fulness thereof  conld  be  adjudged  did  not  con- 
fine the  city,  after  judgment  in  its  favor,  to  an 
action  on  the  bond,  but  the  damages  arismg  out 
of  such  nnlawfnl  occupation,  and  not  oat  of 
the  granting  of  the  injunction,  are  recoverable 
in  an  action  therefor. 

2.  Where  a  pier  of  a  dty  was  unlawfully 
occupied  bj  defendant  for  dumping  purposes, 
and  the  claim  for  damages  by  the  city  was  based 
solely  on  such  use,  and  defendants,  who  were 
licensees  of  tbe  pier,  had  incurred  a  large  ex- 
pense in  adapting  it  to  such  use,  the  measure 
of  damages  is  the  annual  rental  of  the  pier  for 
dumping  purposes,  deducting  therefrom  the  ex- 
pense of  construction. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  the  dty  of  New  York  against 
Charles  A.  Brown  and  others.  From  a  Judg- 
ment of  the  Appellate  Division  (85  N.  Y. 
Supp.  1127)  affirming  a  Judgment  in  favor  of 
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plaintiff  and  an  order  denying  a  motion  for 
new  trial,  defendants  appeal.    Reversed. 

On  December  31,  1901,  tbe  dock  depart- 
ment of  the  city  of  New  York  granted  a 
permit  to  the  defendants  during  the  pleasure 
of  the  department  to  nse  and  occupy  "200 
feet  of  the  south  side  of  Old  Slip  Pier  Bast, 
East  river,  and  to  construct  a  dumping  board 
thereon,"  at  an  annual  fee  or  rental  of  $1,000. 
Within  a  few  days  thereafter  the  defendants 
commenced  the  erection  of  a  dumping  board 
on  the  pier,  and  the  same  had  been  nearly 
completed  on  January  24,  1002,  when  the 
work  on  it  was  stopped  by  order  of  the  com- 
missioner of  docks,  who  had  then  succeeded 
to  the  powers  of  the  former  department  of 
docks.  At  this  time  the  defendants  had  ex- 
pended about  $6,000  In  the  construction  of 
the  dumping  board,  and  it  would  have  re- 
quired only  about  $100  more  to  complete  it 
On  April  23,  1902,  the  commissioner  of  docks 
revoked  the  permit  referred  to,  and  notified 
the  defendants  that  their  use  of  tbe  pier  was 
Illegal  because  In  violation  of  section  845  of 
the  Greater  New  York  Charter,  which  pro- 
vided, in  substance,  that  no  dumping  board 
should  be  erected  on  a  pier  which  had  there- 
tofore been  used  for  the  loading  or  unload- 
ing of  sailing  vessels  employed  in  foreign 
commerce  and  having  a  draught  of  more 
than  18  feet  The  pier  in  question  came 
within  the  provisions  of  that  section,  and 
tbe  defendants  were  notified  to  remove  their 
damping  board  within  15  days.  Upon  re- 
cdpt  of  this  notice  the  defendants  com- 
menced an  action  to  restrain  the  plaintiff 
from  interfering  with  their  occupancy  of  the 
pier,  and  on  May  3,  1902,  procured  an  in- 
junction, wliich  was  thereafter  continued 
during  the  pendency  of  the  suit  The  in- 
junction suit  was  tried  In  October,  1902,  and 
resulted  in  favor  of  the  city.  On  November 
18k  1902,  a  Judgment  was  entered  dismissing 
the  complaint  On  the  succeeding  24th  of 
December  the  commissioner  of  doc^s  took 
down  and  removed  the  dumping  board  of  the 
defendants.  Thereafter  this'actlon  was  com- 
menced by  the  city  to  recover  damages  from 
the  defendants  for  their  alleged  unlawful  use 
and  occupation  of  the  pier  from  May  9  to 
December  24,  1902.  Upon  the  trial  evidence 
was  adduced  on  betialf  of  the  plaintiff  to 
show  that  the  rental  value  of  the  pier  for 
damping  purposes  was  $12,000  a  year,  and 
on  this  evidence  the  Jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $5,000.  The 
Judgment  entered  upon  this  verdict  was  af- 
firmed by  the  Appellate  Division. 

li.  Laflin  Kellogg  and  Alfred  G.  Pette,  for 
appellants.  John  J.  Delany,  Corp.  Counsel 
(Theodore  Connoly  and  Terence  Farley,  of 
counsel),  for  respondent 

WBBNEB,  J.  (after  stating  the  facts).  The 
defendants'  first  contention  is  that  tbe  plain- 
tiff has  mistaken  its  remedy  in  seeking  to 
recover  damages  for  the  unlawful  use  and 


occupation  of  the  pier  In  question,  and  that 
it  should  have  brought  an  action  on  the  un- 
dertaking given  by  these  defendants  In  the 
action  wherein  they  were  pUintiffs  and  the 
city  was  defendant  and  in  which  the  Injunc- 
tion above  referred  to  was  procured.  We 
think  the  cases  relied  upon  by  the  defendants 
to  support  that  contention  have  no  applica- 
tion here,  because  this  Is  not  a  case  In 
which  the  plaintiff's  right  to  damages  arises 
out  of  the  granting'  of  an  Injunction,  but  is 
based  wholly  upon  the  claim  of  a  wrongful 
nse  and  occupation  of  its  property.  Tbe  use 
of  the  pier  for  dumping  purposes  was  con- 
trary to  the  provisions  of  section  845  of  the 
charter  (Xaws  1887,  p.  303,  c.  378,  as  amend- 
ed by  Laws  1001,  p.  362,  c.  466),  and  defend- 
ants' occupation  thereof  was,  therefore,  un- 
lawful. Brown  v.  City  of  New  York,  78 
App.  DIv.  361,  79  N.  Y.  Supp.  943,  affirmed 
176  N.  Y.  571,  68  N.  B3.  1115.  Under  these 
circumstances  the  plaintiff  has  the  undoubted 
right  to  recover  such  damages  as  it  may 
liave  sustained  by  reason  of  such  unlawful 
nse  and  occupation. 

In  the  effort  to  prove  the  plaiutifTs  dam- 
ages, its  commissioner  of  docks  was  permit- 
ted to  testify  that  the  use  of  the  pier  for 
dumping  purposes  was  worth  $12,000  a  year, 
and  upon  this  evidence  the  jury  rendered  a 
verdict  of  $6,000  for  such  use  during  the 
period  from  May  9  to  December  24,  1902. 
In  various  forms  the  defendants'  counsel  re- 
quested tbe  learned  trial  court  to  charge 
the  jury  that  upon  the  facts  alleged  and 
proved  the  plaintiff  was  not  entitled  to  re- 
cover damages  iMised  solely  npon  the  rental 
value  of  tbe  pier  for  dumping  purposes,  and 
that  the  recovery  should  be  limited  to  the 
rental  value  of  the  pier  for  general  purposes. 
These  requests  were  refused,  and  the  court 
charged,  In  substance,  that  the  plaintiff  was 
entitled  to  recover  for  the  use  of  the  pier  for 
dumping  purposes.  The  exceptions  to  the 
mlings  of  the  learned  trial  court  in  that  be- 
half present  the  only  question  that  we  deem 
It  necessary  to  discuss  upon  this  appeal. 

Under  familiar  principles  two  distinct  and 
separate  measures  of  damages  were  open 
to  the  plaintiff.  It  had  the  right  either  to 
base  its  claim  upon  tbe  rental  value  of  the 
pier  for  general  purposes,  or  to  demand  the 
damages  growing  out  of  the  particular  use  to 
which  It  was  subjected  by  the  defendants. 
Under  the  first  alternative  all  the  uses  to 
which  the  pier  could  ordinarily  be  devoted 
would  have  been  proper  subjects  of  con- 
Bideration  in  determining  tbe  measure  of 
damages.  Relsert  v.  City  of  New  York,  174 
N.  Y.  196,  66  N.  E.  731.  Under  the  second 
alternative  chosen  by  the  plaintiff,  the  use 
of  the  pier  for  dumping  purposes  was  the 
sole  and  specific  ground  upon  which  Its 
claim  to  damages  was  based.  In  order  to 
adapt  tbe  pier  to  this  particular  use,  the  de- 
fendants necessarily  Incurred  an  expense  of 
$6,000,  which,  in  the  nature  of  things,  should 
have  been  deducted  from  the  gross  annual 
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irental  yaloa  of  the  pier  for  damping  purposes 
•In  admeasuring  the  damages  to  wblcli  tba 
plaintiff,  under  this  tbeory  of  tbe  case, 
'dalmed  to  be  entitled;  In  other  words,  the 
iisable  value  of  tbe  pter  for  tbe  spedflc  pur- 
pose tras  what  It  was  wwtb  for  tbat  purpose 
after  deducting  the  cost  of  adapting  It  there- 
to. This  essentlBl  feature  of  the  measure  of 
•damages  sought  to  be  applied  to  this  case 
was  apparently  overlooked  by  tbe  learned 
trial  court;  and  for  this  reason  we  think 
the  Judgment  herein  should  be  reversed,  and 
«  new  trial  had,  with  costs  to  abide  tbe 
«vent. 

OULLBN,  0.  J.,  and  O'BRIEN,  BABT< 
X<BTT,  MARTIN,  and  VAim.  JJ.,  concur. 
HAIOHT,  J.,  absent 

Judgment  reversed,  etc. 


<17»  N.  Y.  294) 

MItXBB  r.  QUINOT  et  al. 
<CSonrt  of  Appeals  of  New  Tork.      Oct  28, 

1904.) 
roBKian  cobforations— dibectobs— actioh 

TOB  ACCOnNTINQ. 

1.  Under  Code  Civ.  Proc.  gg  1781,  1782,  au- 
thorising an  action  against  directors  or  officers 
of  a  corporation  to  compel  an  accounting  and 
payment  to  the  corporation  of  any  money  or 
property  which  they  have  acquired  themselves 
■OT  transferred  to  others  by  violation  of  their  dn- 
ties,  a  director  of  a  foreign  corporation  trans- 
acting bnsiness  and  having  its  principal  office 
in  the  state  may  sue  former  directors  for  an  ac- 
-counting  and  restoration  of  the  moneys  of  the 
corporation  alleged  to  have  been  misapplied  by 
them,  and  snch  right  of  action  Is  not  restricted 
to  domestic  corporations  only. 

Haight  and  Martin,  JJ.,  dissenting.' 

Appeal  from  Supreme  Court,  Appellate  Dl- 
vlidon.  First  Department. 

Action  by  Theodore  S.  Miller  against 
Joslab  Qolncy  and  others.  From  a  Judg- 
ment entered  on  an  order  of  the  Appellate 
Division  (85  N.  T.  Supp.  810)  reversing  an 
Interlocutory  Judgment  of  the  Special  Term 
overruling  a  demurrer  to  tbe  complaint, 
plaintiff  appeals.    Reversed. 

Frank  P.  Ufford  and  PblUp  Carpenter,  for 
appellant.  Sumner  B.  Stiles,  for  respond- 
ents. 

O'BRIEN,  J.  The  question  of  law  present- 
ed by  this  appeal  Is  of  considerable  practical 
importance,  and  arises  upon  a  demurrer  by 
one  of  the  defendants  to  the  complaint 
There  are  three  grounds  of  demurrer  speci- 
fied in  tbe  pleading:  (1)  That  it  appears 
upon  tbe  face  of  tbe  complaint  that  the  court 
has  not  jurisdiction  of  the  subject  of  the 
action;  (2)  that  it  api>ears  upon  the  face  of 
the  complaint  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action; 
(3)  that  upon  the  face  of  the  complaint  there 
is  a  defect  of  parties  plaintiff.  If  the  com- 
plaint is  defective  for  any  reason  stated  in 
the  demurrer,  the  defect  must  appear  upon 


tbe  face  <tf  the  oomplalnt  Of  conne^  llien 
may  be  omissiona  in  the  pleading,  or  de- 
fenses in  fact  may  exist  to  the  cauae  ot  ac- 
tion. But,  generally  speaking,  these  are  ma^ 
ters  of  defense,  and  tbe  court,  upon  tbe  de- 
cision of  the  demurrer,  can  look  only  to  de- 
fects which  appear  upon  the  face  of  the 
complaint  All  other  defenses,  if  any,  must 
be  Interposed  by  answer,  and,  if  not  so  in- 
terposed, are  deemed  to  be  waived.  Hence 
the  review  in  this  case  must  be  confined  en- 
tirely to  what  appears  upon  the  face  of  the 
complaint  and,  unless  It  can  be  demonstrat- 
ed from  the  facts  stated  either  tbat  the  court 
has  no  Jurisdiction  of  tbe  action  or  that  the 
complaint  does  not  state  sufficient  facts 
against  the  demurring  defendant  to  consti- 
tute a  cause  of  action,  then  tbe  demurrer 
Is  bad.  All  tbe  facts  stated  In  the  com- 
plaint are  admitted  by  the  demurrer,  and  the 
question  is  whether  those  facts  constitute 
a  cause  of  action  in  favor  of  the  plaintiff 
and  against  the  demurring  defendant  It  is 
therefore  necessary  to  get  a  clear  conception 
of  tbe  case  which  is  made  by  the  complaint 
The  plaintiff  alleges  that  be  is  one  of  the 
directors  of  a  business  corporation  created 
by  tbe  laws  of  West  Virginia,  and  that  the 
corporation  now,  and  ever  since  its  organiza- 
tion, lias  bad  its  principal  place  of  business 
and  office  for  the  transfer  of  stock  in  the 
city  of  New  Tork,  and  tbat  It  is  engaged 
in  business  in  this  state.  It  then  alleges 
tbat  prior  to  September  20,  1898,  the  defend- 
ants were  elected  directors  of  this  corpora- 
tion, and  continued  as  snch  until  May  16, 
1899;  tbat  on  or  about  the  16tb  of  December, 
189S,  certain  parties  named  paid  to  the  cor- 
poration the  sum  of  $25,000  as  the  consid- 
eration of  a  certain  business  transaction  be- 
tween those  parties  and  the  corporation; 
that  subsequently  these  defendants,  being 
then  directors,  wrongfully  appropriated  the 
said  money  to  their  own  use,  or  wasted  and 
misapplied  It  with  other  funds  of  the  cor- 
poration. The  relief  demanded  is  tbat  the 
defendants,  and^  each  of  them  individually, 
be  required  to  account  for  their  official  con- 
duct In  tbe  management  and  disposition  of 
the  funds  and  property  of  the  corporation; 
tbat  tbe  defendants,  and  each  of  them,  be 
compelled  to  pay  to  the  corporation,  or  to 
the  receiver  thereof  that  may  be  appointed  in 
the  action,  such  sum  as  may  be  found  to  be 
due  from  them  upon  such  accounting,  and 
any  money  and  the  value  of  any  property 
which  the  defendants  have  acquired  by  them- 
selves or  transferred  to  others,  or  lost  ot 
used  in  violation  of  th^r  duties  as  such  di- 
rectors and  officers  or  otherwise,  including 
the  said  sum  of  $25,000.  It  should  be  noted 
here  tbat  the  corporation  itself  is  made  a 
party  defendant  in  the  action,  although, 
so  far  as  the  record  discloses,  it  does  not  ap- 
pear or  make  any  defense  to  tbe  charges 
contained  In  the  complaint 

It  may  be  observed  here,  In  order  to  clear 
away  some  things  that  create  confusion  in 
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the  dlacnaaton,  that  this  Is  not  aa  actfam  by 
«r  agalnat  either  a  fardgn  or  a  domestte 
corporation,  except  so  far  as  the  corpota- 
tlon  Iq  qnerUon  Is  made  a  nominal  defend- 
ant npon  the  record.  It  Is  an  action  by  an 
Individual  director  against  IndWidnalB  who 
irere  formerly  directors  to  recover  ftom  the 
latter  money  belonging  to  the  c«»iiaratlon 
which  they  had  misappropriated  or  urasted 
In  violation  of  their  dudes  as  directors,  and 
the  sole  qneatlon  Is  whether  the  plaintlfl  Is 
entitled  to  sne  the  defendants  In  the  courts 
of  this  state  to  compel  them  to  restore  to 
the  corporate  treasnry  the  funds  that  they 
have  received  and  retained  or  wasted,  con- 
trary  to  the  duties  of  their  trust  We  do 
not  know  from  the  complaint  Itself  where 
either  the  plaintiff  or  the  individual  defend- 
ants reside.  I  am  not  aware  that  that  ques- 
tion is  of  any  Importance.  The  complaint 
does  show  that  the  business  of  the  defendant 
Is  In  this  state,  that  its  principal  plaoe  of 
business  Is  here,  and  that  it  has  an  office 
In  this  state  for  the  transfer  of  Its  stock. 
If  the  residence  or  citizenship  of  any  of  the 
defendants  Is  of  any  Importance  in  the  oase^ 
then  the  dtfect,  if  any,  in  that  respect.  Is 
not  disclosed  by  the  complaint,  but  is  matter 
of  defotse.  It  is  not  even  suggested  in  the 
demoirer,  or  in  the  argument  at  the  bar, 
that  that  question  enters  into  the  case  at 
all,  or  is  of  any  consequence,  and  it  seems 
to  me  that  it  Is  not. 

Although  the  demurrer  is  based  upon  the 
three  grounds  stated,  no  question  has  been 
discussed  at  the  bar  in  support  of  the  Judge- 
ment, or  in  the  court  below,  except  the  right 
of  the  plaintiff  to  maintain  the  action.  That 
proposition  is  made  very  plain  by  a  pora- 
grafrii  In  the  pra vailing  opinion  of  the  learned 
court  below,  as  follows:  "The  question  here 
presented  relates  solely  to  the  right  of  the 
plaintiff  to  maintain  this  action.  The  right 
of  a  foreign  corporation  to  sue  its  defaulting 
directors  or  officers,  or  the  right  of  a  stock- 
holdw  suing  on  behalf  of  himself  and  all 
other  stockholders  to  enforce  such  a  right  on 
behalf  of  the  corporation  when  it  neglects 
and  refuses  to  enforce  it,  is  not  presented." 
So  It  will  be  seal  that  the  qnestien  in  this 
case  is  a  narrow  one,  and  it  is  desirable  that 
It  should  be  confined  within  the  limits  which 
the  Inquiry  naturally  suggests.  The  learned 
judge  at  Special  Term  overruled  the  demur- 
rer, hut  his  decision  was  revised  at  the 
Appellate  Division  by  a  divided  court,  and 
the  demurrer  was  sustained.  The  learned 
conrt  thereupon  certified  to  us  the  single 
question  whether  the  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action.  It 
is  plain,  therefore,  from  the  history  of  the 
case,  and  the  condition  of  the  pleadings,  that 
the  question  involved  is  simply  this:  Has 
the  plaintiff  stated  facts  sufficient  to  enable 
him  to  procure  from  the  courts  in  this  state 
the  relief  demanded,  or  any  relief  whatever? 
It  is  admitted  that  the  plaintiff  is  a  director 
of  the  corporation;  that  the  defendants  are 


t<Mrmer  directors  who  have  gone  o«t  of  offloe^ 
but  while  In  office  wrongfully  appropriated 
the  corporate  funds,  and  still  retain  them. 
It  would  seem  to  be  quite  plain  that  these 
facts  would  constitute  a  cause  of  action 
against  the  defendants  in  favor  of  some  one, 
and  we  have  to  deal  only  with  the  question 
whether  this  plaintiff  Is  authorized  by  law 
to  Institute  and  prosecute  the  action. 

By  the  statute  of  this  state  (C!ode  Olv. 
Proc.  f  1781),  an  action  may  be  maintained 
against  one  or  more  trustees,  directors,  or 
managers,  or  other  officers  of  a  corporation, 
to  procure  a  Judgment,  upon  various  grounds 
therein  stated.  Among  the  grounds  stated 
are:  (1)  To  compel  the  defendants  to  ac- 
count for  their  official  conduct  In  the  manage- 
ment and  disposition  of  the  funds  and  prop- 
erty committed  to  their  charge;  (2)  to  com- 
pel them  to  pay  to  the  corporation  which 
they  represent,  or  to  its  creditors,  any  money 
and  the  value  of  any  property  which  they 
have  acquired  themselves,  or  transferred  to 
others,  or  lost  or  wasted,  by  a  violation  of 
their  duties.  The  charges  contained  in  the 
complaint  against  the  defendants  are  mani- 
festly within  the  scope  of  this  section.  The 
next  question  is  whether  the  plaintiff  is  the 
proper  party  to  move  the  court  for  the  relief 
therein  provided.  That  question,  I  think,  is 
very  plainly  answered  by  the  succeeding  sec- 
tion (1782),  which  declares  that  an  action  for 
the  purposes  above  spedfled  may  be  brought 
by  the  Attorney  General  in  behalf  of  the 
people  of  the  stat^  or  "by  a  creditor  of  the 
corporation,  or  by  a  trustee,  director,  mana- 
ger or  other  officer  of  the  corporation,  hav- 
ing a  general  superintendence  of  its  con- 
cerns." It  cannot  be  doubted  that  this  gen- 
eral language  covers  this  cas& 

But  this  proposition  is  attempted  to  be  an- 
swered or  avoided  by  the  argument  that  the 
provisions  of  the  statute  referred  to  do  not 
Include  actions  by  or  against  foreign  corpora- 
tions, or  by  or  against  defaulting  directors  of 
such  corporations.  Upon  that  argument,  and 
no  other,  the  plaintiff  has  been  defeated  in 
this  case.  The  learned  court  below  refused 
to  apply  the  general  language  of  the  stat- 
ute, but  restricted  it  to  particular  cases  and 
to  a  certain  class  of  directors.  In  other 
words,  it  has  been  held  that  when  our  stat- 
ute permits  a  director  of  a  corporation  to 
bilug  an  action  against  defaidting  codirect- 
ors,  or  parties  who  have  once  been  directors, 
for  their  misconduct,  the  statute  means  all 
the  time  a  directw  of  a  domestic  corpora- 
tion, and  not  a  director  of  a  foreign  corpora- 
tion. It  will  be  seen  that  the  word  "direct- 
or" is  used  In  the  same  way  In  the  section 
that  the  words  "trustee,"  "manager,"  or  oth- 
er officer  of  the  corporation,  having  a  general 
superintendence  of  Its  concerns,  are  used. 
Of  course,  the  argument,  if  sound,  must  go 
to  the  extent  of  asserting  that  a  creditor 
cannot  maintain  an  action  against  defaulting 
trustees  unless  he  Shows  that  be  is  a  creditor 
of  a  domestic  corporation.    Neither  can  a 
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manager  or  other  officer  maintain  an  action 
unless  he  happens  to  be  a  manager  or  officer 
of  a  domestic  corporation.  It  would  neces- 
sarily follow  from  this  argument  that  the 
directors  of  a  foreign  corporation  transact- 
ing business  and  having  Its  principal  office 
in  this  state  may  plunder  the  corporation 
with  impunity,  and  the  courts  of  this  state 
are  without  power  to  redress  such  wrongs 
as  appear  upon  the  face  of  the  complaint 
In  this  case.  If  they  cannot  be  sued  here, 
they  cannot  be  sued  In  a  foreign  state,  un- 
less they  come  within  its  Jurisdiction.  There 
is  no  good  reason,  I  think,  for  holding  that 
the  right  of  a  director  to  bring  an  action  of 
this  character  is  confined  to  cases  arising 
with  respect  to  domestic  corporations.  The 
language  of  the  statute  is  broad  and  general. 
The  purpose  of  the  law  and  the  remedy  pre- 
scribed is  Just  as  applicable  to  the  case  at  bar 
as  to  any  other. 

Moreover,  it  seems  to  me  that  the  restric- 
tion which  the  learned  court  below  has  placed 
npoa  the  word  "director,"  as  used  in  the  stat- 
ute, l8  not  only  unauthorized  by  the  whole 
scope  and  policy  of  the  preceding  section,  but 
is  contrary  to  Justice  and  sound  policy.  It 
is  a  matter  of  common  knowledge  that  hun- 
dreds of  corporations  In  this  state  are  or- 
ganized under  the  laws  of  New  Jersey  or 
some  adjoining  state,  but  the  business  and  all 
the  operations  of  the  corporation  are  conduct- 
ed here,  except  possibly,  once  a  year,  there 
may  be  a  meeting  of  the  stockholders  in  the 
state  creating  the  corporation,  for  the  pur- 
poses of  a  new  election.  In  all  other  re- 
spects these  corporations  stand  upon  the 
same  footing  as  though  organized  here  under 
the  laws  of  this  state,  and  what  reason  can 
be  given  for  denying  to  a  director  of  such  a 
corporation  the  right  to  bring  an  action  such 
as  might  be  brought  and  maintained  by  a 
director  of  a  domestic  corporation?  The  dis- 
tinction between  the  two  classes  of  corpo- 
rations in  this  respect  Is  simply  arbitrary, 
and  rests  upon  no  sound  reason,  or  any  prin- 
ciple of  public  policy. 

It  should  be  observed  that  the  two  sections 
of  the  Code  referred  to  have  been  supple- 
mented by  three  subsequent  sections  (1809, 
1810,  1811).  By  section  1812  these  three  sec- 
tions are  made  applicable  to  an  action  or 
special  proceeding  against  either  a  domestic 
or  a  foreign  corporation.  Bearing  always  In 
mind  the  fact  that  this  is  an  action  by  an 
individual  director  of  a  foreign  corporation 
in  the  courts  of  this  state  to  compel  other 
individuals,  who,  while  directors,  had  be- 
come wrongfully  possessed  of  the  corporate 
funds  and  property,  to  account  for  the  same, 
It  is  difficult  to  suggest  any  sound  reason  for 
denying  to  the  plaintiff  the  relief  which  be 
seeks  to  obtain.  I  do  not  think  that  there  is 
any  well-considered  authority  to  support  the 
Judgment  in  this  case,  and  It  would  seem 
that  a  sound  public  policy  would  require  the 
application  of  the  provisions  of  the  Code 
referred  to  to  the  facts  stated  in  the  com- 


plaint That  would  certainly  seem  to  have 
been  the  view  of  Judge  Gullen  when  discuss- 
ing a  similar  case  in  the  Supreme  Court. 
Ernst  V.  Rutherford  &  B.  S.  Gas  Co.,  38  App. 
Div.  388,  56  N.  Y.  Supp.  403.  It  is  there  said: 
"We  do  not  suppose  that  it  was  intended  by 
this  section  of  the  Code  to  give  our  courts 
any  greater  jurisdiction  in  the  case  of  ac- 
tions against  foreign  corporations  than  they 
have  against  natural  persons.  But  the  basis 
of  an  action  for  an  accounting  and  restora- 
tion against  offending  officials  of  a  corpora- 
tion is  the  trust  relation  which  such  officials 
bear  to  the  corporation  and  to  its  stoddioid- 
ers.  This  gives  a  court  of  equity  Jurisdic- 
tion of  the  subject-matter  wherever  it  can 
obtain  Jurisdiction  of  the  persons  of  the  de- 
fendants, even  though  the  subject-matter 
might  be  real  estate  lying  without  the  state 
(Chase  v.  Knickerbocker  Phosphate  Co.,  32 
A]H).  Div.  400,  68  N.  T.  Supp.  220),  which  is 
not  the  fact  here.  The  right  of  the  plaintiffs, 
as  stockholders,  to  compel  a  restoration  by 
the  officers  of  the  corporation,  is  coextensive 
with  the  right  of  the  corporation  itself.  Sure- 
ly the  corporation  would  not  be  confined  to 
the  courts  of  the  state  which  created  it,  but 
could  pursue  Its  officers  in  whatever  Juris- 
diction it  might  find  them;  oth^wise  it 
would  be  remediless  if  those  officers  remain- 
ed without  the  state.  The  learned  Judge, 
however,  was  of  opinion  that  this  action  was 
more  than  for  a  restoration  and  accounting; 
that  It  was,  in  effect,  an  action  to  control 
the  internal  management  of  the  corporation 
itself.  Concerning  an  action  of  the  last  char- 
acter, he  was  of  opinion  that  the  corporation 
could  only  be  called  to  account  in  the  tri- 
bunals of  the  state  which  created  it.  We 
are  not  prepared  to  admit  the  correctness  of 
the  proposition  as  broadly  as  stated  by  the 
learned  Justice.  If  the  illegal  acts  of  the  di- 
rectors or  of  the  corporation  offended  solely 
against  the  majesty  of  the  state  to  which  it 
owed  its  life — in  other  words,  constituted 
only  public  wrongs — the  proposition  is  prob- 
ably correct,  for  we  are  not  compelled  to,  nor 
should  we,  entertain  actions  simply  to  redress 
the  outraged  dignity  of  foreign  governments. 
But  if  such  illegal  acts  also  cause  injury  to 
the  property  rights  of  individual  stockhold- 
ers who  are  citizens  of  this  state,  we  cannot 
see  why  they  are  not  entitled  to  obtain  full 
relief  in  our  courts,  so  far  as  such  relief  can 
be  accomplished  by  acting  directly  on  the 
persons  of  the  defendants.  A  contrary  rule 
would,  in  our  judgment,  be  unfortunate  at 
this  time,  when,  for  some  reason,  the  majori- 
ty of  corporate  enterprises  in  this  state  (those 
of  a  quasi  public  nature,  such  as  railroads, 
etc.,  excepted)  are  carried  on  under  incorpo- 
rations effected  under  the  laws  of  other 
states.  We  are  of  opinion,  however,  that  this 
action  is  strictly  for  restoration  and  an  ac- 
counting, and  tiierefore  that  the  court  had 
jurisdiction  of  the  subject-matter."  In  the 
case  at  bar  the  action  is  for  the  same  pur- 
pose; tliat  is,  for  an  accounting  and  testora- 
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tion.  The  plaintiff  baa  sTunmoned  the  de- 
fendants to  api>ear  In  the  courts  of  this  state 
to  answer  for  their  misconduct  In  misappro- 
priating or  wasting  tlie  money  of  a  corpora- 
tion of  which  he  is  a  director  or  tmstee.  The 
courts  of  this  state  have,  I  think,  the  power 
to  require  the  defendants,  at  the  suit  of  the 
plaintiff,  to  make  good  to  the  coriwration 
the  money  taken  from  its  treasury,  and  by 
them  misappropriated  or  wasted. 

It  may  well  be  that  some  of  the  provisions 
of  these  sections  of  the  Code  to  which  I  have 
referred  are  applicable  only  to  domestic  cor- 
porations or  their  directors,  but  we  are  con- 
cerned now  only  with  the  one  action,  such  as 
this  is,  for  an  accounting  and  restoration; 
and  to  such  actions,  we  think,  tbey  apply 
not  only  by  reason,  of  the  general  language 
employed,  but  on  grounds  of  Justice  and 
sound  policy,  as  well  as  the  impossibility  of 
any  other  form  of  redress. 

It  follows  that  the  Judgment  of  the  Appe- 
late Diyision  should  be  reversed,  and  that  of 
the  Special  Term  affirmed,  with  costs,  and 
the  question  certifled  should  be  answered  In 
the  afflrmatlTe. 

CULIiEN,  O.  J.,  and  VANN  and  WERNER, 
JJ^  concur.  HAIGHT  and  MABTIM,  JJ., 
dissent.    GRAY,  J.,  absent 

Jadgment  leTersed,  etc. 


aa  ind.  ixt) 
SELLERS  r.  HATES  et  aL    (No.  20,285.) 
(Supreme  Gonrt  of  Indiana.    Oct  27,  1904.) 

BA.NKBUFTCT  —  FBEFEBENCK8   —  VSAVDVIXin 
CONVEYANCES— CON  VET AWCES   VOID  BY  BTATB 

I.AW— Bionr  or  TBtrsTM:  to  attack— oonsti- 

TXmOMAI.  iJiW— EQUAI.  FSOTECTION  Or  UiWB. 

1.  The  fact  that  a  seller  is  known  by  the  buy- 
er to  be  deeply  indebted  or  insolvent  is  not  of 
itself  enough  to  charge  the  buyer  with  a  want 
of  good  faith  in  making  the  purchase. 

2.  Nothing  can  be  added  to  a  special  finding 
by  inference  or  intendment. 

3.  Under  the  express  provisions  of  section  60a 
of  the  bankrnptcy  act  of  July  1,  1^^  c.  541, 
90  Stat  562  [U.  S.  Gomp.  St.  1901,  p.  3445],  the 
effect  of  a  transaction,  m  order  to  constitute  it 
a  preference,  must  be  to  enable  the  creditor  pre- 
ferred to  obtain  a  greater  percentage  of  his 
debt  than  any  other  creditor  of  the  same  class. 

4.  A  trustee  in  bankruptcy  cannot  complain 
of  the  frandnlent  character  of  a  mortgage  given 
by  a  purchaser  from  the  bankrupt  to  a  tliird 
party,  unless  be  can  impeach  the  sale  from  the 
bankmpt  to  the  purchaser  on  other  grounds. 

5.  Notwithstanding  any  provisions  which  are 
fonnd  in  the  l>ankruptcy  act  relative  to  the  right 
of  the  tmstee  to  avoid  particular  transactions  of 
the  debtor,  the  whole  act  must  be  read  in  the 
light  of  tte  predominating  pnipoBe  of  Congress 
with  reference  to  the  distribution  of  the  assets, 
which  was  to  prevent  any  inequality  of  payment 
am<mg  the  unsecured  creditors. 

6.  Section  70  of  the  bankruptcy  act  of  July 
1.  18^  e.  541,  SO  Stat  565  [U.  S.  Comp.  St 
1901,  p.  3451],  gives  the  trustee  the  title  of  the 
bankrupt  to  property  transferred  by  him  in 
fraud  of  creditors,  and  to  property  which  the 
bankmpt  could  have  transferred  prior  to  the 
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filing  of  the  petition,  or  which  might  have  been 
sold  under  judicial  process  at^ainst  iiim.  Sub- 
division "e"  of  the  same  section  provides  that 
the  trustee  may  avoid  any  transfer  by  the  bank- 
rupt which  any  creditor  might  have  avoided. 
Section  67  (30  Stat.  564  [U.  S.  Comp.  St  1901, 
p.  3449])  makes  all  conveyances  made  by  the 
debtor  while  insolvent,  and  at  any  time  within 
four  montlis  prior  to  the  filing  of  the  petition, 
which  are  void  as  against  the  creditors  of  the 
debtor  by  the  laws  of  the  state  in  which  the 
property  is  situated,  void  against  creditors  of 
the  debtor  if  he  be  adjudged  a  bankrupt.  Acts 
1W)1,  p.  503,  c  118  (Burns'  Ann.  St  1901,  § 
6637a  et  seq.),  makes  a  sale  of  any  portion  of 
a  stock  of  merchandise  otherwise  than  in  the 
ordinary  course  of  trade,  or  a  sale  of  an  en- 
tire stock  in  bulk,  fraudulent  and  void  as 
against  creditors  whose  claims  arose  from  the 
sale  of  some  part  of  such  stock  of  merchandise, 
unless  certain  conditions  are  observed.  Held, 
that  construing  the  act  of  1901  as  it  must  be 
construed  in  order  to  be  upheld,  1.  e.,  as  merely 
giving  a  creditor  a  lien  analogous  to  a  vendor's 
or    materialman's    lien,   enforceable    by   appro- 

grlate  lepil  proceedings  in  the  event  of  a  sale 
1  violation  of  the  provisions  of  the  act  and 
not  as  enabling  any  creditor  to  treat  the  sale 
as  a  nnllity  and  proceed  with  the  collection  of 
his  entire  debt  a  sale  made  in  defiance  of  the 
act  is  not  such  a  one  as  may  be  impeached  by 
the  trustee  in  bankruptcy  of  the  seller,  for  the 
general  estate  of  the  seller  can  derive  no  benefit 
from  such  Impeachment. 

7.  Under  Const  U.  S.  Amend.  14,  prohibiting 
the  state  from  denying  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws,  and 
guarantying  due  process  of  law,  tbe  state  can- 
not through  any  of  its  agencies,  exercise  arbi- 
trary and  capricious  power  over  persons  or 
proper^ ;  and  while  legislation  according  to  ev- 
ery person  or  class  of  persons  the  same  right 


which  is  enjoyed  by  other  persons  or  classes  in 
the  same  place  and  in  like  circumstances  is  or- 
dinarily valid,  a  statnte  which  contains  inequali- 
ties in  fact  cannot  be  upheld  on  the  theory  of 
classification,  where  the  lines  of  division  be- 
tween persons  or  classes  appear  clearly  to  have 
no  just  relation  to  tbe  subject-matter. 

8.  Acts  1901,  p.  505.  c.  220  (Bums'  Ann.  St 
1901,  i  6637a  et  seq.),  declaring  sales  of  any 
portion  of  a  stock  of  merchandise  otherwise 
than  in  the  ordinary  course  of  trade,  or  sales 
of  an  entire  stock  In  bulk,  frandnlent  and  void 
as  against  creditors  whose  claims  arise  from 
the  sale  of  some  part  of  such  stock  of  mer- 
chandise, unless  certain  conditions  are  observed. 
Is,  if  construed  to  permit  the  creditor  to  sub- 
ject the  whole  stock  to  liability  to  satisfy  the 
indebtedness  to  him,  no  matter  how  small  a 
remnant  of  the  stock  sold  by  him  may  remain, 
repugnant  to  Const.  U.  S.  Amend.  14,  prohibit- 
ing the  state  from  denying  to  any  person  the 
equal  protection  of  the  laws,  and  guarantying 
due  process  of  law. 

Appeal  from  Circuit  Ck>urt,  Upton  County; 
J.  F.  Elliott,  Judge. 

Action  by  Henry  C.  Sellers,  trustee  In 
bankruptcy,  against  James  A.  Hayes  and 
another.  Defendants  bad  Judgment,  and 
plaintiff  appeals.    Affirmed. 

Blacklidge,  Shirley  &  Wolf,  for  appellant 
H.  C.  Sheridan,  for  appellees. 

GILLETX,  3.  Appellant;  as  trustee  in 
bankruptcy  of  Rufus  Laymon,  brought  this 
action  against  the  appellees  Hayes  &  Hayes 
and  the  Farmers'  Bank  of  Frankfort,  Ind., 
to  recover  the  value  of  a  stock  of  merchan- 
dise. The  attempt  was  to  charge  appellees 
as  trustees,  on  tbe  theory  that  Laymon  bad 
fraudulently  oonyeyed  the  stock  to  them,  and 
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tbat  they  bad  converted  It  to  tfaelr  own  nse. 
Two  of  tbe  paragraphs  of  complaint  seek  to 
avoid  the  conveyance  on  the  ground  tbat  It 
was  void  nnder  that  subdiviBlon  of  section 
87  Of  the  bankruptcy  law  of  July  1,  1898,  c. 
541,  80  Stat  564  [U.  S.  Comp.  St.  1901,  p. 
3449],  relative  to  conveyances  made  by  the 
bankrupt  within  four  months  prior  to  the 
filing  of  the  petition  In  bankruptcy  with  In- 
tent to  binder,  delay,  or  defraud  creditors. 
There  were  two  farther  paragraphs  of  com- 
plaint, nnder  which  It  was  sought  to  avoid 
the  conveyance  under  that  subdivision  of  the 
section  above  mentioned  authorizing  the 
setting  aside  of  conveyances  which  are  void 
under  the  laws  of  the  state,  if  made  within 
four  months  of  the  filing  of  the  bankruptcy 
petition.  There  was  a  general  denial  filed  by 
each  of  the  appellees.  Pursuant  to  request, 
the  court  found  the  facts  specially,  and  stat- 
ed its  conclusion  of  law  thereon.  The  con- 
dnslon  was  In  favor  of  appellees.  There 
was  a  Judgment  that  appellant  take  nothing. 
It  is  assigned  as  error  that  the  court  erred 
In  its  conclusion  of  law. 

The  first  question  which  Is  presented  for 
our  consideration  Is  whether,  in  view  of  the 
issues  tendered  by  the  paragraphs  of  com- 
plaint first  above  mentioned  and  the  facta 
found  by  the  court,  the  conclnslon  shoold 
have  been  In  appellant's  favor. 

Stated  In  their  boldest  outlines,  the  facts 
relative  to  the  conveyance  complained  of  are 
that  within  four  months  of  the  time  that 
the  petition  In  bankruptcy  was  filed  said 
Laymon  sold  a  stock  of  groceries  of  the  val- 
ue of  $3,500  to  Hayes  &  Hayes,  and  that  the 
consideration  of  said  conveyance  was  the 
extinguishment  of  a  debt  of  $200,  due  from 
Laymon  to  one  of  the  purchasers,  the '  as- 
sumption by  Hayes  &  Hayes  of  a  debt  of 
(800,  which  Laymon  was  owing  to  a  third 
person,  and  the  payment  to  him  of  $2,500, 
Which  was  advanced,  as  a  part  of  the  trans- 
action, by  the  bank.  The  money  so  receiv- 
ed by  Laymon  was  afterwards  used  by  him 
In  the  payment  of  certain  of  his  creditors. 
Passing  for  the  present  the  question  whether 
the  findings  of  the  court  show  an  Intent  and 
purpose  on  the  part  of  the  seller  to  hinder, 
delay,  or  defraud  his  creditors  by  said  sale, 
the  inquiry  arises  whether  It  appears  from 
the  findings  that  appellees  were  not  in  the 
position  of  purchasers  in  good  faith  and  for 
a  present  fair  consideration. 

A  number  of  facts  are  found  as  to  the 
knowledge  of  appellees  of  the  financial  condi- 
tion of  Laymon  at  the  time  of  the  sale,  and 
facts  are  found  to  have  been  within  the 
knowledge  of  Hayes  &  Hayes  which  were 
sufficient  to  have  put  them  on  inquiry  as  to 
whether  it  was  the  purpose  of  Laymon  to 
make  preferences  with  the  money  received 
by  blm.    Findings  49  and  60  are  as  follows: 

"(48)  That  at  and  prior  to  the  time  of  said 
sale  It  was  the  purpose  of  said  Ijaymon,  and 
the  defendants  Hayes  &  Hayes  knew  that 
it  was  tlie  pnisose  of  said  Laymon,  to  pay 


some  of  his  creditors  in  full,  and  tbat 
he  was  not  able  to  pay  others  in  full. 

"(60)  That  by  the  exercise  of  ordinary  care 
It  could  have  been  discovered  by  defendants, 
at  the  time  of  said  sale  of  the  said  Kufus 
Laymon,  it  would  hinder  and  delay  his  cred- 
itors on  behalf  of  whom  this  suit  Is  brought 
by  preferring  certain  other  creditors  and 
paying  their  claims  in  full." 

It  seems  scarcely  necessary  to  say  that 
the  fact  that  a  seller  Is  known  by  the  buyer 
to  be  deeply  Indebted,  or  even  insolvent.  Is 
not  enough,  i>er  se,  to  charge  the  purchaser 
with  a  want  of  good  faith.  It  will  be  ob- 
served tbat  fljidlng  No.  49  is  not  a  finding 
that  Hayes  &  Hayes  knew  that  it  was  the 
purpose  of  Laymon  to  pay  some  of  his  cred- 
itors In  full  out  of  the  money  received  by  blm 
from  said  sale.  The  statement  In  finding 
GO  relative  to  the  exercise  of  ordinary  care 
is  a  mere  conclusion,  and  It  Is  further  to  be 
observed  that  that  finding  does  not  go  to  the 
question  as  to  what  appellees  might  have 
discovered  as  to  the  Intent  of  Laymon,  but 
only  as  to  what  would  be  the  effect  of  prefer- 
ences In  bis  financial  drcumstanoes.  Noth- 
ing can  be  added  to  a  special  finding  by  in- 
ference or  Intendment  Craig  ▼.  B«inett, 
146  lad.  574,  45  N.  B.  792.  It  Is  not  wltMn 
the  functions  of  an  appellate  tribunal  to 
supply  any  fact  Whether  appellees  did  or 
did  not  Inquire  of  Laymon  as  to  what  dis- 
position he  intended  to  make  of  the  proceeds 
of  the  sale  does  not  appear,  and  there  is 
no  finding  as  to  their  opportunity  of  ascer- 
taining his 'purpose,  or  that  an  inquiry  of 
him  would  have  revealed  a  purpose  on  bis 
part  to  pay  certain  creditors  In  full  with 
said  money.  In  fact,  there  Is  room  for  the 
Inference,  notwithstanding  all  of  the  facts 
found,  that  at  the  time  the  sale  was  made 
It  was  not  the  Intent  and  purpose  of  Laymon 
to  thereby  hinder,  delay,  or  defraud  his  cred- 
itors or  any  of  th&n. 

Appellant's  counsel  insist,  however,  that 
the  appellees  are  not  to  be  treated  as  pur- 
chasers in  good  faith  and  for  a  present  valu- 
able consideration,  because  It  is  asserted, 
there  were  preferences  provided  for  In  the 
sale  Itself  to  the  extent  of  $1,000.  On  tbe 
other  band,  appellees'  counsel  contends  that, 
if  an  unlawful  preference  is  given  as  a 
part  of  a  contract  for  the  conveyance  of  prap- 
o^,  the  transaction  cannot  be  reached  on 
the  ground  that  tbe  conveyance  Is  thereby 
rendered  fraudulent,  but  that  It  is  the  bosi- 
ness  of  tlie  trustee  under  section  80  of  the 
bankruptcy  act,  to  bring  suit  to  avoid  the 
preference  and  to  recover  the  money  or 
Iiroperty  constituting  the  preference. 

There  la  no  finding  as  to  whether  the  two 
Items  of  indebtedness  of  Laymon,  which 
were  elemoits  in  the  transfer  sought  to  be 
avoided,  were  secured  or  unsecured.  To  con- 
stitute a  preference,  the  efTect  of  the  trans- 
action must  be  to  enable  the  creditor  pre- 
ferred to  obtain  a  greater  percentage  of  bis 
debt  than  any  other  creditor  of  tiie  same 
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Seetlm  eOa,  Bankr.  Act;  July  1. 1898; 
«.  641.  80  Stat  582  [U.  8.  Comp^  8t  1901,  p. 
M45I:  Petenon  y.  Nasb,  7  Am.  Bonkr.  Bep. 
181, 112  Fed.  811.  SO  O.  a  A.  200.  65  Lu  B.  A. 
•44:  Matter  of  Bead,  7  Am.  Bankr.  Bep.  Ills 
6  C^  860,  and  cases  dted;  Loreland.  Law 
4k   Pro.  In   Bankr.   678. 

The  last  point  made  by  counsd  for  appel- 
lant  with  reference  to  the  mffidency  of  the 
flndlnga  to  authorize  a  conclusion  of  law  In  his 
fayor  under  the  firat-mentloned  paragraphs 
of  complaint  is  that  the  chattel  mortgage 
glyen  by  Hayes  &  Hayes  to  the  bank  was 
fTandulmt.  because  it  authorized  the  mort- 
cagon  to  make  sales  of  the  property.  This 
Is  not  a  case  where  creditors  of  Hayes  ft 
Hayes  are  comi»lainIng.  So  far  as  Laymon 
-was  concerned,  the  92,S00  of  the  purchase 
erice.  which  was  raised  by  mortgage,  was 
IMld  to  Mm  In  cash,  and  It  does  not  lie  in 
the  mouth  of  the  trustee  of  bis  creditora  to 
impeach  the  mortgage,  unless  he  can  other- 
wise impeach  the  sale.  Laymon  received  all 
tbat  he  bargained  for,  and,  unless  the  trustee 
•can  avoid  the  principal  transaction,  we  fail 
to  perceive  what  concern  he  has  with,  the 
validity  of  a,  mortgage  which  was  execute 
-on  the  property  sold. 

We  now  come  to  the  question  as  to  wheth- 
er the  sale  can  be  impeached  on  the  ground 
that  it  was  void  under  the  laws  of  the  state. 
It  is  provided  in  section  67  of  the  bankruptcy 
act  that  "all  conveyances,  transfers,  or  in- 
cumbrances of  bis  property  made  by  a  debt- 
or at  any  time  within  four  months  prior  to 
the  flltng  of  the  petition  against  him,  and 
while  insolvent,  which  are  held  null  and  void 
as  against  the  creditors  of  such  debtor  by  the 
laws  of  the  state,  territory,  or  district  In 
Which  such  property  Is  situate,  shall  be  deem- 
ed null  and  void  under  this  act  against  the 
creditors  of  such  debtor  If  he  be  adjudged  a 
bankrupt,  and  such  property  shall  pass  to 
the  assignee  and  be  by  bim  reclaimed  and 
recovered  for  the  benefit  of  the  creditors  of 
the  bankrupt" 

It  appears  from  the  findings  that  in  the 
making  of  the  sale  which  is  attacked  in  this 
action  the  parties  thereto  did  not  observe 
the  various  provisions  of  the  act  of  March 
11.  1901  (Acts  1901,  p.  605,  c.  220;  section 
«637a  et  se<l..  Bums'  Ann.  St  1001).  The 
first  section  of  that  act  (omitting  the  enact- 
ing clause)  is  as  follows:  "That  a  sale  of 
any  portion  of  a  stock  of  merchandise  other- 
wise than  In  the  ordinary  course  of  trade  in 
the  regular  and  usual  prosecution  of  the  sell- 
er's business,  or  a  sale  of  an  entire  stock 
of  merchandise  in  bulk,  will  be  fraudulent 
and  void  as  against  the  creditors  of  the 
seller,  unless  the  seller  and  purchaser  shall, 
at  least  five  days  before  the  sale,  make  a 
fun  detailed  Inventory  showing  the  quantity 
and,  so  far  as  possible  with  the  exercise  of 
reasonable  diligence,  the  cost  price  to  the 
seller  of  each  article  to  be  included  in  the 
•ale^  and  unless  such  purchaser  shall  at 
ieut  flye  days  before  the  sale^  In  good  faith. 


make  full.  cfxpUdt  toqniiy  at  Hm  sdler  aa  to 
the  name  and  places  of  residence  or  places 
of  business  of  each  and  all  of  tha  creditors 
of  the  seller  and  the  amount  owing  each 
creditor;  and  unless  the  purchaser  shall  at 
leaat  five  days  before  the  sale.  In  good  faith 
notify  or  cause  to  be  notified  personally  or 
by  registered  mall,  each  of  the  seller's  cred- 
itors of  whom  the  purchaser  has  knowledge^ 
or  can.  with  the  exercise  of  reasonable  dil- 
igence, acquire  knowledge  of  said  proposed 
sale  and  of  the  said  cost  price  of  the  mer- 
chandise to  be  sold  and  of  the  price  proposed 
to  be  paid  therefor  by  the  purchaser.  The 
seller  shall,  at  least  five  days  before  roch 
sales,  fully  and  truthfully  answer  In  writ- 
ing each  and  all  of  said  inqtiiries:  provided, 
that  the  word  creditors  as  used  herein  shall 
apply  only  to  such  creditors  whose  claims 
arose  from  the  sale  of  some  part  of  aach 
stock  of  merchandise." 

Appellees'  counsel  challenges  the  validity 
of  the  above  act  on  the  ground  that  it  is  an 
unwarranted  restriction  upon  the  right  of 
contract  and  he  further  contends  that  if  the 
act  is  valid  the  creditors  mentlonitd  therein 
are  alone  authorized  to  bring  the  action. 
We  may  omit  to  decide  the  constitutional 
question  stated,  but  a  consideration  of  the 
second  of  said  points  appears  unavoidable. 

In  toking  up  the  latter  question,  we  shall 
first  consider  the  nature  of  the  trustee's  ti- 
tle. Section  70  of  the  bankruptcy  act  of 
July  1,  1898^  c.  641,  SO  Stat  565  [U.  S.  Comp. 
St  1901,  p.  8451]  provides:  "The  trustee  of 
the  estote  of  a  bankrupt  upon  his  appoint- 
ment and  qualification,  and  his  successor  or 
successors,  if  be  shall  have  one  or  more, 
upon  his  or  their  appointment  and  qualifica- 
tion, shall  in  turn  be  vested  by  operation  of 
law  with  the  title  of  the  bankrupt  as  of 
the  date  he  was  adjudged  a  bankrupt  ex- 
cept in  so  far  as  It  is  to  property  which  is 
exempt  to  all  *  *  *  (4)  property  trans- 
ferred by  him  in  fraud  of  his  creditors;  (5) 
property  which  prior  to  the  filing  of  the 
petition  he  could  by  any  means  have  trans- 
ferred or  which  might  have  been  levied 
upon  and  sold  under  Judicial  process  against 
him."  In  6  Cyc.  341,  it  Is  said  of  the  trus- 
tee: "He  stonds  in  the  place  of  the  bank- 
rupt with  power  to  do  what  the  bankrupt 
ought  to  have  done;  that  Is,  pay  the  debts 
out  of  the  assets.  He  becomes  vested  with 
the  same  kind  of  a  title  as  though  he  were 
a  purchaser,  but  such  title  is  subject  to  all 
the  rights  and  equities  existing  in  favor  of 
third  persons  against  the  bankrupt  exc^t 
as  to  fraudulent  conveyances,  and  transfers, 
preferences,  and  other  transactions  In  fraud 
of  the  bankruptcy  act"  While  it  Is  true  that 
under  subdivision  "e,"  section  70,  of  the  said 
act  It  Is  provided  that  "the  trustee  may  avoid 
any  transfer  by  the  bankrupt  of  his  prop- 
erty which  any  creditor  of  such  bankrupt 
might  have  avoided,"  yet  we  think  that 
where  the  right  of  a  particular  creditor  Is  In 
the  nature  of  that  of  a  mere  lienor  ths  tros- 
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tee  cannot  represent  him.  Where,  by  force 
of  a  statute,  the  effect  of  a  conveyance  is  to 
create  a  statutory  Hen  In  favor  of  a  par- 
ticular creditor,  and  the  conveyance  la  oth- 
erwise valid  and  sufficient  to  pass  a  title  to 
the  purchaser,  our  opinion  is  that  such  a 
transfer  cannot  properly  be  denominated  a 
fraudulent  conveyance,  or  a  conveyance 
which  is  "held  null  and  void  as  against  the 
creditors  of  such  debtor  by  the  laws  of  the 
state."  ■ 

Notwithstanding  any  provisions  which  are 
found  in  the  bankruptcy  act  relative  to  the 
right  of  the  trustee  to  avoid  particular  trans- 
actions of  the  debtor,  yet  the  whole  act 
must  be  read  in  the  light  of  the  predom- 
inating purpose  of  Congress  with  reference 
to  the  distribution  of  the  assets,  namely,  to 
prevent  any  inequality  of  payment  among 
the  unsecured  creditors.  In  re  Hammond,  3 
Am.  Bankr.  Rep.  466,  490,  98  Fed.  845.  If  a 
creditor  has  acquired  a  lien  or  security 
which  does  not  constitute  a  preference  with- 
in the  meaning  of  the  law,  he  need  not  come 
Into  the  bankruptcy  court  for  the  purpose 
of  procuring  an  allowance  of  his  claim  there. 
Should  he,  however,  prove  up  as  a  secured 
creditor,  he  can  only  participate  pro  rata  In 
the  general  fund  to  the  extent  of  the  over- 
plus, and  If  he  proves  up  as  an  unsecured 
creditor  the  general  rule  Is  that  he  must 
surrender  his  security.  But  In  a  case  where 
he  has  only  a  lien  on  property  which  has 
passed  out  of  the  bankrupt,  by  a  conveyance 
otherwise  valid,  so  that  the  general  estate 
would  derive  no  benefit  from  the  surrender. 
It  would  seem  that  If  he  sought  to  prove 
up  as  an  unsecured  creditor  the  court  might 
properly  require  a  marshaling  of  the  assets. 
In  any  event,  we  are  unable  to  perceive  how 
a  creditor  so  situated  can  be  represented  by 
the  trustee  in  the  enforcement  of  his  claim, 
or,  Indeed,  how  the  creditor  could  be  bound 
by  such  a  litigation  waged  on  his  behalf. 
See  Eyster  v.  Gaff,  91  U.  a  525,  23  L.  Ed. 
403;  McHenry  v.  La  Socl6t6  Frandase,  96 
U.  S.  58,  24  L.  Ed.  370;  Dudley  v.  Easton, 
104  U.  S.  99,  26  L.  Ed.  668;  Loveland,  Law 
&  Proc.  in  Bank.  606;  Runner  v.  Dwiggins, 
147  Ind.  238,  46  N.  E.  580,  36  L.  R.  A.  645. 
We  assume,  without  deciding,  that,  if  the 
claim  of  such  a  creditor  is  a  lien  or  special 
right,  It  is  a  statutory  right,  and  not  one 
where  a  preference  has  been  obtained  by  the 
timely  Institution  of  legal  proceedings. 

It  remains  to  consider,  at  least  to  some 
extent,  the  legal  effect  of  the  act  of  1901 
relative  to  the  sale  of  merchandise.  The  act 
is  somewhat  ambiguous.  From  a  mere  read- 
ing of  Its  words,  there  is  room  for  the  in- 
terpretation that  any  creditor  who  has  a 
claim  against  the  original  owner,  on  account 
of  sales  of  goods  at  wholesale  which  have 
gone  into  the  stock,  Is  entitled,  by  means 
of  such  remedy  as  the  law  will  imply  as  an 
adjunct  to  the  statute,  to  subject  the  whole 
stock  to  liability  to  satisfy  the  indebtedness 


to  him,  no  matter  how  small  a  reumant  of 
the  stock  sold  by  him  may  remain. 

Passing  over  without  consideration  possi- 
ble Intermediate  shades  of  interpretation,  it 
may  also  be  said  that  the  act  is  so  framed 
that  the  conclusion  might  be  reached  that 
the  purpose  of  it  was  to  give  to  creditors  what 
would  amount  to  a  lien  or  particular  right 
by  statute,  enforceable  by  legal  proceed- 
ings, to  recover  against  the  goods  involved 
In  a  particular  sale  the  amount  due  him  on 
account  of  that  sale.  In  the  latter  view,  not- 
withstanding the  terminology  of  the  statute 
with  reference  to  the  sale  being  fraudulent 
and  void  as  against  the  creditor,  It  would 
be  evident  that  in  its  essence  the  effect  of 
the  enactment  would  not  necessarily  be  to 
enable  any  creditor  to  proceed  with  the  col- 
lection of  his  entire  debt,  treating  the  sale 
as  a  nullity  as  against  him,  but  the  effect 
of  the  statute  would  be  to  create,  ex  proprlo 
vigore,  from  the  making  of  the  sale  in  de- 
fiance of  the  provisions  of  the  act,  a  Hen, 
or  special  statutory  right,  enforceable  by 
appropriate  legal  proceedings  to  the  extent 
suggested.  Such  a  right  would  be  analogous 
to  a  vendor's  lien  or  to  the  lien  of  a  mate- 
rialman. So  It  may  also  be  stated  that  if 
the  latter  Interpretation  of  the  act  were 
adopted,  the  sale  as  a  whole  would  not  nec- 
essarily .  be  subject  to  impeachment  by  any 
one  creditor.  We  are  persuaded  that  a  right 
so  limited  as  this  is  not  a  right  to  impeach  a 
sale  which  is  "null  and  void  as  against  the 
oredUora  (our  italics)  of  such  debtor  by  the 
laws  of  the  state."  In  re  Hammond,  8  Am. 
Bankr.  Rep.  466,  98  Fed.  845.  Under  section 
67e  of  the  bankruptcy  act,  which  Involves 
provisions  relative  to  fraud.  It  Is  enough  to 
avoid  the  sale  if  It  be  fraudulent  as  to  any 
one  creditor.  In  such  a  case  there  is  an  ap- 
propriateness. In  order  to  provide  for  the  gen- 
eral creditors,  whom  the  trustee  represents, 
that  what  were  assets  in  the  hands  of  the 
debtor  and  conveyed  away  In  fraud  should 
be  returned  to  his  general  estate  for  distribu- 
tion. Such  a  construction  of  the  bankruptcy 
act  as  would  enable  a~  sale  made  without 
fraud  in  fact  to  be  Impeached  for  the  benefit 
of  the  bankrupt's  general  estate  because  of 
an  omission  to  comply  with  &  statute  which 
only  permitted  a  particular  creditor  to  as- 
sert what  would  amount  to  a  particular  Hen 
for  each  sale  ought  not  to  be  indulged  In, 
since  the  transaction  is  without  the  letter  and 
without  the  spirit  of  the  bankruptcy  act 

In  discussing  the  question  as  to  the  legis- 
lative purpose  in  the  enactment  of  the  act 
of  1901,  counsel  for  appellant  state:  "The 
evil  aimed  at  by  this  legislation  was  that 
many  retailers  would  buy  goods  and  obtain 
credit  from  wholesale  houses,  and  then  sell 
out  the  stock  without  giving  ony  notice  to 
the  wholesalers,  and  the  wholesalers  would 
then  have  no  recourse  upon  the  stock  of 
goods  or  the  business  of  the  retailer.  The 
purpose  of  the  law  was  to  remedy  this  evil. 
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and  to  give  tbe  wbolesarers  reconrse  upon 
the  stock  of  goods  for  tbeir  claims  which 
had  arisen  because  of  their  dealings  with  the 
retailer  In  his  retail  business.  The  inten- 
tion of  the  law  was  to  Include  all  wholesalers. 
If  this  be  the  purpose  of  the  law  (and  we  be- 
lieve the  history  of  the  legislation  fully  bears 
us  out  In  this  statement),  then  it  would  have 
been  in  this  case  only  necessary  to  find 
that  the  creditors,  whose  claims  amounted 
to  $656.56  as  found  by  tbe  court,  were  mer- 
cantile creditors,  and  that  tbelr  claims  arose 
from  dealings  with  Rnfus  Laymon  in  bis  re- 
tail business  at  Frankfort,  Ind."  If  this  con- 
struction of  the  act  were  permissible,  there 
would  be  a  greater  degree  of  appropriateness 
In  holding  that  the  trustee  might  sue,  since 
none  of  the  creditors  would  have  any  specific 
right  In  the  stock  which  could  be  called  a 
security,  and.  If  the  trustee  might  not  bring 
tbe  action,  in  the  case  of  a  mercantile  fail- 
ure there  would  be  likely  to  be  a  scramble 
among  that  class  of  creditors  for  advantage 
by  means  of  legal  proceedings,  a  condition 
which  It  was  the  purpose  of  the  bankruptcy 
act  to  avoid.  See  In  re  Hammond,  supra. 
In  view  of  this,  we  feel  called  upon  to  con- 
sider whether  the  statute  would  be  consti- 
tntlonal  if  it  were  impressed  with  the  Inter- 
pretation contended  for  by  counsel  for  appel- 
lant. 

To  so  Interpret  tbe  statute  would  mean 
that  as  to  a  certain  class  of  property,  which 
has  been  disposed  of  without  complying  witb 
the  provisions  of  the  statute,  the  Oeneral 
Assembly  has  given  to  a  certain  class  of 
creditors  the  monopoly  of  a  remedy,  which 
enables  them  to  impeach  the  transaction  irre- 
spective of  fraud,  and  that  other  creditors 
would  be  left  remediless,  so  far  as  the  stat- 
ute Is  concerned.  WhUe  there  might  be 
some  reason  in  natural  Justice  for  giving  a 
creditor  a  Hen  upon,  or  a  special  right  In, 
an  article  of  personal  property  sold  by  blm, 
for  tbe  unpaid  purcbase  price,  yet  as  there 
is  no  essential  unity  in  a  stock  of  goods,  so 
that  It  can  in  all  cases  be  said  that  the  cred- 
itor's contribution  to  the  stock  is  inseparable, 
and  must  therefore  be  held  by  him  as  a 
whole  or  lost  to  him  as  a  wbole,  what  jus- 
tice is  there  in  giving,  to  mercantile  creditors 
an  extraordinary  right  to  follow  the  stock 
because  they  have  contributed  to  build  It  up, 
or  because  some  portion  of  the  goods  sold 
I7  them  remains  on  hand?  It  will  be  ob- 
served tbat  the  remedy  which  the  statute 
purports  to  give  is  not  made  In  any  wise 
dependent  upon  the  question  as  to  whether 
there  is  in  fact  a  confusion  of  goods.  What- 
ever the  remedy,  it  applies  to  all  stocks.  It 
may  therefore  be  considered  whether  this 
statute,  if  it  is  to  be  construed  as  counsel 
for  appellant  contend,  has  been  laid  out  on 
lines  which  represent  admissible  dasslflca- 
tlon. 

Why  should  a  mercantile  creditor  be  giv- 
en a  right  as  against  that  portion  of  a 
sbMdK  wtalcta  la  paid  for  which  is  denied  to 


dll  others?  If  the  Indebtedness  Is' In  part  for 
goods  which  have  been  sold  and  tbe  proceeds 
have  gone  into  the  corpus  of  the  debtor's  es- 
tate, why  has  the  favored  debtor  the  right  to 
secure  his  pay  in  full,  when  tbe  banker,  who 
also  extended  credit,  the  unpaid  clerk,  who 
aided  In  the  transaction  of  the  business,  and 
the  creditors  generally  of  the  merchant  are 
denied  a  remedy  under  the  statute?  The 
upholding  of  such  an  enactment  would  be 
to  invite  the  effort  of  the  Influential  classes 
to  obtain  legislative  privileges  for  themselves 
which  should  be  common  to  all,  If  they  are 
permitted  to  exist,  and  it  would  be  to  divide 
up  the  citizenship  of  the  state  in  respect  to 
rights  so  that  equality  before  the  law  would 
be  but  a  sounding  phrase.  There  is  an  espe- 
clal  degree  of  appropriateness  in  enforcing 
the  right  of  equality  as  reispects  statutes 
which  relate  to  the  administration  of  Justice. 

The  business  of  legislating  for  the  people 
of  a  state  is  a  complex  undertaking,  and, 
where  classification  Is  permitted  at  all,  due 
consideration  should  be  given  to  the  legisla- 
tive determination  that  a  particular  classifi- 
cation Is  necessary;  yet  it  is  evident  that  If 
no  limit  can  be  put  upon  the  authority  to 
classify,  where  the  power  is  not  bound  down 
by  specific  constitutional  provision,  it  would 
be  possible,  under  that  guise,  to  enact  laws 
which  would  grossly  offend  against  the  fund- 
amental right  of  equality. 

The  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States  prohibits  the 
state  from  denying  to  any  person  within  its 
lurisdlction  the  equal  protection  of  the  laws. 
Both  as  respects  this  guaranty  and  that  of 
due  process  of  law  It  Is  settled  that  the  state 
cannot,  through  any  of  its  agencies,  exercise 
arbitrary  and  capricious  power  over  persons 
or  property.  Ex  x>arte  Virginia,  100  tJ.  S. 
339,  25  L.  Ed.  676;  Tick  Wo  v.  Hopkins,  118 
a.  S.  356,  6  Sup.  Ct  1064,  30  L.  Ed.  220; 
Dent  V,  West  Virginia,  129  D.  S.  114,  9  Sup. 
Ct  231,  32  Lb  Ed.  623;  Duncan  v.  Missouri, 
152  U.  S.  377,  14  Sup.  Ct  570,  38  L.  Ed.  485; 
Gulf,  etc.,  R.  Co.  V.  BlUs,  165  U.  S.  150,  17 
Sup.  Ct  255,  41  L.  Ed.  666;  Holden  v.  Hardy, 
169  U.  S.  366,  18  Sup.  Ct  383,  42  L.  Ed.  780. 
As  was  said  In  Barbler  v.  Connolly,  113  U. 
S.  27,  31,  5  Sup.  Ct  357,  359,  28  L.  Bd.  923: 
"The  fourteenth  amendment.  In  declaring 
that  no  state  'shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  Its  Juris- 
diction the  equal  protection  of  the  laws,'  un- 
doubtedly Intended  not  only  tbat  there  should 
be  no  arbitrary  deprivation  of  life  or  liberty, 
or  arbitrary  spoliation  of  property,  but  that 
equal  protection  and  security  should  be  given 
to  all  under  like  circumstances  In  the  en- 
joyment of  their  personal  and  civil  rights; 
that  all  persons  should  be  equally  entitled 
to  pursue  tbelr  happiness  and  acquire  and 
enjoy  property;  that  they  should  have  like 
access  to  the  courts  of  the  country  for  the 
protection  of  their  persons  and  property,  the 
prevention  and  redress  of  wrongs,  and  the 
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enfturcementof  contracti;  that  no  Impediment 
Bbonld  be  Interposed  to  the  pnranlts  of  any 
one  except  as  applied  to  the  same  punulta 
by  others  nnder  Uke  drcnmstances;  that  no 
greater  burdens  should  be  laid  upon  one  than 
are  laid  npon  others  In  the  same  calling  and 
condition;  and  that  In  the  administration  of 
criminal  Justice  no  different  or  higher  pun- 
ishment shonld  be  imposed  npon  one  than 
snch'  as  is  prescribed  to  all  for  like  otFenses." 
It  was  said  In  Tick  Wo  t.  Hopkins,  supra, 
that  the  guaranty  of  "the  equal  protection  of 
tlM  laws  is  a  pledge  of  tlie  protection  of 
equal  laws."  The  requirement  is  ordinarily 
satiafled  with  legislation  that  accords  to  er- 
ery  iierson  or  class  of  persons  the  same  right 
which  la  enjoyed  by  other  persons  or  other 
classes  In  the  same  place  and  in  Uke  circum- 
stances. Missouri  T.  Lewis,  101  U.  S.  22,  81, 
2S  L.  Bd.  980.  It  is  apparent,  however,  that 
a  statute  which  contains  inequalities  la  fact 
cannot  be  nphtid,  on  the  theory  of  classifica- 
tion, where  the  lines  of  diyision  between  psr- 
Bons  or  classes  appear  clearly  to  have  no 
Just  relation  to  the  subject-matter,  since  the 
amendment  is  a  shield  against  the  arbitrary 
exercise  of  the  powers  of  gorernment 

It  was  said  by  Mr.  Justice  Brewer,  speak> 
ing  for  the  court.  In  Gulf,  etc.,  B.  Co.  v.  El- 
lis, 165  U.  S.  ICQ,  169,  17  Sup.  Ct  255,  258, 
41  L.  Ed.  666:  "But  arbitrary  selection  can 
never  be  Justtfled  by  calling  it  classlflcatlon. 
The  equal  protection  demanded  by  the  fonr- 
teenth  amendment  forbids  this.  No  lan- 
guage is  more  worthy  of  frequent  and 
thoughtful  consideration  than  these  words  of 
Mr.  Justice  Matthews,  speaking  for  this 
court,  in  Tick  Wo  v.  Hopkins,  118  U.  S.  356, 
869,  6  Sup.  Ot  1064,  1071,  30  L.  Ed.  220: 
'When  we  consider  the  nature  and  the  the- 
ory of  our  institutions  of  government,  the 
principles  upon  which  they  are  suiK>osed  to 
rest,  and  review  the  history  of  their  devel- 
opment; we  are  constrained  to  conclude  that 
they  do  not  mean  to  leave  room  for  the  play 
and  action  of  purely  personal  and  arbitrary 
power.'  The  first  official  action  of  this  na- 
tion declared  the  foundation  of  government 
In  these  words:  'We  bold  these  truths  to  be 
self-evident:  that  all  men  are  created  equal; 
that  they  are  endowed  by  their  Creator  with 
certain  unalienable  rights;  that  among  these 
are  life,  liberty,  and  the  pursuit  of  happi- 
ness.' While  such  declaration  of  principles 
may  not  have  the  force  of  organic  law,  or  be 
made  the  basis  of  Judicial  decision  as  to  the 
limits  of  right  and  duty,  and  while  in  all 
cases  reference  mnst  be  had  to  the  organic 
law  of  the  nation  for  snch  limits,  yet  the  lat- 
ter is  but  the  body  and  the  letter  of  which 
the  former  is  the  thought  and  the  spirit,  and 
it  Is  always  safe  to  read  the  letter  of  the. 
Gonstltntlon  in  the  spirit  of  the  Declaration 
of  Independence.  No  duty  rests  more  impera- 
tively upon  the  courts  than  the  enforcement 
of  those  constltntional  provisions  Intended  to 
secure  that  equality  of  rights  which  is  the 
foundation  ot  free  government"    The  above 


language  was  quoted  with  approval  by  th» 
court  in  Cotting  v.  Kansas  City,  eta,  Co,  18% 
n.  &  79,  22  Bup.  Ct.  ao,  46  L.  Ed.  92.  The 
latter  case  forcibly  points  out  the  vicionsnesA 
of  legislation  which,  under  the  cloak  of  an 
exercise  of  the  police  power,  attempts  to  lay 
burdens  npon  some  and  to  exempt  others,  by 
oieana  of  a  statute  that  la  framed  on  lines 
wUch  clearly  evince  the  fact  that  the  class- 
lfl«atlon  was  purely  arbitrary.  In  the  course 
of  that  opinion  the  court  quoted  with  distinct 
approval  the  following  language  of  one  of  it» 
former  membora^  Mr.  Justice  Catron,  in  Van 
Zant  T.  Waddel.  2  Terg.  260,  270:  "Every 
mrtial  or  private  law  which  directly  pro- 
poses to  destroy  or  affect  individual  rights, 
or  does  the  same  thing  by  affording  remedlce 
leading  to  similar  consequences,  is  unoon- 
stltuttoaal  and  void.  Were  this  otherwise, 
odious  individuals  and  corporate  bodiee 
would  be  governed  hr  one  mle,  and  the 
mass  of  the  community,  who  made  the  law» 
by  another." 

In  Connolly  t.  Union  Sew«  Pipe  Od.,  184 
U.  a  040,  22  Sup.  Ct  4S1,  46  L.  Ed.  879, 
what  it  popularly  termed  an  anti-trust  act 
denying  to  offending  corporations  the  right 
to  enforce  their  contracts  by  suit  was  eon- 
denmed  because  of  a  section  by  which  it 
was  sought  to  exempt  persons  and  corp<Nra- 
tions  in  certain  lines  of  business  from  the 
operation  of  the  act  The  court  after  point- 
ing out  the  fact  that  certain  cases  which  it 
had  decided,  and  which  were  urged  npon  it 
as  precedents  for  the  upholding  of  the  1%- 
Islation  before  it  involved  the  validity  ot 
taxation  acts,  said:  "Different  considerations 
control  where  the  state  by  legislation  seeks 
to  regulate  the  enjc^ment  of  rights  and  the 
puranlt  of  calllnga  connected  with  domestic 
trade.  In  prescribing  regulations  for  the 
conduct  of  trade,  it  cannot  divide  those  »i- 
gaged  in  trade  Into  classes,  and  make  crim- 
inals of  one  class  if  they  do  certain  forbid- 
den things,  while  allowing  another  and  fa- 
vored class  engaged  in  the  same  domestic 
trade  to  do  the  same  things  with  impunity." 

Judge  Cooley  says:  "Every  one  has  s 
right  to  demand  that  he  be  governed  by 
general  rules,  and  a  special  statute  which, 
without  his  consent,  singles  his  case  out  as 
one  to  be  regulated  by  a  different  law  from 
that  which  is  applied  in  all  similar  cases, 
would  not  be  legitimate  legislation,  but 
would  be  fludt  an  arbitrary  mandate  as  la 
not  within  the  province  of  free  governments. 
Those  who  make  the  laws  are  to  govern  by 
promulgated,  established  laws,  not  to  be 
varied  in  particular  cases,  'but  to  have  one 
rule  for  rich  and  poor,  for  the  favorite  at 
court  and  the  countryman  at  the  plow.* 
This  is  a  maxim  in  constitutional  law,  and 
by  it  we  may  test  the  authority  and  binding 
force  of  l^slative  enactments."  Const 
Llm.  (7th  Bd.)  550. 

Our  attention  has  been  callM  to  the  rul- 
ings of  this  court  upholding  what  is  termed 
"labor  legislation."    We  do  not  regard  audi 


Digitized  by 


Google 


IB«.) 


CLUFPBB  t.  OLUPPBR. 


125 


cases  aa  la  potnt.  Tbeie  are  reasons  for 
mtich  of  BQch  legislation  tbat  make  the 
daaslflcatlon  adopted  admlasible.  Interna- 
tkmal  Text-Book  Co.  t.  Weisslnger.  160  Ind. 
S<»,  66  N.  B.  621,  08  Am.  St  Rep.  334; 
KnozTlIle  Iron  Oo.  t.  Harbison,  188  U.  & 
13.  22  Sup.  Ct  1,  46  L.  Ed.  96. 

We  are  satlsfled  that  to  conatme  the  act 
of  1901  as  oonnsel  tor  appellant  instait  that 
It  Bhoald  be  constmed  would  lead  to  Its 
oyertfarow.  Whether  It  win  bear  the  nar- 
rowest constractlon  soggested  above  Is  not 
a  gnestlon  which  we  are  called  on  to  decide^ 
but  it  Is  onr  view  that  U  the  act  la  iq^ald 
It  mnst  be  on  the  latter  theory.  This  leads 
to  the  cdnclnslon  that  the  tmste^  cannot 
avoid  the  conveyance  by  reason  of  the  com- 
Mned  effect  of  the  bankruptcy  act  and  the 
act  of  1901  concerning  sales  of  merebandlsa 

Jodgment  affirmed. 


(l»  Ind.  «IS) 

GLUPPB2R  V.  CI.17PPBB.    (No.  aMTa) 
(Supreme  C$art  of  Indiana.    Oct  26,  1904.) 

WHXS— COHSTS  U  Ol'IOR — PUCADINO. 

1.  One  aakiog  the  coostmctlon  of  a  win  mast 
exhibit  the  whole  inttnunent  with  his  complaint,' 
to  enable  the  court  to  determine  the  testator's 
intention  from  a  consideration  of  sU  parts  of 
thevriU. 

Appeal  from  Circuit  Court,  Wabash  Conn- 
ty;   H.  B.  Bhlvely,  Judge. 

Action  by  Christian  Clnpper  against  Lewis 
Clapper,  admlnlBtrator  of  the  estate  of 
(3eorge  (31apper,  deceased.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Trans- 
ferred from  Appellate  Court  under  Bums' 
Ann.  St  1901,  <  1337u.    Beversed. 

Cbarles  FUnn,  Fked  L  King,  and  Anstln  & 
Fllnn,  for  ai^pellant  Alfred  H.  PInmmer, 
BenJ.  F.  WUllams,  and  Walter  O.  Todd,  for 
appeUee. 

HADLET,  jr.  Construction  of  wUl.  Ap- 
pellee prosecutes  this  action  to  enjoin  the  en- 
forcement of  a  Judgment  against  property 
bequeathed  to  him  by  his  father  upon  the 
ground  that  the  debt  was  forgiven  him  by 
the  wllL  From  his  complaint  the  following 
meager  facts  are  to  be  gathered;  George 
Clnpper,  brother  of  appellee,  died  Intestate 
In  the  early  part  of  1901,  leaving  his  father, 
Christian  Clupper,  Sr.,  and  presumably  broth- 
ers and  sisters  and  their  descendants,  as 
bis  heirs  at  law.  Lewis  Clupper  was  ap- 
pointed administrator  of  George's  estate,  and 
as  such  on  the  8th  day  of  Febraary,  1901, 
recovered  a  Judgment  In  favor  of  the  estate 
against  Christian  Clupper,  Jr.,  appellee,  for 
91,150,  one-half  ot  which  Judgment  descend- 
ed to  Christian  Clupper,  Sr.,  as  the  surviv- 
ing father  and  heir  to  the  said  George  Clup- 
per, deceased.  The  father.  Christian  Clup- 
per, Sr.,  died  testate  some  time  in  1902;  three 
Hems  of  his  will  being  as  follows: 

'^tem  8.  I  wUI  and  devise  to  my  son 
Christian  Clupper  the  40  acres  of  land  on 


which  I  Uve  [£ere  foUows  a  mlnnte  descrip- 
tion], the  same  being  my  old  homestead,  pro- 
vided always  that  said  land  shall  not  b«- 
UaUe  for  any  debt,  or  obligation  contract- 
ed by  my  son  Christian  Clupper,  prior  t» 
my  decease,  and  that  this  shall  not  be  char- 
ged against  said  Christian  Clapper  as  an 
advancement  to  him  In  the  settlement  and 
distribution  ot  my  estate. 

"Item  4.  I  also  give  and  bequeath  to  my 
son  Christian  Clupper  the  sum  of  8300  to  be 
paid  out  of  the  first  money  on  hands,  or 
proceeds  of  my  personal  property  after  pay- 
ment of  my  Jast  debts  and  funeral  expenses, 
said  money  never  to  be  subject  to  payment 
ot  any  debts  or  obligations  of  said  Ohristlaik 
(Sapper  prior  to  my  death. 

"Item  6.  It  is  my  will,  and  I  devise  and 
bequeath  to  all  my  children,  share  and  share 
alike,  all  my  property  real  and  personal,  (the 
ohlldren  and  heira  of  my  deceased  cukteen 
to  take  the  Aare  of  my  deceased  child),  not 
herein  devised  and  disposed  of.  No  diarge 
to  be  made  against  any  of  my  chUdren  for 
8dvanc«nents,  and  none  of  said  property 
shall  be  Uabte^  or  subject  to  payment  of  any 
debt  or  obligation  contracted,  or  made  by 
them,  or  either  of  them,  prior  to  my  deadL" 

The  will  was  duly  probated.  The  property 
bequeathed  to  appellee  by  his  father  was  all 
tiie  property  subject  to  execution  owned  by 
him.  In  November,  1902,  Lewis  Cluiver,  a» 
administrator  of  George  Clupper,  deceased, 
caused  an  execution  to  issae  on  the  Judg- 
ment recovered  by  him  against  appeUee,  and 
the  sheriff  Is  threatening  to,  and  will.  If  not 
enjoined,  levy  the  same  upon,  and  seU  the 
real  estate  so  devised  to  bim  by  his  father 
as  aforesaid.  It  Is  also  averred  that  the 
collection  of  the  Judgment  la  not  necessary 
to  pay  the  debts  of  the  estate  of  George 
Clupper,  nor  Is  It  necessary  to  pay  the  debts 
against  the  estate  of  Christian  Clupper,  de- 
ceased. It  Is  further  alleged  as  follows: 
"That  as  one-half  of  said  Judgment  belongs 
to  the  estate  of  Christian  Clupper,  deceased, 
and  as  bis  said  will  provides  tbat  no  charge 
diall  be  made  against  any  of  bis  children 
for  advancements,  Lewis  Clupper,  adminis- 
trator, as  aforesaid,  has  no  right  to  collect 
by  execution  or  otherwise  one-half  of  such 
Judgment,  or  levy  upon  any  ot  his  property, 
real  or  personal,  to  satisfy  more  than  one- 
half  of  the  same;  and  plaintiff  has  tendered 
said  administrator  one-half  of  the  sum  due 
on  said  Judgment,  and  now  brings  the  same 
Into  court  for  the  use  of  said  George  Clap- 
per's estate;"  and  prays  an  injunction 
against  the  sale  of  his  property,  and  that 
said  Judgment  be  entered  satlsfled  as  to  the 
half  remaining  unpaid.  Appellant's  demur- 
rer to  the  complaint  was  overruled,  and,'  he 
declining  to  plead  further,  Judgment  of  in- 
junction and  an  order  for  satisfaction  wefe 
entered.  From  this  Judgment  appellant  ap- 
peals, and  submits  the  sufSdency  of  the 
complaint  as  the  only  question  for  decision. 

The  Judgment  in  controversy  was  render- 
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ed  against  appellee  In  Ffebruary,  1901.  His 
fatber  died  in  1902.  So  the  Judgment  was  a 
debt  contracted  by  appellee  prior  to  the  tes- 
tator's death.  It  is  obvious,  however,  that 
the  case  was  tried  and  determined  upon  the 
theory  that  the  condition  written  in  each  of 
the  exhibited  lt«us  of  the  will  attempting 
to  exempt  the  bequests  to  appellee  from  lia- 
bility for  his  prior  debts  was  void,  except 
as  to  the  testator,  for  appellee  concedes  in 
his  complaint  that  the  land  devised  to  him 
Is  liable  for  one-half  of  the  Judgment  Un- 
der the  complaint,  however.  It  Is  Impossible 
for  ns  to  determine  whether  or  not  appel- 
lee's contention  is  true.  One  asking  the  con- 
struction of  a  will  must  exhibit  the  whole 
Instrument  with  his  complaint  to  enable 
the  court  to  determine  the  testator's  inten- 
tion from  a  consideration  of  all  parts  of  the 
win  in  relation  to  each  other  and  in  relation' 
to  the  testamentary  act  as  an  entirety.  John 
V.  Bradbury,  97  Ind.  263,  268;  West  v.  Bass- 
man,  1S5  Ind.  278,  294,  34  N.  E.  991;  Fenster- 
maker  t.  Holman,  158  Ind.  71,  74,  62  N.  E. 
699.  This  appellee  has  not  attempted  to  do. 
Except  the  three  Items  quoted  above,  no 
part  of  the  will  Is  set  out  with  the  com- 
plaint; nor  is  there  any  averment  as  to  what 
the  absent  parts  contain  or  do  not  contain. 
To  entitle  a  plaintiff  to  an  injunction,  he 
must  make  out  a  clear  case.  The  facts  al- 
leged in  the  complaint  are  not  suflBclent  to 
entitle  appellee  to  an  injunction,  or  to  call 
for  any  construction  of  Christian  Clupper's 
will,  and  the  demurrer  thereto  should  have 
been  sustained. 

Judgment   reversed,   with  instructions  to 
sustain  the  demurrer  to  the  complaint 


(163  Ind.  700) 

NOBLESVILLB   HXDRADLIC  CO.  t.   EV- 
ANS et  al.    (No.  20,278.) 

(Supreme  Court  of  Indiana.    Oct.  26,  1904.) 

CONSTBDCTON  OF  DAM— CONDEMNATIOW  PBO- 
CEEDINOS— BlOnX    OF   APPEAL. 

1.  No  appeal  lies  from  an  order  of  the  circuit 
court  refusing  to  appoint  appraisers  in  proce«d- 
inga  under  Burns'  Ann.  St.  1901,  S§  4833,  4834 
(Rev.  St  1881,  IS  3702,  3703:  Horner's  Ann. 
St.  1901,  {§  3702,  3703),  to  conclemn  land  for  the 
construction  of  a  dam,  and  dismissing  such  pro- 
ceedings. 

Appeal  from  Circuit  Court,  Boone  County; 
S.  R.  Artman,  Judge. 

Proceedings  by  the  NoblesvUle  Hydraulic 
Company  against  Adolphus  L.  Evans  and 
others  for  the  condemnation  of  land.  The 
proceedings  having  been  dismissed,  plain- 
tiff appeals.    Dismissed. 

Shirts  &  Fertig,  for  appellant.  Gavin  & 
Davis,  W.  S.  Christian,  J.  L.  Gavin,  and  C 
M.  Gentry,  for  appellees. 

MONKS,  J.  This  proceeding  was  com- 
menced by  appellant  In  the  Hamilton  cir- 
cuit court  under  sections  4833,  4834,  Burns' 
Ann.  St  1901  (sections  3702,  3703,  Bev.  St. 


1881,  and  sections  3702,  3703,  Homer's  Ann. 
St  1901),  to  condemn  certain  land  for  con- 
structing a  dam  across  .White  river,  in  Ham- 
ilton county,  Ind.  On  application  of  appel- 
lees, the  venue  of  said  cause. was  changed 
to  the  court  below,  where,  on  their  motion, 
the  court  refused  to  appoint  appraisers,  and 
dismissed  the  Instrument  of  appropriation. 
Appellant  appeals,  and  assigns  for  error  the 
sustaining  of  said  motion  to  dismiss. 

It  is  insisted  by  appellees  that  no  appeal 
will  lie  from  said  decision  of  the  court  be- 
low, for  the  reason  that  no  provision  is  made 
for  an  appeal  from  such  an  order;  citing 
Lafayette,  etc..  By.  Co.  v.  Butner,  162  Ind. 
460,  70  N.  E.  929.  In  the  case  cifed  it  was 
held  by  this  court  that  a  proceeding  to  con- 
demn lands  under  section  5160,  Burns'  Ann. 
St  1901  (section  3907,  Bev.  St  1881,  and  sec- 
tion 3907,  Homer's  Ann.  St  1901),  was  not 
In  Its  early  stages,  before  an  appeal  from  the 
award  of  the  appraisers,  a  dvU  action,  but 
was  a  statutory  proceeding  of  a  special  na- 
ture; that  the  provisions  of  the  Code  for  an 
appeal  in  civil  actions  to  this  or  the  Appel- 
late Court  do  not  apply  to  any  ruling  or  ac- 
tion In  such  proceeding  during  this  period, 
and,  as  no  provision  is  made  therefor  by 
statute,  none  will  He.  The  provisions  of  the 
sections  involved  In  this  appeal  are  substan- 
tially the  same  as  those  of  section  5160, 
supra,  and  contain  no  provision  for  an  ap- 
peal. This  case  is  therefore  ruled  by  La- 
fayette, etc..  By.  (3o.  v.  Butner,  supra.  Up- 
on the  authority  of  that  case,  the  appeal  is 
dismissed. 


a«3  Ind.   395) 
MOORE  V.  FERGUSON  et  aL    (No.  20,400.) 
(Supreme  Court  of  Indiana.    Oct  25,  1904.) 

APPEAIr-FABTIES. 

1.  Where  the  judgment  or  order  of  the  circuit 
court  entered  on  the  report  of  an  administrator 
was  favorable  to  the  estate,  and  unfavorable  to 
the  administrator  as  an  individual,  in  that  it  re- 
fused certain  allowances  asked  by  the  adminis- 
trator, charged  him  with  costs,  and  ordered  the 
allowance  made  him  for  his  services  to  be  set  off 
against  a  debt  due  from  him  to  the  estate,  an  ap- 
peal by  the  administrator  from  such  judgment 
or  order  should  l>e  taken  by  him  as  an  in- 
dividual, and  the  estate,  represented  by  him  as 
administrator,  should  be  made  an  appellee  and 
not  joined  as  appellant. 

2.  Under  Burns'  Ann.  St.  1901,  {  2546,  per- 
mitting any  person  interested  in  the  administra- 
tion of  an  estate  to  except  to  and  contest  the 
correctness  of  the  accounts  of  the  administrator, 
an  exceptor  does  not  stand  for  nor  represent  the 
estate  in  such  a  manner  as  to  l>e  a  sufficient  ap- 
pellee, and  to  dispense  with  the  necessity  of  join- 
ing the  administrator  in  an  api>eal  from  an  or- 
der favorable  to  the  estate. 

Appeal  from  Circnit  Court  Boone  County; 
Samuel  R.  Artman,  Judge. 

In  the  matter  of  the  estate  of  Willis  E. 
Moore,  deceased.  From  the  Judgment  en- 
tered on  the  report  of  Jonathan  J.  Moore,  ad- 
ministrator of  said  estate,  Robert  J.  Fergu- 
son and  others,  exceptors,  said  Moore,  In- 
dividually   and   as    administrator,    appeals. 
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Transferred  from  the  Appellate  Court  un- 
der section  1337n,  Burns'  Ann.  St.  1901.  Dis- 
missed. 

Ira  M.  Sharp,  for  appellant  C.  D.  (yRear, 
Dutch  &  Wilhoite,  Higglns  &  Holloman, 
Mahan  A  Kelsey,  Clodfelter  &  Fine,  B.  F. 
BatcUfC,  and  C.  M.  Zlon,  for  appellees. 

JORDAN,  C.  J.  Jonathan  J.  Moore,  In  his 
individual  capacity,  and  Jonathan  J.  Moore, 
administrator  of  the  estate  of  Willis  E. 
Moore,  deceased,  are  Joined  as  co-appellants 
In  this  appeal.  Robert  J.  Ferguson  and  oth- 
ers, who  -were  exceptors  in  the  lower  court, 
are  the  only  persons  who  have  been  made 
appellees.  Neither  Jonathan'  J.  Moore,  nor 
any  other  person  as  administrator  of  the 
estate  of  the  said  Willis  E.  Moore,  deceas- 
ed, has  been  made  a  party  appellee.  The 
facts  disclosed  by  the  record,  among  others, 
may  be  said  to  be  as  follows: 

On  February  16,  1903,  Jonathan  J.  Moore, 
as  the  administrator  of  the  aforesaid  estate, 
filed  In  the  Boone  circuit  court  what  is  de- 
nominated his  "third  current  report"  No- 
tice of  the  filing  thereof,  and  that  the  same 
would  be  heard  by  the  court  at  a  time  fixed, 
was  given  to  the  heirs  and  creditors  of  the 
decedent  The  appellees  herein,  heirs  and 
creditors  of  the  decedent,  appeared  in  the 
lower  court  and  filed  objections  and  excep- 
tions to  said  report.  The  matters  and  things 
therein  called  In  question  by  the  exceptions 
came  on  for  hearing  before  the  court  at  the 
April  term,  1903.  Upon  hearing  and  con- 
sidering the  report  and  exceptions  thereto 
the  court  found  that  the  first  and  second  cur- 
rent reports  of  the  administrator  should  be 
approved  and  confirmed,  except  as  to  certain 
credits  claimed  therein  by  the  administra- 
tor, and  ordered  and  adjudged  accordingly. 
The  third  current  report  was  disapproved 
by  the  court  as  to  certain  items  with  which 
the  administrator  had  charged  himself,  and 
the  court  ordered  and  adjudged  that  the 
charges  therein  against  him  be  increased  to 
the  amount  of  $100.  A  credit  of  $712.52  In 
the  report  which  he  claimed  shoSiId  be  allow- 
ed to  him  personally  as  a  partial  payment 
for  his  services  rendered  in  the  admini!r*'ra- 
tion  of  the  estate  was  wholly  disapproved 
and  rejected  by  the  court.  Other  credits 
mentioned  in  the  report  to  which  he  claimed 
to  be  entitled  were  also  disallowed  and  re- 
jected. The  court  further  found  that  the  en- 
tire estate  of  the  decedent,  both  real  and 
personal,  had  been  converted  Into  cash,  and 
that  the  total  amount  with  which  the  ad- 
ministrator was  chargeable  was  $11,518.16, 
and  that  no  claims  were  pending  for  allow- 
ance against  the  estate.  The  court  also 
found  that  a  claim  to  the  amount  of  $1,013.- 
78  had  been  filed  and  allowed  against  the  es- 
tate, npon  which  claim  or  obligation  Moore, 
In  his  Individual  capacity,  was  the  princi- 
pal, and  the  estate  of  the  decedent  was  his 
surety.  The  court's  finding  further  discloses 
that  said  Jonathan  J.  Moore  la  wholly  in- 


solvent, and  Is  the  owner  of  no  property 
whatever,  and  that  the  estate  will  be  com- 
pelled to  pay  said  claim  of  $1,013.78  out  of 
the  assets  thereof.  The  court,  among  oth- 
er things,  ordered  and  adjudged  as  follows: 
"It  is  further  ordered  by  the  court  that  the 
administrator  be,  and  is  hereby,  allowed  the 
sum  of  $800  in  full  payment  for  all  his  serv- 
ices as  administrator  in  this  estate,  includ- 
ing services  for  making  final  report  and  set- 
tlement And  it  is  further  ordered  and  ad- 
Judged  by  the  court  that  said  administrator 
shall  not  pay  to  himself  personally  said  sum 
of  $600,  but  that  an  equal  amount  of  the  In- 
debtedness and  claim  filed  against  the  es- 
tate upon  which  the  administrator  personal- 
ly is  principal  be  set  oft  against  said  allow- 
ance of  $60O  to  said  administrator,  and  that 
said  administrator  is  hereby  ordered  to  pay 
said  sum  of  $600  to  the  clerk  of  this  court 
to  apply  on  said  claim."  It  was  further 
ordered  and  adjudged  that  the  administra- 
tor pay  all  costs  arising  out  of  the  adminis- 
tration of  the  estate  within  ten  days  from 
date,  and  that  within  said  period,  he  file  his 
final  report,  and  pay  to  the  clerk  of  the 
coxat  the  entire  balance  of  funds  in  his 
bands  belonging  to  the  estate.  Including  said 
sum  of  $600  allowed  him  for  his  services,  to 
be  applied  to  the  payment  of  the  claims 
filed  and  allowed  against  the  estate  of  the 
decedent,  and  that  the  surplus,  if  any,  be 
distributed,  after  the  payment  of  all  claims, 
to  the  heirs  of  said  Willis  E.  Moore.  Jona- 
than J.  Moore,  as  the  administrator,  unsuc- 
cessfully moved  the  court  for  a  new  trial, 
and  also  to  modify  Its  Judgment.  He  also 
filed  In  his  Individual  capacity  a  motion 
whereby  he  sought  to  obtain  a  modification 
of  the  judgment.  This  motion  the  court  de- 
nied. Errors  have  been  separately  assigned 
by  each  of  the  appellants  herein.  As  admin- 
istrator, Moore,  under  a  separate  assign- 
ment, complains  of  the  ruling  of  the  court 
In  denying  the  motion  for  a  new  trial  and 
In  overruling  the  motion  to  modify  the  judg- 
ment. In  his  individual  capacity  he  sepa- 
rately assigns  that  the  court  erred  in  over- 
ruling his  motion  to  modify  the  Judgment 
Appellees  have  filed  a*  motion  to  dismiss  the 
appeal  upon  the  grounds,  among  others:  (1) 
That  no  appeal  bond  has  been  filed  by  Moore 
as  appellant  in  his  Individual  capacity;  (2) 
that  he  was  not  a  party  In  his  said  capacity 
to  the  Judgment  from  which  he  seeks  to  ap- 
peal; (3)  that  the  appeal  is  not  prosecuted 
In  the  Interests  of  the  estate  of  the  decedent, 
but  Is  prosecuted  solely  for  the  Individual 
interest  and  benefit  of  Moore. 

It  Is  manifest  that  the  order  or  Judgment 
from  which  this  appeal  has  been  taken  Is  "a 
decision  of  the  circuit  court  growing  out  of 
a  matter  connected  with  a  decedent's  estate," 
and  the  appeal  is  therefore  based  on  sections 
2609,  2610,  Burns'  Ann.  St  1901.  Of  course, 
where  one  prosecutes  an  appeal  under  the 
provisions  of  these  sections  in  his  representa- 
tive  capacity  as  administrator  or  executor, 
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be  Is  exempted  by  statute  from  flllng  an  ap- 
peal bond.  As  tbis  appeal,  bowever,  most 
be  dismissed  for  another  reason,  we  pass, 
withont  deciding,  tbe  contention  of  counsel 
for  appellee  that  it  should  be  dismissed  be- 
cause Moore,  in  taking  an  appeal  In  his  own 
behalf,  has  failed  to  file  the  required  bond. 
It  Is  evident  that  the  judgment  or  order  of 
the  court  below  was,  in  efCect,  wholly  unfa- 
vorable to  and  against  the  Interests  of  Jona- 
than J.  Moore  as  an  individual.  Upon  tbe 
contrary,  however.  It  was  certainly  favorable 
to  and  In  the  Interest  of  the  estate  which  be 
represented  as  administrator.  Tbe  court;  as 
shown,  ordered  that  credits  to  which  tbe  ad- 
ministrator claimed  be  was  entitled  should 
be  disallowed,  and  further  ordered  that  tbe 
charges  of  assets  received  in  hie  trust  ca- 
pacity should  be  Increased  to  the  amount  of 
^100.  The  claim  of  $712.52,  which  he  request- 
ed the  court  to  allow  him  as  a  partial  pay- 
ment for  services  rendered  as  administrator 
^>t  the  estate,  was  wholly  disapproved  and 
rejected.  The  court,  however,  allowed  him 
the  sum  of  $C00  In  full  payment  of  all  bis 
services  as  administrator,  but  ordered  that 
said  sum  be  by  blm  turned  over  to  tbe  clerk 
of  tbe  court  as  money  in  his  hands  belonging 
to  the  estate  to  be  applied  In  payment  of  tbe 
claim  allowed  against  the  estate  upon  which 
be  was  the  principal  debtor.  It  is  certainly 
clear  that  by  tbe  order  of  tbe  court  tbe  in- 
terests of  the  estate  in  effect  were  promoted. 
Especially  is  this  true  in  regard  to  the  |600 
allowed  to  the  administrator  as  compensa- 
tion for  his  services,  which  amount,  as 
shown,  the  court  required  him  to  turn  over 
to  the  estate,  to  be  applied  in  payment  of  the 
claim  or  obligation  in  question.  It  appears 
that  he  is  wholly  insolvent,  and  that  the  es- 
tate will  be  compelled  to  pay  out  of  Its  as- 
sets tbe  claim  upon  which  he  is  the  principal 
debtor.  By  the  order  of  the  court  the  estate 
virtually  secured  tbe  benefit  of  $600  in  mon- 
ey, and  to  this  amount,  at  least,  the  assets 
thereof  for  the  payment  of  claims  may  be 
said  to  have  been  increased.  The  judgment 
or  order  of  the  court,  considered  either  in 
part  or  as  a  whole,  was  certainly,  under  the 
circumstances,  in  the.interest  of  the  estate; 
and  the  latter,  as  previously  said,  was  there- 
by promoted.  The  estate  certainly,  under 
the  circumstances,  can  have  no  grounds  of 
complaint,  and  no  reason  for  appealing  from 
tbe  judgment  below.  Jonathan  J.  Moore, 
personally,  is  tbe  only  person,  under  the 
facts,  interested  In  securing  a  reversal  of  tbe 
Judgment;  while,  upon  the  other  hand,  the 
estate  of  Willis  B.  Moore  is  interested  in 
maintaining  it  as  rendered  in  tbe  lower  court 
Under  these  circumstances  the  interest  of 
Moore  as  an  Individual  and  the  Interest  of 
the  estate  which  be  seeks  to  represent  as  ad- 
ministrator are  antagonistic  to  each  other. 
Moore  as  administrator  of  tbe  estate  and 
Moore  in  his  own  right  or  person  In  a  legal 
sense  are  two  separate  and  distinct  persons. 
Tbe  appeal  manifestly  la  to  protect  bis  In- 


dividual Interest,  and  cannot  In  any  manner 
conduce  to  the  interest  of  the  estate  of  tbe 
decedent.  This  certainly  is  obvious.  Case, 
Adm'r,  T.  Nelson,  22  Ind  App.  22,  52  N.  E. 
176.  TJnder  the  facts  the  respective  Interests 
are  wholly  adverse  to  each  other.  There- 
fore, under  the  circumstances,  the  estate,  by 
its  administrator,  should  not  be  made  to  oc- 
cupy tbe  position  of  appellant,  but  should 
have  been  made  an  appellee.  It  is  true  that 
section  2546,  Bums'  Ann.  St  1901,  permits 
any  person  interested  in  the  administration 
of  tbe  assets  of  an  estate  to  except  to  and 
contest  the  correctness  of  tbe  accounts  of  an 
administrator  or  executor;  still  such  except(v 
does  not  stand  for  nor  represent  tbe  estate. 
Tbe  administrator  of  tbe  decedent's  estate 
herein  not  having  been  made  an  appellee  In 
this  appeal,  the  motion  to  dismiss  must  be 
ruled  by  the  decisions  of  Abshli-e  v.  William- 
son, 149  Ind.  248,  48  N.  E.  1027,  and  cases 
there  cited;  Kreuter  t.  English,  etc.,  Ca, 
159  Ind.  372,  65  M.  E.  4,  and  cases  there 
cited;  Haymaker  v.  Schneck,  ICO  Ind.  443, 
67  N.  E.  181;  and  Kutan  v.  American,  etc., 
Co.,  160  Ind.  350,  60  N.  E.  890.  In  tbe  case 
last  cited  the  court  said:  "It  is  settled  law 
In  this  state  that,  unless  all  parties  adverse 
to  appellant  In  tbe  court  below  are  made  ap- 
pellees in  tbis  court,  the  case  cannot  be  de- 
termined on  its  merits."  By  reason  of  the 
failure  to  make  tbe  administrate  of  the  es- 
tate of  Willis  E.  Moore,  deceased,  a  party 
appellee  herein,  we  are  compelled,  under  the 
rule  asserted,  to  dismiss  the  appeal. 

Appeal  dismissed,  at  tbe  cost  of  appellant, 
Jonathan  J.  Moore. 

a6S  lad.  4S8) 

BARRICKLOW  v.  STEWART  et  al.    (No. 

20,214.) 
(Supreme  Court  of  Indiana.    Oct  28,  1904.) 

CONTEST  or  WILL.— ATTE8TIN0  CXAU8B— BKVBBW 
—IN8TBUCTI0N8— BRIEF. 

1.  On  appeal  from  an  order  denying  a  new 
trial  for  insufficiency  of  evidence,  the  fact  that 
there  la  in  the  record  evidence  which  snpporta 
the  verdict  precludes  further  review. 

2.  The  form  of  tbe  attesting  clause  of  a  will 
is  not  material ;  the  signature  of  the  witnesses 
being  all  that  is  necessary,  under  Burns'  Ann. 
St  190],  (  274a 

3.  The  exclusion  of  evidence  will  not  be  con- 
sidered where  appellant's  brief  does  not  con- 
tain an  abstract  of  such  evidence,  as  required 
by  Sup.  Ct  Rule  No.  22,  specification  6  (55  N. 
E.  vi). 

4.  On  tbe  contest  of  a  will  on  the  ground  of 
incompetency  of  testator  and  undue  influence, 
evidence  as  to  the  inventory  and  appraisement 
of  testator's  property  was  properly  excluded. 

5.  The  refusal  of  an  Instruction  is  not  error 
where  Its  substance  has  already  l>een  given  by 
the  court. 

6.  On  the  contest  of  a  will,  contestant  asked 
the  court  to  instruct  the  jury,  if  testator  at  the 
time  of  executing  the  will  had  sufficient  strengtll 
of  mind  to  know  the  extent  and  value  of  his 

eroperty,  the  names  of  the  natnral  objects  of  his 
sunty,  their  deserts,  their  capacity  and  neces- 
sity, and  a  sufficiently  active  memory  to  retain 
all  these  facts  in  his  mind  long  enough  to  have 

f  2.  See  Wills,  VOL  «.  C*nt  Dig.  (  tlL  "^ 


Digitized  by 


Google 


IndL) 


BABBIGKLOW  y.  STEWART. 


129 


Ua  will  prepared  and  executed,  to  find  for  de- 
fendants, but,  if  he  was  lacking  io  an^  of  the 
above  i>articalar8,  to  find  for  plaintiC  Held, 
thai  the  inatruction  was  properly  refused,  as  re- 
qnirine  too  rigid  a  teat. 

7.  l%oa^  undue  influence  was  alleged  in  a 
contest  of  a  will,  where  there  was  no  evidence 
thereof  it  was  proper  to  instruct  that  the  evi- 
dence should  be  considered  only  on  the  Question 
of  soundness  or  unsoundness  of  testator  s  mind. 

8.  An  instruction,  the  substance  of  which  is 
not  set  out  in  appellant's  brief  as  required  by 
Sup.  Ct  Rule  No.  22,  specification  8  (55  N.  El. 
vi),  will  not  be  revlewea. 

0.  The  snfSciency  of  the  attesting  clause  of  a 
will  cannot  be  reviewed  where  appellant's  brief 
does  not  contain  a  copy  thereof. 

Appeal  from  Oircait  Conrt,  Ohio  County: 
N.  S.  GIvan,  Judges 

Action  by  Ruth  B.  BarrlckJow  against 
Stephen  H.  Stewart,  executor,  and  others. 
Defendants  had  judgment,  and  plaintiff  ap- 
peals.   Affirmed. 

John  B.  Coles,  Cynthia  Coles.  W.  W,  Wil- 
liams, and  O.  B.  Matson,  for  appellant  S. 
H.  Stewart,  R.  L.  Davis,  Roberts  &  Johnston, 
and  McMnllen  &  McMulIens,  for  appellees. 

DOWLINO,  J.  This  action  was  brought 
by  the  appel\a.nt,  who  was  a  niece  and  one 
of  tbe  heirs  at  law  of  one  Presley  Gregg,  de- 
ceased, to  contest  the  will  of  the  said  Gregg. 
Tbe  grounds  of  contest  were  the  alleged  un- 
soundness of  the  mind  of  the  testator,  that 
the  execution  of  the  will  was  procured  by  un- 
due Influence,  and  that  tbe  will  was  unduly 
executed.  The  answer  was  a  general  denial. 
Upon  a  trial  by  the  Jury,  a  verdict  was  re- 
turned for  the  defendants,  and  judgment  was 
rendered  upon  the  verdict. . 

The  ruling  of  tbe  court  on  a  motion  for  a 
new  trial  is  assigned  for  error.  The  first  rea- 
son for  a  new  trial  set  out  In  the  motion  was 
that  tbe  verdict  wag  not  sustained  by  suflS- 
dent  evidence.  As  Is  usually  the  case  in 
proceedings  of  this  kind,  there  was  some 
evidence  frooi'  which.  If  standing  alone,  the 
jury  might  have  found  a  different  verdict. 
But  upon  tbe  other  band,  there  was  much 
whlcb  sustained  the  verdict.  It  Is  not  our 
province  to  compare  the  testimony  of  one 
witness  with  that  of  another,  or  to  determine 
the  weight  of  tbe  evidence.  This  was  the 
especial  duty  of  tbe  jury,  and  the  fact  that 
there  Is  In  the  record  evidence  which  sup- 
ptMTts  tbe  verdict  precludes  any  further  Inves- 
tigation of  that  question  by  this  court.  Erro- 
neous views  of  the  law  of  descents  or  of  wills 
entertained  by  a  testator  generally  constU 
tnte  very  slight  grounds,  if  any,  for  an  in- 
ference of  unsoundness  of  mind.  Even  gen- 
tlemen learned  In  the  law  of  these  subjects, 
and  possessing  unquestionable  ability  to 
comprehend  and  apply  it,  often  differ  in  opin- 
ion or  fall  Into  error.  It  Is  not  strange, 
therefore,  that  persons  destitute  of  profes- 
sional learning  should  have  mistaken  notions 
In  regard  to  the  effect  of  certain  -n-ords  in 
the  creation  of  estates  and  the  legal  conse- 
quences of  inconsistent  devises  or  bequests 
of  property. 

72M.E.— e 


The  objection  that  tbe  attesting  clasae 
signed  by  the  witnesses  to  the  will  was  de- 
fective in  form  Is  nnlmportant.  No  clause 
of  this  kind  Is  essential,  and  none  Is  required 
by  the  statute.  The  signatures  of  the  wit- 
nesses constitute  a  suffldent  attestation. 
Section  2746,  Bums'  Ann.  St  1901.  When 
the  will  is  offered  for  probate,  the  manner 
of  its  execution  and  tbe  circumstances  -  at- 
tending it  may  be  shown.  Seotion  2TB4, 
Bums'  Ann.  St  1801.  The  validity  of  the 
execution  of  the  will  depends,  not  on  tbe 
attestation  clause,  but  on  the  conformity  of 
such  execution  te  the  requirements  of  tlie 
statute;  and  tbe  testimony  of  the  subscrib- 
ing witnesses,  if  they  are -produced  or  exam- 
ined. 1  Underbill,  Law  of  WUIs,  i  200;  Her- 
bert T.  Benier,  81  Ind.  1. 

Counsel  for  appellant  complain  of  the  ex- 
clusion of  evideqce,  but  no  abstract  of  the 
evidence  proffered  is  given  In  their  brief. 
We  are  referred  to  certain  pages  and  lines 
of  tbe  transcript  but  this  is  not  in  accordance 
with  tbe  rules  and  practice  of  this  court 
The  fifth  stieomcatlon  of  rule  22  (66  N.  E. 
vl)  provides  that  tbe  brief  of  appellant  sball 
contain  "a  concise  stajtement  of  so  much  of 
the  record  as  fully  presents  every  ertor  imd 
exception  relied  on,  referring  to  tbe  pages 
and  lines  of  the  transcript."  If  counsel  neg- 
lect to  Ineorporate  such  statement  in  their 
briefs,  they  cannot  expect  the  court  to  sup- 
ply their  wnisslon  by  searching  the  tran- 
script and  reading,  perhaps,  tbe  whole  of 
the  evidence. 

The  refusal  of  the  court  to  admit  in  evi- 
dence the  inventory  and  appraisement  of  the 
property  of  the  testator,  in  connection  with 
proof  of  alleged  delinquencies  of  tbe  executor 
with  respect  to  such  property,  was  entirely 
proper.  These  facts  had  nothing  to  do  with 
the  competency  of  the  testator  to  execute  tbe 
will,  or  the  ciicumstances  under  which  it  was 
executed. 

The  action  of  the  court  in  refusing  to  give 
certain  instructions,  end  in  giving  others, 
is  the  next  error  discussed  by  counsel.  Even 
if  Instruction  numbered  1  requested  by  ap- 
pellant was  correct,  we  think  its  substance 
was  fully  covered  by  Instrnction  numbered  6 
given  by  the  court  Instruction  numbered  1 
was  in  tbese  words:  "If  you  believe  from  a 
fair  preponderance  of  the  evidence  that  Pres- 
ley Gregg,  at  the  time  of  executing  tbe  will 
in  qoDtroversy  in  this  action,  had  sufllclent 
strength  of  mind  and  memory  to  know  the 
extent  and  value  of  bis  property,  the  number 
and  names  of  those  who. were  the  natural 
objects  of  his  bounty,  their  deserts  with  ref- 
erence to  tbeir  conduct  and  treatment  to- 
ward blm,  their  capacity  and  necessity,  and 
that  be  had  sufficient  active  meuiory  to  re- 
tain all  these  facts  in  mind  )ong  euonsh  to 
have  his  will  prepared  and  executed,  you 
should  find  a  verdict  tor  tbe  defendants;  but 
If  you  believe  from  such  fair  preponderance 
of  evidence  that  I'^resley  Gregg,  at  the  time 
of  executing  said  will,  was  .lacking  In  any 
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one  of  the  above  particulars,  It  Is  your  duty 
to  find  and  return  a  rerdict  in  favor  of  tlie 
plaintiff."  The  only  difference  between  the 
two  instructions  pointed  out  by  counsel  for 
appellant  is  that  In  No.  6  the  court  used  the 
words  "sufficient  mental  capacity  to  know 
the  extent  or  value  of  his  property,"  while 
In  No.  1,  offered  by  appellant,  the  state- 
ment was,  "sufficient  streng^  of  mind  and 
memory  to  know  the  extent  and  value  of  his 
property."  As  a  statement  of  a  rule  of  testa- 
mentary capacity,  and  as  applicable  to  the 
proof  which  might  be  made  in  certain  cases, 
either  might  be  proper.  But  Teegarden  v. 
Lewis,  145  Ind.  98,  40  N.  E.  1047,  44  N.  B. 
9,  from  which  a  portion  of  the  Instruction 
offered  Is  copied,  does  not  purport  to  fix 
an  Invariable  standard  by  which  the  com- 
petency of  all  persons  to  make  wills  Is  to  be 
determined.  It  merely  declares  that,  If  cer- 
tain facts  are  found  to  exist,  they  may  be 
sufficient  to  authorize  the  conclusion  that  the 
testator  was  of  unsound  mind,  within  the 
meaning  of  the  statute  of  wills.  In  that 
case,  however,  neither  the  words  "sufficient 
mental  capacity,"  nor  "strength  of  mind  and 
memory  to  know  the  extent,"  etc.,  are  used. 
The  language  of  that  decision  Is  "•  •  • 
that  he  was  unable  to  know  the  extent,"  etc 
The  law  does  not  arbitrarily  pronounce  a  per- 
son  Incompetent  to  make  a  will  who  Is  un- 
able to  know  both  the  extent  and  value  of 
his  property.  In  mxist  cases.  If  be  could 
comprehend  either  the  extent  or  value,  that 
fact  would  be  entitled  to  considerable  weight 
in  determining  the  question  of  testamentary 
capacity.  Roller  v.  Kllng,  150  Ind.  169,  164^ 
49  N.  B.  9i& 

The  objection  that  the  court  used  the 
words  "mental  capacity"  in  place  of  "suffi- 
cient strength  of  mind  and  memory"  Is  not 
well  founded.  The  former  phrase,  while 
more  general,  and  perhaps  less  definite,  nec- 
essarily includes  the  idea  expressed  by  the 
latter. 

Finally,  we  doubt  the  correctness  of  the 
conclusion  In  the  Instruction  tendered  by  the 
appellant  that  if  the  testator,  at  the  time  of 
executing  said  will,  "was  lacking  In  any  one 
of  the  above  particulars.  It  is  your  duty  to 
find  and  return  a  verdict  in  favor  of  the 
plaintiff."  The  "particulars"  referred  to 
enumerated  In  the  preceding  part  of  the  In- 
struction were  (1)  sufficient  strength  of  mind 
and  memory  to  know  the  extent  and  value 
of  his  property;  (2)  sufficient  strength  of 
mind  and  memory  to  know  the  number  and 
names  of  those  who  were  the  natural  ob- 
jects of  his  bounty,  their  deserts  with  ref- 
erence to  their  conduct  and  treatment  to- 
ward him,  their  capacity  and  necessity;  and 
(S)  sufficient  active  memory  to  retain  all 
these  facts  In  mind  long  enough  to  have  his 
win  prepared  and  executed.  It  is  easy  to 
conceive  of  a  person  whose  faculties  of  mem- 
ory and  Judgment  had  been  weakened  and 
Impaired  to  some  extent  by  age,  disease,  or 
accident;  yet  who  is  neither  mioecUe  nor  ot 


unsound  mind.  Inability  to  recall  proper 
names  is  frequently  a  result  of  advancing 
years.  Lapses  of  memory  concerning  particu- 
lar persons  are  too  frequent  and  too  familiar 
to  require  comment.  Forgetfulness  of  the 
unkindness  and  evil  behavior  of  children  or 
other  relatives,  and  an  Increasing  tenderness 
toward  those  who  were  objects  of  affection 
and  solicitude  in  earlier  years,  are  ten- 
dencies which  very  often  accompany  old 
age,  bodily  weakness,  and  a  contemplation 
of  approaching  death.  Testators  are  not  re- 
quired by  law  to  mete  out  equal  and  exact 
justice  to  all  expectant  relatives  In  the  dis- 
position of  their  estates  by  will,  and  the 
motives  of  partiality,  affection,  or  resent- 
ment by  which  they  may  naturally  be  Influ- 
enced are  not  subject  to  examination  and 
review  by  the  courts. 

The  fourth  Instruction  given  by  the  court 
la  complained  of  on  the  ground  that  "it  with- 
draws ail  the  issues  from  the  jury,  except  the 
question  of  the  soundness  or  unsoundness 
of  the  testator's  mind,  and  tells  the  jury 
that  the  evidence  relating  to  undue  Influence 
over  the  testator  can  only  be  considered  up- 
on the  question  as  to  whether  the  testator 
was  of  unsound  mind."  No  evidence  proving 
or  tending  to  prove  the  exercise  of  undue  in- 
fluence by  any  one  over  the  testator  Is  set 
out  In  the  brief,  and,  in  the  absence  of  such 
statement,  we  must  presume  that  no  such  ev- 
idence was  given.  In  that  case  It  was  entire- 
ly proper  for  the  court  to  Inform  the  Jury 
that  the  evidence  In  the  case  should  be  con- 
sidered only  ui)on  the  question  of  the  sound- 
ness or  unsoundness  of  the  mind  of  the  testa- 
tor. Stevens  v.  Leonard,  Executor,  154  Ind. 
67,  71,  66  N.  E.  27,  77  Am.  St  Rep.  446. 

The  tenth  instruction  given  by  the  court 
is  not  set  out  in  the  brief,  nor  is  its  substance 
given,  and  for  this  reason  we  decline  to  ex- 
amine the  objections  to  it  Rule  22,  Sup.  Gt, 
specification  6;  Cleveland,  etc.,  Ry.  Co.  t. 
Stewart,  161  Ind.  242,  248,  68  N.  B.  170. 

The  last  point  made  by  counsel  for  ap- 
pellant is  that  the  fifteenth  instruction  is  inco- 
herent and  erroneous,  "because  the  jury  were 
told  that,  if  they  found  that  Presley  Gregg 
signed  said  will,  its  validity  would  not  be 
affected  by  failure  of  the  witnesses  to  attest 
the  signature  of  the  testator.  Instead  of  the 
declaration  of  the  executor  that  it  was  his 
will."  Counsel  for  appellant  have  failed  to 
set  out  In  their  brief  a  copy  of  the  conclud- 
ing paragraph  of  the  will,  nor  does  the  brief 
contain  a  copy  of  the  attesting  clause  which 
was  signed  by' the  witnesses.  By  reason  of 
these  omissions,  we  are  left  in  the  dark  on 
this  branch  of  the  case,  and  can  only  conjec- 
ture what  the  facts  were  regarding  the  place 
where  the  attesting  witnesses  subscribed 
their  names.  But  as  we  have  stated  else- 
where in  this  opinion.  It  is  generally  imma- 
terial whether  a  formal  attesting  clause  is 
added  to  the  will  or  is  omitted.  Attestation 
by  two  witnesses  is  all  that  is  required  by 
the  statute;  and  where  an  attestation  claiu< 
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Is  written  ont,  biit  fbe  wttnesse;  fall  to  sub- 
scribe their  names  to  it,  and  place  them  else- 
where on  the  win,  the  omission  to  attach 
the  names  to  such  clause  Is  a  mere  informali- 
ty, and  does  not  affect  the  Talidlty  of  the 
wUL  The  copy  of  the  will  in  the  bill  of  ex- 
ceptions shows  that  it  was  properly  anb- 
scribed  by  the  testator  and  attested  by  the 
witnesses.  The  use  of  the  word  "executor" 
In  the  attestation  clause  by  the  witnesses, 
and  In  this  instruction,  instead  of  "testator," 
was  80  plainly  a  clerical  mistake  that  It  conld 
mislead  no  one. 

We  find  no  error  In  the  record.    Judgment 
affirmed. 


064  Ind.  »8) 
HALL  ▼.  BROWNtiEE  et  aL    (Na  20,410.)* 
(Supreme  Court  of  Indiana.    Oct  28,  1904.) 

WnXJB— CONSTBUCnON— OIFT8  IN   SEUAINDES— 

TiTi^K  OF  nam  takkb— dksionation  or  ks- 

HAIROEBMER— BIOEnrS  Of  BKPBKSBIITATIVKS. 

1.  A  Kift  over  in  the  case  of  the  death  of  the 
flrat  taker  without  Issue,  expressly  limited  to 
take  effect  after  such  death,  imports  a  definite 
failure  of  issue  at  the  death  of  the  first  taker, 
and  not  an  indefinite  failure. 

2.  A  will  gave  to  testator's  son  certain  bonds, 
which  another  was  to  hold  in  trust  for  him, 
and  provided  that,  if  the  interest  on  the  bonds 
would  more  than  support  such  son,  the  overplus 
of  interest  should  be  paid  to  certain  grandcbil- 
dien  of  testator,  who,  m  case  of  the  death  of  the 
son  without  iraue,  should  receive  the  principal  of 
the  bonds  and  whatever  should  remain  of  the  in- 
terest. Held,  that  only  the  interest  on  the  bonds 
waa  subject  to  be  used  for  the  support  of  the 
■on.  and  the  son  did  not  take  title  to  the  bonds 
themselves  in  any  way  inconsistent  with  the 
validity  of  the  (1ft  over. 

8.  Where  the  person  designated  by  a  will  to 
take  a  contingent  and  executory  interest  is  cer- 
tain, and  does  not  depend  upon  the  happening 
of  a  contingency,  such  interest  is  descendible 
to  the  heirs,  or  passes  to  the  personal  repre- 
aentatives  of  the  donee,  according  as  it  is  real  or 
personal  property. 

Appeal  from  Circuit  Court,  Gibson  Conn- 
ly;  O.  M.  Welbom,  Judge. 

Action  by  Paul  S.  Brownlee  and  others 
against  John  B.  Hall.  From  a  Judguient  for 
plaintiffs,  defendant  appeals.  Transferred 
from  Appellate  Court  under  section  1337a, 
Bnms'  Ann.  St  1901  (AcU  1001,  i».  590,  e. 
2S0).    Affirmed. 

Busklik  ft  Brady,  for  appellant  A.  P. 
Twlneliam  and  John  B.  McGlnnls,  for  ap- 
pellees. 

MONKS,  J.  Samuel  Hall  died  testate  In 
Gibson  county,  Ind.,  in  18C2,  the  owner  of 
real  estate  and  personal  property.  The  first 
clause  of  his  will  makes  provision  for  his 
widow.  The  second  clause  is  as  follows,  to 
wit:  "To  my  son,  Walt»  M.  Hall,  I  give 
and  bequeath  three  thousand  dollars  in 
bonda  on  Yanderburg  county  bonds  at  par 
Talue,  which  bonds  draw  six  per  cent  Inter- 
est per  annum  payable  on  the  Ist  day  of 
February  each  year,  at  tbe  treasurer's  office 
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in  BTansvine.  Said  bonda  to  <>  held  bjr  my 
son  John  B.  Hall  in  trust  for  Walt«r,  which 
is  in  full  of  his  share  in  my  estate.  If  tbe 
Interest  on  said  bonds,  and  Walter's  services, 
will  more  than  support  him  (as  I  suppose  it 
will),  I  direct  such  overplus  of  Interest  to 
be  paid  to  the  cUldren  of  Catherine  Hall 
by  my  son  William  P.  Han,  Dec'd.  And  aft- 
er the  death  of  Walter  (If  be  dies  without 
Issue)  the  principal  of  said  bonds  and  what- 
ever remains  of  the  interest  thereon  (if  any) 
I  will  to  the  said  children  of  (Catherine. 
Walter's  services  are  fully  worth  his  board, 
and  it  will  not  likely  take  more  than  half 
of  the  interest  on  said  bonds  to  clothe  him. 
In  that  event  there  will  be  00  dollars  a 
year  during  Walter's  lifetime  to  be  paid  to 
the  said  children  of  Catherine  Hall.  But 
wishing  to  make  ample  provision  for  Walter, 
this  bequest  to  the  said  children  of  (Catherine 
Hall  is  to  be  dependent  on  the  contingency 
above  referred  to."  After  thus  providing  for 
his  widow  and  making  said  provision  for 
his  son  Walter,  the  testator,  by  the  third 
clause  of  bis  will,  gives  all  the  residue  of  his 
estate  to  bis  children  "(except  Walter  who 
has  already  been  provided  for),"  In  equal 
parts,  taking  advancements  into  considera- 
tion, and  jiving  to  children  of  his  deceased 
children  their  parents'  equal  share.  The 
children  of  William  P.  Hall  by  Catherine 
H.  share  equally  with  John  B.  Hall,  and  re- 
ceive their  deceased  father's  portion  of  the 
testator's  estate.  Walter  M.  Hall,  named  In 
said  will,  was  and  bad  been  for  years  prior 
to  the  making  thereof  a  person  of  unsound 
mind,  without  any  estate  or  means  of  sup- 
port, aside  from  his  expectancy  as  heir  or 
legatee  of  his  father. '  The  testator  was  pos- 
sessed of  a  large  estate,  in  which  Walter's 
interest  as  an  heir  would  have  amounted 
to  more  than  $0,000.  Said  Walter  lived  85 
years  after  bis  father's  death.  John  B. 
Hall,  appellant,  received,  as  trustee,  the 
bonds  mentioned  in  the  second  clause  of  the 
will.  All  the  children  of  Catherine  Hall  to 
whom  the  gift  over  was  made  died  during 
tbe  lifetime  of  Walter  M^.  Hall.  After  the 
death  o^  said  Walter,  appellees,  the  only 
heirs  at  law  of  the  children  of  Catherine 
Hall  by  the  testator's  son  William  P.  Hall, 
brought  this  action  against  tbe  appellant  to 
recover  the  legacy  given  to  the  children  of 
said  Catherine  Hall  by  $aid  second  clause. 
A  trial  of  said  cause  resulted  in  a  finding  and 
Judgment  in  favor  of  appellees. 

Appellant  insists  that  the  bequest  over  to 
tbe  "children  of  Catherine  Hall"  was  void 
(1)  because  tbe  same  was  only  to  take  ef- 
fect after  an  Indefinite  failure  of  issue  of 
Walter  M.  Hall;  (2)  because  the  first  taker, 
Walter  M.  Hall,  had  the  right,  if  it  bocame 
necessary,  to  use  the  entire  principal  of  said 
legacy,  as  well  as  the  Income  thereof;  (3)  be- 
cause all  the  children  of  Catherine  M.  Hall 
died  during  the  lifetime  of  the  first  taker, 
Walter  M.  Hall,  and  therefore  neither  their 
belrs  nor  personal  representatlTaa  art  mti- 
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tied  to  recover  said  legacy;  (4)  becaoae  the 
abBolute  title  to  said  trands  was  given  to 
said  Walter  M.  Hall,  and  there  was  no  sub- 
sequent language  sufficient  to  cut  the  same 
down  to  a  less  estate.  It  will  be  observed 
that  the  gift  over,  If  the  first  taker,  Walter 
M.  Hall,  dies  without  issue,  is  expressly  lim- 
ited to  take  effect  after  his  decease,  which 
imports  a  failure  of  Issue  at  the  death  of  the 
first  taker;  that  Is^  ■  definite  failure  of  is- 
sue, and  not  an  indefinite  failure  of.  !»• 
sue,  as  contended  by  appellant  17  Am.  & 
BDg.  Bncy.  of  I^w  (2d  Ed.)  666,  and  cases 
dted  In  notes;  24  Am.  &  ^ag.  Enc.  of  Law 
(2d  Bd.)  piK  4d6,  437,  442,  443,  444.  445;  8 
Jarman  on  Wills  (Bandolph  &  Talcott's  Ed.) 
pp.  328-330;  2  Jarman  on  Wills  <6tb  Am. 
Bd.  by  Blgelow)  p.  475,  pp.  •M34,  "ISSS;  2 
Koper  on  Legacies,  1449  et  seq.;  Smith  on 
Executory  Interests,  i  657,  p^  281;  Black- 
stone's  Comm.  bk.  2,  p.  173,  et  seq.;  Rood 
on  Wills,  gS  688,  648,  64»;  2  UnderhUl's  Law 
of  Wills,  SI  851,  852;  Pinbury  v.  Hakln,  1  P. 
Wms.  663,  2  Vernon,  pt  2,  p.  766;  Glover  ▼. 
Condell,  163  III.  666,  45  N.  E.  173,  35  L.  B. 
A.  360,  368-370,  and  authorities  cited. 

Appellants  second  and  fourth  contentions 
are  in  conflict  with  the  provisions  of  the 
will,  for  by  its  terms  the  gift  of  the  (3,000 
In  bonds  was  without  any  power  of  disposal 
on  the  part  of  Walter  M.  Hall  or  the  trustee, 
John  B.  Hall.  The  gift  over  of  said  bonds 
was  not  void,  therefore,  for  the  second  rea- 
son urged.  Hooper  v.  Bradbury,  133  Mass. 
303,  306,  et  seq. 

'  The  Intention  of  the  testator,  as  shown  by 
the  terms  of  the  will,  was  to  give  the  abso- 
Inte  property  in  said  bonds  to  said  children 
of  Catherine  Hall  after  the  death  of  the  first 
taker  without  issue.  Only  the  interest  on 
aald  bonds  was  subject  to  be  used  for  the 
support  of  said  first  taker.  It  is  clear  that 
it  was  not  the  intention  of  the  testator  to 
give,  and  that  he  did  not  give,  to  Walter  M. 
Hall  a  title  to  said  bonds  In  any  way  in- 
consistent with  the  validity  of  the  gift  over. 
Homer  v.  Shelton,  43  Mass.  104.  It  Is  set- 
tled that  all  contingent  and  executory  in- 
terests, where  the  person  to  take  is  cer- 
tain— that  is,  where  It  does  not  depend  upon 
the  happening  of  cue  contingency  to  deter- 
mine who  is  to  take  the  same — are  descend- 
ible to  the  heirs  or  pass  to  the  personal 
representatives  of  such  person,  depending 
on  whether  the  same  Is  real  or  personal 
property.  24  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  455,  456,  and  cases  cited  In  notes  1  and 
2,  p.  456;  UnderhlU  on  the  Law  of  Wills,  M 
48,  50,  855;  Hopkins  on  Real  Property,  306; 
Blackstone's  Oomm.  bk.  2,  p.  290;  1  Schoul- 
er's  Personal  Property,  p.  185;  4  Kent's 
Comm.  (13th  Ed.)  ♦261,  •262,  •284;  Rood  on 
Wills,  i  80;  B«an's  Lessee  v.  Hoffecker,  2 
Bar.  103,  29  Am.  Dec.  336,  and  cases  cited; 
Moore  ▼.  Hawkins,  2  Eden,  342;  Barnes  v. 
AU«i,  1  Brown,  Chanc.  (Perkins'  Ed.)  167, 
168;  Plnbnry  v.  Elkln,  1  P.  Wms.  663; 
Smlfli  Tr  BuBter,  23  Ind.  580. 


In  the  wIU  under  consideration  the  baih 
pening  of  the  contingency  upon  which  the 
gift  over  depended  was  not  necessary  to  the 
determination  of  .who  was  to  take,  but  the 
persons  to  take  were  certain  from  the  terms 
of  the  will.  It  follows  that  none  of  the  ob- 
jections urged  by  the  appellant  Is  tenabl& 
The  Judgment  Is  therefore  affirmed. 


CM  Ind.  379) 
PBNN  MDT.  LIFE  INS.  GO.  OF  PHILA- 
DELPHIA V.  NORCROS&    (No.  20,359.) 
(Supreme  Court  of  Indiana.    Deb  25,  1904.) 

UfE  INSUBAHCX  — POUCIKS— XXSCUTION— DB- 
UVEBY  —  DENIAI.  —  AOnonS— FLKAOINO — 
EVIDENCE — INSTBUCnONS  —  APPEAL — ^HAXlf- 
LESS  ERBOB — BBIEFS — WAIVES  OF  EBBOB. 

1.  A  complaint  on  a  policy  of  insurance  was 
not  objectionable  for  failure  to  have  attached 
thereto  as  an  exhibit  a  copy  of  the  application 
on  which  the  policy  purpoits  to  have  been  1^ 
sned. 

2.  Civ.  Code,  |  115  (Bums'  Ann.  St.  1901,  f 
367),  provides  that,  when  a  pleading  is  foonded  on 
a  written  instrument,  such  instrument  may  be 
read  in  evidence  without  proving  its  execution, 
unless  such  execution  is  denied  under  oath  and 
declares  that  there  can  be  no  waiver  of  the  ob- 
jection that  such  an  answer  is  not  verified  by 
failing  to  move  to  strike  it  out  Held,  that 
where  each  paragraph  of  the  complaint  in  an  ac- 
tion on  a  life  insurance  policy  charged  that  de- 
fendant executed  the  policy,  and  defendant  did 
not  deny  such  execution  under  oath,  defendant 
was  estopped  to  claim  that  the  policy  had  never 
in  fact  been  delivered  with  intent  that  it  should 
become  operative. 

8.  Whei-e  a  life  insurance  policy  was  deliver- 
ed, and  a  note  taken  by  the  agent  delivering 
the  same  for  the  first  premium,  such  delivery 
constituted  a  waiver  of  a  provision  in  the  pol- 
icy that  it  should  not  take  effect  until  the  first 
premium  should  be  actually  paid ;  the  company 
not  having  repudiated  the  agent's  act  after  it 
had  knowledge  thereof. 

4.  In  the  absence  of  any  averment  on  the  sub- 
let, it  will  be  prestuned  that  the  common  law 

18  in  force  in  Pennsylvania. 

5.  In  an  action  on  a  policy  of  insurance  al- 
leged to  be  a  Pennsylvania  contract,  an  allega- 
tion that  the  laws  of  that  state  provide,  and  tbe 
courts  construe  the  law  to  be,  tbat  the  benefi- 
ciary of  the  assured  in  a  mutual  insurance  com- 
pany has  no  interest  in  the  policy  until  assnr- 
ed's  death,  etc.,  as  set  out  in  a  certain  case  cit- 
ed, which  was  a  mere  nisi  prins  decision  of  tlM 
court  of  common  pleas,  sitting  in  equity,  was  in- 
sufficient. 

G.  Where  a  policy  in  a  mutual  life  insurance 
company  has  been  delivered  and  gone  fully  into 
effect,  the  beneficiary  had  an  interest  therein 
whicli  could  not  be  divested  by  the  insured,  who 
was  her  husband,  without  her  consent. 

7.  The  fact  that  an  insurance  company  issued 
a  policy  exacting  a  fixed  rate  of  premium  for  a 
fixed  amount  of  insurance,  and  contracted  that 
the  policy  should  participate  annually  in  the 
surplus  earnings  of  the  company  in  accordance 
with  tbe  regulations  adopted  by  the  company's 
board  of  trustees,  did  not  place  tbe  contract  on 
the  footing  of  a  mere  benefit  certificate,  in  so 
far  as  tbe  rights  of  the  beneficiary  were  con- 
cerned. 

8.  Where,  in  an  action  on  a  policy,  the  gener- 
al theory  of  one  of  tbe  paragraphs  of  the  an- 
swer was  that  the  policy  was  a  Pennsylvania 
contract,  and  subject  to  a  particular  law,  at- 
tempted to  be  alleged,  under  which  plaintiff  had 
no  present  right  in  the  policy,  a  further  aliega. 

f  1.  See  Insurance,  vol.  28,  Cent  Dig.  {  USl. 
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tlon  of  audi  paragraph  that  there  vas  an  oral 
acieement  at  the  time  the  policy  was  delivered 
to  insured  that  it  should  be  surrendered  if  the 
note  riven  for  the  first  premium  was  not  paid, 
■boold  be  rejected  aa  In  eonflict  with  the  bal- 
ance of  sncb  paragraph.- 

9.  Where  a  paragraph  of  the  complaint  in  an 
action  on  a  policy  was  sufficiently  broad  to  ad- 
mit the  introdaction  of  all  evidence  neeeasary 
to  uphold  a  verdict  in  favor  of  plaintiff,  and  a 
general  denial  was  pleaded  thereto,  the  sustain- 
ing of  a  demurrer  to  a  spedal  paragraph  of  the 
answer  pleading  a  default  in  the  payment  of 
premioms  was  harnUea& 

10.  Where  the  issue  nnder  which  evidence  is  ad- 
missible is  formed  by  a  general  denial,  it  is  im- 
material whether  It  is  on  file  at  the  time  of  the 
mling,  or  is  filed  afterwaitls. 

11.  Where  an  insuranoe  company  driivered  the 
policy  under  such  circumstances  that  it  became 
operative  at  once,  and  accepted  in  lieu  of  cash 
the  bote  of  insured,  made  payable  to  the  com- 
pany, for  the  first  pnminm,  and  th^  note  was 
delivered  and  accepted  as  payment.  Insured's 
failure  to  pay  the  note  would  not  constitute  a 
forfeiture  of  the  policy. 

12.  Where  a  correct  resnit  was  reached  in  ml- 
ing on  the  sufficiency  of  the  plMdiniK  the  form 
of  the  demurrer  int^osed  was  immaterial. 

13.  A  declaration  of  the  supervisor  of  death 
claims  of  an  insurance  company  relative  to  the 
gronnd  on  which  the  company  refused  to  pay 
the  loss  sued  for  was  not  objectionable  as  hear- 
say, but  was  competent  evidence  tending  to 
prove  a  waiver  of  proof  of  loss. 

14.  Where  the  substance  of  the  instructions 
givai  and  refused  Is  not  set  out  in  appellant'* 
brief  as  required  by  Sup.  Ct  Rule  22  (o5  N.  E. 
v),  all  questions  ruative  to  Instructions  will  be 
deemed  vraived. 

Appeal  from  Superior  Court,  Vanderbargh 
Cotmty;  John  H.  Foster,  Judgfe. 

Action  by  Ida  A.  Norcross  against  tl)e 
Penn  Mutnal  Life  Insurance  Company  of 
Philadelphia.  From  a  Judgment  in  favor  of 
plaintiflF,  defendant  appeals.  Transferred 
from  Appellate  Cbnrt,  .aa  anthorlzed  by 
Bums'  Ann.  St.  1901,  1 1337n.    Affirmed. 

George  W.  Pepper,  George  D.  Hellman, 
and  A.  J.  Clark,  for  appellant.  G.  F.  Denby, 
R.  C.  Wilkinson,  and  F.  C.  Gore,  for  appellee. 

GILLETT,  3.  This  was  an  action  tqton  an 
Instrmncnt  purporting  to  be  a  policy  of  In- 
surance insuring  the  life  of  George  A.  Nor- 
cross in  favor  of  bis  wife,  the  appellee.  If 
she  survived  bim;  but,  if  not,  the  policy 
provided  that  it  should  be  payable  to  the  ex- 
ecutors, administrators,  or  assigns  of  said 
George  A.  Norcross.  The  Insti-ument  pur- 
ports to  be  signed  by  the  president  and  sec- 
retary of  the  company.  In  part,  it  reads: 
"In  consideration  of  the  application  for  this 
policy,  hereby  made  a  part  of  this  contract, 
the  Penn  Mutual  Life  Insurance  Company  of 
Pbiladelphla  Insures  the  life  of  George  A. 
Norcross,"  etc.  It  is  recited  lu  said  instru- 
ment that  It  is  Issued  upon  the  condition  of 
"the  payment  In  advance  to  the  company 
at  its  home  office  of  the  sum  of  sixty-eight 
and  *Vie«  dollars  at  the  date  hereof,"  and 
of  the  payment  of  the  stipulated  annual  pre- 
miums as  they  thereafter  mature.  Provi- 
sion was  made  In  said  lustrument  for  the 
conversion  of  the  policy  into  one  of  certain 
other  forms  of  Insurance  upon  the  appllca- 


tioa  of  the  "legal  bolders."  Tbe  policy  alio 
contained  tbe  following  proTisIons  and  con- 
ditions: 

"(1)  Tills  contract  is  absolutely  incontest- 
able from  date  of  issue  for  any  cause  except 
nonpayment  of  premium." 

"(3)  This  policy  does  not  take  effect  untU 
tbe  first  premium  shall  actually  have  been 
paid  during  the  good  health  of  tbe  assured. 
All  premiums  are  due  and  payable  at  tbe 
home  office  ot  the  company  in  tbe  city  of 
Philadelphia,  but  they  may  be  paid  to 
agents,  on  or  before  the  dates  when  due  In 
exchange  for  receipts  signed  by  the  presi- 
dent, vice  psesldent,  secretary,  treasurer  or 
actuary.  If  not  paid  when  due  the  policy 
shall  be  null  and  void.  From  any  simi  pay- 
able under  this  poUcy  there  shall  be  de- 
ducted the  unpaid  portion  of  tbe  year's  pre- 
mium, if  any,  and  any  Indebtedness  to  tbe 
company  on  aocooat  of  this  contract." 

"(8)  Pursuant  to  law,  a  copy  of  the  applir 
cation  for  this  policy  Is  attacbed  hereto.  No 
alteration  of  this  contract  or  waiver  of  any 
of  ita  conditions  shaU  be  valid  unless  made 
in  writing  and  signed  by  an  officer  of  tbe 
company." 

The  complaint  was  in  two  paragraphs,  to 
each  of  which  a  demurrer  was  overruled. 
Appellant  filed  six  paragraphs  of  answer, 
to  some  of  wtiieb  a  demurrer  was  sustained. 
There  was  a  general  denial  filed.  None  of 
the  answers  was  verified.  There  was  a  trial 
by  jury,  and  a  verdict  and  Judgment  for 
a]H>ellee.  Appellant  filed  a  motion  for  a  new 
trial,  but  its  motion  was  overruled. 

It  Is  first  contended  by  appellant's  coun- 
sel that  each  paragraph  of  the  complaint 
was  Insufficient,  for  the  reason  that  there 
was  no  exhibit  of  tbe  application  on  which 
tbe  policy  purports  to  have  been  Issued  at- 
tacbed to  tbe  complaint  There  is  no  merit 
in  thU  objection.  Continmtal  Life  Ins.  Co. 
V.  Kessler,  84  Ind.  310;  Penn  Mut.  Life  Ins. 
Co.  V.  WUer,  100  Ind.  92.  50  Am.  Rep.  769; 
Phoenix  Ins.  Co.  v.  Stark,  120  Ind.  444,  22 
N.  BX  413.  And  see  Carnahan  v.  Camp- 
bell, 158  Ind.  22«,  63  N.  £1  384. 

We  shall  endeavor  to  set  out  at  least  tbe 
substance  of  the  paragraphs  of  answer  to 
which  a  demurrer  was  sustained:  The 
second  paragraph  of  answer  to  the  first 
paragraph  of  complaint  charges,  in  terms, 
that  the  defendant  Is  a  mutual  insurance 
company,  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state 
of  Pennsylvania;  that  tbe  contract  sued 
on  was  executed  in,  and  subject  to  the  laws 
of,  said  state;  that  by  the  laws  of  Pennsyl- 
vania tbe  beneficiary  of  tbe  insured  in  a  mu- 
tual insurance  company,  and  particularly  the 
defendant  company,  does  not  take  and  hold 
a  vested  interest  in  tbe  policy  on  the  life 
of  tbe  Insured;  that  no  premium  was  ever 
paid  upon  the  policy  or  for  tbe  execution 
o<  tbe  policy  sued  on;  that  said  George  A. 
Norcross  executed  his  note  for  tbe  full 
amount  of  the  first  premium,  iwyable  four 
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months  after  date;  tbat  the  note  matured 
In  his  lifetime,  and  he  defaulted  the  pay- 
ment of  the  same;  that  afterwards  he  ex- 
ecuted to  the  defendant,  in  consideration 
of  the  surrender  of  the  note  to  him,  an  in- 
strument in  writing  assigning  said  policy 
to  it.  This  instrument,  which  is  set  out  In 
said  answer,  purports  to  he  an  assignment  of 
a  policy  answering  the  description  of  the 
policy  In  suit,  executed  on  behalf  of  said 
Norcross,  and  as  attorney  In  fact  for  all 
of  the  beneflclaries  under  the  policy,  in  con- 
sideration of  the  surrender  of  a  four-months 
note  for  $68.50  given  in  settlement  of  the 
first  annual  premium  of  said  policy;  and  the 
Instrument  concludes  with  an  attempted  re- 
lease of  the  company  from  any  obligation 
on  account  of  said  note.  The  second  para- 
graph of  answer  to  the  second  paragraph 
of  complaint  seems  to  be  the  same  in  effect 
as  the  one  stated  in  substance  above,  ex- 
cept that  it  sets  out  provision  8  of  said 
policy,  and  also  an  application  which  It  Is 
alleged  that  said  George  A.  Norcross  made 
In  writing  for  said  policy.  The  body  of  the 
application  Is  as  follows:  "I  hereby  warrant 
and  agree  •  •  •  that  the  company  shall 
incur  no  liability  imtil  this  application  has 
been  received,  approved,  the  policy  Issued 
thereon  by  the  company  and  delivered  and 
paid  for  during  my  lifetime  and  good  health; 
and  that  the  policy  applied  for  shall  be  In 
the  form  now  In  use  by  the  company;  and 
that  the  place  of  contract  shall  be  in  the 
dty  of  Philadelphia,  state  of  Pennsylvania." 
The  third  paragraph  of  answer  to  the  second 
paragraph  of  complaint  charges  that  the  de- 
fendant Is  a  mutual  insurance  corporation 
existing  under  the  laws  of  the  state  of 
Pennsylvania.  The  paragraph  then  sets  up 
the  application  and  provision  8  of  said  policy. 
It  charges  that  the  laws  of  the  state  of 
Pennsylvania  provide,  and  the  courts  of  said 
state  so  construe  the  law  of  said  state  to 
be,  that  the  beneficiary  of  the  assured  In  a 
mutual  insurance  company,  and  particularly 
the  defendant  company,  has  no  Interest  In 
the  policy  until  the  death  of  the  Insured, 
and  that  the  Insured  Is  authorised  to  sur- 
render the  policy  without  the  consent  of  the 
beneficiary,  and  the  paragraph  concludes 
with  the  same  allegations  relative  to  the 
taking  out  and  surrender  of  the  policy  as 
are  found  In  the  answer  first  mentioned 
above.  The  fourth  paragraph  of  answer  re- 
lies on  the  law  of  Pennsylvania  as  a  factor 
in  the  contract;  It  being  alleged  that  at  the 
time  of  the  Issuing  of  said  policy  It  was, 
and  ever  since  has  been,  "the  law  of  Penn- 
sylvania, as  the  same  Is  reported  and  set 
out  In  8  Wkly.  Notes  Cas.  513,  In  the  case 
of  Penu  Mutual  Ins.  Co.  v.  Watson,  Executor, 
et  aL,"  that  the  beneficiary  had  no  interest 
in  such  a  policy  of  Insurance,  and  that  the  as- 
snied  might  surrender  It  From  that  point 
the  paragraph  proceeds  along  the  lines  of 
some  of  the  answers  that  we  have  referred 
to.    The  fifth  paragraph  of  answer  la  like 


the  fourth,  except  that  It  sets  out  the  appli- 
cation, and  contains  some  rather  obscure 
allegations  relative  to  a  contemporaneous 
agreement  between  the  agent  and  the  In- 
sured that  if  he  did  not  pay  the  note  he 
would  execute  the  policy  surrender  contract 
which  we  have  mentioned  above. 

It  may  be  said  of  each  of  said  answers  that 
It  possesses  the  fbult  of  commingling  mat- 
ters of  fact  that  have  no  relation  to  each 
other.  As  was  said  in  the  opinion  in  Plat- 
ter V.  City  of  Seymour,  86  Ind.  323,  326,  and 
In  substance  often  reiterated  by  this  court: 
"To  permit  an  isolated  statement  to  control 
the  scope  and  meaning  of  a  long  and  in- 
volved pleading  would  be  destructive  of  all 
certainty  In  pleading,  result  in  Injury  to  liti- 
gants, and  Impose  upon  the  trial  court  the 
burden  of  looking  into  out  of  the  way  places 
to  discover  if  disconnected  and  Irrelevant 
allegations  existed  which  might  change  the 
drift  of  the  general  averments  of  the  com- 
plaint Such  a  system  would  make  plead- 
ings mere  traps  for  the  ensnaring  of  the  ad- 
verse parties,  and  would  give  to  pleadings 
a  protean  character  which  all  rules  of  prac- 
tice condemn."  We  are  greatiy  at  a  loss, 
because  of  the  manner  in  which  the  plead- 
ings under  review  have  I>een  prepared,  to 
determine  what  the  leading  theory  of  each  of 
said  answers  Is.  We  have  concluded,  how- 
ever, that  we  may  reach  the  merits  of  this 
appeal,  so  far  as  concerns  the  assignments 
of  error  which  draw  In  question  the  sustain- 
ing of  the  demurrer  to  said  answers,  without 
attempting  to  stamp  a  definite  theory  upon 
each  of  them.  So  proceeding,  we  may  ob- 
serve that  they  attempt  to  plead  matters 
that  it  is  claimed  prevented  the  contract 
from  having  any  inception,  or  else  they  set 
up  matters  relied  on  to  avoid  the  continuance 
in  force  of  the  policy  by  reason  of  Its  terms. 
Of  these  matters  In  their  order: 

Elach  paragraph  of  the  complaint  charged 
that  the  defendant  "executed"  the  policy. 
Section  115  of  the  Civil  Code  provides: 
"When  a  pleading  Is  founded  on  a  vrritten 
Instrument  or  such  Instrument  Is  therein 
referred  to,  •  ♦  •  such  instrument  or  as- 
signment may  be  read  In  evidence  on  the 
trial  of  the  cause  without  proving  Its  execu- 
tion, unless  its  execution  be  denied  by  plead- 
ing under  oath,  or  by  an  affidavit  filed  with 
the  pleading  denying  the  execution."  Sec- 
tion. 367,  Bums'  Ann.  St  1901.  There  can 
be  no  waiver  of  the  objection  that  such  an 
answer  is  not  verified  by  falling  to  move  to 
strike  It  out  for  the  Code  contemplates  that 
the  efTect  of  falling  to  deny  the  execution  of 
the  instrument  under  oath  is  to  preclude  the 
defendant  from  giving  evidence  upon  the  tri- 
al for  the  purpose  of  drawing  the  execution 
of  the  Instrument  into  controversy.  Cincin- 
nati, etc.,  Co.  V.  Chenoweth,  22  Ind.  App. 
685,  54  N.  B.  403,  and  cases  there  cited.  It 
has  been  directiy  held  by  this  court  that  the 
sustaining  of  a  demurrer  to  an  answer  which 
In  effe(ft  denies  the  execution  of  the  instru- 
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ment  sned  on  !a  a  harmless  eitor,  since  a 
right  result  Is  reached.  Allen  r.  Studebaker 
Bros.  Mfg.  Co.,  152  Ind.  406,  53  N.  E.  422; 
Pittsbargb,  etc.,  R.  Co.  v.  Hawks,  154  Ind. 
547,  55  N.  B.  258.  In  Home  Ins.  Co.  v.  Gil- 
man,  112  Ind.  7, 18  N.  E.  118,  where  an  insur- 
ance company  had  filed  an  answer  question- 
ing the  right  of  the  agent  to  deliver  the  pol- 
icy, this  court  said:  "There  was  no  answer 
of  Bon  est  factum,  nor  was  the  seventh  para- 
graph of  answer  verified.  So  far,  therefore, 
as  the  allegations  of  the  answer  go  in  deni- 
al of  the  execution  of  the  policy  prior  to 
the  date  of  the  fire,  they  are  immaterial. 
The  answer  presented  no  issue  relating  to 
the  execution  of  the  policy."  In  Phoenix  Ins. 
Co.  v.  Kowe,  117  Ind.  202,  20  N.  E.  122,  a 
question  arose  as  to  the  effect  of  answers  to 
Interrogatories  tending  to  show,  among  other 
things,  that,  if  the  Insurance  policy  sued  on 
had  been  delivered  by  the  agent,  he  had  no 
authority  to  do  so  without  first  collecting  the 
premium;  the  premium  not  having  been  paid 
until  after  the  loss.  In  passing  on  the  mat- 
ter, Mitchell,  J.,  speaking  for  the  court,  said: 
"A  failure  to  deny  the  execution  of  an  in- 
stnunent  which  is  properly  set  out  as  the 
foundation  of  the  action,  by  a  pleading  imder 
oatb,  has  been  held  to  be  so  far  an  admis- 
sion of  its  execution  as  to  preclude  further 
controversy  on  that  subject  The  defendant 
ought  to  know  better  than  anybody  else 
whether  he  executed  the  note  in  suit  or  not, 
and  if  be  will  not  deny  it  under  oath,  by  a 
general  or  special  non  est  factum,  there  is 
no  hardship  in  holding  the  execution  admit- 
ted.' Evans  V.  Southern  Turnpike  Co.,  18 
Ind.  101;  Home  Ins.  Co.  v.  Gilman,  112 
Ind.  7, 11,  13  N.  R  118;  Carver  v.  Carver,  87 
Ind.  497;  Woolen  v.  Whitacre,  78  Ind.  198." 
See,  also,  in  this  connection,  Terry  v.  Provi- 
dent Fund  Soc,  13  Ind.  App.  1,  41  N.  K  18,  55 
Am.  St  Rep.  217;  Prudential  Ins.  Co.  t.  Sul- 
livan, 27  Ind.  App.  30,  59  N.  E.  873. 

There  being  no  effectual  denial  of  the 
fact  of  delivery,  the  question  arises  whether 
the  pleading  of  a  breach  in  the  conditions 
contained  in  the  aK>lication  and  in  the  pol- 
icy prevented  Ihe  latter  from  having  any 
inception.  It  is  obvious  that  no  matter  how 
resolutely  a  party  declares  beforehand  that 
he  will  not  be  bound  except  by  a  contract 
of  a  specified  character,  yet.  If  he  afterwards 
makes  a  contract  in  disregard  of  his  declara- 
tion, bis  prior  provision  will  avail  him  noth- 
ing. As  applied  to  a  corporation  placing  such 
a  restriction  in  Its  undertaking.  It  is  only  a 
question  whether  there  was  a  waiver  by  an 
agent  competent  to  bind  the  corporation. 
Somewhere  within  the  corporate  body  there 
must  reside  authority  sufficient  to  modify 
by  a  new  undertaking  the  most  solemn  con- 
tractual engagement  that  the  corporation  has 
entered  into,  for  it  cannot  by  contract  total- 
ly preclude  Itself  from  afterwards  entering 
into  an  intra  vires  agreement  providing  for 
a  change  In  the  original  contract  Lamber- 
ton  Y.  Conn.  Fire  Ins.  Co.,  39  Minn.  129, 
89  N.  W.  76,  1  L.  R.  A.  222.    The  power  to 


abrogate  or  change  a  contract  involves  the 
power  to  waive  conditions  therein.  If  a 
court  is  called  on  to  interpret  a  writing  pur- 
porting to  be  a  contract,  and  the  evidence 
shows  that  it  was  actually  delivered  as  such 
by  the  person  whose  instrument  it  is,  the 
court  will  not  fall  to  consider  the  fact  of  de- 
llvwy,  if  It  be  material,  as  an  element  in 
the  intent  of  the  parties.  The  provisions  of 
a  formal  contractual  writing,  which  a  corpo- 
ration has  caused  to  be  signed  and  placed  In 
the  hands  of  an  agent  for  delivery,  may  be 
waived  by  the  act  of  the  agent  himself,  if  be 
have  sufficient  power  in  the  premises,  or  such 
waiver  may  be  the  result  of  silence  upon  ttie 
part  of  the  officers  of  the  corporation  after 
it  had  constructive  knowledge  of  its  agenfs 
act  in  delivering  ttie  contract,  at  least  where 
resolute  good  faith  required  a  timely  disaf- 
firmance of  his  act 

Notwithstanding  the  limitations  contained 
in  the  policy  in  suit,  it  purported  to  be  a 
present  contract;  and  if  such  a  policy  had 
been  executed  by  a  natural  i>erson,  and  de- 
livered by  his  own  hand,  the  holder  would 
have  been  warranted  in  indulgring  the  infer- 
ence that  the  limitations  which  it  contained 
were  not  intended  to  be  operative  as  condi- 
tions precedent  to  delivery,  or  else  that,  as 
conditions  precedent,  they  had  been  waived. 
In  Trustees  of  First  Baptist  Church  ▼. 
Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  305,  we  find 
the  following  language:  "A  provision  in  a 
policy  already  executed  and  delivered,  so  as 
to  bind  the  company,  declaratory  of  a  condi- 
tion that  premiums  must  be  paid  in  ad- 
vance, manifestly  has  no  effect,  except  to  im- 
part convenient  information  to  persons  who 
may  wish  to  be  Insured.  As  such  a  provision 
in  the  policy  in  question  could  have  no  ef- 
fect upon  the  delivered  and  perfect  contract 
in  which  it  was  contained,  so  it  could  have 
none  to  prevent  the  same  parties  from  mak- 
ing such  future  contract  as  they  pleased. 
In  any  subsequent  agreement  for  a  renewal 
or  continuation  of  the  risk,  it  was  competent 
for  the  parties  to  contract  by  parol,  and  to 
waive  the  payment  In  cash  of  the  premium, 
substituting  therefor  a  promise  to  pay  on  de- 
mand or  at  a  future  day.  Proof  of  such  an 
agreement  would  have  no  tendency  to  contra- 
dict or  to  change  the  written  policy  already 
in  force  between  the  parties,  and  which 
would  be  wholly  spent  before  the  new  agree- 
ment could  take  its  place."  A  valuable  dis- 
cussion of  the  subject  is  found  in  Van  Scboick 
V.  Insurance  Co.,  68  N.  T.  434,  where  It  was 
said  that  it  "has  been  thought  that  the  fact 
that  the  insurer  delivered  to  the  Insured  the 
written  contract  as  the  consummated  agree- 
ment between  them,  and  did  not  then  exact 
present  payment  of  the  premium  as  a  neces- 
sary precedent  to  delivery,  was  too  plainly 
in  contradiction  with  the  condition  for  pre- 
payment for  it  to  be  supposed  by  either  par- 
ty that  it  was  intended  to  make  that  condi- 
tion a  potent  part  of  the  contract  Such  a 
provision,  it  is  said,  could  have  no  effect  up- 
on  the   delivered  and   perfect  contract   in 
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which  It  was  contained.  It  would  be-lmpnt* 
lug  a  fraudulent  Intent  to  the  defendant  In 
this  case  to  say  or  to  think  that  they  did  not 
'mean,  when  they  delivered  this  policy  to 
the  plaintiff,  to  give  him  a  valid  and  binding 
contract  of  Insurance,  or  that  they  did  not 
mean  that  he  should  believe  that  he  had  one, 
or  that  they  did  not  suppose  that  be  did  so 
believe.  And  such  imputation  can  be  avoid- 
ed only  by  supposing  that  It  had  overlooked 
this  condition,  and  so  forgotten  to  express  the 
fact  as  to  the  building  in  writing  upon  the 
policy,  or  that  it  waived  the  condition,  or  held 
itself  estopped  from  setting  It  up.  The  con- 
dition of  prepayment  of  premium  is,  like  this 
tinder  consideration,  at  the  threshold  of  the 
making  of  the  contract;  and,  if  it  is  not  ob- 
served, no  valid  contract  is  made,  unless  It  is 
stepped  over  or  tlirust  aside.  It  is  consistent 
with  fair  dealing  and  a  freedom  from  fraud- 
ulent purpose  to  hold  that  one  or  the  other 
,  was  done;  that  Is,  that  there  was  waiver  or 
Is  estoppel."  In  a  later  New  York  case  the 
court  stated:  "It  is  so  obviously  just  that  a 
party  to  a  written  contract  should  be  pre- 
cluded from  defeating  it  by  asserting  condi- 
tions contained  In  it  which  would  prevent  its 
inception,  and  which  he  Icnew,  at  the  time 
he  delivered  it  and  accepted  the  benefits, 
were  contravened  by  the  actual  facts,  that 
any  statement  oi  the  reasons  upon  which 
the  rule  rests  is  no  longer  necessary."  See 
Wood  V.  American  Fire  Ins.  Co.,  149  N.  Y. 
885,  44  M.  B.  81,  52  Am.  St.  Rep.  733. 

In  view  of  the  fact  that  the  pleadings  of 
appellant  present  no  question  as  to  the  de- 
livery of  the  policy,  it  must  be  presumed 
that  it  was  delivered  by  some  officer  or  agent 
who  represented  the  power  of  the  company 
to  waive  all  conditions  precedent,  or  else  that 
the  circumstances  were  such  that  as  against 
appellee  the  company  had  become  estopped 
to  deny  the  validity  of  the  instrument.  The 
indulgence  of  either  of  these  presumptions  as 
against  answers  setting  up  conditions  Intend- 
ed to  precede  a  delivery  of  the  policy  makes 
it  necessary  to  bold  that  the  pleading  of 
matter  of  that  character,  unsupported  by  an 
oath,  cannot  avail. 

We  aball  now  consider  the  effect  of  those 
allegations  which  do  not  go  to  the  question 
of  execution.  The  charges  In  the  answers 
relative  to  what  was  the  law  of  Pennsylvania 
were  insufficient,  since  they  were  mere  con- 
clusions. In  the  absence  of  any  averment 
upon  the  subject,  the  courts  of  this  state 
indulge  the  presumption  that  the  common  law 
is  In  force  in  Pennsylvania,  and  therefore 
they  will  Judge  what  that  law  Is  for  them- 
selves, where  there  Is  no  controlling  aver* 
ment  upon  the  subject.  It  is  not,  therefore, 
proper  merely  to  allege  what  the  law  of 
Pennsylvania  was  at  the  time  of  making  a 
Pennsylvania  contract.  Irving  y.  McLean, 
4  Blackf.  62.  If  a  pleader  relies  on  a  deci- 
sion by  one  of  the  higher  courts  of  another 
state  as  establishing  the  law  of  that  state, 
h«  cannot  rely  on  an  averment  of  the  exist- 


ence of  a  decision  tliat  for  aught  that  ap> 
peats  may  have  been  rendered  by  a  trial 
court  As  a  matter  cif  fact,  the  publication 
known  as  the  Weekly  Notes  of  Gases  Is 
unofficial;  and  the  report  of  tlie  case  of  Penn 
Mutual  Insurance  Co.  v.  Watson,  Executor, 
(ft  al.,  as  set  forth  in  said  publication,  shows 
merely  that  the  court  of  common  pleas,  sit- 
ting as  a  court  of  equity,  under  the  aver- 
ments of  a  declaration  tending  to  make  out 
a  case  in  which  the  interest  of  the  beneficiary 
never  attached,  ultimately  entered  a  decree 
of  cancellation  against  the  beneficiary.  In 
ordinary  Insurance  contracts,  which  are  not 
merely  benefit  certificates,  it  Is  held  by  the 
courts  of  the  several  states,  almost  without 
exception,  that;  once  the  policy  Ms  gone 
fully  into  force,  the  beneficiary  has  an  in- 
terest which  is  only  subject  to  divestiture  to 
the  extent  provided  for  in  the  policy.  See  3 
Am.  &  Eng.  Bncy.  of  Law,  980,  and  cases 
there  cited.  This  is  certainly  the  law  of 
Indiana.  Pence  v.  Makepeace,  6S  Ind.  846; 
Wilbum  ▼.  Wllbum,  83  lad.  55;  Kline  ▼. 
National  Ben.  Asa'n.  Ill  Ind.  462,  11  N.  E. 
620,  60  Am.  Rep.  703;  Mason  v.  Mason,  160 
Ind.  191,  65  N.  E.  585.  And  this  we  judge 
to  be  the  law  of  Pennsylvania.  See  Ent- 
wistle  V.  Travelers'  Ins.  Co.,  202  Pa.  St  141, 
61  Atl.  759.  A  leading '  writer  on  the  Law 
of  Insurance  says:  "While  the  beneficiary 
lives,  no  Burender  of  the  policy  without  his 
assent  or  nonpayment  of  premium  after 
such  surrender,  will  defeat  his  right  A  sur- 
render of  the  policy  by  the  husband  for  the 
wife  Is  ineffectual,  if  without  her  authority." 
May  on  Insurance,  {  399p.  And  see,  par- 
ticularly. Matter  of  Booth,  11  Abb.  N.  0. 146; 
Gamer  v.  Germania  Life  Ins.  Co.,  110  N. 
Y.  26G,  18  N.  EL  130.  1  L.  E.  A.  256:  Man- 
hattan Life  Ins.  Co.  V.  Smith,  44  Ohio  St 
156,  5  N.  E.  417)  58  Am.  Rep.  806. 

We  realize  that  the  observations  that  we 
have  Indulged  in  concerning  the  rights  of  the 
beneficiary  as  a  matter,  of  general  law  are 
not  strictly  called  for,  since  the  paragraphs 
of  answer  under  consideration,  viewed  as 
paragraphs  setting  up  the  law  of  anotiier 
state,  stand  condemned  for  the  lack  of  Buffl- 
dent  averments  as  to  what  was  the  Pennsyl- 
vania law;  but  we  have  thought  It  not  Im- 
proper to  indulge  In  some  further  observa- 
tions relative  to  said  answers,  for  the  pur- 
pose of  showing  that  there  was  probably 
no  merit  in  the  attempt  to  inject  the  law  of 
Pennsylvania  into  the  case. 

The  charge  which  is  found  in  said  answers 
to  the  effect  that  the  defendant  was  a  mu- 
tual corporation.  If  not  a  n.ere  conclusion, 
will  not  avail  to  show  that  the  beneficiary 
was  without  right  in  the  policy.  The  ques- 
tion is  largely  one  as  to  the  nature  of  the  con- 
tract The  fact  that  an  insurance  company, 
issuing  a  policy  exacting  a  fixed  rate  of  pre- 
mium for  a  fixed  amount  of  Insurance,  provides 
in  its  policy,  as  was  done  In  the  agreement 
In  suit,  that  "this  policy  shall  participate 
annually  in  the  surplus  earnings  of  the  com- 
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pany  In  accordance  with  tb«  regulations 
adopted  by  tbe  board  of  tmstees,"  does  not 
place  the  contract  on  the  footlnK  of  a  met* 
benefit  certificate. 

Aa  to  the  anegatlons  of  tbe  flftb  pangraph 
«t  answer,  to  the  effect  that  there  was  an 
oral  agreement  at  the  time  tbe  policy  was 
delivered  that  It  ahotUd  be  surrendered  if  the 
note  was  not  paid,  we  are  persuaded  that 
tbey  must  be  rejected,  as  In  conflict  with  the 
general  theory -of  that  paragraph  that  the 
policy  was  a  PennsylvaQta  contract.  A 
pleader  cannot  be  permitted  to  draft  bis  an* 
swer  for  the  porpoee  of  presenting  the  prop- 
noitlon  that  the  law  of  the  place  of  the  con- 
tract was  sncb  that  the  person  suing  never  had 
any  present  right  in  tbe  contract,  and  then, 
when  be  finds  that  bis  charge  as  to  what  was 
the  foreign  law  is  insufflclent,  fall  back  <m 
the  theory  that  there  was  an  agreement  con. 
tonpomneous  with  delivery  which  limited  the 
rights  of  the  plalntlfT  under  the  law  of  the 
fonua.  The  allegation  found  in  said  answers 
that  no  premium  was  paid  oa  the  policy,  or 
for  Its  execution,  caubot  be  segregated  from 
Its  associated  averments,  and  treated  as  ■ 
general  denial  of  the  allegation  of  perform* 
ance.  Disregarding  for.  the  moment  the 
charges  concerning  tbe  law  of  Pennsylvania, 
and  it  would  appear  that  tbe  purpose.  Of  tbe 
pleader  was  to  rely  eitiier  upon  the  fact  that 
the  note  was  not  paid  at  its  maturity,,  or  else 
that,  in  view  of  tbe  ^plication  or  the  con- 
ditions of  tbe  policy,  the  contraet  conld  not 
CO  into  force  until  the  first  premium  was 
paid  ia  casta.  But  la  view  of  tbe  condition 
of  the  isBuea,  we  think  that  for  another  rea- 
son tbe  existence  of  said  allegation  In  the 
answers  under  consldejatloo  does  not  fup* 
nlsta  cause  for  reversal.  Section  310  of  the 
Civil  Code  provides:  "In  pleading  the  per- 
formance of  a  condition  precedent  in  a  con- 
tract, it  shall  be  sufllcient  to  allege,  general- 
ly, that  the  party  performed  all  the  condi- 
tions <Mi  his  part  If  tbe  allegations  be  de- 
niedt  the  facts  showing  a  performance  must 
be  proved  on  the  trial."  Section  373,  Burns' 
Ann.  St  1901.  The  purpose  of  this  section 
was  to'  simplify  pleadings  in  actions  upon 
contracts  by  rendering  It  unnecessary  for 
the  pleader  to  allege  how  he  performed  those 
conditions  which  are  precedent  to  the  right 
of  recovery.  This  is  the  effect  of  tbe  bold- 
ings  of  this  court  in  a  number  of  insufance 
cases.  iEtna  Ins.  Co.  v.  KitUes,  81  Ind.  89] 
Modem  Woodmen  v.  Noyes,  158  lud..  Q03k 
64  N.  B.  21;  Seeuiity,  etc.,  Ass'a  v.  Lee^, 
160  Ind.  24S,  66  N.  B.  745.  "Payment  is  a 
question  of  Intention  between  tbe  creditor 
and  the  debtor,  and  there  Is  no  reason  why 
a  promissory  note  may  not  be  given  and  ac- 
cepted as  payment  as  well  as  other  kinds 
of  property  whiqh  are  not  money.  The  word 
'^yment"  is  not  a  tedmical  twm.  It  has 
been  Incorporated  Into  law  proceedings  from 
tbe  exchange,  and  not  from'  law  treatises.' 
2  Greenl.  Kv.  t  616."  Bradway  v.  Oroenen- 
dyk%  IBS  Ind.  tS08,  66  M.  B.  431.    And  ae^ 


Wlllcuts  V.  Northwestern  Mut  Life  Insi  Co., 
81  Ind.  800.  The  legal  effect  of  a  transac- 
tion Is  to  be  pleaded,  and  not  the  evidence 
of  tt  and  it  must  be  held  that  the  efTect  of 
13>e  general  allegation  of  performance  found 
in  each  paragraph  of  the  complaint  tender- 
ed an  issue  upon  the  matter  of  payment  In 
this  view,  since  the  general  denial  was  plead- 
ed to  the  second  paragraph  of  the  complaint 
which  was  broad  enough  to  admit  the  intro- 
duction of  all  evidence  necessary  to  uphold 
the  vecdlct  the  sustaining  of  a  demurrer  to 
special  paragraphs  of  answer  pleading  a  de- 
fault in  the  payment  of  the  premiums  was 
harmless.  In  Elllotfs  Appellate  Procedure, 
8  669.  it  la  said:  "la  holding  a  defective 
paragraph  good,  the  court  adjudges' that  if 
tbe  party  by  whom  it  is  pleaded  proves  It, 
be  will  be  entitled  to  recover.  No  8u6b 
thing  is  adjudged  where  a  demurrer  Is  su»- 
talned  to  one  paragraph  of  several.  It  is 
true  that  it  Is  adjudged  that  tbe  paragraph 
Is  insuffident  ^Mt  no  harm'  can  result  from 
such  a  ruling  if  in  fact  no  competent  evi- 
dence is  excluded,  and  it  is  not  excluded  if 
other  paragraphs  are  left  atandlag  whieb 
entitle  It  to  admission."  Where  tbe  issue 
under  which  the  evidence  is  admissible  is 
formed  by  a  general  denial,  it  makes  no  dif- 
ference whether  it  is  on  file  at  the  time  of 
the  ruling,  or  is  filed  afterwards,  since  no  ad- 
ditional burden  Is  put  on  the  appellant  See 
Field  V.  Neblett  IM  Ind.  867,  68  N.  B.  841. 
If  an  insurance  company  delivers  a  policy 
under  such  circumstances  that  it  goes  into 
force  at  once,  and  accepts  In  lieu  of  cash  th» 
promissory  note  of  the  person  insured,  made 
payable  to  the  cpmpany,  aiid  tbe  note  Is  de- 
livered and  accepted  as  payment  the  failure 
to  pay  the  note  will  not  forfeit  the  policy. 
Kline  V.  National  Ben.  ASs'n,  111  Ind.  4t>% 
11  N.  B.  620,  60  Am.  Bep.  703;  Stewart  v. 
Union  Kut  Life  Iosl  Co.,  166  N.  Z.  257,  4» 
N.  E.  876,  42  L.  R.  A.  147. 

The  posture  of  this  case  is  not  such  that  it 
la  necessary  to  coaslder  the  question  as  to 
what  extent  insurance  agents  may  waive 
payment  in  cash.  The  requirement  of  "ac- 
tual payment"  in  the  policy  does  not  exclude 
all  other  methods  of  payment  which  are  not 
made  in  cash.  The  premium  may  be  paid 
by  the  credit  of  the  assured*  if  so  accepted. 

Appellant  seeks  to  raise  a  further  ques- 
tion based  on  tbe  form  of  tbe  demurrer 
which  the  court  sustained  to  said  special  - 
paragraphs  of  answer.  As  a  right  result 
was  reached  in  ruling  upen  the  sufficiency  of 
said  pleadings,  the  form  of  the  demurrer 
has  now  become  immaterial.  Wray  v.  Fry» 
158  Ind.  92,  62  N.  B.  1004;  Hall  v.  Gampbell» 
161  Ind.  406,  68  N.  E.  892. 

Appellee  pleaded  a  waiver  of  proof  of 
loss,  and  the  evidence  tended  to  show  that 
there  was  such  a  waiver.  Germania  Flr^ 
Ins.  Oo.  V,  Pitcher,  .160  Ind.  392,  64  N.  B. 
921,  66  N.  B.  1008.  Tbe  declaration  of  ap- 
pellant's supervisor  of  death  claims  relative' 
to  tbe  ground  of  tbe  company's  refusal  tie- 
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pay  said  loss  was  not  hearsay,  but  was 
competent  evidence  tending  to  prove  a  waiv- 
er of  proof  of  loss. 

A  few  further  polsts  remain  concerning 
the  Introduction  of  evidence,  but,  as  the  rul- 
ings relative  thereto  appear  to  us  to  have 
been  bannless,  we  do  not  pause  to  discuss 
those  matters. 

There  was  no  counterclaim  based  on  the 
right  whidi  the  policy  reserved  to  deduct  all 
indebtedness  on  account  of  the  policy,  and 
therefore  the  amount  of  the  recovery  was  not 
too  large. 

No  question  is  made  In  the  points  In  ap- 
pellant's brief  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict,  and  the  sub- 
stance o'f  the  evidence  given  upon  the  trial 
has  not  been  set  out  in  appellant's  brief. 
We  may  therefore  omit  any  consideration 
as  to  the  sufficiency  of  the  evidence. 

Because  of  the  failure  of  appellant's  coun- 
sel to  comply  with  rule  22  of  this  court  (S6 
N.  B.  v)  in  their  omission  to  set  out  in  their 
brief  the  substance  of  the  Instructions  given 
and  refused,  all  questions  relative  to  In- 
structions juaat  be  treated  as  waived.  Chi- 
cago, etc.,  B.  Go.  T.  Wysor  Land  Co.  (Ind. 
Sup.)  60  N.  E.  646. 

We  And  no  error.    Judgment  affirmed. 


(163  Ind.  «?) 

OILLBSPIE  V.  RUMP,  Sherilt    (No.  20,891.) 
(Supreme  Court  of  Indiana.    Nov.  2,  1904.) 

HABEAS  COKFUB— WHER   LIXS— flOOPK  OV  IN- 
QUTBT. 

1.  Bums'  Ann.  St  1901,  {  11S3,  denies  to  ev- 
ery court  or  judge  the  power  to  inquire  into  the 
legality  of  an^  judgment  or  process,  whereby  the 
person  applying  for  a  writ  of  habeas  corpus  is 
in  custody  and  held  "on  a  warrant  issaed  from 
the  circuit  court  on  an  indictment  or  informa- 
tion." Held,  that  on  a  petition  for  discbarge  on 
habeas  corpus  by  one  held  by  a  sheriff  the  only 
inquiry  is  whether  petitioner  is  in  custody  on 
such  warrant 

2.  Even  if  it  was  error  for  the  court  to  dis- 
charge a  Jury  in  a  criminal  case  and  impanel  a 
second  jury,  such  act  did  not  ipso  facto  deprive 
the  court  of  Its  Jurisdiction,  and  render  its  sub- 
sequent proceedings  void. 

3.  Former  jeopardy  or  proceedings  in  the  case 
equivalent  to  an  acquittal  are  matters  for  de- 
fense to  a  subsequent  trial,  under  Bums'  Ann. 
St  1901,  <  1^,  and  not  ground  for  a  peti- 
tion for  discharge  on  habeas  corpus. 

4.  A  writ  of  habeas  corpus  cannot  be  used  as 
a  substitute  for  a  writ  of  certiorari,  error,  or  an 
appeal. 

Appeal  from  Gircnlt  Gonrt,  Ohio  County; 
Gleo.  E.  Downey,  Judge. 

Application  by  James  Gillespie  for  writ  of 
habeas  corpus  against  Harry  Rump.  There 
was  Judgment  for  defendant,  and  petitioner 
appeals.    Affirmed. 

Jno.  B.  Coles,  Cynthia  Coles,  and  F.  M. 
Griffith,  for  appellant  Charles  W.  Miller, 
Atty.  Gen.  (William  C.  Geake,  C.  C.  Had- 
ley,  and  I*  O.  Bothschlld,  of  counsel),  for 
appellee. 

-■  Habeas  Corpos,  voL  2S,  Cent  Dig.  |  4. 


DOWLING,  J.  The  appellant,  James  Gil- 
lespie, who  was  in. the  custody  of  the  appel- 
lee, Harry  Rump,  as  the  sheriff  of  Ohio  coun- 
ty. In  this  state,  and  confined  in  the  Jail 
of  that  coimty,  on  June  4,  1904,  filed  in  the 
office  of  the  clerk  of  the  Ohio  circuit  court 
his  verified  petition  for  a  writ  of  habeas  cor- 
pus. The  petition  stated  that  the  appellant 
was  unlawfully  restrained  of  his  liberty  by 
the  appellee  at  the  jail  of  said  Ohio  county; 
that  the  pretense  for  such  restraint  was  that 
on  December  22,  1903,  the  grand  Jury  of 
said  Ohio  county  returned  to  the  circuit 
court  of  that  county,  at  its  December  term, 
190S,  an  indictment  against  the  petitioner 
and  against  Belle  Seward,  Carrie  Barbour, 
and  Myron  Barbour,  cbarging  tb«n  with 
murder  in  the  first  degree.  In  that  they  on 
the  8th  day  of  December,  1903,  with  Intent 
to  kill  and  murder  one  Elizabeth  Gillespie, 
did  feloniously,  purposely,  and  with  premedi- 
tated malice  shoot  at  and  against  said  Eliza- 
beth Gillespie  with  a  deadly  weapion  called 
a  shotgun,  then  and  there  loaded  with  gnu- 
powder  and  leaden  balls,  and  did  then  and 
ttiere  purposely,  feloniously,  and  with  pre- 
meditated malice  mortally  wound  the  said 
Elizabeth  Gillespie,  of  which  mortal  wound  . 
the  said  Elizabeth  Gillespie,  on  the  10th  day 
of  December,  1903,  died;  that  the  peti- 
tioner was  arrested  on  said  charge,  and  had 
since  been,  and  then  was,  confined  In  said 
Jail;  that  the  said  restraint  was  illegal  In 
this:  that  on  May  2,  1904,  at  the  May  term 
of  the  Ohio  circuit  court  the  petitioner  and 
his  oodefendants  were  arraigned  in  open 
court,  and  pleaded  not  guilty  to  said  charge; 
that  the  said  cause  was  called  for  trial,  and 
on  May  10,  1904,  a  Jury  of  12  competent 
Jurors  (naming  them),  not  related  to  any  of 
said  defendants,  being  In  the  jury  box,  were 
duly  and  legally  Impaneled,  charged,  and 
sworn  to  try  said  cause,  and  a  true  verdict 
render  according  to  the  law  and  the  evidence; 
that  afterwards,  on  May  11,  1904,  the  state, 
by  its  attorneys,  moved  to  set  aside  sndi  sab- 
mission  on  the  ground  that  one  of  the  Jurors 
sworn  to  try  said  cause,  to  wit,  one  Oscar 
Jones,  when  examined  in  regard  to  his  quali- 
fications as  a  Juror,  had  stated  that  he  was 
not  related  by  blood  or  marriage  to  any  of 
the  defendants  in  said  cause,  when  in  tenth 
and  fact  he  was  so  related,  the  mother  of  the 
said  Jones  being  a  first  cousin  of  William 
Seward,  the  deceased  husband  of  Belle  Sew- 
ard, one  of  the  said  defendants;  that  none 
of  the  attorneys  for  the  state  knew  of  snch 
relationship,  and  that  they  had  had  no  oppor- 
tunity to  ascertain  the  existence  of  the  same, 
the  court  having  adjourned  immediately  aft- 
er said  juror  was  sworn  to  try  said  cause: 
that  said  Juror  made  answer  that  he  was  not 
related  to  any  of  the  defendants,  and  there- 
by misled  counsel  for  the  state,  who  would 
have  challenged  him  for  such  cause  had  said 
relationship  been  disclosed;  that  shortly  aft- 
er the  adjournment  of  the  court  on  May  10, 
1904,  counsel  for  the  state  ascertained  the 
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fkct  of  snch  relationship,  and  on  tbe  next 
day.  May  11,  1904,  immediately  on  tbe  re- 
convening of  tile  conrt,  presented  its  motion, 
supported  by  affldavlt,  to  set  aside  sucb  sub- 
mission  with  a  Tiew  to  tbe  re-examination  of 
said  Juror,  and  to  give  tbe  state  an  oppor- 
tunity to  cballenge  lilm  for  tbe  cause  above 
stated;  tbat  in  truth  and  In  fact  said  Juror 
was  not  then  and  there  and  is  not  related 
to  tbe  defendant  Belle  Seward,  and  that,  if 
any  relationship  ever  existed,  it  ceased  upon 
tbe  death  of  William  Seward,  the  late  bus- 
band  of  tbe  said  Belle  Seward;  that  tbe  said 
motion  to  set  aside  the  submission  of  said 
cause  to  tbe  Jury  was  sustained  by  tbe  court, 
to  wbicb  decision  tbe  petitioner  and  bis  co- 
defendants  excepted;  tbat  thereupon  tbe  at- 
torneys for  the  state  proceeded  to  examine 
the  said  Juror  Oscar  Jones,  who  testified  that 
he  and  tbe  husband  of  the  defendant  Belle 
Seward  never  considered  themselves  related, 
and  were  not  related  that  he  knew  of;  tbat 
tbe  state  then  peremptorily  challenged  said 
Juror,  to  which  challenge  the  petitioner  and 
bis  codefendant  each  objected  for  tbe  reasons 
that  the  answers  of  the  said  Juror  showed 
tbat  be  was  not  related  to  either  of  the  de- 
fendants, and  that  said  submission  was  set 
aside  only  on  account  of  tbe  said  supposed 
relationship,  and  not  for  the  purpose  of  en- 
abling the  state  to  exercise  its  right  to  per- 
emptorily ctiallenge  said  Juror;  that  tbe  ob- 
jection was  overruled  by  tbe  court,  and  that 
the  petitioner  and  each  of  his  codefendants 
excepted  to  sucb  ruling;  tbat  the  said  Juror 
was  excused  by  the  court,  and  that  each  of 
tbe  defendants  excepted  to  snch  decision; 
tbat  thereupon  the  said  defendants,  and  each 
of  them-,  moved  tbe  court  tbat  they  be  dls- 
cliarged,  for  tbe  reason  that  they  had  once 
been  in  Jeopardy  for  the  ofTense  charged  in 
tbe  indictment,  and  tbat  tbe  impaneling  of 
another  Jury  placed  them  in  Jeopardy  a  sec- 
ond time  for  the  same  offense;  that  the  said 
motion  of  the  defendants  was  overruled  by 
tbe  court,  to  wbicb  decision  each  of  them 
excepted;  that  other  persons  were  summon- 
ed and  examined  touching  their  competency 
to  sit  as  Jurors  in  said  cause;  tbat  thereupon 
the  petitioner  and  his  codefendants,  and  each 
of  them,  filed  a  special  answer  in  bar,  al- 
leging that  each  of  them  has  been  once  in 
Jeopardy,  and  asking  to  be  discharged  from 
arrest  in  said  cause;  that  the  state,  by  its 
attorneys,  filed  a  demurrer  to  said  answer 
for  want  of  sufficient  facts,  which  demurrer 
was  sustained,  to  which  ruling  the  petitioner 
and  Ills  codefendants  excepted;  that,  there- 
upon a  second  and  subsequent  jury  (naming 
the  members  thereof)  were  impaneled,  char- 
ged, and  sworn  to  try  said  cause,  who,  after 
bearing  the  evidence,  tbe  argument  of  coun- 
sel, and  tbe  charge  of  the  court,  retired  on 
May  27,  1904,  to  deliberate  on  their  verdict; 
that  on  Sunday,  May  29,  1904,  they  reported 
to  the  court  that  it  was  impossible  for  them 
to  agree  upon  a  verdict,  and  that  the  said 
Jury  were  thereupon  discharged  by  tbe  court 


from  further  consideration  of  said  cause. 
The  petition  concluded  with  a  prayer  for  a 
writ  of  habeas  corpus  and  for  the  discharge 
of  tbe  petitioner.  The  writ  was  issued  and 
served,  and  the  respondent  moved  to  quash 
tbe  same  for  tlie  reasons  tbat  the  petition 
did  not  state  facts  sufiSclent  to  entitle  the 
petitioner  to  tbe  writ,  tbat  the  court  had 
Jurisdiction  of  tbe  person  of  the  defendant 
and  of  the  subject-matter  of  tbe  action,  and 
tbat  its  acts  could  not  be  questioned  collat- 
erally, and  tbat  tbe  rulings  of  the  OUo  cir- 
cuit court  could  not  be  reviewed  in  this 
proceeding.  The  objections  to  the  petition 
were  sustained,  and  the  prisoner  was  re- 
manded to  the  custody  of  the  sheriff. 

The  statute  provides  that:  "No  court  or 
Judge  shall  enquire  into  the  legality  of  any 
judgment  or  process  whereby  the  party  is 
in  custody,  or  discharge  him  when  tbe  term 
of  imprisonment  has  not  expired,  in  either 
of  the  cases  following:  •  •  •  Fourth. 
Upon  a  warrant  issued  from  tbe  circuit  court 
upon  an  indictment  or  information."  Section 
1133,  Bums'  Ann.  St  1901.  The  only  inquiry 
necessary  or  permissible  in  this  case  is,  was 
the  petitioner  in  custody  upon  such  a  war- 
rant? The  Jurisdiction  of  the  Ohio  circuit 
court  over  tbe  subject  of  the  action  and  tbe 
person  of  the  petitioner  at  the  time  he  was 
brought  into  court  to  answer  tbe  indictment 
and  a  Jury  was  first  impaneled  to  try  him 
and  bis  codefendants  upon  it  is  not  question- 
ed. Tbat  indictment  is  still  pending  against 
tbe  petitioner,  and  no  final  Judgment  has 
tieen  rendered  in  the  cause.  If  it  should  be 
conceded  that  the  appellant  is  correct  in  Ills 
contention  that  he  has  been  once  in  Jeopardy 
upon  tbe  charge  contained  In  the  Indictment, 
and  that  tbe  setting  aside  of  tbe  submission 
after  the  Jury  had  been  sworn  to  try  the 
cause,  the  discbarge  of  one  of  tbe  Jurors 
upon  a  peremptory  challenge  by  the  state, 
and  the  impaneling  of  a  second  Jury — all 
without  bis  consent  and  over  bis  objections 
duly  presented — was  equivalent  to  an  ac- 
^qulttal,  still  tbe  facts  of  such  Jeopardy  and 
acquittal  would,  at  most,  constitute  a  de- 
fense in  bar  of  tbe  action,  and  would  re- 
quire proof  upon  a  second  trial  as  any  other 
fact  or  facts  which  might  entitle  the  defend- 
ant to  a  verdict  of  not  guilty.  Even  if  the 
proceedings  of  tbe  court  in  setting  aside 
tbe  submission  and  discharging  the  Juror 
were  unauthorized  and  illegal,  they  were  er- 
rors only,  which,  if  proved  up'on  a  subse- 
quent trial  df  tbe  cause,  might  or  might  not 
amoimt  to  a  defense  to  the  action.  But 
these  supposed  errors  did  not  deprive  the 
court  of  Its  Jurisdiction  over  the  subject  of 
tbe  action  or  tbe  person  of  tbe  defendant. 
Certainly,  they  were  not  such  as  to  render 
all  further  proceedings  in  tbe  cause  void. 
If,  as  counsel  for  appellant  insist,  their  legal 
effect  was  to  bar  a  prosecution  of  the  case 
under  the  indictment;  the  most  tbat  could 
be  claimed  for  them  would  be  that  tbe  facts 
were  admissible  in  evidence  under  the  plea 
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of  not  gnllty  or  a  special  answer,  and  were 
to  be  considered  as  other  facts  constituting 
tbe  defense.  Section  1832,  Bums'  Ann.  St 
1901;  Clem  y.  State,  42  Ind.  420,  13  Am.  Rep. 
369.  But  If,  upon  suflBclent  proof,  a  former 
acquittal,  or  facta  tantamount  to  sucli  ac- 
quittal, should  be  established,  and  yet  the 
defendant  should  be  found  guilty,  the  ques- 
tion  of  the  sufficiency  of  such  facts  to  con- 
stitute a  defense  would  necessarily  be  pre- 
sented to  the  trial  court  by  a  proper  motion 
or  objection,  and  upon  final  Judgment  against 
him  the  decision  could  be  reviewed  by  this 
court  on  appeal. 

The  fact  that  the  act  of  the  court  In  dis- 
charging a  Jtiror  and  impaneling  a  second 
Jury,  even  If  erroneous,  did  not,  Ipso  facto, 
deprive  It  of  Jurisdiction  In  the  cause,  and 
render  Its  subsequent  proceedings  void,  and 
the  further  fact  that  for  any  supposed  er- 
ror of  the  court  in  the  proceedings  complain- 
ed of  the  defendant  had  a  complete  and 
speedy  remedy  by  appeal,  conclusively  settle 
this  controversy  against  him.  The  writ  of 
habeas  corpus  cannot  be  used  as  a  substi- 
tute for  the  writ  of  certiorari,  the  writ  of 
error,  or  an  appeal.  In  this  state,  in  all 
cases  where  the  proceedings  or  Judgment  of 
the  court  under  whose  process  or  orders  the 
petitioner  was  held  were  not  void  by  reason 
of  matter  apparent  on  tbe  face  of  the  record, 
the  remedy  of  a  defendant  in  a  criminal 
cause  who  complains  of  error  in  the  proceed- 
ings and  rulings  of  the  court  has  been  held 
to  be  by  appeal.  An  Inquiry  upon  a  writ 
of  habeas  corpus  Into  the  validity  of  those 
proceedings,  and  the  correctness  of  the  deci- 
sions of  tbe  court  would  be  a  collateral  at- 
tack upon  the  proceedings  and  orders,  and  as 
such  It  has  been  repeatedly  declared  un- 
availing and  Inadmissible. 

Upon  the  question  which  we  consider  and 
decide  on  this  appeal,  and  to  that  extent 
only,  Wright  v.  State,  5  Ind.  290,  61  Am. 
Dec.  90,  Is  directly  in  point  In  that  case 
the  Judge  of  the  circuit  court  In  which  the 
defendant  was  on  trial  upon  an  indictment 
for  murder,  over  the  objection  of  the  defend- 
ant, discharged  the  Jury  on  the  last  day  of 
the  regular  term  of  the  coiurt  before  the  trial 
was  finished,  and  continued  the  case  until 
the  first  day  of  the  succeeding  term.  The 
defendant  contended  that  the  discharge  of 
the  Jury  was  unnecessary,  and  was  equiva- 
lent to  an  acquittal.  He  sued  out  a  writ  of 
habeas  corpus  before  the  Judge  of  the  court 
of  common  pleas,  and  upon  a  hearing,  in 
which  the  foregoing  facts  were  shown,  the 
Judge  remanded  the  petitioner  to  Jail.  An  ap- 
peal was  talien,  and  In  deciding  tbe  case  this 
court  said:  "The  facts  in  this  case  show  that 
the  prisoner  was  in  custody  awaiting  his  trial 
under  an  indictment  for  murder,  and  we  are 
clearly  of  opinion  that  although  the  dis- 
charging of  the  Jury  by  the  circuit  court  was 
■equivaient  to  a  verdict  of  acquittal,  yet,  as 
the  case  was  not  Qually  disposed  of,  and  as 
there  was  no  release  of  the  prisoner  by  any 


Judgment  of  the  court,  be  must  be  regarded 
as  in  custody  under  the  Indictment  Had 
there  really  been  a  verdict  of  acquittal  ren- 
dered by  the  jury,  without  further  action  by 
the  circuit  court  the  Judge  of  the  court  of 
common  pleas  could  not  have  discharged 
him.  If  be  coidd  at  this  stage  of  the  case, 
why  not  at  any  other?  Why  not  talte  the 
ca'se  from  the  hands  of  the  Jury  In  the  midst 
of  their  investigpition?  Such  is  not  the  ob- 
ject or  true  meaning  of  the  writ  of  habeas 
corpus.  See  State  v.  Sheriff,  15  N.  J.  Law, 
68;  Johnson  v.  The  United  States,  3  McLean 
89  [Fed.  Cas.  No,  7,418]."  "In,  the  case  of 
the  Commonwealth  v.  Deacon,  8  Serg.  &  B. 
47,  the  prisoners,  Roosevelt  and  Eddy,  were 
indicted  for  forgery,  acquitted  on  some  of 
the  counts  of  tbe  Indictment  and  upon  the 
others  tbe  Jury  failed  to  return  a  verdict 
The  mayor's  court  committed  them  for  trial 
on  these  counts,  and  the  question  as  to  the 
legality  of  their  commitment  was  raised  by 
habeas  corpus.  The  court,  in  delivering  the 
opinion,  said:  'The  indictment  Is  still  pend- 
ing in  the  mayor's  court.  No  Judgment  has 
been  given  on  the  verdict  nor  do  we  linow 
what  Judgment  will  be  given.  But  we  know 
that  the  mayor's  court  has  Jurisdiction  over 
the  offense  with  which  the  prisoners  are 
charged,  and,  if  they  should  give  an  erro- 
neous Judgment,  remedy  may  be  had  by  writ 
of  eiTor,  which  will  bring  the  case  properly 
before  us.  Prisoners  remanded.' "  "The 
Judge  of  the  court  of  common  pleas  was 
compelled  by  statute,  upon  the  petition,  to 
award  the  writ;  but  upon  the  return  of  the 
facts  above  set  forth  It  was  his  duty  to  re- 
mand the  prisoners  to  the  circuit  court.  He 
has  done  so.  That  court  has  still  Jurisdictloa 
over  the  prisoner,  and  may  discharge  him  on 
motion,  or  he  may  plead  the  discharge  of  the 
Jury  In  bar  to  a  second  trial.  Common- 
wealth V.  Clue,  3  Rawle,  501 ;  Welnzorpflin  v. 
State,  7  Blackf.  194." 

An  attempt  Is  made  by  counsel  for  appel- 
lant to  distinguish  tbe  case  of  the  petitioner 
from  Wright  v.  State,  5  Ind.  290,  61  Am.  Dec 
90,  for  the  reason  that  Immediately  upon  the 
setting  aside  of  the  submission  of  the  cause 
to  the  Jury  and  the  dismissal  of  the  Juror 
who  was  challenged  by  the  state  the  peti- 
tioner moved  for  his  discharge  from  cus- 
tody, and  that  upon  the  overruling  of  this 
motion  he  filed  a  special  plea  setting  up  the 
facts  supposed  to  show  that  he  had  once 
been  in  Jeopardy,  to  which  a  demurrer  was 
sustained.  But  It  is  clear  that  neither  of 
these  steps,  nor  the  rulings  of  the  court 
thereon,  even  if  erroneous,  operated  to  oust 
the  Jurisdiction  of  the  court  or  to  render 
its  further  proceedings  void.  As  was  said 
In  Wright's  Case,  "As  there  was  no  release 
of  the  prisoner  by  any  Judgment  of  the  court 
he  must  be  regarded  as  In  custody  under 
the  Indictment."  The  principle  upon  which 
Wright  V.  State,  supra,  was  decided  was  af- 
firmed in  Wright  v.  State,  7  Ind.  324,  where 
the   court   said:    "While   the  case  Is  still 
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pending  In  the  Johnson  drcnlt  conrt,  we 
have  no  Jurisdiction.  2  Ber.  St  195,  196. 
'The  prlAoner  is  clearly  entitled  to  his  dla- 
■cbazse.  bnt  tbe  motion  to  tbat  effect  sbonld 
be  made  In  the  ooort 'where  the  Indictment 
Is  pending."  In  Wentworth  v.  Alexander, 
'68  Ind.  39,  the  defendants  were  Jointly  In- 
dicted for  murder  In  the  second  degree.  The 
Jury  returned  a  verdict  of  "Guilty  as  char- 
ged," and  fixing  their  punishment  at  con- 
finement In  the  state's  prison  for  two  years. 
The  trial  court,  being  of  the  opinion  that 
the  verdict  was  a  nullity,  after  a  statement 
by  the  defendants  that  they  waived  none 
«f  their  rights,  and  had  motions  to  make,  dls- 
ch<irged  the  jury.  The  defendants  thereup- 
on moved  for  their  discharge,  and  their  mo- 
tion was  overruled.  The  court  then  contin- 
ued the  case  until  the  next  term.  A  writ 
of  habeas  corpus  was  Issued  upon  the  peti- 
tion of  the  defendants,  and  on  the  hearing 
they  were  remanded  to  the  custody  of  the 
sheriff.  On  appeal  to  this  court  it  was  held 
that  the  defendants  had  been  once  In  Jeopar- 
.dy,  but  that  they  were  In  custody  by  the  or- 
der of  a  court  of  competent  Jurisdiction  upon 
an  indictment  presented  by  a  grand  Jury, 
and  that  the  circuit  court  had  no  power  to 
inquire  by  a  writ  of  habeas  corpus  Into  the 
legality  of  the  order  under  which  they  were 
oommitted.  The  facts  In  Smith  v.  Hess, 
Sheriff,  91  Ind.  424,  were  these:  The  peti- 
tioner had  been  Indicted  for  grand  larceny. 
He  pleaded  guilty  to  the  charge.  The  rec- 
ord entry  following  the  entry  of  the  plea 
was,  "Sentence  withheld."  The  prisoner 
was  an  adult  He  was  permitted  to  depart 
from  the  court  without  recogrnlzance  or  re- 
•qnirement  that  he  should  at  any  time  re- 
turn. Two  months  afterward  he  was  ar- 
rested without  a  new  warrant  or  other  pro- 
ceeding, and  was  taken  before  the  Judge  of 
the  criminal  court  sentenced,  and  remand- 
ed to  the  custody  of  the  sheriff.  On  appeal 
In  a  proceeding  for  his  discharge  upon  a 
writ  of  habeas  corpus  this  court,  by  Zollars, 
J.,  said:  "What  we  decide  Is  that  the  Judg- 
ment of  the  criminal  court  imder  which  ap- 
pellant Is  Imprisoned  cannot  be  overthrown 
In  the  collateral  attack  here  made  upon  it. 
For  all  Irregularities  and  errors  that  may 
Intervene  in  the  trial  and  progress  of  a 
-criminal  canse  the  statute  of  this  state  pro- 
vides a  direct  easy,  cheap,  and  speedy  rem- 
edy by  appeal.  The  doctrine  of  the  cases  Is 
that  where  such  remedy  is  provided,  de- 
fendants Imprisoned  under  Judgments,  and 
seeking  to  overthrow  them  for  reasons  which 
do  not  render  them  absolutely  void,  and 
which  are  not  apparent  upon  the  record,  will 
be  driven  to  seek  a  remedy  by  appeal  or 
other  direct  proceeding.  A  Judgment  by  a 
conrt  of  competent  Jurisdiction,  valid  upon 
Its  face,  and  a  valid  commitment  under  It 
Is  an  unanswerable  return  to  a  writ  of  ha- 
beas corpus.  A  large  number  of  the  states 
have  statutes  providing  that  a  prisoner  shall 
-not  be  discharged  under  a  writ  of-  habeas 


corpus  where  ft  appears  that  he  Is  In  ens- 
tody  by  virtue  of  the  Judgment  or  decree  of 
a  court  of  competent  Jurisdiction,  or  by  vir- 
tue of  a  warrant  Issued  upon  such  Judg- 
ment or  decree.  This  state  Is  one  of  them. 
The  wilt  of  habeas  corpus  is  not  to  take  the 
place  of  a  writ  of  error  or  a  court  of  ap- 
peals." McGulre  v.  Wallace,  10ft  Ind.  5284, 10 
N.  E.  Ill,  was  an  appeal  from  an  order  upon 
habeas  corpus  remanding  tfae  prisoner  to 
custody.  In  the  course  of  the  opinion  by 
Mitchell,  X,  it  was  said:  "It  Is  enough  to 
say  that  both  the  petition  and  the  return 
before  us  show  that  the  appellant  is  in  cus- 
tody in  pursuance  of  the  order  of  a  court 
of  competent  Jurisdiction,  such  order  being 
final  BO  long  as  It  Is  permitted  to  stand. 
When  this  point  in  the  investigation  Is  reach- 
ed, all  further  inquiry  ts  at  an  end."  It  was 
declared  in  Koepke  v.  Hill,  157  Ind.  172,  176, 
60  N.  E.  1039,  87  Am.  St.  Rep.  161,  a  proceed- 
ing upon  a  writ  of  habeas  corpus,  that  "in 
this  state  •  *  *  the  holdings  have  been 
to  the  effect  that  whenever  a  court  Is  con- 
fronted with  a  question  which  it  has  a  right 
to  decide  correctly  its  erroneous  judgment 
will  not  be  subject  to  a  collateral  attack,  ir- 
respective of  whether  the  mistake  of  law 
concerned  the  common  statutory,  or  constl- 
tntlonal  law."  Whislow  v.  Green,  165  Ind. 
368,  389,  58  N.  E.  259,  deeldes  that  "the  law 
is  firmly  established  that  Jurisdiction  being 
once  obtained  over  the  person  and  subject- 
matter,  no  error  or  irregularity  In  its  exer- 
cise will  make  the  Judgment  void."  See, 
also,  Williams  v.  Hert,  167  Ind.  211,  60  N.  B. 
1067,  87  Am.  St  Rep.  203;  Prltchett  v.  Cos, 
154  Ind.  108,  86  N.  El.  20;  Turner  v.  Oonkey, 
132  Ind.  248,  81  N.  B.  777,  17  L.  R,  A.  500, 
82  Am.  St.  Rep.  251;  Klnnlngham  v.  Dickey, 
125  Ind.  180,  24  N.  B.  1048;  McLaughlin  v. 
Btchison,  127  Ind. '474,  27  N.  B.  152,  22  Am. 
St  Bep.  658;  Lee  v.  McClelland,  157  Ind. 
84,  60  N.  B.  692;  Cruthers  v.  Bray,  159  Ind. 
685,  65  N.  B.  617;  Willis  v.  Bayles,  105  Ind. 
363,  6  N.  E.  8;  Lowery  v.  Howard,  103  Ind. 
440,  8  N.  B.  124;  Farmer  v.  Lewis,  92  Ind. 
444,  47  Am.  Rep.  153.  15  Am.  &  B.  Bncy. 
Law,  172,  has  an  exhaustive  collection  of 
English  and  American  cases,  which  see. 

The  decision  in  Maden  v.  Bmmons,  83  Ind. 
881,  sustains  the  views-  expressed  by  coun- 
sel for  appellant.  That  case,  however,  seems 
to  have  been  decided  without  regard  to  the 
principles  asserted  and  maintained  in  the 
numerous  opinions  cited  herein,  and  with- 
out any  notice  taken  of  those  preceding  it. 
We  have  carefully  examined  It  but  we  can- 
not reject  the  authority  of  the  welUeonsld- 
ered  cases  both  before  and  subsequently  ren- 
dered, with  which  It  is  directly  In  conflict, 
and  we  are  compelled  to  overrule  It 

It  is  to  be  observed  that  the  same  section 
of  article  40  concerning  the  writ  of  habeas 
corpus  (section  1133,  Boms'  Ann.  St  1901; 
section  1119,  Rev.  St  1881).  which  denies 
to  any  court  or  Judge  the  power  to  inquire 
Into  the  legality  of  any  Judgment  whereby 
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the  party  petitioning  for  the  writ  Is  In  cus- 
tody, equally  denies  to  eyery  sucb  court  and 
Judge  the  power  to  inquire  into  the  legality 
Of  any  process  whereby  the  party  Is  held, 
where  such  process  is  a  warrant  issued  from 
the  circuit  court  upon  an  indictment  or  in- 
formation. The  reasoning  in  the  cases  in 
this  state  where  the  validity  of  the  Judg- 
ment Is  sought  to  be  questioned  applies  with 
equal  force  to  a  case  where  the  petitioner  is 
held  upon  a  warrant  issued  on  an  indict- 
ment or  under  an  order  made  by  the  court 
in  which  the  indictment  is  pending.  The 
same  general  doctrine  relative  to  the  lim- 
itations upon  the  power  of  the  court  upon 
habeas  corpus  to  inquire  into  the  legality  of 
the  Judgment  or  process  by  which  the  peti- 
tioner is  held  in  custody  where  a  writ  of  er- 
ror or  appeal  will  lie  has  been  recognized 
constantly  by  the  Supreme  Court  of  the 
United  States.  In  re  Swan,  150  U.  S.  637, 
648,  14  Sup.  Ct.  225,  37  L.  Ed.  1207,  it  was 
said  by  Fuller,  0.  J.,  who  delivered  the  opin- 
ion of  the  court,  that:  "We  reiterate  what 
has  so  often  been  said  before,  that  the  writ 
of  habeas  corpus  cannot  be  used  to  perform 
the  office  of  a  writ  of  error  or  appeal." 
Again,  In  Omelas  v.  Ruiz,  161  U.  S.  602,  508, 
16  Sup.  Ct  689,  40  L.  Ed.  787,  the  court  held 
tliat  "by  repeated  decisions  of  this  court  it 
Is  settled  that  a  writ  of  habeas  corpus  can- 
not perform  the  office  of  a  writ  of  error." 
See,  also.  Church  on  Habeas  Corpus  (2d  Ed.) 
§  364,  p.  505. 

It  appears  from  the  petition  that  the  ap- 
pellant is  in  custody  upon  a  warrant  Issued 
from  the  Ohio  circuit  court  on  an  indictment 
which  is  still  pending  and  undisposed  of, 
and  under  the  orders  of  the  court  in  that 
cause.  This  being  so,  no  inquiiy  can  be 
made  by  any  court  or  Judge  In  a  proceed- 
ing by  writ  of  habeas  corpus  into  the  legal- 
ity of  that  process  or  the  detention  of  the 
prisoner  pursuant  to  it.  If  errors  have  in- 
tervened in  the  determination  of  any  ques- 
tions arising  in  the  cause,  the  remedy  of  the 
prisoner  is  by  appeal,  and  not  by  petition 
for  his  discharge  upon  a  writ  of  habeas  cor- 
pus. 

Notwithstanding  some  expressions  found 
in  several  decisions  referred  to  in  this  opin- 
ion, we  have  not  thought  it  proper  to  con- 
sider the  question  of  the  effect  of  the  dis- 
charge of  the  Juror  by  the  trial  court  and 
the  impaneling  of  a  second  Jury  to  try  the 
cause.  On  that  subject  we  intimate  noth- 
ing. The  fact  that  every  attack  by  writ  of 
habeas  corpus  in  cases  of  this  character  is 
collateral  furnishes  a  sufficient  reason  why 
the  court  should,  under  no  circumstances, 
express  its  views  upon  the  merits  of  the 
defense  to  the  main  case  sought  to  be  pre- 
sented, and  anything  said  upon  that  sub- 
ject must  necessarily  be  purely  obiter.  Our 
conclusion  is  that  the  court  did  not  err  in 
quashing  the  writ  and  remanding  the  pris- 
oner. 

Judgment  affirmed. 


(163  Ind.  iOl) 
FATICv.  MYER.    (No.  20,407.) 
(Supreme  Court  of  Indiana.    Oct  26,  1904.) 

ADVEBSE     POSSESSION— STTBSEQUENT     SUBVET— 
INSXRI^GTIONS. 

1.  An  instruction  on  adverse  possession  re- 
quiring plaintiff's  poasession  and  his  claim  of 
ownership  to  have  been  "open,  notorious,  visible, 
adverse,  and  under  claim  of  right"  for  20  years, 
was  not  erroneous  for  fallore  to  re<iuire  the  pos- 
session to  have  been  continuous,  since  the  phrase 
quoted  excluded  the  idea  of  an  interrupted  or 
intermittent  possession. 

2.  Where  plaintiff  had  acquired  title  to  the 
land  in  controversy  by  adverse  possession,  a  sub- 
sequent survey,  made  to  find  the  true  south  line 
of  the  land,  on  plaintiff's  consent  and  agree- 
ment that  the  survey  should  be  made,  conid 
not  operate  to  prejudice  his  title. 

Appeal  from  Circuit  Court,  Henry  Coun- 
ty; John  M.  Morris,  Judge. 

Action  by  Isaac  Myer  against  Henry  Fatlc. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appealed  to  the  Appellate  Court 
by  which  the  case  was  transferred  to  the 
Supreme  Court,  as  authorized  by  Bums'  Ann. 
St  1901,  i  1337U  (Act  March  13,  1901;  p.  590, 
c.  259).    Affirmed.      ' 

Forkner  &  Forkner,  for  appellant  Wm. 
A.  Brown  and  F.  G.  Cause,  for  appellee. 

DOWLINO,  J.  This  is  an  action  for  tres- 
pass upon  land  alleged  to  belong  to  the 
plalntifr,  and  the  cutting  of  a  tree  growing 
thereon.  It  was  commenced  before  a  Justice 
of  the  peace.  The  answer  consisted  of  a  de- 
nial, and  a  second  paragraph  setting  up  title 
in  the  defendant  The  title  to  land  being  in 
issue,  the  cause  was  certlQed  by  the  Justice 
to  the  circuit  court,  under  section  1501, 
Bums'  Ann.  St  1901.  A  trial  by  a  Jury  re- 
sulted In  a  verdict  and  Judgment  for  the 
plaintiff.  The  only  decision  complained  of 
is  the  overruling  of  a  motion  for  a  new 
trial.  The  reason  assigned  for  a  new  trial 
was  the  supposed  error  of  the  court  in  giving 
Instructions  numbered  10  and  10%.  By  the 
tenth  Instruction  the  Jury  were  told  that  if 
they  found  that  a  public  highway  was  locat- 
ed on  and  across  the  lands  of  either  of  the 
parties,  and  had  been  so  located  and  used  for 
more  than  20  years,  and  that  if  the  plaintifT 
and  his  predecessors  in  interest  had  occu- 
pied and  used  the  lands  immediately  south 
of  and  up  to  the  south  line  of  such  highway 
for  the  full  period  of  20  years  prior  to  the  al- 
leged trespass,  and  that  if  such  occupancy 
had  been  open,  notorious,  visible,  adverse, 
and  under  claim  of  right  "for  such  length 
of  time,"  then  the  plaintiff's  title  to  the 
lands  would  extend  to  the  center  of  the  high- 
way. The  objection  to  this  instruction  point- 
ed out  in  the  brief  of  counsel  for  appellant 
is  that  It  failed  to  tell  the  Jury  that  such 
possession  and  occupancy  must  have  been 
continuous.  It  Is  true  that,  where  title  to 
land  is  founded  upon  an  adverse  possession 
and  claim  of  title,  such  possession  and  claim 


If  2.  See  Adverse  Possession,  voL  1,  Cent.  Die.  {} 
629,  631. 
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must  have  been  contlnnous,  and  not  Inter- 
nipted.  We  think,  boweverr  that  If  the  pos- 
session of  the  appellee  of  the  land  In  ques- 
tion, and  his  claim  to  the  same,  -vrere  shown 
to  have  been  "open,  notorious,  visible,  ad- 
verse, and  under  claim  of  right  for  such 
length  of  time"  (1.  e.,  20  years),  they  must 
hare  been  contlnnous.  The  phrase  used  by 
the  court  excluded  the  Idea  of  an  Interrupt- 
ed or  Intermittent  possession  and  claim  of 
title  as  plainly  as  if  it  had  been  stated  that 
such  possession  and  claim  must  hare  been 
continuous. 

Instruction  numbered  10^  is  objected  to 
because  It  Informed  the  Jury  that.  If  the 
plaintiff  had  acquired  a  good  title  to  the  land 
In  controversy  by  adverse  possession  under  a 
claim  of  title  for  more  than  20  years,  a  sub- 
sequent survey,  made  for  the  purpose  of 
finding  the  true  south  line  of  the  land,  upon 
the  consent  and  agreement  of  the  plaintiff 
that  the  survey  shonld  be  made,  would  not 
affect  his  title  to  the  said  land.  This  state- 
ment of  the  law  Is  in  accordance  with  all 
the  decisions  of  this  court  upon  the  subject 
of  the  legal  effect  of  surveys  made  under 
such  circumstances.  Palmer  ▼.  Dosch,  148 
Ind.  10,  47  N.  E.  176;  Wood  v.  Kuper,  180 
Ind.  622,  60  N.  B.  755;  WUIlams  v.  Atkinson, 
162  Ind.  98,  52  N.  B.  008;  Spacy  v.  Bvans, 
152  Ind.  431,  62  N.  E.  605. 

We  find  no  error  in  the  record.  Judgment 
affirmed. 


(23  Ind.  App.  ISO) 

HBDEKIX  V.  OILLBSPIB.    (No.  4,865.) 

(Appellate  Court  of  Indiana,  Division  No.  L 
Oct.  13,  1904.) 

LAITDLOBD  AND  TENART— DBFECTIVB  CONDITIOlf 

OV    PBSMISES— FEBSONAL    INJUBIK8— 

ACTION   ¥0B  TORT— 8UBVIVAL. 

1.  An  action  in  tort  does  not  sorvive  against 
the  personal  representative  of  the  tort  feasor. 

2.  A  tenant  having  knowledge  of  defects  in  a 
sidewalk  on  the  premises,  which  the  landlord 
bad  promised  to  repair,  cannot  recover  from 
him  for  damages  for  personal  injuries  caused  by 
the  defective  condition  of  the  sidewalk. 

Appeal  from  Circuit  Court,  Allen  County; 
B.  O'Rourke.  Judge. 

Action  by  Ellnore  Gillespie  against  Mar- 
garet C  Hedekln,  administratrix  From  a 
Judgmoit  for  plaintiff,  defendant  appeals. 
Reversed. 

ZoUara  &  ZoUars,  for  appellant  Samuel 
E.  BnldE,  for  appellee. 

HBNLBT,  J.  This  action  was  commenced 
against  one  Thomas  B.  Hedekln.  The  ap- 
pellee averred  in  her  complaint  that  prior  to 
October  10, 1901,  she  and  her  husband  became 
tenants  of  Thomas  B.  Hedekln,  and  occupied 
the  house  and  premises  until  the  last-named 
date;  tbat  at  the  time  they  rented  the  house 
there  was  a  walk  leading  from  the  house  to 

fL  8«*  Abst«ment  and  Rarlvsl,  voL  t,  Cest  Dig. 


an  outhouse  In  the  rear  of  flie  lot,  which 
walk  was  dangerous  by  reason  of  the  boards 
of  which  It  was  constructed  being  broken 
and  warped;  that  many  of  the  boards  con- 
stituting said  walk  were  smooth  and  appar- 
ently safe  upon  their  upper  side,  but  said 
boards  were  in  fact  rotten  and  decayed  on 
their  under  surface,  which  fact  was  known 
to  the  appellee;  tbat  the  said  Thomas  B. 
Hedddn,  at  the  time  the  place  was  rented, 
agreed  with  appellee's  husband  that  he  would 
from  time  to  time,  as  required,  make  all  nec- 
essary repairs  to  said  premises,  and  keep  the 
same  In  good  repair,  and  that  in  considera- 
tion of  said  promise  appellee  and  her  hus- 
band entered  into  and  took  possession  of  the 
premises,  and  occupied  them.  It  is  further 
alleged  that  the  said  Thomas  B.  Hedekln 
negligently  failed  and  refused  to  keep  the 
walk  in  repair,  and  that  the  appellee  on  the 
10th  of  October,  1901,  In  walking  over  the 
walk,  stepped  upon  a  board,  which,  by  reason 
of  it  being  rotten,  broke  with  her,  caosing 
her  to  fall,  and  injuring  hex  without  any 
fault  on  her  part.  After  the  complaint  was 
filed,  and  before  the  cause  was  tried,  the  said 
Thomas  B.  Hedekln  died,  and  upon  appel- 
lee's suggestion  the  administratrix  of  his  es- 
tate was  substituted  as  a  party  defendant 

The  judgment  in  this  cause  has  no  ground 
upon  which  to  stand.  The  complaint  does 
not  state  a  cause  of  action,  whether  regard- 
ed as  proceeding  on  the  theory  of  tort  or 
contract  If  In  tort  the  action  would  not 
survive  against  the  personal  representative 
of  the  deceased  lessor,  and  if  regarded  as  an 
action  on  contract  the  measure  of  damages 
wonld  be  the  amount  paid  for  making  the  re- 
pairs. And  It  was  incumbent  upon  appellee 
to  make  the  repairs  upon  the  refusal  of  the 
landlord  to  do  so,  and  look  to  the  landlord 
for  the  cost  of  the  same.  But  the  complaint 
seeks  to  recover  damages  solely  for  a  person- 
al Injury  to  appellee  growing  out  of  the  al- 
leged failure  of  the  appellant  decedent  to  re- 
pair the  premises  which  appellee  and  her 
husband  occupied  as  tenants. 

The  decided  cases  In  the  courts  of  appeal 
cover  every  feature  of  this  case. 

In  Hamilton  et  al.,  Ex'rs,  v.  Feary,  8  Ind. 
App.  615,  86  N.  E.  48,  52  Am.  St  Rep.  485, 
this  court  said:  "The  appellee  admits  In  her 
complaint  that  she  knew  of  the  existence  of 
the  excavation  even  before  she  took  posses- 
sion of  the  premises,  and  with  such  knowl- 
edge continued  to  occupy  the  property  for  the 
period  of  six  months,  though  the  appellant 
had,  upon  demand,  failed  and  refused  to 
make  the  repair  which  be  had  covenanted  to 
make.  The  appellant  could  not  have  given 
the  appellee  any  more  information  of  the  de- 
fect than  she  admits  she  possessed.  To  avoid 
this  dilemma  she  undertakes  to  aver  that  the 
hidden  portion  of  the  defect  consisted  In  the 
ruinous  condition  of  the  banks  of  the  exca- 
vation, and  not  In  the  excavation  Itself,  and 
she  insists  that  it  was  the  duty  of  the  appel- 
lant to  have  disclosed  these  to  her.    She  does 
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not  arer  ttiat  the  appellant  bad  any  peculiar 
knowledge  of  these  other  than  she  had  her- 
self;  at  least  the  facts  pleaded  show  that 
she  had  ample  time  and  opportunity  for  in- 
vestigation, and  there  is  no  pretense  that  the 
appellant  practiced  any  fraud  or  deception 
upon  her  in  connection  with  the  condition  of 
the  walls  of  the  excavation.  It  must  be 
clear,  therefore,  that  if  the  cause  of  the  in- 
jury was  a  latent,  and  not  a  patent,  danger, 
it  was  no  more  patent  to  the  owner  than  to 
the  lessee,  and  it  does  not  appear  wherein  he 
violated  any  duty  in  falling  to  apprise  her  of 
the  same.  If  we  should  treat  the  complaint, 
therefore,  upon  the  theory  of  a  latent  defect, 
we  encounter  the  insurmountable  obstacle 
that  it  fails  to  show  the  appellant  guilty  of 
any  negligence;  and  hence,  whether  the  ap- 
pellee was  guilty  of  contributory  negligence 
or  not,  there  is  no  right  of  action.  See  Bus- 
well,  Pers.  InJ.  §  84;  Taylor,  Landlord  & 
Tenant,  {  175a.  But  if  we  take  the  other  end 
of  the  dilemma,  and  say  that  the  particular 
duty  which  the  appellant  owed  the  appellee 
here  was  not  to  disclose  to  her  the  existence 
of.  the  latent  defect  of  the  banlu  of  the  exca- 
vation, but  to  fill  up  the  latter  and  place  the 
premises  in  safe  condition,  we  then  come 
bade  to  the  other  obstacle,  already  mentioned 
in  reviewing  the  complaint  as  upon  contract, 
that  the  appellee  has  failed  to  reduce  or 
moderate  the  damages,  as  she  could  have 
done  by  making  the  repairs  herself  and  char- 
ging them  to  the  appellant" 

After  the  Judgment  In  the  above-dted  case 
was  reversed  and  remanded  it  was  again 
tried,  asd  aa  appeal  taken  to  the  Supreme 
Court  of  this  state.  Bee  Feary  t.  Hamilton 
et  aL,  Ex'rs,  140  Ind.  45,  39  N.  B.  516.  In 
the  last-cited  case  the  court,  by  Monks,  J., 
after  stating  the  facts  showing  that  the  land- 
lord had  died  pending  the  action,  said: 
"Oounsel  for  appellant  earnestly  contend  that 
this  is  an  action  upon  contract ;  that,  the  de- 
cedent having  contracted  in  his  lifetime 
against  the  injuries  complained  of,  his  con- 
tract cannot  be  avoided  by  reason  of  bis 
death.  They  admit  that  actions  in  tort  die 
with  the  person  of  either  party,  but  say  that 
actions  upon  contract  do  not  so  die,  but  may 
be  enforced  against  the  legal  representatives. 
Counsel  do  not  cite  any  authority  to  suBtain 
this  broad  proposition,  and  we  have  been  un- 
able to  find  any  going  to  that  extent  On 
the  contrary,  it  is  settled  law  that  actions 
arising  out  of  contracts,  expressed  or  im- 
plied, will  not  survive  where  the  damages 
sustained  by  such  breach  are  for  injuries  to 
the  person,  as  mental  anguish,  pain  of  body, 
or  injury  to  character.  Boor,  Adm'r,  v.  Low- 
rey,  103  Ind.  4C8,  3  N.  E.  151,  53  Am.  Rep. 
519;  Wolf  V.  Wall,  40  Ohio  St  111;  Steb- 
bins  T.  Palmer  (Mass.)  1  Pick.  71, 11  Am.  Dec. 
146;  Vlttum  v.  Oilman,  48  N.  H.  416;  Smith 
V.  Sherman,  4  Ousb.  406;  Wade  v.  Kalb- 
fleisch,  58  N.  T.  282, 17  Am.  Bep.  250;  Chase 
V.  Fits,  132  Mass.  359;  Jenkins  v.  French, 
58  N.  H.  53S2 ;   Oeaa  v.  Lowrey,  122  Ind.  225. 


23  N.  B.  156,  7  L.  R.  A.  90,  17  Am.  St  R^ 
355.  It  is  true,  as  a  general  proposition, 
that  actions  in  form  ex  contractu  survive, 
but  this  is  due  rather  to  the  substance  of  the 
action  than  its  form.  The  nature  of  the 
damage  sued  for,  and  not  the  nature  of  its 
cause,  determines  whether  or  not  it  will  sur- 
viva  Cutler  v.  Hamlen,  147  Mass.  471,  18 
N.  H.  397,  1  li.  B.  A.  429;  1  Chitty,  PI.  101. 
The  rule  is  that  where  the  injury  complained 
of  aftects  primarily  and  principally  property 
and  property  rights,  and  the  injury  to  tlie 
person  is  mere  incidental,  the  cause  of  ac- 
tion survives.  The  action  must  Involve  the 
injury  to  the  estate,  and  not  to  the  person. 
Boor,  Adm'r,  v.  Lovrrey,  supra,  and  authori- 
ties cited;  Hess  v.  Lowrey,  supra.  Bat 
where  the  action  is  brought  primarily  to  re- 
cover for  injury  to  the  person,  and  the  in- 
Jury  to  the  property  is  merely  an  incident,  as 
loss  of  time  while  sick  and  expenses  incurred 
in  endeavoring  to  be  cured,  the  same  does 
not  survive.  Boor,  Adm'r,  v.  Lowrey,  supra; 
Hess  V.  Lowrey,  supra.  In  such  case  the 
loss  of  property — that  is,  the  loss  of  time  and 
the  expenses  incurred  in  endeavoring  to  be 
cured — was  caused  by  the  personal  Injury, 
and  would  not  have  occurred  but  for  such  In- 
Jury.  In  this  case  the  api^ellanfa  loss  of 
time  and  Inability  to  attend  to  and  manage 
her  store,  and  the  expense  incurred  for  the 
servicea  of  a  physician,  were  all  caused  by 
the  personal  injury  alleged,  and  would  not 
have  been  sustained  but  for  such  personal  in- 
Jury.  This  question  has  been  fully  consider- 
ed by  this  court  in  the  cases  of  Boor,  Adm'r, 
V.  Lowriey,  supra,  and  Hess  v.  Lowrey,  su- 
pra, and  decided  against  the  appellant  The 
authorities  cited  by  appellant  were  exam- 
ined, distinguished,  and  explained  in  those 
cases,  and,  after  a  careful  consideration,  we 
see  no  reason  to  depart  from  the  rule  there 
stated.  Under  the  foregoing  propositions  it 
makes  no  difference  in  this  case  whether  the 
action  is  on  the  contract  or  in  tort;  the  re- 
sult is  the  same.  It  is  not,  therefore,  neces- 
sary for  us  to  decide,  nor  do  we  decide, 
whether  It  is  an  action  sounding  in  contract 
or  in  tort.  Neither  do  we  wish  to  be  under- 
stood as  holding  the  complaint  otherwise  suf- 
ficient There  are  a  number  of  authorities 
which  declare  that  the  covenant  to  repair 
does  not  include  any  liability  for  personal 
injury  or  death  resulting  from  nonrepair." 

Appellee's  complaint  shows  that  she  knew 
of  the  dilapidated  condition  of  the  walk  upon 
which  she  was  injured  for  more  than  twd 
years  prior  to  her  injury.  Her  means  of 
knowing  of  the  defect  was,  at  least,  equal  to 
that  of  the  landlord,  and,  regardless  of  the 
holding  that  the  action  died  with  the  i)er8on 
of  the  defendant,  the  opinions  above  quoted 
from  furnish  abundant  reasons  and  author- 
ity for  holding  that  an  action  based  on  the 
facts  stated  in  the  complaint  could  not  have 
been  maintained  against  the  landlord  in  his. 
lifetime. 

The  Judgment  is  reversed. 
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(33   Ind.   App.  (48) 

LIPSCHITZ  T.  STATE.     (No.  6,193.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Oct  11,  1904.) 

HU18AMCK— INFOBMATION— fiUFFICIEKCT— 
8TATDTB. 

LAn  information  charging  defendant  with 
nnlawfuUy  using  a  building  as  a  slaughterhouse, 
and  for  rendering  the  entrails  and  offal  of  beasts 
therein,  at  and  near  certain  public  highways, 
and  with  unlawfully  permitting  the  slaughter- 
house to  become  offensive  from  decayed  animal 
nmtter,  so  that  the  air  thereabouts  was  con- 
taminated, and  whereby  the  enjoyment  of  life  of 
the.  inhabitants  there  living  was  prevented,  and 
their  liealth  and  the  health  of  the  public  passing 
along  such  highways  endangered,  sufficiently 
charges  the  maintenance  of  a  public  nuisance 
under  Bums'  Ann.  St.  1901,  {  2154,  providing 
that  whoever  maintains  any  building  for  the 
exercise  of  any  business  or  for  the  keeping  any 
animal  which,  by  occasioning  noxious  exhala- 
tions or  offensive  smells,  becomes  injurious  to  the 
health,  comfort,  or  property  of  individuals  or 
the  public,  or  suffers  any  filth  or  noisome  sab- 
stances  to  be  collected  or  to  remain  in  any  place 
to  the  damage  of  others  or  the  public,  shall  be 
gniltr  of  a  misdemeanor. 

2.  Such  information  does  not  charge  two  sep- 
arate offenses. 

Appeal  from  Olrcnlt  Court,  Elkhart  Coun- 
ty; Jos.  D.  Ferrall,  Judge. 

Casper  Llpschitz  was  prosecuted  for  matn- 
tainlng  a  public  nuiaanee,  and  from  a  judg- 
ment OTemiUng  a  motion  to  quash  the  in- 
formation be  appeals.    Affirmed. 

Barman  &  Zlgler,  for  appellant.  Wm.  B. 
Hlle,  Clias.  W.  Miller,  W.  C.  Geake,  0.  C. 
Hadley,  and  L.  O.  Rothschild,  for  the  State. 

HENLEY,  J.  The  appellant  was  tried  and 
convicted  upon  affidavit  and  information  for 
the  violation  of  section  2154,  Bums'  Ana  St 
1901,  which  provides  a  penalty  for  main- 
taining a  public  nuisance.  The  question  pre- 
sented by  this  appeal  arises  upon  the  action 
of  the  trial  court  in  overruling  appellant's 
motion  to  qnasb  the  affidavit  The  affidavit 
upon  wliich  this  prosecution  was  based  Is  as 
follows:  "Harlow  Snow  Manning  swears 
that  on  or  about  the  23d  day  of  April,  1903, 
at  the  county  of  Glkbart  and  state  of  Indi- 
ana, and  from  thence  to  the  filing  of  this 
presentment,  one  Casper  Llpscbltz  did  then 
and  there  unlawfully  use  and  maintain  a  cer- 
tain building  at  said  county  as  a  slaughter- 
house and  place  for  killing  animals  to  be 
used  for  food,  and  for  the  purpose  of  boiling 
and  rendering  the  entrails  and  offal  of  beasts 
therein,  said  slaugbterhouse  and  rendering  es- 
tablisluuent  being  at  and  near  certain  public 
highways  along  and  tlurongh  which  divers  in- 
habitants of  said  county  and  state  were  con- 
tinually passing;  and  did  then  and  there  and 
during  said  time,  and  still  does,  unlawfully 
permit  said  slaughterhouse  and  rendering 
establishment  to  be  and  remain  filthy  and 
offensive  from  decayed  animal  matter  there 
being,  so  that  the  air  thereabouts  Is  con- 
taminated, and  noxious  exhalations  and  nol- 
aome  and  offensive  smells  are  emitted  there- 
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from,  whereby  the  comfortable  enjoyment 
of  life  of  the  inhabitants  there  living  la  pre- 
vented, and  their  health  and  the  health  and 
comfort  of  the  public  there  passing  along 
and  upon  such  highways  there  situate  en- 
dangered, contrary  to  the  form  of  the  stat- 
utes in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Indiana." 

It  is  provided  by  section  2154,  supra,  that: 
"Whoever  erects,  continues,  uses  or  main- 
tains any  building,  structure  or  place  for  the 
exercise  of  any  trade,  employment  or  busi- 
ness, or  for  the  keeping  or  feeding  of  any 
animal  which  by  occasioning  nozions  exhala- 
tions, or  noisome  or  offensive  smells,  be- 
comes Injurious  to  the  health,  comfort  or 
property  of  individuals  or  the  public,  or 
causes  or  suffers  any  offal,  filth  or  noisome 
substances  to  be  collected,  or  to  remain  in 
any  place  to  the  damage  or  prejudice  of 
others  or  the  public;  etc.,  etc,  shall  be  fined 
not  more  than  $500.00,  nor  less  than  ^lO.OOi" 
The  affidavit  charges  an  offense  under  the 
above-cited  statute,  and  does  not  charge  two 
separate  offenses.  The  charge  la  substan- 
tially in  the  language  of  the  statute,  and  was 
sufficiently  certain  to  definitely  inform  the 
court  and  jury  upon  what  charge,  and  for 
what  crime,  appellant  was  to  be  tried.  See 
Gillett  on  Criminal  Law  (2d  Ed.)  123.  This 
being  true,  the  substantial  rights  of  appel- 
lant could  not  be  prejudiced,' and  the  motion 
to  qnash  was  properly  overruled.  Ellis  v. 
State,  141  Ind.  857,  800,  40  N.  E.  801;  State 
V.  Windstandley  et  al.,  161  Ind.  816,  319.  51 
N.  B.  02,  S3. 

Judgment  affirmed. 


03  Ind.  App.  S25) 
INDIANAPOLIS  ft  6.  RAPID  TEtANSIT  CU. 
V.  ANDIS.    (No.  4,736.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Oct  11,  1904.) 

STREET  BAItROADS— EMPLOTfiS— rSLLOW  SEBV- 
ANT8  —  NEOLIQENCE— EMPLOYEES'  LIABILITT 
ACT  — APFLICABILITT  —  FUSADINOS  —  COM- 
PULINT  —  ALLEGATIONS  —  SUFFICIENCY  — 
CUANGE  OF  VENUE— BECOBD — AUENDMBNT. 

1.  Bums'  Ann.  St.  1001,  {  417,  requires  the 
clerk  of  the  court  from  which  a  change  of  venue 
is  taken  to  transmit  the  papers  and  a  transcript 
of  the  proceedings  to  the  clerk  of  the  court  to 
which  the  venue  is  changed,  and  makes  it  the 
duty  oE  the  latter  to  docket  the  action  in  its  or- 
der. The  clerk  of  the  court  to  which  a  case 
had  been  sent  upon  a  change  of  venue  certified 
that  the  record  on  appeal  contained  a  full  and 
true  transcript  of  all  papers  filed,  inclnding 
pleadings.  It  did  not  affirmatively  appear  that 
the  original  papers  were  filed  in  the  court  to 
which  the  case  was  sent,  nor  did  it  affirmative- 
ly appear  that  they  were  not  so  filed.  Held. 
to  sufficiently  appear  that  the  record  contained 
a  copy  of  all  the  pleadings  in  the  case. 

2.  Where,  after  a  change  of  venue,  the  par- 
ties appeared  in  the  court  to  which  the  case  was 
sent,  and  the  court  overruled  demurrers  to  the 
complaint,  and  the  cause  proceeded  to  trial  and 
final  judgment  without  any  objection  that  the 
original  pleadings  were  not  on  file,  the  appellate 
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court  la  anthorlzed  to  treat  the  copy  of  the 
pleadings  set  oat  in  the  copy  of  the  transcript 
made  on  the  change  of  venue  as  a  suffidenuy 
certified  copy  of  the  original  pleadings. 

3.  On  a  motion  for  a  nunc  pro  tunc  entry 
showing  die  actual  mling  of  the  court  on  sep- 
arate demurrers  to  the  different  paragraphs  of 
a  complaint  and  the  exceptions  taken  thereto, 
there  was  a  written  memorandum  of  the  conrt's 
action  stating,  "Demurrer  to  complaint  over- 
ruled; answer  filed."  There  was  no  demurrer 
to  the  whole  complaint.  Held  sufficient  to  ad- 
mit parol  proof  showing  the  actual  ruling  of  the 
court. 

4.  The  court  to  which  a  cause  was  transferred 
on  a  change  of  venue  has  jurisdiction,  after  the 
expiration  of  the  term  in  which  the  judgment 
was  rendered  to  amend  the  record  on  motion  for 
a  nunc  pro  tunc  entry  on  notice  being  served 
on  the  adverse  party. 

5.  A  motion  to  correct  a  Judgment  by  a  nunc 
pro  tunc  entry  need  not  be  filed  before  ue  notice 
of  the  motion  is  served  on  the  adverse  party, 
nor  at  any  specified  time  preceding  the  date 
named  in  the  notice  for  making  the  motion. 

0.  An  employs  of  an  interurban  electric  rail- 
way company,  repairing  its  tracks,  when  car- 
ried to  and  from  his  work,  or  from  point  to 
point  along  the  line  in  a  car  of  the  companv,  is 
not  a  passenger,  but  an  employe,  and  a  fellow 
servant  of  those  in  char^  of  the  car. 

7.  Where  the  complaint  in  an  action  by  an 
employe  of  a  street  railway  company,  repatrine 
the  tracks,  to  recover  for  injuries  sustained 
while  riding  on  a  car,  showed  that  when  be  was 
injured  he  was  a  fellow  servant  of  the  motorman 
in  charge  of  the  car,  the  allegation  that  the 
work  in  which  the  employe  was  engaged  was 
not  connected  with  the  employment  of  the  mo- 
torman, did  not  change  the  legal  effect  of  the 
fact  that  he  was  at  the  time  of  the  injury  a 
fellow  servant  with  the  motorman. 

8.  Employers'  Liability  Act  March  4,  1803, 
p.  295,  c.  180,  S  1  (Bnrni/ Ann.  St  1901,  (  7063). 
providing  that  every  railroad  or  other  corpora- 
tion shall  be  liable  for  damages  for  personal  in- 
juries suffered  by  an  employe,  where  the  in- 
jury was  caused  by  the  negligence  of  any  em- 
ploye having  charge  of  any  si^al,  telegraph 
office,  "locomotive  engine,  or  train  upon  a  rail- 
road, does  not  apply  to  employes  operating 
electric  cars,  such  a  car  not  being  a  locomo- 
tive engine"  or  a  "train  upon  a  rauroad,"  with- 
in the  meaning  of  the  statute. 

9.  The  complaint  in  an  action  by  an  employe 
of  an  electric  railway  company  for  injuries  sus- 
tained while  on  a  car  of  the  company,  which 
proceeds  on  the  theory  that  the  injury  was  caus- 
ed by  the  negligence  of  a  boy,  whom  the  com- 
pany had  placed  in  charge  of  a  switch,  and 
which  avers  that  the  boy  was  inexperienced,  and 
of  Insufficient  age  and  discretion  to  be  intrusted 
with  such  work,  is  insufficient  for  failing  to 
aver  that  the  employe  had  no  knowledge  of  the 
incompetency  of  the  boy  prior  to  the  injury. 

10.  Employers'  Liability  Act  March  4.  189,3, 
p.  295.  c.  130,  §  1  (Bums'  Ann.  St.  1901,  $  7083), 
providing  that  every  railroad  shall  be  liable  for 
a  personal  injury  suffered  by  an  employe  where 
the  injury  was  caused  by  the  negligence  of  any 
person  in  the  employ  of  the  company  in  charge 
of  any  signal,  telegraph  office,  "switch  yard, 
shop,'  etc,  creates  no  liability  for  injuries  to 
employes  caused  by  negligence  of  persons  in 
charge  of  a  switch. 

11.  A  complaint  in  an  action  for  personal  in- 
juries sustained  by  an  employe  of  a  street  rail- 
way company  while  riding  on  a  car,  which 
avers  that  the  car  was  old  and  dangerous, 
which  was  known  to  the  company  and  untcnown 
to  the  employe,  is  defective  for  failing  to  show 
that  the  condition  of  the  car  was  the  proximate 
canse  of  the  injury. 


^t.  See  Carriers,  vol.  >,  Cent  Dig.  J  97S;  Uaitar 
and  Sarrant,  voL  H.  Cent  Dig.  il  BOl-Nfi. 


Ai^ieal  from  Clrcalt  Court,  Henry  Connlr. 
Jna  M.  Morris,  Judge. 

Action  by  Charles  Andia  against  the  In- 
dianapolla  &  Greenfield  Rapid  Transit  Com- 
pany. From  a  judgment  for  plalntifiT,  de- 
fendant appeals.    Reversed. 

Elmer  J.  Blnford,  Jonas  P.  Walker,  and 
Wm.  A.  Brown,  tor  appellant  Mason  &  Jack- 
son and  Forkner  ft  Forkner,  for  appellee. 

ROBINSON,  J.  Action  by  appellee  for 
damages  for  personal  injories.  The  suit  was 
brought  in  the  Hancodc  drcnit  court,  and  the 
venue  changed  to  the  Henry  circuit  court 
It  Is  first  claimed  by  appellee  that  the  plead- 
ings are  not  properly  In  the  record.  The 
caption  of  the  transcript  of  the  clerk  of  tbe 
last-named  court  recites  that  on  a  day  named 
there  was  filed  in  his  office  "the  following 
transcript  from  the  clerk  of  tbe  Hancock  cir- 
cuit court  in  these  words,  to  wit"  This  Is 
followed  by  the  transcript  of  that  clerk  con- 
taining what  purports  to  be  a  transcript  of 
the  proceedings  in  that  court  and  also  the  six 
paragraphs  of  complaint  and  .separate  demur- 
rers. Appellant's  prscipe  directed  to  the  clerk 
of  tbe  Henry  circuit  court  asks  for  "a  full 
and  complete  transcript  of  all  rulings  •  •  • 
had  In  said  court  In  said  cause  as  the  same 
appear  of  record,  •  •  •  and  of  all  papers 
filed  therein,  including  all  pleadings."  His 
final  certificate  states  that  the  record  con- 
tains "a  full,  true,  and  complete  transcript 
•  •  •  of  all  papers  filed  therein  Including 
all  pleadings."  Upon  a  change  of  venue  the 
clerk  of  tbe  court  from  which  tbe  change  is 
taken  is  required  to  "transmit  all  the  papers 
and  a  transcript  of  all  tbe  proceedings  to  tbe 
clerk  of  the  court  of  tbe  county  to  which  tbe 
venue  Is  changed."  This  statute  (section  417, 
Bums'  Ann.  St  1901)  further  makes  it  the 
duty  of  the  clerk  to  receive  tbe  papers  and 
transcript  and  docket  the  action  in  its  order 
among  tbe  other  causes  of  tbe  court  It  was 
the  duty  of  tbe  clerk  of  tbe  Henry  circuit 
court  to  copy  tbe  complaint  and  demurrers 
Into  his  transcript  as  tbe  original  papers 
received  by  blm.  It  does  not  affirmatively 
appear  that  tbe  original  papers  were  filed  in 
the  Henry  circuit  court  nor  does  it  affirm- 
atively appear  that  they  were  not  so  filed. 
But  the  clerk  certifies  that  tbe  record  here 
contains  a  full  and  true  transcript  "of  all  pa- 
pers filed  therein,  including  all  pleadings." 
We  think  It  sufficiently  appears  that  tbe  rec- 
ord contains  a  copy  of  all  the  pleadings  in  tbe 
case,  and  It  Is  not  claimed  that  it  does  not 
contain  a  correct  copy.  Moreover,  after  tbe 
venue  was  changed,  there  was  an  appearance 
In  the  Henry  circuit  court  by  both  parties, 
and  tbe  court  overruled  tbe  demurrers  to  tbe 
complaint  and  tbe  canse  proceeded  to  trial 
and  final  judgment  without  any  objection 
tbAt  the  original  pleadings  were  not  on  file  In 
that  court  If  tbe  originals  were  not  filed, 
we  think  we  would  be  authorized,  from  tbe 
whole  record,  to  treat  tbe  copy  ot  the  plead- 
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Ings  set  out  In  the  copy  of  tbe  transcript 
made  on  the  change  of  venue  as  a  sufficiently 
certified  copy  of  the  original  pleadings.  Bee 
Cox  V.  Praltt.  25  Ind.  90;  Smith  t.  Jeffries, 
25  Ind.  376;  Southern  Indiana  B.  Oo.  t.  Mar- 
tin, 160  Ind.  280,  66  N.  E.  886. 

There  was  a  separate  demurrer  to  each  of 
the  six  paragraphs  of  complaint  An  order- 
book  entry  recites:  "Come  the  parties  by 
counsel;  thereupon  the  court,  being  adyised, 
OTerrules  the  demurrer  to  tbe  complaint,  to 
which  ruling  of  tbe  coui-t  the  defendant  at 
the  time  objected  and  excited."  At  the 
second  succeeding  term  after  final  Judgment 
was  rendered  appellant  moved  for  a  nunc  pro 
tunc  entry  showing  the  actual  ruling  of  the 
court  upon  the  separate  demurrers  to  the 
different  paragraphs  of  complaint  and  the  ex- 
ertions taken  thereto  by  appellant.  Notice 
was  given  that  the  motion  would  be  heard 
February  17,  1903,  and  on  that  day  proof  was 
made  to  the  court  that  the  motion  was  serv- 
ed on  one  of  the  appellee's  attorneys  on  Feb- 
ruary 13th,  and  on  the  appellee  on  February 
14,  1903.  Appellee,  by  his  counsel,  appeared 
^tedally  on  the  day  set  for  the  hearing,  and 
by  plea  In  abatement  objected  to  the  notice 
as  insufficient  on  grounds  stated  in  the  plea 
and  to  the  Jnrisdiction  of  the  court  over  his 
person,  appellee  then  being  a  resident  of 
HancoA  county,  and  that  the  court  could  ob- 
tain Jnrisdiction  after  the  term  only  by  prop- 
er petition  and  summons.  This  plea  was 
struck  out  on  motion.  The  motion  was  there- 
upon submitted  to  the  court,  and  upon  a  hear- 
ing the  court  ordered  that  the  nunc  pro  tunc 
entry  should  be  made.  It  is  unnecessary  to 
discuss  the  evidence  offered  in  support  of 
the  motion.  It  was  not  contradicted,  and  we 
tliink  was  sufficient  to  authorize  the  order 
that  the  entry  should  be  made.  There  was  a 
written  memorandum  of  the  court's  action, 
stating,  "Dem'r.  to  complaint  overruled;  an- 
swer filed."  As  we  have  seen,  there  was  a 
s^arate  demurrer  to  each  paragraph  of  the 
complaint.  There  was  no  demurrer  to  the 
whole  complaint  The  memorandum  shows 
there  was  a  ruling  by  the  court  upon  one  or 
all  the  paragraphs  of  complaint  This  was 
sufficient  to  admit  parol  proof. 

Nor  do  we  think  Jurisdiction  could  be  ob- 
tained only  by  petition  and  summons.  Such 
a  {Hvceeding  is  not  an  Independent  action, 
but  Is  auxiliary  to  tbe  preceding  record  In 
the  case.  A  proceeding  by  complaint  and 
summons  as  in  ordinary  actions  has  been 
held  Irregular.  Jenkins  v.  Long,  23  Ind.  460. 
The  purpose  of  such  a  proceeding  Is  not  to 
alter  or  amend  the  court's  action,  but  to  have 
recorded  what  tbe  court  actually  did.  Mak- 
ing a  ruling  and  the  entry  of  such  ruling  are 
separate  and  distinct  The  former  cannot  be 
altered  or  amended;  the  latter  may  be.  Tbe 
purpose  is,  not  to  supply  any  omission  from 
the  court's  order  or  ruling,  but  to  supply  an 
omission  from  the  record  of  such  order  or 
ruling.  The  court  had  the  inherent  power  to 
make  Its  record  speak  the  truth  as  to  what 


was  actually  done — to  have  its  order  and 
ruling  as  actually  made  correctly  recorded. 
This  power  did  not  cease  to  exist  at  the  close 
of  the  term  of  court  at  which  the  order  or 
ruling  was  made.  Nothing  new  was  to  be  in- 
troduced Into  the  prior  proceedings  had  when 
all  the  parties  were  before  the  court  The 
motion  need  not  be  filed  before  (he  notice  Is 
served,  nor  at  any  specified  time  preceding 
the  date  named  In  the  notice  for  making  tbe 
motion.  Makepeace  v.  Lukens,  27  Ind.  435, 
92  Am.  Dec.  263.  The  correction  sought  must 
necessarily  be  made  in  the  court  where  the 
mistake  was  committed.  No  other  court 
could  acquire  Jurisdiction  of  the  subject-mat- 
ter. No  claim  seems  to  have  been  made  that 
the  notice  did  not  give  appellee  ample  time. 
See  Latta  v.  Griffith,  57  Ind.  829.  The  court 
had  Jurisdiction  of  the  subject-matter,  and 
we  think  the  notice  given  was  sufficient  to 
give  the  court  Jurisdiction  of  the  person.  See 
Smith  v.  State,  71  Ind.  250;  Reily  v.  Burton. 
71  Ind.  118;  Bales  v.  Brown,  67  Ind.  282; 
Newhouse  v.  Martin,  68  Ind.  224;  Miller  v. 
Royce,  60  Ind.  189;  Makepeace  v.  Lukens, 
supra;  Chisson  v.  Barbour,  100  Ind.  1;  Jen- 
kins T.  Long,  supra. 

Appellant  owns  and  operates  an  interurban 
railway  line  from  Irvington  to  Greenfield, 
carries  passengers  and  freight  for  hire,  and 
operates  Its  cars  by  electricity,  which  is  tbe 
only  power  used  in  propelling  Its  cars  over 
its  line.  On  May  27,  1901,  appellee  was  in 
the  employment  of  appellant  as  a  laborer, 
and,  with  other  employes  of  appellant  was 
engaged  in  common  labor  in  and  along  ap- 
pellant's tracks,  at  different  places.  In  repair- 
ing the  «ame.  Appellant  carried  appellee 
and  such  employes  to  and  from  their  work 
and  from  point  to  point  along  tbe  line  In  a 
car  known  as  a  "work  car,"  controlled  by  one 
of  api)ellant's  motormen.  While  appellee 
was  returning  from  work  In  the  evening  in 
this  car,  it  was  run  in  on  a  switch,  which  was 
in  charge  of  a  switchman,  to  permit  passen- 
ger cars  to  pass  on  the  main  track,  and  while 
standing  on  the  switch  a  passenger  car  in 
charge  of  a  motorman  and  conductor,  was 
run  in  on  the  switch  and  against  the  work 
car,  injuring  appellee.  The  first  and  fourth 
of  the  six  paragraphs  of  complaint  charge 
the  negligence  in  operating  the  passenger  car 
which  ran  into  the  work  car  upon  tbe  motor- 
man  in  charge  of  the  passenger  car.  These 
two  paragraphs  are  similar,  except  that  the 
fourth  paragraph  avers  that  the  work  In 
which  appellee  was  engaged  was  upon  and 
along  appellant's  tracks,  repairing  the  same, 
and  was  not  connected  with  or  incident  to  or 
a  part  of  the  employment  or  work  of  the  mo- 
torman. The  second  paragraph  charges  the 
n^ligence  In  operating  the  passenger  car 
upon  the  conductor  thereof.  Against  tbe  de- 
murrers it  Is  argued'  that  these  paragraphs 
are  sufficient  under  the  rules  of  the  common 
law  and  under  the  employers'  liability  act  of 
1893  (Acts  1893,  C.  130,  p.  294).  It  is  now 
well  settled  that  appellee^  while  being  car- 
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ried  by  appeHant  In  Its  work  car  to  and  from 
his  Tiroik,  Is  to  be  regarded,  not  as  a  passen- 
ger, but  as  an  employs,  and  that  wblle  being 
so  carried  be  Is  a  fellow  servant  with  those 
In  charge  of  and  operating  appellant's  cars. 
Bowles  V.  Indiana  K.  Co.,  27  Ind.  App.  672,  62 
N.  B.  94,  87  Am.  St  Eep.  279 ;  Capper  y. 
LonlsvlUe,  etc.,  Ry.  Co.,  103  Ind.  806,  2  N.  E. 
749;  Ohio,  etc.,  E.  Co.  v.  Tlndall,  13  Ind. 
366,  74  Am.  Dec.  259 ;  Indianapolis,  et&,  Co. 
V.  Foreman  (Ind.  Sup.)  69  N.  E.  669.  It  is 
quite  tme  that,  if  appellant  undertook  to 
carry  appellee  to  his  home,  whether  as  a  pas- 
senger or  an  employe,  it  owed  to  him  a  duty, 
and,  if  appellee's  status  while  In  the  car  was 
that  of  employe,  appellant  owed  to  blm  the 
duty  of  exercising  ordinary  and  reasonable 
care  for  his  safety.  But  the  negIlg^nce  char- 
ged is  not  negligence  of  appellant,  but  negli- 
gence of  the  motorman  and  conductor.  The 
facts  averred  show  that  appellee,  when  in- 
jured, was  not  a  passenger,  but  was  a  fellow 
servant  with  the  motorman  and  conductor; 
and  tliese  facts,  specially  averred,  cannot  be 
controlled  by  the  pleader's  conclusion  that 
the  work  in  which  he  was  engaged  was  not 
connected  with  or  incident  to  or  a  part  of  the 
employment  or  work  of  the  motorman. 

Counsel  for  appellee  cite  the  cases  of  011- 
lenwater  v.  The  Madison,  etc.,  Ry.  Co.,  6  Ind. 
389,  61  Am.  Dec.  101,  and  Fitzpntrlek  v.  New 
Albany,  eta,  R.  Co.,  7  Ind.  436,  as  establish- 
ing the  doctrine  that  a  laborer  employed  by 
a  railroad  company  In  work  not  connected 
with  the  operatlMi  of  the  road  Is  not  a  co- 
employe  with  the  servants  of  the  company 
operating  the  road.  These  cases  do  so  hold, 
but  a  different  holding  was  announced  in 
Ohio,  etc.,  Ry.  Co.  v.  Tlndall,  13  Ind.  306,  74 
Am.  Dea  259.  And  the  case  of  Slattery's 
Adm'r  v.  Toledo,  etc.,  Ry.  Co.,  23  Ind.  81, 
after  referring  to  tliese  cases,  follows  the 
doctrine  of  the  Tlndall  Case,  and  quotes  with 
approval  the  following  language  from  Wright 
v.  N.  y.  Cent.  R.  Co.,  25  N.  Y.  562:  "Neither 
is  it  necessary,  in  ord<ir  to  bring  a  case  with- 
in the  general  rule  of  exemption,  that  the 
servants — the  one  that  suffers  and  the  one 
that  caused  the  injury — should  be  at  the  time 
engaged  in  the  same  operation  or  particular 
work.  It  Is  enough  that  they  are  in  the  em- 
ployment of  the  same  mastor,  engaged  in  the 
same  common  enterprise,  both  employed  to 
perform  duties  and  services  tending  to  ac- 
complish tlie  same  general  purposes — as  In 
maintaining  and  operating  a  railroad,  operat- 
ing a  factory,  working  a  mine,  or  erecting  a 
building.  The  question  is  whether  they  are 
under  the  same  general  control."  And  in  the 
case  of  Columbus,  etc.,  Ry.  Co.  v.  Arnold,  31 
Ind.  174,  99  Am.  Dea  G15,  the  Gillenwater 
and  Fltzpatrlck  Cases  are  disapproved;  the 
court  saying:  "But  this  limitation  of  the  ex- 
emption of  the  company  from  liability  in 
such  cases  Is  not  recognized  In  any  of  the 
subsequent  cases,  and  it  is  now  settled  in 
this  state  that  the  employer  is  not  liable  for 
an  Injury  to  one  employe  occasioned  by  the 


negligence  of  another  engaged  In  the  same 
general  undertaking."  The  doctrine  of  the 
Aniold  Case  is  approved  in  Evansville,  eta, 
R.  Co.  T.  Batnes,  137  Ind.  306,  36  N.  B.  1092. 
In  Capper  v.  Iionisvllle,  etc.,  Ry.  Co.,  supra, 
appellant  was  a  laborer  working  at  removing 
loose  and  projecting  pieces  of  stone  from  the 
sides  and  roof  of  a  tunnel  and  placing  tim- 
bers to  support  the  sides  and  roof  thereof, 
and  while  attempting  to  get  upon  a  freight 
train  of  appellee  to  go  to  another  tunnel  to 
work  the  engineer  and  servants  of  appellee 
In  charge  of  the  engine,  without  warning  to 
appellant,  violently  forced  the  car  forward 
with  great  violence,  "throwing  appellant  un- 
der the  car.  "This  case,"  said  the  court  in 
its  opinion,  "Is  that  of  a  servant  engaged  In 
the  work  of  constructing  and  repairing  tun- 
nels upon  the  line  of  the  railroad,  and  receiv- 
ing an  Injury  while  being  carried  from  one 
point  to  another  npon  the  line  of  his  em- 
ployer's road.  The  decisions  of  our  courts 
are  that  one  who  is  employed  to  do  work 
upon  the  trade  of  a  railroad  is  a  co-servant 
'vrlth  the  engineer  and  others  in  charge  of  the 
train  that  carries  him  to  and  from  his  work." 
It  seems  clear  that  the  case  at  bar  falls  with- 
in the  rule  declared  In  these  later  cases  that 
appellee  was  a  fellow  servant  with  the  mo- 
torman and  conductor,  and  that  at  common 
law  appellant  Is  not  liable  for  injuries  suf- 
fered by  appellee  through  the  negligence  of 
such  fellow  servants.  See  Wilson  v.  Madi- 
son, eta,  R.  Co.,  18  Ind.  226;  Thayer  T.  St 
Louis  R.  Co.,  22  Ind.  26  (29),  85  Am.  Dea 
400;  Ohio,  etc.,  R.  Co.  v.  Hammersley,  28 
Ind.  371 ;  Sullivan  v.  Toledo,  etc.,  Ry.  Co., 
58  Ind.  26;  Gormley  v.  Ohio,  eta,  Ry.  Co., 
72  Ind.  31;  Spencer  v.  Ohio,  etc.,  Ry.  Co., 
130  Ind.  181,  29  N.  B.  915 ;  Justice  v.  Penn- 
aylvauia  Ca,  180  Ind.  321,  30  N.  E.  303; 
Clarke  v.  Pennsylvania  Co.,  132  Ind.  199,  31 
N.  B.  808,  17  li.  R.  A.  811;  Bowles  v.  In- 
diana Ry.  Co.,  supra;  Indianapolis,  eta,  Co. 
V.  Foreman,  supra;  Oilman  v.  Eastern  R. 
Co.,  10  Allen,  283,  87  Am.  Dea  635;  Ewald 
V.  Railway  Co.,  70  Wis.  420,  36  N.  W.  12, 
591,  6  Am.  St  Rep.  178;  Manvllle  V.  Cleve- 
land, eta,  R.  Co.,  11  Ohio  St  417 ;  Keystone, 
eta,  Co.  v,  Newberry,  96  Pa.  246,  42  Am.  Rep. 
543 ;  Vick  v.  New  York,,  eta,  R.  Co.,  95  N. 
Y.  267,  47  Am.  Rep.  38;  Cunningham  v.  In- 
ternational, etc.,  R.  Co.,  51  Tex.  603,  32  Am. 
Rep.  632;  Chicago,  etc.,  B.  Co.  v.  Moranda, 
93  111.  302,  34  Am.  Rep.  168;  Holden  v. 
Fitchburg,  etc.,  B.  Co.,  129  Mass.  2(38,  37  Am. 
Rep.  343. 

The  question  remains  whether  a  cause  of 
action  has  been  stated  under  the  first  clause 
of  the  fourth  subdivision  of  section  1,  a  130, 
p.  295,  of  the  employers'  liability  act  of 
March  4,  1893  (section  7083,  Burns'  Ann.  St 
1901):  "That  every  railroad  or  other  corpo- 
ration, except  municipal,  operating  in  this 
state,  shall  be  liable  for  damages  for  personal 
.  injury  suffered  by  any  employe  while  in  its 
service,  the  employe  sa  Injured  being  In  the 
exercise  of  due  care  and  diligence,   in  the 
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following  caaea.  •  •  •  Fourth.  Wbere 
suob  injury  was  caused  by  tlie  aegllgeace  of 
any  person  In  the  service  of  such  corporadon 
whQ  baa  charge  of  any  signal,  teiegtaph  of- 
fice, switch  yard,  ahop,  round-house^  looomo- 
tlve  engtDe  or  train  upon  a  railway.  *  *  *" 
Each  of  ttie  cars  of  appellant,  one  of  wtaicb 
the  motorman  and  conductor  had  charge  of 
when  tliia  accident  occurred,  "is  what  la 
known  aa  an  electric  car — tliat  is,  cars  wbicsb 
are  oi>erated  and  run  by  electricity  alone; 
and  each  of  said  cars  is  so  constructed  that 
they  can  be  and  are  controlled  by  a  motor- 
man,  who  takes  the  place  of  and  discharges 
the  duty  which  corresponds  to  that  of  the 
engineer  and  fireman  of  a  locomotive  used 
upon  steam  railways."  We  do  not  think  tho 
electric  car  In  this  case  comes  within  the 
deflnltion  of  a  "locomotiTe  engine"  adopted 
by  the  Supreme  Court  in  the  case  of  Jarvls 
T.  Hitch,  161  Ind.  217,  67  N.  B.  1057.  In 
that  caae  it  la  said  that  "by  tbe  term  'loco- 
motive engine,'  used  in  said  clauae,  the  Leg- 
islature only  Intended  an  engine  constructed 
and  used  for  tmctkxi  purposes  on  a  railroad 
track."  In  that  case  the  machine — a  pile 
driver — consisted  of  a  steam  engine  placed 
on  a  flat  car  at  one  end  and  the  driver  at  tbe 
other  end.  The  engine  was  uSed'to  lift  tbe 
hammer  and  let  It  drop  on  tbe  pile.  'A  chain 
ran  from  the  engine  to  a  sprocket  wheel  on 
the  axle  under  the  boiler,  and  by  this  means 
tbe  macbine  and  cars  belonging  to  it  were 
moved  from  place  to  place.  The  same  rea- 
aoning  through  which  in  that  case  it  was 
held  that  the  machine  was  not  a  locomotive 
engine,  within  the  meaning  of  that  teim  as 
used  in  the  employers'  liability  act,  precludes 
tbe  bolding  In  this  case  that  tbe  electric  car 
Is  a  locomotive  engine.  Neither  can  it  be 
Bald  that  an  electric  car,  such  as  that  de- 
scribed in  the  pleading,  comes  within  the 
meaning  of  tbe  term  "train  upon  a  railway," 
«B  used  in  the  act.  An  examination  of  tbe 
various  earlier  statutes  concerning  railroads 
discloses  that  in  the  general  provisions  con- 
cerning the  organization,  construction,  and 
operation  of  railroads  the  Legislature  has 
used  simply  the  term  "railroad,"  and  that  it 
has  used  It  tn  the  generally  accepted  sense 
of  "steam  railroad."  It  Is  no  doubt  true  that 
If  the  language  used  in  a  statute  is  sufBaient- 
ly  comprehensive  to  cover  unknown  condi- 
tions, and  the  same  language  would  prob- 
ably have  been  used  to  cover  certain  condi- 
tions had  those  conditions  existed  at  the  time 
of  tbe  enactment  it  should  be  held  to  apply 
to  such  conditions  arising  subsequent  to  tbe 
enactment.  That  is,  If  Interurban  railways 
and  electric  railways  had  been  in  operation 
generally  at  the  time  the  employers'  liability 
act  became  a  law,  and  tbe  Legislature  would 
probably  have  used  the  language  It  did  use 
In  that  act,  the  act  should  be  held  to  apply 
to  such  roads,  though  not  in  operation  gen- 
erally until  after  its  enactment.  But  the 
scope  intended  to  l>e  given  tbe  earlier  legis- 
lation may  to  an  extent,  at  least,  be 'indi- 


cated by  subsequent  legislation  upon  the 
same  general  subject-matter.  Since  tbe  ear- 
lleir  statutes  were  passed  the  Legislature  has 
itself  concluded,  aa  indicated  by  tbe  lan- 
guage used,  that  tbe  general  term  "railroad" 
does  not  Inclnde  "interurban  street  railroad," 
i*r  "sutnirban  street  railroad"  (section  5468a, 
Bums'  Ann.  St  1901),  or  "electric  roads" 
(sectlons.6168b,  5168d,  Bums'  Ann.  8t  1901), 
ex  "street  railroads"  (section  6450  et  seq.. 
Bums'  Ann.  St  1801).  Thus  section  6158b, 
Burns'  Ann.  St.  1901,  provides  that  "when  In 
case  two  or  more  railroads,  or  a  railroad  and 
an  electric  road  crossing  each  other  at  a  com- 
mon grade,  or  any  railroad  crossing  a 
stream" — providing  for  a  system  of  inter- 
locking switches.  In  that  statute  tbe  word 
"railroad"  is  clearly  distinguished  from 
"electric  road,"  and  the  Legislature  must 
have  taken  it  for  granted,  by  not  adding  any 
qualifying  word,  that  tbe  word  "railroad" 
would  be  understood  to  mean  "steam  road." 
The  general  railroad  law  gave  railroads  (sec- 
tion 5160,  Bums'  Ann.  8t  1901)  the  right  to 
appropriate  lands.  Another  statute  (section 
5468e,  Bums'  Ann.  St  1901)  gives  the  same 
power  to  "any  street  railroad  company  here- 
tofore or  hereafter  organized  under  the  laws 
of  the  state  of  Indiana,  and  desirbig  to  con- 
struct, or  having  heretofore  constructed,  any 
interurban  street  railroad  or  any  suburban 
street  railway."  It  will  be  noted  that  the 
statute  lost  cited  classes  an  interurban  street 
railroad  under  and  as  a  part  of  a  street  rail- 
road. See  Mordhurst  ▼.  Ft  Wayne,  etc,  T. 
Co.  (Ind.  Sup.)  71  N.  H.  (M2.  Other  inatan- 
ces  might  be  given  to  show  that  when  the 
Legislature  intended  a  statute  to  apply  to  a 
street  railroad  or  an  electric  road  the  road 
was  so  designated  in  the  act  snd  that  when 
steam  railroad  is  intended  the  word  "railroad" 
only  is  used.  'Moreover,  we  must  assume 
that  when  the  Legislature  passed  the  em- 
ployers' liability  act  of  March  4,  1898,  it  was 
dealing  with  and  acting  upon  existing  facts 
within. its  knowledge.  The  mischief  felt  and 
intended  to  be  remedied  was  then  certainly 
known.  It  cannot  be  assumed'  that  the  stat- 
ute was  passed  before  there  was  an  apparent 
necessity  for  its  enactment.  When  that  act 
was  passed,  aside  from  street  railroads  in 
cities,  steam  railroads  were  tbe  only  rail- 
roads in  operation  generally,  and  the  dan- 
gera  arising  from  the  operation  of  railroads 
were  to  a  very  large  extent  only  such  dan- 
gera  as  arose  from  the  operation  of  steam 
railroads.  At  that  time  there  were  few,  if 
any,  electric  roads,  as  now  known,  in  exist- 
ence in  this  state.  The  reasons  for  changing 
the  law  relating  to  master  and  servant,  as 
that  act  changed  it  were  at  that  time  to  be 
found  in  tbe  many  dangers  to  which  tbe 
numerous  persons  engaged  tn  operating 
steam  railroads  were  exposed,  and  the  many 
different  departments  of  labor  in  which  the 
workmen  were  employed.  It  Is  quite  tme 
that  an  electric  railroad,  as  we  now  know 
such  roads,  might  be  called  a  railroad;  but 
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as  said  In  Bridge  Proprietors  ▼.  Hoboken 
Co^  1  Wall,  116,  17  L.  Bd.  571:  "It  does  not 
follow  that  when  a  newly  Invented  or  dis- 
covered thing  l8  called  by  some  familiar  word 
which  comes  nearest  to  expressing  the  new 
Idea,  that  the  thing  so  styled  Is  really  the 
thing  formerly  meant  by  the  familiar  words. 
The  track  npon  which  the  steam  cars  now 
transport  the  traveler  or  his  property  is  call- 
ed a  'road';  sometimes — perhaps  generally — 
a  'railroad.'  The  term  'road'  Is  applied  to 
it,  no  doubt,  because  In  some  sense  it  Is  for 
the  same  purpose  that  the  road  bad  been 
used.  But  until  the  thing  was  made  and 
seen,  no  imagination,  even  the  most  fertile, 
conld  have  pictured  It  from  any  previous  use 
of  the  word  'railroad.'  Some  call  the  in- 
closure  In  which  passengers  travel  on  a  rail- 
road a  'coach,'  but  it  is  more  like  a  house 
than  a  'coach,'  and  Is  less  like  a  coach  than 
are  several  other  vehicles  which  are  rarely, 
if  ever,  called  'coaches.'"  See,  also,  Fank 
V.  St.  Paul  St  Ry.,  63  N.  W.  1099,  61  Mlnli. 
435,  29  li.  R.  A.  208,  S2  Am.  SL  Rep.  608; 
Sams  V.  St.  Louis,  etc.,  B.  Co.,  73  8.  W.  686, 
174  Mo.  53,  61  L.  B.  A.  475.  In  Fallon  V. 
West  End  St  Ry.  O).,  171  Mass.  240,  50  N. 
E.  536,  in  determining  whether  a  street  rail- 
way car  operated  by  electricity  upon  a  street 
railway  track  was  a  "locomotive  engine  or 
train  upon  a  railroad,"  the  court  said:  "But 
we  think  that  by  the  words  'locomotive  en- 
gine or  train  upon  a  railroad'  must  be  under- 
stood a  railroad  and  locomotive  engine  and 
trains  operated  and  run  or  originally  intend- 
ed to  be  operated  and  run  In  some  manner 
and  to  some  extent  by  steam.  This  un- 
doubtedly was  the  sense  in  which  the  words 
were  used  by  the  Legislature  when  the  statute 
was  enacted,  and  we  do  not  feel  Justified 
now  in  giving  to  them  the  broad  constmc- 
tion  for  which  the  plaintiff  contends.  Pos- 
sibly a  railroad,  where  ^e  motive  power  had 
been  changed  in  part  or  altogether  from 
steam  to  electricity,  or  some  other  mechan- 
ical agency,  but  which  retains  In  other  re- 
spects the  characteristics  of  a  steam  rail- 
road, would  come  within  the  province  of  the 
act  It  is  not  necessary,  however,  to  decide 
that  question  now.  The  defendant  is  a  street 
railway  operated  by  electricity,  and  running 
the  usual  street  car  in  the  usual  manner. 
We  think  that  the  car  belonging  to  it,  and 
operated  in  the  manner  in  which  cars  ui>on 
street  electric  lines  usually  are,  cannot  be 
said  to  be  a  locomotlTe  engine  or  a  train 
upon  a  railroad  within  the  meaning  of  the 
statute  in  question."  In  discussing  the  ex- 
pression "upon  a  railway,"  as  used  in  the 
act  the  author  of  Dresser's  Employers'  Lia- 
bility, {  80,  says  that  the  expression  "means 
a  steam  railway,  or  one  originally  operated 
as  such.  This  section  of  the  act  was  passed 
to  meet  the  dangers  arising  from  steam  rail- 
roads, and  it  was  enacted  at  a  time  before 
"<:tric  rail  ways  had  been  adopted,  or  street 
vaya  bad  become  a  source  of  peculiar 


danger."  See,  also,  Wbatley  v.  Zenida  Coal 
Co.,  122  Ala.  118,  26  South.  124;  Jarvls  t. 
Hitch,  supra. 

The  fifth  paragraph  of  the  complaint  pro- 
ceeds on  the  theory  that  the  injury  was 
caused  by  the  negligence  of  a  boy  whom  ap- 
pellant had  placed  in  charge  of  the  switch. 
It  is  averred  that  the  boy  was  young  and  in- 
experienced, and  not  of  sufficient  age  or  dis- 
cretion to  be  Intrusted  with  such  duties, 
which  appellant  knew.  If  this  paragraph 
sufficiently  charges  the  Incompetency  of  the 
switch  boy,  it  is  still  insufficient  for  failing 
to  aver  that  appellee  had  no  knowledge  of 
such  incompetency  prior  to  the  Injury.  See 
Bowles  V.  Indiana  R.  Co.,  supra,  and  cases 
cited;  Indianapolis,  eta,  Co.  v.  Foreman, 
supra,  and  cases  cited. 

The  fifth  paragraph  is  insufficient  under 
the  employera'  liability  act  as  it  is  held  that 
no  liability  iq  created  by  the  act  for  Injuries 
cansed  by  the  negligence  of  persons  in 
charge  of  a  switch.  Baltimore,  etc.,  R.  Go. 
V.  Little,  149  Ind.  167,  48  N.  E.  862 ;  Indian- 
apolis, etc.,  Co.  V.  Foreman,  supra. 

The  sixth  paragraph  of  complaint  avers 
that  the  work  car  was  old,  worn,  and  de- 
fective, and  In  such  condition  as  to  be  dan- 
gerous to  human  life,  which  was  known  to 
appellant  and  unknown  to  appellee.  But  the 
pleading  falls  to  show  that  this  defective 
condition  of  the  car  was  the  proximate  cause 
of  the  Injury.  No  facts  are  averred  showing 
any  causal  connection  between  the  defective 
condition  of  the  car  and  the  injury.  It  is 
not  that  because  of  this  defective  condition 
of  the  car  the  injury  occurred.  Facts  are 
averred  showing  that  because  of  the  defect- 
ive condition  of  the  car  it  was  run  in  on  the 
switch,  and  that  apiiellant's  agents  in  charge 
of  the  work  car  negligently  and  carelessly 
failed  to  communicate  that  fact  to  the  train 
dispatcher;  "that  while  said  defective  work 
car  was  so  placed  on  switch  No.  2,  with  plain- 
tiff and  other  laborers  thereon,  through  the 
negligence  of  defendant's  agents,  the  east- 
bound  passenger  car  was  carelessly  and  neg- 
ligently run  into  and  upon  said  side  track  at 
a  high  and  dangerous  rate  of  speed,  to  wit, 
35  miles  per  hour,  and  the  same  collided 
with  said  work  car  so  containing  plaintiff, 
mashing  and  breaking  said  work  car,  and 
throwing  plaintiff  against  seats  and  tim- 
bers," injuring  him.  If  these  averments 
mean  that  the  work  car  was  placed  on  the 
switch  through  the  negligence  of  appellant's 
agents,  it  does  not  appear  by  whom  the  pas- 
senger car  was  run  In  on  the  switch;  and. 
If  the  language  means  that  the  agents  In 
charge  of  the  passenger  car  negligently  ran 
the  same  npon  the  switch  and  Into  the  work 
car,  what  we  have  already  said  upon  other 
paragraphs  Is  applicable. 

The  separate  demurrer  to  the  first  second, 
fourth,  fifth,  and  sixth  paragraphs  of  com- 
plaint should  have  been  sustained. 

Judgment  reversed. 
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DTDIAMA  BAPTIST  PUB.  CO.  ▼.  AYBB  et 
aL    (No.  4.989.)i 

(Appellate  Cooit  of  Indiana,  DWidon  No.  2. 
Oct  14.  1904.) 

DKPOSITIOR8— NOTICE— SUinCISHOT. 

1.  Cnder  the  statute  requiring  that  a  party 
dniring  to  take  a  deposition  shall  give  notice 
to  the  adverse  party  'stating  that  the  deposition 
will  be  taken  at  a  Gxed  place  and  at  a  definite 
time,  a  deposition  taken  at  the  office  of  W.  G. 
8.,  727  Walnut  street,  on  a  notice  stating  that 
it  would  be  Uken  at  the  office  of  H.  O.  &,  725 
Walant  atreet,  will  be  auppressed. 

Appeal  from  Superior  Ck)art,  Marlon  Comi- 
ty;  Vincent  CUflTord,  Special  Judge. 

Action  by  F.  Wayland  Ayer  and  others 
against  the  Indiana  Baptist  PubllahlnK  Com- 
pany. From  a  Judgment  for  plalntiffg,  de- 
fendant appeals.    Reversed. 


WUbom  Wilson,  for  appellant 
Boemler,  for  appellees. 


Ctaaa.  O. 


WILET,  3.  Tbe  only  qtiestion  presented 
by  tbe  assignment  of  errors  is  the  orerml- 
Ing  of  appellant's  motion  for  a  new  trial. 
The  qaestlonB  to  be  considered  may  properly 
and  o(»clae]y  be  stated  ondier  three  beads: 
First,  tbat  the  decision  of  the  court  is  con- 
trary to  law,  and  not  supported  by  snlDclent 
erldenoe;  second,  tbat  the  trial  oonrt  erred 
In  oTerroling  appellant's  motion  to  suppress 
tlie  deposlt^n  of  Albert  O.  Bradford;  and, 
third,  tbat  the  oonrt  erred  in  allowing  appel- 
lees to  file  an  amended  complaint  after  tbe 
oondnslon  of  tbe  evidence  and  arguments  of 
oonnseL 

We  will  consider  and  determine  first  tbe 
second  question  above  stated.  There  are  two 
reasons  assigned  In  the  motion  to  suppress 
the  deposition,  the  first  of  which  is  that  it 
was  not  taken  at  the  place  indicated  and 
specified  by  tbe  notice.  The  deposition  was 
taken  by  appellees,  and  by  the  notice  it  was 
to  liave  been  taken  at  the  office  of  "H.  O. 
Stover.  725  Walnut  St,  aty  of  Philadelphia, 
County  of  Philadelphia  and  State  of  Penn- 
sylvania." on  the  6th  day  of  June,  1903,  be- 
tween the  hours  of  8  o'clock  a.  m.  and  6  p. 
m.  of  said  day.  The  certificate  of  the  notary 
public  before  whom  the  deposition  was  taken 
shows  tbat  it  was  taken  at  tbe  office  of  Wil- 
liam C.  Stover,  at  No.  727  Walnut  street,  in 
said  city,  county,  and  state,  on  tbe  day  speci- 
fied lo  tbe  notice,  and  between  tbe  hours  of 
10  a.  m.  and  12  o'clock  noon  of  said  day. 
The  certificate  further  shows  that  tbe  ap- 
pellant was  not  present  at  tbe  taking  of  tbe 
deposition,  either  in  person  or  by  attorney. 
There  are  two  reasons  why  this  motion 
should  have  been  sustained:  First,  the  dep- 
osition was  not  taken  at  tbe  office  of  the 
person  named  in  tbe  notice,  nor  was  it  taken 
at  the  place  therein  indicated.  H.  C.  Stover 
and  William  C.  Stover  are  entirely  two  dUIer- 
ent  persons.  The  notice  given  was  to  take  tbe 
deposition  at  tbe  office  of  H.  G.  Stover,  725 
Walnut  street,   while  the  certificate  show* 

Vetltlon  to  withdraw  waiver  denied. 


tbat  tbe  deposition  was  taken  at  the  offlcs  of 
William  C.  Stover,  727  Walnut  street  So  far 
as  Is  disclosed  by  tbe  record,  H.  C  Stover 
may  have  an  office  at  725  Walnut  street, 
while  William  C.  Stover  has  an  office  at  727 
Walnut  street  It  may  be  tbat  appellant  was 
not  present  either  in  person  or  by  attorney 
at  tbe  taking  of  tbe  deposition  because  it  was 
present  at  the  time  and  place  Indicated  in 
the  notice;  The  statute  requires  that  a  party 
desiring  to  take  a  deposition  shall  give  no- 
tice to  the  adverse  party,  and  in  such  notice, 
among  other  things,  it  must  be  stated  that 
such  deposition  will  be  taken  at  a  fixed  place 
and  at  a  definite  time.  There  is  such  a  vari- 
ance between  tbe  place  where  the  deposition 
was  actually  taken  and  where  the  notice 
required  It  to  be  taken  tbat  tbe  motion  to  sup- 
press should  have  been  snstained.  ^ 

Tbe  deposition  was  tbe  only  evidence  on 
behalf  of  the  appellees.  0)unsel  for  appel- 
lant has  discussed  at  some  length  the  action 
of  the  court  in  permitting  the  amended  com- 
plaint to  be  filed  after  the  close  of  tbe  evi- 
dence and  tbe  conclusion  of  tbe  argument, 
but  tbe  conclusion  we  have  reached  upon  the 
overruling  of  the  motion  to  suppress  l^e  iep- 
osltlon  renders  It  unnecessary  for  us  to  de- 
cide this  question. 

The  judgment  Is  reversed,  and  the  trial 
court  Is  directed  to  sustain  appellant's  mo- 
tion for  a  new  trlaL 


(33  Ind.  App.  66S) 
MAHONBY  T.  8TATH.    (No.  6,200.) 
(AppelUte  Oturt  of  Indiana,  Division   Na  L 
Oct  13,  1004.) 

COIITEtlPT— STATCUENT  FILEO  BT  JUOOE— FBI- 
SUMPTIOH  —  POWEB  OF  COORT  —  POWEB  OF 
IXaiStATnBC  —  ABBAIONMKNT  —  BTATITTB  — 
CO^STBnCTION^APPEAL — BECOBO  —  PBESENCI 
or  ACCUSBO  BEFOBE  COTTBT— UOTIOR  TO  SET 
ABIDE  JTTDOMEHT— BXCITAIr-EFFECT  AS  STATK* 
MENT  or  FAOT. 

1.  A  Statement  filed  by  a  Judge  and  entered 
of  record,  relating  to  an  alleged  eontempt  in 
the  presence  of  the  court,  impwts  absolute  ver> 
ity. 

2.  Where  tbe  conduct  of  an  attorney  is  di» 
orderly,  and  his  demeanor  toward  the  court  in- 
suiting,  the  court  has  power  of  its  own  motion 
to  punish  the  gnilty  person  summarily  for  con- 
tempt 

3.  Aside  from  any  power  conferred  by  the 
Legislature,  courts  possess  inherent  power  to 
punish  direct  contempts  and  to  ascertain  wheth- 
er a  particular  act  does  or  does  not  constitute 
a  contempt 

4.  Ilie  Legislature  bas,  within  limits,  power 
to  regulate  the  procedure  In  contempt  cases. 

5.  In  Bums'  Ann.  St  1901,  8  1023,  providing 
that  whenever  any  person  shall  be  arraigned 
for  a  direct  contempt  no  affidavit,  charge  in 
writing,  or  complaint  shall  be  required  to  be 
filed  against  him,  tbe  word  "arraigned"  is  used 
synonymously  with  "accused"  or  "charged,"  and 
not  in  the  sense  in  which  that  term  Is  nsed  in 
criminal  law. 

6.  When  the  court  adjudges  acts  or  conduct 
to  be  a  contempt  its  adjudication  is  a  convi» 
tion. 

7.  Under  the  direct  provisions  of  Bums'  Ann. 
St  1901,  I  1023,  relating  to  contempt  the  ao- 

1 1.  IM  ContMtpt,  VOL  iO,  (Srat  Sia.  11  •.  Ul.  ^ 
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'.  may  except,  and  appeal,  when  the  ptinish- 
inflicted  is  a  fine  of  $oO  or  more,  or  im- 


cosad 
ment 
prlsonment. 

8.  Where  the  record  In  a  contempt  proceed- 
ing does  not  affirmatively  show  that  the  accused 
was  present,  or  that  he  was  not  present,  in 
court  when  the  contempt  was  committed,  the 
presumption  that  he  was  present  will  be  in- 
dulged on  appeal. 

9.  On  appeal  in  contempt  proceedings  a  mo-, 
tion  to  set  aside  the  judgment  was  incorporated 
in  a  bill  of  exceptions.  The  bill  contained 
nothing  but  the  motion.  Beld,  that  a  recital  In 
the  motion,  as  one  of  the  grounds  for  setting 
aside  the  judgment,  that  it  was  rendered  with- 
out any  notice  or  appearance,  and  without  giv- 
ing accused  any  opportunity  to  be  heard,  is  not 
equivalent  to  a  statement  of  fact  incorporated 
in  a  bill  of  exceptions;  the  bill  itself  contain- 
ing no  evidence  of  any  irregular  proceeding. 

10.  Under  Burns'  Ann.  St.  1901,  i  1023,  re- 
lating to  direct  contempts  of  court,  providing 
that  the  charge  shall  be  reduced  to  writing  and 
substantially  set  forth  in  the  order  of  court  on 
tab  same,  the  court  has  power  to  make  a  charge 
orally  when  the  acts  complained  of  are  commit- 
ted, and  on  a  subsequent  day  put  the  charge  in 
writing  and  cause  it  to  be  recorded. 

11.  On  appeal  in  contempt  proceedings  the  rec- 
ord showed  that  the  order  book  entry  recited 
that  on  Etecember  21,  1903,  "the  following  pro- 
ceedings were  had  and  entered  of  record  in  the 
order  book,"  giving  the  number  of  the  book  and 
pages.  This  was  followed  with  a  statement  of 
the  court  to  the  effect  that  during  the  trial  of  a 
criminal  case,  on  December  16,  1903,  owing  to 
certain  disorderly  conduct  and  insulting  de- 
meanor toward  the  court,  appellant  had  been 
fined  $50  for  contempt.  It  did  not  appear  from 
the  statement  when  it  was  reduced  to  writing. 
Held,  that  statement  does  not  necessarily  show 
that  the  court  did  not,  on  December  16th,  when 
appellant  was  present,  adjudge  his  acts  and  con- 
duct to  be  a  contempt,  though  there  may  have 
been  no  judgment  until  December  Zlst,  when 
the  statement  was  reduced  to  writing. 

Appeal  from  Circuit  Court,  Cass  County; 
Jno.  S.  Lairy,  Judge. 

Michael  F.  Mahoney  was  fined  for  con- 
tempt of  court,  and  appeals.    Affirmed. 

M.  Winfield  and  M.  B.  Lairy,  for  appellant 
0.  W.  Miller,  L.  G.  Rothschild,  'c.  C.  Hadley, 
W.  O.  Geake,  and  G.  W.  Walters,  for  the 
State. 

ROBINSON,  3.  Appellant  appeals  from  a 
judgment  assessing  a  fine  of  $50  against  him 
for  a  direct  contempt  of  court.  From  a  state- 
ment filed  by  tbe  judge  and  entered  of  rec- 
ord December  21, 1903,  it  appears  that  during 
the  trial  of  a  criminal  case,  on  December  16, 
1903,  in  which  appellant  was  an  attorney  for 
the  accused,  after  tbe  court  had  overruled 
an  objection  by  appellant  to  a  question  asked 
a  witness  by  the  prosecuting  attorney,  ap- 
pellant commenced  to  argue  the  question, 
when  tbe  court  stated  that  the  ruling  had 
been  made,  and  be  did  not  care  to  hear  fur- 
ther argument,  whereupon  appellant,  in-  a 
rude  and  offensive  manner  and  in  a  loud 
tone,  said  to  the  court,  "I  want  to  know 
whether  I  am  going  to  be  heard  in  this  case 
in  the  Interest  of  my  client  or  not"  Where- 
upon the  court  replied  that  he  would  bear 
him  when  he  desired  to  hear  argument;  other- 
wise, not  Afterwards,  during  the  ezamlna- 
tian  ot  a  wltnasa,  a  question  was  aaked  by 


appellant  which  the  court  fetnaiked  the 
witness  had  already  answered,  whereupon 
the  appellant  referred  to  the  reporter,  say- 
ing, "I  want  to  see  whether  the  court  is  right 
or  not."  Afterwards,  when  the  court  had 
ruled  on  the  admission  of  certain  evidence, 
appellant  said  there  was  no  principle  of  law 
that  would  support  such  a  proposition,  and 
there  was  no  reason  in-  it  whereupon  the 
court  stated  to  appellant  tliat  euch  remarks 
were  improper,  and  that  his  conduct  on  sev- 
eral occasions  during  the  trial  had  been  Im- 
proper and  unbecoming  a  memb^  of  tbe  bar. 
Appellant  then  rose  to  his  feet  and  inter- 
rupted the  court  and  in  an  insulting  and 
insolent,  manner  said,  "Now  the  court  is 
talking  again,"  and  continued  in  substance 
to  say  that  the  court  not  only  in  this  trial, 
but  In  other  trials,  had  taken  exceptions  to 
his  conduct  that  the  court  had  permitted  an 
examination  of  the  jury  contrary  to  an  old 
and  well-established  rule  of  court  and  on 
its  own  motloii  had  intervened  and  bad  not 
permitted  a  witness  to  answer  a  question, 
and  then  began  to  argue  about  tbe  merits 
of  the  case  on  trial.  Tbe  court  replied  tliat 
the  meclta  of  the  case  on  trial  were  not  un- 
der discussion,  but  that  appellant's  conduct 
aa  an  attorney  was,  tliat  appellant's  conduct 
had  at  different  times  during  the  trial  been 
disrespectful  to  the  court  that  the  court 
would  require  lilm  to  maintain  a  respectful 
demeanor  towards  the  court  and  tliat  If  he 
did  not,  he  would  not  hear  him  in  the  trial, 
and,  if  it  became  necessary,  would  cause  him 
to  be  removed  from  tbe  courtroom.  At  this 
point  appellant  Interrupted  the  court  and  in 
an  Insulting  manner  stated  that  he  was 
ready  to  quit  practioe  in  that  court  when- 
ever proper  proceedings  were  brought  to 
disbar  bim.  The  court  replied  that  it  did  not 
deem  it  necessary  to  wait  for  such  proceed- 
ings. Whereupon  appellant  turned  to  the 
court,  and  said  in  an  InsultiBg  and  Insolent 
manner  that  "whenever  the  court  was  ready 
he  was  ready."  "Upon  the  foregoing  facta 
the  court  finds  Mr.  Michael  F.  Mahoney 
guilty  of  contempt  of  court  and  fixes  bis  fine 
to  the  state  of  Indiana  in  tbe  sum  of  $50. 
He  stands  committed  until  the  fine  and  costs 
are  paid  or  replevied,  and  tbe  sherlflf  will 
see  that  the  judgment  of  the  court  is  exe- 
cuted." Afterwards,  on  December  23,  1903, 
appellant  moved  to  set  aside  the  Judgment 
on  tbe  ground  that  the  judgment  is  Illegal 
and  void,  that  it  was  rendered  without  any 
notice  to  appellant  and  without  any  appear- 
ance or  arraignment  and  without  giving 
appellant  any  opportunity  to  be  beard  or  file 
any  counter  statement  In  explanation,  denial, 
or  extenuation,  which  motion  was  overruled. 
As  the  statement  filed  is  confined  to  mat- 
ters that  occurred  In  the  presence  of  the 
judge  and  in  open  court,  we  must  treat  it 
as  Importing  absolute  verity.  Holman  v. 
State,  105  Ind.  518,  6  N.  E.  556.  We  think 
the  abatement  shows  that  the  appellant  was 
gnll^  of  conduct  which  tended  to  Interrupt 
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and  embamuB  tbe  proceedings  at  th«  court 
and  to  tmpede  the  due  adminlatratlon  of 
Justice.  Els  conduct  was  disorderly,  and  his 
demeanor  towards  the  court  was  Insulting, 
and  was  such  that  the  court  might  and 
should,  on  its  own  motion,  have  noticed  and 
punished  summarily.  Dodge  v.  State,  140 
Ind.  284,  39  N.  B.  745.  The  only  question  is 
whether  the  fine  was  imposed  through  prop- 
er legal  procedure.  Appellant's  counsel  ar- 
gue that  the  statute  provides  for  arraign- 
ment, charge,  answer,  finding,  and  Judg- 
ment, and  that  the  record  does  not  disclose 
that  these  steps  were  followed.  Aside  from 
any  power  the  Legislature  may  attempt  to 
•confer,  courts  possess  Inherent  power  to  pun- 
ish direct  contempts.  It  Is  a  purely  Judicial 
power,  an  essential  auxiliary  to  the  prompt 
and  efficient  administration  of  the  law.  It 
springs  from  the  nature  and  constitution  of 
a  court,  is  of  the  essence  Of  a  court^s  exist- 
ence. It  is  a  power  as  old  as  courts  them- 
selves. It  exists  independent  of  any  legis- 
lation, and  can  neither  be  destroyed  nor  ma- 
terially abridged  by  the  Legislatures.  See 
Brown  v.  Brown,  4  Ind.  627,  68  Am.  Dec. 
641;  Ex  parte  Smith,  28  Ind.  47;  Little  v. 
State,  90  Ind.  338,  46  Am.  Rep.  224;  Rudolph 
V.  Landwerlen,  92  Ind.  34;  RapalJe  on  Con- 
tempts, i  1;  Holman  v.  State,  105  Ind.  513, 
5  N.  E.  856;  Hawkins  v.  State,  125  Ind.  570, 
25  N.  E.  818;  Flshback  v.  State,  131  Ind.  304, 
30  N.  E.  1088;  Ex  parte  Terry,  128  U.  S.  289, 
9  Sup.  Ct  77,  32  L.  Ed.  405. 

While  It  is  not  necessary  to  look  to  any  stat- 
ute to  ascertain  whether  a  particular  act  does 
or  does  not  constitute  a  contempt,  still  the 
Legislature  may,  within  limits,  regulate  the 
procedure  in  such  cases.  Hawkins  v.  State, 
supra;  Little  v.  State,  supra;  Cheadle  v. 
State,  110  Ind.  301, 11  N.  B.  426,  59  Am.  Rep. 
199.  The  statute  (section  1023,  Bums'  Ann. 
St.  1901)  makes  the  following  provision  for 
trial  for  direct  contempt:  "When  any  per- 
son shall  be  arraigned  for  a  direct  contempt 
In  any  court  of  record  in  this  state,  no  afB- 
davlt,  charge  In  writing,  or  complaint  shall 
be  required  to  be  filed  against  him,  but  the 
<x>urt  shall  distinctly  state  the  act,  words, 
signs  or  gestures,  or  other  conduct  of  the  de- 
fendant which  Is  alleged  to  constitute  such 
<H)ntempt;  and  such  statement  shall  be  re- 
duced to  writing,  either  by  the  Judge  making 
it  or  by  some  reporter  authorized  by  him  to 
fake  it  down  when  made;  and  the  same  shall 
be  substantially  set  forth  in  the  order  of  the 
«ourt  on  the  same,  together  with  any  state- 
ment made  in  explanation,  extenuation  or 
4ieiilal  thereof  which  the  defendant  may 
make  in  response  thereto;  and  the  court 
«faall  thereupon  pronounce  Judgment,  either 
acquitting  and  discharging  the  defendant  or 
Infllctliig  such  ponisbment  upon  him  as  may 
be  consistent  with  the  provisions  of  this  act; 
and  If  found  guilty,  the  defendant  shall  have 
the  right  to  except  to  the  opinion  and  Judg- 
ment o<  the  court.    And  in  all  cases  where 


the  defendant  may  be  adjudged  to  pay  k 
fine  of  fifty  dollars  or  more,  or  to  be  impris- 
oned fot  such  contempt,  he  shall  have  the 
right,  either  before  or  after  the  payment  of 
such  fine  or  undergoing  such  Imprisonment, 
to  move  the  court  to  reconsider  Its  opinion 
and  judgment  of  the  case,  upon  the  facts  be- 
fore it,  or  upon  the  affidavits  of  any  or  afl 
persons  who  were  actually  present  and  heard 
or  saw  the  conduct  alleged  to  have  consti- 
tuted such  contempt."  This  section  further 
provides  that  upon  these  affidavits  and  llie 
original  statement  the  accused  may  move  for 
a  new  trial  and  rescission  of  the  Judgment, 
and  If  the  motion  Is  overruled  the  accused 
may  except  and  file  a  bill  of  exceptions  as 
In  other  criminal  cases.  Provision  is  also 
made  for  an  appeal. 

We  cannot  agree  with  counsel  that  this 
statute  expressly  provides  for  arraignment. 
In  the  sense  of  that  term  in  criminal  proce- 
dure. Under  the  Criminal  Code  the  arraign- 
ment of  the  accused  consists  of  the  reading 
of  the  Indictment  or  Information  to  him  by 
the  clerk.  Section  1831,  Burns'  Ann.  St. 
1901.  And  if  the  record  in  such  case  shows 
an  arraignment,  It  necessarily  shows  the 
readiug  of  the  Indictment  or  Information  to 
the  accused.  Clare  v.  State,  68  Ind.  17.  But 
section  1023,  supra,  expressly  states  that  no 
affidavit,  charge  in  writing,  or  complaint 
shall  be  required  to  be  filed  against  the  ac- 
cused. It  is  true  the  section  uses  the  word 
"arraigned,"  but  it  is  used  synonymously 
with  "accused"  or  "charged."  Webster; 
Soule's  Synonyms.  He  could  not  be  arraign- 
ed, within  the  meaning  of  the  Criminal  Code, 
where  no  affidavit,  written  charge,  or  com- 
plaint bad  been  filed  against  him.  The  stat- 
ute clearly  contemplates  that  the  court  may 
make  the  charge  orally,  which  is  afterwards 
reduced  to  writing  and  the  substance  of  it 
set  out  in  the  order  of  the  court  on  the  same. 
In  Holman  v.  State,  supra,  it  is  said  to  be 
very  doubtful  whether  the  Legislature  has 
power  to  require  the  Judge  to  make  any 
formal  written  charge,  where  the  act  consti- 
tuting a  direct  contempt  is  committed  dur- 
ing an  open  session  of  court  and  in  the  pres- 
ence of  the  Judge.  The  statute  does  not  re- 
quire that  the  statement  made  by  the  ac- 
cused in  explanation  or  denial  of  the  charge 
shall  be  in  writing.  It  cannot  be  doubted 
that  conduct  in  the  presence  of  the  court 
might  be  of  such  character  that  the  court 
could  impose  punishment  summarily,  in 
such  case's  trial  Is  not  contemplated.  No 
issue  is  to  be  formed.  When  the  court  uu- 
Judges  the  acts  or  conduct  to  be  a  contempt, 
its  adjudication  is  a  conviction.  The  ac- 
cused may  except  and  appeal;  and  if  the 
punishment  indicted  Is  a  fine  of  $50  or  more, 
or  imprisonment,  provision  is  made  for  'a 
motion  for  a  new  trial  and  rescission  of  the 
Judgment  and  an  appeal. 

We  agree  with  counsel  that  such  proceed- 
ings should  not  be  taken  acalnat  tbe  aocosed 
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la  Us  timenct.  Bat  w«  unnot  presmiw  that 
the  court  did  this.  The  record  does  not  show 
that  thla  was  done.  It  does  not  afflrmatlTely 
appear  that  appellant  was  present  It  does 
not  afflrmatlTely  appear  that  he  was  not  pres- 
ent It  has  been  held  time  and  again,  both 
In  dvil  and  criminal  cases,  that  the  appellate 
tribonal  must  presnme  in  favor  of  the  r^- 
nlarlty  and  validity  of  the  proceedings  of  the 
trial  court,  and,  until  the  contrary  la  made  to 
appear  by  the  record,  this  presumption  must 
control  Thus  In  LlUard  t.  State,  161  Ind. 
822,  60  N.  B.  883,  a  reversal  was  asked  be- 
cause the  record  did  not  show  that  the  trial 
court,  before  pronouncing  Its  judgment  sen- 
tencing the  defendant,  Informed  him  in  re- 
gard to  the  verdict  and  called  upon  him  to 
show  legal  cause  why  Judgment  should  not 
be  pronounced,  under  section  1923,  Burns' 
Ann.  St  1901,  which  provides  that,  "when  the 
defendant  appears  for  Judgment  he  must  be 
Informed  by  the  court  of  the  verdict  of  the 
Jury,  and  asked  whether  he  has  any  legal 
cause  to  show  why  Judgment  should  not  be 
pronounced  upon  him."  The  court  said:  "If 
the  lower  court  however,  failed  to  discharge 
Its  duty  toward  the  defendant  in  the  manner 
required  by  the  statute.  In  not  informing  him 
•f  the  verdict  and  calling  upon  him  to  show 
cause,  if  any  he  bad,  the  burden  is  upon  him, 
on  appeal,  to  show  affirmatively  such  failure 
by  the  record;  and.  In  the  absence  of  such 
showing,  we  must  under  the  well-affirmed 
rule,  presume  that  the  trial  court  discharged 
Its  duty  as  the  law  exacted.  The  mere  si- 
lence of  the  record,  as  In  the  case  at  bar, 
does  not  suffice  to  present  the  question  which 
appellant  seeks  to  have  reviewed  under  his 
third  assignment  of  error."  See,  also,  Camp- 
bell T.  SUte,  148  Ind.  627,  47  N.  B.  221;  Mc- 
Corkle  v.  State,  14  Ind.  39;  Porter  v.  State, 
17  Ind.  415;  Ayers  v.  State,  88  Ind.  275; 
Shotfner  v.  State,  08  Ind.  519;  Houk  v.  Bar- 
tbold,  78  Ind.  21.  It  Is  true  it  is  held  that 
upon  appeal  in  a  criminal  case  the  record 
must  show  affirmatively  that  the  accused  was 
arraigned,  or  waived  It  and  that  he  pleaded 
to  the  indictment  or  Information,  or  that, 
standing  mute  and  refusing  to  answer,  a  plea 
was  entered  fbr  him  by  the  court  McJunklns 
7.  State,  10  Ind.  140;  Tlndall  v.  State,  71  Ind. 
814;  Hicks  v.  State,  111  Ind.  402,  12  N.  El. 
622;  Bowen  t.  State,  108  Ind.  411,  9  N.  B. 
878;  Miller  v.  State,  26  Ind.  App.  152.  59  N. 
B.  287;  Manhattan  Oil  Co.  v.  State,  26  ind. 
App.  693,  60  N.  E.  732.  This  ruling  is  based 
npon  the  positive  terms  of  the  Statute.  Weir 
T.  State,  116  Ind.  210,  16  N.  B.  631. 

The  motion  to  set  aside  the  judgment  is 
Incorporated  In  a  bill  of  exceptions.  The  bill 
contains  nothing  except  the  motion.  One  of 
the  grounds  of  the  motion  Is  that  the  judg- 
ment was  rendered  without  any  notice  or 
appearance,  and  without  giving  appellant  any 
opportunity  to  be  heard.  But  this  recital  In 
the  motion  cannot  perform  the  office  of  a 
statement  of  the  fact  Incorporated  in  a  bill 
»f  axoaptlona.   The  bill  itself  contains  no  evi- 


denoe  of  any  Irregnlar  proceedings.    See  Mas- 

terson  r.  State,  144  Ind.  240,  43  N.  B.  138; 
EUlotf  8  App.  Proc.  H  294,  816. 

What  we  have  said  is  upon  the  assnmpttoa 
that  the  record  itself  does  not  In  any  way 
show  that  appellant  was  present  when  char- 
ged with  the  contempt  But  we  do  not  think 
It  can  be  said  that  the  record  conclusively 
shows  that  the  alleged  contempt  was  oonunlt- 
ted  on  December  16th  and  no  action  taken 
thereon  until  December  21st  The  order  book 
entry  recites  that  on  the  21st  day  of  Decem- 
ber, 1903,  "the  following  proceedings  were 
had  and  entered  of  record  In  Order  Book  42, 
pages  150,  151,  152,  and  163,  as  follows,  to 
wit"  This  Is  followed  with  the  statement, 
the  substance  of  which  we  have  already  giv- 
en, and  the  statement  is  followed  Immediate- 
ly by  the  court's  finding  and  judgment  there- 
on, as  already  set  out  in  full.  As  the  court 
Is  not  required  to  make  the  charge  in  writ- 
ing, we  do  not  think  it  can  be  said  that  the 
record  conclusively  shows  that  no  action  was 
taken  by  the  court  as  to  the  alleged  contempt 
until  December  2l8t  It  does  not  appear 
from  the  statement  itself  when  It  was  re- 
duced to  writing.  It  only  appears  that  the 
statement  was  not  entered  in  the  order  book 
until  December  21st  The  statute  does  not 
require  that  the  charge  shall  be  reduced  to 
writing  immediately  upon  its  being  made,  but 
it  requires  that  the  charge  (which  may  have 
been  previously  made  orally)  shall  be  reduced 
to  writing,  and  "the  same  shall  be  substan- 
tially set  forth  in  the  order  of  the  court  sn 
the  same."  The  court  could  have  made  the 
charge  orally  on  December  16th,  when  ttie 
acta  complained  of  were  committed,  and 
when  it  appears  appellant  was  present,  and 
on  that  date  could  have  adjudged  appellant 
guilty  of  contempt  and  afterwards  put  the 
charge  In  writing  and  caused  the  same  to  be 
recorded  on  December  2lBt  There  may  have 
been  no  Judgment  until  December  2l8t  when 
the  statement  was  entered  of  record;  but  the 
statement  does  not  necessarily  show  that  the 
court  did  not  on  December  16tb,  when  appel- 
lant was  present  adjudge  the  acts  and  con- 
duct to  be  a  contempt 

Judgment  affirmed. 

'       (M  ma.  App.  U4I 
BOARD  OF  SOHOOIi  COM'RS  OF  Cm  OF 
INDIANAPOLIS  T.  BBNDBR.  (No.  5,012.)* 

(Appellate  Court  of  Indiana,   Division  Na  2. 
Oct  11,  1904.) 

OONTaACT— mSTAKS  IN  BID  lOB  WOSX— UOHt 
TO    UESCIICD. 

1.  Where  a  bidder  for  a  pablic  building,  hav- 
ing very  little  time  after  notice  of  the  letting 
of  the  contract  and  before  the  filing  of  the  bids, 
In  making  up  hia  bid  from  his  estimate  book. 
In  which  he  bad  estimated  the  different  parts 
of  the  work  separately,  by  mistake  tamed  twe 
leaves  and  omitted  an  estimate  on  one  part  of 
the  worL  in  consequence  of  which  hia  bid  as 
Bubmitted  was  several  thousand  dollan  lower 
than  he  Intended  «r  than  the  work  oonld  ks 

■Rehearint   danM.     Tranilu'   to   Supreme   Oonrt 
denied. 
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done,  the  acceptance  of  inch  bid  did  not  create 
a  contract,  for  want  of  the  meeting  ,of  the 
minds  of  the  parties ;  and,  the  mistake  being  an 
ezcusa.ble  one,  a  complaint  setting  up  such  facta, 
and  that  he  promptly  notified  the  board  having 
chaise  of  the  work  of  the  mistake,  and  the 
contract  was  let  to  the  next  higher  bidder,  states 
a  cause  of  action  in  equity  for  the  rescission 
of  his  bid  and  the  recovery  of  a  deposit  made 
as  a  guaranty  that  he  would  enter  into  a  con- 
tract if  his  bid  waa  accepted. 

Appeal  from  Superior  Conit,  Marlon  Cotm- 
ty;  Vinson  Carter,  Judge. 

Action  by  Conrad  Bender  against  the  board 
of  school  commissioners  of  the  city  of  In- 
dianapolis. From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Albert  Baker  and  Edward  Daniels,  for  ap- 
pellant   A.  F.  Denny,  for  appellee. 

WILEY,  J.  This  cause  waa  transfwred 
from  the  Supreme  Court  Appellee  was 
plaintifl  below,  and  his  complaint  was  held 
good  on  a  demurrer  for  want  of  sufficient 
facts,  and  the  only  question  presented  by 
the  assignment  of  error  is  the  sufficiency  of 
the  complaint 

The  substantial  averments  of  the  complaint 
are:  That  appellant  had  advertised  for  com- 
petltire  bids  for  the  erection  of  an  addition 
to  one  of  its  school  buildings.  That  the  no- 
tice published  for  such  bids  contained  the 
following  clause:  "Each  proposal  must  be 
accompanied  by  a  certified  check  for  the  sum 
of  9300  as  a  guaranty  that  the  bidder  will 
enter  into  a  contract  and  file  a  satisfactory 
bond  with  the  Iraard  of  school  commissioners 
of  the  city  of  Indianapolis,  within  the  time 
specified.  A  failure  on  the  part  of  the  con- 
tractor to  enter  the  contract  will  forfeit  the 
said  amount  or  amounts  deposited."  It  was 
further  averred:  That  all  bids  and  proposals 
shonld  be  at  the  office  of  appellant  on  or  be- 
fore 4  o'clock  p.  m.  of  February  26,  1902. 
That  the  appellee  did  not  see  the  notice  as 
published,  ^ut  that  after  its  publication  ap- 
pellant's architect  notified  him  to  make  esti- 
mates, and  to  make  a  bid  and  proposal  for 
the  work  according  to  the  plans  and  specifi- 
cations. That  on  the  22d  day  of  February, 
1902,  he  furnished  appellee  such  specifications, 
and  Informed  him  that  his  bid  must  be  ac- 
companied with  a  certified  check  for  $300, 
and  must  be  in  at  or  before  4  o'clock  p.  m. 
of  February  25,  1902.  That  the  plans,  speci- 
fications, and  addenda  to  the  specifications 
for  the  construction  and  erection  of  said 
building  contained  the  following  provisions, 
to  wit:  "Notice  to  Bidders.  Sealed  proposals 
will  be  received  for  an  addition  to  school 
building  No.  33,  cof'ner  Sterling  and  Twelfth 
streets,  until  12  o'clock  noon,  the  25th  day  of 
February,  1902,  at  the  office  of  the  board  of 
school  commissioners  (Library  Building)  of 
the  city  of  Indianapolis,  Indiana."  That  the 
addenda  to  said  specifications  were  prefixed 
thereto,  and  contained  on  the  first  page  there- 
of the  following,  to  wit:  "Bids  to  be  opened 
8  p.  m.  Feb.  25,  instead  of  noon,  as  specified." 


That  appellee  examined  said  specifications 
tor  no  other  pmpose  than  to  ascertain  the 
description  of  the  materials  and  of  the  work 
required,  and  that  he  did  not  read  at  any 
time  the  proTlsions  in  the  specifications  and 
addenda  above  quoted  as  to  the  time  of  open- 
ing said  bids.  That  be  did  not  know  until 
after  the  25th  day  of  February  that  he  ml0it 
bare  had  until  8  o'clock  p.  m.  of  said  day  in 
which  to  prepare  and  present  bis  bids  and 
proposals  as  aforesaid.  That  appellee  did 
examine  the  plans  and  specifications,  and 
made  his  estimate  for  all  the  work  and  ma- 
terial, and  returned  the  same  to  the  archi- 
tect on  said  25th  day  of  February,  1902,  after 
haying  carefully  placed  his  estimates  in  his 
book,  known  and  designated  as  hia  "estimate 
book."  That  the  plana  and  specifications  fur- 
ther provided  that  bidders  should  make  sev- 
eral and  separate  bids  on  certain  work  and 
material,  which  would  be  obllg:atory  and  per- 
emptory on  the  bidders  and  appellant,  and 
were  afterwards  described  by  appellant  as 
"general  or  regular  bids,"  and  on  certain  oth- 
er material  and  work  therein  spedfled,  which 
was  designated  therein  as  "alternate  base- 
ment and  foundation  plan";  the  adoption  and 
use  of  bids  last  aforesaid  to  be  optional  with 
appellant  That  the  material  and  work  de- 
scribed in  said  "alternate  and  foundation 
plan"  was  not  to  be  required  of  the  bidder, 
except  at  the  option  of  appellant  That  on 
the  25th  day  of  February,  1902,  exactly  at 
4  o'clock  p.  m.,  he  delivered  his  bid  in  writ- 
ing, signed  by  him,  to  appellant  at  the  place 
designated  in  the  notice,  which  bid  was  in  the 
following  words  and  figures,  to  wit:  "Indian- 
apolis, February  25th,  1902.  Board  of  School 
Commissioners:  I,  the  undersigned,  propose 
to  build  addition  to  No.  83,  according  to  plans 
and  specifications,  for  the  sum  of  $11,337. 
Also,  additional  for  alternate,  $3,349." 

The  complaint  further  avers  that  appellee 
relied  upon  and  believed  the  architect's  state- 
ment aforesaid  that  said  bids  must  be  in  at 
or  before  4  o'clock  of  said  day;  that  in  mak- 
ing his  said  bid  and  proposal  he  intended 
to  include  therein  his  estimates  for  all  ma- 
terial and  work,  including  that  which  was 
optional,  as  well  as  that  which  was  obliga- 
tory, and  that  he  made  and  placed  in  his 
"estimate  book"  all  such  estimates  accord- 
ingly; that  the  placing  of  bis  bid  and  esti- 
mate was  delayed  without  any  fault  or  neg- 
ligence on  his  part,  but  solely  through  the 
delay  of  two  of  his  sub-bidders,  until  the 
hour  of  3:30  p.  m.  of  said  day,  and  that  In 
order  to  get  his  bid  and  proposal  filed  at  4 
p.  m.,  as  he  understood  was  requisite,  there 
was  no  sufficient  opportunity  for  verification 
of  his  bids;  that  he  erroneously  snbmitted 
his  bid  as  aforesaid  fOr  the  obligatory  and 
peremptory  part  of  said  work;  that  his  bid 
and  proposal,  in  order  to  cover  and  Include 
all  of  said  work  and  material,  should  have 
embraced,  and  was  intended  to  embrace,  his 
estimate  for  the  obligatory  and  peremptory 
material  and  work,  as  aforesaid,  the  sum  of 
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93,349,  and  the  farther  amn  of  fl.oei,  each 
of  said  amountB  being  on  e^arate  pages  of 
bis  "estimate  book,"  in  addition  to  sold  sum 
of  111337,  which  was  on  a  separate  and  dis- 
tinct page  thereof;  that  appellee's  bid  and 
proposal,  in  order  to  embrace  all  the  material 
and  worlc,  should  have  been  In  the  sum  made 
up  of  the  three  amounts  last  aforesaid,  to 
wit,  $15,750.  It  is  further  avcinred  that  ap- 
pellee's estimates  for.  bis  bid  on  the  optional 
and  alternate  work  and  material  aforesaid 
were  In  said  "estimate  book"  on  a  fourth  and 
distinctly  separate  page,  and  that  his  bid  on 
said  branch  of  said  erection  was  intended  by 
him  to  have  been,  and  should  have  been,  in 
the  sum  of  $1,172,  instead  of  the  sum  of  $3,- 
349,  as  aforesaid.  It  is  then  averred  that,  in 
putting  into  writing  his  form  of  bid  and 
proposal,  owing  to  the  limit  of  time  as  he 
understood  It,  it  was  necessary  that  said  bid 
and  proposal  be  forwarded  and  dellTered  in 
great  haste,  and  that  he,  In  so  hastily  making 
up  said  bid,  mistook  the  totals  on  the  first 
page  of  bis  "estimate  book;"  to  wit,  $11,337, 
as  and  for  bis  estimate  for  all  the  obligatory 
work  and  material,  or.  In  other  words,  In  the 
sum  of  $4,413  less  than  his  estimates,  and  in 
that  amount  less  than  be  intended  and  un- 
derstood. It  Is  further  averred  that  In  bis 
haste  in  drafting  and  submitting  bis  bid  and 
estimate  appellee  mistook  the  amount,  $3,349, 
which  was  a  part  of  his  estimate  on  the  work 
and  material  of  the  obligatory  part  of  such 
erection,  for  tiie  amount  of  his  estimate  on 
said  "alternate  basement  and  foundation 
plan,"  optional  with  appellant,  and  errone- 
ously made  his  bid  and  proposal  for  said  op- 
tional material  and  work  for  the  said  sum 
of  $3,349,  Instead  of  for  tlie  sum  of  $1,172,  or, 
in  otber  words,  In  a  sum  $2,177  greater  than 
he  Intended  and  understood.  It  is  then  aver- 
red that  he  delivered  his  said  bid  as  afore- 
said without  any  knowledge  on  the  part  of 
the  appellee  that  he  might  have  delayed  such 
delivery,  without  detriment,  until  8  o'clock 
p.  m.  of  the  same  day.  It  is  then  averred 
that  at  8  o'clock  p.  m.  on  February  25,  1902, 
appellant  opened  and  examined  the  bid  and 
proposal  of  appellee,  and  those  of  others,  and 
found  appellee's  bid  to  be  the  lowest  and  best 
for  the  obligatory  and  optional  work  and  ma- 
ta*lal  combined,  and  formally  accepted  the 
said  bid;  that  on  .the  following  day  appel- 
lant, through  Its  architect,  notified  appellee 
of  such  acceptance,  but  that  he,  having  dis- 
covered his  mistake  and  error  so  made  and 
committed,  forthwith  Informed  said  architect 
concerning  the  same,  and  on  the  same  day 
notified  John  El  Cleland,  appellant's  business 
director,  that  because  of  said  mistake  and  er- 
ror be  would  not  and  could  not  accept  or 
enter  into  a  contract  for  tbe  construction  of 
said  addition;  that  on  the  26th  day  of  Feb- 
ruary appellee  further  notified  appellant  in 
writing  to  the  same  effect,  and  requested  tbe 
return  of  tbe  certified  check,  and  that  on  tbe 
Utta  day  of  March  following  be  again  de- 
manded 0t  appellant  tbe  return  of  said  cer- 


tified dieck,  or  Its  equivalent  In  money;  and 
that  appellant  wholly  refused  and  still  re- 
fuses to  return  said  certified  check,  but  baa 
cashed  the  same,  and  has  converted  the  pro- 
ceeds thereof  to  its  own  use.  It  Is  then  aver- 
red that  appellee  never  assented  to  the  mak- 
ing of  the  bid  and  proposal  for  the  construction 
of  said  addition  for  any  amount  less  than  Us 
estimates  placed  in  bis  "estimate  book,"  and 
that  his  mistake  and  error  was  material  and 
ruinous,  if  enforced  by  contract,  and  that  It 
Is  inequitable  and  unconscionable  in  appel- 
lant to  take  advantage  of  appellee's  mistake 
and  error. 

The  complaint  then  sets  out  a  summary  of 
the  eight  bids  made  for  the  construction  of 
the  addition,  and  such  bids  on  obligatory  and 
material  work  vary  from  $11,337,  appellee's 
bid,  to  $22,400 ;  and  on  bids  on  optional  ma- 
terial and  work  they  vary  from  $3,340,  ap- 
pellee's bid  to  $835.  It  is  then  averred  that 
tbe  great  discrepancy  between  appellee's  bid 
and  proposal,  and  those  of  others,  and  espe- 
cially the  discrepancy  between  his  bid  and 
those  of  all  others  as  to  the  optional  ma- 
terial and  work,  were  suffldent  and  reason- 
able notice  to  appellant,  at  tbe  time  of  open- 
ing and  considering  said  bids,  that  appellee 
bad  made  a  material  and  ruinous  mistake  In 
making  his  bid  and  proposal,  and  that  by  rea- 
son thereof  appellant  had  notice  sufficient  to 
put  It  on  Its  guard  that  his  bid  and  proposal 
were  such  that  he  bad  not  In  fact  assented 
thereto.  It  Is  then  aveired  that  If  appellant 
had  returned  the  certified  check  aforesaid, 
or  the  proceeds  thereof.  It  would  be  and  re- 
main in  the  same  condition  as  if  appellee  bad 
not  made  his  said  bid  and  proposal,  contain- 
ing, as  it  did,  tbe  aforesaid  material  and 
ruinous  mistake  and  clerical  error,  and  that 
appellant  has  suflTered  no  legal  wrong  or 
damage  from  appellee's  failure  to  enter  Into 
contract  and  file  bond;  the  work,  both  com- 
pulsory and  optional,  having  been  let  after 
appellee's  said  notice  of  February  26,  1902, 
to  Schumacher  Company  at  $14,500  and 
$1,070,  respectively,  or  in  the  aggregate  $15,- 
570,  being  the  bid  and  proposal  next  blgher 
than  appellee's.  It  is  then  averred  that  ap- 
pellee is  not  Informed  and  does  not  know 
whether  appellant  holds  and  retains  the  cer- 
tified check  and  tbe  avails  thereof  as  a  for- 
feiture or  penalty,  or  as  and  for  appellant's 
damages  for  appellee's  failure  to  enter  Into 
the  contract  and  file  bond,  but  tliat  tbe  with- 
holding and  the  refusal  to  return  said  check 
or  avails,  under  whatever  claim  of  appellant. 
Is  wholly  Inequitable  and  nnconscionable, 
and  that  in  equity  and  good  conscience  ap- 
pellee's erroneous  bid  and  proposal,  and  ap- 
pellant's acceptance  thereof,  should  be  whol- 
ly rescinded  and  held  for  naught. 

The  prayer  of  the  eomplalut  Is  that  appel- 
lee's bid  and  proposal,  and  appellant's  ac- 
ceptance thereof,  be  rescinded,  and  that  ap- 
pellee's check,  or  the  proceeds  thereof,  be  re- 
turned or  paid  to  appellee. 

Under  tiie  facts  pleaded  we  must  deter> 
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mine  tbe  sufficiency  of  the  complaint,  not 
upon  tbe  theory  of  a  mutual  mistake,  but  a 
mistake  of  appellee  alone.  The  averment  in 
the  oomplaint,  that  the  discrepancy  between 
appellee's  bid  and  those  of  others  was  suffi- 
cient and  reasonable  notice  that  appellee  had 
made  a  material  and  ruinous  mistake,  and 
that  by  reason  thereof  appellant  had  notice 
sufficient  to  put  it  on  its  guard  that  appellee 
had  not  assented  thereto,  is  not  sufficient  to 
show  that  the  mistake  was  mutual.  The  re- 
maining question  Is:  Do  the  facts  pleaded 
entitle  appellee  to  relief  by  reason  of  bis  own 
mistake? 

Tbe  facts  show  a  material  and  ruinous 
mistake  In  appellee's  bid  as  submitted  to  ap- 
pellant, and  tbe  facta  constituting  the  mis- 
take are  specifically  stated,  and  by  them  it 
appears  that  appellee's  bid  was  $4,413  less 
than  that  made  by  his  aggregate  estimates. 
The  mistake  from  which  he  asks  relief  is 
that  by  his  hurry  in  submitting  bis  bid,  and 
which  he  understood  had  to  be  submitted  by 
a  definite  and  fixed  time,  he  omitted  to  in- 
clude in  bis  aggregate  bid  estimates  upon  cer- 
tain parts  of  the  work,  which  be  has  made 
and  placed  upon  different  pages  of  his  "esti- 
mate book."  As  the  demurrer  admits  the 
facts  well  pleaded.  It  Is  clear  that  appellee's 
bid  was  not  what  he  Intended  it  to  be.  In 
other  words,  he  did  not  intend  to  submit  a 
bid  by  which  he  agreed  to  do  the  work  for 
tlie  amount  designated.  Under  the  facts  ap- 
pellee never  entered  lato  a  contract  by  which 
appellee  was  to  do  the  work  for  a  fixed  com- 
pensation. By  the  very  terms  under  which 
tbe  bid  was  submitted,  it  was  contemplated 
that,  if  appellee's  bid  was  accepted,  a  con- 
tract between  the  parties  was  to  be  entered 
\nto.  By  advertising  for  bids,  and  by  ap- 
pellee's submission  of  a  bid,  and  acceptance 
of  It  by  appellant,  it  might  properly  be  said 
that  a  tentative  or  preliminary  contract  was 
made;  but  it  was  not  the  contract  contem- 
plated by  the  parties.  If  there  was  not  an 
nggregatio  mentll,  then  there  was  no  binding 
obligation.  Certain  it  is  that  appellee  had 
no  intention  to  submit  a  bid  for-  acceptance, 
by  which  be  was  to  furnish  the  material  and 
do  the  work  for  $4,000  less  than  the  esti- 
mates he  made.  From  the  complaint  it  is 
evident  that  in  making  and  submitting  his 
bid  he  did  not  rely  upon  the  published  no- 
tice, but  upon  the  invitation  and  statements 
of  appellant's  engineer.  So  far,  therefore,  as 
the  notice  for  competitive  bids  Is  concerned, 
it  can  have  but  little,  if  any,  influence  in  this 
connection.  The  complaint  shows  that  ap- 
pellant complied  with  the  statute,  and  hence 
it  was  not  at  fault  The  complaint  also 
shows  that  appellee  acted  In  good  faith,  for 
he  relied  upon  the  statements  of  the  archi- 
tect, and  from  the  time  he  was  invited  to  sub- 
mit a  bid  his  time  was  limited.  The  manner 
in  which  appellee  made  the  mistake  is  spe- 
cifically described,  and  It  was  one  that  could 
easily  occur.  Be  placed  his  estimates  upon 
different  portions  of  the  work  on  separate 


pages  of  Iiis  "estimate  book,"  and  In  bis  hur- 
ry he  turned  two  pages,  instead  of  one,  and 
thus  omitted  to  carry  forward,  in  his  aggre- 
gate bid,  a  material  portion  of  his  estimate. 
There  Is  one  thing  clear,  and  that  is  that  in 
his  own  mind  and  judgment  he  did  not  agree 
to  enter  into  a  contract  to  furnish  the  ma- 
terial and  do  the  work  according  to  the  plajas 
and  specifications  furnished  him  by  the  ar- 
chitect, for  the  amount  designated  by  his  bid. 
According  to  the  facts  pleadeil,  appellee  was 
not  negligent  and  careless  la  submitting  bis 
bid  as  he  did. 

This  is  not  an  action  to  reform,  bat  to  can- 
cel, what  appellant  assumes  was  a  contract. 
In  2  Kent,  Cotam.  I  477,  the  following  rule  is 
declared:  "Mutual  consent  Is  requisite  to 
the  creation  of  the  contract,  and  It  becomes 
bfnding  when  a  proposition  is  made  on  one 
Bide  and  accepted  on  the  other;  and,  on  the 
other  hand.  It  is  no  contract  if  there  be  an 
error  or  mistake  of  a  fact,  or  in  circumstance, 
going  to  the  essence  of  It.  This  is  a  clear 
pi^ndple  of  universal  Justice.  'Non  videntur 
qui  errant  conseutlre' "  It  is  an'  equitable 
rule  declared  by  Mr.  Kent  "that  he  who  errs 
is  not  considered  as  consenting.''  In  this 
case  the  appellee  erred  by  what  appears  to  be 
an  excusable  mistake.  Mr.  Justice  Story,  in 
bis  work  on  Equity  Jurisprudence  at  Bec> 
tion  138i,  speaking  of  mistakes  as  afFecting 
contracts,  says:  "But  where  the  mistake  la 
of  so  fundamental  a  character  that  the 
ndnds  of  the  parties  have  never  in  fact  met, 
or  where  an  unconscionable  advantage  has 
been  gained  by  mere  mistakes  or  misappre- 
hension, and  there  was  no  gross  negligence 
on  the  part  of  the  plaintiff,  either  In  falling 
Into  the  error  or  in  not  sooner  making  re- 
dress, and  no  intervening  rights  have  ac- 
crued, and  the  parties  may  still  be  placed  in 
statu  quo,  equity  will  Interfere,  in  Its  discre- 
tion, in  order  to  prevent  intolerable  injus- 
tice." In  line  with  tbe  above  it  is  declared 
to  be  the  rule  "that  no  contract  of  sale  Is 
reciprocally  obligatory  upon  parties  thereto, 
if  it  be  founded  upon  an  injurious  mistake 
of  a  material  fact  forming  the  basis  of  the 
contract"    Story  on  the  Law  of  Sales,  {  145. 

A  case  illustrative  of  tbe  principle  here  in- 
volved }s  that  of  Harran  v.  Foley,  62  Wis. 
584,  22  N.  W.  837.  In  that  case  the  plaintiff 
claimed  to  have  purchased  of  defendant  some 
cattle  for  ?161.50.  The  defendants  claimed 
to  have  intended  to  state  the  price  at  $261.60, 
and  accepted  $20  on  the  purchase  price. 
When  he  was  informed  that  the  plaintiff  un- 
derstood the  price  to  be  $161.50,  he  tendered 
back  tbe  $20  paid.  In  the  decision  of  the 
case,  the  court  said:  "It  is  evident  that  the 
minds  of  the  parties  never  met  upon  the 
question  of  the  price  to  be  paid  for  the  cat- 
tle, and  therefore  there  was  in  fact  no  sale. 
Tlie  pretended  purchase  having  been  tepa- 
dlated  by  the  defendant  before  tbe  cattle 
were  in  fact  delivered  to  the  plaintiff,  and 
tiie  earnest  money  tendered  back  to  him,  the 
plaintiff  acquired  no  title  to  the  cattle,  and 
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the  Jadsment  was  properly  rendered  against 
him."  So  here  it  Is  evident  that  the  minds 
of  the  parties  never  met,  and  hence  appellant 
acquired  noi  rights  under  appellee's  erroneous 
or  mistaken  bid. 

It  is  not  equitable,  therefore,  for  appellant 
to  profit  by  the  mistake,  and  under  the  facts 
pleaded  appellee  is  entitled  to  relief.  The 
demnrrer  to  the  complaint  was  properly  over- 
ruled.    Judgment  affirmed. 

COMSTOCiEC,  J.,  concurs  In  resolt 


<84  InO.  App.  420) 

UNION  TRACTION  CO.  OP  INDIANA  r. 
BDCKLAND.  (No.  4,93&)* 

(AppeUats  Conrt  ot  Indiana,  OivisloB  Na  1. 
Oct  26,  1904.) 

KASm  AND  SKBVAirr-^INJTTBIXS  TO  SEBVAIT^- 
OMISSION    TO    BAND    TBACKS— AS8DUPTI0II 

or  BISK— PBoxniATs  cACsa— pleading. 

1.  In  an  action  a^inst  a  street  railroad  for 
injuries  to .  a  motormon,  a  complaint  alleging 
that  defendant  was  in  the  habit  of  roughin; 
the  rails  on  a  grade  by  sanding  them,  bnt  on  a 
certain  date  negligently  failed  to  do  so,  or  to 
take  any  meana  or  precaution  to  prevent  the 
cars  from  slipping,  sufficiently  averred  defend- 
ant's dereliction  of  duty,  without  further  stat- 
ing what  other  meana  coald  have  been  used  to 
make  the  track  safe. 

2.  The  omission  of  a  street  railroad  to  rongh- 
en  or  sand  its  track  at  a  place  where  a  steep 
grade  makes  sanding  necessary  in  order  to  make 
the  track  safe  for  the  operation  of  cars  ii  neg- 
ligence. 

3.  The  negligent  omission  of  a  street  railroad 
to  sand  its  track,  in  consequence  of  which  a 
car  became  nnmanageable,  and  collided  with  an- 
other car,  injuring  a  motorman,  was  the  proxi- 
mate cause  of  such  injury. 

4.  A  motorman  on  a  street  car  assumes  the 
usual  and  ordinary  risks  incident  to  bis  employ- 
meat,  so  far  as  such  risks  are  known  to  him, 
or  could  be  known  by  the  exercise  of  ordinary 
and  reasonable  care. 

5.  Where  a  street  railroad  bad  recognised  Its 
duty  to  make  the  track  safe  for  the  operation 
of  cars  by  ronghing  or  sanding  the  same,  a 
motorman  who  knew  this  fact  bad  a  right  to 
rely  upon  the  performance  of  such  duty  by  the 
railroad,  in  the  absence  of  knowledge  that  the 
custom  of  sanding  the  track  had  tieen  changed, 
and  at  a  time  when,  by  reason  of  darkness,  be 
could  not  see  whether  the  track  was  sanded  or 
not 

Appeal  from  Superior  Court;  Madlsoti  Coun- 
ty; H.  C.  Ryan,  Judge. 

Action  by  James  F.  Bnckland  against  the 
Union  Traction  Company  of  Indiana.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

J.  A.  Van  Osdol,  W.  A.  Kimnger,  and  W. 
8.  Diven,  for  appellant.  Bagot  &  Bagot  and 
Ellison  &  Elli%  for  appellee. 

ROBINSON,  J.  Appeal  from  a  Judgment 
In  appellee's  fayor  for  damages  for  a  per- 
sonal injury.  The  complaint  avers  that  on 
appellant's  road  is  a  grade  so  steep,  and  of 
such  cliaiacter,  that,  in  order  to  operate  cars 

*R*bsartBg  denied  January  10,  1905. 
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with  reasonable  safety,  and  prerent  Hie  cars 
from  sliding  down  the  grade  l>eyond  the  con- 
trol of  the  person  In  charge.  It  was  neces- 
sary to,  and  appellant  did,  up  to  Noyember  10; 
1899,  roughen  the  rails  by  sanding  the  same; 
that  appellant  on  that  day,  knowing  the 
track  was  not  sanded  and  was  in  a  danger- 
ons  condition,  "negligently  and  carelessly 
failed  and  neglected  to  sand  or  in  any  way 
roughen  said  track  upon  said  grade  or  to 
take  any  means  or  precaution  of  any  kind  to 
prevent  the  cars  from  slipping  upon  said 
grade,  or  render  the  said  grade  reasonably 
safe  for  the  operation  of  can  on  the  same~; 
that  on  the  date  above  mentioned  appellee 
was  in  the  employment  of  appellant  as  a 
motorman,  and  while  in  charge  of  a  motor 
car  with  tralien  attached,  all  heavily  loaded 
with  passengen,  started  down  the  grades 
without  knowing  the  track  liad  not  been  sand- 
ed nor  made  safe,  and  being  unable  to  see 
the  condition  by  reason  of  darkness,  and  be- 
lieving it  had  been  made  safe  and  had  been 
sanded,  as  it  had  at  all  times  previously; 
tliat  because  of  appelhinfs  failure  to  sand 
and  roughen  the  track  and  make  the  same 
reasonably  safe  the  cars  became  unmanage- 
able, and  the  same  did,  by  reason  of  the 
dangerous  condition  of  the  track,  slip  down- 
ward on  the  grade,  colliding  with  another 
car,  injuring  appellee.  Appellant's  motion  to 
make  the  complaint  more  specific  by  averring 
specifically  what  precaution  should  have  been 
taken  by  appellant  to  have  prevented  the  In- 
Jury  was  overruled.  It  is  said  in  argument 
that  appellant  was  apprised  of  the  fact.  If  It 
was  a  fact,  as  to  how  the  car  became  nn- 
manageable, or  why  appellee  could  not  con- 
trol it,  but  that  as  the  cause  of  complaint  Is 
an  alleged  omission  of  duty,  the  pleading 
should  state  definitely  of  what  the  omission 
consisted.  In  support  of  their  argument 
counsel  cite  Tipton,  etc.,  Co.  v.  Newcomer, 
166  Ind.  348,  58  N.  E.  842.  In  that  case  the 
charge  was  that  appellant  company  bad  neg- 
ligently permitted  its  high-pressure  line  to 
become  "defective^  insufficient,  and  out  of 
repair,"  and'  it  was  held  error  to  overrule  a 
motion  to  make  more  spedflc.  The  company 
certainly  bad  the  right  to  know  how  and  in 
what  way  the  line  was  defective,  insufficient 
and  out  of  repair,  and  the  court  so  held. 
But  in  the  case  at  bar  the  complaint  avers 
that  up  to  the  day  In  question  the  company 
did  roughen  the  rails  at  that  place  by  sand- 
ing them,  and  that  at  the  time  of  the  injury 
it  Is  averred  tliat  the  company  negligently 
failed  to  sand  or  in  any  way  roughen  Qie 
rails,  or  to  take  any  measure  or  precantlon 
of  any  kind  to  prevent  can  from  slipping. 
It  cannot  be  said  that  the  complaint  should 
state  what  other  means  could  have  been  used 
to  make  the  track  safe  after  It  was  averred 
that  It  Iiad  been  the  custom  of  the  company, 
to  make  the  track  safe,  to  roughen  the  nils 
by  sanding  them.  Appellant  had  recognized 
the  necessity  of  making  the  track  safe,  and 
bad  employed  certain  means,  and  tbe 
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plaint  avers  tbat  It  negligently  failed  to  nse 
snch  means  or  any  other  to  make  the  track 
sate.  The  track  was  defective  and  the  plead- 
ing shows  anfflciently  how  It  was  defective. 
Appellant  was  called  upon  to  answer  for  In- 
juries caused  by  a  defective  track,  knowledge 
of  which  It  had,  and  of  which  the  Injured 
party  was  Ignorant.  See  Heltonvllle,  etc., 
Co.  V.  Fields,  138  Ind.  58,  3»  N.  B.  529;  In- 
diana, etc..  Go.  T.  Stewart,  7  Ind.  App.  568, 
34  N.  E.  1019. 

It  Is  also  argued  tbat  the  demurrer  for 
want  of  facts  should  have  been  sustained. 
The  pleading  shows  the  steep  grade;  that  it 
was  necessary  to  ronghen  or  sand  the  track 
to  make  it  safe;  the  previous  custom  of  sand- 
ing the  track  to  make  it  safe  for  the  opera- 
tion of  cars,  appellant's  failure  to  sand  the 
track,  or  to  take  any  precaution  to  make  It 
safe,  on  the  morning  of  the  injury;  appel- 
lee's reliance  on  this  custom,  and  bis  ignor- 
ance of  the  condition  of  the  track,  and  the 
reason  he  could  not  see  the  track;  tbat,  if 
tlie  track  had  been  in  proper  condition  for 
use,  be  could  have  controlled  the  car;  and 
that  by  reason  of  the  negligent  failure  to 
ronghen  or  sand  the  track  tbe  car  became  un- 
manageable, and  appellee  was  nnable  to 
manage  or  control  the  same.  If  it  was  nec- 
essary, because  of  the  steep  grade,  to  rough- 
en or  sand  the  track  to  make  it  safe  for  the 
operation  of  cars,  appellant's  omission  to  do 
so  was  negligence,  and  if,  because  of  this 
negligent  omission,  the  cars  became  unman- 
ageable, and  collided  with  another  car,  caus- 
ing the  injury,  such  negligent  omission  was 
the  proximate  cause  of  the  Injury,  because 
it  was  the  efficient  cause.  Appellee  assum- 
ed the  usual  and  ordinary  risks  incident  to 
his  employment  as  motorman,  so  far  as  such 
risks  were  known  to  him,  or  could  have  been 
Imown  to  him  by  the  exercise  of  ordinary 
and  reasonable  care.  He  had  no  knowledge 
of  the  fact  that  the  custom  of  sanding  the 
track  to  make  it  safe  had  been  changed,  and 
be  gives  a  sufficient  reason  for  not  discover- 
ing at  the  time  that  the  track  was  not  safe. 
Tlie  company  had  previously  recognized  its 
duty  to  make  the  track  safe  for  the  opera- 
tion of  cars  by  roughing  or  sanding  the  same, 
which  appellee  knew,  and  there  Is  nothing 
In  the  pleading  to  show  that  appellee  had 
no  rigbt  to  rely  upon  the  performance  of  this 
continuing  duty.  See  Brazil,  etc.,  Co.  v. 
Hoodlet,  129  Ind.  327,  27  N.  E.  741,  and  cases 
dted;  Louisville,  etc.,  Co.  v.  Etanning,  131 
Ind.  528,  31  N.  £.  187,  31  Am.  St  Rep.  443. 

The  only  remaining  error  assigned  is  over- 
ruling appellant's  motion  for  a  new  trial, 
and  the  only  questions  raised  under  this  as- 
signment are  tbat  the  verdict  of  the  Jury  is 
not  snstained  by  sufficient  evidence,  and  is 
contrary  to  law.  Counsel  on  both  sides  have 
set  ont  in  their  briefs  copious  extracts  from 
the  evidence,  which  is  quite  voluminous,  and 
Is  conflicting.  No  ^ood  purpose  would  be 
snhserved  by  setting  ont  the  evidence  upon 
these   disputed  questions.    An  examination 


of  the  record  discloses  that  there  Is  evidence 
to  sustain  the  Jury's  conclusion  upon  the  ma- 
terial questions  in  the  case.  We  cannot  dis- 
turb this  conclusion  without  weighing  the 
evidence.  We  find  no  reversible  error  in  tlie 
record. 
Judgment  affirmed. 


(33  Ind.  App.  67S) 
TAYLOR  V.  SCHOOL  TOWN  OF  PETERS- 
BURGH.    (No.  6,03a) 

(Appellate  Ck>urt  of  Indiana,  Division  No.  2. 
Oct  25,  1904.) 

BCHOOIA  AND  SCHOOL  DI8TBICTB  —  TEACHEBS— 

EJtPLOYMKNT— 8TATDTE8— CONSTBUCTIOH 

— CONTBACTS— IRDEFINnENBSS. 

1.  It  is  not  conclasive  against  the  validity  of 
a  contract  for  the  employment  of  school-teach- 
ers, required  to  be  in  writmg  by  Burns'  Ann.  St 
1901,  g  6989a  (Acts  Gen.  Assem.  1899,  p.  173, 
c  111),  that  it  consists  of  more  than  one  instrn- 
ment 

2.  Plaintiff's  identity  as  the  party  referred  to 
In  a  contract  for  the  employment  of  school- 
teachers being  a  subject  of  legitimate  averment 
and  proof,  it  was  immaterial  that  she  was  refer- 
red to  therein  only  by  her  surname,  and  that  no 
(Christian  name  was  given. 

3.  The  provision  of  Bums'  Ann.  St  1901,  | 
6089a  (Acts  Gen.  Assem.  1899,  p.  173,  c.  Ill), 
requiring  all  contracts  for  the  employment  of 
school-teachers  to  be  in  writing  and  signed  by 
both  parties,  is  mandatory. 

4.  A  teacher  cannot  recover  from  a  school 
corporation  for  breach  of  an  executorjr  contract 
of  employment,  unless  the  contract  is  so  defi- 
nite as  to  be  capable  of  specific  enforcement 

6.  Plaintiff  filed  her  application  for  a  posi- 
tion as  a  teacher  in  the  public  schools  of  de-' 
fendant  school  corporation,  and  the  minutes  of 
the  board  showed  that  the  board  met  in  regular 
session,  whereupon  a  motion  was  carried  to 
employ  plaintiff  and  certain  others  as  teachers 
for  the  ensuing  year,  on  condition  that  each  of 
the  teachers  named  should  attend  at  some  place 
of  learning  a  teachers'  summer  training  school. 
The  order  of  the  board,  however,  was  silent  as 
to  when  the  schools  were  to  begin  for  the  en- 
suing year,  and  also  as  to  the  day  or  month  and 
grade  plaintiff  was  to  teach,  nor  was  there  any 
writing  fixing  her  compensation.  Plaintiff  at- 
tended a  training  school  as  required,  but  was 
not  permitted  to  teach.  Held,  tbat  such  con- 
tract was  not  sufficiently  definite,  within  Burns' 
Ann.  St.  1901,  §§  5989a,  5980b  (Acts  Gen.  As- 
sem. 1899,  p.  173,  c.  Ill),  requiring  such  con- 
tracts to  be  in  writing  signed  by  the  parties  to 
be  charged,  etc,  to  entitle  plaintiff  to  recover 
for  breach  thereol 

Appeal  from  Circuit  Court,  Pike  County; 
E.  A.  Ely,  Judge. 

Action  by  Frank  R.  Taylor  against  the 
School  Town  of  Petersburgh.  From  a  Judg- 
ment In  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

E.  P.  Richardson,  A.  H.  Taylor,  and  J.  B. 
McCullough,  for  appellant  J,  W.  Wilson,  for 
appellee. 

OOMSTOCK,  J.  Appellant,  who  was  the 
plaintur  below,  filed  her  amended  complaint 
in  one  paragraph,  in  which  she  alleged: 

"That  on  the  24th  day  of  May,  1901,  sh» 
was  a  resident  of  the  town  of  Petersburg,  to 
said  county  and  states  and  bad  been  employ 
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ed  as  a  teacher  In  tbe  achools  of  said  town 
for  ten  years  prior  thereto.  That  at  said 
time  she  was  a  regular  licensed  teacher  of 
said  county,  and  had  and  held  and  now 
holds  the  necessary  license  and  certificate 
from  the  county  superintendent  of  schools 
of  said  county,  which  authorized  her  to  be 
employed  In  any  of  the  schools  of  said  coun- 
ty. That  the  defendant  Is  a  school  corpora- 
tion under  the  corporate  name  of  the  Town 
of  Petersburg,  Indiana.'  That  on  the  24tb 
day  of  May,  1901,  Leslie  Lamb.  Simeon  J. 
Haines,  ^ylv^ster  Thompson  were  duly  elect- 
ed the  qualified  and  acting  board  of  trustees 
of  said  school  corporation,  and  Simeon  J. 
Haines  was  the  secretary  of  said  hoard  <Jf 
trustees.  That  on  the  24th  day  of  May, 
1001,  the  plaintiff,  by  the  style  of  *F.  B. 
Taylor,'  made  her  application  in  writing  to 
the  defendant  for  a  position  as  teacher  In 
the  public  schools  of  said  town  for  the  ensu- 
ing year  In  the  words  and  figures  following: 
'Petersburg,  Ind.,  May  24,  1901.  Mr.  8.  J. 
Haines,  Secretary  School  Board — Dear  Sir: 
Will  you  please  place  this,  my  application  for 
the  position  of  teacher  in  the  Petersburg 
public  schools  for  the  ensuing  year,  before 
the  Board  of  Trustees  at  their  annual  meet- 
ing? Acting  on  the  suggestion  of  Prof.  W. 
H.  Foreman,  I  wish  to  say  to  the  Board  that 
I  will  take  advantage  of  a  course  In  some 
educational  Institution  during  the  coming  va- 
cation. I  have  not  decided  yet  just  where 
or  when,  but  will  give  the  subject  my  atten- 
tion as  soon  as  possible.  Hoping  this  will 
be  satisfactory,  I  remain.  Yours  respectfully 
F.  B.  Taylor* — ^whlch  application  was  duly 
received  by  said  board.  That  said  trustees 
met  In  said  regular  session  on  the  25th  day 
of  May,  1901,  when  all  were  present,  at  which 
time  they  passed  an  ordinance  and  contract, 
entered  of  record,  employing  the  superintend- 
ent and  teachers  for  said  defendant  to  teach 
in  ail  of  the  departments  of  said  school  of 
said  town  for  the  then  ensuing  school  year, 
and,  after  having  duly  considered  the  appli- 
cation of  the  plaintiff,  employed  her  In  writ- 
ing as  a  teacher  in  said  school  for  the  ensuing 
school  year,  as  follows:  'Petersburg,  May  25, 
1901.  School  Board  met  In  regular  session. 
Members  present:  S.  Thompson,  Leslie  Lamb 
and  S.  3.  Haines.  It  Is  moved  and  seconded 
that  William  H.  Foreman  and  J.  H.  Risley  be 
elected  Superintendent  and  High  Principal, 
respectively,  for  the  ensuing  year — corried. 
Moved  and  seconded  that  the  following  teach- 
ers be  employed  for  the  ensuing  year:  Misses 
Serepta  Dean,  Grigsby,  Coats,  HIgglns,  Thlr- 
za  Dean,  Taylor,  and  Basslnger — carried. 
The  above  teaqhers  are  to  be  retained  on 
condition  that  each  attend  at  some  place  of 
learning  the  summer,  a  teachers'  training 
school  Motion  made  and  seconded  that 
teachers  employed  In  public  schools  are  for- 
bidden from  dancing,  card  playing  and  using 
tobacco — carried.  S.  J.  Haines,  Secretary.' 
That  in  making  the  record  of  employment  the 
secretary  of  said  board  omitted  to  Insert  the 


given  name  of  the  plaintiff  In  said  record,  but 
that  she  was  the  person  referred  to,  and  the 
one  who  was  intended  to  be  and  waa  employ- 
ed by  said  board.  That  pursuant  to  her  ap* 
plication  and  the  order  of  said  board  the 
plaintiff  attended  a  teachers'  training  school 
at  the  city  of  Terre  Haute,  Indiana,  and  ex- 
pended the  stun  of  fifty  dollars  in  expenses 
and  tuition  therefor.  That  the  plaintiff  fully 
complied  with  all  the  conditions  of  her  said 
contract,  and  did  not  engage  In  any  of  the 
acts  forbidden  by  said  defendant  That  aft- 
erwards, after  the  beginning  of  said  school 
year,  Wm.  H.  Foreman,  superintendent  of 
said  schools,  and  while  acting  as  such,  as- 
signed the  plaintiff  to  the  eighth  grade  or 
grammar  department  of  said  school,  which 
position  the  plaintiff  accepted  as  the  teacher 
thereof.  And  the  plaintiff  says  that  on  the 
day  of  August,  1901,  the  said  defend- 
ant, by  said  board  of  trustees,  repudiated 
said  contract  hereinbefore  set  forth,  and  em- 
ployed another  teacher  in  the  place  of  the 
plaintiff,  without  her  consent,  and  refused 
to  recognize  the  plaintiff  as  a  teacher  in  said 
school,  although  she  was  ready,  able,  and 
willing  to  perform  her  said  contract  with  the 
defendant,  and  so  Informed  said  board  of 
trustees  of  the  defendant,  but  the  defendant 
refused  to  perform  its  part  of  said  contract. 
That  the  defendant  brought  against  her  no 
charges  or  accusations  of  Immorality  or  In- 
competency, but  without  any  cause  whatever 
violated  said  contract  as  aforesaid.  That 
when  she  learned  that  said  defendant  had 
repudiated  said  contract  It  was  at  a  season 
of  the  year  when  she  could  not  obtain  similar 
employment  as  a  teacher  elsewhere,  although 
she  made  diligent  effort  to  obtain  such  eni- 
ployment.  That  she  was  compelled  to  and 
did  lose  from  her  said  business  as  a  teacher 
all  of  the  time  of  said  school  year  as  afore- 
said. That  at  the  beginning  of  said  school 
she  was  present  and  tendered  her  services  as 
teacher  In  said  schools,  and  offered  to  teach 
therein,  as  she  had  agreed  to,  and  the  de- 
fendant refused  to  accept  her  said  services 
as  such  teacher.  That  her  services  as  such 
teacher  as  fixed  by  law  is  fifty  dollars  per 
month,  or  two  dollars  and  fifty  cents  per  day 
for  each  day's  service  as  teacher  In  any  and 
all  of  the  schools  of  said  county.  That  the 
school  of  the  defendant  for  the  school  year 
1901  continued  nine  months,  being  one  hun- 
dred and  eighty  days  of  school  taught  there- 
in. That  plaintiff  is  damaged  in  the  sum  of 
five  hundred  dollars,  which  Is  due  and  un- 
paid. Wherefore,  the  plaintiff  demands 
judgment,"  etc.  The  court  sustained  the  de- 
fendant's demurrer  for  want  of  facts  to  the 
complaint.  Failing  to  plead  further,  judg- 
m'ent  was  rendered  against  the  appellant  for 
costs.  The  ruling  upon  the  demurrer  is  as- 
signed as  error. 

The  General  Assembly  of  the  state  of  In- 
diana (Acts  1899,  p.  173,  e.  Ill;  sections  5989a. 
5989b,  Burns'  Ann.  St  1901)  passed  an  act 
to  provide  for  contracts  between  teachers 
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and   school   corporations.    Section   1   Is   aa 
follova:    "That  all  contracts  hereafter  made 
by  and  between  teachers  and  school  corpo- 
i»tioD8  of  the  state  of  Indiana  shall  be  In 
writing,  signed  by  the  parties  to  be  charged 
thereby  and  no  action  shall  be  brought  upon 
any  contract  not  made  In  conformity  to  the 
proYlalons  of  this  act"  Section  2.  "For  the 
purpose  of  carrying  this  act  into  effect  the 
school  trustees  of  the  several  school  corpo- 
rations of  this  state  shall  provide  a  public 
record  of  uniform  blank  contracts  to  be  care- 
fully worded  under  the  direction  of  the  Su-  I 
perintendent  of  Public  Instruction  and  cause  | 
BQch  contracts  to  be  signed  therein,  which  j 
record  shall  be  deemed  a  public  record  open  1 
to  inspection  of  the  i)eople  of  their  several  I 
school  corporations."    This  act  was  in  force  I 
at  the  time  that  the  alleged  contract  was  j 
made.    Is  the  contract  valid  and  enforce-  > 
able  under  the  statute?    It  is  not  conclnsive  j 
against  the  validity  of  the  contract  that  it  I 
consists  of  more  than  one  instrument  of  writ-  i 
Ins.    licacb  v.  Ratns  et  al.,  149  Ind.  152,  48 
N.  K  868.    Nor  do  we  regard  the  fact  that 
tbe  order  of  the  school  board  mentions  "Tsy- 
lor"    as    one    of  the    teachers,    giving    no 
Christian  name,  as  a  serious  omission.    The 
Identity   of  a  party   referred   to   In   a   con- 
tract is  the  legitimate  subject  of  averment 
and   of  proof.    Zann  et  ux.   v.  Haller,   71 
Ind.   137,  36  Am.  Rep.   193.    The  language  '■ 
of    tbe    act   is   free   from    ambiguity.    Its  { 
enactment  doubtless  had  origin  In  the  oplu-  ; 
Ion    of   the  Legislature   of  the  importance  i 
to  prevent   misunderstandings   in   contracts  ■ 
between  school  boards  and  teachers.    It  Is  I 
a  matter  of  Judicial  history  that  much  lltiga-  ; 
tlon  haa  grown  out  of  verbal  contracts  for  ' 
teaching  in  the  public  schools.    The  writer  | 
of  the  opinion,  Davis,  C.  J.,  in  Jackson  School  I 
Township  V.  Shera,  8  Ind.  App.  332,  35  N.  E.  ; 
842,  says:    "The  writer  not  only  agrees  with  | 
Judge  Elliott  that  'there  is  much  reason  for  ' 
acmtinlzing    with    care   contracts    made   so  j 
far  in  advance  of  the  school  year  as  was  | 
that    here   sued  on,   and  sound  policy   re-  i 
quires  that  tbe  terms  should  be  so  definitely 
fixed   and  made  known  that  all  interested 
may  have  full  and  reliable  information,'  but 
Is  also  of  the  opinion  that  sound  policy  re- 
qnirea    that   the    lawmaking   power    should  I 
prescribe  that,  when  the  minds  of  the  parties  i 
meet  as  to  the  terms  of  such  contract,  the  i 
same    should   be   reduced   to    writing    and  I 
signed,  before  the  school  corporation  shall  i 
be  lield  liable  In  damages  for  the  subsequent  I 
violation  thereof  by  the  officer."    It  is  not  | 
Improbable  that  this  expression,  added  to  i 
tbe   growing  litigation  upon  teachers'  con-  i 
tracts,  liad  mucu  to  do  with  the  enacting  | 
of  tbe  law  under  consideration.    Tbe  pur-  | 
pose  of  the  Legislature  la  apparent.    The 
language  of  tbe  statute  Is  clear.    It  is  not 
open  to  construction.    It  furnishes  the  best 
means  of  its  own  exposition.    Board  of  Com- 
missioners, etc.,  V.  Dnvis,  136  Ind.   503,  36  ' 
N.  EL  141,  22  L.  R.  A.  513;   Boyd,  Admr  v.  j 
72  N.B.— 11 


Brazil,  etc.,  Co.,  25  Ind.  App.  161.  57  N.  B. 
782.  The  provisions  that  the  contract  shall 
be  in  writing  and  signed  by  both  parties 
are  mandatory.  Stuart  v.  City  of  Cambridge, 
125  Mass.  102;  Starkey  v.  City  of  Minneapo- 
lis, etc.,  19  Minn.  208  (OU.  16^.  A  teach- 
er cannot  recover  from  a  school  corpora- 
tion for  tbe  breach  of  an  executory  contract 
unless  it  is  so  full  and  definite  as  to  be 
capable  of  specific  enforcement.  Falrplay 
School  Township  v.  O'Neal,  127  Ind.  95,  26 
N.  E.  686.  The  Application  of  appellant  for 
employment  and  tbe  resolution  of  tbe  school 
board  as  set  out  in  the  ccnaplaint  do  not 
tell  wben  the  schools  in  the  town  of  Peters- 
burg began  In  the  year  1901 — neither  the 
day  nor  the  month— nor  the  grade  appellant 
Was  to  teach,  nor  the  pay  she  was  to  receive. 
It  cannot  be  claimed  that  they  are  definite 
in  these  essentials  to  a  complete  contract 
"It  Is  frequently  provided  by  statute  that 
all  public  contracts  shall  be  tn  writing.  This 
being  a  mandatory  provision  and  restrictive 
of  the  power  of  the  corporation  to  contract 
It  must  be  compiled  with  else  tbe  contract 
Is  Invalid."  Beach  on  Public  Cot-porations, 
§  253.  See,  also,  sections  251,  .252,  691,  697, 
1136.  A  township  trustee  is  a -special  agent 
possessing  statutory  powers  only,  and  Is 
without  general  authority  to  bind  the  town- 
ship. He  can.  bind  it  when  he  does  what 
the  statute  authorizes,  and  does,  it  in  the 
manner  prescribed.  Peck-Williamsoo,  etc., 
Co.  V.  Steen,  etc.,  30  Ind.  App.  639,  66  N.  E. 
909,  and  autborities.  A  school  trustee,  like 
the  board  of  coimty  commissioners,  whose 
duties  are  defined  and  prescribed  by  statute, 
cannot  do  any  act  which  is  not  either  ex- 
pressly or  impliedly  autiiorlzed  by  statute. 
Board,  etc.,  v.  Fertich,  18  Ind.  App.  1,  46  N. 
B.  699;  Gavin  v.  Board,  etc.,  101  Ind.  201, 
3  N.  E.  846;  Board,  etc.,  v,  Barnes,  123 
Ind.  403,  24  N.  E.  137;  First  Nat  Bank  of 
Marion  v.  Adams  School,  etc.,  17  Ind.  App. 
380,  46  N.  E.  882;  Board  of  Commissioners  v. 
Gillies,  138  Ind.  667,  38  N.  B.  40. 

It  Is  a  well  settled  rule  of  law  that,  where 
the  statute  prescribes  the  manner  of  exer- 
cising power,  the  manner  prescribed  must  be 
adopted.  Wrought  Iron  Bridge  Go.  v.  The 
Board.  19  Ind.  App.  676,. 48  N.  E  1050;  Dil- 
lon's Munlc.  Corporations,  {  449;  Platter  v. 
Board,  etc.,  103  Ind.  360^  2  N.  E.  544.  In 
Platter  v.  Board,  supra,  it  is  said  that  where 
a  statute  prescribes  a  mode  of  exercising  a 
power,  that  mode  must  be  adopted,  for  there 
is  no  inherent  right  of  discretion  in  corpo- 
rate bodies.  Persons  contracting  with  school 
trustees  are  bound  to  take  notice  that  their 
powers  are  limited  by  law.  Honey  Creek 
Township  V.  Burns,  119  Ind.  213,  21  N.  E. 
747;  Bloomington  School,  etc..  v.  National 
School  Co.,  107  Ind.  48,  7  N.  E.  760;  City 
of  Laporte  v.  Gamewell,  etc.,  Cb..  140  Ind. 
475.  45  N.  B.  588,  35  L.  R.  A.  686,  58  Am. 
St  Rep.  859;  State  ex  rel.  Sbuler  v.  Board 
of  Com'rs,  147  Ind.  235,  46  N.  E.  525.  The 
folk)wIng  cases  by  analogy  hold  tbe  con- 
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tract  In  gntt  Indefinite  and  incomplete.  Fair- 
play  School  V.  O'Neal,  supra.  The  trustee 
promised  to  pay  "good  wages."  The  court 
held  that  such  a  contract  was  not  sucadent- 
ly  definite  to  enforce.  The  case  of  Atkins 
y.  Van  Bnren  School  Township,  77  Ind.  447, 
was  a  suit  by  a  teacher  on  what  he  claimed 
as  a  contract  to  teach  a  school,  against 
appellee's  school  township.  The  contract 
on  which  suit  was  brought  is  In  words  and 
figures  as  follows:  "It  is  hereby  contracted 
and  agreed,  between  John'  Steed,  township 
trustee  of  the  township  of  Van  Buren,  Coun- 
ty of  Clay,  and  State  of  Indiana,  and  Wil- 
liam H.  Atkins,  a  regularly  licensed  teacher 
of  said  county,  that  the  said  William  H. 
Atkins  shall  superintend  the  school  In  Har- 
mony, and  teach  Orade  No.  1  in  said  school 

in  aald  township,  for  the  term  of  

weeks,  of  five  days  each,  for  the  sum  of  $4.50 

per  day,  commencing  on  the day  of 

September,  1877.  And  the  said  William  H. 
Atkins  agrees  faithfully,"  etc.  "The  said 
John  Steed,  township  trustee,  agrees  to  keep 
the  school  house  in  said  district  in  good  re- 
pair,   •    •    •    and  pay  the  said  William  H. 

Atkins  the  sum  of dollars,  the  same 

being  the  amount  of  wages  at  $4.50  per  day, 
as  above  agreed  upon,  to  be  paid  upon  the 
receipt  of  bis  report  as  teacher  of  said 
school,"  etc.  Signed  by  the  township  trus- 
tee and  teacher.  The  court  said:  "The  com- 
plaint shows  on  its  face  that  neither  yer- 
bally  nor  in  writing  had  the  parties  come  to 
a  complete  understanding."  Held  not  to  be 
error  to  sustain  demurrer  to  complaint  based 
on  that  contract.  The  case  of  Jackson,  etc., 
V.  Grimes  (Ind.  App.)  56  N.  B.  724,  was  by 
a  teacher  (Grimes),  to  recover  damages  for 
an  alleged  breach  of  contract  He  averred 
that  he  contracted  with  the  trustee  of  said 
Jackson  township  to  teach  No.  4  In  said  town- 
ship for  and  during  the  school  year  1897-88 
upon  the  same  terms  and  conditions  as  those 
upon  which  he  taught  during  the  school  year 
i89&-97.  The  court  said  that  a  contract, 
to  be  enforceable,  or  euffldent  upon  which 
an  action  for  damages  for  its  breach  may  be 
based,  must  be  so  full  and  definite  as  to  be 
capable  of  specific  performance.  •  *  • 
A  contract  between  a  township  trustee  and 
a  teacher  by  which  the  latter  agrees  to 
teach  a  certain  school  implies  that  be  is  to 
receive  compensation  for  such  service;  but, 
if  the  contract  is  silent  as  to  what  that 
compensation  is  to  be,  it  is  not  such  a  con- 
tract as  can  be  enforced  either  against  the 
teacher  or  the  trustee.  The  court  said:  "It 
is  clear  that  the  minds  of  the  parties  never 
met  as  to  the  terms  of  the  contract,  and 
that  no  contract  was  ever  made  between 
them."  The  case  of  the  Wrought  Iron  Bridge 
Company  v.  Board  of  Commissioners,  supra, 
forcefully  illustrates 'the  rule  that  corporate 
bodies  deriving  their  authority  from  the 
statute  must  observe  the  methods  prescribed 
by  the  statute.  It  was  an  action  against 
the  board  of  commissioners  for  balance  due 


on  a  bridge  claim,  where  the  bridge  was 
built  across  a  stream  forming  a  boundary 
line  between  two  counties.  The  question 
grew  out  of  the  irregularity  of  the  proceed- 
ings In  letting  the  contract  to  build  the 
bridge.  In  the  course  of  the  opinion  the 
court  say:  "If  the  statute  prescribes  a  mode 
in  which  the  power  shall  be  exercised,  and 
the  method  prescribed  is  disregarded  or  not 
substantially  followed,  and  a  contract  en- 
tered into,  such  contract  is  void;  and,  al- 
though the  bridge  may  have  been  built, 
and  been  worth  the  price  agreed  upon,  and 
was  accepted  and  used  by  the  two  counties, 
yet  the  contract,  being  void,  could  not  be 
ratified  and  made  binding."  Illustrative 
cases  might  be  multiplied,  and  particulars 
pointed  out  in  which  the  Instruments  of  writ- 
ing made  the  basis  of  action  failed  to  show 
a  meeting  of  the  minds  of  the  contractins 
parties,  but  further  elaboration  Is  not  deem- 
ed necessary.  The  facts  do  not  show  a  sub- 
stantial compliance  with  the  statute.  See 
Claude  Lee  v.  York  School  Tp.  (present  teroa 
of  the  Supreme  Court)  71  N.  m  966. 
Judgment  affirmed. 


(S3  Ind.  App.  <sr) 
BOWEN  V.  WOODFIBLD.    (No,  4,866.) 
(Appellate  Court  of  Indiana,  Division  No.  1. 
Oct  27,  1904.) 

BIU.S  AND  NOTES— ACTIONS— PUSADINGS — AL- 
TEBATION— SUFFICIENCY  OF  AVEEMXNT — AP- 
PEAI.— DISPOSITION   OF  CASE— RKVEBSAI.. 

1.  In  an  action  on  a  note,  an  answer  admit- 
ting that  defendant  "signed"  the  note  saed  on, 
but  averring  that  thereafter,  without  his  knowl- 
edge or  consent,  the  note  was  materially  altered, 
is  InsufScient  aa  a  statement  of  a  defense,  as 
the  averment  of  the  signature  la  not  equivalent 
to  an  allegation  of  execution,  which  includes  de- 
livery, and,  for  anything  in  the  answer  to  the 
contrary,  defendant  may  have  consented  to  the 
alteration  after  signature,  but  before  delivery. 

2.  Plaintiff,  by  replying,  does  not  waive  an 
exception  reserved  to  the  court's  action  in  over- 
ruling his  demurrer  to  a  paragraph  of  the  an- 
swer. 

3.  A  reversal  of  a  judgment  for  error  in  over- 
ruling a  demurrer  to  an  answer  alleging  an  alter- 
ation of  the  note  sued  upon,  after  its  signature  by 
defendant,  but  failing  to  allege  whether  the  note 
had  been  delivered  or  not  la  not  within  the  stat- 
utory inhibition  against  a  reversal,  where  the 
merits  of  the  case  have  been  fairly  tried  and  de- 
termined. 

Appeal  from  Superior  Court  Tippecanoe 
(3ounty;  Henry  H.  Vinton,  Judge. 

Action  by  Abner  T.  Bowen  against  John 
Woodfield.  From  a  judgment  for  defend- 
ant plaintiff  appeals.    Reversed. 

Leander  T>.  Boyd,  Frank  B.  Everett  and 
Thomas  Everett,  for  appellant  Wilson  & 
Quinn,  for  appellee. 

ROBINSON,  J.  Suit  by  appellant,  as  as- 
signee, on  the  following  note:  "Montmorencl. 
Ind.,  Oct  14,  1890.  One  year  after  date  I 
promise  to  pay  to  the  order  of  Bernard  and 

f  2.  See  Pleading,  vol.  S9,  Cent.  Dig.  Si  1403, 1406. 
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Hunter,  one  hundred  and  forty-four  dollars 
at  the  First  National  Bank,  Lafayette,  Ind. 
Value  re\:elved  Interest  at  eight  per  cent  per 
annum  after  due  until  paid.  [Signed]  John 
Woodfield,  Chas.  Woodfleld.  $144.00  due 
10/14-17/91."  Indorsed:  "Without  recourse. 
Bernard  and  Hunter."  It  is  averred  that  the 
payees,  for  a  valuable  consideration,  and  be- 
fore maturity,  indorsed  and  delivered  the 
note  to  appellant.  The  action  was  after- 
wards dismissed  as  to  Charles  Woodfield. 
Appellee  answered  in  eight  paragraphs,  the 
first  being  the  general  denial.  Separate  de- 
murrers were  overruled  to  each  paragraph 
of  answer  except  the  first,  and  to  the  sec- 
ond and  tlilrd  paragraphs  of  reply  demur- 
rers were  sustained.  The  first  paragraph  of 
reply,  the  general  denial,  was  withdrawn, 
and,  appellant  refusing  to  plead  further, 
Judgment  was  rendered  in  appellee's  favor. 

It  is  first  argued  tliat  the  demurrer  to 
the  third  paragraph  of  answer  should  have 
been  sustained.  Appellee's  verified  third 
paragraph  of  answer  "admits  that  he  signed 
tbe  note  sued  on,  but  says  that  thereafter, 
and  without  the  knowledge  or  consent  of 
tlie  defendant,  said  note  was  materially  al- 
tered, in  this:  that  the  following  words  ap- 
pearing in  said  note,  to  wit,  'First  National 
Bank,  Lafayette,  Ind.,'  were  written  on  the 
face  of  the  said  note  after  defendant  had 
signed  the  same;  wherefoi-e"  he  asks  judg- 
ment for  costs.  Ail  this  paragraph  of  an- 
swer nndertakes  to  do  is  to  allege  tliat  the 
alteration  was  made  after  appellee  had  sign- 
ed the  note.  This  is  not  equivalent  to  an 
allegation  that  the  alteration  was  made  after 
the  note  was  executed,  which  includes  both 
the  signing  and  the  delivery.  The  alteration 
may  have  been  made  after  he  signed  it, 
without  his  knowledge  or  consent  but  when 
tbe  note  was  delivered  he  may  have  known 
tbe  alteration  had  been  made,  and  consented 
that  it  might  stand  in  thiit  form,  as  the 
signing  and  delivery  of  the  note  were  sep- 
arate and  distinct  acts.  A  similar  paragraph 
of  answer  was  held  insuflicient  In  Emmons 
T.  Meeker,  55  Ind.  321.  See,  also,  Pratber  v. 
Zalauf,  38  Ind.  155. 

Tbe  error  in  overruling  the  demurrer  to 
this  paragraph  of  answer  was  not  cured  by 
any  averments  contained  in  tbe  reply.  Tbe 
case  is  here  on  the  pleadings.  An  exception 
was  reserved  to  the  court's  action  in  over- 
ruling the  demurrer  to  this  paragraph  of  an- 
swer. By  replying  appellant  did  not  waive 
liis  right  to  still  question  this  ruling.  This 
is  not  a  case  where  the  demurrer  was  sus- 
tained to  a  good  paragraph  while  the  same 
defense  could  have  l>een  made  under  an- 
other paragraph  that  remained  in.  The  facts 
averred  were  not  sutficient  to  bar  appel- 
lant's action.  Nor  is  this  a  case  within 
tbe  statutory  inhibition  against  a  reversal 
whore  the  merits  of  tbe  case  have  been 
fairly  tried  and  determined.  Tbe  question 
presented  is  one  of  law,  not  of  fact.  When 
tbe  court  overmled  the  demurrer  to  this 


paragraph  of  answer  It  held  as .  matter  of 
law  that,  if  appellee  should  establish  the 
fact  that  the  alteration  was  made  after  he 
signed  the  note,  he  would  be  entitled  to  Judg- 
ment. The  word  "signed"  is  not  synony- 
mous with  the  word  "executed,"  although 
the  word  "executed"  in  a  pleading  which 
expressly  avers  that  the  instrument  was 
not  delivered  may  be  synonymous  with  the 
word  "signed."  Ricketts  v.  Harvey,  78  Ind. 
152. 
Judgment  reversed. 


134  Ind.  App.  14) 
COVAULT  et  al.  v.  SANDERS.    (No.  4,949.) 
(Appellate  Oiurt  of  Indiana,  Division  No.  1. 
Nov.  3,  1904.) 

APPEAI/~BEVIi:W    OF    OBDXB    DENTINO    UOTIOR 

TO  SET  AAIDE  DEFAULT  JUDOUENT— INBUF- 

nCIEHCT   OF   BILL   OF   EXCEPTIONS. 

1.  Upon  an  application  to  set  aside  a  judg- 
ment taken  by  default,  counter  affidavits  and, 
other  evidence  griven  by  deposition  or  oraJly' 
may  be  considered  on  the  question  of  the  ap- 
plicant's right  to  the  relief  asked,  and  an  order 
denying  the  motion  cannot  be  reviewed  on  ap- 
peal where  the  record  fails  to  show  that  it  con- 
tains all  tbe  evidence  on  such  issue. 

Appeal  from  Circuit  Court,  Wells  County; 
B.  C.  Vaughn,  Judge. 

Action  by  Nancy  Sanders  against  William 
M.  Covault  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.   A£9rmed. 

Dailey,  Simmons  &  Dailey,  for  appellants. 
Mock  &  Sons,  for  appellee. 

ROBINSON,  J.  Appellee  sued  appellants 
to  recover  a  sum  of  money  averred  to  be 
purchase  money,  and  asked  ^bat  the  same  be 
declared  a  Hen  upon  land.  Appellants  were 
served  with  process  September  25,  1902.  On 
November  17,  1902,  they  were  defaulted,  and 
on  February  2, 1903,  judgment  was  rendered 
against  them,  the  amount  declared  a  lien 
upon  certain  lands,  and  the  lands  ordered 
sold  in  default  of  payment  of  tbe  sum  found 
due.  On  February  9,  1903,  appellants  filed 
their  affidavit  and  motion  to  set  aside  the 
default  and  Judgment.  This  motion  was 
overruled,  as  was  also  a  motion  for  a  new 
trial,  afterwards  filed.  Tbe  only  question 
argued  is  the  denial  of  the  motion  to  set 
aside  the  default  and  Judgment.  A  bill  of 
exceptions  contains  appellants'  affidavit  and 
motion  to  set  aside  the  default,  but  does  not 
state,  nor  is  it  otherwise  shown,  that  that 
was  all  the  evidence  given.  For  this  reason 
appellee's  counsel  argue  that  no  question  is 
presented. 

In  an  application  to  be  relieved  from  a 
Judgment  taken  by  default  counter  affidavits 
or  countervailing  evidence  as  to  tbe  truth 
of  the  facts  relied  on  as  a  defense  are  not 
admissible,  but  in  respect  to  the  grounds  on 
which  relief  is  asked  evidence  may  be  heard 
on  both  sides,  and  the  application  may  be 
tried  upon  affidavits,  depositions,  or  oral 
testimony.    Lake  v.  Jones,  49  Ind.  297;  Dob- 
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bins  T.  McNamara,  113  Ind.  54,  14  N.  E.  887, 
3  Am.  St.  Rep.  626.  Whether  the  party  mak- 
ing  the  application  Is  entitled  to  the  relief 
asked  was  a  question  for  the  determination 
of  the  com!  from  all  the  evidence  given  for 
and  against  the  application.  'Vye  cannot  pre- 
sume that  the  affidavit  set  out  in  the  bill  was 
the  only  evidence  given.  In  the  absence  of 
ah  a£Elrmatlve  showing  to  the  contrary,  we 
are  bound  to  presume,  in  favor  of  the  court's 
ruling,  that  other  evidence  was  heard  con- 
tradicting the  affidavit.  If,  In  fact,  the  af- 
fidavit was  all  the  evidence  given,  the  bill 
should  BO  state,  but  this  it  falls  to  do.  We 
cannot  review  the  evidence  upon  which  the 
application  was  denied  unless  the  record 
offirmatlvely  shows  that  it  contains  all  the 
evidence  given  below.  See  Beatty  v.  O'Con- 
nor, 106  Ind.  81,  5  N.  E.  880;  Williams  v. 
Grooms,  122  Ind.  891,  24  N.  B.  158;  Nash  v. 
Oars,  92  Ind.  216;  Wells  v.  Bradley,  etc.,  Co., 
3  Ind.  App.  278,  29  N.  E.  572;  Masten  v.  In- 
diana Car,  etc.,  Co.,  25  Ind.  App.  175,  57  N. 
E.  148;  Dobbins  v.  McNamara,  supra. 
Judgment  affirmed. 


(83  Ind.  App.  6S9) 

FOSTER  V.  LEININGER.    (No.  4,724.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Oct  23.  1904.) 

CONTBACTB  —  OOHDITIONS  FBXCEDBnT  —  HECES- 
8ITT  OF  PERFORMANCE  — REPUDIATION  — AC- 
TIONS —  PARTIES— BTRARGEBS  BENEFICIAI.LT 
INTERESTED  —  PLEADINO  —  AVERKENT  OF  AC- 
CEPTANCE. 

1.  Where  defendant  agreed  to  construct  a  tele- 
phone line  to  plaintiff's  residence,  provided 
plaintlS  erected  at  his  own  expense  emitable 
poles  upon  which,  to  attach  the  line  from  the 
highway  to  his  residence,  but  afterwards  re- 
pudiated the  contract,  it  was  not  necessary  for 
plaintiff,  in  order  to  maintain  an  action  for 
(lamagea  for  breach  of  the  contract,  to  allege 
or  prove  that  he  had  erected  the  poles. 

2.  Where  a  contract  for  the  release  of  a  right 
of  way  to  erect  a  telephone  line  was  given  in 
consideration  of  the  placing  of  telephones  in  the 
houses  of  the  persons  giving  the  release,  and  also 
in  plaintiff's  house,  plaintiff  could  sue  for  failure 
to  place  a  telephone  In  his  house,  although  he 
was  not  a  privy  to  the  contract,  and  no  con- 
sideration passed  from  him  to  the  parties  bound. 

8.  It  is  not  necessary  for  a  party  for  whose 
benefit  a  contract  has  been  made  to  aver  an  ac- 
ceptance thereof  in  order  to  maintain  suit  there- 
on, since  an  acceptance  is  implied  from  bringing 
the  suit. 

4.  An  election  to  exercise  an  option  in  a  con- 
tract by  virtue  of  which  plaintiff  was  entitled 
to  have  a  telephone  placed  In  his  house  at  any 
time  he  should  designate,  prior  to  a  certain  date, 
was  sufficiently  manifested  by  a  demand  of  per- 
formance of  the  contract. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; T.  B.  Buskirk,  Judge. 

Action  by  John  Q.  Poster  against  Charles 
Lelnlnger.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

O.  H.  Montgomery,  for  appellant  Seba 
A.  Barnes,  for  appellee. 

WILET,  J.  The  only  question  presented 
by  this  appeal  Is  the  sufficiency  of  appel- 


lant's amended  complaint;  to  wUch  a  demur- 
rer was  sustained  In  the  trial  conrt  Tb» 
material  facts  pleaded  are  that  in  February 
Oliver  M.  and  Edward  E.  Foster  were  the 
owners  of  a  body  of  real  estate  In  Jackson 
county,  through  and  along  which  a  public 
highway  ran;  that  on  said  day  they  convey- 
ed and  released  In  writing  to  appdlee  the 
tight  to  construct,  maintain,  and  operate 
a  telephone  line  along  and  upon  the  said 
highway;  and  that  appellant  was  on  said 
day,  and  still  is,  the  owner  of  a  farm,  with 
dwelling  house  thereon,  in  which  he  resided 
and  still  resides,  In  said  county,  which  farm 
Is  situate  near  to  the  Seymour,  Unlontown, 
and  CrothersTlUe  pabUc  highway.  It  Is  al- 
leged that  on  said  day  appellee  was  the  own- 
er and  operator  of  a  telephone  exchange  In 
the  city  of  Seymour,  with  a  franchise  and 
right  to  operate  the  same,  and  was  engaged 
in  operating  said  telephone  exchange,  which 
was  connected  with  the  principal  buatness 
houses  and  private  residences  in  said  town, 
and  was  also  connected  with  other  tdephone 
lines,  extending  to  various  towns  in  said 
counties,  and  to  many  other  cities  and  towns 
In  the  state  of  Indiana;  tliat  the  patrons  of 
said  telephone  system  were  entitled  to  com- 
munication, by  means  thereof,  with  all  pa- 
trons of  the  city  of  Seymour  and  the  patrons 
of  all  other  lines  in  said  county  without  pay- 
ment of  any  additional  charges,  other  tiian 
regular  monthly  rates,  which  right  and  priv- 
ilege was  then  and  there  of  great  value.  It 
Is  further  averred  that  on  said  day,  as  a 
part  of  the  consideration  for  the  grant  exe- 
cuted by  Oliver  M.  and  Edward  K.  Foster  to 
appellee,  be  executed  and  delivered  to  them 
a  certain  Instrument  In  writing,  whereby  he 
agreed  to  place  In  the  residence  of  appellant 
a  telephone,  and  connect  the  same  with  said 
Seymour  Telephone  Exchange,  and  granted 
to  him  all  the  rights  and  privileges  of  other 
patrons  and  subscribers,  and  agreed  to  main- 
tain and  keep  it  In  good  repair,  together 
with  the  connections  therefor,  for  a  period 
of  five  years,  for  which  service  appellant 
was  to  pay  $1  per  month  at  the  expiration 
of  each  month;  that  he  agreed  to  put  in  said 
telephone  for  appellant  and  make  said  con- 
nection on  or  before  June  1st  of  said  year, 
and  that,  for  a  valuable  consideration  pass- 
ing from  appellee  to  the  said  Oliver  M.  and 
Edward  E.  Foster,  they  executed  said  agree- 
ment for  the  use  and  benefit  of  appellant, 
and  that  appellee  received  from  them  said 
grant  and  release  in  writing,  and  that  he  ac- 
cepted all  the  provisions  of  said  contract  so 
made  for  the  use  and  benefit  of  appellant; 
that  on  the  13th  day  of  May,  and  afterward, 
appellant  notified  appellee  of  his  acOeptance 
of  the  terms  of  said  contract,  and  requested 
appellee  to  place  said  telephone  in  bis  resi- 
dence, and  to  connect  the  same  with  the 
said  telephone  exchange,  as  he  had  agreed 
to  do,  and  appellant  thereupon  expressed  bis 
readiness  and  willingness  to  pay  the  tele- 
phone rentals  agreed  upon,  and  that  he  was 


Digitized  by 


Google 


IBi.) 


FOSTER  T.  LEINmaES. 


165 


on  the  Itt  day  of  7aDe,  and  at  all  times  be- 
fore, ready  and  wllUns  to  comply  wlfb  all 
the  terms  and  condltlona  of  aaUl  contract  on 
Us  part,  but  that  the  defendant  refnaed  to 
comply  with  the  conditions  Imposed  upon 
talm,  and  repudiated  said  agreement,  and 
would  not  perfonn  the  conditions  therein 
provided  for  him  to  perform,  and  refused  to 
place  said  tdephone  In  appellant's  residence, 
or  to  make  connection  between  the  same 
and  the  telq»hone  exchange  In  Si^monr, 
and  that  he  stlU  so  refuses  to  do;  and  that, 
by  reason  of  appMeefa  refusal  to  perform 
the  condltloQS  of  the  contract  to  be  perform- 
ed by  blm,  appellee  will  be  d^;«lTed  of  the 
privileges  and  benefits  accruing  to  him  un- 
der said  contract  for  the  term  of  fire  years, 
all  to  bis  damage  in  the  sum  of  fOOO. 

The  contract  relied  upon  Is  made  an  ex- 
hibit to  the  complaint,  and  Is  as  follows: 
"As  a  part  of  the  consideration  for  a  release 
of  a  right  of  way  to  erect  and  maintain  a 
tdqitaoDe  line  along  a  public  highway  ad- 
joining the  premlsas  of  Oliver  M.  Foster  and 
Edward  EL  Foster  In  Jai^Bon  and  Vernon 
townships  In  JadDson  county,  Indiana,  exe- 
cuted on  this  date  by  them  to  the  undersign- 
ed, tlie  nndeislgned  Charles  Leinlnger  here- 
in agrees  to  place  in  eadi  of  the  residences 
of  said  Oliver  M.  Foster  and  Edward  B. 
Foflter  and  John  Q.  Foster  a  telephone,  and 
connect  the  same  in  propor  mannw  with 
the  S^rmonr  Telephone  Exchange,  and  grant 
to  each  of  them  all  the  rights  and  privileges 
of  other  subscribers  of  the  Seymour  Tele- 
phone Bixchange,  and  to  maintain  and  keep 
in  good  repair  said  telephones,  with  their 
connections  for  a  period  of  five  years  from 
this  date  in  consideration  of  the  payment  on 
the  i>art  of  each  of  them  to  him  of  the  sum 
of  one  dollar  per  month  to  be  paid  at  the  end 
of  each  calendar  month,  such  telephone  to 
be  placed  and  connected  at  any  time  desig- 
nated by  either  or  all  of  said  parties  on  or 
before  the  Ist  day  of  June^  1902,  provided 
that  said  Jdbn  Q.  Foster  shall  at  his  own 
expense  ei«ct  suitable  poles  upon  which  to 
attach  telephone  Iln^s,  extending  from  the 
main  line  of  the  Seymour,  Unioatown  and 
OrothersviUe  Highway  to  his  present  resi- 
dence^ dated  this  13th  day  of  February, 
1802.    Charles  Leinlnger." 

One  of  the  objections  urged  by  cooaael  for 
RVpeUee  to  the  complaint  is  that  it  Is  not 
enforceable  at  the  suit  of  &:)pellant,  because 
it  Is  not  averred  that  be  had  erected,  at  his 
own  expense,  poles-  upon  which  to  string 
wires.  In  this  coimection  It  is  argued  that 
the  erection  of  the  poles  was  a  conditioB 
precedent  to  his. right  to  demand  the  piaeiag 
of  the  telephone  in  his  house,  and  connecting 
it  with  wires  leading  to  the  exchange.  This 
would  certainly  be  a  correct  statement  of 
the  law,  if  appellee  had  performed  all  the 
conditions  of  the  contract  on  his  part  But 
It  is  averred  that  appellee  repudiated  the 
contract,  and  refused  to  put  in  the  telephone 
and  properly  connect  it    The  law  does  not 


require  a  useless  tiling  to  be  done,  and  it 
would  have  been  nseless  for  appellant  to 
bare  erected  the  poles,  in  the  face  of  the 
fkct  that  aroellee  liad  repudiated  the  con- 
tract The  complaint  does  allege  that  ap- 
pellant was  ready  and  wllUng  to  perform  all 
the  conditlonB  Imposed  upon  him.  It  is  a 
firmly  established  rule  of  law  that  it  Is  un 
necessary  to  allege  performance,  or  even 
readiness  to  perform,  on  the  part  of  the 
prtilPt<y,  when  it  is  shown  that  the  defend 
ant  has  repudiated  the  contract  or  aflrma 
tlvely  refuses  to  perform  it  or  denies  liabii 
Ity  under  it  People's  Building  &  Savings 
Ass'n  v.  Reynolds,  17  Ind.  App.  453,  46  N.  R 
1008,  at  page  467,  17  Ind.  App.,  page  1009, 
46  N.  E,  and  authorities  there  cited.  The 
requirements  of  this  rule  ate  fully  complied 
with  by  the  averments  of  the  complaint. 

Another  objection  urged  to  the  complaint 
is  that  the  contract  upon  which  it  Is  based 
is  not  mutual.  In  determining  the  mutuali- 
ty of  a  contract  It  Is  Important  to  look  to  the 
reciprocal  conditions  imposed  upon  the  con- 
tracting parties.  In  this  case  appellant  was 
not  a  party  to  the  contract,  and  whatever 
his  rights  are.  If  any,  exist  by  virtue  of  the 
fact  that  appellee,  upon  certain  expressed 
conditions,  agreed,  with  others,  to  place  a 
telephone  In  his  house  and  connect  it  with 
a  telephone  excliange.  This,  however,  would 
not  change  the  relations  of  the  parties,  foi 
the  rule  of  law  Is  that  a  contract  between 
two  parties,  made  for  the  benefit  of  another, 
may  be  enforced  t^  such  other  party,  although 
he  was  not  a  privy  to  it  and  no  consideration 
passed  from  him  to  the  party  bound.  McCoy 
V.  McCoy  et  al.  (Ind.  App.)  69  N.  E.  193,  and 
authorities  cited;  Russell  v.  Pittsburgh,  etc., 
R.  K.  Co.,  167  Ind.  806,  817,  61  N.  E.  678,  682, 
55  L.  R.  A.  253,  87  Am.  St  Rep.  214;  Rans- 
del  T.  Moore,  153  Ind.  405,  63  N.  B.  767,  63 
L.  R.  A.  393.  This  is  also  the  rule  in  the  fed- 
eral courts.  Hendrlck  v.  Lindsay,  93  U.  S. 
143,  23  U  Ed.  865;  Union  Life  Ins.  Co.  v. 
Hanford,  143  U.  S.  190,  12  Sup.  Ot  437,  86 
L.  Ed.  118;  City  of  Superior  v.  Ripley,  138 
U.  S.  93,  11  Sup.  Ct  288,  34  L.  Ed.  914;  Cen- 
tral Trust  Co.  V.  Berwind-Whlte  Coal  Co. 
(C.  C.)  95  Fed.  392.  Neither  is  It  necessary 
for  the  plaintiff,  for  whose  benefit  a  contract 
has  been  made,  to  aver  an  acceptsnce  of  the 
contract  for  an  acceptance  Is  implied  from 
bringing  a  suit  upon  it  McCoy  v.  McCoy  et 
al.,  supra;  Coppage  v.  Gregg  et  al.,  127  Ind. 
868,  26  N.  B.  908.  The  contract  granted  to 
appellant  an  option  to  take  the'  telephone 
upon  the  terms  specified.  It  gave  him  the 
privilege  to  exercise  tbls  option  prior  to  or 
on  the  let  day  of  June,  1902,  and  this  he 
did  by  demanding  a  performance  of  the  con- 
tract on  the  part  of  appellee. 

Counsel  have  ably  discussed  the  question 
as  to  whether  or  not  the  erection  of  a  tele- 
phone line  upon  a  rural  highway  constitutes 
an  additional  burden,  for  which  the  abutting 
owner  of  the  fee  in  the  highway  Is  entitled 
to  compensation;  but  we  do  not  see  any  ne- 
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ceadty  to  decide  the  qnestion,  (or  the  reason 
that  It  la  not  pertinent 

The  complaint  states  a  cause  of  action, 
■od  the  demnrrer  should  have  been  or^ 
ruled.  Judgment  reversed,  and  the  trial 
court  Is  directed  to  overrule  the  demurrar 
to  tho  complaint 


(u  ind.  App.  em 

OniiLOP  V.  CITY  OF  VINOBNNES.    (No. 
4,780.)* 

(Appellate  Court  •(  Indiana.    Oct  28,  lOOl) 

BZKOUTOBS  ASD  ADinHIBTBATOBS— FATiailT  OV 

TAXKS— FBOCXXDIHOB  FOB  COrxXCnOH 

— aXTTINO  ASIDS  AOCOONT. 

LA  dalm  for  taxes  la  not  required  to  be 
61ed  anlnst  a  decedent's  estate,  it  belnc  the 
dntr  M  the  executor  w  administrator  to  take 
notice  of  and  pay  the  tax  before  hia  final  set- 
tlement 

2.  Barns'  Ann.  8t  1901, 1  8587,  provides  that, 
if  the  representative  of  a  decedenrs  estate  nef- 
lects  to  pay  the  taxes  doe  from  such  estate,  the 
oonat7  treasurer  shall  present  to  the  court  a 
brief  statement  showing  the  fact  and  the  amount 
of  such  delinqnener,  and  audi  court  shall  issue 
an  order  oommandliic  such  delinquent  to  show 
cause  why  such  taxes  should  not  be  paid.  Held 
that,  dty  officers  being  required  to  perform  the 
duties  devolved  on  correepondinc  county  officers 
morns'  Ann.  St  1001.  H  3S21,  8672),  it  Is  the 
dn^  of  the  dty  treasurer  to  file  such  statement 
and  apphr  for  such  order  to  enforce  payment 
by  an  a^inistrator  of  a  tax  due  tnua  a  de- 
cedent's estate  to  a  dty. 

8.  A  final  settlement  of  a  decedent's  estate 
without  payment  of  or  provision  for  taxes  is 
lllenJ.  within  Bums'  Ann.  St  1801,  |  2558, 
and  mav  be  set  aside  for  the  purpose  of  com- 
pelling Its  payment 

4.  A  county  treasurer  should  file  a  verified 
statement  in  the  probate  court  of  the  amount 
due  by  an  estate  for  taxes,  and,  when  filed,  a 
rule  to  show  cause  should  issue  against  the  ex- 
ecutor of  the  estate,  under  Burns'  Ann.  St 
1901,  I  8587;  and,  in  answer  to  such  rule,  it 
devolves  upon  the  executor  to  establish  the  il- 
legality of  the  alleged  tax,  or  sudi  other  facts  aa 
Justify  ths  nonpayment  thereof. 

Wiley,  J.,  dissenting. 

Ai^)eal  from  Olrcnlt  Oonrt,  Knox  Connty; 
O.  H.  Cobb,  Judge. 

Proceedings  by  the  dty  of  Ylncennes 
against  William  A.  Collop,  administrator, 
for  the  collection  of  taxes.  From  the  Judg- 
ment rendered,  defendant  appeals.    Affirmed. 

Collop  ft  Shaw,  for  appellant  Bknlaon  Jk 
Moffett,  for  appellee. 

SOBT,  P.  J.  On  ApiU  1, 1896,  Che  admin- 
iatrators  of  the  estate  of  Charles  Oraeter,  de- 
ceased, had  In  their  hands  $28,000  of  the 
moneys  of  said  estate,  and  refused  to  return 
the  same  for  taxation,  saying  that  a  set- 
tlement was  soon  to  be  made.  The  assessor 
thereupon  set  down  and  assessed  said  mon- 
ey to  said  administrators  for  taxation  In  ac- 
cordance with  the  provlsionB  of  the  statute 
(section  8461,  Bums'  Ann.  St  1901).  On  May 
16^  1898,  said  administrators  filed  a  final  set- 
tlement report    Notice  was  given,  and  the 

T 1.  8m  Bxacatara  ana  AdadaistnUon,  veL  HI 
Osat.  Dig.  irB. 
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same  waa  set  for  hearing  on  June  18tlt  Pri- 
or to  that  day  the  treasurer  of  Knox  county 
and  the  treasurer  of  the  dty  of  Vlncennes 
each  filed  petitions,  asking  the  oonrt  to  re- 
quire the  administrators  to  pay  the  taxes  as- 
sessed on  said  property  for  the  year  1898. 
Said  admlnlatiators  demurred  to  each  of  said 
petitions;  the  court  sustained  the  demurrers; 
and,  declining  to  plead  further,  a  Judgment 
waa  rendered  that  the  petitioners  take  noth- 
ing. Thereupon  said  report  showing  distribu- 
tion was  approved,  and  the  estate  declared 
finally  settled.  On  June  4,  1900,  appellant 
was  appointed  administrator  de  bonis  non 
of  said  estate,  and  on  September  9, 1901,  filed 
his  final  report  showing  that  he  had  collect- 
ed $479.33,  and  had  oo  band  tor  distribution 
$962.98,  which  report  was  set  for  bearing  on 
September  80th.  On  October  Sth  tollowlng, 
appellee  filed  an  Instrument  in  form  (omit- 
ting the  caption  and  verification)  as  follows: 
"Estate  of  Charles  Oraeter.  Deceased,  Wil- 
liam A.  Cullop,  Administrator  de  bonis  non, 
To  the  dty  of  Vlncennes,  Indiana,  Dr.:  To 
taxes  on  personal  property  for  year  1898, 
$409.24."  This  Instrument  was  filed  in  the 
clerk's  office  of  the  Knox  circuit  court,  and 
was  signed  and  sworn  to  by  the  treasurer  of 
the  dty  of  Vlncennes.  Appellant  refused  to 
Bllow  the  claim.  It  was  placed  on  the  trial 
docket  Be  filed  an  answer  in  two  para- 
graphs, the  first  of  which  was  a  general' de- 
nial, and  the  second  a  plea  of  former  adjudica- 
tion. Appellant  replied  in  two  paragraphs,  the 
fint  of  which  was  a  general  denial;  It  being 
averred  in  the  aecond  that  when  the  prior 
Judgment  aet  up  in  the  answer  was  render- 
ed, the  tax  was  not  due,  and  that  it  has  since 
become  due,  and  is  unpaid.  The  cause  was 
tried  by  the  court  evidence  introdnced,  ilnd- 
ing  and  Judgment  against  appellant  for  $409.- 
26,  from  which  Judgment  this  appeal  is  tak- 
en. 

It  was  the  duty  of  the  administrators  to 
list  for  taxation  property  in  their  possession 
on  the  1st  day  of  April.  Section  8120,  section 
8421,  subd.  W,  and  ||  8459,  8460,  Bums'  Ann. 
St  1901.  A  claim  or  charge  is  not  required 
to  be  filed  against  an  estate,  but  it  must  be 
taken  notice  of  by  the  administrator  or  ex- 
ecutor and  paid  without  being  filed;  and,  if 
he  proceeds  to  finally  settie  the  estate  wltii- 
ont  the  payment  of  such  tax  claim,  he  doen 
■o  at  the  peril  of  having  such  final  settie- 
inent  set  aside.  Taxes  an  not  claims  which 
the  law  of  this  state  dtber  requires  or  in- 
tends shall  be  filed  against  the  decedent's  e»- 
tate.  The  duty  reste  upon  the  administrator 
or  executor  to  pay  the  tax.  Qraham  r.  Rna- 
sell,  162  Ind.  186,  62  N.  B.  806.  The  admin- 
istrator is  a  creature  of  the  law.  He  reporta 
to,  and  is  under  tiie  supervision  of,  the  dr- 
cult  court  It  Is  his  duty  to  pay  the  taxes 
due  upon  the  property  of  his  decedent  In 
case  of  his  neglecting  to  pay  any  Installment 
of  taxes  when  due,  when  there  is  money 
enough  on  hand  to  pay  the  same,  the  comity 
treasnrer  "shall  present  to  the  ctrcolt  oonrt 
to  Bupmiis  Coort  denied. 
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or  other  proper  court  of  the  county  •  •  • 
a  brief  statement  In  \7rltlng  signed  by  him- 
self as  such  treasurer,  setting  forth  the  fact 
and  amount  of  such  delinquency,  and  such 
court  shall  at  once  Issue  an  order  directed  to 
such  delinquent  commanding  him  to  show 
cause,  within  Ave  days  thereafter,  why  such 
taxes,  penalty  and  costs  should  not  be  paid," 
etc.  Section  8587,  Burns'  Ann.  St  1901. 
Such  statement  may  be  made  by  the  dty 
treasurer,  who  is  required  to  perform  the 
duties  devolved  upon  the  corresponding  coun- 
ty ofiScer.  Section  8672,  Bums'  Ann.  8t  1901; 
section  9621,  Bums'  Ann.  St.  1901. 

While  the  tax  upon  property  assessed  In 
April,  1898,  was  not  due  in  the  following 
June,  yet  the  court,  having  had  its  attention 
called  to  the  fact  that  such  assessment  had 
been  made,  should  have  directed  the  admin- 
istrators to  retain  sufficient  funds  to  meet 
the  obligation  npon-  its  maturity. 

A  final  settlement  made  without  payment 
or  provision  for  the  payment  of  the  tax  is  ille- 
gal, within  the  meaning  of  section  2568^ 
Bums'  Ann.  St.  1901,  and  it  may  be  set  aside 
for  the  purpose  of  compelling  its  payment 
Graham  v.  Bnssell,  supra.  The  failure  of 
the  court  to  protect  the  public  interest  In 
connection  with  such  final  settlement  does 
not  estop  the  state  from  thereafter  collecting 
the  tax.  The  manner  in  which  to  procure  the 
discharge  of  a  tax  lien  was  forcefully  stated 
In  the  opinion  delivered  by  Judge  Jordan  In 
tbe  carefully  considered  case  of  Beard  v.  Al- 
len: "Nothing  short  of  the  payment  of  taxes, 
interest  and  i)enalties  can  serve  to  discharge 
or  release  the  property  of  the  owner  charged 
therewith  from  the  liability  Imposed  by  the 
statute."  Beard  v.  Allen,  141  Ind.  243,  39 
N.  El  665,  40  N.  H.  654;  Graham  v.  Russell, 
sopra.  "The  administrator  de  bonis  non  has 
the  same  powers  possessed  by  the  original 
administrator,  and  is  governed  by  the  laws 
for  tbe  settlement  of  decedents'  estates." 
Bums'  Ann.  St  1901,  {  2395;  Barnett  v.  Van- 
■  meter,  7  Ind.  App.  45,  S3  N.  E.  666;  Wahl  v. 
Schlerling,  11  Ind.  App.  696,  39  N.  E.  533. 

Upon  the  filing  of  the  verified  statement  by 
the  treasurer,  a  rule  to  show  cause  should 
have  Issued  against  appellant  In  answer  to 
such  rule,  it  devolved  upon  him  to  establish 
tbe  illegality  ofthe  alleged  tax,  or  such  other 
facts  as  might  be  relied  upon  to  Justify  Its 
nonpayment.  "Tbe  taxes  assessed  upon  any 
property  in  this  state  shall  be  presumed  to 
be  legally  assessed  until  the  contrary  Is  af- 
firmatively sbown."  Section  8642,  Bums' 
Ann.  St  1901;  Brunson  v.  Starbuck  (Ind. 
App.)  70  N.  E.  163.  This  is  the  procedure  con- 
templated by  section  8587.  The  expressions 
indicating  a  different  practice  contained  in 
the  opinion  In  Lang  v.  Clapp,  Adm'r,  103 
Ind.  17,  2  N.  E.  197,  are  not  germane  to  the 
facts  presented  in  that  case.  The  decision 
Was  not  rested  upon  them,  and  they  do  not 
correctly  express  the  law  as  applicable  to 
the  section  as  amended  in  1897.  In  the  opin- 
ion It  is  stated  that  the  statute  requires  the 


county  treasurer  to  set  forth  the  facts  In  his 
written  statement  In  tbe  section  as  it  now 
stands,  be  is  required  to  set  forth  "the  fact 
and  amount  of  such  delinquency." 

Those  who  talce  property,  real  or  personal, 
upon  the  death  of  its  owner,  take  by  virtue 
of  the  law,  and  through  tbe  favor  of  tbe 
state.  That  they  should,  in  return,  refuse  to 
pay,  or  pay  grudgingly,  a  tax  essential  to  the 
maintenance  of  government  and  the  enforce- 
ment of  law,  Is  an  ideal  Illustration  of  Ingrat- 
iture  and  cupidity. 

The  practice  followed  in  this  case  was 
Incorrect,  but  tbe  right  result  was  reached, 
and  the  error  in  the  mode  of  procedure  was 
therefore  harmless.  Gray  v.  Bobinson,  90 
Ind.  527-632;  Logan  v.  Kizer,  25  Ind.  393. 
-  The  cases  cited  in  argument  by  the  appel- 
lant's learned  counsel  are  not  In  point 
Many  of  them  were  decided  prior  to  the  adopr 
tlon  of  tbe  statutes  relative  to  taxation  now 
in  force,  others  relate  to  the  special  assess- 
ment of  omitted  property,  and  in  none  of 
them  was  the  duty  of  an  administrator  to 
pay  taxes  assessed  upon  funds  In  his  hands 
as  such  administrator  involved  or  considered. 

Judgment  affirmed. 

BLACK,  C.  J.,  and  BOBINSON  and  COM- 
STOCK,  JJ.,  concur.  WILEY,  J.,  dissents. 
MEYERS,  J.,  not  participating. 

WILEY,  J.  I  am  unable  to  agree  witb  the 
conclusion  reached  by  the  -majority  of  the 
court  in  tbe  prevailing  opinion.  The  point 
of  difference  between  us  is  as  to  the  suf- 
ficiency of  tbe  complaint  It  is  my  Judg- 
ment that  tbe  cause  of  action  stated  in  the 
claim  filed  by  appellee  against  the  decedent's 
estate  Is  not  sufficient  upon  which  to  base 
a  recovery.  The  conclusion  reached  by  my 
associates  is  in  conflict  with  the  decisions 
of  our  Supreme  Court,  if  I  rightly  interpret 
the  questions  therein  decided. 

So  far  as  I  am  advised,  there  is  no  stat- 
ute authorizing  a  city  treasurer  to  prosecute 
a  claim  in  the  circuit  court  against  an  estate 
to  enforce  collection  of  delinquent  and  un- 
paid taxes  against  such  estate;  but  conced- 
ing, without  deciding,  that  he  possessed  such 
authority,  my  first  Inquiry  is  to  determine 
whether  appellee  has  stated  any  cause  of  ac- 
tion In  the  claim  filed,  which  must  be  treated 
as  his  complaint.  It  Is  earnestly  contended 
that  the  statement  of  the  claim  Is  sufficient  to 
warrant  a  recovery;  that  It  Is  not  merely 
technically  defective,  but  radically  and  fa- 
tally so,  by  reason  of  tbe  theory  upon  which 
It  Is  based,  and  the  omission  of  necessary 
facts  essential  to  the  existence  of  a  cause 
of  action.  A  proceeding  to  enforce  the  col- 
lection of  taxes  is  essentially  different  from 
that  to  enforce  a  debt  upon  contract.  It  is 
the  settled  law  in  this  state  that  "a  tax  is 
not  an  ordinary  debt  It  Is  not  founded  upon 
contract,  expressed  or  implied."  Gallup, 
Exec,  V.  Schmidt,  Treasurer,  154  Ind.  196, 
56  N.  K  443,  at  page  215,  154  Ind.,  page  448, 
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B8  N.  A;  De  Panw  r.  Gltj  of  New  AnNtny, 
22  iDd.  2M;  Richards  t.  Stogsdell,  21  Ind.  74. 
In  Sfhaw  r.  Peckett,  26  Vt  482,  It  la  held 
tbat  the  aBseaament  of  taxes  does  not  create 
a  debt  that  can  be  enforced  by  suit  Pre- 
liminary to  the  collection  and  payment  of 
taxes,  there  mast  be  a  ralld  assessment  upon 
the  property  that  la  assessable.  It  seems 
to  me,  therefore,  that,  before  any  depart- 
ment or  branch  of  the  civil  government  can 
proceed  to  require  a  citizen  to  pay  taxes. 
It  must  first  show  a  lawful  assessment  The 
role  prevails  in  this  Jurisdiction  that  a  state- 
ment of  a  claim  against  an  estate  must  state 
affirmative  facts  which  show  prima  fade 
that  the  estate  is  lawfully  Indebted  to  the 
claimant  While  counsel  for  appellee  do  not 
concede  that  It  la  necessary  for  the  dalm 
in  this  cause  to  show  afflrmatlrely  that  a 
lawful  assessment  was,  In  the  first  Instance, 
made,  they  do  beg  the  question,  to  some 
coctent  by  saying  that  an  examination  of 
the  evidence  will  show  that  It  was  In  fact 
made.  But  we  cannot  look  to  the  evidence 
to  determine  the  sufficiency  of  a  pleading, 
and  the  claim  filed  here  must  be  regarded  as 
appellees  pleading.  We  are  not  advised  by 
the  claim  whether  the  property  of  the  estate 
was  assessed  In  the  regular  way,  or  whether 
It  was  assessed  at  all,  or  whether  this  is  a 
proceeding  to  collect  taxes  upon  the  assess- 
ment of  property  omitted  from  taxation,  and 
which  would  constitute  a  special  and  an  ex- 
ceptional assessment  Vogel  et  aL  t.  Vogler, 
78  Ind.  3S3.  In  the  case  last  cited,  Togler, 
as  treasurer  of  Bartholomew  county,  brought 
an  action  against  Vogel,  as  guardian,  and 
his  wards,  to  recover  for  unpaid  taxes.  The 
complaint  averred  that  on  a  specified  day 
<3,000  came  into  the  guardian's  hands,  which 
belonged  to  his  wards;  that  tlie  said  guardi- 
an and  wards  resided  In  said  county,  and 
that  said  money  was  liable  to  taxation  for 
the  years  1872  to  1878,  inclusive;  that  nei- 
ther the  guardian  nor  the  wards  gave  In  said 
property  for  taxation  during  said  time,  and 
that  no  taxes  were  assessed  or  paid  there- 
on; that  It  appearing  to  the  proper  of- 
ficers that  said  property  had  not  been  as- 
sessed for  taxation  during  said  time,  the 
"proper  authorities"  did.  In  January,  1879, 
assess  the  same  for  all  of  said  years;  that 
the  same  was  duly  placed  on  the  tax  dupli- 
cate of  said  county  for  collection,  and  the 
same  was  duly  placed  In  the  hands  of  the 
treasurer  for  collection.  A  schedule  of  the 
taxes  alleged  to  have  been  assessed  against 
said  money  for  each  of  the  said  years  is  em- 
bodied In  the  complaint  It  is  then  averred 
that  the  several  amounts  assessed  were  due 
and  unpaid,  that  the  said  wards  had  no  per- 
sonal property  that  could  be  seized  to  satisfy 
the  same,  and  that  the  guardian  had  failed 
and  refused  to  pay  the  amount  assessed, 
after  demand  upon  him  so  to  do.  It  was 
further  averred  that  appellee,  as  treasurer, 
bad  a  lien  on  the  fnnds  in  the  hands  of  the 
Cwurdlaa  tor  the  payment  of  the  same,  and 
nUhatrinc   denlad.    TrsnstW 


asked  that  the  guardian  be  regnlrea  to  pay 
said  taxes  ont  of  any  money  in  his  hands. 
In  that  case  It  will  be  observed  Out  a  suc- 
cinct statement  Is  made  of  the  manner  to 
which  the  taxes  were  assessed;  that  the 
guardian  and  his  wards  were  residents  of 
the  connty,  and  that  the  money  was  tax- 
able therein;  that  the  taxes  were  assessed 
thereon  by  "the  proper  authorities";  that  a 
demand  had  been  made  for  payment,  which 
was  refused;  and  that  there  was  no  per- 
sonal property  subject  to  seizure  to  satisfy 
the  same.  With  all  these  averments;  the  Su- 
preme Court  held  that  the  complaint  did 
not  state  any  cause  of  action.  Under  seo 
tion  8587,  Bums'  Ann.  St  1901,  where  an  ad- 
ministrator or  other  fiduciary  falls  to  pay 
any  Installment  of  taxes  when  due.  It  ia 
made  the  dnty  of  the  county  treasurer  to 
present  to  the  propw  court  a  brief  state- 
ment In  writing,  setting -forth  the  fact  and 
amount  of  such  dellnqoency,  npon  which 
the  court  shall  Issue  an  order,  directed  to 
such  delinquent  commanding  him  to  show 
cause  why  such  taxes  should  not  be  paid. 
In  a  proceeding  under  that  statute^  sufQcIent 
facts  must  be  stated  to  show  a  valid  and 
legal  assessment  and  the  sufficiency  of  the 
statement  can  be  tested  by  demurrer  or  by 
an  assignment  of  error.  Lang,  Treasurer,  t. 
Clapp,  Adm'r,  103  Ind.  17,  2  N.  E.  197.  In 
the  case  at  bar  there  is  on^  the  naked  state- 
ment that  the  estate  is  indebted  to  the  city 
of  Vincennes  for  "taxes  on  personal  prop- 
erty for  the  year  1888."  Under  the  anthorlp 
ties,  no  cause  of  action  is  stated. 
The  Judgment  should  be  reversed. 


(IS  Ind.  Ai>p.  TOO 
CHICAGO  ft  a  B.  RT.  CO.  r.  POTT&    (No. 
4,833.)* 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct  11,  1904.) 

APPKAI/— DAKAOBS— UEABUBE— FAILUBa  TO  EX- 
OEPT   TO    BDLB— AXFIRllAMCK. 

1.  Where  plaintiff  was  entitled  to  recover 
firreater  damages  than  she  was  awarded,  but  she 
failed  to  except  to  the  ruling,  the  judgmeBt  wiU 
be  affirmed. 

Appeal  from  Circuit  Court  Parke  County; 
A.  r.  White,  Judge. 

Action  by  Emma  S.  Potta  against  the  Chi- 
cago Sc  Southeastern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

•  n.  0.  stover,  for  appellant    BIwood  Hunt 
and  D.  P.  Williams,  for  appellee. 

OOMSTOCK,  J.  The  questions  presented 
In  this  case  are  decided  in  Chicago  &  South- 
eastern Railway  Company  v.  Mary  0.  Mc- 
Ewen  (at  the  present  term  of  this  court)  71 N. 
E.  926.  By  the  measure  of  damages  fixed  in 
tbe  appeal  of  said  case  appellee  would  be  ai- 
titled  to  a  Judgment  for  an  amount  larga 

TL  8m  Appul  sod  Bnw.  veL  a.  OmtL  «»  I  aM. 
to   Buprem*  Oonrt  dsniad. 
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than  that  awarded  by  the  trial  court  She, 
however,  having  taken  no  exception,  the  Judg- 
ment Is  affirmed  upon  the  authority  of  aaid 


m  Ind.  App.  467) 

INDIANAPOLIS  ST.  RT.  CO.  v,  SBERIiBIT. 
(No.  6,030.)  • 

(Appellate  Conn  of  Indiana.  DivialMi  No.  S. 
Oct.  28,  1904.) 

BXUAKD  AITXB  CnANOK  OF  VBNUE— MVIEW— 
PEBSOHAI,  INJUHIKS — JUBISDICTION — INSTBUO- 
nOaS—KVIDKNCE— INCONSISTENT  FINDINGS. 

1.  The  mling  on  •  motion  to  remand  a.  canse 
to  the  court  from  which  the  venue  Imd  been 
changed  should  be  questioned  by  making  it  a 
teaEon  for  a  new  trial  rather  than  by  separate 
Msignment  of  error. 

2.  That  the  court  has  no  Jurisdiction  to  try 
the  case  cannot  be  raised  by  demurrer  where 
want  of  Jurisdiction  does  not  appear  on  the  face 
•f  the  complaint. 

5.  In  an  action  for  personal  injuries  from  al- 
leged negligence  It  was  proper  to  instruct  that 
"care  is  required  to  be  in  proportion  to  the 
danger  to  be  avoided  and  the  fatal  consequences 
that  might  result  from  the  neglect." 

4.  In  an  action  for  injuries  to  a  peraou  on 
the  track  of  an  electric  street  railway,  an  in- 
•traction  that  the  motorman  must  nse  diligence 
to  avoid  danger  to  a  person  on  tbe  track,  and 
that  the  .car  must  be  stopped,  if  there  is  time 
to  stop  it,  where  the  person  is  in  a  dangerous 
position,  and  if  there  was  time,  in  the  exercise 
of  ordinary  care,  for  a  motorman  to  have  stop- 
ped tbe  car  after  seeing,  or  after  he  was  bound 
to  see,  with  ordinary  care,  the  dangerous  posi- 
tion of  the  person  on  the  track,  and  failed  to 
dieek  the  speed  of  the  car,  then  the  defendant 
was  guilty  of  negligence,  is  not  objectionable  in 
not  properly  statmg  the  theory  of  the  last  clear 
diance.*' 

6.  The  distance  within  which  a  street  car  In 
motion  may  be  stoppe<l  by  the  use  of  the  brake 
la  a  question  on  which  an  expert' witness  may 
properly  give  an  opinion. 

el.  In  an  action  for  injuries  by  ooIliElon  with 
a  street  car,  findings  that  the  motorman  sound- 
ed his  gong  when  the  horse  first  went  on  the 
track,  abd  that  op  to  that  time  there  was  no 
indication  of  danger,  and  that  the  motorman 
was  in  proper  position,  and  paying  attention, 
and  should  first  have  known  that  the  buR^ 
would  not  get  off  the  track  when  tbe  car  was 
40  feet  from  It,  and  the  car  could  have  been 
•topped  with  the  utmost  care  within  S3  feet, 
are  not  inconsistent  with  general  verdict  for 
plaintiff. 

Appeal  from  Clrcnlt  Court,  Shelby  County; 
Donfclas  Morris,  Tndge. 

Action  by  Joseph  Seerley  against  tbe  In- 
dianapolis Street  Railway  Company.  Flaln- 
tlir  had  Judgment,  and  defendant  appeals. 
Affirmed. 

r.  Winter,  Hord  &  Adams,  and  W.  H.  Let- 
ta,  for  appellant    W.  J.  Beckett,  f«r  appellee. 

COMSTOCK,  J.  Tbla  action  was  brougfat 
to  recover  for  personal  Lojuries,  and  was  be- 
gun by  the  filing  of  a  complaint  against  the 
appellant  In  tbe  Marion  superior  court  Tbo 
damages  alleged  to  have  been  sustained  were 
BOftered  on  account  of  Injuries  to  appellee's 
•wtte,  thereby  depriving  falm  of  her  services. 

f  S.  See  Necligence,  vol.  t7.  Cent  Dig.  |f  C,  11, 


*Pbr  oplnloD  on  rehearing,  see  7S  N.  B.  lOU.    Transfer  deni«d. 


The  accident  happened  on  tbe  9tb  day  ot 
May,  1900,  A  buggy  driven  by  appellee  him- 
self. In  whicb  the  appellee  and  bis  wife 
were  riding,  collided  with  a  street  car  on 
Massachusetts  avenue.  In  the  dty  of  Indian- 
apolis. Tbe  complaint  upon  whicb  tbe  case 
was  tried  was  an  amended  complaint,  filed 
after  tbe  case  bad  been  venued  to  Shelby 
county.  The  charging  part  is  as  follows: 
"That  on  or  about  May  8,  1900,  defendant 
was  operating  one  of  Its  said  electric  cars 
over  and  upon  Massachusetts  avenue,  a  pub- 
lic highway  of  the  dty  of  Indianapolis,  Indi 
ana,  and  said  car  was  In  charge  of  and  con- 
trolled by  defendant's  servants  and  em- 
ployes, and  acting  In  tbe  line  of  their  employ- 
ment, at  the  time  of  the  accident  to  this 
plaintltr  hereinafter  described.  That  said 
car  was  running  southwest  on  the  north 
track  of '  defendant's  double  line  of  railway 
In  said  Massachusetts  avenue,  and  said  plain- 
tiff was  riding  in  a  one-horse  vehicle  wltb 
bis  wife,  Huth  Seerley,  also  southwest  in  and 
upon  said  Massachusetts  avenue,  and  nortb 
of  said  defendant's  said  nortb  track  In  tbe 
roadway  of  said  avenue.  That  about  .half 
way  between  tbe  points  where  East  and  Lib- 
erty streets  intersect  said  avenue  tbe  horse 
drawing  tbe  vehicle  in  which  this  plaintiff 
and  bis  said  wife  were  riding  sbled  to  tbe 
south,  and  ran  upon  said  nortb  track  of  de- 
fendant's said  railway;  all  without  fault  or 
negligence  of  this  plaintiff  or  bis  said  wife. 
That  when  said  borse  drew  sold  vehicle  up- 
on said  nortb  track  as  aforesaid,  and  while 
ssld  vehicle  was  upon  said  track,  and  before 
this  plaintiff  could  remove  said  horse  and 
vehicle  from  said  track  In  tbe  exercise  ot 
due  care,  defendant's  servants  and  agents 
In  charge  of  and  controlling  and  operating; 
said  car  ncKliRently  approached  with  said  car 
this  plaintiff's  said  borse  and  vehicle  .iqmn 
tbe  same  said  track,  and  negligently  ran  said 
car  against  said  vehicle  and  horse  upon  said 
track,  and  negligently  collided  with,  struck, 
and  crushed  the  said  vehicle,  and  negligentl.v 
threw  and  burled  this  plaintiff's  wife  from 
and  out  of  said  vehicle -with  great  force 
ond  violence  upon  the  bard  street  and  stones, 
and  negligently  Injured  tbe  plaintiff's  said 
wife,  without  fault  or  negligence  on  her  part 
or  negligence  on  tbe  part  of  tbe  plaintiff. 
That  when  this  plalntHTs  borse  shied  and 
ran  upon  tbe  track  of  this  defendant  as 
aforesaid,  and  at  all  times  while  said  vehi- 
cle and  borse  were  upon  said  track,  tbey 
Were  In  plain  view  of  defendant's  motormau 
in  charge  of  said  car,  and  said  motorman 
could  and  did  see  plaintiff's  sold  borse  upoD 
said  track;  and  after  said  borse  and  vehicle 
ceme  upon  said  track  as  aforesaid  said  mo- 
torman could  have  stopped  said  car,  In  tbe 
exercise  of  due  care,  before  striking  said  ve- 
hicle, but  negligently  failed  to  do  so,  but  neg- 
ligently ran  said  car  against  said  vehicle,  anil 
thereby  negligently  injured  said  plaintiff'* 
wife."  A  demurrer  to  this  complaint  wa» 
filed  upon  fgur  grouuda:    First,  that  It  H9 
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not  state  facts  snffldent  to  constitute  a  cause 
of  action;  second,  that  the  court  had  no  Juris- 
diction of  the  person  of  the  defendant;  third, 
that  the  court  had  no  Jurisdiction  of  the  sub- 
ject-matter; fourth,  that  there  was  another 
action  pending  between  plaintiff  and  defend- 
ant for  the  same  cause  of  action.  The  de- 
murrer was  overruled,  and  the  defendant 
filed  an  answer  In  general  denial. 

The  amended  complaint  on  which  the  case 
was  tried  was  filed  in  the  Shelby  circuit  court 
on  the  7th  day  of  November,  1902,  being  the 
twenty-ninth  Judicial  day  of  the  October 
term  of  said  court  On  the  22d  day  of  £>e- 
V:ember,  1902,  which  was  the  first  Judicial 
day  of  the  December  term  of  said  Shelby 
circuit  court,  the  defendant  entered  a  special 
appearance,  and  filed  its  written  motion  to 
remand  the  cause  to  the  Marion  superior 
court  for  the  reasons  stated  in  said  motion 
aa  follows:  "(1)  That  on  the  23d  day  of  May, 
1902,  being  the  seventeenth  Judicial  day  of 
the  special  term  of  said  cotlrt,  the  plaintifF 
filed  his  affidavit  for  a  change  of  venue  In 
this  cause,  and  said  motion  was  sustained, 
and  said  cause  was  sent  to  the  circuit  court  of 
Shelby  county,  Indiana,  but  the  transcript  In 
said  cause  was  not  filed  In  the  Shelby  circuit 
court  until  the  7th  day  of  October,  1902,  and 
said  change  of  venue  was  not  perfected  with- 
in the  time  limited  by  the  court  (2)  The  de- 
fendant moves  to  remand  said  cause  for  the 
further  reason  that  on  the  23d  day  of  May, 
1902,  the  plaintiff  filed  his  moUon  In  the  Marl- 
on superior  court,  where  this  cause  was  then 
pending,  for  a  change  of  venue  from  said 
Marlon  county,  which  motion  was  by  the 
court  sustained,  and  the  venue  of  said  cause 
was  changed  to  the  Shelby  circuit  court,  and 
20  days  was  given  plaintiff  within  which  to 
perfect  said  change;  and  afterwards,  on  the 
13th  day  of  June,  1902,  being  the  eleventh 
Judicial  day  of  the  June  term  of  said  court, 
the  plaintiff  voluntarily  appeared  In  said 
court  after  the  time  limited  for  perfecting 
said  change,  and  appeared  in  said  action,  and 
filed  his  substituted  complaint  therein."  The 
motion  was  overruled,  and  exception  taken. 
The  trial  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  appellee  for  $3,500.  The 
Jury  returned  with  the  general  verdict  an- 
swers to  Interrogatories. 

The  error  relied  upon  in  this  court  arises 
upon  the  rulings,  respectively,  of  the  court 
on  the  demurrer  to  the  amended  complaint, 
on  the  motion  to  remand,  on  the  motion  for 
judgment  on  the  sipecial  answers  to  interroga- 
tories, and  on  the  motion  for  a  new  trIaL 
The  action  of  the  court  in  refusing  to  re- 
mand Is  presented  only  by  a  separate  specifi- 
cation of  error.  It  should  have  been  made 
a  reason  for  a  new  trial.  SIdener  v.  Davis 
et  al.,  87  Ind.  342;  Bogue  v.  Murphy,  28 
Ind.  App.  292,  61  N.  B.  957;  Citizens'  St 
R.  B.  Oo.  T.  Shepherd,  29  Ind.  App.  412,  62 
N.  B.  800.  It  1b  not  claimed  that  the  com- 
plaint does  not  state  a  cause  of  action,  but 
the  deniurrer  should  have   been  sus- 


tained because  the  trial  court  bad  no  juris- 
diction to  try  the  cause.  Demurrer  for  this 
cause  will  only  lie  when  the  defect  appears 
upon  the  face  of  the  complaint  It  does  not 
so  appear.  The  demurrer  was  therefore  prop- 
erly overruled.  Eel,  etc.,  Oo.  t.  State^  143 
Ind.  231,  42  N.  B.  617. 

AppeUant  complains  of  the  fifth  and  of  the 
seventh  Instructions  given  to  the  Jury.  The 
fifth  Is  as  follows:  "The  law  interprets  care 
to  be  that  degree  of  care  which  a  person  of 
ordinary  prudence,  under  the  particular  cir- 
cumstances. Is  presumed  to  exercise  to  avoid 
injury.  Such  care  is  required  to  be  In  pro- 
portion to  the  danger  to  be  avoided  and  the 
fatal  consequences  that  might  result  from  the 
neglect"  Against  this  Instruction  it  Is  said 
that  the  Jury  had  no  right  to  consider  the 
fatal  consequences  which  might  result  from 
the  neglect  of  any  act  If  care  Is  to  be  exer- 
cised in  proportion  to  the  danger  to  be  avoid- 
ed (as  has  many  times  been  held),  there  can 
be  no  error  in  the  concluding  part  of  the 
sentencOi  "and  the  fatal  consequences  that 
may  result  from'  the  neglect."  Ordinary 
care  is  defined  In  the  above  language  in  the 
following  opinions:  Toledo,  etc.,  Ry.  C!o.  v. 
Goddard,  26  Ind.  197;  Louisville,  etc.,  Ry. 
Co.  T.  Schmidt,  147  Ind.  638-640,  46  N.  E. 
844;  Illinois,  etc.,  R.  R.  Co.  T.  Cheek,  152 
Ind.  677,  53  N.  B.  641.  Said  seventh  instruc- 
tion la  as  follows:  "(7)  The  law  casts  upon 
persons  In  charge  of  a  street  car  the  duty 
of  vigilance  in  observing  the  tracks  ahead  of 
their  cars  and  avoid  danger  by  colllBion  to 
persons  on  the  track;  and  to  avoid  af- 
fiictlng  injury  to  a  person  upon  the  track  In  a 
dangerous  position  the  car  must  be  stopped 
If  there  Is  time  to  stop  It,  In  the  exercise  of 
ordinary  care,  after  the  danger  Is  observed, 
or  should  have  been  observed  In  the  exercise 
of  ordinary  care.  And  In  this  case,  if  yon 
shall  find  that  there  was  time,  in  the  exer- 
cise of  ordinary  care,  for  the  motorman  to 
have  stopped  the  car  after  seeing,  or  after  be 
was  bound  to  see,  in  the  exercise  of  ordinary 
care,  the  dangerous  position  of  the  plaintiff's 
wife  upon  the  track  ahead  of  the  car,  if  you 
find  she  was  In  said  position,  and  that  be 
failed  to  exercise  such  care  to  check  the 
speed  of  the  car,  but  ran  the  car  against 
said  vehicle  in  which  the  plaintiffs  wife  was 
riding,  and  Injured  her  as  alleged  in  the 
complaint,  then  you  are  at  liberty  to  find  that 
the  defendant  was  guilty  of  negligence  In  the 
premises."  The  objection  made  to  ihia  in- 
struction is  that  it  attempts  to  state  the  the- 
ory of  the  "last  clear  chance,"  and  that  under 
the  decisions  of  this  state  tile  peril  must  be 
actually  known  to  the  motorrnHn  before  he 
can  be  held  negligent  upon  that  theory;  cit- 
ing: Cleveland,  etc.,  Co.  v.  Klee,  154  Ind. 
430,  436,  437,  56  N.  B.  234;  Dull  v.  Cleveland, 
etc.,  Co.,  21  Ind.  App.  571-590,  52  N.  B.  1013; 
Krenzer  t.  Pittsburg,  etc.,  Co.,  151  Ind.  587- 
593,  43  N.  B.  649.  52  N.  B.  220,  68  Am.  St 
Rep.  252;  Louisville,  etc.,  Oo.  v.  Phillips,  112 
Ind.  68.  13  M.  B.  132,  2  Am.  St  Rep.  US; 
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LooIsTlIle,  etc.,  Co.  ▼.  East  Tenn.,  etc.,  Co., 
60  Fed.  993,  9  C.  C.  A.  314,  reviewed  Krenzer 
V.  PlttsbBrg.  etc.,  Co.,  151  Ind.  593,  43  N.  E. 
G49,  52  N.  E.  220,  68  Am.  St.  Rep.  252.  The 
instruction  correctly  states  the  duty  of  the 
motorman.  Indianapolis  St  Ry.  Co.  T.  Dar- 
neU  (Ind-  App.)  68  N.  E.  609;  Nellis,  Surface 
R.  R.  299,  and  cases  cited;  Citizens'  St  R. 
Co.  T.  Damm,  25  Ind.  App.  511,  68  N.  E.  564; 
Elwood  St  R.  Co.  v.  Ross,  26  Ind.  App.  258* 
58  N.  E.  536. 

But  the  particular  point  made  by  appellant 
that  the  peril  must  be  actually  known  to  the 
motorman  Is  fairly  met  by  the  answers  to 
interrogatories  65  and  70.  "(65)  Did  said  mo- 
torman see  the  movement  of  the  horse  and 
surry  In  the  direction  of  the  track  as  soon 
as  they  began  to  more  toward  the  track? 
Answer.  Yes."  "(70)  How  many  feet  was 
the  front  end  of  defendant's  car  back  of  the 
left  front  wheels  of  the  surry  at  the  time 
said  surry  first  began  to  turn  toward  the 
track?  Answer.  200  feet"  These  findings 
show  actual  knowledge  of  Imminent  peril,  so 
that,  as  to  tlSe  criticism  made,  the  Instruc- 
tion, even  If  erroneous,  was  harmless.  In- 
dianapolis St  R.  Co.  V.  Brown  (Ind.  App.)  69 
N,  E.  407. 

Upon  direct  examination  Arthur  H.  Shel- 
by, a  witness  for  appellee  who  had  shown 
himself  qualified  to  testify  as  an  expert  was 
asked  the  following  question:  "Q.  Mr.  Shel- 
by, suppose  a  car  is  running  on  the  track  of 
the  defendant  along  between  the  points  I 
bave  stated  at  the  rate  of  ten  or  twelve  miles 
an  hour,  you  may  state  In  what  distance  that 
car  could  be  stopped  In  the  exercise  of  ordi- 
nary care  by  means  of  the  brake  alone." 
The  court  having  overruled  an  objection  of 
aK>eIlant  to  this  question,  the  witness  an- 
swered! "Why,  a  car  could  be  stopped  in 
fifty  feet  with  the  brake,  running  at  that 
speed."  Defendant's  motion  to  strike  out  the 
answer  was  overruled,  and  exceptions  to 
these  rulings  taken.  The  distance  within 
which  a  car  in  motion  may  be  stopped  by 
the  use  of  the  brake  Is  a  question  upon  which 
an  expert  may  properly  give  an  opinion.  The 
distance  within  which  a  car  could  be  stopped 
by  the  use  of  a  brake  was  only  one  of  the 
questions  to  be  determined  by  the  Jury. 
Tholen  v.  Brooklyn,  etc.,  Co.  (City  Ct  Brook.) 
30  N.  T.  Supp.  1083;  Pender  v.  Brooklyn  Ry. 
CO.  (Sup.)  32  N.  Y.  Supp.  366;  McDonald  v. 
.  Brooklyn,  etc.,  Co.  (Sup.)  64  N.  Y.  Supp.  480; 
Indiana  Bituminous  Coal  (To.  v.  Buffey,  28 
Ind.  App.  108,  62  N.  E.  279,  and  cases  cited; 
Rogers  on  Expert  Testimony  (2d  Ed.)  §  104; 
Lawson  on  E^xpert  Evidence,  p.  94.  But  It  is 
claimed  that  the  effect  of  this  evidence  was 
to  prove  what  was  ordinary  care,  and  that 
a  witness  could  not  be  allowed  to  state  an 
opinion  or  conclusion  upon  a  question  of  or- 
dinary care,  because  it  is  for  the  determina- 
tion ot  the  Jury.  Louisville,  etc.,  v.  Sparks, 
12  Ind.  App.  410,  40  N.  E.  546;  Glthens  v. 
McDonnell,  24  Ind.  App.  395,  56  N.  &  855; 
Cblcago  T.  Cummlngs,  24  Ind.  App.  192,  53  N. 


E.  102C;  L.  E.  &  W.,  etc.,  Co.  T.  Juday,  19  Ind. 
App.  43C  49  N.  E.  843.  We  concede  the  prop- 
osition, and  the  cases  cited  bold,  that  wheth- 
er ordinary  care  has  or  has  not  been  exer- 
cised Is  for  the  Jury,  and  not  for  a  wit- 
ness, and  that  a  witness  cannot  be  permitted 
to  testify  to  what  is  ordinary  care.  But  In 
determining  the  purpose  and  effect  of  this 
question  it  is  proper  to  look  at  all  that  the 
witness  has  testified  to  upon  the  particular 
subject  The  language  of  the  question  cer- 
tainly gives  the  Impression  that  It  only  seeks 
to  elicit  the  opinion  as  to  the  distance  within 
which  a  car  can  be  stopped  by  the  use  of 
the  brake  alone.  The  answer  shows  that 
the  witness  so  understood  the  question.  Up- 
on cross-examination  the  witness  was  Inter- 
rogated as  follows:  "Q.  Do  you  mean  a  test 
stop— for  a  man  to  begin  at  a  certain  mo- 
ment to  make  a  test  stop?  A.  Running  at 
that  speed?  Q.  I  say  you  mean  a  test  stop, 
do  you?  A.  I  mean  a  good  stop;  yes,  sir.  Q. 
You  mean  a  man  knows  Just  where  he  has 
to  begin  to  stop,  and  then  tries  to  make  a 
stop  as  quick  aa  be  can?  Is  that  the  Idea?  A. 
To  make  that  stop;  yes,  sir.  That  would 
make  a  good  stop."'  And  further  the  witness 
testified  in  reference  to  an  ordinary  stop 
with  the  brake:  "Q.  When  you  come  along 
and  make  an  ordinary  stop  at  a  street  cross- 
ing for  passengers,  don't  you  begin  to  stop 
150  feet  before  you  get  to  the  crossing?  A. 
Well,  it  depends  on  the  crossing  and  how — 
Q.  Answer  the  question.  Do  you  or  do  you 
not?  A.  If  I  am  behind  or  late,  or  early? 
If  I  am  ahead  of  time,  I  take  more  time,  but 
if  I  am  late  I  take  less  time.  Q.  But  ordinari- 
ly, if  you  are  running  along  in  the  ordinary 
manijier,  and  you  make  a  stop  for  passengers, 
don't  you  begin  150  or  250  feet?  A.  Yes,  to 
make  a  slow  stop.  Q.  That  Is,  to  stop  with 
a  brake?  A.  Yes,  sir;  to  stop  with  the 
brake — that  Is,  not  for  an  accident"  The 
witness  manifestly  intended  and  could  only  . 
reasonably  have  been  understood  as  giving 
bis  opinion  as  to  the  distance  within  which 
a  car  could  be  stopped  under  certain  condi- 
tions. So  viewed  the  testimony  was  not 
prejudicial  to  the  appellant. 

It  is  contended  that  the  answers  to  inter- 
rogatories affirmatively  show  that  the  appel- 
lant was  not  guilty  of  negligence.  This  claim 
is  founded  upon  the  following  facts  found: 
When  the  horse  first  turned  toward  the  track 
the  motorman  sounded  bis  gong.  Interroga- 
tory 71.  Up  to  that  time  everything  was 
clear  In  front  and  no  Indication  of  danger. 
Interrogatories  55  and  66.  The  motorman 
was  In  proper  position,  running  moderately, 
paying  attention,  and  everything  about  the 
car  was  In  good  condition.  Interrogatories 
57,  59,  61,  62,  64.  The  motorman  could  first 
have  known  that  the  buggy  would  not  get  off 
the  track  when  the  car  was  40  feet  from 
the  buggy.  Interrogatory  117.  The  shortest 
distance  within  which  that  car  could  possibly 
have  been  stopped  by  ths  utmost  care  and 
Judgment  was  33   feet     The   whole  thing 
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waa  rerj  qntckly  done.  In  this  connection 
it  Is  i>roper  to  remember  that  tbe  complaint 
onl7  charges  negligence  against  the  appellant 
after  the  horse  and  vehicle  were  upon  appel- 
lant's track.  The  special  findings  show  that 
the  snrry  waa  turned  toward  said  track  by 
the  horse  suddenly  becoming  frightened  at 
some  object,  not  shown  by  the  eridence^  on 
the  street;  that  he  Shied  and  turned  quickly 
toward  the  defendant's  car  track;  that  appel- 
lee pulled  on  his  lines  to  prevent  the  horse 
from  going  upon  or  In  the  direction  of  the 
track  after  It  became  frightened,  and  did  all 
he  could  to  pull  him  off  the  track  after  he 
had  gotten  upon  It;  that  tbe  motorman  saw 
the  movement  of  the  horse  and  surry  In  the 
direction  of  the  track  as  soon  as  they  began 
to  more  toward  the  same;  that  the  front 
end  of  defendant's  car  was  back  of  the  left 
front  wheel  of  the  surry,  at  the  time  said 
surry  first  began  to  turn  toward  tbe  track, 
200  feet;  that  the  motorman  then  sounded 
the  gong,  but  did  not  apply  the  reverse  cur- 
rent of  electricity  until  after  the  horse  bad 
been  pulled  off  of  the  track.  It  is  also  found 
that  reversing  tbe  electric  current  is  the 
quickest  way  to  stop;  that  the  motorman 
could  have  stopped  the  car  sooner  than  he 
did  had  he  applied  the  brake;  and  it  Is  fur- 
ther found  that  the  motorman  did  not  do 
what  reasonably  occurred  to  him  to  prevent 
the  accident;  that  be  did  not  succeed  In 
checking  the  speed  of  the  car  before  it  struck 
the  snrry;  that  the  car  was  not  so  close  to 
the  snrry  at  the  time  that  it  could  not  have 
been  brought  to  a  complete  stop  before  reach- 
ing the  point  of  collision.  The  general  ver- 
dict finding  that  the  motorman  failed  to  ex- 
ercise the  care  of  an  ordinarily  prudent  man 
is  not  overthrown  by  the  special  findings. 
The  facts  found  do  not  show  appellee  guilty 
of  contributory  negligence.  They  are  certain- 
ly not  In  Irreconcilable  conflict  with  the  gen- 
eral verdict,  which  finds  him  free  from  con- 
tributory negligence,  and  so,  under  the  rule, 
the  general  verdict  must  prevail.  There  is 
evidence  to  support  it. 

We  may  concede  that  under  the  circumstan- 
ces— the  suddenness  with  which  the  horse  be- 
came frightened  and  turned  toward  the  track, 
the  conduct  of  appellee  and  of  the  motorman 
— that  the  question  of  the  negligence  of  each 
of  them  Is  a  close  one;  but  we  are  of  the  opin- 
ion that  such  question  was  for  the  Jury,  and 
was  properly  submitted  to  them.  We  have 
passed  upon  the  question  discussed,  and  find 
no  reversible  error. 

Judgment  affirmed. 


(34  Ind.  App.  1) 

GHIPMAN  V.  WELLS  et  al.    (No.  5,S90.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Nov.  1,  1004.) 

APPEAL  BT  ADMINTSTBATOR—TBANSCBIPT— FIL- 
ING— TIME— STATtJTES. 

l.Bnns'  Ann.  SL  1901,  i  2009,  authorizes 
any  person  aggrieved  by  any  decision  of  a  cir- 
.cmt  court  or  judge  in  vacation  growing  out  of  a 


matter  connected  with  a  decedent's  estate  to  ap> 
peal  to  the  Snpreme  Court  on  filing  an  appMl  - 
bond.  Section  2010,  as  amended,  provides  that 
such  bond  shall  be  filed  within  10  days  after  the 
decision  complained  of,  and  that  tbe  transcript 
shall  be  filed  in  the  Snpreme  Court  90  days  after 
filing  the  bond.  Section  2612  authorizes  an  ex- 
ecutor or  administrator  to  appeal  from  the  de- 
cisioQ  of  anv  court  or  judge  in  vacation  without 
filing  a  bona.  Held,  that  though  an  administra- 
trix, in  taking  an  appeal  from  a  decision  by 
wbicli  she  was  aggrieved  in  her  representative 
capacity,  was  not  required  to  file  an  appeal  bond, 
shii  was,  notwithstanding  that  fact,  governed  by 
such  sections,  and  was  oound  to  file  the  tran- 
script within  100  days  after  the  decision. 

Appeal  from  Circuit  CoMTt,  St  Joseph 
County;  Walter  A.  Funk,  judge. 

Action  between  Celenda  L.  Cbipman,  as 
administratrix,  etc.,  and  Millie  Wells  and 
others.  From  a  Judgment  In  favor  of  the 
latter,  the  former  appeals.  On  motion  to  dis- 
miss appeal.    Granted. 

Joseph  O.  Orr  and  T.  E.  Howard,  for  ap- 
pellant   Hubbard  &  Hubbard,  for  appellees. . 

BLACK,  C  3.  The  appellees  have  moved  to 
dismiss  this  appeal.  The  decision  from  which 
the  aptienl  was  taken  was  one  growing  out 
of  a  matter  connected -with  a  decedent's  es- 
tate, within  the  meaning  of  sections  260&- 
2612,  Bums'  Ann.  St  1901.  Tbe  Judgment 
appears  to  have  been  rendered  July  9,  1903. 
The  appellant's  motion  for  a  new  trial  was 
overruled  September  25,  1903.  The  tran- 
script of  the  record  on  appeal  was  filed  ta 
this  court  July  13,  1904. 

Section  2G09,  supra,  provides  that  any  per- 
son considering  himself  aggrieved  by  any  de- 
cision of  a  circuit  court,  or  Judge  thereof  in 
vacation,  growing  out  of  any  matter  connect- 
ed with  a  decedent's  estate,  may  prosecute 
an  appeal  to  the  Supreme  Court  upon  filing 
with  the  clerk  of  the  circuit  court  an  appeal 
bond,  described.  Section  2G10,  as  amended 
In  1899  (Acts  1809,  p.  397,  c  171),  provides 
that  such  appeal  bond  shall  be  filed  within 
10  days  after  the  decision  complained  of  is 
made,  unless,  for  good  cause  shown,  the  court 
to  which  the  appeal  Is  prayed  shall  direct 
such  appeal  to  be  granted,  on  the  filing  of 
such  bond,  within  1  year  after  such  decision, 
but  that  any  person  who  is  aggrieved,  desir- 
ing such  appeal,  may  take  the  same  In  bia 
own  name  without  Joining  any  other  per- 
son, and  that  the  transcript  shall  be  filed  In 
the  Supreme  Court  within  90  days  after  fil- 
ing the  appeal  bond.  Section  2611  relates  to 
the  taxing  of  costs,  and  by  section  2612  It 
Is  provided  that  In  any  appeal  prayed  by 
an  executor  or  administrator  from  the  deci- 
sion of  any  court  or  Judge  thereof  In  vaca- 
tion, It  shall  not  be  necessary  for  such  person 
to  file  an  appeal  bond.  In  the  portion  of  the 
Civil  Code  relating  to  appeals,  provision  is 
made  that  executors,  admlni.strators,  and 
guardians  may  have  an  appeal  and  stay  of 
proceedings  In  the  court  below  without  giv- 
ing an  appeal  bond,  while  sections  2609-2612, 
supra,  form  part  of  the  statute  relating  to 
tbe  settlement  of  decedents*  estates,  and  faava 
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relatl<m  to  inroceedlngB  under  that  statute. 
While  It  1b  not  necessary  for  an  execu- 
tor or  administrator,  In  taking  an  appeal 
from  a  decision  by  which  he,  in  his  repre- 
sentative capacity,  Is  aggrieved,  to  give  or 
file  an  api)eal  bond,  yet  he  Is  afTected  by  the 
provision  of  the  statute  relating  to  the  time 
of  filing  the  transcript,  and,  where  his  ap- 
peal Is  taken  from  a  decision  growing  out 
of  a  matter  connected  with  the  decedent's 
estate,  under  the  statute  relating  to  the  set- 
tlement of  decedents'  estates,  he  must  file  the 
transcript  within  the  time  required  of  other 
parties  desiring  to  appeal  from  such  ded- 
sion;  that  Is,  within  100  days  after  the  de- 
cision. 

Counsel  for  the  appellant  say  that,  in  legal 
effect,  the  sections  above  mentioned  In  the 
statute  relating  to  the  settlement  of  de- 
cedents' estates  provide  that  all  persons,  ex- 
cept executors  and  administrators,  consider- 
li%  themselves  aggrieved  by  any  decision 
growing  out  of  any  matter  connected  with  a 
-decedent's  estate,  may  prosecute  an  appeal 
upon  filing  a  suitable  bond  within  10  days 
after  such  decision,  and  filing  the  transcript 
within  90  days  after  filing  the  bond;  that  sec- 
tlomi  2609,  2610,  provide  for  a  term-time  ap- 
peal in  all  matters  connected  with  a  de- 
-cedent's  estate,  so  far  as  all  persons  other 
than  executors  and  administrators  are  con- 
cerned, but  that,  as  to  executors  and  admin- 
istrators, these  sections  do  not  provide  for 
such  tenu-tlme  appeal,  and  that  appeals  tak- 
■en  by  them  are  governed  by  the  Civil  Code, 
which  provides  that  appeals  must  be  takoi 
within  one  year  from  the  time  the  judg- 
ment Is  rendered;  and  counsel  for  the  appel- 
lant say  that  this  has  been  expressly  decided 
iiy  the  Supreme  Court  in  Stultz  v.  Glbler, 
146  Ind.  501,  45  N.  E.  340;  and  they  also 
ask  our  attention  to  Bake  v.  Smiley,  84  Ind. 
212,  and  Ruch  v.  Blery,  110  Ind.  444.  11  N.  B, 
312.  Stultz  V.  Glbler,  supra,  was  a  suit  to 
foreclose  a  mortgage  and  to  recover  a  judg- 
ment for  the  ^debtedness  secured  thereby, 
to  which  an  administrator,  with  others,  was 
a  party  defendant,  and  the  appeal  was 
brought  by  the  administrator  and  other  de- 
fendants without  making  a  co-appellant  one 
-of  the  parties  affected  by  the  Judgment.  It 
was  expressly  stated  by  the  court  that  the 
.  appeal  was  governed  by  the  provisions  of  the 
Civil  Code,  and  not  by  those  of  the  act 
-concerning  the  settlement  of  decedents'  es- 
tates; and  conceding,  without  deciding,  that 
an  executor,  administrator,  or  guardian  is 
entitled  to  take  a  term-time  appeal  under 
the  Civil  Code  without  filing  an  appeal 
bond.  It  was  held  that  the  appeal  In  that 
case  was  a  vacation  appeal,  and  not  a  term- 
time  appeal,  and  it  was  dismissed  for  fail- 
ure to  make  such  co-party  affected  by  the 
judgment  a  co-appellant  The  appeal  in  that 
-case  was  governed  as  to  all  of  the  parties 
by  the  provisions  of  the  Civil  Code,  because 
-the  action  was  not  a  proceeding  under  the 


provisions  of  the  statute  relating  to  the  set- 
tlement of  decedents'  estates,  but  was  one 
governed  in  all  respects  by  the  Civil  Code. 
Bake  v.  Smiley,  supra,  as  Is  shown  in  the 
opinion  of  the  court,  was  governed,  as  to 
the  manner  of  taking  the  appeal,  by  the  stat- 
ute of  1852  (2  Rev.  St  1852,  p.  291,  §  190). 
While  that  statute  provided  for  the  taking  of 
an  appeal  by  filing  an  appeal  bond  within 
80  days  after  the.  decision,  and  It  expressly 
provided  that  it  was  not  necessary  for  an 
execntor  or  administrator  to  file  such  bond. 
It  did  not  prescribe  the  time  for  the  filing  of 
the  transcript;  and  the  court  directed  at- 
tention to  what  It  called  a  "material  addi- 
tion" In  the  statute  of  1881  (Acts  1881,  p. 
478,  c.  45,  I  229;  Rev.  St  1881,  {  2455),  of 
the  provision  that  in  such  an  appeal  "the 
transcript  shall  be  filed  in  the  Supreme  Court 
within  ten  days  after  filing  the  bond."  The 
case  affords  no  support  to  the  appellant.  In 
Ruch  V.  Bleiy,  supra,  which  was  an  appeal 
taken  by  an  administrator  In  a  matter  aris- 
ing under  the  statute  relating  to  the  set- 
tlement of  decedents'  estates,  being  an.  appeal 
from  a  decision  upon  exceptions  taken  to  the 
administrator's  final  account  and  report  filed 
In  1883,  the  court  declined  to  dismiss  the 
appeal  because  no  bond  was  filed  within  10 
days.  There  was  no  question  relating  to  the 
time  of  filing  the  transci-lpt  on  appeal.  By 
amendment  in  1885  of  the  statute  of  1881,  it 
was  provided  that  the  transcript  should  be 
filed  in  the  Supreme  Court  within  SO  days 
after  the  filing  of  the  bond.  Acts  1885,  p. 
194,  c.  73;  section  2610,  Burns'  Ann.  -  St. 
1894.  And  the  section  thus  amended  was 
again  amended  in  1899  (Acts  1899,  p.  397,  c. 
171),  by  providing  that  the  transcript  shall 
be  filed  within  90  days  after  the  filing  of  the 
bond,  as  above  shown.  The  distinction  so 
noted  in  Bake  v.  Smiley,  supra,  between  the 
statute  of  1852  and  the  statute  of  1881,  was 
also  pointed  out  in  Bender  v.  Wampler,  84 
Ind.  172;  and  it  was  said  that  the  provi- 
sions in  question  of  the  act  of  1852  only 
controlled  the  time  within  which  the  bond 
should  be  filed,  and  not  the  time  within 
which  the  appeal  might  be  perfected,  and 
that  an  executor  could  appeal  at  any  time 
within  one  year  after  the  decision,  without 
bond,  but  that  the  rule  as  to  the  time  of 
perfecting  the  appeal,  as  applicable  to  cas- 
es arising  under  the  provisions  of  the  revi- 
sion of  1881,  In  this  class  of  cases,  was 
changed. 

The  following  cases  sustain  the  conclusion 
that  under  the  statute  now  In  force  the  ex- 
ecutor or  administrator  appealing  must  file 
the  transcript  In  this  court  within  the  pe- 
riod in  which  It  would  be  necessary  for  the 
adverse  party  to  perfect  an  appeal.  Year- 
ley  V.  Sharp,  96  Ind.  469;  Miller  v.  Car- 
mlchael,  98  Ind.  236;  Simons  v.  Shnons,  129 
Ind.  248,  28  N.  E.  702;  Campbell  T.  Homer, 
12  Ind.  App.  86,  39  N.  E.  768. 

Appeal  dismissed. 
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SOUTHBBN  BT.  CO.  t.  STATE.^  (No.  4,082.) 

(Appellate  Court  of  Indiana,  DirUdon  Na  £ 
Oct  28,  1004.) 

CASBIEXS— KBOUI-ATIONft— FA8BKROKR  TBAIIfS— 
ABBIVAI/— ROTICK— POBUHO — BTATDT«»— CON- 
BTRDCTION— PSN  ALTISB— BSCO  VKBT  —  ACTIONS 
— rKDCKAL  COX7BT8  —  REMOVAL  —  PLXADI.NO — 
N8CBKTT0N — KVIDKIICB— HUTBUOTIOHS— BKO- 
OBD— BKVICW. 

1.  BQma'  Ann.  St  1901,  |  0186,  require*  rail- 
roadu  to  post  on  blackboards  erected  in  tele- 
graph passenger  stations  the  time  of  the  arriTal 
of  passenger  trains,  stating  whether  the  same 
are  late,  and,  if  so,  how  much;  and  section 
5187  provides  a  penalty  for  a  violation  of  the 
preceding  section,  to  be  recovered  in  the  name 
of  the  state  by  tlie  prosecuting  attorney  for  the 
benefit  of  himself  and  the  county  school  fund. 
Beld,  that  an  action  by  the  state  under  such 
section  was  not  removable  to  the  federal  courts 
for  diversity  of  citizenship,  on  the  ground  that 
the  prosecuting  attorney  and  the  county  re- 
ceiving the  penalty,  if  recovered,  were  the  real 
parties  in  interest 

2.  Burns'  Ann.  St  1001.  {  6186,  makes  it 
the  duty  of  railroad  companies  to  cause  to  be 
placed  in  each  telegraph  passenger  depot  a  blade- 
board  or  other  device  on  which  they  shall  cause 
to  be  written  at  least  80  minutes  before  the 
schedule  time  for  the  arrival  of  each  passenger 
train  stopping  at  such  station  whether  the  train 
is  on  time  or  not  and,  if  late,  how  much,  pro- 
vided that  the  act  shall  not  apply  to  any  freight 
train  carrying  passengers,  or  any  train  carry- 
ing both  freight  and  iKisscngers,  or  to  any  sta- 
tion during  the  hours  when  a  telegraph  operator 
Is  not  regularly  on  duty.  A  complaint  there- 
under alleged  that  defendant  rallwav  company 
maintained  a  telegraph  railway  station  at  B. ; 
that  it  operated  a  regular  passenger  train 
through  said  station,  scheduled  to  stop  thereat 
at  12 :02  o'clock  p.  m.  on  June  26,  1801 ;  that 
said  train  did  pass  by  and  stop  thereat  on  snid 
day ;   that  defendant  then  and  there  unlawfully 

'  failed  and  neglected  to  cause  to  be  written  on 
the  blackboard  placed  in  a  conspicuous  place 
in  the  passenger  depot  at  such  station,  at  least 
80  minutes  before  said  schedule  time  for  the 
arrival  of  said  train,  whether  it  was  on  schedule 
time  or  not  and,  if  late,  how  much  late;  that 
at  that  time  defendant  re^larly  employed  and 
had  on  duty  at  such  station  a  telegraph  oper- 
ator; that  it  did  not  then  have  any  other  de- 
rice  giving  such  information;  ana  that  the 
train  was  not  a  freight  train,  eta  Beld,  that 
the  complaint  was  not  defective,  as  pregnant 
with  an  implied  allegation  that  defendant  did 
report  the  train,  that  it  did  write  on  the  black- 
board, and  that  it  did  say  that  the  train  was 
late. 

8.  The  complaint  was  not  objectionable  on  the 
ground  that  it  did  not  sufficiently  negative  the 
exceptions  in  the  statute. 

4.  The  denial  of  an  application  for  a  contin- 
uance is  within  the  discretion  of  the  trial 
court  and  its  ruling  thereon  will  not  be  re- 
versed in  the  absence  of  a  showing  of  gross 
abuse  ot  such  discretion. 

5.  An  appeal  record  disclosed  that  "the  court, 
of  its  own  motion,  also  gave  to  the  jury  •  •  • 
the  following  instructions,"  followed  by  a  series 
of  instructions,  numbered  1,  5,  and  6.  The 
Judge  certified  that  such  instructions  given  by 
the  court  of  his  own  motion,  and  instructions 
1,  2,  4,  5,  and  0  offered  by  defendant  and  such 
modified  instructions  aforesaid,  were  all  the  in- 
structions given  in  the  cause.  Beld,  that  such 
record  should  be  construed  as  importing  a  ver- 
ity, that  the  Judge,  on  his  own  motion,  gave 
only  three  instructions,  and  numbered  them  1, 
5,  and  S. 

6.  A  requested  instruction  that  if  the  jury 
should  find  from  the  evidence  that  any  witness 
iras  promised  $25  by  the  prosecuting  attorney. 

'Rehearing  denied.    Superseded  by  opinion  In 


they  should  consider  sneli  ptomlae  In  deter- 
mining what  weight  should  be  given  to  (be  te»- 
timony  of  such  witnesiL  was  properly  modified 
by  changing  the  word  ''should^  to  "may."  and 
adding  that  the  jury  could  consider  sntm  fact 
for  no  other  purpose  than  to  determine  the  wit- 
ness' credibility. 

7.  It  la  not  error  to  refuse  an  instruction, 
though  it  may  correctly  state  the  law,  where 
the  same  subject  is  covered  by  another  instruc- 
tion given. 

8.  In  an  action  by  the  state  to  recover  a  pen- 
alty against  a  railroad  company,  it  was  not 
error  for  the  court  to  refuse  to  charge  that  de- 
fendant had  a  right  to  summon  its  own  wit- 
nesses and  trausport  them  to  the  place  of  trial, 
though  it  would  have  been  proper  for  the  court 
to  have  so  charged. 

0.  Where,  in  an  action  on  behalf  of  the  state 
against  a  railroad  company  to  recover  a  penalty, 
a  witness  had  testified  to  an  agreement  wiui 
the  prosecuting  attorney  to  pay  his  expenses, 
and  that  he  also  expected  pay  for  his  time, 
but  it  did  not  appear  that  tne  prosecuting  at- 
torney had  promised  to  pay  him  for  his  time, 
a  question  asked  as  to  how  much  the  witneiw 
expected  for  his  time  was  properly  disallowed. 

10.  A  witness  had  a  book  in  which  he  made 
daily  entries  of  defendant  railroad  company's 
violation  of  a  certain  statute,  and  just  before 
testifying  he  made  certain  memoranda  from 
such  book,  and  produced  both  the  book  and  tl>e 
memoranda  at  the  trial.  He  testified  that  he 
could  not  remember  such  violations,  aside  from 
his  memoranda,  and  the  court  permitted  him 
to  refer  to  the  book  to  refresh  his  memory.  On 
cross-examination  he  was  asked  ^hicb  be  was 
refreshing  his  memory  from — the  book  or  the 
memoranda — and  answered.  "This  one  here." 
Held,  that  such  evidence  did  not  establish  that 
the  witness  was  not  refreshing  his  memory  from 
tbe  book  instead  of  the  memoranda,  so  as  to 
require  tne  striking  out  of  his  testimony. 

11.  Bums'  Ann.  St  1901,  J  5187.  providing 
that  for  each  violation  of  the  preceding  section 
by  a  railroad  company,  in  failing  to  report  the 
time  of  the  arrival  of  a  train  at  a  station,  ctc^ 
the  corporation  shall  forfeit  and  pay  the  mun 
of  $2.'),  authorises  tbe  recovery  of  a  cumulative 
penalty. 

Appeal  from  Circuit  Clonrt,  Dubois  County; 
fli.  A.  Ely,  Judge. 

Action  by  the  state  against  the  Southern 
Railway  Company.  From  a  Judgment  in 
favor  of  plaintiff,  defendoot  appeals.  Af- 
firmed. 

A.  P.  Humphrey,  John  D.  Welman,  M.  W. 
Fields,  and  Bretz  &  McFall,  for  appellant. 
Leo  H.  Fisher,  Pros.  Atty.,  Cox  &  Hunter, 
A.  L.  Gray,  and  H.  M.  Kean,  for  tbe  State. 

WILET,  3.  This  was  a  prosecution  by  the 
state  to  recover  penalties  for  vtolntlons  of 
section  5186,  Bums'  Ann.  St  1001,  in  failing 
to  post  the  arrival  of  trains.  The  amended 
complaint  is  in  404  paragraphs.  Appellant 
appeared  to  the  complaint  and  moved,  upon 
petition  and  bond,  to  remove  the  cause  to  the 
federal  court.  The  ground  stated  in  the  pe- 
tition for  removal  was  tbe  nonresidence  of 
appellant  This  motion  was  overruled,  and 
tbe  question  saved  by  special  bill  of  excep- 
tions. A  demurrer  was  addressed  to  each 
paragraph  of  amended  complaint  and  over- 
ruled, and  exceptions  reserved.  Answer  in 
denial,  trial  by  Jury,  verdict  and  Judgment 
for  $4,50a    Appellant's  motion  for  a  new 

5  U.  8m  Railroads.  voL  41.  Cent  Dig.  1 1C>. 

Supreme  Court,  75  N.  B.  272.    Rehearing  denied. 
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trial  was  also  overrnled.  All  rultngs  above 
Indicated,  adverse  to  appellant,  are  assigned 
as  errors. 

The  flrst  question  dlscnssed  by  coonael  for 
appellant  is  the  overruling  of  its  motion  to 
remove.  The  ground  upon  which  a  removal 
was  asked  was  diverse  citizenship,  the  peti- 
tion showing  that  appellant  is  a  corporation 
organized  and  existing  under  the  laws  of  Vir- 
ginia. In  Black's  Dillon  on  Removal  of 
Causes,  {  81,  it  is  said:  "Since,  In  the  na- 
ture of  things,  a  state  cannot  be  a  dtlzen  of 
a  state,  the  federal  courts  have  no  Jurisdic- 
tion, on  removal  from  a  state  court  on  the 
ground  of  diverse  citizenship,  of  a  suit  be- 
tween a  private  individual  and  a  state, 
whether  the  former  be  a  citizen  of  the  same 
or  of  a  different  state.  Such  a  controversy 
cannot,  In  any  just  sense,  be  said  to  be  'be- 
tween citizens  of  different  states.' "  The 
case  of  State  of  Indiana,  for  the  use  of  Dela- 
ware County,  ▼.  Alleghany  Oil  Co.  et  al.  (C. 
G.)  85  Fed.  870,  was  an  action  to  recover  a 
penalty  for  a  violation  of  the  statute  making 
it  unlawful  to  permit  the  flow  of  gas  or  oil 
from  a  well  into  the  open  air.  That  statute 
made  it  unlawful  to  permit  such  escape,  and 
fixed  a  penalty  for  its  violation,  which  pen- 
alty was  recoverable  "in  a  civil  action  or  ac- 
tions in  the  name  of  the  state  of  Indiana, 
for  the  use  of  the  county  in  which  such  well 
shall  be  located,  together  with  reasonable 
attorney's  fees  and  costs  of  suit."  Sections 
74T7,  T479,  Homer's  Ann.  St.  1807.  It  was 
beld  in  that  case  that,  when  a  state  brings  a 
suit  in  a  court  of  its  own  creation  against  a 
citizen  of  another  state,  no  removal  can  be 
bad  Into  a  circuit  court  of  the  United  States 
on  the  ground  of  the  diverse  citizenship  of 
the  parties.  In  Huntington  v.  Attrill,  146 
U.  S.  572,  18  Sup.  Ct  229,  38  L.  Ed.  1123,  it 
was  said:  "Beyond  doubt,  except  in  cases 
removed  from  a  state  court  in  obedience  to 
an  express  act  of  Congress  In  order  to  pro- 
tect rights  under  the  Constitution  of  the 
United  States,  a  Circuit  Court  of  the  United 
States  cannot  entertain  jurisdiction  of  a  suit 
in  behalf  of  the  state,  or  of  the  people  there- 
ot  to  recover  a  penalty  imposed  by  way  of 
punlslunent  for  a  violation  of  a  statute  of 
the  state."  The  following  cases  are  also  in 
point:  Ames  ▼.  Kansas,  111  U.  S.  449,  4 
Sup.  Ct.  437,  28  L.  Ed.  482;  Postal  Tel.  Co. 
V.  Alabama,  155  U.  S.  482,  15  Sup.  Ct  192, 
39  U  Ed.  231;  State  v.  Tolleston  Club  of  Chi- 
cajgo  (C.  C.)  53  Fed.  18.  Appellant's  learned 
counsel  concede  that  these  authorities  are 
against  their  contention,  but  seek  to  avoid 
their  force  by  asserting  the  counter  proposi- 
tion that  they  are  not  in  point  and  of  con- 
trolling influence,  because  the  state  is  not 
the  real  party  in  Interest.  They  maintain 
that,  while  the  action  is  prosecuted  in  the 
name  of  the  state,  the  beneficiaries  are  the 
prosecuting  attorney  and  Dubois  county,  for 
tha  statute  provides  that  one-half  of  the 
amount  recovered  shall  go  to  each  of  them, 
and  beDce  they  are  the  parties  In  interest 


We  do  not  think  this  position  Is  tenable,  and 
the  question  is  put  at  rest  by  the  decision  in 
the  Case  of  State  of  Indiana,  etc.,  v.  Alle- 
ghany Oil  Co.,  supra.  The  language  of  the 
statute  under  which  that  case  was  prosecut- 
ed, and  the  one  involved  in  this  case,  is  es- 
sentially the  same.  In  that  case  the  statute 
directs  that  the  penalties  "shall  be  recover- 
able in  a  dvil  action  or  actions  In  the  name 
of  the  state  •  •  •  for  the  use  of  the 
county,"  etc.  In  this'  case  the  statute  pro- 
vides for  the  penalty,  and  directs  that  It 
shall  "be  recovered  in  a  civil  action  to  be 
prosecuted  by  the  prosecuting  attorney 
*  *  *  in  the  name  of  the  state  of  Indiana, 
one-half  of  which  shall  go  to  said  prosecut- 
ing attorney,  and  the  remainder  shall  be  paid 
over  to  the  county  •  •  •  and  shall  be 
part  of  the  common  school  fund."  In  both 
cases  the  Legislature  directs  what  shall  be 
done  with  the  amount  recovered,  and  we 
have  no  doubt  of  its  power  to  do  so.  Within 
the  meaning  of  the  statute,  the  state  was  and 
is  the  real  party  in  Interest  The  motion  to 
remove  was  properly  overrnled. 

Counsel  for  appellant  have  made  a  vigor- 
ous attack  upon  the  amended  complaint  As 
above  stated,  the  complaint  is  in  404  para- 
graphs, and  they  are  exactly  alike,  except  as 
to  dates,  trains,  and  time.  A  statement  of 
the  material  averments  of  one  will  therefore 
serve  for  all.  It  is  averred  that  appellant  is ' 
a  railway  corporation,  and  owns  and  oper- 
ates a  railroad  running  through  Dubois  coun- 
ty; that  it  keeps  and  maintains  a  railway 
station  in  said  county,  designated  as  Ferdi- 
nand Station,  and  kept  a  telegraph  office  in 
connection  with  its  said  line  of  railway;  that 
it  owned,  operated,  and  ran  a  regular  passen- 
ger train  on  its  said  line  of  road  from  Jasper, 
Ind.,  to  Eivansvllle,  passing  through  said  Fer- 
dinand Station;  that  said  train  was  due  and 
scheduled  to  stop  at  said  station  at  12:02 
o'clock  p.  m.  on  the  26th  day  of  June,  1901. 
and  that  it  did  pass  by  and  stopped  thereat 
on  said  day;  that  appellant  then  and  there  un- 
lawfully failed  and  neglected  to  cause  to  be 
written  upon  a  blackboard  placed  In  a  con- 
spicuous place  in  the  passenger  depot  at  said 
station,  at  least  thirty  minutes  before  said 
schedule  time  for  the  arrival  of  said  train, 
the  fact  whether  it  was  on  schedule  time  or 
not,  and,  if  late,  how  much  late;  that  at  that 
time  appellant  regularly  employed  and  had 
on  duty  at  said  station  a  telegraph  operator; 
that  it  did  not  then  and  there  have  any  de- 
vice, indicator,  or  register,  painted  or  print- 
ed in  letters  or  figures,  giving  Information  as 
to  whether  said  train  was  on  schedule  time. 
and,  if  late,  how  much  late;  that  said  train 
was  not  then  and  there  a  freight  train  carry- 
ing both  freight  and  passengers;  and  that  at 
said  time  and  hour  appellant  then  and  there 
had  a  regular  telegraph  operator  on  duty. 
As  an  action  of  this  character  is  only  main- 
tainable by  virtue  of  the  statute  authorizing 
it  a  complaint  to  enforce  the  penalty  for  a 
violation  of  Its  provlalona  should  be  meaa- 
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nred  by  the  statute  itself.  It  becomes  Im- 
portant, therefore,  to  look  to  the  Btatute. 
Section  5186,  Burns'  Ann.  St  1901,  being  sec- 
tlOD.  1  of  the  act  of  1889  (Acts  1889,  p.  270,  c. 
138),  as  amended  by  Acts  1897,  p.  176,  c.  117, 
makes  it  the  duty  of  railroad  coiporatione, 
etc.,  to  "cause  to  be  placed  in  a  conspicuous 
place  in  each  passenger  depot  of  such  com- 
pany located  at  any  station  in  this  state,  at 
which  there  is  a  telegraph  ofiSce,  a  black- 
board at  least  three  feet  long  and  two  feet 
wide,  upon  which  such  corporation,  company 
or  person,  shall  cause  to  be  written,  at  least 
thirty  minutes  before  the  schedule  time  for 
the  arrival  of  each  passenger  train  stopping 
upon  such  route  at  such  station,  the  fact 
whether  such  train  is  on  schedule  time  or 
not,  and  if  late,  how  much:  Provided,  bow- 
ever,  that  any  device,  indicator  or  register, 
painted  or  printed  in  large  letters  and  figures 
giving  the  required  informAtion  set  forth  in 
this  act  in  a  more  legible  form  than  is  prac- 
ticable on  a  blackboard,  may  l>e  substituted 
in  place  of  said  blackboard:  and,  provided 
further,  that  the  provisions  of  this  act  shall 
not  apply  to  any  freight  train  carrying  pas- 
sengers or  any  train  carrying  both  freight 
and  passengers,  or  to  any  stations  during 
hours  when  railroad  companies  do  not  regu- 
larly have  a  telegraph  operator  or  operators 
on  duty  at  any  such  telegraph  office."  Sec- 
tion 6187  fixed  a  penalty  for  "each  violation 
of  the  provision  of  tills  act,  in  failing  to 
report  or  In  making  a  false  report,  such  cor- 
porati<m,  company  or  person  so  neglecting  or 
refusing  to  comply  with  the  provisions  of 
this  act,  shall  forfeit  and  pay  the  sum  of 
twaity-flve  dollars,  to  be  recovered  in  a  civil 
action  to  be  prosecuted  by  the  prosecuting  at- 
torney of  the  county  in  which  the  neglect  or 
refusal  occurs,  in  the  name  of  the  state  of 
Indiana,  one-halt  of  which  shall  go  to  said 
prosecuting  attorney,  and  the  remainder  shall 
be  paid  over  to  the  county  in  which  such  pro- 
ceedings are  bad,  and  shall  be  part  of  the 
common  school  fund."  The  allegations  ot 
each  paragraph  of  complaint  are  in  harmony 
with  both  the  language  and  spirit  of  'Uie 
statute.  The  duty  of  appellant  IB  specifical- 
ly set  forth,  and  the  manner  in  which  it  vio- 
lated that  duty  is  declared. 

C!ounsel  have  urged  several  objections  to 
the  complaint,  which  we  will  consider  in 
their  order  of  discussion: 

Our  attention  is  directed  to  section  2  of  the 
act  (Acts  1889,  p.  279,  c.  1S9;  Bums'  Ann. 
St  1801,  S  6187),  which  declares  a  penalty 
for.  failing  to  do  certain  things.  The  penalty 
recoverable  is  for  failing  to  report,  or  in  mak- 
ing a  false  report  of,  the  arrival  of  trains. 
The  state  relies  upon  the  fact  charged  in 
each  paragraph  of  the  complaint  that  appel- 
lant through  its  agent  "failed  and  neglected 
to  cause  to  lie  written  upon  a  blacktxMird 
placed  In  a  conspicuous  place  in  the  pas- 
senger depot  •  •  •  at  said  telegraph  of- 
fice and  station,  at  least  thirty  minutes  be- 
fore the.  said  schedule  time  for  the  arrival 


of  said  passenger  train,  the  fact  whetter 
said  train  was  on  schedule  time  or  not  and 
if  late,  how  much  late."  The  state  is  not 
charging  or  claiming  that  a  false  report  was 
made,  and  hence  we  only  have  to  consider 
the  charge  that  no  report  was  made  within 
the  limit  of  time  fixed  by  statute.  Counsel 
say  that  the  complaint  may  be  entirely  tme, 
and  yet  appellant  not  be  liable  for  any  pen- 
alty. For  the  purpose  of  determining  its  snf- 
ficiency,  the  demurrer  admits,  as  true,  all 
facts  well  pleaded.  Counsel  say:  "Suppose 
the  company's  agent  should  report  twenty- 
flve  minutes  before  train;  this  would  not  be 
reporting  as  the  law  directs,  but  it  would  lie 
reporting,  and  so  not  a  failure  to  report. 
Suppose  this  report  should  be  on  a  black- 
board on  the  outside  of  the  station.  Instead 
of  upon  a  blackboard  placed  in  a  conspicaoos 
place  in  said  station;  this  would  not  be  re- 
porting as  the  law  directs,  but  it  would  not 
violate  the  law  in  failing  to  report"  Again 
they  say:  "Suppose  the  report  should  say 
'On  time,'  when  the  train  was  in  fact  late; ' 
this  would  violate  the  law  in  making  a  false 
report  bat  not  In  failing  to  report  since  be 
could  not  at  the  same  time  fail  to  report  and 
make  a  false  report  Suppose  he  shonid  re- 
port bis  train  late,  without  saying  how  mudti; 
this  would  not  be  reporting  as  the  law  di- 
rects, yet  it  would  not  be  a  violation  of  the 
law  in  failing  to  report"  The  several  posi- 
tions thus  assumed  by  the  learned  connaet 
are  untenable,  and  the  argument  based  there- 
on shorn  of  its  force,  because  they  rest  npon 
8iqn>osable  facts,  which  are  not  pertinent  t» 
the  question  presented.  We  can  only  deal 
with  the  facts  tendered  by  the  pleading,  and 
its  sufficiency  must  be  determined  by  eucb 
facts  alona 

We  are  confronted  by  the  naked  fact,  as 
alleged,  that  appellant's  agent  failed  to  re- 
port the  arrival  of  designated  trains  at  least 
30  minutes  before  they  were  scheduled  to 
arrive.  The  only  construction  the  language 
of  the  complaint  will  admit  of  is  that  no  re- 
port was  made  at  all  of  the  arrival  of  snch 
trains.  This  amounts  to  a  positive  omission 
of  duty  enjoined  by  statute,  for  each  failure 
to  perform  which  a  forfeit  of  $25  is  imposed. 

Counsel  urge  that  the  allegation  that  ap- 
pellant did  not  report  at  least  30  minutes  be- 
fore train  time,  implies  that  it  did  report; 
that  it  did  not  write  upon  a  blackboard  pla- 
ced in  a  conspicuous  place  in  said  station, 
implies  that  it  did  write  upon  a  blackt>oard; 
that  it  did  not  tell  the  public  how  much  late 
the  train  was.  Implies  that  it  did  say  the 
train  was  late.  We  cannot  adopt  this  view, 
for  no  such  implication  can  arise  from  the 
language  of  the  complaint  even  by  the  naost 
technical  construction.  The  failure  to  comply 
with  the  statute,  in  failing  to  report,  is  char- 
ged In  the  substantial  language  of  the  stat- 
ute. 

Another  objection  urged  to  the  complaint  is 
that  it  does  not  negative  the  exceptions  In  the 
statute.     The  exceptions  embraced  In    tbe 
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■tatnte  are  tbat,  tn  tbe  place  of  a  bladcboatd, 
the  Information  to  tbe  traveling  public  re- 
quired to  be  eiven  may  be  given  by  means 
»t  "any  device.  Indicator  or  register,  painted 
or  printed  In  large  letters  and  figures,"  and 
that  the  provisions  of  tbe  law  shall  not  apply 
to  any  "freight  train  carrying  passengers  or 
any  train  carrying  both  freight  and  passoi- 
gers,  or  to  any  station  dnring  hours  when 
railroad  companies  do  not  regularly  have  a 
telegraph  operator  or  operators  on  duty  at 
ancfa  telegraph  office."  In  this  regard  the 
complaint  fully  meets  tbe  requirements  of 
tbe  statute  and  good  pleading. 

Counsel  urge  other  objections  to  the  com- 
plaint, bat  they  are  of  a  technlcaj  character, 
and  we  think  without  merit  There  waa  oo 
error  in  overruling  the  demurrer. 

Tbe  record  discloses  that  appellant  applied 
for  and  was  granted  a  change  of  venue  from 
Dubois  oounty  on  account  of  local  prejudice, 
but  that  it  failed  to  perfect  soch  change. 
Subsequently  It  moved  for  a  continuance, 
capported  by  affidavit,  on  tbe  ground  that 
tbe  prosecuting  attorney  had,'  a  few  days  be- 
fore the  case  was  set  for  trial,  published  in  a 
local  newspaper,  over  bis  own  signature,  an 
article  attacking  appellant  for  attempting  to 
try  tbe  case  In  tbe  Legislature,  which  was 
tben  In  session,  by  attempting  to  secure  tbe 
passage  of  a  law  by  which  it  sought  to  es- 
cape the  efTects  of  the  prosecution  then  being 
waged  against  it  It  waa  charged  in  tbe  af- 
fidavit that  tbe  paper  containing  said  article 
was  generally  and  largely  circulated  through- 
oat  tbe  county,  and  so  prejudiced  the  public 
tliat  it  could  not  at  that  time  have  a  fair  and 
Impartial  trial.  Counter  affidavits  were  fil- 
ed, and  tbe  court  overruled  appellant's  mo- 
tion. From  tbe  Goncluston  we  have  reached 
upon  this  branch  of  the  case,  we  do  not  deem 
It  necessary  to  state,  even  In  tbe  abstract 
the  substance  of  the  several  affidavits.  The 
ruling  upon  a  motion  for  a  continuance  is 
largely  within  the  discretion  of  the  trial 
court  and  It  is  only  when  a  clear  and  strong 
■bowing  Is  made  of  a  gross  abuse  of  such  dis- 
cretion, to  the  manifest  injury  of  tbe  com- 
plaining party,  tbat  an  appellate  court  will 
review  such  ruling.  Conrad  v.  State,  144 
Ind.  290.  43  N.  B.  Z!l:  City  of  Huntington  v. 
Folk,  154  Ind.  91,  M  N.  B.  759;  Brandt  v. 
State,  17  Ind.  App.  811,  46  N.  B.  682.  Undor 
this  mie,  we  are  not  juattfied  in  reversing 
tbe  judgment  on  the  overruling  of  appellant's 
motion  for  a  continuance  because  It  does  not 
appear  that  the  trial  court  abused  its  discre- 
tion. 

By  Its  motion  for  a  new  trial,  appellant 
predicates  error  of  the  trial  court  In  giving, 
refusing  to  give,  and  In  modifying  certain 
Instructlona.  Counsel  for  appellee  Insists 
Uiat  appellant  Is  not  entitled  to  have  the  in- 
structions considered,  for  the  reason  that  It 
affirmatively  appears  that  all  tbe  instruc- 
tions are  not  In  the  record.  The  Instructions 
are  Droni^t  Into  the  record  by  bill  of  excep- 
tteoa,  and,  so  far  as  wunbera  are  concerned, 
TZN.B.— U 


there  la  an  apparent  omission  of  Instructlona 
Noa.  2,  8,  and  4  of  those  given  by  tbe  court 
on  Its  own  motion.  The  record  shows  tbat 
"tbe  court  of  its  own  motion,  also  gave  to  tbe 
Jury  •  •  •  the  following  instructions," 
and  then  follows  a  series  of  instructions 
numbered  1,  5,  and  •.  The  judge  certifies 
over  his  official  signature  tbat  "said  Instruc- 
tions given  by  tbe  court  of  his  own  motion, 
and  InstractlonB  1,  2,  4,  6,  and  7  oflTered  by 
defendant  and  said  modlQed  instructions 
afwesald,  are  all  tbe  inatructlMis  given  in 
the  cause."  This  discloses  that  the  judge,  on 
bis  own  motion,  gave  three  instructions,  and 
numbered  them  1,  S,  and  6,  respectively;  and 
the  trial  Judge  having  certified  that  the  bill  of 
ezceptlons  embodies  all  the  instructions  giv- 
en, and  as  the  record  fails  to  show  that  oth- 
ers were  omitted,  we  must  take  the  bill  as 
a  verity. 

The  third  instruction  tendered  by  appel- 
lant and  wblch  the  court  refused  to  glve^ 
was  properly  refused,  because  it  did  not  cor- 
rectly state  the  law,  and  for  tbe  additional 
reason  tliat  the  subject-matter  of  tbe  instruc- 
tion was  embodied  in  other  Instructiooa 
which  did  correctly  state  the  law.  Tbe 
court  refused  to  give,  as  tendered  by  appeU 
lant  instructions  8  and  10, .  and,  as  they 
present  the  same  question,  they  may  be  con- 
sidered together.  Instruction  10,  as  tendered, 
was  as  follows:  "If  you  should  find  from 
tbe  evidence  that  any  witness  in  tbe  case 
was  promised  tbe  sum  of  twenty-flve  dollars 
by  tbe  prosecuting  attorney  of  the  plaintiff 
In  this  case,  and  tbat  tbe  payment  of  said 
sum  was  contingent  upon  tbe  success  of  tbe 
plaintiff  In  this  case,  then  you  should  con- 
alder  such  promise  of  money.  In  determining 
what  weight  should  be  given  to  the  testimony 
of  such  witness."  The  court  modified  it  by 
striking  out  the  words  "should  consider," 
and  inserting  In  lieu  thereof  the  words  "may 
consider,"  and  by  adding  the  following:  "But 
you  can  consider  it  for  no  other  purpose  than 
for  the  purpose  of  determining  such  witness' 
credibility."  It  Is  insisted  tbat  the  instruc- 
tion as  tendered  was  a  correct  statement  of 
the  law,  and  that  It  was  the  duty  of  tbe 
court  to  8.1  y  to  the  Jury  that  they  ."should 
consider"  a  certain  fact  if  tbey  found  such 
fact  to  be  true.  Instructions  of  similar 
character  have  been  before  the  courts  of 
last  resort  In  this  state  many  times,  and  uni- 
formly tbey  have  been  held  to  be  erroneous. 
The  credibility  of  witnesses  and  the  weight 
to  be  attached  to  their  evidence  are  wltbln 
tbe  exclusive  province  of  the  Jury.  In  de- 
termining them,  there  are  many  things,  with- 
in legitimate  bounds,  which  a  Jury  may  con- 
sider; and  it  Is  the  duty  of  tbe  trial  Judge 
to  give  to  the  Jury  all  the  light  he  can,  Ip 
harmony  with  tbe  law,  whidi  may  aid  them 
In  reaching  a  correct  conclusion,  but  be  over- 
steps his  functions  when  he  invadea  their 
province.  To  sav  to  a  jury  that  tb^ 
"should"  do  a  certain  thing,  in  determining 
tbe  weight  to  be  given  tbe  evldenca  of  a  wit 
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ness,  Is  a  usurpation  of  Judicial  authority, 
and  an  inyaslon  of  their  proTince.  In  Penn- 
sylvania Co.  V.  Hunsley,  23  Ind.  App.  37,  54 
N.  B.  1071,  many  of  the  authorities  are  col- 
lected, and  the  conclusion  there  reached^ 
upon  a  review  of  the  cases,  that  such  an  in- 
struction as  the  one  under  consideration  was 
erroneous.  The  court  correctly  modified  In- 
structions 9  and  10. 

Counsel  complain  because  the  court* refused 
to  give  Instruction  No.  6  tendered  by  appel- 
lant. Without  stating  what  that  instruction 
is.  It  is  suflBcient  to  say  that  the  sum  and 
substance  of  it  is  embraced  in  instruction 
No.  6.  It  is  not  error  to  refuse  an  instruc- 
tion, though  It  may  correctly  state  the  law, 
where  the  same  subject  is  covered  by  an- 
other Instruction  given.  Eurel^a,  etc.,  v. 
Brldgewater,  18  Ind.  App.  333,  40  N.  B.  1101; 
Indiana,  etc.,  R.  R.  Co.  v.  Bundy,  162  Ind. 
590,  53  N.  B.  175;  Whitney  v.  State,  154  Ind. 
573,  57  N.  E.  308;  Chicago,  etc.,  Ry.  Co,  v. 
Curless,  27  Ind.  App.  306,  60  N.  B.  467.  We 
are  unable  to  see  any  substantial  difference 
between  instruction  5,  given,  and  instruction 
6,  refused. 

The  court  refused  to  give  Instruction  11 
tendered  by  appellant.  That  instruction  Is 
as  follows:  "There  is  evidence  before  you 
that  some  of  the  witnesses  for  defendant 
were  subpoenaed  by  one  of  the  agents  of  the 
defendant.  This  case  is  The  State  of  In- 
diana V.  The  Southern  Railway  Company, 
and,  whatever  the  event  of  this  suit  may  be, 
the  defendant  will  be  liable  for  tbe  costs 
made  by  itself,  as  tbe  state  pays  no  costs. 
So  you  should  consider  this  fact,  and  I  charge 
you  that  the  defendant  had  a  perfect  legal 
right  to  summon  its  own  witnesses  and 
transport  them  here."  No  doubt  but  what 
appellant  had  a  legal  right  to  subpoena  its 
own  witnesses,  and  carry  them,  at  Its  own 
expense,  to  the  place  of  trial.  It  would  have 
been  proper  for  the  court  to  have  so  In- 
structed, but  Its  failure  to  do  so  cannot  be 
regarded  as  reversible  error,  and  it  does  not 
appear  that  appellant  was  harmed  by  such 
failure.  Tlie  instruction  is  not  technically 
correct,  for  it  uses  the  words  "should  con- 
sider" Instead  of  "may  consider,"  and  it  was 
not  error  to  refuse  to  give  It. 

We  come  next  to  the  consideration  of  some 
questions  presented  which  arose  in  the 
course  of  the  trial,  in  the  admission  and  re- 
jection of  evidence,  and  in  overruling  a  mo- 
tion to  strike  out  certain  evidence. 

Alonzo  Clark  was  a  witness  on  behalf  of 
appellee.  It  developed  on  cross-examination 
that  at  the  time  of  the  trial  he  lived  In  St 
Louis,  Mo.,  and  attended  the  trial  at  the  re- 
quest of  the  prosecuting  witness.  He  testi- 
fied that  the  prosecuting  attorney  insured 
his  expenses.  He  was  asked  and  answered 
the  following  questions:  "Q,  Did  he  tell  you 
how  much  he  would  give  you?  A.  No,  sir. 
Q.  What  did  he  say  on  the  subject?  A.  He 
said  he  would  pay  my  expenses — he  needed 
me,  and  if  I  would  come  be  would  pay  my 


expenses.  Q.  Was  you  to  get  anything  for 
your  time?  A.  He  didn't  itemize  it.  Q. 
What  will  your  expenses  be?  A.  Itfy  ex- 
penses— what  I  am  out  in  railroad  fare,  hotel 
bills,  and  time.  Q.  Tell  tbe  Jury  what  you 
expect  for  your  time."  To  the  last  question 
appellee  objected,  without  stating  any  rea- 
son for  the  objection,  and  the  court  sus- 
tained the  objection  and  refused  to  permit 
the  witness  to  answer.  Sustaining  tbe  ob- 
jection is  one  of  the  reasons  assigned  for  a 
new  trial.  In  connection  with  and  as  a  part 
of  tbe  cross-examination,  appellant  intro- 
duced a  letter  written  by  Clark  to  one  of  ap- 
pellant's counsel,  in  which  he  Inquired  if  he 
could  be  compelled  to  attend  the  trial  as  a 
witness,  and  in  which  be  said,  referring  to 
the  prosecuting  attorney:  "I  wUl  inform  him 
that  he  must  pay  me  well  for  my  time."  We 
think  it  is  clear  from  the  evidence  that  tbe 
witness  not  only  expected  to  have  all  his  ex- 
penses paid,  but  also  that  he  was  to  be  paid 
for  his  time.  The  evidence  does  not  show, 
however,  that  tbe  prosecuting  attorney  prom- 
ised to  pay  him  for  his  time.  That  he  ex- 
pected compensation  for  his  time,  as  a  re- 
ward for  bis  testimony.  In  addition  to  bis 
expenses.  In  the  absence  of  a  promise,  ex- 
press or  Implied,  would  not  bind  the  state. 
Hence  as  to  what  he  expected  in  the  way  of 
compensation  for  bis  time  was  not  a  per- 
tinent inquiry.  If  any  amount  had  lieen 
agreed  upon  between  tbe  witness  and  inose- 
cuting  attorney,  or  if  the  latter  had  agreed 
to  pay  the  former,  then  it  would  have  been 
the  subject  of  legitimate  inquiry;  the  fact 
going  to  his  credibility  as  a  witness.  It  was 
not  error  to  sustain  the  objection  to  the  ques- 
tion. 

Peter  Schnell  was  a  witness  on  behalf  of 
appellee,  and  in  his  evidence  as  to  the  ar- 
rival of  certain  trains,  and  upon  different 
dates,  he  testified  by  refreshing  his  memory 
from  memoranda  made  at  tbe  time  or  times. 
His  evidence  shows  that  In  keeping  the  sev- 
eral dates  of  the  arrival  of  trains,  and  tbe 
failure  of  appellant's  agent  to  post  snch  ar- 
rivals at  least  30  minutes  before  tbe  various 
trains  were  scheduled  to  arrive,  he  used  two 
separate  books,  and  noted  therein,  at  tbe 
time  or  times,  whether  or  not  the  arrivals 
of  tbe  trains  were  posted  on  the  blackboard. 
From  these  two  books  the  witness  made  con- 
densed memoranda  some  time  after  the  orig- 
inals were  made.  He  testified  that  he  could 
not  remember  a  single  date  or  train  aside 
from  bis  memoranda,  and  the  court  permit- 
ted him  to  refer  to  the  book  to  refresh  his 
memory.  In  cross-examination  it  developed 
that  the  witness  had  his  original  memoranda, 
and  had  all  of  tbe  memoranda  books  before 
him  when  he  was  testifying.  He  was  asked 
and  answered  these  questions:  "Q.  Mr. 
Schnell,  I  believe  you  'stated  you  made  these 
memoranda?  A.  Yes,  sir.  Q.  Look  at  that 
memoranda,  and  tell  tbe  Jury  when  you 
made  that?  A.  I  made  this  here  in  short 
form.    Q.  That  on  the  book?    A.  Saturday 
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and  Monday.  Q.  When,  lastf  A.  Tea,  air; 
<rfr  ef  tlila  book  I  kept  daUy.  Q.  Which  one 
was  70Q- refreshing  yonr  memory  from?  A. 
Tbla  one  here."  At  the  conclusion  of  the 
examination  of  Schnell,  counsel  for  appellant 
mored  to  strike  oat  his  evidence  relating  to 
the  facta  that  certain  trains  scheduled  to 
arrire  at  certain  times  bad  not  been  bul- 
letined on  the  blackboard  30  minutes  before 
they  were  scheduled  to  arrive,  as  to  Tvhether 
tbey  were  on  time,  and.  if  late,  how  much, 
for  the  reason  that  he  could  not  "state  any- 
thing abont  the  facta  independent  of  his 
memorandaa,  and  the  memorandas  are  not 
in  evidence."  This  motion  was  overruled, 
and,  we  think,  correctly.  The  point  is  made 
In  argument  that  the  condensed  memoranda 
was  not  an  original  entry,  and  hence  was 
not  competent  to  be  used  to  refresh  the  mem- 
ory of  the  witness.  If  it  be  conceded  that 
this  is  trae,  it  is  not  available  to  appellant^ 
for  the  evidence  does  not  show  that  the 
witness  relied  upon  it  The  evidence  above 
qooted  does  not  designate  which  book  or 
memoranda  the  witness  was  using  to  refresh 
his  memory.  He  simply  said,  In  answer  to 
the  Inquiry  as  to  which  one  be  was  refresh- 
ing his  memory  from,  "This  one  here."  And 
we  are  left  in  the  dark  whether  it  was  the 
ori^rlnal  or  the  new  one.  The  witness  had  a 
tight  to  refresh  his  memory  from  the  mem- 
oranda-be made  at  the  time,  and  the  court 
was  authorized  to  allow  him  to  use  the  same 
(or  that  purpose. 

The  IStb,  14th,  16th,  and  16th  reasons  for 
a  new  trial  are,  respectively,  that  the  dam- 
ages are  excessive,  that  the  assessment  of 
the  amount  of  penalty  was  too  large,  that  the 
court  erred  in  overruling  appellant's  motion 
to  require  appellee  to  elect  upon  which  para- 
graph of  complaint  it  would  rest  its  case, 
and  that  the  verdict  is  "contrary  to  the  evi- 
dence and  is  contrary  to  law."  Counsel  base 
their  argument  upon  these  several  reasons 
for  a  new  trial  on  the  proposition  that  only 
a  single  penalty  was  recoverable  In  this  ac- 
tion. Tlie  statute  (section  5187,  Bums'  Ann. 
St.  1901)  provides  that  for  "each  violation  of 
the  provision  of  this  act  in  failing  to  report 
or  in  making  a  false  report,  such  corpora- 
tion," etc,  "•  •  •  Bhall  forfeit  and  pay 
the  sum  of  twenty-flve  dollars."  Under  this 
proTisIon  of  the  statute,  we  are  clear  that 
the  penalty  provided  for  is  cumulative.  The 
language  used  will  not  admit  of  any  other 
construction,  and  that  question  was  adjudi- 
cated in  the  case  of  State  v.  Indiana,  etc.. 
By.  Co.,  133  Ind.  69,  32  N.  B.  817,  18  L.  R. 
A.  502.  Counsel  admit  that  this  case  is 
against  their  contention,  but  say  it  arose 
upon  a  demurrer  to  a  complaint,  and  not 
"much  considered."  The  lieglslature,  in  the 
exercise  of  its  power,  declared  a  forfeiture 
of  $26  for  each  violation  of  the  command 
of  the  statute  requiring  the  posting  of  the 
time  of  the  arrival  of  passenger  trains,  and 
to  note  whether  they  were  on  time,  or,  if 
late^  how  much.  There  is  no  escape  ftom  the 


conclusion  that  the  penalty  attaches  t»  each 
violation.  The  object  of  the  statute  has  been 
the  subject  of  judicial  decision,  and  it  has 
been  declared  that  it  la  to  give  notice  to  the 
traveling  public  as  to  whether  or  not  the 
trains  are  on  schedule  time,  and.  If  late,  how 
much.  State  v.  Indiana,  etc.'^  Ry.  Co.,  supra. 
Every  law  penal  in  Its  character  must  con- 
tain some  provision  for  Its  enforcement.  In 
this  instance  the  Legrislature  saw  proper  to 
place  In  the  prosecuting  attorney  the  power 
to  enforce  It,  and  to  say  to  bim  that  for 
his  services  In  that  regard  he  should  have 
half  the  amount  recovered.  If  no  provision 
had  been  made  for  its  enforcement,  it  would 
not  have  accomplished  Its  object  The  law 
was  not  enacted  for  the  purpose  of  enrich- 
ing prosecuting  attorneys,  but,  on  the  con- 
trary, it  becomes  their  duty  to  enforce  the 
law  In  the  Interest  of  the  traveling  public. 

This  brings  us  to  the  consideration  of  the 
question  as  to  the  sufiScIency  of  the  evi- 
dence to  support  the  verdict  and  judgment 
Appellant's  counsel  admit  that  there  is  some 
evidence  on  which  the  verdict  may  justly 
rest  l%ere  Is  not  only  some  evidence,  but 
an  abundance  of  It,  supportive  of  the  Judg- 
ment In  such  case;  we  cannot  weigh  the 
evidence. 

We  find  no  reversible  error,  and  the  Judg- 
ment  la  affirmed. 

(M  lad.  App.  t2D 
WILKIH  T.  RETNOIiDS.    (No.  6,210.)* 
(Appellate  Court  of  Indiana,  Division  No.  1, 
Oct  27.  1904.) 

KOBTOAOES  —  BECIIVEBS— AFPOINnrBin-  WITH- 
OTJT  NOTICB— ATTOBNST  AND  CLIENT— HU8- 
BAND  AND  WITS— SUBMISSION  Ot  CAUSE— 
HAK3n.EBS  EBBOB. 

1.  Where  a  receiver  appoloted  on  mortage 
foreclosare  did  not  do  any  act  under  his  ap- 
pointment bat  on  a  bearing  soon  after  the  ap- 
pointment the  court  found  that  he  should  be  dis- 
cbaiyed,  and  the  costs  pertaining  to  his  receiv- 
ership should  be  charged  to  plaintiff,  another 
receiver  agreed  on  by  the  parties  being  then  ap- 
pointed, me  appointment  of  the  first  receiver 
without  notice  to  defendants  was  harmless. 

2.  Where,  on  mortgage  foreclosure,  defend- 
ant's husband,  who  was  a  practicing  attorney, 
appeared  for  ber,  with  her  knowledge  and  con" 
sent,  and  consented  to  a  continuance,  and  ther^ 
after  made  offers  of  settlement  on  ber  behalf, 
whereupon  the  canse  was  again  continued,  when 
the  cause  was  settled  and  the  court  entered  Its 
findings,  it  was  not  error  to  refuse  her  motion  to 
set  aside  the  sobmission  of  the  cause  for  trial. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; John  v.  McClnre,  Judge. 

Action  by  Myron  O.  Reynolds  against  Hen- 
rietta Wllkle  and  another.  FYom  a  Judg- 
ment In  favor  of  plaintiff,  defendant  Hen- 
rietta Wllkle  appeals.  Transferred  from 
Supreme  Court    Affirmed. 

Griffin  &  Broadbeut,  for  appellant  Bagot 
&  Bagot,  for  appellee. 

BLACK,  O.  J.  The  complaint  of  the  ap» 
pellee  against  the  appellant  Henrietta  Wllk' 
le,  and  her  husband,  Herman  F.  W/lkle^  was 
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and. 


In  two  paratrraplis.  In  the  first,  tbe  appel- 
lee  Bought  Judgment  upon  a  promissory  note 
executed  to  him  by  the  appellant,  and  the 
foreclosure  of  a  mortgage  on  certain  real 
estate  In  Madison  county,  executed  to  him 
by  the  appellant  and  her  husband  to  secure 
the  payment  of  the  note.  The  second  para- 
graph was  based  upon  another  promissory 
note  of  later  date,  and  a  mortgage,  to  se- 
cure Its  payment,  of  all  the  rents  and  profits 
of  certain  dwelling  houses  situated  on  cer- 
tain lots  In  the  city  of  Glwood;  both  the 
note  and  mortgage  being  executed  by  the 
appellant  to  the  appellee.  In  this  paragraph 
the  appellee  sought  Judgment  upon  the  note, 
and  the  foreclosure  of  the  mortgage,  and  the 
application  of  the  rents  and  profits  to  the 
satisfaction  of  such  Judgment  until  fully  - 
paid.  The  complaint  was  filed  June  8,  1903. 
On  the  same  day,  after  the  filing  of  the  com- 
plaint and  the  Issuing  of  a  summons  thereon 
to  the  sheriff  for  service  on  the  defendants, 
as  appears  from  the  entry  of  record,  the  ap- 
pellee filed  his  verified  application  for  tbe 
appointment  of  a  receiver  pending  the  ac- 
tion, to  take  charge  and  possession  of  the 
mortgaged  property,  to  hold,  have,  and  con- 
trol the. same,  and  to  collect  the  rents  and 
profits  subject  to  the  future  order  of  the 
court;  the  application  containing  averments 
of  facts  as  excuse  for  want  of  notice  thereof 
to  the  appellant.  Thereupon  tbe  court,  with- 
out notice  to  tbe  appellant  of  tbe  application 
for  the  appointment,  proceeded  and  appointed 
Ezra  R.  Williams  as  receiver,  who  appeared 
and  qualified  as  such.  June  10,  1903,  the  de- 
fendants, as  stated  In  the  entry  of  record, 
filed  their  motion  to  discbarge  the  receiver, 
which  motion  Is  not  In  the  record.  With- 
out any  ruling  thereon,  so  far  as  Is  shown, 
the  appellant  and  her  husband,  June  20, 
1903,  filed  their  separate'  answers  in  bar  of 
tbe  appellee's  cause  of  action  set  forth  In  the 
complaint  Thereupon,  on  the  same  day, 
without  any  Intervening  proceeding,  the 
cause  was  submitted  to  the  court  for  trial, 
bearing,  and  Judgment,  and  the  court,  hav- 
ing beard  the  evidence,  found  in  favor  of  the 
appellee,  stating  the  amount  due  and  unpaid 
upon  each  of  the  notes,  and  finding  that  the 
appellee  was  entitled  to  recover  of  the  ap- 
pellant such  amounts,  and  his  costs,  except 
the  charges  and  expenses  of  the  receiver 
so  appointed,  which  the  appellee  should  pay; 
also  that  the  appellee  was  entitled  to  the 
foreclosure  of  the  mortgage,  and  entitled  to 
have  a  receiver  to  collect  the  rents,  etc; 
also  that  the  appellant  should  have  a  speci- 
fied time  within  which  to  make  payment; 
also  that  the  receiver  theretofore  appointed 
should  be  discharged,  and  that  Solomon  F. 
Downs  should  be  appointed  as  such  receiv- 
er, and  that,  If  payment  was  not  made  with- 
in such  time,  the  court  should  then  render 
Judgment,  etc.,  and  order  said  receiver  to 
take  charge  of  the  property,  etc.;  the  entry 
of  the  finding  containing,  after  the  foregoing 
provisions,    the   following:    "Ail   of   which 


all  of  aald  i>artlea  in  open  court  fnlly  coa< 
sent  and  agree  to."  Afterward,  Jnne  29^ 
1903,  the  appellant  filed  her  verified'  motion 
to  Set  aside  tbe  submission  and,  agreement, 
and  to  reassign  the  cause  for  trial.  The  ap- 
pellee filed  his  counter  affidavit.  The  court 
Jnly  13,  1908,  overruled  this  motion,  and 
rendered  Judgment  upon  the  finding  and 
made  its  order,  appointing  said  Downs  as 
receiver.  Tbe  appellant  filed  her  motion  for 
a  new  trial,  which  was  overruled. 

So  far  as  the  appointment  of  a  receiver 
without  notice  Is  concerned,  without  deter- 
mining whether  or  not  the  matter  is  proper- 
ly presented  for  review,  we  are  unable  to 
find  any  substantial  reason  for  reviewing 
the  action  of  the  court  below.  It  does  not 
appear  directly  or  Inferentlally  that  the  re- 
ceiver so  appointed  took  charge  or  control 
of  any  property,  or  made  any  lease  of  real 
estate,  or  collected  or  received  any  rent  or 
any  money  or  property  under  such  appoint- 
ment, while  It  does  appear  that  on  the  hear- 
ing, soon  after  the  making  of  the  order  of 
appointment,  the  court  found  that  he  should 
be  discharged,  and  that  the  costs  pertain- 
ing to  his  receivership  should  be  paid  by  the 
appellee;  and  final  Judgment  was  rendered 
In  accordance  with  the  finding,  and  another 
receiver  agreed  upon  by  the  parties  was  ap- 
pointed. By  the  mere  appointment  without 
notice,  tbe  appellant  was  not  substantially 
injured,  and  we  do  not  examine  critically  the 
averments  intended  to  show  an  emergency 
for  such  appointment  The  finding  of  the 
court  was  rendered  upon  the  agreement  of 
the  parties  In  open  court.  It  Is  claimed  that 
the  court  erred  In  overruling  the  appellant's 
motion  to  set  aside  the  submission  of  the 
cause  for  trial.  This  matter  was  determined 
upon  the  appellant's  verified  motion  and  tbe 
appellee's  counter  afildavlt  It  thus  sufficient- 
ly appeared  that  the  appellant's  husband  was 
a  practicing  attorney  and  a  member  of  the 
bar  of  the  court  below,  and  that,  while  the 
pleadings  of  the  defendants  were  signed  by 
other  attorneys,  the  appellant  was  in  fact, 
with  her  knowledge  and  consent,  represented 
by  her  husband,  who  was  living  with  her 
as  such;  that  she  appeared  in  court  In  per- 
son with  him  while  he,  with  her  knowledge 
and  acquiescence,  acted  and  represented  her 
in  the  cause,  no  other  attorney  appearing 
for  her,  at  a  time  when  the  cause  had  been 
set  for  trial,  June  15,  1903 — he.  In  her  pres- 
ence and  hearing,  consenting  to  the  trial 
of  the  cause  on  June  17,  1903,  to  which  date 
it  was  continued;  that  on  the  latter  date 
he  came  to  the  city  of  Anderson,  where  the 
court  was  held,  and,  on  behalf  of  her,  made 
offers  of  settlement  of  tbe  cause,  which  was 
continued  until  June  20,  1903,  when  It  was 
settled,  compromised,  and  adjusted,  and  tbe 
court  made  and  entered  Its  finding,  he  bdng 
present  in  court,  representing  the  appellant 
and  the  appellee's  attorneys  also  being  pres- 
ent acting  In  good  faith  in  the  transaction. 
The  appellant  knew  the  trial  was  postponed 
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to  June  SW,  1808,  and  does  not  appear  to  bacn 
made  any  arrangement  to  be'repreaented  by 
any  attorney  other  tban  her  huaband.  Tbna, 
without  regard  to  the  merits  of  the  alleged 
defense  set  forth  In  appellant's  motion,  It 
appears  that  by  her  attorney,  representing 
her  as  such  with  her  knowledge  and  consent, 
she  waived  the  presentation  of  any  defense 
uiMn  the  trial  when  the  finding  was  entwed 
upon  the  agreement  of  the  parties,  repre- 
sented, as  the  court  manifestly  considered, 
as  It  might  do,  by  their  attorneys  reepectlTe- 
ly.  In  Thompeon  t.  Pershing,  86  Ind.  SOS, 
it  la  said:  "An  attorney  may,  without  ex- 
press authority,  bind  bis  client  by  agreement 
that  Judgment  may  be  taken  against  him, 
and  that,  too,  though  the  attorney  know 
that  his  client  has  a  good  defense  to  said  ac- 
tion. If  be  acts  contrary  to  the  express  di- 
rections of  his  client, -or  to  bis  injury,  the 
client  most  look  to  the  attorney  for  redress. 
Hudson  T.  Allison,  54  Ind.  21B."  See,  also, 
Devenbaugb  v.  Nlfer,  3  Ind.  App.  370,  29  N. 
S.  923;  Blddle  ▼.  Fierce,  13  Ind.  App.  239, 
41  N.  E.  47S. 
Judgment  afllrmed. 


(S  Ind.  App.  stay 

BEASBT  et  al.  v.  HIGH.    (No.  S,06&) 

(Appellate  C^nrt  of  Indiana.     Division  No.  1. 
Oct  28,  1004.) 

QtnxnNO  TITUt  —  PLKADIRO — ANSWER  —  OSN- 

XBAI.    DKNIAI/— SPECIAI,    DEFENSES 

— DEMUBBEB. 

1.  Since,  in  an  action  to  quiet  title,  defend- 
ant is  authorized  by  Bams'  Ann.  St.  1901,  t| 
1067,  1082,  10S3,  to  give  in  evidence  under  a 
general  denial  every  defense,  legal  or  equitable, 
a  general  denial  having  been  pleaded,  it  was 
not  error  to  sustain  a  demurrer  to  a  special  par- 
agraph of  the  answer,  though  a  valid  defense 
was  alleged  therein. 

2.  'VSTierd',  when  a  demurrer  to  a  special  para- 
graph of  an  answer  in  action  to  quiet  title  was 
sustained,  the  answer  also  contained  a  genwal 
denial,  defendant  could  not  convert  the  ruling 
on  the  demurrer  into  an  available  error  by  with- 
drawing the  general  denial  at  a  subsequent 
stage  of  the  case  and  refusing  to  plead  further. 

Appeal  from  Circuit  Court,  White  County; 
T.  F.  Palmer,  Judge. 

Action  by  Thomas  J.  High  against  Nancy 
Beasey  and  others.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

E.  B.  Sellers,  for  appellants.  Alfred  W. 
Beynolds,  for  appellee. 

BLACK,  C.  J.  By  bis  complaint  of  one 
paragraph  the  appellee  sought  to  quiet  his 
title  to  certain  real  estate.  The  appellants 
answered  In  two  paragraphs,  the  second  be- 
ing the  general  denial.  The  appellee's  de- 
murrer to  the  first  paragraph  was  sustained. 
At  a  subsequent  day  of  the  term  the  appel- 
lants withdrew  their  second  paragraph  of  an- 
swer, and  refused  to  plead  further,  electing 
to  stand  upon  the  ruling  of  the  court  in  sus- 
taining the  demurrer  to  tbelr  first  paragraph 


of  answer;  and  this  rallng  Is  assigned  as  er- 
ror. 

In  such  an  action  tbe  defendant  is  permit- 
ted to  give  in  evidence  under  his  answer  of 
denial  every  defense  to  the  action  that  be 
may  have,  either  legal  or  equitable.  Sections 
1067,  1082,  1083,  Bums'  Ann.  St  1901;  Gra- 
ham V.  Orabam,  55  Ind.  23.  There  is  no 
available  error  in  sustaining  a  demurrer  to  a 
special  paragraph  of  answer,  though  a  good 
defense  be  shown  thereby,  in  such  a  case,  or 
in  sustaining  a  motion  to  strike  out  such  par- 
agiapb,  where  at  tbe  time  of  such  ruling 
there  remains  in  tbe  record  an  answer  of 
general  denial.  West  v.  West,  89  Ind.  529; 
Ifive  V.  Louis,  91  Ind.  457;  O'Donabue  v. 
Creager,  117  Ind.  372,  20  N.  E.  267;  Watson 
V.  Lecklider,  147  Ind.  395,  45  N.  E.  72;  Sharpe 
V.  Dillman.  77  Ind.  280.  The  error,  U  any. 
In  sustaining  tbe  demurrer  being  harmless 
at  tbe  time  of  such  roling,  the  appellants 
could  not  convert  tbe  ruling  into  an  avail- 
able error  by  wltbdrawlng  the  general  denial 
at  a  subsequent  stage  of  the  cause.  Cincin- 
nati, etc.,  E.  Co.  V.  Smith,  127  Ind.  461,  26  N. 
E.  1009;  Smith  v.  Pinnell,  143  Ind.  485,  40 
N.  E.  798;  Wlckwlre  v.  Town  of  Angola,  4 
Ind.  App.  263,  30  N.  E.  917;  Berkey  v.  City 
of  Elkhart  13  Ind.  App.  314,  41  N.  B.  004. 

Judgpaent  affirmed. 


(33  iBd.  App.  6«S) 

FEATHERNGILL  v.  STATE  ex  rel. 
WRIGHT.    (No,  5,034.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct  25,  1904.) 

SCHOOLS  AND  SCnOOL  DISTBTCTS-^TBtTANT  OF- 
PrCERS—APPOINTMEKT— QUALIFICATION— TEN- 
UBE— APPEAL— TBANSCBIPT—PBiBCIPK. 

1.  Since  Bums'  Ann.  St  1901,  {  661,  requii^ 
ing  the  clerk  to  make  a  complete  transcript  of 
the  proceeding  where  there  is  no  written  priecipe 
directing  him  to  certify  a  portion  of  the  record 
for  an  appeal,  was  not  changed  by  Act  March 
9,  1903  (Acts  1903,  p.  338,  c.  193),  providing 
for  tbe  preparation  of  transcripts  on  appeal,  a 
transcript  was  not  defective  for  failure  to  dis- 
close that  any  prtecipe  was  filed. 

2.  Bums'  Ann.  St  1901,  {  6633b,  provide* 
that  county  boards  of  education  shall  constitute 
boards  of  truancy,  who  shall  appoint  one  truant 
officer  in  each  county,  and  also  fixes  the  duties 
and  compensation  of  such  officer.  Held,  that 
8u<±  truant  officer  was  a  public  officer,  and 
therefore  bound  to  qualify,  before  entering  on 
the  duties  of  his  office,  by  taking  the  oath  pre- 
scribed by  section  7523. 

3.  Burns'  Ann.  St  1901,  {  6633b,  providing 
for  tbe  appointment  of  a  truant  officer  by  the 
board  of  education  of  each  county  on  the  first 
Monday  of  May  of  each  year,  is  directory  only 
so  far  as  relates  to  the  time  of  appointment, 
and  dops  not  preclude  a  subsequent  appointment 

4.  Where  defendant  was  duly  appointed  tru- 
ant officer,  he  was  entitled  to  hold  his  office  un- 
til the  first  Monday  of  the  succeeding  May, 
when  the  county  board  of  education  was  reijuir- 
ed  to  appoint  his  succpssor  by  Burns'  Ann.  St 
1901,  §  6G33b,  and  also  until  such  successor 
had  qualified  by  taking  the  prescribed  oath. 

Appeal  from  Circuit  Court,  Johnson  Ckran- 
ty;  W.  J.  Buckingham,  Judge. 
Action  by  the  state,  on  tbe  relation  of  Bvov 
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ett  Wright,  against  Thomas  Feathernglll. 
From  a  Judgment  In  favor  of  relator,  defend- 
ant appeals.    Revcrsect. 

Will  Feathemgill  and  Miller  &  Barnett, 
for  appellant  Deupree  &  Slack,  for  appel- 
lee. 

ROBY,  P.  J.  Action  by  the  state  of  In- 
diana, on  the  relation  of  Everett  Wright, 
against  Thomas  Feathemgill.  The  complaint 
is  in  one  paragraph.  Its  averments,  in  sub- 
stance, are  that  appellant  was  duly  appointed 
truant  officer  of  Johnson  county,  and  took 
possession  of  and  continued  to  perform  the 
duties  of  said  office;  that  on  May  6, 1901,  the 
board  of  truancy  of  said  county  met  and  pro- 
ceeded to  appoint  a  truant  officer  for  said 
county;  that  no  appointment  was  made,  and 
said  meeting  adjourned;  "that  on  the  3d  day 
of  Jmie,  1001,  a  majori^  of  the  county  board 
of  education,  being  a  majority  of  the  town- 
ship trustees  and  presidents  of  the  school 
trustees  of  the  incorporated  cities  and  towns 
of  said  county  constituting  said  board  of 
education,  met  as  a  board  of  traan<7,  and 
proceeded  to  elect  by  ballot  a  truant  officer 
for  said  county;  that  the  appellee  herein  re- 
ceived a  majority  of  all  votes  taken  or  cast, 
and  was  then  and  there  duly  and  legally 
elected  truant  officer  in  and  for  said  John- 
son county;  that  appellant,  since  said  3d  day 
of  June,  1901,  has  illegally  and  wrongfully 
held  said  office,  and  is  illegally  performing 
the  duties  thereof;  that  appellee  is  entitled 
to  perform  the  duties  of  said  office  and  to 
receive  the  salary  therefor  and  demands 
Judgment  for  the  same."  A  demurrer  for 
want  of  facts  was  overruled,  and  exception 
reserved,  and  error  assigned  upon  such  rul- 
ing. The  Issue  was  formed  by  a  general  de- 
nial, trial,  and  finding  for  the  relator,  and 
it  was  adjudged  that  appellant  be  ousted  and 
removed  from  said  office,  and  that  he  be  pro- 
hibited from  further  exercising  and  perform- 
ing the  duties  thereof,  and  that  appellee  re- 
cover costs. 

Appellee  makes  the  point  that  the  tran- 
script does  not  disclose  that  any  praecipe  was 
filed,  and  that,  in  its  absence,  there  is  noth- 
ing for  our  consideration.  If  there  was  no 
written  priecipe  directing  the  clerk  to  cer- 
tify a  portion  of  the  record,  it  was  his  duty 
to  make  a  complete  transcript  of  the  proceed- 
ing. Section  6G1,  Burns'  Ann.  St  1901;  Chi- 
cago V.  Cunningham  (Ind.  App.)  69  N.  E.  304; 
Barnes  v.  Pelham  et  al.,  18  Ind.  App.  166, 
47  N.  B.  648.  This  was  the  law  prior  to  the 
act  of  March  9,  1903,  and  was  not  changed 
thereby.  Acts  1903,  p.  338,  c.  193;  Ruther- 
ford v.  Insurance  Co.  (Ind.  App.)  70  N.  E.  177. 
Section  2  of  "An  act  concerning  the  educa- 
tion of  children,"  approved  March  11,  .1901 
(Acts  1901,  p.  470,  c.  209;  section  6633b, 
Bums'  Ann.  St  1901),  contains  a  provision 
under  which  such  officer  is  appointed.  It  is 
as  follows;  "Sec.  2.  The  county  board  of 
education  of  each  county  shall  constitute  a 
board  of  truancy  whose  duty  it  shall  be  to 


appoint  on  the  first  Monday  of  May  of  eacb 
year,  one  truant  officer  in  each  county."  By 
section  4  his  compensation  is  fixed  at  |2  for 
each  day  of  actual  servlca  Board,  etc.,  v. 
Marr,  22  Ind.  App.  539,  54  N.  E.  402.  FoUow- 
Ing  that  part  of  section  2  above  quoted,  and 
carried  into  section  3,  his  duties  are  speci- 
fied. The  power  conferred  upon  him,  while 
it  is  confined  within  natrow  limits,  is  a  part 
of  the  power  possessed  by  the  state,  and  in- 
herent to  sovereign^.  His  duties  are  not  a 
matter  of  contract  The  position  carries 
with  it  a  salary.  The  tenure  is  fixed  and 
certain.  The  term  "officer"  is  applied  to  liini 
in  the  act  and  he  must  be  regarded,  as  he 
evidently  was  by  the  Legislature,  as  a  public 
officer.  Mechem's  Public  Officers,  c  1.  It  Is 
therefore  incumbent  upon  the  truant  officer, 
before  he  enters  upon  his  official  duty,  to 
take  an  oath  to  support  the  Constitution  of 
the  United  States  and  the  Constitution  of  the 
state  of  Indiana,  and  to  faitiifully  discharge 
the  duties  of  such  office.  Section  7533,  Burns' 
Ann.  St  1901.  The  provision  that  the  ap- 
pointment shall  be  made  on  the  first  Monday 
in  May  is  directory,  and  does  not  preclude 
a  subsequent  appointment  The  selection  of  a 
county  superintendent  is  made  under  a  stat- 
ute in  this  respect  identical  with  the  one  nn- 
itar  consideration,  and  the  proposition  stat- 
ed announced  after  careful  consideration. 
Wampler  v.  State,  148  Ind.  557,  47  N.  E.  1068. 
38  L.  R.  A.  829.  In  that  case,  as  in  State  v. 
Vanosdal,  131  Ind.  388,  31  N.  E.  79,  15  L.  R. 
A.  832,  the  board  met  on  the  day  fixed  by 
statute,  and  adjourned  from  day  to  day 
thereafter,  but  the  logic  of  the  decision  re- 
quires the  recognition  of  an  appointment 
made  after  the  day  designated  by  the  statute, 
the  board  being  lawfully  called  and  acting, 
as  it  is  presumed  to  have  been.  State  ex  rel. 
Nebeker  v.  Sutton,  99  Ind.  300.  Ti^ating  the 
averments  of  the  complaint  as  sufficient  to 
show  that  the  appellant  was  the  duly  ap- 
pointed and  acting  truant  officer  prior  to  the 
date  named,  it  follows  that  he  was  entitled 
to  the  office  until  May  6,  1901,  and  until  his 
successor  was  appointed  and  qualified.  Ba- 
ker, Governor,  v.  Kirk,  33  Ind.  517;  Wamp- 
ler V.  State,  148  Ind.  565,  47  N.  E.  1068,  38 
L.  R.  A.  829;  Kimberlln  v.  State  ex  rel.,  130 
Ind,  120,  29  N.  E.  773,  14  L.  R.  A.  858,  30 
Am.  St  Rep.  208;  State  ex  rel.  v.  Bogard, 
128  Ind.  480,  27  N.  E.  1113.  Had  the  relator, 
after  his  appointment  performed  the  duties 
of  the  office  without  having  taken  and  sub- 
scribed the  oath  prescribed  by  law,  he  would 
have  been  guilty  of  a  criminal  offense.  Sec- 
tion 2131,  Burns'  Ann.  St  1901.  In  order  to 
entitle  himself  to  office.  It  was  necessary  for 
him  to  qualify  as  required  by  the  statute. 
Minnick  v.  State,  154  Ind.  379,  388,  56  N.  E. 
851;  Steinback  V.  The  State  ex  rel.,  38  Ind. 
483,  488.  It  has  not  alleged  that  he  had  done 
so,  and  facts  are  not  stated  from  which  the 
deduction  can  be  made.  The  averments  that 
appellant  wrongfully  and  illegally  holds  the 
office  and  appellee  is  entitled  thereto  are  legal 
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conclusions.    The  demurrer  to  the  complaint 
abonld  have  been  aosiained. 

Tbe  Judgment  la  reversed,  and  cause  re- 
manded for  further  proceedings  not  lacon- 
Blstent  berewitb. 


INDIANA  NITROGLTOBBIN  ft  TORPBDO 
GO.  T.  IiIPPINCOTT  GLASS  00. 

(No.  4347.)  • 
(Anwllat*  Oourt  of   Indiana,   Divlaioo  Na  1. 
Nov.  8,  1904.) 

MAarSB  AND  BEBVART-^OINT  UABTLTTT  VOB 
HEGUGSHCK  or  8EBVANT  — ABATKIUINT— IN- 
TAI.IDITT  or  8EBVICK— ACTION  rOB  REGLI- 
eENCK— FUEADINO— JUDOUXHT  AOAIRST  OKI 
or  TWO  JOINT    DErS^DANTS. 

1.  For  an  injury  from  the  negligence  of  a 
servant  while  engaged  in  the  btisineaB  of  his 
master  both  master  and  servant  are  liable,  and 
may  be  joined  in  an  action,  which,  under  Bums' 
Ann.  St  1901,  {  314,  may  be  brought  in  the 
eount7  where  either  resides,  and  service  mads 
npon  the  other  in  the  county  of  his  residence. 

2.  It  is  not  ground  for  alMttement  of  an  action 
against  a  corporation  that  it  Is  brought  In  a 
ooonty  where  the  corporation  has  no  office  or 
■cent,  and  that  it  was  not  bound  by  the  aervlos 
made  therein  on  an  alleged  agent  where  it  is 
saed  Jointly  with  a  codefendant  properly  suable 
in  sach  county,  the  insufficiency  of  the  service 
being  ground  only  for  continuance  for  proper 
■ervfoa, 

&  In  actions  f<H*  negligence,  except  those  to 
which  the  statute  of  1899  relating  to  actions 
for  negligence  causing  the  injury  or  death  of  a 
pers<m  applies,  Uie  plaintiff  is  required  to  show 
in  his  oomplaint  bis  freedom  from  contribntory 
negligence:  but  it  Is  sufficient  if,  from  the 
facts  directly  alleged,  it  appears  that  there  was 
no  contributory  negligence. 

4.  Under  Bums'  Ann.  8t  1901,  {  579,  which 
provides  that,  though  all  of  the  defendants  have 
been  served,  judgment  may  be  rendered  against 
any  of  them  severally  when  plaintiff  'would  have 
been  entitled  to  judgments  against  such  defend- 
ants if  the  action  had  been  against  them  several- 
ly, the  fact  that  in  an  action  against  a  master 
uid  servant  for  negligence  of  the  servant  no  ver- 
dict was  returned  against  the  servant  does  not 
invalidats  one  against  the  master. 

Appeal  from  Superior  Court,  Madison 
Oonnty;    Henry  0.  Ryan,  Judge. 

Action  by  the  Llppincott  Glass  Company 
■cainst  the  Indiana  Nitroglycerin  &  Tor- 
pedo Company  and  another.  Judgment 
against  the  corporation  defendant,  and  it 
appeals.    Affirmed. 

Dalley,  Simmons  &  Dalley,  for  appellant 
Jas.  A.  May  and  Walker  ft  Foster,  for  ap- 
pellee. 

BLACK,  O.  J.  The  appellee  brought  Its 
action  In  the  court  below  against  the  ap- 
pellant and  Stephen  A.  Clark  to  recover 
damages  for  Injury  to  the  appellee's  prop- 
erty and  loss  to  It  in  Its  business  through 
the  alleged  nnsklllfulness  and  negligence  of 
tbe  defendants  in  "shooting"  with  nitrogly- 
cerin a  gas  well  for  tbe  appellee.  Tbe  ap- 
pellant, appearing  specially,  filed  Its  plea 
III  abatement,  and  tbe  demurrer  6f  the  ap- 
pellee thereto  was  sustained.  We  are  re- 
aaired  to  review  this  ruling.    It  was.  In  sub- 


stance, alleged  in  the  plea  that  the  appellant 
was,  and  always  bad  been,  a  corporation  or- 
ganized under  the  laws  of  this  state,  and  at 
all  times  bad  its  headquarters  and  offices  In 
the  city  of  Indianapolis,  Marlon  county,  Ind.; 
that  all  its  officers  and  all  tbe  members  of 
its  board  of  directors  bad  always  resided  in 
that  city;  that  It  bad  not,  and  never  bad, 
any  office  or  agency  in  Madison  county  for 
the  transaction  of  any  business,  out  of  which 
the  cause  of  action  stated  in  tbe  complaint 
grew,  or  for  tbe  transaction  of  any  ol  its 
business;  that  there  was  not,  and  never  had 
been,  any  person  residing  in  Madison  county 
upon  whom  process  could  be  served  against 
tbe  appellant  as  the  law  reqiilres;  that  no 
process  had  at  any  time  been  served  upon 
any  officer,  attorney,  or  agent  of  tbe  ap- 
pellant; that  the  appellee  caused  a  summons 
to  be  issued  by  tbe  clerk  of  the  court  below 
to  tbe  appellant;  and  this  summons  was 
set  out  In  tbe  plea,  being  a  summons  in 
tbe  common  form,  addressed  to  tbe  sheriff 
of  Madison  county,  commanding  him  to  sum- 
mon tbe  appellant,  etc.  It  was  averred  that 
tbe  summons  was  duly  delivered  by  tbe  clerk 
to  tbe  sheriff  March  22,  1901,  and  that  the 
sheriff  served  it  upon  one  S.  A.  Clark  on 
the  same  day,  and  made  return  thereon, 
which,  omitting  tbe  signature  of  tbe  sheriff, 
was  as  follows:  "Came  to  band  March  22, 
1901;  was  served  as  commanded,  by  read- 
ing to  and  within  the  hearing  and  In  tbe 
presence  of  S.  A.  Clark,  tbe  agent  and  em- 
ploy6  of  tbe  defendant,  no  officer  or  other 
agent  of  defendant  being  found  in  my  baili- 
wick, and  also  leaving  a  certified  copy  of 
this  summons  with  said  agent  and  employ&" 
It  was  alleged  further  that  S.  A.  Clark, 
mentioned  in  the  return,  was  not,  and  never 
was,  an  agent  or  any  officer  of  the  appellant, 
but  at  tbe  commencement  of  this  action  and 
at  tbe  time  tbe  summons  was  served  upon 
him  be  was  In  tbe  employ  of  the  appellant 
simply  as  a  laborer;  that  he  bad  nothing 
wbatever  to  do  with  the  shooting  of  the 
well  mentioned  in  the  complaint  except  that 
be  shot  it  as  a  laborer  of  Vie  appellant  and 
he  bad  no  Interest  wbatever  In  tbe  shoot- 
ing of  tbe  well  in  any  other  way.  "The  de- 
fendant therefore  avers  that  this  court  has 
no  Jurisdiction  over  the  person  of  the  de- 
fendant in  tills  cause,  and  that  this  action 
sbould  abate:  wherefore,"  etc.  It  may  not 
improperly  be  observed  that  when  the  sum- 
mons to  the  appellant  was  Issued  and  served 
it  was  the  only  defendant  but  when  tbe 
plea  In  abatement  was  filed,  tbe  demurrer 
to  which  was  sustained,  an  amended  com- 
plaint making  Clark'  also  a  defendant  bad 
been  filed  by  the  appellee. 

At  tbe  time  of  tbe  ruling  upon  tbe  de- 
murrer to  tbe  answer  In  abatement  tbe  ap- 
pellee's complaint  consisted  of  two  para- 
graphs. In  one  paragraph  it  was  shown 
that  the  defendants  undertook  and  promised 
to  sboot  the  appellee's  gas  well  with  a  cer- 
tain   quantity    of    nitroglycerin    wlthia   tbs 


*Rebaarlns  denied.     Superseded  by  opinion  la  Supreme  Court.  75  N.  B.  649. 
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Trenton  rock,  and  that  while  lowering  the 
nitroglycerin  Into  the  well  they  conducted 
themaelvea  so  nnsklUfully  and  negligently 
that  one  can  of  the  explosive  exploded  in 
the  well  at  a  great  distance.  Indicated,  above 
the  Trenton  rock,  thereby  breaking  and 
blowing  out  the  drive  pipe,  etc.  In  the 
other  paragraph  it  was  shown  that  the  ap- 
pellant undertook  and  promised  to  shoot 
the  well;  that  the  shooting  was  done  by 
the  defendant  Clark,  the  agent  or  employ^ 
of  the  appellant,  whom  the  appellant  repre- 
sented and  held  out  to  be  a  careful,  skillful, 
and  competent  well -shooter,  and  he  also  bo 
represented  and  held  himself  out;  that  he, 
as  agent  or  employe  of  the  appellant,  while 
lowering  the  nitroglycerin  Into  the  well,  con- 
ducted himself  BO  unskillfully  and  negligent- 
ly that  by  reason  of  such  unskillfulness  and 
negligence  one  can  of  the  nitroglycerin  ex- 
ploded, etc. 

If  It  be  assumed  that  the  service  of  sum- 
mons on  Olark  shown  in  the  plea  In  abate- 
ment was  not  legally  authorized  service  upon 
the  appellant,  and  that,  therefore,  there  was 
no  legitimate  service  of-  process  upon  the 
appellant,  it  would  not  follow  that  the  action 
against  the  appellant  should  abate,  if  It  may 
properly  be  said  that  the  appellant  might  be 
sued  in  Delaware  county  upon  the  cause  of 
action  stated  In  the  complaint.  In  such  case 
the  insnfflcfency  of  the  service  conld  only  be 
a  reason  for  continuing  the  cause  for  service 
of  process.  If  for  injury  through  such  negli- 
gence an  action  would  lie  against  the  em- 
ploys and  the  employer  jointly,  they  might 
be  sued  together  in  Delaware  county,  where 
the  employe  resided;  it  being  provided  by 
statute  that,  where  there  are  several  defend- 
ants, residing  in  different  counties,  the  ac- 
tion may  be  brought  in  any  county  where 
either  defendant  resides,  and  a  separate  sum- 
mons may  be  issued  to  any  other  county 
where  the  other  defendants  may  be  found. 
Section  814,  Burns'  Ann.  St.  1901.  The  fault 
charged  upon  the  employe  was  not  an  omis- 
sion to  perform  a  duty  of  the  master  toward 
the  injured  third  person,  or  mere  negligence, 
but  was  negligent  couduct  in  the  doing  of  his 
own  duty  as  an  employe,  for  the  negligent 
and  unskillful  doing  of  which  both  the  em- 
ployer and  the  employe  were  liable  to  re- 
spond in  damages  to  the  extent  of  the  Injury 
to  the  third  person  for  whom  the  work  was 
being  performed.  In  Wright  v.  Compton,  53 
Ind.  337,  it  was  held  that  for  an  injury  to  a 
person  lavrfnlly  passing  along  a  highway 
from  the  negligence  of  a  servant  of  the  own- 
er of  a  neighboring  stone  quarry  in  blasting 
rock,  the  servant  being  engaged  In  the  per- 
formance of  his  master's  business,  the  mas- 
ter was  liable  and  also  the  servant,  and  they 
might  be  Joined  as  defendants  in  an  action 
to  recover  damages  for  the  injury.  See,  also. 
Shearer  v.  Evans,  S9  Ind.  400.  The  appel- 
lant and  Olark,  its  employe,  both  owed  a 
duty  to  the  appellee  to  shoot  the  gas  well 
witt>  reasonable  care,  and  for  negligence  In 


the  performance  of  the  dnty  they  were  Joint- 
ly responsible.  There  was  no  error  in  sus- 
taining the  demurrer  to  the  plea  in  abate- 
ment. 

The  Jury  expressly  based  their  verdict  for 
the  appellee  upon  the  fifth  paragraph  of  a 
complaint,  a  demurrer  to  which  for  want  of 
sufiSclent  facts  was  overruled.  The  objection 
urged  against  this  paragraph  Is  that  it  does 
not  contain  an  avertnent  that  the  appellee 
was  without  fault  or  negligence.  There  was 
no  direct  allegation  that  the  appellee  was 
without  fault  or  negligence.  Our  statute  of 
1899,  providing  that  the  plaintifl  need  not 
allege  or  prove  want  of  contributory  negli- 
gence, applies  to  actions  for  negligently  caos- 
ing  personal  injuries  or  the  death  of  a  pei^ 
son.  In  such  a  case  as  the  one  at  bar  tbe 
rule  remains  as  before  the  enactment  of  that 
statute.  The  general  rule  in  this  state  In 
actions  for  the  recovery  of  damages  for  in- 
juries occasioned  by  negligence  to  which  tbe 
statute  of  1889  is  not  applicable  requires  the 
plaintiff  to  show  In  the  complaint  his  free- 
dom from  contributory  negligence;  but  this 
need  not  be  by  direct  averment.  If,  from  .the 
facts  directly  alleged,  it  appears  that  there 
was  no  contributoi7  negligence.  Duffy  ▼. 
Howard,  77  Ind.  182;  Pennsylvania  Co.  t. 
Gallentine,  Id.  322;  Wilson  v.  Trafalgar, 
etc.,  Co.,  83  Ind.  326;  Wabash,  etc.,  R.  Co. 
v.  Johnson,  96  Ind.  40;  Stevens  v.  Lafayette, 
etc,  Co.,  99  Ind.  392;  Pittsburg,  etc,  R.  Co. 
V,  Welch,  12  Ind.  App.  ,433,  40  N.  E.  650. 
This  paragraph  of  complaint  showed  that 
the  appellant  had  a  factory  in  Delaware 
county,  where  It  manufactured  nitroglycer- 
in to  be  used  for  the  shooting  of  wells,  and 
which  was  so  used  in  that  county;  that  the 
appellant  did  such  work  through  Clark,  its 
agent  or  employe,  and  represented  him  to  be 
a  careful,  skillful,  and  competent  shooter  of 
wells,  and  held  him  out  as  such,  as  he  did 
also  himself.  It  was  alleged,  also,  that  on, 
etc,  "for  a  certain  reward  or  consideration 
to  be  afterwards  paid  by  plaintiff  to"  the 
appellant,  then  and  there  being  so  engaged 
in  the  business  of  shooting  gas  and  oil  wells, 
it  "undertook  and  promised  the  plaintiff  that 
it  would  faithfully,  skillfully,  and  carefully 
shoot"  the  well  In  question.  It  was  shown 
that  the  explosion  which  occasioned  the  In- 
jury was  caused  by  Clark  in  lowering  the 
explosive  Into  the  well;  that  tbe  Injuries  and 
damage  were  caused,  produced,  and  occasion- 
ed solely  and  entirely  by  the  unskillfulness 
and  negligence  of  the  defendants  in  shoot- 
ing the  well;  and  that  the  defendants  con- 
ducted themselves  in  and  about  the  work  of 
shooting  the  well  so  recklessly  and  carelessly 
and  so  unskillfully,  and  so  negligentiy  low- 
ered the  nitroglycerin,  and  so  rapidly  and  by 
such  jerks  and  startings,  and  with  such  un- 
even and  irregular  rate  of  descent,  that  by 
reason  thereof,  in  the  conduct  of  the  work, 
one  can  of  nitroglycerin  exploded,  etc.  Thus 
it  appears  that  the  Injury  was  caused  In  the 
performance  of  a  contract,  and  was  produced 
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by  the  negligent  and  unskillful  manner  In 
wblcb  the  work  under  the  contract  was  done. 
The  work  to  be  done  under  the  contract  re- 
<inlred  skill  and  care,  and  was  of  such  a 
character  that  there  was  no  participation  on 
the  part  of  the  appellee  in  the  doing  at  the 
work  wblch  the  appellant  contracted  to  do 
upon  the  property  of  the  appellee.  The 
wrong  Is  shown  to  hare  consisted  In  die  do- 
ing of  acts  under  the  contract  unskillfnlly, 
and  In  a  positively  negligent  manner;  the 
appellee  having  no  such  relatl(n  to  the  doing 
of  such  acts  as  to  furnish  occasion  for  con- 
tributory negligence  therein.  There  appears 
from  the  complaint  to  have  been  positive  af- 
firmative fault  on  the  part  of  the  person  who 
lowered  the  explosive  into  the  well.  See 
€oon  V.  Vaughn,  64  Ind.  89;  Bowlus  v.  Brier, 
87  Ind.  391.  We  are  unable  to  bold  the  com- 
plaint insufficient  for  want  of  a  direct  denial 
of  fault  or  negligence  on  the  part  of  the 
appellee. 

The  court  overruled  the  appellant's  motion 
for  a  new  trial.  We  cannot  disturb  the  re- 
sult reached  by  the  jury  upon  the  evidence. 
The  appellee  was  injured  by  the  premature 
explosion  of  the  nitroglycerin.  The  work  was 
being  done  by  the  appellant  through  Clark. 
If  the  appellant  had  failed  to  undertake  the 
work,  upon  its  refusal  to  recognize  its  obli- 
gation under  contract  to  do  so,  a  different 
-question  would  be  Involved.  Having  entered 
upon  the  performance  of  the  work  of  shoot- 
ing the  well  through  Clark,  whether  acting 
as  Its  agent  or  Its  employ^  merely.  It  was 
responsible  for  his  want  of  due  care  and  rea- 
sonable skill.  If,  under  the  evidence,  the 
appellant  was  liable,  the  fact  that  no  ver- 
dict was  returned  against  Clark  or  In  his  fa- 
vor does  not  render  the  verdict  agjalnst  the 
appellant  contrary  to  law.  The  statute  pro- 
rides  that,  though  all  the  defendants  have 
been  summoned,  Judgment  may  be  rendered 
against  any  of  them  severally  vrhen  the  plain- 
tiff would  be  entitled  to  Judgments  against 
such  defendants  if  the  action  had  been 
against  them  severally.  Section  579,  Burns' 
Ann.  St  1801.  We  do  not  find  any  available 
error. 

Judgment  affirmed. 


<U  Ind.  App.  8) 

WHITE  RIVER  SCHOOL  TP.   OF  JOHN- 
SON COUNTY  V.  CAXTON  CO. 

(No.  4,865.) 

(Appellate  Court  of  Indiana,  Division  No,  Z. 
Nov.  3,  1904.) 

MOmr   LKRT— QUASI   C0NTBACT8  —  BUBDCN    Ot 
PROOF— EVIDENCK. 

1.  Where  plaintiff  loaned  money  to  a  school 
trustee  for  the  district,  intending  that  it  should 
be  used  for  the  erection  of  a  schoolhonse,  and 
thereafter  brought  suit  against  the  school  town- 
ship to  recover  the  same  on  the  theory  that  de- 
fendant had  received  and  retained  the  benefit 
of  the  money  advanced,  and  therefore  In  eqnity 
should  repay  it,  the  burden  was  on  plaintiff  to 
prove  the  receipt  of  the  money  by  the  township. 

2  In  a  suit  to  recover  money  alleged  to  have 


been  loaned  to  a  school  township  tor  the  erec- 
tion of  a  scboolbouse  on  the  theory  of  a  qoaai 
contract,  evidence  held  insufficient  to  establish 
the  receipt  of  the  money  by  the  township. 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty; W.  J.  Buckingham^  Judge. 

Action  by  the  Caxton  Company  against 
White  River  school  township  of  Johnson 
county.  From  a  Judgment  in  favor  of  plain- 
tiff,  defendant  appeals.    Reversed. 

W.  A.  Johnson,  R.  M.  Miller,  and  H.  C. 
Bamett  for  appellant.  Wm.  EL  Deupree  and 
L.  Ert  Slack,  for  appellee. 

ROBY,  "P.  J.  The  substance  of  the  amend- 
ed complaint  uixin  which  this  case  was  tried 
Is:  That  one  John  R.  Brlckert  on  August 
14,  1806,  was  the  legally  elected,  qualified, 
and  acting  trustee  of  the  defendant  town- 
ship, and  so  continued  until  February  12, 
1888.  That  on  said  14th  day  of  August  the 
township  became  Indebted  to  the  appellee  In 
the  sum  of  $500,  with  Interest  at  7  per  cent, 
per  annum  from  said  date,  as  evidenced  by 
a  promissory  note  due  on  or  before  the  20th 
day  of  Juue,  1897,  issued  In  the  name  of  said 
township,  per  John  R.  Brlckert,  said  Instru- 
ment being  In  terms  as  follows:  "|500. 
State  of  Indiana.  Trustees  No.  Issued  this 
14th  day  of  August,  ISOG,  at  Bluff  Creek,  In- 
diana. On  or  before  the  20th  day  of  June 
1897,  White  River  Township  of  Johnson 
county.  State  of  Indiana,  will  pay  to  the 
Caxton  Company  of  Chicago,  Illinois,  or  or- 
der, the  sum  of  five  hundred  dollars,  value 
received,  with  interest  thereon  at  the  rate 
of  eight  |>er  cent  per  annum  from  the  14tli 
day  of  August  1896,  until  paid  together  with 
attorneys'  fees,  waiving  valuation  and  ap- 
praisement laws  of  the  State  of  Indiana. 
For  money  advanced  to  special  school  fund. 
The  undersigned  trustee  hereby  certifies  that 
the  present  Indebtedness  of  said  township  is 
not  such  as  to  prevent  the  payment  of  this 
order  when  due.  Payable  189-,  at  Citizens' 
National  Bank,  Franklin,  Indiana.  Caxton 
No.  2800."  That  at  said  time  such  trustee 
was  erecting  a  scboolbouse  In  District  No.  8 
of  said  township,  which  was  necessary  for 
the  educational  purposes  thereof,  and  that, 
In  order  to  erect  and  complete  the  same,  it 
became  necessary  for  him  to  borrow  money 
and  incur  debts  on  behalf  of  said  township, 
and  that  he  represented  to  appellee  that  It 
was  necessary  therefor  that  he  have  the  sum 
of  $500;  relying  on  which  representation  ap- 
pellee turned  over  to  him  the  following  sums 
of  money  at  the  following  times,  to  wit, 
about  October  1,  $175,  October  17,  $125,  Octo- 
ber 23,  $100,  December  5,  $50,  all  In  1896, 
and  January  4,  1897,  $50,  which  sums  were 
received  by  said  trustee,  who,  as  evidence 
thereof,  "executed  and  delivered"  the  "above- 
mentioned  note  or  warrant."  "That  at  said 
time  said  township  had  not  sufficient  funds 
belonging  to  the  special  school  fund  of  said 
tgwnship  with  which  to  pay  for  the  erection 
and  completion  of  said  scboolbouse,  and  that 
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tlie  whole  of  said  funds  so  loaned  to  the  de- 
fendant was  required  for  the  erection  and 
completion  thereof,  and  was  used  by  said 
trustee  In  paying  for  the  erection  and  com- 
pletion thereof,  and  said  township  received 
and  retains  the  benefit  thereof.  That  the 
debt  so  contracted  was  not  in  excess  of  the 
fnads  on  hand  In  said  special  school  fund 
and  the  fund  to  be  derived  from  the  tax  as- 
sessed for  the  year  1896."  "That  said  sum 
is  due  and  unpaid;  wherefore,"  etc.  A  de- 
murrer to  this  pleading  for  want  of  facts 
was  overruled.  General  denial  was  then 
filed,  and  upon  the  Issue  thus  joined  trial 
was  bad  by  the  court  without  a  Jury,  and  a 
general  finding  in  favor  of  the  plaintiff  for 
$250.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  judgment  entered  In  ac- 
cordance with  the  finding.  .  Assignments  of 
error  are  based  upon  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial  and 
the  demurrer  to  the  complaint 

The  point  made  against  the  complaint  is 
that  the  necessity  alleged  to  have  existed  for 
borrowing  money  is  not  shown  to  have  exist- 
ed at  the  time  that  the  money  was  furnished. 
The  pleading  Is  subject  to  criticism,  attribut- 
able to  tlie  peculiar  character  of  the  trans- 
action disclosed,  but  In  substance  is  sufficient 
in  the  respect  Indicated.  Motion  for  a  new 
trial  challenges  the  sufficiency  of  the  evi- 
dence, a  resume  of  which  will  not  prove  un- 
interesting. The  Caxton  Company  was  a 
corporation  located  at  Chicago,  111.,  and  en- 
gagied  in  the  sale  of  school  supplies  and  fur- 
niture. Loaning  money  was  not  a  part  of  its 
business,  although  It  had  the  power  to  do  so, 
and  sometimes  made  loans  to  accommodate 
Its  customers,  but  "would  rather  not  do  it." 
The  gentleman  who  was  Its  vice  president 
and  secretary  at  the  time  of  the  transaction 
In  question  was  a  witness,  and  testified  to 
the  foregoing  among  other  facts.  The  for- 
mer trustee,  Brickert,  was  also  a  witness,  as 
was  the  contractor  who  built  the  schoolhouse. 
The  evidence  of  the  latter  related  principal- 
ly to  the  contract  price  paid  and  the  terms 
and  manner  of  payment,  which,  for  present 
purposes,  are  not  of  controlling  importance. 
Appellee's  right  to  recover  is  grounded  upon 
the  proposition  that  appellant  has  received 
and  retains  the  benefit  of  the  money  ad- 
vanced, and  should.  In  "equity  and  justice," 
repay  It  White  River  School  Tp.  v.  .Dor- 
rell,  26  Ind.  App.  538,  540,  59  N.  E.  867.  It 
was  therefore  Incumbent  upon  It  to  prove 
the  receipt  of  the  money  by  the  township. 
On  August  14,  1896,  Brickert  executed  and 
mailed  to  appellee  the  township  warrant  set 
out  in  the  complaint,  without  having  received 
a  cent  of  money,  or  without  having  had,  so 
far  as  the  evidence  shows,  any  promise  of 
any  money  from  it.  It  appears  that  about 
the  same  time  he  tx>rrowed  $500  from  Wil- 
liam Dorrell,  for  which  sum  a  judgment  has 
heretofore  been  rendered  against  said  town- 
ship. White  River  Township  v.  Dorrell,  su- 
pra.   The  trustee's  January,  1896,  draw  bf 


special  school  fund  was  $500.71,  his  June 
draw  $1,628.52;  making  a  total  of  $2,719.23 
of  said  fund  then  on  hand.  The  contract 
price  paid  for  erecting  said  schoolhouse  was 
$1,300.  What  disposition  bad  been  made  of 
the  remainder  of  said  fund  is  not  shown  by 
the  evidence,  except  as  it  may  be  Inferred 
that  portions  of  it  at  least  were  diverted  to 
private  use.  About  the  Ist  of  October  fol- 
lowing the  receipt  of  the  warrant  by  appel- 
lee, its  vice  president  and  secretary  met 
Brickert  at  an  Indianapolis  hotel,  and  was 
told  by  him  that  he  wanted  money  to  com- 
plete a  schoolhouse;  wanted  to  borrow  it  for 
the  township,  and  could  pay  it  by  a  certain 
time.  Appellee's  said  officer  was  asked  to 
tell  exactly  what  was  said,  and  answered, 
"I  had  to  cross-examine  him  on  that  point" 
He,  however,  paid  to  Brickert  $175  at  that 
time,  taking  a  receipt  therefor.  The  next 
payment  was  sent  from  Chicago  by  check, 
the  next  one  paid  by  forwarding  a  $100  bill 
by  a  registered  letter  from  Chicago  to  BluCf 
Creek.  The  first  $50  was  also  sent  by  ro- 
istered letter,  and  the  last  amount  given  to 
Brickert  while  in  appellee's  office  at  Chicago, 
it  handing  him  a  check  for  $81  and  receiving 
in  return  his  check  for  $31,  the  explanation 
being  that  he  "wanted  to  nse  $81  for  some 
purpose."  The  name  of  the  township  does 
not  appear  in  the  transaction  after  the  issu- 
ance of  the  warrant  checks,  and  receipts  be- 
ing made  payable  to  or  signed  individually 
by  Brickert,  who  was  unable  to  remember 
whether  he  also  Issued  to  the  Caxton  Com- 
pany on  the  same  day  other  warrants  for 
$175,  $395,  and  $430.  There  was  evidence 
that  various  letters  bad  been  written  in  con- 
nection with  these  transactions,  but  none  of 
such  letters  were  Introduced  in  evidence  or 
accounted  for.  The  examination  of  the  two 
main  witnesses  was  unduly  restricted,  In- 
voking as  it  did  equitable  aid.  Appellee  In- 
vited the  fullest  investigation  of  its  dealing 
with  said  township  and  its  trustee,  both  in 
his  private  and  public  capacity,  and  such  in- 
vestigation should  have  been  accorded  to  It. 
The  only  evidence  tending  to  show  that  ap- 
pellee's money  was  used  to  build  the  school- 
house  in  District  No.  8  is  in  the  testimony  of 
Brlclcert,  and  while,  in  general  terms,  be 
stated  that  it  went  Into  the  house,  his  state- 
ment was  qualified  by  specific  facts  elicited 
from  him.  He  kept  no  separate  bank  ac- 
count. He  commingled  his  own  funds,  wlilch 
were  apparently  not  inconsiderable,  with 
those  of  the  township,  paying  them  out  in- 
discriminately. He  testified  that  he  could 
not  say  that  any  of  the  Identical  money  re- 
ceived from  appellee  went  Into  the  building. 
He  kept  a  trustee's  record  in  which  he  char- 
ged himself  with  moneys  received  for  the 
township.  Made  no  charge  of  any  part  of 
the  $500  sued  for  In  1896,  but  two  years  later 
— in  1898,  shortly  before  his  retirement  from 
the  office— did  make  an  entry  of  the  amount 
He  was  unable  to  tell  the  name  of  any  per- 
son, the  place  when,  or  for  what  or  where 
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any  of  fhto  money  waa  expended.  His  gen- 
eral etatement  npon  which  appellee  relies  to 
sustain  the  jndgment,  Is  not  effecttve  to  that 
end  when  taken  In  connection  with  all  the 
qnallfying  facta  to  wtilch  be  testified.  Ap- 
pellee undertook  to  show  that  the  township 
did  not  have  rafflcient  money  belonging  to 
the  special  achool  fond  with  which  to  pay  for 
the  erection  and  completion  of  said  achool- 
honse.  Tbe  fact  was  one  snsceptlble  of  ae- 
curate  and  Incontrovertible  evidence.  The 
testimony  of  Bric&ert  showed  that  he  had  re- 
ceived $2,719.23  to  the  credit  of  that  fund, 
and  did  not  show  any  legitimate  expenditure 
ttiereot.  The  evidence  is  not  sufficient  to 
support  the  finding  in  other  respects,  whlcb 
need  not  be  indicated.  Tbe  questions  pro- 
pounded to  Brldcert  by  tbe  skillful  counsel 
for  appellee  were  in  part  as  follows:  "Q. 
What  is  your  impression  whether  the  spe- 
cial school  fund  was  overdrawn?'  "Q.  I 
will  ask  yon  if  yon  have  any  impression  bow 
mudt  it  was  overdrawn?"  Tbe  loose  gener- 
alities behind  which  fraud  loves  to  lurk,  and 
which  frequently  are  used  to  obscure  truth, 
abound  in  tbe  testimony  of  this  witness. 

The  learned  trial  judge  found  for  one-half 
tb*  Amount  claimed.  The  process  by  which 
this  leenlt  was  reached  is  unknown.  Appel- 
lee Is  either  entitled  to  recover  $000,  with'  1d- 
terest  from  the  time  the  money  was  received 
by  tbe  township,  or  it  is  not  entitled  to  re- 
cover anything.  Tbe  evidence  did  not  jus- 
tify the  finding  that  its  money  was  received 
by  tbe  township,  or  that  a  necessity  for  bor- 
rowing it  existed. 

Judgment  reversed,  and  cause  remanded, 
with  instructions  to  sustain  motion  for  a 
new  trial. 

OS  Ind.  App.  78)  ' 

CARTER  et  aL  V.  CARTER.    (No.  4,757.)  • 

(Appellate  Court  of  Indiana,  Division   Na  2, 
Nov.  1,  1904.) 

Bmanr  htsttrahcb— beneitciakizs— ohahok 

—ACTIONS— PUCADINO — BEFLT— OB- 
PABTUBK— INVITEO    KBBOB. 

1.  Where  plaintiff  claimed  the  proceeds  of  a 
benefit  certincate  both  as  beneficiary  and  under 
an  antenuptial  agreement  with  her  deceased  hus- 
band, who  was  the  insured,  and  defendant's  de- 
morrera  to  the  para^apha  of  the  complaint  set- 
ting np  the  antenaptial  agreement  were  sugtain- 
ed,  whereupon  be  answered,  setting  up  the  iasu- 
anoe  of  a  subsequent  certincate  to  him,  he  waa 
catopped  to  object  that  plalntliTa  reply,  in  which 
■he  relied  on  such  antenuptial  agreement,  was  a 
departure,  since.  If  the  order  in  which  the  facts 
were  presented  was  erroneous,  it  was  invited. 

2.  Where  the  same  facts  pleaded  tai  plaintiff's 
reply  were  provable  under  her  answer  to  de- 
fendant's crosa-complaint,  the  fact  that  the  al- 
legations of  the  reply  were  not  germane  to  the 
^aim  made  by  plaintiff  in  her  complaint  was 
InunateriaL 

3.  Where,  in  an  action  to  recover  the  pro- 
ceeds of  a  benefit  certificate,  defendant  set  up  a 
daim  nnder  a  certificate  sulMequently  issued, 
allegations  of  an  antenuptial  contract  between 
plaintiff  and  insured,  in  which  he  agreed  to 
transfer  the  insurance  in  question  to  her  In 
cmtsideration  of  marriage,  etc.,  was  proper  mat- 
«Bt  to  reply,  under  Boms'  Ann.  St  1901.  |  360, 

*Itebesriiig  dutUd.    Traastar  to  Sniiraiaa  Court 


authorising  the  pleading  te  reply  tt  any  matter 
tending  to  avoid  new  matter  set  np  to  tiw  an- 

swer. 

4.  Where,  under  an  antenuptial  contract,  in- 
Bured  transferred  to  his  wife  a  benefit  certificate 
held  by  him,  he  was  not  authorised  to  obtain  a 
new  certificate  payable  to  another  nnder  the 
association's  constitution  providing  that,  if  the 
benefit  certificate  of  a  member  "be  lost  or  be- 
yond his  control,"  a  new  certificate  may  be 
iasned  to  the  same  or  another  beneficiary. 

Appeal  from  Oircnlt  0>urt,  Floyd  County; 
Perry  A.  Bear,  Special  Judge. 

Intetpleader  by  the  Supreme  Lodge 
Knights  of  Honor  to  determine  tbe  owner- 
ship of  the  proceeds  of  a  benefit  certificate 
aa  between  Delia  L.  Carter  and  George  A. 
Carter  and  others.  From  a  decree  in  favor 
of  Delia  Lk  (barter,  George  A.  Carter  and 
others  appeal.    Affirmed. 

L.  A.  Douglas  and  O.  H.  Volgt,  tor  appel- 
lants. Geo.  H.  Hester  and  Jacob  Herter,  for 
appellee. 

ROBY,  P.  J.  Suit  instituted  by  appellee 
against  tbe  Supreme  Lodge  Knights  of  Hon- 
or, William  B.  Ciarter,  and  George  A.  Carter. 
The  supreme  lodge  filed  its  verified  inter- 
pleader, in  which  it  stated  upon  informatloii 
and  beUef  the  death  of  William  B.  Carter, 
who  was  a  member  of  Its  order,  and  admit- 
ted its  liability  to  pay  to  the  proper  bene- 
ficiary the  sum  of  $2,000  on  account  thereof. 
It  further  alleged  that  it  was  unable  to  de- 
termine to  whom  said  sum  should  be  paid, 
and  made  a  detailed  statement  of  facts  sup- 
portive of  such  conclusion.  Said  sum  was 
ordered  to  be  paid  into  conrt,  and  tbe  de- 
fendants Carter  directed  to  set  np  their  re- 
spective rights  thereto.  Tbe  lodge  made 
such  payment,  and  was  discharged  from  fur- 
ther liability.  Thereafter  appellee  filed  "an 
amended  and  supplemental  complaint"  in 
four  paragraphs.  The  first  paragraph  con- 
tained averments  showing  the  issuance  of  a 
benefit  certificate  in  said  lodge  for  $2,000  to 
William  B.  Carter,  who  was  her  husband, 
the  same  being  payable  to  her  at  his  death, 
and  that  said  lodge  had  paid  said  sum  into 
court  for  the  party  entitled  thereto;  where- 
fore, etc.  A  copy  of  tbe  certificate  was  filed, 
appellee  being  named  therein  as  the  bene- 
ficiary. The  second  paragraph,  in  addition 
to  the  foregoing  facts,  sets  up  the  making  of 
antenuptial  contract  between  appellee  and 
William  B.  Carter,  and  that  such  contract 
provided,  among  other  things,  that  he  should 
make  over  to  her,  as  soon  as  she  became 
his  wife,  the  benefit  certificate  held  by  him 
in  said  supreme  lodge;  that  she  thereafter, 
in  consideration  thereof,  did  marry  him,  and 
that  in  compliance  with  his  agreement  be 
surrendered  the  certificate  then  held  by  him, 
and  procured  a  new  one  to  be  issued,  pay- 
able upon  bis  death  to  her;  that  said  certifi- 
cate is  in  force,  has  never  been  paid,  and 
that  she  is  entitled  to  said  sum.  In  the  third 
paragraph  a  conspiracy  between  appeilant 
George  A.  Carter  and  said  William  B.  Carter 
is  averred  to  have  existed,  la  carrying  out 
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which  said  William  B.  Carter  fraudulently 
and  without  her  knowledge  procured  the  Is- 
suance of  another  certiflcate  by  said  supreme 
lodge,  payable  to  George  A.  Carter,  who  bad 
fnU  knowledge  of  the  certificate  held  by  her 
of  the  antenuptial  contract  aforesaid,  and 
who  gave  no  consideration  therefor.  In  the 
fourth  paragraph  It  was  further  charged  that 
at  the  time  William  B.  Carter  procured  the 
Innance  of  the  last-named  certificate  be  was 
over  75  years  of  age,  of  unsound  mind,  and 
Incapable  of  managing  bis  own  affairs,  as 
George  A.  Carter  knew,  and  that  the  Issuance 
at  said  new  contract  was  unduly  procured 
by  blm.  Various  pleadings  were  filed  by 
William  H.  Carter,  who  was  an  original  de- 
fendant, and  by  certain  Interreners,  but  none 
of  such  parties  are  interested  in  this  appeaL 
These  pleadings  will  not,  therefore,  be  fur- 
ther referred  to,  and  the  word  "appellant" 
will  be  used  as  relating  to  George  A.  Carter 
alone. 

Appellant's  demurrer  to  the  second,  third, 
and  fourth  paragraphs  of  this  "amended 
and  supplemental  complaint"  was  sustained. 
He  thereupon  filed  an  answer  to  the  first 
paragraph  In  the  second  paragraph,  of  which 
he  admitted  the  issuance  of  the  benefit  cer- 
tificate payable  to  appellee  as  set  out  in  her 
complaint,  and  in  connection  therewith  he 
avers  that  by  the  constitution  of  the  Knights 
of  Honor,  copy  of  which  is  filed  with  the 
pleading,  It  is  provided  that,  "if  the  benefit 
certificate  of  a  member  be  lost  or  beyond  bis 
control,  the  member  may  in  writing  surren- 
der all  claims  thereto,  and  direct  that  a  new 
certificate  be  issued  to  him,  payable  to  the 
same,  or  other  beneficiary,  in  accordance 
with  the  laws  of  the  order,  upon  making  affi- 
davit of  the  facts  and  paying  a  fee  of  fifty 
cents,  to  be  forwarded  by  the  subordinate 
lodge,  with  the- affidavit,  to  the  supreme  re- 
porter." Facts  are  further  pleaded  showing 
a  compliance  by  William  B.  Carter  with  the 
terms  of  said  provision,  and  the  issuance  In 
accordance  therewith  of  a  new  certificate 
payable  to  appellant  Appellee,  replying  to 
this  paragraph  of  answer,  the  other  para- 
graphs not  being  material  at  this  time,  set 
up  the  same  facts  in  substantially  the  same 
form  as  In  those  paragraphs  of  her  com- 
plaint to  which  demurrers  had  been*  sustain- 
ed. Appellant  also  filed  a  cross-complaint, 
in  which  he  counted  upon  the  benefit  certifi- 
cate In  terms  made  payable  to  him,  and  is- 
sued in  place  of  the  certiQcate  sued  upon  by 
appellee.  Appellee,  in  answering  such  cross- 
complaint,  duplicated,  except  as  to  formal 
parts  thereof,  those  paragraphs  of  the  com- 
plaint to  which  the  demurrer  had  previously 
been  sustained  and  the  corresponding  para- 
graphs of  reply  filed  by  her.  Demurrers  to 
these  pleadings  were  overruled.  The  case 
was  submitted  to  trial.  Judgment  was  ren- 
dered for  appellee  that  she  have  and  recover 
the  $2,000  in  the  hands  of  the  clerk,  and  that 
she  recover  her  cost 

No  attenqtt  has  been  made  to  bring  evi- 


deoce  to  this  court  Tbe  sole  qnesUons  pre- 
sented are  those  arising  upon  the  pleadings. 
Appellant  asserts  that  the  replies  to  his  an- 
swer which  set  up  a  right  to  the  fund  In 
controversy  by  virtae  of  the  antenuptial 
agreement,  are  departures,  and  that  the  de- 
murrers to  them  should  have  been  sustained, 
the  right  relied  upon  in  the  complaint  beine 
only  that  arising  from  the  certificate.  If 
tbfi  order  in  which  such  facts  were  presented 
was  erroneous,  the  error  was  invited  by  ap- 
pellant, his  demurrer  having  been  sustained 
to  tliose  paragraphs  of  complaint  based  npob 
the  antenuptial  contract  It  was  also  a  harm- 
less  one  In  so  much  as  the  same  facts  admla- 
slbl6  under  the  averments  of  the  reply  were 
also  provable  unuer  appellee's  answer  to  ap- 
pellant's cross-complaint  Whltely  Co.  t. 
Bevlngton,  25  Ind.  App.  391,  58  N.  E.  268. 
But  the  new  matter  set  up  tended  to  avoid 
the  new  matter — 1.  e.,  the  issuance  of  a  cer- 
tificate superseding  that  held  by  appellee 
stated  in  tbe  answer — and  It  was,  therefore, 
proper  matter  to  reply.  Section  360,  Bnma' 
Ann.  St  1901. 

The;  substantial  aignment  made  by  appel- 
lant is,  however,  based  upon  the  assumption 
that  he  has  a  right  to  assert  the  same  de- 
fenses against  appellee's  claim  to  tbe  fund 
which  tbe  supreme  lodge  might  have  assert- 
ed against  taer  in  an  action  npon  the  certlfl- 
cate  to  which  the  other  c!!i*niants  were  not 
parties.  It  is  undoubtedly  true  that  tbe  ben- 
eficiary in  such  certificate  does  not  acquire 
by  reason  of  that  fact  alone  a  vested  rigbt 
therein  (Masonic  Society  y.  Bnrkhart,  llO 
Ind.  180,  10  N.  B.  79,  11  N.  B.  449),  and  that 
the  member  bad  power  to  change  the  bene- 
ficiary In  accordance  with  the  rules  of  tbe 
order  (Mllner  et  al.  v.  Bowman  et  al.,  119 
Ind.  448,  21  N.  E.  1094,  5  U  R.  A.  95).  These 
propositions  are  not  of  controlling  impor- 
tance in  this  case.  Appellee's  claim  to  the 
fund  does  not  depend  upon  them.  No  pro- 
vision of  tbe  constitution  of  the  order  par- 
ports  to  limit  the  right  of  Its  members  to 
contract.  The  member  may  contract  wltb 
other  parties  as  his  Interest  or  choice  may 
dictate,  and  in  a  proper  case  the  society  may 
be  compelled  to  recognize  such  contract 
Smith  V.  Benefit  Society,  123  N.  T.  85,  25  N. 
B.  197,  9  L.  R.  A.  616;  Hellenberg  v.  Dis- 
trict, etc.,  94  N.  T.  580;  Leaf  v.  Leaf,  92  Ky. 
167,  17  a.  W.  354,  854;  McGrcw  v.  McGrew 
(111.)  60  N.  E.  861;  Webster  v.  Welch  (Sup.) 
C8  N.  Y.  Supp.  55;  Jory  v.  Supreme  Council, 
etc.,  105  Cal.  20,  38  Pac.  524,  28  L.  R.  A.  733, 
45  Am.  St  Rep.  17.  The  power  of  changing 
the  beneficiary  Is  Independent  of,  and  does 
not  destroy,  such  contract.  The  owner  of 
real  estate  has  the  absolute  power  of  alien- 
ation thereof,  but  such  power  does  not  in- 
validate an  agreement  relative  to  Its  future 
disposition,  and  a  conveyance  made  to  a  vol- 
unteer does  not  prevent  the  courts  from  de- 
creeing specific  performance  In  a  proper  case. 
The  provision  of  tbe  constitution  may  only 
be  Invoked  "If  the  benefit  certificate  of  a 
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Bcmbar  to  l«st  w  toTonA  his  control"  Tbe 
wOdaTlt  upon  which  an>ellant's  certificate 
•wma  Issued  was  untrue,  the  certificate  held 
I7  appellee  not  havlDg  passed  beyond  hli 
control.  Holding  it  by  yirtue  of  a  consider- 
ation and  a  contract  the  possession  of  auch 
certificate  by  appellee  was  equivalent  to  ita 
possession  by  the  member.  McGrew  T,  Mo> 
Grew,  aupia. 

No  reason  for  the  raTersal  of  the  Judgment 
has  been  presented,  and  It  la  therefore  af- 
firmed. 


(SS'Ind.  App.  M6) 

FRANE  BIRD  TRANSFER   Ca  ▼.  UOB- 
ROW.    (No.  4,9t>a)^ 

(Appellate  Conrt  of  Indiana,  Dlviaion  fh,  X 
Not.  1.  1904.) 

oasnxBS— CTEER  cABS-^rAsaKifaBBS  — rosi- 

TIOH— CITT  ORDIHANCES— APPLtCATlON — Ilf- 
JUBIKS— DBITEB8  OF  OTBEB  VEHiCLES— NEO- 
UOKNCB— INarraUOTIOITS— APFKAI.  —  BSCOBI>— 
BKVBW. 

LA  dty  •riinanee  protidhig  that  ft  should 
be  imlawfal  for  any  person  to  han^  from  the 
•ataide  of  any  atrwt  car,  which  ordinance  was 
passed  when  the  only  cars  in  operation  in  the 
city  were  drawn  by  horses,  was  loapplicable  to 
■wnm^  oars  snbseqoently  oirarated  by  electric* 
Uf,  arranged  with  seats  mnning  crosswise,  with 
a  footboard  ranning  lengthwise  of  the  car,  used 
as  a  step  or  platform  for  the  accommodation  of 
passengers. 

2.  It  is  not  BegUgence  per  se  for  a  passenger 
to  stand  on  the  running  board  of  an  open  siun- 
ater  street  car  operated  by  electricity. 

8.  Where  a  passenger  standing  on  the  mnnlng 
board  of  a  street  car  was  injured  by  being 
Btmcfc  by  defendant's  bus,  which  was  heavily 
loaded,  driving  past  the  car,  and  the  accident 
occurred  by  reason  of  the  negligence  of  the 
driver  of  the  bus  in  actempting  to  pass  or  pall 
aroond  snother  vehicle  in  the  street,  defendant 
was  liable. 

4.  Where  the  Instructions  are  not  contained  In 
the  appeal  record,  their  correctness  cannot  be 
reviewed. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty: Johv  L.  fttcMaster,  Judge. 

Actios  by  Samuel  P.  Morrow  against  the 
Frank  Bird  Transfer  Company.  From  a 
Jodgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   AflSnced. 

Schnyler  A.  Haas,  for  appe'lant  Job.  CoK 
Her  and  J.  H.  Kingsbury,  for  appellee. 

WILET,  J.  The  appellant  prosecutes  this 
appeal  from  a  Judgment  rendered  against  It 
in  favor  of  appellee  on  account  of  personal 
Injuries  resulting  from  its  alleged  negligence. 

Under  the  asslgnnient  of  errors,  the  suf- 
ficiency of  the  complaint  is  called  In  review, 
but,  counsel  for  appellant  having  failed  to 
dlfcuaa  that  question,  it  will  not  be  con- 
sidered, under  the  rule  so  long  established  in 
this  atate;  This  leaves  but  a  single  ques- 
tion for  determination,  to  Wit  the  overruling 
of  appellant's  motion  for  a  new  trial. 

In  the  court  below  the  Indianapolis  Street 
Railway    Oompany    and    the    Indianapolis 

f  1,  Bm  Carrlars,  VOL  I,  Cent.  Dig.  |  UTS. 

■BehMirlng  denied.     Transfer 


Transfer  Oompany  were  made  Aefendanta. 
During  the  trial  the  appellee  dismissed  as 
to  the  latter  company,  and  upon  tha  conclur 
sion  of  the  evidence  the  record  shows  that 
upon  the  motion  of  the  Indianapolis  Street 
Railway  Company,  the  court  Instructed  tha 
Jury  to  return  a  verdict  In  Its  favor. 

Appellant  asked  for  a  new  trial  upon  threa 
grounds:  First  that  the  verdict  was  not 
sustained  by  sufficient  evidence;  second,  that 
the  court  erred  in  excluding  certain  offered 
evidence;  and,  third,  that  the  court  erred  in 
instrocting  the  Jury  to  find  for  the  Indlano 
apolls  Street  Railway  Company. 

The  first  reason  above  stated  may  be  dis- 
posed of  upon  the  proposition  that  the  rec- 
ord contains  ample  evidence  upon  which  to 
base  a  verdict  and  Judgment  against  appel- 
lant There  la  convincing  evidence  of  ap- 
pellant's negligence,  which  resulted  in  tha 
appellee's  Injury,  and  hence  upon  that  ground 
we  cannot  disturb  the  verdict 

As  to  th^  second  reason,  the  offered  evi- 
dence on  behalf  of  the  appellant  which  the 
court  excluded,  was  an  ordinance  of  the  city 
of  Indianapolis  adopted  at  a  time  when  all 
street  cars  within  the  limits  of  the  city  wera 
propelled  by  horse  power.  So  much  of  that 
ordinance  aa  la  necessary  tor  ua  to  consider 
In  this  case  la  as  follows:  "From  and  after 
the  passage  of  this  ordinance,  it  shall  be  un- 
lawful for  any  person  within  the  corporata 
limits  of  the  city  of  Indianapolis  to  swing 
or  hang  from  the  outside  of  any  street  car." 
The  evidence  shows  that  the  appellee  waa 
on  a  west-bound  street  car,  returning  from  a 
baseball  game  on  E:a8t  Washington  street 
to  the  city.  The  car  was  crowded,  and  he, 
with  many  others,  was  standing  upon  what 
Is  commonly  known  and  designated  as  the 
running  board  of  a  summer  street  car.  Wtiila 
In  that  position,  ai^ellant  by  Its  servant 
drove  a  large  two-horse  bus  filled  with  ball 
players  against  appellee,  while  standing  upon 
the  running  board,  and  crushed  him  up 
against  the  car,  and  when  It  pulled  away 
from  the  car  he  fell  to  the  street  It  la  urged 
by  counsel  for  appellant  that  when  appellee 
was  injured  be  was  violating  a  penal  or- 
dinance of  the  city  by  riding  on  the  running 
board  of  the  car,  and  that  as  he  was  a 
wrongdoer  himself,  he  could  not  recover.  It 
Is  apparent  from  the  record  that  the  trial 
court  excluded  this  offered  evidence  upon 
the  ground  that  the  ordinance  was  not  ap- 
plicable to  the  present  condition  and  manner 
of  operating  street  cars.  It  is  a  matter  of 
common  knowledge  that  radical  changes 
hare  taken  place  in  the  past  30  years  in  re- 
gard to  the  operation  and  propelling  of  street 
cars.  It  is  also  a  matter  of  common  knowl- 
edge that  in  the  modern  construction  of 
street  cars,  regard  is  had  to  conditions  and 
seasons;  and  In  the  city  of  Indianapolis  we 
do  not  only  know  from  everyday  observation 
and  common  knowledge,  but  from  the  evi- 
dence in  this  case,  that  upon  the  streets  is 
the  city  of  Indianapolis,  during  the  summer 
to   Supreme   Court  denied.  , 
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season,  street  cars  are  operated  which  are 
known  and  designated  as  summer  cars. 
These  are  open  carriages,  with  the  seats  run- 
ning crossways,  and  with  the  running  board 
running  lengthwise  with  the  car  from  end 
to  end,  and  projecting  from  the  car  a  sof- 
flclent  distance  and  the  board  being  of  luf- 
flcient  width  for  a  step  or  platform  for  the 
accommodation  of  passengers  getting  on  and 
off  the  cars.  It  may  be  remarked  that  the 
primary  purpose  of  this  running  board  Lb  for 
the  convenieuce  of  persons  desiring  to  take 
passage  and  alight  from  such  cars,  but  we 
al8o  know  that  It  is  used  frequently  for  pas- 
Bengers  to  stand  upon  when  the  car  la  crowd- 
ed. Under  these  conditions,  we  are  clearly 
of  the  opinion  that  the  ordinance  offered  in 
evidence  did  not  apply  to  the  facts  disclosed 
by  the  record  in  this  case.  We  are  not  with- 
out authority  upon  this  proposition.  In  the 
recent  case  of  Bonbam  r.  Citizens'  St  R. 
Co.,  168  Ind.  106,  62  N.  B.  996,  It  was  held 
that  said  ordinances  adopted  In  1864  and 
1876,  regulating  the  rate  of  speed  at  wliich 
a  horse  power  street  car  company  should  run 
its  cars,  are  not  applicable  to  the  successor 
of  such  company,  operating  its  cars  by  elec- 
tricity, although  the  electric  company,  by 
the  terms  of  its  franchise,  accepted  the  du- 
ties and  obligations  imposed  upon  Its  pred- 
ecessor, and  it  was  held  that  the  trial  court 
properly  excluded  such  ordinance  from  the 
evidence  in  an  action  against  the  latter  com- 
pany for  an  unlawful  injury.  In  that  case 
the  court  said:  "Notwithstanding  the  inter- 
vention of  many  years  since  a  statute  was 
enacted  or  an  ordinance  was  adopted,  we 
may  be  able  to  say  that  the  statute  or  or- 
dinance is  still  a  manifestation  of  the  legis- 
lative Intent  as  applied  to  a  particular  case; 
but  when  substantially  new  factors  enter 
into  the  problem  as  to  what  the  written  law 
ought  to  be,  as  applied  to  a  particular  case, 
the  courts  can  no  longer  treat  the  statute  or 
ordinance  as  an  expression  of  the  legislative 
purpose  as  applied  to  that  case."  It  is  the 
contention  of  appellant  that,  as  appellee  was 
violating  the  ordinance  under  consideration, 
he  was  himself  a  wrongdoer,  and  hence  was 
not  entitled  to  recover.  If  the  ordinance  was 
inapplicable  to  existing  conditions — and,  un- 
der the  authority  cited,  it  was — then  there 
ia  no  evidence  to  show  that  appellee  was  a 
wrongdoer.  In  passing  the  ordinance  in 
question,  the  city  council  did  not  contemplate 
the  operation  of  street  cars  by  electricity,  nor 
did  it  intend  that  such  ordinance  should  ap- 
ply to  the  modem  summer  car  with  a  run- 
ning board.  The  council  was  legislating  with 
regard  to  then  existing  conditions.  Neither 
is  there  any  evidence  to  show  that  appellee 
was  negligent,  under  all  the  facts  and  cir- 
cumstances, in  riding  upon  the  running 
board.  We  are  clear  that  It  ia  not  negli- 
gence per  se  for  a  passenger  to  stand  upon 
the  running  board  of  a  street  car,  as  such 
cars  are  usually  operated  in  the  city  of  In- 
dlanapoUa.  Citizens',  etc.,  Co.  v.  Hoffbauer, 
'Rehearlns   denied.     Tranatcr 


23  Ind.  App.  614,  66  N.  E.  64,  at  page*  824, 
625,  23  Ind.  App.,  ^gea  67,  68,  56  N.  B.  In 
this  case  the  evidence  establishes  the  fact 
that  appellant  was  driving  its  heavy,  loaded 
bus  faster  than  the  street  car  upon  whicb 
appellee  was  riding  was  running.  It  was 
bound  to  take  notice  of  the  conditions  and 
surroundings.  There  was  plenty  of  room  be- 
tween the  north  rail  of  the  street-cat  track 
and  the  curb  for  appellant's  bus  to  pass  tb« 
car  without  coming  in  contact  with  persons 
standing  on  the  running  board,  and  the  ac- 
cident would  not  have  occurred  if  the  driver 
of  the  bus  had  not  carelessly  attempted  to 
pass  or  pull  around  another  vehicle  In  the 
street 

It  is  next  contended  by  counsel  for  appel- 
lant that  the  court  erred  in  sustaining  the 
motion  of  the  Indianapolis  Street  Railway 
Company  to  Instruct  the  jury  to  return  a 
verdict  in  its  favor.  If  there  was  any  error 
in  this,  we  do  not  think  the  record  presents 
the  question.  It  ia  disclosed  by  the  record 
that  the  street  railway  company  filed  the 
following  motion:  "The  Indianapolis  Street 
Railway  Company,  now,  at  the  close  of  all 
the  evidence,  move  the  court  to  instruct  tbs 
jury  to  return  a  verdict  in  favor  of  the  In- 
dianapolis Street  Railway  Company  in  this 
cause."  And  the  record  also  contains  the 
further  entry:  "Which  motion  the  court  ans- 
tains.  Thereupon  the  argument  of  counsel 
is  heard,  and  the  Jury  is  instructed  by  the 
court,  and  retire  to  consider  of  thel^  ver- 
dict" etc.  The  record  does  not  contain  anx 
instructions  whatever.  We  cannot  consider 
the  correctness  of  any  Instruction  when  the 
record  does  not  contain  the  instruction  com- 
plained of. 

Judgment  affirmed. 


(37  Ind.  App.  146) 

WAXNE  INTERNATIONAL  BUILDING  * 

LOAN  ASS'N  V.  GILMORB  at  al.  ^ 

(No.  4.084.) 

(Appellate  Court  of  Indiana,  Division  Na  1. 
Nov.  1,  1904.) 

BUn.DINO  AND  LOAN  AeSOCIiATIOHS— BOBBOW- 

JNO   MBMBEBS — STOCK — UATUBITT — IIISBEPBS- 
BENTATIONS — 8TATEMBRTS  OF  OPIMIO.N. 

1.  Where  a  building  association  bond  and 
mortgage  signed  bf  detendant  plainly  obligated 
him  to  make  specified  monthly  payments  until 
his  shares  of  stock  matured  as  provided  by  the 
by-laws,  and  the  by-laws  declared  that  the 
stock  should  mature  as  soon  as  the  total  loan- 
fund  portion  of  the  Installments,  with  accumu- 
lated profits,  should  equal  $100  per  share,  it 
was  no  defense  to  a  suit  to  foreclose  the  mort- 
gage for  failure  to  make  further  payments  that 
defendant  had  paid  GO  montfaly  installments  on 
his  stock,  etc,  and  ttiat  in  order  to  induce  Una 
to  purchase  the  stock  and  take  the  loan,  plain- 
tilf^  agents  had  represented  that  60  imrtall- 
ments  would  be  sufficient  to  mature  the  stodc 
and  discharge  the  loan. 

2.  Since  it  is  Impossible  to  determine  Is  ad- 
vance the  future  profits  of  a  building  and  loan 
association,  representations  that  a  payment  of 
60  installments  would  be  sufficient  to  matore 
the  stock  of  a  borrowing  member,  and  pay  aC 
to   Suprsm*   Court  dsnlsd. 
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his  loan,  waa  a  mere  expression  of  opinion ;  the 
by-laws  of  the  association  providing  that  the 
stock  should  not  mature  until  the  loan-fand  por- 
tion of  installments  paid,  with  accumulated  prof- 
its, should  equal  $100  a  share. 

Appeal  from  Superior  Court,  Xadlson 
County;  H.  0.  Ryan,  Jndge. 

Action  by  tbe  Wayne  International  Build- 
ing &  Loan  ABsoclatlon  against  Charles  L 
Gilmore  and  others.  From  a  Judgment  In 
favor  of  defendants,  plalntifF  appeals.  Re- 
rersed., 

A.  R.  Teemster  and  Daniel  Walt  Howe, 
for  appellant  Walkw  &  Foster,  tor  appel- 
Ices* 

ROBINSON,  J.  Suit  by  appellant  to  fore- 
close a  mortgage  given  to  secure  a  bond 
executed  by  appellee.  The  complaint  avers 
that  appellant  issued  to  appellee  a  certificate 
of  stock  for  five  shares  in  Class  A  of  appel- 
lant association;  that  afterwards  appellee 
borrowed  of  appellant  $S00,  and  executed 
a  bond  for  that  sum,  and  a  mortgage  to  se- 
crae  the  same;  that,  after  making  a  cer- 
tain number  of  payments,  appellee  refused 
to  make  further  payments,  leaving  a  bal- 
ance still  due  and  unpaid.  Tbe  certificate  of 
stock,  bond,  mortgage,  and  by-laws  of  ap- 
pelant are  made  parts  of  the  complaint 
The  certificate  of  stock  certifies  that  the 
appellee  is  a  shareholder  in  appellant  and 
holds  five  shares^  of  the  par  value  of  |100 
each,  and  that  In  consideration  of  the  mem- 
bership fee,  together  with  the  statements 
and  agreements  in  the  application  for  mem- 
bership and  stock,  and  a  full  compliance 
with  the  charter  and  by-laws  of, appellant, 
which  are  referred  to  and  made  part  of  the 
contract  and  tbe  payment  of  $1  not  later 
than  the  25th  day  of  each  month  on  each 
share  named  in  the  contract  for  60  months, 
luless  the  stock  should  sooner  mature,  ap- 
pellant promises  to  pay  to  the  bolder  the 
sum  of  $100  for  each  share  named  therein, 
whenever  the  monthly  payments  made  in 
pursuance  of  the  contract  and  an  equitable 
proportion  of  the  profits  shall  amount  to  the 
par  value  of  the  stock.  The  bond  contains 
the  provision  that  whereas  appellee  has  sub- 
scribed for  five  shares  of  stock,  of  the  face 
value  of  $100  each,  for  which  he  received 
tbe  sum  of  $500  as  a  loan,  which  shares  of 
stock  are  thereby  transferred  as  collateral 
security  for  the  payment  of  the  bond,  with 
agreement  on  his  part  that  he  will  continue 
to  pay  monthly  dues  on  the  stock  at  the 
rate  of  $1  per  month  on  each  share,  as  pro- 
vided by  the  by-laws  of  appellant  together 
with  a  premium  of  50  cents  per  month  on 
each  share,  and  interest  at  6  per  cent  per 
annum,  all  to  be  due  and  payable  on  the  1st 
and  delinquent  on  the  25Qi,  day  of  each 
month,  until  such  shares  mature  as  provid- 
ed by  the  by-laws  of  appellant  The  mort- 
gage contains  the  following  provision:  That 
it  is  executed  and  intended  as  security  for 
tbe   performance   of  tbe   stipulations  and 


ag;reements  of  tbe  bond,  conditioned  that 
appellee  shall  continue  to  pay  monthly  dues 
upon  five  shares  of  the  capital  stock  at  the 
rate  of  $1  per  month  on  each  share  of  stock, 
as  provided  in  the  by-laws,  together  with  a 
premliun  of  50  cents  per  month  on  each 
share,  and  interest  on  the  loan  at  6  per 
cent  per  annum,  and  due  and  payable  on  tbe 
1st  and  delinquent  after  the  25th,  day  of 
each  month,  until  tbe  shares  mature  as  pro- 
vided by  the  by-laws  of  appellant.  The  by- 
laws of  appellant  pnovide,  among  other 
things,  that  the  installment  stock  of  ap- 
pellant is  Issued  in  three  classes.  Classes 
A,  B,  and  O  shall  be  paid  for  in  monthly  in- 
stallments of  $1,  80  cents,  and  40  cents,  re- 
spectively, and  the  stockholders'  liability  for 
such  installments  shall  be  limited  to  60,  72, 
and  108  installments,  respectively;  also  that 
stock  Issued  In  Classes  A,  B,  and  C  shall 
mature  as  soon  as  the  total  k>an-fund  por- 
tion of  the  monthly  installments,  with  ac- 
cumulated profits,  shall  equal  $100  per  share. 
Appellee,  in  his  fourth  paragraph  of  an- 
swer, admits  the  issue  to  him  of  the  five 
shares  of  stock,  and  that  afterwards  he  bor- 
rowed the  sum  of  $500  thereon,  executing  the 
bond  described  in  the  complaint  and  also 
executing  to  tbe  appellant  the  mortgage  de- 
scribed and  set  out  in  the  complaint,  and  that 
the  by-laws  of  appellant  are  referred  to  and 
made  a  part  of  the  certificate  of  stock  Issued 
to  blm,  and  In  both  tbe  bond  and  mortgage 
the  by-laws  are  referred  to,  and  in  the  bond 
and  mortgage  it  is  provided  that  payments 
shall  be  made  until  the  shares  mature  as  pro- 
vided by  the  by-laws  of  appellant;  and  he 
alleges:  That  at  the  time  of  and  before  the 
issuance  of  the  stock  he  was  desirous  of 
making  a  loan  of  $500,  and  at  that  time  he 
had  no  knowledge  of  the  rules  governing 
loan  associations,  or  tbe  rights  of  persons 
becoming  members  thereof,  and  that  for  the 
purpose  of  inducing  him  to  become  a  mem- 
ber, and  to  execute  the  bond  and  mortgage 
sued  on,  appellant  its  officers  and  agents, 
falsely  and  fraudulently  represented  to  him 
that  if  he  would  become  a  member  and  share- 
holder, and  subscribe  for  five  shares  of  stock, 
of  the  face  value  of  $100  each,  and  pay  $1 
per  share  monthly  in  advance  for  60  months, 
appellant  would  pay  him  the  sum  of  $500, 
and  that  if  he  would  execute  the  bond  and 
mortgage  now  in  suit  and  pay  in  addition 
thereto  the  premium  of  50  cents  per  month 
on  each  share  of  stock,  and  interest  on  the 
loan  at  6  per  cent  per  annum,  the  stock 
would  be  thereby  matured,  and  the  debt 
would  thereby  be  fully  paid,  and  tbe  mort- 
gage and  bond  would  be  canceled,  and  that 
be  would  be  relieved  from  any  further  lia- 
bility thereon;  that  he  would  be  required 
to  pay  on  tbe  loan,  for  the  maturity  of  his 
stock  and  tbe  full  payment  of  the  loan,  only 
60  monthly  payments,  with  premium  and 
interest  thereon.  That  appellant's  agent  ex- 
hibited to  appellee  a  copy  of  the  certificate 
of  stoidc,  wherein  it  is  provided  that  on  the 
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payment  of  $1  not  later  than  the  25th  day 
of  each  month  on  each  share  for  a  period  of 
60  months,  unless  the  stock  shall  sooner  ma- 
ture, api)ellant  promises  to  pay  the  bolder 
flOO  for  each  share  named  therein  whenever 
the  monthly  payments  made  In  pursuance  of 
the  contract  and  the  equitable  apportionment 
of  the  profits  shall  amount  to  the  par  value 
of  the  stock.  That  appellant's  agent  also  ex- 
hibited to  appellee  a  copy  of  the  by-laws  of 
appellant,  containing  the  provisions  herein 
above  set  out  That  .the  language  above  set 
ont  as  a  part  of  the  certificate  was  embodied 
In  the  certificate  of  stock  Issued  appellee,  as 
averred  lo  the  complaint,  and  that  the  by- 
laws above  mentioned  were  In  force  at  the 
time  the  contract  was  entered  Into  by  the 
appeilee,  and  the  loan  made.  That  appel- 
lant, by  its  agents.  In  explaining  the  lan- 
guage and  meaning  of  the  certificate  of  stock, 
and  the  by-laws  above  mentioned,  and  the 
bond  and  mortgage  to  be  executed  In  the 
matter  of  the  loan  now  in  suit,  represented 
and  stated  to  appellee  that  such  payments  for 
such  period  would  mature  the  stock,  and  pay 
and  satisfy  the  bond  and  mortgage,  and  dis- 
charge him  from  all  liability  thereon.  That 
the  proper  and  true  meaning  and  construc- 
tion of  these  sections  of  the  by-laws  and 
clause  contained  in  the  certificate  was  to  the 
effect  that  appellee  should  pay  60  payments 
only,  together  with  the  Interest  and  premium 
thereon.  In  order  to  mature  the  stock  and 
fully  pay  the  bond  and  mortgage  debt,  and 
that  such  representations  and  explanations 
were  so  made  for  the  purpose  and  with  the 
Intention  of  misleading  and  defrauding  ap- 
pellee by  Inducing  him  to  purchase  the  stock 
and  execute  the  obligation  sued  on  in  this 
action..  That,  at  the  time  of  such  repre- 
sentations and  explanations,  appellant  and 
its  agents  well  knew  that  the  same  were 
false  and  fraudulent,  and  that  they  were 
made  for  the  purpose  of  misleading  appellee 
and  inducing  him  to  become  a  member'  of 
appellant  and  make  the  loan.  That,  believ- 
ing such  representations  and  explanations  so 
made  to  be  true,  and  wholly  relying  on  them, 
and  having  no  other  means  of  knowing  the 
tmth  or  falsity  thereof,  he  took  out  the  stock 
and  executed  the  bond  and  mortgage.  Ap- 
pellee further  alleges  that.  If  be  had  not  be- 
lieved such  false  and  fraudulent  represen- 
tationa,  be  would  not  have  become  a  mem- 
ber, and  would  not  have  executed  the  bond 
and  mortgage;  that  before  the  bringing  of 
this  action  he  had  made  payments  for  60 
months  regularly  each  month,  together  with 
all  dues  and  Interest,  and  had  paid  appel- 
lant thereon  the  sum  of  $600;  that  appellee 
made  such  payments,  relying  on  the  repre- 
sentations so  made  to  him  that  the  sixty 
payments  would  mature  the  stock  and  pay 
the  bond  and  mortgage,  and  that  be  made  all 
such  payments  In  the  full  belief  that  they 
would  fully  mature  the  stock,  and  pay  and 
discharge  the  bond  and  mortgage,  and  all 
liability  of  appellee  on  account  thereof;  that 


at  the  end  of  60  months,  and  after  having 
made  60  payments  of  dues,  with  all  pre- 
miums and  interest  thereon,  and  after  having 
fully  paid  the  debt  according  to  the  terms 
of  the  contract,  he  demanded  the  cancella- 
tion and  release  of  the  bond  and  mortgage, 
and  the  return  thereof,  but  appellant  refused 
BO  to  do,  claiming  that  the  stock  was  not 
matured,  and  the  Iiond  and  mortgage  were 
not  yet  fully  paid;  that  appellee  then  for 
the  first  time  learned  of  the  falsity  of  sucti 
statements  and  representations;  add  that 
thereby  a  fraud  had  been  perpetrated  upon 
him  to  become  a  member  of  appellant  and 
take  the  stock  and  execute  the  bond  and 
mortgage. 

The  demurrer  to  this  fourth  paragraph  ot 
answer  was  overruled,  and  this  ruling  is  as- 
Signed  as  error.  The  demurrer  to  this  an- 
swer should  have  been  sustained.  Appellee 
may  have  been  induced  to  enter  into  the 
transaction  by  the  representations  made^ 
but  when  he  signed  the  bond  and  mortgage 
he  agreed  to  comply  with  the  stipulations 
therein  contained.  The  bond  and  mortgage, 
and  the  by-laws  made  a  part  of  each,  state 
very  plainly  the  manner  In  which  the  debt 
may  be  discharged.  Appellee  obligated  him- 
self in  the  bond  and  mortgage  to  continue  to 
make  certain  specified  monthly  payments 
"until  such  shares  mature  as  provided  in  tbe 
by-laws,"  and  the  by-laws  provide  that  the 
stock  shall  matnre  as  soon  as  the  total  loan- 
fund  portion  of  the  monthly  Installments, 
with  accumulated  profits,  shall  equal  $100  per 
share.  As  a  stockholder,  he  was  to  pay  fortiO 
months  only,  but  would  receive  the  par  valne 
of  his  8to<;k,  as  the  certificate  of  stock  says, 
whenever  the  monthly  payments  and  an  eq- 
uitable apportionment  of  the  profits  should 
amount  to  the  par  value.  This  might  have 
been  some  time  after  he  had  ceased  making 
the  monthly  payments.  As  a  borrower,  be 
was  not  to  pay  for  60  months  only,  and  have 
his  debt  canceled  whenever  the  monthly 
payments  and  an  equitable  apportionment 
of  the  profits  should  amount  to  the  par  value; 
but  he  agreed,  by  the  bond  and  mortgage,  to 
continue  to  make  these  monthly  payments 
until  the  shares  should  mature,  -  and  the 
shares  would  not  mature,  tbe  by-laws  say, 
until  the  total  loan-fund  portion  of  the 
monthly  Installments,  with  accumulated  prof- 
its, should  equal  $100  per  share.  Appellee 
was  a  member  of  appellant  association.  He 
must  not  only  take  notice  of  Its  by-laws,  but 
in  this  case  the  by-laws  are  expressly  made 
a  part  of  his  contract.  The  bond  and  mort- 
gage and  the  provisions  of  the  by-laws  are 
not  susceptible  of  the  construction  given 
them  by  the  representations  made  by  the 
agent  of  appellant  It  Is  not  shown  that  ap- 
pellee was  in  any  way  prevented  from  know- 
ing all  these  provisions  when  he  signed  the 
bond  and  mortgage.  There  was  no  relation 
of  trust  or  confidence  between  him  and 
appellant's  agent.  See  American  Ins.  Co.  v. 
'IcWhorter,  78  Ind.  136;   MUler  t.  Powen, 
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118  InO.  TSi  21  N.  E.  468,  4  Is  B.  A.  483: 
Boblnson  ▼.  Glass,  94  Ind.  211.  WUle  tbe 
representations  alleged  In  the  answer  might, 
If  standing  alone,  be  representations  of  facts, 
yet,  as  the  by-laws  provide  that  the  stock 
■bail  not  mature  natil  the  loan-fund  portion 
of  the  monthly  Installments,  \rlth  accumu- 
lated proflta,  shall  equal  (100,  and  as  it  is 
not  possible  to  determine  in  advance  what 
the  fnture  profits  of  tbe  association  will  be, 
such  representations,  when  taken  In  connec- 
tion with  the  by-laws,  were  no  more  than  the 
expression  of  the  opinion  held  by  the  agent 
making  them.  See  Myers  t.  Alpena,  etc., 
Ass'n.  117  Mich.  8S0,  75  N.  W.  944;  OampbeU 
▼.  Bastern,  etc.,  Ass'n,  88  Ya.  728,  S7  &  R 
390;  Wlnget  y.  Qnlncy,  etc.,  Ass'n,  128  111. 
67, 21  N.  E.  12;  Qale  Ti  Southern,  etc.,  Ass^n 
(C.  a)  117  Fed.  732;  O'Malley  V.  People's; 
etc..  ASB'B.  92  Hun.  572,  86  N.  T.  Supp. 
1016;  Wayne,  etc.,  Ass'n  ▼.  Skelton.  27  Ind. 
App.  624,  61  N.  E.  951;  Union,  etc..  Ass'n 
T.  Atehele,  28  Ind.  App.  68,  61  N.  E.  11; 
Noab  T.  German,  etc,  Ass'n,  81  Ind.  Avp. 
604,  68  N.  E.  615. 

Counsel  for  appellees  dte  tbe  case  of  Hart' 
man  t.  International,  etc.,  Ass'n,  28  InA. 
App.  65,  62  N.  B.  64,  and  state  in  their 
brief  that,  upon  the  authority  of  that  case, 
tbe  demurrer  to  this  paragraph  of  answer 
was  overruled.  The  answer  In  that  case  and 
the  answer  in  the  ease  at  bar  are  substantial- 
ly  the  same,  but  tbe  complaints  to  which 
they  are  directed  are  very  dltTerent.  Tbe 
«nly  condition  in  tbe  Hartman  Case,  in  tbe 
bond  or  mortgage,  as  to  tbe  payments  to 
be  made  or  the  maturity  of  the  stock,  was 
that  if  tbe  appellant  should  pay  tbe  appellee 
"the  sum  of  a  loan  of  (800.00  this  day  to  him 
made,  on  or  -before  tbe  maturity  of  the  shares 
herein  pledged  as  collateral  security,"  and  5 
per  cent.  Interest  and  6  per  cent  premium, 
nnd  75  cents  per  share  monthly  as  dues,  and 
perform  the  covenants  of  the  mortgage, 
then  the  bond  to  be  void.  In  that  case  no 
reference  is  made  to  any  by-law  in  either 
the  bond  or  mortgage;  in  this  case  refer- 
ence is  made  to  the  by-laws  in  both  the  bond 
and  mortgage.  In  that  case  no  by-laws-  were 
set  out  in  any  of  the  pleadings;  In  this  case 
they  are.  In  that  case  the  bond  and  mort- 
eage  did  not  in  and  of  themselves,  neces- 
sarily charge  the  borrower  with  tbe  informa- 
tion that  be  was  to  pay  a  certain  specified 
anm  for  an  indefinite  period  of  time;  In  this 
case  the  bond,  mortgage,  and  by-laws  do 
■ecessailly  cliarge  appellee  with  the  in  forma- 
Hon  tbat  the  loan  was  to  be  paid  by  monthly 
payments  for  a  period  of  time  necessarily 
oncertain  in  duration.  In  tbat  case  tbe  rep- 
leaentations  made  were  not  Inconsistent  with 
a  reasonable  construction  of  the  only  condi- 
tion in  tbe  bond  as  to  the  payments  to  be 
made,  or  the  maturity  of  the  stock;  In  this 
eaae  the  representations  made  were  lacon- 
itotent  with  a  reasonable  construction  of  the 
eondltiona  in  the  bond  and  mortgage  and  tbe 
provisions  of  the  by-laws.  In  tbe  opinion 
T2NJ5.— 18 


In  that  case  reference  is  ezpreasly  made  to 
the  fact  that  no  by-law  la  set  out  In  tbe 
pleading,  and  no  reference  ia  made  to  any 
by-law  in  either  the  bond  or  the  mortgage^ 
and  tlie  opinion  further  states  that  *Hiu 
bond  and  mortgage  in  the  case  at  bar,  ao 
far  as  disclosed  by  the  pleadii)gB,  stand  akme^ 
and  their  interpretation  and  meaning  are 
not  affected  by  any  by-law,  of  the  provisions 
«f  which  a  member  must  take  notice."  We 
-■till  adhere  to  the  ruling  In  that  case,  but 
the  question  presented  in  tluit  case  and  the 
question  in  the  case  at  bar  are  by  no  means 
the  same.  The  demurrer  to  the'fourth  para- 
graph of  answer  should  have  been  anstalned. 
Judgment  reversed. 

(t4  Ind.  App.  JS3) 

OROU  r.  NORTH  VERNON  PDMP  ft  LUM- 
BER OO.  et  al.    (No.  4.856.)* 
(Appellate  Court  of  Indiana,  Divlsioa  Na  2. 
Nov.  1,  1904.) 

UASTKB  AND  6EBVANT— ASSmtED  BISK— PBOM- 
ISE  OF  UASTBB  TO  BEHOVE  OANOEB— SAW- 
VIIXS— STATUTOBT  DUTT  VOB  FBOTEOTIOH  OV 
EMPLOYtS. 

!      1.  The  promisB  of  a  master  to  construct  an 

I  appliance    which    would   remove    a    danger    to 

I  which  a  servant  was  exposed  while  at  work  dote 

not  relieve  the  servant  froui  assumption  of  the 

risk  where  the  danger  was  imminent  and  h« 

continued  in  tbe  work  with  full  knowledge  of  it. 

2.  Defendant  operated  a  lawmill,  in  which 
slabs  and  other  refuse  were  thrown  from  the 
second  floor  into  a  bin  on  the  ground,  from 
which  they  were  taken  by  plaintiff,  an  employ^, 
for  fuel.  When  the  bin  was  empty  there  was 
constant  danger  that  plaintilf,  when  taking  fuel 
from  tbe  bin,  would  be  strnck  by  falling  pieces, 
since  the  persons  throwing  them  could  not  ses 
him,  nor  could  be  see  them.  On  his  complaint 
defendant's  manager  promised  to  construct  s 
chute  which  would  remove  the  danger,  and  plain- 
tiff continued  at  work,  and  was  injured  two  or 
three  days  later.  Held,  that  he  assumed  the 
rUk. 

3.  Tbe  failure  of  the  owner  of  a  sawmill  to 
construct  a  chute  for  conveying  slabs  from  the 
second  floor  to  the  ground  does  n*t  constitute 
a  violation  of  tbe  dutr  imposed  on  it  by  section  8 
of  Act  Slarch  2,  l®g  (Acts  1899.  p.  234,  c.  142). 
reculring  the  construction  and  maintenance  of 
safeguards  to  protect  employes  from  Injury  io 
the  use  of  machinery. 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; Joa  H.  Sbea,  Special  Judge. 

Action  by  Oliver  D.  Crum  against  tbe 
North  Vernon  Pump  ft  Lumber  Company 
and  otbera  From  a  judgment  for  defendants 
on  demurrer,  plaintiff  appeals.    Affirmed. 

McHenry  Owen,  for  appellant  Lincoln 
Dixon  and  H.  O.  Meloy,  for  appelleea. 

CO.MSTOCK,  J.  AppelUint  brought  this 
action  In  the  Lawrence  circuit  court  against 
appellees  to  recover  for  persopal  Injuries  al- 
leged to  have  been  received  while  working 
as  their  employfi  In  a  sawmill  In  Lawrence 
county.  A  change  of  venue  was  taken  to 
the  Jackson  circuit  court   A  change  of  judge 

T  1.  See  Master  and  Servant,  voL  t4.  Cent  Dig.  U 

nt^saut. 

•For  opinion  to  SupnoM  OsarC  see  tt  N.  ■.  IK 
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■wnm  granted  ta  tb»  Jackson  drcnlt  oonrt 
The  amended  complaint  consisted  of  two 
paragraphs.  A  demarrer  was  sustained  to 
each  for  want  of  sufficient  facts.  Appel- 
lant declining  to  plead  furtber,  Judgment 
was  rendered  against  bim  for  costa.  A  re- 
versal is  a8ke(^  upon  the  mllngs  on  said  de- 
muirers. 

Omitting  the  formal  parts  of  the  com- 
plaint and  conclnslons  of  fact,  it  may  be 
fairly  summarized  as  follows:  At  tbe  tlmo 
plaintiff  received  bis  injury,  defendants  own- 
ed and  were  operating  a  sawmill  known  as 
a  "band  mill,"  and  employed  therein  a  nnm- 
1>er  of  sorvants,  of  whom  plaintiff  was  one ; 
that  the  building  in  which  were  located  the 
saws  and  other  machinery  of  said  mill  was 
composed  of  two  stories,  the  second  of  which 
was  supplied  with  a  floor  whicb  was  ts^  feet 
above  the  sills  of  the  lower  story,  and  on 
said  second  story,  and  10  feet  west  of  the 
east  end  of  said  sec(»id  floor  was  a  saw 
known  as  a  "cut-off  saw,"  fastened  to  a.  table 
which  was  2%  feet  in  height,  and  the  op- 
«Tator  thereof  worked  on  the  west  side  of 
same;  that  the  boiler  and  engine  room  was 
Immediately  east  of  said  saw  building,  was 
bat  1  story  high,  and  lacked  about  85  feet 
of  projecting  northward  to  the  northeast 
comer  of  the  said  sawmill  building,  so  that 
when  wood  and  slabs  were  pitched  and 
thrown  out  eastward  from  the  second  floor, 
and  from  the  cut-off  saw,  the  same  would 
tall  north  of  where  the  said  wood  and  slabs 
were  nsed,  and  near  the  Are  doors  of  the 
furnace  by  which  the  boiler  was  heated ;  that 
when  the  said  place  where  said  wood  and 
slabs  wonld  fall  when  so  pitched  and  thrown 
from  the  second  floor,  and  from  the  cut-off 
saw,  was  allowed  to  fill  np  so  that  said  wood 
and  slabs  struck  the  top  of  the  wood  and  slab 
pile,  the  place  of  the  work  of  plaintiff,  whicb 
was  at  and  near  said  boiler  and  engine 
room  and  building  In  which  the  same  were 
placed  and  operated,  was  not  particularly 
dangerous,  but  when  said  place  became  emp- 
ty, so  that  the  wood  and  slabs,  when  so 
pitched  and  thrown,  fell  on  the  ground,  the 
place  of  the  work  of  plaintiff  was  thereby 
made  dangerous  and  unsafe  in  this:  that  be 
was  placed  in  danger  of  being  struck  and  In- 
jured by  said  wood  and  slabs  when  attempt- 
ing to  pick  ap  the  same;  that  the  plaintiff 
at  the  time  of  his  injury,  when  at  the  place 
of  his  work,  could  not  see  the  workman  who 
(derated  the  cut-off  saw,  and  coold  not  know 
when  a  slab  or  stick  might  be  thrown  from 
the  place  of  said  saw  out  at  the  east  end  of 
said  second  story  to  his  place  of  work,  nor 
could  the  workman  who  operated  the  said 
cut-off  saw,  from  his  place  of  work,  see  the 
plaintiff  at  bia  work,  thus  making  the  place 
of  the  work  of  the  plaintiff  dangerous  and 
vnsafe  when  the  slab  pile  bad  become  whol- 
ly, or  almost  wholly,  removed;  that  about 
one  week  Immediately  preceding  the  injury 
of  the  plaintiff  the  said  slab  bin,  by  the  order 
•C  the  defendants,  had  been  made  empty. 


and  caused  to  remain  empty,  m  Vlta.%  nhea 
the  Blabs  were  pitched  from  the  said  saw 
down  toward  the  said  boiI«  room,  they 
would  go  to  the  bottom  of  the  bin,  which 
was  the  ground,  thus  making  the  place  «f 
the  work  of  the  plaintiff  dangerous  and  un- 
safe, which  fact  was  by  plaintiff  communi- 
cated to  defendant,  and  to  defendants  vice 
principal,  William  Hesa^  upon  which  the  de- 
fendant, through  its  vice  principal,  William 
Hess,  then  and  there  promised  the  plaintiff 
that  the  said  defective  and  insufficient  ma- 
chinery and  appliances  would  be  forthwith 
supplied,  and  the  said  danger  and  unsafety 
to  plaintiff  removed  and  obviated,  by  con- 
structing and  placing  a  chute  of  sufficient 
size  from  the  cut-off  saw  downward  to  the 
blnroom,  to  convey  the  said  wood  and  slabs 
to  their  place  of  use;  that,  pursuant  to  said 
promise  so  made  by  defendant  to  plaintiff, 
defendant  then  and  there,  through  its  vice 
principal,  William  Hess,  ordered,  with  the 
knowledge  of  the  plaintiff,  that  measute- 
ments  be  made  and  plans  and  designs  form- 
ed and  arranged  for  the  immediate  construc- 
tion of  the  said  chute,  and  that  the  said 
chute  be  constructed  and  placed  in  the  said 
mill  Immediately,  and  plaintiff,  relying  upon 
the  promise  of  defendant  so  made,  continued 
in  appellee's  service  for  three  days  imme- 
diately thereafter,  but  the  chute  or  conveyor 
was  not  constructed,  when,  by  reason  of  the 
slabs  thrown  down  from  said  floor  of  tiha 
mill  Into  the  bin  or  receptacle  for  the  same, 
where  plaintiff  had  to  come  for  them,  be  was 
struck  by  a  heavy  slab  of  wood,  and  received 
the  injury  of  which  be  complains,  and  on  ac- 
count of  which  he  sues;  that  he  was  injured 
without  any  fault  upon  his  part,  and  by  rea- 
son of  the  negligence  of  the  defendant  in  fail- 
ing to  supply  the  chute  in  accordance  with 
the  promise  set  oat 

A  servant  voluntarily  entering  npon  an 
employment,  the  dangers  of  which  are  known 
to  him,  must  be  held  to  have  assumed  the 
consequences  of  such  risk.  "An  employg 
who  continues  in  the  service  of  bis  employer 
after  notice  of  a  defect  augmenting  the  dan- 
ger assumes  the  risk  as  increased  by  the 
defe^  unless  the  master  expressly  or  Im- 
pliedly promises  to  remedy  the  defect  The 
promise  of  the  master  is  the  basis  of  the 
exception."  Indianapolis,  etc.  Ry.  Oo.  t. 
Watson,  114  Ind.  20,  14  N.  B.  721,  15  N.  B. 
824,  5  Am.  St  Rep.  S78:  Bally,  Personal  In- 
juries, i  3079.  Appellant's  knowledge  of  the 
danger  of  his  employment  and  Ills  contin- 
uance in  appellee's  services  after  such  knowl- 
edge, clearly  appear.  His  right  of  action, 
then.  If  it  exists  at  all,  must  be  based  upon 
appellee's  promise  to  construct  the  chute. 
In  addition,  it  should  appear  that  the  build- 
ing of  the  chate  wonld  have  lessened  the 
danger  to  appellant  and  that  he  believed  it 
would  do  so.  It  does  appear  that  the  vice 
principal  of  appellee  promised  to  nave  the 
chate  constructed,  but  it  only  appears  that 
said  Tloe  principal  assured  appellant  thai 
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■aid  chute  would  temore  tbe  danger ;  but  no 
fact  !■  alleged  showing  that  tlie  danger 
would  have  baen  lessened,  npr  1*  It  alleged 
thtA  appellant  believed  that  snch  result 
would  follow  tbe  constractlon  of  said  chutau 
Tbe  exception  wbicb  has  been  stated  doea 
not  relieve  the  lervaot  from  all  risk.  If  tbe 
danger  Is  known  and  Imminent,  be  mnst  not 
expose  himself  to  It,  even  IJF  a  promise 
bas  been  made  to  remove  It  Indianapolis 
etc.  By.  Ca  t.  Watson,  snpra;  McAndrews 
T.  Montana  Union  R.  Co.  (Mont)  39  Psa  85; 
Erdman  y.  Illinois  Steel  Co.  (Wis.)  69  N.  W. 
993,  00  Am.  St  Rep.  66.  The  allegations  of 
the  paragraph  nnder  consideration  show  that 
the  danger  was  known,  was  imminent  and 
great  It  was  a  constant  menace  to  appel- 
lant's  safety.  He  knew  that  be  was  liable 
to  be  stmck  by  a  falling  slab  of  wood  any 
time  tlut  be  attempted  to  "pick  up  any 
part  or  parcel  of  tbe  same  for  the  purpose 
of  making  a  fire  in  the  said  fumace" 
"When  the  line  of  danger,  direct  and  ca- 
tain,  la  reached,  there  the  citizen  must  stop, 
and  be  cannot  pass  It,  even  npon  the  faith 
of  another's  promise,  if  to  pass  it  reqnires 
a  hazard  tliat  no  prudent  man  would  incur." 
Indianapolis,  etc.,  Ry.  Ca  t.  Watson,  supra. 
The  facta  alleged  do  not  present  a  claim 
based  njton  the  uEie  of  defective  machinery 
after  a  promise  has  been  made  to  repair  it 
A  defective  machine  may  tie,  and  often  is, 
operated,  by  the  use  of  care,  without  injury 
to  the  employe.  The  situation  in  which  the 
tads  place  appellant  shows  that  care  was 
nnaTailing,  for  the  reason  that  he  could  have 
no  knowledge  when  the  slabs  would  be 
thrown,  nor  conld  the  man  at  the  cut-otT 
■aw  know  when  appellant  was  in  a  place  of 
danger.  It  has  been  held  that  the  rule 
which  appellant  invokes,  that  a  servant  may 
rely  on  the  master's  promise  to  repair,  does 
not  apply  when  the  servant  is  performing 
ordinary  lalx>r,  not  requiring  intricate  ma- 
chinery or  appliances,  and  bas  an  equal 
knowledge  with  the  master  of  existing  de- 
fects or  dangers.  Marsh  v.  Chickerlng,  101 
N.  T.  896,  6  N.  K.  S6;  Meador  ▼.  L.  S.,  etc.. 
By.  Co.,  188  Ind.  290,  87  N.  B.  721,  46  Am. 
St  R^.  884. 

The  second  paragraph  describes  tbe  mill 
and  conditions  as  set  out  In  the  first,  and 
dmigea  that  the  failure  to  furnish  a  chute  or 
ooDTeyor  for  the  slabs  constituted  negligence^ 
nnder  section  9  of  an  act  concerning  latxMr, 
approved  March  2,  1880  (Acts  1899,  p.  234, 
e.  14^.  Its  sufficiency  must  be  determined 
npon  the  theory  npon  which  it  is  framed. 
Said  section  makes  it  the  duty  of  anj^  per- 
son In  charge  of  an  establishment  of  the 
Idnd  oporated  by  appellees  to  fumiah  "belt 
shifters  or  other  safo  mechanical  eontri- 
vances  for  the  purpose  of  throwing  on  or  off 
belts  or  pulleys,  and,  whenever  possible,  ma- 
chinery therein  shall  l>e  provided  with  loose 
pnlloys;  ail  vats,  pans,  saws,  planers,  cogs, 
gearing,  bating,  shafting,  set-screws,  and 
mf  hinwy  of  overy  description  tlierdn  shall 


be  properly  guarded,  and  no  person  shaB 
remove  or  make  inefrecUve  any  safe-guard 
around  or  attached  to  any  planer,  saw,  shaft- 
ing, or  other  machinery,  or  around  any  vat 
or  pan  while  tbe  same  is  in  use,  unless  for 
the  purpose  of  immediately  making  repairs 
thereto,  and  all  such  safe-guards  shall  be 
promptly  replaced."  The  failure  to  provide 
tbe  chute  or  conveyor  does  not  constitute  a 
violation  of  a  statutory  duty.  The  coiut  did 
not  err  In  sustaining  ths  demurrer  to  sacb 
paragraplL 
Judgment  aflOrmed. 

<iu  m.  17U 

CHICAGO  CITT  RT.  CO.  v.  tTHTER. 
(Suprems  Gonrt  of  Illinois.    Oct  24,  1904.) 

WSOLIOSWCS  —  KBT.SABS  OF  PEBSOK  UABLB — 
fRAUO— BAISINO  qUEBTTOH  0»  FKAUD— SVI- 
DEMCK  —  qUESTIOH  FOB  JT7BT — IKJDRIES  — 
EEABBAT  EVIDENOK— lUFEACHIRO   WrTKESS. 

1.  Where  one  signing  a  release  is  induced  to 
do  SO  by  a  fraudulent  representation,  bat  under- 
Btatids  what  he  is  signing,  in  order  to  make  on 
attack  on  the  release  resort  most  be  had  to 
equity. 

2.  >V1iere  one  signing  a  release  is  deceived  in- 
to siKning  it  by  tbe  belief  that  he  is  signing 
something  else,  he  may  attack  the  instrument 
in  an  action  at  law. 

3.  Where,  in  an  action  for  personal  Injuries, 
there  was  evidence  that  plaintiff  signed  a  re- 
lease nnder  the  belief  that  he  was  signing  a  re- 
ceipt for  something  else,  the  question  whether 
the  release  was  obtained  unfairly  was  for  th» 
jury. 

4.  In  an  action  for  Injuries  where  one  defense 
was  that  prior  to  the  accident  plaintiff  had  met 
with  other  accidents,  wliich  had  caused  many 
of  the  ailments  attributed  to  the  accident  in 
question,  it  was  error  to  permit  plaintiff  to  in- 
troduce the  testimony  of  witnesses  as  to  what 
they  had  heard  about  prior  injuries  to  plaintiff. 

o.  Where  evidence  was  introdnced  by  plain- 
tiff over  objection,  and  defendant  thereafter  In- 
trodnced evidence  of  tbe  same  character,  he  was 
not  therebv  precluded  from  questioninK  tbe  cor- 
rectness of  the  ruling  on  plaintiff's  evidence. 

6.  In  an  action  against  a  street  railway  for 
injuries  sustained  by  having  t>een  struck  by  one 
of  defendant's  cars.  It  was  error  to  admit  on 
behalf  of  plaintiff  evidence  showing  that  a  po- 
liceman arrested  the  motorman  and  conductor 
several  hours  after  the  accident. 

7.  A  party  had  no  right  on  cross-examination 
of  a  witness. to  examine  him  as  to  his  relations 
with  his  wife,  and  as  to  whether  he  supported 
his  family. 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Action  by  Henry  TThter  against  tbe  Obi- 
cago  CSty  Railway  Company.  From  a  judg- 
ment of  the  Appellate  Court  affirming  a  judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Xbla  is  an  action  on  tbe  case,  brought  on 
May  18,  1805,  by  the  appellee  against  tbe 
appellant  company  to  recover  damages  for 
personal  Injuries  claimed  to  have  t)een  re- 
ceived by  appellee  on  December  31,  1894,  by 
l>eing  struck  by  one  of  appellant's  electric 
street  railway  ears  at  or  near  the  intersec- 
tion of  SIxty-Tblrd  street  and  Madison  ave- 
nue in  the  city  of  Chicago.  The  ad  damnum 
was  laid  at  f23,000.    The  plea  of  the  general 
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iBBue  was  filedk  and  the  case  has  been  tried 
three  times.  In  the  first  two  trials  the  Jiirles 
were  usable  to  agree.  The  last  Jury  ren- 
dered a  verdict  In  faTor  of  appellee  for  $12,- 
SOO,  of  which  the  trial  Judge  required  a  remit- 
titur of  $8,500,  and  Judgment  was  entered 
against  appellant  for  $4,000.  Upon  appeal 
to  the  Appellate  Court  the  latter  Judgment 
has  been  affirmed,  and  the  present  appeal 
Is  prosecuted  from  such  Judgment  of  afllrm- 
ance. 

William  J.  Hynes  and  Watson  3,  Feny 
(Mason  B.  Starring,  of  counsel),  for  appel- 
lant George  W.  Plummer,  Wharton  Plum- 
mer,  and  S.  C.  Dwyer,  for  appellee. 

MAGRTJDER,  J.  In  the  present  action  to 
recover  damages  on  account  of  personal  In- 
juries the  usual  questions  whether  or  not  the 
plaintiff  below  was  in  the  exercise  of  due 
care  for  his  own  safety  when  the  accident 
occurred,  and  whether  or  not  the  defendant 
was  guilty  of  such  negligence  as  caused  the 
accident,  were  not  the  only  questions  In- 
volved upon  the  trial  of  the  case,  but  there 
was  also  presented  for  the  determination  of 
the  Jury,  upon  the  trial  below,  the  question 
whether  or  not  a  certain  release  executed  by 
the  appellee  some  five  days  after  the  accident 
occurred  was  valid  and  binding  upon  the  ap- 
pellee. The  release  was  in  writing,  and  was 
signed  by  the  appellee  by  his  mark,  and  was 
witnessed  by  two  witnesses,  one  of  whom 
was  his  daughter,  and  the  other  of  whom 
was  his  granddaughter.  The  instrument,  by 
its  terms,  released  the  appellant  from  all  de- 
mands, and  especially  from  any  claim  on 
account  of  the  accident  in  question,  and  re- 
cited that  it  was  in  consideration  of  $35,  paid 
to  the  appellee,  and  of  an  agreement  to  send 
a  certain  physician  to  attend  upon  him,  such 
physician  not  to  make  more  than  four  visits. 

There  are  two  kinds  of  fraud  for  which 
such  a  release  as  was  here  Introduced  In 
evidence  may  be  impeached.  Where  a  party, 
signing  such  an  instrument  is  induced  to 
execute  it  by  a  misrepresentation  or  fraud- 
ulent representations  as  to  collateral  matters, 
or  as  to  the  nature  and  value  of  the  con- 
sideration, resort  must  be  had  to  a  court  of 
equity  for  relief.  In  such  cases  the  party 
fully  understands  what  he  Is  signing,  and  Is 
aware  of  the  nature  and  character  of  the  In- 
strument executed  by  him,  but  is  deceived  by 
fraudulent  representations  as  to  facts  outside 
of  the  Instrument  Itself.  There  is  another 
kind  of  fraud,  however,  for  which  a  release 
may  be  impeached,  and  that  Is  fraud  -which 
inheres  in  the  execution  of  the  Instrument; 
that  Is  to  say,  where  the  signer  of  the  in- 
strument is  deceived  Into  signing  it  by  the 
belief  that  he  is  signing  something  other 
than  that  which  be  does  really  sign.  Cases 
of  this  kind  arise  where  the  instrument  Is 
misread  to  the  party  signing,  or  where  there 
is  a  surreptitious  substitution  of  one  x>aper 
for  another,  or  where,  by  some  trick  or  de- 
vice, a  party  Is  made  to  sign  an  instrument 


which  he  did  not  Intend  to  execute;  and, 
where  this  is  the  case,  the  nature  of  the 
instrument  signed  la  not  fully  understood  by 
the  party  signing  it  Wh«re  fraud  of  tlie 
latter  kind  exists— that  la,  fraud  In  the  ex- 
ecution of  the  Instrument  Itself— It  may  be 
shown  In  an  action  at  law.  Papke  t.  Ham- 
mond Co.,  192  III.  631,  61  N.  B.  910. 

In  the  case  at  bar  It  was  charged  by  tfa« 
appellee  that  when  he  signed  the  instrument 
Introduced  In  evidence  as  a  release  he  did 
not  know  that  he  was  signing  such  a  re- 
lease, but  supposed  he  was  signing  a  recdpt 
for  money  which  he  had  paid  out  to  a  doct<ff 
for  medical  services,  in  dressing  his  wounds 
and  caring  for  bis '  Injuries.  The  evidence 
tends  to  show  that  the  appellee,  or  some 
member  of  his  family,  had  paid  out  about 
$S0  to  a  doctor  for  these  services  when  the 
representative  of  the  appellant  company  ap- 
proached him  with  the  view  of  securing  the 
release  in  question,  and  he  supposed,  when 
he  executed  the  release,  that  he  was  mere- 
ly executing  a  receipt  for  such  money,  paid 
out  by  him  to  the  physician,  and  returned  to 
him  by  the  appellant's  representative.  There 
was  evidence  in  the  record  tending  to  es- 
tablish appellee's  contention  that  he  did  not 
execute  the  release^  and  that  be  signed  It 
under  tl»9  belief  that  he  was  signing  a  re- 
ceipt Whether  or  not  such  a  release  was 
obtained  unfairly  Is  a  question  of  fact  for 
the  Jury.  Illinois  Central  Railroad  Co.  T. 
Welch,  62  lU.  183,  4  Am.  Rep.  693;  Chicago^ 
Rock  Island  &  Pacific  Railway  Co.  v.  Lewis, 
109  111.  120;  NaUonal  Syrup  Co.  v.  Carlson, 
155  III.  210,  40  N.  £.  492;  Indiana,  Decatur 
&  Western  Railway  Co.  v.  Fowler,  201  111. 
152,  66  N.  B.  394,  94  Am.  St  Rep.  158.  Bnt 
while  It  is  true  that  sufficient  evidence  was 
introduced,  attacking  the  validity  of  the  re- 
lease, to  Justify  the  submission  of  the  ques- 
tion of  its  execution  to  the  Jury,  yet  -wb 
are  of  the  opinion  that  serious  errors  were 
committed  by  the  trial  court  in  the  admis- 
sion of  testimony  bearing  upon  other  ques- 
tions presented  by  the  record.  Even  if  the 
release  was  not  understandingly  executed  as 
such  by  the  appellee,  yet  the  questions  re- 
mained whether  or  not  the  negligence  of  the 
appellant  company  caused  the. injury  wMIe 
appellee  was  in  the  exercise  of  due  core,  axicl 
whether  or  not  the  Injuries  suffered  by  him 
were  such  as  they  were  claimed  to  be,  and 
were  of  the  character  sought  to  be  estab- 
lished by  appellee's  testimony. 

1.  One  of  the  questions  in  the  case  was 
whether  certain  ailments  of  the  appellee,  to 
which  many  of  his  witnesses  testified,  and 
certain  sufferings  endured  by  him  after  he 
received  the  Injuries  in  question,  were  really- 
caused  by  such  injuries,  or  existed  before  the 
accident,  or  were  due  to  causes  operating 
before  the  accident  occurred.  B\>r  instance, 
the  medical  testimony  showed  that  after  the 
accident  appellee  showed  signs  of  rhenma- 
tlsm  and  rupture,  and  Indications  of  serlona 
fractures  In  his  limbs.    DodoiAtedly  the  In- 
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Jury  was  a  very  aeriotm  one,  and  tbe  appel- 
lee at  the  time  of  its  occurrence  was  an  old 
man  70  years  of  age.  Wbether  the  physical 
aliments  soffered  by  the  appellee  after  the 
accident  were  really  caused  by  It  or  not  was 
a  qaestlon  about  which  the  testimony  was 
conflicting.  Appellant  introdneed  testimony 
upon  the  trial  tending  to  show  that  many  of 
the  physical  tronbles  which  appellee's  wit- 
nesses attributed  to  the  accident  had  existed 
prior  thereta  Bnt  before  such  testimony 
was  introduced  upon  the  last  trial  by  the  ap- 
pellant, the  appellee,  evidently  In  anticipa- 
tion that  such  testimony  would  be  produced 
when  the  appellant  should  begin  to  make  Its 
defense,  introduced  much  of  Its  own  testi- 
mony upon  this  subject,  not  In  rebuttal,  but 
as  a  part  of  Its  original  case.  Appellee  placed 
upon  the  witness  stand  a  witness  by  tbe 
name  of  Hull,  and  a  part  of  his  examination 
was  as  follows:  "Q.  Did  you  cTer  hear  of  Ids 
having  rheumatism  T  (Objected  to  by  coun- 
sel for  defendant  as  Incompetent;  objection 
orermled;  exception  by  defendant)  A.  T7o, 
I  never  did.  Q.  Did  yon  ever  bear  of  him 
havlDg  a  rupture  of  any  kind,  or  know  of  his 
having  any?  (Objected  to  by  oonosel  for  de- 
ftodant  for  the  same  reason;  objection  over- 
mled;  exception  by  defendant)  A.  Ko,  sir. 
•  •  •  Q.  Did  you  ever  hear  of  him  being 
UAed  by  a  horse?  (By  counsel  for  appel- 
lant, the  same  objection  as  before.)  •  *  • 
A.  Before  this  injury,  I  never  saw  him  walk 
lame."  Again,  a  witness  by.  the  name  of  Love 
was  put  upon  the  stand  by  the  appellee,  and 
ttie  folloti^ng  Is  a  part  of  his'  testimony:  "Q. 
Did  you  ever  hear  of  his  being  ruptured, 
having  a  rupture?  (Objected  to  by  counsel 
for  defendant  as  Incompetent;  objection  over- 
rnled;  excqrtlon  by  defendant)  A.  No,  sir. 
Q.  Did  you  ever  hear  of  anything  being  the 
matt«'  with  him  until  the  time  of  this  ac- 
cident? (Same  objection  by  defendant;  ob- 
jection overruled;  exception  by  defendant) 
A.  No,  I  think  not  He  cut  his  foot  one  time 
In  the  woods.  I  heard  that  years  ago.  That 
la  all  I  ever  heard."  Appellee  in  rebuttal 
also  placed  on  the  witness  stand. a  witness 
by  tbe  name  of  Northrup,  and  the  following 
Is  a  part  of  his  testimony;  "Q.  Did  you  "hear 
of  his  having  his  arm  broken?  (Objected  to 
by  counsel  for  defendant  as  incompetent;  ob- 
jection overruled;  exception  by  defendant) 
A.  No,  sir."  This  evidence  shodid  not  have 
been  admitted,  because  it  was  mere  hearsay, 
and  was,  therefore,  prejudicial  to  the  appel- 
lant company.  One  of  its  defenses  as  to  tbe 
character  and  extent  of  appellee's  Injuries 
was  that  prior  to  the  accident  In  question  be 
bad  met  with  a  series  of  other  accidents,  In 
one  of  wMch  tbe  arm  which  he  claimed  to 
bave  been  injured  in  the  accident  in  question 
was  firactnred;  in  another  of  which  his  leg 
was  broken,  and  that  he  had  sustained  a  rup- 
ture; and  in  another  of  which  he  had  cut  his 
Coot;  and  that  he  had  also  been  afflicted  with 
rbenmatism  in  the  arm  claimed  to  have  been 
injured  by  the  present  accident    I'hese  wit- 


nesses were  not  asked  to  state  what  th^ 
knew  as  to  the  character  of  the  appellee's  in- 
juries or  ailments  prior  to  tbe  accident,  but 
ns  to  what  tb^  bad  beard  in  reference  there- 
to. 

In  Trescbman  v.  Treschman,  28  Ind.  App. 
206,  61  N.  B.  961,  which  was  an  action  by  an 
Infant  against  her  stepmother  for  personal 
Injuries,  evidence  that  it  was  the  general 
repute  in  die  neighborhood  that  the  weakness 
of  the  plaintUTs  eyes  was  caused  from  mea- 
sles, and  that  plaintiff's  mother  told  witness 
In  the  presence  of  plalntlfl,  then  two  years 
old,  that  plaintiff  had  had  the  measles,  and 
that  It  bad  caused  her  eyes  to  become  weak, 
was  properly  rejected  as  hearsay;  and  tbe 
court  there  said:  "The  court  excluded  certain 
offered  testimony  of  a  witness  to  the  effect 
that  it  was  the  genial  repute  to  tbe  neigh- 
borhood that  tbe  weakness  of  appellee's  eyes 
was  caused  from  measles;  also  by  the  same 
witnesb  that  the  appellee's  mother  bad  told 
witness  that  appellee's  eyes  were  week  from 
measles;  also  the  offered  testimony  of  a  wit- 
ness that  appellee's  mother  told  witness  in 
tbe  presence  of  appellee,  then  two  years  old, 
that  the  appellee  had  the  measles,  and  that 
It  had  caused  her  eyes  to  become  weak.  As 
to  part  of  this  offered  testimony,  counsel  for 
appellant  have  given  no  sufficient  reason  why 
tt  fthould  be  excepted  from  the  general  rule 
excluding  hearsay  evidence.  What  the  ap- 
pellee's mother  told  the  witoesses  was  cer- 
tainly .properly  excluded.  It  is  true  that 
hearsay  evidence  is  admissible  in  certato 
cases.  But  it  is  admitted  only  through  ne- 
cessity, as  to  prove  pedigree,  age,  place  of 
birth,  and  the  like.  But  it  Is  not  admissible 
to  inrove  tbe  existence  of  a  physical  fact 
"Whether  or  not  appellee's  eyes  were  weak 
from  sofne  prior  disease  could  be  established 
by  positive  testimony."  So,  in  the  case  at 
bar,  whether  or  not  appellee's  ailmmts  in 
the  nature  of  rheumatism  and  rupture  and 
fractures  were  due  to  the  accident  Id  question 
or  to  prior  injuries  or  sickness  could  be  es- 
tablished by  positive  testimony  without  tbe 
resort  to  such  hearsay  evidence 

2.  It  is  claimed,  however,  by  the  appellee, 
that  when  the  appellant  Introduced  its  tes- 
timony to  sustain  Its  defense  it  asked  some 
of  ite  witnesses  questions  of  the  same  char- 
acter; that  is  to  say,  whether  or  not  they 
had  ever  heard  that  the  appellee  had  suffered 
from  any  of  the  disabilities  or  ailments  roeu- 
.tloaed  prior  to  the  accident  It  seems  to  be 
contended  that  becouse  the  appellant,  follow- 
ing the  ruling  of  the  trial  court  in  favor  of 
the  plaintiff  below  upon  this  subject  intro- 
duced In  ite  own  behalf  such  hearsay  evi- 
dence, it  thereby  waived  the  right  to  question 
the  correctness  of  the  trial  court's  ruling  up- 
on this  subject  upon  appeal  to  a  court  of  re- 
view.   Such  is  not  tbe  law. 

In  Bichardson  v.  Webster  City,  111  Iowa, 
430,  82  N.  W.  921.  the  trial  court  had  ruled 
that  certain  questions  asked  of  the  witoesses 
as  to  the  amount  of  damage  suffered  by  the 
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plaintiff  were  Improper  as  calling  for  the  con- 
clualona  of  the  witnesses,  and  thereby  usurp- 
ing the  province  of  the  jury,  and  It  was 
claimed  by  counsel  for  plaintiff  In  the  re- 
viewing court  that  the  defendant  could  not 
complain  of  such  error  because  It  had  asked 
similar  questions  of  Its  own  witnesses;  but 
It  was  there  held  that  an  appellant  is  not 
precluded  from  taking  advantage  of  excep- 
tions taken  to  incompetent  testimony,  al- 
though he  has  Introduced  similar  testimony 
in  his  own  behalf;  the  Supreme  Court  of 
Iowa  there  saying:  "It  Is  said  by  counsel  for 
plaintiff  that  similar  questions  were  asked 
by  defendant  of  its  witness.  This  does  not 
prevent  It  from  taking  advantage  of  the  ex- 
ceptions it  has  preserved." 

In  San  Antonio  &  Aransas  Pass  Railway 
Co.  T.  De  Ham,  54  S.  W.  396  (Court  of  Civil 
Appeals  of  Texas,  June  29,  1899),  It  Is  said 
by  the  court:  "It  Is  contended,  however,  that 
after  the  admission  of  the  objectionable  evi- 
dence defendant  also  offered  proof  upon  the 
matter,  and  la  therefore  estopped  to  com- 
plain. We  do,  not  think  this  contention 
sound.  A  defendant  has  the  right  to  meet 
the  plaintiff's  case  as  made  under  the  rulings 
of  the  trial  Judge,  and,  after  making  objec- 
tion and  reserving  proper  exceptions,  may 
combat  the  testimony  of  plaintiff,  whether 
correctly  admitted  or  not,  without  losing  bis 
rights  on  appeal." 

In  Horres  v.  Chemical  Co.,  57  S.  C.  192,  35 
S.  B.  501,  52  L.  R.  A.  38,  it  was  said  by  the 
court:  "But  the  respondent  contends  that, 
inasmuch  as  the  defendant,  after  the  ruling 
of  the  circuit  Judge  by  which  the  testimony 
of  plaintiff  was  allowed  as  competent,  offered 
similar  testimony,  therefore  defendant  has 
waived  his  objection  to  such  testimony. 
•  •  •  It  cannot  be  good  law  that,  after  a 
party  has  excepted  to  the  ruling  of  the  pre- 
siding Judge  admitting  Incompetent  testi- 
mony (which  ruling  is  the  law  of  the  case  on 
that  trial  In  the  circuit  court),  the  exceptor 
is  prevented  from  cross-examining  plalntifTs 
witness  on  the  matter  excepted  to,  or  in  of- 
fering testimony  in  hia  own  interest  on  the 
same  line."  In  the  latter  case  it  was  dis- 
tinctly held  that  the  appellant  does  not  waive 
his  right  to  except  on  appeal  to  testimony, 
admitted  over  his  objection,  by  offering  tes- 
timony in  his  own  behalf  in  reply  on  the 
same  line. 

In  Washington,  etc.,  Co.  v.  McCormick,  19 
Ind.  App.  664,  49  N.  B.  1086,  it  was  held  that, 
-where  a  party  objects  to  the  admission  of 
evidence,  and  afterwards  introduces  evidence 
of  the  same  character  in  rebuttal  thereof,  he 
does  not  thereby  waive  his  objection;  the 
court  there  saying:  "After  the  court  had 
held,  over  appellant's  objection,  that  the  evi- 
dence was  competent,  and  had  permitted  ap- 
pellee, who  had  the  burden,  to  Introduce  such 
evidence  to  maintain  his  case,  appellant,  in 
seeking  to  overcome  the  case  made  by  appel- 
lee, could  follow  the  theory  laid  down  by  the 
court  without  impliedly  admitting  the  court's 


theoi7  to  be  right,  and  without  waiving  his 
right  to  question  the  court's  action." 

3.  The  deposition  of  a  policeman  named 
Ftnnegan  was  taken  by  the  appellant  before 
the  trial,  and  was  read  upon  thfe  trial  to 
prove  certain  facts  in  regard  to  the  occur- 
rence of  the  accident  The  policeman  wit- 
nessed ,the  accident,  and  saw  the  car  when  it 
struck  appellee  and  knocked  him  down,  and 
testlfled  as  to  what  he  saw  and  did.  Upon 
the  cross-examination  of  Flmiegan  the  appel- 
lee asked  him  certain  questions,  which  called 
out  the  fact  that  be  took  the  motorman  and 
conductor  of  the  train  of  cars  which  caused 
the  injury  into  his  charge;  or,  in  other 
words,  arrested  them.  The  questions  calling 
out  the  fact  of  the  arrest  of  the  motorman 
and  conductor  were  objected  to  at  the  time 
they  were  asked  of  the  witness  when  the 
deposition  was  taken,  and  were  also  objected 
to  at  the  trial  before  the  answers  were  read 
to  the  Jury.  A  motion  was  also  made  by 
counsel  for  appellant  that  the  answers  be 
stricken  out  But  the  motion  was  denied, 
and  the  answers  were  read  to  the  Jury. 

This  evidence  in  regard  to  the  arrest  was 
improperly  admitted  by  the  trial  court. 
There  was  no  charge  of  willfal  and  wanton 
conduct  on  the  part  of  the  motorman  and 
conductor  in  the  declaration,  but  only  a 
charge  of  ordinary  negligence  on  the  part  of 
the  company.  The  admission  of  this  evi- 
dence tended  to  make  the  impression  upon 
the  minds  of  the  jury  that  the  motorman  and 
conductor  had  been  guilty  of  committing  an 
act  which  was  criminal  in  its  nature;  and 
as  the  verdict  of  the  jury,  before  its  redac- 
tion by  a  remittitur,  was  112,500,  it  may  be 
that  the  jury  came  to  the  conclusion,  in  view 
of  this  evidence,  that  they  had  a  right  to 
award  punitive  damages.  The  theory  upon 
which  the  introduction  of  this  testimony  is 
sought  to  be  Justified  is  that  the  ofBcer's  act 
in  making  the  arrest  was  a  part  of  the  res 
gestae.  It  cannot  l>e  so  regarded.  The  ap- 
pellee, after  receiving  the  injuries  In  ques- 
tion, was  taken  to  a  doctor's  ofiSce  and  exam- 
ined, and  was  there  quite  a  long  time,  and 
after  he  had  been  there  several  hours  was 
.taken  to  his  daughter's  house,  distant  sev- 
eral miles  from  the  place  where  the  acci- 
dent occurred.  The  arrest  in  question  was 
made,  or  the  motorman  and  conductor  were 
taken  in  charge  by  the  policeman,  at  the 
same  time  when  appellee  was  taken  from  tbe 
doctor's  office,  near  the  place  where  the  acci- 
dent occurred,  to  his  daughter's  house.  In- 
asmuch as  the  arrest  was  made  several  hours 
after  the  accident  happened,  it  cannot  be  re- 
garded as  a  part  of  the  res  gestse.  An  act  or 
declaration  can  only  be  considered  as  a  part 
of  the  res  gestse  when  it  illustrates,  explains, 
or  interprets  other  parts  of  the  transaction 
of  which  it  is  itself  a  part.  Chicago  West 
Division  Railway  Co.  v.  Becker,  128  111.  545. 
21  N.  B.  524,  15  Am.  St  Rep.  144.  In  Pom- 
sylvanla  Co.  v.  McCaffrey,  173  111.  169,  50  N. 
B.  713,  where  it  was  held  that  a  certain  act 
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was  not  a  part  of  tbe  res  gestae  because  It 
took  place  some  time  after  the  accident  oc- 
corred,  we  satd:  "That  which  occurs  before 
or  after  the  act  Is  done  is  not  a  part  of  the 
res  gestie,  although  the  interval  of  separa- 
tion is  very  brief."  See,  also,  Montag  t. 
People,  141  111.  75,  30  N.  R  337.  Oreenleaf, 
in  his  work  on  Evidence  (vol.  1,  t  108),  says 
upon  this  subject:  "The  principal  points  of 
attention  are  whether  the  circumstances  and 
declarations  offered  in  proof  were  content* 
poraneous  with  the  main  fact  under  consider- 
ation, and  whether  they  were  so  connected 
with  it  as  to  illustrate  its  character."  This 
precise  question  arose  in  Luby  v.  Hudson 
River  Railroad  Co.,  17  N.  T.  131,  which  was 
an  action  for  damages,  where  the  plaintiff 
was  strode  by  one  of  the  defendant's  cars 
while  crossing  a  street  in  tbe  city  of  New 
York,  and  on  the  trial  evidence  was  allowed 
to  t>e  given  by  a  police  officer,  against  the  ob- 
jection of  defendant,  that  he  arrested  the 
driver  of  tbe  car;  and  it  was  there  held  that 
tbe  fact  of  tbe  arrest  was  irrelevant,  and 
may  liave  improperly  influenced  the  jury  in 
thdr  judgment;  the  Court  of  Appeals  of 
New  York  there  saying:  "That  fact  was  ir- 
relevant to  the  case,  and  we. cannot  tell  what 
influence  it  may  have  had  upon  the  minds  of 
tbe  jury.  It  is  true  that  the  jury  ought  not 
to  attach  any  importance  to  the  circum- 
stance in  trying  the  Issue  before  them,  but 
this  only  proves  that  this  fact  ought  not  to 
liave  been  shown  for  their  consideration.  It 
certainly  has  some  tendency  to  prove  that  at 
the  very  time  of  the  transaction  the  defend- 
ant's driver  was  considered  by  the  officer  and 
others  as  guilty  of  culpable  negligence.  The 
question  of  his  negligence  was  In  Issue  and 
on  trial,  and  how  far  the  jury  were  aided  in 
their  conclusion  by  the  manner  In  which  the 
driver  was  treated  by  a  police  officer,  or 
others  who  witnessed  or  were  near  the  trans- 
action, It  is  Impossible  for  us  to  say.  There 
is  no  pretense  for  saying  that  this  evidence 
was  necessary  or  proper  for  tbe  purpose  of 
identifying  the  occasion." 

4.  Appellant  placed  upon  the  witness  stand 
a  witness  by  the  name  of  Stewart  from 
Lowell,  Ind.,  where  the  appellee  lived,  for 
the  purpose  of  establishing  certain  facts 
tending  to  show  that  the  sickness  and  ail- 
ments of  tbe  appellee  existed  before  the  ac- 
cident. At  a  subsequent  stage  in  the  trial 
appellee  Introduced  testimony  for  the  pur- 
pose of  impeaching  tbe  witness  Stewart. 
But  before  the  impeaching  testimony  was 
gone  into  the  appellee,  upon  the  cross-exam- 
ination of  Stewart,, asked  him  certain  ques- 
tions as  to  bis  past  life,  and  his  relations  to 
bis  family,  and  bis  moral  character.  A  part 
of  such  cross-examination  was  as  follows: 
"I  hare  lived  with  Mrs.  Metcalf  twenty-one 
years.  Q.  Are  you  a  married  man?  A.  A 
mairied  man?  I  was  once;  yes,  sir;  and  I 
presume  I  am  yet    My  family  live  in  Penn- 


sylvania. Q.  Did  you  run  away  from  your 
family?  (Objected  to  by  counsel  for  defend- 
ant; objection  overruled;  exception  by  de- 
fendant) A.  No,  sir;  I  did  not  I  have 
letters  from  them  every  once  in  a  while  now. 
My  wife  is  living.  It  is  twenty-six  years,  I 
think,  since  I  lived  with  my  family.  I  have 
a  son  and  a  daughter.  Tbe  daughter  Is  mar- 
ried, and  the  son  was  on  tbe  man-of-war 
Montgomery  In  the  Spanish  war.  He  was  a 
machinist  by  trade.  Q.  Since  you  came 
away  have  you  supported  your  family  at  all? 
(Objected  to  by  counsel  for  defendant;  ob- 
jection overruled;  exception  by  defendant^ 
A.  No,  sir."  This  cross-examination  was  im- 
proper. The  appellee  had  a  right  to  cross- 
examine  the  witness  Stewart  in  any  such 
way  as  to  show  bis  want  of  truthfulness  if 
he  was  not  a  truthful  man,  but  It  was  not 
material  or  proper  to  show  bis  delinquencies 
in  any  other  direction.  It  had  a  tendency  to 
prejudice  the  minds  of  the  jury  against  the 
witness  to  go  into  his  private  relations  and 
the  condition  of  his  domestic  affairs.  It  was 
immaterial  whether  those  relations  were 
pleasant  or  not,  or  whether  he  supported 
his  family  or  not.  The  only  matters  con- 
nected with  the  character  of  the  witness, 
with  which  the  jury  had  any  concern,  or 
which  had  any  proper  place  in  the  progress 
of  the  trial,  were  those  only  which  affected 
the  truth  or  falsity  of  his  testimony.  In  At- 
wood  V.  Impson,  20  N.  J.  Eq.  157,  the  chan- 
cellor said  In  reference  to  testimony  attack- 
ing the  character  of  a  witness:  "No  one  wit- 
ness swears  that  he  knows  his  general  char- 
acter for  truth  and  veracity.  They  have 
beard  something  against  him,  mostly  as  to 
bis  character  for  other  matters  beside  truth 
and  veracity,  and  evidently  have  heard  them 
from  persons  who  referred  to  particular, 
transactions.  This  is  not  the  evidence  which 
the  law  permits,  or  should  permit  to  affect 
the  credibility  of  a  witness.  With  many,  tell- 
ing the  truth  is  a  habit  and  a  principle  which 
they  adhere  to  always,  though  they  may  in- 
dulge in  drinking,  swearing,  gambling,  roy- 
sterlng,  or  making  close  bargains.  With  oth- 
ers, lying  Is  the  habit  or  principle,  and  if 
elevated  to  be  senators  or  legislators,  or 
made  church  members  or  deacons,  it  does 
not  always  reform  them.  The  object  of  the 
law  is  to  show  the  character  of  tbe  witness 
as  to  telling  tbe  truth.  General  reputation 
in  the  community  where  he  is  known  is  the 
test  and  the  only  test  which  the  law  allows 
as  to  character." 

For  the  errors  above  indicated  in  the  ad- 
mission of  Irrelevant,  Incompetent,  and  im- 
proper evidence,  the  judgments  of  tbe  Appel- 
late Court  and  the  circuit  court  of  Cook 
county  are  reversed,  and  the  cause  is  re- 
manded to  the  latter  court  for  further  pro- 
ceedings in  accordance  witli  tbe  views  herein 
expressed. 

Reversed  and  remanded. 
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MUTUAL  LIFE  INS.  CO.  OP  NEW  YORK 
V.  ALLEN. 

(Snpreme  Court  of  Illinois.    Oct  24,  .1904.) 

UFB  INSUBANCB— COKVEKSIOR  OF  POLIOT— aUB- 
BXNOIB  rOB  OARCELI.ATION— DEPOSIT  AS  BE- 
CUBITf  —  BVIDENCaC  —  (JUEfiTlON  FOB  JUBY — 
PASTIES  —  JUBOBS  —  COMPETENCT— BUSINESS 
BELATIORS  WITH  PABTY— FOBFEITTTBE  OF  POL- 
ICY —  FAILUBE  TO  PAT  FBEMIUM  NOTES  — 
HABULESS  EBBOB. 

1.  It  is  permissible  to  Join  counts  in  trover 
and  in  case  in  tlie  same  declaration. 

2.  The  first  premium  on  a  life  policy  was  paid 
by  notes  wliich  were  sold  by  the  insurer's  agent, 
who  was  entitled  to  retain  a  per  cent  as  hia 
commission.  There  was  evidence  that  the  in- 
surer recognized  the  custom  of  agents  to  take 
notes  for  the  first  premium,  and  that  the  in- 
surer in  such  cases  would  look  to  the  agent  to 

Say  its  percentage  of  the  premium  in  30  <»  00 
ays.  The  agent  did  not  pay  this  percentage, 
and  assured  did  not  pay  three  of  the  notes 
which  fell  due  before  bis  death.  Held,  that  it 
eould  not  be  said,  as  a  matter  of  law,  that  the 
insurer  was  entitled  to  insist,  as  against  the 
beneficiary,  that  there  had  been  no  payment  ol 
the  premium. 

3.  Whether  a  life  insurance  policy  was  deliver- 
ed to  the  insurer's  agent  for  cancellation  because 
of  failure  to  pay  the  premium  notes,  or  merely 
as  security  for  a  loan  of  money,  could  not  be 
determined,  as  a  matter  of  law,  from  letters 
not  disclosing  the  full  negotiation  between  the 
parties  with  reference  to  the  matter. 

4.  In  an  action  against  a  life  insurance  com- 
pany for  the  convereion  of  a  policy,  it  was  a 
question  for  the  jury  whether  the  policy  was 
surrendered  to  defendant's  agent  to  be  canceled, 
or  as  a  pledge  to  secure  the  repayment  of  money 
loaned  By  the  agent  to  the  beneficiary. 

5.  The  beneficiary  in  a  life  policy  has  a  vested 
right  in  the  fund  provided  to  be  paid  by  the 
policy,  unless  power  to  divest  that  right  Is  ex- 
pressly reserved  to  the  assured  by  the  policy ; 
and  hence,  in  the  absence  of  any  proof  of  such 
a  reservation,  the  assured  cannot  surrender  the 
policy  for  cancellation. 

6.  VVlere  the  application  for  a  life  policy  does 
not  provide  that  it  shall  become  part  thereof, 

"and  it  does  not  appear  that  the  policy  incor- 
IMrates  the  application,  any  statement  In  the 
application  as  to  the  right  of  the  insured  to 
control  the  fund  provided  to  be  paid  by  the 
policy  is  mnimportant.  In  determining  the  right 
of  assured  to  consent  to  a  cancellation. 

7.  In  an  action  for  conversion  of  a  life  policy, 
the  measure  of  damage  is  the  face  value  of  the 
policy,  in  the  absence  of  any  evidence  that  its 
collectible  value  is  less. 

8.  Where,  in  an  action  by  the  beneficiary  in  a 
life  policy  for  the  conversion  thereof,  plaintiff 
had,  after  the  conversion  and  before  the  bring- 
ing of  the  action,  assigned  the  policy,  the  suit 
vfSLB  properly  brought  in  the  name  of  the  bene- 
ficiary to  the  use  of  the  assignee. 

9.  In  an  action  for  the  conversion  of  a  life 
policy,  it  appeared  that  a  minor  daughter  of  the 
beneficial  plaintiff,  who  was  also  attorney  for 
the  plaintiff,  had  negligently  injured  the  father- 
in-law  of  one  of  the  jurors,  and  that  the  bene- 
ficial plaintiff  had  at  various  times  sent  money 
to  the  juror's  wife  to  be  used  in  caring  for  her 
father.  It  was  shown,  however,  that  the  daugh- 
ter was  not  engaged  in  the  affairs  of  her  father 
at  the  time  the  injury  was  inflicted,  that  the 
money  was  voluntarily  contributed,  and  that 
there  had  never  been  any  mention  of  a  claim 
of  damages  between  the  juror  and  the  beneficial 
plaintiff.  The  juror  had  made  no  evasive  or 
misleading  answers  on  his  voir  dire  examina- 
tion. Held,  that  refusal  to  discharge  the  juror 
during  trial  was  not  an  abuse  of  discretion. 

10.  In  an  action  against  a  life  insurance  com- 
pany a  question  as  to  how  long  an  agent  of 


the  company  had  been  snch  was  not  harmfol, 
where  the  witness  stated  that  she  did  not  know. 

11.  The  assumption  in  a  question  of  a  material 
fact  is  not  objectionable,  where  there  is  no  con- 
troversy as  to  the  existence  of  such  fact 

12.  In  an  action  against  a  life  insurance  com- 
pany for  conversion  of  a  policy  which  defendant 
alleged  had  heea  surrendered  for  cancellation 
because  of  failure  to  pay  premium,  the  firMTH'inl 
coinlition  of  the  aasured  was  Immaterial. 

13.  In  an  action  against  a  life  insurance  com- 
pany for  conversion  of  a  policy,  a  question  to 
the  secretary  of  the  company  as  to  whether  or 
not  since  a  certain  date  tiiere  had  been  in  exist- 
ence any  policy  or  contract  of  insurance  by  the 
company  upon  the  life  of  assured  called  for  an 
opinion. 

14.  Where  a  witness  testified  diat  he  was  man- 
ager for  a  co-operative  building  company,  it  waa 
not  error  to  refuse  to  allow  the  adverse  party 
to  ask  him  what  was  the  purpose  of  the  com- 
pany. 

13.  On  an  issue  as  to  whether  assured  la  at 
life  policy  had  made  false  representations  in  the 
application,  an  instruction  that  the  burden  was 
on  the  insurer  to  show  that  false  answers  were 
made  was  not  objectionable  on  the  ground  that 
the  word  "answers"  would  lead  the  jury  to  be- 
lieve that  at  least  two  false  answers  must  be 
proven. 

16.  Where  a  life  policy  does  not  provide  that 
It  shall  be  void  if  premium  notes  are  not  paid 
at  maturity,  default  in  the  payment  of  such  a 
note  will  not  work  a  forfeiture  of  the  policy. 

17.  In  an  action  against  a  life  insurance  com- 
pany for  conversion  of  a  life  policy  which  came 
into  the  possession  of  defendant's  agent,  and 
was  by  him  surrendered  to  defendant  for  can- 
cellation, instrnctions  as  to  the  right  of  the 
agent  to  retain  the  policy  as  security  for  a  loan 
made  to  the  insured  by  him  were  not  required. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Action  by  Kate  M.  Allen  against  the  Ma- 
tual  Life  Insurance  Company  of  New  York. 
From  a  Judgment  of  tbe  Appellate  Court  af- 
firming a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Winston,  Payne  &  Strawn,  Page,  Wead  A 
Hunter,  Julian  T.  Davies,  and  Edward  Ly- 
man Short,  for  appellant.  Arthur  Kelthl«y, 
for  appellee. 

BOOOS,  3.  The  Judgment  entered  In  the 
circuit  court  of  Peoria  county  in  favor  of  the 
appellee  and  against  tbe  appellant  company 
and  one  Joseph  Clark  in  the  sum  of  ^,65&01 
was  affirmed  by  the  Appellate  Court  for  the 
Second  District  on  appeal,  and  tbe  cause  has 
been  brought  into  this  court  by  the  further 
appeal  of  the  appellant  company. 

The  declaration  was  in  trover,  with  a  count 
in  case.  The  first  count  alleged,  in  sub- 
stance, that  the  appellant  company  on  the 
let  day  of  October,  1901,  Issued  its  policy  in- 
suring the  life  of  one  Joseph  H.  Allen,  hus- 
band of  the  appellee,  in  the  sum  of  $20,000. 
payable  to  the  appellee  upon  the  death  of 
said  Joseph  H.  Allen,  and  that  the  appellee 
had  such  policy  in  her  possession  on  the  lat 
day  of  February,  1902,  and  that  it  was  thm 
of  the  value  of  $20,000;  that  said  policy  waa 
casually  lost  out  of  her  possession,  and  came 
Into  the  hands  of  the  defendants  by  finding, 
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and  that  tbe  defendants  converted  and  dis- 
posed of  tbe  policy  to  their  own  use  and  ben- 
efit: that  said  Joseph  H.  Allen  died  on  or 
about  the  27th  day  of  May,  1902;  and  that 
the  plaintiff  thereupon  became  entitled  to 
have  and  receive  from  the  defendants  the 
value  of  said  policy  at  the  time  of  its  con- 
version, etc.  The  second  count  alleged  the 
execution  and  delivery  of  the  policy  to  the 
husband  of  the  plaintiff,  and  the  delivery  of 
the  same  by  her  husband  to  her,  and  that 
subsequently  she  (the  plaintiff)  borrowed  from 
the  defendant  Joseph  Clark,  who  was  then 
and  there  an  agent  of  tbe  appellant  company, 
tbe  sum  of  $10,  and,  at  the  request  of  said 
Clark,  delivered  to  him  the  said  policy  of  in- 
surance, to  be  held  by  him  as  security  for 
the  said  loan;  that  the  appellant  company 
and  the  said  Clark,  with  the  fraudulent  pur- 
pose of  defrauding  the  plaintiff  out  of  the 
said  policy,  conspired  together  and  procured 
the  said  policy  to  be  returned  to  the  appel- 
lant company,  and  It  has  since  retained  the 
same,  though  the  said  sum  of  $10,  with  legal 
Interest  thereon,  has  been  tendered  to  said 
Glaifc,  and  said  policy  demanded  of  him,  and 
also  of  the  said  insurance  company.  The 
count  also  alleged  the  death  of  said  Allen; 
that  the  appellee  was  beneficiary  under  the 
policy;  that  the  policy  was  of  the  valne  of 
92S,000,  etc.  It  iB  permissible  to  Join  counts 
in  trover  and  In  case  In  the  same  declaration. 
Hayes  v.  Massachusetts  Mutual  Life  Ins. 
Co.,  125  lU.  626,  18  N.  B.  322,  1  L.  R.  A.  803. 

The  defense  that  certain  of  the  statements 
made  by  the  satd  Joseph  H.  Allen  in  tbe  ap- 
pHcatton  for  the  policy  with  respect  to  the 
condition  of  his  health  and  of  his  habits  were 
false,  and  the  further  defense  that  the  first 
premium  on  tbe  policy  was  not  paid  during 
tbe  continuance  In  good  health  of  the  as- 
sured, constituted  questions  of  fact  which 
were  submitted  to  the  Jury  for  decision. 

The  trial  court  did  not  eir  In  refusing  to 
direct  a  peremptory  verdict  in  favor  of  the 
defendants  below  on  the  ground  that  there 
was  no  evidence  tending  to  overcome  that 
produced  in  behalf  of  the  defendants  below 
In  support  of  these  defenses  that  false  and 
fraudulent  material  statements  were  made 
by  the  assured  In  the  application,  and  that 
no  premium  -Vvhatever  had  been  paid  to  the 
company  on  the  policy.  Tbrare  was  abun- 
dant evidence  to  show  that  appellant's  code- 
fendant,  Clark,  was  its  agent.  He  solicited 
tbe  insurance,  forwarded  the  application 
-  therefor,  received  the  policy  from  the  com- 
pany, and  delivered  It  to  the  assured.  He 
accepted  from  the  assured  four  notes  signed 
by  the  assured,  payable  to  him  at  different 
times,  for  different  amounts;  the  aggregate 
of  the  notes  being  the  total  premium  for  tbe 
first  year.  These  notes  were  payable  to 
Clark,  and  wwe  by  him  discounted  He  was 
entitled  to  70  or  75  per  cent  of  the  amount 
of  tbjB  notes  for  ids  commission.  There  was 
evidaice  tending  to  show  the  company  recog- 
nised the  custoifi  of  Its  agents  to  take  notes 


of  the  assured  for  the  first  annual  premiima, 
payable  to  the  agent,  and  that  the  company 
In  such  cases  would  look  to  the  agent  to  pay 
Its  percentage  of  the  total  premium  In  30  or 
60  days.  Clark  sold  the  notes  given  by  Al- 
len, but  did  not  pay  thp  company  the  25  or 
80  per  cent  of  the  proceeds  which  it  was 
entitled  to  receive.  The  assured  did  not  pay 
the  notes,  three  of  which  fell  due  before  his 
death.  When  the  suit  was  brought,  all  of 
the  notes  were  in  the  hands  of  assignees  of 
Clark.  Under  this  state  of  case,  the  court 
could  not  say,,  as  matter  of  law,  that  the 
company  might  insist,  as  against  the  policy 
holder,  that  there  had  been  no  payment  of 
the  premium  on  the  policy. 

Whether,  as  the  appellant  company  In- 
sisted, the  jjollcy  was  voluntarily  surrendered 
to  Clatfc,  as  the  agent  of  the  company,  for 
cancellation,  because  of  the  failure  to  pay 
two  of  the  notes  which  the  assured  had 
given  to  Clark,  and  which  had  fallen  due,  or 
whether  the  policy  was  deposited  by  the  ap- 
pellee with  Clark  as  security  for  a  loan  of 
money,  as  she  contended,  could  not  be  de- 
clared, as  a  matter  of  law,  from  two  letters 
produced  In  evidence — the  first,  a  letter  from 
Clark  to  M4r.  Allen,  possibly  in  response  to 
a  letter  written  by  the  appellee,  and  the  sec- 
ond her  reply  thereto — for  the  reason  that 
it  appears  from  the  facfe  of  these  letters  that 
they  do  not  disclose  in  full  the  negotiation 
between  the  parties  with  reference  to  this 
matter.  Tbe  letters  relied  upon  to  constitute 
the  contract  to  surrender  the  policy  do  not 
appear,  upon  inspection,  to  purport  to  be  an 
entire  contract,  or  that  they  were  written 
vrlth  Intent  to  express  the  whole  agreement 
or  any  agreement  between  the  parties;  and, 
when  read  in  the  light  of  attendant  facts  and 
circumstances,  it  is  apparent  they  were  not 
Intended  to  set  forth  all  of  the  agreement  If 
this  were  not  so.  It  could  not  be  determined 
from  tbe  particular  two  letters  that  the  pol- 
icy did  not  come  Into  the  possession  of  Clark 
as  mere  security  for  money.  The  letter  writ-. 
ten  by  Mrs.  Allen  distinctly  says  that  she  is 
to,  and  will,  return  the  money  to  Clark  ass 
soon  as  she  can  possibly  do  so.  The  notes 
which  Allen  liad  given  to  Clark  for  the  pre- 
mium on  the  policy  had  been  sold  by  Allen 
and  were  outstanding  at  the  time  of  the 
writing  of  these  letters,  and  the  company 
had  not  then  directed  Clark  to  have  the  pol- 
icy taken  up,  but,  so  far  as  the  retord  shows, 
was  still  content  to  look  to  Clark  for  the 
small  proportion  of  the  premium  that  it  was 
to  receive.  It  was  highly  Improbable  that 
Clark  would  demand  or  expect  that  the  pol- 
icy would  be  surrendered  while  he  or  his  as- 
signees' were  still  holding  the  notes  of  the 
assured,  and  Incredible  that  the  appellee  and 
her  husband  would  consent  to  surrender  the 
policy,  and  not  receive  the  notes  which  had 
been  given  for  the  premiums  thereon.  Whettt- 
er  the  policy  was  surrendered  to  Clark  to  be 
canceled,  or  as  a  pledge  to  secure  the  repay- 
ment  of  the  money  loaned  by  Clark  to  appel- 
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lee,  could  not  be  determined  as  a  matter  of 
Jaw,  but  was  for  the  decision  of  the  Jury. 

Olark  testified  that  the  assured  promised  at 
different  times  to  surrender  the  policy.  But 
it  was  not  shown  that  the  assured  had  the 
power  to  cancel  the  policy.  The  appellee 
was  named  as  benefldary  in  the  policy,  and 
bad  possession  of  the  instrument  She  had  a 
vested  right  In  the  fund  provided  to  be  paid 
by  the  policy,  unless  power  to  divest  that 
right  was  expressly  reserved  to  the  assured 
by  a  provision  of  the  policy.  3  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  980;  Glanz  v.  Gloeclc- 
ler,  104  111.  573,  44  Am.  Rep.  94.  The  policy 
was  not  produced  in  evidence,  nor  was  it 
proven  to  confer  upon  the  assured  author- 
ity to  assign  the  policy  or  divest  the  rights  of 
the  beneficiary.  The  application,  which  was 
produced  In  evidence,  did  not  provide  It 
should  become  a  part  of  the  policy,  nor  was 
it  shown  that  any  provision  of  the  policy  in- 
corx>orated  the  application  as  a  part  thereof. 
Therefore  any  statement  made  in  the  applica- 
tion as  to  the  right  of  the  assured  to  control 
the  fund  is  unimportant,  as  the  right  of  the 
beneficiary  is  to  be  determined  from  the  pro- 
visions of  the  policy.  The  policy  was  traced 
to  the  possession  of  the  appellant  company, 
and  was  not  produced  In  evidence.  Hence 
the  trial  court  properly  ruled,  in  passing  upon 
the  motion  to  direct  a  peremptory  verdict, 
and  in  giving  and  refusing  Instructions,  that 
the  assured,  the  husband,  had  no  power  to 
agree  to  or  promise  to  surrender  the  policy 
for  cancellation. 

The  observations  heretofore  made  as  to 
the  interest  of  the  appellee  in  the  policy  dis- 
pose of  the  suggestion  that  the  action  could 
not  be  maintained  for  the  want  of  proof 
that  the  plaintiff  had  either  a  general  or  spe- 
cial interest  in  the  policy.  The  true  measure 
of  damages  was  the  face  value  of  the  policy, 
there  being  no  evidence  that  Its  collectible 
value  was  less.  Hayes  v.  Massachusetts  Mu- 
tual Life  Ins.  Co.,  125  111.  626,  18  N.  E.  B22, 
1  L.  R.  A.  303. 

Interest  at  the  legal  rate  from  the  date  of 
the  conversion  was  properly  allowed,  accord- 
ing to  the  universal  rule. 

The  title  to  the  policy  and  right  of  action 
thereon  were  in  Mrs.  Allen,  the  appellee,  at 
the  time  of  the  conversion  of  the  policy,  and 
the  action  was  therefore  property  brought  in 
her  name.  Arthur  Keitbley  was  named  as 
beneficial  plaintiff,  for  the  reason  that  be 
held  an  instrument  In  writing,  signed  by 
Mrs.  Allen,  purporting  to  assign  the  policy, 
or  the  benefit  thereof,  to  bim  as  security  for 
money  advanced  by  blm  to  her,  and  for  his 
fees  as  attorney  for  her.  Mrs.  Allen  had 
only  a  right  of  action.  It  was  not  nego- 
tiable. The  Int^est  of  Kelthley  was  equi- 
table only,  and  the  suit  therefore  properly 
proceeded  in  ber  name,  with  that  of  Keitbley 
as  usee. 

During  the  course  of  the  trial  the  appel- 
lant company  asked  the  court  to  discbarge 
one  of  the  Jurors  (Qeorge  C.  Joseph)  on  ac- 


count of  alleged  improper  relations  between 
the  Juror  and  said  Kelthley.  In  support  of 
this  application.  It  was  represented  to  the 
court  that  a  minor  daughter  of  said  Keitb- 
ley, the  beneficial  plaintiff,  and  also  the  at- 
torney for  the  plaintiff,  negligently  drove  a 
buggy  upon  and  against  one  Thomas  H. 
Tamplin,  the  father-in-law  of  the  said  Juror 
Joseph,  and  injured  him;  that  Tamplin  had 
no  property,  and  was  cared  for  by  the  said 
Joseph;  that  Kelthley  had  attempted  to  ne- 
gotiate with  Joseph  and  Us  wife  for  a  settle- 
ment of  the  claim  for  damages  occasioned 
by  the  injury  to  Tamplin;  that  Kelthley  had 
at  various  times  sent  checks  to  the  wife  of 
Joseph  to  be  used  in  caring  for  Tamplin; 
that  the  question  of  damages  was  pending 
and  undetermined;  and  that  Joseph  relied 
upon  the  good  will  of  Keitbley  to  secure  a 
satisfactory  settlement  It  was  otherwise 
disclosed  to  the  court  that  the  daughter  of 
Kelthley,  when  Tamplin  was  injured,  was 
not  engaged  in  the  affairs  of  her  father,  nor 
did  be  know  that  she  was  riding  in  the 
buggy,  and  did  not  in  any  manner  authorize 
or  direct  her  to  do  so;  that  he  had  volun- 
tarily contributed  money  to  Mrs.  Joseph  to 
pay  for  a  nurse  for  her  father;  that  Mrs. 
Joseph  had  charge  of  the  house  and  kept 
boarders;  that  there  had  never  been  any 
discussion  or  mention  of  a  claim  of  damages 
in  any  way;  that  he  had  never  been  asked 
by  any  of  them  to  pay  anything;  and  that 
he  had  never  discussed  the  matter  at  any 
time  with  Joseph.  No  right  of  action  existed 
against  Kelthley  for  the  acts  of  the  minor 
daughter,  so  far  as  the  case  was  disclosed 
to  the  court  Any  right  of  action  which  ex- 
isted would  be  ip  favor  of  Tamplin  and 
against  the  daughter,  and  neither  Joseph  nor 
Kelthley  would  have  any  legal  interest  in 
the  result  of  the  action.  It  is  not  Insisted 
that  Joseph,  on  his  voir  dire,  made  any  eva- 
sive or  misleading  answers,  nor  that  he  did 
not  fully  and  clearly  answer  all  questions 
that  were  put  to  blm.  The  Juror  was  ac- 
cepted and  duly  sworn,  and  no  more  ap- 
peared than  that  it  might  be  feared  he  would 
be  more  favorably  inclined  to  the  cause  of 
the  plaintiff  than  that  of  the  defendants. 
This  could  have  been  discovered  by  the  ap- 
pellant company  before  the  Juror  was  ac- 
cepted, for,  as  before  said,  the  Juror  franUy 
and  fully  answered  all  questions  that  were 
asked  him.  Such  question  must  be  commit- 
ted in  the  greater  degree  to  the  discretion 
of  the  trial  courts  and  we  do  not  feel  that  It 
can  be  said  the  action  taken  by  the  court 
In  this  instance  prejudiced  the  cause  of  the 
appellant  company,  or  was  an  abuse  of  the 
discretionary  authority  of  the  court 

During  the  trial  one  Whlttaker,  one  of  the 
Jurors,  became  ill,  and  the  court  on  being 
advised,  ordered  an  adjournment  of  the  court 
until  the  hour  of  2  o'clock  in  the  afternoon. 
At  that  hour  the  appellant  company  entered 
a  motion  to  discharge  the  Jury  and  continue 
the  cause  on  account  of  the  Illness  of  the 
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Juror.  The^urt,  without  deciding  the  mo- 
tion.  adjourned  the  trial  until  the  following 
morning,  at  which  time  the  court  Interro- 
gated the  Juror,  and  decided  that  his  health 
would  penult  him  to  sit  in  the  case,  and 
that  he  was  mentally  capable  of  discharging 
his  duties  as  a  Juror.  We  have  consulted 
the  statements  of  the  Juror  made  In  answer 
to  the  questions  asked  him  by  the  court,  as 
preserved  in  the  record,  and  agree  with  the 
view  held  by  the  court  that  the  Juror  was 
mentally  and  physically  competent  to  per- 
form the  duties  of  a  Juror. 

We  have  examined  the  various  alleged  er- 
rors of  the  court  in  ruling  as  to  the  admis- 
sibility of  testimony,  and  find  no  error  re- 
versible In  character.  It  could  not  have 
prejudicially  affected  the  appellant  company 
to  permit  the  appellee,  over  the  objection  of 
the  company,  to  answer  the  questlpn  how 
long  Clark  had  been  agent  of  the  appellant 
company,  for  the  reason  that  the  witness  an- 
swered that  she  did  not  know.  It  may  be 
that  the  question  assumed  that  Clark  was  or 
had  been  an  agent  of  tbe  appellant  company. 
The  proof  upon  that  question  had  placed  the 
fact  that  he  was  agent  of  the  company  so 
far  beyond  all  controversy  that  it  could  not 
be  seriously  urged  that  such  an  assumption 
would  Justify  a  reversal  of  the  Judgment. 

The  financial  condition  of  the  assured, 
Joseph  H.  AUen,  was  immaterial,  and  the 
many  different  offers  of  the  appellant  com- 
pany to  Introduce  proof  on  that  point  were 
properly  overruled. 

It  was  also  proper  to  refuse  to  allow  cer- 
tain questions  to  be  propounded  to  the  physi- 
cian who,  as  medical  examiner  for  the  com- 
pany, examined  the  assured.  The  only  rea- 
son urged  in  the  brief  in  support  of  the  ad- 
missibility of  answers  to  the  questions  is 
that  they  were  proper,  as  tending  to  show 
the  possibility  of  collusion  between  the  as- 
sured and  the  medical  examiner.  We  think 
tbey  were  too  remote  to  establish  a  mere  pos- 
sibility, even  if  mere  possibilities  were  com- 
petent to  establish  a  defense. 

The  question  desired  to  be  propounded  by 
the  appellant  company  to  Its  secretary,  Eas- 
ton,  viz.,  "State  whether  or  not,  since  the 
24th  of  February,  1902,  there  has  been  In  ex- 
istence any  policy  or  contract  of  liisurance 
by  the  Mutual  Life  Insurance  Company  of 
New  York  upon  the  life  of  Joseph  H.  Allen, 
formerly  of  Peoria  and  Elmwood,  Illinois," 
did  not,  as  the  appellant  company  insists, 
call  upon  the  witness  to  state  the  action 
taken  by  the  company  in  the  way  of  a  for- 
mal cancellation  of  the  policy,  but  more 
plainly  called  for  the  opinion  of  the  witness 
on  the  question  whether  the  policy  had  been 
surrendered  or  its  validity  destroyed  In  any 
way.    It  was  properly  refused. 

The  complaint  is  groundless  that  the  court 
refused  to  permit  the  appellant  company,  on 
cross-examination  of  the  witness  Owen,  after 
tearing  brought  out  that  he  was  manager  for 
8  co-operative  building  company,  to  ask  him 


what  were  the  purpose  and  object  of  such  co- 
operative company. 

It  would  unreasonably  extend  this  opinion 
to  state  and  discuss  a  number  of  other  com- 
plaints as  to  the  rulings  of  the  court  on  queS' 
tions  of  the  admissibility  of  evidence.  It 
must  suffice  to  say  we  have  considered  them, 
and  find  no  error  reversible  in  character. 

Instruction  No.  1  given  at  the  request  of 
the  appellee  correctly  advised  the  Jury  that 
the  burden  was  on  the  appellant  company  to 
show  that  false  answers  were  made  to  ques- 
tions contained  In  the  application  for  the  in- 
surance. It  is  conceded  the  instruction  stat- 
ed the  correct  principle  of  law,  but  the  con- 
tention is  that  in  drafting  the  instruction  the 
word  "answers"  was  used  In  the  plural,  and 
therefore  charged  the  Jury  that  it  was  In- 
cumbent on  the  appellant  company  to  prove 
that  all  of  the  answers  in  the  application,  or 
at  least  two  of  such  answers,  were  false. 
This  is  an  unreasonable  and  unwarranted 
view  of  the  meaning  that  would  ordinarily 
be  given  the  Instruction. 

Instruction  No.  3  advised  the  Jury  as  to 
the  legal  effect  of  knowledge  on  the  part  of 
the  agent  of  a  life  insurance  company  as  to 
the  habits  and  health  of  an  applicant  for  In- 
surance, and  as  to  the  extent  to  which  the  In- 
surance company  would  be  bound  by  sucb 
knowledge.  There  is  no  ground  for  the  crit- 
icism that  the  Instruction  might  have  been 
taken  by  the  Jury  to  have  reference  to  the 
knowledge  which  Clark  acquired  after  the 
making  of  the  application  for  insurance. 

Instruction  No.  5  given  for  appellee  ad- 
vised the  Jury  as  to  the  legal  effect  of  the  ac- 
ceptance by  Clark  of  the  notes  of  Allen  in 
payment  of  the  premium  for  one  year,  and 
the  criticism  upon  It  is  that  the  "contract 
of  insurance"  provided  that  the  insurance 
should  not  take  effect  until  the  first  premliun 
should  be  paid.  The  policy,  though  traced 
to  the  bands  of  the  appellant  company,  was 
not  produced  in  evidence.  The  "contract  of 
insurance"  referred  to  by  counsel  Is  the  ap- 
plication for  the  policy,  and  the  meaning  of 
the  particular  clause  therein  which  they  in- 
sist renders  this  instruction  Improper  is  that 
liability  of  the  company  shall  not  attach  un- 
til the  policy  shall  have  been  Issued  and 
signed  by  the  company;  and  there  Is  nothing 
therein  which  forbids  payment  of  the  pre- 
miums by  notes  payable  to  the  agent,  in  pur- 
suance of  the  custom  in  force  between  the 
company  and  its  agents.  In  the  absence  of 
proof  of  a  clause  in  tlie  policy  providing  the 
policy  shall  be  void  in  the  event  the  pre- 
mium is  not  paid  at  the  maturity  of  a  note 
or  notes  taken  for  the  premium,  default  in 
the  payment  of  the  note  will  not  work  a  for- 
feiture of  the  policy.  19  Am.  &  Eng.  Eney. 
of  Law  (2d  Ed.)  47,  and  notes;  United  States 
Life  Ins.  Co.  V.  Ross,  159  111.  476,  42  N.  E. 
859;  May  on  Insurance  (2d  Ed.)  i  S7. 

The  objection  to  the  seventh  Instruction  li> 
that  It  Ignores  the  fact  that  If,  under  appel- 
lee's contention,  Clark  held  the  policy  for  a 
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loaa,  ha  had  a  rfgrbt  to  Ktain  tba  poweariwi 
«f  the  policy.  Olark  surrendered  tba  P0U47 
to  tb»  cemptmy  for  cancellation,  and  the  in- 
struction advised  tbe  Jury  as  to  bis  right  to 
do  so  If  he  held  It  as  security  only,  and  aa  to 
the  legal  effect  of  the  cancellation  U  Clark 
held  the  policy  aa  security  only  for  a  loan. 
Any  reference  to  the  right  of  Clark  to  have 
held  the  poesesslon  of  the  policy  as  security 
was  manifestly  unnecessary,  as  he  did  not  so 
retain  It,  but  surrendered  It  to  the  company 
to  be  canceled. 

Instruction  No.  22  asked  by  appellant  was 
properly  refused.  It  asked  the  court  to  in- 
struct the  Jury,  as  a  matter  of  law,  that  the 
letters  hereinbefore  referred  to— one  written 
by  Clark  to  Joseph  H.  Allen,  and  the  other 
In  reply  thereto,  written  by  tbe  appellee  to 
Claric — do  not.  In  law,  constitute  an  agree- 
ment on  tbe  part  of  Clark  to  loan  money  to 
the  appellee,  and  take  the  policy  as  secuiity 
therefor.  As  we  bare  before  shown,  these 
letters,  within  themselves,  did  not  constitute 
the  contract  between  the  appellee  and  Clark. 
They  were  admissible  in  evidence  as  tending, 
together  with  other  evidence,  to  establish  tlie 
contract  Tbe  appellant  contended  the  let- 
ters alcoe  should  be  considered  In  ascertain- 
ing tbe  contract  between  these  parties,  and 
that  they  established  that  tbe  policy  was 
surrendered  to  Clark,  and  not  deposited  with 
him  as  security;  but  tbe  court  correctly  re- 
fused to  so  interpret  the  letters,  or  to  -hold 
tbat  tbe  letters  alone  must  be  resorted  to  as 
tbe  only  evidence  of  the  contract  The  in- 
struction'was  therefore  properly   refused. 

All  tbat  was  proper  to  be  given  in  appel- 
lant's instructions  Nos.  24  and  25  was  clearly 
and  plainly  made  known  to  the  Jury  by  in- 
structions Nos.  13,  17,  and  other  given  in- 
structions. 

The  court  properly  refused  to  instruct  tbe 
Jury,  as  asked  by  appellant's  instruction  No. 
26,  refused,  that  tliere  was  no  evidence  show- 
ing any  loan  from  the  defendant  Clark  to  the 
plaintiff  upon  the  policy  as  security  therefor, 
and  instruction  No.  27,  refused,  requesting 
the  court  to  charge  the  Jury  that  there  was 
no  evidence  to  show  that  Clark  did  not  per- 
form all  of  the  conditions  which  it  appeared 
from  the  evidence  he  was  to  perform  as  a 
condition  of  having  tbe  policy  delivered  to 
him.    There  was  evidence  tending  to  show 
the  appellee  did  not  give  up  tbe  policy  to 
Clark  to  be  canceled,  and  tliat  she  received 
tbe  money  from  him  with  the  understanding 
on  her  part,  at  least,  tbat  she  was  to  repay 
it    Clark  did  not  return  the  notes  of  Allen 
.when  he  got  the  policy.    He  did  not  have  the 
>notes  then.    They  were  to  the  possession  of 
<lhe  person  to  whom  be  bad  transferred  them, 
.and  remained  in  the  possession  of  his  as- 
signee until  after  the  institution  of  this  suit 
I  by  the  appellee.    He  bad  not  been  notified 
;  by  the  company  to  take  up  the  policy  when 
he  received  it  from  the  appellee.    After  re- 
ceiving it  from  her,  he  retained  it  to  his  pos- 
'.aesalon  some  10  or  12  days,  and  did  not  no- 


tify til*  opmpaay  that  h«  had  tt.  The  cash* 
ler  of  the  company,  luvlng  learned  that 
Clark  had  tbe  policy,  toformed  tbe  company, 
and  it  ordered  him  to  surrender  the  policy 
to  it,  and  he  did  so.  It  was  for  tbe  jury  to 
determine,  from  all  the  facts  and  drcnm- 
Btances  to  proof,  whether  Clark  received  the 
policy  as  being  surrendered  for  cancellation, 
or  as  security  for  the  money  which  appellee 
had  received  from  him;  and  instructions  Nos. 
28  and  27,  if  given,  would  have  tovaded  the 
province  of  tbe  Jury.  The  Judgment  of  tbe 
Appellate  Court  is  affirmed. 
Judgment  a^rmed. 


(lU  nL  1411 

OAGB  et  al.  r.  CAMQROIt. 

(Supreme  Court  of  Illinois.    Oct  24,  1S04)  ' 

DEBU— ABSUXPnON  CLAUSE  —  CONSTRUCTION  — 
EJUSDEM  GENERIS— PAROL  EVIDENCE — AD>II8< 
6IBILITT— EQmxy  JUBIBDICTION— INTEBVEN> 
TION  —  OaOEB  — ACCEfXANOE  —  SIATUTE  OV 
FBAUD3. 

1.  Wliere  a  deed  provides  that  the  grantee 
shall  asuame  and  pay  existing  mortgages,  liens, 
taxes,  and  claims  of  any  and  every  desoription, 
the  maxim  of  ejusdem  generis  has  no  application 
to  restrict  the  phrase  "and  claims  of  any  and 
every  description"  to  snch  claims  as  are  in- 
dicated by  tbe  preceding  words  "mortgages,  liens, 
and  taxes." 

2.  Wtiere  a  deed  provides  that  the  grantee 
shall  assume  and  pay  existing  mortgages,  liena^ 
taxes,  and  claims  of  any  and  every  description, 
the  presumption  is  that  such  payments  were  a 
part  of  the  consideration  for  the  conveyance. 

3.  Where  a  deed  provides  that  the  gi-antee 
shall  assume  and  pay  existing  mortgages,  liens, 
taxes,  and  claims  of  any  and  every  description, 
parol  evidence  is  admissible  to  show  tbe  cir- 
cumstauces  surrounding  the  parties  at  tbe  time 
tbe  instrument  wag  executed,  so  that  the  court 
may  view  the  instrument  from  the  standpoint 
of  the  parties  who  executed  it,  and  l>e  thereby 
tbe  better  enabled  to  determine  the  sense  to 
which  the  words  used  were  totended  to  tw  under- 
stood. 

4.  Parol  evidence  ia  also  admissible  to  identify 
the  subject-matter  of  the  clause. 

5.  Parol  evidence  is  also  admissible  to  show 
the  true  consideration  when  the  presumption 
that  the  payment  of  such  claims  was  part  of 
the  consideration  has  not  been  overthrown. 

0.  Where  a  deed  containing  a  clause  whereby 
tbe  grantee  assumed  existing  incumbrances  and 
claims  is  accepted  and  placed  on  record  with 
knowledge  of  its  contents,  tt  is  binding  on  the 
grantee,  thongb  its  execution  took  place  throu^ 
an  agent  for  the  grantee. 

7.  Where  a  deed  contained  a  clause  by  whidi 
the  grantee  assumed  and  agreed  to  pay  existine 
mortgages,  liens,  taxes,  and  claims  of  any  and 
every  description,  the  assumption  created  a 
charge  on  the  land. 

8.  Complainant  took  title  to  certain  real  es- 
tate to  enable  an  insolvent  contractor  and  build- 
er to  procure  a  loan  to  pay  for  the  erection  o( 
improvements  thereon.  The  only  consideration 
for  the  deed  was  a  stipulated  sum  as  payment 
for  the  service.  In  the  course  of  erecting  the 
improvements,  the  complainant  became  person- 
ally liable  for  debts  incurred  by  tbe  contractor, 
who  finally  had  the  property  transferred  to  an- 
other person,  and  to  protpct  the  complainant  the 
deed  required  the  grantee  to  assume  the  pay- 
ment of  existing  mortgages,  liens,  taxes,  and 
claims  of  any  and  every  description.  The  gran- 
tee was  a  bookkeeper  m  the  employ  of  the  de- 
fendant, who  was  the  l)cneGcial  grantee,  and 
there  was  no  consideration  for  to*  transfer. 
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SabaeqnenUr  th«  property  waa  conveyed  with- 
out oonBideration  to  tbe  defendant,  the  deed  re- 
citing tliat  the  defendant  assumed  the  payment 
of  incnmbrancea  of  record  on  that  date.  The 
complainant  has  taken  for  his  protection,  be- 
fore his  transfer  of  the  property,  an  indemnify- 
ing mortgage  on  the  property  from  the  con- 
tractor, lleld,  that  complainant  was  entitled  to 
maintain  a  bill  in  equity  against  the  defendant 
on  behalf  of  himself  and  others  having  claims 
against  the  property,  arising  out  of  the  trans- 
action, who  desired  to  join  in  the  suit  to  en- 
force such  payments  on  the  defendant's  refusal 
to  make  them. 

9.  All  persons  whose  demands  were  within  the 
assumption  clause  of  the  deed  of  defendant's 
grantor  were  entitled  to  intervene  in  a  suit  by 
the  complainant  to  enforce  their  claims. 

10.  Reference  to  property  by  the  street  num- 
bers, in  an  order  for  payment  out  of  moneys 
dne  for  work  done  on  a  building,  is  a  suflScient 
identification  of  the  property  to  take  an  accept- 
ance of  the  ordrr  indorsed  on  the  back  thereof 
out  of  the  statute  of  frauds,  though  the  location 
of  the  property  is  not  referred  to  in  the  accept- 
ance. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Suit  by  EU  A.  Gage  against  William  A. 
-Cameron,  Croall  and  otbers  Interveners. 
From  a  Judgment  ot  the  Appellate  Court  re- 
versing a  decree  in  favor  of  complainant  and 
interveners,  the  complainant  and  interveners 
appeal.   Reversed. 

Tbls  Is  an  appeal  from  a  Judgment  of  the 
Appellate  Court  reversing  a  decree  of  the 
-circuit  court  renderedi  in  favor  of  tbe  ap- 
I)ellaiits  without  remanding  the  cause. 

The  original  bill  was  filed  on  September 
13,  1901,  by  Eli  A.  Gage,  appellant,  as  com- 
plainant against  the  appellee,  William  A. 
-Cameron,  and  John  McSorley  and  G.  H.  Det- 
lor,  as  defendants,  and,  after  setting  up  an 
arrangement  between  complainant  and  Mc- 
Sorley for  the  erection  of  a  large  flat  build- 
ing upon  sublets  6  to  9,  both  inclusive,  of 
Sidney  Kent's  Subdivision,  etc.,  in  Chicago, 
Cook  county,  by  the  terms  of  which  com- 
plainant was  to  hold  the  legal  title  to  said 
property,  the  bill  alleged  that  Anna  Oonnell 
■  and  her  husband,  by  warranty  deed,  con- 
veyed said  premises  to  complainant,  which 
warranty  deed  was  dated  October  21,  1899, 
and  recorded  November  23,  1900;  that  by 
warranty  deed^  dated  October  11,  1900,  and 
recorded  November  23, 1900,  the  complainant. 
Gage,  conveyed  said  lots  to  Detlor,  and  that 
subsequently,  by  deed  dated  December  27, 
1900,  recorded  February  27,  1901,  Detlor  con- 
veyed said  lots,  with  the  improvements  there- 
on, to  appellee,  Cameron;  and  the  bill  prayed 
that  Cameron  might  be  declared  to  hold  said 
property  In  trust  for  the  benefit  of  com- 
plainant. Gage,  and  such  persons  and  cor- 
porations as  furnished  labor  and  material 
for  the  construction  of  said  building,  for 
which  they  had  not  been  paid;  and  that  the 
deeds  from  complainant  to  Detlor,  and  from 
Detlor  .to  Cameron,  shotild  be  declared  null 
and  void,  and  set  aside;   that  Cameron  be 

VIO.  Sm  Franda,  Btatute  ot,  toL  IS,  Cent.  Dig. 


enjoined  from  transferring,  and  that  a  re- 
ceiver be  appointed,  and  for  general  relief. 
Answers  were  flled  to  the  original  bill  by 
Cameron  and  Detlor.  On  December  10,  1901, 
William  A.  Cameron,  one  of  the  defendants, 
filed  a  cross-bill,  praying  that  a  certain  con- 
tract or  indemnity  mortgage  executed  by 
John  McSorley  and  Ills  wife  to  the  com- 
plainant. Gage,  dated  November  2S,  1900, 
and  recorded  March  13,  1901,  might  be  set 
aside  as  a  cloud  upon  Cameron's  title,  and 
delivered  up  to  be  canceled.  This  cross-bill 
was  answered  by  Gage,  the  complainant  be- 
low, who  set  up  the  execution  and  delivery 
by  him  to  Detlor,  or  Cameron,  of  the  deed 
dated  October  11,  1900,  together  with  an 
assumption  clause  therein,  and  alleged  that, 
although  said  deed  recited  the  consideration 
of  $1,000,  yet  no  sum  of  $1,000,  or  any  sum, 
was  paid  by  him,  and  that  the  real  con- 
sideration of  said  deed  of  October  11.  1900, 
was  that  a  loan  might  be  made  on  said  prop- 
erty with  which  to  pay  the  indebtedness  in- 
curred by  John  McSorley  or  the  Central 
Brick  &  Stone  Company  and  obligations  In- 
curred by  Gage  in  connection  with  the  build- 
ing upon  said  premises,  and  to  pay  certain 
orders,  which  had  been  accepted  by  Gage, 
payable  personally,  or  out  of  the  loan  to  be 
made  upon  the  property;  and  the  further 
agreement  in  said  deed  contained  being  the 
assumption  clause  above  referred  to  and 
hereinafter  quoted.  The  answer  of  Gage  to 
the  cross-bill  also  mentions  many  of  the 
claims  whose  payment  was  assumed  by  said 
deed,  and  also  states  that  the  Instrument 
sought  to  be  removed  as  a  cloud  was  made 
and  delivered  by  McSorley  to  Gage  before 
the  deed  from  the  latter  to  Detlor  was  de- 
livered, and  was  one  of  the  mortgages  as- 
sumed in  that  deed,  and  admits  that  McSor- 
ley had  an  equitable  interest  in  the  profits 
of  said  property,  but  denies  that  Cameron 
purchased  that  interest  for  a  good  and  valu- 
able consideration.  The  answer  further 
stated  that  Cameron  took  the  title  to  the 
property  subject  to  the  mortgages,  liens, 
taxes,  and  claims  of  every  description,  and 
agreed  to  pay  the  same,  but  refused  to  do  bo. 
On  December  30,  1901,  Gage  flled  an 
amended  bill,  in  which,  after  referring  to 
the  execution  of  the  deed  by  Anna  Connell 
and  husband  to  Gage  on  October  21,  1899, 
under  the  arrangement  above  referred  to,  it 
was  alleged  tliat  McSorley  caused  contracts 
to  be  made  by  the  Central  Brick  &  Stone 
Company,  a  corporation  of  which  McSorley 
was  president,  for  the  purpose  of  erecting 
said  building,'  and  thereby  large  indebted- 
ness was  incurred  in  that  connection;  that 
McSorley,  for  himself  and  said  company, 
agreed  with  Gage  that  a  loan  should  be 
placed  on  said  property  as  soon  as  the  build- 
ing should  be  under  roof,  out  of  the  proceeds 
of  which  the  Indebtedness  so  incurred,  and 
the  obligations  inourred  by  Gage  by  reason 
of  certain  orders  accepted  by  him,  and  also 
certain  claims  against  McSorley  individually. 
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as  well  as  the  cost  of  building  the  building, 
should  be  paid;  that  Gage,  who  was  to  hold 
the  title  during  the  erection  of  said  building, 
accepted  certain  orders,  drawn  on  him  In  con- 
nection with  erecting  the  same,  payable  out 
of  said  loan,  and  agreed  that  certain  other 
matters  should  be  paid  out  of  the  money 
to  be  so  raised;  that  Gage  attempted  to  make 
such  loan  sufficient  for  said  purposes,  but 
wag  unable  to  do  so;  that  Cameron  had  fur- 
nished material  for  use  in  said  building,  for 
which  McSorley,  or  the  Central  Brick  & 
Stone  Company,  had  become  Indebted;  that 
thereupon  it  was  agreed  between  Gage,  Mc- 
Sorley, Cameron,  and  Detlor,  the  latter  being 
In  the  employ  of  Cameron,  that  Gage  should 
transfer  the  property  to  Detlor,  and  in  con- 
sideration thereof  a  loan  should  be  made 
upon  the  property  In  a  sum  sufficient  to  pay 
all  of  the  Indebtedness  remaining  unpaid 
and  whatever  would  be  necessary  to  com- 
plete the  building;  that  the  grantee  in  said 
deed  of  October  11,  1900,  should  assume  and 
agree  to  pay  existing  mortgages,  liens,  taxes, 
and  claims  of  any  and  every  description,  and 
should  hold  the  title  for  said  purpose,  and 
for  the  benefit  of  Gage,  McSorley,  and  Cam- 
eron; that,  relying  upon  said  agreement; 
complainant,  by  said  warranty  deed  of  Oc- 
tober 11, 1900,  conveyed  the  property  to  Det- 
lor; that  said  deed,  which  la  the  usual  short 
form  of  a  warranty  deed,  makes  the  follow- 
ing recitation,  after  the  description  of  the 
property  conveyed,  to  wit:  "Subject,  how- 
ever, to  existing  mortgages,  liens,  taxes  and 
claims  of  any  and  every  description,  which 
the  party  of  the  second  part  assumes  and 
agrees  to  pay;"  that  said  deed  was  acknowl- 
edged on  October  17,  1900,  but  not  recorded 
until  November  23,  1900;  that  the  real  con- 
sideration of  said  deed  was  as  above  stated, 
no  sum  of  money  having  been  paid  to  Gage 
for  said  transfer;  that  said  deed  of  October 
11,  1900,  was  accepted  by  Detlor  for  Cam- 
eron, and  therefore  accepted  by  Cameron, 
and  that  Cameron  and  Detlor  thereby  Joint- 
ly and  severally  agreed  to  pay  said  mort- 
^ges,  liens,  taxes,  and  claims  of  every  de- 
scription, and  said  property  thereby  became 
oharged  therewith;  that,  by  the  deed  dated 
December  27, 1900,  Detlor  conveyed  the  prop- 
erty to  Cameron,  who  became  possessed 
thereof,  charged  with  and  subject  to  said 
mortgages,  liens,  taxes,  and  claims;  that,  as 
Gage  had  incurred  on  behalf  of  McSorley  and 
the  Central  Brick  &  Stone  Company  indebt- 
edness In  connection  with  said  building,  Mc- 
Sorley agreed  to  save  him  harmless,  and  for 
that  purpose  made  the  Indemnity  mortgage 
above  referred  to,  which  was  made  and  de- 
livered before  the  delivery  of  the  deed  from 
Gage  to  Detlor.  and  is  one  of  the  claims 
assumed  by  the  grantee  in  said  deed;  that 
at  that  time  McSorley  had  an  Interest  In  the 
profits  that  might  arise  from  the  sale  of  said 
lots  and  In  the  property  itself;  that  McSor- 
ley claimed  that  said  indemnity  contract 
should  not  be  recorded,  as  it  might  Inter- 


fere with  the  proposed  loan,  and  Gage,  re- 
lying upon  the  agreement  of  the  parties,  did 
not  record  the  same;  that  no  loan  was  made 
while  Detlor  held  the  title,  and  none  of 
said  indebtedness  or  claims  was  paid  by  any 
of  the  defendants;  that  McSorley  and  Cam- 
eron conspired  together  to  defraud  Gage,  and 
those  who  had  furnished  labor  and  materials 
for  the  said  building,  and  other  creditors 
and  claimants,  and  fraudulently  agreed  that 
Cameron  should  purchase  McSorley's  Inter- 
est In  the  property,  and  In  any  contracts  he 
might  have  In  regard  to  the  same,  for  $5,000 
In  money  or  notes;  that  said  property  should 
be  transferred  to  Cameron,  and  that  none 
of  the  liens  or  claims  thereafter  in  the  bill 
referred  to  should  be  paid,  and  that  none  of 
the  Indebtedness  already  Incurred  In  erect- 
ing the  building  should  be  paid,  except  so 
far  as  It  was  specifically  recorded  or  a  me- 
chanic's lien  upon  the  property,  and  that 
Cameron  should  take  the  property  subject 
only  to  such  recorded  incumbrances  and 
liens,  and  should  complete  the  building  and 
become  the  owner  of  It,  which  was  of  great 
value,  for  a  grossly  Inadequate  consideration; 
that  Cameron  now  claims  to  be  a  bona  fide 
purchaser  of  the  property,  and  to  own  the 
same  in  fee,  free  from  the  liens  and  claims 
set  forth  in  the  bill,  and  refuses  to  recognize 
and  pay  the  same;  that  his  acquisition  of 
the  property  was  in  fraud  of  the  rights  of 
Gage  and  the  claimants,  and  that  the  pur- 
chase price  alleged  to  have  been  paid  by 
Cameron  was  inadequate,  and  was  $25,000 
less  than  the  actual  value  of  the  property; 
that  the  conveyance  of  the  property  by  Det- 
lor to  Cameron  on  December  27,  1900,  which 
was  in  pursuance  of  an  agreement  between 
McSorley  and  Cameron,  was  made  without 
Gage's  knowledge,  and  that  Cameron  took  a 
transfer  of  all  McSorley's  Interest  In  the 
property,  and  In  the  rents  and  profits  there- 
of; that  Cameron  paid  McSorley  a  small  sum 
of  money,  and  gave  notes  either  of  himself 
or  of  the  corporation  above  referred  to;  that 
some  of  said  notes  have  not  been  paid,  and 
should  be  paid  to  Gage  on  his  Indemnity 
mortgage. 

The  amended  bill  then  sets  up  certain 
claims,  the  payment  of  which  is  alleged  to 
have  been  assumed  by  the  grantee  in  the 
deed  of  October  11,  1900;  that  certain  of  the 
claimants  have  commenced  suit  against  Gage 
on  said  claims  and  recovered  Judgment;  that 
Cameron  and  Detlor  refuse  to  pay  the  claims 
in  question,  and  that  Detlor  Is.  without 
means,  and  is  unable  to  pay  the  same;  that 
Gage,  the  complainant,  brings  this  suit  in  his 
own  behalf,  and  in  behalf  of  any  other  claim- 
ants referred  to  who  desire  to  Join  therein. 
The  amended  bill  mokes  McSorley,  Cameron, 
and  Detlor  defendants,  and  requires  them  to 
set  forth  all  the  facts  and  circumstances  re- 
garding the  conveyances  from  Gage"  to  Det- 
lor, and  from  Detlor  to  Cameron,  and  from 
McSorley  to  Cameron,  and  the  amount  of 
money  paid  by  Cameron  to  McSorley,  and 
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tbe  amoimt  of  money  paid  ont  by  Cameron 
on  accotmt  of  said  buildings,  and  tbe  amowit 
of  rents  received  by  blm;  tbat  McSorley  may 
set  fortb  a  full  list  of  tbe  claims;  tbat  Cam- 
eron be  declared  to  bold  tbe  property  In  trust 
for  tbe  benefit  of  Gage,  and  tboae  wbo  fur- 
nlsbed  labor  or  material  for  said  building 
and  bave  not  been  paid  tberefor;  tbat  Gage 
be  allowed  to  bave  a  Hen  upon  tbe  property 
for  the  amount  of  tbe  judgments  In  favor  of 
certain  of  the  claimants,  and  for  all  other 
claims  upon  which  be  is  personally  liable; 
that  there  be  an  accounting  of  tbe  claims 
and  liens  assumed  by  Cameron  or  Detlor,  or 
either  of  them,  and  tbat  Gage  and  tbe  other 
claimants  may  have  Hens  upon  said  prop- 
erty; tbat  a  decree  be  entered  In  favor  of 
said  claimants;  tbat  Detlor  and  Cameron 
may  be  decreed  to  pay  the  same  by  a  short 
day,  and  In  default  thereof  tbat  the  premises 
be  sold  to  satisfy  tbe  same;  tbat  a  receiver 
be  appointed,  etc. 

The  answer  of  Cameron  and  Detlor  to  the 
original  bill  was  allowed,  by  order  of  court, 
to  stand  as  their  answer  to  tbe  amended  bill. 

On  May  6,  1902,  the  court  entered  an  Inter- 
locatory  decree  finding  that  Gage  transferred 
tbe  premises  to  Detlor  by  deed  containing 
the  clause  above  quoted;  that  they  passed  to 
Cameron  charged  with  "said  mortgages, 
liens,  taxes,  and  claims,  tbe  said  liabilities 
of  said  Gage  Incurred  with  respect  to  the 
erection  of  said  building,  and  tbe  claims  of 
said  persons  and  corporations  that  bad  fur- 
nished labor  or  material  or  funds  for,  or  had 
otherwise  contributed  to,  the  erection  of  said 
building";  tbat  Cameron  completed  said 
bnlldtng,  made  a  loan,  paid  ont  money,  and 
received  rentals;  and  by  said  interlocutory 
decree  tbe  cause  was  referred  to  a  master  to 
take  evidence  and  report  tbe  amount  and  na- 
ture of  tbe  mortgages,  liens,  taxes,  and 
claims  existing  November  23,  1900,  referred 
to  in  said  deed;  also  to  report  the  individual 
liability  Incurred  by  Gage  In  respect  to  tbe 
erection  of  said  building,  and  tbe  amounts 
and  nature  of  tbe  unpaid  claims  of  persons 
and  corporations  holding  orders  accepted  by 
Gage,  and  wbo  furnished  labor  or  materials 
or  funds  for,  or  otherwise  contributed  to,  the 
erection  of  said  building. 

Certain  creditors,  12  in  number,  holding 
claims  amounting  altogether  to  something 
over  f  10,000,  were  allowed  to  come  In  and 
file  intervening  petitions  setting  up  their 
claims  and  tbe  manner  in  which  they  were 
incurred.  To  these  intervening  petitions  an- 
swers were  filed  by  Detlor  and  Cameron. 
The  amended  bill  was  amended  by  alleging 
that  McSorley  was  insolvent. 

Tbe  master  took  testimony  and  made  a  re- 
port, making  a  statement  of  the  claims 
against  tbe  property.  Objections  and  excep- 
tions were  made  to  the  report  by  Cameron 
and  Detlor,  to  tbe  effect,  in  substance,  that 
tbe  claims  referred  to  in  bis  report  and  in 
tbe  final  decree  hereinafter  mentioned  were 
not  of  tbe  kind  or  class  included  In  the  as- 


sumption clause  in  tbe  deed,  from  Gage  to 
Detlor,  namely,  "subject,  however,  to  exist- 
ing mortgages,  liens,  taxes,  and  claims  of 
any  and  every  description,  which  the  second 
party  assumes  and  agrees  to  pay."  Tbe  ex- 
ceptions also  attacked  tbe  report  upon  tbe 
ground  that  it  found  that  Cameron  knew  or 
had  notice  of  these  claims. 

On  September  12,  1902,  the  court  overruled 
the  exceptions  to  the  report,  and  rendered  a 
final  decree,  modifying  tbe  report,  however. 
In  some  slight  particulars.  This  final  decree 
foubd  tbat  on  October  21,  1899,  Anna  Con- 
nell  conveyed  the  premises  by  warranty  deed 
of  tbat  date  to  Gage,  a  son  of  a  prominent 
citizen  of  Chicago  of  means,  but  himself 
without  means;  that  Gage  acquired  title  as 
part  of  a  plan  of  McSorley  to  erect  a  build- 
ing on  the  property  to  be  paid  for  out  of  a 
building  loan,  and  was  to  make  contracts  for 
tbat  purpose.  Gage  being  held  ont  as  owner; 
tbat  Gage  was  to  do  tbe  things  and  sign  tbe 
papers  necessary  on  his  part  for  tbat  pur- 
pose, and  was  to  be  protected  by  holding  tbe 
title,  and  ont  of  said  loan,  from  loss,  and 
was  to  receive  $500  for  holding  the  title; 
that  McSorley  used  tbe  name  of  tbe  Central 
Brick  Manufacturing  &  Stone  Company, 
sometimes  called  by  blm  tbe  Central  Brick 
&  Stone  Company,  a  corporation  of  which'  he 
was  president,  and  held  out  said  corporation 
to  be  the  original  contractor  for  said  bnild- 
Ing,  but  that  the  same  was  merely  an  instru- 
mentality in  his  hands  for  carrying  out  said 
purpose;  tbat  the  deed  frou\^Connell  to  Gage 
was  not  recorded  nntll  November  23,  1900, 
bnt  tbat  Gage  was  held  out  as  owner  to  those 
furnishing  material  and  labor  for  the  build- 
ing, to  whom  it  was  stated  that  a  loan  would 
be  made  to  pay  the  claims;  that  Gage  be- 
came personally  liable  on  certain  claims  spec- 
ified; tbat  McSorley  was  Insolvenl;  bnt  had 
some  credit  and  borrowed  some  money,  and 
used  it  in  tbe  building,  and  had  secured 
much  material  and  labor;  that  payment 
came  due  for  material,  labor,  and  borrowed 
money,  and,  to  postx>one  payment  of  the 
same,  McSorley,  personally  or  through  his 
company,  gave  written  orders  addressed  to 
Gage,  payable  out  of  tbe  loan  to  be  made, 
which  were  accepted  In  writing  by  Gage, 
payable  out  of  said  loan,  or  absolutely;  tbat 
Gage  accepted  tbe  same  with  tbe  understand- 
ing tbat  be  should  be  protected  out  of  the 
loan  and  by  holding  the  title;  tbat  be  per- 
sonally gave  his  orders,  addressed  to  Hoff- 
meyer  &  Fitzgerald,  real  estate  agents,  en- 
deavoring to  place  said  loan;  tbat  Gage  and 
McSorley  endeavored  to  make  said  loan  for 
said  purpose  and  to  complete  tbe  building, 
and  represented  to  contractors  and  others, 
wbo  furnished  material,  labor,  or  money, 
that  they  should  be  paid  out  of  the  loan  as 
soon  as  made;  that,  relying  upon  such  repre- 
sentations, said  persons  furnished  mon^, 
supplies,  etc.,  and  extended  credit  therefor; 
that  among  such  persons  was  the  Kellogg- 
Mackay-Cameron  Company,  a  corporation  of 
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which  CameroB  was  an  oflScer;  that  said 
company  famished  material  for  heating  ap- 
paratus to  the  value  of  $3,000,  payment  for 
which  fell  due  In  the  summer  of  1000,  and 
which  could  not  be  collected,  as  the  loan  had 
not  been  made;  that,  during  the  summer  and 
fall  of  1900,  Cameron  was  informed  of  and 
knew  generally  the  way  In  which  the  title 
was  held  by  Gage,  and  that  obligations  for 
building  had  been  incurred,  and  that  it  was 
necessary  to  make  a  building  loan  to  pay  the 
same;  that,  as  Gage  and  McSorley  could  not 
obtain  a  loan  in  the  fall  of  1900,  application 
was  made  on  October  11,  1900,  to  Cameron, 
a  man  of  means,  to  take  the  title,  obtain  the 
loan,  complete  the  building,  and  make  pay- 
ments In  connection  therewith;  that  Camer- 
on obtained  from  Gage  and  wife  a  deed,  in 
usual  form,  conveying  the  premises  to  Det- 
lor,  a  man  of  small  means,  and  who  acted  as 
agent  for  Camerota;  that  said  deed  was  dated 
October  11,  1900,  acknowledged  October  17, 
1900,  recited  a  consideration  of  $1,000,  but 
that  no  money  was  paid  to  Gage  personally; 
that  said  deed,  after  the  description  of  the 
premises  and  the  granting  words,  contains  the 
assumption  clause  above  set  forth,  and  was 
delivered  and  recorded  November  23,  1900; 
that  said  deed  was  made  to  Detlor  at  Cam- 
eron's request,  and  that  it  was  understood 
and  Intended  that  Detlor  took  title  as  agent 
or  trustee  for  Cameron,  who  would  protect 
him  from  liability;  that,  when  said  deed  was 
executed,  certain  claims  existed  which  were 
contemplated  by  and  referred  to  in  said  as- 
sumption clause;  that  some  of  these  claims 
Gage  had  become  liable  to  pay,  and  others 
had  been  actually  brought  to  Cameron's  no- 
tice at  or  before  the  delivery  of  the  deed; 
that,  in  connection  with  the  acc^tance  and 
delivery  of  said  deed,  there  became  charged 
on  the  said  premises,  among  such  existing 
mortgages,  liens,  taxes  and  claims,  the  claims 
set  up  in  the  decree,  being  the  12  claims 
above  referred  to.  Including  those  of  the  ap- 
pellants John  M.  L.  Sexton,  Pyott  Foundry 
Company,  and  Norman  6.  Croall.  After  set- 
ting forth  these  12  claims,  specifying  their 
nature  and  character,  and  how  they  were  in- 
curred, the  decree  finds  that  these  claims  are 
Included  in  the  claims  referred  to  in  said  as- 
sumption clause,  and  are  charges  upon  the 
premises  in  question  in  favor  of  the  respect- 
ive claimants  who  filed  intervening  petitions. 
The  decree  also  finds  that  on  December  27, 
1900,  Cameron  procured  Detlor  to  convey  the 
premises  to  him  by  warranty  deed,  reciting 
a  consideration  of  $30,000, '  and  containing 
this  clause,  "This  deed  la  subject  to  encum- 
brances of  record  at  the  day  of  the  date 
thereof,"  but  that  no  consideration  was  paid 
by  Cameron  to  Detlor  for  said  deed;  that 
Cameron  obtained  possession  in  December, 
1900,  and  has  since  received  the  rents  and 
profits,  and  paid  for  the  care  and  mainte- 
nance^ of  the  premises.  The  decree  there- 
aiH>n  orders  that,  tmless  Cameron  pay  with- 
in 20  days  to  said  lutenening  petitioners. 


naming  them,  the  amounts  due,  and  their 
costs,  and  the  complainant  his  costs  taxed 
against  Cameron,  the  premises  be  sold,  and 
provides  for  distribution  and  deficiency,  and 
for  redemption. 

Alexander  S.  Bradley  (J.  A.  McAnrow,  of 
counsel),  for  appellant  J.  M.  I>.  Sexton. 
Mlatz,  Fisher  &'  Boyden,  for  appellants  Eli  A. 
Gage  et  al.  Fassett  &  Andrews,  for  appel- 
lant Pyott  Foundry  Co.  Dent  &  Whitman, 
for  appellant  Croall.  Henry  S.  Bobbins  (J. 
S.  Dudley,  of  counsel),  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
By  warranty  deed,  dated  October  11,  1900, 
acknowledged  October  17,  1900,  and  recorded 
November  23, 1900,  the  appellant,  Eli  A.  Gage, 
deeded  the  lots  here  in  controversy,  "with 
improvements  thereon  situated  in  the  city  of 
Chicago,"  etc.,  to  G.  H.  Detlor,  the  deed  con- 
taining, after  the  description  of  the  prop- 
erty, the  following  clause,  to  wit:  "Subject, 
however,  to  existing  mortgages,  liens,  taxes, 
and  claims  of  any  and  e-^ery  description, 
which  the  party  of  the  second  part  assumes 
and  agrees  to  pay."  The  main  question  pre- 
sented by  the  record  in  this  case  relates  to 
the  construction  and  meaning  of  the  assump- 
tion clause  thus  quoted. 

On  the  part  of  the. appellee,  Cameron,  it  Is 
claimed  that  the  assumption  clause  is  merely 
an  exception  to  the  warranty  of  title;  that 
is  to  say,  that  Gage  and  his  wife  warrant 
the  title  to  the  real  estate,  subject  to  exist- 
ing mortgages,  liens,  taxes,  and  claims;  or, 
in  other  words,  warrant  tbe  title  to  be  good, 
except  so  far  as  the  land  is  incumbered  by 
such  mortgages,  taxes,  liens,  and  claims. 
The  contention  of  the  appellee  is  that  tbe 
claims  which  are  excepted  from  the  war- 
ranty can  only  be  claims  against  tbe  prop- 
erty upon  the  alleged  ground  that  only 
claims  against  the  property  affect  the  title; 
and  it  is  said  that  the  parties  could  not  bay» 
intended  to  except  from  the  warranty  claims 
which  do  not  affect  the  title,  and.  If  they 
affect  the  title,  they  must  be  showr  upon  tbe 
record  to  be  liens  or  incumbrances.  It  Is- 
further  contended  on  the  part  of  the  appellee 
that  the  words  "and  claims  of  any  and  every 
description"  are  to  he  considered  in  connec- 
tion with  the  preceding  words  "existing 
mortgages,  liens,  taxes,"  under  tbe  maxim 
ejusdem  generis,  which  Is  an  Illustration  or 
specific  application  of  the  broader  maxim, 
nosdtur  a  sodis.  It  is  claimed  that  by  the 
application  of  this  maxim  the  general  words 
"and  claims  of  any  and  every  description" 
will  be  restricted  to  a  sense  analogous  to  the 
less  general  words  "existing  mortgages. 
Hens,  taxes."  In  other  words,  the  rule  of  con- 
struction that,  when  general  words  follow 
particular  words,  the  former  can  mean  only 
things  or  persons  of  the  same  kind  or  class 
as  those  which  are  particularly  mentioned, 
is  alleged  to  be  applicable  here  in  construing 
tbe  assumption  clause.     The  result  of  the- 
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appllcatloii  at  tbls  maxim  In  tbe  manner 
contended  for  by  appellee  would  be  that 
the  grantee  In  the  deed  of  October  11,  1900, 
only  assumed  sucb  claims  as  appear  of 
record  to  be  liens  upon  the  property.  It  is 
Bald  that  the  words  "claims  of  any  and  every 
description"  can  only  refer  to  such  claims 
as  are  Indicated  and  designated  by  the  pre- 
vious words  "mortgages,  liens,  taxes." 

If  the  maxim  ejusdem  generis  is  to  be 
strictly  applied  in  the  present  case,  then  the 
general  words  "and  claims  of  any  and  every 
description"  are  meaningless,  and  nothing 
but  surplusage.  Mortgages  are  claims  which 
are  liens,  and  taxes  are  claims  which  are 
Hens.  But  the  assumption  clause  makes  use 
of  tbe  general  word  "liens,"  which  includes 
not  only  mechanics'  liens,  but  all  kinds  of 
liens.  If  the  Intention  was  to  assume  the 
payment  of  such  claims  only  as  are  liens, 
tben  the  use  of  the  general  word  "liens,"  in 
connection  with  the  words  "mortgages"  and 
"taxes,"  would  have  expressed  such  intea- 
tton  without  the  use  of  the  words  "and 
claims  of  any  and  every  description."  The 
latter  words  could  not  have  been  Intended 
to  refer  only  to  such  claims  as  were  liens, 
because  tbe  use  of  the  previous  word  "liens" 
oqtressed  tbe  meaning  of  tbe  parties  with- 
out tbe  use  of  the  general  words  which  fol- 
low the  words  "taxes." 

In  the  first  place,  la  defining  tbe  meaning 
of  tbe  maxim  "ejusdem  generis,"  and  apply- 
ing it  to  the  construction  of  statutes  and  con- 
tracts, tbe  cases  decided  by  this  court  are 
nearly  all  cases  where  the  word  "other"  la 
used  to  qualify  the  general  terms  which  fol- 
low the  specific  designations.  Thus.  In  Drake 
T.  FhiUips,  40  111.  388,  a  township  organiza- 
tion law  specified  certain  purposes  for  which 
taxes  might  be  levied  by  the  town,  "or  for 
any  other  purpose  they  may  deem  neces- 
sary," and  the  latter  clause  was  there  con- 
strued as  authorizing  taxation  only  for  pur- 
poses of  the  same  general  scope  and  char- 
acter with  those  already  enumerated. 

In  Brush  v.  Lemma,  77  111.  496,  the  statute 
named  several  officers,  and  declared  tbe  same 
applicable  to  "all  other  ofllcers,"  and  it  was 
held  that  tbe  latter  expression,  by  a  well- 
known  canon  of  construction,  referred  to  of- 
ficers of  the  same  class  or  grade  as  those  pre- 
viously named.  In  Wilson  v.  Board  of  Trus- 
tees, 133  111.  443,  27  N.  R  203.  where  the 
court  had  under  considM'atlon  a  section  of 
the  Constitution  which  provided  that  the 
General  Assembly  might  vest  tbe  corporate 
authorities  of  cities,  etc.,  with  power  to  make 
local  Improvements  "by  special  assessment, 
or  by  special  taxation  of  contiguous  property, 
or  otherwise,"  It  was  there  beld  that  the 
words  "or  otherwise"  meant  "or  otherwise 
assesaing  tbe  cost  of  the  improvement  against 
the  property  actually  or  presiunptively  bene- 
fited tbeteby,  that  being  the  kind  or  class  of 
assessments  particularly  mentioned";  and. 
In  view  of  the  use  of  the  expression  "or  oth- 
erwise," tbe  court  applied  the  familiar  rule 
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of  construction  that,  wben  general  words  fol- 
low particular  words,  the  former  can  mean 
only  things  or  persons  of  the  same  kind  or 
class  as  those  which  are  particularly  men- 
tioned. In  Mlsch  V.  Russell,  130  111.  22,  26  N. 
B.  628,  12  h.  R.  A.  125,  a  statute  provided 
that  tbe  county  court  should  hear  and  deter- 
mine contests  of  election  of  all  other  county, 
township,  and  precinct  oSlcers,  "and  all  other 
oflScers  for  the  contesting  of  whose  election 
no  provision  Is  made,"  and  It  was  there  held, 
in  view  of  the  use  of  the  expression  "all  other 
ofiicers,"  that  tbe  statute  included  contests  of 
the  election  of  school  officers,  as  they  were  of 
the  same  class  as  county,  city,  and  township 
officers.  In  Webber  v.  City  of  Chicago,  148 
111.  818.  86  N.  B.  70,  where  a  statute  vested 
in  the  city  council  tbe  power  to  license,  etc., 
"theatricals  and  other  exhibitions,  shows  and 
amusements,"  and  where  an  ordinance  refer- 
red to  circuses,  menageries,  "or  similar 
games  for  sport  and  all  other  exhibitions, 
performances,"  etc..  It  was  held,  in  view  of 
the  use  of  tbe  words  "other  exhibitions," 
that  the  rule  of  construction  in  question  was 
applicable;  that  is  to  say,  that,  when  an 
enumeration  of  specific  things  is  followed 
by  general  words  or  phrases,  the  latter  are 
held  to  refer  to  things  of  tbe  same  klod 
as  those  specified.  So,  also.  In  Oillock  v. 
People,  171  111.  807,  48  N.  E.  712,  where  a 
penal  statute  declared  tbat  whoever  entered 
into'  any  dwelling  house,  etc.,  "or  other  build- 
ing," with  Intent  to  commit  robbery  or  lar- 
ceny or  other  felony,  should  be  deemed  guilty 
of  burglary,  the  application  was  made  of  the 
rule  of  construction  here  contended  for.  In 
view  of  tbe  use  of  tbe  words  "other  build- 
ing." In  Adams  v.  Akerlund,  168  111.  632,  48 
N.  B.  454,  where  a  treaty  made  use  of  the 
words  "goods  and  effects,"  we  said  (page 
637,  1C8  111.,  page  456,  48  N.  B.):  "If  the  ex- 
pression here,  instead  of  being  'goods  and  ef- 
fects,' was  'goods  and  other  effects,'  we 
should  be  Inclined  to  apply  the  rule  of  con- 
struction tiiat  general  and  specific  words 
which  are  capable  of  an  analogous  meaning, 
being  associated  together,  take  color  from 
each  other,  so  that  the  general  words  are  re- 
stricted to  a  sense  analogous  to  the  less  gen- 
eral. MIscb  V.  Russell,  136  111.  22  [2G  N.  E. 
528,  12  li.  R.  A.  125];  First  Nat.  Bank  of 
Jollet  V.  Adam,  138  111.  483  [28  N.  B.  955]. 
Thus,  in  the  case  of  First  Mat.  Bank  of  Jollet 
V.  Adam,  supra,  where  the  words  used  were 
'all  goods,  chattels  or  other  property,'  It  was 
held  that  the  general  words  'or  other  prop- 
erty' would  be  restricted  to  a  meaning  ana- 
logous to  the  meaning  of  the  words  'goods 
and  chattels,'  and  consequently  would  not 
embrace  such  property  as  fixtures  or  chattels 
real,  partaking  more  of  the  nature  of  realty 
than  personalty.  So,  here.  If  the  expression 
were  'goods  and  other  effects,'  the  words  'oth- 
er effects'  would  be  restricted  to  a  meaning 
analogous  to  the  meaning  of  tbe  word  'goods,' 
and  would  not  embrace  real  property.  But 
as  tbe  word  'other'  Is  not  used,  there  Is  no 
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occasion  for  the  appllcatioo  of  the  maxim 
ejusdem  generis." 

In  the  case  at  bar,  the  assumption  clause 
Is  not  "existing  mortgages,  Hens,  taxes  and 
other  claims  of  any  and  every  description." 
The  word  "other"  nowhere  appears  as  quali- 
fying the  general  clause  after  the  setting 
forth  of  the  specific  words.  In  this  respect 
the  case  at  bar  differs  from  the  cases  above 
referred  to  decided  by  this  court,  where  ap- 
plication has  been  made  of  the  maxim  ejus- 
dem generis. 

In  the  second  place,  the  rule  that,  where 
an  enumeration  of  specific  things  is  followed 
by  general  words  or  phrases,  the  latter  are 
held  to  refer  to  things  of  the  same  iclnd  as 
those  specified,  is  only  one  of  the  many  rules 
of  construction  which  are  employed  for  the 
puriHJse  of  ascertaining  the  Intention  of  the 
Legislature,  or  of  the  contracting  parties,  as 
expressed  in  a  statute  or  contract  sot^ht  to 
be  construed;  "and  where,  from  the  whole 
Instrument,  a  larger  Intent  may  be  gathered, 
the  rule  under  consideration  will  not  be  ap- 
plied In  such  manner  as  to  defeat  such  lar- 
ger Intent";  or  the  rule  will  not  be  applied 
where,  from  the  whole  statute  or  contract, 
a  larger  Intent  may  be  gathered,  if  the  ap- 
plication of  the  rule  will  operate  to  defeat 
such  larger  Intent.  Webber  v.  City  of  Chi- 
cago, 148  111.  313,  36  N.  B.  70,  and  authorities 
referred  to  on  page  318,  148  III.,  page  71,  36 
N.  K  In  the  case  at  bar,  the  words  In  the 
assumption  clause,  "and  claims  of  any  and 
every  description,"  were  evidently  Intended 
to  have  a  larger  meaning  than  the  words 
"mortgages,  liens,  taxes."  To  be  sure,  "mort- 
gages, liens,  taxes,"  refer  to  claims  which 
are  incumbrances  upon  the  property  and  are 
shown  of  record  to  be  such.  But  the  words 
"and  claims  of  any  and  every  description" 
have  a  larger  meaning  than  claims  which 
are  mere  incumbrances  shown,  of  record  to 
exist  against  the  property.  In  other  words, 
the  assumption  clause  not  only  Intended  to 
include  claims  which  were  liens,  but  also 
claims  of  any  and  every  discrlptlon  connect- 
ed with  the  property  and  improvements  con- 
veyed, whether  such  claims  were  liens  or  not; 
that  Is  to  say,  such  claims  as  are  mentioned 
In  the  Interlocutory  decree  of  May  6,  1902, 
referred  to  in  the  statement  preceding  this 
opinion. 

In  the  third  place,  "the  restriction  of  gen- 
eral words  to  things  ejusdem  generis  must 
not  be  carried  to  such  an  excess  as  to  de- 
prive them  of  all  meaning.  The  enumeration 
of  particular  things  is  sometimes  so  com- 
plete and  exhaustive  as  to  leave  nothing 
which  can  be  called  ejusdem  generis.  If  the 
particular  words  exhaust  a  whole  genus,  the 
general  words  must  refer  to  some  larger 
class."  Glllock  V.  People,  171  III.  807,  ^  N, 
E.  712.  In  the  case  at  bar,  to  limit  the 
meaning  of  the  general  words,  as  used  in  the 
assumption  clause  to  claims  ejusdem  generis 
with  those  specifically  named,  would  be  to 
render  the  general  words  practically  mean- 


ingless. The  particular  words  "mortgages. 
liens,  taxes,"  exhaust  the  whole  genus  of 
claims  which  are  shown  of  record  to  be  in- 
cumbrances upon  the  property,  and  there- 
fore the  general  words  "and  claims  of  any 
and  every  description"  mrst  refer  to  some 
larger  class.  The  maxim  ejusdem  generis 
"must  yield  to  another  equally  salutary  rule 
of  construction,  viz.,  that  every  part  of  a 
statute  should,  If  possible,  be  upheld  and 
given  Its  appropriate  force."  Misch  v.  Rus- 
sell, supra.  If,  by  the  assumption  clause  the 
grantee  in  the. deed  of  October  11,  1000,  only 
assumed  the  payment  of  claims  which  were 
liens  upon  the  property  in  question,  then  the 
general  words  "and  claims  of  any  and  every 
description"  could  not  be  given  their  appro- 
priate force,  as  they  are  broad  enough  to  in- 
clude a  larger  class  of  claims  than  those 
designated  by  the  specific  words  used.  In 
Mlttel  v.  Karl,  133  111.  65,  24  N.  E.  653,  S 
li.  R.  A.  655,  we  held  that  words  placed  in  a 
deed  by  the  contracting  parties  for  a  purpose 
could  not  be  arbitrarily  rejected,  and  we 
there  said  (page  68,  133  111.,  page  554,  24  N. 
E.,  8  h.  R.  A.  655):  'In  the  construction  of 
written  contracts  it  Is  the  duty  of  the  court 
to  ascertain  the  intention  of  the  parties,  and 
the  intention,  when  ascertained,  must  con- 
trol; but  in  arriving  at  the  intention,  effect 
must  be  given  to  each  clause,  word,  or  term 
employed  by  the  parties,  rejecting  none  as 
meaningless  or  surplusage."  See,  also,  Hayes 
V.  O'Brien,  149  111.  403,  37  N.  E.  73,  23  L.  R. 
A.  555;  Minnesota  Lumber  Co.  v.  Coal  Co., 
160  III.  85,  43  N.  E.  774,  31  L.  R.  A.  529;  2 
Parsons  on  Contracts  (6th  Ed.)  p.  'SOS. 
Bishop,  in  his  work  on  Contracts  (section 
384),  says;  "Every  clause,  and  even  every 
word,  should,  when  possible,  have  assigned 
to  it  some  meaning.  It  is  not  allowable  to 
presume  or  to  concede,  when  avoidable,  that 
the  parties  In  a  solemn  transaction  have  em- 
ployed language  idly."  In  the  case  at  bar 
the  restriction  of  the  general  words  used  in 
the  assumption  clause  to  such  claims  as  are 
designated  by  the  previous  specific  words 
would  not  be  giving  effect  to  such  general 
words,  but  would  amount  to  a  rejection  of 
the  same  as  meaningless  or  surplusage. 

It  Is  said  that  the  intention  of  the  parties 
in  the  use  of  the  words  in  the  assumption 
clause  must  be  determined  from  the  lan- 
guage of  the  clause  itself,  and  that  parol  tes- 
timony cannot  be  Introduced  for  the  purpose 
of  proving  what  the  intention  of  the  parties 
was.  Undoubtedly,  parol  testimony  for  the 
purpose  of  showing  the  intention  of  the  par- 
ties is  not  permissible.  Fowler  v.  Black,  136 
111.  363,  26  N.  E.  596,  11  L.  R.  A.  670;  Skelton 
V.  Dustin,  82  111.  49. 

But  while  It  la  true  that  parol  evidence 
cannot  be  introduced  to  contradict  or  vary 
the  terms  of  a  valid  written  instrument,  yet 
such  evidence  fs  admissible  for  the  purpose 
of  explaining  written  Instruments  by  show- 
ing the  situation  of  the  parties  in  their  rela- 
tion to  persons  and  things  around  them,  or. 
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aa  is  sometimes  said,  hj  proof  of  the  sur- 
roandlng  circumstances.  1  Oreenleaf  on  Ev- 
idence, SS  275,  282,  289-288;  2  Parsons  on 
Contracts,  pp.  *561,  *663.  In  such  cases  oral 
evidence  may  be  resorted  to  tor  the  purpose 
of  showing  the  circumstances  surrounding 
the  parties  at  the  time  the  instrument  tras 
executed,  so  that  the  court  may  view  the  in- 
strmnent  from  the  standpoint  of  the  parties 
who  executed  It,  and  be  thereby  the  better 
enabled  to  determine  the  sense  In  which  the 
words  nsed  were  intended  to  be  understood. 
In  Minnesota  Lumber  Co.  v.  Coal  Co.,  160  111. 
85,  43  N.  B.  774,  31  L.  R.  A.  629,  we  said 
(page  92,  160  111.,  page  776,  43  N.  E.,  31  L.  R. 
A.  529):  "Contracts  should  be  construed  in 
the  light  of  the  circumstances  surrounding 
the  parties,  and  of  the  objects  which  they 
evidently  had  in  view.  The  circumstances 
which  both  parties  had  in  view  at  the  time 
of  making  the  contract  may  be  referred  to 
for  the  purpose  of  determining  the  meaning 
of  doubtful  expressions."  In  Dmiy  v.  Hol- 
den,  121  111.  130,  13  N.  E.  647,  where  the 
court  had  under  consideration  a  clause  in  a 
deed  where  the  grantee  assumed  certain  in- 
cumbrances, it  was  said  that  parol  evidence 
could  be  introduced  for  the  purpose  of  show- 
ing what  constituted  the  consideration  of  the 
deed,  and  that,  as  the  amount  of  the  incum- 
brance It  assumed  was  Included  in  and 
formed  a  part  of  the  consideration,  the  <x&\ 
evidence  was  clearly  competent  under  the 
rule  which  permits  parol  evidence  npon  the 
subject  of  the  consideration  of  a  deed.  See, 
also,  Hayes  v.  O'Brien,  149  111.  403,  37  N.  B. 
73,  23  li.  R.  A.  555;  Louisville  &  Nashville 
Railroad  Co.  v.  Koelle,  104  III.  455;  Hadden 
V.  Shontz,  15  III.  581;  Batavla  Mfg.  Co.  v. 
Newton  Wagon  Co.,  91  111.  230.  In  Lonlsville 
&  Nashville  Railroad  Co.  v.  Koelle,  supra,  it 
was  held  that  the  ordinary  rule  that  the 
rights  of  the  parties  must  be  ascertained 
from  the  words  of  the  deed  is  subject  to  the 
modification;  that  surrounding  circumstances 
may  be  taken  into  consideration  in  order  to 
ascertain  the  Intention  of  the  parties  to  the 

In  Siegel  v.  Borland,  191  111.  107,  60  N.  E. 

863,  we  said.  In  discussing  the  question  of 
the  assumption  of  an  indebtedness  by  the 
grantee  in  a  deed  (page  111,  191  111.,  page 

864,  60  N.  E.):  "It  is  true  that  a  contract 
may  be  implied,  and  that,  if  the  amount  of 
an  Incumbrance  Is  Included  in  and  forms  a 
part  of  the  consideration  which  a  grantee 
promises  to  pay  for  premises,  and  he  re- 
tains that  part  of  the  purchase  price,  the  law 
will  create  a  personal  liability  against  him, 
on  the  ground  that  he  has  agreed  to  pay  such 
indebtedness.  In  such  a  case  the  law  pre- 
sumes that  the  grantee  has  agreed  to  apply 
the  money  so  retained  for  the  purpose  of 
paying  the  incumbrance.  Either  there  must 
be  an  express  assumption  of  the  indebted- 
ness, or  the  amount  must  be  allowed  in  the 
purchase  price,  so  tliat  the  law  vrlll  imply 
the  promise.    *    •    •    The  implied  contract 


to  pay  to  the  holder  of  an  Incumbrance  mon- 
ey retained  for  that  purpose  arises  only  from 
the  presumed  understanding  of  the  parties. 
It  is  Implied,  because  the  facts  Justify  the 
Inference  that  such  was  the  mutual  inten- 
tion; but  an  implied  contract  cannot  exist 
when  there  is  an  express  one  about  the  same 
subject-matter.  It  is  only  where  the  parties 
do  not  expressly  agree  that  the  law  implies 
a  promise." 

The  language  of  the  assumption  clause 
here  under  consideration  is,  "subject,  how- 
ever, to  existing  mortgages,  liens,  taxes,"  etc. 
The  mortgages  assumed  by  the  grantee  are 
not  specifically  described,  but  parol  testi- 
mony would  certainly  be  admissible  to  prove 
what  the  mortgages  upon  the  property  con- 
veyed were,  so  as  to  show  what  mortgages 
were  assumed  by  the  grantee.  Parol  proof 
is  necessary  in  such  case  to  explain  what 
mortgages  are  referred  to  by  the  word  "mort- 
gages." "The  identity  of  the  mortgage  as- 
sumed, when  left  in  doubt  by  the  terms  of 
the  deed,  may  he  shown  by  parol  evidence." 
1  Jones  on  Mortgages  (5th  Ed.)  S  740a.  If 
parol  testimony  can  be  Introduced  to  show 
what  particular  mortgages  and  taxes  upon 
the  property  are  embraced  in  the  general 
words  "mortgages"  and  "taxes,"  then  parol 
evidence  can  also  be  introduced  to  show 
what  claims  were  embraced  within  the  words 
"and  claims  of  any  and  every  description." 
The  presumption  is  that  these  claims  and 
mortgages  and  taxes  and  liens  were  assumed 
as  a  part  of  the  consideration  of  the  convey- 
ance, and  it  is  always  admissible  to  introduce 
parol  evidence  to  show  the  real  considera- 
tion of  a  deed. 

The  drcnmstances  surrounding  this  trans- 
action, as  developed  by  the  evidence,  are  sub- 
stantially as  follows:  McSorley  desired  to 
purchase  some  real  estate  for  the  purpose  of 
constructing  a  building  of  flats.  Being  In- 
solvent, he  did  not  desire  to  take  title  in  bis 
own  name,  or  to  make  contracts  for  the  con- 
struction of  the  building  in  his  own  name. 
He  persuaded  Gage,  a  young  man  whose 
father  stood  high  In  the  community  as  a  man 
of  means  and  financial  ability,  to  take  the 
title  to  the  property,  and  hold  It  for  him,  Mc- 
Sorley. Accordingly,  through  the  efforts  of 
McSorley,  a  contract  was  made  by  Mrs.  Con- 
nell,  the  owner  of  the  property,  to  sell  it  to 
Oage.  Mrs.  Connell  executed  a  deed,  dated 
October  21,  1899,  conveying  the  lots  to  Gage. 
The  contract  for  the  sale  of  the  property  by 
Connell  to  Gage,  and  the  deed  from  Connell 
to  Gage,  were  put  in  escrow  in  the  posses- 
sion of  the  Chicago  Title  &  Trust  Company. 
Gage  did  not  pay  a  cent  for  the-property,  and 
it  was  agreed  that  he  should  have  $500  for 
his  services  in  holding  the  title.  It  was  also 
understood  that,  by  the  holding  of  the  title, 
he  was  to  protect  himself  against  the  claims 
of  parties  furnishing  labor  and  material  for 
the  construction  of  the  building.  Although 
the  title  was  not  of  record  In  Gage,  because 
the  deed  to  him  was  held  iu  escrow,  yet  he 
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was  heM  out  as  tbe  owner  of  the  property. 
On  December  12,  1809,  a  contract  was  enter- 
ed Into  between  Gage  and  an  alleged  corpora- 
tion, called  tbe  Central  Brick  &  Stone  Com- 
pany, for  tbe  construction  of  a  building  upon 
tbe  lots  in  question  at  a  co8t  of  $48,000.  It 
is  not  certain  from  tbe  evidence  wbetber  any 
such  corporation  as  tbe  Central  Brick  & 
Stone  Company  existed,  but  McSorley  made 
use  of  tbe  name  of  the  Central  Brick  &  Stone 
Company  because  be  was  insolvent  and  dared 
not  use  bis  own  name.  All  tbe  contracts 
which  were  made  for  tbe  furnishing  of  labor 
and  material  were  made  with  tbe  Central 
Brick  &  Stone  Company,  and  not  with  Mc- 
Sorley, although  they  were  really  and  In  ef- 
fect the  contracts  of  McSorley,  who  claimed 
to  be  president  of  tbe  company.  It  was  im- 
derstood  that,  as  soon  as  tbe  construction  of 
the  building  bad  proceeded  to  a  certain  ex- 
tent, a  building  loan  should  be  obtained  upon 
tbe  building,  tbe  mortgage  securing  the  same 
to  be  executed  by  Gage.  After  the  building 
contract  of  December  12,  1899,  had  been  ex- 
ecuted, tbe  construction  of  tbe  building  was 
commenced  and  carried  on.  Gage  and  Mc- 
Sorley were  unable  to  obtain  a  loan  upon  tbe 
property.  Many  orders  were  given  to  men 
furnishing  materials  and  labor  upon  tbe 
building,  drawn  upon  Gage,  and  to  be  paid 
out  of  tile  loan  to  be  made  upon  tbe  prop- 
erty by  Gage.  These  orders  were  accepted 
in  writing  by  Gage.  A  corporation  in  which 
Cameron  was  interested  furnished  a  heating 
apparatus,  costing  about  $3;000,  to  be  put 
into  tbe  building  in  question.  Cameron  was 
unable  to  obtain  bis  money.  Negotiations 
were  then  carried  on  between  McSorley  and 
Cameron  for  tbe  purpose  of  inducing  Cam- 
eron to  take  tbe  title  to  tbe  building,  and  ob- 
tain a  loan  upon  tbe  same,  in  order  to  pay 
tbe  parties  who  bad  furnished  labor  and  ma- 
terial. The  evidence  shows  that  in  this  mat- 
ter McSorley  and  Cameron  acted  together. 
McSorley  was  really  an  agent  of  Cameron  to 
procure  for  the  latter  the  title  to  the  prop- 
erty. Cameron  was  to  be  substituted  for 
Gage,  and  take  the  title,  in  order  to  obtain  a 
loan.  He  did  afterwards  obtain  a  loan  of 
$40,000  upon  tbe  property. 

A  series  of  efforts  were  begun  by  McSorley 
and  Cameron  to  obtain  title.  Gage  was  in- 
duced to  execute  a  deed  to  Detlor,  who  was 
an  employ^  and  bookkeeper  of  Cameron. 
The  evidence  is  quite  clear  that  McSorley 
was  instrumental  in  inducing  Gage  to  convey 
the  title  to  Detlo^.  In  November,  1900,  an 
indemnity  mortgage  or  contract  was  executed 
by  McSorley  to  Gage,  which  recites  that 
Gage  had  personally  Ineun-ed  certain  indebt- 
edness in  connection  with  tbe  erection  of  tbe 
building  In  behalf  of  McSorley,  and  that  Mc- 
Sorley had  agreed  to  bold  him  safe  and 
harmless;  and  it  also  recites  that  McSorley 
was  desirous  that  Gage  should  transfer  and 
convey  the  legal  title  to  Detlor,  and  that  Det- 
lor was  about  to  enter  into  a  contract  with 
McSorley  in  reference  to  the  property;  and. 


by  the  terms  of  tbls  Indemnity  Instrament; 
McSorley  conveys  an  nndivided  quarter  ot 
three  of  the  lots  to  Gage,  and  sells  him  an 
undivided  half  interest  in  the  contract  be- 
tween McSorley  and  Detlor.  And  this  Is 
stated  in  tbe  instrument  to  have  been  done 
for  tbe  purpose  of  protecting  Gage  against 
any  loss  or  liability  that  he  might  incur,  or 
bad  incurred  by  reason  of  holding  tbe  title 
to  the  property,  and  by  reason  of  having 
made  contracts  and  accepted  orders  and  in- 
curred bills  in  connection  with  the  erection 
of  the  building.  Accordingly,  on  October  11, 
1900,  Gage  executed  to  Detlor  the  deed  which 
contains  the  assumption  clause  above  quoted. 
This  deed  was  drawn  by  a  real  estate  agent 
by  the  name  of  Hoffmeyer,  end  the  testimony 
shows  that  the  assumption  clause  was  put  in 
for  tbe  express  purpose  of  protecting  Gage 
against  the  claims  of  these  parties  who  bad 
furnished  material  and  labor  for  the  con- 
struction of  the  building.  The  evidence 
tends  to  show  that  Cameron,  when  tbe  deed 
was  made  to  Detlor,  bad  full  knowledge  of 
the  relations  of  Gage  and  Connell  and  Mc- 
Sorley, and  of  these  claimants,  to  the  prop- 
erty and  building  in  question. 

No  consideration  whatever  was  paid  to 
Gage  by  Detlor  for  the  transfer  of  the  prop- 
erty to^the  latter.  As  we  understand  tbe  evi- 
dence, the  deeds  from  Connell  to  Gage,  and 
from  Gage  to  Detlor,  were  both  delivered  at 
the  same  time,  to  wit,  on  November  23,  1900. 
Tbe  case  stands  in  the  same  position  as 
though  the  deed  bad  been  made  by  Gage  to 
-Cameron,  instead  of  being  executed  to  Det- 
lor. Detlor  was  the  agent  and  clerk  of  Cam- 
eron, and  took  the  title  for  him.  Cameron 
says:  "I  told  McSorley  I  would  not  take 
title,  as  a  large  loan  would  bave  to  be  made^ 
and  I  didn't  want  to  sign  the  notes.  I  put 
the  title  In  my  bookkeeper,  so  he  could  sign 
tbe  paper,  and  I  would  assume  no  obligation 
thereby.  •  •  •  I  never  saw  the  deed. 
Dudley  acted  for  me  in  receiving  it"  Blse- 
where  it  is  shown  by  tbe  evidence  that  the 
title  was  taken  in  tbe  name  of  Cameron's 
bookkeeper  as  a  matter  of  convenience  to 
Cameron,  and  Cameron  himself  says  that  tbe 
deed  was  taken  for  his  benefit  Cameron 
also  says:  "At  no  time  prior  to  tbe  deed  from 
Gage  to  Detlor  bad  I  any  agreement  with  any 
one  respecting  these  claims^  other  than  that 
mentioned  In  tbe  deed.  The  language  In  that 
deed  with  respect  to  claims  to  be  paid  has 
not  been  changed  by  any  agreement  with 
anybody.  Detlor  had  nothing  to  do  with  any 
of  these  transactions.  Detlor  Is  our  book- 
keeper, and  looks  after  my  books  for  me. 
He  has  for  five  or  six  years.  He  is  twenty- 
six  or  twenty-seven  years  old;  not  much 
means;  probably  $3,000  or  $4,000  in  personal 
property.  I  simply  told  him  what  I  wanted 
him  to  do.  It  was  satisfactory  to  him.  He 
was  not  protected  In  any  way.  It  was  my 
intention  to  protect  him."  Cameron  also 
says  that  be  dealt  with  McSorley,  and  bis 
testimony  shows  that  be  knew  that  McSor- 
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ley's  company  had  contracted  to  erect  the 
bnlldlng,  and  tbat  the  owner  could  not  get  a 
loan  and  could  not  go  ahead  with  the  build- 
ing, and  he  Bays  that  McSorley  told  him  he 
could  procure  title  for  him,  Cameron.  Mc- 
Sorley also  told  Cameron  that  Gage  had  a 
contract  to  buy  the  property  from  Connell. 

Under  the  facta  thU8  narrated,  It  la  un- 
qnestlonably  true  tbat  the  assumption .  of 
these  claims  by  Detlor  was  an  aasumption 
of  them  by  Cameron  himself.  "If  the  con- 
Teyance  be  to  a  trustee  who  assumes  an  ex- 
isting mortgage,  and  the  trustee  holds  the 
title  for  the  benefit  of  others  who  paid  the 
consideration,  in  case  of  a  deficiency  ^ch 
beneficiary  under  the  trust  is  liable  therefor 
In  proportion  to  the  amount  of  bis  separate 
Interest  In  the  property."  1  Jones  on  Mort- 
gages, i  740b.  Detlor  held  the  property  in 
trust  for  Cameron,  and  assumed  the  payment 
of  the  claims.  The  consideration  for  the 
conveyance  to  Detlor  passed,  not  from  Det- 
lor, but  from  Cameron,  and  Cameron,  be- 
ing the  beneficiary  under  the  trust  held  by 
Detlor,  is  liable  for  the  payment  of  the 
claims  whose  payment  was  assumed  by  Det- 
lor. It  is  true  that  soon  after  the  deeds 
from  Connell  to  Gage,  and  from  Gage  to  Det- 
lor, were  delivered  and  recorded,  and  on  De- 
cember 27,  1900,  Cameron  obtained  a  deed 
from  Detlor  to  himself.  This  latter  deed 
was  withoot  any  consideration  whatever, 
and,  although  the  deed  from  Detlor  to  Cam- 
eron bad  a  clause  in  it  to  the  effect  that  It 
was  subject  to  the  incumbrances  of  record 
at  the  date  thereof,  yet  we  are  of  the  opin- 
ion that  Cameron  could  not  relieve  himself 
from  the  liability  to  Gage  and  these  claim- 
ants, assumed  by  the  assumption  clause  in 
the  deed  from  Gage  to  Detlor,  by  any  lan- 
guage which  was  put  in  the  deed  of  the 
property  made  to  him  by  his  bookkeeper,  Det- 
lor. 

The  evidence  shows  tbat  the  building  upon 
this  property  was  .finished  to  the'  extent  of 
two-thirds  thereof  when  Cameron  or  Detlor 
obtained  the  title  to  It.  The  testimony  shows 
tbat  the  lots  and  buildings  are  now  worth, 
from  $75,000  to  580,000,  and  that  in  Novem- 
ber, 1900,  when  this  transfer  was  made,  they 
were  worth  upwards  of  $50,000.  It  is  .dif- 
ficult to  see  what  adcQuate  consideration 
Cameron  paid  for  this  property,  if  it  was 
not  the  understanding  and  agreement  that 
be  sbonid  pay  off  the  claims  that  existed  in 
favor  of  those  who  had  furnished  materials 
and  labor  and  money  for  the  construction 
of  the  building.  The  amount  which  Cameron 
paid  to  Connell  in  order  to  obtain  the  deed 
from  Connell  to  Gage  was  small  when  com- 
pared with  the  value  of  the  property  and 
the  improvements  thereon.  As  Gage  received 
no  consideration  for  the  deed  which  he  made 
to  Detlor,  Cameron  obtained  the  property 
for  a  very  small  consideration,  if  it  was 
not  true,  aa  Is  claimed  by  tbe  appellants,  that 
he  was  to  make  a  loan  upon  the  projjerty 
and  pay  off  all  tbe  claims  existing  in  favor 


of  those  who  bad  furnished  materials  and 
labor. 

The  parties  holding  these  claims — many  of 
them,  or  their  agents  and  representatives — 
went  to  see  Oameron  when  the^  heard  that 
he  was  to  buy  tbe  property  and  make  a  loan 
upon  it  Some  10  or  11  witnesses  swear  that 
Cameron,  or  his  attorney  or  agent,  told  them 
tbat  he  wonld  pay  off  these  claims  when  he 
obtained  the  title  to  tbe  property  and  nego- 
tiated a  loan  upon  it,  which  he  afterwards 
did  to  tbe  extent  of  $40,000. 

It  is  true  that  the  deed  from  Gage  to  Det- 
lor did  not  run  to  Cameron  himself,  but  tbe 
evidence  shows  that  one  Dudley  was  the  at- 
torney and  agent  of  Cameron  and  repre- 
sented him  In  the  ma^iter  of  the  deed,  and 
the  deed  was  delivered  to  Dudley  for  Cam- 
eron, as  the  deed  also  from  Connell  to  Gage 
was  at  the  same  time  delivered  to  Dudley. 
Although  a  party  does  not  sign  a  deed  under 
wbich  property  Is  conveyed  to  him,  and 
which  contains  an  assumption  clause,  yet,  if 
be  accepts  tbe  instrument  and  places  It  upon 
record,  such  acceptance  of  the  deed  with  the 
knowledge  of  Its  contents  binds  him  as  ef- 
fectually as'  though  the  deed  had  been  ex- 
ecuted by  him.  Dean  v.  Walker,  107  111.  540, 
47  Am.  Bep.  467;  2  Warvelle  on  Vendors  (2d 
Ed.)  S  646.  Cameron,  being  a  grantee  from 
Detlor,  and  chargeable  with  notice  of  the 
assumption  of  these  claims  by  Detlor,  from 
whom  he  received  a  conveyance,  the  land  in 
Cameron's  hands  was  subject  to  the  lien 
created  by  tbe  deed.  Sidwell  v.  Wheaton, 
114  111.  267,  2  N.  E.  183;  1  Jones  on  Mort- 
gages, {§  740,  74(>b;  Markoe  v.  Andras,  67 
111.  34;   Carpenter  v.  Mitchell,  54  111.  126. 

A  charge  upon  land  may  be  created  by 
contract,  and  bere  the  words  of  the  assump- 
tion-clause created  a  charge  upon  the  land 
conveyed  by  Gage  to  Detlor  or  Cameron. 
Sidwell  V.  Wheaton,  supra;  Markoe  v.  An- 
dras, supra;  Drury  v.  Holden,  121  III.  130. 
13  N.  E.  547;  1  Jones  on  Mortgages,  Sg  736, 
740;  2  Warvelle  on  Vendors  (2d  Ed.)  {  647. 

In  addition  to  what  has  been  said,  it  ap- 
peara  tbat  some  of  these  claimants  filed  pe- 
titions for  mechanics'  liens,  which  petitions 
are  still  pending.  It  furthermore  appears 
that  some  of  tbe  claimants,  who  were  en- 
titled to  mechanics*  liens  and  would  have 
filed  petitions  for  the  same,  abstained  from 
doing  so  because  of  Cameron's  assurances 
that  their  claims  would  be  paid  when  the 
loan  should  be  negotiated.  It  also  appeara 
from  the  evidence  that  Cameron  did,  as  a 
matter  of  fact,  make  payments  in  cash  to 
some  of  these  claimants,  and  made  agree- 
ments of  settlement  with  others,  by  the 
terms  of  which  he  was  to  pay  partly  in 
money  and  partly  In  notes.  When,  however, 
he  had  obtained  the  title  to  the  property  In 
tbe  manner  abi^ve  stated,  he  repudiated  al) 
these  agreements  and  obligations. 

Gage  has  a  right  to  file  the  present  bill. 
"Where  tbe  vendee  of  mortgaged  property 
has  assumed  the  payment  of  tbe  mortage. 
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the  mortgagor  may  proceed  In  equity  to  com- 
pel such  vendee,  to  whom  be  stands  In  the 
situation  of  a  mere  surety,  to  discharge  the 
debt  for  his  protection."  2  Warvelle  on  Ven- 
dors (2d  Ed.)  S  651;  Bay  y.  Williams,  112 
HI.  91,  54  Am.  Rep.  209. 

The  petitioners  here  who  filed  Intervening 
petitions  had  a  right  so  to  Intervene.  "An 
Intervener  has  the  right  to  claim  the  benefit 
of  the  original  suit,  and  to  prosecute  It  to 
Judgment  Such  right  cannot  be  defeated  by 
the  dismissal  of  the  suit  by  the  plaintiffs 
after  the  filing  of  the  petition  and  notice 
thereof  to  such  plaintiffs."  11  Ency.  of  PI. 
&  Pr.  p.  509.  In  Shannahan  v.  Stevens,  139 
111.  428,  28  N.  B.  804,  we  held  that  a  person 
Interested  in  the  subject-matter  of  a  bill,  who 
Is  a  necessary  party,  has  the  right,  on  bis 
motion,  to  Intervene  and  become  a  party  to 
the  suit,  even  after  the  bill  has  been  dis- 
missed under  a  stipulation  with  the  com- 
plainant, when  bis  motion  Is  made  at  the 
same  term  the  salt  Is  dismissed.  Marsh  v. 
Green,  79  III.  385;  Po^hlmann  v.  Kennedy, 
48  Cal.  201. 

"The  rale  is  perfectly  well  settled  that  a 
party  may  by  express  agreement  create  a 
charge  or  claim  In  the  nature  of  a  lien  on 
real  as  well  as  personal  estate  of  which  he 
Is  the  owner  or  possessor,  and  that  equity 
will  establish  and  enforce  such  charge  or 
claim,  not  only  against  the  party  who  stipu- 
lated to  give  It,  but  also  against  third  per- 
sons who  are  either  volunteers,  or  who  take 
the  estate  on  which  the  Hen  Is  agreed  to  be 
given  with  notice  of  the  stipulation.  Snch 
an  agreement  raises  a  trust  which  binds 
the  estate  to  which  It  relates,  and  all  who 
take  title  thereto  with  notice  of  such  trust 
can  be  compelled  In  equity  to  fulfill  It" 
Pinch  y.  Anthony,  8  Allen,  539.  Under  these 
authorities,  and  others  above  referred  to, 
claims,  when  specifically  named,  may  be 
made  charges  by  contract  against  land;  and. 
If  this  be  so,  there  Is  no  reason  why  such 
claims  may  not  be  charged  by  contract 
against  land  when  they  can  be  made  specific 
by  proof.  In  the  case  at  bar,  the  claims  re- 
ferred to  In  the  assumption  clause  have  been 
made  specific  by  proof.  The  evidence  shows 
that  Cameron  either  had  actual  or  constrnc- 
tlye  notice  of  the  claims  mentioned  in  the 
decree  below.  Before  he  concluded  to  take 
the  title  from  Gage  he  employed  McSorley 
and  Dudley,  an  attorney,  to  make  a  list  of 
the  claims  against  the  property,  and  this  list 
was  examined  by  him,  or  by,  his  attorney, 
before  he  took  the  title  to  the  property. 

In  the  case  of  the  appellant  Croall,  the  fol- 
lowing order  on  Gage  was  given  to  Croall, 
to  wit:  "Chicago,  March  8,  1900.  To  Ell  A. 
Gage,  care  of  Hoffmeyer  &  Fitzgerald:  Please 
pay  to  J.  Jackson  Todd,  agent,  the  sum  of 
$3000  out  of  moneys  due  us  for  construction 
of  building  at  5420  to  5428  Indiana  avenue, 
and  charge  to  our  contract  on  said  building. 
Central  Brick  and  Stone  Co.,  John  McSorley, 
Pres." 


On  the  back  of  this  Gage  made  the  follow- 
ing entry,  and  signed  it  under  seal:  "Value 
received  hfereby  accept  this  order  and  agree 
to  pay  same  according  to  its  terms,  and  I  do 
acknowledge  said  order  to  be  a  valid  and  sub- 
sisting lien  against  the  premises  in  question. 
EU  A.  Gage.     [Seal.]" 

This  contract  in  writing  was  an  express 
contract  creating  a  Hen  In  favor  of  Croall, 
or  his  agent  Todd,  upon  the  property  In 
question.  So  far,  therefore,  as  the  Croall 
claim  is  concerned,  it  would  be  embraced  un- 
der the  word  "liens"  in  the  assumption 
clause,  if  it  were  not  included  under  the 
general  clause,  "and  claims  of  any  and  every 
description."  The  evidence  tends  to  show 
that  Cameron,  before  he  took  the  title,  had 
notice  of  Croall's  claim.  Certainly  the  cir- 
cumstances were  such  aa  to  put  him  upon  in- 
quiry, and  he  could  easily  have  asc^talned 
all  the  facts  about  the  claim  by  Inquiring  of 
Gage,  whom  he  knew  to  be  the  holder  of  the 
legal  tittle.  Counsel  for  appellee  claims  that 
the  acceptance  of  Gage  In  writing  of  the  or- 
der upon  him  In  favor  of  Todd,  as  above  set 
forth,  was  not  sufficient  under  the  statute 
of  frauds,  upon  the  alleged  ground  that  It  did 
not  Identify  the  property.  The  acceptance 
acknowledges  the  order  to  be  a  valid  and  sub- 
sisting Hen  upon  the  premises  In  question, 
and,  when  we  look  at  the  order  upon  which 
the  acceptance  Is  Indorsed,  it  refers  to  mon- 
eys due  for  construction  "of  building  at  6420 
to  5428  Indiana  avenue."  We  think  the  ref- 
erence to  the  property  by  the  numbers  on  In- 
diana avenue  was  a  sufficient  Identification 
of  it 

After  a  careful  examination  of  the  whole 
record,  we  are  of  the  opinion  that  the  decree 
of  the  circuit  court  was  correct  Aoeordlrig- 
ly,  the  Judgment  of  the  Appellate  Court  is 
reversed,  and  the  decree  of  the  circuit  court 
Is  affirmed. 

Judgment  reversed. 


(212  111.  1S6) 

SPENGIiER  et  aL  y.  KUHN  et  al. 
(Supreme  Court  of  Illinois.    Oct  24,  1904.) 

WII4-B  —  CONSTBDCriON  —  TBUSTS— TBUBTEES— 
POWBBS— DKLEOATIO  N— ESTATES. 

1.  Where  testator  devised  property  to  his  ex- 
ecutors In  trust,  and  one  of  the  executors  did 
not  qualify,  the  other  executor,  after  having 
qualified,  became  vested  with  the  property  de- 
vised as  sole  executor  and  trustee. 

2.  Where  a  will  devised  and  bequeathed  the 
remainder  of  testator's  property  to  his  executors 
in  trust,  for  the  exclusive  use  of  his  widow  for 
life  or  during  widowhood,  with  power  to  convey 
the  property  in  fee  and  reinvest  the  proceeds, 
and,  by  virtue  of  the  failure  of  one  of  the  trus- 
tees to  qualify,  the  widow  became  sole  executrix 
and  trustee,  she  held  the  property  in  her  repre- 
sentative capacity  in  fee  for  her  own  benefit  as 
cestui  que  trust  under  the  terms  of  the  will. 

3.  Where  testator  devised  the  remainder  of  his 
estate  in  trust  for  the  exclusive  use  of  his  widow 
daring  her  natural  life  or  widowhood,  with  pow- 
er to  the  trustees  to  let,  sell,  incumber,  or  coo- 
vey  any  portion  of  the  estate  and  reinvest  th» 
proceeds,   the  trust  to  cease   on   the   widow's 
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death  or  remarriage,  whereupon  the  property 
should  go  to  testator's  children,  etc.,  and  if  any 
Shall  have  died  in  the  meantime,  leaving  de- 
scendants, such  deceased  child's  share  shall  go 
to  bia  or  her  issue,  the  estate  did  not  vest  In 
testator's  children  at  his  death,  it  being  testator's 
intention  that  those  entitled  to  share  should  not 
be  determined  until  the  expiration  of  the  trust. 

4.  Where  test&tor's  widow  became  sole  trustee 
onder  his  will,  creating  a  trust  for  her  sole  use 
during  life  or  wjdowhood,  with  power  to  convey 
the  property  in  fee  and  sell  and  reinvest  the 
proceeds,  etc,  she  had  absolute  power  to  use 
such  part  of  the  trust  proi)erty,  principal  or  in- 
come, as  was  necessary  to  preserve  the  trust 
estate  and  for  her  own  support. 

5.  Where  a  widow  became  sole  trustee  under 
her  husband's  will,  an  agreement  between  her- 
self and  other  heirs  entitled  to  the  property  in 
remainder,  authorizing  a  trust  company  to  carry 
out  the  trust,  was  valid  only  so  far  as  it  author- 
ized the  performance  of  such  ministerial  duties 
as  the  widow  might  have  performed  through  an 
agmt. 

6.  Where  a  trustee  under  a  will  was  also  the 
cestui  que  trust,  and  had  full  power  to  use  sncli 
part  of  the  trust  estate  as  was  necessary  for 
her  own  benefit,  a  decree  requiring  a  trust  com- 
pany, to  whom  the  trustee,  on  falling  into  ill 
nealth,  had  attempted  to  delegate  her  powers,  to 
pay  her  certain  sums  from  the  trust  estate  for 
support,  was  erroneous,  since,  if  the  trustee  was 
nnaole  to  further  perform  her  duties  as  such, 
a  new  trustee  should  be  appointed  by  a  court 
of  equity. 

Ai>peal  from  Circnlt  Conrt,  Cook  County; 
R.  W.  ClUTord,  Jtidga 

BUI  by  Katbarina  Kubn  and  otbers  against 
Emma  W.  Spengler  and  otbers.  From  a 
Judgment  In  favor  of  plaintiffs,  defendants 
appeal.    Reversed  in  part 

Felsentbal  &  Foreman,  for  appellants 
Spengler,  Bartels,  and  Kuhn.  Ives,  Mason 
ft  Wyman,  for  appellant  Chicago  Title  ft 
Trust  Co.  Mary  M.  Bartelme,  for  Infant 
appellees.  Lackner,  Bntz  ft  Miller  and  Wil- 
liam M.  ft  William  S.  Johnston,  for  appellee 
Katharlna  Kuhn. 

BOOGS,  J.  This  was  a  bill  in  chancery 
filled  by  Katharlna  Kuhn,  widow  of  Frank 
Knbn,  deceased,  against  the  heirs  at  law  of 
ber  deceased  husband,  and  against  the  Chi- 
cago Title  ft  Trust  Company,  wherein  the  said 
Chicago  Title  ft  Trust  Company  filed  a  cross- 
bill, as  did  also  the  appellants  Emma  W. 
Spengler,  Annie  Bartels,  and  Tlllle  I.  Kuhn, 
certain  of  the  heirs  at  law  of  the  said  de- 
ceased. The  deceased,  Frank  Kuhn,  departed 
this  life  May  3,  1890,  leaving  a  last  will  and 
testament,  whereby  he  placed  bis  property, 
real,  personal,  and  mixed,  in  the  hands  of  his 
executors,  as  trustees,  to  be  held  and  admin- 
istered for  the  use  and  enjoyment  of  Katha- 
rlna, his  wife,  during  her  natural  life,  unless 
she  should  remarry.  The  original  bill  alleged 
that  the  Income  from  the  property  had  prov- 
en InsufiSclent  to  pay  taxes,  special  assess- 
ments, and  necessary  repairs,  and  provide 
for  the  necessary  support  and  maintenance 
of  the  widow;  tliat  certain  of  the  real  estate 
bad  been  sold  for  taxes  and  special  assess- 
ments; that  there  was  no  express  provision 
In  the  will  authorizing  the  use  of  any  part 
of  the  principal  or  corpus  of  the  estate  in 


making  payment  of  such  taxes,  assessments, 
and  repairs,  or  in  making  redemption  of  the 
land  from  tax  sales,  or  to*  the  support  and 
maintenance  of  the  widow;  that  an  exigency 
had  therefore  arisen  which  the  testator  had 
not  contemplated;  and  that  the  preservation  of 
the  estate  and  the  necessities  of  the  widow 
Imperatively  required  that  a  decree  should 
be  entered  so  enlarging  the  power  of  the 
trustee  appointed  by  the  will  as  to  authorize 
the  application  of  the  principal  or  corpus  of 
the  fund  to  the  purposes  of  providing  a  rea- 
sonable support  for  the  widow,  redeeming 
the  real  estate  from  the  tax  sales,  paying 
taxes  and  special  assessments,  etc.  The  heirs 
at  law  of  the  deceased  testator,  except  his 
two  sons,  Frank  C.  and  Adolph  A.  Kuhn,  an- 
swered the  bill,  denying  that  a  contingency 
existed  requiring  the  enlargement  of  the  pow- 
ers of  the  trustee  under  said  will. 

Frank  C.  Kuhn  and  Adolph  A.  Kuhn  had 
been  severally  adjudged  to  be  bankrupt,  and 
the  Chicago  Title  &  Trust  Company  had  been 
appointed  trustee  In  bankruptcy  for  the  re- 
spective estates  of  the  said  bankrupts.  The 
title  and  trust  company  filed  Its  cross-bill,  in 
which  it  averred  that  It  claimed  that  each  of 
said  banlorupts.  In  virtue  of  the  provisions 
of  the  will  of  the  testator,  their  father,  be- 
came seised  at  the  time  of  his  death  of  a 
vested  estate  in  remainder  In  the  undivided 
one-fifth  of  all  the  property,  real,  personal, 
and  mixed,  of  the  testator;  that  the  executor 
and  trustee  under  said  will  denied  that  such 
was  the  true  construction  and  effect  of  the 
said  will,  and  insisted  that  the  Interest  of 
each  of  said  bankrupts  in  the  remainder 
created  by  the  said  will  was  contingent  upon 
their  surviving  their  mother,  said  Katharlna. 
Emma  W.  Spengler,  Annie  Bartels,  and  Tlllle 
I.  Kuhn,  heirs  at  law  of  the  testator,  an- 
swered the  cross-bill  of  the  title  and  trust 
company  and  conceded  the  correctness  of  the 
construction  given  to  the  will  by  that  com- 
pany, and  also  filed  a  cross-bill  asking  the 
court  to  declare  such  to  be  the  true  construc- 
tion of  the  will,  and  to  decree  that  each  of 
them  had  also  become  seised,  as  devisee  un- 
der the  will,  of  a  vested  undivided  one-fifth 
Interest  in  the  real  estate  left  by  said  de- 
ceased. Answers  were  filed  and  replications 
thereto,  and  the  cause  was  submitted  to  the 
chancellor  for  decision.  The  decree  was  that 
the  estates  in  remainder  created  by  the  pro- 
visions of  the  will  were  not  vested  estates, 
but  contingent  upon  an  event  which  had  not 
occurred,  and  that  therefore  the  cross-bill  filed 
by  the  title  and  trust  company,  and  die  cross- 
bill filed  by  Emma  W.  Spengler,  Annie  Bar- 
tels, and  Tlllle  I.  Kuhn,  should  each  be  dis- 
missed. The  decree  further  found  and  de- 
creed that  it  was  the  Intention  of  said  testa- 
tor that  his  vrldow,  Katharlna  Kuhn,  should 
liave  a  reasonable  support  out  of  his  estate, 
whether  the  same  be  taken  from  the  Income 
alone  or  from  the  principal  as  well,  and  that 
as  shown  by  the  evidence,  the  sum  of  $2,900 
p«:.year  la  needed  for  the  reasonable  care 
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and  rapport  of  said  Katbarlna  Enhn,  and 
that  said  sum  Is  a  reaaooable  sum  for  such 
purpose  under  tbe  circumstances  of  this  case, 
and  tbat  said  allowance  should  begin  from 
the  date  of  the  filing  of  the  bill  herein,  to 
wit,  on  October  17,  1901.  The  Chicago  Title 
&  Trust  Company,  Mrs.  Spengler,  Mrs.  Bar- 
tels,  and  Tlllle  I.  Kuhn  bare  perfected  this 
appeal  to  reverse  the  decree. 

The  will,  the  provisions  whereof  are  to  be 
considered  and  construed,  reads  as  follows: 

"I,  Frank  Kuhn,  of  the  city  of  Chicago, 
being  of  sound  mind  and  memory,  do  make, 
publish  and  declare  this  my  last  will  and 
testament 

"First  I  desire  that  all  my  Just  debts  shall 
be  paid  and  discharged  out  of  my  estate. 

"Second.  All  the  rest  and  remainder  of  my 
estate  remaining  after  the  payment  and  dis- 
charge of  said  debts,  real  estate,  as  well  as 
personal  and  mixed  estate  and  property,  I 
give,  devise  and  bequeath  to  my  executors 
hereinafter  named,  and  for  the  purpose  of 
facilitating  the  winding  up  and  settlement  of 
my  estate  and  promoting  the  Interest  of  my 
devisees,  I  do  h»eby  fully  empower  and  au- 
thorize my  said  executors,  and  the  survivor 
of  them,  to  let,  sell,  exchange,  encumber,  con- 
vey all,  ea<A  and  every  portion  of  my  real 
and  personal  property,  and  the  proceeds  of 
such  sales  or  other  disposition  of  the  same, 
or  any  part  thereof,  again  in  their  discretion 
to  re-invest  In  the  purchase  of  other  real  or 
personal  estate,  or  In  bonds,  stocks  or  other 
securities,  or  to  lend  the  same  at  Interest  up- 
on real  estate  or  other  se<!urltles,  as  may  by 
tbem  be  deoned  most  advisable,  and  the 
property  and  estate  so  acquired  with  such 
proceeds  again  to  hold  under  the  same  re- 
strictions and  for  the  same  uses  and  purposes 
hereinafter  particularly  set  forth,  namely: 
The  real  and  other  estate  hereinabove  to  my 
executors  given,  devised  and  bequeathed,  is 
to  be  held  by  them,  and  the  survivor  of  them. 
In  trust  first  to  and  for  the  exclusive  use 
and  enjoyment  thereof,  during  the  term  of 
her  natural  life,  of  my  wife,  Katharina,  pro- 
vided she  shall  so  long  remain  my  widow  and 
unmarried,  who  is  to  have  and  retain  the  ex- 
closive  possession,  xise,  enjoyment  and  con- 
trol thereof,  and  shall  have,  use,  enjoy  the 
same,  and  each  and  every  the  Income,  rents, 
profits  and  proceeds  arising  therefrom,  as 
long  as  she  shall  remain  unmarried  after  my 
death,  to  and  for  her  own  use  and  behoof. 
Should  my  said  wife,  however,  marry  again 
after  my  death,  then  upon  such  re-marrying 
the  operation  of  the  above  provision  in-  her 
favor  shall  at  once  cease  and  be  of  no  further 
effect,  and  she  shall  thereby  become  and  en- 
titled only  to  such  dower  In  my  real  estate 
then  remaining  unsold  or  undisposed  of  and 
other  portion  in  my  other  estate  as  she  would 
In  law  be  entitled  to  if  I  died  Intestate.  Up- 
on the  re-marriage  or  death  of  my  said  wife, 
the  trust  estate  hereby  created  shall  at  once 
cease,  and  the  trust  property  shall  thereupon 
go  to  and  the  title  to  the  real  estate  beoome 


vested  in  my  children,  and  the  whole  of  my 
estate  remaining  nnconsumed  and  constitut- 
ing such  trust  fund  shall  be  divided  equally 
between  them,  share  and  share  alike,  and  if. 
In  the  meanwhile,  any  or  more  of  my  chil- 
dren shall  have  died  leaving  a  descendant  or 
descendants,  such  deceased  child's  share  shall 
go  to  his  or  her  Issue,  descendant  or  descend- 
ants. 

"I  do  hereby  nominate  and  appoint  my 
said  wife,  Katharina,  the  executrix,  and  my 
son,  Elmil  Kuhn,  the  executor,  of  this  my  last 
■will  and  testament,  and  I  do  hereby  expressly 
provide  that  no  security  shall  be  taken  from 
them  or  either  of  them  for  the  faithful  per- 
formance of  their  duties  In  this  behalf." 

Emll  Kuhn,  nominated  in  the  will  to  be 
one  of  the  executors,  did  not  qualify,  and 
has  since  died,  leaving  the  appellant  Tlllle  I. 
Kuhn  his  sole  heir  at  law.  The  appellee 
Katharina  Kuhn,  also  nominated  as  execu- 
trix, accepted  the  trust  qualified  as  requir- 
ed by  law,  and  on  the  SOtb  day  of  June,  1890, 
received  letters  testamentary  as  sole  execu- 
trix, and  has  since  acted  in  that  capacity. 
She  thereupon  became  vested  with  all  the 
power  and  authority  as  sole  executrix  and 
,sole  trustee  which  would  have  vested  in  her- 
self and  said  Emil  Kuhn  had  the  latter  ac- 
cepted the  trust  and  qualified  as  required  by 
law.  1  Starr  &  C.  Ann.  St  1890,  pp.  270,  821, 
c.  3,  ti  6,  97;  Wardwell  v.  McDowell,  81  111. 
364;   Ely  v.  Dlx,  118  111.  477,  9  N.  B.  62. 

The  will  creates  « trust,  the  executor  being; 
empowered  to  execute  the  trust  The  will 
devises  and  bequeaths  all  of  the  property  be- 
longing to  the  testator,  real,  personal,  and 
mixed  (remaining  after  all  debts  have  been 
paid),  to  the  executors,  and  the  survivor  of 
them.  In  trust,  to  and  for  the  exclusive  use, 
possession,  enjoyment,  and  control  of  the 
widow,  Katharina  (the  sole  executrix  and 
tmtee),  during  the  term  of  her  natural  life, 
she  to  have  the  income,  rents,  profits,  and 
proceeds  thereof  to  her  own  use  and  behoof 
as  long  as  she  should  remain  unmarried. 
The  will  also  provided  tbat  said  trustees 
should  be  fully  empowered  and  authorized 
"to  let,  sell,  exchange,  encumber,  convey  all, 
each  and  every  portion  of  my  real  and  per- 
sonal property,  and  the  proceeds  of  such 
sales  or  other  disposition  of  the  same,  or  any 
part  thereof,  again  in  their  discretion  to  re- 
invest in  the  purchase  of  other  real  or  per- 
sonal estate,  or  In  bonds,  stocks  or  other  se- 
curities, or  to  lend  the  same  at  interest  upon 
real  estate  or  other  securities,  as  may  by 
them  be  deemed  most  advisable,  and  the  prop- 
erty and  estate  so  acquired  with  such  pro- 
ceeds again  to  bold  under  the  same  restric- 
tions and  for  the  same  uses  and  purposes 
hereinafter  particularly  set  forth,  namely." 

Under  this  will  the  executors  and  trustees 
must  be  held  to  have  become  seised  of  that 
estate  which  was  necessary  to  enable  thena 
to  accomplish  the  purposes  of  tiie  trust. 
They  were  empowered  to  sell,  exchange,  and 
convey  each  and  every  portion  of  the  pro];»- 
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erty,  real  and  personal,  to  buy  other  real 
estate  or  other  securities  with  the  proceeds, 
sell  the  same,  and  again  reinvest  the  proceeds 
In  real  or  personal  property,  as  their  Jadg- 
ment  and  discretion  should  dictate.  The  pur- 
poses of  the  trust  required  that  the  trustees 
should  grant  the  fee  title  to  the  trust  prop- 
erty and  take  the  fee  title  to  any  real  prop- 
erty bongfat  by  them  with  the  proceeds  of 
that  sold,  and  therefore  it  was  essential  to 
the  accomplishment  of  the  objects  of  the 
tmst  that  the  executors  and  trustees  should 
he  vested  -with  title  In  fee  to  all  of  the  prop- 
«rty.  In  Lawrence  v.  Lawrence,  181  111.  248, 
M  N.  E.  918,  we  said  (page  251,  181  111.,  page 
919,  M  N.  E.):  "The  trustee  acquires  what- 
ever estate,  even  to  a  fee  simple,  that  Is  need- 
ed to  enable  him  to  accomplish  the  purposes 
of  the  trust  Preachers'  Aid  Society  v.  Eng- 
land, 106  III.  125;  West  V.  Flt2,  109  III.  425; 
27  Am.  &  Eng.  Bncy.  of  Law,  110-118,  IIT, 
When  the  trustee  is  directed  and  empowered 
to  convey  the  land  to  the  objects  of  the  set- 
tlor's bounty,  the  legal  estate  necessarily 
vests  in  the  trustee.  If  a  trustee  is  required 
to  grant  a  fee,  the  fee  must  be  conferred  upon 
blm.  Kirkland  v.  Cox,  94  III.  400;  Preachers' 
Aid  Society  v.  England,  supra." 

Had  both  executors  qualified,  the  title  in 
fee  for  the  uses  and  purposes  of  the  trust  and 
during  the  continuance  thereof  would  have 
vested  in  tliem  jointly.  The  widow,  Eatha- 
rina,  in  her  individual  capacity,  would  have 
had  no  interest  in  the  title  to  the  property, 
but  only  the  beneficial  interest  as  cestui  que 
trust  The  son,  Emil,  having  declined  to 
qualify,  the  duties  and  powers  of  executrix 
and  trustee  devcrfved  upon  said  Katharina 
as  sole  executrix.  She  therefore  occupies  a 
dual  position,  that  of  trustee  and  of  cestui 
que  trust  As  trustee  she  became  vested  with 
the  title  in  fee  of  all  the  property  of  the  tes- 
tator for  the  purposes  and  objects  of  the 
trust  In  her  individual  capacity  she  had  no 
estate  in  the  real  estate  or  property,  but  was 
entitled  to  the  benefit  of  the  protlslons  made 
for  her  as  cestui  que  trust  under  the  terms 
of  the  wllL  The  fee  was  in  her  in  her  rep- 
resentative capacity  as  executrix  and  trus- 
tee. This  fee  was  vested  in  the  trustee  for 
the  purposes  of  the  trust,  and  the  extent  and 
duration  of  the  estate  taken  by  this  trustee 
are  measured  by  the  objects  of  its  creation. 
When  such  objects  and  purposes  shall,  under 
the  provisions  of  the  will,  have  been  sub- 
served, the  estate  of  the  trustee  will  cease  to 
exist  Until  that  time  the  title  In  fee  rests 
in  Katharina  in  her  capacity  as  trustee. 
When  that  time  shall  arrive,  the  devolution 
of  the  title  will  be  as  directed  by  the  will. 
If  those  on  whom  the  will  then  devolves  the 
title  could  be  determined  at  the  time  of  the 
death  of  the  testator,  their  right  to  the  es- 
tate would  be  deemed  vested  in  right,  to  take 
effect  in  possession  at  the  termination  of  the 
trust  If  the  i>erB(Hi8  to  take  be  dubious  and 
cannot  be  known  until  the  title  in  the  trustee 
becomes  extinct,  then  the  right  and  title  are 


contingent  and  not  vested.  Courts  incline 
to  a  construction  that  will  declare  the  right 
and  title  to  be  vested,  and  will  so  hold  un- 
less a  contrary  Intention  appears  in  the  will. 
The  will  here  Involved  provides  the  title  In 
the  trustee  shall  become  extinct  when  the 
widow,  Katharina,  shall  remarry  or  die.  The 
will  declares  that,  upon  the  remarriage  or 
death  of  Katharina.  "the  trust  estate  hereby 
created  shall  at  once  cease,  and  the  trust 
property  shall  thereupon  go  to  and  the  title 
to  the  real  estate  become  vested  in  my  chil- 
dren, •  •  *  share  and  siiare  alike,  and  if, 
in  the  meanwhile,  any  or  more  of  my  chil- 
dren shall  have  died  leaving  a  descendant 
or  descendants,  said  deceased  child's  share 
shall  go  to  his  or  her  Issue,  descendant  or  de- 
scendants." The  investiture  of  title  is  plain- 
ly to  occur  when  the  trust  has  been  deter- 
mined, either  by  the  remarriage  or  death  of 
the  cestui  que  trust  The  pei-sons  to  take  are 
such. of  the  children  of  the  testator  as  are 
then  alive,  and  the  descendant  or  descendants 
of  such,  if  any,  of  said  children  who  have 
died.  The  estate  did  not  vest  in  the  children 
of  the  testator  at  his  death,  for  the  reason  it 
could  not  then  be  known  that  any  child  of 
his  would  survive  the  termination  of  the 
trust  and  become  entitled  to  take.  The  tes- 
tator plainly  manifested  an  intention  that 
those  to  take  should  be  determined  at  the 
time  of  the  expiration  of  the  trust,  and  there 
is  no  legal  impediment  to  the  consummation 
of  his  intent  Frank  C.  Kuhn  and  Adolph 
A.  Kuhn,  SODS  of  the  testator,  Mrs.  Bartels 
and  Mrs.  Spengler,  his  daughters,  and  Tillie 
I.  Kuhn.  a  granddaughter,  may  or  may  not 
survive  the  remarriage  or  death  of  Katha- 
rina. If  they  survive  the  trust,  they  will  be- 
come vested  with  an  interest  in  the  property 
which  is  the  subject-matter  of  tiic  trust;  but 
no  right  thereto  has  as  yet  vested  in  them, 
and  neither  of  them  may  ever  become  vested 
with  such  right.  Such  was  the  construction 
we  said,  in  Security  Ins.  Co.  v.  Kuhn,  207 
111.  166,  69  N.  E.  822,  should  be  given  this 
will.  We  there  said,  speaking  of  the  trust 
property  (page  171,  207  111.,  page  824,  60  N. 
E.):  "There  was  a  future  contingency  in  the 
unconsumed  portion  of  the  trust  property 
existing  at  the  death  of  the  plaintiff,  which 
might  be  in  the  form  of  real  or  personal 
property.  That  Interest  was  limited  upon  the 
death  of  the  plaintiff  or  the  uncertain  event 
of  her  remarriage,  and  to  dubious  or  uncer- 
tain persons  who  should  be  living  and  able  to 
take  the  property  at  her  death.  It  cannot  be 
known  who,  if  any,  will  be  the  surviving  child 
or  children,  or  the  issue  or  descendant  of  any 
such  child,  to  receive  the  future  contingent 
interest"  The  chancellor,  therefore,  correct- 
ly ordered  that  the  cross-bills  filed  by  the 
Chicago  Title  A  Trust  Company,  and  by  Mrs. 
Spengler,  Mrs.  Bartels,  and  Tillie  I.  Kuhn, 
should  be  dismissed  at  the  cost  of  the  com- 
plainants therein  respectively.  Because  of 
other  errors,  the  decree,  however,  must  be 
reversed. 
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Katharina,  the  widow,  together  with  the 
children  of  herself  and  the  testator,  entered 
ioto  an  agreement  with  the  Security  Title  & 
Trust  Company  (now  the  Chicago  Title  & 
Trust  Company)  which,  it  seema,  the  parties 
construed  and  understood  to.  In  effect,  trans- 
fer to  the  title  and  tnist  company  the  powers 
and  duties  possessed  by  the  said  Katharina 
as  trustee  under  the  will.  The  decree  ac- 
cepts this  construction  of  the  agreement,  and 
proceeds  on  the  view  that  the  title  and  trust 
company  possesses  the  power  given  the  trus- 
tee by  the  will.  So  fai;  as  the  performance 
of  those  duties  aud  the  discharge  of  the  pow- 
er granted  by  the  will  involve  the  exercise 
of  discretion  and  judgment,  they  are  not  to 
be  delegated.  27  Am.  &  Eng.  Ency.  of  Law 
(1st  Ed.)  143.  Merely  ministerial  duties  con- 
nected with  the  exercise  of  the  functions  of 
a  trustee  may  be  performed  by  an  agent,  and 
to  that  extent,  and  that  only,  the  agreement 
Is  effective.  The  children  of  the  testator  did 
not  take  vested  interests  in  the  property,  as 
we  have  seen,  and  consequently  their  par- 
ticipation in  the  execution  of  the  agreement 
avails  no  farther  than  as  a  possible  estoppel 
against  such  of  them  as  shall  survive  the 
termination  of  the  trust  and  become  entitled, 
imder  the  will,  to  be  vested  with  an  interest 
in  the  trust  property.  If  Katharina  Kuhn 
has,  by  reason  of  her  years  and  physical  in- 
firmities, become  incompetent  to  exercise  the 
powers  and  duties  of  trustee,  a  court  of 
equity  may,  and  will  in  a  proper  case,  pro- 
vide a  new  trustee.  27  Am.  &  Eng.  Ency. 
of  Law  (1st  Ed.)  89,  90.  Until  a  new  trustee 
shall  in  that  manner  be  appointed,  all  duties 
and  powers  devolving  on  the  trustee  which 
involve  the  exercise  of  judgment  and  discre- 
tion or  are  of  a  personal  nature  must  be  dis- 
charged by  the  said  Katharina.  She  may,  of 
course,  employ  agents  and  attorneys,  or  oth- 
ers, to  perform  merely  ministerial  duties 
connected  with  the  trust 

The  chancellor  interpreted  the  will  with 
reference  to  the  powers  conferred  on  the 
trustee  as  follows:  "That  Katharina  Kuhn 
has  full  power  to  sell  the  real  estate  left  by 
said  testator  for  any  purpose  mentioned  .in 
the  will,  and  convey  to  the  purchaser  a  fee- 
simple  title  thereto  by  virtue  of  the  power 
vested  in  her  by  the  terms  of  the  will  of  said 
testator,  and  reinvest  the  same  according  to 
the  terms  of  the  will,  and  to  use  the  pro- 
ceeds thereof,  so  far  as  may  be  necessary,  in 
payment  of  taxes,  assessments,  Insurance, 
repairs,  and  other  necessary  charges  upon 
said  estate,  and  also  for  the  purpose  of  pay- 
ing for  her  own  support;  and  that  in  making 
such  expenditures,  and  in  providing  for  such 
support,  she  is  not  limited  to  the  income  of 
said  estate  alone,  but  may  also  use  such  por- 
don  of  the  principal  or  corpus  of  the  estate 
as  may  be  required;  and  that  it  was  the  in- 
tention of  the  said  testator  that  his  widow, 
Katharina  Kuhn,  should  have  a  reasonable 
support  out  of  his  estate^  whether  the  same 


be  taken  from  the  Income  alone,  or  from  the 
principal  as  well." 

We  think  this  construction  of  the  will  to 
be  correct  The  power  of  sale  and  of  making 
other  disposition  of  the  trust  property,  given 
to  the  trustee,  is  so  plainly  stated  there 
seems  no  room  for  the  work  of  construction. 
That  the  testator  intended  to  authorize  the 
corpus  of  the  property  to  be  broken  in  upon, 
if  necessary  to  the  support  of  the  widow, 
though  not  so  unequivocally  manifested,  is 
to  be  gathered  from  the  will  as  his  true  in- 
tent The  will  authorizes  the  conversion  of 
real  estate  into  personalty  by  the  trustee, 
the  Investment  and  reinvestment  of  the  pro- 
ceeds arising  from  sales  or  other  disposition 
of  the  property,  real  and  personal,  declares 
the  widow  may  use  aud  enjoy  the  income, 
rents,  profits,  and  proceeds  "for  her  own  use 
and  behoof,"  and  that  the  estate  remaining 
unconsumed  "shall  go  to  the  remaindermen." 
These  provisions  are  not  consistent  with  the 
view  that  it  was  the  design  of  the  testator 
that  the  trustee  should  preserve  a  distinction 
between  the  income  and  the  corpus  of  the 
trust  property,  and  that  the  widow  should 
be  restricted  to  the  use  and  enjoyment  of  the 
income  only,  and  that  the  body  of  the  trust 
property  should  be  preserved  intact  for  the 
remaindermen. 

The  court  also  found  that  said  Katharina 
la  now  in  feeble  health,  and  has  been  in  poor 
health  ever  since  the  death  of  sold  Frank 
Kuhn;  that  since  his  death  she  has  under- 
gone a  surgical  operation  for  cancer,  has 
once  broken  her  arm,  and  is  constantly  suf- 
fering from  rheumatism  and  asthma  and 
feebleness  due  to  old  age,  and  that  her  ex- 
penses for  surgical  and  medical  attendance 
have  been  large;  and  that  since  the  agree- 
-ment  between  the  children  of  the  testator 
and  the  title  and  trust  company,  to  wit, 
March  9,  1896,  the  widow  has  received  but 
an  average  of  $1,200  per  year,  and  that  the 
sum  of  $4,491.66  should  be  paid  her  by  the 
title  and  trust  company  as  due  to  her  as  a 
deficiency  on  the  amount  which  she  was  rea- 
sonably entitled  to  receive  from  the  date  of 
such  agreement,  and  that  the  sum  of  $2,900 
per  year  is  needed  for  the  reasonable  care 
and  support  of  said  Katharina  Kulin,  and 
that  said  sum  Is  a  reasonable  sum  for  such 
pm-pose  under  the  circumstances  of  this 
case,  and  that  said  allowance  should  begin 
from  the  date  of  the  flUng  of  the  bill  herein, 
to  wit,  on  October  IT,  1901.  The  court  also 
further  found  that  the  income  from  said  es- 
tate has  not  been  sufficient  to  pay  the  taxes, 
assessments,  repairs,  and  insurance  thereon, 
and  that  a  large  sum  of  money  was  neces- 
sary to  redeem  from  such  tax  sales,  and  de- 
creed that  the  title  and  trust  company,  out 
of  any  money  in  its  hands  belonging  to  the 
estate  of  said  Frank  Kuhn,  deceased,  wheth- 
er the  same  be  Income  or  corpus,  should 
forthwith  pay  the  said  Katharina  Kuhn  the 
said  sum  of  $4,491.66,  and  should  annually 
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pay  to  ber  the  sum  of  $2,900  per  annum  fiom 
the  date  of  filing  the  bill,  less  such  sums  as 
slie  has  received  during  the  pendency  of  this 
suit,  and  should  hereafter  pay  the  said  Katb- 
oriaa  the  sum  of  $3,900  per  annum  during 
her  natural  life,  or  so  long  as  she  remains 
unmarried,  out  of  any  moneys  tliat  may  be 
realized  out  of  said  estate,  'whether  the  same 
be  Income  or  corpus. 

These  findings,  and  the  relief  decreed  upon 
them,  proceed  upon  the  erroneous  theory 
that  the  title  and  trust  company  has  become 
possessed  of  the  power  of  a  trustee  under  the 
will.  The  executrix  and  trustee  possessed 
ample  power  under  the  will  to  redeem  the 
trust  property  from  sales  for  unpaid  taxes  or 
special  assessments,  and  all  other  power  nec- 
essary to  the  protection  of  the  trust  estate. 
She  baa  also  all  needed  power  to  provide  for 
her  own  reasonable  support  and  mainte- 
nance. To  accomplish  either  of  these  pur- 
poses, she  may  sell,  exchange,  or  otherwise 
dispose  of  any  of  the  trust  property.  She 
possesses  ample  power  under  the  ttIH,  as 
construed  by  the  chancellor,  to  meet  every 
exigency  disclosed  by  the  record,  and  there 
Is  no  occasion  for  any  enlargement  of  her 
power  as  trustee.  If  she  is  physically  or 
mentally  incapable  of  executing  such  pow- 
ers and  duties,  a  court  of  equity  may  be  ap- 
plied to  to  supply  a  sucessor  who  Is  capable 
and  competent  to  execute  the  trust.  We  do 
not  therefore  approve  of  these  portions  of 
the  decree,  and  in  respect  of  them  the  decree 
Is  reversed.  If  the  widow  is  not  physically 
capable  of  discharging  the  duties  of  trustee, 
of  protecting  the  estate  and  providing  for 
her  own  wants  out  of  the  trust  property,  and 
application  is  made  to  a  court  of  equity  for 
the  appointment  of  a  new  trustee,  all  neces- 
sary and  proper  orders  of  this  character 
may  then  be  entered. 

As  Indicated  herein,  the  decree  will  be  af- 
firmed In  part  and  in  part  reversed,  and  the 
cause  will  be  remanded  for  such  further  and 
other  proceedings  as  to  Justice  and  equity 
shall  appertain.  The  cost  in  this  case  will 
be  paid  as  follows:  One-third  by  the  said 
Katharina  Kuhn  in  ber  capacity  as  executrix 
of  the  estate  of  Frank  Kuhn,  deceased,  and 
out  of  the  assets  of  the  said  estate,  one-third 
by  the  Chicago  Title  &  Trust  Company,  and 
the  remaining  one-third  by  appellants  JBmma 
W.  Spengler,  Annie  Barteis,  and  Tillie  I. 
Knhn. 

Decree  reversed  in  part,  and  remanded. 


(212  111.  108) 

CHICAGO,  B.  &  Q.  R.  CO.  v.  PEOPLE  ex  reL 
GRIMWOOD'  et  al.   ' 
(Supreme  Coart  of  Illinois.    Oct.  24,  1904.) 

DKAIHB  —  CONSTBUCTIION   OF   STATUTES  —  BAXL- 

BOAD  BBIDGES— COIOION-LAW  DUTY 

TO    CONSTBTTCr. 

1.  Farm  Drainage  Act  (Hurd's  Rev.  St  1901. 
p.  723,  c.  42)  S  78,  provides  that  "this  act  and 
this  repealing  section  shall  not  affect  other  in- 
dependent  laws  for  drainage  and  leveea  not 


herein  mentioned,  but  shall  be  construed  as  an 
independent  act  not  affecting  other  independent 
drainage  laws  except  as  it  is  a  codification  and 
ameuded  successor  to  the  first  three  acts  men- 
tioned in  the  repealing  section  and  the  special 
Sroviaions  of  this  act  for  their  own  class  of 
istricts  shall  apply  only  to  such  districts,  but 
the  general  provisions  applicable  to  districts 
shall  apply  to  all  districts  provided  for  in  this 
act."  Held  to  apply  only  to  the  various  pro- 
visions of  the  farm  drainage  act,  and  not  to 
affect  the  levee  act  (Hurd's  Rev.  St.  1901,  p. 
707,  c.  42)  so  as  to  make  sectioh  56,  which  is 
of  a  general  nature,  applicable  to  proceedings 
nnder  the  farm  drainage  act. 

2.  It  being  the  common-law  duty  of  a  rail- 
road company  to  make  such  necessary  changes 
In  its  bridge  across  a  natural  water  course  as 
will  accommodate  the  waters  which  drain 
through  the  same  though  the  flow  be  increased 
by  artificial  improvements,  requiring  it  to  do 
80  under  the  provisions  of  the  farm  drainage 
act  (Hurd's  Rev.  St  1901,  p.  687)  does  not  in- 
vade any  constitutional  provision  against  the 
taking  of  property  without  due  process  of  law 
Or  without  just  compensation. 

Appeal  from  Circuit  Court,  Kendall  Coun- 
ty;  Geo.  W.  Brown,  Judge. 

Petition  for  mandamus,  on  the  relation  of 
one  Grlmwood  and  others,  against  the  Chi- 
cago, Burlington  &  Qulncy  Railroad  Company. 
The  writ  was  ordered  as  prayed  on  demurrer 
to  the  petition,  and  defendant  apj)eals.  Af- 
firmed. 

Appellees,  the  drainage  commissioners  of 
Drainage  District  No.  1  of  the  town  of  Bris- 
tol, Kendall  county,  filed  their  petition  for  a 
writ  of  mandamus  directed  to  appellant,  re- 
quiring appellant  to  construct,  enlarge,  deep- 
en, and  widen  the  waterway  over  and  across 
the  right  of  way  of  ai^ellant,  and  to  con- 
struct a  railroad  bridge  across  the  waterway 
so  widened  and  deepened  along  appellant's 
railroad.  Appellant  demurred  to  the  petition. 
The  demurrer  was  overruled,  and  appellant 
elected  to  stand  by  its  demurrer,  and  the 
writ  was  ordered  as  prayed.  Prom  this  order 
appellant  appealed. 

Appellees  are  organized  under  the  farm 
drainage  act,  and  have  adopted  the  bed  of 
Rob  Roy  creek  as  the  main  drain  for  the 
lands  of  the  district  The  district  includes 
about  2,000  acres  of  land,  the  majority  of 
which  is  swamp  and  slough  lahd,  which 
lands,  owing  to  overflow  and  the  continuous 
presence  of  water,  have,  up  to  the  time  of 
the  organization  of  the  district,  been  unfitted 
for  cultivation.  Rob  Boy  creek  runs  in  a 
southeasterly  course  through  the  district  and 
across  the  appellant's  railroad,  a  portion  of 
the  district  lying  upon  each  side  of  the  rail- 
road. The  creek  Is  a  natural  waterway,  and 
has  been,  as  alleged  In  the  petition,  a  natural 
water  course  for  more  than  60  years,  and  is 
the  natural  and  only  outlet  for  the  land  In- 
cluded in  the  drainage  district;  and  the  pe- 
tition alleges  that  by  the  proposed  system 
of  drainage  no  water,  other  than  the  water 
that  has  its  natural  drainage  Into  Rob  Roy 
creek,  will  be  carried  through  the  same,  and 
that  by  the  deepening  and  enlarging  of  the 
creek  all  the  lands  in  said  district  will  be 
greatly  improved,  and  made  good,  tillable 
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lands  nibject  to  enltlTatlon.  The  petition 
farther  arem  that  appellant  la  a  railway 
corporation  doing  business  in  this  state,  vith 
corporate  power  to  bnild^  construct,  operate, 
and  maintain  a  railroad  at  and  in  the  town- 
ship and  county  aforesaid;  that  more  than 
40  years  ago  appellant  constructed  a  bridge 
or  culvert  across  Bob  Boy  creek  of  the  length 
of  12  feet  and  of  the  width  of  30  feet,  and 
has  continuously  owned  and  used  the  same 
from  thence  hitherto,  and  that  in  the  con- 
struction of  said  bridge  appellant  sank  and 
placed  in  the  said  Rob  Roy  creek  huge  wood- 
en timbers  and  stone,  which  It  has  ever  since 
kept  and  maintained  there,  thereby  prevent- 
ing the  deepening  of  said  creek  by  petition- 
ers, as  aforesaid,  except  by  the  removal  of 
said  timbers  and  stone,  and  wliicli,  if  re- 
moved, would  result  in  the  destruction  of 
said  bridge;  that  the  channel  so  left  under 
the  said  bridge  has,  from  the  time  of  its 
construction  to  the  present  time,  remained 
at  the  depth  of  three  feet,  and  that  it  is  now 
insufSclent  to  allow  the  flow  of  water  in  the 
ditch  or  drain  wlilch  is  proposed  to  be  dug, 
built,  and  constructed  by  the  petitioners  in 
their  capacity  as  drainage  commissioners; 
that  the  said  ditch  or  proposed  drain  is  to 
be  an  open  ditch  as  the  main  waterway  for 
said  system  of  drainage.  The  petition  fur- 
ther shows  that  on  the  24th  of  June,  1903, 
appellees  gave  notice  to  appellant  to  con- 
struct or  enlarge  the  opening  at  the  inter- 
section of  its  said  railroad  with  Rob  Roy 
creek,  for  the  uses  and  purposes  of  said 
drain,  so  as  to  conform  and  be  equal  in  size 
to  the  same,  and  of  the  following  dimensions: 
Width,  23  feet;  depth,  9%  feet  below  the  sur- 
face of  the  ground  underneath  the  bridge  or 
culvert  at  the  place  of  intersection;  and  by 
the  petition  a  copy  of  the  notice  is  made  an 
exhibit  thereto  and  a  part  thereof.  The  no- 
tice referred  to  is  addressed  to  the  appellant, 
and  Is  as  follows: 

"You  are  hereby  notlfled  that  a  bridge  is 
deemed  necessary  to  be  made  across  the 
right  of  way  of  your  company  at  a  place  or 
point  In  section  17,  in  the  said  town  of  Bris- 
tol, where  the  right  of  way  of  your  said 
company  is  crossed  or  intersected  by  what 
Is  commonly  known  as  the  'Bob  Roy  Ditch,' 
said  construction  or  Improvement  to  be  for 
the  use  or  waterway  of  a  combined  system 
of  drainage  being  constructed  in  the  vicinity 
under  the  charge  and  direction  of  the  drain- 
age commissioners  of  District  No.  1  in  the 
town  of  Bristol,  county  of  Kendall  and  state 
of  Illinois,  the  main  ditch  of  said  drainage 
where  it  Intersects  the  right  of  way  of  your 
said  company  at  said  point  being  of  the 
width  of  twenty-three  feet  and  the  depth  of 
nine  and  a  half  feet,  the  bridge  so  to  be  con- 
structed to  be  of  the  width  of  twenty-three 
feet  In  the  dear  at  snrface  or  level  of  land, 
to  permit  at  least  sixteen  feet  in  the 
t  the  bottom  of  the  ditch;  and  you  are 
required,  in  pursuance  of  the  statute 
case  made  and  provided,  to  build  and 


oonstmct  such  bridge  wltbln  fblrty  days 
from  this  date." 

The  petition  avers  that  the  present  bridge 
across  the  said  Rob  Roy  creek  Is  of  the  value 
of  18,000,  and  that  a  new  bridge  of  the  di- 
mensions required  for  the  accommodation  of 
the  ditch  as  improved  will  cost  not  to  ex- 
ceed 113,000,  and  that  30  days  have  elapsed 
since  the  giving  of  the  notice  to  appellant, 
and  that  appellant  has  neglected,  failed,  and 
refused  to  construct  and  enlarge,  In  accord- 
ance with  said  notice,  the  opening  under  said 
bridge  or  culvert 

The  demorrer  was  general,  with  certain 
special  grounds  assigned,  as  follows:  First, 
that  the  proceeding  is  repugnant  to  section 
2  of  article  2  of  the  Constitution  of  the  state 
of  Illinois,  in  that  petitioners  seek  thereunder 
to  deprive  this  defendant  of  property  without 
due  process  of  law;  second,  the  statutes  un- 
der which  petitioners  are  proceeding  are  re- 
pugnant to  section  13  of  article  2  of  the  Con- 
stitution of  the  state  of  Illinois,  in  that  pe- 
titioners seek  thereunder  to  take  and  damage 
the  private  property  of  the  defendant  for 
public  use  without  Just  compensation;  third, 
the  statutes  under  which  petitioners  are  pro- 
ceeding are  repugnant  to  section  13  of  article 
2  of  the  Constitatlon  of  this  state,  in  that 
petitioners  seek  to  take  property  of  defend- 
ant, a  corporation,  and  subject  the  same  to 
the  uses  and  conveniences  of  petitioners, 
without  an  assessment  of  the  damages  that 
will  necessarily  be  sustained  by  the  defend- 
ant, and  without  awarding  ^to  the  defendant 
a  trial  by  jury;  fourtii,  the  statutes  under 
which  the  petitioners  are  proceeding  are  re- 
pugnant to  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  in  that 
thereunder  the  petitioners  seek  to  deprive  de- 
fendant of  property  without  due  process  of 
law;  and,  fifth,  the  statutes  under  which 
petitioners  are  proceeding  are  repugnant  to 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  in  that  thereunder 
the  defendant  is  denied  the  equal  protection 
of  the  laws. 

Hopkins,  Dolph  ft  Scott  (Chester  M. 
Dawes,  of  counsel),  for  appellant  Raymond 
&  Newhall,  for  appellees. 

RICKS,  C.  J.  (after  stating  the  facts).  Of 
the  grounds  relied  upon  by  appellees  to  sus- 
tain the  writ  awarded,  are.  Inter  alia,  sec- 
tion 40^  of  the  farm  drainage  act  and  sec- 
tion S6  of  tlie  levee  act 

Section  40^  of  the  farm  drainage  act  is  aa 
follows:  "The  commissioners  -shall  have  the 
power  and  are  required  to  make  all  necessary 
bridges  and  culverts  along  or  across  any  pub- 
lic highway  or  railroad  which  may  be  deem- 
ed necessary  for  the  use  or  protection  of  the 
work,  and  the  cost  of  the  same  shall  be  paid 
out  of  the  road  and  bridge  tax.  or  by  the  rail- 
road company  as  the  case  may  be:  provided, 
however,  notice  shall  first  be  given  to  the 
road  or  railroad  authorities  to  build  or  con- 
struct such  bridge  or  culvert,  and  they  shall 
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luTe  thirty  days  In  which  to  bnild  or  oon- 
gtrnct  the  same,  snch  bridges  or  culverts 
tfaall  In  all  cases  be  constmcted  bo  as  not  to 
interfere  with  the  free  flow  of  water  fhrough 
the  drains  of  the  district  Should  any  rail- 
road company  refuse  or  neglect  to  build  or 
constmct  any  bridge  or  culvert  as  herein  re- 
quired, the  commissioners  constructing  the 
ume  may  recover  the  cost  and  expenses 
therefor  in  a  suit  against  said  company  be- 
fore any  Justice  of  the  peace  or  any  court 
baring  jnrisdictlon,  and  reasonable  attor- 
neys' fees  may  be  recovered  as  part  of  the 
cost  The  proper  authorities  of  any  public 
road  or  railroad  shall  have  the  right  of  ap- 
peal the  same  as  provided  for  individual  land 
owners."  Hvrd's  Bev.  St  1901,  p.  728,  a 
42. 

Section  S6  of  the  levee  act  reads:  "When 
any  ditch  or  drain  or  other  work  of  enlar- 
ging any  channel  or  water-course  is  located  by 
tbe  commissioners  on  the  line  of  any  natural 
dqiresslon  or  water-course,  crossing  the  road 
of  any  railroad  company  where  no  bridge  or 
culvert  or  opening  of  sufficient  capacity  to 
allow  the  natural  flow  of  water  of  such 
dltdi  or  water-course,  Is  constructed,  it  shall 
be  the  duty  of  the  commissioners  to  give  no- 
tice to  snch  railroad  company  to  construct  or 
enlarge  such  bridge  or  culvert  or  opening  In 
the  grade  of  such  road,  for  such  ditch  or 
ditches  or  other  work,  of  the  dimensions 
named  In  such  notice,  within  twenty  days 
from  the  service  thereof;  and  any  railroad 
company  neglecting,  falling  or  refusing  so  to 
dOk  shall  be  liable  to  any  owner  of  land  in 
such  district  tor  all  damages  to  such  land 
sustained  by  such  neglect  or  refusal;  and 
shall  be  liable  to  such  district  In  the  sum  of 
tewnty-flve  dollars  ($25)  for  each  day  snch 
company  shall  have  neglected  or  refused  to 
construct  such  work,  after  the  time  fixed  In 
such  notice  for  constructing  the  same  shall 
have  expired,  which  damages  or  penalQr  may 
be  recovered  before  a  justice  of  the  peace,  If 
within  his  Jurisdiction,  or  before  any  court 
of  competent  Jurisdiction."  Hurd's  Rev.  St 
IflOl,  p.  707,  c.  42. 

Of  these  acts  appellant  says  that  both  are 
repugnant  to  the  various  constitutional  pro- 
visions set  forth  in  Its  demurrer,  and  that 
If  It  be  conceded  that  they  are  valid  laws, 
section  66  of  the  levee  act  could  have  no  ap- 
plication to  this  proceeding;  that  tbe  Legis- 
lature has  enacted  two  entirely  separate  and 
Independent  Codes  of  law  applicable  to  the 
subject  of  drainage  and  the  organization  and 
government  of  drainage  districts;  that  one 
Is  known  as  the  "Levee  Act"  and  the  other 
as  the  "Farm  Drainage  Act";  and  that  a  dis- 
trict organized  under  the  one  is  subject  only 
to  the  provisions  of  that  act,  and  those  of  the 
other  act  have  no  application  to  such  dis- 
trict In  this  latter  contention  we  agree 
with  appellant  and  deem  the  question  fully 
settled  by  the  cases  of  Gauen  v.  Drainage 
District,  181  UL  446,  23  N.  BL  683,  Drainage 
CommisslODers  t.  Yolke^  163  lU.  248,  48  N. 


E.  411S,  and  McGaleb  v.  Coon  Bon  Drainace 
District  190  III.  549,  60  N.  E.  898. 

Appellees  now  urge  that  section  78  of  the 
farm  drainage  act  which  Js  the  repealing 
clause  or  section  of  that  act  makes  the  sec- 
tions of  the  levee  act  of  general  application 
and  applicable  to  tbe  farm  drainage  act 
The  language  relied  upon  Is  as  follows: 
"This  act  and  this  repealing  section  shall  not 
affect  other  Independent  laws  for  drainage 
and  levees  not  herein  mentioned,  but  shall 
be  construed  as  an  independent  act  not  af- 
fecting other  independent  drainage  laws  ex- 
cept as  it  Is  a  codification  and  amended  suc- 
cessor to  the  first  three  acts  mentioned  in  the 
repealing  section,  and  the  special  provisions 
of  this  act  for  their  own  class  of  districts 
shall  apply  only  to  such  districts,  but  the 
general  provisions  applicable  to  all  districts 
shall  apply  to  all  districts  provided  for  In 
this  act" 

We  are  unable  to  see  that  the  section  re- 
lied upon  can  be  given  the  effect  that  appel- 
lees urge  It  shall  have.  The  farm  drainage 
act  provides  for  various  kinds  of  districts, 
namely,  districts  for  combined  drainage  (sec- 
tl<xi  11),  subdistricts  (section  4S),  union  dis- 
tricts (section  48),  special  drainage  districts 
(section  49),  river  districts  (section  76),  dis- 
tricts by  user  (section  76),  and  districts  by 
mutual  agreement;  and  the  effect  of  the  re^ 
pealing  clause  relied  upon  is  that  the  provi- 
sions relating  to  these  various  districts  shall 
apply  only  to  them,  but  that  the  provisions 
of  a  general  nature,  that  are  applicable  to 
"all  districts,  shall  apply  to  all  districts  pro- 
vided for  in  this  act"  '  This  latter  provi- 
sion can  have  no  reference  to  the  levee  act  or 
any  provision  In  it  but  »  we  construe  It, 
appUes  only  to  tbe  various  provisions  of  the 
farm  drainage  act  There  are  many  provi- 
sions of  a  general  nature  in  the  farm  drain- 
age act  that  are  not  repeated  under  tlie  vari- 
ous special  provisions  In  that  act  for  the 
specified  districts.  Such  Is  the  provision 
that  bridges  shall  be  made  across  the  drain- 
age ditches  in  inclosed  fields.  This  provi- 
sion, by  the  last  clause  of  the  repealing  ^act 
and  the  one  now  relied  upon  by  appellees,  is 
by  that  section  read  into  all  of  the  various 
kinds  of  districts  that  may  be  organized  un- 
der tbe  act 

The  right  of  drainage  through  a  natural 
water  course  or  a  natural  waterway  is  a  nat- 
ural easement  appurtenant  to  the  land  of 
every  individual  through  whose  land  such 
natural  water  course  runs,  and  every  owner 
of  land  along  such  water  course  is  obliged  to 
take  notice  of  the  natural  easement  possessed 
by  other  owners  along  the  sdme  water  course. 
For  the  drainage  of  large  areas  of  land, 
drainage  districts  were  authorized  by  the 
Constitution  to  be  provided  for  by  proper 
legislative  actira.  But  tbe  constitutional 
amendment  was  not  solely  to  authorize 
drainage  along  the  lines  of  natural  water 
courses.  The  constitutional  provision  was 
OD  express  declaration  of  the  people  of  tbe 
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right  of  one  man  to  drain  his  land  over  and 
across  the  lands  of  another.  It  was  the  dec- 
laration of  the  people  of  the  policy  of  the 
state  that  In  a  country  such  as  this  the 
rights  of  drainage  of  the  lauds,  where  such 
large  proportions  were  swamp  and  overflow- 
ed lands,  were  paramount  to  the  right  of  the 
individual  who  sought  to  deny  such  drainage. 

The  amendment  of  1878  of  the  Constitu- 
tion, in  relation  to  drainage  (article  4,  |  31), 
was  not  for  the  purpose  of  declaring  the  right 
of  drainage,  but  was  for  the  purpose  of  an- 
thorl2lng  special  assessments  upon  property 
benefited  tiiereby.  Where  lands  are  valuable 
for  cultivation,  and  the  country,  as  this,  de- 
pends 80  much  upon  agriculture,  the  public 
welfare  demands  that  the  lands  shall  be 
drained,  and,  in  the  absence  of  any  consttto- 
tional  provision  in  relation  to  such  laws,  they 
have  been  sustained,  upon  high  authority, 
as  the  exercise  of  the  police  power.  Upon 
this  subject  Mr.  Oooley,  in  his  work  on  Oon- 
stitutional  Ldmitatlons  (7th  Ed.,  p.  868),  says: 
"Where,  under  legislative  authority,  the  con- 
stmctlon  of  levees  and  embankments  is  re- 
quired to  protect  from  overflow  and  destmc- 
tloB  considerable  tracts  of  country,  assess- 
ments are  commonly  levied  for  the  purpose 
on  the  owners  of  lands  lying  on  or  near  the 
streams  or  bodies  of  water  from  which  the 
danger  Is  anticipated.  But  if  the  construc- 
tion should  be  imposed  as  a  duty  upon  resi- 
dents or  property  owners  in  the  neighbor- 
hood, so  that  they  should  be  compelled  to 
turn  oat  periodically  or  in  emergencies  and 
give  special  attention  and  labor  to  the  con- 
struction of  the  necessary  defenses  against 
overflow  and  inundation,  it  is  not  perceived 
that  there  could  be  any  difficulty  in  support- 
ing such  a  regulation  as  one  of  police,  or  of 
resting  it  upon  the  same  foundations  which 
sustain  the  regulations  iu  cities  by  which 
duties  are  imposed  on  the  occupants  of  build- 
ings to  take  certain  precautions  aprainst  fires, 
not  for  their  own  protection  exdusiveiy,  but 
for  the  protection  of  the  general  public. 
Laws  Imposing  on  the  owners  the  duty  of 
draining  large  tracts  of  land  which  In  their 
natural  condition  are  unproductive  and  are 
a  source  of  danger  to  health  may  be  enacted 
under  the  same  power,  though,  in  general, 
the  taxing  power  is  employed  for  the  purpose; 
and  sometimes  land  is  appropriated  under 
the  eminent  domain." 

A  natural  water  course,  being  a  natural 
easement,  is  placed  upon  the  same  ground, 
in  many  respects,  as  to  the  public  right,  as 
Is  a  public  highway.  At  the  common  law. 
If  a  railroad  or  another  highway  crosses  a 
natural  water  course  or  a  public  highway, 
such  highway  or  railroad  must  be  so  con- 
structed across  the  existing  highway  or  wa- 
terway, and  so  maintained,  that  said  high- 
way or  waterway,  as  the  case  may  be,  shall 
not  only  subserve  the  demands  of  the  public 
as  they  exist  at  the  time  of  crossing  the 
same,  but  for  all  future  time.  In  Ohio  & 
Mississippi  RaUway  C:o.  v.  Thlllman,  143  111. 


127,  32  N.  E.  529,  36  Am.  St  Rep.  359.  In 
speaking  of  the  duty  of  railroads  crossing 
streams,  it  is  said  (page  133,  143  111.,  page 
530,  32  N.  E.,  36  Am.  St.  Rep.  359):  "A  rail- 
road company,  in  constructing  its  road  over 
water  courses,  must  make  suitable  bridges, 
culverts,  or  other  provision  for  carrying  off 
the  water  eflfectually.  Angell  on  Water 
Courses  (7th  Ed.)  {  465b.  The  duty  imposed 
by  statute  upon  such  company  to  restore 
the  stream  crossed  to  its  former  state,  or  to 
so  restore  it  as  not  to  impair  its  usefulness, 
exists  also  in  the'absence  of  express  statutory 
requirement.  Pierce  on  Railroads,  p.  203. 
The  same  obligation  in  such  case  rests  upon 
the  corporation  as  rests  upon  a  private  own- 
er who  undertakes  to  interfere  with  the  wa- 
ter course  in  the  same  way." 

In  Kankakee  &  Seneca  Railroad  <>).  v. 
Horan,  131  111.  288,  23  N.  E.  621,  in  speaking 
of  the  contention  of  the  railroad  company 
that  the  court  erred  In  refusing  to  give  an 
Instruction  requested  by  it,  it  Is  said  (page 
308,  131  III.,  page  626,  23  N.  E.):  "It,  in  sub- 
stance, tells  the  Jury  that  the  appellant,  when 
fixing  the  culvert  for  the  passage  of  the  wa- 
ter of  tlie  Parker  slough,  a  natural  water 
course,  was  only  bound  to  so  construct  It 
that  it  was  no  obstruction  to  the  water  then 
flowing  into  it;  but,  as  to  any  Increase  of 
water  caused  by  the  drainage  into  it  by  peo- 
ple along  the  course  of  the  slough,  the  ap- 
pellant would  not  be  liable,  though  the  cul- 
vert was  not  sufficient  to  admit  of  the  pas- 
sage of  such  water.  We  do  not  subscribe  to 
this  doctrine.  The  Parker  slough  was  a  wa- 
ter course,  and  it  was  the  legal  right  of  any 
one  along  its  line,  for  miles  above  the  rail- 
road, where  the  water  natnraliy  shed  toward 
the  slough,  to  drain  Into  It,  and  no  one  below. 
owning  land  along  the  slough,  would  have 
any  legal  remedy  against  such  person  so 
draining  water  into  the  slough  above  him  for 
any  damage  done  to  his  inheritance  by  means 
of  an  increased  flow  of  water  caused  thereby. 
In  other  words,  the  slough  was  a  legal  water 
course  for  the  drainage  of  all  the  land  the 
natural  tendency  of  which  was  to  cast  Its 
surplus  water,  caused  by  the  falling  of  rain 
and  snow,  into  it;  and  this  whether  the  flow 
was  increajsed  by  artificial  means  or  not  It 
would  seem  legitimately  to  follow  that  the 
railroad  company,  in  providing  a  passage- 
way for  the  slough,  was  bound  to  anticipate 
and  provide  for  any  such  legal  increase  of 
the  water  flow.  If  it  did  not,  It  was  doing  a 
wrong  and  legal  injury  to  any  one,  situated 
like  the  appellee,  who  received  injury  in  con- 
sequence of  a  failure  on  Its  part  to  do  Its 
duty." 

In  Cleveland  v.  City  Council  of  Augusta 
(Ga.)  29  S.  E.  584,  43  L.  R.  A.  638,  this  lan- 
guage is  used:  "At  common  law  the  rule  Is 
that,  where  a  highway  is  made  across  an- 
other one  already  in  use,  the  crossing  must 
not  only  be  made  with  as  little  injiury  as 
possible  to  the  old  way,  but  whatever  struc- 
tures may  be  necessary  to  the  convenience 
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and  safety  of  tiie  crossing  must  be  erected 
and  maintained  by  the  person  or  corporation 
constructing  and  using  the  new  way." 

In  the  case  of  Lalce  Brie  &  Western  Ball- 
road  Co.  T.  Cluggish,  143  Ind.  847,  42  N.  E. 
T43,  it  is  said:  "The  duty  of  a  railroad  com- 
pany to  restore  a  stream  or  highway  which 
is  crossed  by  the  line  of  its  road  Is  a  con- 
tinuing duty;  and  if,  by  the  Increase  of  popu- 
lation or  other  causes,  the  crossing  becomes 
inadequate  to  meet  the  new  and  altered  con- 
ditions of  the  country,  it  Is  the  duty  of  the 
railroad  to  make  such  alterations  as  will 
meet  the  present  needs  of  the  public." 

In  the  case  of  Lake  Erie  &  Western  Rail- 
road Co.  V.  Smith  (C.  C.)  61  Fed.  885,  this 
language  Is  used:  "The  duty  of  a  railroad 
to  restore  a  stream  or  highway  which  is 
crossed  by  the  line  of  its  road  Is  a  continu- 
ing duty;  and  if,  by  the  Increase  of  popula- 
tion or  other  causes,  the  crossing  becomes  In- 
adeqnate  to  meet  the  new  and  altered  con- 
ditions of  ,tbe  country,  it  is  the  duty  of  the 
railroad  to  make  such  alterations  as  will 
meet  the  present  needs  of  the  public.  Cooke 
T.  Railroad  Corp.,  133  Mass.  185.  Under  a 
fair  construction  of  section  3903,  Rer.  St 
Ind.  1881  (section  5153,  Bums'  Ann.  St.  Ind. 
1894),  It  is  the  duty  of  a  rtillroad  company 
to  construct  its  road,  when  it  intersects  any 
highway  or  stream,  in  such  manner  as  to 
afford  security  for  life  and  property,  and 
this  is  so  whether  the  way  Is  laid  out  and 
opened  before  or  after  the  construction  of  the 
railroad.  Railway  Co.  v.  Smith,  91  Ind.  119; 
National  Waterworks  Co.  v.  City  of  Kansas 
(C.  C.)  28  Fed.  921." 

In  State  of  Indiana  t.  Lake  Erie  &  West- 
em  Raibroad  Co.  (C.  C.)  83  Fed.  287,  it  is 
said:  "If,  by  the  growth  of  population  or 
otlierwise,  the  crossing  has  become  Inade- 
quate to  meet  the  present  needs  of  the  pub- 
lic, it  is  the  duty  of  the  railroad  company 
to  remedy  the  defect  by  restoring  the  cross- 
ing so  that  it  will  not  unnecessarily  impair 
the  usefulness  of  the  highway." 

In  State  v.  St  P.,  M.  &  M.  Ry.  Co.,  35 
Minn.  131,  28  N.  W.  3,  59  Am.  Rep.  313,  a 
railroad  company  had  crossed  a  public  street 
In  the  dty,  and  had  so  obstructed  the  street 
with  tracks  that  It  became  necessary  to  low- 
er the  stroet  or  derate  the  railroad.  The 
city  council  determined  to  lower  the  street, 
and  notified  the  railroad  company  to  make 
the  street  under  its  roadway,  and  the  dty 
would  make  the  depression  aiiproaching  the 
underneath  crossing.  The  court  in  that  case, 
discussing  the  duty  of  railroads  crossing  ex- 
isting streets,  says:  "The  duty  prescribed  is 
to  keep,  at  all  times  and  under  all  circum- 
stances, the  street  at  points  where  they  are 
Intercepted  by  the  railroad.  In  a  condition 
and  state  of  repair  so  as  not  to  impair  or 
interfere  with  their  free  and  proper  use,  and, 
if  this  cannot  be  done  with  a  surface  cross- 
ing, the  company  must  do  it  either  by  carry- 
ing their  tracks  over  or  under  the  lilgbway, 
or  the  liighway  under  or  OTer  their  tracks; 


and  the  duty  of  thus  restoring  or  preserrlng 
the  free  use  of  the  street  includes  the  doing 
of  whatever  is  needed  to  accomplish  the  re- 
quired end,  and  which  Is  rendered  necessary 
to  be  done  by  reason  of  the  presence  of  the 
railroad  in  the  stroet."  And  It  was  held  In 
that  case  that  it  was  not  only  the  duty  of  the 
railroad  company  to  prepare  a  crossing  for 
the  street  under  its  railroad  tracks,  but  it 
was  proper  to  require  it  to  proparo  the  de- 
pressions or  approaches  In  the  street  ap- 
proaching the  crossing  under  the  tracks. 

The  question  whether,  where  no  street  ex- 
ists or  a  drain  ditch  crosses  territory  where 
there  is  no  natural  waterway,  a  railroad  ciln 
be  required,  without  compensation,  to  de- 
vote a  part  of  Its  right  of  way  to  the  public 
for  either  a  highway  or  a  ditch,  is  not  before 
us,  and  we  do  not  decide,  but  we  think  that 
the  great  weight  of  authority  is  that  where 
there  is  a  natural  waterway,  or  where  a 
highway  already  exists  and  is  crossed  by  a 
railroad  company  under  its  general  license 
to  build  a  railroad,  and  without  any  specific 
grant  by  the  legislatlTe  authority  to  obstroct 
the  highway  or  waterway,  the  railr6ad  com- 
pany is  bound  to  make  and  keep  its  crossing, 
at  its  own  expense,  in  such  condition  as  shall 
meet  all  the  reasonable  requirements  of  the 
public  as  the  changed  conditions  and  In- 
creased use  may  demand. 

The  case  of  Chicago  &  Northwestern  Rail- 
way Co.  V.  City  of  Chicago,  140  111.  309,  29  N. 
E.  1109,  was  a. condemnation  for  the  exten- 
sion of  a  street  in  the  city  of  Chicago  acrosfs 
the  right  of  way  ot  the  railroad  company. 
The  damages  assessed  to  the  company  for 
land  taken  was  $1.  The  company  ofTered  to 
show  the  expense  of  grading  and  planking 
the  roadway,  the  making  of  a  gate  and  a 
power  house  from  which  to  operate  the  same, 
the  salary  of  a  tender,  and  the  cost  of  re- 
pairs, and  Insisted  that  all  of  these  matters 
were  proper  elements  of  damage  for  land  not 
taken.  The  lower  court  denied  the  conten- 
tion, and  this  court  sustained  its  Judgment 
and  said  (page  823,  140  111.,  page  1113,  29  N. 
E.):  "These  items  of  expense  are  set  up  in 
the  cross  petition  as  damages  to  the  property 
not  taken — that  Is,  to  the  right  of  way  on 
either  side  of  that  portion  of  the  right  of 
way  which  is  to  be  used  as  a  street.  How 
can  grading  the  approaches,  planking  the 
crossing,  and  erecting  gates  damage  the 
right  of  way  adjoining  the  street  crossing? 
The  expenses  which  they  necessitate  may  re- 
quire a  deduction  from  the  revenues  of  the 
company,  but  there  is  no  proof  to  show  tliat 
there  Is  any  such  injury  or  inconvenience  as 
reduces  the  capacity  of  the  corporation  to 
transact  Its  business.  Not  the  grading  or 
planking  or  gates,  but  the  use  of  the  cross- 
ing by  the  public,  may  result  in  the  stoppage 
or  slower  movement  of  trains  and  in  the  in- 
creased danger  of  accidents,  but  we  have 
held  that  no  damages  can  be  allowed  for 
these  Inconveniences.  (Citing  authorities.) 
Uncompensated  obedience  to  a  regulation  en- 
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acted  for  the  pabllc  safety  under  the  police 
power  of  the  state  is  not  a  taking  or  dama- 
ging, wlthoat  jnst  compensation,  of  private 
property  or  of  private  property  affected  with 
a  public  Interest."  In  lUlaols  Central  RaU- 
road  Co.  v.  WiUenborg,  117  UL  203,  7  N.  B. 
688,  67  Am.  Rep.  862.  Itwas  held  that  the 
statutory  requirement  for  railroads  to  con- 
struct farm  crossings  for  the  use  of  adjoin- 
ing landowners  was  the  exercise  of  the  po- 
lice power,  and  that  such  statute  was  appli- 
cable alike  to  railroads  built  before  and  after 
its  passage.  To  the  same  effect  as  the  fore- 
going cases  are  Chicago  &  Northwestern  Rail- 
way Co.  V.  City  of  Chicago,  140  lU.  309,  29  N. 
E.  1109;  Ohio  &  Mississippi  Railroad  Co.  v. 
McClelland,  25  111.  140;  Chicago,  Rock  Ishind 
&  Pacific  Railroad  Co.  v.  Moffltt,  75  III.  524; 
People  v.  Chicago  &  Alton  Railroad  Co.,  67 
111.  118. 

Most  of  the  foregoing  cases  are  upon  the 
common-law  duty  of  railroads  to  keep  high- 
ways and  waterways  over  which  they  cross 
in  such  condition  as  will  meet  all  public  re- 
quirements, and  the  duty  in  such  cases  is 
treated  as  a  continuing  duty.  Those  cases 
not  based  upon  the  common-law  duty  are 
where  statutes  have  been  enacted  for  their 
regulation  under  the  police  power  of  the 
state,  or  where  statutes  merely  declaratory 
of  the  common-law  duty  in  such  cases  have 
been  enacted.  If  It  Is  the  common-law  duty 
of  appellant  to  make  the  necessary  changes 
in  its  bridge  and  opening  across  Rob  Roy 
creek  as  will  accommodate  the  waters  which 
naturally  drain  through  the  same,  although 
the  flow  be  Increased  by  artificial  means,  If 
the  statute  in  question  is  but  declaratory  of 
the  common-law  duty,  or  is  the  exercise  of 
the  police  power,  then  it  is  clear  that  there  Is 
no  such  taking  of  appellant's  property  as  in- 
vades the  various  provisions  of  the  Constitu- 
tion relied  upon  in  the  demurrer.  The  power 
exercised  would  not  be  that  of  eminent  do- 
main. "The  police  power  Is  to  be  clearly 
dlstingnished  from  the  right  of  eminent  do- 
main, and  the  distinction  lies  in  this:  that 
in  the  exercise  of  the  latter  right  private 
property  is  taken  toe  public  use  and  the  own- 
er is  Invariably  entitled  to  compensation 
therefor,  while  the  police  power  Is  usually 
exerted  merely  to  regulate  the  use  and  en- 
joyment of  property  by  the  owner,  or.  If  he 
Is  deprived  of  his  property  outright.  It  is  not 
taken  for  public  use,  but  rather  destroyed  in 
order  to  promote  the  general  welfare  of  the 
public,  and  In  neither  case  Is  the  owner  en' 
titled  to  any  compensation  for  any  Injury 
which  he  may  sustain  in  consequence  there- 
of, for  the  law  considers  that  either  the  in- 
jury is  damnum  absque  injuria,  or  the  owner 
is  sufficiently  compensated  by  sharing  in  th'e 
general  benefits  resulting  from  the  exercise 
of  the  police  power."  22  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  916;  Prazer  v.  City  of  Chi- 
cago, 186  111.  480,  S7  N.  E.  1065,  81  L.  R.  A. 
306,  78  Am.  St  Rep.  296. 

In  the  case  at  bar  It  is  not  proposed  to 


take  the  property  of  appellant,  but  the  prop- 
osition Is  that  appellant  shall  be  required. 
In  the  use  of  its  property,  to  conform  to  the 
public  needs.  The  operation  of  its  railroad 
or  its  charter  rights  are  not  to  be  Interfered 
with.  While  its  charter  is  not  set  out  in  the 
petition,  and  its  exact  provisions  are  not  -be- 
fore US,  the  presumption  will  be  that  Its 
charter  Is  such  as  is  ordinarily  granted  to 
construct,  and  operate  a  railroad  between 
the  points  therein  mentioned.  The  allegation 
of  the  petition  is  that  appellant  was  organ- 
ized "with  corporate  power  to  build,  con- 
struct, operate  and  maintain  a  railroad  at 
and  in  the  township  and  county  aforesaid," 
and  there  Is  no  presumption  that  It  had  any 
greater  powers  than  those  set  forth  in  the 
petition.  As  said  in  LIgare  v.  City  of  Chi- 
cago, 189  111.  46,  28  N.  E.  034,  32  Am.  St 
Repv  179:  "When  a  franchise  is  granted  to 
construct  ways  or  streets  across  a  waterway, 
there  Is  no  Implied  right  to  destroy  the  wa- 
terway, but  it  must  be  so  bridged  that  its 
use  will  not  be  unnecessarily  impaired.  El- 
liott on  Roads  and  Streets,  32.  If  it  be  con- 
ceded that  the  state  may  authorize  the  tak- 
ing or  destruction  of  a  waterway,  it  devolves 
on  those  who  claim  that  the  state  lias  done 
so  to  show  it,  aUd,  since  that  Is  not  done  by 
simply  showing  power  to  lay  out  open,  and 
Improve  streets  across  waterways,  no  such 
power  is  here  shown."  And  while  to  con- 
form to  the  writ  awarded  In  this  case  may, 
as  was  said  in  Chicago  &  Northwestern  Rail- 
road Co.  V.  City  of  Chicago,  supra,  "require 
a  deduction  from  the  revenues  of  the  com- 
pany," it  does  not  interfere  with  the  exercise 
of  its  rights  under  Its  charter  or  any  of  its 
charter  rights. 

Appellant  has  cited  and  relies  upon  Bail^ 
V.  Philadelphia,  etc..  Railroad  Co.,  4  Bar. 
389,  44  Am.  Dec.  693,  and  Washington  Bridge 
Co.  V.  State,  18  Conn.  53.  We  have  exam- 
ined those  cases  and  do  not  think  they  ap- 
ply. In  the  first  case  mentioned,  the  charter 
was  to  locate  and  construct  a  railroad  be- 
tween Philadelphia  and  Baltimore,  and,  if  it 
should  l>e  necessary  to  pass  over  any  naviga- 
ble sti-eam,  a  sufficient  draw  was  required  to 
be  made  in  each  bridge  for  the  passage  of 
vessels.  The  railroad  company  built  a 
bridge  with  a  draw.  Subsequently  the  Leg- 
islature, amended  the  charter  of  the  railroad 
company,  authorizing  it  to  build  a  closed 
bridge  wh«%  it  had  theretofore  had  a  bridge 
with  a  draw.  The  closed  bridge  was  ac- 
cordingly built  In  compliance  with  the  terms 
of  the  charter.  Subsequently  an-  act  was 
passed  giving  damages  to  landowners  that 
might  be  sustained  by  reason  of  said  bridge 
being  constructed  without  any  draw  or  pas- 
sage thereunder.  The  court  held  that,  inas- 
much as  the  defendant  had  complied  with 
the  special  provisions  of  its  charter,  it  had 
vested  rights,  and  was  not  liable  to  the  ac- 
tion authorized  by  the  subsequent  statute. 

The  case  of  Washington  Bridge  Co.  v. 
States  supra,  waa  where  ■  corporation  was 
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created  by  the  liegiBlatiire  for  the  purpose  of 
oonatmctlng  a  permaitent  bridge  over  the 
Housatonlc  river,  with  anthority  to  collect 
tolls  to  relmbnnM  the  expense  of  bailding 
the  bridge.  It  was  provided  that  aa  soon  as 
such  expense,  with  interest  at  12  per  centum, 
should  be  reimbursed  from  the  tolls,  the 
bridge  and  the  right  of  tolls  should  be  sub- 
ject to  such  order  and  regulation  aa  the  Gen- 
eral Assembly  should  deem  proper.  Until 
that  time  arrived  there  was  no  reservation 
of  power.  The  charter  required  the  com- 
pany to  build  a  bridge  with  a  82-foot  draw. 
Before  the  bridge  bad  been  operated  a  suffi- 
cient time- for  the  company  to  reimburse  It- 
self and  to  realise  the  interest  provided  for 
is  the  act  the  General  Assembly  passed  an 
act  requiring  the  bridge  company  to  make 
Its  draw  50  feet,  and  It  was  held  that,  the 
bridge  company  having  built  its  bridge  ac- 
cording to  the  provisions  of  its  charter,  the 
charter  was  a  contract  between  tbe  state  and 
the  company,  under  which  tbe  company  had 
vested  rights. 

It  would  seem  manifest  that  these  cases 
cannot  be  controlling  in  tbe  base  at  bar, 
where,  so  far  as  appears  from  the  pleadings, 
appellant  was  given  no  anthority,  except'  tbe 
Implied  authority,  to  build  any  bridge  what- 
ever. That  Implied  authority  was  coupled 
with  tbe  common-law  duty  of  appellant  to 
build  Its  bridge  over  the  natural  water 
course,  with  a  view  of  the  future  as  well  as 
tbe  present  contingencies  and  requirements 
of  sucb  water  course,  and  with  the  further 
implied  provision  that  there  remained  In  tbe 
state,  whenever  the  public  welfare  required 
It,  tbe  right  to  regulate  its  use.  Ohio  &  Mis- 
sissippi Railroad  Co.  v.  McClelland,  supra. 

That  the  state  is  vitally  interested  in  the 
reclamation  of  its  swamp  and  slough  lands 
cannot  be  gainsaid.  We  all  know  that  tbe 
presence  of  large  bodies  of  stagnant  water, 
sucb  as  are  found  in  swump  lands  in  this 
state,  produce  malaria  and  breed  dlscuse- 
glring  germs  of  various  forms,  and  that  tbe 
removal  of  sucb  bodies  of  water  is  condu- 
cive to  tbe  health  and  welfare  of  the  public. 
By  tbe  removal  of  such  bodies  of  water  and 
tbe  subjection  of  sucb  lauds  to  cultivation 
tbey  are  made  to  bear  their  proper  propor- 
tionate burden  to  the  support  of  the  inhabit- 
ants and  the  commerce  of  tbe  state.  Their 
value  is  increased,  and  thereby  their  contri- 
bution in  taxes  to  the  state  and  local  gov- 
ernments is  increased.  Tbe  subject  was 
deemed  of  such  importance  that  the  people, 
by  section  31  of  article  4  of  the  Constitution 
of  1870,  conferred  upon  tbe  Ceneral  Assem- 
bly plenary  powers  in  making  provision  for 
drainage  for  aj^'icultural  and  sanitary  pur- 
poses, and  pursuant  to  that  power  the  Gen- 
eral Assembly  passed  the  act  under  which 
tbe  appellees  are  proceeding,  declaring  that 
tbe  otgHOlzation  should  be  for  agricultural 
and  sanitary  purposes.  The  drainage  dis- 
trlcti^  organized  as  are  the  appellees,  under 
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that  law  are  invested  with  tbe  right  of  emi- 
nent domain  and  the  power  of  taxation,  upon 
the  theory  that  they  are  public  utilities  and 
are  held  to  be  quasi  public  corporations.  In 
their  organic  character  they  do  not  represent 
merely  the  individual  property  owners  or 
themselves,  but  tbey  represent  tbe  state  In 
carrying  out  Its  policy,  as  found  in  the  com- 
mon lew  and  declared  by  its  Constitution 
i(nd  statutes.  It  has  been  so  often  said  that 
It  need  only  be  adverted  to  here,  that  cor- 
porations such  as  appellant  do  not  hold  their 
property  and  exercise  their  franchises  strict- 
ly in  a  private  right,  but  that  from  tbe  na- 
ture of  their  business  and  their  relation  to 
society  tbey  are  public  corporations  In  a 
sense  and  are  subject  to  public  control  and 
regulation,  though,  with  their  grant  of  power 
to  traverse  the  state  with  their  lines  of  rail- 
road, it  cannot  be  said  that  their  right  of 
private  property  attaches  to  every  highway 
and  water  course  over  which  their  roads  may 
be  constructed.  To  so  bold  would  render 
such  enterprises,  which  are  designed  for  the 
benefit  of  the  state,  obstacles  to  its  progress 
and  a  menace  to  its  general  welfare.  Ohio 
&  Mississippi  Railroad  Co.  v.  McClelland,  su- 
pra. Of  course,  in  the  exercise  of  the  right 
of  the  public  Interest  as  against  such  cor- 
porations, the  demand  must  be  reasonable 
and  must  clearly  appear  to  be  for  the  public 
welfare.  In  this  case  it  Is  not  questioned 
that  the  improvement  of  Rob  Roy  creek,  as 
proposed,  is  necessary  for  the  proper  drain- 
age of  the  lands  comprising  the  drainage  dis- 
trict Tbe  petition  alleges  that  such  en- 
largement is  necessary,  and  that  tbe  same 
cannot  be  carried  on  with  tbe  obstructions 
placed  in  the  bed  of  said  creek  by  appellant 
This  tbe  appellant  does  not  deny. 

Appellant  contends  that  there  is  a  variance 
between  the  notice  seized  upon  it  and  tbe 
prayer  of  the  petition,  and  argues  tbat  It  bag 
an  exclusive  right  of  way  of  much  greater 
width  than  its  bridge  that  is  asked  to  be  re- 
moved and  replaced,  and  that  the  notice  to 
construct  a  new  bridge  and  remove  the  ob- 
structions in  the  waterway  is  not  broad 
enough  to  cover  tbe  prayer  and  order  of  tbe 
writ  We  have  examined  the  petition,  and 
there  is  no  averment  as  to  tbe  width  of  ap- 
pellant's right  of  way,  and  we  are  unable  to 
say,  from  the  proceedings  before  us,  that 
when  appellant  has  compiled  with  tbe  notice 
attached  to  the  petition  the  waterway  will 
not  be  improved  all  that  is  necessary  for  tbe 
proiMjr  passage  of  the  waters  of  the  district 
Entertaining  the  views  above  expressed,  and 
founding  our  conclusion  upon  tbe  rights  and 
duties  of  the  i)ai'ties  as  found  In  tbe  com- 
mon law,  we  deem  It  unnecessary  to  pass 
upon  the  constitutionality  of  section  40Vi  of 
the  farm  drainage  act  We  think  tbe  order 
for  the  writ  was  warranted  under  the  peti- 
tion and  demurrer  thereto,  and  the  Judgment 
awarding  the  same  is  affirmed. 

Judgmeut  affirmed. 
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PEOPLE  T.  BONIER. 

(Court  of  Appeals  of  New  York.      Not.  15, 

1904.) 

CBIUINAL  LAW— IKSTBVCnoitS— OOOD  CHAB- 
ACTEB. 

1.  On  a  trial  for  mnrder  an  inatmction,  at 
the  request  of  accused,  that  evidence  of  good 
character  may  in  the  exercise  of  sound  jndz- 
ment  be  sufficient  to  warrant  an  acquittal, 
even  if  the  rest  of  the  evidence  should  otherwise 
appear  conclusive,  should  be  given. 

2.  On  trial  for  murder,  the  evidence  against 
accused  was  entirely  circumstantial,  and  he  pro- 
duced evidence  of  his  good  character  in  the 
community  in  which  he  had  lived  for  many 
years.  There  was  nothing  in  the  instructions 
to  cover  a  request  by  defendant  that  the  <  pre- 
sumption arising  from  failure  to  attack  it  and 
evidence  of  good  character  may  be  sufficient 
to  raise  a  reasonable  doubt.  Hdd,  that  it  was 
reversible  error  to  refuse  the  request 

Appeal  from  Supreme  Court,  Trial  Term, 
Erie  County. 

Charles  Bonier  was  convicted  of  mnrder 
In  the  flnit  degree,  and  appeals.    Reversed. 

Philip  V.  Fennelly,  for  appellant.  Ed- 
wnrd  E.  Coatswortb,  Dlst  Atty.  (Frank  A. 
Abbott,  of  counsel),  for  the  People. 

VANN,  3.  On  the  16tb  of  January,  1904, 
the  defendant  was  convicted  upon  an  in- 
dictment found  December  22,  1903,  char- 
ging him  with  the  crime  of  murder  In  the 
first  degree,  committed  in  the  city  of  Buf- 
falo on  the  20th  of  November,  1903,  by  tak- 
ing the  life  of  one  Franz  Freher,  with  will- 
ful and  deliberate  purpose. 

The  evidence  against  the  defendant  was 
wholly  circumstantial,  but  it  tended  strong- 
ly to  establish  his  guilt,  and  clearly  warrant- 
ed the  submission  of  the  case  to  the  jury. 
A  careful  review  of  the  testimony  has  led  us 
to  the  conclusion  that  the  verdict  was  not 
against  the  weight  of  evidence,  and  that  It 
should  not  be  disturbed,  unless  some  error, 
duly  raised  by  exception,  was  committed, 
during  the  trial,  of  such  a  nature  as  to  give 
rise  to  the  presumption  that  the  defendant 
suffered  prejudice  therefrom. 

Evidence  was  given  by  witnesses  called  In 
behalf  of  the  defendant  tending  to  show  that 
his  general  reputation  from  the  speech  of 
people,  in  the  community  where  be  had  lived 
for  many  years,  was  good,  and  that  they  had 
never  heard  anything  against  him.  No  evi- 
dence was  given  in  behalf  of  the  people  in 
relation  to  his  reputation  or  character.  In 
charging  the  jury  upon  this  subject,  the 
court  said:  "You  will  take  into  account  the 
evidence  of  these  two  witnesses  who  testi- 
fied In  behalf  of  the  defendant  with  refer- 
ence to  his  character.  They  said  they  had 
known  him,  one  of  them  eight  months  or 
nine  months,  and  made  an  Investigation  of 
his  character  and  standing,  or  bis  reputa- 
tion perhaps  would  be  better,  and,  so  far 
as  he  learned,  it  was  good,  and  he  so  re- 
ported. The  other  gentleman  had  known 
him  some  time,  and,  so  far  as  he  knew,  his 
reputation  was  good.    You  have  «  right  to 


take  that  into  account  He  was  at  liberty 
to  swear  six  witnesses.  He  was  under  no 
obligation  to  do  so,  but  he  might  have  done 
so.  It  is  proper  for  yon  to  take  into  account 
the  fact  that  these  witnesses  have  testified 
that  be  was  a  person  of  good  reputation  in 
the  community  where  he  lived,  for  the  pur- 
pose of  discrediting  the  weight  and  prob- 
ability of  the  circumstances  sought  to  be 
established,  and,  in  addition,  to  create  a 
probability  of  Innocence.  No  matter  what 
his  standing  might  have  been  in  the  com- 
munity where  he  lived  in  the  past,  be  might 
yet  be  guilty.  So  you  will  observe  it  is 
proper  to  be  taken  into  account  by  you  as 
bearing  upon  the  probability  as  to  whether 
or  not  he  is  guilty  of  the  crime  charged  in 
the  indictment"  The  court  had  previously 
charged  upon  the  subject  of  reasonable  doubt 
that:  "It  is  for  the  people  to  prove  that  the 
defendant  committed  the  crime,  and  prove 
it  beyond  a  reasonable  doubt.  The  case  made 
to  convi<ft  beyond  a  reasonable  doubt  need 
not  be  so  conclusive  as  to  repel  all  other 
possible  conclnslons.  There  might  be  some 
possible  doubt  about  any  given  statement  of 
facts,  but  it  Is  such  a  doubt  as  a  reasonable 
man  would  have  with  respect  to  the  truth  of 
a  fact.  That  Is  what  is  meant  by  a  reason- 
able doubt  Not  that  the  evidence  must  be 
conclusive  and  absolute  beyond  peradven- 
ture,  but  that  it  is  reasonably  established, 
and  that,  therefore,  there  is  no  reasonable 
doubt  about  it." 

The  following  extract  from  the  record  sets 
forth  three  consecutive  requests  to  charge 
presented  by  the  counsel  for  defendant,  the 
action  of  the  court  thereon,  and  an  excep; 
tlon  taken  to  the  final  ruling:  "Mr.  Murphy: 
I  ask  your  honor  to  charge  that,  in  the  ab- 
sence of  any  testimony  upon  the  subject  of 
character,  the  presumption  is  that  the  de- 
fendant's character  is  good.  The  Court:  That 
is  true.  Mr.  .Murphy:  I  ask  your  honor  to 
charge  that  there  Is  testimony  in  this  case, 
and  that  If  the  jury  believe  it— believe  the 
testimony  of  these  witnesses  upon  the  sub- 
ject of  the  defendant's  character — that  that 
is  proof  conclusive  of  good  character.  The 
Court:  Yes,  on  that  subject  I  should  think 
so.  I  will  charge  it.  Mr.  Murphy:  Now,  I 
ask  your  honor  to  charg:e  the  jury  that  the 
presumption  which  arises  as  to  the  defend- 
ant's good  character,  both  from  the  failure 
to  attack  it  and  from  the  testimony  given, 
may  of  itself  be  sufSdent  to  raise  a  reason- 
able doubt  as  to  the  defendant's  guilt  The 
Court:  That  I  deny.  The  jury  should  con- 
sider the  evidence  of  good  character  for  the 
purposes  mentioned.   Mr.  Murphy:  I  except" 

The  exception  thus  taken  raises  the  only 
serious  question  that  we  have  before  us  for 
consideration.  The  law  as  to  the  weight 
which  a  jury  may  give  to  evidence  showing 
that  the  accused  was  a  person  of  good  repute 
is  so  well  settled  In  this  state  that  counsel 
do  not  seriously  differ  as  to  what  the  law  is, 
but  they  differ  widely  as  to  whether  it  was 
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complied  with  by  the  court  In  this  case.  We 
will  refer  to  a  few  of  the  authorities  and  to 
the  reasoning  of  learned  Judges  in  laying 
down  the  rule,  so  that  the  foundation  and 
force  thereof  may  be  understood,  before  we 
attempt  to  apply  It  to  the  case  In  hand. 

In  an  early  case  upon  the  trial  of  an  In- 
dictment for  murder,  the  court  "In  connec- 
tion with  many  Just  observations  as  to  the 
importance  and  efTect  of  proof  of  good  char- 
acter, •  •  •  stated  to  the  Jury  that, 
where  the  question  was  one  of  great  and 
atrocious  criminality,  evidence  of  good  char- 
acter, and  of  a  man's  habitual  conduct  under 
common  circumstances,  must  be  considered 
far  inferior  to  what  It  Is  In  the  instances  of 
accusations  of  a  lower  grade;  but  still,  even 
with  regard  to  the  higher  crimes,  testimony 
of  good  character,  though  of  less  avail,  was 
competent"  The  Judgment  was  reversed 
because  the  charge  tended  to  control  the 
weight  of  the  evidence  and  was  calculated  to 
mislead  the  Jury  as  to  the  effect  which  It 
might  receive.  The  court  said:  "The  prin- 
ciple upon  which  good  character  may  be 
proved  is  that  It  affords  a  presumption 
against  the  commission  of  crime.  This  pre- 
sumption arises  from  the  improbability,  as  a 
general  rule,  as  proved  by  common  observa- 
tion and  experience,  that  a  person  who  has 
uniformly  pursued  an  honest  and  upright 
coarse  of  conduct  will  depart  from  It  and  do 
an  act  so  Inconsistent  with  It.  Such  a  person 
may  be  overcome  by  temptation  and  fall 
into  crime,  and  cases  of  that  kind  often  oc- 
cur, but  they  are  exceptions;  the  general 
rule  is  otherwise.  The  influence  of  this  pre- 
sumption from  chaiacter  will  necessarily 
vary  according  to  the  varying  circumstances 
of  different  cases.  It  must  be  slight  when 
the  accusation  of  crime  is  supported  by  the 
direct  and  positive  testimony  of  credible 
witnesses;  and  it  will  .seldom  avail  to  control 
the  mind  In  cases  where  the  testimony, 
though  circumstantial,  is  reliable,  strong,  and 
clear.  But  in  cases  where  the  other  evidence 
is  nearly  balanced,  but  slightly  preponderat- 
ing against  the  defendant,  the  presumption 
from  proof  of  good  character  Is  entitled  to 
great  weight,  and  will  often  be  sufficient  to 
turn  the  scale  and  produce  an  acquittal.  I 
am  unable  to  perceive  why  this  presumption 
may  not,  and  should  not,  as  a  general  rule, 
b^  as  controlling  in  cases  of  high  crimes  as 
In  those  of  smaller  ones.  In  a  case  of  mur- 
der, arson,  robbery,  or  any  other  great  of- 
fense, when  it  Is  apparent  that  it  must  have 
t>een  planned  and  committed  with  great  de- 
liberation, and  the  evidence  against  the  ac- 
cused is  uncertain,  why  should  not  proof  of 
good  character  influence  the  Judgment  as 
powerfully  as  In  any  case?  I  can  readily 
see  that  In  cases  of  great  crimes,  evidently 
perpetrated  with  but  little  If  any  fore- 
thought, under  the  influence  of  some  sudden 
and  pomertvl  motive,  such  proof  will  be 
comparatively  weak,  but  it  will  be  so  In  ref- 
erence to  any  other  crime  with  similar  cir- 


cumstances. The  attending  circumstances 
must,  I  think,  determine  the  degree  of  force 
which  evidence  of  good  character  should 
have;  it  is  not  In  ordinary  cases  affected  by 
the  grade  of  the  offense."  CancemI  v.  Peo- 
ple, 16  N.  Y.  501,  506. 

In  a  later  case,  where  the  Indictment  was 
for  grand  larceny,  the  court  charged  that 
good  character  is  "a  fact  to  be  considered  by 
the  Jury,  like  every  other  fact  in  the  case, 
no  matter  what  the  other  testimony  In  the 
case  might  be;  but  when  evidence  Is  posi- 
tive, leading  to  a  conviction,  logically  and 
fairly  derived,  of  guilty  from  all  the  testi- 
mony, the  simple  fact  that  a  person  possess- 
es good  character  will  be  of  no  avail;  that 
It  is  only  In  cases  where  the  Jury  have  a 
well-reasoned  doubt,  a  doubt  logically  arriv- 
ed at,  arising  out  of  all  the  testimony,  that 
evidence  of  good  character  steps  In,  and  then 
It  becomes  the  duty  of  the  Jury  to  give  a 
verdict  In  favor  of  the  prisoner."  This  was 
held  to  be  "clearly  erroneous,  and  well  cal- 
culated to  mislead  the  Jury  to  the  prejudice 
of  the  prisoner."  In  giving  its  reasons,  the 
court  said:  "There  Is  no  case  In  which  the 
Jury  may  not,  in  the  exercise  of  a  sound 
Judgment,  give  a  prisoner  the  benefit  of  a 
previous  good  character.  No  matter  how 
conclusive  the  other  testimony  may  appear 
to  be,  the  character  of  the  accused  may  be 
such  as  to  create  a  doubt  In  the  minds  of  the 
Jury  and  lead  them  to  believe,  In  view  of  the 
Improbabilities  that  a  person  of  such  char- 
acter would  be  guilty  of  the  offense  charged, 
that  the  other  evidence  in  the  case  is  false 
or  the  witnesses  mistaken.  An  Individual 
accused  of  crime  is  entitled  to  have  It  left 
to  the  Jury  to  form  their  conclusion  upon  all 
the  evidence  whether  he,  if  his  character 
was  previously  unblemished,  has  or  has  not 
committed  the  particular  crime  alleged 
against  him.  •  •  •  Evidence  of  good  char 
acter  is  not  only  of  value  in  doubtful  cases, 
and  in  prosecutions  for  minor  offenses,  but  is 
entitled  to  be  considered  when  the  crime 
charged  Is  atrocious,  and  also  when  the  tes- 
timony tends  very  strongly  to  establish  the 
guilt  of  the  accused.  It  will  sometimes  of 
itself  create  a  doubt  when  without  it  none 
would  exist."  Five  Judges  concurred  In  this 
opinion,  but  two,  while  agreeing  with  the 
doctrine  of  the  majority  as  to  the  effect  of 
good  character,  voted  to  afSrm  on  the  grounU 
that  the  charge,  "looking  at  the  whole  of  It, 
was  to  be  construed  as  Instructing  the  Jury 
that  good  character  was  to  be  considered, 
like  auy  other  testimony,  upon  the  question 
of  guilt,  but  that  previous  good  character 
furnishes  no  defense  to  a  party  accused  of 
crime  when  his  guilt  Is  determined  by  a  con- 
sideration of  all  the  evidence,  and  that  the 
charge  so  construed  was  not  erroneous." 
Remsen  v.  People,  43  N.  Y.  6. 

We  shall  refer  to  but  one  more  case,  which 
brings  the  law  down  to  a  very  recent  period. 
Upon  a  trial  for  the  crime  of  rape,  the  Judge 
In  bis  main  charge  said:    "It  la  true  that 
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good  character  weighs  for  something,  and 
It  should  weigh  when  a  man  Is  charged  with 
crime.  I  leave  It  to  yon  to  say  to  what  ex- 
tent the  evidence  convinces  you  with  refer- 
ence to  the  good  character  of  the  defendant, 
and  what  weight  that  character,  as  It  is  es- 
tablished, should  have  upon  your  considera- 
tion of  this  case."  The  defendant's  counsel 
requested  the  court  to  Instnict  as  follows: 
"I  ask  the  court  to  charge  the  Jury  that  the 
character  of  the  accused  may  be  such  as  to 
create  a  doubt  in  the  minds  of  the  Jury,  and 
lead  them  to  believe,  in  view  of  the  Improb- 
ability of  a  person  of  such  character  being 
guUty,  that  the  other  evidence  is  false."  The 
court  declined  to  so  charge,  except  as  char- 
ged, and  the  defendant  excepted.  Wlille  we 
did  not  unite  in  Judgment  upon  another 
branch  of  the  case,  all  the  Judges  voted  to 
reverse  because  this  exception  raised  revers- 
ible error.  Judge  Bartlett,  speaking  for  us 
all  upon  this  point,  said:  "This  refusal  was 
obvious  error,  as  defendant  was  entitled  to 
have  the  Jury  distinctly  Instructed  that  good 
character  will  sometimes  of  itself  create  a 
doubt,  when  without  it  none  would  exist. 
The  court  had  been  previously  requested  by 
defendant's  counsel  to  charge  as  follows:  'I 
ask  the  court  to  charge  the  Jury  that  the 
Jury  may,  in  the  exercise  of  sound  Judgment, 
give  the  person  the  benefit  of  good  ctiaracter, 
no  matter  how  conclusive  the  other  testi- 
mony may  appear  to  be.'  The  court  in  re- 
siionse  charged:  'I  leave  it  to  the  Jury  to 
say  what  weight  good  character  should  have 
in  determining  the  question  of  the  defend- 
ant's guilt  or  innocence.  I  think  it  is  a 
propo:  subject  for  their  consideration.'  Ex- 
ception was  taken  to  the  refusal  to  charge  as 
requested.  The  vice  of  this  ruling  is  the 
same  as  in  the  one  already  considered.  The 
Jury  were  not  clearly  informed  as  to  their 
power  in  the  exercise  of  a  sound  discretion'. 
The  defendant  was  entitled  to  the  charge  as 
requested,  without  change  or  comment" 
People  V.  Elliott,  163  N.  Y.  11,  67  N.  E.  103. 

It  is  therefore  the  law  that  evidence  of 
good  character  may  of  itself  create  a  reason- 
able doubt,  when  without  it  none  would  ex- 
ist, and  that  upon  the  request  of  the  accused 
the  Jury  should  be  told  that  such  evidence, 
in  the  exercise  of  their  sound  Judgment,  may 
be  Bufflelent  to  warrant  an  acquittal,  even  if 
the  rest  of  the  evidence  should  otherwise 
appear  conclusive. 

The  testimony  in  the  case  now  before  us 
shows  that,  if  the  defendant  committed  the 
crime  charged  against  him,  he  did  it  with 
deliberation  and  forethought  It  was  not  the 
result  of  sudden  Impulse,  but  of  careful  pre- 
meditation and  deliberate  execution,  for  the 
purpose  of  robbing  the  victim.  Proof  of  good 
character  is  of  peculiar  value  in  such  a  case, 
especially  when  the  evidence  of  guilt  rests, 
as  it  does  here,  entirely  upon  circumstantiai 
evidence,  because  the  deliberate  perpetration 
of  the  gravest  of  crimes  is  so  inconsistent 
witti  an  upright  and  orderly  life  as  to  cause 


the  mind  to  hesitate  and  to  examine  and  re- 
examine the  circumstances  with  the  utmost 
care  before  accepting  tbem  as  conclusive 
proof.  The  Instruction  asked  was  of  great 
moment  to  the  defendant,  confronted,  as  be 
was,  with  a  strong  case  against  him.  Wheth- 
er his  character  was  good  was  for  the  Jury 
to  decide,  but  tbey  were  not  permitted  to 
give  the  full  effect  to  that  fact,  if  tbey  found 
it  which  the  law  authorises.  An  innocent 
man  may  be  so  surrounded  by  adverse  cir- 
cumstances that  his  only  reliance  Is  his  naked 
denial,  which  ordinarily  has  but  little  wel^t, 
and  proof  of  good  character,  which  may  have 
great  weight.  We  think  that  the  charge,  as 
a  whole,  tended  to  mislead  the  Jury  as  to  the 
effect  which  they  might  give  to  such  evi- 
dence. The  body  of  the  cliarge  did  not  cover 
the  point,  as  the  Jury  were  there  told  that 
they  might  consider  good  cliaracter  for  two 
purposes:  First  to  discredit  the  weight  and 
probability  of  the  circumstances  sought  to 
be  established;'  and,  second,  to  create  a 
probability  of  innocence.  In  response  to  a 
distinct  request  for  an  instruction  that  good 
character  may  of  itself  be  sufficient  to  raise 
a  reasonable  doubt  the  court  denied  the 
proposition  of  law  embraced  in  the  request, 
but  cliarged  that  the  Jury  should  consider 
the  evidence  for  the  purposes  mentioned,  ap- 
parently meaning  the  two  distinct  purposes 
mentioned  eo  nomine  in  the  body  of  the 
charge.  No  attempt  was  made  to  instruct 
the  Jury  as  to  the  weight  which  good  char- 
acter may  have,  Independent  of  any  other 
evidence,  and  this  was  the  main  chance  of 
the  defendant. 

It  is  claimed,  however,  that  the  request 
was  not  technically  correct  In  form,  because 
it  included  in  Its  assumption  the  failure  of 
the  people  to  attack  character  as  one  of  the 
elements.  While  we  may  overlook  teclinlcal 
errors  in  order  to  affirm  in  a  clear  case,  we 
should  never  invoke  technicalities,  nor  resort 
to  severe  or  narrow  criticism  of  a  request  to 
cluirge,  in  order  to  uphold  a  Judgment  of 
death.  As  the  substance  of  the  request  is 
not  criticised,  we  should  disregard  Informali- 
ties when  they  are  all  that  stand  between 
the  doom  of  the  Judgment  and  an  absolute 
right  to  a  new  trial.  But  there  was  not  even 
a  technical  error  in  the  request  which  was 
correct  in  its  facts  and  sound  in  Its  law. 
When  the  defendant  rested,  the  people  bad 
the  right  to  attack  his  character,  because  he 
had  opened  the  door.  As  the  testimony  stood 
Just  before  the  people  finally  rested,  they 
could  have  called  witnesses  to  show  that 
from  the  speech  of  people  liis  reputation  was 
bad,  if  such  was  the  fact.  They  did  not  do 
so.  In  other  words,  they  did  not  attack  his 
character,  although  tbey  had  a  right  to,  and 
that  is  all  that  Is  stated  in  the  language  criti- 
cised. The  assumption  was  literally  true, 
and  hence  could  do  no  harm.  The  request, 
when  fairly  construed,  means  that  from  tbe 
testimony  given  by  the  defendant  as  to  his 
character,  and  tbe  failure  of  tbe  people  to 
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glTe  any  evidence  on  the  snbject,  a  reason- 
able doabt  might  arlae.  The  reqneat  refnaed 
should  be  read  in  connection  with  the  two 
reqneats  charged  which  inunedlately  precede 
It.  The  court  had  already  said  that,  "in  the 
absence  ot  any  testimony  upon  the  subject 
of  character,  the  presumption  Is  that  the  de- 
fendant's character  Is  good";  also  that,  If 
the  jury  "believe  the  testimony  of  these 
witnesses  npon  the  subject  of  the  defendant's 
character,  that  Is  proof  conclnslve  of  good 
character."  Then  follows  the  only  request 
which  gives  point  to  those  previously  char- 
ged, by  stating  the  effect  which  good  char- 
acter might  have,  and  the  jury  were  not  in- 
formed as  to  their  power  in  this  regard,  but 
were  left  in  ignorance  of  the  law  npon  a 
snbject  of  supreme  importance  to  the  defend- 
ant. 

It  is  also  claimed  that,  when  the  trial  jus- 
tice refused  the  request  and  charged  that 
"the  jury  should  consider  the  evidence  of 
good  character  for  the  purposes  mentioned," 
he  meant  to  include,  as  one  of  those  pur- 
poses, tliat  such  evidence  might  of  Itself 
raise  a  reasonable  doubt,  but  this  leads  to 
the  absurdity  that  the  court  both  charged 
and  refused  to  charge  as  requested.  The 
first  response  to  the  request  was,  "I  deny 
it."  What  was  thus  denied?  If  the  response 
was  not  a  denial  of  the  proposition  that  the 
evidence  In  question  might  have  the  effect 
dalmed.  It  was  clearly  a  refusal  to  charge 
that  that  was  the  law.  What  was  further 
said?  Simply  that  the  jury  might  consider 
the  evidence  "for  the  purposes  mentioned," 
obviously  meaning  those  mentioned  in  the 
body  of  the  charge,  for  the  learned  justice 
could  not  liave  meant  for  a  purpose  which 
he  had  just  declared  lu  effect  was  not  war- 
ranted by  law.  What  the  defendant  asked 
and  should  have  had  was  an  instruction  that 
such  evidence  of  itself  might  raise  a  reason- 
able doubt.  He  did  not  get  it.  The  jury 
decided  the  case  without  knowing  the  law. 
The  effort  to  have  them  told  what  the  law 
was  upon -a  vital  point  met  with  a  denial. 
They  went  to  the  Jury  room  not  only  unin- 
formed, bat,  as  they  may  have  understood 
the  words  of  the  court,  misinformed,  as  to 
their  power.  We  cannot  say  judicially  that 
they  would  have  found  as  they  did  if  they 
bad  been  properly  Instructed,  and  hence  we 
cannot  overlook  the  error  under  section  542 
of  the  Code  of  Criminal  Prooedure.'  The 
"technical  errors  or  defects"  mentioned  in 
the  statute  mean  such  as  do  not  affect  a 
salistantla]  right  and  could  not  in  reason 
have  changed  the  result.  A  presumption  of 
injury  conclusively  arises  whenever  it  Is  ap- 
parent that  the  erroneous  ruling  may  have 
affected  the  verdict  The  exception  under 
consideration  raised  reversible  error,  and, 
unless  due  effect  is  given  to  it,  the  precedent 
may  hereafter  put  In  jeopardy  the  lives  of 
the  Innocent  However  clear  the  guilt  of 
the  defendant  may  appeur  to  be,  it  Is  our 
duty  to  reverse  the  judgment  of  conviction 


and  order  a  new  trial,  not  in  the  exercise  of 
our  discretionary  power,  but  in  obedience 
to  the  command  of  law. 

CULLEN,  0.  J.,  and  CBRIBN,  MARTIN, 
and  WEEtNBR,  JJ.,  concur.  ORAT  and 
HAIOHT,  JJ.,  absent 

Judgment  of  conviction  reversed. 


an  N.  T.  S08) 
In  re  HOOFLE'S  ESTATE. 
COMPTROLIiEE  OF  STATE  v.  HOOFLE. 

(Court   of   Appeals   of    New    York.     Oct   28, 
1904.) 

TBARSFEB     TAX— IIXEGAX     AFFBAISEUEKT— BK- 
COVEBT— LIMITATIOnB. 

L  Under  Const  art  7,  f  6,  providing  that  nei- 
ther the  LefUlature  nor  any  person  acting  in 
behalf  of  the  state  shall  allow  or  pay  any 
claim  which,  as  between  citizens,  would  be 
barred  b;  lapse  of  time,  the  right  to  refund  the 
amount  of  a  transfer  tax  illeKally  assessed,  giv- 
en by  Laws  1896,  p.  871,  c  908,  J  225,.  as 
amended  by  Laws  1900,  p.  916,  c.  382,  is  bar- 
red if  at  the  time  the  demand  for  the  refund  is 
made  an  action  for  the  same  would  l>e  barred 
as  between  private  parties. 

2.  An  executor  in  October,  1903,  applied  to 
vacate  that  part  of  an  order  entered  November 
29,  1895,  assessing  a  ti-ansfer  tax  which  was 
paid  on  that  day.  Laws  1896,  p.  871,  c.  908,  § 
223,  as  amended  by  Laws  1900,  p.  916,  c.  382. 
requires  an  application  for  a  refund  of  tax  to 
be  made  within  two  years  after  the  statute  took 
effect  Held  that  a  claim  for  refund  was  one 
that,  as  between  citizens,  would  be  barred  by  the 
lapse  of  time;  and  under  Const,  art  7,  |  6, 
the  comptaroller  was  prohibited  from  paying  it 
even  if  the  two-years  limitations  in  the  tax  law 
did  not  apply. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, Second  Department 

In  the  matter  of  the  appraisal  of  the  es- 
tate of  William  H.  Hoople.  From  an  order 
of  the  Appellate  Division  (87  N.  X.  Supp. 
842)  afflrmlng  an  order  of  the  County  Court 
vacating  on  appeal  of  William  G.  Hoople, 
executor,  a  former  order  in  so  far  as  it  as- 
sessed a  transfer  tax  on  United  States  bonds 
belonging  to  the  estate,  'and  directing  the 
Slate  Comptroller  to  refund  such  bonds,  he 
appeals.    Reversed. 

WUllam  H.  Hoople  died  June  17,  1895.  Id 
the  proceedings  taken  for  the  settlement  of 
his  estate  the  surrogate  of  Queens  county 
rendered  a  decree,  dated  November  29,  18U5, 
assessing  a  transfer  tax  upon  the  estate  un- 
der the  provisions  of  chapter  399  of  the  Laws 
of  J.882.  A  portion  of  the  estate  consisted 
of  United  States  bonds,  which  were  included 
in  the  property  upon  which  the  tax  was 
based.  The  tax  thus  assessed  was  volun- 
tarily paid  by  the  executor  on  the  29th  day 
of  November,  1895.  In  October,  1896,  and 
again  In  May,  1897,  this  court  decided  that 
United  States  bonds  could  not  be  subjected 
to  a  transfer  tax  imder  the  act  referred  to. 
Matter  of  Whiting,  160  N.  X.  27,  44  N.  B. 
715,  34  L.  R.  A.  232,  55  Am.  St.  R^>.  640; 
Matter  of  Sherman.  158  N.  X.  1.  46  N.  a 
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1032.  In  October,  1903,  the  execvitor  herein 
petitioned  the  surrogate  of  Queens  county 
to  vacate  that  part  of  his  former  decree 
which  related  to  the  tax  assessed  upon  the 
transfer  of  United  States  bonds.  The  peti- 
tion was  granted,  and  the  surrogate  ordered 
the  State  Comptroller  to  refund  to  the  estate 
tha1>.portidn  of  the  tax  which  amounted  to 
1660.  Upon  the  comptroller's  appeal  to  the 
Appellate  Division  that  order  was  afSnned, 
and  the  comptroller  now  appeals  to  this 
court 

Jabisb  Holmes,  Jr.,  Leonard  B.  Smith,  and 
Frank  Julian  Price,  for  appellant.  Joseph 
Rowan  and  Martin  B.  Colm,  for  respondent 

WERNER,  J.  (after  stating  the  facts).  It 
is  a  fundamental  principle  of  onr  Jurispru- 
dence that  no  action  will  lie  against  a  sover- 
eign state,  or  any  of  its  officers,  to  enforce 
an  obligation  of  the  state  without  express 
legislative  permission  (People  v.  Dennison, 
84  N.  Y.  272;  Lewis  v.  State  of  N.  Y.,  96 
N^  1.  71,  48  Am.  Rep.  607;  Locke  v.  State 
of  N.  X.,  140  N.  Y.  480,  35  N.  B.  1076;  Smith 
V.  Beeves,  178  V.  S.  436,  20  Sup.  Ct  919,  44 
L.  Ed.  1140;  Flagg  v.  Bradford,  181  Mass. 
815,  6S  N.  B.  898);  and  when  a  state  does 
abdicate  this  attribute  of  sovereignty,  and 
permits  itself  to  be  sued,  the  citizen  who  ben- 
efits by  such  an  act  of  grace  acquires  no  vest- 
ed right  thereby,  but  simply  a  privilege  vol- 
untarily granted  by  the  state,  which  may  be 
hedged  about  with  terms  and  conditions,  and 
may  be  withdrawn  as  freely  as  it  was  given. 
Beers  v.  Arkansas,  20  How.  (U.  S.)  527,  15 
L.  Ed.  991;  Parmentor  v.  State  of  N.  Y.,  135 
N.  Y.  154,  81  N.  E.  1035;  Baltzer  v.  North 
Carolina,  161  U.  S.  240,  16  Sup.  Ct  500, 
40  L.  Ed.  684;  Railroad  Co.  v.  Tennes- 
see, 101  U.  S.  337,  25  L.  Ed.  960;  Railroad 
V.  Alabama,  101  U.  S.  832,  25  L.  Ed.  973. 
In  the  light  of  these  principles  it  is  obvious 
that  the  statutes  under  discussion  (chapter 
399,  p.  816,  Laws  1892;  chapter  284,  p.  150, 
Laws  1887;  chapter  382,  p.  916,  Laws  1900) 
Invested  the  respondent  with  no  absolute 
rights  but  conferred  upon  him  a  mere  privi- 
lege, the  extent  and  duration  of  which  de- 
pended entirely  upon  the  language  conferring 
it  When  this  tax  was  paid,  chapter  399, 
p.  816,  of  the  Laws  of  1892,  was  in  force. 
By  section  6  of  that  act  it  was  provided  that 
when  a  transfer  tax  had  been  erroneously 
paid  into  the  state  treasury,  the  comptroller 
was  authorized  upon  satisfactory  proof  to 
require  the  amount  of  any  erroneous  or  il- 
legal transfer  tax  to  be  refunded  to  the  per- 
sons who  had  paid  the  same,  provided,  how- 
ever, that  all  applications  for  such  refunding 
should  be  made  within  five  years  after  the 
payment  of  the  tax.  Upon  the  codification 
of  the  tax  law  (chapter  906,  p.  795,  Laws 
1896)  this  provision,  without  change,  became 
section  225  of  the  statute.  In  1897,  by  chap- 
ter 28^  p.  152,  of  the  Laws  of  that  year;  this 
section  was  so  amended  as  to  confer  upon 
the  surrogate  having  JorlsdlctioD  of  the  pro- 


ceedings power  to  modify  or  reverse  an  or- 
der fixing  a  transfer  tax  by  directing  a  re- 
fund of  the  amount  of  any  moneys  paid  In 
excess  of  the  tax  as  fixed  by  the  order  of 
modification  or  reversal,  but  this  new  privi- 
lege was  coupled  with  the  condition  that  no 
application  for  such  refund  sboold  be  made 
after  one  year  from  snch  revorsal  or  modifi- 
cation. It  is  to  be  noted  that  while  the 
provision  just  referred  to  did  not  limit  the 
time  within  which  an  order  fixing  a  transfer 
tax  could  be  modified  or  reversed,  no  appli- 
cation for  a  refund  of  the  tax  could  be  made 
after  the  lapse  of  a  year  from  the  time  of 
snch  modification  or  reversal.  Thus  the  law 
stood  until  April  11,  1900,  when  chapter  382. 
p.  916,  of  the  statutes  of  that  year,  inaug- 
urated another  change  to  the  effect  that  If, 
witliln  two  years  from  the  date  of  the  entry 
of  an  order  fixing  a  transfer  tax,  such  order 
should  be  modified  or  reversed  by  the  sur- 
rogate having  Jurisdiction  of  the  proceedings, 
any  moneys  paid  on  account  of  such  tax  in 
excess  of  the  amount  fixed  by  the  order  as 
modified  or  reversed  should  be  refunded  to 
the  persona  who  paid  the  same,  but  that  no 
application  for  such  refund  should  be  made 
after  one  year  from  such  reversal  or  modifi- 
cation. The  tax  herein  was  paid  in  Novem- 
ber, 1895.  The  law  then  in  force  (chapter 
399,  p.  816,  Laws  1892)  gave  the  respondent 
five  years  in  which  to  apply  for  a  refund  of 
any  part  of  the  transfer  tax  erroneously  paid. 
This  period  had  not  expired  when  the  amend- 
ment (chapter  284,  p.  150,  Laws  1897)  went 
Into  effect  apparently  providing  for  an  un- 
limited period  in  which  to  apply  for  a  modi- 
fication or  reversal  of  the  original  order,  but 
requiring  the  application  for  the  refund  to 
be  made  within  one  year  after  such  modifi- 
cation or  reversal.  Then  came  the  present 
statute,  which,  as  we  have  seen,  limits  the 
periods  within  which  both  the  applications 
for  modification  or  reversal  and  for  a  refund 
must  be  made.  In  October,  1903,  the  re- 
spondent applied  to  the  surrogate  of  Queens 
county  for  an  order  modifying  the  original 
order  which  fixed  the  transfer  tax  herein. 
Nearly  eight  years  had  then  elapsed  since 
the  entry  of  the  order  fixing  the  tax,  and 
the  comptroller  insisted  that  the  siurogate 
was  without  Jurisdiction.  This  objection 
was  overruled,  and  the  order  of  modification 
was  granted.  In  affirming  the  decision  of 
the  surrogate  the  learned  Appellate  Division 
applied  the  rule  that  statutes  of  limitation 
are  purely  prospective  in  their  effect  unless 
a  contrary  legislative  intent  Is  declared  In 
express  terms  or  by  necessary  Implication. 

We  think  the  rule  invoked  has  no  applica- 
tion to  the  statutes  under  consideration,  for 
they  are  not  mere  statutes  of  limitation;  bnt 
even  if  it  had,  It  would  not  help  the  respond- 
ent By  section  6  of  article  7  of  the  state 
Constltntlon  it  is  provided  that  "neither  the 
Legislature,  the  canal  board,  nor  any  person 
or  persons  acting  in  behalf  of  the  state,  shall 
audit  allow,  or  pay  any  claim  whlcli,  as  be- 
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tween  citizens  of  the  state,  would  be  barred 
by  lapse  of  time."  An  action  for  the  recov- 
ery of  money  paid  by  reason  of  an  Illegal  or 
erroneous  tax  is  regarded  as  an  action  for 
money  had  and  received  to  which  the  tix- 
years  statute  of  limitations  applies.  Brun- 
dage  V.  Village  of  Port  Chester,  102  N.  Y.  4»4, 
7  N.  B.  398;  Trimmer  v.  Oity  of  Rochester, 
131  N.  Y.  76,  31  N.  E.  255.  As  the  claim  here 
presented  was  one  which,  as  between  clti- 
sens  of  the  state,  would  have  been  barred  by 
lapse  of  time,  it  seems  clear  that  the  comp- 
troller would  not  have  been  authorized  to 
aadlt,  allow,  or  pay  It,  even  If  the  two  years' 
limitation  In  the  statute  of  1900  did  not  ap- 
ply. Gates  V.  State  of  N.  Y.,  128  N.  Y.  221, 
28  N.  E.  378.  It  is  to  be  observed,  moreover, 
that  If  the  statute  of  1900,  with  its  two  years' 
limitation,  is  to  be  treated  as  purely  pro- 
spective, the  same  test  must  be  applied  to  the 
act  of  1897,  in  which  event  the  respondent  is 
relegated  to  the  statute  of  1892  with  its  five 
years'  limitation,  which  bad  elapsed  by  more 
than  three  years  before  be  sought  relief. 

The  case  of  Parmenter  v.  State,  supra,  re- 
lied upon  by  the  respondent,  does  not  conflict 
with  these  views.  In  that  case  the  claim 
was  presented  after  the  state  board  of  audit 
had  been  abolished  and  the  state  board  of 
claims  had  been  created.  There  was  no  lim- 
itation of  time  within  which  a  claim  could 
be  presented  to  the  board  of  audit,  bnt  the 
act  creating  the  board  of  claims  limited  its 
jurisdicton  to  claims  which  bad  accmed 
within  two  years  before  they  were  filed.  As 
Parmenter's  claim  might  have  been  filed  at 
any  time  with  the  board  of  audit,  but  bad 
accrued  more  than  two  years  prior  to  the  cre- 
ation of  the  board  of  claims.  It  was  held  that 
the  change  operated  to  deprive  him  of  a 
tribunal  in  which  his  claim  could  be  pre- 
sented, and  therefore  the  constitutional  pro- 
vision above  referred  to  had  no  application. 

Without  further  discussion  of  the  subject, 
we  conclude  that  the  order  appealed  from 
should  be  reversed,  and  the  application  de- 
nied, with  costs. 

CULLBN,  O.  J.,  and  GRAY,  O'BRIEN, 
MARTIN,  and  VANN,  JJ.,  concur.  HAIGHT, 
J.,  absent 

Order  reversed,  etc. 


079  N,  T.  t2t) 

TENEMENT    HOUSE    DEPARTMENT   OF 

THE  CITY  OF  NEW  YORK  v. 

MOESCHEN  (two  cases). 

(Court  of  Appeals  of  New  York.     Nov.  15, 
1904.) 

COMSriTDTIOHAL  LAW— TKNEMBNT  ACT— POUOB 
POWIB — EQUAL  PEOTECTION    OF  LAWS. 

1.  Laws  1901,  p.  912,  c.  334,  i  100.  as  amend- 
ed by  Laws  1902,  p.  937,  c.  352,  8  47,  generally 
known  as  the  "Tenement  House  Act,  requir- 
ing all  school  sinks  in  the  existine  tenemeni 
houses  in  cities  of  the  first  class  to  be  removed 
and  replaced  by  water-closets,  is  a  proper  and 


constitutional  exercise  of  the  police  power  of  the 
state  for  the  protection  of  the  public  health. 

2.  The  fact  that  the  tenement  bouse  act  (Iiaws 

1901,  p.  912,  c.  334,  §  100,  as  amended  by  Laws 

1902,  p.  937,  c.  352,  §  47)  is  applicable  to  tene- 
ment nousea  in  cities  of  the  first  class  only  does 
not  render  it  a  violation  of  the  fourteenth 
amendment  to  the  United  States  Constitution, 
forbidding  any  state  to  deny  to  any  person  with- 
in its  jurisdiction  equal  protection  of  the  laws. 

3.  The  provision  of  Laws  1901,  p.  912,  c  334, 
{  100,  as  amended  by  Laws  1902,  p.  937,  c.  352, 
i  47,  requiring  ail  school  sinks  in  existing  tene- 
ment houses  in  cities  of  the  first  class  to  be  re- 
moved, does  not  violate  the  constitutional  pro- 
vision against  taking  private  property  for  pub- 
lic use  without  just  compensation,  in  so  far 
as  it  applies  to  existing  buildings. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department. 

Two  actions  by  the  tenement  house  depart- 
ment of  the  city  of  New  York  against  Katie 
Moeschen.  In  the  first  action,  appeal  by 
permission  from  a  Judgment  of  the  Appellate 
Division  (85  N.  Y.  Supp.  1148),  aflBrmlng  the 
determination  of  the  Appellate  Term  (84  N. 
Y.  Supp.  577),  permitting  a  Judgment  of  the 
Municipal  Court  in  favor  of  plaintitT;  and. 
In  the  second  action,  appeal  by  defendant, 
by  permission,  from  an  order  of  the  Appel- 
late Division  (85  N.  Y.  Supp.  704),  affirming 
an  order  of  the  Special  Term  (85  N.  Y.  Supp. 
19),  granting  Injunction  to  enjoin  defendant 
from  maintaining  a  school  sink  on  certain 
premises  in  the  dty  of  New  York.    Affirmed. 

In  both  cases  the  same  question  has  been 
certified  to  this  court,  to  wit:  "Is  section 
100  of  chapter  834,  p.  912,  of  the  Laws  of 
1901  of  this  state,  constitutional  r'  This 
act  is  entitled  "An  act  in  relation  fo  tene- 
ment houses  in  cities  of  the  first  class." 
Short  title,  "Tenement  House  Act"  Section 
100  Is  as  follows:  "In  all  now  existing  tene- 
ment-houses, all  school  sinks,  privy  vaults  or 
other  similar  receptacles  used  to  receive  fecal 
matter,  urine  or  sewage,  shall  before  Janu- 
ary first  nineteen  hundred  and  three,  be  com- 
pletely removed  and  the  place  where  they 
were  located  properly  disinfected  under  the 
direction  of  the  department  of  health.  Such 
appliances  shall  be  replaced  by  individual 
water-closets  of  durable  non-absorbent  ma- 
terial, properly  sewer  connected,  and  with 
individual  traps,  and  properly  connected 
flush  tanks  providing  an  ample  flush  of  water 
to  thoroughly  cleanse  the  bowl.  The  seats 
of  the  water-closets  shall  be  hinged  and  at- 
tached to  the  bowl  of  the  closet.  Each  wa- 
ter-closet shall  be  located  in  a  compartment 
completely  separated  from  every  other  wa- 
ter-closet The  floors  of  the  water-closet 
compartments  shall  be  water-proof  as  provid- 
ed In  section  ninety-five  of  this  act.  Such 
water-closets  may  be  located  In  the  yard  If 
necessary,  and  If  so,  long  hopper  closets  may 
be  used;  all  traps,  flush  tanks  and  pipes  shall 
be  protected  against  the  action  of  frost 
There  shall  be  provided  at  least  one  water- 
closet  for  every  two  families  In  every  now 
existing  tenement  house.  Except  as  In  this 
section  otherwise  provided  such  water-clos- 
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eta  and  all  plnmblng  In  connection  therewith 
shall  be  In  accordance  with  the  ordinances 
and  regulations  la  relation  to  plumbing  and 
drainage." 

Louis  Marshall,  Adolpb  Bloch,  and  William 
Ik  Matbot  for  appellant  John  J.  Delany, 
Corp.  Counsel  (Theodore  Connoly,  of  counsel), 
(or  respondent. 

BAKTLHTT.J.  (after  stating  the  facts). 
The  defendant  Is  the  owner  of  a  tenement 
house  (No.  332  East  Thirty-Ninth  street)  In  the 
dty  of  New  Torlc  valued  at  516,500.  In  which 
ahe  has  an  eqnlty  above  Incumbrances  of 
about  $3,600.  The  defendant  was  duly  served 
with  an  order  on  the  11th  day  of  April,  1903, 
by  the  plaintiff  herein,  ordering  her  to  remove 
the  school  sink  from  said  property,  and  to  re- 
place the  same  by  one  water-closet  for  every 
two  families  in  the  building,  under  said  sec- 
tion 100.  Defendant  was  also  Informed  In  the 
notice  that,  if  she  failed  to  comply  with  the 
terms  thereof,  proceedings  would  be  Instituted 
against  her  according  to  law.  These  premises 
were  occupied  by  20  families,  aggregating  48 
persons,  more  or  leas.  The  defendant  having 
failed  and  refused  to  comply  with  the  order, 
the  actions  already  referred  to,  for  the  re- 
covery of  the  penalty  provided  by  said  act, 
and  for  an  Injunction,  respectively,  were 
commenced.  The  defense  Interposed  In  each 
case  Is  the  unconstitutionality  of  section  100. 
The  learned  Appellate  Division  wrote  an 
opinion  In  the  action  begun  in  the  Supreme 
Court  for  an  injunction,  and.  In  determining 
the  appeal  in  the  action  In  the  municipal 
«ourt  of  the  dty  of  New  Tork,  adopted  that 
opinion. 

A  question  la  discussed  in  the  briefs  on 
this  appeal,  that  the  introduction  by  defend- 
ant of  testimony  and  proof  was  proper.  In 
view  of  the  fact  that  this  testimony  and 
proof  were  admitted  over  the  objections  and 
exceptions  of  the  plaintiff,  and  that  no  ap- 
peal has  been  taken  from  such  rulings,  this 
question  Is  not  before  us,  and  we  express  no 
opinion  in  regard  to  it 

It  Is  well  settled  In  this  court  and  in  the 
Supreme  Court  of  the  United  States  that  the 
constitutionality  of  a  statute  may  be  deter^ 
mined  by  considering  Its  language  and  the 
material  facts  of  which  the  court  can  take 
Judicial  notice.  People  ex  rel.  Kemmler  v. 
Durston,  119  N.  Y.  B69,  578,  24  N.  E.  6,  7  L. 
B.  A.  715,  16  Am.  St  Rep.  859;  Health  De- 
partment of  N.  Y.  V.  Rector,  etc.,  145  N.  T. 
82,  60,  89  N.  K.  833,  46  Am.  St  Rep.  579; 
Powell  V.  Pennsylvania,  127  U.  S.  678,  684, 
686,  8  Sup.  Ct  002,  32  Ia.  Ed.  253;  Schollen- 
berger  v.  Pennsylvania,  171  IT.  S.  1,  8,  18 
Snp.  Ct  757,  43  L.  Ed.  49.  It  Is  not  the 
faardsblp  of  the  individual  case  that  deter- 
mines the  question,  but  rather  the  general 
acope  and  effect  of  the  legislation  as  an  ex- 
ercise of  the  police  power  In  protecting 
health  and  promoting  the  welfare  of  the  com- 
munity at  larga. 


It  is  a  well-recognlKed  principle  In  the  de- 
cisions of  the  state  and  federal  courts  that 
the  citizen  holds  hla  property  subject  not 
only  to  the  exercise  of  the  right  of  eminent 
domain  by  the  state,  but  also  subject  to  the 
lawtul  exercise  of  the  police  power  by  the 
Legislature.  In  the  one  case,  property  Is  tak- 
en by  condemnation  and  due  compensation; 
in  the  other,  the  necessary  and  reasonable 
expenses  and  loss  of  property  in  making  rea- 
sonable changes  In  existing  structures,  or 
In  erecting  additions  thereto,  are  damnum 
absque  injuria. 

The  single  question  ia  presented  in  tbia 
case  whether  the  legislation  under  consider- 
ation is  a  lawful  exercise  of  the  police  pow- 
er, imposing  upon  the  citizen  only  such  ex- 
penses as  are  reasonable.  We  are  of  the 
opinion  that,  considering  the  facts  in  the 
case,  the  language  of  the  section  under  re- 
view, and  the  expenses  Incurred  in  making 
the  necessary  changes  required,  the  legisla- 
tion Is  a  proper  exercise  of  the  police  pow- 
er. There  Is  much  important  and  persuasive 
evidence  of  which  we  are  permitted  to  take 
Judicial  notice. 

The  recent  history  of  leglsIatlcKi  on  this 
subject  Is  as  follows:  In  '1884  the  tenement 
bouse  committee,  acting  under  legislative 
command,  submitted  a  report  to  the  Senate 
February  15,  1883  (Senate  Document  No. 
86  of  1885),  showing  the  condition  of  the 
old  privy  vaults  existing  In  the  city  of  New 
Tork,  and  recommended,  "the  abolition  of 
all  privy  vaults  In  the  city  limits  upon  all 
property  contiguous  to  all  streets  or  avenues 
where  sewers  are  laid."  A  law  to  that  effect 
was  passed  (chapter  84,  p.  96,  of  the  Laws  of 
1887)  as  an  amendment  to  section  653  of  the 
consolidation  act  In  pursuance  of  this  leg- 
islation the  board  of  health  abolished  the 
privy  vaults,  and  tbe  ovraers  of  tenement 
bouses  were  ordered  to  substitute  water- 
doaets  in  the  booae^  or  hopper  closets  or 
school  sinks  in  the  yard.  In  this  report  of 
1884  the  committee  said:  "School  sinks  are 
better  than  vaults,  but  water-closets  are  bet- 
ter than  either.  Nearly  all  the  inspectors 
know  where  water-closets  have  been  Intro- 
duced in  tenement  houses,  and  they  believe 
that,  properly  located  and  supervised,  water- 
closets  are  practicable,  even  in  the  worst 
houses."  The  Governor  in  1900  appointed  a 
committee  known  as  the  "Tenement  House 
Commission,"  in  accordance  with  chapter  279 
of  the  Laws  of  that  year,  to  make  a  careful 
examination  Into  the  healthfulness  of  tene- 
ment bouses  In  cities  of  the  first  class,  and 
to  make  "such  recommendations  as  it  deems 
wise  to  enable  the  best  and  highest  possible 
condition  for  tenement  houses  in  said  cities 
to  be  attained."  This  commission  submitted 
Its  report  to  the  Legislature  in  February, 
190L  At  page  149  thereof,  after  recommend- 
ing tbe  passage  of  section  100  of  tbe  tene- 
ment house  act,  the  commission  made  tbe 
following  statement:  "These  school  sinks 
were  in  nearly  every  case  found  by  .the  com- 
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mJsslon'8  sanitary  Inspectors  to  be  in  a  hot- 
ilble  condition,  and  a  sertons  menace  to  tbe 
bealtb  of  the  occupants  of  such  booses  and 
tbe  neighboring  houses.  From  their  con- 
struction. It  Is  very  difficult  to  flush  them, 
and  tbe  Inspectors  found  many  cases  where 
they  bad  not  been  flushed  for  weeks.  In 
summer  tbe  stench  Is  Intolerable,  and  un- 
questionably causes  a  good  deal  of  sickness. 
Moreover,  the  school  sinks  found  In  nearly 
all  tbe  buildings  were  In  a  horrible  condition 
—In  some  cases  simply  indescribable.  The 
commission  therefore  recommend^  that  with- 
in two  years  all  existing  school  sinks  now 
used  In  connection  with  tenement  bouses 
be  removed,  and  proper  water-closet  accom- 
modations be  substituted.  The  commission 
bas  not  attempted  to  specify  whether  sucb 
wateivclosets  shall  be  placed  In  tbe  yard 
or  within  tbe  tenement  house.  It  bas  left 
tbls  to  tbe  optloD  of  tbe  owner.  Tbe  com- 
missioners realize  that  in  some  cases  It 
might  be  difficult  to  protect  sucb  water- 
closets  from  tbe  action  of  frost  if  they  are 
located  in  tbe  yard,  but  know  tliat  in  any 
case  tbey  can  be  located  in  tbe  bouse  simply 
by  giving  up  one  room  to  such  purpose. 
Kvery  consideration  of  tbe  public  health  de- 
mands that  this  action  be  taken,  and  tbe 
commission  finds,  after  having  estimates 
made,  that  tbe  cost  will  not  be  so  great  as 
to  make  tbls  measure  an  undue  hardship  np- 
on  tbe*  owners  of  tenement  houses."  This 
commission  submitted  a  draft  of  tbe  tenement 
bouse  act,  which  was  afterwards  imssed  by 
the  Legislature  (chapter  334,  p.  012,  of  tbe 
Iaws  of  1901).  These  reports  to  the  Legis- 
tatore  make  it  clear  that  the  abolition  of  tbe 
vault  in  the  first  instance,  and  subsequently 
of  tbe  school  sink,  in  tenement  bouses,  was 
an  absolute  necessity,  in  the  due  protection 
of  tbe  public  health  in  the  city  of  New  York. 

In  Health  Department  of  N.  Y.  v.  UeCtor, 
etc.,  145  N.  Y.,  at  page  49,  39  N.  E.  889,  45 
Am.  St.  Rep.  579,  Judge  Peckham  uses  this 
language:  "That  dirt,  flltb,  nastlness  in  gen- 
eral, are  great  promoters  of  disease — that 
tbey  breed  pestilence  and  contagion,  sick- 
ness and  death — cannot  be  successfully  de- 
nied. There  is  scarcely  a  dissent  from  tbe 
general  belief  on  the  part  of  all  who  have 
studied  tbe  disease  that  cholera  is  essential- 
ly a  flltb  disease.  Tbe  so-called  sbip  fever 
or  jail  fever  arises  from  flltb.  Most  diseases 
are  aggravated  by  it" 

Tbe  records  of  the  tenement  bouse  depart- 
ment of  tbe  city  of  New  York  show  that  there 
are  over  80,000  tenement  bouses  in  tbe  city,  in 
only  9,000  of  which  are  there  school  sinks. 
In  71,000  of  these  bouses,  therefore,  and 
many  of  them  of  the  cheapest  type,  there 
are  water-closets,  and  no  school  sinks. 
This  fact  shows  that  the  necessity  of  tbls 
reform  bas  been  generally  recognized,  and 
bas  cansed  the  great  majority  of  tenement 
bouses  in  tbe  city  to  adopt  the  water-closet 
system,  as  contemplated  by  tbe  section  un- 
der consideration. 


This  conrt  bas  recently  passed  upon  tbe 
constitutionality  of  tbe  public  health  law 
(Laws  1893,  p.  1656,  c.  661,  {  200,  renumbered 
section  210  by  Laws  1900,  p.  1484,  c.  6C8, 
S  2),  which  provides  that  no  child  or  person 
not  vaccinated  shall  be  admitted  or  received 
into  any  of  the  public  schools  of  the  state. 
A  large  portion  of  the  instructive  opinion  of 
Judge  Vann  is  apposite  to  tbe  cases  at  bar. 
Matter  of  Vlemelster,  179  N.  Y.  235,  72  N. 
E.  97. 

One  of  the  questions  of  fact  litigated  was 
the  expense  Imposed  upon  tbe  defendant  in 
making  tbls  change  of  closets.  A  witness 
in  behalf  of  defendant  testified  that  the  ex- 
pense would  range  from  ?750  to  $2,640,  while 
the  vTltness  for  the  plaintiff  placed  the  outlay 
at  from  $800  to  $1,750.  This  question,  how- 
ever, has  been  settled  against  the  defend- 
ant by  the  unanimous  affirmance  of  the  Ap- 
pellate Division. 

Tbe  counsel  for  defendant  argues  that  tbe 
substitution  of  tbe  new  closets  for  the  old 
would  practically  destroy  the  defendant's 
equity  in  her  property,  as  It  is  heavily  mort- 
gaged. While  It  was  proved  that  the  ex- 
pense involved  would  not,  by  a  large  amount, 
equal  defendant's  equity  In  tbe  premises, 
it  is  obvious  that  the  full  market  value  of 
the  property,  and  not  tbe  'value  above  in- 
cumbrances, should  be  taken  into  considera- 
tion when  estimating  the  reasonableness  of 
tbe  proposed  outlay  to  which  defendant  is 
to  be  subjected.  Another  point  to  be  con- 
sidered In  tbls  connection  is  that  a  tenement 
bouse  relieved  of  the  terribly  filthy  condi- 
tion disclosed  by  tbe  existence  of  these  school 
sinks,  and  duly  equipped  with  the  individual 
water-closet,  must  experience  a  marked  In- 
crease of  fee  and  rental  value. 

Appellant  argues  that  tbe  school  sink  on 
the  defendant's  premises,  having  been  erect- 
ed In  compliance  with  orders  of  the  board 
of  health  some  years  ago,  issued  pursuant  to 
a  marfdate  of  tbe  Legislature,  Is  property, 
which  the  plalntift  is  seeking  to  take  with- 
out Instituting  condemnation  proceedings  and 
awarding  compensation  to  her  for  tbe  loss 
suffered  and  injury  done  by  sucb  removal 
and  incidental  destruction,  and  therefore  of- 
fends both  tbe  state  and  federal  Constitu- 
tions, which  provide  that  private  property 
shall  not  be  taken  for  public  use  without  just 
compensation.  In  support  of  this  proposi- 
tion the  learned  counsel  cites  Wynehamer  v. 
People,  13  N.  Y.  378,  398;  Matter  of  Jacobs, 
98  N.  Y.  98,  60  Am.  Rep.  636;  People  v. 
O'Brien,  111  N.  Y,  1,  18  N.  B.  692,  2  L.  R.  A. 
256,  7  Am.  St.  Rep.  684;  and  many  other- 
famlllar  cases,  which  clearly  have  no  ap- 
plication to  tbe  present  situation. 

We  have  here  an  act  of  the  Legislature 
which  is,  in  part,  preventive  legislation, 
looking  to  the  preservation  of  the  public 
bealtb  in  tbe  futnre.  A  system  of  drain- 
age is  attacked,  which  Is  highly  dangerous,, 
and  which  should  be  surrounded  by  every 
reasonable  safeguard  known  to  science  andi 
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experts  In  plumbing.  Health  Department 
of  N.  T.  V.  Rector,  etc.,  145  N.  Y.  32,  39  N. 
B.  833,  45  Am.  St  Rep.  579. 

In  Commonwealth  t.  Roberts,  155  Mass. 
281,  282,  29  N.  B.  522,  16  L.  R.  A.  400,  the 
question  of  water-closets  was  under  consid- 
eration. The  court  there  said:  "There  can 
be  no  doubt  that  the  statute  In  question  is 
within  the  constitutional  powers  of  the  Leg- 
islature as  a  police  regulation.  It  Is  an  act 
for  the  preservation  of  the  public  health, 
and  relates  to  the  disposal  of  one  of  the 
most  dangerous  forms  of  sewage.  As  said 
by  Morton,  J.,  in  Nickerson  v.  Boston,  131 
Mass.  306,  306:  'It  belongs  to  that  class  of 
police  regulations  to  which  private  rights 
are  held  subject,  and  is  founded  upon  the 
right  of  the  public  to  protect  Itself  from 
nuisances  and  to  preserve  the  general  health. 
The  authority  of  the  Legislature  to  pass 
laws  of  this  character  Is  too  well  settled  to 
be  questioned.'  See,  also,  Commonwealth 
v.  Intoxicating  Liquors,  115  Mass.  153,  165, 
and  cases  cited;  Bancroft  v.  Cambridge,  126 
Mass.  43a" 

The  appellant  further  insists  that  this  leg- 
islation is  violative  of  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United 
States,  which  declares  that  no  state  shall 
"deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,"  since  the 
act  Is  made  applicable  only  to  cities  of  the  first 
class,  and  to  tenement  houses  only,  while  all 
citizens  of  other  cities,  and  all  property  own- 
ers In  cities  of  the  first  class  owning  premises 
other  than  tenement  houses,  are  free  to  use 
school  sinks.  To  say  that  the  board  of  health 
of  the  city  of  New  York,  in  the  exercise  of  the 
police  power,  cannot,  under  legislative  sanc- 
tion, apply  different  rules  and  regulations 
in  a  city  of  the  first  class  to  the  densely  pop- 
ulated tenement  house  districts  than  to  the 
well-conducted  houses  of  the  more  favored 
classes,  is  to  overlook  the  controlling  acts 
and  the  absolute  necessity  of  enforced  chan- 
ges by  the  exercise  of  the  police  power.  The 
fact  that  the  act  under  consideration  re- 
lates only  to  cities  of  the  first  class  does  not 
offend  the  constitutional  provisions  upon 
which  the  appellant  relies.  It  is  common 
procedure  for  the  boards  of  health  In  the 
various  cities  of  the  state  to  secure  such 
grants  of  power  from  the  Legislature  as  the 
necessities  of  the  particular  locality  may  de- 
mand. An  act  necessary  for  the  city  of 
New  York  might  not  have  the  slightest  ap- 
plication to  Albany  or  Buffalo. 

The  appellant  makes  the  further  point 
that  the  act  is  rendered  unconstitutional  by 
reason  of  its  application  to  existing  build- 
ings. This  contention  is  clearly  unsound, 
under  the  decision  of  this  court  in  Health 
Department  of  N.  Y.  v.  Rector,  etc.,  145  N. 
Y.  82,  48.  44,  45.  89  N.  B.  838,  46  Am.  St 
Rep.  579.  Judge  Peckham  dealt  with  this 
point  as  follows:  "Instances  are  numerous 
of  the  passage  of  laws  which  entail  expense 
on  the  part  of  those  who  must  comply  with 


them,  and  where  such  expense  must  be  borne 
by  them  without  any  hearing  or  compensa- 
tion, because  of  the  provisions  of  the  law. 
Thorpe  v.  R.  R.  Co.,  27  Vt  140-152,  62  Am. 
Dec.  626.  One  of  the  late  instances  of  this 
kind  of  legislation  is  to  be  found  in  the  law 
regulating  manufacturing  establishments. 
Laws  1887,  p.  676,  c.  462.  The  provisions  of 
that  act  could  not  be  carried  out  without 
the  expenditure  of  a  considerable  sum  by 
the  owners  of  a  then  existing  factory.  Hand 
rails  to  stairs,  hoisting  shafts  to  be  inclosed, 
automatic  'doors  to  elevators,  automatic 
shifters  for  throwing  off  belts  or  pulleys. 
and  fire  escapes  on  the  outside  of  certain 
factories — all  these  were  required  by  the 
Legislature  from  such  owner,  and  without 
any  direct  compensation  to  him  for  such  ex- 
penditure. Has  the  Legislature  no  right  to 
enact  laws  such  as  this  statute  regarding 
factories,  unless  limited  to  factories  to  be 
thereafter  built?  Because  the  factory  was 
ahready  built  when  the  act  was  passed,  was 
it  beyond  the  legislative  power  to  provide 
such  safeguards  to  life  and  health  as  against 
all  owners  of  such  property,  unless  upon  the 
condition  that  these  expenditures  to  be  in- 
curred should  ultimately  come  out  of  the 
public  purse?  I  think  to  so  hold  would  be 
to  run  counter  to  the  general  course  of  de- 
cisions regarding  the  validity,  of  laws  of  this 
character,  and  to  mistake  the  foundation  up- 
on which  they  are  placed.  Coates  v.'Mayor, 
etc^  of  N.  Y..  7  Cow.  585,  604;  Cooley's 
Const  Lim.  [5th  Ed.]  c.  16,  p.  706,  etc.  Any 
one  in  a  crowded  city  who  desires  to  erect 
a  building  is  subject  at  every  turn,  almost 
to  the  exactions  of  the  law  in  regard  to 
provisions  for  health,  for  safety  from  fire, 
and  for  other  purposes.  He  is  not  permitted 
to  build  of  certain  materials  witliin  certain 
districts,  because,  though  the  materials  may 
be  inexpensive,  they  are  Inflammable,  and 
he  must  build  in  a  certain  manner.  The- 
aters and  hotels  are  to  be  built  in  accord- 
ance with  plans  to  be  inspected  and  ap- 
proved by  the  agents 'of  the  city;  other  pub- 
lic buildings  also;  and  private  dwellings 
within  certain  districts  are  subject  to  the 
same  supervision;  and  in  carrying  out  all 
these  various  acts  the  owner  is  subjected  to 
an  expense  much  greater  than  would  have 
been  necessary  to  have  completed  his  build- 
ing If  not  compelled  to  complete  it  in  the 
manner,  of  the  materials,  and  under  the  cir- 
cumstances prescribed  by  various  acts  of 
the  Legislature.  And  yet  he  has  never  bad 
a  hearing  In  any  one  of  these  cases,  nor  does 
he  receive  any  compensation  for  the  in- 
creased expense  of  bis  building,  rendered 
necessary  In  order  to  comply  with  the  police 
regulations.  I  do  not  see  that  the  pdnciple 
is  substantially  altered  where  the  case  is 
one  of  an  existing  building,  and  it  Is  to  be 
subjected  to  certain  alterations  for  the  pur- 
pose of  rendering  it  either  less  exposed  to 
the  danger  from  fires,  or  its  occupants  more 
secure  from  disease.    In  both  cases  the  ob- 
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ject  mnst  be  Tritbin  some  of  the  acknowl- 
edged purposes  of  the  police  power,  and  such 
purpose  must  be  possible  of  accomplishment 
at  some  reasonable  cost,  regard  being  bad 
to  all  tbe  surrounding  circumstances." 

We  do  not  deem  It  necessary  to  examine 
in  detail  other  points  argued  by  tbe  appel- 
lant, as  we  are  satisfied  that  tbe  Judgment 
and  order  appealed  from  in  tbe  respective 
cases  should  be  affirmed,  with  costs,  and  the 
certified  question  In  each  case  answered  in 
the  afilrmatlye. 

We  adopt  the  able  opinion  of  the  leanied 
Appellate  Division,  save  that  portion  of  It 
which  discusses  tbe  power  to  introduce  tes- 
timony and  proof  at  the  trial  and  hearing 
in  tbe  respective  cases;  the  question  not 
being  before  us,  as  already  stated. 

CULLEN,  C.  J.,  and  O'BEIBN,  HAIGHT, 
MABTIN,  VANN,  and  WERNER,  JJ.,  con- 
cur. 

Judgment  and  order  affirmed. 


an  N.  T.  838) 

McMANUS  V.  McMANUS  et  aL 

(Court  of  Appeals  of  New  York.     Nov.  15, 

1004.) 

WHXS— COnSTKUOnOR— I.KOAGISS— CHABGK    ON 
BEALTT. 

1.  Where  the  personal  estate  of  testator  at 
the  time  of  the  making  of  his  will  and  at  his 
death  consisted  of  deposits  in  saTings  banks 
standing  in  his  name  aa  trustee  for  nis  wife, 
adopted  daughter,  and  sisters,  his  real  estate 
is  charged  with  taxes,  assessments,  and  repairs 
on  real  estate  devised  to  his  wife  and  daughter 
for  life,  directed  to  be  paid  by  the  executor,  as 
well  aa  with  a  legacy  to  the  daughter. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Action  by  James  V.  McManus,  executor  of 
John  A.  McManus,  against  Elizabeth  F.  Mc- 
Manus and  others.  From  a  Judgment  of  tbe 
Appellate  Division  (83  N.  Y.  Supp.  751)  af- 
firming a  Judgment  of  tbe  Special  Term  con- 
struing the  will  of  John  A.  McManus,  plain- 
tiff appeals.    Affirmed. 

This  action  was  commenced  by  tbe  execu- 
tor of  John  A.  McManus,  deceased,  to  obtain 
a  Judicial  construction  of  his  will  in  the  fol- 
lowing respects:  As  to  tbe  validity  and  ef- 
fect of  the  devises  to  his  widow  and  adopted 
daughter,  contained  in  the  second  paragraph, 
and  as  to  the  meaning,  correct  interpreta- 
tion, and  effect  of  the  fourth  paragraph. 
The  case  was  tried  at  Special  Term,  and  the 
learned  trial  Judge  made  and  found  findings 
of  fact  and  conclusions  of  law.  He  found: 
That  the  testator  died  in  Kings  county  De- 
cember 31, 1889,  and  that  bis  will  was  admit- 
ted to  probate  January  20, 1900.  That  he  left 
a  widow,  tbe  defendant  Elizabeth  F.  Mc- 
Manus; an  adopted  daughter,  Ella  Agnes 
Svenson;  a  brother  Edward,  since  deceased; 
a  brother  James  V.,  the  plaintiff  in  this  ac- 
tion; and  two  sisters,  Ellen  C.  and  Anna  L. 


McManus — who  were  his  only  heirs  at  law 
and  next  of  kin.  That  tbe  testator,  at  the 
time  of  bis  death,  owned  the  real  estate 
therein  described,  situated  In  New  York  and 
Suffolk  counties,  which  was  of  the  estimated 
value  of  $94,000.  That  the  testator,  by  par- 
agraph 2  of  his  will,  gave,  devised,  and  be- 
queathed to  his  wife  the  use  of  the  dwelling 
house  No.  77  St  Marks  avenue,  Brooklyn, 
and  the  furniture,  etc.,  therein  contained, 
during  her  life,  unless  she  should  remarry, 
in  which  event  the  use  of  the  same  should 
cease;  and  In  the  event  of  tbe  death  or  re- 
marriage of  his  wife  he  gave,  devised,  and 
bequeathed  the  use  of  the  said  bouse  and 
furniture  to  his  adopted  daughter  during  her 
natural  life;  and  he  also  provided  and  di- 
rected that  his  executor  should  pay  the  taxes, 
assessments,  and  repairs  on  said  house  so 
long  as  it  should  be  occupied  by  his  wife  or 
adopted  daughter;  and  upon  the  death  or 
remarriage  of  his  wife  and  the  death  of  his 
adopted  daughter  he  gave,  devised,  and  be- 
queathed to  bis  two  sisters  and  his  two 
brothers,  the  survivor  or  survivors  of  them, 
the  said  house  in  fee  simple  absolute.  That 
the  fourth  paragraph  of  Ms  will  was  as  fol- 
lows: "I  do  hereby  give  and  bequeath  to  my 
adopted  daughter  the  sum  of  five  thousand 
dollars  to  be  paid  to  her  as  soon  after,  my 
d^ease  as  possible."  That  the  testator  at 
the  time  of  his  death  owned  and  possessed 
personal  property  not  exceeding  in  value 
$102.  That  at  the  time  of  the  execution  of 
the  will  the  testator  had  deposited  the  bulk 
of  his  personal  property  in  various  savings 
banks,  in  trust  for  different  members  of  his 
family,  leaving  an  amount  not  so  deposited 
wholly  insufficient  to  pay  the  legacies  pro- 
vided for  in  his  will.  That  the  testator,  at 
the  time  of  executing  the  will,  knew  that  his 
personal  property  was  Insufficient  to  pay  tbe 
legacies  bequeathed  in  tbe  second  and  fourth 
paragraphs;  and  that  the  testator  endeav- 
ored by  his  will  to  make  provisions  for  bis 
wife  and  daughter,  and  for  that  purpose  in- 
tended that  tbe  legacies  bequeathed  in  para- 
graphs 2  and  4,  respectively,  should  become 
effective.  As  conclusions  of  law  the  court 
held  that  the  testator  at  the  time  of  the  ex- 
ecution of  his  will  did  not  own  and  possess 
sufficient  personal  property  to  provide  for 
tbe  payment  of  taxes,  assessments,  and  re- 
pairs on  the  premises  No.  77  St.  Marks  ave- 
nue, as  directed  in  tbe  second  paragraph; 
that  tbe  testator  at  that  time  did  not  own 
and  possess  sufficient  personal  property  to 
provide  for  the  legacy  of  $5,000  bequeathed 
to  Ella  Agnes  Svenson  by  the  fourth  para- 
graph; that  the  payment  of  such  taxes,  as- 
sessments, and  repairs  which  the  testator 
by  his  will  directed  his  executor  to  pay  for 
the  benefit  of  his  wife  and  daughter  consti- 
tutes a  specific  charge  and  Hen  upon  the  real 
estate  of  the  testator,  and  a  trust  for  that 
purpose  is  Imposed  by  said  will  upon  the  ex- 
ecutor In  order  to  carry  out  and  give  force 
and  effect  to  the  provisions  of  said  will  as 
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set  forth  !n  the  second  paragraph;  that  the 
legacy  of  95,000  to  Ella  Agnea  Svenson  un- 
der the  fourth  paragraph  constitutes  a  spe- 
cific charge  and  lien  upon  the  real  estate  of 
the  testator.  It  then  provided  for  the  costs 
and  directed  Judgment  Judgment  was  en- 
tered In  accordance  with  the  findings  of  the 
trial  court.  An  appeal  was  taken  to  the  Ap- 
pellate Division  in  the  Second  Department, 
where  the  judgment  was  unanimously  af- 
firmed, and  the  plaintlft  thereupon  appealed 
to  this  court 

Vincent  Victory,  for  appellant.  Edward  P. 
Clark  and  WUUam  J.  Harding,  for  respond- 
ents.     , 

MARTIN.  J.  (after  stating  the  facts).  The 
first  question  presented  upon  this  appeal  Is 
how  far  the  findings  of  fact  may  be  review- 
ed or  considered  by  this  court  under  a  unani- 
mous affirmance.  An  exception  to  a  finding 
of  fact  unanimously  afilrmed  by  the  Appel- 
late Division  presents  no  question  review- 
able by  the  Court  of  Appeals,  and  where  the 
facts  as  found  Justify  the  conclusions  of  law, 
and  no  other  exceptions  appear  which  pre- 
sent any  questions  of  law,  the  Judgment 
must  be  affirmed.  Krekeler  v.  Aulbach,  169 
N.  Y.  372,  62  N.  E.  416.  Even  if  the  error 
In  the  decision  of  the  case  upon  which  the 
appellant  relies  is  predicated  upon  undisput- 
ed evidence,  which  is  not  contained  within 
a  finding  of  fact,  it  cannot  be  considered  by 
this  court.  Harden  v.  Dorthy,  100  N.  Y.  39, 
45,  54  N.  E.  726,  46  h.  R.  A.  694;  Hilton 
V,  Ernst,  161  N.  Y.  226,  228,  56  N.  E.  1056; 
Clark  V.  Nat  Shoe  &  Leather  Bank,  101  N. 
Y.  498,  501,  58  N.  E.  659.  As  In  this  case 
no  valid  exception  was  taken  to  the  admis- 
sion or  exclusion  of  evidence,  the  sole  ques- 
tion to  be  determined  Is  whether  the  facts 
found  by  the  trial  court  were  sufficient  to 
Justify  its  conclusion  that  It  was  the  pur- 
pose and  Intent  of  the  testator  to  charge  the 
legacies  mentioned  in  paragraphs  2  and  4  up- 
on the  real  estate  owned  by  him  at  the  time 
of  his  death.  Whether  a  legacy  Is  charged 
upon  the  real  estate  of  a  decedent  is  always 
a  question  of  the  testator's  intention.  Pri- 
marily, the  language  of  the  will  is  the  basis 
of  the  Inquiry,  but  extrinsic  circumstances 
which  aid  in  the  interpretation  of  the  lan- 
guage employed  and  help  to  disclose  the  ac- 
tual Intention  are  also  to  be  considered.  Le 
Fevre  t.  Toole,  84  N.  Y.  95;  Hoyt  v.  Hoyt, 
«j  N.  Y.  142;  Scott  ▼.  Stebblns,  91  N.  Y. 
605;  McCom  v.  McCorn,  100  N.  Y.  511.  513, 
3  N.  B.  480. 

It  Is  obvious,  as  found  and  held  by  the 
learned  trial  court,  that  at  the  time  of  the 
execution  of  the  will  the  testator's  personal 
estate  was  represented  by  accounts  in  vari- 
•ouB  savings  banks,  opened  by  him  In  his 
oarne  in  trust  for  his  wife,  bis  adopted 
daughter,  and  sisters,  and  hence  that  the 
-only  fair  conclusion  from  the  evidence  is 
that,  when  the  accounts  were  opened,  the 
itestator  intended  to  create  a  trust  for  the 


benefit  of  the  beneficiaries  named  therein, 
and  that  he  believed  he  had  th^  right  at  any 
time  during  Us  life  to  revoke  any  of  those 
trusts  and  change  the  disposition  of  such 
moneys  as  he  saw  fit,  and  that  all  money* 
standing  in  trust  at  his  death  would  belong 
to  the  beneficiaries  named  In  the  various 
accounts.  It  was  upon  that  theory  only  that 
the  trial  court  was  able  to  harmonize  the 
facts  in  the  case.  Moreover,  the  parties  to 
the  action  seem  to  have  adopted  that  theory, 
for  all  the  trust  accounts  in  existence  at  the 
time  of  the  testator's  death  were  subsequentr 
ly  closed  by  the  beneficiaries,  and  the  money 
apptropriated  to  their  own  use,  without  ob- 
jection on  the  part  of  the  executor.  The  tes- 
tator, when  he  made  his  will,  must  have 
known  that  without  those  accounts  bis  pw- 
sonal  estate  was  insufficient  to  pay  the  leg- 
acies, taxes,  etc.,  mentioned  in  the  second 
and  fourth  clauses  of  his  will,  and  it  is  man- 
ifest that  he  Intended  the  provisions  made 
therein  for  his  wife  and  daughter  to  become 
effective.  His  first  duty  was  to  them.  In- 
tending that  these  legacies  should  be  satis- 
fied, and  having  reason  to  know  that  his  per- 
sonal property  would  be  Insufficient  for  that 
purpose,  the  legacies  should  be  charged  upon 
the  real  estate. 

It  is  to  be  observed  that  the  question  In 
this  case  is  not  whether  the  deposits  by  the 
testator  of  his  personal  property  in  different 
banks  in  trust  for  his  wife,  his  adopted 
daughter,  his  sisters  and  brothers,  created 
an  irrevocable  trust,  but  Is  whether,  when 
he  made  his  will  with  the  existing  trusts, 
which  substantially  embraced  all  his  person- 
al property,  he  Intended  that  the  taxes,  as- 
sessments, and  repairs  upon  the  property 
which  was  devised  to  bis  wife  and  daughter 
during  their  lives,  and  his  legacy  of  $5,000 
to  the  latter,  should  be  paid  out  of  the  real 
estate  which  had  not  been  specifically  dis- 
posed of.  His  intent  is  not  dependent  upon 
the  validity  of  the  various  trusts,  but  tbe 
proof  of  their  existence  bears  alone  upon 
the  question  whether,  at  the  time  of  the  mak- 
ing of  the  will,  he  intended  that  his  provi- 
sions for  his  wife  and  daughter  should  be- 
come effective  by  applying  his  real  estate 
to  their  payment,  his  personal  property  hav- 
ing been  thus  disposed  of.  It  is  quite  man- 
ifest that  he  understood  that  the  different 
trusts  which  he  had  created  would  exhaust 
his  personal  estate,  that  the  legacy  to  his 
adopted  daughter  and  the  taxes,  etc,  must 
if  paid,  be  paid  from  bis  real  estate,  and 
that  It  was  his  clear  and  obvious  intention 
that  they  should  be  so  paid. 

Moreover,  in  Matter  of  Totten,  179  N.  Y. 
112.  125,  71  N.  E.  748,  752,  the  following  rule 
was  established  as  the  law  governing  such 
attempted  trusts:  "A  deposit  by  one  person 
of  bis  own  money,  in  bis  own  name,  as  trus- 
tee for  another,  standing  alone,  does  not  es- 
tablish an  Irrevocable  trust  during  the  life- 
time of  the  depositor.  It  is  a  tentative  trust 
merely,  revocable  at  will,  until  the  depositor 
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dies  or  completes  t&e  gift  In  his  lifetime  by 
some  nnequlTocal  act  or  declaration,  aucli  as 
delivery  of  tbe  passbook  or  notice  to  the 
beneficiary.  In  case  the  depositor  dies  be- 
fore tbe  beneficiary,  without  revocation,  or 
some  decisive  act  or  declaration  of  dlsaffirm- 
4tnee,  the  presumption  arises  that  an  abso- 
Inte  trost  was  created  as  to  the  balance  on 
band  at  the  death  of  tbe  depositor,"  There- 
fore, under  that  rule  and  the  proof  in  this 
case  it  is  evident  that  upon  the  death  of 
the  testator,  with  the  existing  trusts  as  to 
his  personal  property,  he  was  not  in  fact 
possessed  of  sufficient  other  personal  prop- 
erty to  pay  either  the  legacy  to  his  adopted 
daughter  or  the  taxes,  etc.,  upon  the  St 
Marks  avenue  real  estate.  It  is  also  dis- 
closed that  from  the  time  of  the  making  of 
the  will,  although  there  were  changes,  there 
was  practically  a  continuation  of  similar 
tmsts  in  favor  of  his  daughter,  brothers,  and 
sisters,  which,  if  paid,  would  practically  ex- 
haust bis  personal  estate.  Therefore,  even  If 
this  court  were  to  examine  and  review  the 
findings  of  fact  made  by  the  trial  court.  It 
would  necessarily  reach  the  same  conclusion 
as  that  reached  by  the  learned  trial  judge. 

We  therefore  concur  in  that  conclusion, 
and  are  of  the  opinion  that.  Inasmuch  as  it 
is  found  and  established  by  the  evidence 
that  the  testator  knew,  at  the  time  of  mak- 
ing his  will,  that  his  personal  property  was 
insufficient  to  meet  the  legacies  and  charges 
for  the  payment  of  taxes,  etc.,  the  courts 
1>eIow  were  Justified  In  holding  that  he  in- 
tended that  such  legacies  and  expenses 
should  be  charged  upon  the  real  estate.  As 
was  said  by  Judge  Finch  in  McOom  v.  Me- 
Com,  supra,  these  legacies  and  charges  for 
the  widow  and  daughter  "were  mere  mock- 
eries unless  meant  to  be  charged  upon  the 
real  estate."  The  intention  and  purpose  of 
the  testator  to  be  determined  was  that  which 
was  found  to  exist  at  the  time  of  the  execu- 
tion of  the  will,  and  cannot  be  varied  or 
changed  by  any  after-occurring  events.  Mor- 
ris ▼.  Sickly,  133  N.  Y.  450,  31  N.  E.  332. 

Tbe  Judgment  should  be  affirmed,  with 
costs. 

GULLEN,  a  J.,  and  O'BBIBN,  BART- 
LETT,  HAIGHT,  VANN,  and  WERNER, 
JJ.,  concur. 

Judgment  affirmed. 

(i7»  N.  T.  ten 

HILIiYBR  et  al.  ▼.  LB  ROT  et  al. 

(Court  of  Appeals  of  New  York.     Nov.  15, 

1904.) 

-JVDOXXRT  —  LIKN  —  BAHKBUPTCT  —  FBATTDU- 

UCnT  CONVBTANCE— RIGHTS  OF 

CKEDITOB— BECEIVEB8. 

1.  Prior  to  the  filing  by  Judgment  debtors  of  a 
-petition  in  bankruptcy,  a  judgment  bad  been 
eatered  for  more  than  four  months.  Held  to 
•create  a  lien  on  any  real  estate  held  by  them, 
and  also  on  any  fraudulently  transferred. 


2.  Judgment  creditors  having  a  Hen  on  land 
which  their  debtors  have  fraudulently  trans- 
ferred may  enforce  it  by  a  sale  of  the  land  un- 
der execution,  or  sue  in  equity  to  have  the 
transfers  made  declared  void,  and  to  compel 
an  accounting  by  the  fraudulent  transferees  to 
the  extent  of  the  judgment. 

S.  Where  a  creditor  has  obtained  a  judgment, 
and  the  debtor  has  fraudulently  transierred  his 
real  estate,  a  suit  in  equity  to  remove  the  ob- 
struction to  the  enforcement  of  their  judgment 
created  by  the  transfer  Is  not  a  waiver  of  the 
benefit  of  the. original  judgment;  and,  where  a 
receiver  is  appointed  to  sell  tbe  property  and 
apply  the  proceeds  to  the  debt,  he  takes  no 
title  to  the  real  estate,  nor  does  he  acquire  any 
rights  for  the  benefit  of  creditors  generally. 

4.  Where  creditors  have  obtained  a  juagment 
four  months  before  the  debtors  were  adjudicated 
bankrupts,  their  ri^t  to  maintain  an  equitable 
action  to  set  aside  a  fraudulent  transfer  by  the 
debtor  does  not  vest  in  the  trustee  in  bank- 
ruptcy, as  their  lien  was  not  subject  to  the 
bankruptcy  act,  and  they  could  pursue  any  rem- 
edy they  bad  for  its  enforcement  without  refer- 
ence to  the  bankruptcy  adjudication. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  Drayton  HiUyel'  and  others 
against  William  B.  Le  Roy  and  others.  From 
a  Judgment  of  the  Appellate  Division  (82  N. 
Y.  Supp.  80)  modifying  and'affirmlng  a  Judg- 
ment In  favor  of  plaintiffs,  certain  defend- 
ants appeal.    Modified. 

The  plaintiffs  in  1897  recovered  a  Judg- 
ment against  certain  of  the  defendants,  who 
composed  tbe  firm  of  A.  Le  Roy  &  Son.  A 
year  .and  some  months  afterwards  this  ac- 
tion was  commenced  upon  the  foimdation 
of  that  Judgment,  in  which  the  plaintiffs  at- 
tacked the  good  faith  of  certain  transfers  of 
real  estate  and  of  personal  property  which 
had  been  made  by  some  of  the  judgment 
debtors  shortly  prior  to  the  Judgment,  and 
they  and  their  transferees  were  Joined  as  de- 
fendants. It  was  alleged  that  the  transfers 
bad  been  made  and  accepted  while  the  firm 
was  insolvent  and  with  the  intent  to  hin- 
der and  defraud  its  creditors,  and  the  Judg- 
ment demanded  was  that  the  defendant 
transferees  account  to  the  plaintiffs  for  tbe 
properties  thus  fraudulently  transferred,  to 
the  extent  of  tbe  plaintiffs'  Judgment;  that 
tbe  defendants  be  restrained  from- interfering 
further  with  the  property;  and  that  a  receiv- 
er be  appointed  for  the  purpose  of  enforcing 
the  plaintiffs'  rights.  The  answers  of  the 
defendants  put  In  issue  the  allegations  of  the 
complaint,  so  far  as  the  charges  of  fraud  In 
the  transfers  were  concerned.  Subsequently 
leave  was  obtained  from  the  court  by  the  de- 
fendants to  serve  a  supplemental  answer  set- 
ting forth  proceedings  In  bankruptcy  in 
which  the  members  of  the  firm  of  Le  Roy  & 
Son  bad  been  discharged  from  their  debts, 
and  the  answer  which  was  served  pleaded 
the  discharge  as  a  complete  bar  to  the  ac- 
tion. The  petition  in  bahkruptcy  was  filed 
by  the  members  of  the  firm  In  May,  1899. 
An  adjudication  of  bankruptcy  followed,  and 
In  June,  1899,  their  discharge  was  granted. 
This  action  went  to  trial  upon  the  issues, 
and  the  plaintiffs  recovered  a  Judgment  in 
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their  favor,  which  adjudged  that  certain  of 
the  transfers  of  real  and  personal  property 
complained  of  were  fraudulent,  void,  and  of 
no  effect  as  against  tbezn;  that  the  bank- 
ruptcy proceedings  were  not  a  bar  to  the 
maintenance  of  the  action;  that  the  plain- 
tiffs had  a  Uen  upon  the  real  and  personal 
property  fraudulently  transferred — and  which 
appointed  a  receiver  of  the  property,  who 
should  sell  the  same,  "or  so  much  thereof  as 
may  be  necessary  to  pay  plaintiffs  In  full 
for  their  unpaid  Indebtedness."  Upon  appeal 
to  the  Appellate  Division,  In  the  Third  De- 
partment, the  Judgment  so  recovered  was 
unanimously  affirmed,  with  the  modificatloii 
that  80  much  of  it  as  related  to  the  personal 
property  should  be  stricken  out.  The  de- 
fendants then  -obtained  permission  to  fur- 
ther appeal  to  this  court 

Alfred  L.  Becker  and  Tracy  C.  Becker,  for 
ai^ellants.  Charles  E.  Rushmore,  for  re- 
spondents. 

GRAY,  J.  (after  stating  the  facts).  I  think 
the  determination  of  the  learned  Appellate 
Division  to  have  been  feorrect,  with  this  ex- 
ception, however:  That  the  Judgment  in  the 
trial  court  appears  to  have  included  as  with- 
in the  lien  of  the  original  Judgment  the 
mesne  rents  and  profits  of  the  real  estate 
from  the  time  of  the  fraudulent  transfers. 
That  would  be  Incorrect  The  accountabili- 
ty for  the  rents  and  profits  should  be  from 
the  time  of  the  commencement  of  the  pres- 
ent action  in  equity  to  annul  the  transfers, 
at  which  time  an  equitable  lien  upon  the 
fund  was  acquired.  Ck>llumb  v.  Read,  24  N. 
r.  505. 

To  take  up  the  discussion  of  the  main  ques- 
tion presented  by  this  appeal,  the  appellants 
argue  that  the  Judgment  recovered  by  the 
plaintiffs  upon  the  indebtedness  of  A.  Le 
Roy  &  Son  created  no  lien  against  the  prop- 
erty transferred,,  which  survived  the  Insti- 
tution of  bankruptcy  proceedings.  Further, 
they  argue  that  by  bringing  this  action  the 
plaintiffs  bad  waived  and  abandoned  the  lien 
of  their  original  Judgment  if  it  was  one  not 
within  the  reach  of  the  bankruptcy  act 
They  also  say  that  what  right  of  action  may 
have  been  in  the  plaintiffs  was  lost  to  them, 
and  had  become  vested  in  the  trustee  in 
bankruptcy.  No  question  is  raised  by  the 
appellants  as  to  the  conclusiveness  upon  this 
court  of  the  determination  below  that  the 
transfers  In  question  were  fraudulent  and 
void  as  to  the  respondents. 

By  section  67,  subd.  "f,"  of  the  bankrupt- 
cy act  of  July  1,  1898,  c.  541,  30  Stat  565 
[U.  S.  Comp.  St  1901,  p.  3450],  it  was  provided 
that  "all  levies.  Judgments,  attachments,  or 
other  liens,  obtained  through  legal  proceed- 
ings against  the  person  who  Is  insolvent,  at 
any  time  within  four  months  prior  to  the 
filing  of  the  petition  In  bankruptcy  against 
him,  shall  be  deemed  null  and  void  in  cose 
he  Is  adjudged  a  bankrupt"  etc.    The  dec- 


laration of  the  section  is  distinct  that  the  lien 
therein  referred  to  is  only  invalid  where  It 
has  been  obtained  by  the  creditor  within 
four  months  prior  to  the  filing  of  the  petition 
in  bankruptcy,   and  equally  distinct  is  its 
meaning  that  the  validity  of  a  lien  obtain- 
ed prior  to  that  Interval  of  time  will  be  rec- 
ognized.   That  construction  has  been  given 
to  the  statute  by  the  United  States  Supreme 
Court    Metcalf  v.  Barker,  187  U.  S.  165,  23 
Sup.  Ct  67,  47  L.  Ed.  122.    It  was  observed 
in  the  opinion  in  Metcalf  v.  Barker— and  the 
observation  may  be  quoted  pertinently  to 
the  present  case — that  "a  Judgment  or  decree 
in  enforcement  of  an  otherwise  valid  pre-ex- 
isting lien  is  not  the  Judgment  denounced  by 
the  statute,  which  Is  plainly  confined  to  Judg- 
ments creating  liens."    The  plaintiffs'  Judg- 
ment upon  the  Indebtedness  of  Le  Roy  &  Son 
to  them  was  recovered  and  docketed  consid- 
erably more  than  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy.    The  ef- 
fect was  to  impress  upon  the  real  estate  of 
the  Judgment  debtors  a  lien  not  only  as  to 
such  which  was  then  actually  held  by  them, 
but  as  to  any  that  had  been  transferred  by 
them  in  fraud  of  their  creditors.    That  Is  a 
proposition  which  is  too  firmly  settled  by 
the  decisions  of  the  courts  of  this  state  to 
be  now  questioned.    The  property  of  a  debt- 
or, which  has  been  transferred  by  him  in 
fraud  of  creditors,  still  remains,  as  to  them, 
the  debtor's  proiierty,  and  the  lien  of  the 
creditor's  Judgment  attaches  to  the  real  es- 
tate.    The  Judgment  creditor  may  enforce 
his  Judgment  by  a  sale  of  the  land  under 
execution,  or  he  may  bring  an  action  to  re- 
move the  obstruction  caused  by  the  debtor's 
fraudulent  act  And  proceed  to  enforce  his 
Judgment  by  a  sale  of  the  land,  unembar- 
rassed by  the  cloud  of  the  transfer.    McEjI- 
wain   V.   Willis,   9   Wend.  648;    Crippen  v. 
Hudson,  13  N.  Y.  161, 166;  Chautauqua  Coun- 
ty Bank  v.  Rlsley,  19  N.  Y.  369,  375,  75  Am. 
Dec.  347;   W^hlte's  Bank  of  Buffalo  v.  Far- 
thing, 101  N.  Y.  344,  4  N.  E.  734.    I  assume 
that  this  doctrine  would  receive  the  assent 
of  the  federal  court  so  far  as  applicable  to 
cases   arising  within   the  state.    Bucher   v. 
Cheshire  R.  Co.,  125  U.  S.  555,  583,  8  Sup.  Ct 
974,  31  L.  Ed.  795.    The  situation,  upon  the 
recovery    by    the   plaintiffs   of  their   Judg- 
ment against  Le  Roy  &  Son,  was  one  where 
they  could  elect  to  stand  upon  their  lien,  and 
summarily   sell   the   lands   upon    execution 
which  their  debtors  bad   fraudulently   con- 
veyed away,  or  where,  proceeding  more  cau- 
tiously, they  might  invoke  the  aid  of  a  court 
of  equity  in  compelling  the  satisfaction  of 
their  debt    They  elected  to  bring  the  present 
action  to  clear  away  the  obstruction  inter- 
posed to  the  collection  of  their  original  Judg- 
ment through   the  previous  transfers,   and 
they  have  accomplished  their  purpose  through 
the  present  Judgment     What  they  sought 
for  and  what  they  have  obtained  Is  a  decree 
which  adjudges  the  transfers  to  have  been 
void,  which  compels  the  fraudulent  trans- 
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ferees  of  the  real  estate  to  account  to  them 
to  the  extent  of  their  claim,  and  which  ap- 
points a  receiver  to  enforce  their  rights  by  a 
sale  of  the  lands,  or  so  much  thereof  as  may 
be  necessary  to  satisfy  the  claim.  In  the 
case  of  Chautauqua  County  Bank  t.  Rlsley, 
supra,  upon  which  some  reliance  seems  to  be 
placed  by  the  appellants,  the  result  of  the 
creditors*  action  was  not  only  to  set  aside 
the  fraudulent  transfer,  but  to  compel  a  con- 
veyance of  the  lands  by  the  debtor  to  a  re- 
ceiver whom  the  court  appointed  for  that 
purpose.  In  that  case  the  title  to  the  land 
had  vested  In  the  receiver  through  the  con- 
veyance, and  had  no  relation  to  the  original 
Judgment.  He  then  held  as  a  trustee  for 
creditors  generally.  As  It  was  observed  In 
the  opinion  In  that  case,  "When  the  credit- 
or takes  this  comrse,  instead  of  falling  back 
upon  his  legal  remedy,  he  abandons  the  lien 
of  his  Judgment,  and  seeks  a  satisfaction  of 
his  debt  out  of  the  debtor's  property  gener- 
ally." In  the  present  action  the  plaintiffs 
abandoned  none  of  their  legal  rights  to  have 
their  claim  paid  from  the  proceeds  of  the 
real  estate  fraudulently  transferred  by  their 
Judgment  debtors.  The  bringing  of  this  ac- 
tion cannot  be  regarded  as  constituting  any 
waiver  or  abandonment  of  the  benefit  of  their 
original  Judgment,  for  it  was  purely  to  re-' 
move  the  obstruction  in  the  way  of  collect- 
ing it  Erlckson  v.  Qninn,  50  N.  T.  697.  The 
Judgment  now  appealed  from  has  relation 
only  to  the  rights  of  the  plaintiffs  under 
their  original  Judgment,  and  narrows  the 
office  of  the  receiver  to  a  sale  of  the  real  es- 
tate, and  the  application  of  the  proceeds  to 
the  satisfaction  of  the  indebtedness.  The 
receiver  took  no  title  to  the  real  estate,  nor 
acquired  any  rights  in  the  land  for  the  ben- 
efit of  creditors  generally. 

Nor  did  the  right  to  maintain  this  action 
become  vested  in  the  trustee  in  bankruptcy. 
I  do  not  think  that  the  appellants  were  in  any 
situation  to  Interpose  such  an  objection,  in- 
asmuch as  such  a  defense  was  not  pleaded. 
They  had  obtained  leave  to  serve  a  supple- 
mental answer  setting  up  their  discharge 
.In  bankruptcy  and  they  did  so  plead,  simply. 
Dewey  v.  Moyer,  72  N.  Y.  70,  77.  But  inde- 
pendently of  that  consideration,  I  think  that 
the  plaintiffs,  having  a  lien  which  was  not 
within  the  operation  of  the  bankruptcy  act, 
were  at  liberty  to  pursue  any  remedy  they 
bad  for  the  enforcement  of  that  lien,  unfet- 
tered by  the  bankruptcy  adjudication. 

The  Judgment  appealed  from  is  affirmed, 
with  the  modification  that  any  accountability 
for  the  rents  and  profits  of  the  real  estate 
affected  shall  be  from  the  time  of  the  com- 
mencement of  this  action.  No  costs  should 
be  awarded  to  ^tber  party. 

OniiliBN,  C.  J.,  and  BARTLETT, 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
JJ.,  concur. 

Judgment  accordingly; 


ara  N.  Y.  S61) 
LBWISOHN  et  aL  v.  HEI^T  et  aL 
(Court  of  Appeals  of  New  Tort     Nov.  15, 
1904.) 

WILL— CONSTBUCTtoN— VKSTIMO   OF    DIVIBB. 

1.  Testator  provided  that  bis  residaary  estate 
sboold  be  divided  into  as  many  shares  as  he 
had  children,  including  such  as  would  have  died 
leaving  issue,  and  that  one  share  should  be  {;iv- 
en  absolutely  to  the  issue  of  each  child  dying 
before  him,  and  gave  to  his  trustees  one  ^lare 
to  be  held  for  the  benefit  of  each  child  who  out- 
lived him;  the  net  income  to  be  applied  to  the 
support  of  such  child,  and  on  arrival  at  the 
age  of  25  one-fourth  of  the  corpus  to  be  paid 
to  such  child  in  fee  simple  and  absolutely,  and 
on  arrival  at  the  age  of  80  one-third  of  the 
residue  to  be  paid  in  fee  simple  and  absolutely 
to  the  child;  thenceforth  the  net  income  of  the 
remainder  to  be  paid  to  the  use  of  such  child 
during  life;  all  such  payments  to  be  free  from 
the  debts  or  control  of  the  husband.  The  will 
also  provided  that  on  the  death  of  a  child  his 
separate  estate  as  it  should  then  exist,  with  all 
the  gains,  etc.,  should  be  paid  over  absolutely 
to  the  apjwintees  of  such  child,  and  in  default 
of  appointment  to  his  survivii^  issue,  and  in 
default  of  issue  to  his  next  of  kin.  Held,  that 
no  part  of  any  share  of  any  child  vested  until 
the  child  reached  the  age  specified,  as  there  was 
no  du-ect  gift  of  the  corpus  until  the  time  speci- 
fied for  the  trustees  to  convey  in  fee  simple  and 
absolutely,  and  a  claim  by  an  administrator  of 
a  daughter  who  died  after  the  testator,  but  be- 
fore Euie  reached  the  age  of  25  years,  to  one- 
half  of  the  share  set  aside  for  her,  on  the 
ground  that  such  half  share  to  be  paid  to  her 
In  two  installments— one  at  the  age  of  25,  and 
the  other  at  the  age  of  SO — ^had  vested  before 
her  death,  was  untenable. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Walter  Lewisohn  and  others, 
executors  and  trustees  under  the  will  of 
Leonard  Lewisohn,  against  Rosalie  V.  Hen- 
ry and  others.  S^om  a  Judgment  of  the  Ap- 
pellate Division  (87  N.  Y.  Supp.  325)  modi- 
fying and  affirming  a  Judgment  entered  on 
report  of  a  referee,  Philip  S.  Henry  appeals. 
Affirmed. 

This  action  was  brought  to  construe  the 
will  of  the  late  Leonard  Lewisohn,  who  died 
on  the  5th  of  Marcb,  1902,  leaving  four  sons 
and  five  daughters  as  bis  beirs  at  law.  He 
left  a  large  estate,  consisting  mainly  of  per- 
sonal property,  but  Including  an  undivided 
Interest  In  certain  realty.  The  controversy 
arose  over  the  seventh  paragraph  of  the  will, 
by  which  he  devised  and  bequeathed  the 
bulk  of  bis  estate  in  these  words: 

"Seventh.  I  direct  that  my  Executors  here- 
inafter named,  or  such  of  them  as  shall  qual- 
ify and  act,  divide  all  the  rest,  residue  and 
remainder  of  the  property  and  estate,  both 
real  and  personal  of  every  kind  and  descrip- 
tion and  wheresoever  situated  which  shall 
belong  to  me  or  be  subject  to  my  disposal 
at  the  time  of  my  death  Into  such  number 
of  equal  shares  as  shall  be  equal  tp  the  num- 
ber of  children  who  shall  survive  me,  and 
of  my  children  who  shall  have  died  before 
me  leaving  issue  who  shall  survive  me,  and 
set  apart  one  of  such  equal  shares  for  each 
of  my  children  who  shall  survive  me,  and 
one  of  such  equal  shares  for  the  Issue  of  each 
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child  of  mine  who  shall  have  died  before 
me,  leaving  issue  me  surviving;  and  convey, 
transfer,  deliver  and  pa7  over  one  of  such 
equal  shares  to  the  issue  of  each  one  of  my 
children  who  shall  have  died  before  me  leav- 
ing issue  me  surviving,  in  equal  shares,  per 
stirpes  and  not  per  capita,  to  whom  I  give, 
devise  and  bequeath  the  same  accordingly; 
and  that  my  said  Executors  set  apart  one 
of  such  equal  shares  for  the  benefit  of  each 
of  my  children  who  shall  survive  me,  and 
I  give,  devise  and  bequeath  the  same  to  my 
said  Executors  and  to  such  of  them  as  shall 
qualify  and  act;  as  Trustees  to  have  and  to 
hold  each  share  so  set  apart  for  the  beneBt 
of  a  child  of  mine  (or  the  portion  thereof 
not  paid  over  and  transferred  to  such  child 
as  hereinafter  directed),  upon  a  separate 
trust,  for  the  benefit  of  such  person  for  whom 
or  for  whose  benefit  the  same  shall  have 
been  set  apart  as  aforesaid  during  his  or 
her  natural  life,  which  trust  as  to  each  share 
of  such  property  or  estate  by  this  article  of 
my  vrill  hereinbefore  directed  to  be  held  in 
trust  for  the  benefit  of  a  child  of  mine  shall 
be  to  collect  and  receive  the  rents,  issues, 
income  and  profits  of  so  much  thereof  as 
shall  be  real  property  and  to  invest  and  keep 
inyested  so  much  thereof  as  shall  be  person- 
al property  with  power  to  call  in  and  change 
the  Investments  thereof  from  time  to  time 
and  to  collect  and  receive  the  income  there- 
of and  after  paying  thereout  all  lawful  ex- 
penses and  charges,  to  apply  the  net  income 
from  the  said  trust  estate  arising,  from  time 
to  time  as  received,  to  the  use  of  the  person 
In  trust  for  whom  such  trust  estate  shall 
be  held  as  aforesaid  for  so  long  daring  the 
life  of  such  person  as  he  or  she  shall  remain 
under  the  age  of  twenty-flve  years,  the  In- 
come of  any  such  share  held  in  trust  for  any 
daughter  of  mine  to  be  free  from  the  debts, 
control  or  interference  of  any  husband  she 
may  have;  and  ui>on  the  arrival  at  the  age 
of  twenty-flve  years,  of  the  person,  in  trust 
for  whom  such  trust  estate  shall  be.  so  held, 
to  convey,  transfer,  deliver  and  pay  over 
one  equal  fourth  part  of  the  capital  of  such 
trust  estate  with  all  gains  and  increase  of 
capital  thereof,  if  any.  In  fee  simple  and  ab- 
solutely to  such  person;  and  after  such  per- 
son in  trust  for  whom  such  trust  estate  shall 
be  held  In  trust  as  aforesaid  shall  have  at- 
tained the  age  of  twenty-flve  years,  thence- 
forward for  so  long  duiing  the  natural  life 
of  such  person  as  he  or  she  shall  remain 
under  the  age  of  thirty  years  to  continue  to 
hold  the  residue  of  such  trust  estate,  in  trust, 
to  collect  and  receive  the  rents,  issues,  in- 
come and  profits  of  so  much  thereof  as  shall 
be  real  property  and  to  invest  and  keep  in- 
vested so  much  thereof  as  shall  be  personal 
property,  with  power  to  call  in  and  change 
the  Investments  thereof  from  time  to  time 
and  to  collect  and  receive  the  Income  there- 
of and  after  paying  thereof  all  lawful  ex- 
penses and  charges,  to  apply  the  net  Income 
from  the  said  trust  estate  arising  from  time 


to  time  as  received  to  the  use  of  the  person  In 
trust  for  whom  such  trust  estate  shall  be 
held  as  aforesaid,  the  income  of  such  trust 
estate  held  in  trust  for  any  daughter  of  mine 
to  be  free  from  the  debts,  control  or  inter- 
ference of  any  husband  she  may  have;  and 
upon  the  arrival  at  the  age  of  thirty  years 
of  such  peraon  In  trust  for  whom  such  trust 
estate  shall  be  held  to  convey,  transfer,  de- 
liver and  pay  over  one  equal  third  part  of 
the  capital  of  such  trust  estate  then  remain- 
ing including  all  gains  and  Increase  of  cap- 
ital thereof,  if  any,  in  fee  simple  and  abso- 
lutely to  such  person  in  trust  for  whom  sncb 
trust  estate  shall  be  held;  and  from  and 
after  such  person  shall  have  attained  the  age 
of  thirty  years  thenceforward,  during  the 
residue  of  the  natural  life  of  such  person  In 
trust  for  whom  such  trust  estate  shall  have 
been  held  to  continue  to  hold  the  residue  of 
such  trust  estate  in  trust  to  collect  and  re- 
ceive the  rents,  Issues,  income  and  profits 
of  so  much  thereof  as  shall  be  real  property 
and  to  Invest  and  keep  invested  so  much 
thereof  as  shall  be  personal  property  with 
power  to  call  in  and  change  the  Investments 
thereof  from  time  to  time  and  to  collect  and 
receive  the  Income  thereof,  and,  after  paying 
thereout  all  lawful  expenses  and  charges,  to 
apply  the  net  income  from  the  said  trust  es- 
tate arising  from  time  to  time,  as  received, 
to  the  use  of  the  person  in  trust  for  whom 
such  trust  estate  shall  be  held  as  aforesaid, 
the  income  of  any  such  trust  estate  held  in 
trust  for  any  daughter  of  mine  to  be  free 
from  the  debts,  control  or  Interference  of 
any  husband  she  may  have,  and  upon  the 
death  of  such  person  In  trust  for  whom  such 
trust  estate  shall  be  held,  to  convey,  transfer, 
deliver  and  pay  over  the  capital  of  such  tmst 
estate  as  It  shall  then  exist,  with  all  gains 
and  Increase  of  capital  thereof,  if  any,  in 
fee  simple  and  absolutely  to  such  person  or 
persons  and  in  such  shares  and  proportions 
as  the  person  In  trust  for  whom  such  trust 
estate  shall  have  been  held,  shall  by  will 
direct  and  appoint;  and  in  default  of  sucb 
direction  or  appointment,  or  in  so  far  as  such 
direction  or  appointment  may  not  extend  or. 
be  eifectual,  to  the  issue  then  surviving  of 
such  person  in  trust  for  whom  such  trust 
estate  shall  have  been  held,  in  equal  shares 
per  stirpes  and  not  per  capita,  or  if  such  per- 
son in  trust  for  whom  such  trust  estate  shall 
have  been  held  as  aforesaid  shall  leave  no 
Issue  him  or  her  surviving,  to  the  next  of 
kin  of  such  person  In  trust  for  whom  such 
trust  estate  shall  have  been  held,  in  the 
shares  and  proportions  to  which  under  the 
laws  of  the  State  of  New  York  as  they  shall 
then  exist,  they  would  be  entitled  to  the 
same,  if  the  same  were  personal  property 
and  such  person  in  trust  for  whom  such  trust 
estate  shall  have  been  held  had  died  pos- 
sessed thereof  intestate." 

On  the  11th  of  January,  1903,  Florine  I*. 
Henry,  one  of  the  testator's  daughters,  died, 
intestate  and  under  the  age  of  25,  leaving. 
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her  snrrlTlng,  PlilHp  S.  Henry,  ber  bnsband, 
and  two  Infant  cbildren,  Rosalie  V.  and 
Leanore  Gladys  Henry.  On  the  Slat  of 
March,  lOOS,  letters  of  administration  upon 
the  estate  of  Mrs.  Henry  were  Issued  to  her 
husband,  wbo  duly  qualified  and  has  since 
acted  as  administrator.  The  executors  of 
Leonard  Lewlsohn  divided  his  residuary  es- 
tate into  nine  equal  parts,  one  of  which  they 
set  apart  for  Florine  L.  Henry,  as  required 
by  the  will.  Philip  S.  Henry,  as  administra- 
tor, claims  one-half  of  that  share,  so  far  as 
It  consists  of  personal  property,  and,  so  far 
as  It  consists  of  real  estate,  he,  as  an  Indl- 
▼Idnal,  claims  the  right  of  tenant  by  curte- 
sy therein.  The  guardian  ad  litem  of  the 
infant  children  of  Mrs.  Henry  claims  that 
they  are  entitled  to  the  entire  estate,  and 
that  their  father  has  no  interest  therein. 

The  referee  before  whom  the  action  was 
tried  sustained  the  position  of  the  husband 
and  administrator  upon  the  ground  that  the 
andiTlded  half  that  was  to  be  paid  to  Mrs. 
Henry  in  Installments  vested  In  her  upon 
the  death  of  her  father.  The  Appellate  DI- 
▼Islon  upon  appeal  reversed  tills  determina- 
tion, and  rendered  Judgment  in  favor  of  the 
infants,  upon  the  ground  that  there  was  no 
vesting  In  the  daughter,  and  that  her  chll- 
dreo  took  the  entire  trust  fund  under  the 
wQI.  and  no  part  thereof  as  next  of  kin  of 
their  mother.  From  that  Judgment  PhiUp 
8.  Henry,  IndlTldually,  and  as  administra- 
tor, appealed  to  this  court 

P.  J.  Booney,  for  appellant  F.  B.  MInratb, 
for  respondents.  Campbell  E.  Locke,  for  de- 
fendants respondents. 

VANN,  J.  (after  stating  the  facts).  The 
general  purpose  of  the  testator,  as  express- 
ed in  the  seventh  clause  of  his  will,  was  to 
provide  a  liberal  Income  for  his  children  as 
long  as  they  lived,  free,  as  to  his  dangh- 
ta«,  from  the  debts,  control,  or  Interference 
of  their  husbands;  to  give  his  children  one- 
balf  of  his  residuary  estate  as  they  grew  old 
enough  to  be  trusted  with  it — not  all  at  once, 
however,  but  part  at  a  certain  age,  and  the 
rest  after  an  Interval  of  five  years — and  to 
give  the  other .  half  to  his  grandchildren 
when  it  was  no  longer  needed  to  produce  an 
income  for  his  children.  Apparently  he 
wished  to  do  all  he  could  for  his  children, 
and  at  the  same  time  prevent  them  from 
wasting  his  vast  estate.  He  knew  that  what- 
ever he  gave  them  as  a  direct.  Immediate, 
and  vested  gift  they  could  dispose  of,  and 
that  they  mlglit  waste  it  He  wished  to  give 
them  nothing  but  the  Income  at  first,  and 
that  subject  to  a  limitation  In  the  case  of  his 
daughters.  He  Intended  to  keep  one  half  of 
the  principal  intact  as  long  as  his  cbildren 
lived,  I  r>  thnt  tliey  might  have  an  assured  In- 
come, and,  as  they  passed  away,  to  give  It 
in  the  proper  proportions  to  their  Issue.  The 
other  half  he  wished  to  give  to  his  children, 
but  not  80  that  they  could  dispose  of  It  until 
72  N.B.— 16 


they  severally  reached  an  age  when  maturi- 
ty of  Judgnpent  should  make  them  prudent 
He  sought  to  effect  these  objects  through  a 
separate  trust  for  the  benefit  of  each  child. 
Accordingly  be  directed  his  executors  to 
divide  his  residuary  estate  into  as  many 
shares  as  would  equal  the  number  of  his 
children,  including  such  as  should  have  died 
before  him,  leaving  issue.  He  gave  one 
share  absolutely  and  in  terms  to  the  Issue 
of  each  child  dying  before  him,  but,  as  it 
turned  out,  all  of  his  children  survived  him. 
The  remaining  shares  he  gave  to  his  execu- 
tors "to  have  and  to  hold"  as  trustees,  one 
share  upon  a  separate  trust  for  the  benefit 
of  each  child  who  outlived  him,  with  power 
to  collect  rents  and  profits,  to  invest  rein- 
vest, and  the  like.  Each  trust  Is  express, 
and  in  the  form  permitted  by  the  statute, 
which  provides  that  In  such  case  "the  bene- 
ficiary shall  not  take  any  legal  estate  or  in- 
terest In  the  property,  but  may  enforce  per- 
formance of  the  trust."  Real  Property  Law, 
§f  76,  80  (Laws  1898,  pp.  571,  572,  c.  547).  He 
required  his  executors  and  trustees,  after 
paying  charges  and  expenses,  to  apply  the 
net  Income  of  each  share  to  the  use  of  the 
child  for  whom  It  was  held  In  trust  until  be 
or  she  should  reach  the  age  of  25  years,  when 
they  were  to  convey  and  pay  oVer  one-fourth 
of  the  capital  of  such  trust  estate  "In  fee 
simple  and  absolutely"  to  such  child.  After 
this  the  net  income  of  the  residue  was  to  be 
applied  to  the  use  of  the  child  until  he  or  she 
should  become  30  years  old,  when  one-third 
of  the  trust  estate  then  remaining  was  to  be 
conveyed  and  paid  over  "in  fee  simple  and 
absolutely"  to  such  child.  Thenceforth  the 
net  Income  of  the  remainder  then  left  was 
to  be  applied  to  the  use  of  the  child  during 
life,  with  the  restriction  then  as  well  as 
previously  that  In  the  case  of  a  daughter  It 
sbould  be  free  from  the  debts,  control,  or  in- 
terference of  her  husband.  Upon  the  death 
of  a  child  the  trustees  were  directed  to  con- 
vey and  pay  over  the  separate  trust  estate 
as  it  sbould  then  exist  In  fee  simple  and  ab- 
solutely to  the  appointees  of  such  child,  and. 
In  default  of  appointment,  to  the  Issue  then 
surviving  In  equal  shares,  and  In  default  of 
issue  to  the  next  of  kin  of  such  child. 

One  of  the  daughters  died  intestate  after 
her  father,  but  before  she  reacbed  the  age  of 
25,  leaving  a  husband  and  two  infant  chil- 
dren. The  administrator  of  her  estate  claims 
one-half  of  the  share  set  aside  for  ber  by  the 
trustees,  upon  the  ground  that  the  propor- 
tionate part,  which  was  to  be  paid  to  her  In 
two  Installments — one  at  the  age  of  25,  and 
the  other  at  the  age  of  30— had  vested  In  her 
before  her  death.  This  construction  of  the 
will  would  defeat  the  primary  object  of  the 
testator,  which  was  to  prevent  his  children 
from  disposing  of  any  part  of  the  capital  of 
the  shares  set  apart  for  them,  respectively, 
until  they  reached  a  certain  age.  He  was 
determined  that  they  should  not  squander 
his  estate,  and  be  took  great  care  to  prevent 
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tbat  result,  wblch  be  could  not  prevent  In  the 
case  of  their  issue,  appointees,  and  next  of 
Idn,  owing  to  the  limitations  placed  by  law 
•upon  the  right  to  create  trusts.  K  a  share 
vested  in  each  child  upon  the  death  of  the 
testator,  it  was  subject  to  alienation  at  the 
will  of  the  owner,  for  a  vested  right  is  alien- 
able, and  may  be  assigned.  Whatever  one 
owns,  he  may  sell,  even  If  the  date  of  full 
possession  and  enjoyment  is  not  due.  1  Rev. 
St.  (1st  Ed.)  pp.  723,  725,  pt.  2,  c.  1,  tit.  2,  K 
10,  35;  Paget  v.  Melcher,  156  N.  T.  399,  405, 
51  N.  B.  24.  While  the  general  rule  favors 
the  vesting  of  estates,  it  was  adopted  by 
courts  as  a  guide  to  the  probable  intention  of 
testators,  and  is  never  applied  when  that  in- 
tention, as  gathered  from  the  entire  will,  is 
that  the  estate  should  not  vest  All  rules  for 
the  construction  of  wills  yield  to  the  actual 
intention,  when  that  is  reasonably  clear  to 
the  mind  of  the  Judge  reading  the  words  of 
the  testator. 

The  express  gift  of  capital  is  not  to  the 
children,  but,  first,  to  the  issue  of  any  child 
dying  before  the  testator;  and,  second,  a 
gift  of  what  was  left  to  tiie  executors  in 
trust  for  the  children.  The  trustees  took  the 
legal  title,  with  the  usual  power  of  manage- 
ment, and  with  the  duty  of  applying  the  net 
income  to  the  use  of  the  respective  beneflcia- 
ries.  They  were  to  "have  and  to  hold"  each 
share  until  the  child  for  whose  benefit  it  had 
been  set  apart  should  reach  a  certain  age, 
and  "upon  arrival"  at  that  age  they  were  to 
convey  and  pay  over  to  him  or  her  a  part 
of  the  capital  "in  fee  simple  and  absolutely." 
The  use  of  the  word  "upon,"  followed  by  a 
direction  to  convey,  indicates  that,  until  the 
contingency  named  should  happen,  there 
was  to  be  no  vesting.  So  the  use  of  the 
phrase  "in  fee  simple  and  absolutely,"  in 
directing  payment  of  the  Installments,  and 
in  the  direction  for  final  distribution,  indi- 
cates that,  as  there  was  clearly  no  previous 
vesting  in  the  case  of  the  latter,  none  was 
intended  in  the  case  of  the  former.  Said 
word  and  said  phrase  in  each  instance  point 
to  the  time  of  vesting.  There  was  no  pres- 
ent gift  to  any  child,  but  when  or  provided 
the  child  reached  the  age  specified.  No  part 
of  the  capital  was  to  go  to  the  children  until 
the  time  fixed  for  absolute  transfer  to  them 
should  arrive.  The  direct  gift  to  the  execu- 
tors, and  the  absence  of  any  gift  of  capital 
to  the  children  in  the  first  Instance,  show 
that  there  was  no  intent  to  vest  title  in  them 
prior  to  the  date  named  for  distribution.  The 
gift  of  capital  to  the  children  was  through 
the  direction  to  convey,  and  there  was  no 
vesting  until  the  time  to  convey  came 
around.  Matter  of  Baer,  147  N.  Y.  348,  354, 
41  N.  E.  702;  Matter  of  Crane,  164  N.  Y.  71, 
76,  58  N.  E.  47.  An  earlier  vesting  would 
serve  no  useful  purpose,  and  might  defeat 
tbe  object  of  the  testator  in  guarding  against 
improvidence.  The  title  was  to  continue  in 
the  trustees  until  the  trust  ended,  subject  to 
payment  over  of  the  installments  if  the  ben- 


eficiary lived  long  enough;  and  upon  the 
death  of  the  beneficiary  "the  capital  of  such 
estate,"  in  the  language  of  the  testator,  "as 
it  shall  then  exist  with  all  the  gains,"  etc., 
was  to  go  to  the  appointees  by  will,  or.  If 
there  were  none,  to  the  issue  or  next  of  Idn. 
The  language  used  In  directing  the  final  dis- 
tribution at  the  end  Qf  the  trust  shows  that 
the  thought  of  the  testator  was  that  the  en- 
tire capital  might  then  be  intact  He  did 
not  speak  of  the  "residue"  of  the  share,  as 
he  had  previously  when  he  referred  to  what 
was  left  after  payment  of  an  installment 
and  as  would  be  natural  If  he  thought  that 
the  distribution  by  installments  would  neces- 
sarily precede  the  final  distribution.  On  the 
other  hand,  be  directed  that  the  capital  of 
the  trust  estate,  "as  It  shall  then  exist" 
should  be  conveyed  by  the  trustees  In  fee 
simple  and  absolutely  to  the  appointees,  Is- 
sue, or  next  of  kin  of  the  deceased  child. 

The  will,  as  we  construe  it  shows  no  In- 
tent tliat  any  part  of  the  capital  should  vest 
in  Mrs.  Henry  before  she  became  25  years 
old,  or  that  the  gift  over  upon  her  death 
meant  if  she  died  after  the  age  of  30.  The 
time  is  fixed  by  the  words  "upon  the  death," 
which  are  unqualified,  and  mean  a  death  at 
any  time  after  the  death  of  the  testator,  for 
he  had  expressly  provided  for  the  case  of  a 
child  who  might  die  before  he  did.  As  the 
testator  did  not  limit  the  meaning  of  these 
words,  we  cannot  but  must  read  them  as  he 
wrote  them,  adding  nothing  and  omitting 
notlilng.  The  punctuation,  which  is  relied 
upon  in  this  connection,  is  neither  exact  nor 
methodical  throughout  the  seventh  clause, 
and  hence  is  of  slight  importance.  In  any 
event.  It  is  a  hazardous  guide,  especially 
when  the  testator  merely  bears  the  will  read, 
without  reading  It  himself,  and  should  be 
resorted  to  only  when  all  oUier  means  of  in- 
terpretation fall.  KInkele  v.  Wilson,  151  N. 
Y.  269,  277,  45  N.  K.  869. 

The  grammatical  construction  of  the  sev- 
enth clause  Is  peculiar,  for,  while  It  contains 
over  1,200  words,  It  consists  of  but  a  single 
sentence.  The  frequent  use  of  the  conjunc- 
tive "and"  unites  into  one  soitence  what 
otherwise  would  extend  into  many.  The 
provisions  which  are  thus  In  form  set  forth 
as  grammatically  connected  are  not  so  united 
In  sense  and  substance  as  to  be  given  a  co- 
ordinate operation. 

The  rule  that  a  clause  containing  an  abso- 
lute gift  will  not  be  cut  down  by  a  later 
clause  unless  the  latter  is  as  clear  and  de- 
cisive as  the  former  has  no  application,  be- 
cause there  was  no  direct  gift  of  capital  to 
the  children,  nor,  Indeed,  any  gift  of  capital 
to  them,  direct  or  Indirect  until  the  time 
^ame  for  the  trustees  to  convey  to  tbem  "in 
fee  simple  and  absolutely." 

We  concur  with  the  learned  Judges  of  the 
Appellate  Division  in  the  conclusion  that  the 
children  of  Florlne  L.  Henry  took  under  the 
will  of  their  grandfather,  and  not  as  next  of 
kin  of  their  mother. 
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The  Judgment  Bhould  be  a£Srmed,  with 
costs  to  the  guardian  ad  litem  payable  oat  of 
the  fond. 

CUIiLKN,  C.  J.,  and  GRAY,  BARTLBTT, 
HAIGHT,  MARTIN,  and  WBRNBBt  JJ.. 
concur. 

Judgment  affirmed. 


an  N.  Y.  364) 

PRITCHARD    V.    EDISON   ELECTRIC   IL- 
LUMINATING CO.  OF  NEW  YORK. 

(Conrt  of  Appeals  of  New  Xork.    Not.  15, 
1904.) 

NtJISARCS— ELECTBIC  PLA.N1^— DAUAOKS. 

1.  Plaintiff  in  his  complaint  alleged  that  de- 
fendant so  operated  its  electric  light  plant  as 
to  discharge  on  plaintiffs  hotel  great  quantities 
of  soot  and  cinders,  injuring  the  hotel  and  the 
furniture  therein,  and  introduced  evidence  to 
sustain  such  allegations.  Held,  that  an  instruc- 
tion that  the  measure  of  damage  was  the  actual 
diminntion  in  rental  valne  was  properly  re- 
fused. 

Z  Where  there  was  evidence  that  the  rent  of 
the  rooms  in  the  hotel  bad  greatly  depreciated, 
an  instrnction  that  loss  of  income  from  business 
vras  not  provable  as  an  element  of  damage  was 
properly  refused. 

Appeal  from  Supreme  Conrt,  Appellate  Di- 
vision, First  Department. 

Action  by  Myron  T,  Pritcbard,  executor  of 
Charles  H.  Haynes,  against  the  Edison  Elec- 
tric Illuminating  Company  of  New  York. 
From  a  judgment  of  the  Appellate  Division 
(87  N.  Y.  Supp.  225)  affirming  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Henry  J.  Hemmena  and  Samuel  A.  Beards- 
ley,  for  appellant.  Frank  H.  Hardenbrook, 
for  respondent. 

HAI6HT,  J.  This  action  was  brought  to 
recover  the  damages  resulting  from  the  main- 
tenance of  a  nuisance  by  the  defendant. 
The  plalntlfTs  testator,  on  the  19th  day  of 
April,  1890,  leased  from  the  owners  the  prop- 
erty known, as  "Miller's  Hotel,"  situated  on 
West  Twenty-Sixth  street.  New  York,  at 
Xos.  37,  39,  and  41,  for  the  period  of  five 
years,  at  an  annual  rental  of  |15,000,  and  at 
the  end  of  that  period  he  renewed  the  lease 
for  another  period  of  five  years  at  a  rental 
of  f  12,000  per  year.  In  1888  the  defendant 
constructed  and  put  In  operation  an  electric 
lighting  plant  and  power  station  situated 
upon  the  same  street  41  feet  west  of  the  ho- 
tel. In  the  complaint  It  is  alleged  that  the 
defendant  bad  so  constructed  and  conducted 
its  property  and  operated  its  machinery  as 
to  discharge  upen  the  premises  of  the  plain- 
tiff great  quantities  of  soot,  cinders,  ashes, 
noisome  gases,  unpleasant  odors,  steam,  and 
water  condensing  from  steam,  which  per- 
vaded the  premises  of  the  plaintiff,  fouling 
and  injuring  the  same  and  the  furniture 
therein,    and    further    made   and  produced 
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loud,'  disagreeable,  and  Incessant  noises,  and 
very  great  jar  and  vibration,  which  was 
transmitted  through  the  premises  of  the 
plaintiff,  to  the  Injury  of  the  same,  causing 
a  great  nuisance,  and  disturbing  the  rest  and 
quiet  of  its  inmates,  and  preventing  tfielr 
sleep,  and  injuriously  affecting  their  health 
and  their  quiet  and  peaceful  enjoyment  and 
use  of  their  apartments,  to  the  plaintiff's 
damages,  etc.  Two  actions  were  brought  by 
the  plaintlfCs  testator  covering  different  pe- 
riods of  time,  which  have  been  consolidated 
and  tried  together  as  one  action,  resulting  In 
the  verdict  upon  which  the  Judgment  ap- 
pealed from  was  entered. 

Upon  the  trial  a  number  of  exceptions 
were  taken  to  the  admission  and  rejection  of 
evidence.  Some  of  the  rulings  may  be  justly 
subject  to  criticism,  but  we  think  the  an- 
swers given  by  the  witnesses  were  not  suffi- 
ciently harmful  to  justify  a  reversal.  The 
serious  question  in  the  case  pertains  to  the 
rale  of  damages  adopted  by  the  trial  conrt. 
The  jury  was  charged  that:  "If  the  defend- 
ant's power  station,  as  operated,  was  a  nui- 
sance, and  lessened  the  profits  of  this  hotel, 
the  damages  which  the  plaintiff  may  recover 
are  to  be  limited  to  the  actual  loss  of  proflts, 
such  as  you  find  from  the  evidence  were 
caused  to  be  lost  through  the  defendant's 
acts  in  the  use  and  operation  of  its  power 
station."  And  again:  "Generally,  upon  the 
question  of  the  plaintiffs  claim  that  profits 
were  lost,  you  should  first  take  the  gross  re- 
ceipts of  this  hotel,  year  by  year,  as  they 
appear  to  you  from  the  evidence  to  have 
been,  and  deduct  from  them,  year  by  year, 
the  rent  paid  by  Mr.  Haynes  and  the  run- 
ning expenses.  This  would  give  the  net  prof- 
its of  each  year."  And  finally:  "You  are  to 
notice  that  at  some  time  after  the  establish- 
ment of  the  station  the  rent  of  the  hotel  was 
lessened,  and  so  far  Mr.  Haynes  had  less 
expenses  in  the  running  of  his  hotel.  To  this 
extent,  if  his  gross  receipts  fell  off,  there 
would  still  be  no  loss,  unless  the  reduction 
of  gross  receipts  was  greater  than  the  reduc- 
tion of  rents.  The  same  considerations  would 
apply  to  any  reduction  of  the  running  ex- 
penses of  the  hotel  after  the  year  1888,  since 
your  comparison  of  profits  before  and  after 
the  station  was  established  must  be  based 
upon  the  net  profits  in  each  year;  that  is, 
profits  over  and  above  the  actual  rent  and 
running  expenses  year  by  year.  You  are  to 
make  this  comparison,  gentlemen,  for  the 
purpose  of  finding  whether  there  was  a  loss 
during  the  period  after  the  defendant's  sta- 
tion was  in  operation.  If  there  was  a  loss, 
you  are  then  to  consider  how  much  of  It  was 
reasonably  caused  by  the  defendant's  act  in 
maintaining  the  power  station.  And  the 
damages  which  you  may  award  in  this  ac- 
tion would  be  the  amount  of  loss  which  you 
find  to  have  been  caused  by  the  nuisance 
from  November  22d,  1892,  to  November  1st, 
1808." 

The  plalntlfl's  evidence  tended  to  show 
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that  the  premhes  had  been  conducted  for 
many  years  aa  a  family  hotel,  and  that  but 
few  rooms  were  reserved  for  transients;  that 
In  the  renting  of  rooms  or  apartments  the 
board  or  meals  were  included;  and  that  the 
gross  Income  from  the  rental  of  rooms  by  the 
year  Is  shown  by  Exhibit  9,  from  which  It 
appears  that  in  1883  the  rents  received 
amounted .  to  $50,376.22.  From  this  there 
was  a  gradual  falling  off  each  year,  until 
1886,  when  the  amount  received  was  but 
$40,963.56.  ITrom  this  there  was  a  greater 
increase  In  rents,  even  after  the  establish- 
ment of  the  defendant's  plant,  until  1891, 
when  the  amount  received  was  $46,307.75. 
During  the  next  year  there  was  a  falling  off 
of  $6,000,  and  of  the  next  year  of  $4,000,  and 
of  a  gradual  decline  in  the  following  years, 
until  1896,  when  the  receipts  bad  fallen  to 
$32,754.49.  In  1897  there  was  again  sub- 
stantial Increase  In  the  income.  The  plain- 
tiff's expert  witness  Perry  gave  evidence 
tending  to  show  there  was  a  depreciation 
in  the  rental  value  of  the  premises  from  1892 
down  to  1900  of  about  $2,000  per  year.  It 
appears  that  at  the  end  of  the  first  lease  in 
1895  the  landlord,  In  settling  with  the  plain- 
tiff, his  tenant,  deducted  $9,000  from  the  rent 
requhred  by  the  lease;  that  In  giving  the  new 
lease  for  another  five  years  the  rent  was  re- 
duced $3,000  per  year;  and  that  upon  the 
termination  of  that  lease  another  reduction 
was  given  upon  the  rent  accrued  amounting 
to  $10,250.  The  runnipg  expenses  of  the 
hotel  either  before  or  after  defendant's  plant 
became  a  nuisance  we  have  not  found  in 
the  appeal  book,  so  that  we  have  no  basis 
from  which  we  can  ascertain  the  net  profits 
for  any  year,  or  as  to  whether  there  was  any 
loss  of  such  profits  in  any  year. 
The  appellant  now  contends  that  the  charge 
.  was  erroneous,  and  that  the  loss  of  profits 
la  speculative  and  uncertain,  and  does  not 
furnish  a  correct  basis  for  awarding  dagi- 
ages.  The  trouble,  however,  with  the  appel- 
lant's contention.  Is  that  he  has  neglected 
to  take  any  exception  to  the  charge  of  the 
court  so  as  to  raise  a  question  of  law  which 
we  have  the  Jurisdiction  to  review.  The 
Judgment  has  been  unanimously  affirmed, 
thus  depriving  us  of  the  power  to  review 
the  question  as  to  whether  there  is  any  evi- 
dence to  sustain  the  verdict 

We  are  thus  brought  to  the  consideration 
of  the  exceptions  taken  to  the  defendant's 
request  to  charge.  There  are  two  that  bear 
upon  the  subject  of  damages  which  require 
consideration.  The  first  is:  "The  measure 
of  damages  applicable  to  a  case  of  this  kind 
is  the  actual  diminution  in  rental  value  by 
reason  of  the  defendant's  acts."  This  r©- 
quest  undoubtedly  states  the  general  rule, 
and  the  diminution  in  rental  value  is  one 
of  the  items  of  damages  applicable  to  this 
case;  But  the  trouble  with  the  request  Is 
that  It  is  not  the  only  item  of  damage  appli- 
cable. Ab  we  have  seen,  the  complaint  al- 
leges the  fouling  of  the  premises  and  the 


Injuring  of  the  furniture  from  the  great 
quantities  of  soot,  cinders,  etc.,  escaping 
from  the  defendant's  premises  and  pervad- 
ing those  of  the  plaintiff.  During  the  trial 
there  was  some  evidence  given  tending  to 
show  that  the  window  curtains,  windows, 
and  furniture  generally  would  become  soil- 
ed, and  new  upholstering  necessary  much 
oftenec  than  before  the  plant  became  a  nui- 
sance, and  that  the  services  of  an  extra 
man  became  necessary  to  do  the  cleaning, 
whose  services  cost  from  $20  to  $25  a  month. 
So  that,  while  diminution  In  rental  value 
becomes  an  item  of  damages  which  the  Jury 
might  award,  in  this  case  there  has  been  al- 
leged, and  evidence  given  tending  to  prove, 
other  Independent  Items  of  daniages  not  cov- 
ered by  the  diminution  in  the  rental  value  of 
the  premises.  As  to  whether  loss  of  profits 
In  a  business  established  upon  the  leasehold 
premises  can  be  recoverable  In  any  case, 
we  are  not  called  upon  to  consider,  nor  do 
we  now  determine  the  question,  for  the  rea- 
son that  It  is  not  raised  by  any  exception 
which  we  have  power  to  review. 

The  other  request  to  charge  Is  that  "loss 
of  Income  from  business  Is  not  provable  aa 
an  element  of  damage."  There  may  be  a 
loss  of  Income,  and  at  the  same  time  an  equal 
lessening  of  the  expenses  of  the  business,  so 
that  the  net  profits  would  remain  the  same. 
This  request,  therefore^  does  not  present  the 
question  as  to  whether  the  loss  in  net  profits 
from  a  business  Is  provable  as  an  item  of 
damages.  In  this  case  the  rent  of  rooms  or 
apartments  In  the  hotel  was  a  part  of  the 
business  in  whlbh  the  plaintiff  was  engaged. 
We  think  that  the  evidence  showing  the  de- 
preciation in  the  rent  of  the  rooms  in  the 
hotel  from  year  to  year  was  competent  aa 
bearing  upon  the  question  as  to  whether 
there  was  a  diminution  in  the  rental  value 
of  the  whole  premises,  and  that  the  request 
to  charge  under  the  circumstances  was  prop- 
erly refused. 

For  the  reasons  stated,  the  Judgment 
should  be  affirmed,  with  costs. 

OULIiEN,  O.  J.,  and  ORAT,  BABTLEIT, 
VANN,  and  WEBNBB,  JJ.,  concur.  MAB* 
TIN,  J.,  absent 

Judgment  affirmed. 


(in  N  T.  34S) 

PEOPLE  V.  DAVEY. 

(Court  of  Appeals  of  New  York.     Nov.  15k 
1904.) 

BATE— FBEJDDICIAL  EVIDENCE— BEVEKSAI,. 

1.  On  a  trial  for  rape  on  the  person  of  a  girl 
12  years  of  age,  after  complainant's  testimony 
as  to  what  took  place  between  defendant  and 
another  girl  on  an  occasion  prior  to  the  com- 
mission of  the  crime  alleged  was  excluded,  it 
was  error  to  permit  complainant  to  state  what 
she  said  to  that  girl  in  defendant's  presence  on 
that  occasion,  where  the  remark  was  full  of 
suegestiveness  when  connected  with  the  other 
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testimony  of  complainant,  and  such  error  was 
Dot  cured  b]  Immediately  striking  out  such  tes- 
timony. 

Appeal  from  Supreme  Conrt,  Appellate  Dl- 
yislon,  Fourtb  Department. 

William  H.  Davey  was  convicted  of  rape  on 
the  person  of  a  girl  12  years  of  age,  and 
from  a  Judgment  of  the  Appellate  Dlvlaion 
(88  N.  y.  Supp.  fll2)  affirming  a  judgment 
of  conTlctlon,  he  appeals.    Reversed. 

P.  P.  King  and  A.  T.  Hopkins,  for  appel- 
lant BvTt  Q.  Stockwell,  Dlst  Atty.  (Fred 
M.  Ackerson,  of  counsel),  for  the  People. 

WKRNHE,  J.  The  assault  charged  In  the 
Indictment,  and  established  by  proof  upon 
the  trial,  is  one  of  those  unnatural  and  re- 
volting crimes  which  instinctively  arouse 
sentiments  of  disgust  and  wrath  in  the 
breasts  of  normal  men.  The  alleged  victim 
was  a  girl  12  years  old,  and  the  alleged  as- 
sailant was  a  married  man  45  years  of  age, 
the  proprietor  of  an  automobile  garage  sit- 
uated on  one  of  the  principal  business  streets 
of  the  city  of  Niagara  Falls.  We  shall  deal 
with  the  nasty  details  of  the  alleged  offense 
only  so  far  as  may  be  necessary  in  the  dis- 
cussion of  the  exceptions  presented  for  re- 
view, and,  before  proceeding  with  that  dis- 
cussion, it  may  be  well  to  emphasize  a  few 
general  observations  that  will  serve  to  Illus- 
trate the  direction  which  appellate  scrutiny 
is  sometimes  comt>elled  to  take  in  cases  of 
this  character.  It  has  come  to  be  one  of  the 
accepted  maxims  of  our  Jurisprudence  that 
appellate  courts  will  not  be  astute  to  find 
mere  technical  errors  upon  which  to  reverse 
judgments.  There  are  cases,  however,  In 
which  apparently  technical  errors  may  be  so 
prejndicial  as  to  produce  the  gravest  injus- 
tice. This  may  be  particularly  true  of  a  case 
In  which  a  defendant  accused  of  an  abhor- 
rent and  detestable  crime  finds  himself  con- 
fronted at  the  very  threshold  of  the  court- 
room with  that  subtle,  pervasive,  and  almost 
Ineradicable  prejudice  which  the  bare  charge 
of  such  a  crime  may  engender  against  him 
in  the  minds  of  those  who  are  to  pass  upon 
his  guilt  or  innocence.  This  lurking  possi- 
bility may  become  almost  a  probability  when 
the  charge  is  one  which  Is  calculated  to 
arouse  the  parent  to  the  dangers  which  beset 
his  children  in  their  necessary  daily  inter- 
course with  those  outside  of  the  family  cir- 
cle. In  such  cases  reason  needs  to  be  safe- 
guarded'from  prejudice  by  everything  that 
caution  and  justice  can  suggest,  and  courts 
should  be  firm  and  explicit  in  impressing 
upon  district  attorneys  the  necessity  for 
strict  adherence  to  rules  of  evidence  and  pro- 
priety of  conduct,  so  that  Jurors  may,  as  far 
as  possible^  be  unbiased  and  impartial.  The 
application  of  these  general  observations  to 
the  case  at  bar  leaves  little  room  for  doubt 
that  some  of  the  exceptions  taken  at  the  trial 
are  so  near  the  danger  line,  if  not  in  and  of 
themselves  fatal,  that  they  may  properly  be 
considered  In  connection  with  those  which 


we  think  are  serious  enough  to  justify  a  Re- 
versal of  the  judgment  herein. 

The  alleged  assault  is  charged  to  have 
been  committed  at  the  defendant's  place  of 
business  on  or  about  the  22d  day  of  June, 
1003.  The  direct  testimony  of  the  complain- 
ant strongly  tended  to  show  that  the  assault 
was  committed  on  that  day.  On  her  cross- 
examination  the  complainant  was  even  more 
explicit,  and  positively  fixed  that  date  as  the 
day  of  the  occurrence.  Upon  her  redirect  ex- 
amination this  was  somewhat  modified  by 
the  statement  that  she  had  no  means  of  fix- 
ing the  exact  date,  but  no  other  date  was 
mentioned.  When  the  defendant  presented 
his  side  of  the  case,  he  showed  conclusively 
that  he  was  In  Buffalo  during  the' whole  of 
the  day  of  June  22,  1903,  and  therefore  could 
not  have  been  in  Niagara  Falls  at  the  time 
and  place  of  the  alleged  assault.  As  bearing 
upon  that  phase  of  the  case,  the  learned  trial 
court  charged  the  jury,  in  substance,  that,  if 
they  should  find  that  the  defendant  had  in 
fact  assaulted  the  complainant,  it  was  imma- 
terial whether  It  had  been  done  "on  the  22d 
day  of  June,  or  any  other  day  in  June,  or  any 
day  In  May."  While  this  was  doubtless  a 
correct  general  statement  of  the  law  as  ap- 
plied to  a  variance  between  the  time  fixed 
In  an  indictment  and  that  proven  upon  a 
trial,  or  to  a  case  in  which  time  is  not  of  the 
essence  of  the  crime  (Code  Cr.  Proc  {  28S 
et  seq.;  People  t.  Krank,  110  N.  Y.  488,  18 
N.  E.  242;  People  v.  Jackson,  HI  N.  Y.  368, 
19  N.  E.  64),  it  was  hardly  a  fair  and  ex- 
plicit statement  of  the  rule  as  it  should  have 
been  applied  to  the  facts  of  the  case  at  bar. 
The  only  date  definitely  established  by  the 
evidence  was  that  mentioned  in  the  indict- 
ment, to  wit,  the  22d  day  of  June,  1903. 
While  we  cannot  say  judicially  that  the 
proof  was  such  as  to  require  a  finding  that 
the  assault  was  committed  on  that  day,  or  not 
at  all,  we  cannot  escape  the  conclusion  that 
the  evidence  on  this  point  was  so  direct  and 
almost  unequivocal  (even  after  making  al- 
lowances for  the  age  of  the  complaining  wit- 
ness, the  subject-matter  of  her  testimony, 
and  the  distracting  Infiuence  of  her  environ- 
ment in  court  upon  her  youthful  mind)  as  to 
make  the  question  of  the  time  of  the  commis- 
sion of  the  alleged  assault  a  most  delicate 
and  important  one,  upon  the  bearing  of 
which,  as  determinative  of  the  guilt  or  Inno- 
cence of  the  defendant,  the  jury  should  have 
been  most  fully  and  carefully  instructed. 
Instead  of  that,  however,  the  learned  trial 
court  barely  referred  to  the  evidence  tending 
to  show  defendant's  absence  from  Niagara 
Falls  at  the  time  of  the  alleged  assault; 
thus  emphasizing,  rather  than  modifying,  the 
previous  charge  that  the  time  of  the  commis- 
sion of  the  alleged  crime  was  of  no  impor- 
tance. When  a  crime  is  clearly  shown  to 
have  been  committed,  the  time  of  its  com- 
mission may  be  purely  incidental  and  Insig- 
nificant; but  when  the  question  of  time  may 
be  an  Important  factor  In  determining  wheth- 
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er  a  crime  bas  been  committed,  and  wben, 
as  in  the  case  at  bar,  there  la  a  complete  co- 
incidence of  the  time  specified  In  the  indict- 
ment and  'fixed  by  the  proof,  It  cannot  be 
said  that  the  matter  of  time  is  wholly  imma- 
terial, even  if  the  evidence  In  relation  to  it 
Is  not  clearly  conclusive.  While  we  should 
not  feel  warranted  in  reversing  the  Judg- 
ment upon  this  exception  alone,  we  have  dis- 
cussed It  because  it  Is  one  of  the  features 
which  was  apparently  operative  In  giving  the 
case  a  trend  that  seems  to  have  been  preju- 
dicial to  the  defendant 

Another  thing  that  was,  we  think,  unfair 
to  the  defendant,  and  that  must  have  been 
damaging  In  its  effect  upon  bis  defense,  was 
the  production  In  court  of  several  children 
of  both  sexes  who  were  requested  to  stand 
up,  one  after  another,  in  the  presence  of  the 
Jury,  during  the  cross-examination  of  the  de- 
fendant After  the  latter  had  been  asked 
if  be  knew  these  children,  he  was  interrogat- 
ed as  to  certain  alleged  unnatural  and  out- 
rageous practices  upon  them.  He  denied  all 
these,  as,  of  course,  the  prosecuting  attorney 
must  liave  anticipated  he  would;  and,  since 
bis  answers  in  reference  to  these  collateral 
subjects  were  binding  upon  the  prosecution, 
this  branch  of  the  case  apparently  ended 
there.  But  did  it  in  fact  end  there?  The 
spectacle  of  these  children  standing  up  in 
open  court  as  silent  accusers  of  a  man  char- 
ged with  a  nameless  outrage  upon  a  little 
girl  was  more  dramatic  and  eloquent  tlian 
volumes  of  verbal  testimony  could  have  been. 
This  theatrical  appeal  to  paternal  instinct 
and  wrath  left  the  defendant  little,  if  any, 
hope  for  an  impartial  consideration  of  his 
defense.  It  Is  true,  as  suggested  by  the  pros- 
ecuting officer,  that  when  the  defendant  be- 
came a  witness  in  his  own  behalf  he  laid 
himself  open  to  attack  from  every  point  af- 
fecting his  credibility  or  criminality  (People 
v.  Webster,  139  N.  Y.  84,  34  N.  H.  730),  and. 
If  the  practice  now  under  discasslon  involv- 
ed nothing  more  than  that,  we  should  not 
attempt  to  criticise  it.  The  difficulty  lies  in 
the  fact  that  the  nature  of  the  charge  pre- 
ferred against  the  defendant  was  In  itself 
so  likely  to  provoke  passion  and  prejudice 
that  both  court  and  prosecuting  officer  should 
have  been  careful  to  guard  the  defendant 
against  anything  that  would  tend  to  undue 
intensification  of  these  sentiments.  It  is,  of 
course,  impossible  to  measure  every  develop- 
ment of  a  particular  trial  by  some  general 
rule;  and  it  is  not  unusual  for  counsel,  when 
examining  a  witness,  to  ask  some  person  in 
the  courtroom  to  stand  up  for  identification. 
It  may  fairly  be  argued  that  what  may  be 
done  with  a  single  individual  may  be  repeat- 
ed as  often  as  occasion  requires,  and  from 
that  general  proposition  we  are  not  prepared 
to  dissent.  We  simply  say  that,  under  the 
peculiar  circumstances  of  this  case,  this  fea- 
ture of  the  trial  must  have  contributed  to  the 
creation  of  an  atmosphere  that  was  preju- 
dicial to  the  defendant,  and  we  may  there- 


fore examine  otlier  phases  of  the  trial  with 
closer  scrutiny  than  would  be  necessary  nn- 
'  der  different  circumstances. 

Another  exception  relied  upon  by  the  de- 
fendant is  that  taken  to  the  refusal  of  the 
learned  trial  court  to  exclude  the  evidence 
of  the  complaining  witness  as  to  an  occasion 
prior  to  the  commission  of, the  offense  char- 
ged in  the  indictment,  when  the  complain- 
ant and  a  girl  named  Mamie  Meyers  are 
said  to  liave  visited  defendant's  place  of 
business.  When  the  court  asked  how  that 
evidence  could  be  competent,  the  prosecut- 
ing officer  said,  "I  propose  to  idiow  what  hap- 
pened right  then  and  there  with  this  girl 
Mamie  Meyers."  After  an  intervening  col- 
loquy between  counsel  and  conrt,  in  which 
it  clearly  appeared  that  the  occurrence  refer- 
red to  took  place  on  some  date  prior  to  that 
set  forth  In  the  indictment,  and  after  the 
court  had  ruled  that  the  witness  should  not 
be  permitted  to  state  what  she  bad  seen  the 
defendant  do  to  Mamie  on  the  occasion  re- 
ferred to,  although  the  question  as  clearly 
indicated  the  answer  as  though  it  bad  actual- 
ly been  given,  the  witness  was  permitted, 
under  objection  and  exception,  to  state  that 
she  said  to  Mamie  Meyers,  in  the  presence 
of  the  defendant  "Good-bye  Mamie,  I  am 
through  with  you."  This  remark,  seemingly 
innocent  and  harmless  when  taken  alone,  is 
apparently  full  of  suggestiveness  and  mean- 
ing when  connected  with  the  context  of  the 
testimony  given  by  this  witness.  It  Is  true 
that  In  the  next  breath  this  evidence  was 
stricken  out  by  the  court,-  but  there  can  be 
little  doubt  that  the  episode  had  produced 
the  precise  effect  for  which  the  evidence  was 
offered.  As  this  evidence  was  clearly  incom- 
petent, it  should  not  have  been  received, 
and,  although  it  was  subsequently  stricken 
out;  the  insidious  and  damaging  suggestion 
which  it  was  Intended  to  convey  must  have 
found  lodgment  in  the  minds  of  the  Jury. 

The  same  method  was  pursued  in  the  ex- 
amination of  the  complainant's  mother,  who, 
in  answer  to  a  direct  question  as  to  whether 
the  defendant  had  told  her  that  he  had  tak- 
en other  girls  into  his  store  and  cellar,  re- 
plied that  he  had  said  nothing  about  it. 
While  this  answer  was  not  unfavorable  to 
the  defendant,  the  district  attorney's  ques- 
tion very  distinctly  conveyed  the  suggestion 
to  the  Jury  that  here  was  a  man  who  had 
made  a  practice  of  debauching  young  chil- 
dren. Similar  questions  have  been  condemn- 
ed by  this  court  People  v.  Smith.  162  N. 
Y.  530,  56  N.  E.  1001;  Cosselmon  v.  Dunfee, 
172  N.  Y.  507,  65  N.  a  494. 

Other  questions  are  raised,  but  we  forbear 
from  further  discussion,  since  enough  has 
been  said  to  indicate  that  we  think  the  de- 
fendant did  not  have  such  a  fair  and  impar- 
tial trial  as  be  was  entitled  to.  It  must  be 
admitted  that  the  single  exception  that  we 
have  definitely  laid  hold  of  hangs  by  a  very 
slender  thread,  and,  if  it  stood  alone,  we 
should  not  deem  it  necessary  to  reverse  this 
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Judgment  Bnt  wben  this  exception  la  con- 
■Idered  In  the  light  of  all  the  other  prejndl- 
eial  featnree  of  the  trial,  oar  dnty  Is  obvl- 

ODS. 

Tlie  Jodgment  of  conviction  sbonld  be  re- 
Tersed,  and  a  new  trial  ordered. 

MARTIN,  J.,  concurs.  OULLBN,  a  J., 
ajid  GRAY  and  HAIGHT,  JJ.,  concur  in  the 
result  oa  the  ground  of  the  refusal  of  the 
oonrt  to  exclude  the  evidence  of  the  com- 
plaining witness  as  to  what  she  said  to  Ma- 
mie Meyers.  BARTLETT  and  VANN,  JJ., 
ooncnr  In  the  result  generally. 

Judgment  of  conviction  reversed,  ete. 


<U  Ind.  App.  B) 
ZABINO  et  at  T.  PERRIN  NAT.  BANK. 
(No»  5,0228,  6,027.) 

(Appellate  Court  of  Indiana,  Diyision  No.  X 
Nov.  2,  1804.) 

AfPKAJL— IRSCnmclENCT    OW    RECOBD — DETEOI- 
IVB   CXBTinCATK  TO   TRAN8CBIFT. 

1.  Under  Acta  1908,  p.  841,  e.  193,  which  re- 
qoirea  the  certificate  of  the  derk  of  the  trial 
court  to  the  record  on  appeal  to  show  that  the 
transcript  contains  "full,  trne,  and  complete 
copies  of  all  papers  and  entries  in  said  cause 
required,"  a  certificate  that  a  transcript  con- 
tains a  fall,  true,  and  complete  copy  of  the 
"entries"  only  does  not  authenticate  copies  of 
the  pleadings  in  the  canae,  without  whldi  no 
error  can  be  made  to  appear  authorixinf  a  t^ 
versa]  of  the  judgment. 

Appeal  from  Olrcuit  Conrt,  Johnson  Oonn- 
ty;  W.  J.  Buckingham,  Judge. 

Action  by  the  Perrin  National  Bank 
against  Rufus  S.  Zaring  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 

W.  A.  Johnson,  Jas.  M.  Robinson,  W.  B. 
Deapree^  and  L.  B.  Black,  for  appellants. 
Miller  A  Bamett,  for  appellee. 

CX)MSTOCK,  J.  This  action  was  brought 
by  appellee  against  appellants  upon  a  prom- 
laswy  note,  payable  In  a  bank  in  tills  state, 
executed  by  appellants  to  J.  Crouch  &  Son, 
and  by  them  assigned  to  appellee  before  ma- 
tnrlty  as  collateral  security  for  the  payment 
of  an  existing  Indebtedness  of  the  payee  to 
appellee,  and  to  secure  future  advancements 
to  said  J.  Crouch  &  Son.  Answers  were 
filed,  the  canse,  put  at  issue,  and  a  special 
finding  of  facts  made  by  the  court  at  the  re- 
quest of  both  parties,  on  which  conclusions 
of  law  were  stated,  and  judgment  rendered 
In  favor  of  appellee  for  $450. 

Before  entering  upon  the  discussion  of  the 
merits  of  the  cause  appellee  Insists  that  none 
of  ttte  pleadings  are  certified  by  the  clerk  of 
tbe  trial  court  The  first  seven  alleged  er- 
rors are  based  upon  rulings  of  the  trial  conrt 
open  demurrers.  The  remaining  errors 
claimed  are  upon  the  special  findings  of  the 
court  and  conclusions  of  law.  The  certifl- 
CBto  ef  tba  derk  attests  tltat  the  "above  and 
*Supenaded  b7  opinion,  78  N, 


foregoing  transcript  la  a  full,  true,  and  com- 
plete transcript  and  copy  of  the  entries,  be- 
ginning with  the  filing  of  the  amended  com- 
plaint herein,  as  per  praecipe.  In  the  cause  of 
the  Perrin  National  Bank  v.  Rufus  8.  Zartng 
et  al..  No.  119,  and  that  the  bill  of  excep- 
tions containing  the  evidence  as  filed  in  my 
office  Is  entered  In  and  made  a  part  of  the 
transcript"  It  la  not  certified  that  the 
transcript  contains  copies  of  the  papers  of 
the  cause.  The  certificate  should  show  that 
the  transcript  contains  "full,  true,  and  com- 
plete copies  of  all  papers  and  entries  in  said 
cause  required."  Acts  1903,  p.  341,  c.  193. 
All  papers  pertaining  to  a  cause  embrace  en- 
tries, complaint  answer,  and  reply.  Heizer 
V.  Kelly,  73  Ind.  C84.  The  complaint  being 
the  basis  of  the  action,  without  It  no  error 
can  appear.  The  alleged  errors  founded  up- 
on the  special  findings  of  the  court  are  not 
presented,  because  answers  setting  up  de- 
fenses are  not  certified.  The  clerk's  certifi- 
cate In  No.  5,027,  consolidated  with  this 
cause,  is  In  the  same  language  as  the  certifi- 
cate in  this  case.  For  these  reasons  errors 
In  the  ruling  upon  the  pleadings  or  conclu- 
sions of  law  are  not  made  to  appear.  It  ap- 
peata,  however,  from  the  evidence,  that  the 
note  in  suit  was  executed  in  part  payment  of 
a  horse  purchased  by  the  makers  thereof 
from  J.  Crouch  &  Son;  that  the  horse  proved 
to  be  unsatisfactory;  that  he  was  taken  bade 
by  the  vendors,  and  another  horse  given  the 
purchasers  In  exchange  in  settlement  of  the 
difference  between  vendors  and  vendee.  So 
far  as  appears,  the  second  horse  was  satis- 
factory. It  is  proper  to  add  that  on  Febru- 
ary 16,  1904,  appellee  filed  Its  motion  to  dis- 
miss the  appeal.  One  of  the  grounds  of  said 
motion  was  that  the  transcript  In  said  cause 
was  not  attested  by  the  seal  of  the  Johnson 
circuit  court  On  February  26th  appellants 
asked  for  and  were  granted  leave  to  have  the 
clerk  of  said  court  amend  said  transcript  and 
bis  certificate  thereto,  by  attaching  his  seal 
to  said  certificate.  This  was  done.  The  cer- 
tificate, however,  as  heretofore  set  out,  was 
not  changed.  Appellants'  attention  was  call- 
ed to  the  certificate  both  by  the  motion  to  dis- 
miss and  the  brief  of  appellee.  No  errors  are 
presented  authorizing  a  reversal  of  tbe  Judg- 
ment. 
Judgment  affirmed. 


CAPITAL  NAT.  BANK  v.  WILKERSON  at 

aL    (No.  4,994.)^ 

(Appellate  Court  of  Indiana,  Division  No.  9L 

Nov.  2,  1904.) 

FLKADina  —  AIXXOATION  OF  DKMARO— HARK- 
BUPTOT— BBCOVKBY  OV  PREFEBERCX  BT  TBUS- 
TEK  —  IRTBBKST  —  BCBDIN  ANO  MEASUBE  OF 
PBOOI' —  EVIDENCE  OF  IN80LVENCT— REVIEW 
OF  BULinO  EXCLUniRO  EVinEHCE— RXCESSITT 
or  OFFXB. 

1.  In  an  action  by  a  truatee  in  bankruptcy  to 
recover  an  alleged  unlawful  preference,  a  gen- 
eral allegation  in  the  complaint  that  demand 
was  dnly  made  on  defendant  for  return  of  socb 
B.  837.    See  76  N.  B.  2ES. 
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preference  and  refused  is  sufficient,  although  it 
is  not  alleged  by  whom  it  was  made,  at  least 
where  the  objection  is  first  made  in  the  ap- 
pellate court. 

2.  On  recovery  of  an  unlawful  preference  by 
a  trustee  in  bankruptcy  plaintiff  is  entitled  to 
interest  from  the  date  of  demand  for  the  return 
of  the  preference  and  its  refusal. 

3.  In  an  action  by  a  trustee  in  bankruptcy  to 
recover  a  preference  under  Bankr.  Act  July  1, 
1898,  c.  541,  8  60b,  30  Stat  562  [U.  S.  Comp. 
St.  1001,  p.  3445],  plaintiff  has  the  burden  of 

iruving  that  defendant  had  reasonable  cause  to 
elieve  that  a  preference  was  intended,  but  it  is 
sufficient  if  facts  and  circumstances  with  respect 
to  the  debtor's  financial  condition  are  shown 
such  as  would  put  an  ordinarily  prudent  man  on 
inquiry,  which  would  have  disclosed  the  debtor's 
insolvency. 

4.  Evidence  considered  in  an  action  by  a  tms- 
tee  in  bankruptcy  to  recover  a  preference,  and 
held  sufficient  to  sustain  lindings  of  the  debtor's 
insolvency,  and  that  defendant  bad  reasonable 
cause  to  bielieve  that  it  was  obtaining  a  pref- 
erence. 

5.  On  the  trial  of  an  action  by  a  trustee  in 
bankruptcy  to  recover  a  preference,  plaintiff's 
testimony  as  to  the  bankrupt's  assets  and  liabil- 
ities at  the  time  of  the  bankruptcy  whicti  was 
only  a  few  days  after  the  preference  was  given, 
during  which  no  substantial  change  had  taken 
place  in  the  debtor's  financial  condition,  is  com- 
petent on  the  issue  of  insolvency,  as  well  as  to 
show  the  preferential  effect  of  the  payment. 

((.To  save  any  (question  for  review  on  a  rul- 
ing excluding  testimony,  the  party  producing 
the  witness  must  state  what  is  proposed  to  be 
proved  by  him  in  answer  to  the  question  ex- 
cluded. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; J.  L.  McMaster,  Judge. 

Action  by  Alfred  C.  Wilkerson,  trustee  in 
bankruptcy  and  otbers,  asalnst  the  Capital 
National  Bank.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

H.  J.  Milligan  and  Watkina  &  Morgan,  for 
appellants.  W.  A.  Ketcham  and  Lesh  & 
Lesh,  for  appellee. 

WILEY,  J.  Appellee  sued  appellant  to  re- 
cover an  alleged  preference  under  subdivision 
"b,"  t  60,  of  the  National  Bankrupt  Law  of 
July  1,  1898,  c.  541,  30  Stat  562  [U.  S. 
Comp.  St  1901,  p.  3445].  The  complaint 
was  in  one  paragraph,  to  which  an  answer 
in  denial  was  filed.  Trial  by  the  court,  find- 
ing and  judgment  for  appellee.  Appellant's 
motion  for  a  new  trial  was  overruled.  The 
errors  assigned  are,  first  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  and,  second,  that  the 
court  erred  in  overruling  the  motion  for  a 
new  trial. 

The  only  objection  urged  to  the  complaint 
is  that  it  does  not  show  a  legal  demand  for 
the  return  of  the  alleged  unlawful  prefer- 
ence. Upon  the  question  of  demand  the  com- 
plaint contains  the  following:  "Plaintiff 
avers  that  demand  was  duly  made  on  said 
defendant  for  return  of  said  unlawful  pref- 
erences, but  defendant  refused  to  return  the 
same,  or  any  part  thereof."  Counsel  for  ap- 
pellant assert  the  proposition  that  it  Is  neces- 
sary In  an  action  of  this  character  to  allege 
a  demand  by  the  trustee  in  bankruptcy 
against  the  creditor  for  the  return  of  the 


property,  or  its  value  If  return  cannot  be  had, 
and  a  ref'isal  on  the  part  of  the  creditor,  and 
until  such  demand  and  refusal  the  holding 
of  the  creditor  is  legal  and  valid.  This  is 
unquestionably  true,  but  it  is  contended 
that  the  complaint  does  not  show  a  legal 
demand,  because  it  is  not  shown  who  made 
the  demand.  The  complaint  is  attacked  for 
the  first  time  in  this  court,  and  we  think  that 
the  averment  as  to  the  demand  is  sufficient. 
If,  in  the  first  instance,  appellant  had  raised 
the  question  by  moving  to  make  the  com- 
plaint more  specific  on  the  question  of  de- 
mand, its  motion  might  have  been  well  taken. 
In  any  event,  this  averment  in  the  com- 
plaint is  sufficient  to  bar  another  action  for 
the  same  cause,  and,  this  being  true,  the  com- 
plaint will  be  held  sufficient  when  attacked 
for  the  first  time  on  appeal.  The  rule  pre- 
vails In  tills  jurisdiction  that  the  total  ab- 
sence from  the  complaint  of  an  averment  of 
a  fact  essential  to  the  existence  of  the  cause 
of  action  may  be  raised  for  the  first  time 
on  appeal  by  an  independent  assignment  of 
error,  under  section  346  of  Burns'  Ann.  St. 
1901,  but  mere, uncertainty  or  inadequacy  of 
such  averment  will  be  deemed  to  tiave  been 
waived  by  a  defendant  who  proceeds  with 
the  trial  to  final  judgment  without  objection. 
City  of  South  Bend  v.  Turner,  156  Ind.  418, 
60  N.  E.  271,  54  L.  R.  A.  396,  83  Am.  St. 
Rep.  200.  The  complaint  before  us  is  not 
one  where  a  material  averment  is  wholly 
omitted,  and  under  the  avermept  of  demand 
evidence  was  admissible  to  show  who  made 
the  demand,  and  when  and  where  it  was 
made. 

ApiHillant  moved  for  a  new  trial  upon  sev- 
eral grounds,  each  of  which  we  will  notice  in 
flie  order  In  which  they  have  been  discussed. 
It  is  insisted  that  the  amount  of  recovery 
was  erroneous,  being  too  large.  The  com- 
plaint avers  that  the  bankrupt,  being  insol- 
vent, made  two  payments  to  appellant  upon 
a  pre-existing  Indebtedness,  aggregating  |V 
518.17.  The  judgment  was  rendered  for  $1,- 
023.95,  the  excess  over  the  $1,513.17  being  for 
interest.  Appellant  was  not  in  default  until 
after  demand  was  made  for  the  return  of 
the  money,  and  it  is  shown  that  the  demand 
was  made  April  23,  1902.  It  has  been  held 
that  the  trustee  in  such  cases  can  recover 
interest  from  the  date  of  tlie  demand.  Cook- 
Ingliam  v.  Morgan,  Fed.  Gas.  No.  3,183,  7 
Blatcbf.  480.  Six  per  cent  of  the  principal 
from  the  date  of  the  demand  to  the  time  of 
judgment,  July  15,  1903,  is  $110.78.  This, 
added  to  the  principal,  makes  the  judgment 
mathematically  correct 

Appellant  contends  that  the  decision  of 
the  trial  court  is  contrary  to  law,  and  not 
sustained  by  sufficient  evidence.  The  two 
propositions  may  properly  be  considered  to- 
gether, as  tliey  rest  upon  the  evidence.  To 
properly  present  the  question,  it  is  Important 
to  look  to  the  statute.  The  term  "preferred 
creditors"  is  defined  by  Congress  in  the  fol- 
lowing language:    "A  person  shall  have  been 
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deemed  to  have  given  a  preference  If,  being 
insolvent,  be  bas  procured  or  suffered  a  Judg- 
ment to  be  entered  against  himself  in  favor 
of  any  person,  or  made  a  transfer  of  any 
■of  bis  property,  and  tlie  effect  of  the  en- 
forcement of  such  Judgment  or  transfer  will 
t>e  to  enable  any  one  of  his  creditors  to  ob- 
tain a  greater  percentage  of  his  debt  than 
any  other  of  sncb  creditors  of  the  same 
■class."  Bankr.  Act  July  1,  1898,  c.  641,  | 
eOa.  80  Stat  562  [U.  S.  Ck>mp.  St  1901, 
p.  3445].  Subdivision  "b,"  §  60,  supra,  pro- 
vides for  the  recovery  of  unlawful  prefer- 
ences in  the  following  language:  "If  &  bank- 
rupt shall  have  given  a  preference  within 
four  mouths  before  the  filing  of  a  petition, 
or  after  the  filing  of  the  petition,  or  before 
the  adjudication,  and  the  person  receiving  it, 
or  to  be  benefited  thereby,  or  bis  agent  act- 
ing therein,  shall  have  had  reasonable  cause 
to  believe  that  It  was  intended  thereby  to  give 
a  preference,  it  shall  be  voidable  by  the  trus- 
tee, and  he  may  recover  the  property  or  its 
value  from  such  person."  It  Is  urged  that 
appellee  failed  to  prove  that  on  the  dates  of 
the  payments  to  appellant  the  bankrupt  was 
insolvent  This  was  an  essential  fact,  and 
the  burden  was  on  appellee  to  establish  It 
In  the  bankruptcy  act  of  1898  Congress  de- 
fined insolvency  as  follows:  "A  person  shall 
be  deemed  Insolvent  within  the  provisions 
of  this  act,  whenever  the  aggregate  of  his 
property,  exclusive  of  any  property  which  he 
may  have  conveyed,  transferred,  concealed 
or  removed  or  permitted  to  be  concealed  or 
removed  with  Intent  to  defraud,  hinder  or 
delay  his  creditors,  shall  not  at  a  fair  valua- 
tion, be  sufficient  In  amount  to  pay  his  debts." 
Bankr.  Act  July  1,  1898,  c.  541,  $  1  (15),  30 
Stat  544  [U.  S.  Comp.  St  1901,  p.  3419]. 
The  evidence  fairly  establishes  the  facts 
that  when  the  two  payments  were  made  to  ap- 
pellant, exclusive  of  them,  the  bankrupt's 
proper^  was  of  the  aggregate  value  of  $1,- 
431.73,  and  that  his  Indebtedness  was  $11,- 
30S.12,  exclusive  of  a  large  sum  which  he 
owed  to  the  American  Trust  &  Savings 
Bank,  the  exact  amount  of  which  was  un- 
known. It  is  true  that  the  examination  made 
tiy  appellee  as  to  the  assets  and  liabilities 
of  the  bankrupt  was  made  on  August  5th, 
i>elng  10  and  13  days,  respectively,  after  the 
payments,  and  the  above  facts  ascertained; 
yet  it  is  shown  that  the  only  change  in  his 
financial  condition  between  those  dates  was 
the  transfer  of  the  furniture  and  fixtures 
of  bis  bank  to  appellant.  The  valne  of  these 
was  fixed  at  ?1,000,  and  included  in  the 
schedule  of  assets,  shown  to  be  $1,431.73.  We 
tlilnk  evidence  fully  establishes  the  insol- 
vency of  the  debtor  at  the  time  of  the  pay- 
ment to  appellant.  Before  a  recovery  can 
be  bad  in  a  case  of  this  character  it  is  in- 
<nimbent  upon  the  trustee  to  prove  that  the 
party  to  whom  payment  Is  made  bad  reason- 
able cause  to  believe  that  a  preference  was 
being  obtained.  Grant  v.  Bank,  97  V.  8. 
80.  24  It.  Bd.  971;  Stucky  v.  Bank,  108  C.  S. 


74,  2  Sup.  Ct  219,  27  L.  Ed.  640;  Browning, 
Assignee,  v.  Hurdle  (a  C.)  18  Fed.  164; 
Otis  V.  Hadley,  112  Mass.  100;  Brown  v. 
Guichard,  7  Am.  Bankr.  Rep.  515,  74  N.  T. 
Supp.  785;  In  re  Eggert  (D.  C)  98  Fed.  843. 

It  Is  earnestly  contended  that  the  evi- 
dence does  not  establish  the  fact  that  appel- 
lant had  reasonable  cause  to  believe  that  it 
was  obtaining  a  preference.  It  is  not  neces- 
sary for  the  trustee  to  prove  that  the  creditor 
had  actual  knowledge,  but  both  the  spirit 
and  letter  of  the  statute  are  satisfied  if  the 
evidence  Is  sufficient  to  show  that  he  bad  rea- 
sonable cause  to  believe  that  the  debtor 
was  insolvent,  and  that  he  was  thus  obtain- 
ing a  preference.  Cobum  v.  Proctor,  15  Gray. 
88;  Wager  v.  Hall,  16  Wall.  584,  21  L.  Ed. 
504.  If  the  facts  and  circumstances  with 
respect  to  the  debtor's  financial  condition  are 
brought  home  to  tlie  creditor,  such  as  would 
put  an  ordinarily  prudent  man  upon  inquiry, 
the  creditor  is  chargeable  with  knowledge  of 
the  facts  which  such  inquiry  should  reason- 
ably be  expected  to  disclose.  In  re  Eggert 
102  Fed.  735,  43  0.  C.  A.  1:  Boudlnot,  Trus- 
tee, V.  Hamann,  117  Iowa,  22,  00  N.  W.  497; 
Brondenburg  on  Bankruptcy,  voL  1,  p.  523; 
Tiffany  v.  Lucas,  15  Wall.  410,  21  L.  Ed. 
198;  National  Exchange  Bank  v.  Pepper- 
dine,  2  Nat  Bankr.  N.  676.  It  is  not  neces- 
sary to  prove  that  the  debtor  Intended  a 
preference.  Benedict  v.  Deshel  et  al.  (N. 
V.)  G8  N.  E.  990;  Plrle  v.  Chicago  Title  & 
Fund  Co..  182  U.  S.  438,  21  Sup.  Ct  906, 
43  L.  Ed.  1171.  From  a  careful  considera- 
tion of  the  evidence  upon  the  question  as  to 
whether  appellant  had  reasonable  ground 
to  believe  that  It  was  obtaining  a  preference, 
our  conclusion  is  that  the  record  contains 
ample  evidence  upon  which  the  trial  court 
could  and  must  have  found  the  fact  to  exist 
that  it  did  have  reasonable  ground  to  so 
believe. 

Counsel  for  appellant  Insist  that  appellee 
failed  to  prove  a  demand  before  this  action 
was  commenced,  and  hen^e,  in  this  regard, 
the  evidence  is  Insufficient  to  support  the 
finding.  We  cannot  concur  In  this  insist- 
ence, for  the  record  shows  that  a  written  de- 
mand was  made. 

Appellant  predicates  error  upon  the  admis- 
sion of  certain  evidence,  upon  overruling  Its 
motion  to  strike  out  certain  evidence,  and 
in  rejecting  certain  offered  evidence.  Ap- 
pellee was  permitted  to  testify  as  to  the  ag- 
gregate indebtedness  of  the  bankrupt,  and 
the  evidence  was  objected  to  on  the  ground 
that  it  related  to  his  Indebtedness  at  a  sub- 
sequent time.  The  evidence  of  appellee  up- 
on this  point  was  so  closely  connected  with 
the  time  of  the  payments  to  appellant  that 
it  was  competent  as  tending  to  prove  Insol- 
vency. The  investigations  of  the  appellee  as 
trustee,  upon  which  his  evidence  was  based, 
were  made  within  a  few  days  after  such  pay- 
ments, and,  as  above  shown,  no  substantial 
change  had  taken  place  as  to  the  debtor's 
financial  condition.    See  Tennessee,  eta,  Co. 
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T.  Sargent.  2  Ind.  App.  468,  28  N.  E.  215.  It 
was  competent  for  tbe  additional  reason  that 
It  tended  to  show  that  other  creditors  of  the 
same  class  would  not  receive  a  percentage 
of  their  claims  equal  to  that  received  by 
appellant. 

Mr.  A.  M.  Packard  was  called  as  a  witness 
on  behalf  of  appellant  Upon  his  examina- 
tion In  chief  he  was  asked  a  question  to 
which  an  objection  was  made  and  sustained. 
No  offer  to  prove  tbe  fact  or  facts  which 
the  question  elicited  was  made.  In  such 
case,  to  save  any  question,  tbe  party  pro- 
ducing the  witness  must  state  what  he  pro- 
poses to  prove  by  him  in  answer  to  the  ques- 
tion. Elliott,  App.  Prac.  {  743.  Tbe  rule 
as  stated  has  been  enforced  In  a  vast  num- 
ber of  cases.  We  refer  to  note  1,  p.  698, 
Elliott's  App.  Prac,  where  tbe  authorities 
are  collected  and  cited. 

For  the  same  reason  there  is  no  available 
error  in  sustaining  an  objection  to  a  ques- 
tion asked  M.  B.  Wilson,  a  witness  for  ap- 
pellant, in  his  examination  In  chief. 

We  have  considered  every  question  dis- 
cussed by  counsel,  and  have  reached  the  con- 
clusion that  the  trial  court  arrived  at  tbe 
correct  result. 

The  record  does  not  show  any  reversible 
error,  and  the  Judgment  is  affirmed. 

(186  Mass.  589) 

BORUSZBWSKI  et  al.  v.  MIDDLESEX 
MUT.  ASSDR.  CO. 

(Supreme  Judicial   Court  of  Massachusetts. 
Worcester.    Nov.  22,  1904.) 

FIBB     POLICT  — CONDITIONS  — PEBPOEMANCT — 

WAIVES— PEOOF—S  UFFICIKNCT— 

CUSTOM— ADUIBSIBILiry. 

1.  The  performance  by  an  assured  of  the  con- 
ditions in  a  policy  requiring  the  attsured  in  case 
Of  a  fire  to  render  a  sworn  statement  giving  the 
value  of  the  property  insured,  his  interest  there- 
in, all  Other  insurance,  the  purposes  for  which 
and  the  person  by  whom  the  buildings  in  ques- 
tion were  used,  and  the  time  and  manner  in 
which  the  fire  originated,  is  a  condition  preced- 
ent to  the  liability  of  the  insurer,  unless  waived 
by  it 

2.  A  fire  policy  stated  that  the  assured.  In 
case  of  loss,  should  forthwith  render  a  state- 
ment giving  the  value  of  the  property  insured, 
bis  interest  therein,  all  other  insurance,  etc. 
The  insurer,  on  receiving  an  informal  notice  of 
a  loss,  sent  an  adjuster  to  the  place  where  the 
property  insured  was  situated.  The  adjuster 
was  met  by  the  broker  who  had  placed  the  in- 
surance, he  being  notified  of  his  coming.  The 
broker  stated  that  an  adjuster  of  another  com- 

f)any  had  visited  the  premises,  and  had  just 
eft.  He  also  asked  the  adjuster  to  go  to  his  of- 
fice, where  he  had  proofs  of  loss.  The  adjuster 
refused  to  go  to  the  office  or  to  visit  the  prem- 
ises, saying  that  he  did  not  want  to  attend  to  it 
that  day,  but  would  communicate  with'  the  bto- 
k«r  in  a  short  time.  Neither  party  did  any- 
thing for  about  five  months,  when  the  assured 
employed  counsel.  The  insurer,  in  answer  to 
counsel's  letter,  stated  that  the  adjuster  had 
learned  facts  indicating  that  the  fire  was  not  an 
honest  one,  and  that  the  fire  marshal  bad  writ- 
ten to  the  same  effect  and   insisted  that  the 


V  L  8e«  Insurance,  voL  28,  Cant  Die.  «  1222,  U2L 
1380,  1358.  ^^ 


poli<^  liad  not  been  complied  with.  Beld,  that 
the  insurer  did  not  waive  a  compliance  with 
the  terms  of  the  policy;  the  conduct  of  the  ad- 
juster, at  most,  only  relieving  tbe  assured  from 
rendering  the  statement  forthwith,  and  the  let- 
ter insisting  on  the  provisions  of  the  policy. 

3.  A  custom  which  contradicts  a  contract 
whose  terms  are  plain  Is  bad,  though  a  custom 
is  admissible  to  explain  doubtful  terms. 

4.  Where  a  fire  policy  rec^uirea  the  assured,  in 
case  of  a  loss,  to  forthwith  render  a  sworn  state- 
ment giving  the  value  of  the  property  insured, 
his  interest  therein,  etc,  and  makes  toe  insurer 
liable  for  .the  amount  due  60  days  after  receipt 
of  the  statement  and  does  not  require  the  in- 
surer to  do  anything  until  such  statement  has 
been  rendered,  a  custom  which  substitutes  a 
mere  notice  tlmt  a  fire  has  occurred,  and  which 
makes  the  insurer  liable  for  the  amount  of  the 
policy,  without  regard  to  the  damage  done  by 
the  fire.  In  60  days  after  such  notice,  on  its 
failure  to  send  a  blank  form  of  proof  of  loss, 
or  an  adjuster  to  adjust  the  loss  on  the  ground. 
Is  bad. 

Report  from  Superior  Court,  Worcester 
County;    Francis  A.  Oasklll,  Judge. 

Action  by  Adam  Boruszewski  and  others 
against  tbe  Middlesex  Mutual  Assurance 
Company.  At  the  close  of  plalntlfCs'  case, 
the  court  on  motion  of  defendant  ordered 
a  verdict  for  it  and  at  tbe  request  of  botb 
parties  the  court  reported  the  cause  to  the 
Supreme  Judicial  Court  Judgment  on  tbe 
verdict 

John  R.  Tbayer,  Arthur  P.  Rugg,  and  Hen- 
ry H.  Thayer,  for  plaintiffs.  Fredk.  W. 
Brown,  for  defendant 

LORINO,  J.  This  Is  an  action  on  a  policy 
Issued  by  the  defendant  company  insuring 
the  plaintiffs  against  loss  by  fire  upon  a 
dwelling  bouse  and  barn,  and  certain  per- 
sonal property  contained  therein.  The  de- 
fense is  tliat  the  plaintiffs  never  have  ren- 
dered the  sworn  statement  in  writing  called 
for  by  the  policy.  The  plaintiffs'  contention 
is  that  this  has  been  waived  by  tbe  defend- 
ant and  that  they  proved  a  custom  making 
It  unnecessary.  The  case  is  here  on  a  report 
by  the  presiding  Judge,  who  directed  the  Jury 
to  return  a  verdict  for  the  defendant 

The  facts  relied  on  by  tbe  plaintiffs  as  con- 
stituting a  waiver  are  that  the  defendant  on 
receiving  an  Informal  notice  of  thn  fire,  sent 
an  adjuster  to  Webster,  where  the  property 
insured  was  situated.  The  adjuster  notified 
the  broker  who  placed  the  insurance  that  be 
was  coming.  The  broker  met  him  at  tbe 
station,  and  bad  a  talk  with  him  there  about 
the  loss.  The  broker  then  told  blm  that  be 
had  Just  driven  the  adjuster  of  another  com- 
pany to  the  locus,  and  that  the  other  adjuster 
had  Just  left  The  defendant's  adjuster  ask- 
ed why  he  had  not  waited  for  him.  Tbe 
broker  then  asked  him  to  go  to  liis  office, 
where  he  said  he  had  a  "proof  of  loss,"  bnt 
the  adjuster  refused.  He  also  refused  to 
visit  the  place  of  the  fire,  although  the  broker 
offered  to  "carry  him  out"  He  said  that  be 
did  not  want  to  attend  to  it  that  day,  as  be 
was  anxious  to  go  to  Hartford,  but  told  tbe 
broker  that  he  would  see  him  or  communicate 
with  him  in  a  short  time.    He  left  ou  a  train 
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a  few  nilnntefl  later.  Nothing  was  done  on 
the  part  of  either  party  until  nearly  five 
months  later,  when  the  plaintiffs  retained 
connsel.  In  answer  to  a  letter  from  counsel 
not  put  In  evidence,  the  president  of  the  de- 
fendant company  wrote,  stating  that  their 
adjuster  learned  facts  when  he  visited  the 
Ecene  immediately  after  the  fire  indicating 
that  th6  fire  was  not  an  honest  one;  that 
the  flre  marshal  had  written  to  the  same  ef- 
fect, after'  making  an  Investigation;  and  in- 
sisting that  the  plain  provisions  of  the  pol- 
icy had  not  been  complied  with  since  the 
flra  The  letter  ended  with  a  statement  that 
the  company  supposed  the  plaintiffs  had  fail- 
ed to  comply  with  the  essential  conditions 
through  consciousness  of  wrongdoing. 

The  question  is  whether  there  is  anything 
in  this  which  amounts  to  a  waiver  of  per- 
formance of  the  clause  of  the  policy  requiring 
the  insured,  in  case  of  a  fire,  to  render  forth- 
with a  sworn  statement  in  writing,  giving 
(1)  the  value  of  the  property  insured;  (2)  the 
interest  of  the  Insured  in  that  proper^;  (3) 
all  other  assurance  on  It;  (4)  the  purposes 
for  which,  and  the  pa:«on  by  whom,  the 
bnlldings  in  question  were  used;  and  (5)  the 
time  and  manner  in  wlilch  the  fire  originated, 
so  far  as  known.  By  the  terms  of  the  pol- 
icy, the  Insurance,  money  due  is  payable  60 
days  after  this  statement  Is  rendered.  The 
performance  of  this  clause  is  a  condition  pre- 
cedent to  the  defendant's  liability.  CSook  v. 
North  British  &  Mercantile  Ins.  Co.,  183 
Mass.  50,  66  N.  E.  597;  Parker  v.  Middlesex 
Co.,  179  Mass.  528,  61  N.  E  21S.  See,  also, 
Audette  V.  L'Union  St.  Jos^h,  178  Mass. 
113,  59  N.  E.  268;  Smith  &  Dove  Mfg.  Co.  v. 
Travelers'  Ins.  Co.,  171  Mass.  357,  60  N.  E. 
516;  Johnson  v.  Phoenix  Ins.  Co.,  112  Mass. 
49,  17  Am.  Rep.  68;  Smith  v.  Haverhill  Ins. 
Co.,  1  Allen,  297,  79  Am.  Dec.  733;  Shawmut 
Sugar  Refining  Co.  v.  People's  Ins.  Co.,  12 
Gray,  535.  The  rendering  of  this  statement 
is  the  first  step  called  for  by  the  policy,  to 
be  taken  hy  the  insured  In  case  of  a  loss.  On 
such  a  sworn  statement  being  made  and  de- 
livered to  the  company,  It  is  its  duty  to  decide 
whether  it  will  pay  the  loss,  and  to  determine 
the  amount  due.  If  the  amount  of  damage 
done  is  not  agreed  \xpoa.  It  Is  fixed  by  arbi- 
tration. In  either  event  the  amount  due  be- 
comes payable  60  days  after  the  sworn  state- 
ment la  rendered  to  the  company. 

The  nearest  case  in  this  commonwealth  is 
the  case  of  Searle  v.  Dwelling  House  Ins. 
Co.,  152  Mass.  263,  25  N.  B.  200.  In  that 
case,  on  receiving  informal  notice  that  there 
had  been  a  flre,  the  company  sent  an  adjuster 
to  agree  on  the  amount  of  the  loss;  under- 
standing that  he  carried  with  him  blanks 
on  which  a  proof  of  loss  was  to  be  made  In 
accordance  with  the  adjustment  reached, 
The  agent  agreed  with  the  Insured  upon  the 
amount  of  the  loss.  Item  by  Item,  and  that 
was  written  down.  He  then  told  the  Insured 
that  be  would  write  It  out  on  a  proper  blank, 
and  flend  It  to  her  to  be  signed  and  sworn 


to.  The  Insured  heard  nothing  from  the  ad- 
juster or  the  company  for  some  three  or  four 
weeks.  She  then  went  to  the  local  agent  who 
Issued  the  policy,  and  he  wrote  to  the  com- 
pany in  her  behalf.  In  answer  the  company 
refused  to  pay  the  loss  on  another  ground. 
This  was  held  to  Justify-  a  finding  that  the 
presentation  of  the  sworn  statement  had  been 
waived.  In  that  case  the  flre  took  place  on 
October  11,  1885.  On  May  27,  1886,  a  sworn 
statement  was  rendered.  The  court  ruled 
that  this  sworn  statement  was  rendered  too 
late  to  be  a  compliance  with  the  policy,  and 
left  the  case  to  the  Jury  on  the  question  of 
waiver.  The  ground  on  which  this  case  goes 
was  that  the  action  of  the  company  was  in- 
consistent with  an  intention  to  insist  on  a 
sworn  statement  being  rendered.  For  an- 
other case  where  the  rendering  of  a  sworn 
statement  was  waived  altogethw,  see  East- 
em  Railroad  v.  Relief  Ins.  Co.,  105  Mass. 
574.  But  in  the  case  at  bar  there  was  noth- 
ing in  what  the  defendant  did  inconsistent 
with  an  intention  to  insist  on  a  full  compli- 
ance with  this  clause  of  the  policy.  Until 
a  sworn  statement  containing  the  informa- 
tion called  for  is  rendered,  the  company  is 
under  no  duty  to  take  up  the  question  of  ad- 
justment of  the  loss.  Before  proceeding  with 
the  adjustment  of  a  loss,  an  Insurance  com- 
pany, under  the  Massachusetts  standard  form 
of  policy,  has  the  right  to  have  the  Insured 
commit  himself,  in  writing  and  under  oath, 
upon  the  facts  to  be  set  forth  In  the  sworn 
statement,  namely,  (1)  the  property  covered 
by  the  policy  In  existence  at  the  time  of  the 
flre,  and  the  value  of  it;  (2)  the  plaintiff's 
interest  in  the  insurance;  (3)  the  insurance 
on  the  property;  (4)  the  purposes  for  which 
the  buildings  in  question  were  used;  and  (5) 
the  history  of  the  flre.  But  the  company  is 
not  bound  to  abstain  from  all  Investigation 
until  this  condition  precedent  is  performed. 
In  the  case  at  bar  the  defendant's  adjuster 
went  to  the  town  in  question,  and  saw  the 
broker  who  placed  the  Insurance,  and  asked 
for  information  about  the  loss.  He  refused 
to  look  at  the  place  where  the  flre  was,  re- 
fused to  go  to  the  broker's  office,  where,  be 
was  told,  there  was  a  "proof  of  loss,"  and 
left  There  was  nothing  in  this  inconsistent 
with  a  determination  to  Insist  on  the  policy 
being  performed.  The  only  other  thing  was 
his  statement  to  the  broker  on  leaving  that 
he  would  see  him  or  communicate  with  him 
again  in  a  short  time.  The  most  that  can  be 
claimed  for  this  is  that  it  excused  the  plain- 
tiffs from  rendering  the  sworn  statement  un- 
til a  reasonable  time  bad  elapsed,  if  they 
or  their  agents  relied  on  this  remark  of  the 
adjuster  in  not  rendering  the  statement  forth- 
with, and  there  is  no  evidence  that  they  did 
rely  on  it.  This  remark  is  not  inconsistent 
with  a  determination  on  the  part  of  the  in- 
surance company  to  insist  upon  the  sworn 
statement's  being  made  out,  signed,  sworn 
to,  and  delivered  to  it,  and  the  plaintiffs 
could  not  have  been  misled  by  it.    For  that 
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reason  the  jnry  were  not  warranted  In  flnd- 
tng  that  the  performance  of  that  condition 
had  been  waived. 

None  of  the  cases  dted  by  the  plaintiffs  In 
which  it  has  been  held  that  there  has  been  a 
waiver  of  preliminary  proofs  of  loss  goes  as 
far  as  we  are  asked  to  go  In  this  case.  See 
Harrison  v.  German-American  Ins.  Co.  (O. 
C.)  67  Fed.  577;  TlHls  v.  Liverpool  &  London 
Jk  Globe  Ins.  Co.  (Fla.)  3S  South.  171;  Graves 
V.  Merchants'  &  Bankers'  Ins.  Co.,  82  Iowa, 
637,  48  N.  W.  65,  81  Am.  St  Rep.  S07;  Brown 
V.  State  Ins.  Co.,  74  Iowa,  428,  38  N.  W.  135, 
7  Am.  St  Rep.  405;  Hartford  Ins.  Go.  t. 
Keating,  86  Md.  130,  38  Atl.  29,  63  Am.  St 
Rep.  409.  Of  the  other  cases  principally  re- 
lied on  by  the  plaintiffs.  It  was  held  In  Weld- 
ert  T.  State  Ins.  Co.,  19  Or.  261,  24  Pac.  242, 
20  Am.  St  Rep.  809,  that  there  was  no  walv< 
er;  and  In  Gould  v.  Dwelling  House  Ina  Co., 
184  Pa.  670,  19  Atl.  793.  19  Am.  St  Rep.  717, 
and  Perry  v.  Dwelling  House  Ins.  Co.,  67  N. 
H.  291,  S3  Atl.  731,  68  Am.  St  Rep.  668,  there 
was  an  attempt  to  comply  with  the  provision 
within  the  time  specified. 

The  argmnent  of  the  plaintiffs  that  the  let- 
ter of  the  president  was  in  Itself  a  waiver 
makes  it  necessary  to  state  that  it  was  not 
It  insists  that  the  plain  provisions  of  the  pol- 
icy have  not  been  complied  with  since  the 
Are. 

This  brings  us  to  the  custom  testified  to  on 
the  part  of  the  plaintiffs,  which  was,  in  sub- 
stance, as  follows:  In  ease  of  a  loss  the  in- 
sured notifies  the  broker  of  the  fire,  and  he 
sends  notice  to  the  company.  The  company 
tbea  either  'sends  a  blank  form  of  a  "proof 
of  loss,"  or  an  adjuster  to  adjust  the  loss  on 
the  gronnd,  who  carries  such  a  blank  with 
him;  and  the  failure  of  the  company  to  send 
a  blank  or  an  adjuster  is  a  waiver  of  the 
condition  of  the  policy  "that  there  be  a  proof 
of  loss  in  writing,"  and  the  company  settles 
within  60  days  for  the  amount  of  the  policy. 
It  is  settled  that  a  custom  which  contradicts 
a  contract  whose  terms  are  plain  is  bad. 
A  custom  is  admissible  to  explain  what  is 
doubtful,  but,  when  the  terms  of  the  contract 
are  plain,  the  right  of  one  party  to  it  cannot 
be  taken  away  by  custom.  The  last  case  on 
the  point  is  Menage  v.  Rosenthal,  175  Mass. 
358,  56  N.  E.  579,  where  some  of  the  cases 
are  collected.  To  these  should  be  added 
Benson  t.  Gray,  154  Mass.  391,  28  N.  E.  275, 
13  L.  R.  A.  202  (where  also  a  collection  is 
made  of  the  earlier  cases),  and  Macomber  v. 
Howard  Ins.  Co.,  7  Gray,  257.  By  the  terms 
of  the  contract,  no  notice  is  required  to  be 
sent  by  the  insnred  until  the  sworn  statement 
is  made  out  and  rendered,  and  the  defend- 
ant is  under  no  obligation  to  do  anything 
about  the  matter  until  the  plaintiff  has  com- 
mitted himself,  in  writing  and  under  oath, 
on  the  matters  therein  to  be  set  forth.  The 
amount  due  is  not  payable  until  60  days 
after  this  has  been  rendered.  A  custom 
which  substitutes  a  mere  notice  that  a  fire 
has  occurred  for  this  statement  in  writing 


on  the  five  points  specified,  closed  and  sworn 
to  by  the  insured,  and  rendered  by  him  to 
the  company  forthwith,  and  which  makes  the 
company  liable  for  the  amount  of  the  policy, 
without  regard  to  the  damage  done  by  the 
fire,  in  60  days  after  informal  notice  of  the 
fire  Is  given,  is  bad. 

Some  confusion  seems  to  have  arisen  ftom 
characterizing  the  sworn  statement  called 
for  by  the  Massachusetts  standard  form  a 
"proof  of  los&"  This  is  probably  a  survival 
of  the  practice  which  had  obtained  under  the 
policies  in  use  before  the  standard  form  was 
adopted  (St  1873,  p.  852,  c.  331,  and  St  1881, 
p.  457,  c.  166),  which  usually,  if  not  anlv«B- 
ally,  called  for  a  sworn  statement  of  the 
amount  of  loss  caused  to  the  property  tn^ 
sured  by  the  Are,  Inter  alia.  But  the  amount 
of  the  loss  is  not  called  for  In  the  sworn 
statement  specified  in  the  Massachusetti 
standard  form. 

Jndgment  on  the  verdict 


OXl 
HASTINGS  v.  LAWSON. 


n> 


(Sapreme  Judicial   Court  of  Massachusetts. 
Essex.     Nov.  22,  1904.) 

WBIT  OF  ERTBT— DEFENSES— FI.EA  OF  HHI.  UIB- 
SEISIN— ADinSSIBIUTT    OF    EVIDENCE. 

1.  In  a  writ  of  entry,  evidence  showing  that 
the  tenant  held  the  premises  under  a  bond  for 
deed  from  demandant,  that  the  tenant  had  com- 
plied with  the  terms  on  which  be  purchased, 
that  he  could  not  read  and  write,  and  that  the 
bond  did  not  express  the  terms  on  which  he 
purchased,  was  not  admissible  under  the  plea 
of  nul  disseisin,  amounting  only  to  the  general 
issue,  because  it  did  not  tend  to  show  that  the 
title  was  not  in  the  demandant,  nor  that  it  was 
in  the  tenant 

'2.  In  a  writ  of  entry,  evidence  that  the  tenant 
held  the  premises  nnder  bond  for  a  deed,  and 
complied  with  the  terms  under  which  he  pur- 
chased, though  not  with  the  terms  of  the  bond, 
which  had  been  fraudulently  changed,  was  not 
admissible  as  an  equitable  defense;  it  not  be- 
inspleaded,  as  required  bv  Rev.  Laws.  &  173, 


Exceptions   from    Superior   Court, 
County. 

Writ  of  entry  to  recover  land  by  Rollin  B. 
Hastings  against  Mary  T.  Lawson.  There 
was  a  Judgment  for  demandant,  and  the  ten- 
ant brings  exceptions.    Overruled. 

Peters  &  Cole,  for  demandant  N.  G.  Bart- 
lett,  for  defendant 

BARKER,  3.  This  writ  of  entry,  to  whicb 
the  tenant  pleaded  uul  disseisin,  was  tried 
by  the  court  without  a  Jury.  The  demandant 
rested  after  having  put  in  his  deed.  The 
tenant  then  offered  in  evidence  a  bond  for  a 
deed  from  the  demandant  to  the  tenant;  also 
certain  receipts  signed  by  the  demandant  for 
amounts  paid  under  the  bond;  also  certain 
tax  bills  and  bills  for  water  rates  paid  by 
the  tenant;  and  further  offered  to  show  that 
the  tenant  had  paid  the  taxes  and  water 
rates  from  the  year  1898.  The  tenant  also 
offered  to  show  that  she  was  illiterate  and 
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nnable  to  read  and  write;  that  the  terms 
mentioned  in  the  bond  were  different  from 
those  upon  which  she  bought  the  premises; 
that  she  had  complied  with  the  terms  upon 
which  she  claimed  she  had  bought,  and  had 
been  in  possession  from  the  date  of  the  bond 
nntll  the  trial.  All  this  evidence  ottered  by 
the  tenant  was  excluded.  The  tenant  did  not 
offer  to  show  that  she  had  complied  with  the 
terms  of  the  bond  as  written.  The  presiding 
justice  ruled  that  under  the  plea  the  only 
question  In  Issue  was  the  demandant's  title, 
and  that  the  evidence  offered  by  the  tenant 
and  excluded  was  not  competent  under  her 
plea,  and  to  this  ruling  the  tenant  excepted. 
After  finding  for  the  demandant,  the  case  is 
here  upon  the  tenant's  exception  to  the  rul- 
ing stated. 

The  plea,  amounting  now  to  the  general 
Issue,  put  the  title  in  issue,  and  the  title  only. 
The  tenant  could  maintain  her  defense  in 
two  ways,  namely,  by  failure  of  the  demand- 
ant to  show  title  In  himself,  or  upon  proof  of 
title  io  the  tenant  The  evidence  offered  by 
the  tenant  did  not  tend  to  show  that  title 
was  not  in  the  demandant,  nor  that  It  was 
in  the  tenant  It  tended  to  show  that  if  she 
conld  have  the  written  contract  reformed, 
and  then  tiave  specific  performance  of  it  as 
reformed,  she  would  be  entitled  to  have  the 
demandant  convey  to  her  his  title.  If  the 
evidence  offered  would  entitle  the  t«iant  to 
be  absolutely  and  unconditionally  relieved 
against  the  demandant's  claim  of  title,  that 
evidence  could  not  be  received  unless  the 
tenant  had  alleged  the  facts  as  provided  in 
Rev.  Laws,  c.  173,  t  2a  Sherman  v.  Oalr 
braith,  141  Mass.  440,  442,  6  N.  E.  85& 

Bzceptions  overruled. 


(in  Mus.  tt) 

ENOS  et  al.  v.  HARKINS  et  al. 

(Supreme  Judicial   Court  of  Massachusetti. 

Bristol.    Nov.  22,  1904.) 

IKCOBFOBATED  BOMAN  CATHOUC  CHXTBOH— POW- 

KB  OF  iscariES— AiDina  othkb  chuboh. 

1.  Under  Rev.  Laws.  c.  86,  H  44-46,  provid- 
ing for  the  incoriMration  of  a  Roman  Catholic 
Church  by  the  signing,  filing,  and  recording  of  a 
certificate,  that  the  signers  shall  be  the  trustees 
thereof,  and  that  such  corporation  may  receive, 
hold,  manage,  sell,  and  convey  property  belong- 
ing to  the  church,  no  persons  but  the  trustees 
have  anv  part  or  voice  In  the  corporate  doings. 

2.  It  Is  within  the  power  of  an  incorporated 
Roman  Catholic  Church  to  give  part  of  Its  gen- 
eral funds  to  a  Catholic  parish. 

Appeal  from  Supreme  Court,  Bristol  Coun- 
ty. 

Suit  by  Fran  Enos  and  others  against 
Mathews  Harklns  and  others.  Bill  dismiss- 
ed, and  plaintiffs  appeal.    Afilrmed. 

Raymond  &  Mitchell,  for  appellants. 
Chas.  W.  Clifford  and  Walter  Clifford,  for 
respondents. 

BARKER,  3.  The  plaintiffs  are  IS  mem- 
bers of  the  Roman  Catholic  Churdi,  identlfled 
in  tbe  matter  of  attendance  upon  divine  wor- 


ship, the  ceremonies  of  tbe  ebnrCh  and 
church  discipline,  with  the  body  of  Roman 
Catholic  priests  and  laymen  commonly  called 
tbe  Church  of  St  John  tbe  Baptist  In  New 
Bedford.  They  bring  the  bill  In  behalf  of 
themselves  and  all  others  having  like  g;round 
of  complaint  The  issues  raised  by  the 
pleadings  have  been  heard  by  a  master  un- 
der a  rule  requiring  blm  to  find  and  report 
the  facts.  No  exceptions  were  taken  to  tbe 
report,  and,  the  court  below  having  entered 
a  final  decree  dismissing  the  bill,  with  costs 
to  the  defendants,  the  cause  is  before  us  up- 
on the  plaintiffs'  appeal  from  that  decree. 

The  principal  defendant  is  a  corporation 
formed  on  June  4,  1888,  under  the  provisions 
of  Pub.  St  1882,  &  88,  I J  4S-S0,  with  tbe 
corporate  name  of  "The  Corporation  of  tbe 
Church  of  St  John  the  Baptist  In  New  Bed- 
ford." The  defendants  Harkins,  Doran, 
Neves,  Pitta,  and  Rogers  are  members  of 
that  corporation.  The  other  two  defendants 
are  banks  holding  on  deposit  funds  of  the 
corporation.  The  defendant  Harkins  is  tbe 
Roman  Catholic  bishop  of  the  diocese  of 
Providence,  within  the  territorial  limits  of 
which  diocese  New  Bedford  is  situated.  The 
defendant  Doran  is  vicar  general  of  the  dio- 
cese. The  defendant  Neves  is  the  pastor  of 
tbe  Church  of  St  John  the  Baptist  The 
defendants  Pitta  and  Rogers .  are  laymen 
and  communicants  of  that  church.  The  five 
persons  last  mentioned  are  the  trustees  of 
the  corporation,  and  Neves  is  the  treasurer. 

The  alleged  ground  of  complaint  is  that 
the  corporation  is  about  to  pay  over  and 
transfer  a  part  of  the  funds  now  held  by  the 
corporation  to  tbe  Parish  of  Our  La^  of 
Mount  Oarmel,  a  recently  created  Roman 
Catholic  parish  in  New  Bedford.  This  sepa- 
rate parish  was  constituted  on  September  6, 
1802,  by  the  bishop,  acting  in  conformity 
with  the  usages  and  law  of  the  Roman  Cath- 
olic Church,  by  dividing  the  Parish  of  St 
John  the  Baptist  and  setting  off  therefrom, 
as  the  Parish  of  Our  Lady  of  Mount  Carmel, 
all  the  Roman  Catholics  in  New  Bedford 
speaking  the  Portuguese  language  as  their 
mother  tongue,  and  residing  in  New  Bedford 
south  of  a  certain  line.  The  bill,  as  first 
amended,  alleged^  In  substance,  that  the 
whole  fund  was  one  accumulated  by  tbe 
Church  of  St  Jolm  the  Baptist  by  the  gifts 
and  donations  of  its  members  and  communi- 
cants, and  the  gifts,  bequests,  and  donations 
of  other  friends  of  the  church,  for  the  pur- 
pose of  erecting  a  new  and  enlarged  church 
edifice  in  and  for  tbe  Parish  and  Church  of 
St.  John  the  Baptist  which  fund  is  held  by 
the  trustees  of  the  corporation,  but  in  trust 
for  the  Church  of  St  John  the  Baptist;  and 
that  the  proposed  transfer  and  payment  of 
a  part  of  the  fund  would  be  contrary  to  the 
express  object  for  which  the  fund  was  given, 
and  would  be  an  unlawful  and  unauthorized 
disposition  of  the  fund.  By  another  amend- 
ment the  plaintiffs  allege,  in  substance,  that 
certain  further  funds  derived  from  pew  rents 
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and  Tarlons  other  sources  have  been  received 
by  the  trustees,  and  are  held  by  them  by 
vlrtne  of  their  office,  and  have  been  mingled 
by  them  with  the  funds  referred  to  as  hav- 
ing been  paid  for  "the  specific  purpose  of 
building  a  new  church  edifice  for  the  Parish 
of  St.  John  the  Baptist,  and  that  all  of  the 
funds,  though  subject  to  the  power  and  con- 
trol of  the  trustees,  are  nevertheless  In  trust 
for  the  Church  of  St.  John  the  Baptist  Be- 
sides the  prayer  for  an  Injunction  forbidding 
the  proposed  transfer,  the  plaintiffs  ask  for 
a  decree  tbat  all  of  the  funds  belong  to  the 
corporation  of  the  Church  of  St  John  the 
Baptist  in  New  Bedford,  and  that  they  can 
be  used  only  for  the  purposes  of  the  Church 
of  St  John  the  Baptist 

It  appears  from  the  master's  report  that, 
while  the  corporation  has  received  moneys 
which  the  donors  raised  or  gave  for  the  ex- 
press purpose  of  building  a  new  church  'edi- 
fice, yet.  If  that  part  of  the  fund  which  Is  due 
to  moneys  so  raised  or  given  Is  subject  to  a 
trust  for  that  specific  purpose,  the  proposed 
payment  to  the  new  parish  wi]I  not  affect 
such  trust  fund,  but  will  leave  it  Intact. 
This  state  of  the  facts  would  require  a  de- 
cree for  the  defendants  but  for  the  last 
amendment  to  the  bill.  Under  that  amend- 
ment the  plaintiffs  now  contend  that  the 
fund  "can  only  be  used  for  the  purposes  of 
the  Church  of  St  John  the  Baptist,"  appar- 
ently meaning  by  this  expression,  quoted 
from  the  prayer  of  their  bill  as  finally  amend- 
ed, the  plaintiffs  and  all  other  Roman  Cath- 
olics of  New  Bedford  speaking  the  Portu- 
guese language  as  their  mother  tongue,  and 
not  living  Id  the  territorial  limits  of  the  new 
Parish  of  Our  Lady  of  Mount  Carmel,  re- 
garded as  a  church  distinct  from  all  other 
churches.  In  support  of  this  contention  they 
make  the  claim  tbat  the  five  individual  de- 
fendants who  bold  office  as  trustees  of  the 
corporation  are  not  its  only  members,  but 
that  the  plaintiffs  themselves,  and  all  other 
like  communicants  identified  with  religious 
worship  at  the  Church  of  St.  John  the  Bap- 
tist, are  such  members,  and  that  the  trustees 
are  merely  the  governing  body  of  the  corpora- 
tion. While  the  bill  does  not  show  that  the 
plaintiffs,  before  resorting  to  the  courts, 
sought  redress  from  the  corporation  Itself  or 
from  Its  officers,  the  bill  was  not  demurred 
to;  and  the  master  finds  that,  if  such  appli- 
cation had  been  made.  It  would  have  been 
unavailing.  See  Dunphy  v.  Traveller  News- 
paper Association,  146  Mass.  495, 16  N.  E.  426. 
The  master  also  finds  that  upon  the  di- 
vision of  the  parish  the  bishop  determined 
that  a  division  of  the  property  held'  by  the 
corporation  should  be  made,  and  ordered  that 
such  division  should  be  made  by  directing 
the  treasurer  of  the  corporation  to  pay  out 
of  its  funds  to  the  new  parish  the  amount  of 
the  proposed  payment;  that,  following  this 
order,  a  meeting  of  the  trustees  was  called, 
at  which  three  of  the  trustees,  the  pastor 
and  the  two  laymen,  In  the  absence  of  the 


bishop  and  the  vicar  general,  the  two  other 
trustees,  voted  that  It  was  the  sense  of  the 
board  that  it  would  be  unjust  and  unwise  to 
give  any  of  the  moneys  to  the  new  parish; 
that  subsequently,  at  a  new  meeting,  at- 
tended by  all  the  trustees,  the  vote  author- 
izing and  directing  the  proposed  payment 
was  passed  by  a  majority  of  the  trustees, 
the  bishop,  the  vicar  general,  and  one  lay- 
man voting  in  the  affirmative,  and  the  pastor 
and  the  other  laymen  in  the  negative;  and 
that  by  the  canonical  law  the  pastor,  or  any 
one  of  the  plaintiffs,  or  any  member  of  the 
parish  had  a  right  of  appeal  from  the  action 
of  the  bishop  to  superior  tribunals  of  the  Ro- 
man Catholic  Church,  and  that  no  such  appeal 
has  been  Instituted.  The  failure  to  Institute 
such  an  appeal  not  having  been  made  a 
ground  of  defense  to  the  bill,  we  have  no  oc- 
casion to  consider  whether  a  defense  could 
be  founded  upon  the  failure  to  Institute  or 
prosecute  an  appeal. 

It  is  to  be  noticed  that,  except  as  to  the 
proposed  payment,  the  plaintiffs'  conten- 
tions raise  moot  questions  only,  there  being 
no  allegation  or  finding  of  any  intention 
on  the  part  of  the  corporation  to  dispose  of 
any  other  portion  of  its  property  in  any  way 
which  would  be  contrary  to  the  plaintiffs' 
view  of  Its  duty.  We  do  not  find  it  nec- 
essary to  determine  whether  the  plaintiffs 
are  in  any  sense  members  of  the  corpora- 
tion. It  is  plain  that  under  the  provisions  of 
Pub.  St.  1882,  c.  38,  {§  48-50,  and  of  Rev. 
Laws,  c.  36,  a  44-46,  now  In  force,  no  per- 
sons but  the  trustees  have  any  part  or  voice 
in  the  corporate  doings.  A  vote  duly  passed 
by  the  trustees  is  a  vote  of  the  corporation. 
No  other  communicant  or  member  of  the 
congregation  or  of  the  parish  can  take  part 
in  the  corporate  action.  The  vote  at  the 
earlier  of  the  two  meetings  called  to  consider 
the  proposed  payment  did  no  more  than  to 
express  the  feeling  of  the  board  at  that  time, 
and  the  formal  direction  to  the  treasurer  to 
make  the  payment  given  by  the  vote  passed 
at  the  later  meeting  must  stand  as  tbe  final 
and  authoritative  action  of  tbe  corporation 
upon  the  subject 

We  find  nothing  In  tbe  master's  report  to 
Justify  a  finding  that,  aside  at  least  from 
moneys  raised  or  given  for  the  speciflc  pur- 
pose of  building  a  new  church  edifice,  the 
funds  now  in  the  hands  of  the  corporation 
have  been  so  raised  or  are  so  held  as  to  place 
any  limitation  upon  their  application  beyond 
tliat  which  attaches  to  the  general  funds  of 
any  religious  society.  The  only  remaining 
question,  therefore.  Is  whether  the  purpose  to 
which  the  corporation  in  due  form  has  decid- 
ed to  apply  its  property  by  the  proposed  pay- 
ment is  one  within  the  general  scope  of  the 
corporate  powers  of  an  Incorporated  Roman 
Catholic  Church.  Of  this  we  have  no  doubt 
The  master's  report  shows  that  the  purpose  is 
one  consonant  vrith  the  usages  of  that  church 
In  this  country.  There  can  be  no  question 
that  It  is  within  the  power  of  any  religious 
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society  to  devote  Its  general  funds  to  the 
aid  of  other  churches  or  religious  societies 
or  to  home  or  foreign  missions. 
Decree  affirmed. 


(187  Mas«.  1) 

6ILLETTB  v.  GENERAL  ELECTRIC  00. 

(Supreme   Judicial   Court  of  Massachusetts. 

BristoL    Not.  22,  1901.) 

IKJITBT    TO    EKFL0t£  —  ASStTXFTIOR    OT    BISK. 

1.  An  employ^  engaged  in  the  work  of  install- 
ing machinery  in  a  power  house,  who,  for  the 
purpose  of  crossing  a  pit  dug  to  receive  the  ma- 
chinery, instead  of  going  around  on  the  floor, 
steps  on  a  brace  across  the  end  of  the  pit,  plain- 
ly designed  as  a  brace,  and  not  as  a  bridge,  as- 
sumes the  risk,  however  often  the  risk  had  been 
taken  by  himself  or  others. 

Report  from  Superior  Court,  Bristol  Coun- 
ty;  Obas.  A.  De  Courcy,  Judjge. 

Action  by  one  Gillette  against  the  General 
Electric  Company.  A  verdict  was  directed 
for  defendant,  and  the  case  is  reported.  Ver- 
dict to  stand. 

F.  A.  Pease  and  T.  F.  Hlgglns,  for  plain- 
tut.  Jackson,  Slade  &  Borden,  for  defend- 
ant. 

BARKER,  J.  The  work  In  band  was  the 
Installation  by  the  defendant  of  an  electrical 
generator  in  the  power  house  of  a  railway 
company.  The  undertaking  was.  In  its  na- 
ture, temporary.  The  building,  with  Its  en- 
trances and  floors,  did  not  belong  to  the  de- 
fendant, and  was  to  be  used  by  it  only  while 
It  was  lUistalling  the  machinery  in  the  power 
honse.  Before  the  plaintitC,  who  was  a  com- 
mon workmttn,  began  his  employment  there, 
a  pit  had  been  constructed  In  and  below  the 
floor  to  receive  the  generator  and  the  fly 
wheel  of  the  engine  which  was  to  drive  It 
In  one  part  of  the  pit  the  lower  half  of  the 
field  piece  of  the  generator  had  been  placed. 
This  half  was  a  metal  structure,  weighing  16 
tons  or  more,  and  portions  of  it  rose  above 
the  level  of  the  floor  ff  or  ^  feet  Tackle 
used  to  bring  Into  place  heavy  parts  of  the 
machinery  to  be  installed  had  been  bitched 
to  one  end  of  that  half  of  the  field  piece 
which  had  been  put  In  the  pit  To  prevent 
tbe  strain  of  the  tackle  from  moving  the 
field  idece  In  the  pit  a  brace  had  been  placed 
between  it  and  the  opposite  side  wall  of  the 
pit  about  2  feet  from  the  end  of  the  pit  This 
brace  was  a  stick  of  lumber  8^  feet  In 
length,  6  Inches  wide,  and  5  inches  thick, 
supported  at  tbe  end  next  the  field  piece  by 
an  iron  flange  of  the  field  piece,  and  at  the 
otber  end  by  the  friction  of  the  end  of  tbe 
brace  against  the  perpendicular  side  wall  of 
the  pit;  the  brace  having  been  put  In  place 
by  resting  one  end  on  the  fiange,  and  driving 
down  the  other  end  with  a  sledge.  All  this 
had  been  done  before  the  plalntlfl  bad  any 
connection  with  the  work.  At  the  end  of  tbe 
brace  which  was  next  the  field  piece  rose 
perpendicularly  above  the  level  of  the  floor  a 
part  of  tbe  field  piece,  so  that  the  brace  could 


not  be  used  for  passage  directly  across  the 
pit;  but  by  stepping  from  the  floor  at  the 
end  on  one  side  of  the  pit  to  the  brace,  and 
then  to  the  floor,  one  wishing  to  get  from 
one  side  to  the  other  could  cross  a  comer  of 
tbe  pit  and  save  a  little  dlstonce.  The  part 
of  tbe  pit  unoccupied  by  tbe  flfild  piece  was 
Z%  feet  wide  and  about  20  feet  long,  and 
was  open,  except  for  the  brace.  In  the  pros- 
ecution of  the  work,  many  pieces  of  timber 
were  used  for  blocking,  and  were  moved 
from  time  to  time  as  the  work  demanded, 
and,  when  not  in  use,  were  left  on  the  floor 
of  the  room,  making  It  difficult  to  get  around. 
Tbe  pit  was  near  ~one  comer  of  tbe  room, 
and  tbe  end  of  the  pit  near  which  was  the 
brace  was  near  the  door  of  tbe  room.  Tbe 
plaintltC  had  worked  for  a  week  in  the  place 
described,  as  a  general  laborer;  moving, 
blocking,  and  doing  otber  things.  During 
this  time,  as  he  testified,  be  had  seen  other 
workmen  and  the  superintendent  frequently 
use  the  brace  by  stepping  on  It  In  order  to 
cross  the  pit  and  be  testlfled  that  he  thought 
the  brace  was  put  there  to  go  across.  Hav- 
ing occasion  to  go  to  a  workman  who  was 
In  the  pit  tbe  plaintiff.  Instead  of  passing 
around  tbe  end  of  tbe  pit  stepped  upon  tbe 
teace,  and  so  crossed.  Immediately  there- 
after, bavlng  occasion  to  go  to  the  side  of 
the  pit  from  which  he  first  started.  In  at- 
tempting to  retum  he  again  stepped  upon 
the  brace,  when  It  gave  way,  causing  him  to 
fall  into  the  pit  He  sues  under  the  em- 
ployer's liability  act  to  recover  for  injuries 
occasioned  by  tbe  fall;  contending  that  be 
was  hurt  by  reason  of  the  negligence  of  tbe 
superintendent  In  charge,  in  not  having  the 
brace  supported  at  the  end  next  the  wall, 
'and  In  allowing  it  to  be  used  as  a  bridge  for 
passage  without  warning  that  one  end  was 
unsupported. 

The  circumstances  stated  distinguished  the 
present  case  from  the  decisions  on  which 
the  plaintiff  relies.  Here  It  Is  plain  that  the 
stick  of  timber  which  gave  way  was  de- 
signed only  as  a  brace.  There  was  no  oc- 
casion for  a  bridge  across  the  pit  at  a  point 
only  two  feet  from  tbe  end  of  the  pit  and 
tbe  rising  of  tbe  part  of  the  field  piece  In 
the  middle  of  the  pit's  width  at  one  end  of 
brace  showed  so  plainly  that  it  was  not  a 
bridge  that  any  one  who  undertook  to  step 
upon  It  must  be  token  to  have  known  that 
it  was  not  put  there  as  a  bridge  or  way. 
If  the  plaintiff  thought  It  was  put  there  to 
go  across  upon,  he  was  negligent  In  his  ex- 
amination of  the  place  where  he  was  set  to 
work,  and  In  his  deductions  from  what  he 
saw,  and  so  in  bis  use  of  the  brace  as  a 
bridge.  In  Dolphin  v.  Plumley,  107  Mass. 
167,  45  N.  E.  87,  the  sawmill  was  In  perma- 
nent use,  and  the  path  which  the  plaintiff 
took  was.  If  not  the  only  one,  that  which, 
upon  tbe  evidence^  was  ordinarily  used  to  go 
from  one  end  of  the  mill  to  tbe  other.  So, 
in  Hanlon  v.  Thompson,  167  Mass.  100,  45 
N.  E.  88,  tbe  injury  was  caused  by  the  rot- 
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tennesB  of  a  floor  Intended  to  be  permanent, 
and  over  wblcb  tbe  eTldence  tended  to  abow 
tbat  tbe  men  were  expected  to  pass.  In 
Boyle  T.  Columbian  Flreprooflng  Co.,  182 
Mass.  93,  64  N.  B.  726,  tbe  bolst  was  design- 
ed to  support  and  to  raise  and  lower  beavy 
articles  wltb  safety,  and  tbere  was  evidence 
tending  to  sbow  tbat  the  workmen  not  only 
commonly,  but  continually,  used  It,  and  tbat 
It  was  tbe  only  means  of  access  to  and  from 
tbeir  work  wblcb  tbelr  own  employers  bad 
furnished,  the  only  other  means  being  lad- 
ders furnished  by  other  contractors  upon  the 
same  building,  and  also  tbat  both  of  tbe 
defendant's  superintendents  had  told  their 
workmen  to  ride  on  tbe  hoist,  in  place  of 
using  the  ladders,  because  it  saved  time. 
In  Connors  y.  Merchants'  Mfg.  Co.,  184  Mass. 
468,  69  N.  E.  218,  the  trapdoor,  when  dosed, 
formed  part  of  tbe  mill  floor;  but  even  tbls 
constituted  no  invitation  to  use  It  for  pass^e, 
another  way  being  provided.  In  tbe  present 
case  tbe  floor  of  tbe  room  gave  access  to 
every  portion  of  tbe  premises  which  tbe 
plaintiff's  work  required  him  to  visit  Tbe 
floor  itself  was  in  order,  and,  if  tbe  pieces 
of  blocking  which  incumbered  It  were  in  the 
plaintiff's  way,  he  could  remove  them  from 
the  place  where  they  bad  been  left  by  him- 
self or  his  fellow  workmen,  or  he  could  step 
over  them.  When  be  chose  to  step  upon  a 
brace  plainly  designed  as  a  brace,  and  not  as 
a  bridge,  he  did  so  at  his  own  risk,  no  mat- 
ter how  frequently  tbe  same  risk  had  been 
taken  by  himself  or  others. 
Verdict  for  tbe  defendant  to  stand. 


(187  Mass.  91) 

BULLOCK  V.  BOSTON  &  H.  DISPATCH  CO. 

(Sapreme  Judicial   Court  of   Massachusetts. 

Essex.     Nov.  23,  19(H-) 

CABBIEBS— I.0SB    OF    GOODS — CONNECTIRO    CAB- 
BIEB— LIABILITY— PHESUMPTI0N8— 

EVIDENCE. 

1.  A  case  containing  goods  was  delivered  In 
good  order  to  an  initial  carrier.  When  the  con- 
necting carrier  delivered  it  to  the  owner,  it 
was  found  that  some  of  the  goods  had  been  re- 
moved and  were  lost.  Held,  tbat  tbe  loss  pre- 
sumptively occurred  on  the  line  of  the  connect- 
ing carrier. 

2.  On  the  issue  whetlier  a  connecting  carrier 
exonerated  itself  from  liability  for  loss  of 
goods  delivered  to  it  by  an  initial  carrier,  evi- 
dence held  to  justify  a  finding  that  the  loss  oc- 
curred on  the  coimecting  carrier's  line. 

Appeal  from  Superior  Court,  Essex  Coun- 
ty;  Chas.  A.  De  Courcy,  Judge. 

Action  by  Harrlette  K.  Bullock  against 
tbe  Boston  &  Haverhill  Dispatch  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Afilrmed. 

Tbls  is  an  action  for  tbe  recovery  of  loss 
of  goods  contained  in  a  case  delivered  to  a 
carrier  for  transportation.  Tbe  cause  was 
tried  on  an  agreed  statement  of  facts  recit- 
ing tbat  tbe  case  was  in  good  order  and  con- 
dition when  delivered  to  tbe  Initial  carrier 
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and  when  delivered  by  It  to  tbe  connecting 
carrier,  but  when  delivered  by  the  connect- 
ing carrier  to  tbe  owner  some  of  tbe  goods 
were  not  found.  It  was  further  agreed  tbat 
all  of  the  employes  of  tbe  defendant  corpora- 
tion who  bandied  tbe  case.  If  present,  would 
testify  tbat  they  did  not  open  It,  or  remove 
anything  from  it,  and  tbat  It  was  not  open- 
ed by  any.  one  in  tbeir  presence;  tbat  tbe 
case  was  rec^ved  at  tbe  office  in  Boston, 
then  taken  in  a  wagon  to  tbe  Boston  &  Maine 
Railroad,  and  placed  in  a  car  which  was 
sealed  by  an  employs  of  tbe  corporation, 
and  not  unsealed  until  it  reached  its  desti- 
nation, when  it  was  unsealed  by  an  employd 
of  tbe  defendant;  and  at  once  placed  In  a 
wagon  belonging  to  tbe  defendant  and  driv- 
en by  an  employs  of  the  defendant,  who 
took  it  to  tbe  plaintiff's  residence,  making 
one  call  on  the  way,  when  tbe  wagon  was 
left  unguarded  for  a  short  time,  while  tbe 
defendant's  employ^  entered  a  store  to  de- 
liver a  package.  It  is  further  agreed  tbat 
the  court  may  draw  such  Inferences  from 
tbe  facts  herein  stated  as  it  may  deem  prop- 
er. 

Chas.  H.  Poor  and  Edmund  B.  Fuller,  for 
appellant    Jos.  H.  Pearl,  for  appellee. 

LATHROP,  J.  We  find  nothing  In  the 
facts  of  this  case  which  distinguishes  it  from 
Moore  v.  N.  Y.,  N.  H.  &  H.  R.  R.,  173  Mass. 
335,  53  N.  E.  816,  73  Am.  St  Rep.  298,  and 
Cote  v.  N.  T.,  N.  H.  &  H.  R.  R.,  182  Mass. 
290,  65  N.  E.  400,  94  Am.  St  Rep..  656.  There 
was  a  presumption  of  fact  that  the  injury 
sued  for  was  caused  by  the  last  carrier. 
While  tbe  case  was  submitted  to  tbe  court 
below  on  agreed  facts.  It  was  agreed  that 
tbe  court  might  dr&w  inferences.  Tbe  find- 
ing of  that  court  In  favor  of  tbe  plaintiff  was 
on  a  matter  of  fact  which  we  cannot  change, 
unless  tbe  facts  agreed  sbow,  as  matter  of 
law,  that  tbe  last  carrier  has  exonerated  it- 
self from  liability.  .We  cannot  say  tbat  they 
so  sbow. 

Judgment  for  the  plaintiff  affirmed. 


(187  Uass.  es) 
BURKE  T.  CITY  OP  HAVERHILL. 

(Supreme  Judicial  Coftrt  of  Massachusetta 
Essex.    Nov.  22,  1904.) 

IflTiaCIPAI,  C0KP0SATI0!<rS— -STBEBTS— OBSTBUO* 
TIOHS— EVIDENCE. 

1.  Where  the  concrete  sidewalk  of  a  street 
extended  partly  across  an  intersecting  street 
which  had  no  sidewalk,  and  on  one  side  of  the 
projection  of  the  concrete  walk  stones  had  been 
placed  to  hold  the  walk  in  position,  the  top  of 
tbe  stones  being  about  six  inches  above  tbe  soil, 
and  their  upper  surfaces  even  and  in  the  line  of 
the  walk,  they  did  not  amount  to  an  obstruc- 
tion, so  as  to  render  the  city  liable  for  injuries 
received  by  one  who  stumbled  over  them. 

Blxceptlong  from  Supreme  Judicial  Court; 
Essex  County. 

Action  by  Patrick  F.  Burke  against  tbe  city 
of  Haverhill.    Judgment  in  favor  of  plain- 
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tiff,  and  defendant  brings  exceptions.   Bxcep- 
tions  sustained. 

Francis  H.  Pearl,  for  plaintiff.     Essex  8. 
Abbott,  for  defendant. 

BARKER,  J.  Many  exceptions  were  tak- 
en by  tbe  defendant  in  tbls  action  to  recov- 
er for  personal  injuries  occasioned  by  an  al- 
leged defect  in  a  highway  in  the  defendant 
city.  We  find  it  unnecessary  to  consider  any 
of  them  bat  the  one  to  the  refusal  to  order  a 
▼erdict  for  the  defendant  on  the  ground  that 
the  evidence  would  not  Justify  a  finding  tl>at 
there  was  a  defective  way.  Th«  plaintiff  re- 
ceived his  injuries  by  stumbling  over  certain 
stones  which  were  a  part  of  and  in  the  west- 
erly edge  of  a  concrete  sidewalk  on  the  west 
side  of  School  street,  a  public  way,  where  it 
intersected  Gardner  street,  which  was  also 
an  open  way,  but  with  no  sidewalks,  and 
which  the  plaintiff  contended  was  a  public 
way  by  prescription,  or  a  private  way  for 
which  the  defendant  was  responsible  as  for  a 
public  way  because  It  had  posted  no  notices 
that  Gardner  street  was  not  a  public  way, 
or  that  it  was  dangerous.  The  concrete  side- 
walk on  School  street  ended  about  two  and 
one-half  feet  southerly  of  the  northerly  line 
of  Gardner  street,  continued  in  a  direction  to 
cross  School  street  and  at  the  line  where  It 
ended  the  concrete  was  about  one  and  one- 
half  inches  above  tbe  level  of  the  natural 
ground.  For  six  Inches  the  concrete  of  the 
walk  was  unsupported  upon  Its  westerly 
edge,  and  from  the  termination  of  the  six 
inches,  for  a  space  of  two  feet  to  the  point 
of  Intersection  of  the  northerly  line  of  Gard- 
ner street  with  the  westerly  line  of  School 
street,  the  concrete  of  the  walk  was  support- 
ed by  cobblestones  so  placed  as  to  be  in  the 
westerly  line  of  School  street.  Tbese  stones 
were  about  six  inches  in  height  above  the 
soil  of  Gardner  street,  and  their  upper  sur- 
faces were  even,  and  in  the  line  of  the  con- 
crete walk.  Their  purpose  was  to  hold  the 
concrete  of  the  walk  In  position  as  a  curb- 
stone on  the  edge  of  a  sidewalk  next  to  the 
part  of  a  street  wrought  for  the  travel  of 
teams  holds  the  material  of  a  sidewalk  in 
place.  The  cobblestones  presented  to  a  trav- 
eler nbcnt  to  pass  upon  the  sidewalk  from 
Gardner  street  an  even  and  regular  surface 
making  a  step  only  six  Inches  high,  and  of 
the  same  character  as  that  which  the  travel- 
er must  surmount  In  going  upon  any  curbed 
sidewalk  from  the  part  of  the  way  devoted 
to  tbe  passage  of  teams  and  vehicles.  Such 
steps  are  commonly  found  also  wherever 
sidewalks  are  intersected  by  driveways  or 
by  other  streets.  If,  as  in  the  present  in- 
stance, they  are  not  more  than  six  Inches  in 
belght.  and  present  an  even  surface  with  a 
substantially  level  top  not  higher  than  the 
sidewalk,  the  material  of  which  they  are  de- 
signed to  hold  in  place,  they  are  no  more 
dnngerons  to  the  foot  traveler  than  the  or- 
dinary curbstone,  and  we  are  of  the  opinion 
that  a  Jury  ought  not  to  be  allowed  to  find 
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sacb  construction  to  be  a  defect  in  tbe  way, 
any  more  than  to  find  tbe  ordinary  curbstone 
a  defect,  even  when  the  step  is  one  which  a 
traveler  coming  to  the  sidewalk  from  an  in- 
tersecting way  has  to  surmount  In  Flynn  V. 
Watertown,  178  Mass.  108,  53  N.  B.  147,  on 
which  the  plaintiff  relies,  the  end  of  the 
crosswalk  might  have  been  found  upon  the 
evidence  to  be  a  foot  higher  than  the  i>art 
of  the  street  over  which  the  plaintiff  went  to 
approach  it,  and  to  have  been  uneven  at  its 
upper  edge.  In  George  v.  Haverhill,  110 
Mass.  606,  the  alleged  defect  consisted  of 
plank  two  inches  wide  set  transversely  across 
the  sidewalk  at  a  point  where  a  construction 
of  brick  and  of  gravel  met,  and  standing  In 
tlie  center  of  tbe  walk  two  and  one-half  inch- 
es above  the  general  level  of  tbe  walk,  and 
at  the  ends  of  the  plank  three  inches.  In 
Marvin  v.  New  Bedford,  15S  Mass.  464.  88 
N.  B.  606,  the  defect  was  a  hole  or  depres- 
sion In  the  sidewalk.  In  Bedford  v.  Wobum, 
a76  Mass.  520,  57  N.  E.  1008,  and  In  O'Brien 
V.  Wobum.  184  Mass.  598,  69  N.  E.  350,  the 
alleged  defect  was  a  water  shut-off  box  ris- 
ing In  the  sidewalk  above  Its  general  surface, 
and  In  Nestor  v.  Fall  River,  183  Mass.  265, 
67  N.  E.  248,  the  tree  root  projected  above 
the  level  of  the  walk.  In  Samson  v.  Boston, 
184  Mass.  46,  67  N.  E.  866,  the  pile  of  paving 
stones  left  on  the  edge  of  the  walk  was  no 
part  of  the  construction.  If  there  had  been 
no  support  for  the  concrete  where  It  was  sup- 
ported by  the  cobblestones,  Its  surface  must 
have  been  so  sloped  as  to  make  it  more  dan- 
gerous for  a  traveler  than  to  descend  or  as- 
cend a  perpendicular  step  only  six  inches 
high,  for.  If  left  unsupported,  the  concrete 
would  have  disintegrated  Irregularly,  which 
would  have  made  the  walk  still  more  dan- 
gerous. 
Elzceptions  sustained. 


(163  Illd.   417) 

CLEVELAND,  C,  C.  &  ST.  L.  RT.  CO.  r. 
NOWLIN  et  al.    No.  20,423, 

(Supreme  Court  of  Indiana.     Nov.  18,  1904.) 

CONDEMNATION— BlOnr   OF    WAT— PAYMENT    OF 
AWABD— <IOUT  OF  APPEAL. 

1.  Under  Burns'  Ann.  St  1901,  §  5160  (Rev. 
St  1881,  §  3907;  Horner's  Ann.  St  1901.  § 
8907),  relative  to  condemnation  of  a  right  of 
way  by  a  railroad  company,  providing  that  on 
tbe  return  of  the  assessment  of  damages  b; 
the  appraisers  the  company  shall  pay  the  clerk 
tht>  amount  assessed,  whereupon  it  may  hold  the 
interests  in  the  land  so  appropriated  for  the 
USPS  of  its  road ;  and  that  such  award  may 
be  reviewed  by  the  court  in  which  the  proceed- 
inpH  are  had  on  exceptions  filed  by  either  party 
within  10  days,  provided  that,  notwithstanding 
such  appeal,  the  company  may  take  possession 
of  the  property,  and  the  subsequent  proceedings 
on  the  appeal  shall  affect  only  the  amount  of 
compensation — the  right  of  appeal  of  the  com- 
pany to  the  court  from  such  award  on  excep- 
tions so  filed  ia  not  affected  by  its  paying  to 
the  clerk  tbe  amount  of  the  award  and  taking 
possession  of  the  land  and  constructing  its  road 
tiiereon. 
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Appeal  from  Circuit  Court,  Dearborn  Coun- 
ty;  Wm.  S.  Holman,  Special  Judge. 

Condemnation  proceedings  by  tbe  Cleve- 
land, ClncinnaU,  Chicago  &  St  Louis  Rail- 
way Company  against  Robert  J.  Nowlln  and 
others.  From  a  Judgment  holding  that  tbe 
company  was  estopped  to  appeal  to  the  court 
from  the  award  of  appraisers,  it  appealed  to 
the  Appellate  Court,  whence  the  case  la 
transferred  under  Bums'  Ann.  St  1901,  i 
1337u  (Acts  1901,  p.  590).     Reversed. 

S.  O.  BaylesB,  Roberta  &  Johnston,  L.  3. 
Hackney,  and  Jno.  T.  Dye,  for  appellant 
McMullen  &  McMullens,  for  appellees. 

MONKS,  J.  Appellant  commenced  tbls 
proceeding  under  section  6160,  Bums'  Ann. 
St  1901  (section  3907,  Rev.  St  1881,  and 
section  3907,  Homer's  Ann.  St  1901),  to  con- 
demn real  estate  owned  by  appellees  for  a 
right  of  way.  After  the  appraisers  returned 
their  award,  appellant  filed  exceptions  to  the 
award,  and  thereafter  paid  to  the  clerk  of 
the  court  below  the  amount  of  said  award, 
and  took  possession  of  said  strip  of  land  de- 
scribed in  the  Instrument  of  appropriation, 
and  constructed  its  railroad  thereon.  Appel- 
lees received  said  money  from  the  clerk,  and 
filed  no  exceptions  to  the  award.  To  appel- 
lees' answer  averring  paid  facts  appellant 
replied  that  it  paid  said  money  to  said  clerk 
and  took  possession  of  said  strip  of  land 
without  any  intention  of  waiving  Its  right  of 
appeal  or  of  confirming  the  amount  of  said 
award,  but  solely  for  tbe  purpose  of  obtain- 
ing tbe  right  to  enter  upon  said  strip  of  land 
and  construct  its  railroad  thereon  while 
awaiting  the  determination  of  the  amount 
of  damages  on  appeal.  The  court  below 
held  that  by  the  payment  of  said  award  to 
the  clerk  appellant  was  estopped  from  prose- 
cuting its  exceptions  to  said  award,  and  ren- 
dered final  judgment  against  appellant. 
-  The  question  to  be  determined  in  this  case 
is  whether,  in  the  exercise  of  the  power  of 
eminent  domain  under  section  6180  (3907), 
supra,  a  railroad  company,  if  It  excepts  to 
the  award,  pays  the  amount  assessed  to  the 
clerk,  and  takes  possession  for  the  purpose 
of  constructing  its  railway,  is  thereby  es- 
topped from  prosecuting  its  appeal.  Appel- 
lees Insist  (1)  that  appellant  having  vol- 
untarily paid  the  amount  assessed,  and  taken 
possession  of  the  land  and  constructed  its 
road  thereon,  has  accepted  the  benefit  of  the 
awardv  and  cannot  appeal  therefrom,  citing 
McGrew  v.  Grayston,  144  Ind.  167,  41  N.  E. 
1027;  Sonntag  v.  Klee,  148  Ind.  538,  47  N.  E. 
962;  Holland  v.  Spell,  144  Ind.  561,  42  N.  E. 
1014;  Baltimore,  etc.,  Ry.  v.  Johnson,  84  Ind. 
420;  section  644,  Bums'  Ann.  St.  1901  (sec- 
tion 632,  Rev.  St  1881  and  section  632;  Hor- 
ner's Ann.  St  1901);  (2)  that  no  appeal  can 
be  taken  from  a  judgment  by  a  party  who 
voluntarily  pays  the  same.  It  Is  provided  by 
section  644,  Bums'  Ann.  St  1901  (section 
632,  Rev.  St  1881,  and  section  632,  Homer's 


Ann.  St  1901),  supra,  that  "the  party  obtain- 
ing a  judgment  shall  not  take  an  appeal  aft- 
er receiving  any  money  paid  or  collected 
thereon."  This  provision  applies  only  to 
judgments  which  are  made  appealable  to  the 
Supreme  and  Appellate  Courts.  It  is,  bow- 
over,  a  general  rule  that  a  party  who  ac- 
cepts tbe  benefit  of  a  judgment  waives  tbe 
right  to  prosecute  an  appeal  from  it  Hol- 
land T.  Spell,  144  Ind.  561,  564,  42  N.  E.  1014. 
and  authorities  cited;  Elliott* s  Appellate  Piro- 
cedure^  S§  150,  161;  Ewbank's  Manual,  i 
112.  This  rule  was  enforced  In  Baltimore, 
etc.,  Co.  V.  Johnson,  supra,  in  whidi  it  was 
held  that  when  benefits  are  awarded  to  a 
landowner  in  condemnation  proceedings  un- 
der section  6160  (3907),  supra,  an  acceptance 
of  the  sum  awarded  will  preclude  him  from 
prosecuting  an  appeal.  It  has  been  held  by 
this  court,  however,  that  payment  of  a  judg- 
ment by  a  defendant  does  not  estop  him 
from  .prosecuting  an  appeal  from  such  judg- 
ment Armes  v.  Chappel,  28  Ind.  469;  Dick- 
ensheets  v.  Kaufman,  29  Ind.  164;  Hill  v. 
Starkweather,  30  Ind.  434;  Belton  v.  Sinitb, 
45  Ind.  291;  Bruce  v.  Smith,  44  Ind.  1,  10; 
Ewbank's  Manual,  S  112,  p.  163;  ElUott's 
Appellate  Procedure,  151,  152;  2  Cyc.  p.  647, 
and  note  58.  Elliott's  Appellate  Procedure. 
(  152,  says:  "It  is  obvious  that  there  is  an 
essential  difference  between  one  who  pays  a 
judgment  against  him  and  one  who  accepts 
payment  of  a  sum  awarded  by  a  judgment 
Payment  by  a  party  against  whom  a  judg- 
ment is  rendered  may  often  be  necessary  to 
protect  his  property  from  sacrifice,  and  what 
a  party  does  to  prevent  the  sacrifice  of  bis 
property  cannot  with  any  tinge  of  Justice, 
be  held  to  preclude  him  from  assailing  tbe 
judgment"  Section  6160  (3907),  supra,  under 
which  this  proceeding  was  brought,  provides 
that  upon  the  retum  of  the  assessment  tbe 
"corporation  shall  pay  the  clerk  the  amount 
thus  assessed,  or  tender  the  same  to  tbe  par- 
ty in  whose  favor  the  damages  are  awarded 
or  assessed;  and  on  making  payment  or  ten- 
der thereof  in  the  manner  herein  required  it 
shall  be  lawful  for  the  corporation  to  hold 
tbe  interests  in  such  lands  or  materials  so 
appropriated  •  •  •  for  the  uses  afore- 
said. •  •  •  The  award  of  said  arbitra- 
tors may  be  reviewed  by  the  circuit  court 
or  other  court  in  which  such  proceedings 
may  be  had,  on  written  exceptions  filed  by 
either  party  In  the  clerk's  office,  wltbln  ten 
days  after  the  filing  of  such  award:  •  *  • 
provided,  that  notwithstanding  such  appeal, 
such  company  may  take  possession  of  tbe 
property  therein  described,  as  aforesaid,  and 
the  subsequent  proceedings  on  tbe  appeal 
shall  only  affect  the  amount  of  compensa- 
tion allowed."  Here  is  an  express  grant 
of  tbe  right  of  appeal  from  the  award  of 
the  appraisers,  with  a  provision  that  "not- 
withstanding such  appeal,  such  company 
may  take  possession  of  the  property  therein 
described,  as  aforesaid,  and  tbe  subsequent 
proceedings  on  appeal  shall  only  affect  tbe 
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amoTmt  of  the  compensation  allowed";  that 
is,  while  the  appeal  is  pending,  the  railroad 
may  be  constructed  on  said  property.  In 
Indianapolis,  etc.,  R.  Co.  t.  Brower,  12  Ind. 
374,  a  condemnation  case  under  a  law  which 
contained  no  proviso  In  regard  to  the  com- 
pany taking  possession  of  the  property, 
where  there  was  an  appeal,  like  that  in  sec- 
tion 5160  (3907),  supra,  the  award  was  paid 
by  the  company  and  was  received  by  the 
landowner.  Thereupon  the  company  appeal- 
ed, and  on  motion  of  the  landowner  reciting 
the  payment  the  circuit  court  dismissed  the 
appeal  from  the  award.  This  court,  in  re- 
versing said  ruling,  said:  "It  is  insisted  that, 
If  an  appeal  is  permitted  In  this  case,  it  is  at 
the  expense  ot  the  twenty-flrst  section  of 
the  BUI  of  Rights  of  our  state  Oonstitution, 
which  provides  that  no  man's  property  shall 
be  taken  by  law,  etc.,  without  compensation 
first  assessed  and  tendered;  that  upon  such 
assessment  and  payment  to  the  satisfaction 
of  the  owner  of  the  land  the  applicant  is 
at  liberty  to  enter  immediately  upon  the 
land  thus  condemned;  and  that  the  payment 
of  the  amount  assessed,  followed  by  the  en- 
try upon  the  land,  was  virtual  acquiescence 
In  the  determination  arrived  at.  We  do  not 
view  it  in  that  light.  We  think  that  under 
the  provisions  of  the  Constitution  referred 
to  it  was  the  duty  of  the  appellants  to-  tender 
the  amount  assessed  before  the  right  to  en- 
ter could  arise.  If  it  was  Important  to  the 
interest  of  the  appellants  that  the  entry 
should  be  made  immediately,  before  the  ap- 
peal from  the  Judgment  upon  the  assessment 
could  be  finally  disposed  of,  we  think  the 
party  seeking  to  make  the  entry  would  not 
be  precluded  from  further  litigating  the 
amount  of  the  damages  by  making  such  a 
tender  as  would,  under  the  constltntlonal 
provision,  authorize  him  to  enter  on  the 
lands.  The  tender  at  that  stage  of  the  pro- 
ceedings would  have  to  be  the  full  amount 
of  the  assessment.  We  do  not  think  the 
fact  that  the  defendant  accepted  the  tender 
changes  the  rights  of  the  parties."  It  was 
held  in  Fort  St,  etc.,  v.  Peninsular,  etc,  103 
Mich.  637,  61  N.  W.  1007,  that  the  right  of 
appeal  is  not  lost  to  the  condemnor  by  pay- 
ing the  award  and  taking  possession  of  the 
land  pending  the  appeal  The  following  au- 
thorities also  sustain  the  view  adopted  by 
tills  court  in  Baltimore,  etc.,  R.  Co.  v.  Brow- 
er, supra;  Fort  St.,  etc.,  Co.  v.  Backus,  92 
Mich.  33,  52  N.  W.  790;  Oliver  v.  Union,  etc., 
R.  Co.,  83  Ga.  258.  9  S.  B.  1066;  Matter  of 
N.  Y.  W.  S.  &  B.  R.  Oo.,  20  Hun,  646;  Id., 
94  N.  y.  287;  St  Louis,  etc.,  Co.  v.  Evans, 
85  Mo.  307;  Commouwealtb  v.  Hall,  8  Pick. 
4«);  Peterson  v.Ferreby,  30  Iowa,  327;  Chi- 
cago, etc.,  Co.  v.  Phelps,  125  111.  482,  17  N. 
B.  760;  7  Bncy.  Pleading  and  Practice,  632, 
633;  2  Lewis  on  Eminent  Domain  (2d  Ed.) 
I  556,  p.  1226;  Mills,  Eminent  Domain  (2d 
Ed.)  f  138. 


It  has  been  uniformly  held  by  this  court 
that  the  payment  to  the  clerk  of  damages 
awarded  by  the  appraisers  under  section 
5160  (3907),  supra,  gives  the  railroad .  com- 
pany a  right  to  Immediate  possession,  and 
a  prima  facie  claim  to  the  land,  subject  to 
an  appeal  in  10  days  after  the  award  Is 
filed.  If  no  appeal  is  taken  at  the  end  of 
10  days,  the  title  vests  and  relates  back  to 
the  date  of  payment;  but  U  an  appeal  is 
taken,  no  title  vests,  and  the  company  has 
only  the  rights  of  a  licensee  under  the  stat- 
ute to  hold  possession  and  proceed  with  the 
construction  of  the  road  pending  litigation. 
When  the  compensation  has  been  fully  fixed 
on  appeal,  then  the  company  must  pay  or 
tender  the  additional  compensation  fixed,  if 
any,  and  on  failure  to  do  so  it  acquires  no 
title  to  the  land,  and  its  license  to  hold  pos- 
session and  prosecute  its  work  ceafies.  Lake 
Erie,  etc.,  R.  (3o.  t.  Klnsey,  87  Ind.  614; 
Pittsburg,  etc.,  Ry.  Co.  v.  Swinney,  97  Ind. 
586,  502,  593;  Terre  Haute,  etc.,  R.  Co.  v. 
Crawford,  100  Ind.  550,  557;  Consumers', 
etc.,  Co.  Y.  Harless,  131  Ind.  446,  452;  453, 
29  N.  E.  1062, 16  L.  R.  A.  505,  and  authorities 
cited;  Sowers  v.  Cincinnati,  etc.,  B.  Co.  (Ind. 
Sup.)  71  N.  B.  134,  136,  187.  In  Pittsburg, 
etc.,  R.  Co.  V.  Swinney,  97  Ind.  586,  592,  it  is 
said  that  ttie  statute  here  in  question  "treats 
the  filing  of  exceptions  to  the  award  of  ap- 
praisers appohited  upon  the  application  of  a 
railroad  company  as  an  appeal  from  the 
award  to  the  court  under  whose  authority 
the  appraisers  were  appointed,  and  has.  in 
connection  with  the  authority  to  appeal  in 
that  way,  a  proviso  as  follows:  'Provided 
that,  notwithstanding  such  appeal,  such  com- 
pany may  take  possession  of  the  property 
therein  described,  as  aforesaid,  and  the  sub- 
sequent proceedings  on  the  appeal  shall  only 
affect  the  amount  of  compensation  to  be  al- 
lowed.' This  proviso  served  as  a  license  to 
the  appellant  to  enter  into  and  to  continue 
In  the  possession  of  the  property  in  dispute 
pending  the  litigation  which  became  neces- 
sary to  determine  the  amount  of  compensa- 
tion which  it  should  be  required  to  pay  to 
enable  it  to  acquire  title." 

It  is  evident  under  the  authorities  cited 
that  when  a  railroad  company  appeals  from 
the  award  within  the  10  days  allowed,  and 
pays  the  award  to  the  clerk  for  the  purpose 
of  entering  upon  the  property  described  in 
the  Instrument  of  appropriation,  that  such 
a  payment  is  not  a  voluntary  payment  In  a 
legal  sense,  and  the  company  Is  not  thereby 
estopped  from  prosecuting  its  appeal. 

Objection  is  made  to  the  form  of  the  de- 
murrer to  the  answer,  but  a  demurrer  sub- 
stantially the  same  In  form  was  held  suf- 
ficient in  Lewellen  y.  Crane,  113  Ind.  289, 
15  N.  B.  515;  Toung  v.  Wardw,  94  Ind.  357. 

Judgment  reversed,  with  InstmctlonB  to 
sustain  appellant's  demurrer  to  appellees'  an- 
swer. 
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DAILY,  Comity  Awwof.  ▼.  WASHINGTON 

NAT.  BANK.    (No.  a0,80a) 
(Sapt«m«  Court  of  Indiana.     Nov.  18,  1904.) 

TAXATIO;*— OVtSSIOR  TO  BRUBR  PBOPKBTT— 
PSOOKKOIIlaS  rOB  inSPBCriOIf  of  books- 
appeal  —  PABTm—AKBHDIHO  AsaiemuNT* 
OP  EBBOS. 

1.  Where  a  eountj  aasesaor  filei  an  affidavit 
nnder  Act  March  6,  1891,  {  84,  relative  to  tax- 
ation, as  amended  By  Act  March  5,  1901  (Acts 
1901,  p.  109),  itatinc  that  he  believea  a  banl( 
has  in  iti  poiaenion  papers  showinc  an  nnlaw- 
fnl  omission  by  H.  to  return  propertr  for  taxa- 
tion, and  thereon  an  order  is  entered  awardins 
to  him  a  writ  against  the  bank  to  permit  him 
to  inspect  Uie  property,  whereupon  the  banlc  ap- 
pears, and  flies  a  petition  to  amend  the  order 
and  dismiss  the  proceedings,  the  assessor  Is  a 
party  to  the  judgment  denying  tlw  petition,  and 
most  be  made  a  party  to  tlM  appc«l  therefrom 
by  the  bank. 

ZThe  Supreme  Court  baa  no  authority  to 
depart  from  the  requirement  of  rule  4  (B5  N. 
B.  iv)  that  amendment  of  the  assignment  of 
errors  shall  not  be  made  after  submission  of 
the  cause,  except  on  notice  and  leave  applied 
for  in  writing. 

Appeal  from  Circuit  Court  Daviess  Cono- 
ty;   H.  L  Houghton,  Judge. 

In  tbe  matter  of  the  petition  of  John  Dally, 
county  assessor,  for  writ  against  the  Wash- 
ington National  Bank,  to  show  papers  of 
Francis  M.  Hamed.  From  a  Judgment  the 
bank  appeals.    Appeal  dismissed. 

Hastings,  Allen  &  Hastings,  Padgett  * 
Padgett,  and  O'Neall  A  O'Neall,  for  appel- 
lant Heffeman  &,  Mattlngly.  and  Gardiner 
ft  Sllmp,  for  appellee. 

HADLEY,  J.  John  Dally,  as  connty  as- 
sessor  of  Daviess  county,  flled  in  the  Daviess 
drcult  court  bis  affidavit  under  section  34  of 
the  "Act  concerning  taxation,"  as  amended 
by  the  act  approved  March  6, 1901  (Acts  1001, 
p.  109),  stating  therein  that  he  believed  the 
Washington  National  Bank  had  In  its  posses- 
sion and  under  Its  control  certain  specified 
books  and  papers  tending  to  show  the  un- 
lawful omission  by  one  Hamed  of  taxable 
property,  etc.  The  court  entered  an  order 
upon  the  affidavit  awarding  said  county  as- 
sessor a  writ  against  said  bank  command- 
ing It  to  permit  said  assessor  to  Inspect  so 
much  of  said  books  and  papers  as  pertained 
to  the  business  transactions  of  Harned  with 
the  bank.  Upon  the  entry  of  said  order  the 
Washington  National  Bank  appeared  and 
flled  In  the  cause  its  verified  petition  praying 
the  court  for  reasons  set  forth,  to  set  aside, 
cancel,  and  annul  said  order,  and  dismiss 
the  proceeding.  The  court  after  hearing  and 
considering  the  petition,  overruled  it  to 
which  ruling  said  bank  duly  excepted,  and 
brings  this  appeal. 

At  the  outset  we  are  confronted  with  a 
motion  to  dismiss  the  appeal  tor  an  insof- 
Sclent  assignment  of  errors.  The  proceed- 
loc,  when  begun,  was  ex  parte  John  Dally, 
connty  assessor  of  Daviess  county.  But 
when  the  Washington  National  Bank  volun- 
tarily came  Into  the  case  and  challenged 


tbe  order  made  fai  fiiTor  «f  said  aneMor, 
and  Invoked  the  Judgment  of  the  court  upon 
its  petition  that  tiie  order  In  f avw  «f  th* 
assessor  be  annulled  and  the  proceeding  dls> 
missed,  the  case  from  that  moment  became 
an  adversary  proceeding,  and  Dally,  asses- 
sor, was  as  much  a  party  to  the  Judgment 
appealed  from  as  the  Washington  National 
Bank.  The  record  recites:  "Comes  again 
the  petitioner  by  hla  attorneys,  and  now 
cornea  the  Washington  National  Bank  by 
Hastings,  Allen  and  Hastings,  and  Padgett 
and  Padgett  It*  attorneys,  and  files  its  vert' 
fled  petition,  •  •  •  and  the  court  bar- 
ing heard  said  i>etitlon,  and  being  folly  ad> 
vised,"  denies  the  same^  to  which  mllnr 
the  bank  at  the  time  excited,  and  prayed 
an  appeal  to  the  Supreme  Court  John  Dally, 
as  county  assessor  of  Daviess  county.  Is  not 
made  a  party  to  the  appeal.  Indeed,  there 
Is  no  appellee  mentioned  either  In  the  en- 
titling or  body  of  the  assignment  Not  bar- 
ing been  made  a  party,  this  court  has  no 
Jurisdiction  over  the  county  assessor,  and  we 
cannot  therefore,  determine  the  appeal  upon 
Its  merits.  Bx  parte  Sullivan,  164  Ind.  440^ 
S6  N.  B.  911;  North  r.  Davlsson,  1B7  Ind. 
610,  62  N.  E.  447:  Kreuter  r.  English  lAke 
Land  Co.,  168  Ind.  872,  66  N.  B.  4^  and  cases 
collated. 

In  its  brief  upon  the  motion  to  dismiss  ap- 
pellant requests  that  If  the  court  concludes 
that  the  assignment  of  errors  is  insufficient 
leave  be  granted  to  amend..  We  have  no 
authority  to  depart  from  the  requirements  of 
rule  4  of  this  court  (65  N.  B.  Iv).  SUta  V. 
Lankford,  168  Ind.  34,  62  N.  a  624. 

Appeal  dismissed. 

(IM  Ind.  ») 

FIELD  r.  CAMPBELL   (No.  20,479.)  & 
(Supreme  Court  of  Indiana.    Nov.  16,  1904.)  ' 

MABBIKD  WOITEN  —  SEFABATX  ESTATES — OOR' 
TBACT  OP  SUBETTSBIF— LIABILrrr— BOBBOW- 
INO  or  KONET— STATHTOBT  DUTY  OP  LEKDEB 
—  CHABACrBB  OP  TBAKSAOTIOR  —  LBNDEB'fl 
nUTT  TO  OETEBUINE— BVIDBIfCK— WART  OV 
DUE   CABE— MOBTOAOBS. 

1.  Under  Barns'  Ann.  St  1901,  1-6964,  pro- 
viding that  a  married  woninn  shall  not  enter 
into  any  contract  of  suretyship,  whether  or  not 
a  married  woman  is  a  surety  or  principal  on 
any  obligation  is  to  be  determined  not  from  the 
form  of  the  contract  but  from  whether  she  re- 
ceived in  person  or  by  benefit  to  her  estate  the 
consideration  on  which  the  contract  depends. 

2.  Under  Burns'  Ann.  St  1901,  f  6961,  mak- 
ing a  married  woman's  contract  of  suretyship 
void,  there  can  be  no  recovery  on  her  eorety- 
ship  undertaking,  except  where  the  facts  are 
sudi  that  the  person  wno  accepted  it  was  rea- 
sonably Justified  in  supposing  and  did  suppose 
that  she  was  not  only  a  principal  In  name,  but 
also  in  fact 

S  Where  one  who  contemplated  loaning  mon- 
ey directed  another  to  appraise  the  land  offered 
as  security  to  procure  an  abstract  and  to  deter- 
mine whether  the  title  was  good  and  unincum- 
bered, and.  If  so,  to  make  the  loan,  the  lendec 
was  charged  with  notica  of  a  recorded  Btort- 
rage. 

1 1.  See  Hiuband  and  Wife,  ToL  26,  Cent  Die.  H 
<a,  129.  630. 
^  Rebeaxlns  denied. 
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4.Th«  qncBtioii  wkether  «m  le«nin(  money 
to  •  married  woman  made  aacfa  an  InTestica- 
tlon  aa  would  warrant  him  in  treating  the  wo- 
aian  aa  a  principal  in  the  transaction  is,  when 
the  facts  are  nndiapated,  a  question  of  law. 

5i  In  an  action  on  a  note  and  to  foreclose  ■ 
Mortgage  given  b;  a  married  woman,  eWdenoe 
conaidered,  and  fteZd  to  show  that  ue  lender 
was  guilty  of  such  want  of  care  in  attempting 
to  ascertain  whether  the  woman  was  acting  in 
tbt  transaction  aa  a  principal  that  the  obliga- 
tion, which  was  one  of  suretyship,  could  not  be 
enforced  a^inst  her ;  Burns'  Ann.  St.  1901,  i 
0804.  making  a  married  woman's  contract  of 
Boiebrsbip  void. 

6.  Where  a  married  woman  azecates  a  mort- 
gage on  her  proper^,  she  acting  as  a  guarantor 
of  a  debt  preTiousiy  Incurred  oy  another,  she 
cannot  then  legally  charge  her  estate  by  bor- 
rowing money  to  veiieTe  her  property  of  the 
mortgage ;  Bums'  Ana.  St  1901,  }  69i34,  mak- 
ing a  married  woman's  contract  of  suretyship 
ToTd. 

7.  The  fact  that  a  husband  was  In  need  «t 
money  to  indemnify  the  sureties  on  his  bond 
aa  eoonty  treasurer  did  not  render  a  contract 
niade  by  the  wife,  under  which  she  borrowed 
money  to  assist  the  husband,  a  Talid  one ;  Bums' 
Abb.  St.  1901.  |  6964,  nuoing  a  married  wo- 
man's contract  of  •nretyahlp  toU. 

Appeal  firom  Clrcait  Conrt,  Washington 
Ooimty;  Wm.  O.  Utx,  Special  Jndge. 

Action  by  Jobn  A.  Campbell,  as  adminis- 
trator of  Van  R,  Noblett^  deceased,  against 
Matilda  BL  Field.  Prom  a  Judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.  Trana- 
terred  from  Appellate  Court  under  anbdivi- 
■lon  2,  i  1337],  Bums'  Ann.  St  1901.  Be- 
Tersed. 

See  67  N.  E.  1040;  68  N.  B.  911. 

GaTln  ft  Davis,  M.  B.  Hottel.  J.  J.  Giles, 
and  McOart  A  Talbot,  for  appellant  El- 
Uott  ElUott  &  UtUeton  and  W.  J.  Buskiric, 
tor  appellee. 

GILLinTF,  J.  This  is  a  second  appeal. 
See  Field  t.  Noblett,  154  Ind.  860,  66  N.  B. 
841.  As  the  action  now  stands,  John  A. 
Campbell,  as  administrator  of  Van  R.  Nob- 
lett,  deceased,  is  seeking  to  recover  against 
appellant  on  a  note  knd  to  foreclose  a  real 
estate  mortgage  which  she  and  her  hnsband 
executed  to  secure  said  note.  Certain  spe- 
cial paragraphs  of  answer  sufficiently  pre- 
sent the  question  of  her  suretyship.  The 
Seneral  denial  and  special  paragraphs  of 
estoppel  were  pleaded  by  way  of  reply.  The 
court  found  for  appellee,  and  rendered  a 
Judgment  and  a  decree  in  his  favor.  The 
question  is  duly  presented  whether  the  find- 
ing was  contrary  to  law. 

It  appears  from  the  evidence  that  in  No- 
vember, 1890,  the  term  of  Joseph  J.  Field  ail 
treasurer  of  Orange  coimty  expired.  Be  was 
owing  at  the  time,  on  account  of  his  office, 
about  $12,000,  but  the  deficit  was  not  dis- 
covered until  subsequently,  when  a  report 
was  made  to  the  state.  January  10, 1891,  he 
and  his  wife,  the  appellant  herein,  executed 
to  his  bondsmen  a  mortgage  covering  all  of 
tbe  real  estate  of  each  of  said  mortgagors, 
conditioned '  to  save  the  mortgagees  bann-- 
oa  account  of  fhelr  suretyship.    The 


mortgage  was  xecorded  January  12,  1891. 
A  few  days  subsequently  Joseph  J.  Field 
applied  to  Van  R.  Noblett  for  a  loan  of  the 
above  amonnt,  and  proposed  to  secure  the 
same  by  a  mortgage  upon  his  own  real  es- 
tate. Noblett  offered  to  loan  $9,000  on  said 
real  estateb  but  declined  to  tokn  more,  for 
the  reason  that  he  regarded  the  security  as 
insnffident  A  few  days  later  appellant  ap- 
plied in  penon  to  Noblett  to  borrow  |3,000 
upon  her  real  estate.  He  asked  her  if  she 
wanted  the  money  for  her  own  use,  and  she 
answered  that  she  did.  Noblett  stated  that 
he  was  willing  to  make  the  loan,  provided 
the  title  was  good  and  unincumbered  and 
the  land  worth  96,000,  she  to  pay  the  ex- 
pense of  the  transaction.  Appellant  agreed 
to  his  proposition:  He  then  directed  one 
Hicks,  who  was  at  the  time  the  cashier  of 
a  bank  at  Orleans,  Ind.,  to  appraise  the  land, 
and,  if  it  was  worth  $6,000,  he  was  author^ 
iked  to  precnre  an  abstract,  and  determine 
whether  the  title  was  good  and  unlncilm- 
bered,  and.  If  so,  he  was  to  make  the  loan. 
As  to  the  relation  of  Hicks  to  the  transac- 
tion, Noblett  testified  in  part  as  follows: 
"I  anthorlsed  Hicks  to  go  and  get  the  ab- 
stract and  find  ont  if  the — ^whether  it  was 
good  and  unincumbered,  and,  if  he  thonght 
It  was,  then  he  might  take  the  mortgage  for 
this  amonnt"  On  cross-examination  Noblett 
was  asked  this  question:  "Didn't  yon  learn, 
Mr.  Noblett,  that  Mrs.  Field  and  her  bus- 
band  had  mortgaged  all  of  his  property,  and 
also  her  property,  for  the  purpose  of  saving 
harmless  the  bondsmen  of  Mr.  Field,  while 
he  was  treasurer?"  The  witness  answered: 
"Well,  I'd  heard  say.  I  knew  that  They 
had  some  fear  about  that — ^that  their  prop- 
erty was  all  mortgaged."  Hicks  appraised 
the  lands  offered  as  security,  for  each  loan, 
and  he  also  procured  and  passed  on  the  ab- 
stracts. Noblett  further  testified  on  cross- 
examination  that  he  received  a  report  from 
Hicks  that  tbe  title  to  the  real  estate  of  ap- 
pellant was  good,  that  there  was  no  incum- 
brance, and  that  it  would  be  a  sufficient 
security  for  $3,000.  Afterwards,  on  Feb- 
ruary 2,  1891,  Noblett  deposited  $12,000  In 
said  bank,  taking  two  certificates  of  deposit, 
one  for  $9,000  and  the  other  for  $3,000.  The 
latter  certificate  was  indorsed,  *Tay  to  W.  T. 
Hicks,  for  ben^t  of  Mrs.  Matilda  Field. 
Van  R.  Noblett,"  and  the  certificate  was 
tnmed  over  to  Hicks.  The  other  certificate 
Was  apparently  placed  under  the  control  of 
Hicks,  since  he  closed  up  both  loans.'  Feb- 
ruary 13,  1891,  the  bondsmen  of  Joseph  J. 
Field  executed  to  Hicks  a  power  of  attor- 
ney, authorizing  him  to  release  said  indem- 
nity mortgage  upon  the  payment  to  the  treas- 
urer of  Orange  county  of  $12,701.74  "on  the 
amount  of  his  (Field's)  indebtedness  to  said 
county."  Hicks  drew  the  notes  and  mort- 
gages, and  consummated  both  loans  on  the 
same  day,  Febraary  14,  1891.  On  the  morn- 
ing of  that  day  appellant  came  to  the  town 
of  Orleans.    She  bad  no  knowledge  that  a 
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mortgase  '^u  to  be  executed  at  that  time. 
A  person,  who  was  a  notary  public,  met  her 
at  a  drug  store,  and  she  there  signed  the 
note  and  mortgage  In  question,  and  also 
Joined  her  husband  in  the  $9,000  mortgage 
on  his  lands.'  She  then  accompanied  the 
person  who  had  taken  her  acknowledgment 
to  the  bank.  One  Ellis,  who  was  her  hus- 
band's successor  in  office,  was  in  the  bank 
at  the  time.  Hicks  counted  ont  $3,000  to 
her,  and -she  receipted  the  payment  on  the 
certificate.  She  took  the  money  to  the  drug 
store  at  once,  where  her  husband  was  In 
waiting,  and  handed  the  money  to  him.  He 
immediately  went  with  it  to  the  bank.  Ellis 
testified  that  on  that  day  Field  paid  him 
$3,000  in  cash  and  $8,334.74  In  a  check  or 
checks  on  said  bank,  and  that  the  aggregate 
of  said  amounts  was  the  sum  then  due  from 
Field  according  to  the  footings  of  the  books. 
Hicks  afterwards  entered  of  record  a  re- 
lease of  the  indemnity  mortgage.  There  Is 
and  can  be  no  question  made  upon  the  evi- 
dence that  the  $3,000  paid  to  EUls  was  the 
money  received  by  appellant  We  are  un- 
able to  find  that  Noblett  testified  that  be 
believed  the  statement  of  appellant  that 
"she  desired  the  money  for  her  own  use"  to 
be  trae. 

Connsd  for  appellant  contend  that  the 
note  and  the  mortgage  sued  on  are  void  un- 
der section  6964,  Bums'  Ann.  St  1901.  That 
sectiiHi  is  as  follows:  "A  married  woman 
shall  not  enter  Into  any  contract  of  surety- 
ship, whether  as  indorser,  guarantor,  or  in 
any  other  manner;  and  such  contract,  as 
to  her,  shall  be  void."  It  Is  the  contention 
of  appellee's  counsel  that  the  loan  was  made 
to  appellant  upon  the  representation  that 
she  desired  It  for  her  own  use,  and  that 
Noblett  was  not  bound  to  see  to  the  appli- 
cation of  the  money  which  he  furnished  her. 
It  Is  settled  law  In  this  state  that  whether 
or  not  a  married  woman  Is  surety  or  prin- 
cipal on  a  promissory  note  or  other  obliga- 
tion is  to  be  determined,  not  from  the  form 
of  the  contract,  nor  from  the  basis  upon 
which  the  transaction  was  had,  but  from  the 
Inquiry  as  to  whether  she  received  In  person 
or  In  benefit  to  her  estate  the  consideration 
npon  which  the  contract  depends.  Field  v. 
Noblett,  154  Ind.  860,  56  N.  B.  841;  Har- 
baugh  V.  Tanner  (Ind.  Sup.)  71  N.  B.  145, 
and  cases  cited.  It  does  not  admit  of  ques- 
tion that  a  married  woman  may  borrow 
money  for  herself,  and  that  her  subsequent 
disposition  of  it,  whatever  that  may  be,  will 
not  invalidate  her  promise  to  repay.  Bouvey 
V.  McNeal,  126  Ind.  641,  26  N.  B.  396;  Cum- 
mlngs  V.  Martin.  128  Ind.  20,  27  N.  B.  173. 
If,  however.  It  appears  that  an  elaboration 
of  outward  details  was,  as  both  parties 
knew,  but  a  cloak  to  cover  an  attempt  to 
conclude  a  contract  in  violation  of  the  stat- 
ute, the  Indirection  In  method  by  which  they 
have  proceeded  will  not  avail  to  save  the 
transaction.  Webb  v.  John  Hancock,  etc., 
Cc  162  Ind.  616,  69  N.  B.  1006;    Long  v. 


Crosson,  119  Ind.  3,  21  N.  B.  450,  4  L.  B.  A. 
783.  As  was  said  in  the  case  last  cited: 
"Whatever  device  may  be  resorted  to  for  the 
purpose  of  evading  the  statute,  if  the  per- 
son seeking  tQ  enforce  the  contract  knew  of 
or  participated  in  the  design,  or  purposely  re- 
mained ignorant,  courts  will  deal  with  the 
transaction  according  to  its  substance,  re- 
gardless of  the  form  In  which  it  may  have 
been  disguised."  But  It  is  not  necessary  tliat 
the  party  loaning  the  money  should  actually 
have  been  a  party  to  the  violation  of  the 
statute.  Being  advised  of  the  fact  that  the 
woman  is  covert  he  stands  charged  with  a 
knowledge  of  her  disability.  A  married 
woman  has  no  power  to  deal  as  principal  If 
she  is  in  fact  a  surety.  Vogel  v.  Lelcbner, 
102  Ind.  55,  1  N.  B.  554;  Andryslak  v.  Sat- 
koskl,  159  Ind.  428,  63  N.  E.  854,  65  N.  B. 
286.  There  can  be  no  evasion  of  the  statute 
upon  the  part  of  the  person  who  accepts  an 
obligation  that  the  woman  is  powerless  to 
Issue,  and  she  could  not  escape  the  statutory 
prohibition  ezc^t  for  the  fact  that  she  may 
be  bound  by  an  estoppel  in  pals.  As  the 
statute  puts  a  married  woman,  under  dis- 
ability, there  can  be  no  recovery  upon  her 
suretyship  undertaking,  except  where  the 
facts  were  such  that  the  person  who  accept- 
ed It  was  reasonably  Justified  in  supposing, 
and  did  suppose,  that  she  was  not  only  a 
principal  in  name,  but  also  In  fact  In  all 
ordinary  circumstances,  at  least,  there  must 
be  some  degree  of  active  diligence  upon  the 
part  of  a  lender  to  ascertain  the  purpose  for 
which  a  woman  whom  he  knows  to  be  mar- 
ried is  borrowing  money.  It  was  said  in 
Cupp  V.  Campbell,  103  Ind.  218,  2  N.  E.  565, 
that:  "One  contracting  an  incumbrance  on  the 
estate  of  a  married  woman  cannot  however, 
deal  with  her  at  arm's  length,  knowing  that 
she  is  married,  and  that  by  law  she  is  pro- 
hibited from  contracting  for  the  benefit  of 
another;  and,  knowing  that  she  is  about' to 
incumber  her  separate  estate  in  his  favor, 
he  is  bound  to  Inquire  concerning  the  con- 
sideration, and  ascertain,  tf  he  may,  by  rea- 
sonable inquiry  from  Ker,  whether  It  Is  for 
her  benefit  or  for  the  benefit  of  another; 
and,  unless  misled  by  the  conduct  or  rep- 
resentations of  the  wife,  he  will  be  held  to 
have  acquired  a  knowledge  of  the  facts 
which  prudent  Inquiry  would  have  disclos- 
ed." There  may  be  a  necessity  of  farther 
Inquiry  despite  the  general  affirmation  of  the 
woman  that  she  desires  the  money  for  her 
own  use.  In  cases  where  the  circumstances 
are  such  as  to  admonish  the  lender  that  prob- 
ably she  Is  seeking  to  evade  the  statute. 
This  is  the  effect  of  the  opinion  In  Ward  ▼. 
Berkshire,  etc.,  Co.,  108  Ind.  301,  9  N.  E. 
361,  where  it  was  said:  "It  Is  not  material 
that  there  was  a  secret  agreement  between 
the  husband  and  wife,  for  Che  appellee  could 
not  be  prejudiced  by  any  agreement  of  which 
It  had  no  notice.  The  question. is,  not  what 
facts  are  known  to  the  mortgagors,  but  what 
facta  did  the  appellee  have  knowledge  of,  or 
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ought  It,  Tmder  the  circnmBtances,  to  be  char- 
ged with  having  knowledge  of?  It  is  tme 
that  the  appellee,  having  notice  of  Mrs. 
Ward's  coverture,  was  bound  to  inquire 
whether  she  had  capacity  to  make  the  con- 
tract; but  when  reasonable  care  and  dili- 
gence are  exercised  the  party  contracting 
with  the  married  woman  may  rely  upon  her 
representations.  Oupp  v.  Campbell,  supra. 
Here  reasonable  care  and  diligence  were  ex- 
ercised, for  no  other  person  than  the  mar- 
ried woman  could  so  well  Inform  the  lender 
what  she  Intended  to  do  with  the  money 
obtained  upon  the  mortgage,  and  there  were 
no  drcnmstances  indicating  that  her  repre- 
sentations were  untrue  or  even  subjecting 
them  to  sTU^icion." 

In  determining  the  extent  that  Noblett 
had  notice  of  what  was  to  be  done  with  the 
money  received  by  appellant,  it  is  Important 
to  consider  what  notice  he  himself  had,  and 
the  notice,  if  not  the  actual  knowledge, 
which  his  agent.  Hicks,  had,  and  the  notice 
based  on  the  record.  Notwithstanding  any 
conclusions  Indulged  In  by  Hicks  in  liis  tes- 
timony, it  is  plain  that  he  was  an  agent 
of  Noblett,  not  only  to  appraise  the  land, 
bat  to  pass  upon  the  title  and  conclude  the 
loan.  All  this  was  within  the  scope  of  his 
agency,  and  to  the  extent  that  he  bad  no- 
tice or  knowledge  must  notice  or  knowledge 
be  imputed  to  his  principal.  It  is  laid  down 
In  Story  on  Agency,  i  140,  that  "notice  of 
facts  to  an  agent  is  constructive  notice 
tbsxeot  to  the  principal  himself,  where  it 
arises  from,  or  is  at  the  time  c<mnected 
with,  the  subject-matter  of  his  agency;  for, 
upon  general  principles  of  public  policy.  It 
la  presumed  that  the  agent  has  communicat- 
ed such  facts  to  the  principal;  and,  if  he 
has  not,  still,  the  principal  having  intrusted 
the  agent  with  the  particular  business,  the 
other  party  has  a  right  to  deem  his  acts  and 
knowledge  obligatory  upon  the  principal." 
It  was  said  by  Lord  Broughman  In  Kennedy 
▼.  Green,  3  MyL  &  K.  699:  "The  doctrine 
of  constructive  notice  depends  upon  two  con- 
siderations: First,  that  certain  things  exist- 
ing in  the  relation  or  conduct  of  the  parties 
as  in  the  case  between  them  beget  a  pre- 
sumption so  strong  of  actual  knowledge  that 
the  law  holds  the  knowledge  to  exist  because 
it  Is  highly  improbable  that  It  should  not; 
and,  next,  that  the  policy  and  safety  of  the 
public  forbid  a  person  to  deny  knowledge 
wliile  he  is  dealing  so  as  to  keep  himself 
ignorant,  or  so  that  he  may  keep  himself 
Ignorant;  and  yet  all  the  while  let  his  agent 
know,  and  himself  perhaps  proflt  by  that 
knowledge.  In  such  a  case  it  would  be 
most  iniquitous  and  most  dangerous,  and  give 
shelter  and  encouragement  to  all  kinds  of 
fraud,  were  the  law  not  to  consider  the 
knowledge  of  one  common  to  both,  whether 
it  be  so  in  fact  or  not"  A  writer  on  the  law 
of  agency  states  the  doctrine  thus:  "The 
principal  is  chargeable  with  notice  of  all 
the  material  facts  which  come  to  the  knowl- 


edge of  his  agent  in  the  transactions  In 
which  the  agent  is  acting  for  the  principal. 
If  this  were  not  so,  a  purchaser  would  al- 
ways free  himself  from  possible  equities 
arising  from  the  acquisition  of  knowledge 
of  adverse  rights  by  purchasing  through  an 
agent  It  is  against  the  policy  of  the  law  to 
place  one  who  deals  through  an  agent  in  a 
better  position  than  one  who  deals  in  per- 
son." Huffcntt  on  Agency,  i  141.  "My  so- 
licitor," as  was  said  in  an  English  case,  "is 
my  alter  ego:  be  Is  myself.  I  stand  in  pre- 
cisely the  position  he  does  In  the  transaction, 
and  therefore  his  knowledge  is  my  knowl- 
edge; and  it  would  be  a  monstrous  injus- 
tice that  I  could  take  advantage  of  what  he 
knows  without  the  disadvantage."  Boursot 
V.  Savage,  L.  R.  2  Eq.  134.  The  fact  that 
the  mortgage  to  the  bondsmen  of  the  hus- 
band was  of  record  lifts  the  Information 
which  Noblett  admits  that  he  had  concerning 
It  above  the  plane  of  mere  rumor,  if  his 
answer  above  the  stand  is  to  be  so  con- 
strued. "Any  Instrument  affecting  the  title 
which  Is  properly  recorded  Is  absolute  notice 
to  every  one  subsequently  dealing  with  the 
title,  irrespective  of  whether  such  person 
has  examined  the  records,  or  even  had  an  op- 
portunity to  make  an  examination."  Wade 
on  Notice  (2d  Ed.)  {  97.  See,  also,  Webb  v. 
John  Hancock,  etc.,  Co.,.  162  Ind.  616,  68 
N.  B.  1006;  McPherson  y.  Rollins,  107  N.  T. 
316, 14  N.  B.  411,  1  Am.  St  Rep.  826.  Taken 
as  a  whole,  the  authorities  warrant  the  as- 
sertion that  the  notice  which  the  law  im- 
putes from  notice  to  an  agent '  or  from  the 
fact  that  an  instrument  in  the  chain  of  title 
Is  properly  of  record,  is  the  equivalent  of 
actual  notice.  We  are  not  unmindful  that 
a  false  representation  might  sometimes  lead 
a  person  who  contemplated  loaning  money 
on  real  estate  security  to  omit  to  examine  the 
record,  but  we  fail  to  perceive  how  the  effect 
of  such  a  representation  would  be  to  prevent 
an  agent  from  informing  his  principal  of 
facts  which  it  was  nevertheless  the  agent's 
duty  to  communicate,  or  why  that  should 
furnish  any  reason  for  not  conclusively  pre- 
suming, as  in  other  cases,  that  the  duty  of 
the  agent  to  communicate  facts  of  impor- 
tance to  his  principal  was  discharged.  And 
the  indulgence  of  this  presumption  in  the 
case  before  us,  thereby  Infecting  Noblett 
with  the  notice  of  Hicks,  makes  It  just,  as 
we  think,  to  hold  that  the  representation  of 
appellant  was  not  of  such  a  character  as  to 
relieve  Noblett  of  the  Imputation  of  record 
notice. 

Focusing  all  elements  of  notice  in  Noblett, 
and  we  find  that  before  the  loan  was  made 
he  knew  that  Field  and  his  wife  had  ex- 
ecuted a  mortgage  of  Indemnity  on  all  of 
the  property  belonging  to  each  of  them  to 
the  sureties  on  Field's  official  bond;  that  the 
bondsmen's  liability  was  estimated  by  them 
at  a  sum  approximating  512,000;  that  Field 
had  sought  to  borrow  $12,000  on  his  prop- 
erty, but  i^ot  being  able  to  borrow  more 
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'than  10,000,  bad  arranged  to  obtain  tbe  lat- 
ter sum;  tbat  his  wife  was  seeking  to  bor- 
row on  her  property  a  sum  equal  to  tbe 
difference  between  $9,000  and  $12,000;  that, 
after  the  full  sum  of  $12,000  had  been  prom- 
ised, and  the  money  deposited  in  the  bank 
to  make  the  loans,  the  bondsmen  had  placed 
a  power  of  attorney  to  release  the  indem- 
nity mortgage  In  the  hands  of  tbe  agent, 
in  apparent  anticipation  ttiat  an  amount  ap- 
proximating the  aggregate  of  the  proposed 
loans  would  be  paid;  and,  in  addition  to  all 
this,  Noblett  had  notice  that  the  treasurer 
was  actually  In  the  bank  while  Field  and 
ills  wife  were  closing  np  their  respective 
transactions  with  Hicks.  The  fact  that  the 
procuring  of  said  loans  and  the  paying  off 
of  Field's  public  indebtedness  were  trans- 
actions dependent  on  each  other  could  not 
hare  escaped  the  notice  of  Hicks,  since  an 
obedience  to  the  injunction  to  see  that  the 
land  was  unincumbered  made  it  his  particu- 
lar duty  to  ascertain  whether  the  money  bor- 
rowed was  to  be  used  in  such  a  way  that, 
as  attorney  in  fact,  he  would  be  able  to  re- 
lease the  indemnity  mortgage. 

As  to  the  answer  which  Noblett  testifies 
that  he  received  from  appellant  in  response 
to  his  mild  and  general  question,  it  must 
be  said,  in  view  of  the  circumstances,  that 
the  meaning  of  her  statement  was  at  least 
problematical.  It  might  have  meant  that 
the  money  was  to  be  applied  for  the  benefit 
of  herself  or  of  her  separate  estate,  or  there 
was  room  for  the  construction  that  she  an- 
swered tbat  the  money  was  "for  her  own 
use"  in  the  sense  of  "Is  it  not  lawful  for  me 
to  do  what  I  will  with  mine  own?"  Nob- 
lett'B  inquiry  was  a  very  scant  one  at  the 
l>est,  but  in  the  light  of  the  notice  of  facts 
with  which  he  was  charged  before  the  loan 
was  concluded  It  is  clear  that  to  have  asked 
appellant  the  explicit  question  as  to  whether 
she  intended  to  apply  the  money  she  was 
borrowing  on  her  husband's  shortage  was 
the  least  that  he  could  have  done  by  way  of 
Inquiry  to  furnish  a  basis  on  which  to  charge 
appellant  as  a  principal.  Had  there  been  an 
effort  to  observe  the  statute  upon  the  part 
of  Noblett  and  his  agent,  we  do  not  udder- 
stand  how  they  could  have  failed  to  per- 
ceive that  every  footprint  having  to  do  with 
tbe  loan  in  question  and  its  associated  trans- 
actions indicated  that  the  movement  of 
events  was  toward  the  consummation  of  the 
incumbering  of  appellant's  estate  to  raise 
money  to  apply  on  her  husband's  delin- 
quency. It  was  said  in  Webb  v.  John  Han- 
cock, etc.,  Co.,  162  Ind.  «16,  69  N.  B.  1006— 
a  case  very  much  like  this  in  principle:  "It 
would  appear,  when  all  of  the  facta  and 
circumstances  of  which  appellee  had  knowl- 
edge are  considered,  that  its  neglect  to  make 
further  inquiry  can  only  be  explained  upon 
the  theory  that  it  desired  to  remain  l^orant 
It  was  not  at  liberty  to  close  its  eyes,  and 
make  no  further  Inquiry  or  investigation, 
and  then,  as  it  does  in  this  action^  attempt  to 


shield  itself  upon  tbe  plea  that  It  was  Ig^ 
norant  of  the  purpose  of  appellants  to  evade 
the  law  by  executing  the  conveyances  in 
question."  The  facts  being  without  dispute, 
the  question  whether  a  lender  made  such 
inquiry  as  to  warrant  him  in  treating  the 
woman  as  a  principal  is  a  question  of  law. 
While  she  cannot  use  her  disability  as  a 
means  for  tbe  perpetration  of  fraud  upon 
those  who,  after  due  inquiry,  have  treated 
her  as  engaged  in  the  exercise  of  a  power 
she  undoubtedly  possessed,  yet  such  is  her 
status  that  there  must  be  circumstances  of 
due  inquiry  to  authorize  bet  to  be  charged 
upon  a  contract  which  she  baa  made  in 
defiance  of  law.  The  statute  represents  a 
legitimate  exercise  of  the  power  of  the  Leg- 
islature to  determine  what  is  expedient  Aa 
to  such  an  enactment  it  may  be  said  that 
when  the  legislative  department  speaks  it 
conclusively  determines  what  the  public  pol- 
icy of  the  state  is,  and  It  becomes  the  busi- 
ness of  the  courts  to  enforce  the  statnte  in 
dealing  with  transactiohs  entered  Into  in 
violation  of  its  evident  spirit,  whatever  their 
form,  to  tbe  end  tbat  tbe  declared  policy  of 
the  state  may  prevail.  The  question  in  this 
case  is  whether  there  was  due  inquiry.  We 
hold  that  the  meager  and  almost  ambiguous 
statement  which  Noblett  elicited  from  ap- 
pellant, when  considered  in  the  light  of  the 
fact  that  the  circumstances  from  the  begin- 
ning to  the  end  conspired  to  warn  him  tbat 
she  was  seeking  to  violate  the  statnte,  was 
net  sufficient  to  warrant  him  in  dealing  with 
her  upon  the  assumption  tbat  she  was  a 
principal  in  the  transaction.  It  was  his 
duty  to  observe,  and  follow  up  by  special 
Inquiry,  the  clear  indices  of  a  purpose  on 
her  part  to  evade  the  law.  Bearing  in  mind 
the  fact  tbat  Noblett  was  not  autborieed  to 
deal  with  appellant  on  the  basis  of  her  being 
sui  Juris,  and  that  the  statnte  is  to  be  en- 
forced against  ail  who  cannot  claim  that 
after  due  care  they  were  deceived  into  the 
belief  that  they  were  dealing  with  a  prin- 
cipal, we  deem  It  clear  that  there  was  in  the 
transaction  before  us  such  a  want  of  care  t» 
ascertain  'tbe  purpose  for  which  the  loan 
was  to  be  made  that  the  transaction  should 
be  condemned  as  a  violation  of  law.  The 
question  is  not  presented  to  us  as  one  in- 
volving the  weight  of  the  Evidence.  It  is 
a  case  where  the  legal  effect  of  the  evidence 
was  misapprehended  by  the  trial  court 
State  V.  Forsythe,  147  Ind.  466,  44  N.  E.  683, 
33  L.  K.  A.  221. 

We  have  thus  far  dealt  with  the  question 
in  hand  upon  the  assumption  that  the  con- 
tract of  appellant  was  in  fact  one  of  surety- 
ship, and,  but  for  tbe  argument  of  counsel 
for  appellee,  we  might  close  this  opinion 
without  discussion  of  this  point.  It  was  de- 
cided In  Andryslak  y.  SatkoskI,  169  Ind.  428. 
63  N.  ES.  854,  65  N.  B.  286,  that  the  fact 
tbat  the  payment  of  a  debt  by  a  wife  relieves 
land  in  which  she  has  an  Inchoate  interest 
of  a  mortgage  does  not  authorise  ber  to  be 
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cbarged  as  principal  But  It  to  contended 
that  the  Indemnity  mortgage  was  only  void- 
able, since  the  statute  proTldes  that  the 
class  of  obllgattons  therein  mentioned  are 
void  "as  to  her,"  thereby  making  her  corer- 
tore  a  personal  defense,  and  that,  as  she  did 
not  elect  to  avoid  the  mortgage,  but  chose 
rather  to  pay  It,  the  note  and  the  mortgage 
in  snlt  were  executed  by  her  as  a  principal. 
While  it  Is  true  that  In  some  of  our  cases 
It  has  been  stated  that  the  suretyship  obliga- 
tion of  a  married  woman  Is  only  voidable, 
yet  such  language  has  been  used  in  pointing 
out  the  fact  that  under  the  terms  of  the  stat- 
ute the  defense  la  of  a  personal  nature.  If 
the  undertaking  was  of  a  character  which 
the  statute  prohibited,  It  would  not  have 
such  a  status  that  her  mere  subsequent  elec- 
tion to  waive  the  defense  could  operate  as  a 
confirmation.  See  Voreis  v.  Mussbaum,  131 
Ind.  267,  81  N.  E.  70,  16  I*  K.  A.  45.  It 
strikes  us  that  to  adopt  the  argument  of 
conosel  would  be  to  attach  Importance  to 
the  shadow,  rather  than  to  the  substance, 
which  Is  the  legislative  enactment.  More- 
over, to  hold  that  a  married  woman  might 
execute  a  mortgage  upon  her  property,  pur- 
porting to  render  her  liable  as  a  guarantor 
to  pay  a  debt  previously  Incurred  by  another, 
and  that  she  might  then  legally  charge  her 
estate  by  borrowing  money  to  relieve  her 
property  of  the  mortgage,  would  be  Judicially 
to  declare  the  open  sesame  which  would 
swing  wide  the  door  to  the  nulliflcation  of 
the  statute.  Whether  the  lender  may  be  led 
in  some  Instances  to  assume  that  the  prior 
mortgage  which  his  money  Is  used  to  satisfy 
is  a  valid  Incumbrance  Is  another  question. 
As  we  have  seen,  she  cannot,  except  by  con- 
duct which  Is  tantamount  to  deceit,  and 
which  actually  does  mislead,  charge  herself 
with  any  debt  except  for  the  benefit  of  her- 
self or  of  her  estate.  The  case  of  Cupp  v. 
Campbell,  103  Ind.  213,  2  N,  E.  565,  fully 
discusses  and  disposes  of  the  contention  of 
counsel  with  which  we  are  now  dealing,  par- 
ticularly since  the  prior  mortgage  in  the 
case  at  bar  showed  on  its  face  that  it  was 
executed  by  way  of  indemnity.  In  the  case 
referred  to  it  was  said:  "The  question  which 
remains  Is,  can  the  wife  be  held  on  the  notes, 
and  the  mortgage  in  suit  be  enforced  against 
her  separate  property,  to  the  extent  that  the 
money  secured  thereby  was  used  in  dischar- 
ging the  Invalid  prtor  mortgage.  We  think 
that  this  question  must  be  answered  in  the 
negative.  •  •  •  Where  her  estate  is  in- 
cumbered in  such  manner  as  that  she  is  ex- 
posed to  the  hazard  of  losing  it,  even  though 
such  incumbrance  Is  for  the  debt  of  another. 
It  Is  manifestly  beneficial  that  she  should 
have  the  power  to  relieve  it  from  the  pertl  of 
such  Incumbrance;  and  when  she  and  her 
husband  contract  a  loan  for  that  purpose  it 


cannot  be  said  that  the  consideration  for 
such  loan  does  not  inure  to  her  ben^t 
Wbere>  however,  an  Ihcnmbrance  is  made  on 
the  wife's  separate  estate  to  pay  the  hus- 
band's debt,  or  to  remove  an  Incumbrance, 
which,  by  the  very  terms  of  the  statute,  she 
bad  no  power  to  make,  and.  which  exposes 
her  land  to  no  peril  whatever,  we  can  dis- 
cover no  ground  upcm  which  it  can  be  said 
that  the  consideration  of  an  Incumbrance 
BO  made  Inures  to  the  benefit  of  the  wife. 
One  seeking  to  enforce  a  mortgage  against 
the  separate  estate  of  a  married  woman 
must  show  by  iH-oof  aliunde  that  the  debt 
secured  by  the  mortgage  was  either  the  debt 
of  the  wife  or  that  it  inured  to  the  benefit  of 
her  separate  estate.  Bowman  v.  Kaufman 
[80  La.  Ann.  1021].  And,  If  nothing  further 
can  be  shown  than  that  it  was  to  pay  the 
husband's  debt,  to  secure  which  a  mortgage 
had  previously  been  made,  which  was  with- 
in an  absolute  statutory  prohibition,  we 
think  there  Is  a  failure  of  proof.  Unless 
there  is  at  least  a  bona  fld6  question  as  to 
the  validity  of  the  Incumbrance,  resting  upon 
some  apparent  foundation,  the  contract  Is 
one  of  suretyship."  See,  also,  Andryslak  v. 
Satkoskl,  130  Ind.  428,  63  N.  E.  854,  65  N. 
E.  286.  It  can  make  no  manner  of  dlfTer- 
ence  that  appollant  was  given  a  temporary 
possession  of  the  money.  There  being  no  ele- 
ment of  estoppel  present,  her  original  pur- 
pose in  borrowing  the  money,  and  her  sub- 
sequent application  of  it,  must  be  regarded 
as  component  parts  of  what  was  an  entire 
transaction. 

The  fact  that  Field  and  his  wife  were  in 
dire  need  of  money  at  the  time  of  the  trans- 
action gave  her  no  enlarged  power  to  borrow 
money  with  a  purpose  to  use  It  In  paying  the 
debt  of  her  husband.  We  make  no  question 
about  her  right  to  apply  her  money  to  pay 
an  indebtedness  of  his,  but  we  hold  that,  in 
the  absence  of  an  estoppel,  she  cannot  enter 
Into  a  valid  contract  to  repay  money  bor- 
rowed by  her  for  that  purpose.  The  stress 
of  circumstances  In  which  the  two  were  in- 
volved cannot  obscure  the  meaning  of  the 
statute.  It  was  Intended  to  prevent  the  mak- 
ing of  contracts  in  the  nature  of  suretyship 
undertakings  by  married  women  In  ail  cases. 
In  Harbaugh  v.  Tanner  (Ind.  Sup.)  71  N.  E. 
145,  It  was  said:  "One  of  the  principal  rea- 
sons for  enacting  the  statute  forbidding  mar- 
ried women  to  enter  into  contracts  of  surety- 
ship, and  providing  that  such  contracts  were 
void,  was  to  prevent  them  from  squander- 
ing or  incumbering  their  property  as  sure- 
ties for  improvident  husbands;"  citing  Cum- 
mlngs  V.  Martin,  128  Ind.  20,  27  N.  B.  173; 
Voreis  V.  Nussbaum,  131  Ind.  267.  31  N.  E. 
70,  16  L.  R.  A.  46. 

Judgment  reversed,  and  a  neVr  trial  or- 
dered. 
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UinON  TRACTION  CO.  OF  INDIANA  T. 
SICELOFF.    (No.  4,952.)* 

(Appellate  Court  of  Indiana,  Division  Na  X. 
Not.  16,  1904.) 

oabbiebs— stbkxt  baii.boads— injttbixs  to 

passenoebs— fskkatubk  btabtiiio. 
L  A  complaint  alleged  that  plaintiff  was 
thrown  with  each  force  to  a  brick  pavement 
that  he  was  rendered  anconscioaa  for  alz  hours: 
that  his  head  was  cut  open,  and  the  muscles  of 
his  back  strained,  so  that  he  was  and  would 
always  be  unable  to  do  any  manual  labor ;  that 
In  falling  he  struck  his  elbows  on  the  pavement 
■0  tliat  the  flesh  was  torn  away  and  the  bones 
eoposed  to  view,  and  plaintiff  was  then  and 
there  rendered  a  permanent  cripple.  Held,  that 
the  complaint  was  sufficiently  spedfie  as  to 
the  injuries  sustained. 

i.  A  complaint  alleginc  that  defendant's 
street  car  stopi)ed  at  a  regular  stopping  place, 
when  plaintiff  and  other  passengers  began  to 
leave  the  car  by  the  rear  platform ;  that  the 
eoBdactor  could  have  seen,  and  did  see,  the  po- 
■ition  of  such  passengers  until  they  stepped  off 
tile  car;  and  that,  as  plaintiff  was  in  the  act 
of  stepping  from  the  lower  step,  the  car  was 
suddenly  startled  with  a  violent  jerk,  and  Uiat 
the  conductor,  without  regard  to  plaintiff's  dan- 
gerous position,  negligently  signaled  ths  car  to 
oe  so  started — sufficiently  charged  negligence  on 
ths  part  of  the  condnetm:. 

&  Where  a  street  car  has  stopped  for  the  pur- 
pose of  permitting  passengers  to  alight,  it  Is  the 
duty  of  the  conductor  to  know  that  iMssengers 
liave  alighted  before  starting  the  car. 

Appeal  from  Circuit  Oonrt,  Tipton  Connty; 
J.  F.  ElUott,  Jndge. 

Action  by  WiUiam  P.  SiceloS  against  the 
Union  Traction  Company  of  Indiana.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Af&rmed. 

J.  A.  Van  Osdol,  W.  A.  Klttinger,  J.  B. 
Coleman,  and  William  Carter,  for  appellant. 
H.  C.  Anstill,  Alfred  Ellison,  and  W.  &  El- 
lis, for  appellee. 

BOBINSON,  J.  Suit  by  appellee  tor  dam- 
agea  for  a  personal  Injnry.  There  was  no 
reversible  error  in  overruling  appellant's  mo- 
tion to  make  the  complaint  more  qpeclfle 
In  its  averments  as  to  the  natnre  and  extent 
of  the  injuries  claimed  to  be  permanent. 
Upon  this  qnestlon  tta^  averments  are  that 
be  "was  thrown  with  such  force  to  said 
brick  pavement  that  he  was  rendered  uncon- 
Bdous  for  a  period  of  about  six  hours;  that 
blB  head  bit  said  pavement  with  great  force, 
and  the  akin  on  the  back  thereof  was  cut 
open;  that  he  fell  npon  bis  back  with  such 
great  force  that  the  muscles  thereof  were 
strained  and  disarranged,  and  have  since 
become  stiff  and  sore,  and  the  plaintiff  is 
nnable  to  do  manual  labor  of  any  kind;  that 
In  falling  he  also  struck  his  elbows  on  said 
pavement,  and  the  flesh  was  thereby  torn 
away,  and  the  bonea  at  the  elbow  joints  were 
exposed  to  view;  that  the  plaintiff  was  com- 
palled  to  and  did  ke^  his  bed  for  a  period 
M  live  weeks  on  account  of  said  Injuries; 
and  was  then  and  there  and  thereby  ren- 
dered a  permanent  cripple,  and  is  not  now. 
Bar  never  will  be,  able  to  do  and  perform 
*a«h«srliig  denied  Jannary  17,  IMS. 


the  manual  labor  Qiat  he  was  able  to  do  and 
perform  [before]  receiving  the  injnry  herein 
complained  of."  After  stating  what  appel- 
lee was  earning  at  manual  labor  before  the 
Injory,  It  is  averred,  "But  that  since  said 
time  has  not  been  able  to  do  any  manual 
labor  of  any  kind,  and  has  been  permanently 
disabled  and  crippled  by  said  injury;"  The 
complaint  snfllclently  describes  the  Injuries 
appellee  claims  be  received.  These  injuries, 
he  avers,  rendered  him  a  permanent  cripple. 
Whether  they  did  or  not  must  be  determined 
from  the  evidence.  If  the  injuries  described 
permanently  disabled  appellee,  the  Jnry 
could  take  that  fact  Into  consideration  in 
determining  the  amount  of  damages;  and 
this  would  be  true  whether  he  averred  that 
the  injuries  received  were  permanent  or  did 
not  aver  It  No  question  is  here  presented 
o£  an  attempt  to  prove  injuries  different 
from  those  averred.  More  specific  aver- 
ments as  to  the  injuries  received  were  (!er^ 
tainly  not  essential  to  advise  appellant  of 
the  cause  of  action  it  was  called  upon  to 
defend.  We  fall  to  see  that  denying  the  mo- 
tion was  in  any  way  prejudicial  to  appel- 
lanf  I  rights.  See  Ohio,  etc.,  B.  Co.  t.  Sel- 
by,  47  Ind.  471,  497,  17  Am.  Bep.  719;  Town 
of  Elkhart  v.  Bitter,  66  Ind.  186;  Ohio, 
etc.,  B.  Co.  T.  Cosby,  107  Ind.  82,  7  N.  E. 
873;  Helton vllle,  etc.,  Co.  y.  FleldSy  138  Ind. 
68,  86  N.  B.  529;  Indiana,  etc.,  Co.  t.  Stew- 
art, 7  Ind.  App.  563,  34  N.  E.  1019;  Amer- 
ican, etc  Oo.  T.  Sick,  9  Ind.  App.  806,  88 
N.  B.  669.  In  Tipton  Light,  etc.,  Co.  v. 
Newcomer,  156  Ind.  348,  58  N.  B.  842,  dted 
by  counsd,  it  was  the  averment  as  to  the 
alleged  negligence  that  was  held  insufficient 
against  a  motion  to  make  more  specific. 

The  complaint  Is  not  open  to  the  objection 
that  It  falls  to  charge  negligence.  It  la  arer- 
red  that  the  car  had  stopped  at  a  regolar 
stopping  place,  and  appellee  and  other  pas- 
sengers began  to  leave  the  car  by  the  rear 
platform;  that  the  "conductor  stood  on  the 
rear  platform  of  said  car,  and  conid  hare 
seen,  and  did  see,  the  position  of  said  pas- 
sengers at  all  times  from  the  time  they  left 
their  seats  In  the  car  until  they  stepped  off 
of  the  steps  tbereor*;  that  as  appellee  was 
in  the  act  of  stepping  from  the  lowest  car' 
step  to  the  street  the  car  was  suddenly  start- 
ed with  a  violent  jerk;  that  the  conductor 
could  have  seen  the  position  appellee  was 
In  at  the  time,  "but  did  then  and  there,  with- 
out regard  to  the  dangerous  position  in  which 
plaintiff  was  placed,  negligently  signal  or 
permit  said  car  to  be  started,  and  cause 
plaintiff  to  be  hurled"  to  the  ground.  Wheth- 
er or  not  the  conductor  saw  the  perilous 
position  of  appellee  when  he  caused  the  car 
to  start,  it  was  his  duty,  being  in  charge 
of  the  car,  and  the  car  having  stopped  to  per^ 
mlt  appellee  and  other  passengers  to  alight; 
to  ascertain  and  know  whether  the  passen- 
gers had  alighted  before  he  started  the  car. 
See  Terre  Haute,  etc.,  R.  Co.  v.  Buck,  90 
Ind.  846,  49  Am.  Bep.  168;  Anderson  t.  Oltl- 
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•te^  B.  0(»^  IS  Ind.  App.  UH,  88 
N.  H.  U09;  Citizens.'  etc^  R.  Co.  T.  Hoff- 
tener,  23  Ind.  App.  614.  56  N.  B.  54. 

The  remainlDg  question  argued  is  that  the 
eTldence  shows  appellee  was  guilty  of  negli- 
gence contributing  to  bto  Injury;  that  It 
■hows  tliat  be  went  npon  the  steps  of  the 
car  when  In  motion  and  running  wltii  In- 
creasing speed,  and  deliberately  stepped  off. 
Whether  the  car  had  stopped  at  the  street 
crossing,  and  while  appellee  was  attempting 
to  alight  from  the  car,  and  before  he  had 
alighted,  the  car  was  started,  or  whether  the 
car  was  running  rapidly,  after  it  bad  crossed 
tbe  street  crossing,  before  appellee  attempted 
to  alight,  were  questions  for  the  Jury  to  de- 
termine from  the  evidence;  and  from  a  car»- 
tal  consideration  of  the  evidence  it  is  clear 
fbAt  we  cannot  disturb  the  Jury's  conclusion 
wlthoat  weighing  the  evidence.  The  record 
discloses  some  evidence  to  nippoit  tbe  rer- 
diet. 

Jadgment  affirmed. 


(K  Ind.  App.  Id) 

8ISSON  et  aL  T.  CARITHERS  et  aL    (So. 
4,878.)* 

(AppeOata  Ooort  of  Indiana,  Dlirision  Noi  2. 
Nov.  17,  1804.) 

■lOHWATS  —  KSTABUSHinNT  —  FVriTIOIl  — 

AKXNomNT— comnssioNcaa*  court— 

XDBISOICnOR. 

1.  Where  the  orizinal  petition  for  the  eatab- 
Uahment  of  a  highway  did  not  contain  the 
names  of  tbe  owners  of  the  land  through  whidi 
the  proposed  highway  would  pass,  the  conunia- 
■icners'  court  properly  permitted  it  to  be  amend- 
ed so  as  to  cnre  such  defect. 

Appeal  from  Circuit  Court,  Vanderburgh 
Connty;   1.1.  O.  Basch,  Judge. 

Petition  by  Joseph  Carlthers  and  otjiera 
for  the  establishment  of  a  highway,  in  which 
Joabua  8.  Slsson  and  others  file  objections. 
A  Judgment  was  rendered  in  favor  of  peti- 
tioners, and  tbe  objectors  appeal.  Trans- 
ferred from  the  Supreme  Court    AfBrmed. 

B.  A.  Teager,  for  appellants.  Twlnpham 
A  McGinnls  and  Busklrk  Sc  Brady,  tor  appel- 
lees. 

ROBY,  P.  J.  Appellees  nied  their  peti- 
tion for  tbe  location  and  establishment  of  a 
pabllc  highway  in  Gibson  county.  Viewers 
were  appointed  by  the  board  of  commission- 
ers in  accordance  with  the  statute,  and  re- 
ported that  tbe  proposed  highway  would  be 
of  public  utility.  Appellants,  Slsson,  Wel- 
hOTU,  Hyneman,  and  Teager,  thereupon  filed 
ttielr  remonstrance  npon  the  ground  that 
tbe  proposed  highway  would  not  be  of  pal>- 
Ue  ntlllty.  Reviewers  were  thereupon  ap- 
petnted,  and  thereafter  filed  a  report  in  fa- 
Tor  of  the  public  ntlilty  and  establishment 
of  the  proposed  highway.    Tbe  description 

f  L  8m  Hlahwars,  voL  B,  Cant  Dis  I  SI 
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of  the  same  in  both  reports  was  IdenUesL 
The  width  In  the  reviewers'  report  was  fixed 
at  30  feet,  but  not  stated  In  the  original 
report  Thereupon  each  of  the  appellants 
filed  a  separate  remonstrance  for  damages. 
Reviewers  were  appointed  thereon,  who  re- 
ported, assessing  damages  as  follows:  To 
Slsson,  1100;  Welbom,  |40;  Hyneman,  $20; 
Teager,  $20.  The  board  thereupon  ordered 
that  tbe  highway  be  established  as  set  out 
In  the  report,  provided  the  petitioners  should 
pay  the  damages  assessed  as  aforesaid  to 
the  county  treasurer  within  30  days  from 
February  5,  1901.  The  petitioners  thereupon 
filed  a  treasurer's  receipt  for  said  sum,  and 
appellants  prayed  an  appeal  to  the  circuit 
court  Such  proceedings  were  had  as  that 
the  case  was  ultimately  tried  to  a  Jury  in 
the  Vanderburgh  circuit  court;  a  verdict 
being  returned  in  favor  of  the  public  utility 
of  the  proposed  highway,  and  assessing  dam- 
ages to  the  appellants  as  follows:  Teager, 
nothing;  Welbom,  135;  Hyneman,  $23.50; 
Slsson,  1225.  Appellants  thereupon  filed 
their  written  motion  in  arrest  of  Judgment, 
which  was  overruled,  and  Judgment  rendered 
upon  the  verdict 

The  eighth  assignment  of  error  is  that 
the  court  erred  in  overruling  appellants'  mo- 
tion In  arrest  of  Judgment  The  original  pe- 
tition did  not  contain  the  names  of  the  own- 
ers of  the  land  through  which  tbe  proposed 
highway  would  pass.  It  was,  however, 
amended  in  the  commissioners'  court  by  the 
insertion  of  said  names,  upon  leave  granted, 
and  the  cause  was  tried  in  the  circuit  court 
npon  such  amended  petition:  The  amend- 
ment was  properly  allowed.  Hedrick  v.  Hed- 
rlck,  65  Ind.  78.  Whatever  force  the  objec- 
tion originally  had  was  taken  from  It  by  the 
amendment 

One  page  of  appellants'  brief  is  given  over 
to  a  "plat  of  proposed  highway."  The  route 
described  In  the  petition  and  that  adopted 
by  tbe  viewers  are  thereon  shown  as  be- 
ing widely  divergent  and  a  substantial  por- 
tion of  the  argument  is  based  upon  sncb 
divergence.  The  return  to  a  writ  of  certio- 
rari shows  that  the  Identical  route  set  up  in 
the  petition  Is  followed  In  the  report 'of  the 
Viewers'  and  reviewers,  the  apparent  differ- 
ence being  due  to  a  clerical  omission  by  the 
clerk.  In  accordance  with  the  suggestion 
made  hi  appellants'  reply  brief,  we  "let  that 
pass." 

The  board  of  commissioners  bad  original 
Jurisdiction  of  tbe  subject-matter  of  this 
proceeding.  Appellants  were  notified  of  Its 
pendency,  appeared,  and  vigorously  contested 
the  issue.  Whatever  iregnlarities  might  have 
existed  In  the  proceedings,  it  is  manifest 
that  the  court  did  have  Jurisdiction  at  the 
end  as  at  the  beginning. 

The  question  of  costs  was  disposed  of  by 
apportioning  them  among  the  several  parties 
in  a  manner  which  is  neither  claimed  nor 
shown  to  have  been  an  abuse  of  the  court's 
discretion,  and  wliich.  In  so  far  aa  the  appet- 
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lant  Teager  wai  concerned,  la  more  favor^ 
able  to  him  than  he  ml^t  have  asked. 

We  are  of  the  opinion  that  no  substantial 
error  was  committed  at  any  stage  of  the  case, 
and  the  Judgment  la  therefore  affirmed. 


(34  Ind.  App.  i4) 

PAVBBN  et  al.  v.  BOARD  OP  COBTRS  OF 

DECATUR  COUNTY.    (No.  5,212.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Nov.  10.  1004.) 

HIOHWAYB—CONSTBUCTION— PETITION— 
BTATUTES. 

1.  Acts  1899,  p.  128,  c.  97,  provides  that  the 
county  cnmrnissioners,  when  petitioned  therefor 
by  50  freeholders,  voters  of  any  township  or 
townships  contiguous  to  each  other,  and  inhab- 
itants of  the  county  where  the  roads  petitioned 
for  are  to  be  improved,  shall  submit  to  the  vot- 
ers thereof  the  question  of  such  improvement, 
etc.  Held,  that  such  act  did  not  require  that  a 
petition  for  the  improvement  of  roaos  in  a  dis- 
trict containing  two  or  more  contiguous  town- 
ships should  be  signed  by  50  or  more  voters  in 
each  township,  but  that  it  was  sufficient  if  it 
was  signed  by  50  petitioners  in  all,  some  of 
whom  resided  in  each  township. 

2.  Acts  1889,  p.  128,  c.  97,  providing  for  the 
improvement  of  highways,  requires  the  proceed- 
ing to  be  initiated  by  a  petition  to  the  county 
commissioners,  signed  by  50  freeholders,  which 
shall  definitely  describe  the  beginning  and  ter- 
minus of  each  of  the  roads,  giving  the  general 
direction  of  all  roads,  together  with  the  estimat- 
ed distances,  and  declares  that,  if  any  part  of 
a  road  is  to  be  new,  it  shall  be  described  with 
such  definitcness  as  will  enable  any  practical 
land  surveyor  to  locate  it.  Held,  that  such  act 
contemplated  the  construction  of  new  roads  as 
well  as  the  improvement  of  roads  already  in  ex- 
istence. 

Appeal  from  Circuit  Court,  Decatur  Coun- 
ty;   WlUard  New,  Special  Judge. 

Action  by  Daniel  Davern  and  others 
against  the  board  of  commissioners  of  Deca- 
tur county.  A  Judgment  was  rendered  in 
favor  of  defendant,  and  plaintiffs  appeal. 
Case  transferred  from  Supreme  Court  Af- 
firmed. 

Davison  Wilson  and  Jno.  F.  Goddard,  for 
appellants.  Bennett  &  Davidson  and  Wlcb- 
ens  &  Osbom,  for  appellee. 

COMSTOCK,  J.  Appellants  sought  to  en- 
Join  the  board  of  commissioners  of  Decatur 
county  from  submitting  to  the  voters  of 
Adams  and  Clinton  townships,  of  said  coun- 
ty, at  a  regular  or  special  election,  the  ques- 
tion of  improving  certain  roads  and  highways 
in  said  townships,  and  to  Improve  certain 
new  roads  and  4)arts  of  roads  not  thereto- 
fore opened,  laid  out,  or  established,  upon 
the  ground  that  the  commissioners  did  not 
tiave  Jurisdiction  of  the  subject-matter.  The 
•court  sustained  appellee's  demurrer  to  the 
amended  complaint,  and  Its  special  demur- 
rers to  each  of  the  eight  separate  spedflca- 
tlons  thereof.  Appellants  refusing  to  plead 
further.  Judgment  was  rendered  In  favor  of 
appellee  for  costs.  These  rulings  are  assign- 
ed as  error. 

The    amended    complaint,    In    substance, 


shows  tiiat  on  the  6th  day  of  Angnst  IMO^ 
a  petition  was  presented  by  Charles  B.  I£ll- 
ler  and  others,  praying  for  the  Improvement 
of  certain  roads  and  highways  described 
therein.  In  Clinton  and  Adams  townships, 
Decatur  county,  Ind.,  by  graveling,  paving, 
or  macadamizing;  when  so  graveled,  paved, 
or  macadamized,  to  be  free  of  toll.  The 
complaint  shows  that  three  copies  of  the 
petition  were  written,  and  the  copies  circu- 
lated and  signed  separately — each  petitioner 
signing  but  one  copy — but  that  these  copies 
were  attached  together  and  filed  as  a  single 
petition.  Said  petition,  before  any  signa- 
tures were  obtained,  stated,  "this  petition  Is 
written  In  triplicate  and  all  three  of  said 
copies  are  to  be  presented  together  and  con- 
sidered ns  a  single  petition."  The  copy  des- 
ignated as  "Exhibit  A"  was  presented  by  the 
resident  freehold  voters  of  Clinton  township, 
which  showed  afllrmatlvely'tbat  the  petition- 
ers were  resident  freehold  voters  of  said 
Clinton  township,  In  number  25,  and  less 
than  50.  The  second  copy  of  said  petition, 
designated  as  "EJxhibit  B,"  was  presented  by 
resident  freehold  voters  of  said  Adams  tovni- 
Bhip,  and  in  numbers  more  than  50.  The 
third  was  presented  by  the  resident  free- 
hold voters  of  said  Adams  township,  and 
that  copy  afflrmattvely  showed  that  the  pe- 
titioners were  freehold  voters  of  said  town- 
ship, and  tn  jiumber  27.  On  the  7th  day 
of  August,  1900,  said  board  of  commission- 
ers, passing  on  said  petitions,  found  that 
they  constituted  but  a  single  petition,  and 
were  treated  by  the  board  and  Intended  by 
the  petitioners  as  a  single  petition;  that  the 
system  of  roads  was  a  continuous  and  con- 
nected system  extending  in  and  through 
said  township,  except  the  Foster  Schoolhonse 
and  Mt.  Morlah  Roads,  which  did  not  con- 
nect with  eacb  Other  or  any  other  main  road. 
The  said  board  also  found  that  said  petition 
was  signed  by  50  freehold  voters  of  Adams 
and  Clinton  townships,  and  appointed  a  civil 
engineer  and  viewers,  and  ordered  an  elec- 
tion to  be  h'eld  on  a  day  to  be  fixed  In  the 
future.  The  petition  asked  to  have  Improv- 
ed certain  new  roads  and  parts  of  roads  ly- 
ing wholly  "within  the  township  of  Adams, 
alleging  that  said  new  roads  or  parts  of 
roads  had  not  previously  been  opened,  laid 
out,  or  established;  and  the  petition  did  not 
aver  that  said  new  roads  or  parts  of  roads 
would  shorten  the  route,  straighten  the  roads, 
and  give  better  drainage.  Said  petitions 
were  signed  by  different  persons,  circulated, 
signed,  and  executed  separately  and  inde- 
pendently of  each  other.  It  was  alleged  that 
the  proposed  improvement,  including  bridges, 
culverts,  and  drains,  would  exceed  4  per 
cent,  of  the  taxable  property  of  the  said 
township,  and  the  ordering  of  the  proposed 
Improvement  was  in  violation  of  law,  as 
there  was  not  at  the  time  of  the  filing  of 
said  petition  any  gravel-road  fund  for  the 
payment  of  the  expenses  and  per  diem  of  the 
engineer  and  viewers.    It  Is  not  shown  that 
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any  Mpoit  on  nM  petltloa  or  estlmato  of 
ibo  cost  of  the  road  toad  been  made  by  tbe 
Tlewers  and  engineer,  nor  wbat  would  be 
the  cost  of  the  road,  nor  the  valoe  of  the 
taxable  property. 

Appellants  disciua  and  contend  for  but  two 
propositions:  First,  to  create  «  taxing  dis- 
trict of  two  or  more  townships,  the  petition 
'Should  be  signed  by  SO  freehold  Totera  of 
-^ch  township;  second,  the  board  of  com- 
missioners has  no  power  under  the  statute  to 
«onstruct  a  gravel  road  over  a  route  not 
already  laM  out  or  established  according  to 
statute. 

Said  petition  was  presented  under  an  act 
approved  February  24,  1899  (Acto  1899,  p. 
128,  c  97).  That  part  of  the  act  applicable 
to  the  question  before  us  reads  as  follows: 
"That  the  county  commissioners  of  any  coun- 
ty In  this  state,  when  petitioned  therefor  by 
fifty  (50)  freeholders,  voters  of  any  township 
or    townships    contiguous    to    each    other, 

*  •  •  Inhabitants  In  such  county,  where 
such   road   or  roads   are   to  be   Improved 

*  *  *  shall  submit  to  the  voters  of  said 
township  or  townships,  towns  and  cities  In 
said  township  or  townships  •  •  *."  The 
words  "fifty  freeholders,  voters  of  any  town- 
ship or  townships  contiguous  to  each  other 

*  *  *  where  such  roads  are  to  be  im- 
proved," show  that  but  SO  freeholders  are 
required  from  one  or  more  of  the  townships. 
Gonstrnction  of  a  statute  Is  resorted  to  only 
wb«i  the  words  employed  are  ambiguous 
or  of  doubtful  meaning.  Neither  of  these 
reasons  exists  In  the  language  quoted. 

It  Is  contended  by  appellants  that  the 
words  "any  township,"  when  applied  to  a 
district  composed  of  two  or  more  townships, 
have  the  meaning  of  "every  township";  that 
the  Interpretation  that  only  50  freehold  vot- 
«r8  are  required  to  petition  for  all  the  town- 
ships would  result  In  an  Injustice  not  con- 
templated by  the  Legislature.  To  quote  the 
Illustration  given  In  appellants'  brief:  "De- 
catur county  Is  composed  of  nine  townships, 
eight  of  which  are  contiguous  with  Wash- 
ington, in  which  the  city  of  Greensburg  is  lo- 
cated. Thus,  according  to  appellee's  con- 
struction, forty-four  freeholders,  voters  of 
Washington  township,  and  one  freeholder 
from  each  of  the  other  seven  townships, 
-could  create  a  taxing  district  composed  of 
-eight  townships."  A  township  Is  but  an  arti- 
ficial municipal  division.  People  In  one 
township  may  have  an  interest  in  the  high- 
ways of  another  township.  In  many  in- 
stances portions  of  an  adjoining  township 
are  nearer  than  portions  of  the  township  In 
which  a  freeholder  resides.  The  more  filing 
of  the  petition  does  not  create  the  taxing 
district  It  comes  into  existence  only  when 
"a  majority  of  the  voters  on  said  question 
are  in  favor  of  building  such  road  or  roads." 
A  tax  to  construct  a  road  or  for  other  pub- 
Hi!  improvement  In  one  portion  of  the  mo- 
nldpallty  at  the  general  expense  of  the  tax- 
.Ins  district  Is  for  a  governmental  purpose, 


and  la  valUL  Oootey  an  Vaxathm  (Sd  Dd.) 
18&-138,  146-152,  682;  BUlott  on  Boads  * 
Streets  (2d  Ed.)  83,  450,  460;  Gllson  t.  Board, 
etc.,  12S  Ind.  66,  27  N.  B.  235,  11  L.  R.  A. 
835.  The  remedy  for  such  taxation,  if  un- 
wise, unjust,  or  oppressive,  must  be  sought 
from  the  legislative,  and  not  the  Judiciary, 
department  of  the  state.  Lowe  v.  Board, 
etc,  156  Ind.  163,  69  N.  B.  466. 

The  case  of  Gllson  et  aL  t.  Board,  etc, 
supra,  ia  in  point,  and  sustains  our  con> 
struction  of  the  statute.  The  case  involved 
the  purchase  of  a  tollroad  passing  throngb 
the  townships  of  Center,  Jackson,  and  Bush; 
In  Rush  county.  "Fifty  freeholders  of  th« 
townships  of  Center,  Jackson,  and  Bush,  la 
Rush  county,  filed  In  the  office  of  the  auditor 
of  said  county  a  petition,  signed  by  them, 
praying  the  board  of  commissioners  of  said 
county  to  submit  to  the  voters  of  said  town- 
ships, at  a  qieclal  election,  the  question  of 
purchasing  a  toUroad  *  *  *  In  the  said 
county.  *  *  •  Such  proceedings  were  had 
under  this  petition  that  the  road  was  ap- 
praised, the  Section  ordered,  notice  thereof 
given,  the  election  held,  and  a  return  there- 
of made  to  the  board  of  commlasioners  of 
Rush  county.  The  board  determined  that  a 
majority  of  the  votes  cast  at  such  election  ' 
was  In  favor  of  the  purchase,  and  thereupon 
entered  an  order  to  purchase  the  same.  A 
majority  of  all  the  votes  cast  in  CiCnter 
township  was  against  the  purchase^  but  a 
majority  of  all  the  votes  cast  in  the  three 
townships  voting  at  such  election  was  in  fa- 
vor of  purchasing  the  road."  The  petition 
was  not  signed  by  60  freehold  voters  In  each 
township,  and,  while  the  opinion  does  not  In 
terms  state  that  to  be  unnecessary,  but  one 
Inference  can  be  drawn  from  the  conclusion 
reached.  The  petition  in  the  case  last  nam- 
ed was  filed  under  an  act  of  the  General 
Assembly  approved  March  8,  18S9  (Acts  1889, 
p.  276,  a  137),  the  language  of  which  is  al- 
most identical  with  that  of  the  act  governing 
the  case  at  bar.  In  the  course  of  the  opin- 
ion the  court  says:  "This  statute  not  only 
provides  for  taxing  districts,  but  It  divides 
such  districts  Into  two  classes,  namely,  first ' 
districts  'Composed  of  a  single  township^ 
where  it  determines  to  purchase  a  tollroad 
within  Its  limits;  and,  second^  a  district  com- 
posed of  two  or  more  townships,  where  they 
jointly  determine,  by  a  proper  vote,  to  pur- 
chase a  tollroad  running  into  or  through  all 
the  townships  voting  for  such  purchase.  This 
case  fails  within  the  second  class,  and.  If  a 
majority  of  the  votes  cast  In  that  district 
was  in  favor  of  purchasing  the  tollroad  men- 
tioned In  the  complaint,  it  was  the  duty  of 
the  board  of  commissioners  of  Rush  county 
to  make  such  purchase.  The  contention  that 
the  other  townships  had  no  power  to  vote  a 
tax  upon  Center  township  without  its  consent 
is  not  tenable,  for  the  reason  that  Center 
township  elected  to  become  a  part  of  the 
taxing  district  by  signing  the  petition  praying 
the  board  of  commissioners  to  make  a  pur^ 
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chase  of  tbe  tollroad  in  tbe  maimer  pre- 
scribed by  law.  Had  there  been  no  freehold- 
ers found  In  Center  township  to  sign  the  pe- 
tition, then  it  would  have  been  Impossible 
to  vote  a  tax  on  the  property  of  that  town- 
Bltip  with  which  to  purchase  the  tollroad; 
but,  when  its  freeholders  saw  fit  to  Join  with 
the  other  townships  in  a  petition  to  purchase 
the  road,  we  think  it  became'  a  part  of  the 
taxing  district,  and  took  its  chances  on  the 
result  of  the  rote  upon  the  question  sub- 
mitted." At  page  74,  128  Ind.,  page  238, 
27  N.  E.,  11  L.  R.  A.  835,  it  is  stated  that, 
"had  it  been  the  intention  of  the  Legisla- 
ture that  the  purchase  should  depend  up- 
on the  result  of  the  election  in  each  town- 
ship, it  is  reasonable  to  assume  that  the 
Legislature  would  have  provided  for  several 
petitions  and  several  elections,  and  would 
liave  made  no  provision  for  Joint  petitions 
and  Joint  elections";  thus  holding  infer- 
entially,  at  least,  that  the  petition  and  elec- 
tion are  Joint,  and  not  several.  In  the  recent 
case  of  BroWn  et  al.  v.  Miller  et  al.  (Sup.) 
71  N.  B.  122,  it  is  expressly  held  that  it  is 
sufficient  if  the  petition  be  signed  by  50  or 
more  freeholders  of  tbe  taxing  list,  whether 
tbe  same  is  composed  of  one  township  or 
more. 

The  portion  of  the  act  pertinent  to  appel- 
lant's second  proposition  is  as  follows:  "If 
any  part  of  tbe  road  or  roads  Is  to  be  new 
road  or  roads  they  shall  be  described  with 
such  deflnlteness  as  will  enable  any  practical 
land  surveyor  to  locate  them."  Page  130, 
supra.  Immediately  preceding  the  foregoing 
quotation,  tbe  statute  reads:  "Provided  fur- 
ther that  the  petition  of  the  fifty  free-holders 
aforesaid  shall  clearly  and  definitely  describe 
the  beginning  and  terminus  of  each  road  or 
roads,  giving  the  common  name  and  general 
direction  of  all  roads  together  with  their 
measure  or  estimated  distances."  The  stat- 
ute manifestly  contemplates  new  roads,  as 
well  as  those  already  in  existence.  Brown 
et  al.  y.  Miller  et  al.,  supra.  Appellants  cite 
Crow  V.  Judy,  139  Ind.  562,  38  N.  B.  415, 
in  support  of  the  proposition  that  "the  l)Oard 
of  commissioners  bave  no  power  under  the 
statute,  to  construct  a  gravel  road  where 
no  highway  previously  existed.  The  petition 
in  that  case  was  filed  under  an  act  of  the 
General  Assembly  approved  March  3,  1877 
(Acts  1877,  p.  82,  c.  47),  being  sections  5091 
to  5096,  inclusive,  of  the  Revised  Statutes 
of  1881.  That  case  holds  that  sections  5091 
and  5092,  supra,  make  no  provision  for 
opening  new  roads.  No  language  equivalent 
to  that  used  in  reference  to  new  roads,  un- 
der the  act  under  consideration,  appears  in 
said  sections  5091,  6092.  Since  the  decision 
the  Legislature  amended  the  act  conferring 
the  power  to  establish  any  portion  of  such 
Improvement  petitioned  for  upon  lands  where 
there  are  no  highways  established  at  the 
time  the  peUtlon  Is  filed.  Acts  1901,  p.  72,  c. 
M.  In  the  case  of  GIpson  v.  Heath,  98  Ind. 
100,  dted  in  Crow  v.  Judy,  the  petition  was 


filed  under  section  5091,  supra  (Acts  Marcb 
3,  1877,  p.  82,  c.  47),  authorizing  the  construc- 
tion of  a  highway  upon  a  new  route  when 
necessary  to  shorten  or  straighten  a  road, 
to  secure  a  better  route,  or  for  the  purpose 
of  drainage.  The  reasonable  construction  of 
the  act  under  which  these  proceedings  were 
liad  authorized  the  action  of  appellee. 

Counsel  for  appellee  earnestly  contend  that 
the  copies  of  the  petition  filed  as  exhibits 
with  the  complaint  are  not  the  basis  of  the 
action,  and  without  them  the  facts  stated 
are  not  sufficient  to  constitute  a  cause  of 
action;  that  appellants  had  another  and 
adequate  remedy  than  Injunction;  and  that 
for  each  of  these  reasons,  if  for  no  other, 
the  demurrer  to  the  complaint  was  properly 
sustained.  The  exhibits  were  not  the  basis 
of  the  action,  but  upon  these  questions  we 
have  not  deemed  it  necessary  to  pass. 

Judgment  affirmed. 


(34  Ind.  App.  22) 
ELLISON  V.  TOWNS.     (No.  4,101.) 
(Appellate  Court  of  Indiana,  Division  No.  1. 
Nov.  15,  1904.) 

CONTRACTS— ACTIONS— PLEAniNO—PABA- 
GEAPH8— ATTACK— EXHIBITS. 

1.  Though  a  complaint  as  a  whole  may  be  at- 
tacked by  assignment  of  error  for  want  of  suffi- 
cient facts,  without,  regard  to  the  number  of 
paragraphs  it  may  contain,  such  initial  attack 
cannot  be  made  on  the  paragraphs  severally  of 
a  complaint  containing  a  numher  of  para- 
graphs. 

2.  Bums'  Ann.  St  1901,  {  455,  provides  that 
the  execution  of  a  written  contract  Includes  tbe 
subscribing  and  delivery  thereof,  and  section 
365  declares  that,  when  any  pleading  is  found- 
ed on  a  written  instrument,  the  original,  or  a. 
copy  thereof,  must  be  filed  with  the  pleading. 
Held  that,  where  a  complaint  in  an  action  on 
a  contract  averred  that  plaintiff  and  defendant 
entered  into  a  contract  in  writing,  "a  copy  of 
which  is  filed  herewith,  whereby,'  etc,  and  tbe 
body  of  the  writing  purported  to  he  an  execu- 
tory contract  between  defendant  on  the  one 
part  and  no  person  on  the  other,  and  was  sign- 
ed by  plaintiff  alone,  it  could  not  be  presumed 
that  defendant's  name  in  the  body  of  the  in- 
strument was  placed  there  by  way  of  signature  ; 
and,  in  the  absence  of  an  averment  to  such  ef- 
fect, the  pleading  did  not  show  a  completed 
contract,  and  was  therefore  demurrable. 

Appeal  from  Circuit  Court,  Allen  County; 
John  H.  Aiken,  Judge. 

Action  by  Herbert  N.  Towne  against 
Thomas  B.  Ellison.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Hugh  G.  Keegan,  for  appellant  T.  W. 
Wilson,  for  appellee. 

BLACK,  C.  J.  The  appellee's  complaint 
consisted  of  four  paragraphs,  the  first  of 
which  was  amended.  The  appellant,  in  hia 
assignment  of  errors,  by  specifications  there- 
of addressed,  respectively,  to  the  several 
paragraphs,  has  sought  to  question  their  suf- 
ficiency separately.     Though  the.  complaint 

\  L  See  Appeal  and  Error,  vol.  2,  Cent  Dig.  |  1237 
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as  a  wbole,  bowever  many  paragraphs  It 
may  haye,  may  be 'attacked  by  assignment  of 
error  for  want  of  sufficient  facts,  sucb  in- 
itial attack  cannot  be  made  upon  the  para- 
graphs severally  of  a  complaint  containing  a 
number  of  paragraphs. 

It  is  also  assigned  that  the  court  erred  In 
oTerrollng  the  demurrer  to  tiie  amended  first 
paragraph.  A  demurrer  addressed  to  the 
separate  paragraphs  of  the  original  complaint 
was  overruled,  and  thereafter  the  appellee 
filed  his  amended  first  paragraph,  and  no 
demurrer  thereto  appears  to  have  been  filed. 
The  overruling  of  the  demurrer  to  each  of 
the  other  paragraphs  Is  properly  assigned  as 
error.  The  specification  relating  to  the 
fourth  paragraph  Is  expressly  waived  In  the 
brief  for  the  appellant.  In  the  second  and 
third  paragraphs  the  appellee  sought  the  re- 
covery of  damages  for  the  appellant's  breach 
of  an  alleged  contract  In  writing,  a  copy  of 
which  Is  filed  with  the  complaint  as  an  ex- 
hibit. The  Instrument  thus  declared  upon  as 
a  written  contract  purports  in  the  body 
thereof  to  be  an  agreement,  the  appellant 
being  named  as  one  of  the  parties,  but  no 
person  being  named  as  the  other  party.  In 
the  places  where  the  name  of  the  other  par- 
ty should  api>ear  there  are  blank  spaces  fill- 
ed with  dashes.  The  writing  expresses  some 
things  to  be  done  by  the  appellant  and  many 

things  to  be  done  by  " ,"  there  being 

no  name  but  that  of  the  appellant  in  the 
body  of  the  instrument,  at  the  end  of  which 
is  the  following:  "Signed. — ^H.  N.  Towne." 
Tills  written  instrument,  not  signed  by  the 
appellant,  is  filed  with  the  paragraphs  of 
complaint  as  an  exhibit  showing  an  entire 
contract  in  writing  on  which  the  suit .  Is 
based.  Therefore,  to  make  the  paragraphs 
In  question  suffldent  on  demurrer,  the  instru- 
ment exhibited  should  show  on  Its  face  all 
that  is  necessary  to  an  express  contract  of 
the  person  sued  thereon.  The  form  of  the 
Instrument  indicated  that  it  was  Intended  to 
be  executed  by  both  the  parties  to  the  con- 
tract when  completed.  In  the  body  of  the 
writing  it  purports  to  be  an  executory  con- 
tract between  the  appellant  on  the  one  part, 
and  no  person,  or  no  named  or  designated 
person,  on  the  other  part;  and  it  is  signed 
by  the  appellee  alone.  It  is  averred  in  each 
of  these  paragraphs  that  the  appellee  and 
the  appellant  entered  Into  a  contract  in  writ- 
ing, "a  copy  of  which  is  filed  herewith, 
whereby,"  etc.  It  cannot  be  presume^  that 
the  name  of  the  appellant  in  the  body  of  the 
Instrument  was  placed  there  by  him  by  way 
of  Ills  signature  to  the  contract,  In  the  ab- 
sence, at  least,  of  an  averment  to  such  ef- 
fect; the  form  of  the  instrument  indicating 
tliat  It  was  to  be  signed  at  the  end  thereof 
by  both  parties  thereto.  The  execution  of 
the  instrument  by  the  appellant  as  his  writ- 
ten contract  included  the  subscribing  and  the 
delivery  thereof  by  him.  Section  465,  Bums' 
Ami.  St  1901;  Wild  Cat  Branch  v.  Ball,  46 
bid.  218;  Globe  Accident  Ins.  Co.  y.  Reld,  19 


Ind.  App.  203,  47  N.  E.  947,  49  N.  E.  291. 
The  complaint  must  proceed  upon  a  con- 
sistent theory.  The  second  and  third  para- 
graphs proceed  for  recovery  of  damages  as 
for  breach  of  a  written  contract  filed  as  an 
exhibit  and  controlling  the  averments  of  the 
pleading,  the  writing  being  not  in  the  form 
of  a  unilateral  contract,  but  in  the  form  of 
an  executory  agreement  not  executed  by  the 
appellant. 

It  is  not  intended  to  intimate  that  upon 
proper  facts  pleaded  the  writing  might  not 
be  made  available  in  an  action  brought  by 
the  party  who  signed  against  the  party  who 
did  not  sign;  but  in  such  case  it  would  not 
be  proper  to  make  the  writing  an  exhibit. 
The  statute  provides:  "When  any  pleading 
is  founded  on  a  written  instrument  or  on 
account,  the  original,  or  a  copy  thereof,  must 
be  filed  with  the  pleading."  Section  865, 
Bums'  Ann.  St  1801.  If  the  action  Is  not 
founded  on  the  written  Instrument,  as  such, 
all  the  facts  constituting  the  cause  of  action 
should  be  stated  in  the  complaint  itself  "In 
plain  and  concise  language,  without  repeti- 
tion, and  in  such  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what 
it  intended"  (section  341,  subd.  2,  Bums' 
Ann.  St  1901),  though,  if  It  constitute  a  part 
of  such  facts,  the  Incomplete  Instrument  may 
be  Inserted  In  the  body  of  the  pleading,  with 
proper  averments  relating  to  it.  We  think 
the  court  erred  In  overruling  the  demurrer  to 
the  second  and  third  paragraphs  of  the  com- 
plaint. 

Judgment  reversed. 


(M  Ind.  App.  S2) 
DILLIER  V.  CLBVBLAND,  C.  0.  A  ST.  L. 

RT.  CO.     (No.  8,48&) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Nov.  17,  1904.) 

WBOKGTDI,     DEATH  —  ACTIONS  —  ABATEMENT  — 

DAMAGES— PEBSONS    ENTITLED — DEATH 

OS    BENEFICIABT. 

1.  Bums'  Ann.  St  1894,  i  285,  provides  that 
on  death  by  wrongful  act  of  another  the  person- 
al representatives  of  the  deceased  may  maintain 
an  action  if  the  deceased  might  have  done  bo 
had  he  lived,  and  that  the  damages  shall  inure 
to  the  exclusive  benefit  of  deceased's  widow  and 
children,  if  any,  or  next  of  kin.  Held,  that 
where  deceased  died  leaving  a  widow,  but  no 
children,  no  right  of  action  existed  for  the  ben- 
efit of  deceased's  brothers,  who  were  his  next 
of  kin. 

2.  Burns'  Ann.  St  1901,  {  28$,  provides  for 
the  maintenance  of  an  action  for  wrongful 
death  for  the  exclusive  benefit  of  the  widow 
and  children,  if  any,  or  the  next  of  kin,  in  case 
deceased  could  have  maintained  an  action  for 
the  injury  had  be  lived.  Section  282  declares 
that  where  actions  survive,  they  may  be  com- 
menced by  or  against  the  representatives  of  the 
deceased  to  whom  the  interest  in  the  subject- 
matter  of  the  action  has  passed.  Section  2^ 
declares  that  a  cause  of  action  for  injury  dies 
with  the  person  of  either  party,  except  in  case 
of  an  action  for  wrongful  death,  etc ;  and  sec- 
tion 284  declares  that  all  other  causes  of  action, 
except  actions  for  promises  to  marry,  etc.,  may 

T  I.  Sea  Death,  vol.  IS,  Cent  Die.  i  H. 
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be  maintained  by  or  against  the  representa- 
tives of  the  deceased  party.  Held,  that  where 
deceased  died  as  the  result  of  the  alleged  neg- 
ligence of  a  railroad  company,  leaving  a  widow 
and  no  children,  and  the  widow  died  pending 
sait  to  recover  for  deceased's  death,  the  action 
thereupon  abated;  the  right  having  vested  in 
the  widow  and  being  extinguished  by  her  death. 

Appeal  from  Circuit  Court,  Delaware  Coun- 
ty;  Gfto.  H.  Koona,  Judge. 

Action  by  Dove  ii.  Dllller,  as  administra- 
trix de  bonis  non  of  the  estate  of  William  H. 
Fortner,  deceased,  against  the  Clevelandl, 
Cincinnati,  Chicago  &  St.  Louis  Railway 
Company.  From  a  Judgment  In  favor  of  de- 
fendant notwithstanding  a  verdict  in  favor 
of  plaintiff,  plaintifl  appeals.    Affirmed. 

Ellis  &  Waterhonse,  Nathan  N.  Spence, 
and  Geo.  W.  Cromer,  for  appellant.  John 
T.  Dye,  for  appellee. 


BLACK,  0.  J.  This  was  an  action  to  re- 
cover damages  for  the  death  of  William  H. 
Fortner,  the  appellant's  Intestate,  caused  by 
the  appellee  by  "violently,  wrongfully,  un- 
lawfolly,  and  negligently"  running  its  loco- 
motive engine  against  him  when  he  was 
crossing  the  railroad  upon  a  street  in  the  city 
of  Mnnde,  Delaware  county.  Ongolia  Fort- 
ner, widow  of  the  intestate,  became  the  ad- 
ministratrix of  his  estate,  and  as  such  in- 
stitnted  the  action.  Upon  suggestion  of  her 
death,  the  appellant.  Dove  8.  Dllller,  ad- 
ministratrix de  bonis  non  of  the  estate  of 
William  H.  Fortner,  deceased,  was  substi- 
tuted as  the  plaintiff,  and  an  amended  com- 
plaint was  filed  by  her,  in  which  it  was  al- 
leged, amongst  other  things,  that  the  intes- 
tate left  surviving  him  his  widow,  Ongolia 
Fortner,  who  was  dependent  upon  him  for 
support,  and  also  left  surviving  him  his 
three  brothers,  named,  who  were  alleged  to 
have  been  dependent  upon  him  for  support, 
and  to  be  still  living.  On  motion  of  the  ap- 
pellee, the  court  rendered  Judgment  in  its 
favor  upon  the  special  findings  of  the  Jury 
In  answer  to  interrogatories  returned  with 
a  general  verdict  In  favor  of  the  appellant 

It  appears  from  the  answers  of  the  Jury 
that  the  intestate  left  surviving  him  his 
widow,  above  named,  and  that  the  blood 
relations  surviving  him  were  his  two  broth- 
ers and  one  half-brother,  named,  being  the 
persons  mentioned  as  his  brothers  in  the 
amended  complaint;  tliat  be  never  had  any 
children;  that  his  widow  bad  died  more 
tlian  one  year  after  the  commencement  of 
this  action;  that  she  bad  no  children.  Be- 
ing asked  who  lived  with  the  intestate,  de- 
pendent upon  him  for  support,  the  Jury  an- 
swered, "His  wife,  Ongolia  Fortner."  Be- 
ing asked  to  give  the  names  of  the  person  or 
persons  dependent  upon  the  intestate  for 
support  at  and  Just  before  the  time  of  his 
death,  the  Jury  answered,  "Ongolia  Fortner, 
his  wife."  An  interrogatory  was  as  follows: 
"If  prior  to  his  death  Fortner  had  been  ren- 
dering aid  and  assistance  in  the  keeping  or 


support  of  any  person  or  persons,  then  give 
the  names  of  such  person  or  persons."  T^ 
this  the  Jury  answered,  "Ongolia  Fortner." 
Another  Interrogatory  was  as  follows:  "If 
he  had  rendered  aid  and  assistance  in  the 
support  of  any  person  or  persons,  were  they 
related  to  lUm,  and,  if  so,  what  relation?" 
to  which  the  Jury  answered,  "His  wife." 
To  the  question,  who  lost  the  means  of  sup- 
port by  the  death  of  the  intestate,  the  an- 
swer was,  "His  wife."  The  Jury  found  that 
the  sum  of  $1,000  was  the  actual  pecuniary 
or  money  damages  sustained  by  any  and  aU 
persons  who  lost  by  his  death;  that  his  wife 
sustained  pecuniary  or  money  damage  in 
that  amount  (which  was  the  sum  awarded 
the  appellant  by  the  general  verdict).    - 

It  thus  appears  that  the  Jury  specially 
found  that  the  only  person  who  suffered  any 
pecuniary  loss  through  the  death  of  the  in- 
testate was  his  widow,  who  had  died  since 
the  commencement  of  the  action,  and  there- 
fore that  his  next  of  kin  did  not  suffer  any 
pecuniary  damage,  the  action,  commenced 
by  the  personal  representative  during  the 
lifetime  of  the  widow,  having  been  prosecut- 
ed to  verdict  by  the  administratrix  de.  bonis 
non  of  the  estate  of  the  deceased  husband 
after  the  death  of  the  widow;  that  he  left 
surviving  liim  no  children  or  descendants  of 
cliildren,  but  left,  as  the  blood  relations  sur- 
viving him,  two  brothers  and  a  half-brother, 
to  whose  support  he  had  not  rendered  any  aid 
or  assistance,  and  who  did  not  suffer  any 
pecuniary  loss  through  his  death.  Our  stat- 
ute providing  for  such  an  action,  in  force 
at  the  death  of  the  Intestate  and  at  the  deatb 
of  his  widow,  provided:  "When  the  death 
of  one  is  caused  by  the  wrongful  act  or  omis- 
sion of  anotlier,  the  personal  representativeB- 
of  the  former  may  maintain  an  action  there- 
for against  the  latter.  If  the  former  might 
have  maintained  an  action,  bad  he  lived, 
against  the  latter  for  an  injury  for  the  same 
act  or  omission.  The  action  must  be  com- 
menced within  two  years.  The  damages 
cannot  exceed  ten  thousand  dollars,  and  mast 
Inure  to  the  exclusive  benefit  of  the  widow 
and  children,  if  any,  or  next  of  kin,- to  be  dis- 
tributed in  the  same  manner  as  personal 
property  of  the  deceased."  Section  285, 
Burns'  Ann.  St  1884.  An  amendment  of  thi» 
section  in  1899  (section  285,  Burns'  Ann.  St 
1901)  does  not  change  the  law  applicable  to- 
such  a  state  of  facts  as  here  involved.  It 
is  provided  that  In  all  rases  where  actions 
survive  they  may  be  commenced  by  or 
against  the  representatives  of  the  deceased 
to  whom  the  interest  in  the  subject-matter 
of  the  action  has  passed  (section  282,  Bums* 
Ann.  St  1901);  also,  that  a  cause  of  action 
arising  out  of  an  injury  to  the  person  dies 
with  the  person  of  either  party,  "exc^t  la 
cases  In  which  an  action  is  given  for  an  in- 
Jury  causing  the  death  of  any  person,  and  ac- 
tions for  seduction,  false  Imprisonment  and 
mallcioos  prosecution"  (section  283,  Bums' 
Ann.  St  1001);  and  that  all  other  caxues  of 
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action  survive,  and  may  be  brought  by  or 
against  the  representatives  of  the  deceased 
party,  except  actions  for  promises  to  marry 
(section  281,  Burns'  Ann.  St  1901).  The  ac- 
tion must  be  brought,  and  must  be  maintain- 
ed to  the  end,  by  the  personal  representative 
of  the  person  for  whose  wrongful  death  the 
damages  are  sought.  He  pursues  the  rem- 
edy, not  for  the  benefit  of  his  decedent's  es- 
tate, but  as  a  convenient  trustee  specially 
designated  by  the  statute  to  recover  and 
distribute  the  damages  for  the  beneficiaries 
recognized  as  such  by  the  statute.  Of  these 
there  are  two  classes:  First,  the  widow  and 
children,  if  there  be  such  persons;  and, 
second,  other  persons  who  are  next  of  kin 
to  the  person  for  whose  wrongful  death  the 
action  is  maintained.  If  there  be  persons 
entitled  to  damages  of  this  first  class,  the 
damages  would  be  awarded  for  the  exclusive 
benefit  of  such  persons.  Persons  of  the  sec- 
ond class  would  not  be  entitled  to  damages, 
and  there  could  be  no  recovery  for  their 
benefit.  If  there  were  persons  entitled  of  the 
first  class.  The  right  of  action  accrues  upon 
the  death  of  the  intestate.  The  widow  of 
the  appellant's  intestate  survived  him,  and, 
there  being  no  children,  the  right  of  action 
existed  for  her  benefit  alone,  and  there  never 
'was  any  right  of  action  for  the  benefit  of 
the  brothers  or  "next  or  kin"  of  the  intes- 
tate. Besides,  in  any  event,  there  could  be 
no  recovery  for  their  benefit,  as  It  appears 
snfilclently  that  they  were  not  dependent 
upon  him  for  support,  and  had  no  recogniza- 
ble expectancy  of  pecuniary  benefit  from  the 
contlnnance  of  his  life.  The  recovery  award- 
ed by  the  general  verdict  was  not  given  by 
the  Jury  for  their  benefit  For  whose  bene- 
fit then,  was  it  intended,  the  widow,  the 
sole  beneficiary,  at  the  accruing  of  the  ac- 
tion, being  dead? 

The  damages  recovered  at  the  suit  of  the 
personal  representative,  while  not  held  by 
him  for  the  decedent's  estate,  are  to  be  dis- 
tributed by  him  exclusively  to  the  widow  and 
childred  of  his  intestate,  or  to  the  next  of 
kin  of  Us  intestate,  in  the  same  manner  as 
that  in  which  he,  as  execntor  or  administra- 
tor, would  distribute  to  them  the  personal 
property  of  his  Intestate's  estate.  When 
the  widow  died  the  action  in  which  she  had 
been  the  equitable  plaintiff  could  not  be  re- 
vived or  prosecuted  further  by  her  personal 
representatives  for  the  benefit  of  her  estate, 
bnt.  If  farther  maintainable,  could  be  carried 
on  only  by  the  personal  representative  of 
her  deceased  husband.  If  damages  recover- 
ed by  the  personal  representative  in  such 
ease  were  paid  over  by  him  to  the  personal 
representative  of  the  deceased  widow.  In 
what  capacity,  or  for  what  uses  or  purposes, 
would  he  receive  them?  If  be  should  use 
and  dlstrlbnte  them  as  executor  or  adminis- 
trator of  the  deceased  widow's  estate,  he 
would  pay  them  out  to  her  creditors  and  the 
distributees  of  her  estate.  She  bad  no  chil- 
dren, and  her  heirs  conld  not  be  the  heirs 
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of   the   deceased    husband,    or   persons   to 
whom  the  appellant  could  distribute  personal 
property  of  his  intestate.    If  damages  re- 
covered by  the  appellant  should  be  by  him 
paid  to  the  personal  representative  of  the 
widow  or  to  her  heirs  at  law,  the  damages 
would  inure  to  persons  not  contemplated  by 
I  the   statute    as    beneflciariesr-persons    who 
were  not  dependent  upon  the  appellant's  iii- 
j  testate,  or  entitled  to  anticipate  pecuniary 
i  benefit  from   the   continuance  of  his   life. 
j  TJnless  at  the  commencement  of  the  action, 
I  and  also  at  the  time  of  awarding  the  dam- 
i  ages,  there  be  living  some  person  or  persons 
i  of  whom  it  can  be  said  that  the  law  implies 
!  damage  from  the  death  of  the  plaintUTs  de- 
I  cedent  or  who,  being  next  of  kin  to  him, 
;  may  be  said  to  have  suffered  pecuniary  loss 
i  through  his  death,  there  can  be  no  recovery 
:  under  the  statute.    If  the  action  bad  been 
!  commenced  for  the  benefit  of  children  of  the 
{  intestate,  as  well  as  bis  widow,  then  upon 
!  the  death  of  the  widow,  who  was  also  the  ad- 
i  mlnlstratrlz  originally  prosecuting  the  salU 
I  it  doubtless  might  have  been  further  con- 
I  tinned  by  an  administrator  de  bonis  non  for 
{  the  benefit  of  the  surviving  children;    but 
I  It  appears  that  upon  the  death  of  the  widow 
'  there  was  no  person  for  whose  benefit  the 
I  action  could  properly  be  maintained. 

The  exception  in  section  283  of  "cases  in 
which  an  action  is  given  for  Injury  causing 
the  death  of  any  person"  seems  to  be  Intend- 
ed to  limit  the  preceding  provision  that  "a 
cause  of  action  arising  out  of  an  injury  to 
the  person  dies  with  the  person  of  either 
party"  only  to  the  extent  to  whijch  rights 
of  action  for  Injury  causing  death  given  by 
other  statutory  provisions  are  Inconsistent 
with  the  preceding  part  of  that  section;  that 
is,  that  the  death  of  the  injured  person,  not- 
withstanding such  preceding  portion  of  the 
section,  shall  not  destroy  the  right  of  the 
person  or  persons  authorized  by  other  stat- 
utes to  sue  the  wrongdoer  as  in  such  other 
statutes  provided.  Except  however,  so  far 
as  the  terms  themselves  of  such  other  stat- 
utes are  Inconsistent  with  the  preceding  por- 
tion of  the  section,  a  cause  of  action  arising 
ont  of  personal  injury  dies  with  the  person  of 
either  party.  The  statutes  authorizing  ac- 
tions for  death  caused  by  wrongful  act  or 
omi^Ion  are  In  derogatlop  of  the  common 
law,  and  may  not  properly  be  extended  be- 
yond the  legitimate  meaning  of  the  words 
employed  In  them.  The  action  under  section 
285  will  not  He  unless  the  plaintiff's  decedent. 
If  living,  might  have  maintained  an  action 
for  the  injury.  Yet  the  action  brought  by 
tbe  personal  representative  is  different  In 
Its  purposes  and  results  from  an  action 
brought  by  the  injured  person  himself.  The 
right  of  action  of  the  person  injured  dies 
with  his  person.  If  such  an  action  be  pend- 
ing, it  abates  at  his  death.  The  exception  in 
section  283  does  not  save  it  from  the  opera- 
tion of  the  preceding  part  of  that  section. 
The  right  of  action  In  his  personal  represent- 
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atlve  under  section  285  Is  a  new  and  Inde- 
pendent one,  and  tbe  action  of  the  personal 
representative  Is  not  merely  a  continuation 
of  such  action  pending  at  the  death  of  tbe 
injured  person.  HllUker  y.  Citizens'  Street 
R.  Co.,  152  Ind.  86,  52  N.  E.  607;  Pittsburgh, 
etc.,  R.  Co.  V.  Hosea,  152  Ind.  412,  63  N.  B. 
419;  Stout  V.  Indianapolis,  etc.,  R.  Co.,  41 
Ind.  149;  Indianapolis,  etc.,  R.  Co.  t.  Stout, 
53  Ind.  143.  In  Hamilton  v.  Jones,  125  Ind. 
176,  25  N.  E.  192,  it  was  held  that  the  action 
under  section  285,  supra,  cannot  be  maintain- 
ed against  the  personal  representative  of  tbe 
.  wrongdoer,  as  a  claim  against  bis  estate. 
If  the  exception  in  section  283  cannot  be  re- 
garded as  saving  tbe  cause  of  action  from 
extinction  in  case  of  tbe  death  of  the  wrong- 
doer, neither  can  it  be  regarded  as  saving 
it  in  case  of  tbe  death  of  all  the  beneficiaries 
for  whom  alone  tbe  action  is  maintainable. 
If  there  be  any  right  In  the  personal  repre- 
sentative, in  whose  name  tbe  action  must  be 
brought  and  maintained,  to  pursue  tbe  stat- 
utory remedy  after  the  death  of  the  bene- 
ficiary, such  right  must  be  found  in  tbe  terms 
of  our  statntes.  The  right  and  the  remedy 
being  provided  by  statute,  the  right  must  be 
pursued  In  tbe  mode  indicated  by  the  stat- 
ute, and  not  otherwise.  See  Loague  v.  Mem- 
phis, etc.,  R.  Co.,  91  Tenn.  468,  19  S.  W.  430. 
In  Tiffany's  Death  by  Wrongful  Act,  S  87,  it 
is  said:  "Tbe  action  for  death,  being  an 
action  for  tort,  falls  within  the  common-law 
rule  that  such  an  action  does  not  survive  the 
death  of  tbe  party  in  whose  favor  it  existed. 
It  is  Immaterial  that  the  nominal  plaintiff, 
is  tbe  administrator  or  tbe  state."  In  a 
note  to  section  87,  Tiffany's  Death  by  Wrong- 
ful Act,  it  Is  pointed  out  that  the  remark  in 
JeffersonviUe,  etc.,  R.  Co.  v.  Hendricks,  41 
Ind.  48,  77,  that  tbe  children  of  daughters 
of  tbe  intestate  dying  after  tbe  commence- 
ment of  the  action  would  Inherit  the  share 
of  such  deceased  daughters,  was  a  dictum 
upon  a  matter  not  Involved  In  tbe  decision. 
Such  unnecessary  expression  in  that  case  or 
other  cases  In  tbe  Reports  cannot  be  regard- 
ed as  controlling  decisions.  "The  provisions 
of  statutes  allowing  actions  of  tort  to  sur- 
vive are  strictly  construed,  so  as  not  to  ex- 
tend the  exceptions  beyond  the  clear  Intent 
of  the  Legislature."  Woodward  v.  Chicago, 
etc.,  R.  Co.,  23  W}8.  400.  In  that  case  It  was 
also  said;  "The  position  that  tbe  action  does 
not  abate  because  the  nominal  plaintiff,  the 
administrator,  still  lives,  and  is  ready. and 
willing  to  prosecute  it,  seems  scarcely  worthy 
of  serious  thought  The  administrator  is  a 
mere  trustee,  so  made  by  the  statute,  with 
power  to  sue  for  the  benefit  of  his  cestui  que 
trust,  or  the  person  beneficially  Interested. 
He  has  no  right  except  in  virtue  of  tbe  right 
of  the  real  party  In  Interest,  and,  if  the  right 
of  tbat  party  is  lapsed  or  lost,  so  that  no 


recovery  can  be  had  upon  it;  It  follows  tbat 
the  action  can  be  no  longer  maintained.  As 
already  observed,  whether  there  is  a  person 
in  being  entitled,  imder  the  statute,  to  the 
money  recovered,  and  ichom  the  administra- 
tor represents  [these  Italics  are  ours],  is  one 
of  the  facts  In  issue,  which  must  be  proved 
before  any  recovery  can  be  had.  It  appears 
that  the  person  so  entitled  died,  and  tbat 
tbe  right  of  action  expired  with  him;  and 
for  tbat  reason,  tf  for  no  other,  the  judgment 
of  nonsuit  must  be  aflirmed."  In  Railroad 
V.  Bean,  94  Tenn.  388,  29  S.  W.  370,  It  was 
held,  under  tbe  statutes  of  Tennessee,  that 
the  exclusive  beneficiary  was  that  person 
or  class  of  persons  who  was  entitled  to  the 
recovery  at  the  death  of  the  deceased  when 
the  cause  of  action  accrued.  The  statutes 
gave  the  right  of  action  to  tbe  widow,  and. 
In  case  there  was  no  widow,  to  the  children 
of  the  deceased,  or  to  his  personal  repre- 
sentative, for  the  benefit  of  tbe  widow  or 
next  of  kin,  free  from  the  claims  of  creditors. 
In  that  case  the  deceased  left  no  children, 
but  left  surviving  him  his  widow  and  bis 
fatber.  The  action  was  brought,  as  it  might 
be,  under  the  statutes,  by  the  administrator, 
tbe  widow  being  named  as  the  beneficiary  In 
tbe  declaration.  The  widow  having  died,  the 
question  was  whether  upon  her  death  the 
suit  abated,  or  might  stlU  be  prosecuted  for 
the  benefit  of  the  fatber,  the  next  of  kin. 
It  was  said:  "Tbe  right  of  recovery  having 
once  vested  in  the  widow,  It  did  not  pass 
upon  her  death  to  her  personal  r^resenta- 
tive;  neither  did  it  revest  In  tbe  next  -of  Un 
of  the  deceased,  for  the  reason  that  no  provi- 
sion is  made  in  the  statute  for  such  con- 
tingency. The  cause  of  action,  upon  tbe 
death  of  the  person  to  whom  it  survived,  or 
for  whose  benefit  It  might  be  prosecuted,  was 
thereby  extinguished.  •  •  •  The  right 
of  action,  however,  does  not  pass  to  any  per- 
son, or  survive  to  any  beneficiary,  excepting 
those  appointed  in  the  statute  as  entitled  to 
recovery  when  the  cause  of  action  accrued." 
When  an  action  is  authorized  by  statute 
to  be  brought  by  an  Individual  in  his  or  her 
own  right,  as  a  parent,  whatever  may  prop- 
erly be  said  as  to  the  right  of  bis  or  her 
personal  representative  to  maintain  the  ac- 
tion for  recovery  on  account  of  what  may 
be  regarded  as  loss  to  the  estate  (a  matter 
not  now  before  ns),  we  are  of  the  opinion 
that  the  action  under  section  285  Is  not  main- 
tainable for  any  purpose  after  tbe  death  of 
all  persons  for  whose  exclusive  benefit,  un- 
der tbe  terms  of  that  section,  the  right  of  ac- 
tion accrued  upon  the  death  of  the  injured 
person,  whether  the  death  of  such  benefici- 
aries be  before  action  brought,  as  provided 
in  that  section,  or  during  its  pendency.  The 
proper  result  was  reached  In  the  court  below. 
Judgment  affirmed. 
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(Amtellate  Coart  of  Indiana,  Divlaion  Na  Z 
Nov.  18,  1004.) 
mmiciPAi.   ooBPOKATiona  —  strxrs  —  tmtAU 

BOIXEB8— rUOHTBRINO    HOBaES— 
STATUTXS— IDEM  BOIIANS. 

1.  Barns'  Ann.  St  1001,  t  2044,  proTidIng 
that  any  person  using  a  traction  or  road  en* 
giiie  on  a  public  street  in  an  incorporated  town 
or  d^  shall  send  a  person  in  advance  not  leas 
than  SO  yards  to  warn  approaching  teams,  does 
not  apply  to  a  steam  roller  used  In  making  or 
repairing  city  streets. 

2.Th«  words  "Stirr"  and  "Stier"  art  idem 


Appeal  from  Olrcnlt  Conrt,  Floyd  County; 
Jas.  K.  Marsh,  Special  Judge. 

Action  by  Joseph  Stlrr  against  the  city  of 
New  Albany.  From  a  Judgment  for  plain- 
tlfE,  defendant  appeals.    Reversed. 

Joseph  S.  Foley  and  B.  F.  Watson,  for  ap- 
pellant   Herter  &  Hester,  for  appellee. 

"WILEY,  J.  Appellee  recovered  a  Jodgment 
against  appellant  for  personal  injuries  al- 
leged to  have  resulted  from  its  negligence. 
The  amended  complaint  is  In  two  para- 
graphs, to  each  of  which  a  demurrer  was 
overroled.  Answer  in  denial.  Appellant's 
motion  for  a  new  trial  was  overruled.  Ap- 
pellant asks  a  reversal  upon  two  grounds: 
First,  that  the  trial  court  erred  in  overrul- 
InS  its  demurrer  to  each  paragraph  of  amend- 
ed complaint;  and,  second,  that  it  was  error 
to  OYermle  its  motion  for  a  new  trial. 

Hie  only  question  discussed  under  the 
motion  for  a  new  trial  Is  based  upon  the  ac- 
tion of  the  court  in  giving  instructions  8 
and  4.  As  these  instructions  relate  to  the 
same  questions  presented  by  the  demurrer 
to  the  amended  complaint,  they  may  prop- 
erly be  considered  in  connection  therewith. 
If  the  complaint  states  a  cause  of  action,  un- 
der the  theory  upon  which  it  proceeds,  then 
tbe  instmctlonB  correctly  stated  the  law  ap- 
plicable to  the  facts.  There  la  no  material 
difference  in  the  two  paragraphs  of  com- 
plaint, and  a  statement  of  the  facts  relied 
npon  in  one  will  suffice  for  both.  By  the 
flrat  paragraph  the  facts  exhibited  are  as 
follows:  Appellant  is  an  incorporated  city. 
That  it  maintained  a  fire  department.  That 
appellee  was  an  employ^  of  the  city  in  its 
Are  department  That  as  such  employs,  one 
of  his  duties  was  to  exercise  the  horses  used 
for  drawing  lire  engines.  That  he  was  en- 
gaged In  that  duty,  when  the  horses  he  was 
exercising  became  frightened  at  an  engine 
owned  by  the  dty,  by  Ita  being  propelled 
tbrongh  one  of  the  public  streets,  and  that 
appellant  neglected  to  send  some  one  in  front 
of  the  engine,  at  least  60  yards,  to  warn  pei^ 
sons  of  its  approach.  The  theory  of  the  com- 
plaint will  appear  from  the  following  aver- 
ment: "Plaintiff  further  avers  that  the  de- 
fendant was  at  sala  time,  and  for  several 
yean  pTerloua  thereto  had  been,  the  owner 
*SebMuliig   denied.     Transfer 


of  a  traction  or  road  engine  wUdi*  was  pro-, 
pelled  by  steam  power,  and  which  was  used 
by  the  defendant  for  the  purpose  of  rolling 
and  repairing  Ita  macadamlxed  and  other 
streets;  that  on  said  day  the  said  traction 
engine  of  the  defendant  being  in  charge  of 
one  of  its  servants  and  agents,  who  was  act- 
ing for  the  city  in  that  behalf,  was  being 
propelled  and  driven  northwardly  along  said 
Thirteenth  street  of  said  city,  and  towards 
said  engine  house,  for  the  purpose  of  reach- 
ing a  itoint  on  Vincennes  street  more  than 
five  (5)  blocks  away,  where  It  was  to  be  used 
in  street  repairs,  but  not  for  the  purpose  of 
repairing  said  Thirteenth  street;  that  when 
the  plaintiff  had  come  out  of  said  engine 
house  and  had  reached  said  Market  street 
with  said  horses  as  aforesaid,  tbe  said  trac- 
tion engine  had  reached  a  point  on  said 
Thirteenth  street  about  one  hundred  and 
twenty  (120)  feet  south  of  said  Market  street 
and  about  bne  hundred  and  sixty  (160)  feet 
distant  from  where  the  plaintiff  was  with 
said  horses;  that  said  traction  engine  was 
then  and  there  blowing  off  steam,  and  mak- 
ing loud  and  unusual  noises,  and  allowing 
smoke  to  escape  from  the  smokestack  there- 
of, making  unusual  sights,  all  of  which  was 
naturally  calculated  to  frighten  horses  and 
teams;  that  the  defendant  and  ita  ofQcera 
and  agents  wholly  failed,  while  propelling 
and  using  said  engine  on  said  highway  and 
street  as  aforesaid,  to  send  some  person  In 
advance  of  said  engine,  not  less  than  fifty 
(50)  yards,  to  warn  all  persons  approach- 
ing, in  charge  of  a  horse  or  team,  of  his  or 
their  proximity  to  such  engine;  that  If  the 
said  defendant  had  sent  some  person  In  ad- 
vance of  said  engine  for  said  purpose,  he 
would  have  been  within  thirty  (30)  feet  of 
the  plaintifC,  and  could  have  so  notified  him 
of  its  approach,  and  that  the  plaintiff,  being 
so  notified,  could  have  prevented  said  horses 
from  running  away.  Plaintiff  further  says 
that  he  did  not  know  of  the  approach  of  said 
traction  engine,  nor  that  tbe  same  was  in 
said  neighborhood:  that  as  a  direct  result 
of  the  failure  of  the  defendant  to  so  send 
some  person  in  advance  to  give  said  warn- 
ing, and  in  so  failing  to  warn  the  plaintiff 
of  the  approach  of  said  engine,  and  because 
of  the  presence  of  said  engine  at  said  place, 
making  said  noises  and  presenting  said  un- 
usual appearance,  said  horses  in  charge  of 
the  plaintiff  were  caused  to  take  fright  and 
run  away." 

It  is  clear  that  appellee  bases  his  right 
to  recover  upon  the  failure  of  appellant  to 
perform  a  duty  placed  upon  It  by  statute. 
That  statute  is  as  follows:  "Any  person  or 
owner  of  a  traction  or  road  engine  shall, 
while  using  the  said  engine  on  any  public 
highway,  street  or  alley  of  any  incorporated 
town  or  dty,  send  some  person  in  advance 
of  said  engine,  not  less  than  fifty  yards,  to 
warn  all  persons  approaching,  who  are  in 
charge  of  a  horse,  team  or  teams,  of  their 
proximity  to  such  engine."  Section  2044, 
to   Supreme  Court  denied. 
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Bains'  A^n.  St  1901.  "And  It  shall  be  the 
duty  of  tbe  engineer  In  charge  of  said  en- 
gine, or  the  owner  thereof,  upon  the  approach 
of  said  horse,  team  or  teams,  to  drive  said 
engine  to  one  side  of  the  road  or  street 
when  practicable,  and  to  stop  said  engine  un- 
til said  horse,  team  or  teams,  hare  passed 
said  engine,  and  tbe  whistle  of  said  engine 
shall  not  be  sounded  while  said  horse,  team 
or  teams  are  passing."  Section  2015,  Boms' 
Ann.  St.  1901.  Section  2046  fixes  a  penalty 
for  a  violation  of  any  of  the  provisions  of 
the  statute.  This  statute  was  enacted  In 
1889  (Laws  1889,  p.  428,  c.  229),  and  its  title 
Is  as  follows:  "An  act  to  make  it  nnlawful 
for  any  person,  or  any  owner  of  any  trac- 
tion or  road  engine,  to  run  the  same  or  nse 
the  said  engine  upon  the  public  highway, 
street  or  alley  of  any  incorporated  town  or 
city  In  violation  of  this  act,  and  fixing  penal- 
ties for  the  violation  of  this  act"  The  rule 
by  which  tbe  theory  of  a  pleading  is  to  be 
determined  is  well  defined  in  this  state,  and 
that  is.  It  must  be  construed  upon  tbe  theory 
which  is  most  apparent  and  clearly  outlined 
by  tbe  facts  stated  In  it  That  is,  it  must  be 
Judged  from  Its  general  scope  and  tenor,  and 
must  proceed  upon  some  definite  theory. 
Boyd  V.  Bloom.  152  Ind.  152,  52  N.  E.  751; 
Cleveland,  etc.,  Ry.  Co.  v.  Stewart  24  Ind. 
App.  374,  66  N.  a  917;  Pittsburgh,  etc.,  Ry. 
Co.  V.  Sullivan,  141  Ind.  83,  40  N.  B.  138,  27 
L.  R.  A.  840,  50  Am.  St  Rep.  313.  The  the- 
ory of  the  complaint  measured  by  the  rule 
above  stated,  is  that  appellee's  injuries  re- 
sulted from  the  failure  of  appellant  to  oi>- 
serve  the  duties  Imposed  upon  It  by  stat- 
ute. In  not  sending  some  person  50  yards 
in  front  of  a  traction  or  road  engine  It  was 
using  on  a  public  street  to  warn  persons 
who  might  be  approaching  in  charge  of 
horses.  The  force  of  tbe  allegations  in  this 
regard  are  materially  lessened,  if  not  wholly 
destroyed,  by  the  additional  averment  that 
the  engine  was  to  be  used  for  "street  re- 
pairs." And  this  brings  us  to  the  considera- 
tion of  the  class  of  engines  contemplated  by 
the  Legislature  in  the  act  nnd  the  evil  or 
danger  incident  to  the  public  if  was  Intended 
to  remedy  or  avoid.  It  is  a  historical  fact 
that  the  use  of  "traction  or  road  engines" 
had  become  quite  prevalent  In  all  rural  dis- 
tricts of  the  state  at  about  the  time  of  the 
passage  of  this  statute.  They  were  in  gen- 
eral use,  and  at  certain  seasons  of  the  year 
were  propelled  upon  and  over  public  hlgh- 
wa.vs  to  draw  and  run  threshing  machines. 
Such  engines  were  calculated  to  frighten 
horses.  It  was  recognized  that  they  were  a 
modern  and  necessary  improvement,  and 
greatly  to  the  Interest  of  the  farming  com- 
munity. They  had  a  right  to  traverse  the 
public  highways,  and,  to  protect  the  travel- 
ing public,  the  Legislature  wisely  placed  up- 
on those  who  owned  or  operated  them  the 
duty  of  requiring  them  to  send  some  person 
in  advance  to  give  warning  to  persons  ap- 
proaching who  were  in  charge  of  horses. 


We  have  no  doubt  but  what  this  was  the 
purpose  and  Intention  of  the  Legislature  In 
passing  the  act  If  the  statute  is  applica- 
ble to  cities,  in  operating  steam  englnea.  In 
the  improvement  of  streets,  propelling  street 
rollers,  etc.,  then  the  facta  pleaded  state  a 
cause  of  action.  We  cannot  believe  that 
the  statute  Is  applicable  where  steam  en- 
gines are  used  in  cities  In  tbe  Improvement 
of  streets,  for  the  application  of  tbe  statute 
would  be  Impracticable.  Courts  take  into 
consideration  common  knowledge  and  ex- 
perience, and  conditions  existing,  and  objects 
to  be  attained  by  the  Legislature  In  enact- 
ing a  law.  The  rule,  succinctiy  stated.  Is 
as  follows:  "In  order  to  ascertain  the  in- 
tention of  the  Legislature  the  court  should 
look  to  tbe  letter  of  the  statute,  to  it  as  a 
whole,  to  the  circumstances  under  which  It 
was  enacted,  to  the  old  law.  If  any,  to  tbe 
mischief  to  be  remedied,  to  other  statutes, 
and  to  the  conditions  of  affairs  when  the 
statute  was  enacted."  State  Board  of  Tax 
Commissioners  v.  Holiday,  150  Ind.  210,  48 
N.  E.  14,  42  L.  R.  A.  826.  The  expression  In 
the  statute,  "traction  or  road  engine,"  as 
used  by  the  Legislature,  and  In  the  sense 
and  connection  in  which  It  is  used,  does  not 
embrace  the  character  of  engine  used  in  pro- 
pelling steam  rollers,  etc.,  used  in  the  repair 
of  streets.  We  know  that  "traction  or  road 
engines"  are  not  so. used.  We  have  a  stat- 
ute (section  7083,  Btarns'  Ann.  St  1901) 
which  gives  a  right  of  action  to  an  employe 
who  may  be  Injured  by  the  negligence  of  a 
person  in  the  service  of  a  designated  corpora- 
tion who  has  charge  of  a  locomotive,  engine, 
or  train  upon  a  railway,  etc.  In  the  case  of 
Jarvls,  Receiver,  v.  Hitch,  161  Ind.  217,  67 
N.  E.  1057,  appellee  was  in  the  employment 
of  appellant  as  receiver  of  a  railway  com- 
pany, and  was  injured  by  the  alleged  neg- 
ligence of  a  servant  of  appellant  who  was 
in  charge  of  a  machine  known  as  a  "pile 
driver."  The  pile  driver  consisted  of  a  steam 
engine  placed  upon  one  end  of  a  fiat  car, 
and  the  driver,  used  in  raising  the  hammer, 
placed  at  the  other  end  of  the  car,  all  form- 
ing one  machine,  containing  machinery  by 
which  tbe  car  was  moved  from  place  to 
place  on  the  railroad  track  by  means  of  the 
motive  power  of  the  engine.  Appellee  based 
his  right  to  recover  upon  subdivision  4  of 
section  7083,  supra,  known  as  the  "Employ- 
ers' Liability  Act"  The  court,  in  constru- 
ing the  expression  In  the  statute,  "locomotive 
engine,"  said:  "We  think  it  Is  clear  that 
the  steam  pile  driver  was  not  a  'locomotive 
engine,'  within  the  fourth  subdivision  of  sec- 
tion 1  of  the  act  of  1893  (Acts  1893,  pp.  294. 
295,  c.  130;  section  7033,  Bums'  Ann.  St. 
1901).  By  the  term  'locomotive  engine,'  used 
In  said  clause,  is  only  Intended  an  engine  con- 
stracted  and  used  for  traction  purposes  on 
a  railroad  track."  It  was  further  held  In 
that  case  that  whether  the  machine  alleged 
in  the  complaint  to  be  a  "locomotive  engine"* 
was  such,  within  tbe  meaning  of  said  fourtb 
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snbdiTlsion,  was  a  question  to  be  determined 
by  the  court,  and  not  by  the  Jury.  To  the 
same  effect  is  tbe  case  of  Murpby  v.  Wilson, 
48  L.  T.  N.  S.  788,  52  L.  J.  Q.  B.  D.  624, 
525,  to  -fftaicb  we  refer  without  comment. 
While  the  complaint  uses  the  language  of 
the  statute,  In  the  first  instance,  in  describ- 
ing the  engine,  subsequent  averments  show 
that  appellant  was  npt  violating  the  statute, 
iu  view  of  the  whole  context,  for  It  is  aver- 
red that  it  was  to  be  used  in  repairing  a 
street.  A  traction  or  road  engine,  as  contem- 
plated by  the  statute,  is  one  which  is  pro- 
pelled by  steam,  and  used  to  go  from  place 
to  place  upon  public  hi^ways,  having  mo- 
tive power,  not  only  sufficient  to  propel  it- 
self, but  also  to  draw  loads;  and  this  is  the< 
character  of  engines  the  Legislature  had  in 
mind  when  it  used  the  expression  "traction 
or  road  ei^ine."  We  know  that  municipal 
corporations  do  not  use  traction  or  road  en- 
gines for  this  purpose,  and,  in  addition  to 
this,  the  complaint  itself  shows  that  appel- 
lant was  nbt  using  an  engine  of  the  character 
contemplated  by  the  statute. 

Construing  the  complaint  most  strongly 
against  the  pleader,  and  by  the  theory  which 
is  most  apparent  and  clearly  outlined  by  the 
facts  stated  in  it,  and  according  to  its  gen- 
eral scope  and  tenor,  as  we  must,  we  are 
led  to  the  conclusion  that  the  theory  of  ap- 
pellee's complaint  Is  that  he  seeks  a  recov- 
ery npon  the  proposition  that  it  was  ac- 
tionable negligence  for  appellant  to  neglect 
to  send  some  one  forward  at  least  50  yards 
to  warn  appellee,  who  was  in  charge  of 
horses  and  approaching  the  engine.  Upon 
that  theory,  the  complaint  does  not  state 
a  cause  of  action. 

Appellee  has  interposed  a  motion  to  dis- 
miss the  appeal  for  the  reason  that  the  name 
of  appellee,  "Stirr,"  has  been  changed  in 
the  record  to  "Stier."  The  affldavlts'pro  and 
con  In  support  of  and  against  the  motion 
sbow  that  one  of  the  counsel  changed  the 
name  In  the  record  in  good  faith,  lionestly 
believing  that  the  correct  name  was  "SOer." 
In  any  event  the  two  names  are  idem  sonans. 
There  is  no  merit  in  the  motion,  and  it  la 
overruled. 

Judgment  reversed,  and  the  trial  court  is 
directed  to  sustain  appellant's  demurrer  to 
tile  complaint. 


<34  Ind.  App.  100) 

ANDERSON  et  al.   v.   INDIANAPOLIS 

DROP  FORGING  CO.  et  al. 

(No.  5,134.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Nov.  22.  1904.) 

CONTEMPTS  —  PBOCEDCTBE  —  ANSWEBS  OF  DE- 
PENDANT—CONCLUSIVENESS — CBIMINAI,  CON- 
iniPTS— CHANCEBT  CONTEMPTS— INJUNCTION 
— PERSONS    AITBCTED. 

1.  Pickets  for  a  labor  anion,  although  not 
made  defendants  in  an  injunction  suit,  are 
aiT<enabIe  to  the  Injunction  restraining  the  un- 
ion, and  all  persons  confederated  or  conspiring 
with  it,  from  obstructing  the  business  of  plain- 


tifE  and  its  employte,  where  they  have  actual  no- 
tice of  such  injunction. 

2.  Either  at  common  law,  or  under  the  express 
provisions  of  Burns'  Ann.  St.  1901.  i  1025,  a 
person  accused  of  a  criminal  contempt  is  en- 
titled to  an  acquittal  and  discharge  on  his 
sworn  denial  of  tne  facts  charged ;  and,  in  case 
of  bis  failure  to  deny,  his  punishment  may  be 
assessed  without  the  hearing  of  evidence. 

8.  Bums'  Ann.  St  1901.  i  1025,  expressly 
confers  the  right  of  appeal  from  an  order  ad- 
judging one  guilty  of  a  criminal  contenipt 

4.  Burns'  Ann.  St.  1901,  H  1024-102B,  rela- 
tive to  contempts  of  court,  prescribing  the  pen- 
alties and  the  methods  of  procedure,  and  au- 
thorizing, among  other  things,  an  acquittal  on 
a  sworn  denial  of  the  facts  charged  as  a  con- 
tempt, but  which  provides  that  nothing  therein 
contained  shall  be  construed  as  affecting  pro- 
ceedings against  any  port^  for  cpntempt  for 
the  enforcement  of  civil  ngbts  and  remedies," 
has  no  application  to  contempt  proceedings  m 
chancery,  brought  for  the  violation  of  the  in- 
junctive process  of  the  court,  in  which  the  rule 
has  always  been  that  the  truth  of  defendant's 
answers  to  interrogatories  may  be  controverted, 
and  the  whole  matter  inquired  into  and  ascer- 
tained by  the  court. 

5.  Courts  have  an  inherent  power  to  enforce 
their  decrees  and  command  respect  for  their 
processPB,  and  such  powers  cannot  be  abridged, 
limited,  or  taken  away  by  the  Legislature,  ei- 
ther directly  or  indirectly,  by  attempting  to 
define  the  offense,  or  undertaking  to  regulate 
procedure. 

6.  Parties  who  aj)pear  to  contempt  proceed- 
ings cannot  complain  of  lack  of  process. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty;   Vinson  Carter,  Judge. 

Contempt  proceedings  Instituted  as  an- 
cillary to  an  injunction  suit  by  the  Indian- 
apolis Drop  Forging  Company  and  others 
against  James  Anderson  and  others.  From 
an  order  adjudging  defendants  guilty  of  con- 
tempt, tbey  appeal.    Affirmed. 

Gronlnger  &  Gronlnger,  for  appellants. 
Edcnbarter  &  Mull  and  F.  EL  Matson,  for  ap- 
pellees. 

ROBT,  P.  J.  The  Marion  superior  court 
on  the  Ist  day  of  July,  1903,  adjudged  the  ap- 
pellants guilty  of  contempt,  fined  each  of 
them  $25  and  costs,  and  ordered  that  they 
stand  committed  until  said  fines  and  costs 
were  paid.  On  November  8,  1902,  the  In- 
dianapolis Drop  Forging  Company  filed  its 
complaint  for,  an  injunction  in  said  court 
against  the  White  River  Lodge  International 
Association  of  Machinists  and  42  other  per- 
sons named.  On  the  13th  day  of  December 
following,  a  temporary  Injunction  was  grant- 
ed against  certain  named  defendants,  and 
"all  persons  now  or  hereafter  aiding  or  abet- 
ting them  or  confederating  or  conspiring  with 
them,  or  any  or  either  of  them;  the  said 
parties  being  thereby  enjoined  from  inter- 
fering with,  hindering,  obstructing,  or  stop- 
ping any  of  the  business  of  said  forging  com- 
pany, or  Its  officers,  agents,  servants,  or 
employes,  in  the  operation  of  its  factory 
and  business  located  in  the  city  of  Indian- 
apolis, and  from  molesting,  compelling,  in- 
ducing, or  attempting  to  induce,  by  threats, 

f  3.  See  Contempt.  voL  10,  Cent.  XHg.  ti  US,  IU. 
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intimldatioii,  yiolence,  or  force,  any  of  Its 
employes  to  refuse  or  fall  to  do  their  work  or 
discbarge  tlieir  duties  as  such  employes,  or  to 
leave  its  service."  The  decree  is  specific  and 
comprehensive,  and  of  considerable  length. 
Its  purport  is  as  Indicated.  On  June  24, 
1903,  said  forging  company  filed  its  motion, 
supported  by  affidavit,  for  a  rule  requiring 
appellants  and  one  Edward  J.  Collins  to 
show  cause  why  they  should  not  be  attach- 
ed for  contempt  of  court,  for  violating  said 
temporary  injunction.  The  motion  recited 
the  entry  of  the  injunction  aforesaid,  and 
stated  that  the  appellants,  though  not  par- 
ties to  the  salt,  had  notice  and  knowledge 
of  said  order  of  Injunction  long  before  the 
happening  of  the  matters  alleged,  and,  with 
such  notice  and  knowledge,  willfully  violat- 
ed, and  caused  to  be  violated,  said  order  of 
injunction  In  respect  to  the  matters  more 
fully'  set  forth  in  the  affidavit  of  Louis  A. 
Beyers,  attached  and  made  a  part  of  the  mo- 
tion. The  affidavit  of  said  Beyers  is.  In 
substance,  that  he  Is  a  die  sinker  by  trade, 
and  is  and  has  been  ever  since  September, 
1902,  in  the  employment  of  said  forging 
company;  that  on  June  6,  1903,  as  he  was 
leaving  Its  shop  at  the  noon  hour,  be  was, 
without  provocation  on  his  part,  waylaid,  as- 
saulted, and  beaten  by  the  appellants,  who 
at  the  time  were  claiming  to  do  picket  duty 
for  defendant  White  River  Lodge  at  the 
factory  of  said  company;  that,  while  they 
were  so  assaulting  and  beating  him,  bis 
brothers,  Fred  and  John  Beyers,  came  up 
and  interfered  in  his  behalf,  wherenpon  ap- 
pellants called  affiant  and  his  said  brothers 
scabs,  and  threatened  to  strike  them  with 
stones  which  they  had  picked  up;  that  there- 
after appellant  Anderson  caused  affiant  and 
his  two  brothers  to  be  arrested  and  brought 
before  the  police  court  on  the  false  charge 
of  committing  an  assault  with  intent  to  kill 
upon  him,  the  said  Anderson,  thereby  inter- 
fering with  the  employment  of  affiant  and 
his  said  brothers,  all  of  which,  as  affiant 
believes,  was  In  violation  of  the  injunction 
heretofore  granted  and  now  In  force.  A  rule 
to  show  cause  was  thereupon  issued  and 
served,  and  thereafter,  said  parties  appear- 
ing, evidence  was  heard,  th^  said  Collins 
found  not  guilty,  and  a  judgment  as  afore- 
said entered  against  the  appellants.  The  al- 
legations connecting  said  Collins  with  the 
contempt  charged,  not  having  been  sustain- 
ed, are  not  set  out  in  the  foregoing  summary 
of  the  proceeding. 

The  appellants  were  amenable  to  the  In- 
junction if  they  had  actual  notice  thereof, 
although  not  made  defendants  in  the  orig- 
inal action.  Ex  parte  Lennon,  166  T7.  S.  548, 
17  Sup.  Ct  658,  41  L.  Ed.  1110;  American 
Steel,  etc.,  v.  Wire  Drawers  (C.  C.)  90  Fed. 
605;   High,  Injunctions,  {  1444. 

Appellants'  claim  for  a  reversal  of  the 
judgment  against  them  depends  upon  the 
provisions  of  "the  act  touching  contempts 
of  court,  prescribing  penalties  that  may  be 


inflicted  therefor,  and  the  methods  for  pro- 
ceeding therein,"  approved  March  31,  1879 
(Acts  1879,  p.  112,  c.  35),  as  amended  March 
1,  1881  (Acts  1881,  p.  10,  c.  6;  sections  1024- 
1020,  Bums'  Ann.  St  1901).  By  section  8 
It  is  provided  that  "in  all  cases  of  indirect 
contempt  the  person  charged  therewith  shall 
be  entitled,  before  answering  thereto  or  be- 
ing punished  therefor,  to  have  served  upon 
him  a  rule  of  the  court  against  which  the 
alleged  contempt  may  be  committed,  which 
said  rule  shall  clearly  and  distinctly  set 
forth  the  facts  which  are  alleged  to  consti- 
tute such  contempt,  and  shall  specify  the 
time  and  place  of  such  facts  with  such  rea- 
sonable certainty  as  to  Inform  the  defend- 
ant of  the  nature  and  circumstances  of  the 
charge  against  him,  and  shall  specify  a  time 
and  place  at  which  he  is  required  to  show 
cause  in  such  court  why  he  should  not  be 
attached  and  punished  for  such  contempt, 
which  time  the  court  shall,  on  proper  show- 
ing, extend  so  as  to  give  the  defendant  a  rea- 
sonable and  just  opportunity  to  purge  himself 
of  such  contempt  •  •  •"  By  section  9  it 
Is  further  provided:  "If  the  defendant  shall 
fall  to  appear  In  said  court  at  the  time  and 
place  specified  In  the  rule  provided  for  In 
the  last  preceding  section,  to  answer  the 
same,  or.  If  after  having  appeared  thereto, 
the  defendant  shall  fail  or  refuse  to  answer 
teaching  such  contempt,  the  court  may  pro- 
ceed at  once,  and  without  any  further  de- 
lay, to  attach  and  punish  him  or  her  for 
such  contempt;  but  If  the  defendant  shall 
answer  the  facts  set  forth  In  such  rule,  by 
showing  that,  even  If  they  are  all  true,  they 
do  not  constitnte  a  contempt  of  court,  or  by 
denying,  or  explaining,  or  confessing  and 
avoiding  them,  so  as  to  show  that  no  con- 
tempt was  intended,  then,  and  In  every  such 
case,  the  court  shall  acquit  and  discharge  the 
defendant;  •  •  •  and  the  defendant  hav- 
ing appeared  to  such  rule,  may  except,  file  a 
bill  of  exceptions,  and  appeal  to  the  general 
term,  and  to  the  Supreme  Court,  in  the  same 
manner  as  in  cases  of  direct  contempt"  By 
section  10  the  provisions  of  the  act  are 
made  to  apply  to  all  proceedings  for  con- 
tempt in  all  courts  of  record  in  this  state, 
except  the  Supreme  Court  thereof:  "provid- 
ed, however,  that  nothing  herein  contained 
shall  be  construed  or  held  to  embrace,  limit 
or  control  any  proceeding  against  any  officer 
or  party  for  contempt  for  the  enforcement 
of  civil  rights  and  remedies."  Contempts 
of  court  for  which  punishment  is  inflicted 
for  the  primary  purpose  of  vindicating  public 
authority  are  denominated  criminal,  while 
those  in  which  the  enforcement  of  civil 
rights  and  remedies  is  the  ultimate  object  of 
the  punishment  are  denominated  civil  con- 
tempts. "Proceedings  for  contempt  are  of 
two  classes — ^those  prosecuted  to  preserve  the 
power  and  vindicate  the  dignity  of  the  courts, 
and  to  punish  for  disobedience  of  their  or- 
ders, and  those  instituted  to  preserve  and 
enforce  the  rights  of  private  parties  to  suits. 
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and  to  compel  obedience  to  orders  and  de- 
crees made  to  enforce  the  rigbts  and  admin- 
ister the  remedies  to  trblcb  the  court  has 
fonnd  tbem  to  be  entitled.  The  former  are 
criminal  and  punitive  in  their  nature,  and 
the  gOTemment,  the  courts,  and  the  people 
are  interested  In  their  prosecution.  The  lat- 
ter are  civil,  remedial,  and  coercive  in  their 
nature,  and  the  parties  chiefly  in  interest  in 
their  conduct  and  prosecution  are  the  indi- 
Tidnals  whose  private  rights  and  remedies 
they  are  Instituted  to  protect  or  enforce. 
Thompson  v.  Railroad  Co.,  48  N.  3.  Eq.  105, 
108,  21  AO.  182;  Hendryx  v.  Fltzpatrlek  (C.  C.) 
19  Fed.  810;  Ex  parte  CuUlford,  8  Bam.  & 
O.  220;  Rex  v.  Edwards,  9  Bam.  &  C.  652; 
People  V.  Court  of  Oyer  &  Terminer,  101  N. 
T.  245,  247,  4  N.  E.  259,  54  Am.  Rep.  691; 
Phillips  V.  Welch,  11  Nev.  187,  190;  State  v. 
Knight.  8  S.  D.  509,  513,  54  N.  W.  412,  44 
Am.  St  Rep.  809;  People  v.  McKane,  78 
Hun,  154,  160,  28  N.  Y.  Supp.  981,  4  Bl. 
Oomm.  285."  In  the  former  class,  "In  cases 
at  common  law  the  defendant  will  be  dis- 
charged If,  by  bis  answers  to  interrogatories 
filed,  he  makes  such  a  statement  as  will  free 
him  from  imputed  contempt,  and  opposing 
testimony  will  not  be  heard."  At  common 
law  always,  and  by  the  terms  of  section 
1025,  a  sworn  denial  of  the  facts  charged  en- 
titled the  accused  to  bis  discharge.  Wilson 
▼.  State,  57  Ind.  71;  State  v.  Earl,  41  Ind. 
464;  Flshback  v.  State,  131  Ind.  304,  30  N. 
E.  1088;  Stewart  v.  State,  140  Ind.  7,  39  N. 
E.  508;  Shirk  et  al.  v.  CoX  141  Ind.  301,  40 
N.  E.  750.  Falling  to  deny  the  contempt 
punishment  was  assessed  without  hearing 
evidence.  Haskett  v.  State,  51  Ind.  176; 
Hawkins  et  al.  v.  State,  125  Ind.  670,  25  N.  B. 
818;  Whlttem  v.  State,  36  Ind.  196;  Middle- 
brook  V.  State,  43  Conn.  267,  21  Am.  Rep. 
650;  People  of  111.  v.  Wilson  &  Shuman,  64 
lU.  195,  16  Am.  Rep.  528;  Rapelje  on  Con- 
tempt, {  1.  Section  9,  supra,  is  declaratory 
of  the  common  law,  and  gives  to  the  defend- 
ant. In  unmistakable  terms,  the  right  of  ap- 
peal, which  is  denied  in  some  Jurisdictions, 
and,  prior  to  such  statute,  debated  in  our 
own.  State  v.  Tipton,  1  Bl.  168;  Hunter  v. 
State,  6  Ind.  423;  Whlttem  v.  State,  36  Ind. 
196.  Neither  section  8  nor  section  9  was 
intended  to  apply  to  cases  in  chancery,  where 
it  has  always  been  the  rule  that  "the  truth  of 
the  defendant's  statements  in  reply  to  In- 
terrogatories filed  may  be  controverted  on  the 
other  side,  and  the  whole  matter  inquired 
into  and  ascertained  by  the  court.  •  •  • 
Without  the  power  to  enforce  these  decrees 
by  punishing  disobedience  In  violation  of 
tbem,  a  court  of  chancery  would  be  worse 
than  useless,  and  for  this  reason  the  practice 
on  the  point  we  are  considering  differs  from 
that  of  a  court  of  common  law.  For,  if  the 
answer  of  defendant  in  questions  of  contempt 
were  conclusive,  a  decree  might  lose  all  its 
vitality  and  not  be  enforced  at  all.  The 
temptation  In  many  cases  to  defeat  the 
efficacy  of  the  decree  by  sturdy  denial  of  the 


imputed  contempt  might  be  too  strong  for 
the  virtue  of  the  party.  The  rule  therefore 
is  regarded  as  well  settled  in  England  and  in 
this  country  that,  in  chancery,  testimony  will 
be  heard  to  contradict  as  well  as  to  support 
the  truth  of  a  statement  made  by  one  against 
whom  proceedings  for  contempt  have  been 
instituted."  Underwood's  Case,  2  Humph. 
46;  In  re  Debs,  158  U.  S.  564,  15  Sup.  Ct.  900, 
39  L.  Ed.  1093.  That  the  act  of  1879  and 
Its  amendment  were  not  designed  to  af- 
fect cases  falling  within  this  class  Is  put 
beyond  all  manner  of  doubt  by  the  conclud- 
ing provision  of  section  10 — that  the  act 
shall  not  apply  to  any  proceeding  "for  the 
enforcement  of  civil  rights  and  remedies." 
Beck  v.  State,  72  Ind.  255.  It  is  not,  there- 
fore, necessary  to  refer  to  the  inherent  power 
of  the  courts  to  enforce  their  decrees  and 
command  respect  for  their  processes.  The 
existence  of  such  powers  is  essential  to  the 
maintenance  of  our  system  of  government. 
No  Legislature  can  abridge,  limit,  or  take 
away  such  power,  either  directly  or  indi- 
rectly, by  attempting  to  define  the  offense 
or  undertaking  to  regulate  procedure.  The 
Legislature  of  Indiana  has  not  attempted 
to  do  so.  It  follows  that  appellants  were 
not  entitled  to  be  discharged  upon  their  veri- 
fied answer. 

The  appellants  appeared  to  the  proceed- 
ing. They  cannot,  therefore,  complain  of 
lack  of  process.  The  evidence  supports  the 
finding.  The  learned  Judge  of  the  superior 
court  was  constrained  to  the  action  taken 
by  the  appellants  themselves. 

Judgment  afitemed. 


(34  Ind.  App.  25) 

ASCHOFP  V.  CITY  OF  EVANSVILLB.    (No. 

4,862.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Nov.  15,  1904.) 

IfUNICIPAL     COKP0RA.TION&— WATKBWOBKS— 

HEGLIGENCE— INJUBT  TO  ADJACENT 

FROPEBTT  OWNEB. 

1.  Where  a  city's  water  pipe  burst  under 
the  extra  pressure  during  the  extiDguishtnent 
of  a  fire,  the  city  is  not  liable  for  damages  re- 
sulting from  water  flowing  into  an  adjacent  cel- 
lar ;  in  the  extinguishing  of  fires  and  in  making 
arrangement  therefor  the  city  acting  in  its  gov- 
ernmental capacity. 

2.  The  city  is  liable  for  damages  by  flooding 
an  adjacent  cellar  because  of  negligence  in  fail- 
ing to  keep  in  repair  water  pipes  in  the  street 
used  by  its  fire  department  in  the  extinguish- 
ment of  fires,  as  in  so  doing  It  acts  in  Its  cor- 
porate, and  not  Its  governmental,  capacity. 

Appeal  from  Superior  Court,  Vanderburgh 
County;  Jno.  H.  Foster,  Judge. 

Action  by  Peter  Aschoff  against  the  city  of 
KvansvlUe.  From  a  judgment  sustaining  a 
demurrer  to  the  complaint,  plaintiff  appeals. 
Reversed. 

Logsdon,  Gbappeii  ft  Veneman,  for  appe'/- 
lant.    A.  W.  Fnnkhouser,  tor  appellee. 

\1.  See  Municipal  Corporations,  voL  St,  Cant  Dig. 
557,  1«8,  1671.  • 
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and. 


ROBT,  J.  Appellant's  complaint  was  in 
six  paragraphs,  to  each  of  trblcb  appellee's 
demurrer  for  want  of  facts  was  sustained. 
Refusing  to  plead  further,  judgment  was  ren- 
dered against  him,  trom  which  be  appealed. 

It  is  alleged  in  the  complaint  that  appel- 
lant sufferea  two  separate  injuries  occur- 
ring practically  in  the  same  manner.  The 
first,  second,  and  third  paragraphs  of  com- 
plaint relate  to  the  first  occurrence,  while 
the  fourth,  fifth,  and  sixth  paragraphs  are 
based  upon  the  latter  one.  The  substance 
of  the  first  paragraph  Is:  That  appellant  on 
the  22d  day  of  July,  1901,  occupied  a  build- 
ing situated  on  a  certain  lot  in  Evansvllle, 
at  the  southeast  corner  of  Vine  and  FiTth 
streets,  consisting  of  a  two-story  brick  build- 
ing, with  a  cellar  the  full  width  of  the  build- 
ing, and  extending  back  abont  70  feet.  Fart 
of  tbe  first  and  all  of  the  second  floor  were 
used  by  bim  as  a  dwelling,  and  in  the  front 
part  of  tbe  first  floor  he  conducted  a  Balo<Mi. 
That  on  said  day  he  had  a  large  and  valuable 
stock  of  goods  and  other  personal  property 
stored  in  said  cellar,  which  was  dry,  well 
ventilated,  and  proper  for  such  use.  That 
on  said  day,  and  long  prior  thereto,  ap- 
pellee was  a  municipal  corporation  organized 
under  the  laws  of  this  state,  and  that  by 
virtue  of  Its  charter  it  was  the  owner  and 
in  the  absolute  management,  control,  and 
possession  of  the  only  system  of  waterworks 
within  its  limits,  consisting  of  a  pumping 
station,  mains,  pipes,  hydrants,  and  plugs, 
for  protecting  the  property  of  its  citizens 
from  fire,  and  for  supplying  them  with  wa- 
ter at  certain  fixed  charges,  according  to  the 
amount  used.  That  it  was  appellee's  duty  to 
supervise  the  construction  and  maintenance, 
operation,  altering,  and  repairing  of  said  sys- 
tem of  waterworks.  That,  as  a  part  thereof. 
It  had  erected  and  on  said  date  maintained 
a  water  plug  in  the  sidewalk  near  appel- 
lant's building,  connected  by  certain  mains 
and  pipes  with  its  pumping  station,  through 
which  water  was  forced  and  transmitted  in 
pursuance  of  the  objects  for  which  said  sys- 
tem was  operated  and  maintained.  That  on 
said  day,  while  plaintiff  was  engaged  in 
transacting  hla  business  and  living  In  tbe 
said  building  as  aforesaid,  a  fire  broke  out  in 
some  building  near  plaintiff's  premises,  and, 
for  tbe  purpose  of  procuring  water  to  extin- 
guish it,  appellee,  by  its  firemen  and  em- 
ployes, attached  a  line  of  hose  to  said  water 
plug,  and  turned  on  the  water  with  great 
force,  and  threw  the  same  upon  said  fire. 
That  extra  power  and  pressure  were  added 
at  the  pumping  station,  and  the  water  was 
being  driven  with  great  force  through  said 
plug  and  Its  connections,  by  reason  of  which 
a  certain  pipe  connecting  said  water  plug 
with  tbe  water  mains  burfited  and  fell  to 
pieces,  causing  and  permitting  the  water 
flowing  tbrough  said  pipe  and  plug  to  force 
Its  way  through  and  underneath  the  walls  of 
appellant's  building  into  his  cellar,  filling  it 
with  '^ud,  slush,  slime^  and  water  to  the 


depth  of  twelve  feet,"  damaging  and  de- 
stroying his  goods  and  other  personal  prop- 
erty stored  therein,  and  causing  him  great 
expense  in  cleaning  said  cellar,  all  to  his 
damage  in  the  sum  of  $500.  That  immedi- 
ately after  the  bursting  of  said  pipe  as  afore- 
said, and  before  the  damage  had  resulted  as 
aforesaid,  appellee  was  notified  of  the  break- 
ing of  said  pipe  In  time  to  have  prevented 
said  damage  to  plaintiff's  property,  which  it 
was  then  and  there  its  duty  to  do,  but  he 
avers  that  it  and  its  representatives  will- 
fully refused  and  neglected  to  do  so  for  a 
long  time,  and  until  after  said  cellar  was 
completely  filled  as  aforesaid,  causing  such 
loss  and  damage.  That  said  damage  was 
caused  by  the  "negligence  of  the  defendant. 
Its  said  waterworks  inspector,  agents,  serv- 
ants, and  employes,  in  failing  and  refusing 
and  neglecting  to  shut  off  the  water  from 
running  through  said  broken  pipe  and  plug 
into  said  cellar  as  aforesaid,  all  to  plaintiff's 
damage,"  etc.  In  tbe  second  paragraph  the 
general  situation  is  described,  and  it  is  aver- 
red that  said  water  plug  and  its  connecting 
pipe  "were  on  said  date,  and  for  a  long  time 
prior  thereto,  defective,  and  rusted,  cracked, 
corroded,  worn  out,  and  wholly  insufliclent 
and  unsafe  for  the  purposes  for  which  it  was 
Intended,  all  of  which  tbe  defendant,  its  serv- 
ants and  employes,  at  the  time  of  the  dam- 
ages hereinafter  complained  of,  and  for  a 
long  time  prior  thereto,  well  knew,  and  that 
defendant,  its  waterworks  agents  and  repre- 
sentatives, had  for  a  long  time  prior  thereto 
negligently  and  carelessly  failed  to  repair 
said  plug  and  its  connecting  pipes,  and  that . 
while  the  water  was  being  driven  with  great 
power  and  force  through  said  water  plug  and 
its  connections,  and  by  reason  of  the  de- 
fective, cracked,  corroded,  and  worn-out  con- 
dition of  the  said  water  plug  and  Its  connect- 
ing pipe  as  aforesaid,  and  on  account  of  the 
carelessness  and  negligence  of  the  defendant, 
its  waterworks  agents  and  representatives,  in 
failing  and  neglecting  to  replace  or  repair 
said  water  plug  and  its  connecting  pipes,  as 
it  was  in  duty  bound  to  do,  the  said  water 
plug  and  its  connecting  pipe  thereupon 
broke,  burst,  and  fell  to  pieces,  permitting 
the  water  flowing  through  the  same  to  es- 
cape," etc.  In  tbe  third  paragraph  appellant 
averred  that  said  water  plug  and  its  con- 
necting pipe  "were  located  and  established 
by  defendant  long  years  ago,  and  on  the  22d 
day  of  July,  1901,  and  for  a  long  time  prior 
thereto,  had  become  defective,  rusted,  crack- 
ed, corroded,  worn  out,  and  wholly  insuffi- 
cient and  unsafe  for  the  purposes  for  whlcb 
they  were  Intended,  of  which  the  defendant. 
Its  servants  and  employes,  at  the  time  of  the 
damages  hereinafter  complained  of,  and  for 
a  long  time  prior  thereto,  knew;  that  for 
many  years  prior  to  tbe  year  1900  the  only 
pumping  station  and  machinery  owned,  op- 
erated, and  used  by  the  d^endant  la  con- 
nectloQ  with  the  operation  of  sa^  water- 
works system,  by  which  water  was  pomped 
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into  and  forced  tbroiigh  said  mains,  pipes, 
pings,  and  hydrants  througbout  said  city, 
was  old.  Insufficient,  and  Inferior  in  power 
and  capacity;  and  that,  prior  to  the  damages 
hereinafter  complained  of,  the  defendant  had 
erected  and  completed  a  new,  modern,  and 
lunch  more  powerful  pumping  station  and 
machinery,  and  operated,  and  was  on  said 
date  operating,  the  same,  by  means  of  which 
water  was  and  is  pumped  into  and  forced 
through  the  old  mains,  pipes,  plugs,  and 
hydrants  theretofore  used  in  connection  with 
the  old  pumping  station  as  aforesaid  with 
much  more  and  greater  pressure,  force,  and 
power  tlian  used  or  could  be  used  with  said 
old  pumping  station,  as  defendant  well  Itnew; 
that  at  all  times,  in  tbe  event  of  fire,  an 
extra  and  additional  lire  pressiu-e  was  and 
is  added  at  the  pumping  station,  to  Increase 
the  volume  of  water  transmitted  through 
flaid  mains,  pipes,  pings,  and  hydrants,  and 
tbe  pressure  and  power  so  added  to  the  said 
new  pumping  station  during  times  of  fire 
was  and  is  much  stronger,  and  casts  a  much 
larger  volume  of  water,  and  with  much  more 
force  and  pressure,  than  was  or  conid  be  had 
under  and  by  said  old  and  inferior  pumping 
station,  all  of  which  defendant  then  and 
there  well  knew;  that  the  said  mains,  pipes, 
pings,  and  hydrants^  and  particularly  said 
plug  and  its  connecting  pipe,  located  at  the 
ccwner  of  Fifth  and  Vine  streets,  as  afore- 
said, by  reason  of  long  and  continuous  use 
and  service  prior  to  the  damage  hereinafter 
complained  of,  had  become  and  was  defect- 
ive, cracked,  corroded,  worn  out,  and  whol- 
ly Insufficient  to  withstand  the  increased 
volume,  force,  and  pressure  in  times  of  fire 
exerted  by  said  new  and  powerful  pumping 
station,  and  at  the  same  time  did  at  diverse 
times  and  places  frequently  burst  crack,  and 
become  useless  and  unsafe,  and  said  water 
plug  and  Its  connecting  pipe  became  and 
were  unsafe  and  unfit,  from  said  named 
causes,  to  withstand  the  great  force  and 
pressure  in  time  of  fire  of  said  new  pumping 
station,  all  of  which  defendant  then  and 
there  well  knew;  yet  plaintiff  avers  that  the 
defendant  carelessly  and  negligently  failed 
to  repair  and  replace  the-  worn  and  defective 
parts  of  said  old  mains,  pipes,  plugs^  and  hy- 
-drantB,  and  carelessly  and  negligently  failed, 
prior  to  the  injuries  herein  complained  of, 
to  replace  or  repah:  said  water  plug  and  its 
connecting  pipe,  •  •  •  as  it  was  in  duty 
tionnd  to  do;  that  said  defendant  from  time 
to  time  hires  and  employs  •  •  •  water- 
works Inspectors  and  representatives,  whose 
dnty  it  was  to  examine  and  determine  the 
condition,  quality,  and  safety  of  said  mains, 
pipes,  plugs,  and  hydrants,  and  who,  by  the 
exercise  of  reasonable  diligence  and  ordinary 
skill  and  care,  could  have  discovered  the  un- 
safe and  unsound  and  dangerous  and  defect- 
ive condition  of  said  water  plug  and  its  con- 
necting pipe  as  aforesaid  in  time  to  have  so 
repaired  or  replaced  the  same  as  to  enable 
tbem  to  withstand  the  extra  force,  pressure. 


and  volume  of  water  caused  in  times  of  fire 
by  said  new  and  powerful  pumping  station." 
Then  follow  averments  similar  to  those  in 
the  first  paragraph,  attributing  the  injuries 
complained  of  to  tbe  "negligent  acts  and 
omissions  aforesaid." 

The  statute  in  force  at  the  time  of  the  oc- 
currence complained  of  provided  for  the  ap- 
pointment '  of  waterworks  trustees  by  the 
mayor  of  the  city,  with  power  to  appoint 
necessary  agents  and  make  necessary  regula- 
tions to  assess  and  collect  water  rent  from 
parties  supplied  with  water;  no  charge  to  be 
made  for  supplying  water  for  the  extingulsh- 
inent  of  fires,  for  furnishing  and  supplying 
connections  for  fire  department  purposes,  or 
for  other  public  uses  specified.  A  tax  to  pay 
for  waterworks  "shall  be  assessed  on  all  the 
taxable  property  of  said  city  and  collected 
each  and  every  year  in  the  usual  manner  of 
levying  and  collecting  tax  of  said  city." 
Such  trustees  represented  the  dtyt  Rhobl- 
das  V.  City  of  Concord  (N.  H.)  47  Atl.  82,  51 
L.  R.  A.  881,  85  Am.  St.  Rep.  604;  McAvoy 
V.  New  York,  etc.,  54  How.  Prac.  245.  "The 
rule  seems  to  be  firmly  established  that  a 
municipal  corporation  is,  for  the  purposes  of 
its  creation,  a  government  possessing,  to  a  lim- 
ited extent,  sovereign  powers,  which,  in  their 
nature,  are  either  legislative  ch:  Judicial,  and 
may  be  denominated  governmental  or  public. 
•  •  •  And  being  public  and  sovereign  In 
their  nature,  the  corporation  is  not  liable  to 
be  sued  either  for  a  failure  to  exercise  them, 
or  for  errors  committed  In  their  exercise. 
But  when  duties  of  a  purely  ministerial  char- 
acter are  expressly  enjoined  by  law  on  such 
corporations,  or  arise  by  necessary  implica- 
tion, they  are  responsible  for  any  damages 
resulting  to  individuals  from  a  neglect  to 
perform  them,  or  for  their  performance  in  an 
improper  manner."  Brlnkmeyer  v.  City  of 
Evansvllle,  29  Ind.  187-101;  City  of  Ander- 
son V.  Bast,  117  Ind.  126.  19  N.  E.  720,  2  L. 
R.  A.  712,  10  Am.  St.  Rep.  35;  Vaughtman 
V.  Town  of  Waterloo,  14  Ind.  App.  649,  43  N. 
E.  476.  In  constructing  and  maintaining 
sewers  and  drains,  municipalities  act  in  a 
ministerial  capacity,  and  for  their  neglect  in 
such  construction  or  maintenance  they  are 
liable,  under  tbe  same  rules  and  to  the  same 
extent  that  a  natural  person  would  be.  City 
of  Valparaiso  v.  Cartwright,  8  Ind.  App.  429, 
85  N.  B.  1051;  City  of  Ft.  Wayne  v.  Coombs, 
107  Ind.  75.  7  N.  E.  748,  57  Am.  Rep.  82;  Wels 
V.  City  of  Madison,  75  Ind.  241-250,  39  Am. 
Rep.  186;  Murphy  v.  City  of  Indianapolis, 
168  Ind.  238,  63  N.  E.  468;  Leeds  v.  City  of 
Richmond.  102  Ind.  372,  1  N.  E.  711;  Dillon, 
Municipal  Corporations,  §  954;  A.  ft  B. 
Bncycl.  of  Law,  1196.  In  the  extinguishment 
of  fires,  and  in  making  arrangements  there- 
for, tbe  municipality  acts  In  Its  governmental 
capacity,  and  Is  not  liable  for  damages  caused 
by  the  negligence  of  Its  fire  department 
Robinson  v.  City  of  Evansvllle,  87  Ind.  834, 
44  Am.  Rep.  770;  Brtnkmeyer  v.  City  of 
Evansvllle,  supra;    Davis  t.  Lebanon,  etc. 
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(Ky.)  67  S.  W.  471;  Wright  v.  Augusta,  78 
Ga.  241,  6  Am.  St.  Rep.  256;  Mendel  t. 
Wheeling,  28  W.  Va.  233,  57  Am.  Rep.  665; 
Butterworth  v.  City  of  Henrietta  (Tex.  OiT. 
App.)  61  8.  W.  975.  Nor  is  It  liable  for  the 
negligent  construction,  maintenance,  or  use- 
of  appliances  for  the  extinguishment  of  fires. 
Hayes  ▼.  City  of  Oshkosh,  S3  Wis.  314,  14 
Am.  Rep.  760;  Edgerly  v.  Concwd,  62  N.  H, 
8, 13  Am.  St.  Rep.  533;  Talnter  v.  Worcester, 
128  Mass.  311,  25  Am.  Rep.  90;  Edgerly  y. 
Concord,  69  N.  H.  78.  A  water  plant  main- 
tained by  a  municipality  for  the  use  of  its 
fire  department  only  comes  within  the  reason 
of  these  authorities,  and  It  has  been  held 
that  such  municipality '  thereby  performs  a 
governmental  function,  and  is  not  liable  for 
negligence  therein.  Miller  v.  Minneat)olls,  76 
Minn.  131,  77  N.  W.  788.  Where  the  water 
system  is  conducted  by  the  municipality  in 
part  for  profit,  even  if  principally  for  public 
purposes,  the  municipality  is  liable  for  dam- 
ages caused  by  its  negligent  management 
Chicago  V.  Selz,  etc.,  104  111.  App.  376.  And 
where  it  supplies  water  to  its  citizens,  and 
charges  therefor,  it  acts  in  its  private  ca- 
pacity, although  such  waterworks  system  is  : 
also  used  for  the  extinguishment  of  fires.  . 
So  acting,  "It  stands  on  the  same  footing  as 
would  any  individual  or  body  of  persons  up- 
on whom  a  like  special  franchise  bad  been 
conferred."  Western  Saving  Fund  Soc.  ▼. 
Philadelphia,  81  Pa.  183;  Esberg-Ounst  Ci- 
gar Co.  ▼.  City  of  Portland  (Or.)  55  Pac.  961, 
43  L.  R.  A.  435,  75  Am.  St  Rep.  651;  Rhobl- 
das  V.  Concord,  supra;  Logansport  v.  Dick, 
70  Ind.  65,  36  Am.  Rep.  166.  A  municipality 
operating  a  plant  for  Its  own  use  and  that  of 
its  Inhabitants  is  therefore  liable  for  injuries  ; 
to  adjoining  property  resulting  from  Its  neg- 
ligence (Boothe  V. 'Fulton,  85  Mo.  App.  16); 
for  causing  adjoining  land  to  be  overflowed 
(Eisenmenger  v.  St.  Paul  Water  Board,  44 
Minn.  457,  47  N.  W.  156);  for  negligently  per- 
mitting water  to  escape  from  its  water  pipe, 
thereby  frightening  a  horse  (Baker  v.  North- 
east Borough,  151  Pa.  234,  24  Atl.  1079);  for 
undermining  a  highway  by  water  leaking 
from  the  pipes  (Hand  v.  Brookline,  126  Mass. 
324;  Dammann  v.  St  lK)ui8,  152  Mo.  186,  53 
S.  W.  932;  Rumsey  t.  Philadelphia,  171  Pa. 
63,  82  Atl.  1133);  for  throwing  a  stream  of 
water  Into  adjoining  rooms  (Yik  Hon  y. 
Spring  Valley  Waterworks,  66  Cal.  619,  4 
Pac.  666).  There  are  cases  contrary  to  the 
foregoing,  but  they  are  exceptions  to  the  gen- 
eral trend  of  decision.  Springfield  Ins.  Co. 
y.  Keesevllle,  148  N.  Y.  46,  42  N.  E.  405,  30 
L.  R.  A.  660,  51  Am.  St.  Rep.  667. 

The  first  paragraph  of  complaint  counts 
upon  the  negligence  of  appellee  and  Its  repre-  ' 
sentatives  In  "refusing  and  neglecting  to  shut 
off  the  water   from    running   through   said 
broken  pipe  and  plug  into  said  cellar."    The 
use  alleged  to  have  been  made  of  the  water- 
works system  at  the  time  of  the  Injury  com-  I 
plained  of  was  a  purely  governmental  one,  ] 
namely,  extinguishing  fire.    For  an  injury  in-  | 


ddental  thereto  there  Is  no  right  of  recovery. 
To  shut  off  the  water  might  have  involved 
an  entire  cessation  of  efforts  to  extinguish 
such  Are.  Appellee  is  not  liable  for  Its  re- 
fusal to  so  act  and  the  demurrer  to  the  first 
paragraph  of  complaint  was  therefore  proper- 
ly sustained. 

The  basis  of  the  second  paragraph  Is  found 
in  the  alleged  negligent  failure  of  appellee  to 
keep  said  plug  and  its  connecting  pipes  in  re- 
pair. This  duty  devolved  upon  it  and  for 
negligence  therein  it  is  liable,  In  the  absence 
of  facts  reUevlng  it  therefrom.  It  affirma- 
tively appears  that  the  defective  pipe  was  a 
connection  of  the  hydrant.  It  is  argued  that 
It  was  therefore  an  appliance  used  In  extin- 
guishing the  fire,  quite  as  much  as  the  hose 
attached  to  the  same  hydrant,  through  which 
the  same  water  was  conveyed;  that  the  use 
made  of  hydrants  or  plugs  is  not  a  private 
one,  but  that  they  are  adapted  only  to  public 
purposes,  as  must  be  Judicially  known;  and 
that  therefore  the  private  character  of  the 
waterworks  does  not  extend  to  them  or  their 
connections.  The  waterworks  system  is  an 
entire  thing.  The  city  is  charged  with  the 
duty  of  using  reasonable  care  in  its  construc- 
tion and  maintenance.  Such  duty  applies  to 
the  system,  and  not  to  detached  portions 
thereof.  The  hydrant  is  undoubtedly  adapt- 
ed to  use  in  putting  out  fire,  but  a  waterworks 
system,  in  the  construction  of  which  reason- 
able care  is  used,  will  not  contain  defective 
and  insufDcient  hydrants.  The  hose  used  by 
the  firemen  is  not  a  part  of  the  waterworks. 
The  pipe  which  is  alleged  to  have  been  de- 
fective was  a  part  thereof.  It  also  appears 
from  the  pleading  that  the  pipes  burst  under 
fire  pressure.  It  will  be  assumed,  as  against 
the  pleader,  that  without  the  strain  incident 
to  such  Increased  pressure  the  injury  com- 
plained of  would  not  have  occurred.  This 
pressure  was  applied  in  the  discharge  of  a 
governmental  function,  and,  if  the  necessity 
was  an  unusual  one,  not  to  have  been  an- 
ticipated, the  question  presented  would  be 
one  of  great  difficulty;  but  it  does  not  ap- 
pear from  the  complaint  that  the  pressure 
was  not  one  to  have  been  anticipated.  The 
waterworks,  when  constructed,  was  designed 
to  serve  the  double  use  of  the  city  in  its  gov- 
ernmental capacity  and  in  its  private  ca- 
pacity, and  was  thus  maintained.  The  duty 
was  therefore  Incumbent  upon  the  city  to 
maintain  the  plant  so  constructed  that  it 
might  be  reasonably  safe  for  either  use. 
Reasonable  care  in  constructing  and  main- 
taining the  plant  required  that  the  water 
pipes  be  reasonably  sufficient  to  resist  such 
pressure  as  they  were  likely  to  be  subjected 
to,  whatever  the  reason  for  It  might  be.  In- 
asmuch as  the  appellee  is  directly  charged 
with  negllgeiice  in  failing  to  replace  parts  of 
its  waterworks  system  which  had  become 
defective,  corroded,  and  worn  out  such  para- 
graph was  suiflcient  as  against  the  demurrer. 

The  duty  of  the  municipality  to  repair  and 
maintain  belntr  one  on  account  of  a  negligent 
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discharge  of  wblch  It  may  be  liable  for  dam- 
ages, and  tbe  waterworlu  being  considered  as 
an  entity,  it  follows  that  the  third  paragraph 
also  statea  a  cause  of  action. 

The  Jcdgment  is  reversed  and  the  cause 
remanded,  with  instructions  to  overmle  the 
demnrrers  to  tbe  second,  fifth,  third,  and 
sixth  paragraphs  of  complaint,  and  for  far- 
ther proceedings. 

(M  Ind.   App.  <1) 
INDIANA  NATURAL  GAS  &  OIL  CO.  T. 

LBBR.    (No.  4,874.) 

(Api>eIIate  Court  of  Indiana,  Division  Na  1. 

Nov.  17,  1904.) 

OAS    CORTKACTS— CORSTBUCnOR— TEBMIIfATIOIt 

—DEATH    OF    OBANTOB— INNOCENT 

FDBCHASEBS. 

1.  An  owner  of  real  estate,  in  consideration  of 
110,  on  April  8,  1889,  sold  to  defendant's  as- 
signors all  the  gas  and  oil  thereunder,  with  the 
right  to  enter  the  land  to  drill  for  oil,  the  gran- 
tees agreeing  to  drill  a  well  on  the  jtremiaes 

'  within  12  monUis,  or  pay  to  the  grantor  a  year- 
ly rental  until  anch  well  was  drilled.  Upon 
failure  to  pay  the  rental,  the  instrument  was  to 
be  null  and  void ;  and  the  grantor  was  to  have 
one-eighth  of  the  oil  produced  and  gas  from  the 
well  or  wells  for  light  and  heat  in  the  dwell- 
ings on  the  premises  free  of  expense,  and  the 
grantees  were  to  furnish  the  grantor  gas  in 
lieu  of  rental  by  November  1,  1889.  Held,  that 
audi  contract  entitled  the  grantor  to  gas  for 
use  in  his  dwelling  house  in  lien  of  rental, 
though  no  wells  were  drilled  on  his  premises, 
and,  such  gas  having  been  furnished,  the  gran- 
tees were  not  in  default  for  failure  to  furnish 
gas  from  wells  developed  on  the  premises  or 
pay  rent 

2.  Where  a  landowner,  in  April,  1889,  con- 
tracted for  the  sale  of  gas  and  the  development 
of  eas  wells  on  his  farm,  and  in  September, 
180d,  plaintiff  acquired  title  to  a  part  of  the 
land  by  a  deed  from  the  heirs  of  the  landowner 
with  knowledge  of  the  development  contract 
and  of  the  construction  that  had  been  given  to 
the  same  by  tbe  parties,  plaintiff  was  not  an  in- 
nocent purchaser,  and  was  therefore  iMond  by 
such  construction. 

3.  Where  a  contract  for  the  development  of 
gas  land  required  tbe  grantees  to  develop  the 
land,  pay  certain  rentals,  or  to  furnish  gas  for 
tbe  grantor's  use  in  lieu  of  rentals,  the  lease 
did  not  terminate  at  the  grantor's  death,  though 
possession  had  not  been  taken  by  tbe  lessees, 
and  no  development  work  had  been  undertaken, 
gas  having  been  furnished  to  tbe  grantor  as 
agreed. 

Appeal  from  Circuit  Oourt,  Delaware  Coun- 
ty;   Jos.  O.   Lefler,  Judge. 

Snit  by  Charles  Leer  against  the  Indiana 
Nataral  Gas  &  Oil  Company.  A  Judgment 
was  rendered  In  favor  of  iriaintiif,  and  de- 
fendant appeals.    Reversed. 

W.  O.  Johnson,  Frank  Ellis,  and  Black- 
lldge,  Shirley  &  Wolf,  for  appellant  Cbas. 
T.  Parker,  for  appellee. 

ROBINSON,  J.  Suit  to  quiet  title.  The 
first  paragraph  of  complaint  is  the  ordi- 
nary action  to  quiet  title.  The  second  para- 
graph aTers  tbat  appellee  owns  In  fee  the 
northeast  quarter  of  the  northwest  quarter 
of  section  36^  deriving  his  title  September 
21,  1805,  by  deed  from  tbe  heirs  of  Isaac 
Rybolt,    deceased;    that    on  April    8,  1899, 


■Isaac  Rybolt  signed  and  acknowledged  a 
written  instrument  by  which,  in  considera- 
tion of  $10  and  the  covenants  therein  con- 
tained, he  "hereby  grants  to  Smith  and 
Zeigler,  heirs  or  assigns,  all  the  gas  and 
oil  in  and  under"  the  north  half  of  the  north- 
west quarter  of  section  36;  grantees  to  have 
the  exclusive  right  to  enter  on  the  land  and 
drill  for  oil  or  gas,  erect  buildings,  ma- 
chinery, and  the  like,  grantors  to  use  the 
land  for  farming  purposes;  grantees  agreed 
"to  drill  a  well  upon  said  premises  within 
twelve  months  from  this  date,-  or  thereafter 
pay  to  the  first  party  a  yeariy  rental  of  $20 
until  said  well  is  drilled";  upon  failure  to 
pay  the  rental  when  due,  the  instniment 
should  be  null  and  void,  and  neither  party 
should  be  held  to  any  accrued  liability;  gran- 
tor to  have  one-eighth  of  oil  produced,  (25 
tor  the  flnt  and  $200  for  each  subsequent 
gas  well  so  long  as  gas  was  transported  off 
of  the  premises;  grantor  to  have,  "free  of 
expense,  gas  from  the  well  or  wdls,  to  use 
at  his  own  risk,  to  light  and  heat  the  dwell- 
ings on  the  premises";  grantees  "may  at 
any  time  reconvey  this  grant  and  thereupon 
this  Instrument  shall  be  null  and  void."  "It 
is  understood  that  second  party  will  furnish 
first  party  gas  in  lieu  of  rental  by  tbe  first 
of  November,  1889,  or  this  lease  shall  be  null 
and  void."  The  complaint  avers  that  the 
Instrument  was  afterwards  assigned  to  ap- 
pellant; that  no  well  has  been  drilled,  or 
any  payment  made  thereon,  and  tbat  appel- 
lee has  received  nothing  in  consideration  for 
appellant's  holding  the  grant;  that  the  con- 
sideration therefor  was  tbe  development  and 
exploration  for  gas  and  oil,  to  the  end  that 
both  grantor  and  grantee  should  share  its  prof- 
its; that  the  immediate  adjoining  territory 
is  being  oi>erated,  and  gas  wells  have  been 
put  down  and  are  being  put  down  on  all  sides 
of  appellee's  land,  and  are  taking  and  will 
take  all  the  gas  dnd  oil  from  beneath  appel- 
lee's land;  that  appellant  is  holding  tbe  same 
for  speculative  purposes;  that  heretofore, 
and  a  long  time  prior  to  the  bringing  of  this 
suit,  appellee  notified  appellant  to  develop 
the  land,  and  that.  If  tbe  same  was  not  de- 
veloped at  once,  be  demanded  a  surrender 
and  reconveyance  and  release  of  record;  tbat 
appellant  failed  and  refused  to  drill  and  op- 
erate thereon  after  such  notice,  and  still 
refuses  so  to  do.  The  demurrer  to  the  sec- 
ond paragraph  of  complaint  was  overruled. 
Appellant's  amended  answer  alleges  that 
on  April  3,  1889,  Isaac  Rybolt  owned  in  fee 
the  land  described  in  tbe  complaint,  together 
with  40  acres  adjoining;  that  both  tracts 
composed  one  body  of  land,  and  was  held  by 
and  owned  by  Rybolt  as  one  farm;  tbat  on 
tbe  above  date  Rybolt  executed  the  written 
instrument;  that  the  grantees  assigned  the 
same  to  appellant;  tbat  in  June,  1801,  the 
real  estate  was  divided,  and  the  northwest 
quarter  of  the  northwest  quarter  of  section 
36  became  tbe  property  of  John  Rybolt,  and 
he  was  at  the  beginning  of  tills  action  own- 
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er  of  the  nme;  tbat  tbe  only  dwelling  bouM 
or  honaea  on  any  part  of  the  80  acrea  on 
April  8,  1889,  or  at  any  time  since,  waa 
and  la  on  tbe  40  acrea  owned  by  John  Ry- 
bolt;  that  no  dwelling  honae  has  been  npon 
tbat  part  of  the  land  described  In  tbe  com- 
plaint; tbat  It  was  mytoally  nnderatood  and 
agreed  by  tbe  parties  to  the  Instmment  that 
the  grantees  and  their  saccessora  should  fni>> 
nlsb  gas  free  for  the  dwellings  on  tbe 
premlsea  at  tbe  time  of  the  making  of  the 
conveyance  In  lien  of  all  rentals  mentioned 
therein;  tbat  at  all  times  since  the  partlea 
have  80  considered  It,  and  appellant  and  Its 
inredecessors  have  at  all  times  furnished  gaa 
tree  to  the  dwelling  house,  and  the  same  baa 
bea>  accepted  by  Isaac  Bybolt  and  his  soGce*- 
sor,  John  Bybolt,  In  lieu  of  all  rentals;  tbat  at 
and  prior  to  tbe  time  appellee  purchased  tbe 
real  estate  he  bad  notice  of  tbe  conveyance  of 
April  3,  1889,  and  notice  of  such  practical 
eonstructlon  placed  thereon  by  appellant  and 
his  grantors  and  Isaac  and  John  Bybolt, 
and  of  tbe  furnishing  of  gas  free;  that  no 
ether  claim  has  ever  been  made  under  the 
conveyance  until  tiie  bringing  of  this  ac- 
tion; that  the  grantees  paid  Isaac  Bybolt 
flO,  provided  to  be  paid  in  the  contract, 
which  was  accepted  by  him  in  consideration 
thereof;  that  the  grant  has  never  been  re- 
oonveyed  by  appellant  or  Its  predecessors, 
or  that  any  rights  granted  therein  have  ever 
been  abandoned;  that  appellant  disclaims  all 
Interest  In  the  land  except  as  alleged  In  tbe 
answer.  Tbe  demnrrer  to  this  answer  was 
sustained. 

Overmllng  the  demnrrer  to  tbe  aecond 
I>aragrraph  of  complaint  and  sustaining  the 
demnrrer  to  tbe  answer  are  assigned  as  er- 
rors. 

Following  tbe  reasoning  in  the  case  of 
Con8um«>s'  Oas  Trust  Co.  v.  Littler  (Ind. 
Sup.)  70  N.  B.  363,  we  tbink  the  complaint 
must  be  held  sufficient  The  fact  tbat  the 
notary  public  before  whom  the  Instrument 
waa  acknowledged  did  not  attach  tbe  words 
"notary  public"  to  his  slgnatiure  Is  Immate- 
rial, as  the  body  of  tbe  acknowledgment  sets 
out  his  name  and  states  that  be  is  a  notary 
public.  Tbe  grantees  agreed  to  drill  a  well 
within  12  months  from  April  8,  1889,  or 
thereafter  pay  a  yearly  rental  of  $20  until 
tbe  well  was  drilled;  tbat  Is,  tbe  grantees 
had  tbe  12  months  within  which  to  drill  a 
well,  and  if,  at  the  end  of  tbat  time,  no 
well  bad  been  drilled,  they  were  thereafter 
to  pay  tbe  yearly  rental.  Tbe  grantees  fur- 
ther agreed  to  furnish  tbe  grantor  gas  to 
light  and  beat  tbe  dwellings  on  the  premises, 
with  iripe  to  conduct  tbe  same,  all  free  of 
expense;  but  this  free  gas  was  to  be  from 
"the  well  or  wells  In  use."  This  evidently 
means  this  gas  was  to  come  from  a  well 
or  wells  on  tbe  premises.  This  free  gas 
might  or  might  not  be  furnished  before  tbe 
dosing  part  of  tbe  first  year.  The  grantees, 
nnder  tbe  agreement,  could  complete  the  first 
well  uty  time  before  tbe  expiration  of  tbe  12 


montiiB,  and  not  nntll  flie  wd  on  fb»  prem- 
ises was  completed  waa  the  grantor  to  have 
free  gas  under  tbe  above  clause.  Another 
clause  was  added  tbat  "It  la  understood  tbat 
second  party  will  fnmlsh  first  party  gaa  in 
lieu  of  rental  by  the  fltet  of  November,  '89, 
or  this  lease  shall  be  null  and  void."  -  Aa  tbe 
other  parts  of  the  instrument  did  not  bind 
tbe  grantees  to  pay  any  rental  or  fnmlsh 
any  free  gas  during  tbe  first  year,  this  provi- 
sion might  have  been  Intended  to  cover  tbat 
year.  But  as  tbe  other  provisions  only  con- 
ditionally bound  tbe  grantees  to  fnmlsh  free 
gas,  and  as  the  famishing  of  free  gas  was 
manifestly  one  of  the  Inducements  that  led 
to  the  making  of  the  contract,  the  clause 
could  be  construed  as  tbe  answer  allegea  tbe 
parties  did  constrae  it.  In  order  to  get  gas 
at  an  earlier  date,  and  not  depend  upon  the 
uncertainty  of  finding  gas  on  the  premises, 
free  gas  was  to  be  furnished  by  November 
18th  in  lien  of  rental  Tbe  answer  alleges 
tbat  free  gaa  has  at  all  times  been  furnish- 
ed for  tbe  only  dwelling  on  the  premises, 
and  has  been  accepted  In  lieu  of  rentals,  and 
tbat  appellee  purchased  tbe  land  In  question 
with  full  notice  and  knowledge  of  the  con- 
veyance and  of  the  construction  tbat  had 
been  given  the  contract,  and  tbat  no  other 
claim  has  ever  been  made  under  the  convey- 
ance until  tbe  bringing  of  this  action.  The 
complaint  was  filed  Februaiy  6,  lOOSL  It 
cannot  be  said  tbat  appellee  was  an  innocent 
purchaser.  The  answer  shows  tbat  appellee 
la  attempting  to  terminate  the  lease  at  a 
time  when  appellant  is  doing  what  It  agreed 
to  do.  We  do  not  mean  to  say  that  tbe 
lease  or  grant  may  be  continued  indefinitely 
without  an  effort  to  develop  tbe  territory 
for  oil  or  gas.  See  Consumers'  Oas  Tmst  Co. 
V.  Littler,  snpra;  Consumers'  Oas  Trust  Co. 
y.  Crystal  Window  Olass  Co.  (Ind.  Sup.) 
70  N.  B.  866;  Consumers'  Gas  Tmst  Go.  v. 
Ink  (Ind.  Sup.)  71  N.  B.  477;  Consumers' 
Gas  Tmst  Co.  ▼.  Worth  (Ind.  Sup.)  71  N.  B. 
489;  Consumers'  Gas  Trust  (3o.  v.  Howard 
(Ind.  Sup.)  71  N.  B.  403.  It  cannot  be  said 
tbat  the  lease  was  at  an  end  from  tbe  death 
of  Isaac  Bybolt,  even  though  possession  bad 
not  been  taken.  If  the  lessees  bad  not  obli- 
gated themselves  to  perform  any  covenant, 
the  case  might  be  different;  but  they  agreed 
to  drill  a  well  within  a  certain  time,  or  there- 
after pay  a  yearly  rental.  Tbe  demnrrer  to 
tbe  answer  should  bave  been  overruled. 
Judgment  reversed. 

""""^        (K  Ind.  App.  X2) 
ABBOTT  et  al.  v.  INMAN.    (No.  S.QOS.)* 
(Appellate  Court  of  Indiana,  Division  No.  2. 
Nov.  23.  1004.) 

nfTOXICATTRO  LIQtrOBB  —  U0BII8B  —  KElfOIf* 
STBANCX  —  DKrCBlUNA.TIOII  OF  RXTUBBa  O* 
VOTEBS— APPBAI/— BUrUSAI.  TO  GBA.KT  JTUBI 
TBIAL. 

1.  Refusal  to  grant  a  ]nry  trial  cannot  be 
complained  of  by  separate  assienment  of  error 
on  appeal. 

*R«heartiig  itnlaOl    Tnnatte  to  SupraoM  Court 
d«nl«d. 
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2.  Under  Burn*'  Ann.  St  1001,  |  72831,  pro- 
Tldinc  tbat  no  liquor  license  shall  be  nanted  If 
a  majority  of  the  voter*  of  the  ward  for  which 
the  license  is  a^ed  remonstrate,  and  that  the 
number  constituting  a  majority  shall  be  detet^ 
mined  by  the  TOte  cast  in  the  last  election,  per- 
sons who  baTe,  because  of  redistrictlng,  ceased 
to  be  voters  iu  a  ward  since  the  last  election, 
cannot  be  counted  in  determining  the  number  of 
voters. 

Appeal  from  Glrcolt  Court,  Putnam  Coun- 
ty; G«o.  A.  Knlgbt,  Special  Judge. 

WQliam  T.  luman  filed  an  application  for 
a  license  to  sell  intoxicating  liquors,  to  which 
John  B.  Abbott  and  others  filed  a  remon- 
strance; and,  from  a  Judgment  approving 
the  action  of  the  board  of  county  commis- 
sioners in  issuing  a  license,  remonstrants  ap- 
peaL    Beversed. 

Moore  Bros.,  Lyon  A  Feck,  and  S.  A.  Hays, 
for  appellants.  C.  C.  Matson  and  Woolen  & 
Woolen,  for  aiqiellee. 

COMSXOCK,  J.  The  appellee^  Wnilam  T. 
Inman,  on  March  2, 1903,  filed  with  the  board 
of  commissioners  of  Putnam  county,  Ind.,  his 
application  for  a  license  to  sell  intoxicating 
Ilgnors  in  the  Third  Ward  of  the  city  of 
Oreencastle,  Ind.,  at  retail,  under  the  act  of 
March  11,  1895  (Acts  1895,  p.  248;  section 
T283a-7283k,  Bums'  Ann.  St  1901).  Notice 
was  given  as  required  by  law,  and  the  prem- 
ises -where  sales  were  to  be  made  were  de- 
scribed. At  the  proper  time  J.  B.  Abbott  and 
198  other  voters  of  the  Third  Ward  of  said 
city  filed  a  remonstrance  against  granting 
said  license.  Said  applicant  in  due  time  filed 
with  the  auditor  of  said  county  a  paper  con- 
taining the  names  of  31  persons,  purporting 
to  be  withdrawals  from  said  remonstrance. 
The  case  came  on  for  hearing  before  said 
board  on  application,  remonstrance,  and  with- 
drawals. After  the  evidence  was  submitted, 
the  board  found  that  said  remonstrance  was 
not  signed  by  a  majority  of  the  legal  voters 
of  said  Third  Ward,  as  the  law  requires,  and 
entered  an  order  granting  said  applicant  a 
license,  as  prayed  for  in  his  petition.  From 
this  order  and  finding  the  remonstrants  ap- 
pealed to  the  circuit  court  When  the  case 
was  called  in  the  circuit  court  said  remon- 
strants, by  their  attorneys,  filed  a  motion 
for  a  struck  Jury.  To  this  motion  the  ob- 
jection of  the  attorneys  of  the  applicant  was 
snstalned,  to  wliich  ruling  the  remonstrants 
excepted.  Upon  application  of  remonstrants, 
a  change  of  venue  was  granted  from  the  reg- 
ular judge,  and  the  Honorable  George  Knight 
was  appointed  and  qualified  to  try  said  cause. 
Upon  request  of  the  remonstrants,  the  court 
made  a  special  finding  of  facta,  stated  con- 
clusions of  law  thereon,  and  rendered  Judg- 
mrat  in  favor  of  appellee.  The  special  find- 
ings are,  in  substance,  as  follows:  The  city 
of  Oreencastle  was  prior  to  May  13,  1902,  a 
municipal  corporation,  and  divided  into  three 
wards.  The  Third  Ward  of  said  city  includ- 
ed all  the  territory  lying  south  of  Hanna 
street  thetein.    Said  ward  was  at  said  time 


divided  into  two  voting  precincts— the  Bast 
and  tlie  West — and  an  election  for  mayor 
was  held  in  said  city  on  May  8,  1002.  At 
said  election  the  aggregate  vote  cast  in  said 
ward  for  mayor  was  320—160  being  cast  in 
the  Bast  Precinct  and  170  in  the  West  Pre- 
cinct— and  that  the  total  number  of  persons 
who  voted  at  said  election  in  said  West  Pre- 
cinct was  176.  On  the  13th  day  of  May, 
1902,  the  common  council  of  said  city  re- 
dlstrlcted  said  ward,  for  ward  purposes,  into 
four  wards,  and  took  off  of  the  original  Tlilrd 
Ward,  as  it  existed  at  the  time  of  said  elec- 
tion, that  part  of  the  West  Precinct  of  said 
Third  Ward  which  lies  south  of  Hanna 
street,  north  of  Olive  street,  and  west  of  Col- 
lege aveque,  and  put  It  into  said  new  Fourth 
Ward,  and  said  original  Third  Ward  was  not 
otherwise  changed  thereby,  but  included  all 
the  territory  lying  south  of  Hanna  street,  ex- 
cept said  four  blocks.  At  the  March  session, 
1908,  of  the  board  of  commissioners  of  said 
county,  appellee  applied  for  license  to  sell  in- 
toxicating liquors  in  the  Third  Ward  of  said 
city;  having  previously  given  notice  of  bis 
intention  to  file  such  application.  On  Febru- 
ary 27th,  three  days  before  the  meeting  of 
said  board  at  .its  March  session,  a  remon- 
strance in  writing  was  filed  with  the  auditor 
of  said  county,  signed  by  the  plaintiff  John 
B.  Abbott  and  198  other  voters  of  the  Third 
Ward  of  said  city,  remonstrating  against 
granting  a  license  to  said  applicant  for  the 
sale  of  intoxicating  liquors.  Of  the  198  per- 
sons whose  names  were  attached  to  said  re- 
monstrance, 22  had  revoked  said  power  by 
withdrawing  their  names  therefrom  before 
the  filing  of  said  remonstrance,  by  written 
withdrawal  filed  with  the  auditor  the  day 
before  the  remonstrance  was  filed.  Of  the 
remaining  177  names  upon  said  remonstrance, 
10  were  the  names  of  persons  who  were  not 
legal  voters  in  the  Third  Ward  of  said  city 
at  the  time  said  remonstrance  was  sig^ned. 
Of  the  remaining  167  persons  whose  names 
were  signed  to  said  remonstrance,  14  resided 
at  the  time  of  the  signing  and  filing  thereof 
in  the  territory  lying  south  of  Hanna  street 
west  of  College  avenue,  and  north  of  Olive 
street,  and  were  not  residents  and  legal  vot- 
ers of  said  Third  Ward  of  said  city,  as  the 
same  was  bounded  at  the  time  of  the  filing  of 
the  remonstrance.  The  remonstrance  was 
duly  signed  by  153  legal  voters  of  said  Third 
Ward  of  said  city  who  resided  In  and  were 
legal  voters  In  that  territory  Included  in  said 
Third  Ward  of  said  city  as  it  existed  and  was 
bounded  at  the  time  of  filing  by  defendant  of 
his  application,  and  at  the  time  of  filing  said 
remonstrance.  Of  the  176  voters  who  voted 
in  the  West  Precinct  of  said  Third  Ward  as 
it  existed  at  the  election  on  May  6,  1902,  28 
resided  at  the  time  of  such  election  in  that 
part  of  said  ward  lying  south  of  Hanna 
street,  west  of  College  avenue,  and  north  of 
Olive  street,  and  which  was  on  the  13th  day  of 
May,  1902,  transferred  to^  and  made  a  part  of, 
the  Fourth  Ward  of  said  dty  of  Qre^castie. 
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No  election  has  been  held  In  said  city  or  in 
said  Third  Ward,  as  It  existed  at  the  time  of 
the  filing  of  defendant's  petition  and  of  the 
filing  of  said  remonstrance,  since  the  crea- 
tion of  the  said  Third  Ward,  and  the  last 
election  held  in  said  city  for  election  of  ofB- 
oers  was  held  May  6, 1902. 

The  conclusions  of  law  are  as  follows: 
"(1)  That  the  remonstrance  ought  to  be,  and 
hereby  Is,  dismissed;  (2)  that  the  applicant, 
Inman,  ought  to  recover  his  costs  herein 
against  the  remonstrants."  To  the  conclu- 
sions of  law,  and  to  each  of  them,  the  appel- 
lants excepted. 

The  errors  relied  upon  for  a  reversal  are, 
first,  the  action  of  the  court  in  refusing  a 
trial  by  Jury;  second,  the  conclusioi)8  of  law, 
and  each  of  them. 

As  claimed  by  appellee,  the  first  specifica- 
tion of  error  Is  not  presented,  because  it 
should  be  set  out  as  a  reason  for  a  new  trial, 
and  the  record  contains  no  such  motion. 
Such  question  cannot  be  presented  by  sepa- 
rate assignment  of  error.  Alley  t.  State,  ex 
rel.,  76  Ind.  M;  Chllders  v.  First  National 
Bank,  147  Ind.  430,  46  N.  E.  825;  Ketcham  v. 
Brazil,  etc.,  88  Ind.  615;  Mattingly  y.  Paul, 
Id.  95. 

We  are  not  advised  that  the  precise  ques- 
tion raised  by  the  second  specification  of  er- 
ror has  been  decided.  The  statute  governing 
the  issuing  of  a  license  (section  9  of  said 
Acts  of  1895)  provides  that  no  license  to  re- 
tail intoxicating  liquors  shall  be  granted  if 
before  the  time  named  a  remonstrance  In 
writing,  signed  by  a  majority  of  the  legal 
voters  of  any  township  or  ward  for  which  a 
license  is  asked,  shall  be  filed  with  the  au- 
ditor of  the  county,  against  the  granting  of 
such  license.  It  further  provides  that  the 
number  to  constitute  a  majority  of  the  voters 
In  the  ward  or  township  shall  be  determined 
by  the  aggregate  vote  cast  in, said  township 
or  ward  for  candidates  for  the  highest  oflSce 
at  the  last  election  preceding  the  filing  of 
such  remonstrance;  that  Is,  that  the  remon- 
strance is  to  be  signed  by  a  majority  of  the 
legal  voters  of  the  ward,  and  the  majority  is 
to  be  determined  by  the  aggregate  votes  there- 
in. Massey  v.  Dunlap,  146  Ind.  350,  44  N.  B. 
641;  Wilcox  V.  Bryant,  156  Ind.  379,  59  N.  H. 
1049.  The  manifest  purpose  of  the  statute 
is  to  permit  the  legal  voters  of  the  particular 
district  at  the  time  of  the  filing  of  the  remon- 
strance and  petition  to  say  whether  such  li- 
cense shall  issue.  It  was  not  contemplated 
by  the  Legislature  that  between  an  election 
and  the  filing  of  an  application  for  a  license 
a  ward  would  be  redlstricted,  nor  would  it 
be  a  reasonable  interpretation  of  the  statute 
to  hold  that  such  action  by  a  common  council 
would  deprive  the  resident  voters  of  the 
ward  of  the  right  to  express  their  will  in  the 
premises.  Under  fixed  conditions,  the  stat- 
ute prescribes  how  that  number  is  to  be  de- 
termined; that  is,  the  number  of  votes  cast 
Is  to  serve  as  the  basis  for  computation.  The 
TOten  of  the  ward,  as  defined  when  the  re- 


monstrance and  petition  are  presented,  are 
to  have  an  opportunity  to  be  heard  upon  the 
petition.  The  remonstrants,  no  longer  resi- 
dents of  the  new  ward,  are  not  entitled  to  be 
considered;  but,  on  the  other  hand,  it  they 
are  not  permitted  to  remonstrate,  they  are 
not  to  be  counted  in  the  aggregate  of  legal 
voters,  when  it  affirmatively  appears  that 
they  are  no  longer  voters  of  the  ward  to  be 
afFected.  It  is  found  in  the  case  at  bar  that 
a  number  of  the  voters  had  been,  after  the 
election,  by  a  change  in  the  ward  lines,  tak- 
en out  of  such  ward.  With  the  vote  cast  at 
said  preceding  election  as  a  basis,  the  num- 
ber of  legal  voters  at  the  time  of  the  remon- 
strance may  be  determined  by  deducting 
from  said  vote  the  number  whose  residence 
has  been  changed  by  said  action  of  the  com- 
mon council.  In  construing  a  statute  the 
coiirts  will  ascertain,  if  possible,  the  legisla- 
tive intent,  and  carry  out  the  intention  when 
ascertained,  although  in  doing  so  the  strict 
letter  of  the  statute  may  not  be  followed. 
Parvln  v.  Wlmberg,  130  Ind.  561,  30  N.  E. 
790,  15  L.  R.  A.  775,  30  Am.  St  Rep.  254; 
Cleveland,  etc.,  Oo.  y.  Backus,  133  Ind.  513, 
33  N.  E.  421,  18  L.  R.  A.  729;  Pittsburg,  etc., 
R.  Co.  y.  Backus,  138  Ind.  625,  33  N.  E.  432; 
Lime  City  Bldg.,  etc.,  Ass'n  v.  Black,  136 
Ind.  544,  35  N.  E.  829;  State  v.  Myers.  146 
Ind.  36,  44  N.  E.  801;  State,  etc.,  v.  Holliday 
et  al.,  150  Ind.  216,  49  N.  E.  14,  42  U  R.  A. 
826. 

Under  the  view  taken  by  the  learned  trial 
court,  a  remonstrance  might  be  rendered 
wholly  unavailing  if  no  election  had  previ- 
ously been  held  in  a  ward  In  which  license 
was  sought.  In  the  case  before  us  the  court 
found  specially  that,  after  the  last  preceding 
election,  a  part  of  the  Third  Ward  in  ques- 
tion, as  it  existed  at  that  election,  was  taken 
to  form  a  part  of  the  Fourth  Ward,  so  that 
the  Third  Ward  as  it  existed  at  the  time  of 
the  election  was  not  identical  with  the  Third 
Ward  as  it  existed  when  appellee's  applica- 
tion was  acted  upon.  The  court  also  found 
the  aggregate  vote  as  it  originally  existed, 
and  the  exact  number  of  voters  in  the  part 
detached  therefrom.  The  vote  of  the  Third 
Ward  at  the  time  appellee's  application  was 
acted  upon  Is  thus  determined  by  deducting 
from  the  number  of  voters  (320)  in  the  orig- 
inal Third  Ward  the  number  of  votes  taken 
out  of  the  ward  by  redistricting  the  same,  to 
wit,  28,  the  remainder  being  292.  The  court, 
In  finding  that  the  remonstrance  was  duly 
signed  by  153  legal  voters  of  said  Third 
Ward  as  it  existed  at  the  time  appellee  filed 
his  application,  thereby  found  that  the  same 
was  signed  by  a  majority  of  the  voters  of  the 
ward  at  that  time.  The  statute  fixes  a  con- 
venient rule  for  determining  the  number  of 
voters  at  a  given  time.  This  rule,  however, 
ought  not  to  exclude  from  consideration  i>er- 
tinent  facts  transpiring  since  said  electioD. 
Appellee  cannot  reasonably  complain  of  a 
construction  of  the  statute  In  harmony  with 
its  purpose^  and  which  gives  to  the  legal  resl- 
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dent  Totera  of  a  given  territory  a  voice  In  a 
matter  affecting  their  Interest  as  citizens  and 
as  Individuals. 

The  jndgment  Is  reversed,  and  the  trial 
court  directed  to  restate  tbe  conclusions  of 
law,  and  render  Judgment  In  accordance  with 
tbls  opinion. 


(S4  Ind.  App.  80) 

FIRST    NAT.    BANK    OF    PBTBRSBURO, 
IND.,  V.  BEACH.    (No.  4,996.) 

(Appellate  C!ourt  of  Indiana,  Division  No.  2. 
Nov.  17,  1904.) 

MOTES — CONSIDERATION— PATENT  BiaHT— OTAT- 
trrOBT  BEQUISTTES  —  DEFENSES— FAttUBE  OF 
CONSIDBBATION  —  FLICADINO  —  FBACD  —  AP- 
PEAI/— BXVIEW  OF  EVIDENCE. 

1.  Boms'  Ann.  St  1901,  i  8130,  provides  that 
it  shall  be  unlawful  for  any  person  to  sell  an^ 
patent  right,  or  the  right  to  sell  a  patented  arti- 
cle in  any  county  in  the  state,  without  first  fil- 
ing with  the  clerk  of  the  county  court  copies 
of  the  letters  patent,  with  an  affidavit  that  such 
Mtent  is  genuine  and  has  not  been  revoked,  etc. 
Section  8131  declares  that  any  person  who  may 
take  any  obligation  in  writing  for  the  right  to 
•ell  an  article  so  patented  shall  insert  in  the 
body  of  the  obligation  the  words,  "Given  for  a 
patent  right,"  or,  "Given  for  the  right  to  manu- 
factnre  a  patented  article."  Held,  that  an  an- 
swer alleging  that  notes  sued  on  were  given  for 
the  right  to  use  and  sell  a  patented  article,  but 
that  the  notes  did  not  contain  any  statement  re- 
quired by  section  8131,  and  that  no  affidavit  re- 
quired by  section  8130  had  been  filed,  stated 
a  safflcient  defense. 

2l  Bums'  Ann.  St.  1901,  §  277,  provides  that 
all  actions  by  assignees  shall  be  without  preju- 
dice to  any  set-off  or  other  defense  existing  at 
the  time  of  or  before  notice  of  the  assignment, 
except  actions  on  negotiable  instruments  trans- 
ferable in  good  faith  before  due;  and  section 
7517  declares  that  whatever  defense  or  set-oS 
the  maker  of  any  note  or  bill  had  before  notice 
of  assignment  against  an  assignor  or  against 
the  original  payee  he  shall  have  also  a^^inst 
their  assignees.  Held,  that  since  the  assignee 
of  a  note  not  payable  at  bank  takes  the  same 
subject  to  ail  defenses  existing  in  favor  of  the 
original  payor,  it  was  not  necessary  to  the  suf- 
ficiency of  a  defense  of  want  of  consideration 
for  a  note  sued  on  by  an  assignee  that  it  should 
be  alleged  under  such  sections  that  the  defense 
existed  before  notice  to  defendant  of  the  assign- 
ment, where  such  note  was  not  payable  at  any 
bank. 

3.  An  allegation  in  an  answer  in  a  suit  on  a 
note  that  the  same  was  given  without  any  con- 
sideration is  tantamount  to  an  averment  that 
the  defense  existed  from  the  date  of  the  con- 
tract. 

4.  In  an  action  on  a  note  given  for  a  transfer 
of  a  right  to  sell  a  patented  article  in  certain 
connties.  a  paragraph  of  the  answer  alleging 
that  plaintiff  was  induced  to  execute  the  con- 
tract by  the  seller's  fraud  in  making  false  rep- 
resentations, specified,  as  to  the  salability  of 
such  article,  and  with  reference  to  the  sales 
actnally  made  in  surrounding  towns  by  the  sell- 
er, etc  was  sufficient. 

5.  Acts  1903,  p.  341,  c.  193,  i  8.  providing 
that,  in  all  cases  not  now  or  hereafter  triable 
by  a  jury,  the  Supreme  and  Appellate  Conrts 
■hall,  if  required  by  the  assignment  of  errors, 
carefully  weigh  the  evidence,  etc..  does  not  au- 
thorize a  review  of  the  weight  of  the  evidence 
on  appeal  in  an  action  triable  by  a  jary  but  in 
whidi  a  jury  is  waived. 

Appeal  from  (Mrcult  Court,  Pike  County; 
B.  A.  Ely,  Judge. 


Action  by  tbe  First  National  Bank  of 
Petersburg,  Ind.,  against  Tbomas  L.  Beacli. 
A  Judgment  was  rendered  In  favor  of  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

E.  P.  Richardson  and  A.  H.  Taylor,  for 
aH>ellant  J.  W.  Wilson,  S.  O.  Davenport, 
and  T.  H.  Dillon,  for  appellee. 

WILBy,  J.  Appellant  sued  appellee  up- 
on two  promissory  notes  payable  to  the  or- 
der of  A.  Borders,  and  assigned  by  Indorse- 
ment In  writing  to  appellant  before  maturity, 
Tbe  notes  were  not  payable  at  any  bank 
within  tbls  state.  Appellee  answered  In  six 
];>aragraptas,  to  each  of  which  a  demurrer 
was  addressed;  and  such  demurrer  was  over- 
ruled as  to  the  first,  fourth,  and  fifth  para- 
graphs, and  sustained  as  to  tbe  second,  third, 
and  sixth.  Appellant  replied  in  three  para- 
graphs, but  as  no  question  is  presented,  aris- 
ing under  either  paragraph  of  reply,  it  is 
unnecessary  to  refer  further  to  them.  The 
cause  was  tried  by  the  court,  resulting  in  a 
general  finding  and  Judgment  for  appellee. 
Appellant's  motion  for  a  new  trial  was  over- 
ruled, and  by  Its  assignment  of  error  It  is 
entitled  to  have  considered  the  action  of  the 
court  In  overruling  its  demurrer  to  the  first, 
fourth,  and  fifth  paragraphs  of  answer,  and 
also  In  overruling  its  motion  for  a  new  trial. 

In  his  first  paragraph  of  answer,  appellee 
seeks  to  build  his  defense  upon  the  fact,  as 
alleged  therein,  that  the  original  payee  of 
the  note  had  not  complied  with  tbe  statute 
In  regard  to  the  sale  of  patent  rights.  The 
sum  and  substance  of  that  paragraph  of  an- 
swer Is  that  the  Model  Commissary  Com- 
pany, by  A.  Borders,  Its  attorney  in  fact, 
sold  to  appellee  ten  dozen  articles,  claimed 
by  it  and  him  to  be  patented  articles,  protect- 
ed by  United  States  patent  dated  June  26, 
1900,  and  called  a  "model  commissary,"  and 
the  exclusive  right  to  sell  said  patented  ar- 
ticles in  a  designated  terrltorj'  and  during  a 
designated  period;  that  at  the  date  of  the 
execution  of  said  notes  said  company,  by  its 
attorney  in  fact,  or  its  attorney  In  fact,  ex- 
ecuted three  other  writings  to  the  appellee, 
one  of  which  gave  him  the  sole  and  exclu- 
sive privilege,  as  dealer,  to  sell  said  model 
commissary  In  said  territory,  and  the  other 
a  bill  of  sale  tor  ten  dozen  model  commis- 
saries at  $4.50  each,  with  payment  on  each 
commissary  of  $2  each;  and  that  said  writ- 
ings, together  with  said  notes,  constitute  one 
contract,  copies  of  all  of  which  writings 
are  filed  as  exhibits.  It  Is  further  alleged 
that  the  sole  and  only  consideration  for  said 
notes  was  ten  dozen  of  said  articles  sold  to 
appellee,  which  articles  were  represented  and 
claimed  by  said  company  to  be  patented 
articles,  or  patent-right  articles,  and  the  ex- 
clusive right  to  sell  the  same  In  the  territory 
designated.  It  Is  also  charged  that  said 
Model  Commissary  Company,  by  A.  Borders, 
its  attorney  in  fact,  had  not,  nor  had  any 
one  else,  filed  with  the  clerk  of  the  court 
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of  uld  Plk»  coonty,  IniL,  m  copy  of  its 
letters  patent,  nor  was  any  affidavit  filed 
that  such  letters  were  genuine  and  had  not 
been  revoked  and  annulled,  and  that  the 
Model  Commissary  Company  (A.  Borders,  mt- 
tomey  In  fact)  had  full  authority  to  sell  or 
barter  said  articles  claimed  to  be  of  patent 
right;  nor  was  any  affidavit  so  filed,  giving 
the  name,  age,  occupation,  and  residence  of 
«ald  alleged  payee  or  bis  agent  It  Is  fur- 
ther alleged  that  there  Is  no  clause  in  said 
notes,  or  either  of  them,  containing  the  state- 
ment, "Given  for  a  patent  right,"  or  "Given 
for  a  right  to  manufacture  a  patented  artl- 
cW  or  words  which  clearly  state  what  was 
the  consideration  for  which  the  notes  were 
given.  By  his  fourth  paragraph  of  answer 
the  appellee  admits  the  execution  of  the  notes 
sued  on,  that  the  same  were  purchased  by 
plaintiff  before  maturity,  and  that  they  were 
both  due  and  unpaid,  but  alleges  that  each  of 
fMld  notes  was  given  without  any  considera- 
tion. The  fifth  paragraph  sets  up  fraud  In 
procuring  appellee  to  execute  the  notes.  This 
paragraph  avers  that  at  the  time  of  making 
the  sale  to  him  of  the  patented  articles,  and 
at  the  time  he  executed  the  notes,  the  said 
Model  Commissary  Company,  by  its  attor- 
ney in  fact,  claimed  to  the  appellee  that  said 
model  commissaries  were  patent  rights  and 
protected  by  United  States  patent,  and  that 
be  relied  upon  said  statements  at  the  time, 
and  believed  them  to  be  true;  that  there 
was  not  Inserted  In  the  body  of  said  notes,  or 
oltber  of  them,  "Given  for  a  patent  right," 
or,  "GiTen  for  the  right  to  manufacture  a 
patent  right,"  or  words  which  clearly  stated 
the  consideration  for  which  the  notes  were 
given.  It  Is  also  averred:  That  appellee 
bad  never  bad  any  experience  in  the  pur- 
chase and  sale  of  a  patent  right,  nor  any  ar- 
ticles called  or  claimed  to  be  a  patent  right, 
and  that  he  knew  nothing  about  how  to  sell 
or  dispose  of  said  commissaries,  but  had  to 
rely  on  all  the  statements  so  made  by  said 
company,  and  the  statements  made  to  him 
by  said  Borders.  That  said  Borders  was  a 
shrewd  dealer  and  trader  In  patent  rights, 
and  knew  all  about  the  business,  and  be 
knew  that  the  appellee  knew  nothing  about 
It.  That,  as  a  further  Inducement  to  ap- 
pellee to  make  said  purchase  and  execute 
said  notes,  said  Borders  exhibited  to  ap- 
pellee a  large  bunch  of  orders  for  said  com- 
missaries, claiming  that  there  were  mofo 
than  200  of  tbem,  executed  by  almost  every 
business  and  professional  man  in  the  town 
of  Petersburg,  and  every  leading  farmer  in 
Washington,  Madison,  Clay,  and  Jefferson 
townships,  in  Pike  county,  Ind.,  and  said  that 
they  were  orders  that  be  (Borders)  had  tak- 
en himself  for  said  commissaries,  and  that 
he  had  four  other  men  working  for  blm,  who 
bad  taken  as  many  as  he  had;  that  It  was  an 
artlde  that  everybody  wanted,  and  that 
there  was  no  trouble  to  sell  It;  and  that  be 
{Borders)  would  make  over  $5,000  In  his 
oioflta  from  the  sale  of  said  commissaries  [ 


on  indlvldtial  orders  In  said  conntT.  Tbat 
In  tmtb  and  In  fact,  said  Borders  bad  not 
made  said  sales  and  taken  said  orders.  That, 
If  the  names  of  said  parties  were  on  said 
orders,  said  Borders,  or  some  one  at  bis  in- 
stance, bad  put  them  there  without  authority, 
and  that,  in  truth  and  in  fact,  said  articles 
could  not  be  easily  sold,  and  but  few  peo- 
ple wanted  them.  That,  as  an  additional  in- 
ducement to  appellee  to  execute  said  notes, 
said  Borders  claimed  that  he  bad  been  in 
Bockport,  in  Spencer  county,  Ind.,  Just  be- 
fore coming  to  Pike  county,  and  that  he  bad, 
while  there,  taken  a  large  number  of  orders 
for  said  commissaries,  to  wit,  35,  from  the 
most  influential  and  reliable  people  in  and 
around  Bockport,  and  that  tbere  would  be 
no  trouble  to  sell  the  commissaries  In  that 
county,  and  that.  If  appellee  would  make 
said  purchase  and  execute  said  notes,  he 
(Borders)  would  turn  over  to  this  appellee 
all  of  said  orders  In  Spencer  county,  and  let 
him  have  that  county  to  operate  In,  and 
that  be  relied  on  said  statements  and  be- 
lieved tbem  to  be  true,  and  that  said  articles 
would  be  of  easy  sale  and  great  demand  in 
said  county,  and,  so  relying  npon  and  believ- 
ing said  false  and  fraudulent  statements,  he 
did  make  said  purchase  aforesaid,  and  ex- 
ecuted his  notes  sued  upon,  when.  In  truth 
and  in  fact,  as  be  afterwards  found,  there 
were  only  20  of  said  orders,  and  most  of 
them  were  forgeries,  to  wit,  15  of  tbem, 
and  that  said  commissaries  would  not  sell  In 
said  county,  and  were  not  In  demand.  The 
answer  further  charges  that  Borders  and 
his  other  men  acting  with  him,  for  the  fraud- 
ulent purpose  of  cheating,  swindling,  de- 
frauding, and  Inducing  citizens  of  Pike  coun- 
ty, and  the  appellee  in  particular,  to  exe- 
cute said  notes,  prepared  and  carried  with 
him  large  numbers  of  papers  purporting  to 
be  Individual  orders  for  commissaries  from 
the  professional  and  business  men  of  the 
town  of  Petersburg,  and  representative  farm- 
ers of  said  Washington,  Jefferson,  Madison, 
Clay,  and  Logan  townships,  in  Pike  coun- 
ty, and.  In  the  course  of  the  negotiations  of 
sales  for  territory  and  ten  dozen  commis- 
saries, would  exhibit  these  pretended  orders 
to  this  appellee,  and  say  to  him,  "See  the 
Individual  orders  I  have  taken,"  and  then 
pretend  to  run  over  and  read  the  names  of 
the  most  Influential  men  la  said  township; 
that  said  acts  on  the  part  of  said  Borders 
did  Induce  appellee  to  believe,  by  said  acts 
and  bib  statements  as  to  the  said  easy  sales, 
that  said  commissaries  were  in  great  demand, 
and  of  easy  and  quick  sale,  by  reason  of 
which  be  was  induced  and  caused  to  execute 
the  notes  in  suit,  and,  but  for  said  acts  and 
statements,  he  would  not  have  made  said 
trade  and  executed  said  notes;  that,  after 
the  execution  of  said  notes,  appellee  ascer- 
tained that  all  of  said  acts  and  statementa 
made  by  said  Borders  were  false,  and  made 
for  the  purpose  of  Inducing  appellee  to  exe- 
cute same,   and  that  no  Individual  ordera 
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bad  been  taken  from  certain  persons  (naming 
them),  and  from  none  of  the  otliera  whose 
namee  were  called  over  as  parties  who  had 
made  Individual  purchases  oC  said  commis- 
saries,' and  that  they  were  not  of  ready  sale 
and  easUy  disposed  of;  that,  by  said  means 
of  said  false  and  fraudulent  acts,  state- 
ments, and  Inducements,  this  appellee  was 
persoaded  to,  and  did,  execute  said  notes; 
and  that  the  articles  so  purchased,  and  for 
which  the  notes  were  given,  were  of  no 
value,  and  would  not  sell,  all  of  which  said 
Borders  knew  at  the  time,  etc. 

Under  the  first  paragraph  of  his  answer, 
appellee  seeks  to  defend  against  the  notes 
upon  the  ground  that  the  original  payee  had 
failed  to  comply  with  the  provisions  of  the 
statute  regulating  the  sale  of  patent  rights 
(secUons  8130,  8131,  Burns'  Ann.  St  1901J. 
In  the  case  of  Bank  v.  Jones,  26  Ind.  App. 
583.  58  N.  E.  852,  84  Am,  St.  Rep.  310,  a 
paragraph  of  answer  substantially  like  the 
one  nnder  consideration  was  held  bad,  but  i 
the  contract  which  formed-  the  oasis  of  the 
action  was  executed  before  the  amendment 
of  the  statute  In  1899.  The  original  act 
(Bums'  Ann.  St.  1894,  {  8131)  only  applied 
to  the  Intangible  right  secured  by  letters  pat- 
ent, and  not  to  articles  manufactured  and 
sold  under  the  pa'tent.  Appellant  Insists 
that  the  case  last  cited  does  not  correctly 
state  tbe  law,  and  urges  that  It  should  be 
overruled.  We  cannot  concor  In  that  In- 
sistence, for  the  decision  rested  upon  the 
statute  as  it  existed  when  the  contract  was 
made,  and  was  in  harmony  with  the  deci- 
sions of  the  Supreme  Court.  In  a  subse- 
quent appeal  of  the  case  (Jones  v.  Bank,  69 
N.  E.  466)  this  court  adhered  to  the  former 
decision.  We  approve  both  decisions.  See, 
also,  Hankey  v.  Downey,  116  Ind.  118,  18  N. 
E.  271. 

The  Legislature  in  1899  amended  the  orig- 
inal law  In  a  material  respect,  and  tbe  con- 
tract sned  on  here  was  executed  since  that 
amendment,  and  the  sufficiency  of  the  first 
paragraph  of  answer  must  be  measured  and 
determined  by  its  provisions.  The  amended 
section  Is  as  follows:  "It  shall  be  unlawful 
for  any  person  to  sell  or  barter  or  offer  to 
sell  or  barter,  any  patent  right,  the  whole, 
eny  part  thereof,  or  any  right  which  such 
person  shall  allege  to  be  a  patent  right,  or 
sell,  barter,  grant  or  license,  or  offer  to  sell, 
barter,  grant  or  license  the  right  to  manufao- 
twre,  use  or  sell  the  patented  article,  whether 
either  of  said  rights  6e  exclusive  or  non-ex- 
clusive. In  any  county  within  tbe  state,  with- 
out first  filing  with  tbe  clerk  of  tbe  court  of 
such  county  copies  of  the  letters  patent,  duly 
authenticated,  and,  at  tbe  same  time,  swear- 
ing or  afllrming  to  an  affidavit  before  such 
clerk  that  sncb  letters  patent  are  genuine. 
and  have  not  been  revoked  or  annulled,  and 
that  he  has  full  authority  to  sell  or  barter, 
grant  or  license  tbe  rlgbt  so  patented,  or  any 
part  thereof,  and  the  right  to  manufacture, 
«M«  and  sell  the  patented  article,  which  affl- 
72  N.B.— 19 


davit  shall  set  forth  hfs  name,  ag«,  occupa- 
tion and  residence,  and  if  any  agent,  the 
name,  occupation  and  residence  of  bis  prin- 
cipal. ▲  copy  of  this  affidavit  shall  be  filed 
In  the  office  of  said  clerk,  and  the  clerk  shall 
give  a  copy  to  the  applicant,  who  shall  ex- 
hibit the  same  to  any  persoA  on  demand." 
Section  8130,  Barns'  Ann.  St.  1901.  "Any 
person  who  may  take  any  obllgattoa.  In  writ- 
ing, for  whicb  any  patent  right,  or  right 
claimed  by  bim  or  her  to  be  a  patent  right, 
or  the  right  of  manufacture,  use  or  seU,  the 
article  so  patented,  whether  the  said  right, 
or  either  of  them  be  bv  sale,  grant  or  li- 
cense, exclusive  or  non-exclusive,  shall  form 
a  whole  or  any  part  of  the  oonsideration, 
shall,  before  It  is  signed  by  the  maker  or 
makers,*  insert  in  the  body  of  said  written 
obligation  above  the  signature  of  said  maker 
or  makers.  In  legible  writing  or  print,  the 
words,  'Given  for  a  patent  right,'  or  '01»en 
for  the  right  to  manufacture  a  patented  ar- 
ticle,' or  words  which  clearly  state  the  con- 
sideration for  which  the  note  was  given." 
Section  8131,  Burns'  Ann.  St  1901.  It  will 
be  observed  that  material  provisions  are  add- 
ed to  the  statute  by  the  amendment  Indi- 
cated by  Italics.  The  amended  statute  places 
an  inhibition  against  the  sale  or  offer  to  sell, 
not  only  a  patent  right  but  makes  it  unlaw- 
ful to  "offer  to  sell,  barter,  gn^ant  or  license 
the  right  to  manufacture,  use  or  sell  th»  pat- 
ented article,  whether  either  of  said  rights 
be  exclusive  or  non-exclusive,"  without  first 
filing  the  required  affidavit  The  amend- 
ments made  in  1899  to  section  8131,  supra. 
are  very  significant  and  material  in  the  de- 
termination of  the  question  we  are  now  con- 
sidering. Formerly  the  statute  only  required 
that  when  any  obligation  in  writing  was 
given  for  a  patent  right,  or  a  right  claimed 
to  be  a  patent  right  before  it  was  signed  by 
the  maker,  it  should  be  indorsed,  "Given  for 
a  patent  rlgbt"  Now  the  statute  is  extend- 
ed to  the  sale  of  the  right  to  manufacture, 
use,  or  sell  the  article  so  patented,  whether 
the  said  right,  or  either  of  them,  be  by  sale, 
grant  or  license,  exclusive  or  nonexclusive, 
or  shall  form  the  whole  or  any  part  of  the 
consideration,  and  requires  tbe  additional  In- 
dorsement, "Given  for  the  right  to  manufac- 
ture a  patented  article,"  or  words  which 
clearly  stote  the  consideration  for  which  the 
note  was  given.  In  this  case  the  notes  sned 
on,  as  averred  in  the  first  paragraph  of  an- 
swer, were  given,  not  for  a  potent  right,  but 
for  tbe  right  to  "use  or  sell  tbe  patented  ar- 
ticle." Under  the  amended  statute  the  ven- 
dor bad  no  right  to  make  such  sale,  or  to 
take  written  obligations  therefor,  without 
first  complying  with  the  provisions  of  the 
statute,  by  filing  the  required  aftldavlt  and 
by  indorsing  on  the  notes,  before  they  were 
signed  by  tbe  maker,  the  words,  "uiven  for 
the  right  to  manufacture  a  patented  article, 
or  words  which  clearly  state  the  considera- 
tion for  which  the  note  [notes]  were  given." 
The  paragraph  of  answer  under  considera- 
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tlon  fully  shows  wbereln  the  provisions  of 
the  statute  were  wholly  Ignored,  and,  meas- 
ured by  the  statute,  states  a  complete  de- 
fense In  bar.  The  demurrer  to  it  was  pr<^ 
erly  overruled. 

Appellant's  counsel  argue  that  the  fourth 
paragraph  of  answer  Is  bad,  for  falling  to 
aver  that  the  defense  existed  before  notice 
to  appellee  of  the  assignments,  and  cite  sec- 
tions 277,  7517,  Bums'  Ann.  St.  1901,  and 
several  authorities.  Neither  the  statute  nor 
the  authorities  are  in  point  The  assignee  of 
a  note  not  payable  in  bank  takes  the  same 
subject  to  all  defenses  existing  in  favor  of 
the  original  payor.  Reagan  v.  Burton,  67 
Ind.  347;  Sims  v.  Wilson,  47  Ind.  226;  Watts 
v.  Fletcher,  107  Ind.  891,  8  N.  B.  Ill;  Henry 
V.  Gilllland,  108  Ind.  177,  2  N.  B.  860.  The 
sum  and  substance  of  this  paragraph  is  that 
the  notes  sued  on  were  executed  without  any 
consideration  whatever.  Such  fact  consti- 
tutes a  defense  in  bar,  and  under  the  aver- 
ment the  defense  existed  from  the  date  of 
the  contract. 

The  fifth  paragraph  of  answer,  to  which 
a  demurrer  was  overruled,  sets  up  fraud  in 
the  procurement  of  the  execution  of  the  notes 
T>y  the  original  payee.  The  paragraph  falls 
very  far  short  of  being  a  model  pleading, 
and  the  facts  relied  upon  are  loosely  stated; 
but  Its  general  averments  are  sufUclent  to 
bring  It  within  the  rule  declared  in  Jones  y. 
Bank,  supra,  and,  upon  the  auth<xrlty  of  that 
case,  we  must  bold  that  the  demurrer  was 
properly .  overruled. 

The  remaining  question  for  decision  is 
raised  by  a  proper  assignment  alleging  error 
in  overruling  appellant's  motion  for  a  new 
trial.  Counsel  for  appellant  urge  that  the 
evidence  does  not  sustain  the  finding  and 
judgment,  and  also  that  under  the  act  of 
1003  this  court  Is  authorized  to  weigh  the 
evidence.  It  is  sufficient  to  say,  first,  that 
there  is  some  evidence  in  the  record  which 
supports  the  finding  and  judgment,  and,  un- 
der the  well-established  rule  in  this  state,  we 
cannot  disturb  that  finding;  second,  appel- 
lant's counsel  seem  to  have  misconstrued 
or  misunderstood  the  provisions  of  section  8 
of  the  act  approved  March  9, 1903  (Acts  1903. 
p.  841,  c.  193).  More  than  that,  in  referring 
to  the  statute  they  have  misquoted  it.  This, 
of  course,  was  unintentional  on  their  part; 
and,  as  they  have  quoted  It  in  their  brief,  it 
does  authorize  an  appellate  court,  in  cases  of 
this  character,  to  award  judgment  according 
to  the  clear  weight  of  the  evidence,  etc.  As 
quoted  in  their  brief,  the  statute  reads  as 
follows:  "In  all  cases  now,  or  hereafter  tri- 
able by  a  jury,  the  Supreme  and  Appellate 
Courts  shall,  if  required  by  the  assignment 
of  errors,  carefully  consider  and  weigh  the 
evidence  and  admissions  heard  on  the  trial," 
etc.  They  have  omitted  the  very  important 
word  "not,"  preceding  the  word  "now,"  for 
the  statute  is  that  "in  all  cases  not  now,  or 
hereafter  triable  by  a  jury,"  etc.   This  cause 


was  triable  by  a  Jury,  bat,  because  a.  Jury 
was  waived  and  it  was  tried  by  a  court,  it 
does  not  make  the  statute  applicable  bere. 
The  Judgment  is  affirmed. 


(M  Ind.  App.  107} 
MIDLAND  STEEL  CO.  v.  CITIZENS'  NAT 
BANK  OP  EOEOMO.    (No.  4,709.) 

(Appellate  Court  of  Indiana,  Division  No.  L 
Nov.  23,  1904.) 

NOTES— NBGOTIABILITY— LAW  OF  POKEION  JTT- 
BISDICnON— EVIDENCE— BONA  FIDE  HOLDEB 
— EQUITABIX  DBRNBES— COlCPUaNT — BDITI- 
CIENOT— DBPOSITIONB  TAKEN  IN  rOBEIOn 
STATE— ADUISSIBIUTY—FOWEB  OF  NOTABT. 

1.  In  an  action  on  a  note  made  by  a  corpora- 
tion, a  complaint  allesing  that  the  corporation 
had,  before  the  execution  of  the  note,  adopted 

'the  name  and  official  title  of  its  president  in 
which  to  execute  notes  in  the  ordinary  course 
of  business,  and  that  it  executed  the  note  in 
suit,  a  copy  of  which,  showing  signature  by  the 
president,  was  set  out,  was  snfflcient,  without 
alleging  that  the  note  was  executed  in  the  usual 
course  of  business. 

2.  In  an  action  on  a  note  executed  by  a  cor- 
poration, it  Is  unnecessary  for  a  complaint 
setting  out  a  copy  of  the  note,  stating  that  it 
was  for  value  received,  to  allege  that  it  was  ex- 
ecuted for  a  debt  of  the  corporation. 

8.  In  an  action  on  a  note  which  is  nonnego- 
tlable.  under  the  law  of  this  state,  because  pay- 
able in  another  state,  a  complaint  seeking  to 
establish  the  neeotiable  character  of  the  note 
under  the  law  of  the  state  where  it  is  payable 
cannot  be  held  good  as  stating  a  cause  of  ac- 
tion on  a  nonnegotiable  note,  but  is  demurrable 
unless  the  law  of  the  foreign  state  is  well 
pleaded. 

4.  The  liability  of  the  maker  of  a  note  payable 
in  another  state  is  determined  by  the  law  of 
that  state. 

5.  Under  the  statute  providing  that  the  un- 
written or  common  law  of  any  other  of  the 
United  States  may  be  proved  as  a  fact,  it  may 
l>e  shown  in  a  suit  on  a  note  made  here  and  pay- 
able in  another  state  that  by  the  decisions  of 
the  highest  court  of  that  state,  irrespective  of 
any  statute,  such  a  note  is  regarded  as  nego- 
tiable. 

6.  The  decision  on  a  former  appeal  is  the  law 
of  the  case  on  retrial  only  so  far  as  the  facts 
remain  the  same. 

7.  Failure  or  want  of  consideration  is  no  de- 
fense to  an  action  on  a  note  by  a  bona  fide  pur- 
chaser unless  want  of  notice  of  such  defenses 
is  also  negatived. 

8.  The  common  law  Is  presumed  to  be  In  force 
Ifl  another  state. 

0.  Under  the  common  law  a  notary  has  no 
authority  to  administer  oaths  or  take  deposi- 
tions. 

10.  Under  Bums'  Ann.  St  J  422,  providing 
that  depositions  may  be  taken  within  or  with- 
out the  state  before  any  notary,  a  deposition 
taken  before  a  notary  in  another  state  may  be 
used  in  the  state,  although,  by  the  laws  of  the 
state  where  the  deposition  was  taken,  a  notary 
has  no  power  to  take  a  deposition. 

Appeal  from  Circuit  Court  Henry  County; 
John  M.  Morris,  Judge. 

Action  by  the  Citizens'  National  Bank  of 
Kokomo  against  the  Midland  Steel  Company. 
From  a  judgment  for  plalntifT,  defendant  ap- 
peals.   Affirmed. 

V  8.  See  Common  la.tr,  vol.  W,  Cant  Di(.  i  Hi 
Bvldenca,  voL  20,  Ctnt.  Dig.  |  UL 
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Ryan  &  Tbompson  and  SMUott,  Blllott  & 
Littleton,  for  awellant  BlacklMge,  Sblrley 
&  Wolf  and  Forkner  &  Forkner,  for  appellee. 

ROBINSON,  J.  Snit  by  appellee,  as  In- 
dorsee upon  a  promissory  note  payable  at  a 
bank  In  Pittsbnrgb,  Pa.,  to  the  order  of  tbe 
Muncie  Land  Company.  This  Is  the  seconfl 
appeal.  Midland  Steel  Ca  v.  Citizens'  Na- 
tional Bank,  26  Ind.  App.  71,  50  N.  B.  211. 
The  note  In  suit  Is  as  follows:  "Midland 
Steel  Company.  $2,000.  Monde,  Ind.,  April 
2S,  1896.  Four  months  after  date  we  prom- 
ise to  pay  to  the  order  of  the  Muncie  Land 
Company  two  thousand  doUaie,  value  re- 
ceived, negotiable  and  payable  without  defal- 
cation or  discount,  at  the  Union  National 
Bank,  Pittsburgh,  Pa.,  with  Interest  at  six 
per  cent  per  annum  from  date.'  R.  J.  Beat- 
ty.  President"  The  amended  complaint 
ayers  that  appellee  is  a  banking  corporation 
at  Kokomo,  Ind.;  that  appellant  is  a  manu- 
facturing corporation  organized  under  the 
laws  of  Indiana,  and  with  its  office  and  place 
at  business  at  Muncie,  Ind.;  that,  prior  to 
the  Mcecntlon  of  the  note  in  snit,  appellant 
adopted  the  name  and  style  of  "R.  J.  Beatty, 
President,"  in  and  by  which  to  execute  the 
commercial  obligations,  bills  of  exchange, 
and  promissory  notes  in  the  usual  course  of 
anpellant's  business:  that  on  the  date  nam- 
ed, appellant  by  and  in  the  name  of  "R.  3. 
Beatty,  President"  executed  to  the  Muncie 
Land  Company  the  above  note,  whereby  ap- 
pellant promised  to  pay  the  land  company 
the  amount  named  as  therein  specified;  that 
after  the  execution  of  the  note,  and  before  It 
became  due,  the  Muncie  Land  Company  sold, 
transferred,  and  Indorsed  the  same,  in  writ- 
ing, and  for  a  valuable  consideration,  to  ap- 
pellee; that  appellee  purchased  the  note  In 
tbe  usual  course  of  business,  without  notice 
of  any  defense;  that  at  the  time  the  note 
was  executed,  and  up  to  the  present  time,  the 
note  was  and  Is  negotiable  under  the  rules 
of  tbe  law  merchant,  as  the  law  was  deter- 
mined and  adjudged  by  the  highest  judicial 
tribunals  of  Pennsylvania,  and  that  tbe  In- 
dorser  thereof,  before  maturity.  In  the  usual 
course  of  business,  and  without  notice  of 
any  defense,  took  the  same  free  from  all  de- 
fenses, and  that,  under  such  laws,  appellee 
so  held  the  note;  that  at  the  maturity  of 
the  note,  appellee  presented  the  same  for 
payment  at  the  Union  National  Bank  of 
Pittsburgh,  where  the  same  was  payable, 
and  payment  was  refused;  and  that  there- 
upon appellee  caused  the  note  to  be  duly  pro- 
tested. 

It  is  first  argued  against  the  sufficiency 
of  the  complaint  that  it  Is  not  averred  that 
the  note  was  executed  by  appellant  In  the 
nsnal  and  ordinary  course  of  its  business, 
nor  that  It  was  executed  for  a  debt  of  the 
corporation,  nor  that  the  Muncie  Land  Com- 
pany or  the  api>ellee  took  it  as  the  note  of 
tbe  appdlanl  The  complaint  avers  that  at 
and  prior  to  the  execution  of  tbe  note  in  suit 


appellant  adopted  and  used  the'  name  and  ' 
style  of  "R.  J.  Beatty,  President"  In  and  by 
which  to  execute  notes  in  the  usual  and  ordi- 
nary course  of  its  business;  that  on  the  date 
named,  appellant  by  and  In  the  above  name, 
"executed  and  delivered  to  tbe  Muncie  Land 
Company"  Its  promissory  note,  a  copy  of 
which  is  set  out  in  the  complaint;  that  by 
the  terms  of  the  note,  appellant  by  the 
above  name,  promised  to  pay  the  land  com- 
pany the  sum  mentioned,  for  value  received; 
that  after  the  execution  of  the  note,  and  be- 
fore it  became  due,  tlie  payee,  for  a  valuable 
consideration,  sold  and  transferred  the  same 
by  written  Indorsement  to  appellee,  who 
took  the  same  in  the  usual  course  of  busl- 
nesB,  without  notice  of  any  defenses  thereto. 
It  Is  seen  that  It  is  averred  that  appellant 
executed  the  note,  which  implies  both  a  sign- 
ing by  appellant  and  a  delivery  by  appel- 
lant. In  that  respect  the  complaint  shows  a 
complete  contract  Nicholson  v.  Combs,  90 
Ind.  515,  46  Am.  Rep.  229;  Prather  v.  Zu- 
lauf,  38  Ind.  155.  Where  a  pleading  avers 
the  execution  of  a  promissory  note,  and  gives 
a  copy,  it  need  not  otherwise  show  a  promise 
to  pay.  Reynolds  v.  Baldwin,  93  Ind.  57. 
An  averment  that  the  note  was  executed 
renders  an  averment  that  the  note  was  sign- 
ed surplusage.  Jaqna  v.  Woodbury,  3  Ind. 
App.  289,  29  N.  E.  573.  A  corporation  may 
contract  a  debt  or  execute  a  note  when  nec- 
essary in  the  furtherance  of  its  legitimate 
objects,  and  it  Is  averred  that,  when  the  note 
was  executed,  appellant  was  a  corporation. 
Unless  the  contrary  appears,  it  must  be  pre- 
sumed that  it  exercised  the  power  in  a  legiti- 
mate way.  We  fail  to  see  the  necessity  of 
an  averment  that  the  note  was  executed  in 
the  usual  course  of  business.  Nor  was  It 
necessary  to  aver  that  It  was  executed  for  a 
debt  of  the  corporation.  It  is  averred  that 
appellant  executed  the  note  by  tbe  name  of 
"R.  J.  Beatty,  President"  and  tbe  note  states 
It  was  for  value  received.  In  Second  Na- 
tional Bank  V.  Midland  Steel  Co.,  155  Ind. 
591,  58  N.  E.  833,  each  of  the  several  para- 
graphs of  complaint  was  held  sufficient  Tbe 
note  sued  on  in  that  case  and  the  note  In 
the  case  at  bar  are  tbe  same,  except  as  to 
the  date  and  time  of  payment  We  do  not 
understand  that  case  to  hold  that  the  aver- 
ments contended  for  by  appellant  are  neces- 
sary. See,  also.  Midland  Steel  Co.  ▼.  Citi- 
zens' National  Bank,  26  Ind.  App.  71,  69  N. 
E.  211. 

It  Is  also  argued  that  the  law  of  Pennsyl- 
vania, where  the  note  Is  payable.  Is  not  well 
pleaded.  The  note  sued  on  is  not  governed 
by  the  law  merchant  It  is  not  payable  at  a 
bank  In  this  state,  and  Is  subject  to  defenses 
In  the  hands  of  a  bona  fide  holder  for  value. 
It  is,  no  doubt  true  that  tbe  complaint, 
aside  from  any  averments  as  to  the  law  of 
Pennsylvania,  states  a  cause  of  action  upon 
the  note  as  a  nonnegotiable  Instrument  But 
if  the  complaint  is  held  good  upon  that  the. 
ory  only,  the  demurrers  to  appellant's  an- 
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■wen  flhonld  not  have  been  mistalned.  Thia 
Is  the  effect  of  the  ruling  upon  the  former 
appeal.  Midland  Steel  Go.  y.  Oltlzens'  Nat 
Bank,  supra.  However,  the  theory  of  the 
pleading  is  that  the  note  la  negotiable  under 
the  laws  of  the  state  of  PennsylTanla,  and 
It  must  be  good  upon  the  theory  upon  which 
it  proceeds,  or  It  will  not  be  good  at  alL 

In  pleading  the  Pennsylvania  law,  the 
complaint  avers  "that  at  the  time  said  note 
was  executed  as  aforesaid,  and  at  the  time 
it  was  indorsed  and  taken  by  this  plaintiff 
as  aforesaid,  and  for  many  years  prior  there- 
to, and  np  to  the  present  time.  It  was  and 
Is  the  common  and  unwritten  law  of  the 
state  of  Pennsylvania,  aa  ruled,  established, 
and  adjudicated  by  the  highest  Judicial 
courts  of  that  state,  that  said  note  was  and 
is  negotiable  according  to  and  under  the 
rales  of  the  law  merchant,  as  determined 
and  adjudicated  by  the  highest  Judicial  courts 
of  said  state,  and  that  the  indorsee  thereof 
before  maturity  in  the  usual  course  of  busi- 
ness, without  notice  of  any  defenses  thereto, 
took  the  same  freed  from  all  defenses. there' 
to,  and  that  under  and  by  the  said  laws  of 
the  state  of  Pennsylvania  the  plaintiff  took 
and  now  holds  said  paper  free  from  all  de- 
fenses thereto;  that  promissory  notes  pay- 
able to  order  or  bearer,  containing  the  words 
'negotiable  and  payable  without  defalcation 
or  dlsconnf  at  a  bank  in  said  state,  were 
and  are  negotiable  by  Indorsement,  and  by 
indorsement  before  due,  for  which,  In  good 
faith,  the  holder  takes  the^same  freed  from 
all  defenses  thereto,  and  set-off  and  cross- 
demand."  "■-" 
'  It  is  quite  trne  there  is  no  common  law, 
strictly  speaking,  peculiar  to  the  state  of 
Pennsylvania  or  Indiana.  Neither  is  the  gen- 
eral law  merchant  one  thing  in  Pennsyl- 
vania, and  anothor  in  Indiana.  In  applying 
the  principles  of  the  general  law  merchant 
to  a  contract,  the  law  of  the  forum  and  of 
the  place -of  the  contract  is  the  same.  "The 
whole  current  of  authorities,"  said  the  court 
in  Piatt  T.  Eads,  1  Blackf.  81,  "from  the  com- 
mencement of  .the  history  of  our  Jurispra- 
dence  down  to  the  present  day,  goes  to  es- 
tablish the  doctrine  that  the  custom  of 
merchants  is  and  always  has  been  regarded 
as  a  part  of  the  common  law  of  England, 
and  that  bills  of  exchange,  both  foreign  and 
inland,  are  under  its  regulation.  It  is  a  law 
of  a  general  nature,  and  not  local  to  that 
kingdom,  and  is  there  recognized  and  ac- 
knowledged by  the  courts  as  a  part  of  their 
system,  from  the  circumstance  of  Its  uni- 
versal application  and  use  in  all  mercantile 
transactions  throughout  the  commercial 
world;  being  In  those  cases  a  rule  of  de- 
cision to  which  all  nations  agreed,  and  of 
which  all  courts  take  notice." 

As  we  have  already  observed,  -promissory 
notes  at  common  law  and  under  the  law 
merchant  wore  not;  in  this  state,  negotiable, 
so  as  to  be  free  from  defenses  in  the  hands 
of  %  bona  fide  holder;  and  the  note  in  suit. 


as  it  is  not  payable  at  a  bank  in  this  wtntB, 
is  not  commercial  paper  nnder  the  law  of 
this  state.  However,  it  seems  that  the  law 
of  the  foreign  state  need  not  necessarily 
be  statute  law.  Our  statute  provides  that 
"the  unwritten  or  common  law  of  any  other 
of  the  United  States  •  •  *  may  be  prov' 
ed  as  facts  by  parol  evidence."  And  in  Al- 
ford  V.  Baker,  53  Ind.  279,  where*  the  oonrt 
had  under  consideration  a  note  made  in  Ken- 
tndcy,  and  payable  at  a  bank  in  that  state, 
it  is  said:  "Where  the  law  of  anottier  states 
claimed  to  be  different  from  the  common 
law,  is  involved  In  a  Judicial  proceeding  in 
thia  state,  it  becomea  matter  of  fact  in  such 
proceeding,  and  must  be  proved,  and,  indeed, 
alleged,  unless  the  qneation  arises  in  such  a 
way  aa  to  render  the  pleading  unnecessary. 
If  by  any  statute  of  Kentudty,  or  by  ths 
general  course  of  the  decisions  of  the  courts 
of  that  state,  snch  note  is  placed  upon  the 
footing  of  bills  of  exchange,  and  governed 
by  the  law  merchant,  that  fact  might  have 
been,  but  was  not,  shown.  Our  atatnts 
makes  provision  for  the  proof  both  of  the 
written  and  unwritten  law  of  another  state." 

As  the  note  was  made  in  Indiana  and  pay- 
able  in  Pennsylvania,  appellant,  the  mak«, 
is  liable,  according  to  the  law  of  Pennsylva- 
nia. He  is  presumed  to  have  contracted 
with  reference  to  the  law  of  that  state. 
Hunt  V.  Standart,  16  Ind.  88,  77  Am.  Dec. 
79;  Alford  v.  Baker,  53  Ind.  279;  Browning 
V.  Merrltt,  61  Ind.  425;  Lindeman  v.  Rosen- 
fleld,  67  Ind.  246,  33  Am.  Re^.  79;  Fordyce 
V.  Nelson,  91  Ind.  447;  Kopelke  v.  Kopelk^ 
112  Ind.  436,  13  N.  B.  695;  Sondheim  v.  GU- 
bert,  117  Ind.  71. 18  N.  E.  687,  5  L.  R.  A.  432, 
10  Am.  St.  Rep.  23. 

We  must  presume,  in  the  absence  of  proof 
to  the  contrary,  that  the  common  law  pre- 
vails in  Pennsylvania.  However,  a  decision 
of  the  highest  court  of  that  state  upon  some 
branch  of  the  common  law  may  not  be  in 
harmony  with  the  decisions-  in  this  state. 
But  if  the  highest  Judicial  tribunal  of  that 
state  has  declared  that  a  note  like  that  in 
auit  may  be  taken  by  a  good-faith  purchas- 
er for  value  freed  from  all  defenses,  that  is 
the  law  of  that  state.  And  this  would  be 
true  whether  the  decisions  of  that  state 
were  under  a  statute  or  not  A  foreign 
court  could  question  the  decisions  of  the 
courts  of  this  state  upon  any  branch  of  the 
common  law  only  upon  the  ground  that  it 
did  not  agree  with  the  premises  or  the  rea- 
soning of  the  court.  If  the  foreign  court 
may  question  such  a  decision,  it  might  ques- 
tion a  decision  of  the  courts  of  this  state 
In  Interpreting  one  of  its  own  statutes,  but 
it  Is  conceded  that  this  the  foreign  court 
cannot  do.  The  foreign  court  is  the  only 
tribunal  competent  to  decide  upon  the  com- 
mon or  the  statute  law  of  its  own  state,  and 
we  fail  to  see  any  reason  for  permitting 
such  decisions  to  be  questioned  in  the  <me 
case,  and  not  permitting  them  to  be  question- 
ed in  the  other.    The  contract  in  question 
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was  made  with  reference  to  the  law  of  the 
•tate  wbere  It  was  to  be  performed.  "The 
law  la  a  silent  factor  In  eveiy  contract" 
Long  y.  Straus,  107  Ind.  94,  6  N.  E.  123,  57 
Am.  Rep.  87;  FouUcs  v.  Falls,  91  Ind.  315. 
We  think  the  complaint  sufficiently  pleads 
the  law  of  Pennsylvania,  and  that,  upon  the 
theory  that  the  note  In  snlt  is  negotiable 
under  the  law  of  the  place  where  It  was  to 
be  paid,  the  pleading  is  good  against  a  de^ 
murrer. 

Brror  Is  also  assigned  upon  the  court's  sus- 
taining the  demurrer  to  the  second,  third, 
and  fourth  paragraphs  of  appellant's  an- 
swer. The  first  paragraph  of  answer  Is  the 
general  denlaL  The  second  paragraph  Is 
substantially  the  same  as  the  answer  set 
out  In  the  opinion  on  the  former  appeal. 
Midland  Steel  Co.  v.  Citizens'  Bank,  26  Ind. 
App.  71,  74,  75,  59  N.  B.  2U.  The  third  para- 
graph pleads,  in  effect,  a  failure  of  consid- 
eratloD.  The  fourth  paragraph  alleges  that 
the  note  was  given  without  any  considerar 
tlon.  The  fifth  paragraph  is  substantially 
the  same  as  the  second,  hut  concludes, 
"Wherefore,  defendant  says  it  did  not  ex- 
ecute said  note,  and  that  the  same  is  not 
its  act  or  deed,"  and  is  verified.  Upon  the 
former  appeal  the  complaint  sought  to  re- 
cover upon  the  note  as  a  nonnegotlable  in- 
stmment.  In  the  case  at  bar  the  complaint 
shows  that  the  note  is  negotiable  under  the 
law  of  Pennsylvania,  and,  as  to  its  commer- 
cial qualities,  is  governed  by  the  law  of  that 
state.  The  second  and  third  paragraphs  of 
answer  upon  the  former  appeal,  which  were 
substantially  the  same  that  they  were  here, 
were  held  sufficient.  But  the  decision  on  the 
former  appeal  is  the  law  of  the  case  only  in 
so  far  as  the  facts  remain  the  same.  Eck- 
ert  y.  Binkley,  134  Ind.  614,'  83  N.  E.  619, 
34  N.  E.  441;  State  ex  rel.  v.  Christian,  18 
Ind.  App.  11,  47  N.  E.  395.  The  second, 
third,  and  fourth  paragraphs  of  answer  fall 
to  allege  that  when  appellee'  purchased  the 
note  it  had  notice  of  the  facts  pleaded  In 
these  answers  as  a  defense.  The  complaint 
avers  that  before  the  note  was  due  the  payee 
sold  and  transferred  It  by  written  indorse- 
ment to  appellee;  that  appellee  pnrchased 
the  note  before  maturity  for  a  valuable  con- 
sideration paid  to  the  payee,  in  the  usual 
coarse  of  business,  and  without  notice  of 
any  defenses  on  the  part  of  the  maker.  A 
defense  by  the  maker,  as  against  the  original 
payee,  is  of  Itself  insufficient,  but  should 
contain  also  a  denial  of  appellee's  want  of 
notice,  or  some  equivalent  averment  Bunt- 
ing V.  Mick,  6  Ind.  App.  289,  31  N.  E.  378, 
1055;  Bradley,  Holton  &  Ca  v.  Whicker,  23 
Ind.  App.  380,  55  N.  E.  490.  See,  also, 
Sondhelm  v.  OUbert  supra;  National  Bank 
V.  Morgan,  165  Fa.  199,  30  Atl.  957. 

Appellant  acknowledged  service  of  notice 
that  on  a  certain  day  appellee  would,  "be- 
fore some  officer  authorized  to  take  deposi- 
tions," at  a  certain  office  in  Chicago,  111., 
take  the  deposition  of  Boss  J.  Beatty,  to  be 


used  In  evidence  on  the  trial.  The  deposition 
was  taken  at  the  time  and  place  named  in  the 
notice,  before  a  notary  public  in  Cook  county, 
111.'  The  notary  certifies  that  the  witness 
was  by  her  "first  duly  sworn  according  to 
law,"  that  the  deposition  was  reduced  to 
writing  by  her,  that  it  was  taken  at  the  time 
and  place  named  in  the  notice,  and  that  ap- 
pellant attended  the  taking  thereof  by  attor- 
ney. The  eertiflcate  is  signed  by  the  notary, 
and  the  notarial  seal  affixed.  It  is  argued 
that  the  motion  to  suppress  the  deposition 
and  the  objection  to  its  introduction  in  evi- 
dence should  have  been  sustained,  because  it 
does  not  appear  that  a  notary  public  in  Ill- 
inois has  any  authority  to  take  depositions 
or  administer  oaths.  There  is  no  statement 
in  the  certificate  that  the  notary  has  such 
authority.  A  notary  public  is  a  public  of- 
ficer, and  possesses  certain  powers  under  the 
common  law  by  virtue  of  Us  office.  We  must 
presume  that  the  common  law  exists  in  Il- 
linois, and  of  the  common  law  powers  of  a 
notary  we  may  take  notice.  But  under  the 
coDunon  law  a  notary  had  no  authority  to  ad- 
minister oaths.  Teutonia,  ete.,  Co.  v.  Turrell, 
19  Ind.  App.  469,  49  N.  E.  862,  65  Am.  St 
Rep.  419;  Berkery  v.  Rellly,  82  Mich.  160, 
46  N.  W.  436;  Keefer  v.  Mason,  36  lU.  406; 
Trevor  v.  Colgate,  181  HI.  129,  64  N.  B.  909; 
ProtTatt  on  Notaries,  {  24;  John's  Am.  No- 
taries, (  79.  Nor  has  a  notary  at  the  com- 
mon law  any  authority  to  take  depositions. 
"The  common  law,"  said  the  court  in  Burtt 
y.  Pyle,  89  Ind.  398,  "did  not  authorize  a  no- 
tary public  to  take  depositions.  Such  au- 
thority Is  conferred  <mly  by  statute."  The 
statute  of  this  state  confws  upon  a  notary, 
among  others,  the  power  to  administer  oaths 
generally,  and  to  toke  and  certify  affidavits 
and  depositions.  Burns'  Ann.  St.  1901,  t 
8039.  And  section  8040  makes  the  official  cer- 
tificate of  a  notary  public  in  this  state,  at- 
tested by  his  seal,  presumptive  evidence  of 
the  facts  therein  stated  in  cases  where  by 
law  he  Is  authorized  to  certify  such  facts. 
Section  464,  Burns'  Ann.  St  1901,  provides 
that  "certificates  or  instruments,  either  print- 
ed or  written,  purporting  to  be  the  official 
act  of  a  notary  public  of  this  state,  of  the 
District  of  Columbia,  or  of  any  other  state 
or  territory  of  the  United  States,  and  pur- 
porting to  be  under  the  seal  and  signature  Qt 
such  notary  public,  shall  be  received  as  pre- 
sumptive evidence  of  the  official  character  of 
such  instrument  and  of  the  facts  therein  set 
forth."  The  eertiflcate  of  the  notary  com- 
plies with  the  requirementa  of  section  434, 
Burns'  Ann.  St  1901;  and,  had  the  deposition 
been  token  before  a  notary  In  this  state,  the 
certificate  manifestly  is  sufficient  It  Is  un- 
der the  seal  and  signature  of  the  notary,  and 
this,  under  the  statute^  entitles  it  to  be  re- 
ceived as  presumptive  evidence  at  the  official 
character  of  the  Instrument  and  also  of  the 
facts-  set  forth  to  the  certificate.  The  eer- 
tiflcate states  that  the  person  before  whom 
the  deposition  waa  taken  is  a  notary  public 
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within  and  for  Cook  county,  III.  It  is  true, 
we  cannot  presume  that  a  notary  public  In 
Illinois  has  authority  to  administer  oaths 
and  to  take  deposlttons.  But  under  section 
422,  Burns'  Ann.  St  1901,  is  It  necessary  ttiat 
a  notary  public  should  have  auttawity  under 
the  laws  of  that  state  to  take  a  deposition 
wliich  is  to  be  used  in  the  courts  of  this 
state?  That  section  provides,  "Depositions 
of  witnesses,  taken  wittiln  or  without  the 
state,  may  be  taken,  according  to  the  regula- 
tions hereinafter  provided^  before  any  Judge, 
Justice  of  the  peace,  notary  public,  mayor  or 
recorder  of  a  city,  clerk  of  a  court  of  record, 
or  commissioner  appointed  by  the  court  to 
take  d^Msitions."  That  is,  the  depositions 
of  a  witness  may  be  taken  without  the  state 
before  a  notary  public,  if  taken  in  compli- 
ance with  our  statutory  requirements.  For- 
merly the  statute  provided  that  when  a  depo- 
sition was  to  be  taken  within  the  state  no 
commission  was  necessary,  but  when  taken 
out  of  the  state  a  commission  should  issue  to 
the  officer  designated.  2  Rev.  St.  1876,  p. 
143,  8  260.  But  the  present  statute  does  not 
require  a  commission  when  the  deposition  is 
to  be  taken  within  or  without  the  state.  If 
within  the  United  States,  and  requires  a  com- 
mission only  when  taken  out  of  the  United 
States.  Bums'  Ann.  St.  1901,  {  437  (Bev.  St 
1881, 1  433).  A  notary  public  is  a  public  of- 
Hcer  not  merely  in  the  state  from  which  be 
receives  his  appointment,  but  an  officer  recog- 
nized by  all  the  states.  His  seal  need  not  be 
authenticated.  It  proves  itself.  The  statute 
recognizes  a  notary  public  in  another  state 
as  an  officer  before  whom  a  deposition  may 
be  taken.  It  has  conferred  upon  him  that 
authority,  and  it  is  immaterial  whether  the 
foreign  state  has  conferred  upon  him  such 
authority  or  not  If  a  court  should  designate 
some  one  as  a  commissioner  to  take  a  deposi- 
tion in  a  foreign  state,  it  would  be  immaterial 
whether  or  not  such  foreign  state  had  con- 
ferred authority  upon  commissioners  to  take 
depositions.  Such  state  might,  by  designat- 
ing before  whom  depositions  could  be  taken, 
exclude  commissioners.  But  that  would  not 
afFect  the  right  of  the  commissioner  to  act 
The  same  is  true  of  a  notary  public  desig- 
nated by  the  statute.  Our  statute  gives  au- 
thority to  a  notary  to  take  a  deposition,  and 
to  administer  the  oath  to  the  deponent  And 
by  providing  that  a  deposition  without  the 
state  may  be  taken  before  a  notary  public, 
the  statute  confers  upon  the  foreign  notary 
the  same  authority  in  the  matter  of  taking 
a  deposition  as  that  given  a  resident  notary 
to  take  a  deposition  in  this  state.  The  stat- 
ute requires  that  such  deposition  stiaU  be 
taken  according  to  the  requirements  of  our 
statute,  and  the  certificate  shows  that  this 
was  done.  See  Thompson  v.  Wilson,  34  Ind. 
94;  Dumont  v.  McOracken,  6  Blackf.  355. 

Counsel  for  appellant  cite  the  case  of  Tea- 
tonla,  etc,  Co.  v.  Turrell,  19  Ind.  App.  469, 
49  N.  E].  852,  65  Am.  St  Rep.  419,  as  con- 
trolling in  the  case  at  bar.    In  that  case  It 


was  held  that  whether  a  notary  public  In 
Ohio  has  power  to  take  affidavits  la  a  mat- 
ter of  which  the  courts  of  this  state  cannot 
take  judicial  notice;  and  an  affidavit  in  at- 
tachment taken  by  a  notary  in  that  state 
was  held  insufficient  for  the  reason  tliat  no 
attempt  bad  been  made  to  comply  with  the 
statute  (section  483,  Bums'  Ann.  St  1901), 
which  expressly  provides  how  an  affidavit 
taken  In  another  state  may  be  received  and 
used  in  the  courts  of  this  state.  We  adhere 
to  the  decision  in  that  case,  but  fail  to  see 
anything  In  It  controlling  In  the  case  at  bar, 
which  Is  governed  by  another  and  different 
statute. 

ObJectloD  is  made  to  certain  evidence  Intro- 
duced, but,  upon  a  careful  consideration  of 
the  questions  thus  raised,  we  fail  to  find  any 
reversible  error.  There  was  a  trial  by  the 
coiui^  and  a  special  finding  of  the  facts,  with 
conclusions  of. law;  and,  from  the  whole  rec- 
ord, we  think  the  case  was  fairly  tried,  and 
determined  upon  its  merits. 

Judgment  affirmed. 


(71  OUo  SL  EO) 

CHARLES  V.  FAWIiET  et  aL 
(Supreme  Court  of  Ohio.     Nov.  1.  1904.) 

APPKAI/— DISMISSAL   N0NO  PBO  T0NO— ERBOS— 

TIKE  OF  nUNO  PETITION— APPEAI,  FECK 

COICMON  FUiAS— MOTICB. 

1.  Judgments  and  orders  may  be  entered  nunc 
pro  tunc  in  furtherance  of  justice  only,  and 
when  an  order  dismissing  an  appeal  is  so  enter- 
ed by  the  circuit  court  a  i)etition  in  error  for 
its  reversal  may  be  filed  in  the  Supreme  Otort 
at  any  time  wittiin  four  montlis  from  the  date 
of  its  actual  entry. 

2.  An  act  to  amend  the  statutory  requirement 
respecting  notice  of  an  intention  to  appeal  from 
the  judgment  of  the  court  of  common  pleas  to 
the  circuit  court  with  a  view  to  a  trial  de  novo, 
relates  to  the  remedy,  and,  unless  the  amending 
act  expressly  provides  otherwise,  a  party  may, 
under  favor  of  section  79,  Bev.  St.  1892,  give 
such  notice  in  the  mode  prescribed  by  the  stat- 
ute in  force  at  the  commencement  of  the  original 
action. 

(Syllabus  by  the  (Tourt) 

Error  to  Circuit  Court,  Highland  County. 

Action  by  one  Charles  against  one  Fawley 
and  others.  From  a  judgment  of  the  circuit 
court  dismissing  an  appeal  from  the  common 
pleas,  Charles  brings  error.    Reversed. 

Suit  was  brought  by  one  of  the  parties  in 
the  court  of  common  pleas  of  Highland  coun- 
ty June  14,  1901,  for  the  partition  of  real 
estate.  On  October  13,  1902,  a  final  judg- 
ment was  rendered  In  the  case,  and  the  plain- 
tiff in  error,  l>elng  dlssatlsfled  therewltli,  en- 
tered upon  the  journal  of  the  court  of  com- 
mon pleas  notice  of  his  Intention  to  appeal 
to  the  circuit  court  The  amount  of  the  ap- 
peal bond  was  fixed,  and  the  iiond  was  ex- 
ecuted. On  November  19,  1902,  the  defend- 
ants In  error  filed  in  the  circuit  court  a  mo- 
tion for  the  dismissal  of  the  appeal  upon  the 
ground  that  the  appellant  bad  not  filed  a 
written  notice  of  his  intention  to  take  such 
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■IipeaL  On  April  231^  1908,  tbe  drctdt  court 
entered  an  order  as  of  Noyember  19,  1902, 
tnatalolng  sucb  motion  and  dismissing  tbe 
appeaL  The  present  petition  In  error  was 
filed  In  thla  court  on  May  22,  1903,  tot  tbe 
leyeiBal  of  tbe  order  of  dismissal. 

H.  M.  Huggins  «nd  h.  R.  Duckwall,  tor 
plalntur  In  error.  J.  F.  Wilsoa,  for  defend- 
aota  In  error. 

BHAUCK,  3.  (after  statins  the  facts).  We 
6o  not  Inquire  whether  the  circuit  court  may, 
ftor  any  purpose,  enter  an  order  of  this  charac- 
ter nunc  pro  trmc.  Orders  may  always  be  so 
•ntered  in  furtherance  of  Justice,  and  it  may 
be  assumed  that  for  some  purposes  the  ordor 
In  tbe  present  case  might  operate  from  tbe 
•arller  date.  We  haye  only  to  inquire  whether 
tbe  appellant's  right  to  prosecute  error  for  tbe 
terarsal  of  that  order  was  thereby  defeated, 
bis  petition  in  error  haying  been  filed  in  this 
court  for  that  purpose  witiiin  four  months  of 
tbe  date  when  tbe  order  was  actually  enter- 
ed by  the  circuit  court,  but  not  within  four 
months  of  the  date  when,  by  its  terms,  it 
was  to  operate.  In  support  of  tbe  conclusion 
that  it  was  so  defeated  it  is  urged  that  the 
statute  limiting  the  time  within  which  peti- 
tions in  error  may  be  filed  began  to  run  not 
on  April  22,  1903,  when  the  order  was  ac- 
tually entered,  but  on  Noyember  19,  1902, 
wbm,  by  its  terms.  It  was  to  take  efTect. 
We  are  urged  to  adopt  this  yiew  although  tha 
circuit  court  is  a  court  of  record,  and  although 
It  is  imperatiyely  required  that  the  transcript 
of  Its  record  to  be  filed  here  with  the  peti- 
tion in  error  must  contain  tbe  order  or  Judg- 
ment whose  reyersal  is  sought  Since  thn 
right  to  prosecute  error  did  not  accrue  until 
the  order  became  a  matter  of  record,  the  sum 
of  the  contentlou  for  the  defendants  in  error 
is  that  an  order  which  may  be  entered  nunc 
pro  tunc  only  in  furtherance  of  justice  has 
the  effect  to  defeat  the  right  to  prosecute  a 
proceeding  in  error  which  is  expressly  con- 
ferred by  the  statute. 

Tbe  petition  in  error  baying  been  filed 
within  four  months  after  tbe  entry  of  tbe 
order  whose  reyersal  is  sought,  we  haye  to 
Inquire  whether  the  circuit  court  properly 
dismissed  the  appeal.  By  its  terms  the  order 
of  dismissal  appears  to  haye  been  made  be- 
cause tbe  appellant  had  not,  within  three 
days  after  entry  of  the  final  judgment  in 
the  court  of  common  pleas,  filed  a  written 
notice  of  his  intention  to  appeal,  in  accord- 
ance with  the  requirement  of  section  5227, 
Rey.  St  1882,  as  amended  March  25,  1902 
(95  Ohio  Laws,  p.  66),  and  in  force  when  tbe 
order  was  entered.  The  circuit  court  so 
concluded,  although  the  record  contained  no- 
tice of  such  intention  entered  upon  the  jour- 
nal of  the  court  of  common  pleas  In  accord- 
ance with  the  requirement  of  the  section  be- 
fore said  amendment  and  as  it  was  in  force 
when  tbe  suit  was  instituted  In  the  court  of 
common  pleas.    The  amending  act  of  March 


26,  1902,  makes  ne  provision  respecting  M* 
operation  or  effect  except  that  It  "shall  take 
effect  and  be  In  force  from  and  after  Its  pas> 
sage."  Consistency  of  interpretation  Is  of 
first  Importance,  and  It  requires  us  to  assume 
that  the  Legislature  has  knowledge  of  tbe 
acts  which  it  has  passed,  and  that  this  act 
was  so  passed  in  yIew  of  tbe  proyislons  of 
chapter  6,  relating  to  the  operation  of  stat- 
utes. Section  79  is  a  part  of  that  chapter, 
and  It  provides  that:  "Whenever  a  statute 
Is  repealed  or  amended,  such  repeal  or 
amendment  shall  in  no  manner  affect  pend- 
ing actions,  prosecutions,  or  proceedings,  civil 
or  criminal,  and  when  the  repeal  or  amend- 
ment relates  to  the  remedy,  it  shall  not  af- 
fect pending  actions,  prosecutions,  or  pro- 
ceedings, unless  so  expressed;  nor  shall  any 
repeal  or  amendment  affect  such  causes  of 
action,  prosecution,  or  proceeding,  existing 
at  the  time  of  such  amendment  or  repeal,  un- 
less otherwise  expressly  provided  In  the 
amending  or  repealing  act"  That  the  effect 
of  .this  section  Is  to  prevent  the  application 
of  the  amendment  of  March  25,  1902,  to  tbe 
present  case  would  seem  to  be  clear.  That 
it  prevents  tbe  application  of  an  amending 
statute  to  tbe  right  of  appeal  in  an  existing 
case,  in  the  absence  of  a  provision  In  tbe 
amending  statute  expressly  making  It  so  ap- 
plicable, is  the  sole  point  decided  In  Bode^ 
Adm'r,  ▼.  Welch,  29  Ohio  8t  19.  In  tbe 
opinion  it  Is  said  that  it  matters  not  whether 
the  right  to  appeal  la  to  be  regarded  as  a 
subsisting  cause  of  action  or  proceeding,  or 
whether  the  case  In  which  the  right  exists 
Is  to  be  regarded  as  a  pending  action  or 
proceeding.  The  conclusion  of  the  circuit 
court  is  not  supported  by  any  of  the  deci- 
sions respecting  proceedings  in  error  for  the 
reversal  of  the  Judgment  Sucb  proceedings 
recognise  tbe  termination  of  the  original 
case.  To  institute  them  it  is  required  that 
a  petition  in  error  be  filed  in  the  reviewing 
court  and  to  acquire  Jurisdiction  of  the  per- 
son of  the  adverse  party  there  must  be  the 
Issuance  and  service  of  summons;  whereas 
tbe  steps  necessary  to  effect  an  appeal  are 
taken  in  the  court  having  Jurisdiction  of  the 
original  action,  and  the  adversary  party  is 
bound  thereby  without  summons.  An  ob- 
vious analogy  is  found  In  the  doctrine  of  Us 
pendens,  where  tbe  distinction  between  ap- 
peals and  proceedings  in  error  in  this  respect 
is  recognized.  The  property  which  is  the 
subject  of  a  suit  Is  bound  by  its  event  not 
only  while  Oie  case  Is  pending  In  tbe  court 
of  first  resort  but  also  while  It  Is  pending 
In  a  court  to  which  it  may  be  taken  by  ap- 
peal; but  where  a  review  of  the  Judgment ' 
is  sought  by  proceedings  In  error  the  suit  is 
regarded  as  ended  by  the  Judgment  of  the 
court  of  first  resort  This  distinction  was 
recogniised  in  Heirs  of  Ludlow  y.  Kldd's 
£ix'rB,  8  Ohio,  641,  where  Sherman,  J.,  speaks 
of  an  appeal  as  a  proceeding  in  the  original 
cause,  and  concludes  that  its  effect  is  to  con- 
tinue tbe  cause  and  suspend  the  decree  ot 
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the  Inferior  tribanal  tmtU  the  Judgment  of 
the  tribunal  to  which  the  appeal  la  taken. 

The  conclusion  of  the  circuit  court  Is  not 
reconcilable  with  the  provisions  of  the  stat- 
ute or  with  the  decided  cases,  and  its  order 
dismissing  the  appeal  will  be  reversed. 

SPEAR,  C.  J.,  and  DAVIS,  PBIOB, 
CREW,  and  SUMMERS,  JJ.,  concur. 


<71  OUo  St  76} 

STATE  ex  reL  MARTIN  v.  THOMPSON  etal. 
(Supreme  Court  of  Ohio.     Nov.  1,  1904.) 

KLECTION— TWO  CBBTIFICATE8  ITOB  COUKTT  OF- 
FICKS — WBITTXH  OBJECTIONS  —  VAUDITT  OF 
UNOBJECTED  CERTIFICATE  —  COUMON  PLXAB 
C0U8X— JUBISDICTION— BESTBAIKIMQ  OEPUTT 
STATE  SUFEBVISOB,  WHEN — MANDAiniS— PKO- 
CXDUBE  IN    ROHINATIOnS. 

1.  Where  two  certificates  of  nominations  for 
county  offices,  both  claiming  to  be  the  regular 
nominations  of  the  same  political  party,  are  fil- 
ed, and  written  objections  are  duly  filed  to  one 
of  such  certificates  and  none  to  the  other,  a  con- 
troversy is  thereby  raised  as  to  the  validity  of 
the  latter  certificate,  and  as  to  it  the  other  cer- 
tificate and  the  written  objections  thereto  oper- 
ate as  written  objections  within  the  meaning  of 
section  2966-23,  Bates'  Ann.  St ;  and  the  court 
of  common  pleas  is  without  authority  to  re- 
strain the  deputy  state  supervisors  of  the  coun- 
ty from  considering  such  certificates  and  the 
controversy  arising  thereon,  and  from  certifying 
to  the  state  supervisor  of  elections  their  failure 
to  arrive  at  a  decision  thereon ;  and  such  court 
is  without  authority  to  require  the  deputy  state 
supervisors,  by  mandamus  or  otherwise,  to  cause 
the  names  appearing  in  the  certificate  to  which 
specific  objections  were  not  filed  to  be  printed 
on  the  official  ballot 

(Syllabus  by  the  Ck>nrt.) 

Application  by  the  state,  on  the  relation  of 
J.  C.  Martin,  for  writ  of  mandamus  to  F. 
W.  Thompson  and  others.    Writ  granted. 

The  facts  appear  in  the  petition,  answer, 
demurrer  to  the  second  and  third  defenses 
of  the  answer,  and  reply  to  the  first  de- 
fense, as  follows: 

"The  relator  says:  That  he  Is  a  Republic- 
an elector  of  Brown  county,  Ohio.  That 
the  defendants  F.  W.  Thompson,  Isaac  Bow- 
er, W.  E.  Hall,  and  O.  C.  McBeth  are  deputy 
state  supervisors  of  elections  for  Brown 
county,  Ohio,  and  constitute  the  board  of 
deputy  state  supervisors  for  said  county,  and 
that  H.  P.  Jennings  is  the  clerk  of  said 
t>oard.  That  on  the  19th  day  of  September, 
1904,  there  was  filed  with  the  said  board 
of  deputy  state  supervisors  a  certificate  pur- 
porting to  be  a  certificate  of  nomination  for 
officers  to  be  voted  for  at  the  November 
election  of  said  connty,  signed  by  J.  D.  Hous- 
ton, chairman,  and  J.  W.  Oalbreath,  secre- 
tary, of  a  Republican  county  convention  held 
at  Georgetown,  Brown  county,  Ohlo^  on  Sep- 
temlter  19,  1904.  That  on  said  same  day,  to 
wit,  September  19,  1904,  there  was  filed 
with  the  said  board  of  deputy  state  super- 
vlBots  a  certificate  of  nomination  signed  by 
J.  O.  Martin  as  chairman  and  Thomas  J. 
Leeds  and  J.  0.  Newcomb  as  secretaries  of 


the  Republican  connty  convention  held  at 
Georgetown,  Brown  county,  Ohio,  on  said 
18th  day  of  September,  1904.  Both  certifi- 
cates hereinbefore  mentioned  purported  and 
claimed  to  be  certificates  of  nominations 
made  by  the  Republican  Party  of  Brown 
county,  Ohio,  for  officers  to  be  voted  for  at 
the  November  election,  1904.  That  thereaft- 
er, on  the  24th  day  of  September,  1904,  ex- 
ceptions and  objections  in  writing  were  filed 
with  the  said  board  of  deputy  state  super- 
visors to  the  certificate  of  nomination  of 
the  list  of  candidates  certified  by  J.  O.  Mar- 
tin, Thomas  J.  Leeds  and  J.  C.  Newcomtk 
That  on  the  2d  day  of  October,  1904,  said 
exceptions  and  objections  came  on  for  hear- 
ing before  said  board  of  deputy  state  super- 
visors, who,  having  considered  the  objec- 
tions and  exceptions,  and  having  heard  the 
evidence  offered  by  the  contending  parties, 
were  and  are  unable  to  agree,  and  no  deci- 
sion can  be  arrived  at  by  said  board  as  to 
which  of  said  list  of  candidates  so  certified 
should  be  placed  upon  the  official  ballot  as 
the  candidates  of  the  Republican  Party  in 
said  county.  Section  2966-23,  being  section 
10  of  the  ballot  law,  provides,  amongst  other 
things^  that  objections  or  questions  arising 
in  the  course  of  nomination  of  candidates  for 
connty  officers  shall  be  decided  by  the  board 
of  depnty  state  supervisors  of  said  connty, 
and  such  decision  shall  be  final;  but  in  case 
no  decision  can  be  arrived  at  the  matter  In 
controversy  shall  be  submitted  to  the  state 
supervisor  of  elections,  who  shall  summarily 
decide  the  same  and  his  decision  shall  be 
final.-  That  said  board  of  deputy  state  su- 
pervisors and  the  members  thereof  and  said 
clerk  fall  and  refuse  to  submit  the  question 
in  controversy  to  the  state  supervisors  of 
elections  as  required  by  law.  Relator  has 
no  other  adequate  remedy.  Wherefore  re- 
lator prays  that  a  mandate  may  Issue  com- 
manding said  defendants,  and  each  of  them, 
to  submit  to  the  state  supervisor  of  elections 
the  matter  In  controversy  arising  out  of  the 
filing  of  said  certificates  of  nomination,  the 
objections  thereto,  and  the  failure  and  re- 
fusal of  said  board  to  decide  said  matter. 

"Now  come  W.  E.  Hall  and  C.  0.  McBeth, 
two  of  the  defendants,  and  for  their  answer 
to  the  petition  and  the  alternative  writ 
awarded  by  this  court  say: 

"First  Defense.  Prior  to  'and  at  ttae  time 
of  the  filing  of  the  petition  In  said  action 
In  this  court  and  at  the  time  of  the  applica- 
tion for  the  alternative  writ  Issued  In  this 
case  another  action  was  pending  In  the  court 
of  common  pleas  of  Brown  county,  Ohio,  be- 
tween the  same  parties  In  the  relation  of  J. 
D.  Houston  upon  the  same  subject,  and  In- 
volving the  same  questions  presented  by  the 
petition  in  this  action.  Wherefore  the  said 
defendants  pray  that  the  petition  herein  and 
the  alternative  writ  issued  on  the  same  be 
dismissed,  at  the  costs  of  the  relator. 

"Second  Defense.  They  admit  the  allega- 
tions of  tiie  petition  as  to  the  filing  of  the 
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certificates  of  nomination  referred  to  there- 
in, and  as  to  the  action  of  the  said  deputy 
state  svpervlsorB  of  elections  on  the  objec- 
tions filed  to  the  certificate  signed  by  3.  C. 
Martin,  as  chairman,  and  J.  G.  Newcomb  and 
T.  J.  Leeds,  as  secretaries,  but  they  say  that 
the  certificate  signed  by  J.  D.  Houston,  as 
chairman,  etc.,  was  filed  first,  and  that  no 
objections  or  exceptions  were  ever  filed  to 
the  certificate  signed  by  said  J.  D.  Houston, 
as  chairman,  and  J.  W.  Galbreath,  secretary, 
and  that  they  have  never  refused  to  certify 
to  the  Inability  of  the  said  deputy  state  su- 
pervlsors  of  elections  to  come  to  any  decision 
as  to  the  objection  filed  to  the  certificate  of 
nomination  signed  by  said  3.  O.  Martin,  as 
chairman,  and  T.  J.  Leeds  and  3.  C.  New- 
comb,  as  secretaries. 

"Third  Defense.  They  adopt  and  make  a 
part  of  this  defense  the  allegations  of  their 
first  defense,  as  though  repeated  herein,  and 
further  say  in  the  action  referred  to  in  said 
defense  the  defendants  were  restrained  and 
enjoined  from  certifying  to  the  state  super- 
visor of  elections  any  disagreement  of  the 
deprnty  state  supervisors  of  ele<;tion  as  to  the 
certlflcato  of  nomination  slg^ned  by  said  J.  D. 
Houston,  as  chairman,  etc.,  and  that  they 
have  never  refused  to  certify  their  disagree- 
ment as  to  the  certificate  of  nomination 
signed  by  said  J.  0.  Martin,  as  chairman,  etc. 

"And  now,  having  fully  answered,  they 
pray  to  be  dismissed,  with  their  costs. 

"Now  comes  the  relator,  and  demurs  to  the 
second  and  third  defenses  of  the  answer  of 
defendants  W.  K  Hall  and  G.  G.  McBeth 
herein  on  the  ground  that  they  do  not  set 
forth  facts  sufficient  to  constitute  a  defense. 
Now  comes  the  relator,  and  for  reply  to  the 
first  defense  In  the  answer  of  defendants  W- 
E.  Hall  and  C.  C.  McBeth  says  he  denies  each 
and  every  allegation  contained  In  said  first 
defenHe  of  said  answer;  and  relator  further 
says  that  the  suit  referred  to  In  the  first  de- 
fense of  said  defendant's  answer  was  not  be- 
tween the  same  parties  as  Is  this  cause  be- 
fore the  court;  that  the  motive  of  said  action 
referred  to  In  said  first  defense  Is  fully  dis- 
closed In  the  certified  copy  of  the  petition  In 
said  cause,  and  which  Is  attached  to  this  re- 
ply, and  made  part  thereof;  and  relator  fur- 
ther says  that  no  other  petition  has  ever 
been  filed  In  the  court  of  common  pleas  of 
Brown  county,  Ohio,  Involving  any  of  the 
matters  In  controversy  In  this  cause,  except 
the  petition  of  which  the  attached  Is  a  true 
copy.  The  relator  says:  That  he  Is  a  Re- 
publican elector  of  Brown  county,  Ohio. 
That  the  defendants  F.  "W.  Thompson,  Isaac 
Bower,  W.  E.  Hall,  and  G.  C.  McBeth  are  the 
deputy  state  supervisors  of  elections  for 
Brown  county,  Ohio,  and  together,  while  In 
session,  constitute  the  board  of  deputy  state 
supervisors  of  electioi^s  within  and  for  said 
county.  That  W.  B.  Hall  Is  the  chief  deputy 
and  H.  P.  Jennings  Is  the  clerk  of  said  board. 
That  ou  the  l&tb  day  of  September,  1904, 
plalntur  and  other  Republicans  of  Brown 


county,  Ohio,  deposited  for  filing  with  said 
chief  deputy,  W.  E.  Hall,  ^nd  thereby  filed 
with  said  deputy  state  supervisors  of  elec- 
tions, a  certificate  sworn  to  by  J.  D.  Hous- 
ton, as  chairman,  and  J.  V/.  Oalbreath,  as 
secretary^  of  a  cortaln  Republican  conven- 
tion held  at  Georgetown,  Brown  county,  Ohio, 
on  said  19th  day  of  September.  A  true  copy 
of  said  certificate,  with  the  possible  excep- 
tion of  the  arrangements  of  names,  Is  hereto 
attached,  marked  'Exhibit  A,'  and  made  a 
part  hereof.  That  at  the  time  said  certifi- 
cate was  so  filed  with  said  W.  E.  Hall  as 
chief  deputy  the  said  H.  P.  Jennings  was 
absent  from  the  county  of  Brown  aforesaid, 
or.  If  not  absent,  could  not  be  found,  so  as 
to  deposit  said  certificate  with  bim.  That  no 
exceptions  were  ever  filed  to  said  certificate, 
and  said  certificate  Is  still  on  file.  That  on 
said  19th  day  of  September,  1904,  but  after 
the  certificate  above  referred  to  had  been 
filed  with  said' board,  another  and  different 
certificate  was  filed  with  said  W.  E.  Hall, 
as  chief  deputy  aforesaid.  Said  last-men- 
tioned certificate  purports  to  be  a  certificate 
of  the  nomination  of  other  and  different  can- 
didates by  the  Republican  Party  of  said  coun- 
ty for  the  county  offices  mentioned  in  said  cer- 
tificate first  filed  with  said  W.  B.  Hall  as 
aforesaid.  Said  second  certificate  was  sworn 
to  by  J.  C.  Martin,  as  chairman,  and  Thps. 
J.  Leeds  and  J.  C.  Newcomb,  as  secretaries, 
of  what  purported  to  be  another  and  different 
convention  of  Republicans,  and,  with  the  ex- 
ception of  perhaps  the  arrangement  of  the 
names  and  the  order  In  which  they  appear, 
a  true,  copy  of  said  certificate  Is  hereto  at- 
tached, marked  'Exhibit  B,'  and  made  a  part 
of  this  petition.  That  on  the  24th  day  of 
September,  1904,  J.  D.  Houston  and  J.  W. 
Galbreath,  as  Republican  electors  of  Brown 
county,  Ohio,  duly  filed  with  said  board  ex- 
ceptions and  objections  In  writing  to  said 
last-mentioned  certificate  for  reasons  stated 
In  said  exceptions,  and  such  proceedings 
were  had  by  said  deputy  state  supervisors 
of  elections  that  on  the  2d  day  of  October, 
1904,  said  exceptions  came  on  for  hearing 
before  them  assembled  as  a  board,  and  over 
the  objections  of  attorney  representing  said 
exceptions  said  deputy  supervisors  attempted 
to  determine  which  of  said  certificates  was 
the  one  that  should  be  held  as  valid  by  them, 
and  not  the  question  of  the  exceptions  to  said 
last-filed  certificate.  Said  deputy  state  su- 
pervisors did  not  agree  on  the  Issues  which 
they  tried,  and  directed  their  clerk,  the  de- 
fendant H.  P.  Jennings,  to  certify  both  of 
said  certificates  to  the  Secretary  of  State  of 
the  state  of  Ohio  for  hia  decision;  also  di- 
recting him  to  certify  to  said  Secretary  of 
State  their  inability  to  agree  as  to  which 
certificate  was  the  valid  and  genuine  certifi- 
cate, for  the  purpose  of  having  said  Secre- 
tary of  State  determine  which  should  be 
used  by  said  deputy  state  supervisors  in  mak- 
ing up  the  official  ballot  to  be  voted  at  the 
next  November  election  In  said  county;  and. 
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nnlesa  said  deputy  supervisors  and  said  clerk 
are  restrained  by  an  order  of  this  court,  they 
will  make  such  certificate  to  said  Secretary 
of  State.  Your  relator  says  that  the  first 
certificate  mentioned  herein  should  be  recog- 
nized as  the  true  and  valid  certificate  of  the 
nominations  by  said  Republican  Party,  and 
the  names  therein  contained  should  be  print- 
ed on  the  ofiaclal  ballot,  and  voted  at  the 
election  in  said  county  to  be  held  November 
8,  1901,  for  the  reason  that  it  was  filed  first 
In  time,  and  that  no  exceptions  have  ever 
been  filed  to  it  Your  relator  therefore  prays 
that  said  deputy  state  supervisors  and  said 
clerk  thereof  be  restrained  by'  an  order  of 
this  court  from  certifylngr  said  certificate 
first  herein  mentioned  to  said  Secretary  of 
State  for  any  consideration  whatever,  or 
making  any  certificate  in  reference  thereto, 
or  of  them  failing  to  agree  on  the  validity 
thereof  that  a  writ  of  mandamus  issue  com- 
manding said  defendants  Frank  W.  Thomp- 
son, Isaac  Bower,  W.  B.  Hall,  and  C.  0.  Mc- 
Beth  to  cause  the  names  appearing  on  the 
first  certificate  -mentioned  herein  to  be  print- 
ed on  the  ofllclal  ballot  to  be  voted  for  at 
the  election  to  be  held  In  said  county  on  the 
8th  day  of  Nevember,  1904,  as  the  only  Re- 
publican ticket  to  be  voted  for  in  said  county 
for  said  offices  at  said  election,  and  for  all 
proper  relief." 

Charles  Kinney,  for  relator.  O.  Bambach 
and  O.  B.  Young,  for  defendants  Hall  and 
McBeth. 

PEB  CTTBLIM.  The  court  of  common 
pleas  Improperly  ordered  that  the  defendants 
should  be  restrained  from  certifying  to  the 
Secretary  of  State  that  they  were  unable  to 
agree  concerning  the  validity  of  the  certif- 
icates and  nomination  papers  which  had 
been  filed  with  them,  and  from  making  any 
certificate  whatever  in  relation  to  the  cer- 
tificate filed  by  J.  D.  Houston,  chairman,  and 
3.  W.  Oalbreath,  secretary;  and  likewise 
erred  In  commanding  the  defendants  to  cause 
the  names  appearing  on  the  said  certificate 
filed  by  Houston  and  Galbreath  to  be  printed 
on  the  ofllcial  ballot.  This  Houston  certif- 
icate could  not  be  "deemed  valid,"  within  the 
meaning  of  section  2966-23,  Bates'  Ann.  St, 
if  objections  were  duly  made  in  writing 
within  five  days  after  the  filing  of  the  certif- 
icate. The  statute  does  not  prescribe  the 
lorm  of  such  objections,  but  it  does  require 
that  they  shall  be  in  writing,  The  filing  on 
the  same  day  of  another  certificate  of  nom- 
inations for  the  same  ofllces,  to  which  objec- 
tions were  afterwards  formally  filed  by 
Houston  and  Oalbreath,  necessarily  operated 
as  objections  in  writing  to  the  Houston  cer- 
tificate; because  section  2966-18,  Id.,  pro- 
vides tiiat  "any  convention  representing  a 
political  party  •  •  •  may  make  one  nom- 
ination for  each  ot&CB  to  be  filled  at  the  fol- 
lowing election,"  and,  there  being  in  this  in- 
stance two  certificates,  each  claiming  to  rep- 


resent the  Republican  Party,  each  ex  neces- 
sitate disputes  the  regularity  and  authority 
of  the  other,  and  therefore  operates  as  a  pro- 
test against  the  other.  Hence  the  Houston 
certificate  could  not  be  deemed  valid  tor  the 
reason  that  there  had  not  been  filed  an  ob- 
jection to  it  In  writing.  When  the  defend- 
ants failed  to  agree  upon  a  decision  of  this 
controversy.  It  was  their  plain  statutory  duty 
to  certify  that  fact  to  the  Secretary  of  State, 
and,  in  our  opinion,  there  was  no  warrant  in 
law  for  interfering  with  that  duty  by  the 
intervention  of  the  court  of  common  pleas. 
See  Chapman  v.  Miller  et  aL,  62  Ohio  St  166, 
89  N.  E.  24;  Randall  et  al.  v.  State,  64  Ohio 
St  S7,  59  N.  E.  742.  The  demurrer  to  the 
answer  will  be  sustained,  and  the  prayer  of 
the  relator  for  a  peremptory  writ  of  man- 
damus win  be  granted. 
Writ  allowed. 

SPBAB.  O.  J.,  and  DAVIS,  8HAUCK. 
PRICE,  and  GREW,  33^  ooDCor.  SUM- 
MERS, J.,  absent 


(71  Ohio  St.  85) 
STATE  V.  RIPPBTH. 

(Supreme  Court  of  Ohia    Oct  25,  1904.) 

OLEOlfABQABIira— BKSTBIcnONS    IN    SAUE    OT— 

SAI.K  FOB  ANALYSIS— AUULTERATION 

OP  FOOD. 

1.  A  person  who  sells  or  delivers  oleomarga- 
rine containing  coloring  matter  to  any  person 
Interested  or  demanding  the  same  for  analysis  as 
provided  in  section  4200-7,  Bates'  Ann.  St,  is 
guilty  of  a  violation  of  section  4200-16. 

Crew,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Tuscarawas  (3oun- 
ty. 

One  Blppeth  was  convicted  of  selling  oleo- 
margarine in  Imitation  of  butter,  and  on  er- 
ror the  Judgment  of  conviction  was  set 
aside  In  the  circuit  court,  and  the  state 
brings  error.    Beversed. 

The  defendant  in  error  was  charged,  by 
aflldavit  filed  with  P.  A.  Carver,  a  Justice 
of  the  peace  in  and  for  Franklin  township, 
Tuscarawas  county,  with  having  unlawfully 
sold  and  delivered  to  one  Martin  Oowen  oleo- 
margarine to  the  amount  of  one  pound, 
which  oleomargarine  then  and  there  con- 
tained artificial  (yellow)  coloring  matter,  the 
name  of  which  coloring  matter  was  unknown 
to  the  affiant:  contrary  to  statute  in  such 
case  made  and  provided,  etc.  On  this  affi- 
davit the  defendant  was  put  upon  trial  to  a 
Jury  of  12  men.  The  purchaser  of  the  said 
oleomargarine,  Martin  Cowen,  is  an  inspector 
in  the  dairy  and  food  department  of  the  state 
of  Ohio,  and  it  appeared  upon  the  trial  that 
on  the  17th  day  of  January,  1901,  the  said 
Martin  Cowen  entered  the  grocery  of  the 
defendant  in  error,  presented  his  card,  which 
contained  his  name,  address,  and  official 
capacity,  then  and  there  stating  to  said  de- 

f  L  See  Food.  TOL  23,  Cent.  Dig.  i|  7,  U.  U. 
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fondant  In  error  that  be  was  a  state  food 
Inspector,  and  that  he  desired  to  see  his 
oleomargarine.  The  defendant  In  error  took 
said  Gowen  around  his  counter  and  showed 
him  the  oleomargarine,  which  was  done  up 
in  pound  packages.  Cowen  said  to  Rlppeth, 
"I  would  like  to  have  a  pound  of  this  oleo- 
margarine for  analysis,"  whereupon  Rip- 
peth  said,  "All  right,"  and  delivered  the 
oleomargarine,  and  accepted  the  market  price 
therefor.  The  same  was  taken  to  a  chemist 
— Prof.  Hobbs — and  was  analyzed  by  him, 
and  proved  to  contain  coloring  matter.  At 
the  close  of  the  testimony  offered  by  the 
state  the  defendant  made  a  motion  to  the 
justice  to  direct  a  verdict  In  his  behalf.  The 
court  overruled  this  motion,  and,  no  evi- 
dence being  offered  by  the  defense,  the  case 
was  argued  by  counsel,  and,  after  a  charge 
by  the  court,  was  submitted  to  the  jury, 
who  returned  a  verdict  of  guilty.  Motion 
to  set  aside  the  verdict  was  filed  by  the  de- 
fendant, and  overruled  by  the  Justice.  A 
bill  of  exceptions  was  prepared,  signed,  and 
allowed,  and  proceedings  in  error  prosecuted 
in  the  court  of  common  pleas,  where  the 
judgment  of  the  justice  of  the  peace  was 
affirmed.  On  petition  In  error  in  the  cir- 
cuit court  the  judgment  of  the  court  of 
common  pleas  was  reversed,  and  this  pro- 
ceeding in  error  Is  prosecuted  to  reverse 
the  judgment  of  the  circuit  court  and  af- 
firm the  judgment  of  the  court  of  common 
pleas. 

Roscoe  J.  Mauck,  Henry  Bowers,  and 
Wade  H.  Ellis,  Atty.  Gen.,  for  the  State. 
James  O.  Patrick,  for  defendant  In  error. 

PER  CURIAM.  Section  4200-16,  Bates' 
Ann.  St.,  makes  it  a  penal  offense  for  any 
person  to  "sell  or  deliver"  any  oleomarga- 
rine which  contains  coloring  matter.  This  Is 
a  police  regulation,  imposing  a  penalty  Ir- 
respective of  criminal  intent;  and  It  con- 
tains no  exception  In  favor  of  any  person, 
nor  as  to  whom  the  prohibited  article  may 
be  sold  or  delivered,  nor  for  what  purpose. 
The  det^ler  in  the  adulterated  article  baa  It  in 
bis  possession  for  sale,  and  sells  or  delivers 
the  same  at  his  peril.  He  cannot  shield 
himself  by  the  plea  of  Ignorance  In  regard 
to  Its  character,  nor  by  the  plea  that  he 
made  the  sale  for  analysis,  or  for  any  other 
purpose.  State  v.  Kelly,  54  Ohio  St  166,  43 
N.  E.  163;  State  v.  Hutchinson,  56  Ohio  St. 
82,  46  N.  B.  71. 

Judgment  of  the  circuit  conrt'  reversed, 
and  judgment  of  the  court  of  common  pleas 
aflSrmed. 

SPEAR,  0.  J,  and  DAVIS,  SHAUCK, 
PRICK,  and  SUMMERS,  JJ.,  concur. 

CREW,  J.  (dissenting).  I  cannot  concur 
In  the  conclusion  reached  by  a  majority  of 
tbe  court  that  the  judgment  of  conviction  in 
this  case  was  right  and  should  be  affirmed. 


The  affidavit  filed  In  this  case  before  the 
magistrate,  and  upon  which  the  defendant, 
A.  a.  Rlppeth,  was  put  upon  trial  and  con- 
victed, charged  that  he,  "A.  S.  Rlppeth,  did 
unlawfully  sell  and  deliver  unto  one  Martin 
Cowen  a  certain  article,  to  wit,  oleomarga- 
rine to  the  amount  of  one  pound,  which 
oleomargarine  then  and  there  contained  ar- 
tificial (yellow)  coloring  matter,  tbe  name  of 
which  coloring  matter  is  unknown  to  this 
affiant;  contrary  to  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Ohio."  The  of- 
fense charged  in  this  affidavit  is  the  unlaw- 
ful sale  and  delivery  to  Martin  Cowen  of 
oleomargarine  containing  artificial  coloring 
matter,  contrary  to  the  statute  in  such  case 
made  and  provided;  and  to  warrant  a  con- 
viction of  the  defendant  upon  this  affidavit 
It  was  Incumbent  upon  the  state  to  estab- 
lish and  prove  the  particular  offense  there- 
in charged,  to  wit  the  unlawful  sale  and 
delivery  to  Cowen.  The  undisputed  testi- 
mony In  this  case  establishes  the  fact  that 
Martin  Cowen  was  an  Inspector'  In  the  dairy 
and  food  department  of  the  state  of  Ohio, 
and  that  the  oleomargarine  furnished  and 
delivered  to  him  by  Rlppeth  was  furnished 
and  delivered  at  the  request  or  demand  pt 
Cowen,  and  for  the  sole  purpose  of  analysis. 
Section  4200-16,  Bates'  Ann.  St.,  provides 
that:  "No  person  shall  manufacture,  offer 
or  expose  for  sale,  sell  or  deliver,  or  have  in 
his  possession  with  intent  to  sell  or  deliver, 
any  oleomargarine  which  contains  any 
methly  [methyl],  orange,  butter  yellow,  anna- 
to,  analine  dye,  or  any  other  coloring  mat- 
ter." Section  4200-7  provides  that:  "Every 
person  manufacturing,  offering  or  exposing 
for  sale,  or  delivering  to  a  purchaser,  any 
drug  or  article  of  food  included  in  the  pro- 
visions of  this  act,  shall  furnish  to  any  per- 
son interested,  or  demanding  the  same,  who 
shall  apply  to  bim  for  the  purpose,  and 
shall  tender  him  the  value  of  the  same,  a 
sample  sufficient  for  the  analysis  of  any 
such  drug  or  article  of  food  which  is  in  his 
possession."  And  by  section  4200-8  It  is 
provided  that:  "Whoever  refuses  to  comply, 
upon  demand,  with  the  requirements  of  sec- 
tion four  [section  4200-7],  and  whoever  vio- 
lates any  of  the  provisions  of  this  act,  shall 
be  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  fined  not  exceeding  one 
hundred  dollars  nor  less  than  twenty-five 
dollars,  or  imprisoned  not  exceeding  one  hun- 
dred nor  less  than  thirty  days,  or  both."  It 
will  be  observed  that  above  section  4200-7 
Is  not  merely  directory,  but  Is  In  terms  per- 
emptory and  mandatory,  and  a  failure  to 
comply  with  its  provisions  is  by  section 
4200-8  made  a  misdemeanor  punishable  by 
fine  or  imprisonment,  or  both.  If,  then,  the 
sample  of  oleomargarine  furnished  and  de- 
livered by  Rlppeth  to  the  inspector,  Cowen, 
on  his  demand,  and  for  tbe  purpose  of  analy- 
sis, was  oleomargarine  which  Rippetta  was 
"offering  or  exposing  for  sale,"  then  such 
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furnlahlng  and  delivery  by  Rlppetb  was,  by 
force  of  tbe  proTlsions  of  section  4200-7, 
made  compulaory,  and  such  furnishing  would 
not,  therefore,  In  legal  Intendment,  amount 
to  or  constitute  a  sale.  Inasmuch  as  In  such 
transaction  one  of  the  essential  elements  of 
the  contract  of  sale  Is  wanting,  viz.,  the  vol- 
untary assent  of  the  seller.  Furthermore, 
section  4200-7,  as  we  have  seen,  peremptor- 
ily commands  and  requires  a  dealer  In  oleo- 
margarine to  furnish  to  the  Inspector,  or 
any  person  demanding  the  same,  on  demand 
and  tender  of  tbe  price,  a  sample  of  such 
oleomargarine  for  the  purpose  of  analysis, 
and  a  penalty  Is  provided  for  hla  refusal  so 
to  do.  So  that  what  was  done  by  Rippeth 
in  this  case  In  the  matter  of  furnishing  or 
delivering  to  Cowen,  tbe  inspector,  this  sam- 
ple of  oleomargarine,  was  that  only  which 
the  statute  Itself  commanded  and  required 
him  to  do  in  that  behalf,  and  such  furnish- 
ing by  him  was,  therefore,  a  compliance 
with  and  an  obedience  of  the  positive  man- 
date of  the  statute,  rather  than  a  transgres- 
sion or  violation  of  Its  provisions  and  re- 
quirements, and  was,  therefore,  not  rmlaw- 
ful.  The  statute  having  made  the  furnish- 
ing of  a  sample,  for  the  purpose  of  analysis, 
obligatory  and  compulsory,  a  furnishing  for 
such  purpose  Is  not  a  crime,  and  cannot 
rightfully  be  made  a  predicate  for  the  crim- 
inal prosecution  of  the  person  so  furnishing 
said  sample. 

I  do  not  question  the  constitutionality  of 
section  4200-7,  or  the  authority  of  the  Leg- 
islature to  enact  such  statute.  The  provi- 
sions of  said  section  requiring  the  manu- 
facturer or  dealer,  upon  demand  and  ten- 
der of  the  price,  to  furnish,  for  the  purpose 
of  analysis,  a  sample  of  the  article  offered 
or  exposed  for  sale  by  such  manufacturer  or 
dealer,  is,  I  think,  a  reasonable  provision 
and  requirement,  and  such  a  one  as  It  is 
within  the  authority  of  the  Legislature  to 
enact  as  an  appropriate  and  necessary  means 
for  mailing  effectual  the  various  provisions 
of  the  so-called  "pure  food  laws,"  which 
laws  have  for  their  purpose  the  protection 
of  the  public  health.  But  I  cannot  assent 
to  the  interpretation  and  effect  given  the 
provisions  of  this  section  and  that  of  sec- 
tion 4200-16  by  the  majority  of  the  court 
Certainly,  I  think  it  could  never  have  been 
Intended  by  the  Legislature  that  such  com- 
pulsory furnishing,  although  the  price  be 
accepted  by  the  dealer,  should,  within  the 
meaning  of  section  4200-16,  constitute  an 
unlawful  sale,  or  that  such  transaction 
'Should  of  itself  furnish  grounds  for  the  crim- 
inal prosecution  of  the  person  so  furnish- 
ing or  delivering  said  sample.  To  so  con- 
strue this  statute  as  to  give  It  such  effect  is 
not  only  to  Impute  to  the  Legislature  an  In- 
tention to  exercise  a  power  which  clearly  It 
does  not  possess,  but  Is  to  make  tbe  stat- 
ute Itself  Invalid;  for  the  Legislature  is 
•without  right  to  make  unlawful  and  crim- 
,!nal  the  doing  of  the  very  thing  which  by 


positive  enactment  it  commands  and  enjoins 
to  be  done.  A  construction  that  gives  to 
this  statute  such  an  effect  and  produces  such 
a  result  offends  against  reason  and  good 
conscience,  renders  tbe  statute  invalid,  and 
should  no^  therefore,  be  adopted.  Section 
4200^7  is,  as  stated  In  the  majority  opinion 
of  the  court,  a  police  regulation,  and  it  was 
doubtless  thereby  Intended  to  provide  a 
means  whereby  the  state  could  prociffe,  by 
compnISM'y  process,  from  tbe  manufacturer 
or  dealer  in  any  drug  or  article  of  food,  a 
sample  thereof  for  the  purpose  of  analysis^ 
to  the  end  that  evidence  of  adulteration,  etc., 
might  thus  be  obtained,  for  the  use  in  a 
proper  case,  and  the  enforcemeat  of  the 
"pure  food  laws"  thereby  be  made  the  more 
effectual.  But  it  was  never  intended  by  the 
Legislature  that  the  furnishing  or  delivery 
of  such  sample  for 'the  purpose  of  analysis, 
in  obedience  to  the  express  command  of  the 
statute,  should  itself  be  unlawful,  or  that 
such  compulsory  furnishing  for  such  pur- 
pose should  be  a  crime;  and  I  shall  lose 
my  respect  for  the  law  when  it  so  far  loses 
Its  character  for  Justice  as  to  make  highly 
penal  the  doing  of  an  act  tbe  performance 
of  which  It  peremptorily  commands  and  en- 
Joins  as  a  duty. 

For  the  reasons  above  stated  I  am  of 
opinion  that  the  Judgment  of  the  circuit 
court  reversing  the  Judgment  of  convlctloii 
in  this  case  was  right,  and  should  be  af- 
firmed. 


(71  Ohio  St.   13) 
STATE  ex  rel.  GALLIN6ER  et  al.  v.  SMITH, 
County  Auditor. 
(Supreme  Court  of  Ohio.     Nov.  1.  1904.) 

PBBSONAI,  PBOFEBTT  TAX— EWTBT  AS  UMPAID— 

XANDAUUS    TO    AT7DIT0B  —  mCLINQUENT 

TAXES— DUTIES  OF  COUNTT  OFFICERS. 

1.  In  making  up  annually  the  delin^aent  tax 
duplicate  required  by  section  2855,  Bev.  St 
1802,  the  county  auditor  is  required  to  enter  on 
such  duplicate  only  the  taxes  on  personal  proi>- 
erty  remaining  unpaid,  as  shown  by  tbe  treas- 
urer's boolis  and  the  delinquent  record  as  re- 
turned by  him  to  the  auditor  at  the  time  of  hia 
next  preceding  semiannual  settlement  in  Au- 
gust. And  where,  in  malcing  up  such  delin- 
quent duplicates,  former  auditors  in  previous 
years  have  omitted  to  carry  forward  and  enter 
thereon  from  year  to  year  the  unpaid  personal 
taxes  upon  a  former  delinquent  duplicate  or 
duplicates,  so  that  such  former  delinquent  taxes 
are  not  shown  by  the  treasurer's  boolcB  or  the 
delinquent  record  returned  by  him  to  the  audi- 
tor at  the  time  of  such  semiannual  August  set- 
tlement, a  peremptory  writ  of  mandamus  will 
not  be  awarded  to  compel  the  present  auditor 
to  bring  up  and  enter  upon  the  current  delin- 
quent duplicate  such  delinquent  personal  taxes 
so  omitted  by  his  predecessors,  the  right  to  re- 
quire him  so  to  do  not  being  clear,  and  the 
duty  not  being  one  specifically  enjoined  upon 
him  by  law. 

(Syllabus  by  the  0>urt.) 

Error  to  Circuit  Court,  Crawford  County. 

Application  by  the  state,  on  the  relation 
of  Charles  Galllnger  and  others,  for  writ  of 
mandamus  to  J.  I.  Smith,  county  auditor. 
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From  a  Judgment  dismissing  the  petition,  le- 
tators  bring  error.    Affirmed. 

Tbla  iras  a  proceeding  in  mandamus  com- 
menced originally  in  the  circuit  court  of 
•Crawford  county  on  December  26,  1903,  to 
compel  the  auditor  of  said  county  to  place 
upon  the  delinquent  tax  duplicate  for  the 
year  1003  the  unpaid  delinquent  taxes  stand- 
ing charged  upon  the  delinquent  tax  dupli- 
■cate  of  said  Crawford  county,  from  the 
year  1890  to  1902,  and  to  deliver  such  de< 
llnquent  duplicate,  when  so  made  up,  to  the 
«ouuty  treasurer  of  said  Crawford  county 
for  collection.  Relator's  petition,  omitting 
caption  and  Teriflcatlon,  is  as  follows: 

•The  plaintiff  says  that  Charles  Gallinger 
Is  tbe  duly  elected,  qualified,  and  acting  pros- 
ecuting attorney  of  Crawford  county,  Ohio, 
and  that  this  action  is  brought  in  the  name 
of  the  state  of  Ohio  on  the  relation  of  said 
prosecuting  attorney  and  the  board  of  coun- 
ty commissioners  of  Crawford  county,  Ohio, 
-on  behalf  of  tbe  state  of  Ohio  and  said  coun- 
ty of  Crawford,  to  compel  the  performance 
■ot  a  legal  duty,  as  hereinafter  set  forth,  on 
tbe  part  of  the  defendant,  J.  I.  Smith,  who 
is  tbe  duly  elected,  qualified,  and  acting  coun- 
ty auditor  of  Crawford  county,  Ohio.  Plain- 
tiff says  that  large  amounts  of  unpaid  per- 
sonal taxes  stand  charged  on  the  original  and 
■delinquent  tax  duplicates  of  Crawford  coun- 
ty, Ohio,  for  the  years  1890,  1881,  1892,  1893, 
1894,  1896,  1896,  1897,  1808,  1899,  1900,  and 
1901,  and  the  same  are  legal  taxes  due  said 
<»anty  and  state;  that  said  taxes  are  not 
barred  by  any  statute  of  limitations,  are  not 
omitted  taxes,  and  have  never  been  left  off 
or  dropped  from  said  original  and  delinquent 
tax  duplicates  of  said  years,  or  ordered  left 
off  or  dropped  from  subsequent  duplicates, 
or  otherwise  canceled  or  discharged;  that 
the  persons  from  whom  said  unpaid  taxes 
are  due  and  ovring  are  solvent,  and  have 
sufficient  property  to  satisfy  the  same;  ttuit 
said  taxes  for  said  years,  by  reason  of  non- 
payment, have  become  and  are  delinquent; 
that  the  same  have  not  been  entered  or  pla- 
ced on  the  delinquent  tax  duplicate  of  said 
-county  for  the  year  1903;  that  said  taxes 
■Irfiaount  to  more  than  $50,000;  and  that  it  is 
tbe  duty  of  the  defendant,  as  such  auditor, 
to  place  and  enter  said  unpaid  and  delin- 
-quent  taxes  for  said  years  on  the  delinquent 
tax  duplicate  of  said  county  for  the  year 
1903,  In  order  that  the  same  can  be  collect- 
ed by  the  treasurer  of  said  county,  but  said 
defendant  has  refused  to  perform  said  duty, 
and  still  refuses  to  do  so. 

"Plaintiff  further  says  that  on  December 
19,  1903,  the  board  of  county  commissioners 
of  Crawford  county,  Ohio,  at  its  office.  In  due 
-session  convened,  made  certain  findings  and 
orders  and  passed  certain  resolutions  on  a 
hearing  before  said  board  on  the  matter 
-to  have  entered  and  placed  on  the  delinquent 
tax  duplicate  of  said  county  for  tbe  year 
1003  the  unpaid  and  delinquent  personal 
4axei  standing  charged  on  the  original  and 


delinquent  tax  duplicates  of  said  county  from 
the  year  1890  to  1001,  inclusive,  and  on  said 
bearing,  after  due  inspection  of  the  books 
and  varlotts  tax  duplicates  and  lists,  exami- 
nation and  evidence,  said  board  of  county 
commissioners  found  that  unpaid  personal, 
taxes  of  former  years,  to  wit,  from  ISOO  to 
1001,  Inclusive,  standing  diarged  against  per- 
sons on  the  tax  duplicates  of  said  county  for 
tbe  years  In  which  the  personal  property  was 
listed  by  said  persons,  and  the  taxes  comput- 
ed thereon  placed  on  said  duplicates  by  tbe 
auditor,  were  not  entered  on  tbe  delinquent 
tax  duplicate  made  out  by  the  county  auditor 
about  September  15, 1003,  which  latter  dupli- 
cate was  oo  the  said  lOtb  day  of  December, 
1903,  in  the  hands  of  tbe  county  treasurer  for 
collection  of  the  taxes  standing  charged  there- 
on; that  said  unpaid  and  delinquent  personal 
taxes  for  said  years  not  entered  or  placed 
on  said  delinquent  dupUcate  of  1003  at  the 
date  of  said  hearing  amounted  to  more  than 
$60,000,  due  the  county  and  state  from  the 
persons  agaiust  whom  tbe  same  stand  char- 
ged on  the  original  and  delinquent  taix  dupli- 
cates for  each  of  the  years  from  1800  to  1001, 
tatcluslYe;  that  said  persons  have  sufficient 
means  and  property  with  which  to  pay  said 
taxes,  and  wlilch  property  can  be  subjected 
to  the  payment  thereof  by  sale  on  execu- 
tions issued  on  Judgments  obtained  in  civil 
actions  brought  by  the  county  treasurer 
against  such  delinquents. 

"On  said  hearing  said  board  of  county 
commissioners  further  found  that  it  has  been 
the  uniform  and  unbroken  practice  of  all  the 
county  auditors  of  said  county,  in  making 
out  the  delinquent  tax  list  or  duplicate  each 
year  for  the  treasurer  to  collect,  to  place  and 
enter  on  such  delinquent  list  and  duplicate 
only  the  unpaid  taxes  on  personal  property 
appearing  due  and  unpaid  from  the  original 
tax  duplicate  of  the  preceding  year,  and  that 
none  of  said  auditors  entered  or  placed  on 
such  delinquent  duplicate  any  unpaid  delin- 
quent taxes  standing  charged  against  perscms 
on  any  delinquent  tax  duplicate  tberetofcwe; 
that  none  of  such  unpaid  and  delinquent 
taxes  were  left- off  or  dropped,  or  ever  or- 
dered to  be  dropped  or  left  off,  by  said  aud- 
itors from  the  delinquent  tax  duplicates  of 
any  year  on  account  of  any  partial  payment 
of  taxes  or  supposed  settlement  thereof,  or 
otherwise;  that  by  so  making  out  said  de- 
linquent tax  duplicates  under  said  practice 
there  became,  were,  and  are  in  said  county 
as  many  delinquent  tax  duplicates  as  there 
are  years,  and  are  unsettled  and  unpaid,  and 
that  none  of  said  delinquent  fax  duplicates, 
nor  that  of  the  present  year,  contained  or 
contains  the  unpaid  delinquent  taxes  stand- 
ing charged  on  any  delinquent  tax  duplicate 
of  the  preceding  year,  but  all  the  delinquent 
duplicates  contained  and  contain  only  the  un- 
paid taxes  standing  charged  against  persons 
on  the  original  tax  duplicate  of  the  preced- 
ing year;  and  said  board  further  found  that 
by  reason  of  the  law  the  county  treasurer 
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had  no  power  or  authority  to  collect  by  cItII 
action  the  unpaid  and  delinquent  taxes  due 
the  county  and  state  unless  the  unpaid  and 
delinquent  taxes  prior  to  1902  standing  char- 
ged against  persons  on  the  original  and  for- 
mer delinquent  duplicates  were  entered  and 
placed  on  the  delinquent  tax  duplicate  of 
1903,  provided  for  by  section  2855  of  the 
Revised  Statutes  of  Ohio,  and  In  the  hands 
of  the  treasurer  for  collection,  and  that  the 
unpaid  and  delinquent  taxes  could  be  col- 
lected by  the  treasurer  by  civil  action  if  the 
same  were  entered  and  placed  by  defendant 
00  the  delinquent  tax  duplicate  of  1903,  in 
the  bands  of  said  treasurer  for  collection  at 
the  time  of  said  hearing. 

"For  the  purpose  of  enforcing  the  eolleo- 
tioa  of  said  unpaid  and  delinquent  taxes  not 
entered  and  placed  on  the  delinquent  dupli- 
cate of  1903  (made  out  by  said  auditor  about 
September  16,  1903),  and  to  enable  the  coim- 
ty  treasurer  to  collect  said  taxes,  said  board 
of  county  commissioners  duly  passed  a  reso- 
lution at  said  hearing  ordering  and  directing 
the  defendant  coimty  auditor  to  fwthwlth 
enter  and  place  on  said  delinquent  tax  dupli- 
cate of  1903  so  as  aforesaid  made  out  by  him, 
and  then  in  the  hands  of  said  treasurer  for 
collection,  all  the  unpaid  and  delinquent 
taxes  of  former  years  stan,dlng  charged 
against  persons  on  the  various  tax  duplicates 
of  said  county  from  fhe  year  1890  to  1902,  In 
accordance  with  law  and  the  findings  of  said 
commissioners  as  aforesaid,  and  that  when 
said  auditor  had  so  entered  and  placed  said 
unpaid  and  delinquent  taxes  on  the  delin- 
quent tax  duplicate  of  1903  he  should  place 
the  same  in  the  hands  of  said  treasurer  for 
collection  of  the  taxes  standing  charged 
thereon;  and  further  ordered  that  said  find- 
ings, wders  and  resolutions  be  entered  on 
the  commissioners'  Journal. 

"PlaintlfT  avers  that  said  findings,  orders, 
and  resolutions  were  thereupon  duly  entered 
on  said  Journal  by  the  defendant  auditor. 
Plaintiff  avers  the  fact  to  be  that  it  has  been 
the  uniform  and  unbroken  practice  of  all  the 
county  auditors  of  said  county  in  making 
out  and  preparing  the  delinquent  tax  dupli- 
cate in  said  county  for  any  year  to  place  and 
enter  on  such  delinquent  duplicate  for  such 
year  only  the  unpaid  taxes  on  personal  prop- 
erty appearing  due  and  unpaid  from  the 
original  d'lpllcote  of  the  preceding  year  in 
the  hands  of  the  treasurer  for  collection,  and 
aot  to  enter  or  place  thereon  any  unpaid  and 
lellnquent  personal  taxes  appearing  due  and 
unpaid  from  any  delinquent  tax  duplicate  of 
a  preceding  year;  that  no  unpaid  and  delln- 
qwent  taxes  on  any  delinquent  tax  duplicate 
of  said  county  was  left  ofT  or  dropped  by 
Hoy  auditor,  or  ordered  dropped  or  left  ott, 
ft'»m  the  delinquent  list  or  duplicate  for  the 
following  year  on  account  of  any  partial 
payment  of  such  taxes  or  supposed  settle- 
ment thereof,  or  otherwise;  that  none  of  the 
delinquent  tax  duplicates  of  said  county  con- 
i^ln»  the  unpaid  delinquent  taxes  standing 


charged  on  any  delinquent  tax  duplicates  of 
the  preceding  year. 

"PiaintifT  avers  that  in  making  out  the 
delinquent  tax  duplicate  of  said  cotmty  in 
1890  between  the  semiannual  settlement  in 
August  and  September  15,  1890,  the  then 
county  auditor  entered  thereon  only  the  un- 
paid taxes  on  personal  property  and  penalty 
that  remained  due  and  unpaid  on  the  current 
tax  duplicate  of  1889,  which  had  been  in  the 
treasurer's  hands  for  collection  of  the  taxes 
thereon,  and  no  delinquent  and  tfnpaid  per- 
sonal taxes  of  the  year  1889  on  the  delin- 
quent duplicate  of  that  year  remaining  un- 
paid were  carried  forward  and  entered  on 
the  delinquent  tax  duplicate  made  out  In 

1890  as  aforesaid;  that  in  making  out  the 
delinquent  tax  duplicate  of  said  county  in 

1891  between  the  semiannual  settlement  in 
August  and  September  15,  1891,  the  then 
county  auditor  entered  thereon  only  the  un- 
paid taxes  and  penalty  that  remained  due 
and  unpaid  on  the  current  tax  duplicate  of 
the  preceding  year,  to  wit,  1890,  wliich  had 
been  in  the  treasurer's  hands  for  collection 
of  the  taxes  thereon,  and  no  delinquent  and 
unpaid  personal  taxes  of  the  year  1890  on 
the  delinquent  duplicate  of  that  year  re- 
maining unpaid  were  carried  forward  and 
placed  on  the  delinquent  tax  duplicate  made 
out  in  1891  as  aforesaid;  and  that  the  same 
method  and  practice  in  making  out  and  pre- 
paring the  delinquent  tax  duplicates  of  said 
county,  was  pursued  by  all  the  county  au- 
ditors of  said  county  for  all  the  succeeding 
years  to  the  present  time,  and  the  delinquent 
duplicates  for  all  of  said  years  are  still 
open  for  the  voluntary  payment  of  taxes  by 
any  person  who  may  wish  to  pay  the  same 
standing  charged  against  him. 

"Plaintlft  says  that  the  delinquent  tax  du- 
plicate of  said  coimty  made  out  by  the  de- 
fendant auditor  between  the  semianoal  set- 
tlement In  August  and  September  15,  1903. 
and  now  in  the  hands  of  the  treasurer  for 
collection  of  the  taxes  entered  and  placed 
thereon,  contains  only  the  unpaid  and  delin- 
quent taxes  on  the  original  tax  duplicate  of 
the  year  1902,  and  does  not  contain  the  un- 
paid and  delinquent  taxes  due  said  county 
and  state  prior  to  the  year  1902  of  taxes; 
that  by  reason  of  the  law  the  county  treas- 
urer of  said  county  has  no  right  or  authority 
to  collect  the  unpaid  delinquent  taxes  of 
former  years  not  placed  on  the  delinquent 
duplicate  of  the  year  1903  by  civil  action,  and 
that  by  reason  of  the  defendant  auditor  re- 
fusing to  enter  said  unpaid  and  delinquent 
taxes  of  former  years,  amounting  to  over 
$50,000,  due  said  county  and  state,  on  said 
delinquent  tax  duplicate  for  1903,  said  treas- 
urer cannot  proceed  to  collect  said  taxes 
from  the  persons  from  whom  the  same  are 
due  and  owing  by  any  of  the  means  provided 
by  law  for  the  collection  of  taxes,  and  as 
long  as  the  same  are  not  placed  on  the  delin- 
quent duplicate  of  1803  the  same  cannot  be 
collected  in  1903  by  any  means  provided  by 
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law  for  the  collection  of  the  same;  and  the 
plaintiff  avers  that  the  facts  contained  in 
said  Ondings,  orders,  and  resolutions  are  true. 

"Plaintiff  says  there  is  no  adequate  and 
plain  remedy  in  the  ordinary  course  of  the 
law  whereby  the  defendant  auditor  can  be 
made  to  enter  and  place  said  unpaid  delin- 
quent taxes  standing  charged  on  the  delin- 
quent tax  duplicates  of  years  prior  to  that 
for  the  year  1903  and  on  the  original  dupli- 
cates of  years  prior  to  the  year  1902  on  the 
delinquent  tax  duplicate  of  said  county  for 
the  year  1903,  and  there  is  no  plain  and  ade- 
quate remedy  in  the  ordinary  course  of  the 
law  whereby  said  impald  and  dellnqoent 
taxes  of  years  prior  to  that  of  1902,  amount- 
ing to  said  sum  of  more  than  $50,000,  due 
said  connty  and  state  as  aforesaid,  can  be 
collected  from  the  persons  who  owe  the  same, 
unless  the  peremptory  mandamus  herein 
prayed  for  is  granted;  and  that  unless  the 
peremptory  mandamus  herein  prayed  for 
is  granted  at  once,  and  said  taxes  entered  on 
said  delinquent  duplicate,  so  that  the  proper 
means  can  be  exercised  to  enforce  the  speedy 
collection  of  said  taxes,  there  is  great  dan- 
ger that  some  of  the  persons  who  owe  said 
impald  and  delinquent  taxes  will  become  }n- 
BolTent,  and  otherwise  dispose  of  their  prop- 
erty, so  as  to  defeat  the  county  and  state  in 
the  collection  of  said  delinquent  and  unpaid 
taxes;  and  plaintiff  avers  that  the  right  to 
require  the  performance  on  the  part  of  said 
defendant  auditor  of  said  act  and  duty  as 
per  the  law,  the  findings,  orders,  ^nd  resolu- 
tions of  said  board  of  county  commissioners 
and  the  facts  hereinbefore  set  forth  is  clear, 
and  that  no  valid  excuse  can  be  given  by  said 
defendant  auditor  for  not  performing  the 
same. 

"Wherefore  plaintiff  prays  that  a  peremp- 
tory writ  of  mandamus  be  allowed  herein 
In  the  first  Instance  requiring  and  compelling 
said  defendant  auditor  to  place  and  enter 
the  unpaid  and  delinquent  taxes  standing 
charged  on  the  delinquent  tax  duplicates  of 
Crawford  connty,  Ohio,  from  the  year  1890 
to  1902,  inclusive,  upon  the  delinquent  tax 
duplicate  of  said  county  for  the  year  1903, 
and  that,  when  so  entered  and  placed  there- 
on, and  such  tax  duplicate  made  out  as  here- 
inbefore set  forth,  said  auditor  shall  deliver 
the  same  into  the  hands  of  the  county  treas- 
urer to  collect  the  taxes  thereon  as  provided 
by  law,  and  for  snch  other  relief  as  may  be 
necessary." 

To  this  petition  the  defendant  on  January 
2,  1904,  filed  the  following  answer: 

"The  defendant,  J.  I.  Smith,  for  answer 
to  the  petition  for  a  peremptory  writ  of 
mandamus  herein  against  him,  says  he  is 
the  duly  elected,  qualified,  and  acting  coun- 
ty auditor  of  Crawford  county,  Ohio;  that 
be  here  waives  notice  and  enters  his  appear- 
ance as  such  defendant  herein,  and  waives 
the  issuance  of  an  alternative  writ.  He  ad- 
mits the  all^rations  of  plaintiff's  petition  to 
b«  trac^  and,  admitting  the  same  to  be  true, 


he  says  he  ought  not  to  be  required  to  enter 
the  unpaid  and  delinquent  taxes  of  former 
years  on  the  dellnqumt  tax  duplicate  of 
said  county  for  the  year  1908  for  the  reason 
that  said  treasurer  can  proceed  to  collect 
said  taxes  by  civil  action  without  the  same 
being  entered  and  placed  on  the  delinquent 
duplicate  of  1903.  Wherefore  defendant 
prays  he  may  go  hence." 

On  January  2S,  1904,  the  relators,  by  leave 
of  court,  filed  the  following  amendment  to 
their  petition: 

"The  plaintiffs,  for  amendment  to  the  peti- 
tion herein,  say:  That  at  the  time  of  the 
hearing  of  said  matter  to  have  entered  and 
placed  on  the  delinquent  tax  duplicate  of 
said  county  for  the  year  1903  the  unpaid  and 
delinquent  personal  taxes  standing  charged 
on  the  delinquent  tax  duplicates  of  said  coun- 
ty from  the  year  1890  to  1902  before  said 
board  of  connty  commissioners  on  said  19th 
day  of  December,  1903,  as  averred  In  plaln- 
titTs  petition,  said  board  of  county  commis- 
sioners further  found,  and  plaintiffs  so  aver 
the  fact  to  be,  that  among  the  unpaid  and 
delinquent  personal  taxes  due  said  county 
and  state  were  those  standing  charged  on 
the  tax  duplicates  of  1892,  1893,  1894,  1895, 
and  1896,  amounting  to  91,048,  against  one 
J.  0.  F.  Hull,  of  Bucyrus,  In  said  county 
and  state,  who  had  made  personal  verified 
returns  of  his  taxable  persona]  property  in 
said  county  for  each  of  said  years,  and  after 
said  Hull  had  made  such  returns  thereof  the 
connty  auditor  of  said  county  computed  the 
taxes  thereon,  and  placed  the  same  on  the 
original  tax  duplicates  of  said  connty  for 
each  of  the  years  as  per  the  returns  made 
by  said  Hull  as  aforesaid,  for  each  of  said 
years,  and  that  said  taxes  so  charged  on 
said  tax  duplicates  for  each  of  said  years 
have  never  been  paid,  and  the  same  are  still 
due  and  owing  from  the  said  Hull.  Said 
commissioners  at  said  time  further  found, 
and  plaintiffs  so  aver  the  fact  to  be,  that  it 
had  been  the  uniform  and  unbroken  prac- 
tice of  all  the  county  auditors  of  said  county, 
in  making  out  the  delinquent  tax  lists  and 
delinquent  tax  duplicates  of  unpaid  personal 
taxes  in  said  connty  for  any  year,  to  place 
and  enter  on  such  delinquent  list  and  dupli- 
cates only  the  nnpald  personal  taxes  appear- 
ing due  and  unpaid  from  the  original  tax 
duplicate  of  the  preceding  year,  and  that 
none  of  said  auditors  entered  and  placed  on 
such  delinquent  list  and  duplicate  any  un- 
paid delinquent  personal  taxes  standing 
charged  against  persons  on  any  delinquent 
tax  duplicate  tberetofwe;  that  by  reason  of 
such  uniform  and  unbroken  practice  on  the 
part  of  said  county  auditors  in  so  making  up 
the  delinquent  tax  lists  and  duplicates  of 
said  connty  the  taxes  aforesaid  of  the  said 
J.  O.  F.  Hull  were  left  «a  of,  and  not  en- 
tered on,  the  delinquent  tax  lists  and  delin- 
quent tax  duplicates  of  said  county  for  the 
years  1896,  1887,  1898,  1899,  1900,  1901.  and 
1902,  and  that  neither  said  Hull's  unpaid  de- 
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llnquent  personal  taxes  aforesaid  nor  -tbose 
of  any  other  person  were  left  off  or  dropped 
from  the  delinquent  tax  lists  and  duplicates 
aforesaid  for  any  of  said  years  on  account 
of  any  partial  payment  or  supposed  settle- 
ment of  sach  taxes  or  otbersvlse,  but  tbe 
name  were  left  off  of  and  not  entered  on 
such  delinquent  tax  lists  and  duplicates  sole- 
ly by  reason  of  said  method  and  practice 
aforesaid.  And  said  commissioners  then  fur- 
ther found,  and  plaintiffs  so  aver  the  fact  to 
be,  that  by  reason  of  the  law  as  laid  down 
'  In  the  case  of  Alexander,  county  treasurer  of 
said  county,  against  said  Hull,  decided  by 
the  Supreme  Court  of  Ohio,  the  county  treas- 
orer  has  no  power  or  right  to  collect  by  civil 
action  any  unpaid  delinquent  personal  taxes 
of  said  years  due  from  said  Hull  w  any  other 
person  to  said  county  and  state,  unless  the 
unpaid  delinquent  personal  taxes  of  said 
Hull,  or  those  due  from  other  persons,  are 
entered  and  charged  on  the  delinqnent  tax 
duplicates  of  said  county  for  the  year  in 
which  the  civil  action  to  enforce  collection 
and  payment  of  said  taxes  Is  brought;  that 
after  the  said  taxes  of  said  Hull  for  each  of 
said  yean  became  delinquent,  the  same  were 
not  carried  forward  on  any  delinqnent  tax 
list  and  duplicate  of  said  comity  for  tbe  suc- 
ceeding years,  and  the  same  were  not  and 
are  not  entered  and  placed  on  the  delinquent 
tax  list  and  delinquent  duplicate  of  said 
county  for  tbe  year  1908  (made  out  by  said 
auditor  as  averred  in  the  petition),  although 
said  taxes  were  never  pAld  or  otherwise  dis- 
charged by  said  Hull,  who,  ever  since  the 
year  1892  has  been,  and  still  is,  solvent,  and 
has  more  than  sufficient  means  and  property 
with  which  to  pay  his  said  unpaid  delin- 
quent personal  taxes,  and  which  property 
can  be  subjected  to  tbe  payment  of  said 
taxes  by  sale  on  execution  Issued  on  Judg- 
ment obtained  in  dvil  action  by  tbe  county 
treasurer  against  said  Hull.  That  for  the 
purpose  of  enfoarclng  the  collection  of  said 
unpaid  and  delinquent  personal  tales  of  said 
Hull,  not  entered  and  placed  on  the  delin- 
quent tax  lists  and  duplicate  of  said  county 
for  the  year  1903,  as  averred  in  the  petition, 
and  to  enable  the  county  treasurer  of  said 
county  to  collect  tbe  unpaid  and  delinquent 
personal  taxes  of  the  said  Hull,  as  aforesaid, 
and' other  delinquents,  said  board  of  county 
commissioners  duly  passed  the  resolution 
mentioned  in  plaintiff's  petition,  ordering  and 
directing  the  defendant  county  auditor  to 
forthwith  enter  and  place  on  a  delinquent 
tax  duplicate  of  said  connty  for  the  year 
1903  all  the  unpaid  and  delinquent  personal 
taxes  due  as  aforesaid,  including  those  of  the 
said  Hull,  and  that  when  so  entered  and 
placed  on  such  duplicate  the  same  be  then 
delivered  and  placed  in  the  hands  of  the 
comity  treasurer  for  collection  of  the  taxes 
standing  charged  thereon  from  the  persons 
owing  the  same,  and  to  be  collected  by  said 
treasurer  by  any  of  the  means  provided  by 
law  for  the  oollectlon  of  such  taxes..   The 


said  findings,  orders,  and  resolution  conceni- 
ing  said  unpaid  and  delinquent  personal 
taxes  of  said  Hull  were  and  are  embodied 
In  the  findings^  orders,  and  resolution  men- 
tioned In  the  petition  herein,  and  were  and 
are  entered  on  the  commissioners'  Journal  of 
sold  county  by  said  auditor. 

"Plaintiffs  say  that  the  defendant  auditor 
has  refused  and  still  refuses  to  enter  and 
place  said  unpaid  and  delinquent  taxes  of 
said  Hull  and  other  persona  owing  delinquent 
taxes  of  years  prior  to  tbose  of  1903  on  a 
delinquent  tax  duplicate  of  said  county  for 
the  year  1903^  and  place  the  same  Into  the 
treasurer's  hands  for  collection;  and  said  de- 
fendant auditor  has  refused  and  still  refuses 
to  make  out  and  prepare  a  delinquent  tax 
duplicate  for  said  connty  tat  the  year  1903, 
containing  the  names  and  amounts  of  such 
delinquent  taxes  due  from  the  delinquent 
taxpayers  who  owe  delinquent  personal  taxes 
prior  to  said  year,  and  refuses  to  enter  the 
name  of'  said  Hull  and  the  amount  of  his 
said  unpaid  and  delinqnent  taxes  on  a  delin- 
quent tax  duplicate  of  said  county  for  the 
year  1903,  by  reason  whereof  said  treasurer 
cannot  proceed  to  collect  said  taxes  for  and 
in  behalf  of  said  county  and  the  state  of 
Ohio;  all  of  which  things  aforesaid  said 
auditor  refuses  to  do  to  the  great  and  ir- 
reparable injury  of  the  pnblic  welfare.  Said 
taxes  are  part  of  the  public  revenue  of  said 
county  and  of  the  state  of  Ohio. 

"Plaintiffs  say  there  is  no  adequate  and 
plain  remedy  in  the  ordinary  course  of  the 
law  whereby  said  defendant  auditor  can  be 
made  to  enter  and  place  said  unpaid  and 
delinquent  personal  taxes  standing  charged 
on  tbe  delinquent  tax  duplicates  and  dupli- 
cates mentioned  in  the  petition  against  the 
persons  owing  the  same  on  a  delinqnent  tax 
duplicate  of  said  county  for  the  year  1903, 
and  the  names  of  the  persons  owing  the 
same  and  the  amounts  of  such  delinquent 
taxes  due  from  each  on  such  delinquent  tax 
duplicate,  and  be  made  to  do  the  things  here- 
in complained  of  which  he  refuses  to  do, 
and  there  is  no  plain  and  adequate  remedy 
In  the  ordinary  course  of  the  law  whereby 
said  unpaid  and  delinquent  taxes  of  said  Hull 
and  other  delinquents  can  be  collected  by 
said  treasurer  and  as  part  of  the  pnblic  rev- 
enue; that  the  right  to  require  the  perform- 
ance on  the  part  of  said  defendant  auditor 
of  said  acts  and  duties  as  per  the  law,  the 
findings,  orders,  and  resolution  of  said  tx>aTd 
of  county  commissioners  and  the  facts  here- 
in set  forth  is  clear,  and  that  no  valid  excuse 
can  be  given  by  said  defendant  auditor  for 
not  doing  and  performing  the  same. 

"'Wherefore  plaintiffs  pray  that  a  peremp- 
tory writ  of  mandamus  be  allowed  herein 
In  the  first  instance  requiring  and  compelllrp 
said  defendant  auditor  to  place  and  enter 
the  unpaid  and  delinquent  taxes  on  person- 
al property  of  the  said  J.  C.  F.  Hull  and  of 
the  other  persons  whose  taxes  on  personal 
property  is  due  and  unpaid  and  delinquent 
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for  the  years  aforesaid,  and  standing  char- 
ged on  the  tax  dnplicates  of  said  county  for 
said  years  as  due  and  unpaid,  upon  a  deUn> 
quent  tax  duplicate  of  said  county  for  the 
year  1803;  that  said  defendant,  as  sach  au- 
ditor, be  required  and  ordered  to  prepare  and 
make  out  a  proper  delinquent  tax  duplicate 
for  said  county  for  the  year  1903,  as  pro- 
vided by  ItLYT,  and  place  and  enter  thereon 
the  names  of  the  persons  'whose  taxes  are 
due,  unpaid,  and  delinquent  for  the  years 
aforesaid,  together  with  the  respective 
amount  of  such  taxes  due  and  owing  from 
each  to  said  county  and  state,  so  that  said 
public  revenue  can  be  collected. as  aforesaid; 
tbat  he  be  required  to  do  the  acts  and  tilings 
herein  set  forth;  and  that  he  deliver  to  the 
county  treasure  the  delinquent  duplicate  of 
raid  county  for  said  year  1803,  with  the 
names  of  such  delinquents,  and  amounts  Of 
taxea  due  from  each  thereon,  for  collection  of 
the  same,  and  for  snch.  other  and  farther 
relief  as  may  afford  plaintiffs  >  who  sue  on 
behalf  of  said  county  and  state  the  neces- 
sary relief." 

To  this  amendment  to  the  petition  the  de> 
fendant  on  said  26th  day  of  January,  180^ 
answered  as  follows: 

"The  defendant,  for  answer  to  the  amend- 
ment to  the  petition  filed  by  the  plaintiff  re- 
lators herein,  says:  He  admits  the  allega- 
tions of  said  amendment  to  the  petition  to 
be  true,  but  he  says  that  be  ought  not  to 
be  required  to  enter  and  place  said  unpaid 
and  delinquent  taxes  on  a  delinquent  tax  du- 
plicate of  said  county  for  the  year  1903,  for 
the  reason  stated  in  his  answer  to  the  ipe- 
tltlon  of  plaintiffs." 

Thereupon,  on  the  same  day,  to  wit,  Janu- 
ary 26,  1904,  the  cause  was  heard  and  sub- 
mitted to  the  circuit  court  of  said  Crawford 
county  upon  the  pleadings  aforesaid.  The 
circuit  court  found  and  adjudged  that  the 
relators  were  not  entitled  to  a  writ  of  man- 
damns  as  prayed  for,  and  thereupon  the  re- 
lators' petition  and  the  amendment  thereto 
and  the  case  were  by  said  court  dismissed 
at  the  costs  of  said  relatora  The  purpose 
of  the  present  proceeding  in  error  is  to  ob- 
tain a  reversal  of  this  finding  and  Judgment 
of  the  drcQlt  court 

Charles  Gallinjger,  tor  plaintiffs  in  error. 
A.  8.  Leuthold  and  Harris  &  Sears,  for  de- 
fendant in  error. 

* 

CREW,  J.  (after  Stating  the  facts).  The 
respondent  in  this  case,  J.  I.  Smith,  as  coun- 
ty auditor  of  Crawford  county,  Ohio,  in  the 
answers  filed  by  him  to  relators'  petition  and 
the  amendment  thereto,  admits  the  truth  of 
the  allegations  of  said  petition  and  amend- 
ment,- and  pleads  by  way  of  Jnstlficatloa 
and  as  matter  of  excuse  for  the  nonperform- 
ance by  him  of  the  acts  performance  of 
which  It  is  sought  to  compel  by  mandamus, 
that  "he  ought  not  to  be  required  to  enter 
the  unpaid  and  delinquent  taxes  of  former 
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years  on  the  delinquent  tax  duplicate  of  said 
[Crawford]  county  for  the  year  1903,  for 
the  reason  that  said  treasurer  can  proceed 
to  collect  said  taxes  by  civil  action  without 
the  same  being  entered  and  placed  on  the 
delinquent  duplicate  of  1803."  This  court 
having  decided  in  the  case  of  Hull  v.  Alex- 
ander, Treasurer,  69  Ohio  St  75,  68  N.  E. 

642,  that  "the  action  by  the  county  treasurer 
for  the  collection  of  delinquent  personal  tax- 
es authorized  by  section  2859,  Rev.  St  1892, 
must  be  for  taxes  standing  charged  on  the 
duplicate  of  the  current  year,  or  the  delin- 
quent duplicate^"  it  follows  that  these  an- 
swers tender  no  issue  with  the  allegations 
of  relators'  complaint,  and  as  defenses  are 
wholly  insufficient  in  law.  This  case  ther^ 
fore  stands  in  this  court  as  if  upon  a  gen- 
eral demurrer  to  relators'  complaint,  and  the 
Sole  question  presented  on  this  record  for 
our  consideration  Is,  does  relators'  petition, 
as  amended,  state  facts  sufficient  in  law  to 
entitle  them  to  a  peremptory  writ  of  man- 
damus, as  prayed  for  in  said  petition?  This, 
we  think,  must  be  answered  in  the  negative. 
It  must  now  be  accepted  as  a  thoroughly 
well-settled  rule  that  a  peremptory  writ  of 
mandamus  will  not  in  any  case,  be  granted, 
unless  the  right  of  the  relator  thereto  be 
clear,  and  the  act  performance  of  which  is 
desired  be  one  of  absolute  obligation  on  the 
part  of  the  person  or  officer  sought  to  be 
coerced;  and  before  snch  writ  will  be  al- 
lowed the  relator  must  show  not  only  a 
clear  legal  right  to  have  done  the  specific 
act  desired,  but  to  have  It  done  by  the  par- 
ticular person  or  officer  sought  to  be  coerced; 
and  a  plain  dereliction  of  duty  must  be  es- 
tablished against  such  person  or  ottlcet  be- 
fore the  writ  will  be  awarded.  In  Seiby, 
Auditor,  T.  State  ex  eel.  King,  63  Ohio  St. 

643,  58  N.  E.  218,  Shauck,  C.  J.,  says:  "The 
office  of  the  writ  of  mandamus  is  clearly  in- 
dicated by  the  definite  terms  of  section  6741 
of  the  Revised  Statutes  [of  1892].  The  writ 
Is  there  defined  fii  accordance  with  the  view 
taken  by  the  courts  at  the  time  of  the  adop- 
tion of  the  Constitution  and  the  vesting  of 
Jurisdiction  of  the  action.  The  writ  may 
issue  to  command  'the  performance  of  an 
act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  sta- 
tion.' It  may  not  issue  to  compel  the  per- 
formance of  an  act  not  so  enjoined."  Sec- 
tion 2856,  Rev.  St  1892,  provides  as  fol- 
lows: "Immediately  after  the  semi-annual 
settlement  in  August  the  county  auditor 
shall,  annually,  make  a  tax-list  and  duplicate 
thereof  of  all  the  taxes  on  personal  prop- 
erty remaining  unpaid,  as  shown  by  the 
treasurer's  books,  and  the  delinquent  record 
as  returned  by  him  to  the  auditor,  which 
tax-list  and  duplicate  shall  contain  the  name, 
valuation,  and  amount  of  personal  property 
taxes  due  and  unpaid,  and  ten  per  centum 
penalty  added  to  the  said  taxes;  and  he 
shall  deliver  said  duplicate  to  the  treasurer 
on  the  fifteenth  day  of  September,  annually." 
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Tbls  section  prescribes  wben,  how,  and  from 
what  the  delinquent  duplicate  shall  be  made 
up  by  the  county  auditor,  and  it  contains 
the  only  authority  conferred,  and  the  only 
obligation  or  duty  imposed,  by  law  upon 
county  auditors  with  respect  to  the  ienter- 
ing  of  delinquent  personal  taxes  upon  the 
tax  duplicate.  By  the  provisions  of  this  sec- 
tion such  delinquent  duplicate  Is  to  be  made 
up  by  the  auditor  by  entering  thereon  "all 
the  taxes  on  personal  property  remaining 
unpaid,  as  shown  by  the  treasurer's  books 
and  the  delinquent  record  as  returned  by  him 
to  the  auditor."  It  will  be  observed  that  by 
the  provisions  of  this  section  this  delinquent 
duplicate  is  to  be  made  up  by  the  county 
auditor  annually,  immediately  after  the  semi- 
annual settlement  with  the  county  treasurer 
in  August  of  each  year,  and  is  required  to 
contain  only  such  unpaid  delinquent  taxes 
on  personal  property  as  shall  be  shown  by 
the  treasurer's  books  and  the  delinquent  rec- 
ord returned  by  him  to  said  auditor.  This 
statute,  in  terms,  only  requires,  and  we 
think  was  only  intended  to  require,  the  coun- 
ty auditor,  wben  making  up  such  delinquent 
duplicate  In  any  year,  to  place  and  enter 
thereon  for  the  current  year  such  taxes  on 
personal  property  as  remain  due  and  unpaid 
as  shown  by  the  treasurer's  books  and  the 
delinquent  record  then  (at  the  time  of  such 
settlement)  returned  by  the  treasurer  to  said 
auditor.  This  statute  (section  2855)  has  been 
in  force  substantially  in  its  present  form  for 
almost  30  years,  and  it  is  conceded  by  coun- 
sel for  relators  that  the  uniform  practical 
construction  placed  upon  said  statute  by  the 
officers  charged  with  its  execution  has  been 
that  the  same  imposes  upon  county  auditors, 
in  the  making  up  of  said  delinquent  dupli- 
cate, the  obligation  or  duty  to  carry  into 
such  duplicate  only  the  taxes  upon  personal 
property  appearing  as  due  and  unpaid  upon 
the  last  preceding  tax  duplicate  as  returned 
by  the  treasurer  to  the  auditor  at  the  time 
of  Ills  semiannual  August  settlement  imme- 
diately preceding  the  time  of  making  up 
such  delinquent  duplicate.  While  the  prac- 
tical construction  thus  adopted  cannot  be 
admitted  as  absolutely  controlling,  it  is,  nev- 
ertheless, we  think,  deserving  of  considera- 
tion, and  should,  perhaps,  be  regarded  as 
decisive  In  a  case  of  doubt,  or  where  the 
obligation  imposed  or  the  duty  enjoined  is 
not  plain  and  specific.  Union  Insurance  Co. 
V.  Hoge,  21  How.  35,  16  L.  Ed.  61;  Math- 
ews V.  Shores,  24  III.  27;  Solomon  v.  Com- 
missioners of  Cartersville,  41  Ga.  157;  26 
Encyclopedia  of  Law,  635.  The  duties  of 
the  county  auditor  with  respect  to  making 
up  the  delinquent  tax  duplicate  are  such 
only  as  are  prescribed  by  statute,  -  and  a 
court  is  without  right  to  require  of  him  the 
performance  of  any  service  In  that  behalf 
not  specifically  enjoined  upon  or  required  of 
him  by  law.  If  it  be  granted  that  by  sec- 
tion 2856  the  duty  is  imposed  upon  the  coun- 


ty auditor,  in  making  up  the  delinquent  da- 
plicate,  to  carry  forward  onto  such  duplicate 
all  of  the  taxes  on  personal  property  there- 
tofore charged  in  any  previous  year  and  re- 
maining unpaid,  regardless  of  whether  such 
delinquencies  are  shown  by  the  treasurer'8 
books  as  returned  by  him  to  the  auditor  at 
the  time  of  bis  semiannual  settlement  in 
August  next  preceding  the  time  of  the  mak- 
ing up  of  such  delinquent  duplicate,  then, 
and  in  that  event,  it  became  and  was  the 
duty  of  the  predecessors  in  office  of  the  re- 
spondent herein,  J.  I.  Smith,  who  became  au- 
ditor of  Crawford  county  October  20,  1902, 
In  making  up  the  delinquent  duplicate  for 
the  years  previous  to  the  year  1902,  to  enter 
thereon  all  overdue  and  unpaid  taxes  on  per- 
sonal property  charged  on  any  and  all  de- 
linquent duplicates  prior  to-  said  year  1902; 
and,  while  the  omission  of  the  several  au- 
ditors in  previous  years  to  so  make  up  such 
delinquent  duplicates  and  to  enter  thereon, 
such  unpaid  personal  taxes  would  not  ex- 
cuse or  relieve  the  present  auditor,  J.  I. 
Smith,  from  the  performance  of  any  duty 
specifically  imposed  upon  liim  in  that  be- 
half, yet  before  be  can  be  compelled  by  man- 
damus to  make  a  new  or  additional  duplicate 
for  the  year  1903,  and  bring  forward  and 
enter  thereon  all  delinquent  taxes  on  per- 
sonal property  from  the  year  1890  to  the 
year  1902 — a  service  which,  if  required  at 
all,  was  one  imposed  by  law  upon  his  pred- 
ecessors in  office — bis  obligation  so  to  do 
must  be  clear,  and  the  duty  one  "which  the 
law  specifically  enjoins,"  otherwise  the  re- 
lief, if  any  is  to  be  bad,  must  come  from 
the  Legislature,  and  not  from  the  courts. 
In  this  case  it  is  not  claimed  by  relators  in 
their  petition  that  the  respondent,  J.  L 
Smith,  as  auditor  of  Crawford  county,  in 
making  up  the  delinquent  tax  duplicate  of 
said  county  for  the  year  1908,  omitted  there- 
from any  taxes  on  personal  property  that 
were  shown  to  be  due  and  unpaid  by  the 
treasurer's  books  or  the  delinquent  record  as 
returned  to  said  auditor  at  the  time  of  the 
semiannual  settlement  in  August  1903;  the 
only  complaint  on  the  part  of  relators  being 
that  said  auditor  neglected,  and  now  refuses, 
to  carry  into  said  delinquent  duplicate  for 
1903  the  delinquent  personal  taxes  omitted 
to  be  carried  forward  by  former  auditors  for 
the  years  from  1890  to  the  year  1902.  We 
are  of  the  opinion,  therefore,  that  the  par- 
ticular service  which  it  is  sought  to  com- 
pel the  respondent  in  this  case  to  perform 
is  not  one  which  the  statute  "specifically 
enjoins  upon  him  as  a  duty  resulting  from 
his  office,"  and,  the  right  of  relators  to  the 
relief  asked  not  being  clear,  a  peremptory 
writ  of  mandamus  was  properly  refused  by 
the  circuit  court 
Judgment  affirmed.  - 

SPEAR,   a  J.,   and   DAVIS,   PRICE,   and 
SUMMERS,  33.,  concur. 
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STATE  ex  rel.  HILDEBRANT  v.  STEWART. 
(Supreme  Court  of  Ohio.     Oct.  14,  1004.) 

CONDUCT  or  IXEGTIONS— FBOCKDUBK  IH  ROH- 
INATIONS— DUTIES  OF  ELECTION  BOABDS— 
CHIKP  DEPUTY  OF  STATE  BUPEBVIBOBS— EV- 
FSCT  or  AOJ0UBNMERT^-I.IIIIIATION  OF  POW> 
EB  TO  FILE  CEBTIFICATK  OF  NOUIRATION. 

1.  Section  296S-23,  Bates'  Ann.  St,  requires 
that  objections  or  other  questions  arising  in  the 
course  of  nominations  for  candidates  for  district 
offices  "shall  be  considered  by  the  chief  deputy 
state  anpervisors  and  clerks  of  said  election 
boards  of  the  several  counties  comprising  the 
district" ;  but  such  chief  deputies  are  not  there- 
by constituted  a  board  with  continuing  func- 
tions, nor  a  board  in  any  sense.  Randall  r. 
State,  58  N.  E.  742,  64  Ohio  St.  67,  approved 
and  followed. 

2L  When  such  chief  deputy  state  supervisors 
and  clerks  have  been  called  together  to  consider 
objections  to  and  controversies  concerning  rival 
nominations,  and  they  have  considered  the  same, 
and  rendered  their  decision  thereon,  and  ad- 
journed sine  die,  their  functions  as  to  such  ob- 
jections and  controversies  are  at  an  end,  and 
such  decision  is  final,  in  the  sense  that  it  is  so 
far  conclusive  as  to  those  objections  and  con- 
troversies that  the  same  cannot  be  again  consid- 
ered by  the  said  chief  deputy  state  supervisors 
and  clerks,  nor  by  those  succeeding  them  in 
office. 

3.  The  requirement  of  section  2966-22,  Bates' 
Ann.  St,  which  provides  that  certificates  of 
nomination  and  nomination  papers  of  candi- 
dates for  offices  to  be  filled  by  the  electors  of 
a  district,  etc.,  shall  be  filed  with  the  chief 
deputy  state  supervisor  of  the  county  in  the 
district,  etc.,  containing  the  greatest  number  of 
inliabitants,  as  ascertained  by  the  last  federal 
census,  not  less  than  23  days'  previous  to  the 
day  of  election,  is  a  limitation  upon  the  power 
to  so  file,  and  is  not  intended  to  require  that 
objections  and  other  questions  arising  in  the 
course  of  nominations  of  candidates  shall  be 
kept  open  and  undecided  until  26  days  before 
the  day  of  the  election. 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation 
of  Charles  Q.  Hlldebrant,  for  a  writ  of  man- 
damns  to  R.  I.  Stewart,  chief  deputy  state 
supervisor  of  elections  for  Greene  county. 
Petition  dismissed. 

The  petition  Is  as  follows: 
"The  relator  represents  to  the  court: 
"That  the  Sixth  Ckingressional  District  of 
Ohio  Is  composed  of  the  counties  of  Brown, 
Clermont,  Clinton,  Greene,  Highland,  and 
Warren,  In  said  state.  That  said  Greene  coun- 
ty had  at  the  last  federal  census  the  largest 
population  of  any  of  said  counties.  That  for 
the  period  of  one  year  next  preceding  the  first 
Monday  In  August,  1004,  defendant  was  the 
duly  chosen,  qualified,  and  acting  chief  dep- 
uty state  supervisor  of  elections  for  Greene 
county.  That  on  or  about  the  13th  day  of 
April,  1904,  relator  filed  with  defendant,  as 
such  chief  deputy  state  supervisor  of  elec- 
tions for  Greene  county,  a  paper  purporting 
to  be  a  certificate  of  the  nomination  of  the 
relator  for  (Congress  by  a  delegate  con- 
gressional convention  of  the  Repnblican  Par- 
ty, duly  called  and  held  on  the  12th  day  of 
April,  1904,  at  Wilmington,  in  Clinton  coun- 
ty, in  said  district.    Within  five  days  there- 


after, objections  to  said  certificate  were  filed 
by  Thomas  E.  Scroggy  and  others  with-  the 
defendant,  as  chief  deputy  state  supervisor 
of  elections  as  aforesaid.  That  on  or  about 
the  14th  day  of  April,  1004,  said  Thomas  E. 
Scroggy  filed  with  the  defendant,  as  chief 
d^uty  state  supervisor  of  elections  for 
Greene  county,  a  paper  purporting  to  be  a 
certificate  of  the  nomination  of  the  said 
Thomas  B.  Scroggy  to  Congress  by  a  dele- 
gate congressional  convention  of  the  Re- 
publican Party  duly  called  and  held  on  the 
12th  day  of  April,  1004,  at  Wilmington,  Clin- 
ton county.  In  said  district  That  within 
five  days  thereafter  objections  to  said  cer- 
tificate were  filed  with  the  defendant,  as 
chief  deputy  state  supervisor  of  elections  as 
aforesaid,  by  the  relator  and  others. 

"That  thereafter,  to  wit,  on  or  about  the 
19th  day  of  May,  1004,  a  meeting  was  held 
at  Xenia,  Greene  county,  In  said  district, 
of  the  then  chief  deputy  state  supervisors 
of  elections  of  each  of  the  counties  afore- 
said, and  of  the  then  clerks  of  the  election 
boards  of  said  several  counties  comprising 
said  district.  At  said  meeting  said  board 
claimed  to  have  authority  and  jurisdiction 
to  finally  determine  and  pass  upon  the  va- 
lidity of  said  certificates  of  nomination  filed 
by  the  relator  and  by  Thomas  E.  Scroggy, 
respectively,  and  upon  the  objections  filed 
to  each  of  said  certificates.  That  before  pro- 
ceeding to  the  determination  of  the  validity 
of  said  nominations,  and  before  passing  upon 
said  objections  to  each  of  said  nominations, 
respectively,  the  said  board  determined  and 
announced  that  In  its  deliberation  thereon  It 
would  receive  only  afhdavlts  filed  by  or  on 
behalf  of  each  of  said  candidates,  and  In 
support  of  said  several  objections,  and  would 
entertain  ouly  written  arguments  upon  the 
matter,  and  that  Its  consideration  of  said 
evidence  and  arguments  would  be  in  ex- 
ecutive session.  That  relator,  in  writing, 
protested  against  the  manner  of  said  de- 
liberation, and  requested  that  said  hearing 
be  public,  and  that  he,  the  said  relator,  have 
an  opportimity  to  see  the  affldavits  filed  In 
support  of  the  objections  to  his  claimed  cer- 
tificate of  nomination,  and  for  the  further 
opportunity  to  present  affidavits  in  reply 
thereto.  But  notwithstanding  said  protest 
and  request,  said  meeting  was  held  in  ex- 
ecutive session,  and  this  relator  was  not 
permitted  to  be  present  at  said  meeting,  or 
to  read  the  afiSdavlts  filed  In  support  of  the 
objections  to  his  claimed  certificate,  or  to 
offer  counter  affidavits  thereto. 

"That  at  said  meeting  held  on  the  day 
and  date  aforesaid,  and  composed  of  the 
then  chief  deputy  state  supervisors  and 
clerks  of  the  boards  of  elections  of  the  sev- 
eral counties  aforesaid,  the  said  board,  un- 
der Its  claim  of  authority  and  jurlsdictlou 
in  the  premises,  adopted  the  following  reso- 
lution: 'Resolved,  that  the  objections  of 
Thomas  E.  Scroggy  et  al.  to  the  certificate 
of  nomination  of  Charles  Q.  Hlldebrant  be 
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sustained,  and  the  certificate  of  nomination 
of  the  said  Hildebrant  be  stricken  from  the 
flies.'  That  at  said  meeting  the  said  board, 
under  Its  claim  of  authority  as  aforesaid, 
adopted  also  the  following  resolution:  'Re- 
solved, that  the  objections  of  said  CSharlea 
Q.  Hildebrant  et  al.  to  the  certificate  of  nom- 
ination of  Thomas  B.  Scroggy  be  overruled 
and  that  Thomas  B.  Scroggy  be  declared  the 
nominee  of  the  regular  Republican  conven- 
tion under  the  call  of  the  congressional  com- 
mittee of  the  Sixth  Congressional  District 
of  Ohio,  hel4  at  Wilmington,  Ohio,  on  the 
12th  day  of  April;  1901,  and  tbat  his  nomi- 
nation be  certified  by  the  chief  deputy  state 
supervisor  of  the  county  containing  the 
greatest  number  of  inhabitants  at  the  last 
federal  census,  to  wit,  Greene  county,  to 
the  several  chief  deputy  state  supervisors 
of  the  other  comities  of  said  Sixth  Con- 
gressional District  of  Ohio,  as  required  by 
law.' 

"That  thereafter,  on  the  first  Monday  In 
August,  1904,  the  terms  of  ofiSce  of  certain 
of  the  deputy  state  supervisors  of  elections 
in  each  of  the  said  counties  expired,  and  the 
state  supervisor  of  elections,  In  accordance 
with  law,  duly  appointed  the  successors  to 
said  deputy  state  supervisors  whose  terms 
so  expired.  That  said  successors  duly  qual- 
ified and  entered  upon  the  discharge  of  their 
duties.  That  thereafter  in  each  of  said  coun- 
ties composing  the  Sixth  Congressional  Dis- 
trict the  deputy  state  supervisors,  as  then 
appointed,  qualified,  and  acting,  met  and  or- 
ganized in  accordance  with  the  statutes, 
electing  in  each  of  said  counties  a  chief 
deputy  state  supervisor  and  a  clerk  of  the 
board  of  elections,  as  required  by  law,  and 
that,  under  said  organization  bad  as  afore- 
said, the  defendant  became  the  chief  deputy 
state  supervisor  of  elections  of  said  Greene 
county;  being  the  county  having  at  the  last 
federal  census  the  largest  population  of  any 
county  in  said  Sixth  Congressional  District. 

"That  on  or  about  the  19th  day  of  Sep- 
tember, A.  D.  1904,  a  majority  of  said  newly- 
chosen  chief  deputy  state  supervisors  of 
elections  and  clerks  of  the  boards  of  elec- 
tions of  the  said  counties  comprising  the  said 
Sixth  Congressional  District  convened  and 
entered  upon  the  consideration  of  the  claim- 
ed certificates  of  nominations  theretofore  fil- 
ed by  the  relator  and  by  the  said  Thomas 
E.  Scroggy,  as  hereinbefore  more  fully  set 
forth.  That  said  meeting  was  called  by  no- 
tice, signed  by  a  majority  of  the  chief  dep- 
uty state  supervisors  of  elections  and  clerks 
of  the  election  boards  of  said  counties,  duly 
served  upon  all  the  chief  deputy  state  su- 
pervisors of  elections  and  clerks  of  the  elec- 
tion boards  of  said  several  counties.  That 
at  said  meeting  the  majority  of  said  chief 
deputy  supervisors  of  elections  and  clerks 
of  the  boards  of  elections  of  the  counties 
comprising  the  said  Sixth  Congressional  Dis- 
trict, having  heard  all  the  evidence  present- 
ed in  support  of  the  objections  theretofore 


filed,  and  having  considered  the  same,  did 
make  the  following  finding  of  facts,  to  wit: 

'"That  all  the  chief  deputy  state  super- 
visors of  election  and  clerks  of  the  board  of 
deputy  state  supervisors  of  elections  of  the 
counties  of  Brown,  Clermont,  Clinton,  Greene 
Highland,  and  Warren,  being  the  counties 
composing  the  Sixth  Congressional  District 
of  Ohio,  have  each  and  all  had  due  and  legal 
notice  of  the  time,  place,  and  purpose  of  this 
meeting.  That  Charles  Q.  Hildebrant  and 
Thomas  B.  Scroggy  have  each  had  due  and 
legal  notice  of  the  time,  place,  and  purpose 
of  the  meeting.  That  there  are  on  file  with 
R.  I.  Stewart,  chief  deputy  state  supervisor 
of  elections  for  Greene  county,  Ohio,  which 
said  county  has  the  largest  population  of  any 
county  in  said  district,  according  to  the  last 
federal  census,  the  certificates  of  nominations 
of  Charles  Q.  Hildebrant  and  Thomas  E. 
Scroggy,  each  of  whom  claims  to  be  the  regu- 
larly nominated  candidate  for  the  Republican 
Party  for  representative  In  Congress  for  said 
district  That  to  each  of  said  certificates  of 
nomination  there  are  on  file  with  said  R.  I 
Stewart,  as  chief  deputy  state  supervisor  of 
elections  as  aforesaid,  certain  objections. 
That  on  the  19th  day  of  May,  1904,  the  chief 
deputy  state  supervisors  of  elections  and 
clerks  of  the  boards  of  elections  of  the  said 
counties  comprising  said  congressional  dis- 
trict attempted  to  make  Its  finding  and  order 
as  to  who  was  the  regularly  and  duly  nom- 
inated Republican  candidate  of  said  district, 
over  the  objections  and  protest  of  the  said 
Charles  Q.  Hildebrant.  That  said  chief  dep- 
uty state  supervisors  of  elections  and  clerks, 
notwithstanding  said  objections  and  protest, 
did  order  that  the  certificate  of  nomination 
of  the  said  Charles  Q.  Hildebrant  be  stricken 
from  the  files,  and  did  order  that  the  certifi- 
cate of  nomination  of  the  said  Thomas  El. 
Scroggy  be  by  the  said  R.  I.  Stewart,  as 
chief  deputy  state  supervisor  of  elections  as 
aforesaid,  certified  to  the  boards  of  deputy 
state  supervisors  of  elections  of  the  said  sev- 
eral counties  composing  said  Sixth  Congres- 
sional District  as  the  Republican  candidate 
for  representative  in  Congress  for  said  dis- 
trict That  the  term  of  oBiee  of  each  of  said 
chief  deputies  and  clerks  making  said  orders 
as  aforesaid  expired  by  operation  of  law  on 
the  first  Monday  of  August,  1904,  next  suc- 
ceeding the  making  of  said  order.  That  said 
finding  and  order  were  made  upon  ex  parte 
a£5davits,  limited  in  number,  with  privilege 
denied  to  either  of  said  candidates  to  see  said 
affidavits,  or  to  file  counter  aflBdavlts  thereto, 
or  to  appear  In  person  or  by  counsel  before 
said  board  at  said  pretended  hearing.  That 
the  action  of  said  board  was  had  in  secret 
That  the  members  of  said  board,  by  the  ac- 
tion of  eight  members  thereof,  were  kept  to- 
gether In  a  room  locked  and  guarded  by  one 
or  more  sergeant  at  atms  on  the  outside  of 
said  room,  and  were  not  permitted  to  sepa- 
rate until  they  made  said  finding  and  order. 
That  said  order  and  finding  were  made  upon 


Digitized  by 


Google 


Ohio) 


STATE  ▼.  STEWART. 


insuSlcient  eVldenee.  That  many  of  tlie 
statements  contained  U)  the  affldavitB  filed 
on  behalf  of  Thomas  E.  Scroggy  are  untrue, 
and  that  said  Charles  Q.  Hildebrant  was  de- 
nied the  privilege  of  filing  comiter  affldaTlta 
to  refute  and  deny  the  same.  That  the  find- 
ing and  order  of  said  chiefs  and  clerks  as 
aforesaid  made  on  the  l&th  day  of  May,  1904, 
were  frandnleutly,  corruptly,  and  coUusiyely 
procured.  Elach  and  all  of  the  above  and 
foregoing  finding  of  facts  Is  made  npon  sworn 
testimony  of  reputable  witnesses  before  ns 
at  a  public  hearing  had  by  us  at  the  village 
of  Loveland,  Clermont  county,  Ohio,  on  the 
14th  day  of  September,  1904. 

"  'It  is  therefore  ordered  and  decreed  by  a 
majority  of  eight  of  the  chief  deputy  state 
supervisors  of  elections  and  clerlsa  of  the 
board  of  deputy  state  supervisors  of  elections 
of  said  counties  composing  the  Sixth  Congres- 
sional District  of  Ohio  that  the  said  findlng- 
and  order  so  far  as  :<.  foresaid  made  on  the 
19tb  day  of  May,  1904,  striking  the  certifi- 
cates of  nomination  of  the  said  Ctiarles  Q. 
Hildebrant  from  the  files,  and  ordei*Ing  the 
certificate  of  nomination  of  Thomas  E.  Scrog- 
gy to  be  certified  to  the  board  of  deputy  state 
supervisors  of  elections  of  said  several  coun- 
ties comprising  -said  district  as  the  Republi- 
can candidate  for  Congress,  was  made  upon 
insufficient  testimony,  and  is  fraudulent,  cor- 
rupt, collusive,  and  void,  and  the  same  is 
heretty  set  aside  and  held  for  naught. 

'"Coming  now  to  a  consideration  of  the 
question  arising  upon  the  filing  of  the  cer- 
tificates of  nominatlona  of  Thomas  E.  Scrog- 
gy and  Charles  Q.  Hildebrant,  and  the  objec- 
tions thereto,  we  find  from  the  evidence  the 
following  facts: 

"  'That  on  the  5th  day  of  March,  1904,  the 
Republican  congressional  committee  of  the 
Sixth  Congressional  District  of  Ohio  Issued  a 
call  for  a  congressional  convention  to  be  held 
at  Wilmington,  Ohio,  on  the  12th  day  of 
April,  1904,  for  the  purpose  of  nominating  a 
candidate  for  representative  In  Congress,  two 
delegates  and  two  alternates  to  the  national 
Itepnbllcan  convention,  and  one  presidential 
elector,  fixing  a  representation  In  said  con- 
vention at  139  delegates  and  139  alternates, 
and  apportioned  the  same  among  the'  coun- 
ties as  follows:  Brown  county,  sixteen  dele- 
gates, sixteen  alternates;  Clermont  county, 
twenty-five  delegates,  twenty-five  alternates; 
Clinton  county,  twenty-two  delegates,  twen- 
ty-two alternates;  Greene  county,  twenty-six 
delegates,  twenty-six  alternates;  Highland 
county,  twenty-six  delegates,  twenty-six  al- 
ternates; Warren  county,  twenty-four  dele- 
gates, twenty-four  alternates;  of  which  num- 
ber seventy  would  be  necessary  for  a  choice. 

"  The  said  call  also  provided  for  a  tempo- 
rary organization  as  follows:  W.  C.  Bishop, 
chairman;  Andrew  .Tackson,  secretary;  S.  S. 
Ontcalt,  sergeant  at  arms. 

"  That  said  counties  duly  elected  dele- 
gates and  alternates  In  pursuance  of  said  call 
of  said  congressloual  committee.    That  the 


regular  and  duly  elected  delegates  from 
Brown  county,  sixteen  In  number,  Clermont 
county,  twenty-five  in  number,  Clinton  coun- 
ty, twenty-two  in  number,  and  Warren  coun- 
ty, twenty-four- in  number — being  eighty- 
seven  in  all,  and  a  majority  of  all  the  duly 
elected  delegates — met  at  Wilmington,  Ohio, 
on  the  12th  day  of  April,  1904,  In  pursuance 
to  said  call  of  said  congressional  committee, 
and  was  presided  over  by  said  temporary  or- 
ganization so  as  aforesaid  provided  by  said 
congressional  committee,  except  the  secre- 
tary, Andrew  Jackson,  who  voluntarily  ab- 
sented himself,  and  Seymour  B.  Tibbies  was 
chosen  in  his  stead,  which  said  organization 
was  made  permanent  That  said  convention 
regularly  nominated  Charles  Q.  Hildebrant 
as  the  Republican  candidate  for  representa- 
tive in  Congress,  and  one  presidential  elector, 
and  two  delegates  and  alternates  to  the  na- 
tional Republican  convention,  and  that  each 
of  said  nominations  was  duly  certified  by 
the  ofiScers  of  said  convention  to  the  proper- 
ly constituted  authorities  to  secure  and  file 
the  same.  That  the  delegates  and  alternates 
so  as  aforesaid  chosen  to  the  national  Re- 
publican convention  were  recognized  by  the 
national  R^ubllcan  committee,  and  placed 
by  it  on  the  temporary  roll  of  said  national 
Republican  convention,  and  by  the  action  of 
the  committee  on  credentials  were  placed  on 
the  permanent  roll  of  said  convention.  That 
the  delegates  in  the  Republican  state  con- 
vention from  Clermont  county  were  selected 
by  the  same  county  convention  and  at  the 
same  time  that  said  delegates  to  said  con- 
gressional convention  were  selected,  and,  on 
a  contest  before  the  Republican  state  centra' 
committee,  were  placed  on  the  temporary  EoH 
of  said  convention,  and  by  the  action  of  the 
committee  on  credentials  placed  on  the  per- 
manent roll  call  of  said  convention.  That 
the  regular  delegates  from  the  counties  of 
Greene  and  Highland — ^being  fifty-two  In  all^ 
and  less  than  a  majority  of  the  whole  num- 
ber of  the  legally  elected  delegates  to  said 
convention — ^refused  to  attend  and  partici- 
pate In  Its  proceedings,  but  voluntarily  ab- 
sented themselves.  That  shortly  afterward 
said  delegates  met  in  the  street  in  Wilming- 
ton, and  from  there  adjourned  to  the  West 
House,  and  from  there  to  the  dining  room  of 
the  Odd  Fellows  Temple,  and  there  went 
through  the  form  of  nominating  Thomas  B. 
Scroggy  for  representative  In  Congress  for 
said  Sixth  Congressional  District,  and  which 
said  nomination  was  certified  to  said  R.  I. 
Stewart,  chief  deputy  state ,  supervisor  of 
elections  of  Greene  county,  Ohio,  and  which 
certificate  of  nomination  Is  the  one  on  which 
the  said  'Thomas  E.  Scroggy  bases  his  right 
and  claim  to  be  the  Republican  candldute  for 
representative  in  Congress  for  said  district 
'"It  Is  therefore  ordered  and  decided  by 
the  chief  deputy  state  supervisors  of  elec- 
tions and  clerks  of  the  boards  of  elections 
of  the  several  countios  comprising  the  Sixth 
Congressional  District  of  Ohio  that  the  said 
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Cbarles  Q.  Hlldebrant  la  the  regularly  and 
dQly  nominated  Kepublican  candidate  for 
representatlre  in  Congress  for  ttae  Slxtb  Con- 
gressional District  of  Ohio,  and  the  chief 
deputy  state  snperrlsor  of  elections  of 
Greene  county  is  hereby  ordered  to  certify 
the  certificate  of  nomination  of  Cbarles  Q. 
Hlldebrant  to  the  boards  of  supervisors  of 
elections  of  all  counties  comprising  the  Sixth 
Congressional  District  as  the  regularly  nomi- 
Dated  Republican  candidate  for  representa- 
tive  In  Congress  for  said  district  It  Is  fur- 
ther ordered  and  decided  that  said  Thomas 
E.  Scroggy  la  not  the  regularly  nominated 
Republican  candidate  for  representatiye  in 
Congress  for  said  district,  and  said  chief 
deputy  state  supervisor  of  elections  of  Greene 
county  Is  hereby  ordered  not  to  certify  the 
nomination  of  said  Thomas  E.  Scroggy  to 
said  boards  of  deputy  state  supervisor  of 
elections.  And  It  Is  further  ordered  by  the 
board  that  an  order  of  this  board,  signed  by 
all  the  members  participating  in  this  meet- 
iog,  and  setting  forth  the  determination  of 
the  board  in  said  contest,  issue  to  the  said 
several  boards  of  deputy  state  supervisors  of 
each  and  all  of  said  counties,  commanding 
them  that  they  place  the  name  of  Charles  Q. 
Hlldebrant  on  said  ballot  aa  such  Republican 
candidate  as  aforesaid.' 

"Relator  further  represents  to  the  coort 
that  defendant,  as  the  chief  deputy  state  su- 
pervisor of  elections  of  Greene  county — being 
the  county  having  at  the  last  federal  census 
the  largest  population  of  any  county  In  said 
Sixth  Congressional  District — ^has  refused, 
still  refuses,  and  will  continue  to  refuse  to 
certify  the  nomination  of  relator  as  found 
as  aforesaid.  Relator  further  says  that  his 
right  to  require  the  performance  of  the  said 
act  of  the  defendant  as  aforesaid  is  clear, 
and  that  no  valid  excuse  can  be  given  for  not 
performing  It,  and  that  the  relator  has  no 
plain  or  adequate  remedy  in  the  ordinary 
course  _of  the  law.  Wherefore  relator  prays 
that  a  writ  of  mandamus  issue  to  said  de- 
fendant, as  chief  deputy  state  supervisor  of 
Greene  county  as  aforesaid,  commanding  him 
forthwith  to  certify  the  nomination  to  Con- 
gress of  the  relator  by  the  regular  Republi- 
can congressional  conventioD  of  the  ijlxth 
District  as  aforesaid  to  the  deputy  state 
supervisors  of  elections  in  all  the  other  coun- 
ties in  said  Sixth  Congressional  District  as 
aforesaid,  and  for  all  other  and  proper  re- 
lief." 
The  defendant  answered  as  follows: 
"The  defendant,  for  answer  to  the  writ 
Issued  to  him,'  says  the  mode  of  proceeding 
adopted  by  the  board  composed  of  the  chief 
deputy,  supervisors  and  clerks  of  the  coun- 
ty boards  of  elections  of  the  six  counties  com- 
prising the  Sixth  Congressional  District  of 
the  state  of  Ohio  was  agreed  upon  by  them 
unanimously,  without  suggestion  or  inter- 
ference by  either  candidate  for  thi  nomina- 
tion. It  was  ngrood  upon  In  writing  on  the 
10th  day  of  May,  A.  D.  1001,  and  such  action 


was  immediately  communicated  by  letter  to 
both  Hlldebrant  and  Scroggy.  The  board 
convened  in  Xenla  by  agreement  on  the  19tb 
day  of  May,  A.  D.  1904— all  the  members 
being  present — ^to  consider  the  ob]ectioas 
filed  to  the  nominations,  resi)ectlvely,  of 
said  Scroggy  and  Hlldebrant  No  comma- 
nicatlon  was  received  by  the  board,  or  any 
member  thereof,  to  the  knowledge  of  de- 
fendant until  the  meeting  of  the  board  at 
Xenla  on  the  18th  of  May,  when  the  follow- 
ing motion  was  filed  by  counsel  for  Hllde- 
brant: 

"  'State  of  Ohio,  Greene  County — as:  In 
Re  the  Matter  of  the  Objections  of  Thomas 
B.  Scroggy  to  the  Certificate  of  Nomination 
of  Charles  Q.  Hlldebrant  as  a  Candidate  of 
the  Republican  Party  for  RepresentatlTe  In 
Congress  for  the  Sixth  Congressional  Dis- 
trict of  Ohio.  Before  the  board  of  super- 
■vlsors  of  election  wltlUn  and  for  the  Slxtli 
Congressional  District  of  Ohio.  Motion. 
Comes  now  Charles  Q.  Hlldebrant  wlio 
claims  to  be  the  regrular  and  duly  nominated 
candidate  of  the  Republican  Party  of  the 
Sixth  Congressional  District  of  Ohio  for  rep- 
resentative in  Congress,  and  moves  thia 
honorable  I>oard  to  adjourn  Its  sittings  to  tlie 
dty  of  Loveland,  Ohio,  and  to  reconvene  at 
said  city  of  Loveland  on  Monday,  the  23d 
day  of  May,  A.  D.  1904.  and  that  It  oiHar 
all  witnesses  whose  affidavits  have  been  here- 
in filed,  and  such  others  as  It  may  deem 
necessary,  to  appear  before  It  and  submit 
to  an  oral  examination  under  oath  touching 
the  several  matters  in  issue  herein,  and  that 
all  the  proceedings  of  this  board  shall  be 
open,  to  the  public,  to  the  end  that  the  fall 
truth  relating  to  the  several  matters  and 
things  herein  in  issue  may  be  fully  known 
by  all  the  voters  In  said  Sixth  Congressional 
District  of  Ohio.  C.  Q.  Hlldebrant  by  Hayea 
A  Swalm,  Thorp  A  Miller,  and  Smith  & 
Clevenger,  His  Attorneys.' 

"Said  motion  contained  the  following  In- 
dorsement: 'Filed  May  19,  1904.  Miles 
Bicking,  Clerk  of  Board.  Motion  not  second- 
ed. No  action  taken  on  same.'  A  member 
of  the  board  offered  the  said  motion,  but 
there  was  no  second,  and  no  action  taken 
upon  it.  The  board  proceeded  to  act  upon 
the  various  objections,  and  took  action  as 
stated  in  the  petition,  the  vote  being  eight 
to  four  In  favor  of  the  certificate  being 
awarded  to  Thomas  E.  Scroggy,  all  of  which 
was  duly  made  a  matter  of  record.  No  pro- 
test or  objection,  other  than  that  stated  in 
the  motion  above,  was  made  in  writing  or 
verbally  by  Charles  Q.  Hlldebrant  to  the 
organization  of  the  board,  its  method  of 
proceeding,  or  its  right  to  proceed;  and  both 
parties  voluntarily  submitted  a  large  num- 
ber of  affidavits  in  writing  sustaiuing  thebr 
respective  claims,  and  filed  written  briefs 
and  arguments  in  support  thereof.  No  re- 
quest was  made  by  Charles  Q.  Hlldebrant, 
or  any  one  on  his  behalf,  for  pprnilssion  to 
Inspect  the  affidavits  filed  on  behalf  of  Judge 
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Scraggy.  Said  board  fully,  honestly,  and 
carefully  considered  the  questions  submitted 
to  It;  convening  at  10:30  a.  m.  on  tbe  mom- 
isg  of  the  19th,  and  sitting  until  It  reached 
a  conclusion  on  the  morning  of  May  20th; 
adjourning  for  dinner  and  supper  on  the  10th 
of  May,  in  the  usual  manner,  and  for  the 
usual  time.  After  its  finding.  It  adjourned 
without  day.  This  defendant  did  not  call 
the  meeting  which  subsequently  met  at 
Loveland  on  the  14th  day  of  September,  nor 
was  he  present  at  the  same,  nor  more  than 
eight  members  of  the  said  board.  And  no 
one  was  present  on  behalf  of  Thomas  B. 
Scroggy. 

"Defendant  further  avers  that  on  the  0th 
day  of  September,  A.  D.  19(H,  as  chief  dep- 
uty state  supervisor  of  the  district,  he  cer- 
tiaed  to  each  one  of  the  deputy  state  super- 
risers  In  each  of  the  other  five  counties  of 
the  district  the  name  of  Thomas  E.  Scrog- 
gy as  the  regular  Republican  nominee  of 
the  Sixth  Congressional  District,  with  or- 
ders to  place  his  name  upon  the  official 
Republican  ballot  in  each  of  said  counties 
to  be  voted  for  at  the  next  regular  election 
in  Noveml>er. 

"This  defendant  takes  no  Issue  upon  the 
false  and  maiidous  statements  in  the  find- 
ing of  the  pretended  board  on  the  14th  day 
of  September,  A.  D.  1904,  to  the  eftect  that 
the  action  of  the  board  on  the  20th  day  of 
May,  A.  D.  1904,  was  corruptly,  fraudulently, 
and  colluslvely  made,  because  said  state- 
ments are  not  made  or  alleged  by  the  said 
Hlldebrant,  nor  sworn  to  by  him,  nor  by  any 
person  on  his  behalf,  although.  If  material 
or  put  in  Issue,  he  emphatically  denies  the 
same. 

"The  defendant  having  fulfilled  the  du- 
ties required  of  him  by  law,  and  the  action 
of  the  board  of  which  he  Is  a  member,  prays 
to  be  dismissed,  with  his  costs." 

The  relator  demurred  to  the  defendant's 
answer  upon  the  ground  that  the  same  does 
not  siate  facts  sufficient  to  constitute  a  de- 
fense. 

Hayes  &,  Swain,  Smith  &  Olevenger,  O.  P. 
Thorp,  W.  O.  Thompson,  and  Ellis  Q.  Ktnk- 
ead,  for  relator.  John  A.  McMabon,  C.  O. 
Shearer,  Charles  Darlington,  M.  R.  Snod- 
grass,  and  R.  L.  Qowdy,  for  defendant 

DAVIS,  J.  (after  stating  the  facts).  We 
do  not  know,  and  we  have  not  inquired, 
which  of  these  contestants  is  the  rightful 
candidate  of  the  Republican  Party.  That 
inquiry  is  not  before  us  in  this  proceeding. 

The  relator  charges  that  he  has  no  plain 
or  adequate  remedy  in  the  ordinary  course 
of  the  Uw.  If  the  relator  bad  alleged  that 
the  decision  of  the  chief  deputy  state  Su- 
pervisors and  clerks  of  the  election  boards 
of  the  several  counties  comprising  the  dis- 
trict had  been  fraudulently  and  corruptly 
procured,  he  might,  perhaps,  be  said  to  have 


disclosed  that  he  did  have  an  adequate  rem- 
edy by  the  ordinary  processes  of  the  law 
In  a  court  of  equity,  but  he  makes  no  such 
allegation.  That  which  he  does  allege  In  re- 
spect to  fraud  Is  that  the  second  meeting 
of  chief  supervisors  and  clerks,  on  Septem- 
ber 14,  1904,  found  "that  the  finding  and  or- 
der of  said  chiefs  and  clerks  as  aforesaid, 
made  on  the  10th  day  of  May,  1904,  were 
fraudulently,  corruptly,  and  colluslvely  pro- 
cured." But  the  legality  of  the  meeting 
of  September  14th,  and  its  authority  to 
make  any.  finding  or  order  whatever,  is  the 
very  question  which  Is  raised  here,  or,  to 
state  the  question  in  another  form,  was  the 
decision  of  the  chief  deputy  supervisors  and 
clerks  which  was  made  on  the  20th  day  of 
May,  1904,  conclusive?  The  relator  asserts 
that  his  right  to  the  remedy  which  he  seeks 
Is  clear,  and  that  no  valid  excuse  can  be 
given  for  nonperformance  of  the  duty  which 
he  alleges  to  rest  upon  the  defendant,  yet 
after  careful  deliberation  and  very  earnest 
discussion,  this  court  has  not  been  able  to 
concur  in  this  contention.  On  the  contrary, 
a  majority  of  the  court  concur  In  the  opin- 
ion that  the  relator  clearly  has  no  right  to 
the  relief  sought  The  discussion  of  this 
case  might  well  end  here,  for  the  writ  of 
mandamus  never  could  issue  in  cases  of  sub- 
stantial doubt  as  to  the  relator's  right  nor  to 
compel  an  officer  to  do  an  act  which  he  has 
no  legal  right  to  do  in  the  absence  of  the 
writ  However,  the  practical  importance  ef 
the  question  involved  Justifies  some  further 
explanation. 

Section  206&-23,  Bates'  Ann.  St.,  requires 
that  objections  or  other  questions  arising  in 
the  course  of  nomination  of  candidates  for 
district  offices  "shall  be  considered  by  the 
chief  deputy  state  supervisors  of  elections 
and  clerks  of  said  election  boards  of  the  sev- 
eral counties  comprising  the  district"  Such 
chief  deputies  and  clerks  are  not  thereby 
constituted  a  board  with  continuing  func- 
tions, nor  a  board  in  any  sense.  Randall  v. 
State,  64  Ohio  St  57,  59  N.  B.  742.  They 
are  individually  required  to  consider  objec- 
tions and  other  questions  arising  In  the 
course  of  nominations  when  they  arise. 
"Such  objections  and  other  questions"  arise 
when  "duly  made  in  writing  within  five  days 
after  the  filing"  of  the  certificates  of  nomina- 
tion and  nomination  papers;  and  certificates 
of  nomination  and  nomination  papers  of  can- 
didates for  district  offices  must  be  filed,  as  re- 
quired by  section  2966-22,  Bates'  Ann.  St. 
"not  less  than  twenty-five  days  previous  to 
the  day  of  election."  The  latter  provision 
does  not  authorize  the  chief  deputy  state  su- 
pervisors of  elections  and  the  clerks  of  the 
election  boards  of  the  several  counties  of  the 
district  to  keep  open  more  than  a  reasonable 
time,  and  until  25  days  before  the  election,  n 
controversy  which  has  been  properly  submit- 
ted to  it  but  is  a  limitation  on  the  power  I't 
file  such  certificates  and  nomination  papoi.'». 
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requiring  that  they  aball  be  filed  not  later 
than  25  days  before  the  election;  and  it  Is 
only  Intended  to  indicate  to  conventions  and 
others  'Who  seek  to  make  nominations  and 
get  them  upon  the  ballot  that  they  must  take 
action  in  proper  time  before  that  date  in 
order  to  make  the  nomination  effectual.  So 
that  when  a  certificate  of  nomination  and 
nomination  papers  have  been  filed,  no  matter 
when,  the  statute  is  mandatory  that  the 
same,  "it  In  apparent  conformity  to  the  pro- 
visions of  this  act,  shall  be  deemed  to  be 
valid  unless  objection  thereto  is  duly  made 
in  writing,  within  five  days  after  the  filing 
thereof."  But  If  objections  have  been  so 
filed,  or  other  questions  respecting  the  nom- 
ination have  arisen  in  the  course  of  the  nom- 
ination, it  thereupon  becomes  the  duty  of  the 
several  chief  deputy  state  supervisors  and 
clerks  to  consider  them,  and  to  make  ade-' 
cision  thereon;  and  the  statute  is  mandatory 
in  regard  to  their  decision — "their  decision 
shall  be  final." 

As  to  the  suggestion  of  complications 
which  may  arise  if  rival  nominations  con- 
tinue to  be  made  and  nomination  papers 
continue  to  be  filed  up  to  the  limit  of  the 
statute,  we  have  only  this  to  say:  That  we 
are  not  speculating  over  the  statute  to  ascer- 
tain whether  it  Is  so  contrived  as  to  provide 
for  every  conceivable  contingency.  We  are 
considering  only  the  case  presented  in  this 
record.  Here  there  were  only  two  rival  nom- 
inations, and  both  candidates  and  their 
friends  had  Invoked  the  Jurisdiction  of  the 
tribunal  provided  by  the  statute.  That  tribu- 
nal, so  far  as  we  have  been  advised,  and  as 
it  is  to  be  presumed,  proceeded  strictly  with- 
in the  statute  to  a  decision,  and  the  statute 
says  that  such  decision  shall  be  final.  When 
the  ofl3cIals  whom  the  statute  designated 
ivere  called  together  to  determine  that  con- 
troversy, and  had  proceeded  In  due  course  to 
a  decision,  their  functions  as  to  that  contro- 
versy were  at  an  end.  This  was  the  view 
taken  by  this  court  in  State  ex  reL  v.  Don- 
newbrth,  21  Ohio  St.  216,  and  a  like  principle 
was  applied  in  State  ex  rel.  v.  Miller,  62 
Ohio  St.  436,  57  N.  B.  227,  78  Am.  St  Rep. 
732.  The  following  authorities  also  cited  by 
counsel  for  the  defendant  support  the  same 
conclusion:  McCrary  on  Elections,  {?  267, 
268;  Roemer  v.  Canvassers,  90  Mich.  27,  51 
N.  W.  267;  Bowen  ▼.  Hixon,  45  Mo.  340. 
This  court  held  in  Chapman  v.  Miller  et  al., 
52  Ohio  St  166,  176,  39  N.  E.  24,  that  "the 
statute  provides  that  the  questions  shall  be 
summarily  decided,  and  that  the  decision 
stiail  be  final";  that  is,  that  the  decision  is 
conclusive,  not  subject  to  review.  This  was 
the  construction  then  given  to  the  section 
now  under  review,  and  It  was  followed  in 
Randall  et  al.  v.  State,  64  Ohio  St  57,  59  N. 
E.  742,  ail  the  Judges  concurring. 

We  are  therefore  unable  to  perceive  that 
the  meeting  of  supervisors  and  clerks  In 
September  had  any  authority  to  reconsider 
the  controversy  after  it  bad  been  decided  in 


May,  and  after  the  meeting  which  bad  been 
called  to  decide  that  controversy  had  ad- 
journed sine  die. 

Demurrer  to  answer  overruled,  and  petition 
dismissed. 

SPEAR,  O.  J.,  and  DAVIS,  PRICE,  and 
SUMMERS,  JJ.,  concur. 


0-19  N.  T.  «75) 

McHUGH  V.  MANHATTAN  RT.  CO. 

(Court  of  Appeals  of  New  Xork.    Nov.  19^ 
1904.) 

IBJUBT    TO'XlCPLOTfi  —  QUESTION    FOB   iVBY— 
NEQLIGENCE    OF   SUPEBINTBNDENT. 

1.  Where  there  is  evidence  that  plaintiffs  de- 
cedent, when  last  seen,  was  about  to  make  a 
coupling  between  a  car  and  an  engine ;  that  no 
one  saw  him  come  out;  that  the  coupling  was 
made;  and  that  his  body  was  found  at  abont 
the  place  where  it  was  made — the  time  when 
and  the  maimer  in  which  the  accident  happened 
to  him  through  alleged  negligence  of  defendant 
railroad  company  in  starting  its  train  is  a  ques- 
tion for  the  jury. 

2.  Where  one,  in  the  absence  of  the  regular 
train  dispatcher,  had  been  accustomed  fw  three 
years  to  perform  his  duties,  bis  act  in  starting  a 
train  while  plaintiff's  decedent  waa  coupling  or 
attempting  to  withdraw  to  a  place  of  safety 
was  not  a  mere  detail  of  work,  under  the  em- 

floyera'  liability  act  (I^aws  1902,  p.  1748,  C  600, 
1),  but  that  of  a  superintendent  for  whose 
negligence  the  railway  would  be  liable. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department 

Action  by  Kate  McHugh,  administratrix 
of  Frank  McHugh,  against  the  Manhattan 
Railway  Company.  From  a  Judgment  of 
the  Appellate  Division  (85  N.  T.  Supp.  184) 
affirming  a  Judgment  for  defendant  plain- 
tiff -  appeals.    Reversed, 

Herbert  C.  Smyth  and  Millard  F.  Tomp- 
kins, for  appellant  Joseph  H.  Adams  and 
Charles  A.  Gardiner,  for  respondent 

CTJLLEN,  C.  J.  This  action  is  brought  un- 
der the  employers'  liability  act  (chapter  600 
p.  1748,  Laws  1902),  the  plainUfT  having 
given  tlie  notice  to  the  defendant  required 
by  that  statute.  The  plaintiff's  Intestate 
was  a  coupler  in  the  employ  of  the  defend- 
ant In  Its  yard  at  Rector  street  in  the  city 
of  New  York.  At  this  point  the  elevated 
trains  coming  from  the  north  were  switched 
over  to  the  north-bound  track.  An  engine 
stood  on  that  track,  ready  to  be  attached 
to  what  had  been  the  rear  of  the  Incoming 
train.  When  the  train  was  brought  to  a 
stop,  the  engine  was  Imcked  down  to  the 
train  and  coupled  with  it,  while  the  engine 
at  the  other  end  of  the  train  was  detached. 
The  deceased's  business  was  to  couple  the 
waiting  engine  to  the  train.  In  the  per- 
formance of  this  duty,  it  was  necessary  for 
him  to  go  between  the  engine  and  the  car 
platform,  couple  the  drawbar  on  the  engine 
to  that  on  the  car  by  a  link  and  pin,  connect 
the  two  pieces  of  vacuum  hose  by  which 
the   brakes  are   operated,  and  fasten    two 
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safety  chains  frdm  the  engine  to  tbe  etar, 
•one  being  on  each  side  of  tbe  car.  At  this 
yard  one  Coleman  was  the  train  dlspatcber. 
By  the  roles  of  the  company,  he  hafl  "chaige 
of  the  yard  and  the  stdlngs  at  stations  where 
trains  are  made  np,  the  movement  of  trains 
therein  and  of  the  yard  force  employed  at 
those  points."  Bnle  18S.  The  englnemmi 
were  directed  to  obey  the  orders  Of  the  "train 
■dispatcher  in  regard  to  shifting,  making  up 
trains  and  starting  from  terminals  while 
•engines  are  in  train  service."  Rule  123.  It 
was  the  dnty  of  the  train  dispatcher  to 
«tand  on  the  platform,  where  he  could  ob- 
serve the  coupling  of  tbe  fresh  engine  to 
<the  train.  When  that  was  done,  and  the 
time  for  departure  had  arrived,  by  pressing  a 
button  he  sounded  an  electric  gong  which 
notified  the  conductor  and  guards  on  the 
train  that  the  train  was  ready  tu  start.  The 
signal  to  start  was  thereupon  transmitted 
by  the  guards  and  conductor  to  the  engineer, 
who  would  then  start  the  train.  In  the 
•ordinary  operation  of  the  road,  about  two 
minutes  elapsed  from  tbe  time  the  train 
entered  the  station  from  the  north  till  it 
started  on  its  return  trip.  CJoleman  discliar- 
sed  other  duties,  which  at  times  required 
bim  to  turn  over  tbe  management  and  dis- 
patch of  the  trains  to  his  telegraph  operator 
-or  train  clerk,  one  Flanagan,  who  acted  for 
Coleman  on  this  occasion.  Such  was  tbe 
ordinary  course  of  business  as  It  had  con- 
tinued for  three  years.  On  the  occasion  of 
the  accident  which  Is  the  subject  of  this 
J3uit.  the  plalntlflCs  Intestate  wAa  last  seen 
between  the  car  and  the  engine,  apparently 
about  to  make  tbe  coupling.  Shortly  after 
Flanagan  sounded  tbe  gong  for  tbe  train 
to  move,  and  after  tbe  signal  bad  been  trans- 
mitted by  tbe  guards  and  conductor  to  the  en- 
^neer,  the  train  started.  In  a  very  short  pe- 
riod a  cry  was  beard  from  underneath  the  car, 
tbe  train  stopped,  and  deceased  was  found 
crushed  at  the  rear  truck  of  the  forward 
■car.  The  engineer  testified  that  about  eight 
seconds  elapsed  irom  tbe  time  tbe  dispatcher 
«ounded  the  gong  till  the  train  started  and 
he  heard  the  cry  of  the  deceased.  A  wit- 
ness not  connected  with  the  road  says  that 
about  a  second  of  time  elapsed  between  the 
two  occurrences.  The  engineer  states  that 
bis  engine  moved  some  10  or  11  feet  before 
he  stopped  it  On  gobig  to  the  rear  of  bis 
engine  he  found  that  tbe  coupling  bad  been 
completely  effected.  Flanagan  was  not  put 
on  tbe  stand  by  either  side.  At  the  close  of 
the  evidence  the  court  dismissed  tbe  com- 
plaint, and  this  ruling  has  been  affirmed  by 
the  Appellate  Division  by  a  divided  court 

It  is  quite  evident  that  there  are  three 
•questions  involved  In  this  case:  (1)  The  suf- 
ficiency of  the  evidence  to  show  how  the  ac- 
cident happened.  (2)  If  it  happened  while 
tbe  deceased  was  coupling  the  train,  or  be- 
fore be  bad  withdrawn  from  between  the  car 
and  engine  to  a  place  of  safety,  was  Flana- 
gan negligent  in  giving  the  signal  for  the 


train  to  start?  (3)  Was  the  defendant,  un- 
der the  statute,  liable  for  Flanagan's  negli- 
gence In  this  respect?  As  to  tbe  second  ques- 
tion, the  learned  Appellate  Division  was  of 
opinion  that  if  Flanagan  started  the  train 
before  the  deceased  had  withdrawn  from  be- 
tween tbe  car  and  engine,  he  was  guilty  of 
negligence,  or  at  least  tbe  Jury  might  so  find. 
We  think  tbe  proposition  too  clear  to  require 
any  discussion.  The  third  question — as  to 
the  liability  of  the  defendant  for  the  negli- 
gence of  Flanagan — ^the  learned  court  did  not 
determine,  but  placed  its  decision  affirming 
the  nonsuit  below  on  the  ground  that  the 
plaintiff  had  not'  shown  where  the  deceased 
was  at  the  time  Flanagan  had  sounded  the 
gong,  or  that  he  was  then  actually  engaged 
in  his  work.  It  was  said  by  tbe  learned 
court:  "It  is  as  reasonable  to  suppose  that 
he  [deceased]  had  stepped  back  from  the  car, 
bavlng  completed  bis  work  of  coupling  the 
train  with  tbe  engine,  and  that  In  some  way 
his  clothing  was  caught  by  the  train,  or  as 
the  train  started  he  slipped  and  fell,  or  that 
he  attempted  to  cross  between  the  engine  and 
the  car  to  the  platform,  as  It  is  to  suppose 
that  the  starter  started  the  train  when  tbe 
deceased  was  between  the  engine  and  the 
car."  To  this  view  we  cannot  assent.  It 
was  a  question  of  fact  for  the  Jury  to  deter- 
mine how  the  accident  occurred.  We  con- 
cede that  there  must  be  some  evidence  upon 
which  the  jury  can  base  its  determination, 
and  that  determination  must  not  be  mere  con- 
jecture. But  the  only  person,  with  the  pos- 
sible exception  of  Flanagan,  who  knew  the 
exact  position  of  the  deceased  when  the 
train  started,  was  the  deceased  himself.  "If 
he  had  survived  tbe  accident  it  would  have 
been  necessary  for  him,  In  order  to  meet  the 
burden  of  proof,  to  state  what  he  did  and 
what  he  tried  to  do,  fully  and  explicitly;  but, 
as  he  is  dead,  less  evidence  Is  required  of  his 
I>ersoual  representatives."  Schafer  v.  May- 
or, etc.,  of  N.  Y.,  154  N.  Y.  468,  48  N.  B.  749. 
Tbe  last  position  In  which  the  deceased  was 
seen  before  the  accident  was  standing  at  tbe 
platform  of  the  car,  ready  to  make  the  coup- 
ling. That  he  went  between  the  cars  and 
made  the  coupling  Is  certain,  not  only  from 
the  testimony  of  the  engineer  of  tbe  train, 
but  from  the  fact  that  the  train  moved;  and 
there  is  no  evidence  to  show  that  from  that 
position  be  ever  came  out  If  the  engineer's 
estimate  of  the  distance  bis  engine  moved — 
10  or  11  feet — ^is  correct  the  place  where  tbe 
deceased  was  found  imder  the  cars  would 
seem  to  Indicate  that  he  had  been  struck 
down  at  the  very  place  where  he  made  the 
coupling.  In  addition  to  this,  when  there  is 
considered  tbe  very  brief  period  of  time  dur- 
ing which  the  deceased  was  compelled  to  do 
the  several  parts  of  bis  work — putting  the 
link  through  the  drawheads,  connecting  the 
vacuum  hose,  and  fastening  tbe  safety  chains 
— ^we  think  tbe  jury  might  well  have  found 
that  the  train  was  started  before  the  deceas- 
ed, after  the  completion  of  bis  worlc,  bad 
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been  aWe  to  get  out  from  between  the  cars. 
It  may  be  conceded  that,  apart  from  the 
proTisioDB  of  the  employers'  liability  act,  the 
defendant  would  not  have  been  liable  to  its 
employes  for  the  negligence  of  either  Ck>leman 
or  Flanagan.  Loughlln  v.  State  of  N.  T.,  105 
N.  T.  159, 11  N.  B.  371.  By  that  statute,  how- 
ever, a  new  liability  was  Imposed  on  the  mas- 
ter. Section  1  gives  an  employe  or  his  per- 
sonal representative,  in  case  the  injury  re- 
sults in  death,  the  right  to  compensation 
where  he  has  been  injured  by  reason  "of  the 
negligence  of  any  person  in  the  service  of  the 
employer  Intrusted  with  and  exercising  super- 
intendence, whose  sole  or  principal  dnty  Is 
that  of  superintendence,  en*  In  the  absence 
of  such  superintendent,  of  any  person  acting 
as  superintendent  with  the  authority  or  con- 
sent of  such  employer,"  The  learned  coun- 
sel for  the  respondent  concedes  that  Coleman 
was  a  superintendent,  within  the  terms  of 
the  statute.  Coleman's  own  evidence  was 
sufficient  to  Justify  a  finding  that  the  defend- 
ant consented  to  Flanagan's  acting  as  his  sub- 
stitute in  starting  the  trains  from  the  yard. 
But  the  learned  counsel  for  the  respondent 
contends  that  the  particular  duty  of  seeing 
that  the  coupling  was  made  and  the  coupler 
safely  withdrawn,  and  thereupon  grlving  the 
signal  to  start  the  train,  whether  performed 
py  Coleman  or  Flanagan,  was  not  in  the  na- 
ture of  superintendence,  but  merely  a  detail 
of  the  work,  for  negligence  in  the  discharge 
of  which  duty  by  either  employe  the  defend- 
ant was  not  liable  under  the  statute.  This 
is  the  most  serious  question  presented  by  the 
case.  Doubtless,  had  the  train  been  started 
by  the  engineer  without  a  signal,  or  had  the 
conductor  or  one  of  the  guards  improperly 
given  a  signal  for  the  train  to  move,  it  would 
have  been  the  act  of  a  fellow  servant,  and 
the  defendant  would  not  have  been  liable 
therefor.  But  it  does  not  follow  that  the  act 
of  a  train  dispatcher  in  sending  out  the  train 
Is  to  be  regarded  in  the  same  light,  or  as  of 
the  same  character.  There  are  many  acts, 
the  nature  of  which  is  such  as  to  clearly  es- 
tablish their  character,  whether  of  ordinary 
labor  or  of  superintendence,  and  this  regard- 
less of  whether  the  act  may  be  done  on  a 
particular  occasion  by  a  superintendent  or  by 
an  ordinary  workman.  On  the  other  hand, 
there  are  many  acts  which  are  indeterminate 
In  their  character,  and  whether  they  are  to 
be  deemed  acts  of  superintendence  or  not 
may  depend  on  the  manner  in  which  the  busi- 
ness Is  conducted,  and  the  rank  and  position 
of  the  employe  to  whom  the  performance  of 
those  acts  is  intrusted.  Thus  we  said  in 
Eaton  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  163  N.  T. 
391,  67  N.  E.  609,  79  Am.  St.  Rep.  600:  "The 
question  whether  a  faulty  act  or  omission 
complained  of  is  negligence  In  the  discharge 
of  the  duty  of  the  master,  as  such,  or  Is  a 
detail  of  the  work,  may  depend  on  the  man- 
ner in  which  the  work  Is  carried  on."  In  the 
present  case,  under  the  defendant's  rules  al- 
ready quoted,  and  the  ordinary  conduct  of  its 


business,  the  making  up  of  the  trains  and 
their  dispatch  from  the  yard  were  functions 
imposed  on  the  superintendent  or  train  dis- 
patcher as  a  part  of  his  duty  as  such.  Both 
were  duties  or  functions  of  siy)erintendence. 
The  failure  of  Flanagan,  if  there  were  such, 
was  in  his  failure  to  properly  supervise  the 
preparation  of  the  train,  and  in  failing  to  as- 
certain that  the  engine  had  been  connected 
with  the  cars,  and  that  the  employe  engaged 
in  that 'labor  had  withdrawn  to  a  place  of 
safety.  If  he  had  done  this  work  properly, 
and  the  accident  had  been  caused  by  mistake 
of  some  other  employe  in  transmitting  Flana- 
gan's directions,  the  question  would  t>e  en- 
tirely different.  Hankins  v.  N.  Y.,  L..  B.  & 
W.  R.  Co.,  142  N.  Y.  416,  37  N.  B.  466,  25 
Ik  R.  A.  896,  40  Am.  St  Rep.  616.  The  case 
at  bar  is  quite  similar  to  one  decided  by  the 
Supreme  Court  of  Massachusetts  imder  a 
statute  substantially  the  same  as  our  own. 
In  Davis  v.  N.  Y.  &  N.  H.  R.  Co.,  159  Mass. 
532,  84  N.  E.  1070.  the  plaintiff  was  one  of  a 
gang  of  workmen  employed  in  repairing 
tracks.  It  was  the  duty  of  the  foreman  of 
the  gang  to  warn  the  workmen  of  the  ap- 
proach of  trains.  By  failure  to  give  such 
warning,  the  plaintiff  was  run  down.  A  re- 
covery by  the  plaintiff  was  upheld.  There 
may  not  be  entire  harmony  between  the  vari- 
ous Massachusetts  decisions  that  have  arisen 
mider  this  legislation.  Possibly  they  give 
more  weight  to  the  consideration  of  the  gen- 
eral character  of  the  foremen's  or  superin- 
tendents' duties,  and  less  to  the  character  of 
the  particular  act  In  which  the  misconduct 
occurs,  than  we  would  be  disposed  to  accord 
to  those  factors.  Nevertheless  the  case  cited 
seems  well  Justifled  on  principle,  and  its  au- 
thority has  not  been  impaired  by  any  subse- 
quent decisions  of  the  Massachusetts  courts. 
The  Judgment  should  be  reversed  and  a 
new  trial  granted;  costs  to  abide  the  event 

O'BRIEN,   BABTLETT,   HAIGHT,  MAR- 
TIN, VANN,  and  WERNER,  JJ.,  concur. 

Judgment  reversed,  etc. 


a79  N.  Y.  3Se) 
MEAD  V.  COOIilDGE  et  al. 
(Court  of  Appeals  of  New  York.     Nov.  15, 
1904.) 

WnX—CONSTBUCTION— TRUST   lOTnDS— DEATH 
OT    BENEFICIABIES. 

1.  Testator  devised  the  whole  of  his  residuary 
estate  to  executors  to  create  four  independent 
trusts,  one  for  the  benefit  of  testator's  son.  On 
the  death  of  the  other  beneficiaries  the  corpus  of 
each  trust  estate  was  to  be  added  to  that  of  the 
son,  and  on  bis  death  his  trust  fund  was  to  be 
paid  to  the  next  of  kin  of  testator  then  living. 
The  other  trust  funds  were  also  to  be  so  dis- 
tributed as  they  might  from  time  to  time  be 
added  to  the  trust  fund  designated  for  testator's 
son.  It  was  also  provided  that,  if  tl)e  son  died 
before  testator,  his  fund  was  to  be  paid  to  tes- 
tator's next  of  kin  at  the  time  of  testator's 
death.  BeJd,  that  on  the  death  of  the  son  after 
the  testator,  but  before  that  of  the  beneficiaries 
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in  the  other  three  trusts,  the  principal  of  each 
fiind  on  the  death  of  the  beneficiaries  passed  to 
testator's  next  of  kin. 

Appeal  from  Sopreme  Court,  Appellate  Di- 
vision. Third  Departmrait 

Action  by  Boyal  P.  Mead  against  Jonathan 
M.  Coolidge  and  others.  From  a  judgment 
of  the  Appellate  Division  (86  N.  Y.  Supp. 
1140),  aflSrmlng  a  Judgment  of  the  Bpedal 
Term  constmlng  the  will  of  Oeoi^e  W.  Lee, 
plalntur  appeals.    AfiOrmed. 

The  will  of  George  W.  Lee,  who  died  on 
May  7,  1901,  provided  for  the  disposition  o£ 
his  residuary  estate  as  follows: 

"Sixth.  All  the  rest  and  residue  of  my  es- 
tate whatever,  both  real  and  personal,  and 
wherever  situate,  1  give,  devise  and  bequeath 
to  the  executors  hereof  In  trust,  however,  to 
use  and  dlsiwse  of  the  same  as  follows, 
viz.:  The  said  executors  (as  trustees)  shall 
at  once  divide  said  'rest  and  residue'  Into 
four  separate  trust  funds  and  they  shall 
thereupon  designate  one  of  such  funds  for 
my  brother,  James  Lee,  another  for  my  sis- 
ter, Sarah  Snyder,  another  for  my  sister, 
Nancy  Holland,  and  the  other  for  my  son. 
Forest  T.  Lee.  Each  of  the  trust  funds  des- 
ignated for  my  brother  and  sisters  shall  be 
of  such  an  amount  as  shall  be  deemed  by 
the  said  trustees  amply  sufficient  to  produce 
a  net  Income  of  three  hundred  dollars  ($300) 
per  year.  The  trust  fund  designated  for  my 
said  son  shall  include  all  of  such  'rest  and 
residue'  which  shall  remain  after  taking 
therefrom  the  amounts  necessary  to  provide 
the  three  funds  for  my  brother  and  sisters," 
etc. 

The  seventh  paragraph  directed  the  Invest- 
ment of  the  trust  funds  tor  his  brother  and 
sisters,  the  payment  to  each  beneficiary  of 
the  sum  of  $300  per  year,  and  that  the  sur- 
plus Income  of  each  trust  fund  should  be 
added  to  the  Income  of  the  trust  fund  to  be 
designated  for  his  son,  and  should  be  dis- 
posed of  in  the  manner  directed  for  the  in- 
come of  that  fund.  It  then  provided  that, 
"upon  the  death  of  the  beneficiary  (my  broth- 
er or  sister)  for  whom  the  trust  fund  shall 
have  been  designated,  the  principal  of  said 
trust  fund  shall  be  added  to  the  principal 
of  the  trust  fund  to  be  designated  for  my 
said  son,  and  thereafter  shall  be  held,  used 
and  disposed  of  by  the  said  trustees  in  the 
manner  hereinafter  provided  for  the  disposi- 
tion of  the  principal  of  the  said  trust  fund 
to  be  designated  for  my  son."  In  the  ninth 
paragraph,  the  principal  of  the  trust  fund 
designated  for  the  son,  upon  his  death,  was 
to  be  paid  over  to  the  next  of  kin  of  the  tes- 
tator and  he,  further,  directed  that  "the 
proTlslons  in  this  paragraph  contained,  pro- 
viding for  the  final  disposition  of  the  prin- 
cipal of  the  trust  fund  to  be  designated  for 
my  son,  shall  be  construed  to  apply  to  and 
regulate  the  disposition  of  the  principal  of 
the  trust  funds  to  be  designated  for  my 
brother  and  sisters,  as  such  last  mentioned 
trust  funds  may  from  time  to  time  be  added 


to  the  trust  fund  designated  for  my  son." 
Tbe  tenth  paragraph  provided  for  the  disposi- 
tion of  these  trust  funds,  in  the  event  that 
the  testator's  son  should  not  survive  him,  in 
the  following  language: 

"Tenth.  In  the  event  that  my  said  son. 
Forest  T.  Lee,  shall  not  survive  me,  I  give, 
devise  and  bequeath  to  my  next  of  kin 
•  •  •  the  portion  of  my  estate  which,  if 
my  son  had  survived  me,  would  have  con- 
stituted the  trust  fund  hereinafter  directed 
to  be  designated  for  him;  including  hweln 
the  principal  of  each  of  the  trust  funds 
mentioned  in  the  'Seventh'  paragraph  here- 
of, upon  the  death  of  the  beneficiary  for 
whom  such  fund  shall  have  been  designated, 
and  also  the  principal  of  the  trust  fund  men- 
tioned in  the  'Fourth'  paragraph  hereof,  in 
the  event  of  the  death  of  said  Kate  Ide, 
before  she  shall  arrive  at  the  age  of  twenty-- 
one  years." 

The  testator  left,  him  surviving,  a  son,  his 
only  child,  and,  as  his  next  of  kin,  the  broth- 
er and  two  sisters  mentioned  in  his  will, 
and  certain  children  of  other  brothers  and 
sisters.  The  son  died'' unmarried  and  Intes- 
tate in  February,  1902.  Nancy  Holland,  the 
Bister,  died  In  Blarch,  1802.  The  brother, 
James  Lee,  died  In  October,  1902.  The  oth- 
er sister,  Mrs.  Snyder,  still  survives.  The 
plalntift  Is  a  brother  of  the  testator's  first 
wife,  who  was  the  mother  of  Forest  Lee, 
testator's  only  child,  and  he  has  brought  this 
action  for  the  construction  of  the  will;  claim- 
ing that,  as  to  the  three  trust  funds  created 
by  the  testator  for  his  brother  and  sisters, 
he  died  without  having  disiposed  of  them, 
in  the  event  that  has  actually  happened. 
Judgment  was  rendered  against  his  conten- 
tion by  the  trial  court,  and  that  judgment  tfie 
Appellate  Division,  In  the  Third  Department, 
has  affirmed. 

A.  Armstrong,  for  appellant  Bdward  M. 
Angell,  for  respondents  Sarah  J.  Snyder  et 
al.  C.  H.  Sturges,  for  respondent  A.  A. 
Howard.  Stephen  Brown,  for  respondent 
executors. 

GRAT,  J.  (after  stating  the  facts).  I  en- 
tertain no  doubt  as  to  the  correctness  of  the 
judgment  lii  this  case.  It  is  not  reasonably 
possible,  upon  the  reading  of  this  will,  to 
say  that  the  testamentary  scheme  is  not 
manifest.  It  is  clear  that  the  testator  pro- 
posed, in  the  event  of  his  son's  death,  that 
all  of  the  residuary  estate  of  which  be  was 
disposing  should  go  to  his  next  of  kin — a 
description  which,  in  the  event  of  bis  having 
descendants,  should  be  restricted  to  them, 
as  he  specifically  directs  In  the  eleventh 
clause.  The  event  that  has  happened  Is  the 
death  of  his  son  childless  before  that  of  ei- 
ther of  testator's  brother  or  sisters  for  whom 
the  trust  funds  in  question  were  created. 
This  fact  furnishes  the  basis  for  the  appel- 
lant's argument  that  the  situation  which 
actually  arose  has  not  been  provided  for.  In 
eCCect;  it  is  argued  that  there  is  no  express 
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gift,  and  none  can  be  Implied,  of  the  time 
truBt  funds  In  the  event  which  baa  happened, 
and  hence  as  to  so  much  of  his  residuary  es- 
tate the  testator  has  died  intestate.  It  Is 
true,  of  course,  that  the  particular  event 
which  has  happened  is  not  described  In  the 
will,  and  that  we  may  Infer  that  the  testator 
did  not  suppose  that  his  son  would  fail  to 
survive  the  older  lives;  but  that  will  not 
suffice  to  defeat  the  evident  testamentary 
scheme.  This  Is  not  like  the  cases  to  which 
the  appellant  refers  us,  and  which  Temoa 
▼.  Vernon,  63  N.  T.  351,  and  more  recently 
Brown  t.  Qulntard,  177  N.  T.  76,  68  N.  a 
226,  conspicuously  illustrate,  where  there 
was  no  gift  whatever  of  the  remainder.  If 
we  consider  the  seventh  dause,  we  find  this 
provision  for  the  disposition  of  the  trust 
funds  created  for  the  testator's  brother  and 
sisters  upon  the  death  of  a  beneficiary,  name- 
ly, that  "the  principal  of  said  trust  fund 
shall  be  added  to  the  principal  of  the  trust 
fund  to  be  designated  for  my  said  son,  and 
thereafter  shall  be  held,  used  and  disposed 
of  by  the  said  trustees  in  the  manner  here- 
inafter provided  for  the  disposition  of  ttte 
principal  of  the  said  trust  fund  to  be  des- 
ignated for  my  son."  There  is  no  dispute 
about  the  right  of  the  testator's  next  of  kin- 
to  the  principal  of  the  son's  trust  fimd  under 
the  provisions  of  the  ninth  clause,  which 
contains  the  gift  to  them,  and  In  that  clause 
we  have  the  pertinent  language  that  the 
provision,  for  the  final  distribution  of  the 
principal  of  the  son's  trust  fund  "shall  be 
construed  to  apply  to  and  regulate  the  dis- 
tribution of  the  principal  of  the  trust  funds 
for  my  brother  and  sisters,  as  such  last 
mentioned  trust  funds  may  from  time  to 
time  be  added  to  the  trust  fund  designated 
for  my  son,"  etc.  Then,  in  the  tenth  clause, 
we  find  the  testator  providing,  if  his  son 
should  not  survive  him,  for  the  gift  to  his 
next  of  kin  of  "the  portion  of  my  estate 
which  •  •  •  would  hp.ve  constituted  the 
trust  fund  hereinbefore  directed  to  be  desig- 
nated for  him;  including  herein  the  princi- 
pal of  such  of  the  trust  funds  mentioned  in 
the  'Seventh'  paragraph  hereof,  upon  the 
death  of  the  beneficiary."  Now,  these  vari- 
ous provisions  would,  without  any  doubt 
whatever,  imply  the  gift  in  remainder  of  the 
several  trust  funds  to  the  testator's  next 
of  kin,  were  It  not  that  In  the  seventh  and 
ninth  clauses  the  direction  is  contained,  or 
the  fact  Is  assumed,  that,  upon  the  death  of 
a  beneficiary,  his  or  her  trust  fund  should 
be  added  to  the  son's  trust  fund.  Hence  the 
contention  of  the  appellant  that  as  the  son's 
trust  fund  by  reason  of  the  event  of  his 
earlier  death,  is  nonexistent,  the  inability  to 
comply  with  the  direction  of  these  clauses 
by  the  prior  addition  of  each  trust  fund,  as 
It  fell  in,  to  the  son's  fund,  results  in  a 
failure  to  have  made  a  final  disposition  there- 
of. There  may  be  room  for  such  an  argu- 
ment, hut  I  do  not  perceive  its  force.  While 
the  courts  will  not  make  wills  for  testators 
whose  testamentary  expressions  are  unin- 


telligible or  hopelessly  conflicting,  or  defect- 
ive to  so  great  an  ext«it  as  to  come  under 
the  condemnation  of  accepted  rules  for  the 
construction  of  wills,  they  will  adopt  a 
meaning  which  effectually  and  lawfully  dis- 
poses of  the  property  according  to  a  manifest 
intention  of  the  testatw.  The  only  difiSculty 
In  this  case  Is  that  a  condition  Intermediate 
between  the  creation  and  the  eventual  vest- 
ing of  the  estate  In  those  designated  to  en- 
joy It  in  remainder  became  Impossible.  It 
CouM  not  be  added  to  the  trust  estate  creat- 
ed for  the  testator's  son,  for  that  had  fallen 
In  and.  had  been  disposed  of.  But  evidently 
that  was  not  of  the  essence  of  the  testator's 
gift  At  most,  it  must  be  regarded  as  In- 
cidental to  the  testator's  plan,  and  as  meas- 
uring a  period  of  time  within  which  the 
rights  of  the  testator's  next  of  kin  would 
still  be  contingent  We  have  observed  that 
that  class  was  to  take,  if  the  testator's  son 
failed  to  survive  him;  and  that  is,  In  my 
Judgment,  such  conclusive  evidence  of  an 
Intention  to  give  all  of  the  residuary  estate 
to  the  testator's  next  of  Un,  If  he  bad  no 
descendants  through  his  child,  as  to  support 
a  gift  by  Implication  In  the  event — which 
lias  now  happened — of  his  son's  falling  to 
outlive  the  periods  of  the  trust  estates  creat- 
ed for  his  uncle  and  aunts.  The  condition 
that  they  should  severally  be  added  to  the 
son's  estate  became  Impossible  of  perform- 
ance, and  as,  In  Itself,  it  was  not  one  essen- 
tial to,  but  merely  suspensive  of  the  vesting 
of,  the  gift.  It  ^ould  be  disregarded.  If  a 
minor  part  of  fbe  testamentary  plan,  as  I 
think  it  to  be,  it  must  be  subordinated  to  the 
effectuation  of  that  plan. 

We  might  hold,  from  the  irresistible  evi- 
dence of  the  testator's  intention,  that  there 
was  a  gift  by  implication  of  the  trust  estates 
as  they  fell  In,  or,  perhaps  more  correctly, 
that  the  direction  in  the  seventh  and  ninth 
clauses  was  not  an  essential  condition  of  a 
right  in  the  next  of  kin  to  take,  and  that 
the  prior  death  of  the  son  merely  accelerated 
the  vesting  of  the  estates  In  the  members  of 
that  class. 

.  For  these  reasons,  I  advise  the  affirmance 
of  the  Judgment  Under  the  circumstances, 
I  think  no  costs  should  be  awarded. 

CUIiLEN,  C.  J.,  and  O'BRIKN,  MARTIN, 
and  WERNKR,  JJ.,  concur.  BARTLKTT 
and  VANN,  JJ.,  not  voting. 

Judgment  affirmed. 


079  N.   T.  596) 

GOLDBERG  v.  MARKOWITZ  et  aL 

(Court  of  Appeals  of  New  York.     Nov.  2^ 
1904.) 

APPBAI/— PBACTICE— CAMWDAB. 

1.  On   appeal    from   a   judgment   for   money, 
where  no  extraordinary  circumstances  or  ques- 

J[  1.  See  Appeal  and  Error,  voL  I,  Cent.   Dlx-  El 
1,  ?io« 
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Uons  of  public  importance  are  Involved,  the 
cauae  will  not  be  added  to  the  existine  calendar, 
thoagh  appellants  are  entitled  to  prelerenoe. 

Appeal  from  Supreme  Oourt,  Appellate  Di- 
Tlslon,  Flrot  Department 

Action  by  Mannel  Goldberg  against  Mary 
Markotritz  and  others.  From  the  judgment; 
defendants  appeaL  Motion  to  put  on  calen- 
dar and  prefer  under  C!ode  Civ.  Ptoc  |  781, 
snbd.  *,  and  section  793.    Denied. 

George  O.  CofBn,  for  tbe  motion.  Abra- 
bam  H.  Sarasohn,  opposed. 

HAIGHT,  J.  This  case  is  «itltled  to  pref- 
ence  under  section  791,  subd.  4,  Code  Clr. 
Proc.,  but  it^s  not  upon  tbe  present  calendar. 
Tbe  judgment  la  for  a  sum  of  money,  in- 
TolTing  no  question  of  public  importance. 
It  Is  not  our  practice  to  add  cases  to  tbe 
existing  calendar,  even  though  they  are  en- 
titled to  preference,  unless  some  questlpn  of 
public  Importance  Is  Involved,  or  tb6  circum- 
stances are  extraordinary. 

Tbe  motion  to  prefer  and  put  case  upon  the 
calendar  should  be  denied,  with  (10  costs. 

CTJIXBN,  C.  J.,  and  GEAT,  O'BRIBN, 
BAHTLBTT,  VANN,  and  WBBNHR,  JJ,  con- 
cur. 

Motion  denied. 

(17»  N.  T.  ttS) 

BBADY  T.  J.  L.  FUI/CON  00. 

(Court  of  Appeals  of  Mew  Tork.     Nov.  22, 
1904.) 

COSTBACr— CORSTBUCnOR— OAIUlOXS. 

1.  A  contract  for  the  pnrchaae  of  stone  provid- 
ed that  the  vendor  ahoald  furnish  to  the  pnr- 
diaser  not  leas  than  5,000  and  no  more  than 
8,000  cubic  yards  of  stone,  and  that  if  more 
than  5,000  were  required,  three  weeks'  notice 
should  be  given  for  the  extra  amount,  The  ven- 
dor sued  for  a  breach  of  contract  before  5,000 
yards  had  been  delivered  Held,  that  be  could 
only  recover  damages  for  the  diiference  between 
the  stone  furnished  and  the  5,000  yards  referred 
to  in  the  contract,  there  being  no  agreement 
that  he  should  famish  the  stone  for  any  par- 
ticolar  work,  or  tot  use  in  any  particular  place, 
nor  allowing  the  vendor  to  furnish  more  than 
5,000  yards  without  notice  from  the  purchaser 
tnat  more  was  required. 

Bartlett.  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department 

Action  by  David  Ready  against  the  J.  L. 
Fulton  Company.  From  a  judgment  of  the 
Appellate  Division  (88  N.  T.  Supp.  627)  af- 
firming a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Tbe  action  Was  to  recover  damages  for 
the  bieacb  of  a  contract  by  vhieh  the  plain- 
tiff agreed  to  sell  and  deliver  stone  to  the 
defendant  The  plaintiff  claimed  upon  the 
trial  that  under  this  contract  there  were 
8,000  cubic  yards  of  stone  sold.  The  de- 
fendant claimed  that  the  quantity  was  bat 


6,000  cubic  yards.  The  court  construed  tbe 
contract  in  favor  of  the  plaintiff,  and  the 
defendant  excepted.  It  was  conceded  that 
the  plaintiff  had  delivered  2,668  cubic  yards, 
which,  at  the  price  specified,  amounted  to 
¥9,072:34.  Payments  bad  been  made  amount- 
ing to  $6,823.21,  leaving  a  balance  of  $3,- 
248.18.  A  dispute  arose  between  the  par- 
ties concerning  the  quality  of  the  stone 
being  delivered,  whether  It  was  delivered  In 
accordance  with  instructions;  the  plaintiff 
contending  that  the  stone  was  of  tbe  qual- 
ity and  kind  required  by  the  contract  the 
defendant  alleging  that  it  was  not  When 
2,668  cubic  yards  bad  been  delivered,  the  de- 
fendant refused  to  receive  any  more,  alleg- 
ing that  the  stone,  tendered  was  not  such 
as  it  was  entitled  to  under  the  contract  The 
plaintiff  claimed  that  this  refusal  was  un- 
justified, that  he  was  wrongfully  deprived 
of  profits  on  th^  remaining  6,832  yards  of  tbe 
8,000  yards,  and  claimed  judgment  for  |8,- 
581.13.  On  the  other  hand,  the  defendant 
claimed  that  the  contract  contained  a  war^ 
ranty  as  to  the  stone  sold  and  delivered, 
which  had  been  broken;  that  It  was  entitled 
to  recover  damages;  and  sought  to  set  off 
these  damages  against  the  unpaid  balance 
due  the  plaintiff.  The  jury  rendered  a  ver- 
dict In  favor  of  the  plaintiff  for  |5,977.40. 
wlilch  was  $2,728.27  more  than  the  balance 
unpaid  for  the  stone  actually  delivered,  and 
consequently  must  have  been  for  damages 
to  the  plaintiff  because  of  tbe  defendant's 
refusal  to  receive  tne  stone  tendered. 

The  contract  was  as  follows: 

•    "Buffalo,  N.  T.,  August  2nd,  1887. 

"This  agreement  signed  in  duplicate,  by 
David  Beady,  of  OU  City,  Pa.,  and  the  J. 
li.  Fulton  Company  of  Chicago.  Mr.  Ready 
agrees  to  furnish  and  the  3.  L.  Fulton  Com- 
pany agrees  to  buy  not  less  than  five  thou- 
sand and  no  more  than  eight  thousand  cubic 
yards  of  stone  from  Ready's  Quarries  at 
Oil  City,  at  a  price  of  (3.40  per  cubic  yard, 
F.  O.  B,  cars,  Buffalo,  W.  N.  Y.  &  P.  R.  R.  de- 
livery; and  the  stone  to  Include  all  such  stone 
as  may  be  required  for  face  stone,  bridge- 
seats,  coping  and  backing.  If  more  than  five 
thousand  yards  are  required,  three  weeks' 
notice  is  to  be  given  for  the  extra  amount 
Mr.  Ready  agrees  to  start  shipments  on  or 
about  August  6th,  of  five  cars  per  day,  and 
to  increase  the  same  to  an  average  of  ten 
cars  per  day  at  any  time  thereafter,  on  one 
week's  notice  so  to  do.  Terms  of  payment: 
Pay  by  New  York  draft  on  the  25th  of  each 
month  for  all  stone  furnished  In  the  preced- 
ing month.  The  specifications  for  this  work 
permit  the  use  of  stone  from  twelve  to 
thirty.  Inch  courses;  and  it  Is  agreed  that 
stone  Is  to  be  gotten  out  In  as  thick  courses 
as  possible  under  these  specifications,  as  It 
is  the  essence  of  this  contract  to  gain  this 
point  Stone  Is  to  be  as  well  quarry-squar- 
ed as  practicable  and  all  face  stone  to  have 
beds  of  at  least  one  and  one-quarter  times 
their  rise.    All  stone  to  be  acceptable  to  the 
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engineer  and  four  thousand  pounds  railroad 
weight  shall  constitute  a  cubic  yard  of  stone 
and  be  the  basis  of  payment 
"[Signed]      David  Ready, 

"J.  L.  Pulton  Company, 
"By  D.  H.  Lawton,  Vlce-Pres." 

John  Cunneen  and  V.  H.  Rlordan,  for  ap- 
pellant   Charles  A.  Dolson,  for  respondent 

MARTIN,  J.  (after  stating  the  facts). 
Practically  the  only  controversy  between  the 
parties  necessary  to  be  determined  upon  this 
appeal  Is  the  proper  construction  of  tiie  writ- 
ten agreement  made  by  and  between  them 
for  the  purchase  and  sale  of  a  quantity  of 
stone  of  not  less  than  5,000  nor  more  than 
8,000  cubic  yards.  The  defendant  received 
less  than  5,000  yards,  and  refused  to  accept 
more.  Therefore  the  question  Is  whether  the 
plaintiff  was  entitled  to  recover  damages  for 
the  defendant's  not  having  received  stone  to 
the  amount  of  8,000  yards,  or  whether  the 
recovery  should  be  limited  to  the  portion  of 
the  5,000  yards  which  the  defendant  refused 
to  receive. 

By  the  provisions  of  the  contract  the  plain- 
tiff agreed  to  sell  and  the  defendant  to  buy 
not  less  than  6,000  nor  more  than  8,000  cubic 
yards  of  stone.  It  then  stated  the  price,  the 
place  where  the  stone  was  to  be  delivered, 
and  that  it  was  to  include  such  as  might  be 
required  for  face  stone,  bridge  seats,  coping, 
and  backing.  Then  followed  the  provision 
that,  "if  more  than  five  thousand  yards  are 
required."  three  weeks'  notice  should  be  giv- 
en for  the  extra  amount  On  the  trial  the 
court  held  as  a  matter  of  law  and  charged 
the  Jury  that  under  the  written  agreement 
between  the  parties  the  defendant  was  obli- 
ged to  receive  the  full  8,000  cubic  yards  of 
stone  mentioned  therein,  that  it  was  liable 
for  damages  in  not  having  done  so,  and  re- 
fused to  charge  that  it  was  only  obliged  to 
receive  5,000  yards.  Although  parol  evidence 
was  introduced  upon  the  trial,  ostensibly  to 
aid  in  the  construction  of  the  contract  that 
evidence  was  finally  disregarded  and  ren- 
dered immaterial  by  the  court  in  directly 
holding,  as  a  matter  of  law,  that  the  plain- 
tiff was  entitled  to  recover  damages  for  the 
defendant's  refusal  to  receive  that  portion  of 
the  8,000  yards  which  It  refused  to  accept 
That  evidence  was  likewise  disregarded  by 
the  Appellate  Division,  which  also  held  that 
the  contract  was  to  be  construed  as  one  pro- 
viding for  the  furnishing  and  purchase  of 
all  the  stone  required  for  certain  work  to  be 
done  by  the  defendant  the  only  limit  being 
from  5,000  to  8,000  cubic  yards.  We  are  un- 
able to  perceive  how  this  contract  can  be 
limited  or  extended  by  reason  of  the  defend- 
ant's necessity  in  regard  to  any  particular 
Job  or  work.  No  work  was  described  there- 
in; none  was  referred  to,  or  in  any  way 
uiade  to  constitute  an  element  of  the  agree- 
ment between  the  parties.  The  court  below 
seems  to  have  reached  the  conclusion  that 


the  defendant's  liability  under  this  agreement 
was  governed,  not  by  the  language  employed 
therein,  but  by  some  unmentioned  situation 
of  the  defendant  and  its  necessities  under 
some  particular  contract  or  In  relation  to 
some  particular  work  that  was  being  carried 
on  or  performed  by  it  for  some  third  person. 
We  do  not  understand  how  it  is  possible  to 
extend  or  control  this  contract  upon  the  the- 
ory tltat  the  stone  to  be  furnished  by  the 
plaintiff  was  required  for  some  particular 
work.  The  argument  is  that  the  word  "re- 
quired," as  used  in  the  contract  refers  not 
to  the  demand  or  requirement  of  the  de- 
fendant, but  to  its  necessities  in  performing 
some  individual  contract.  We  think  the  con- 
tract is  not  susceptible  of  any  such  construc- 
tion. 

It  is  to  be  observed  that  Jhe  vyrltten  Instru- 
ment executed  by  the  parties  contains  no 
agreement  upon  the  part  of  either  the  plahi- 
tlff  or  the  defendant  that  the  former  shall 
furnish  the  latter  stone  for  any  particular 
work,  or  to  be  used  in  any  particular  place. 
Nor  does  it  contain  any  provision  authoriz- 
ing the  plaintiff  to  furnish  more  than  5,000 
yards  unless  the  defendant  should  give  notice 
that  more  than  that  amount  was  required  by 
It.  The  contract  is  a  mere  personal  agree- 
ment between  the  parties,  making  no  refer- 
ence to  any  particular  work  or  particular 
condition  of  either  the  plaintiff  or  the  de- 
fendant. By  it  the  plaintiff  agreed  to  fur- 
nish and  the  defendant  to  receive  and  pay 
for  at  least  5,000  yards  of  stone  at  the  price 
named.  Thus  there  was  an  absolute  agree- 
ment to  purchase  that  amount  of  stone,  and 
no  more.  It  then  contains  a  conditional  pro- 
vision to  the  effect  that,  if  more  than  5,00 
yards  were  required  by  the  defeindant  it 
should  give  the  plaintiff  three  weeks'  notice 
that  It  would  require  such  extra  amount; 
thus  plainly  disclosing  that  the  contract  was 
absolute  to  purchase  5,000  yards,  with  an 
added  provision  that  if  bu  extra  amount  of 
3,000  yards  should  be  required  by  the  defend- 
ant tiien  a  certain  notice  should  be  given 
by  It  to  the  plaintiff.  Until  such  notice  was 
given  by  the  defendant  requiring  the  extra 
3,000  yards  of  the  plaintiff,  the  defendant 
was  not  obliged  to  accept  more  than  5,000 
yards,  nor  to  pay  any  damages  for  not  hav- 
ing done  so. 

As  already  suggested,  this  contract  was 
clearly  a  personal  one,  containing  promises 
on  the  part  of  each  of  the  parties  which 
were  to  be  performed  by  him  or  it  with 
no  reference  to  any  particular  business  or 
contract  The  provision  that  if  more  than 
6,000  yards  were  required,  three  weeks'  no- 
tice was  to  be  given  for  the  extra  amount 
shows  that  the  3,000  yards  were  regarded  by 
the  parties  as  an  extra  amount  which  the 
defendant  might  or  might  not  require,  and 
it  was  to  be  received  and  furnished  only  in 
case  it  should  be  required  by  the  defendant 
and  the  proper  notice  given.  In  other  words, 
the  requirement  provided  for  by  the  con- 
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tract  was  a  requirement  by  the  defendant, 
could  only  be  rendered  effective  by  notice 
famished,  and  was  not  a  necessity  which 
should  exist  by  reason  of  some  contract  or 
business  which  formed  no  part  of  the  agree- 
ment 

The  court  below  seems  to  have  relied  npoa 
the  decisions  in  Miller  t.  Leo,  S5  App.  Div. 
589,  55  N.  Y.  Snpp.  166,  affirmed  165  N.  Y. 
619.  59  N.  E.  1126,  and  Brawley  y.  United 
States,  96  V.  S.  168,  24  L.  Ed.  622.  An  ex- 
amination of  those  cases  at  once  discloses 
that  they  hare  no  bearing  upon  the  question 
InvolTed  in  this  case,  as  the  facts  and  the 
principles  wUch  were  there  applied  are 
wholly  unlike  those  involved  or  applicable 
here.  In  the  Miller  Case  the  contract  specif- 
ically related  to  material  to  be  furnished  for 
the  erection  of  two  houses,  and  the  agree- 
ment between  the  parties  was  to  sell  and 
purchase  all  the  materials  of  the  class  men- 
tioned that  were  necessary  or  required  for 
such  building.  There  the  amount  and  char- 
acter of  the  materials  were  to  be  determined 
by  the  requirements  of  certain  work,  while 
In  this  case  the  agreement  in  no  way  related 
to  any  particular  work  or  Job  to  be  per- 
formed by  the  defendant,  but  the  character 
and  amount  of  the  material  to  be  furnished 
were  expressely  provided  for  by  the  con- 
tract. As  to  5,000  cubic  yards,  the  agree- 
ment was  absolute  to  purchase  and  sell. 
As  to  the  3,000  it  depended  upon  the  de- 
fendant's option  and  its  giving  notice  re- 
quiring its  delivery.  In  the  Brawley  Case, 
when  examined.  It  will  be  foimd  that  there 
the  question  as  to  the  amount  of  wood  which 
was  to  be  delivered  was  to  be  determined  by 
the  post  commander.  Although  the  amount 
mentioned  in  the  contract  was  880  cords,  it 
was  held  that,  where  the  commander  noti- 
fied the  contractor  that  he  required  but  40, 
his  determination  was  final,  and  the  govern- 
ment was  not  liable  for  any  number  of 
cords  beyond  the  40  delivered. 

The  case  of  Farquhar  Co.  v.  New  River 
Mineral  Co.,  87  App.  Dlv.  329,  84  N.  Y.  Supp. 
802,  is  more  nearly  like  the  case  at  bar. 
There  the  contract  was  to  sell  from  200 
to  300  tons  of  iron  of  a  certain  brand,  and 
it  was  held  that  it  obligated  the  vendor  to 
deliver  200  tons  in  any  event,  and  also  an 
additional  100  tons  if  such  additional  quan- 
tity was  ordered  by  the  vendee,  and  that  the 
option  with  respect  to  the  100  tons  could  not 
be  exercised  by  the  vendor,  but  only  by  the 
vendee. 

We  are  of  the  opinion  that  the  courts  be- 
low erred  in  their  interpretation  of  the  con- 
tract in  suit;  that  the  defendant  was  re- 
quired to  accept  only  5.000  cubic  yards; 
and.  consequently,  that  the  plaintiff  could 
recover  damages  for  the  nonacceptance  of 
only  that  amotmt,  less  the  amount  furnished, 
and  that  the  Judgment  should  be  reversed. 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 


BARTLETT,  J.  (dissenting).  The  material 
iwrtlon  of  the  contract  in  this  case  reads: 
"Mr.  Ready  agrees  to  furnish,  and  the  J.  L. 
Fulton  Company  agrees  to  buy  not  less  than 
five  thousand  and  no  more  than  eight  thou- 
sand cubic  yards  of  stone  from  Ready's 
quarries  at  Oil  City  at  a  price  of  $3.40  per 
cubic  yard,  f.  o.  b.  cars  Buffalo,  W.  N.  Y. 
and  P.  B.  B.  delivery;  and  the  stone  to  in- 
clude all  such  stone  as  may  be  required  for 
face  stone,  bridge  seats,  coping  and  back- 
ing. If  more  than  five  thousand  yards  are 
required,  three  weeks'  notice  is  to  be  given 
for  the  extra  amount."  The  word  "required" 
In  this  contract  is  ambiguous  standing  alone, 
and  was  fully  explained  by  both  parties  at 
the  trial.  It  is  alleged  In  the  complaint  that 
the  defendant  was  engaged  in  constructing 
stonework  for  the  Terminal  Railway  of  Buf- 
falo, which  required  a  large  quantity  of 
stone.  This  allegation  is  admitted  in  the 
answer,  and  on  the  trial  the  defendant's 
counsel  said:  "I  admit,  that  the  defendant 
used  more  than  eight  thousand  yards  of  the 
kind  of  stone  mentioned  In  the  contract,  and 
used  them  in  the  masonry  of  the  Terminal 
Railway  of  Buffalo."  This  record  clearly  dis- 
closes that  the  stress  of  the  trial  was  on 
questions  of  fact.  The  plaintiff  claimed  that 
he  had  delivered  2,668  cubic  yards  of  stone 
under  the  contract,  and  that  the  defendant 
wrongfully  refused  to  receive  further  deliv- 
eries. The  defendant  claimed,  In  substance, 
that  the  stone  delivered  was  defective  in 
quality,  and  not  quarried  in  the  manner  pro- 
vided by  the  contract  These  questions  of 
fact  were  bitterly  contested.  The  Jury  found 
for  the  plaintiff,  and  the  Appellate  Division 
unanimously  affirmed  the  Judgment  entered 
on  the  verdict 

It  seems  to  me  impossible,  on  reading  the 
evidence,  to  reach  any  other  conclusion  than 
that  the  word  "required"  In  the  contract  re- 
ferred to  the  work  on  the  Terminal  Railway 
of  Buffalo;  that  more  than  8,000  cubic  yards 
of  stone,  of  the  kind  mentioned  in  the  con- 
tract were  required  in  the  prosecution  of 
that  work;  and  that  defendant's  refusal  to 
proceed  under  the  contract  was  for  the  rea- 
sons already  stated.  The  effect  of  the  ad- 
mission above  quoted  was  to  render  unim- 
portant the  ruling  of  the  trial  Judge,  as  a 
question  of  law,  that  the  contract  on  its  face 
was  for  the  sale  of  8,000  cubic  yards  of  9tone. 
More  than  8,000  cubic  yards  were  required 
for  the  work  contemplated  by  both  parties 
when  they  entered  into  this  contract  and 
that  portion  thereof  wliich  was  originally 
conditional  became  operative  by  reason  of 
this  fact  and  the  stipulation  conceding  it 

The  verdict  of  the  Jury  for  $5,977.40  was 
very  favorable  to  the  defendant  under  the 
circumstances.  The  sum  of  $3,249.18  thereof 
was  for  stone  actually  delivered,  and  the 
balance  of  $2,728.27,  the  amount  of  plaintiff's 
damages  for  stone  undelivered,  being  $1 
per  cubic  yard,  as  testified  to  by  him,  only 
exceeds  6,000  cubic  yards  by  396.27  cubic 
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yards.  It  Is  tnie  that  the  amount  of  $1 
per  cubic  yard  as  plaiutUTs  profit,  lost  by 
defendant's  refusal  to  accept  further  deliv- 
eries, was  established  by  his  own  testimony. 
As  there  was  no  conflict  as  to  the  amount 
of  his  loss  of  pioflts,  assuming  that  the  de- 
fendant was  bound  to  have  accepted  further 
'deliveries,  and  there  were  no  circumstances 
from  which  an  Inference  against  the  fact 
testified  to  could  be  drawn,  this  court  has 
held  that  the  plaintiff's  case,  resting  on  his 
own  evidence,  does  not  require  submission 
to  the  jury.  Kelly  v.  Burroughs,  102  N.  Y. 
93,  6  N.  E.  100.  In  that  case  Judge  Dan- 
forth  said:  "The  mere  fact  that  the  plain- 
tiff, who  testified  to  important  particulars, 
was  interested,  was  unimportant,  in  view 
of  the  fact  that  there  was  no  conflict  in  the 
evidence,  or  anything  or  circumstance  from 
which  an  inference  against  the  fact  testified 
to  by  him  could  be  drawn."  It  seems  to.  me 
a  great  hardship  that  this  plaintiff  should 
be  compelled  to  go  down  to  another  trial 
when  the  defendant  stands  before  the  court 
convicted  of  a  breach  of  its  contract  and 
liable  to  respond  in  such  damages  as  the 
plaintiff  has  sustained. 
I  vote  for  affirmance. 

CULLEN,  C.  J.,  and  O'BRIEN.  HAIGHT, 
VANN  and  WERNER.  JJ.,  concur  with 
ItlARTIN,  J.  BARTLETT,  3.,  reads  dissent- 
ing opinion. 

Judgment  reversed,  etc. 


<m  N.  T.  393) 

COMESKT  V.  VILLAGE  OF  SUFFERN. 

(Court  of  Appeals  of  New  Tork.     Nov.  22, 
1904.) 

VIU.A0E8— CHANOINO  OBADE  OF  STBEET— COU- 

PENSATION— APPOINTMENT  OF  COU- 

MISSIONEKS. 

J.  Under  Laws  1897.  p.  420,  c.  414,  S  159, 
providing  that  a  village  having  exclusive  control 
of  a  street  may  change  the  grade  thereof,  and, 
if  any  building  or  land  adjacent  thereto  is  in- 
jured thereby,  the  change  shall  be  deemed  a  tak- 
ing of  such  adjacent  property  for  public  use, 
and  further  providing  for  application  to  the 
Supreme  Court  for  appointment  of  commission- 
ers to  determine  the  compensation,  the  court 
has  no  jurisdiction  to  appoint  such  commission- 
ers unless  the  village  has  exclusive  control  of 
the  street,  and  has  changed  the  grade  thereof 
to  the  injury  of  adjacent  property,  and  the 
owner  has  presented  to  the  trustees  of  the  vil- 
lage a  venSed  claim  for  damages  within  60 
days  after  change  of  grade. 

2.  Where  claimant,  under  Laws  1897,  p.  420, 
c.  414,  §  159,  petitioned  the  Supreme  Court  to 
appoint  commissioners  to  award  damages  for 
change  of  grade  in  a  village  street,  and  an  an- 
swer denied  all  the  facts  alleged  except  that  the 
village  had  jurisdiction  of  the  street,  and  al- 
leged that  the  only  work  done  was  to  conform 
certain  ineqimlities  to  an  established  grade 
and  to  lay  sidewalks  with  the  consent  of  the 
petitioner,  who  had  waived  the  claim  set  forth 
in  petition,  the  court  had  no  jurisdiction,  with- 
out proof  of  the  facts  in  dispute,  to  appoint 
commissioners  to  award  compensation,  and  on 


award  made  and  confirmed  without  giving  the 
village  an  opportunity  to  establish  the  facta  put 
in  issue  by  the  answer  is  void. 

Appeal  from  Supreme  Court,  Appellate 
Division,   Second  Department 

Action  by  Frank  Comesky  against  the  vil- 
lage of  Suffem  and  others.  From  a  Judg- 
ment of  the  Appellate  Division  (81  N.  T. 
Supp.  1049)  affirming  an  order  of  the  Special 
Term  conflrmlng  report  of  commissioners 
appointed  to  assess  damages  sustained  by 
reason  of  the  change  of  grades  the  village 
appeals.    Reversed. 

Henry  Bacon,  Joseph  Merrltt,  and  Frank 
8.  Harris,  for  appellant  Arthur  8.  Tomp- 
kins, for  respondent 

MARTIN,  J.  Independently  of  the  vil- 
lage law  (Laws  1897,  p.  420,  c.  414,  {  139) 
the  respondent  possessed  no  right  to  recover 
damages  caused  by  the  change  pf  g^rade  com- 
plained of.  There  was  no  encroachment  up- 
on or  actual  interference  with  his  premises, 
and  the  improvement  was  made  for  the 
benefit  of  the  public  and  in  a  proper  manner. 
Under  these  circumstances.  In  the  absence 
of  any  statute  providing  for  compensation, 
remote  or  consequential  damages  arising 
from  the  change  of  grade  could  not  be  re- 
covered. Radcllff's  Ex'rs  v.  Mayor,  etc..  of 
Brooklyn,  4  N.  Y.  105,  53  Am.  Dec.  357; 
Fries  V.  N.  Y.  &  H.  R.  R.  Co.,  109  N.  Y.  282, 
283,  62  N.  E.  358,  and  cases  cited.  Thus 
the  respondent's  rights  and  remedies  are  de- 
pendent upon  the  provisions  of  section  159, 
which  provides:  "If  a  village  has  exclusive 
control  and  Jurisdiction  of  a  stieet  or  bridge 
therein,  it  may  change  the  grade  thereof. 
If  such  change  of  grade  shall  injuriously 
affect  any  building  or  land  adjacent  thereto, 
or  the  use  thereof,  the  change  of  grade  to 
the  extent  of  the  damage  resulting  there- 
from, shall  be  deemed  the  taking  of  such 
adjacent  property  for  a  public  use.  A  per- 
son claiming  damages  from  such  cbange  of 
grade  must  present  to  the  board  of  trus- 
tees a  verified  claim  therefor,  within  sixty 
days  after  such  change  of  grade  is  effected. 
The  board  may  agree  with  such  owner  up- 
on the  amount  of  damages  to  be  allowed  to 
him.  If  no  agreement  be  made,  within 
thirty  days  after  the  presentation  of  the 
claim,  the  person  presenting  it  may  apply 
to  the  Supreme  Court  for  the  appointment  of 
three  commissioners  to  determine  the  com- 
pensation to  which  he  Is  entitled.  Notice  of 
the  application  must  be  served  upon  the 
board  of  trustees  at  least  ten  days  before 
the  hearing  thereof.  All  proceedings  sub- 
sequent to  the  appointment  of  the  commis- 
sioners shall  be  taken  in  accordance  with  the 
provisions  of  the  condemnation  law,  so  far 
as  applicable,  except  that  the  commission- 
ers In  fixing  their  award  may  make  an  al- 
lowance for  benefits  derived  by  the  claim- 
ant from  such  Improvement." 

Although  there  were  several  interesting 
and  Important  questions  discussed  by  cuun- 
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■el,  atill,  with  onr  rlew  of  tb«  case,  the  only 
one  we  deem  It  necessary  to  consider  la 
whether  the  order  appointing  commission- 
ers to  aseeaa  tht  damagea  claimed  by  the 
respondent  waa  anthotized,  or  whether  It 
was  TOld  for  want  of  Jurisdiction.  As  we 
have  already  seen,  this  proceeding  was  whol- 
ly atatatoiy.  Both  the  right  aonght  to  ha 
enforced  and  the  remedy  proTlded  for  Ita 
enforcement  were  created  by  the  same  sec- 
tion of  the  statute.  By  the  proyislons  of 
that  section  certain  facts  and  conditions  mnst 
precede  the  right  to  recover  any  compensa- 
tion, and  moat  be  established  and  determin- 
ed before  the  remedy  becomes  available,  ao 
far  as  the  appointment  of  commissioners 
was  concerned.  As  the  right  claimed  was 
for  compensation  for  damagea  sustained  by- 
change  of  grade,  until  the  fact  that  there 
bad  been  a  change  of  grade,  resulting  In 
damagea  to  the  respondent,  was  determined 
by  the  coort.  It  possessed  no  authority  or 
jurisdiction  to  appoint  commissioners  to  as- 
sess tbem.  In  other  words,  before  the  court 
had  any  jurisdiction  to  grant  an  order  ap- 
pointing commissioners,  the  fact  that  there 
had  l»een  such  change  of  grnde,  followed  by 
damages  to  the  respondent,  and  that  there 
had  been  a  presentation  to  the  board  of  a 
yerifled  claim  therefor  within  CO  days  after 
such  change  was  effected,  was  necessary  to 
be  established  and  determined. 

An  examination  of  this  section  of  the  stat- 
ute discloses  that  the  establishment  of  sev- 
eral facts  mnst  precede  the  jurisdiction  of 
a  court  to  appoint  commissioners:  (1)  The 
villnge  must  have  exclusive  control  and  ju- 
risdiction of  the  streets:  (2)  It  must  have 
changed  the  grade  thereof;  (8)  such  change 
must  have  Injuriously  afTected  the  respond- 
ent's building,  or  the  land  adjacent  thereto,  or 
the  use  thereof;  and  (4)  the  person  claiming 
damages  must  have  presented  to  the  board  a 
verified  claim  therefor  within  60  days  after 
such  change  was  effected.  In  this  case, 
while  the  petition  of  the  respondent  alleged 
facta  which.  If  established  and  determined 
In  bis  favor,  would  have  entitied  him  to  an 
order  appointing  commissioners,  yet,  an  an- 
swer was  Interposed  which  admitted  some 
of  the  facts  necessary  to  be  established  and 
denied  others.  It  denied  that  there  was  any 
material  or  substantial  change  of  grade;  de- 
nied tfaat  the  respondent's  premises,  or  the 
nse  thereof,  were  Injuriously  affected  there- 
by; denied  that  his  claim  for  damages  was 
presented  within  00  days  after  the  change 
of  grade  waa  effected;  and  then  alleged  that 
tbe  rally  work  done  by  the  village  npon  said 
streets  consisted  In  causing  tbe  inequalities 
of  said  streets  to  conform  to  an  already  es- 
tablished and  existing  grade  and  laying  side- 
walks thereon.  It  further  alleged  that  the 
work  mentioned  In  the  petition  was  done 
with  the  knowledge,  consent,  and  approval 
of  tbe  petitioner,  and  tliat  he  both  express- 
ly and  by  implication  waived  any  sacb  claim 
as  wa!>  set  forth  therein.  It  la  obvious  that 
Vi  N.B.— :a 


If  tbe  allegations  of  tbe  answer,  together 
with  Its  denials,  had  been  established  and 
found  In  the  appellant's  favor,  the  respond- 
ent would  not  have  beea  entitied  to  an  or- 
der appointing  such  commissioners.  But  tbe 
court;  npon  the  petition  and  notice  of  motion, 
with  no  proof  or  determinati<ni  of  the  facts 
alleged  therein  and  denied  by  the  answer, 
granted  an  order  appointing  three  commis- 
sioners to  determine  tbe  compensation  to 
which  the  petitioner  claimed  to  be  entitied 
by  reason  of  the  alleged  change  of  grade, 
and  to  report  their  determination  to  the 
court  Thus  tbe  appellants  vgere  afforded 
no  opportunity  for  the  trial  of  the  issues 
raised  by  the  answer,  either  before  the  com- 
mission was  appointed  or  afterwards,  and 
the  report  of  the  commissioners  was  con- 
firmed without  affording  them  any  oppor- 
tunity to  establish  the  facts  alleged  and  put 
In  Issue  by  the  denial  and  other  allegations 
of  tbe  answer.  The  village  sought  diligently 
to  obtain  such  an  opportunity,  but  It  was 
denied  both  by  the  court  and  the  commission- 
ers appointed.  It  Is  also  apparent  from  the 
record  that  the  court  at  the  time  it  granted 
tbe  order  appointing' commissioners  thought 
that  tbe  matters  set  up  in  the  answer  might 
be  tried  before  and  considered  by  the  com- 
missioners. Afterwards,  however,  when  an 
attempt  was  made  to  resettle  the  order  by 
Inserting  a  provision  authorizing  the  com- 
missioners to  tatie  proof  upon  the  Issues, 
the  motion  was  denied,  and  the  court  ex- 
pressed the  opinion  tliat  it  was  for  the  com- 
missioners to  find,  from  the  evidence  and 
from  a  personal  Inspection,  how  much  of  a 
change  of  grade  was  made,  and  then  assess 
six  cents  damages  or  more,  thereby  assum- 
ing that  there  had  been  a  change  of  grade 
resulting  in  damage  to  the  respondent,  al- 
though those  facts  were  denied  by  the  an- 
swer, and  the  issues  thus  raised  had  not 
been  tried  or  determined.  Subsequentiy  the 
commissioners  appointed  a  time  and  place 
for  a  hearing,  and  a  trial  followed,  which 
resulted  in  an  award  to  the  petitioner  of 
$550  damages,  besides  costs.  Therefore  It 
becomes  evident  that  a  substantial  sum  for 
damages  has  been  awarded  against  the  vil- 
lage withont  Its  having  been  afforded  an  op- 
portunity to  try  the  Issues  raised  by  the 
denial  and  defenses  in  the  answer.  We 
think' it  Is  clear  tbat,  until  those  issues  were 
tried  and  determined,  and  the  court  found 
that  there  had  been  a  change  of  grade  which 
Injuriously  affected  the  property  of  the  re- 
spondent, and  that  a  verified  claim  was  pre- 
sented within  60  days,  it  had  no  power,  au- 
thority, or  jurisdiction  to  grant  the  order 
appointing  commissioners.  Such  Is  the  plain 
language  and  effect  of  the  statute.  It  is 
only  when  those  facts  exist,  and  are  estab- 
lished and  found  by  the  court,  that  it  has 
any  authority  or  jurisdiction  to  appoint  a 
commissslon.  The  jurisdiction  of  the  court 
was  dependent  upon  the  exiatence  of  those 
particular  facta,  and  therefore  they  must  ap- 
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pear  and  t>e  determined,  or  the  order  was 
void,  as  it  was  only  wlien  tbey  were  found 
to  exist  that  the  court  had  any  power  or 
authority  to  make  such  appointment  The 
Issues  tendered  by  the  defendant's  answer 
were  not  merely  technical,  but  went  to  the 
very  substance  of  the  respondent's  right  to 
recover.  If  the  facts  were  that  the  only  act 
performed  by  the  appellant  consisted  of 
causing  the  inequalities  of  the  street  to  con- 
form to  an  already  established  and  existing 
grade,  there  was  no  change  of  grade  within 
the  meaning  of  the  statute.  Matter  of 
Whitmore  v.  VII.  of  Tarrytown,  137  N.  I. 
409,  33  N.  "E.  489;  Farrington  v.  City  of 
Mount  Vernon,  160  N.  Y.  233,  59  N.  B.  826; 
Fuller  V.  City  of  Mount  Vernon,  171  N.  T. 
247,  253.  63  N.  E.  964.  The  conclusion  that 
the  facts  entitling  the  respondent  to  damages 
were  jurisdictional,  and  must  be  established 
before  the  court  was  justified  in  granting 
the  order  appointing  commissioners,  is  fully 
sustained  in  Matter  of  Borup,  89  App.  Dlv. 
183,  85  N.  Y.  Supp.  828,  and  plainly  recog- 
nized in  Matter  of  Greer,  89  App.  Dlv.  22, 
56  N.  Y.  Supp.  938. 

Nor  does  the  fact  that  the  court  before 
which  this  application  was  made  was  a  court 
of  general  jurisdiction  aid  the  respondent  in 
sustaining  this  proceeding,  as  It  is  to  be  ob- 
served that  it  does  not  fall  within  the  or- 
dinary proceedings  of  a  court  of  common 
law,  and  hence  the  jurisdiction  of  the  court 
is  special  and  limited,  wholly  dependent  np- 
stn  the  statute,  and  no  presumption  can  be 
indulged  in  favoring  that  particular  jurisdic- 
tion. In  cases  of  that  character,  where  the 
rights  and  remedies  are  new,  and  conferred 
only  by  statute,  the  statute  must  be  strictly 
pursued,  whatever  jurisdiction  the  court  may 
possess.  Warren  v.  Union  Bank  of  Roches- 
ter, 157  N.  Y.  259,  276,  61  N.  B.  1036.  Pre- 
sumptions indulged  in  support  of  the  judg- 
ments of  superior  courts  of  general  juris- 
diction are  limited  to  jurisdiction  over  per- 
sons within  their  territorial  limits,  and  over 
proceedings  which  are  In  accordance  with 
the  course  of  the  common  law.  Oalpln  t. 
Page,  18  Wall.  350,  21  U  Ed.  959. 

We  are  of  the  opinion  that  the  court  ac- 
quired no  jurisdiction  to  appoint  commis- 
sioners to  determine  the  amount  of  damages 
due  to  the  respondent,  that  the  order  was 
void,  and  hence  that  the  judgment  of  the 
Appellate  Division  should  be  reversed,  the 
order  granted  by  the  Special  Term  should 
be  vacated,  with  all  subsequent  proceedings 
taken  thereunder,  and  the  proceeding  remit- 
ted to  the  Special  Term  for  further  consid- 
eration, with  costs  to  the  Appellants  In  all 
the  courts. 

CULLEN,  0.  J.,  and  GRAY,  BARTLBTT, 
HAIGHT,  VANN,  and  WERNER,  JJ.,  con- 
cur. 

Order  reversed,  etc. 


(U7 

WENDALL  V.  FISHER. 


a) 


(Supreme  Judicial   Court  of  Massachnaatts. 
Bristol.    Nov.  23,  1904.) 

DEEDS— CONSTBUCTION  —  BESEBVATIONS— VE5 

DOB  AND  PaBCRASBB— UNBECOBDED 

AOBEEllE  NTS— EFFECT. 

1.  Where  the  granting  and  habendam  clause 
in  a  deed  were  effective  to  convey  the  fee,  a  snb- 
sequent  clause  in  the  covenant  against  incum- 
brances  to  the  effect  that  the  premises  were  free 
from  incumbrances,  "except  a  right  to  pass  and 
repass  in  the  road  leading  up  from  the  barn." 
etc.,  must  be  regarded  as  inserted  only  to  modifr 
the  grantor's  Ibbllity  upon  the  covenants,  and 
not  as  constituting  a  reservation  or  exceptioo 
from  the  grant,  or  as  estopping  the  grantee 
from  denying  the  existence  of  the  right  therein 
described,  as  against  any  person  asserting  it 

2.. An  unrecorded,  sealed  agreement,  executed 
by  a  grantor  to  his  grantee,  purporting  to  es- 
tablish the  boundaries  of  a  way  mentioned  in 
a  previously  executed  deed,  is  binding  upon  8qI>- 
sequent  holders  under  the  grantee  with  notice. 

Exceptions  from  Superior  Court,  Bristol 
County;    Loranus  E.  Hitchcock,  Judge. 

Contract  by  Olaf  Wendall  against  John 
M.  Fisher.  There  was  a  verdict  for  plain- 
tiff, and  defendant  excepted.  Exceptions 
sustained. 

The  material  portion  of  the  deed  referred 
to  in  the  opinion  is  as  follows: 

"Know  all  men  by  these  presents:  that  I, 
Peter  Thacher  of  Attleborough,  Bristol  Coun- 
ty, Commonwealth  of  Massachusetts,  Gentle- 
man, in  consideration  of  two  thousand  dol- 
lars paid  by  Albert  Goff,  of  Rehobotta.  Coun- 
ty of  Bristol  aforesaid,  the  receipt  whereof 
is  hereby  acknowledged,  do  hereby  give, 
grant  bargain,  sell,  and  convey  unto  the  said 
Albert  Gott,  bis  heirs  and  assigns  forever, 
a  certain  tract  of  land  or  parcel  of  land 
situated  in  Attleborough  aforesaid,  contain- 
ing by  estimation  67  acres  67  rods  be  the 
same  more  or  less,  bounded  as  follows:  Be- 
ginning at  the  comer  of  the  old  garden  at  the 
corner  of  the  wall  beside  the  road  leading 
from  J.  0.  Hldden's  to  Taunton;  thence 
running  north  75  degrees  east  21  rods;  thence 
south  10  degrees  east  6  rods;  thence  north 
75  degrees  east  84  rods  to  a  stone  in  the 
ground;  thence  southerly  8  rods  to  a  stone 
perched  in  the  ground;  thence  south  131& 
degrees  east,  84  rods  and  ^  rods  and  17  links 
to  the  comer  of  the  swamp;  thence  south- 
westerly bounded  by  the  swamp  till  it  comes 
to  the  road;  thence  by  the  road  northwester- 
ly till  it  comes  to  the  first  mentioned  comer. 

"To  have  and  to  hold  the  above  granted 
premises  with  all  the  appurtenances  thereto 
belonging  to  the  said  Albert  Goff,  his  heirs 
and  assigns  to  his  'or  their  use  and  behoof 
forever.  And  I  the  said  Peter  Thacher  for 
myself  and  heirs,  executors  and  administra- 
tors, do  covenant  with  the  said  Albert  Goff, 
his  heirs  and  assigns,  that  I  am  lawfully 
seized  in  fee  simple  of  the  granted  premises, 
that  they  are  free  from  all  Incumbrances, 
except  a  right  to  pass  and  repass  in  the  road 
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•eadlng  from  the  bam  to  tbe  swamp  where 
we  get  mud  by  our  putting  up  the  bars  with 
teams  and  otherwise.  That  I  have  good 
right  to  sell  and  convey  the  same  to  the  said 
Albert  Gofl  his  heirs  and  assigns  forever  as 
aforesaid,  and  that  I  will  and  my  heirs,  ex- 
ecutors and  administrators  shall  warrant 
and  defend  the  same  to  the  said  Albert  Goft, 
his  heirs  and  assigns  forever,  against  law- 
ful claims  and  demands  of  all  persons." 

H.  H.  Boblnson  and  B.  P.  Coughlln,  for 
plaintiff.  Wm.  H.  Fox,  F.  B.  Fox,  and  F.  L 
Babcock,  t(a  defendant. 

HAMMOND,  J.  By  the  granting  and  the 
habendnm  clause  In  the  deed  of  Thacher  to 
Goff,  the  land  therein  described  was  con- 
veyed in  fee.  The  clause,  "except  a  right 
to  pass  and  repass  in  the  road  leading  from 
tbe  bam  to  the  swamp  where  we  get  mud 
by  onr  putting  up  the  bars  with  teams  and 
otherwise,"  ^st  appears  in  the  covenant 
against  Incumbrances.  This  exception  must 
be  regarded,  therefore,  as  inserted  only  for 
tbe  purpose  of  modifying  to  that  extent  the 
liability  upon  the  covenants.  It  did  not  es- 
top the  grantee  from  denjrlng  the  existence 
of  tbe  right  therein  described,  as  against 
any  person  asserting  it  Weed  Sewing  Ma- 
chine Co.  T.  Emerson,  115  Mass.  654.  Much 
less  was  it  a  reservation  or  exception  from 
the  grant;  and  the  principle  upon  which 
cases  like  White  v.  New  York  &  New  Eng- 
land B.  R.,  156  Mass.  181,  30  N.  E.  C12,  and 
Hamlin  v.  New  York  &  New  England  R.  B., 
160  Mass.  461,  36  N.  E.  200,  rest,  is  not  ap- 
plicable. It  follows  that  the  second  and 
third  of  the  defendant's  requests  for  In- 
stmctlons  should  have  been  given,  and  tbe 
Instruction  that  the  jury  might  consider  that 
the  deed  from  Thacher  to  GofT  as  establish- 
ing a  right  of  way  which  is  still  existing 
across  the  plalntUTs  land  was  erroneous. 

No  error  is  shown  In  the  admission  of  the 
sealed  agreement  subsequently  executed  by 
Thacher  to  Goff,  purporting  to  establish  the 
boundaries  of  the  way.  Although  unrecord- 
ed, it  was  binding  upon  subsequent  holders 
under  Goff  with  notice. 

Bxceptlons  sustained. 


<18T 


COMMONWEALTH  v.  OAKES. 


(Supreme  Judicial   Court  of  Massachusetts. 

Essex.    Nov.  23,  1904.) 
csnanAi.  law— evidence— cbedibiutt  or 

WITNESS. 

1.  Where,  on  a  trial  for  crime,  defendant 
soaght  to  diacredit  the  principal  witness  for 
the  prosecution  by  evidence  showing  the  hos- 
tUity  of  the  witness,  evidence  that  defendant, 
who  was  chief  of  police,  had  stated  that  he 
wanted  the  witness  to  mn  a  hotel  in  tbe  town, 
and  that  be  need  not  be  afraid  of  being  arrest- 
ed for  selling  liquor,  was  admissible,  as  showing 
an  attempt  on  the  part  of  defendjant  to  con- 
ciliate the  witness. 

Exceptions  from  Superior  Court,  Essex 
County. 

MA8S.DEC.67-72  N.B.— 65 


Edward  H.  Oakes  was  convicted  of  for- 
gery, and  he  brings  exceptions.  Bkceptlons 
overruled. 

W.  Scott  Peters,  Dist.  Atty.,  for  the  Com- 
monwealth. Jas.  H  Slsk,  Wm.  B.  Sisk,  and 
Bichard  h.  Sisk,  for  defendant 

LATHBOP,  J.  This  is  an  Indictment  char- 
ging the  defendant  with  knowingly  uttering 
a  promissory  note  for  $000,  the  Indorsement 
of  a  third  person  being  forged.  At  the  trial 
in  tbe  superior  conrt  a  verdict  of  guilty  was 
returned,  and  tbe  case  is  before  us  on  tbe 
defendant's  exceptions  to  tbe  admission  of 
certain  evidence. 

The  government  had  introduced  evidence 
to  show  that  the  defendant  had  uttered  the 
note  as  charged  in  the  Indictment,  and  there 
was  evidence  on  the  part  of  the  defendant  to 
the  contrary.  The  principal  witness  for  the 
government  was  one  Roberts,  who  gave  ma- 
terial evidence.  The  defendant  sought  to  dis- 
credit Boberts  in  various  ways,  and  introdu- 
ced evidence  tending  to  show  hostility  on  the 
part  of  Roberts  toward  him.  The  govern- 
ment was  then  allowed  to  put  in  evidence  a 
conversation  between  one  Curry,  an  attor- 
ney at  law,  and  the  defendant  by  which  it 
appeared  that  Roberts  was  endeavoring  to 
get  possession  of  some  real  estate,  on  which 
was  a  hotel,  which  had  belonged  to  tiia  wife, 
of  whose  estate  he  was  administrator,  which 
had  been  leased  to  certain  persons  for  whom 
the  defendant  was  acting  as  manager.  In 
this  conversation  >lt  was  testified  that  the 
defendant,  who  was  chief  of  police  in  Revere, 
where  the  land  was  situated,  said  that  he 
wanted  Roberts  to  take  possession  of  the 
property  and  ron  it,  and  "he  need  not  be 
afraid  of  being  arrested  for  Illegal  sales  of 
intoxicating  liquor."  The  Jury  were  Instmct- 
ed  that  the  evidence  was  admissible  only  to 
show  an  attempt  on  the  part  of  the  defend- 
ant to  conciliate  Roberts.  We  are  of  opinion 
that  the  evidence  was  admissible  for  the 
purpose  for  which  it  was  offered,  and  to 
which  it  was  limited  by  the  court 

The  remaining  exception  relates  to  a  con- 
versation between  the  defendant  and  one 
Cole.  We  do  not  deem  it  necessary  to  con- 
sider this  question  at  length.  Taken  by  it- 
self, it  amounted  to  but  little;  bnt  taken  in 
connection  with  the  other  evidence  In  the 
case,  we  are  of  opinion  that  it  was  in  the 
discretion  of  the  presiding  Judge  to  admit  it 

Eizceptions  overruled. 


(m  Mass.   28) 

i»ERKIN8  T.  RICE  et  aL 

(Supreme  Judicial   Court  oi   Massachnsetts. 
Worcester.    Nov.  22,  1004.) 

tXASED  FBEKISES— ELBVAT0B9— CONTBOL  —  BB- 
TENTION  BY  LANDLOBD — INJURIES — ^EVIDCRCS 
— EXCLUSION — DISCRETION — PBEJUDICI. 

1.  Where,  in  an  action  for  injuries  to  plain- 
tiff while  seeking  to  use  an  elevator  in  an 
apartment  building,  defendants  admitted  own- 
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eraUp  of  tiM  bnildinc,  but  denied  that  thejr  were 
in  control  of  the  elevator  at  the  time  of  the  ac- 
cident, evidence  that,  ahortly  before  the  accident, 
defendanta  had  procnred  an  indemni^  inaurance 
policy  against  loes  or  damage  from  accidents 
arising  in  operating  the  elevator,  and  that  such 
insurance  was  in  force  when  plaintiff  was  in- 
jured, waa  admissible  to  prove  that,  in  renting 
the  apartment,  defendants  still  retained  control 
of  the  elevator. 

.  2.  The  foct  that  there  was  uncontradicted  tes- 
timony, which,  if  believed,  was  amply  sufficient 
to  prove  that  defendants  retained  control  of  the 
elevator  by  which  plaintiff  waa  injured,  did  not 
cure  the  erroneous  ezclosion  of  other  evidence 
odmissible  to  prove  such  oontrol. 

3.  A  judge  presiding  at  a  jury  trial  has  no 
discretionary  power  to  reject  evidence  regularly 
offered  because,  in  his  opinion,  sufficient  proof, 
if  believed,  has  already  been  introduced  to  es- 
tablish the  fact  to  be  proved. 

4.  Where,  in  an  action  for  injuries  in  the  use 
of  an  elevator,  defendants  denied  all  the  facts 
in  issue,  except  their  ownership  of  the  build- 
ing, which  was  leased  to  various  tenants,  and 
the  case  went  to  the  jury  on  all  the  issues,  and 
defendants  obtained  a  general  verdict,  the  er- 
roneous exclusion  of  evidence  that  at  the  time 
of  the  accident  defendants  were  In  control  of 
the  elevator  was  not  harmless,  on  the  ground 
that  the  conceded  facts  necessarily  eatablished 
such  fact. 

Exceptions  from  Superior  Court,  Worcester 
County;  EUsba  B.  Maynard,  Jndge. 

Action  by  Cbas.  H.  Perkins  against  George 
H.  Rice  and  others.  A  Judgment  was  ren- 
dered In  favor  of  defendants,  and  plaintiff 
brings  exceptions.    Sustained. 

Webster  Thayer,  HoUls  W.  Cobb,  and  Fred 
A.  Walker,  for  plaintiff.  C.  C.  Milton  and 
G.  A.  Gasklll,  for  defendants. 

BRALEIT,  J.  This  Is  an  action  of  tort, 
brought  to  recover  damages  for  personal  In- 
juries received  by  the  plalntlfT  when  seeking 
to  use  an  elevator  maintained  In  an  apart- 
ment building  rented  to  various  tenants,  but 
the  ownership  of  which  wa'B  admitted  by  the 
defendants.  The  trial  In  the  superior  court 
resulted  in  favor  of  the  defendants,  and  the 
case  is  before  us  on  exceptions  taken  by  the 
plaintiff  to  the  exclusion  of  certain  evidence 
offered  by  him,  and  to  portions  of  the  in- 
structions under  which  it  was  submitted  to 
the  jury. 

The  admission  of  ownership  of  the  build- 
ing was  accompanied  by  a  denial  by  the  de- 
fendants that  they  were  In  control  of  the 
elevator  at  tbe  time  of  the  accident,  and 
this  must  be  taken  to  mean  that  they  re- 
quired the  plaintiff  to  prove  tbe  essential 
fact  that  In  renting  the  apartments  they  still 
retained  control  of  It  If  this  was  proved, 
then  they  might  be  held  liable  for  its  de- 
fective condition.  If  the  plaintiff  could  estab- 
lish bis  due  care,  and  negligence  on  their 
part  in  the  discharge  of  any  duty  they  owed 
to  him.  See  Marwedel  v.  Cook,  1B4  Mass. 
235,  236,  28  N.  B.  140;  Wilcox  v.  Zane,  167 
Mass.  302,  306,  45  N.  E.  923;  Coupe  v.  Piatt, 
172  Mass.  458,  52  N.  El  526,  70  Am.  St  Rep. 
293. 

f  3.  See  Trl&l,  vol.  46,  Cent.  Dig.  {  131. 


Although  each  of  the  defendants  wai  m 
witness,  neither  appears  to  have  been  direct- 
ly asked  any  questions  relating  to  their  re- 
tention of  possession  of  tbe  elevator;  but. 
In  the  cross-examination  of  one  of  them, 
the  plaintiff,  for  the  sole  purpose  of  proving 
such  control,  formally  offered  to  show  that 
shortly  before  the  accident  they  had  procur- 
ed a  policy  of  Indemnity  Insurance  against 
loss  or  damage  from  accidents  arising  In  op- 
erating the  elevator,  and  that  such  Insur- 
ance was  In  force  when  he  was  Injured.  Tp- 
on  objection  being  made  by  their  connael, 
who  stated.  In  reply  to  a  question  asked  by 
the  presiding  Justice,  that  they  still  denied 
any  control  of  the  elevator,  this  offer  was 
excluded.  Tbe  reasons  for  such  exclusion 
are  not  given,  and  it  Is  to  be  determined 
whether  the  evidence  was  admissible  in  sup- 
port of  this  Issue.  The  exceptions  are  si- 
lent as  to  the  form  In  which  It  was  sought 
to  Introduce  the  proposed  proof — ^whether  by 
further  cross-examination  of  the  defendant 
or  by  the  policy  Itself;  but  as  the  evidence 
was.  In  substance,  admissible,  either  course 
could  have  been  taken,  for  the  proof  offered 
was  In  the  nature  of  an  admission  by  tbe 
defendants.  Smith  v.  Palmer,  6  Cush.  613, 
620,  521.  If  they  had  taken  such  a  policy. 
It  was  evidence  of  their  Interest  In  some 
form  In  the  elevator,  and,  with  the  accom- 
panying proof,  might  have  been  found  suffi- 
cient to  satisfy  the  Jury  that,  notwithstand- 
ing their  denial,  they  still  retained  the  man- 
agement of  it  Tbe  probative  force  of  this 
evidence  was  for  the  Jury,  and  It  could 
properly  be  argued  that  the  defendants  would 
not  have  deemed  It  prudent  to  secure  Indem- 
nity Insurance  on  an  elevator  not  within 
their  control,  or  for  the  careless  management 
or  defective  condition  of  which  they  could 
not  be  held  responsible.  When  repairs  are 
made  on  premises  by  those  whom  it  Is  sought 
to  charge  with  liability  for  their  defective 
condition,  evidence  of  this  fact  has  been 
deemed  competent,  whether  they  were  made 
before  or  after  the  accident  as  being  Incon- 
sistent with  a  denial  of  ownership,  although 
such  evidence  Is  not  competent  as  an  ad- 
mission of  liability  for  the  accident  itself. 
Roadman  v.  Conway,  126  Mass.  374;  Poor  t. 
Sears,  154  Mass.  539,  649,  28  N.  E.  1046, 
26  Am.  St  Rep.  272;  Skinners  v.  Props,  of 
Locks  &  Canals,  154  Mass.  168,  28  N.  E. 
10,  12  L.  B.  A.  554,  26  Am.  St  Rep.  226; 
Anderson  v.  Duckworth,  162  Mass.  251,  254. 
38  N.  E.  510;  O'Malley  ▼.  Twenty-Five  Asso- 
ciates, 170  Mass.  471,  477,  49  N.  E.  641. 
In  principle^  there  is  no  difference  whether 
evidence  of  this  character  Is  offered  to  prove 
possession  and  control  of  an  elevator,  or 
of  the  premises  In  which  It  may  be  located. 
Proof  of  any  act  of  the  def^idants  wbom  It 
was  sought  to  hold  tending  to  show  the  ex- 
ercise by  them  of  dominion  over  either  was 
competent  for  this  purpose,  and  the  exclusion 
of  the  plaintiff's  offer  of  proof  was  errone- 
ous. 
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Tbe  fact  that  there  was  tmcontradlcted 
testimony,  \rhlch,  if  believed,  was  amply  Buf- 
fldent  to  prove  that  the  defendants  had  not 
relinqalabed,  but  retained,  such  control,  does 
not  cnre  the  error,  for  the  plaintiff  was 
entitled  to  the  full  benefit  of  any  and  all 
relevant  and  material  evidence  properly  of- 
fered by  blm  upon  this  Issue. 

Nor  can  It  be  held  that  the  large  discre- 
tionary powers  of  the  superior  court  Include 
the  right  to  reject  evidence  at  a  jury  trial, 
when  regularly  offered,  because.  In  the  opin- 
ion of  the'  presiding  Judge,  sufficient  proof. 
If  believed,  has  already  been  Introduced  to 
establish  the  fact  to  be  proved. 

Neither  are  we  able  to  say  that  no  injus- 
tice would  be  done  If  the  rule  adopted  In 
Hinckley  v.  Somerset,  145  Mass.  320,  338,  14 
N.  E.  166,  that,  if  Incompetent  evidence  Is 
admitted  "to  prove  a  fact  which  the  con- 
ceded facts  necessarily  establish,"  the  ex- 
ceptions will  not  be  sustained,  is  extended 
to  Include  a  case  like  this.  For,  beyond  the 
fact  of  their  title,  the  defendants  made  no 
concessions,  but  went  to  the  jury  on  all  the 
issues;  and,  as  they  obtained  a  general  ver- 
dict, there  Is  substantial  support  for  the  posi- 
tion that  It  may  have  been  rendered  on  the 
very  issue  on  which  the  plaintiff  desired  to 
Introduce  the  rejected  evidence. 

As  the  exceptions  must  be  sustained  by 
reason  of  this  error,  a  discussion  of  the  oth- 
er questions  raised  is  not  required,  for  at 
another  trial  they  may  not  become  material 
In  the  form  In  which  they  are  now  pre- 
sented. 

Exceptions  sustained. 


(187  Mass.  m 

CUNNINGHAM  v.  ATLAS  TACK  CO. 

(Siipreme  Judicial  Court  of  Massachusetts. 

BristoL    Nov.  22,  1904.) 

SBBVART'S    INJUSISS— NEOUOKNCB    of   UA8TBB 

— BviDXNCB— i:mpi.oykb's  liabiutt 

ACT— SUPERINTENDENTS. 

1.  In  was  a  question  for  the  jury  whether  one 
In  charge  of  the  work  of  loading  a  machine  on- 
to a  wagon  was  a  aQpeTintendent,  within  the 
employer  8  liability  act 

2.  In  an  action  for  injuries  to  a  servant  from 
the  revolving  of  a  wheel,  part  of  a  machine 
that  plaintiff  and  others  were  lifting,  held,  that 
the  evidence  was  sufiBdent  to  warrant  a  &tding 
that  the  master's  superintendent  was  negligent 
In  orderlne  the  machine  lifted  without  seeing 
that  the  wheel  was  fastened,  and  that  such  neg- 
ligence was  the  proximate  cause  of  the  injury. 

Exceptions  from  Superior  Court,  Bristol 
County;  Wm.  Cushlng  Walt,  Judge. 

Action  by  one  Cunningham  against  the 
Atlas  Tack  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  exceptions.  Ex- 
ceptions overruled  on  the  first  count  and  sus- 
tained on  the  second. 

F.  8.  Hall  and  C.  0.  Hagerty,  for  plain- 
tiff.   Romney  Spring,  for  defendant 

LORING,  J.  This  Is  an  action  for  the  loss 
of  a  finger  under  the  following  circumstan- 


ces: The  plaintiff,  who  was  an  employ*  of 
the  defendant,  was  called  away  from  his 
regular  work  to  help  in  loading  certain 
rivet  machines  onto  a  wagon  In  a  hurry. 
The  first  machine  was  placed  on  the  wagon 
without  trouble.  The  second,  after  being 
rolled  to  the  tailboard  on  rollers,  fell  while 
being  lifted  onto  the  wagon.  The  first  count 
was  a  count  at  common  law,  and  the  second 
was  under  the  employer's  liability  act  The 
presiding  judge  directed  a  verdict  for  the  de- 
fendant on  both  counts. 

The  case  was  submitted  on  briefs.  No 
adequate  description  of  the  machine  is  given 
In  the  bill  of  exceptions,  and  no  explanation 
was  made  by  counsel  of  the  cut  of  the  ma- 
chine, which  is  also  before  the  court  The 
machine  weighed  1,000  pounds,  and  consist- 
ed of  a  pedestal  four  feet  high,  with  a  bal- 
ance wheel  at  the  top,  wUch  is  a  foot  and 
a  half  higher.  Across  the  top  of  the  ped- 
estal, and  at  tight  angles  to  It  is  a  cross- 
piece.  Appatently  (In  some  way  not  ade- 
quately described)  this  balance  wheel,  when 
the  machine  Is  in  operation,  brings  two 
sharp  edges  together.  If  the  balance  wheel 
Is  not  tied,  it  apparently  revolves  on  the 
machine's  being  moved,  and  on  its  revolving 
the  sharp  edges  are  brought  together.  The 
evidence  warranted  a  finding  that  when  the 
moving  of  this  machine  was  begim  the 
balance  wheel  was  tied,  but  that  the  wire 
with  which  it  was  tied  was  broken  by  the 
fall,  and  that  after  the  machine  fell  one 
Lincoln,  who  was  in  charge  of  the  work, 
without  waiting  to  see  whether  the  wheel 
was  still  tied  or  not  (he  testified  that  he  did 
not  know  whether  it  was  originally  tied  or 
not),  ordered  a  board  put  under  some  part 
of  the  machine,  and  then  told  the  six  to 
eight  men  engaged  in  loading  the  machine 
to  take  hold  and  lift  It  into  the  wagon,  di- 
recting as  many  as  could  to  take  hold  of 
the  board  and  "the  rest  get  hold  of  the 
machine  wherever  you  can,"  In  the  language 
of  one  of  the  witnesses.  The  machine  was 
then  bottom  up.  There  were  more  men  than 
there  was  "room  to  get  hold  of  the  machine 
readily."  The  plaintiff  then  und^took  to 
help  lift  with  bis  right  hand  on  the  board 
and  his  left  hand  on  the  end  of  the  machine, 
where  apparently  the  sharp  edges  come  to- 
gether when  the  bailee  wheel  turns.  As 
the  men  lifted  the  machine  op  to  the  wagon, 
the  plaintiff  was  crowded,  and  lost  his  hold. 
He  felt  that  his  finger  was  caught  and 
with  the  next  lift  his  "hand  came  clear  and 
the  finger  was  gone" — cut  off  by  the  two. 
sharp  edges  put  in  motion  by  the  revolving 
of  the  balance  wheel.  In  the  language  of 
the  superintendent  on  the  stand,  the  plain- 
tiff "had  never  had  anything  to  do  with  the 
running  of  the  machine  upon  which  he  was 
hurt,  or  anything  like  It"  The  jury  were 
also  warranted  in  finding  that  Lincoln  was  a 
superintendent  within  the  employer's  liabil- 
ity act  and  was  acting  as  such. 

We  are  of  opinion  that  the  Jury  were  war- 
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ranted  in  flndlns  that  it  was  negligent  for 
Lincoln  to  order  the  men  to  lift  the  ma- 
clilne  without  finding  ont  that  the  balance 
wheel  was  tied,  and  that  this  negligence 
was  the  proximate  cauae  of  the  defendant's 
Injury.  The  Jostling  of  the  men,  and  conse- 
gnent  loosening  of  the  hold  of  the  plaintiff, 
onder  the  circumstances  was  an  incident  to 
be  expected  in  lifting  so  high,  so  heavy,  yet 
so-  small  a  machine.  We  are  of  opinion  that 
the  defendant's  contention  Is  not  well  taken 
that  this  was  something  for  which  the  de- 
fendant was  not  to  blame,  and  was  the  sole 
cause  of  the  accident  Neither  is  the  con- 
tention that  the  situation  was  as  clear  to 
the  plaintiff  as  to  the  superintendent  The 
superintendent  knew  the  nature  of  the  ma- 
diine,  while  the  plaintiff  was  altogether  ig- 
norant of  it  The  plaintiff  has  not  argued 
tliat  be  can  maintain  liis  action  at  common 
law. 

The  entry  must  be:  On  the  first  const, 
exceptions  OTerruled;  on  the  second  count; 
exceptions  sustained. 


(US  Man.  tH) 

HABRINQTON  T.  CITY  OF  WORCBSTBJB. 

(Supreme  Jadidal   Court  of  Massachusetts. 
Worcester.    Nor.  22,  1904.) 

KCRIOIPAI.  OOBPOBATIOIfS— DIB0HAB6K  OF  SEW- 
AGS— TAILUBS    TO    PUBITT— BTATtrTBS. 

1.  St  1867,  c.  106,  p.  S41,  authorised  the  city 
of  Worcester  to  use  the  waters  of  a  certain 
brook  for  the  parpose  of  receiving  sewage  and 
dischaitring  it  Into  the  river  below;  and  St 
1886,  p.  809,  e.  831,  provided  that  the  city 
should  within  four  years  establish  a  plant  for 
the  purpose  of  purification  of  the  sewage.  Held, 
that  the  failure  of  the  dty,  prior  to  the  estab- 
lishment of  tlie  plant  to  purify  its  sewage  be- 
fore discharging  it  into  the  brook,  was  hot  neg- 
ligence. In  the  absence  of  any  showing  that  It 
could  have  done  so  by  any  reasonable  and  in- 
cidental construction  and  careful  management 
without  the  establishment  of  an  independent 

Elant  for  purification,  involving  the  taking  of 
ind  and  the  ezerciae  of  other  powers  not  giv- 
en by  the  act  of  1867. 

Z  St  18^  p.  809,  e.  831,  provided  that  the 
dty  of  Worcester  should  within  four  yea^  es- 
tablish a  plant  for  the  purification  of  sewage, 
so  that  it  should  "not  create  a  nuisance  or  In- 
Jore  the  public  health."  There  was  a  special 
provision  for  enforcing  the  statute  by  Injunc- 
tion, and  it  was  provided  that  the  common- 
wealth might  distribute  a  part  of  the  ezijense 
among  all  the  cities  and  towns  of  the  stats. 
Held,  that  the  statute  was  a  measure  for  the 
benefit  of  the  public  health,  and  the  city  was 
not  liable  to  a  riparian  owner  on  the  stream 
uto  which  the  sewage  was  discharged  for  fall- 
'ure  to  erect  an  adequate  plant 

Report  from  Sui)erior  Cionrt,  Worcester 
County;  Francis  A.  Gaskill,  Judge. 

Action  by  William  Harrington  against  the 
dty  of  Worcester.  Case  reported  to  the  Su- 
preme Judicial  Oonrt  Judgment  for  defend- 
ant 

Frank  Bnlkeley  Smith,  T.  H.  Oage,  Jr.,  and 
Frank  F.  Dresser,  for  plaintiff.  Arthur  P. 
(tugg  and  J.  Fred  Humes,  for  defendant 


KNOWIiTON,  G.  J.  TWs  case  Is  before 
m  on  a  demtirrer  to  the  plaintifTs  declara- 
tion, charging  the  defendant  with  careleasly 
and  negligently  constructing  its  sewers  and 
drains,  and  carelessly  and  negligrently  and 
improperiy  failing  to  purify  the  waters  dls- 
cliarging  through  the  sewers  and  drains  lie- 
fore  dlBcharg^ing  them  on  the  plaintifTs  prem- 
ises, so  that  the  water  flowing  through  the 
plaintiff's  mill  pond  bas  Iiecome  corrupted, 
impure,  and  filthy,  and  sewage  has  been 
placed  upon  tbe  plaintiff's  premises  and  in 
his  mill  pond,  and  other  damages  have  been 
caused  to  him  and  to  his  property.  Under 
an  order  of  the  court  upon  the  defendant's 
motion,  qieciflcations  were  filed  setting  forth 
particularly  the  matters  relied  on,  and  tbe 
defendant  filed  a  second  demurrer  to  the 
declaration  and  specifications.  At  the  hear- 
ing upon  the  declaration,  specifications,  and 
demurrers,  it  was  agreed  by  the  plaintiff,  as 
appears  by  the  report  of  the  presiding  jna- 
tlce,  tliat  the  declaration  and  specifications 
be  modified  by  allegations  as  follows:  "That 
when  chapter  831  [page  309]  Laws  1886, 
was  enacted,  it  was  necessary  for  the  dty  of 
Worcester  to  adopt  a  system  of  sewage  pur^ 
Iflcation,  Independent  of  the  construction  of 
its  sewers,  snd  to  take  tracts  of  land  there- 
for, in  order  to  prevent  the  pollution  of  the 
Blackstone  river,  arising  from  the  appropria- 
tion and  use  of  Mill  brook  as  a  sewer.  In 
the  manner  authorized  by  cliapter  106  [page 
K41]  Laws  1867;  that  there  lias  been  no  neg- 
ligence on  the  part  of  the  city,  unless  negli- 
gence be  Inferable  from  the  fact  tliat  prior 
to  1886  the  city  made  no  attempt  to  purify 
its  sewage  before  discharging  it  into  tbe 
Blackstone  river  through  said  Bfill  brook, 
and  that  since  1886  it  has  failed  to  adopt  s 
system  of  purification  adequate  in  size  and 
proper  in  design  to  accomplish  tbe  purifica- 
tion of  its  sewage,  although  such  system 
might  have  been  adopted  and  constrocted, 
but  would  have  involved  the  expenditure  of 
larger  sums  of  money,  and  taking  larger 
tracts  of  land.  In  1886  and  thereafter  tbe 
dty  of  Worcester,  acting  under  diapter  831 
[page  809]  Laws  1886,  established  purifica- 
tion works,  which  necessitated  its  taking 
large  tracts  of  land  and  making  large  ex- 
penditures of  money,  and  expended  for  land 
and  constructions  over  one  million  five  hun- 
dred thousand  dollars,  and  annually  sums 
varying  from  fourteen  thousand  dollars  t» 
fifty-three  thousand  dollars  for  maintenancew 
Except  as  modified  hereby,  all  allegations  of 
the  declaration  and  specifications  stand." 
The  Judge  overruled  the  demurrers,  the  de- 
fendant appealed,  and  the  Judge  reported  to 
this  court  the  questions  of  law  raised  by  Hm 
appeal,  with  a  stipulation  that  if  the  demur- 
rer should  be  sustained.  Judgment  sbonld 
be  entered  for  the  defendant  This  agree- 
ment does  not  appear  of  record,  except  In 
the  report  &ud  we  infer  that  it  was  made 
orally  at  the   bearing;   and  treated  mm  a 
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modlflcation  of  the  plaintiff's  pleadings.  It 
would  have  been  more  regular  to  have  pat 
the  agreement  In  writing,  and  to  have  filed 
It  as  an  amendment  of  the  declaration  or 
speciflcatlonB;  bnt  it  has  been  embodied  in 
the  written  report  of  the  justice,  wlilch  is  a 
part  of  the  record,  and  adopted  In  that  form 
by  the  parties.  We  will  therefore  treat  it 
as  an  amendment  of  the  declaration. 

The  effect  of  the  declaration  and  spedflca- 
dons,  so  modified,  is,  as  we  interpret  them, 
to  present  an  averment  that  the  plaintiff  suf- 
fered damage  in  his  property  from  the  pol- 
Intlon  of  the  stream,  and  the  disctiarge  of 
sewage  through  It  upon  his  land,  but  that 
prior  to  the  action  of  the  city  under  St 
1886,  p.  300,  c.  331,  there  has  been  no  negli- 
g«ice  on  the  part  of  the  city,  either  in  the 
constmction  or  management  oif  its  sewers  or 
otherwise,  unless  negligence  is  inferable 
from  the  fact  that  prior  to  1886  the  city 
made  no  attempt  to  purify  its  sewage  be- 
fore discharging  it  into  the  Blackstone  river 
through  Mill  brook. 

The  first  question  is  whether  negligence  is 
inferable  from  the  fact  that  sewage  in  the 
water  caused  the  plaintiff  damage,  coupled 
with  the  fact  that  the  city  made  no  at- 
tempt to  purify  its  sewage  before  dischar- 
ging it  into  the  river.  The  law  applicable  to 
the  use  of  Mill  brook  by  the  city  of  Worces- 
ter, under  the  statutes,  has  often  been  con- 
sidered by  this  court  Merrlfleld  v.  Worces- 
ter, 110  Mass.  216,  14  Am.  Rep.  692;  Butler 
V.  Worcester,  112  Mass.  541;  Washburn  Man- 
ufacturing Ck>mpany  v.  Worcester,  116  Mass. 
458;  Workman  v.  Worcester,  118  Mass.  168; 
Woodward  v.  Worcester,  121  Mass.  245; 
Morse  v.  Worcester,  139  Mass.  389,  2  N.  B. 
694;  Washburn  &  Moen  Manufacturing  Com- 
pany V.  Worcester,  153  Mass.  494,  27  N.  B. 
664.  St  1867,  p.  541,  c.  106,  authorized  the 
city  of  Worcester  to  take  and  use  Mill  brook 
for  the  purpose  of  receiving  sewage  and  dis- 
charging it  into  the  river  below;  and  the 
case  last  cited  holds  that  some  contamina- 
tion of  the  water  in  the  river  must  have  been 
contemplated  by  the  Legislature  as  neces- 
sarily Incidental  to  this  use,  and  that  dam- 
ages for  such  contamination  could  be  re- 
covered by  riparian  proprietors  under  the 
statute.  On  the  other  hand,  In  Morse  v. 
Worcester,  139  Mass.  389,  2  N.  E.  694,  It 
was  decided  that  the  city  was  bound  to  use 
due  care  in  the  construction  and  manage- 
ment of  Its  sewers,  so  as  not  to  cause  any 
unnecessarily  injurious  consequences  to  oth- 
ers, and  that  "if  It  is  practicable  to  nse  any 
methods  of  constructing  the  sewer,  and,  as 
a  ];»art  of  the  construction,  of  purifying  the 
sewage  at  its  mouth,  at  an  expense  which 
is  reasonable,  *  *  *  it  is  the  duty  of  the 
dty  to  adopt  such  methods."  But  the  court 
went  on  to  say  that  it  was  not  the  duty,  nor 
within  the  power,  of  the  city  to  establish 
an  Independent  system  of  sewage  purifica- 
tion which  would  require  the  taking  of  lands 
and  the  expenditure  of  large  sums  of  money 


for  the  construction  and  operation  of  such  a 
system.  Such  a  system  was  authorized  and 
required  by  St  1886,  p.  309,  c  331,  and  it  Is 
agreed  that,  for  the  proper  purification  of 
the  sewage,  such  a  system  was  necessary. 
For  the  failure  to  establish  such  a  system 
prior  to  the  enactment  of  the  statute,  the 
dty  is  not  liable.  Following  the  law  as  it 
is  stated  in  the  two  cases  last  dted,  the 
mere  fact  that  the  water  at  the  plaintiff's 
pond  was  somewhat  polluted  Is  not  proof  of 
negligence  on  the  part  of  the  defendant  for 
the  existence  of  some  pollution  there,  as 
necessarily  Incident  to  the  use  of  the  brook 
in  the  manner  authorized,  was  contemplated 
by  the  Legislature.  For  the  damage  caused 
by  such  necessary  pollution  the  plaintiff  was 
entitled  to  recover,  and  presumably  did  re- 
cover, damages  under  the  orlgiiul  statute. 
If,  as  a  part  of  its  system  of  sewerage,  the 
dty  could  purify  the  sewage  by  any  reasona- 
ble incidental  construction  and  by  careful 
management,  without  the  establishment  of 
an  independent  plant  for  purification,  involv- 
ing the  taking  of  land  and  the  exercise  of 
other  powers  not  given  by  the  statute,  it  was 
ite  duty  to  do  It  The  precise  question  is 
whether  it  can  be  inferred  from  the  facts  be- 
fore the  court  that  there  could  be  such 
purification  which  would  have  materially 
diminished  the  plaintiff's  damoges.  We  do 
not  see  how  such  an  Inference  can  be  drawn 
from  the  facts  averred,  as  limited  by  the 
agreement.  It  is  possible  that  some  effectual 
means  of  purification  could  have  been  pro- 
vided in  connection  with,  and  as  a  part  of, 
the  construction  and  maintenance  of  the 
sewer;  bnt  we  think  it  quite  as  probable 
that  it  could  not  have  been  done  without  the 
exerdse  of  powers  which  the  dty  did  not 
then  possess.  There  is  nothing  stronger 
than  conjecture,  if  there  is  even  that,  in 
favor  of  the  proposition  to  be  proved.  We 
are  therefore  of  opinion  that,  under  the  agree- 
ment there  was  no  actionable  negligence  on 
the  part  of  the  city  prior  to  the  enactment 
of  St  1886,  p.  309,  C.  83L 

It  is  averred  that  under  this  statute  the 
dty  has  failed  to  adopt  a  system  of  purifi- 
cation adequate  in  size  and  proper  in  design 
to  accomplish  the  purification.  The  question 
on  this  part  of  the  case  is  whether  such  neg- 
ligence Is  actionable.  This  depends  upon 
the  construction  of  the  statute.  If  this  is  an 
act  putting  upon  the  city  of  Worcester,  as 
an  agency  of  the  government,  the  perform- 
ance of  a  governmental  duty  for  the  benrtt 
of  the  general  public  in  the  neighborhood  of 
the  Blackstone  river,  there  Is  no  liability  in 
damages  for  the  failure  iwoperly  to  perform 
the  duty.  This  principle  of  law  is  established 
in  this  commonwealth  by  many  decisions, 
and  it  is  recognized  quite  generally  else- 
where. Hill  V.  Boston,  122  Mass.  344,  23  Am. 
Rep.  332,  and  cases  cited;  Blgelow  v.  Ran- 
dolph, 14  Gray,  541;  Benton  v.  Boston  City 
Hospital,  140  Mass.  13,  1  N.  B.  836,  54  Am. 
Sep.  436;  Tindley  T.  Salem,  137  Mass.  171. 
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BO  Am.  Rep.  289;  Pettinglll  v.  Chelsea,  161 
Mass.  868,  37  N.  E.  380,  24  L.  R.  A.  426; 
Eastman  r.  Meredith,  36  N.  H.  284,  72  Am. 
Dec.  302;  Maxmllian  v.  Mayor,  62  K  Y.  160, 
20  Am.  Rep.  468.  If,  on  the  other  hand,  this 
should  be  treated  as  merely  an  enabling  act 
to  authorize  the  dty  of  Worcester  to  per- 
form duties  beyond  those  which  it  was  au- 
thorized to  perform  under  St.  1867,  p.  541,  c 
106,  in  order  the  better  to  protect  individual 
owners  upon  the  stream  In  the  enjoyment  of 
their  original  rights  of  property,  which  had 
not  been  taken  away  under  the  earlier  stat- 
ute, the  dty  is  liable  for  this  negligence,  as 
It  was  liable,  under  the  chapter  Just  men- 
tioned, for  negligence  In  the  construction  and 
management  of  the  sewer  In  Mill  brook. 
The  considerations  In  favor  of  each  of  these 
different  views  of  the  law  are  of  nearly  equal 
weight,  but,  on  the  whole,  we  think  It  a  bet- 
ter Interpretation  of  the  language  of  the  Leg- 
islature to  hold  that  this  Is  a  measure  In  the 
Interest  of  the  general  public,  looking  par- 
ticularly to  the  protection  of  the  health  of 
the  people  living  near  the  Blackstone  river, 
and  that  the  duty  to  make  this  provision  was 
Imposed  as  other  public  duties  which  rest 
upon  cities  and  towns  are  Imposed,  like  the 
duty  to  provide  for  the  education  of  chil- 
dren, or  the  duty  to  establish  and  maintain 
the  ordinai*y  institutions  of  the  government. 
It  does  not  purport  to  give  the  city  privileges 
which  It  asks  for  Its  own  benefit,  but  It  Is 
mandatory.  It  requires  the  removal  of  the 
sewage,  not  so  completely  as  to  make  the 
water  pure  for  all  kinds  of  manufacturing 
purposes,  but  only  to  such  a  degree  that  It 
shall  not  "create  a  nuisance  or  Injure  the 
public  health."  It  does  not  direct  that  this 
shall  be  done  at  once,  but  only  that  It  shall 
be  done  within  four  years  after  the  passage 
of  the  act  There  Is  a  special  provision  for 
the  enforcement  of  the  statute  by  Injunction 
or  other  equitable  process,  and  this  does  not 
seem  to  be  for  the  benefit  of  riparian  propri- 
etors or  other  property  owners,  as  such,  but 
for  the  benefit  of  the  general  public.  Ac- 
tion of  this  kind  can  be  taken  only  pn  com- 
plaint of  the  selectmen  of  a  town  on  the 
Blackstone  river. 

The  last  section  specially  recognizes  In 
another  way  the  fact  that  this  Is  a  public 
matter.  In  which  the  city  of  Worcester  acts, 
in  part  at  least,  as  an  agency  of  the  govern- 
ment, for  there  Is  a  provision  that  the  com- 
monwealth may.  If  it  deems  It  equitable  so 
to  do,  dlstilbute  a  part  of  the  whole  of  the 
expenses  of  this  service  among  all  the  cities 
and  towns  of  the  state.  Primarily  and  chief- 
ly, it  seems  to  be  a  measure  In  the  interest 
of  the  public  health,  and  these  provisions, 
enacted  with  a  knowledge  of  the  rule  of  law 
that  for  the  nonperformance  of  public  duties 
there  Is  no  liability  in  an  action  for  negli- 
gence. Indicate  a  purpose  to  leave  the  city 
without  liability  to  individual  property  own- 
ers under  this  statute.  It  follows  that  this 
action  cannot  be  maintained,  and  that  the 


public  must  look  for  the  protection  of  tbelt 
interests  to  proceedings  In  equity  instituted 
on  the  complaint  of  a  board  of  selectmen. 
Judgment  for  the  defendant. 


(187  Man.  &) 
PBAIT  T,  NEW  TORE,  N.  H.  ft  H.  R.  CO. 
(Supreme  Judicial   Court  of  Maasachusetts. 
Bristol.    Nov.  22,  1804.) 

BAILBOADS— INjrUBIES  TO   LICENSKB— BI0IIfO»— 

XOVmO  CABS — NBOLIOENCB^-OONTBIBU- 

TOBT  NEOUaEHCE. 

L  Plaintiff,  an  employ^  of  a  shipper,  desiring 
to  load  a  freight  car  standing  on  a  grade  sid- 
ing at  a  small  country  station,  was  furnished  by 
defendant's  agent  with  a  bar  to  move  one  of 
the  cars  to  the  place  where  it  was  to  be  loaded, 
and  while  so  engaged  he  was  struck  and  injured 
by  another  car,  which  followed  the  car  being 
moved  down  the  grade  without  plaintiff's  knowl- 
edge; there  being  at  the  time  of  the  accident 
no  other  person  in  the  neighborhood.  Held, 
that  plaintiff  was  not  guilty  of  contributory 
negligence,  as  a  matter  of  law.  In  going  between 
the  rails  while  pushing  the  car. 

2.  Where  a  railroad  company  left  a  car  at 
the  top  of  a  grade  siding  without  setting  the 
brakes  thereon,  and,  if  the  brakes  had  been 
set,  the  car  could  not  have  been  moved  even 
with  a  bar,  but.  by  reason  of  defendant's  fail- 
ure to  set  the  brakes,  the  car  was  caused  to 
move  down  the  grade  by  the  blowing  of  a  hi^h 
wind,  and  struck  the  servant  of  a  shipper  while 
moving  another  car  down  the  grade,  defendant 
was  negligent,  though  the  first  car  in  the 
string  was  held  on  the  grade  by  brakes. 

Exceptions  from  Superior  Court,  Bristol 
County;  Loranns  E.  Hitchcock,  Judge. 

Action  by  William  Pratt  against  the  New 
York,  New  Haven  &  Hartford  Railroad 
Company.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  brings  exceptions.  Sus- 
tained. 

Perry,  Jenney  &  Potter,  for  plaintift.  F. 
S.  Hall,  for  defendant 

LORING,  3.  The  material  evidence  In 
this  case  was,  in  substance,  as  follows:  The 
plaintiff  was  employed  by  one  Porter  to  as- 
sist In  loading  box  boards  into  a  freiglit 
car  on  a  spur  track  of  the  defendant  tall- 
road  at  Tremont,  in  this  commonwealtb. 
This  spur  track  was  used  for  loading  freight 
cars,  and  butted  upon  an  open  space  be- 
longing to  the  defendant  railroad,  devoted 
by  it  to  the  deposit  of  goods  to  be  loaded 
in  such  cars.  On  being  told  that  be  wished 
to  move  the  two  cars  which  were  to  be  load- 
ed to  the  place  where  Ihe  box  boards  were. 
Porter  was  furnished  by  the  defendant  with 
a  bar  with  which  to  move  the  two  cars. 
While  the  plaintlfT,  together  with  Porter  and 
two  other  employes  of  his,  was  moving  the 
car  south,  to  be  placed  where  the  boards 
were,  another  car  came  down  upon  the  plain- 
tiff without  warning.  It  was  first  seen  by 
one  of  the  other  employes,  who  called  to  the 
plaintiff;  but  the  car  struck  the  plaintiff  be- 
fore he  could  get  out  of  its  way,  while  he 
was  walking  between  the  rails,  pushing 
against  the  hunter  of  the  car  which  waa  be- 
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Ing  moyed.  The  car  which  ran  the  plaintiff 
down  was  standing  by  Itself,  six  to  ten  feet 
further  north  than  the  car  was  which  the 
plaintiff  was  in  the  act  of  moving  before  the 
moving  of  the  last  car  was  begun.  It  was 
In  evidence  that  It  was  the  practice  for  ship- 
pers to  move  cars  to  such  place  on  this  spur 
track  as  was  convenient  for  loading  the  goods 
to  be  shipped.  It  was  also  in  evidence  tliat 
there  was  a  grade  In  this  spur  track  run> 
nlng  downhill  toward  the  south;  that  it  was 
a  grade  which  no  one  would  be  likely  to  see, 
nnless  looking  for  it;  and  that.  If  the  brakes 
w«e  set  on  a  freight  car,  it  could  not  be 
moved,  even  by  an  Iron  bar,  down  this  grade. 
At  the  time  of  the  accident  there  was  a  high 
wind  from  the  north  and  no  engine,  no  em- 
ployes of  the  defendant,  nor  any  one  else  near 
the  car  which  ran  the  plaintiff  down  after 
it  was  left  on  the  spur  track  earlier  on  the 
same  day.  The  presiding  Judge  directed  the 
Jury  to  render  a  verdict  for  the  defendant, 
and  the  case  is  here  on  an  exception  to  that 
ruling. 

The  defendant  seeks  to  snpport  the  ruling 
on  two  grounds:  First,  that  there  was  no 
evidence  of  due  care  on  the  part  of  the  plain- 
tiff; and,  second,  that  the  cause  of  the  acci- 
dent was,  on  the  evidence,  a  matter  of  con- 
jecture, and  no  negligence  on  the  defendant's 
part  was  shown.  But  we  are  of  opinion  that 
these  contentions  cannot  be  maintained. 

1.  The  place  In  question  was  not  a  rail- 
road yard,  where  cars  were  continually  go- 
ing back  and  forth.  It  was  a  single  spur 
track,  leading  off  the  main  line,  devoted  to 
loading  freight  cars,  at  what  appears  to  be  a 
small  country  station  of  the  defendant  rail- 
road; and  at  the  time  of  the  accident  there 
was  neither  any  employ^  of  the  railroad,  nor 
any  other  person,  in  the  neighborhood.  Un- 
der these  circumstances,  the  plaintiff  was 
not,  as  matter  of  law,  lacking  in  due  care 
In  walking  between  the  rails  while  pushing 
the  car  in  question  to  the  place  where  it  was 
to  be  loaded  at  the  invitation  of  the  de- 
fendant. In  the  case  at  bar  there  was  evi- 
dence that  the  plaintiff  did  not  know  that 
there  was  a  grade  in  the  track.  For  this 
reason  the  case  does  not  come  within  such 
cases  as  Jean  t.  Boston  &  Maine  Bailroad, 
181  Mass.  197,  63  N.  E.  399;  Judge  t.  Elklns, 
183  Mass.  228,  66  N.  E.  708;  Dyer  v.  Fitch- 
bnrg  Railroad,  170  Mass.  148,  48  N.  B.  1087; 
DolpUn  V.  New  York,  New  Haven  &  Hart- 
ford Railroad,  182  Mass.  609,  65  N.  E.  820— 
and  also  is  to  be  distinguished  from  Martyn 
V.  New  York  &  Boston  Despatch  Express 
Oo.,  176  Mass.  401,  67  N.  B.  671. 

2.  We  are  of  opinion  that  the  Jury  were 
warranted  in  inferring  that  the  car  which 
ran  down  onto  the  plaintiff,  and  which  was 
left  without  the  tvake  being  set,  was  put 
in  motion  down  grade  by  the  high  wind 
which  was  then  blowing.  The  case  comes 
within  such  cases  as  Cox  ▼.  Central  Vermont 
Railroad,  170  Mass.  129,  49  N.  E.  97,  and  not 
within  such  cases  as  Kendall  v.  Boston,  118 


Mass.  234,  and  Wadsworth  y.  Boston  Elevat- 
ed Railway,  182  Mass.  672,  66  N.  E.  421. 
We  are  also  of  opinion  that  to  leave  a  car, 
with  the  brakes  not  set,  at  the  top  of  a  down 
grade  on  a  spur  track,  on  which  it  is  the 
practice  for  shippers  to  move  cars  by  hand, 
is  an  act  of  negligence.  The  only  doubt  we 
have  had  is  this:  The  plaintiff  testified  that 
the  brakes  were  set  on  the  first  car  which 
Porter  and  his  employes  moved  south  on 
this  spur  track,  that  there  were  no  brakes 
set  on  the  second  car  brought  down  by  them, 
and  that  Porter  and  bis  men  let  off  the 
brakes  on  the  first  car  when  they  brought 
it  down.  But  if  it  be  assumed  that  the  set- 
ing  of  the  brakes  on  the  first  car  next  to 
the  grade  was  a  sufficient  protection  against 
all  the  cars  behind  it  running  down  grade, 
the  defendant  knew  that  there  was  a  grade 
at  this  point;  and  it  also  knew  the  practice 
then  existing  for  the  local  agent  to  leave  it 
to  shippers  to  move  the  cars  to  the  desired 
place;  and,  knowing  this.  It  was  negligent 
to  leave  this  car  at  the  top  of  the  grade  with 
the  brakes  not  set,  as  against  a  shipper,  or 
the  employ^  of  a  shipper,  who,  from  igno- 
rance of  the  existence  of  the  grade,  might 
move  the  first  car,  and  thus  be  exposed  to 
the  danger  from  which  the  plaintiff  suf- 
fered. 
Exceptions  sustained. 

(18«  Man.  SOD) 
TURNER  V.  PAGE  (two  cases). 
(Supreme  Judicial   Court  of  Massachusetts. 
Worcester.    Nov.  21,  1904.) 

HIOHWATS  ~  BUNAWAT  TIAUS  —  PEBSOIfS  ON 
STBEET— IRJUBIES— UAUrrs  Ot  H0BSE8— ACTS 
or  TUISD  PERSONS— INSTBUCTIONS— APPEAL. 

1.  Where,  In  an  action  for  Injuries  by  negli- 
gence Of  the  driver  of  defendant's  team,  defend- 
ant requested  a  ruling  that,  if  the  jury  believ- 
ed the  evidence  as  to  the  previous  habits  of  the 
team,  plaintiff  could  not  recover,  defendant 
could  not  claim  on  appeal  that  such  request  re- 
qnired  an  lostruction  that  the  jury  should  con- 
sider the  previous  habits  of  the  hones,  in  pass- 
ing on  the  question  of  the  driver's  negligence. 

2.  In  an  action  for  Injuries  caused  by  the 
neglifence  of  the  driver  of  defendant's  team,  in 
pormitting  them  to  mn  away,  an  Instruction 
that  if  the  accident  would  not  have  happened, 
except  for  the  acts  of  a  third  person  in  en- 
deavoring to  stop  the  horses,  plaintiff  could  not 
recover,  was  properly  refused. 

Exceptions  from  Superior  Court,  Worcester 
County;  Francis  A.  Gasklll,  Judge. 

Actions  by  Lucy  A.  Turner  and  by  Henry 
A.  Turner  against  Charles  P.  Page.  jTudg- 
ment  was  rendered  in  favor  of  plaintiffs,  and 
defendant  brings  exceptions.    Overruled. 

Defendant's  servant  intrusted  with  his 
team,  hitched  to  a  tlpcart  containing  wood, 
left  the  same  unsecured  near  a  railroad  track 
for  the  purpose  of  picking  np  some  wood  that 
had  dropped  from  the  car;  and,  while  so  left, 
the  horses  ran  away.  As  they  passed  one 
Clifford  Buffum,  who  was  working  on  a 
lawn,  be  attempted  to  stop  them,  and,  In 
so  doing,  went  to  the  center  of  the  road. 
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a  little  ahead  of  the  team,  with  a  wooden 
rake,  which  he  held  up,  and  shouted  at  the 
team  to  stop;  and  when  they  passed  blm  he 
struck  the  nigh  horse  over  the  head  with 
the  rake.  The  horses  did  not  stop,  but  pass- 
ed up  the  street  and  ran  into  plaintiffs'  car-^ 
riage,  which  bad  been  left  in  front  of  a  bank 
in  charge  of  plaintiff  wife,  by  which  she 
was   thrown   out   and    Injured. 

At  the  close  of  the  evidence,  defendant 
requested  the  Judge  to  rule  "(4)  that  If  the 
horses  which  ran  into  plalntlfC  would  not 
have  so  collided,  and  the  Injuries  would 
not  have  occurred,  except  for  the  Interven- 
ing attempt  of  Buffum  to  stop  the  horses,  to- 
gether with  the  blow  of  the  rake  over  the 
head  of  the  nigh  horse,  then  the  plalntlS 
conid  not  recover;  and  (6)  if  the  horses  which 
ran  bad  always  1)efore  the  accident  been 
safe,  docile,  and  gentle,  and  they  had  never 
run  away  before,  and  the  driver  had  no 
knowledge  of  any  tendency  on  their  part  to 
run  away,  and  they  had  many  times  before 
been  left  without  being  hitched,  and  they 
had  been  much  about  railroads,  and  were 
familiar  with  the  sight  and  sounds  about 
railroad  trains,  and  the  driver  of  the  horses 
did  what  it  was  customary  to  do  under 
similar  circnmstances,  then  plaintiff  could 
not  recover" — which  requests  the  court  re-' 
fused,  and  to  which  defendant  excepted. 

Geo.  R.  Warfield,  for  plaintiffs.  John  R. 
Thayer,  Arthur  P.  Rugg,  Henry  H.  Thayer, 
and  John  T.  Dervin,  tor  defendant. 

LORING,  J.  1.  The  difficulty  with  the  d©. 
fendant's  argument  In  support  of  his  ex- 
ception to  the  refusal  to  give  the  fifth  ruling 
asked  for,  and  to  so  much  of  the  charge  as 
is  inconsistent  with  it,  is  that  what  is  com- 
plained of  In  the,  argument  is  not  what  was 
asked  for  in  the  ruling.  The  complaint 
made  by  the  defendant  in  his  argument  is 
that  the  Judge  did  not  tell  the  Jury  to  con- 
sider the  previous  habits  of  the  horses  In 
passing  on  the  question  of  the  driver's  neg- 
ligence. What  the  defendant  asked  for  In 
this  ruling  was  that,  If  the  Jury  believed  the 
testimony  as  to  their  previous  habits,  the 
plaintiff  could  not  recover. 

2.  The  difficulty  with  his  argument  in  sup- 
port of  his  exception  to  the  refusal  to  give 
the  fourth  ruling  asked  for  lies  in  the  as- 
sumption that  the  persons  who  attempt  to 
stop  runaway  horses  will  In  fact  act  as  the 
typical  prudent  man  would  act  We  are  of 
opinion,  on  the  contrary,  that,  among  the 
natural  and  probable  consequences  of  negli- 
gently letting  a  pair  of  horses  run  away, 
it  is  competent  to  find  that  they  will  swerve 
to  one  side  or  the  other  on  account  of  the 
acts  of  persons  who  try  to  stop  them  In  a 
way  which  would  not  have  been  adopted  by 
a  prudent  man,  including  waving  a  rake  and 
hitting  one  of  the  horses  over  the  head  with 
it.  The  case  oomes  within  I-ane  v.  Atlantic 
Works,  111   Mass.   136;    Koplan  v.  Boston 


Gaslight  Co.,  177  Mass.  15,  68  N.  B.  183: 
Boston  Woven  Hose  &  Rubber  Co.  v.  Ken- 
dall, 178  Mass.  232,  69  N.  E.  657,  86  Am.  St. 
Rep.  478,  51  L.  R.  A.  781;  Murray  v.  Bos- 
ton Ice  Co.,  180  Mass.  166,  61  N.  B.  1001 
(see,  also,  Clifford  v.  Atlantic  Cotton  Mills, 
146  Mass.  47,  48,  15  N.  E.  84,  4  Am.  St  Rep. 
279,  where  the  earlier  cases  are  collected), 
and  does  not  come  within  Stone  v.  Boston 
&  Albany  R.  R.,  171  Mass.  536,  61  N.  E.  1. 
41  L.  R.  A.  794;  Glynn  v.  Central  R.  R.  of 
New  Jersey,  175  Mass.  510,  66  N.  B.  698,  78 
Am.  St  Rep.  607;  Glassey  v.  Worcester,  etc.. 
Street  By.,  185  Mass.  316,  70  N.  E.  199.  See, 
also,  Clifford  v.  Atlantic  Cotton  Mills,  146 
Mass.  47,  49,  15  N.  E.  84^  4  Am.  St  Rep.  279. 
Exceptions  overruled. 


037  Mass.  18) 
MURPHY  V.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Supreme   Judicial   Court  of   Massachusetts. 
Worcester.    Nov.  22,  1904.) 

IfABTKB  AND  SEBVANT— IRJVBIBS  TO  BEBVART 
—  TBANSFEBBINQ  FBEIOnT  —  REOLIOENCE  OF 
rOBEMAN  —  STATXnrOBT  LIABILITY— ASSUMED 
BISK— PBESUMPTIOHS— qtTESTION    FOB   JTJBT. 

1.  M.,  section  foreman  on  defendant  railroad, 
had  charge  of  a  gang  of  men,  including  plain- 
tiff, whose  duty  it  was,  under  M.'b  instructions, 
to  transfer  freight  from  one  car  to  another,  it 
Iwing  M.'b  duty  to  select  the  cars  that  were  to 
be  unloaded,  and  check  the  freight  as  it  was  ■ 
transferred.  Held  sufficient  to  justify  a  find- 
ing that  M.  was  intrusted  by  aefendant  with 
superintendence  over  the  plaintiff,  within  a  stat- 
ute making  a  master  liable  for  injuries  to  a 
servant  by  reason  of  the  negligence  of  a.  super- 
intendent 

2.  Plaintiff  was  injured  while  transferring 
freight  from  one  car  to  another  by  the  misplace- 
ment  of  a  "brow"  used  for  that  purpose.  De- 
fendant's foreman,  on  seeing  one  of  plaintiff's 
fellow  servants  about  to  reverse  the  brow,  order- 
ed him  to  let  it  alone,  though  the  reversal  of  the 
brow  would  have  averted  the  accident  Held 
sufficient  evidence  of  defendant's  n^ligenoe  to 
justify  submission  of  the  case  to  the  jury. 

3.  Where  plaintiff  was  not  present  at  the  time 
a  brow  used  in  transferring  freight  from  one 
car  to  another  was  adjusted,  and  on  being  called 
by  Us  foreman,  by  whose  negligence  the  brow 
was  caused  to  be  improperly  Placed,  went  about 
the  work  of  transferring  the  freight  in  the  usual 
way.  and  was  injured  by  the  slimnz  of  the  brow 
as  he  was  taking  oat  his  first  truck  load,  plain- 
tiff did  not  assume  the  risk  of  sudi  injury  as  a 
matter  of  law. 

4.  Where  the  work  of  transferring  freight 
from  one  car  to  another  was  being  prosecuted 
under  the  immediate  supervision  of  the  foreman 
of  defendant  whose  orders  plaintiff  was  bound 
to  obey,  plaintiff,  when  ordered  to  enter  the  car 
with  his  truck  and  take  a  load  to  a  connecting 
car,  had  a  right  to  presume  that  the  connecting 
platform  between  the  two  cars  had  been  prop- 
erly placed. 

Exceptlona  from  Superior  C!onrt  Worcester 
County;    Francis  A.  Gaskill,  Judge. 

Action  by  John  Murphy  against  the  New 
York,  New  Haven  &  Hartford  Ralhroad  0>m- 
pany.  From  a  Judgment  in  favor  of  defend- 
ant plaintiff  brings  exceptions.    Sustained. 

John  H.  S.  Hunt  Edwd.  H.  O'Brien,  and 
Thayer  &  Perry,  for  plaintiff.  Arthur  P. 
Rugg,  for  defendant 
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BRALEY,  J.  The  ^alntlff  finally  relies 
on  the  third  count  of  the  declaration  to  sus- 
tain hlB  cause  of  action,  and  the  questions 
presented  are  whether  there  was  any  evi- 
dence of  the  defendant's  negligence  or  of 
the  plalntilTs  due  care  which  should  have 
been  submitted  to  the  Jury.  It  appeared 
that  Mulvaney  was  the  section  foreman  of 
the  defendant,  having  charge  of  a  gang  of 
five  men,  including  the  plalntlft,  whose  duty 
it  was  under  his  Instructions  to  unload  or 
transfer  freight  from  one  car  to  another, 
while  he  selected  the  cars  that  were  to  be  un- 
loaded, and  checked  the  freight  as  It  was 
transferred.  This  was  sufficient  evidence  for 
the  consideration  of  the  Jury  that  he  was 
intrusted  by  the  defendant  with  superin- 
tendence over  the  plaintiff  within  the  mean- 
ing of  the  statute,  and  for  whose  negligence 
It  would  be  responsible.  Mahoney  v.  New 
York  &  New  England  Railroad  Co.,  160  Mass. 
573,  36  N.  E.  588. 

In  the  performance  of  this  work  by  the 
men  a  movable  platform,  called  a  "brow," 
was  placed  between  and  formed  a  bridge 
from  one  car  to  the  other,  over  which  the 
freight  was  wheeled  in  trucks.    The  brow 
In  use  at  the  time  of  the  accident  was  pro- 
vided with  curved  hooks  at  one  end,  with  a 
cleat  on  the  under  edge.    These  hooks  were 
intended  to  stick  into  the  floor  of  the  car, 
thus    preventing    the    brow    from    slipping, 
while  the  opposite  end  ran  to  a  beveled  edge. 
There  was  evidence  that  the  usual  way  of 
using  it  was  to  place  the  end  with  hooks  on 
the  car  to  which  the  freight  was  to  be  wheel- 
ed,   otherwise   the   loaded    truck    striking 
against  the  raised  end  as  it  rested  on  the 
books  might  cause  it  to  slide  from  the  car. 
When  the  brow  used  by  the  plaintiff  had  been 
placed  in  position  after  the  cars  had  been 
designated  by  Mulvaney,  the  raised  end  rest- 
ed on  the  car  to  be  unloaded,  but  before  any 
work  bad  been  done,  one  of  the  men,  discov- 
ering its  situation,  was  about  to  reverse  It, 
when  Mulvaney  said  "the  brow  was  all  right, 
let  It  alone,"  and  because  of  this  order  no 
change  was  made.    The  method  of  doing  the 
work,  as  well  as  when  it  should  be  done,  was 
to  be  determined  by  Mulvaney,  and  It  became 
his  duty,  when  he  ordered  the  plaintiff,  with 
the   other  men,  to  go   to  work   unloading 
freight,  to  use  reasonable  care  to  prevent  his 
being  exposed  to  the  danger  that  the  brow 
might  slip  from  the  car  when  struck  by  the 
loaded  truck  as  it  rose  from  the  level  of  the 
floor  of  the  car  to  the  top  of  the  brow.    It 
could  have  been  found  that  reversing  the 
brow    would   have  placed   it  properly,   and 
prevented  It  from  slipping  from  this  cause, 
as  the  beveled  edge  would  have  been  sub- 
stantially on  a  level  with  the  floor  of  the^ 
car  which  was  being  unloaded,  and  thus  the 
accident  would  have  been  averted.    If  this 
was  not  done  because  of  the  order,  then  its 
dangerous  position  was  due  to  him,  and  fur- 
nished evidence  of  his  negligence.    Dean  v. 
Smitb.  169  Mass.  569,  48  N.  E.  619;  O'Brien 


T,  Look,  171  Mass.  36,  50  N.  E.  458;  Knight 
r.  Overman  Wheel  Co..  174  Mass.  455,  54- 
N.  E.  '890.  If  the  accident  was  caused  by 
the  negligence  of  the  superintendent,  this 
was  a  risk  not  assumed  by  the  plaintiff  un- 
der his  contract  of  service.  Davis  v.  New 
York,  New  Haven  &  Hartford  R.  R.  Co.,  159 
Mass.  532,  536.  34  N.  E.  1070;  Murphy  v. 
City  Coal  Co.,  172  Mass.  324,  327,  52  N.  E. 
503.  Nor  can  it  be  «ald  as  matter  of  law 
that  by  using  the  brow  his  conduct  was 
such  as  to  show  either  that  he  assumed  the 
risk  or  failed  to  exercise  ordinary  care.  He 
was  not  present  when  it  was  adjusted,  and 
on  being  called  went  about  his  work  in  the 
usual  way,  and  the  accident  happened  as  he 
was  taking  out  his  first  load.  Moreover, 
the  work  was  being  prosecuted  under  the 
supervision  of  Mulvaney,  whose  orders  he 
was  to  obey,  and  when  directed  by -him  to 
enter  the  car  with  his  truck,  and  take  a  load 
to  the  connected  car,  he  had  a  right  to  infer 
that  this  order  would  not  have  been  given 
If  the  connecting  platform  was  not  properly 
placed.  How  far  these  conditions,  when 
coupled  with  his  previous  experience,  can 
be  held  to  have  affected  his  conduct,-  which 
otherwise  might  have  been  found  to  be  care- 
less, was  a  question  of  fact  White  ▼.  Non- 
antum  Worsted  Oo.,  144  Mass.  276,  277,  11 
N.  E.  76;  Fitzgerald  v.  Connecticut  River 
Paper  Co.,  155  Mass.  155,  158,  29  N.  E.  404, 
31  Am.  St  Rep.  537;  Hennessy  v.  Boston, 
161  Mass.  502,  503,  37  N.  E.  668;  Powers  v. 
Fall  River,  168  Mass.  60,  65,.  46  N.  B.  408. 
Both  issues,  therefore,  under  proper  Instruc- 
tions, should  have  been  left  to  the  determina- 
tion of  the  Jury. 
Exceptions  sustained. 


(187  Masi.  21) 
FOSTER  V,  NEW  YORK.  N.  H.  ft  H.  R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Nov.  23,  1004.) 

MASTER  ANO  sesVANT— INjntlES  TO  SEBVANT— 
DETECTIVE  APPLIANCES — AOOPTION  FOB  TEM- 
POBABY  USE— CONTBIBUTOBY  REaLIOENCB— 
QUESTIONS   FOB  JUBT. 

1.  It  is  the  duty  of  one  employed  by  a  rail- 
road in  the  unloading  of  freight  not  to  expose 
himself  to  unusual  danger,  but  he  may  rely  on 
the  presumption  that  the  railroad  will  not  t\tr- 
nish  defective  appliances  for  him  to  use. 

2.  A  railroad  employs  unloading  freight,  who 
had  to  pass  through  a  car  of  another  railroad, 
in  which  be  bad  net  been  before,  and  which 
was  between  the  car  that  be  was  unloading  and 
the  freight  depot,  and  whose  attention  was  di- 
rected to  a  rising  board  over  which  he  had  to 
pass,  and  which  partially  concealed  a  bole  in 
the  ifloor  of  the  strange  car,  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law  in 
failing  to  see  the  hole  and  Injuring  himself  by 
contact  therewith. 

3.  A  freight  car  of  another  railroad,  made 
use  of  by  a  railroad  as  a  passway  between  a 
car  of  its  own,  wiiicb  is  being  unloaded,  and 
the  freight  depot,  is,  as  between  the  railroad 
and  an  employ^  engaged  in  nnloading  the  car, 
a  part  of  the  railroad's  equipment,  which  it  is 
required  to  use  reasonable  precautions  to  miik^ 
safe,  either  at  common  law  or  under  St  18i<7. 
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p.  899,  c.  270,  S  1,  d.  1,  aa  originally  enacted, 
making  employera  liable  for  injuries  to  employes 
caused  by  reason  of  any  defect  in  the  condition 
of  the  ways,  worlcs,  or  machinery,  etc.,  or  aa 
amended  by  St.  1893,  p.  993,  c.  359,  which  de- 
clares that  a  car  in  the  use  of  a  railroad  shall 
be  considered  a  part  of  its  ways,  woriis,  or 
machinery,  whether  owned  by  it  or  by  some 
other  company. 

4.  Where  instrumentalities  employed  by  a 
master  are  originally  defective,  or  become  un- 
safe from  want  of  repair,  the  master  cannot 
defend  an  action  'for  injuries  to  a  servant  on 
the  ground  of  the  transitory  character  of  such 
instrumentalities. 

6.  Where  the  evidence  on  the  questions  of  neg- 
ligence and  contributory  negligence  is  open  to 
more  than  one  conclusion,  ita  weight  and  the 
inferences  to  be  drawn  therefrom  are  for  the 
jury. 

Report  from  Supreme  Judicial  Ck>urt,  Wor- 
cester County;  Francis  A.  Gnslsill,  Judge. 

Tort  Xor  personal  Injuries  by  Edward  P. 
Foster  against  the  New  York,  New  Haven 
&  Hartford  Railroad  Company.  In  the  su- 
perior court  tbe  jury,  by  direction,  returned 
a  verdict  for  defendant,  and  tbe  case  was 
reported  for  tbe  determination  of  tbe  Su- 
preme Judicial  Court  If  tbe  ruKug  was 
right,  Judgment  was  to  be  entered  on  tbe 
verdict;  otherwise  judgment  to  be  entered 
for  plaintiff  in  the  sum  of  $1,500.  Judg- 
ment for  plaintiff. 

J.  B.  McConnell  and  J.  H.  P.  Dyer,  for 
plaintiff.    Arthur  P.  Bugg,  for  defendant 

BRALBY,  J^  It  Is  the  contention  of  the 
plaintiff  that  upon  tbe  evidence  shown  by 
the  report  whether  he  was  in  the  exercise  of 
due  care  or  tbe  defendant  was  negligent  were 
Issues  of  fact  upon  which  tbe  jury  could 
have  found  In  bis  favor,  and  .therefore  the 
direction  of  a  verdict  for  the  defendant  was 
wrong.  In  tbe  performance  of  his  duty  as  de- 
livery clerk  the  plaintiff  was  required  to  un- 
load freight  from  tbe  cars  as  called  for,  and 
deliver  It  to  consignees,  and  he  had  a  right 
to  rely  on  the  presumption  that  the  defend- 
ant would  not  furnish  defective  appliances 
with  which  he  was  to  perform  the  work. 
The  car  in  which  he  was  Injured  was  not  a 
part  of  the  permanent  Instrumentalities  pro- 
-vlded  for  the  reception,  delivery,  or  storage 
of  freight  and  he  had  not  been  in  it  until 
the  morning  of  tbe  accident,  and  bad  not  pre- 
viously known  of  the  defective  condition  of 
tbe  floor.  At  that  time  the  car  had  been 
opened,  and  all  the  usual  arrangements  made 
for  the  delivery  of  the  freight,  and  the  hole 
in  the  floor  was  partly  covered  by  the  rising 
board  connecting  tbe  cars,  and  which  ob- 
atruoted  a  full  view  of  it  by  the  plaintiff.  He 
testifled  that  when  he  passed  through  push- 
ing an  empty  truck  before  him  on  his  way 
for  tbe  freight  his  attention  was  directed 
to  the  rising  board  over  which  he  was  to 
■pass,  rather  than  to  any  other  portion  of 
the  way,  and  that  he  did  not  see  tbe  hole. 
While  it  was  his  duty.  In  the  exercise  of  or- 
•dinary  care,  not  to  expose  himself  to  unusual 
•danger,   bis  conduct,   under  the  conditions 


'  disclosed,  cannot  be  said  as  matter  of  law 
to  have  been  careless.  Gllman  v.  Eastern 
Railroad  Corporation,  10  Allen,  233,  87  Am. 
Dec.  635;  Huddleston  v.  Lowell  Machine 
Shop,  106  Mass.  282;  Myers  v.  Hudson  Iron 
Co..  150  Mass.  125,  134,  22  N.  B.  631,  15  Am. 
St  Rep.  176;  Gustafsen  v.  Washburn  & 
Moen  Mfg.  Co.,  153  Mass.  468,  474,  27  N.  E. 
179;  Anderson  v.  Clark,  155  Mass.  368,  29  N. 
E.  689;  Bartolomeo  v.  McKnlght,  178  Mass. 
242,  246,  59  N.  E.  804.  In  the  conduct  of  Its 
business  the  defendant  was  required,  as  a 
carrier  of  freight  to  deliver  it  to  the  con- 
signees at  the  station  where  the  plaintiff 
was  employed,  and,  if  his  injuries  had  been 
caused  by  a  defective  platform  provided  for 
his  use  by  tbe  defendant,  there  would  seem 
to  be  no  sufiScient  reason  why  it  could  not  be 
held  liable  for  such  defect.  Snow  v.  Housa- 
tonic  Railroad  Company,  8  Allen,  441,  85 
Am.  Dec.  720.  Instead  of  this,  the  method 
generally  employed  seems  to  have  been  that, 
when  a  freight  car  was  to  be  unloaded  on 
the  second  of  the! two  tracks,  the  "usual, 
customary,  and  only  way"  was  to  run  such 
car  opposite  a  car  on  the  first  track,  put  a 
bridge  between  the  two,  and  then  connect 
the  first  car  with  the  platform  of  the  freight- 
house.  The  freight  was  then  carried  on 
trucks  across  the  bridge  through  the  inter- 
vening car,  and  over  the  second  bridge  to 
the  frelghthouse.  If  it  had  placed  one  of  its 
own  cars  in  position  for  this  purpose,  there 
would  be  no  substantial  difference  between 
tbe  use  of  tbe  car  or  of  a  movable  or  sta- 
tionary platform  to  accomplish  the  work,  and 
either  would  be  an  appliance  furnished  by 
the  defendant  It  chose  to  use  a  freight  car 
belonging  to  another  railroad  company, 
which  had  apparently  been  run  over  its 
tracks  to  this  station.  Although  the  report 
does  not  show  whether  tbe  defendant  was  to 
be  paid  for  this  s^vice,  or  was  merely  for- 
warding the  car,  or  what  arrangement  it 
any,  existed  between  it  and  the  company, 
it  Is  enough  that,  whatever  the  character  of 
tbe  defendant's  possession,  it  took  and  uti- 
lized this  car,  which  at  the  time  of  the  acd- 
dent  was  being  used  solely  for  tbe  purpose  of 
unloading  Its  own  freight,  and,  between  it- 
self and  the  plaintiff,  must  be  treated  as  a 
part  of  its  works.  Spanlding  v.  Flynt  Gran- 
ite Co.,  159  Mass.  587,  588,  34  N.  E.  1134. 
See  Delory  v.  Blodgett.  185  Mass.  126.  69 
N.  E.  1078,  64  L.  R.  A.  114. 

But  the  plaintiff  Is  not  obliged  to  rely  ex- 
clusively upon  his  count  at  common  law. 
for  under  the  statute  It  was  temporarily  a 
part  of  tbe  defendant's  rolling  stock  and  of 
Its  works  and  machinery.  It  was  being  used 
"as  one  of  the  instruments  of  its  business." 
St  1887,  p.  899,  c.  270,  §  1,  cl.  1.  And  this 
would  be  so,  under  the  circumstances  of  this 
case,  under  the  employer's  liability  act  as 
originally  passed  or  as  amended  by  St  1893. 
p.  993,  c.  359.  Bowers  v.  Connecticut  River 
Railroad  Co..  1G2  Mass.  312,  317,  38  N.  E. 
508.    For  this  reason  the  rule  which  imposes 
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upon  the  defendant  the  duty  of  properly  In- 
-epecttng  cars  of  otber  railroad  companies 
■deliTered  to  tt  for  transportation,  and  its 
•consequent  Uabllity,  whether  at  common  law 
-or  under  St.  1887,  c.  270,  |  1,  cl.  2,  for  Injury 
to  Its  servants  If  this  duty  Is  neglected  or 
improperly  performed,  becomes  unimportant 
In  the  decision  of  this  case.  See  Mackln  ▼. 
Boston  &  Albany  R.  R.  Co.,  135  Mass.  201, 
46  Am.  Rep.  456;  Coffee  v.  New  York,  New 
Elaven  &  Hartford  R.  R.  Co.,  155  Mass.  21, 
24.  28  N.  Bl  1128. 

There  Is  a  class  of  risks  not  fully  defined 
that  may  arise  in  the  ordinary  course  of  em- 
ployment, and  from  their  transitory  char- 
acter are  said  not  to  Impair  or  permanently 
affect  the  ways,  works,  and  machinery,  and 
for  which  the  master  Is  not  held  liable  to  a 
servant  who  may  be  injured  while  working 
under  such  temporary  conditions.  Whittaker 
V.  Bent.  167  Mass.  588,  46  N.  E.  121;  Kans 
v.  Page,  168  Mass.  217,  46  N.  E.  620;  Thomp- 
son T.  Norman  Paper  Co.,  169  Mass.  416, 
417,  48  N.  BL  767.  See  Northern  Pacific  Rail- 
road Co.  V.  Dixon,  194  TJ.  S.  338,  346,  24  Sup. 
•Ct.  683,  48  L.  Ed.  1006.  But  where  these  in- 
strumentalities are  originally  defective,  or 
become  tmsafe  from  want  of  repair,  such  a 
-defense  is  not  open.  Meeban  t.  Speirs  Mfg. 
•Co.,  172  Mass.  375,  377,  52  N.  E.  618.  If  the 
•defendant  adapted  and  used  the  car  as  a 
way  or  platform  over  which  freight  was  to 
be  unloaded  and  transferred  to  its  freight- 
house,  or  delivered  to  consignees,  then,  mani- 
festly, at  common  law  or  under  the  statute. 
It  was  required  to  use  every  reasonable  pre- 
■cautlon  to  see  that  It  was  suitable  for  this 
purpose;  and  whether  this  duty  had  been 
■discharged  was  to  be  determined  upon  the 
evidence.  Snow  v.  Honsatonlc  Railroad  Co., 
supra.  See  Trimble  y.  Whltln  Machine 
Works,  172  Mass.  160,  153,  61  N.  B.  463. 

As  the  evidence  was  open  to  more  than  one 
■conclusion  on  both  of  the  questions  present- 
ed, its  weight  and  all  Just  Inferences  to  be 
•drawn  therefrom  were  for  the  Jury,  and  the 
'Case  should  have  been  submitted  to  them. 
In  accordance  with  the  terms  of  the  reser- 
vation contained  in  the  report,  the  order 
must  be: 

Judgment  for  the  plaintiff  in  the  sum  of 
■11,500. 


(186  Mass.  684) 

COLE  V.  BATES. 

(Supreme  Judicial  Coart  of  Massachnsetta. 
Bainpden.     Nov.  21,  1904.) 

■UOlfKY   RECEIVEI>— TBACINO   FUNDS— nOUCIABT 
—BANK  CKPOSIT— IMPBOPKB   PAYltENT 
.    — BECOVEBT. 

1.  An  action  for  money  had  and  received  will 
lie  where  defendant  has  received  money  to 
which  the  plaintiff  has  an  equitable  right,  plain- 
tiff being  able  to  trace  the  money  in  equity  in- 
to defendant's  hands,  regardless  of  whether  the 
money  was  received  by  defendant  in  the  first  in- 

'  stance. 

2.  The  rule  that  the  plaintiff  is  entitled  to  re- 
>^ver  money   to  which   she  bad  an  equitable 


right,  which  she  can  trace  in  equity  into  the 
hands  of  defendant,  io  an  action  for  mon^y 
Iiad  and  received,  is  confined  to  money  received 
for  the  plaintiff  by  some  one  standing  toward 
him  in  a  fiduciary  capacity. 

8.  Money  was  deposited  In  a  bank  in  the 
name  of  a  wife,  an  entry  authorizing  payment 
to  the  order  of  her  husband.  The  hnsbuid  died, 
bequeathing  the  residue  of  his  estate  to  defend- 
ant, subject  to  a  life  estate  In  his  wife,  and 
after  her  death  the  husband's  administrator  re- 
ceived the  money  from  the  bank.  HM,  that  the- 
order  in  the  bankbook  for  payment  to  the  bus- 
band  was  an  order  for  payment  for  the  wife's 
t>eneflt,  personal  to  him,  which  did  not  author- 
ize payment  to  his  administrator. 

4.  Where  a  bank  made  an  invalid  payment 
of  a  deposit  to  an  administrator,  who  paid  the 
same  to  defendant,  plaintiff,  who  was  rightfully 
entitled  to  the  deposit,  could  not  recover  the 
same  from  defendant  in  an  action  for  money 
had  and  received,  since  the  money  in  defend- 
ant's bands  was  not  plaintiff's  money,  which  he 
was  entitled  to  follow  in  equity. 

Report  from  Superior  Court,  Hampden 
County;  Lemuel  Le  B.  Holmes,  Judge. 

Action  by  one  Cole,  as  administrator  of  the 
estate  of  Mrs.  A.  T.  Hancock,  against  one 
Bates.  A  Judgment  was  rendered  in  favor 
of  defendant)  and  the  case  reported  to  the 
Supreme  Judicial  Court  Judgment  for  de- 
fendant 

John  B,  O'Donnell,  for  plaintiff.  A.  J.  Far- 
go, for  defendant 

LORINO,  J.  This  Is  an  action  of  money 
had  and  received  to  recover  the  amount  of 
a  savings  bank  deposit  The  case  was  tried 
by  the  court  without  a  Jury.  The  Judge 
found  that  the  money  deposited  was  the  mon- 
ey of  the  plaintiff's  intestate.  The  plaintiff's 
Intestate  was  the  second  wife  of  Austin  T. 
Hancock,  and  the  defendant  was  his  daugh- 
ter by  a  first  wife.  Austin  died  December  16, 
1891,  leaving,  by  his  last  will  and  testament, 
the  residue  of  his  property  to  the  defendant, 
subject  to  a  life  Interest  in  his  wife.  On 
January  6,  1892,  the  second  wife  died.  On 
February  2,  1802,  the  defendant's  husband 
was  appointed  administrator  with  the  will 
annexed  of  the  estate  of  the  husband  and 
father,  and  on  February  6,  1892,  he  took  pos- 
session of  the  bankbook,  drew  out  the  mon- 
ey, and  deposited  it  in  his  own  name  as  ad- 
mlnlsti-ator  of  the  estate  of  Austin,  the 
husband  and  father.  On  February  9,  1892, 
the  plaintiff  was  appointed  administratrix 
of  the  estate  of  the  second  wife,  and  on  the 
same  day  demanded  the  bankbook  of  the  de- 
fendant and  of  her  husband,  to  which  de- 
mand the  husband  answered  in  the  defend- 
ant's presence  that  he  had  been  advised  that 
the  book  was  the  property  of  the  estate  of 
the  husband  and  father,  and  refused  to  pay 
the  money  to  the  plaintiff.  This  action  was 
brought  on  October  20,  1894.  It  was  orig- 
inally brought  against  the  husband  as  well 
as  the  wife.  After  the  trial  the  action  was 
discontinued  against  the  husband  on  the  mo- 
tion of  the  plaintiff  allowed  by  the  court 

The  Judge  found  that  the  husband's  ac- 
count as  administrator  was  at  all  times  more 
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than  $317.69,  and  that  the  sum  paid  to  the 
defendant  as  the  residue  of  her  father's  es- 
tate by  her  husband  as  administrator  with 
the  will  annexed  of  said  estate  amounted  to 
$1,019.90,  and  was  paid  over  as  follows: 
$354.07  on  or  before  January  17,  1893;  $665.- 
92  on  or  before  March  3,  1894.  In  addition 
he  made  this  finding:  The  defendant  "did 
not  attend  court,  being  ill,  at  the  trial,  and 
there  is  no  positiye  evidence  as  to  her  Icnowl- 
edge  of  the  facts  about  the  book,  but  de- 
mand was  made  on  both  her  and  her  bus- 
band,  Clarence,  for  the  book  by  the  plaintiff, 
February  9,  1892,  and  there  is  no  evidence 
that  at  the  time  of  such  demand  any  pay- 
ments from  the  estate  of  Austin  T.  Hancock 
had  been  made  to  her."  Also,  "She  never  re- 
ceived the  identical  money  which  was  paid 
by  the  bank  when  the  deposit  was  with- 
drawn." It  appeared  that  on  the  page  or  cov- 
er in  the  front  of  the  deposit  book  were  these 
words:  "Mrs.  A.  T.  Hancock.  Northamp- 
ton Institution  for  Savings,  No.  3609,"  and 
on  the  fifth  page  the  following:  "No.  3609, 
Northampton  Institution  for  Savings,  in  ac- 
count with  Mrs.  A.  T.  Hancock.  Order  also 
Austin  T.  Hancock."  Upon  these  facts  the 
Judge  ruled  as  matter  of  law  that  the  plain- 
tiff could  not  recover,  and  reported  the  case 
to  this  court. 

For  the  purposes  of  this  case  we  assume 
that  under  the  finding  made  by  the  Judge  the 
defendant  is  to  be  taken  to  have  known  that 
the  amount  paid  to  her  as  the  residue  of  the 
estate  was  larger  by  the  amount  of  $317.69, 
because  that  sum  had  been  collected  by  the 
administrator  and  put  into  her  father's  es- 
tate. It  is  settled  in  this  commonwealth  that 
money  had  and  received  will  He  where  the 
defendant  has  received  money  to  which  the 
plaintiff  has  an  equitable  tight  Knowles  ▼. 
Sullivan,  182  Mass.  318,  65  N.  E.  389;  Hen- 
chey  V.  Henchey,  167  Mass.  77,  44  N.  E.  1075; 
Derome  v.  Vose,  140  Mass.  575,  5  N.  E.  478; 
Farrelly  v.  Ladd,  10  Allen,  127;  Peabody  v. 
Tarbell,  2  Cush.  226.  And  we  assume,  for 
the  purpose  of  this  discussion  (without  mak- 
ing a  decision  to  that  effect),  that  where  the 
plaintiff  can  trace  bis  money  in  equity  Into 
the  hands  of  the  defendant  he  may  recover 
it  from  him  in  an  action  of  money  had  and 
received,  as  well  as  when  the  money  was 
received  In  the  first  instance  by  the  defend- 
ant. Further,  in  the  case  at  bar  the  plaintiff 
has  traced  her  money  into  the  defendant's 
hands,  if  the  money  in  the  hands  of  the  ad- 
ministrator was  her  money  within  the  rule 
in  equity  as  to  tracing  money.  She  has 
shown  that  it  went  into  the  bank  account  of 
the  administrator,  and  that  there  was  always 
more  to  the  credit  of  that  account  than  the 
uum  in  question.  In  such  a  case  the  sums 
Jrawn  are  held  to  have  heen  rightly  drawn 
nnd  are  applied  against  deposits  made  from 
the  proper  funds  of  the  depositor.  In  re  Hal- 
Vett,  13  Ch.  D.  696;  Hancock  v.  Smith,  41 
Hh.  D.  456.  See,  also.  Knight  v.  Fisher  (C. 
r:.)  58  Fed.  991,  cited  by  the  plaintiff.    More- 


over, in  the  case  at  bar  it  must  be  taken 
tliat  the  whole  amount  of  the  account  was 
finally  paid  to  the  defendant. 

But  we  are  of  opinion  that  the  money  re- 
ceived by  the  administrator  with  the  will  an- 
nexed of  the  estate  of  the  husband  and  fath- 
er was  not  the  plaintifTs  money  in  his  hands, 
within  the  rule  that  allows  her  to  follow 
her  money  in  equity.  That  rule  is  cohfined 
to  money  received  for  the  plaintiff  by  some 
one  standing  toward  her  in  a  fiduciary  ca- 
pacity. In  re  Hallett,  13  Ch.  D.  696.  In  the 
case  at  bar  the  only  ground  on  which  the 
defendant's  husband  (as  administrator  with 
the  will  annexed  of  his  wife's  father)  could 
claim  the  deposit  was  this:  The  money  de- 
posited was  the  money  of  the  husband,  al- 
though deposited  in  the  name  of  the  wife.  It 
had  been  made  payable  to  the  husband  In 
fulfillment  of  the  obligation  ensuing  from 
these  facts.  This  order  for  payment  had 
been  accepted  by  the  savings  bank  by  chan- 
ging the  terms  of  the  deposit  This  gave 
a  right  to  the  husband  to  collect  the  deposit, 
and  this  right  survived  to  his  administrator 
with  the  will  annexed.  On  the  other  hand, 
if  the  administrator  claimed  to  be  paid  on 
the  ground  that  the  money  deposited  was  the 
money  of  the  wife,  the  order  for  payment  to 
the  husband  was  an  order  for  payment  to 
him  for  her  benefit,  and  was  an  order  per- 
sonal to  the  husband,  which  did  not  author- 
ize payment  to  his  administrator.  In  either 
event  the  payment  by  the  bank  was  not  a  val- 
id payment.  The  money  received  by  the  ad- 
ministrator was  not  received  as  the  money 
of  the  wife,  but  under  a  claim  adverse  to 
her  and  to  the  administrator  of  her  estate. 
The  money  in  the  defendant's  hands  was  not 
the  plaintifTs  money,  and  she  could  not  fol- 
low it  in  equity.  It  cannot  be  said  that  in 
collecting  the  $317.69,  and  ultimately  paying 
it  over  to  her,  the  administrator  was  an 
agent  and  the  defendant  the  principal,  al- 
though she  was  the  only  person  interested  in 
the  estate  if  It  turned  out  to  be  solvent,  and 
although  she  was  present  when  the  demand 
for  the  savings  bankbook  was  made  both 
upon  her  and  her  husband  in  her  presence. 
An  administrator  acts  for  the  benefit  of 
whomsoever  turns  out  to  be  the  person  ben- 
eficially entitled,  and  the  husband  in  the 
case  at  bar  must  be  taken  to  have  so  acted 
here  in  claiming  what  be  was  advised  was  a 
part  of  the  estate.  , 

None  of  the  cases  particularly  relied  on  l>y 
the  plaintiff  supports  her  contention.  In 
Bearce  v.  Fahmow,  109  Mich.  315,  67  N.  W. 
318,  the  defendant  received  the  money  from 
the  agent  of  the  plaintiff,  with  notice  that 
it  was  his  money.  The  decision  in  Northrop 
V.  Graves,  19  Conn.  548,  50  Am.  Dec.  2G4, 
went  on  the  ground  that  the  payment  was. 
in  legal  contemplation,  a  payment  to  the 
husband.  In  Barnes  v.  Johnson,  84  III.  95. 
the  motaey  due  to  the  plaintiff  was  collected 
by  the  defendant,  and  In  Tevis  v.  Brown's 
Adm'r,  3  J.  J.  Marsh.  175,  there  was  a  subse- 
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quent  agreement  that  tbe  money  tortionsly 
taken  abould  be  treated  as  a  loan.  For  cases 
somewbat  like  the  case  at  bar,  see  Moore  v. 
Moore,  127  Mass.  22,  and  Rand  t.  SmalUdge^ 
190  Mass.  337. 

The  entry  most  be:    Judgment  (or  the  de- 
fendant. 


(1S7  Mass.  62) 

GARRY  ▼.  OARRT. 

(Sapreme  Judicial  C!oart  of  Maaaachnsetta. 

Essex.    Not.  22,  1904.) 

OXCEXT  —  FAI^E    BEPBESESTATIONS— UATEBIAI.- 

TTT  —  PBOMiaSOBT      BEFBKSENTATIONS  — 

DAUAOE8— BXLIABE  OS  DOWEB  BIGHT. 

1.  False  repreeentatioDS  to  a  married  woman 
as  to  title  to  property  which  her  husband  liad 
formerly  owned,  and  as  to  the  disposition  of  the 
proceeds  of  its  sale,  which  induced  her  to  be- 
liCTe  that  her  husband  was  to  receive  one-half 
of  such  proceeds,  when  in  fact  he  was  to  receive 
nothing,  were  material  representations,  and  suf- 
ficient to  constitute  an  inducement  leading  her 
to  release  her  dower  interest  in  the  property, 
and.  as  such,  afforded  grounds  for  an  action  of 
deceit,  although  she  did  not  expect  to  directly 
receive  any  money  herself  in  consideration  for 
such  release. 

2.  Representations  to  a  married  woman  that 
her  husband  was  to  receive  one-half  of  the  pro- 
ceeds of  the  sale  of  property,  made  to)  induce 
her  to  release  her  dower,  were  not  merely  prom- 
issory representations,  but  constituted  state- 
ments as  to  existing  conditions  and  arrange- 
ments. 

3.  An  inchoate  right  of  dower  is  a  valuable 
right  in  property,  for  which  a  married  woman. 
who  is  induced  to  release  the  same  by  false  and 
fraadulent  representations,  is  entitled  to  dam- 


Appeal  from  Superior  Court,  Essex  County; 
Lemuel  Le  B.  Holmes,  Judge. 

Tort  for  deceit  by  Garry  against  Garry. 
From  an  order  sustaining  defendant's  demur- 
rer to  the  declaration,  and  from  a  judgment 
for  defendant,  plaintiff  appeals.  Judgment 
reversed,  and  demurrer  overruled. 

J.  P.  Sweeney,  H.  R.  Dow,  and  L.  S.  Cox« 
for  plaintiff.  W.  J.  Bradley  and  C.  H.  Rog- 
ers, for  defendant. 

KNOWLTON.  a  J.  This  is  an  appeal 
from  an  order  sustaining  the  defendant's 
demurrer  to  the  plaintUf's  declaration  and 
from  a  Judgment  for  the  defendant  The 
declaration  Is  in  tort  for  deceit,  the  averment 
being  that  the  defendant  and  his  brother, 
tbe  plalntlfTs  husband,  were  tenants  in  com- 
mon of  certain  real  estate,  each  owning  an 
undivided  half  thereof,  and  tbat  tbey  con- 
spired to  defraud  and  deprive  the  plaintlfC 
of  her  rights  in  the  property  by  the  making 
of  a  quitclaim  deed  from  her  husband  to 
tbe  defendant,  transferring  his  share,  and  by 
then  selling  the  property  and  concealing  from 
the  plaintiff  tbe  previous  conveyance  from 
her  husband  to  the  defendant,  and  falsely 
and  fraudulently  representing  to  her  tbat  he 
was  still  the  owner  of  an  undivided  half  of 
the  property,  and  that  upon  the  sale  which 
had  been  made  one-half  of  the  pnrcbase 
money  was  to  go  to  him.    She  also  avers 


that,  relying  upon  these  false  representa- 
tions. She  was  Induced  to  sign  a  deed  releas- 
ing her  right  of  dower  and  all  her  rights  In 
the  property,  when  In  fact  her  husband  was 
not  then  the  legal  owner  of  any  interest  in 
It,  and  no  part  of  the  purchase  money  was 
coming  to  him. 

The  demurret  is  general,  with  only  two 
grounds  stated  on  which  It  rests.  The  first 
is  that  there  is  no  averment  of  a  representa- 
tion that  she  was  to  receive  any  portion  of 
the  proceeds  of  the  sale,  and  that,  there- 
fore, the  alleged  representations  are  col- 
lateral and  Immaterial,  and  do  not  constitute 
a  sufficient  Inducement  to  Influence  the  plain- 
tiff's action,  and  that  she  suffered  no  dam- 
ages. The  second  ground  Is  that  the  rep- 
resentation in  regard  to  the  receipt  of  a  part 
of  the  proceeds  of  the  sale  by  the  plaintiff's 
husband  does  not  purport  to  state  an  exist- 
ing fact,  but  is  merely  promissory. 

The  declaration  Is  not  made  with  the  tech- 
nical formality  of  an  ordinary  declaration 
for  deceit,  but  we  are  of  opinion  that,  with- 
a  proper  interpretation  of  Its  meaning,  it  Is, 
in  substance,  sufficient.  It  avers  false  rep- 
resentationB  as  to  tbe  state  o'  the  title  and 
as  to  the  nature  of  the  sale  in  its  relation  to 
the  plalntlfTs  husband  and  to  tbe  disposal  of 
the  proceeds,  which  induced  her  to  believe 
that  he  was  to  receive  one-half  of  the  price, 
when  In  fact  be  was  to  receive  nothing.  We 
do  not  consider  such  representations  Imma- 
terial, or  Insufficient  to  constitute  an  induce- 
ment which  might  lead  a  wife  to  release  a 
valuable  interest  in  property  foi:  tbe  ben^t 
of  her  husband,  and  perhaps,  through  him, 
for  her  own  benefit  It  was  such  an  in- 
ducement as  Is  operative  upon  the  mind  of 
many  a  married  woman  almost  every  day. 
The  fact  that  the  money  was  not  coming  di- 
rectly to  her  does  not  imply  tbat  she  was  in- 
different as  to  whether  money  was  to  be  te- 
celved  by  her  husband. 

Nor  can  it  properly  be  said  tbat  the  state- 
ment In  regard  to  bis  right  to  one-half  of  the 
proceeds  was  of  a  matter  that  was  merely 
promissory.  It  was  rather  a  statement  of 
existing  conditions  and  arrangements,  in  ref- 
erence to  which  the  deed  of  release  was  sup- 
posed to  be  made.  The  plaintiff,  according 
to  her  averment  was  falsely  led  to  believe 
that  a  sale  had  been  agreed  to  under  which 
he  was  entitled  to  receive  and  would  re- 
ceive. If  she  signed  a  release,  one-half  of 
the  proceeds  of  the  property,  whereas  the 
sale  and  arrangement  that  had  been  made 
were  of  a  different  kind. 

It  cannot  rightly  t>e  contended  that  she 
suffered  no  damages  from  the  release.  An 
Inchoate  right  of  dower  is  a  valuable  right 
In  property.  Burns  v.  I.ynde,  6  Allen,  305; 
Davis  V.  Wetherell,  13  Allen,  60,  90  Am. 
Dec.  177.  A  similar  right  has  been  held  to 
create  an  Insurable  Interest  In  a  building 
upon  the  real  estate  to  which  It  pertains. 
Doyle  V.  American  Fire  Ins.  Co.,  181  Mass. 
139,  63  N.  E.  304.    If  she  was  induced  to 
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glT*  up  snch  a  right  by  the  defendant's 
falsft  and  fraudulent  representations,  she  Is 
en^tled  to  damages. 

We  cannot  anticipate  the  erldence  and  de- 
termine the  nature  and  degree  of  the  proof 
that  the  plaintifl  will  be  able  to  furnish, 
but,  giving  the  declaration  the  meaning 
which  we  think  it  was  intended  to  have,  it 
states  a  case  which  ia  proper  for  the  consid- 
eration of  a  Jury. 

Judgment  reversed.    Demurrer  overruled. 


im  Mass.  63) 

BAKER  r.  CITY  OF  FALL  RIVER. 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    Nov.  22,  1904.) 

MTTNIOIPAI.  COBPOBATIONB — DEFECT  IN  STREET 
— AUTOMOBILE— INJITBT  TO  OHAUTFEUB— IN- 
STBUCTIONS— STATUTES— lATINa  OUT  STREETS 
—ACCEPTANCE  OF  LAT  OUT. 

1.  St  1854,  p.  178,  c.  257,  {  14,  provided  that 
the  mayor  and  aldermen  of  a  city,  with  the 
concurrent  vote  of  the  common  council,  should 
have  exclusive  power  to  lay  out,  alter,  or  dis- 
continue any  street.  The  statutory  phrase  In- 
dicating the  action  to  be  taken  by  the  inhabit- 
anta  of  a  town  or  by  the  legislative  department 
of  a  city  on  a  report  adjudicating  that  a  way 
should  be  laid  out  in  order  to  establish  the  way 
is  "accepted  and  allowed."  Rev.  St.  1836,  c. 
24.  J  69;  Gen.  St  1860,  c.  43,  «  65;  Pub.  St 
1882,  c.  49,  §  71 ;  Rev.  Laws,  c.  48,  §  71.  Held, 
that  a  record  showing  that  a  report  of  the  mayor 
and  aldermen  laying  out  a  street  was  accepted 
and  approved  by  the  board  of  aldermen,  and 
accepted  in  the  common  council,  and  that  there- 
after the  board  of  aldermen  concurred  with  the 
ccpncil  in  accepting  the  report,  a  contention 
that  the  street  was  not  a  public  way  because  the 
votes  of  the  council  and  the  board  of  aldermen 
were  only  to  accept  the  "report,"  and  not  the 
"lav  out,    was  of  no  merit 

2.  Rev.  Laws,  c.  51,  {  1,  provides  that  high- 
ways shall  be  kept  in  a  reasonably  safe  con- 
dition for  travelers  with  horses,  teams,  and  car- 
riages. Held,  that  an  automobile,  being  a  vehi- 
cle in  common  use  for  transporting  persons  and 
merchandise,  and  its  use  oeing  regulated  by 
statute  (St.  1902,  p.  235,  c.  315;  St.  1903,  p. 
507,  c.  478),  a  defect  in  a  street  which  caused 
an  injury  to  one  operating  an  automobile,  being 
one  which  was  dangerous  to  ordinary  vehicles, 
the  fact  that  the  conveyance  was  an  automobile 
did  not  preclude  recovery  in  an  action  under 
Rev.  Laws,  c.  51,  J  18,  giving  an  action  for 
injuries  resulting  from  defective  streets. 

3.  Plaintiff,  operating  an  automobile,  attempt- 
ed to  pass  on  the  right  side  of  men  engaged  in 
opening  a  trench  near  the  middle  of  the  car- 
riageway of  a  street,  such  opening  being  narrow- 
er than  the  opening  to  the  left  of  the  men,  and 
he  wag  injured  by  the  automobile  running  into 
a  rope  stretched  across  the  opening.  Held,  in 
an  action  against  the  city,  under  Rev.  Laws, 
o.  51,  S  18,  tor  the  injuries  sustained  by  plain- 
tiff, that  Rev.  Laws,  c.  54,  g  1,  requiring  that 
when  persons  shall  meet  each  shall  drive  to  the 
right  of  the  middle  of  the  traveled  path  might 
be  considered  by  the  jury  on  the  question  of 
plaintiff's  care  and  the  existence  of  a  defect  in 
obstructing  the  street 

4.  lu  an  action  against  a  city  under  Rev. 
tVaws,  c.  51,  I  18,  for  injuries  sustained  by  one 
operating  an  automobile,  owing  to  it  colliding 
with  an  obstruction  in  the  street,  evidence  held 
to  warrant  a  finding  that  the  obstruction  was 
dangerous  to  travel,  and  that  the  danger  might 
have  been  avoided  by  reasonable  care  on  the 
part  of  defendant. 


Bxceptlons  from  Superior  Conrt;  Bristol 
County;  Wm.  Schofield,  Judge. 

Action  by  John  Baker  against  the  city  of 
Fall  River.  Judgment  in  favor  of  plaintiff, 
and  defendant  brings  exceptional  Excep- 
tions overruled. 

Phillips  &  Fuller,  for  plaintiff.  H.  A,  Du- 
buque^ for  defendant. 

BARKER,  J.  This  Is  an  action  brought 
under  the  provisions  of  Rev.  Laws,  c.  51,  i 
18,  to  recover  compensation  for  personal  in- 
juries suffered  in  consequence  of  an  alleged 
defect  in  Bedford  street  This  street  had 
been  used  for  public  travel  for  more  than  90 
years,  and  was  constructed  with  a  macadam 
driveway  for  vehicles,  and  with  sidewalks 
and  curbs  on  either  side.  The  plaintiff  was 
riding  on  the  right-band  side  of  the  driveway 
in  an  automobile,  which  ran  Into  a  rope 
stretched  above  the  driveway  across  a  por- 
tion of  It  extending  from  the  curb  to  a  point 
near  the  center  of  the  street,  and  fastened 
at  one  end  to  a  pole  in  the  sidewalk  and  at 
the  other  end  to  an  iron  bar  driven  into  the 
macadam. 

1.  The  first  question  raised  Is  whether  the 
street  had  been  laid  out  In  accordance  with 
law.  The  records  showed  a  layout  of  the- 
street  by  the  mayor  and  aldermen  by  a  re- 
port accepted  and  approved  by  the  board  of 
aldermen  on  August  22,  1871;  that  the  re- 
port was  accepted  In  the  common  council  on 
August  24,  1871,  and  that  the  board  of  alder- 
men on  September  4,  1871,  concurred  wltb 
the  council  In  accepting  the  report  The  de- 
fendant's contention  Is  that  the  street  wa» 
not  a  public  highway  because  the  votes  of 
the  common  council  and  of  the  board  of  al- 
dermen were  only  to  accept  the  report,  and' 
not  the  layout  mentioned  therein.  The  case- 
of  Draper  v.  Mayor  of  Fall  River,  185  Mass. 
142,  69  N.  E.  1068,  Is  relied  upon  by  the  de* 
f  endant  in  support  of  this  contention.  There 
the  question  was  whether  a  sewer  system 
bad  been  adopted  by  the  city,  and  the  r^ort 
which  had  been  accepted  and  referred  to  a 
committee  was  merely  a  report  of  an  engineer 
employed  by  the  city  to  devise  a  system  of 
sewerage.  The  action  of  the  city  In  accept- 
ing the  report  of  a  mere  employ^  and  In  re- 
ferring It  to  a  committee  with  authority  to 
print  the  report  In  pamphlet  form  was  not 
a  laying  out  of  the  sewers  comprised  In  the 
system,  nor  an  adjudication  that  they  were- 
required  by  common  convenience  and  neces- 
sity. In  the  present  case  the  mayor  and  al- 
dermen who  reported  the  laying  out  of  Bed- 
ford street  in  1871  were  not  acting  as  a  com- 
mittee, but  as  a  branch  of  the  city  govern- 
ment, and  were  clothed  with  authority  to- 
take  the  first  step  In  laying  out  public  ways 
by  the  making  and  filing  ot  a  report  adjudi- 
cating that  the  way  should  be  laid  out  St. 
1854,  p.  178,  c.  257,  i  14.  The  statutory- 
phrase  indicating  the  action  to  be  taken  by- 
the  Inhabitants  of  a  town  or  by  the  legisla- 
tive departments  of  a  city  government  up- 
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on  aticli  a  report  In  order  to  Mtabllsh  tbe 
way  la  "accepted  and  allowed."  See  Key. 
St.  1836,  c.  24,  I  S9;  Gen.  St  1800,  c.  43,  • 
eS;  Pnb.  St  1882,  c.  49,  8  71;  Rer.  Laws,  c. 
48,  S  71.  The  acceptance  by  one  branch  of  a 
goTernment  of  tbe  action  of  another  branch, 
when  tbe  etfect  of  concurrence  of  action  by 
both  branches  Is  to  establish  a  new  public 
work,  indicates  that  the  branch  which  ac- 
cepts intends  to  allow  the  public  work  to  be 
established.  Accordingly  a  vote  of  the  In- 
habitants of  a  town  upon  tbe  report  of  Its 
selectmen  laying  out  a  way  that  tbe  report 
be  accepted  has  been  held  to  establish  the 
way.  Harrington  ▼.  Harrington,  1  Mete.  404. 
We  think  the  records  concerning  tbe  laying 
ont  of  Bedford  street  showed  its  establish- 
ment as  a  pabllc  way  for  tbe  care  of' which 
the  defendant  was  responsible.  See  Mason- 
ic Building  Ass'n  y.  Brownell,  164  Mass.  306, 
309,  41  N.  R  306. 

2.  The  defendant  requested  an  Instruction 
that  "tbe  provisions  of  Rev.  Laws,  c.  61,  | 
1,  do  not  apply  to  one  driving  an  aatomobile, 
which  is  not  a  "carriage"  within  the  mean- 
ing of  that  statute,  but  may  be  considered 
more  like  a  "machine."  Upon  the  subject  of 
this  request  the  presiding  judge  said  to  tbe 
jury  that  be  did  not  feel  at  liberty  to  instruct 
them  that  an  automobile  cannot  be  consider- 
ed as  a  carriage,  And  that  although  the  ploin- 
dfr  was  in  one  at  the  time,  still  he  was  in  the 
highway  as  a  traveler  in  a  mode  of  convey- 
ance which,  If  the  other  elements  of  liability 
were  established,  would  entitle  him  to  recov- 
er. Pla  inly,  an  automobile  is  a  vehicle  which 
can  carry  passengers  or  inanimate  matter, 
and  so  Is  such  a  "carriage"  as  the  decision 
In  Richardson  v.  Danvers,  176  Mass.  418,  414, 
67  N.  E.  688,  60  L.  B.  A.  127,  79  Am.  St  Rep. 
820,  said  that  the  I.«gi8lature  had  in  view 
In  the  use  of  that  word  In  the  statute.  The 
section  referred  to  in  the  request  deals  with 
the  state  of  repair  in  which  ways  are  to  be 
kept  In  the  present  case  the  alleged  defect 
was  one  which  would  be  dangerous  to  ordi- 
nary vehicles. '  Therefore  we  now  have  no 
occasion  to  consider  whether  roads  must  ba 
k^t  in  sncb  a  state  of  repair  and  smooth- 
ness that  an  automobile  can  go  over  tbem 
with  assured  safety.  It  now  has  been  settled 
that  a  traveler  is  not  precluded  from  recov- 
ery under  the  statute  by  the  fact  that  when 
tbe  accident  occurred  be  was  riding  upon  a 
bicycle.  If  the  defect  was  one  dangerous  to 
ordinary  travel.  Spring  v.  Wlliiamstown, 
(Mass.)  71  N.  S>.  049.  The  automobile  is  a 
vehicle  In  common  use  for  transporting  both 
persons  and  merchandise  upon  public  ways, 
and  its  use  is  regulated  by  statute.  St  1902, 
p.  235,  c.  315:  St  1903,  p.  607,  c.  473.  We 
tblnk  that  tbe  plaintiff  was  not  precluded 
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from  a  recovery  because  of  tiie  natnre  of  tbe 
vehicle  in  which  be  was  riding,  and  that  the 
Instruction  to  that  etTect  was  right  and  that 
tbe  defendant  was  not  harmed  by  tbe  omis- 
sion to  charge  In  accordance  with  the  request 
stated. 

3.  At  the  plaintifTs  request  the  Jury  were 
Instructed  that  In  considering  the  question 
of  due  care  they  might  have  in  mind  tbe  pro- 
visions of  Rev.  Laws,  C.  54,  {  1,  commonly 
known  as  the  "Law  of  the  Road."  We  are 
of  opinion  that  there  was  no  error  In  this  In- 
struction. Although,  as  there  was  no  other 
vehicle  in  tbe  Immediate  vicinity,  and  the 
plaintiff  might  have  turned  to  the  left  with- 
out disobeying  tbe  statute,  it  was  plain  that 
other  vehicles  might  approach,  and  that,  if 
so,  it  would  be  tbe  plaintiff's  duty  to  keep 
to  the  right  of  the  workmen,  who  were  plain- 
ly to  be  seen  engaged  in  opening  a  trench 
near  the  middle  of  the  carriage  way.  The 
defendant  contended  that  the  plaintiff  was 
negligent  in  choosing  the  narrower  opening 
to  the  right  rather  than  the  wider  one  to 
the  left  Under  these  circumstances  the  stat- 
utory requirement  that  when  persons  meet 
each  shall  seasonably  drive  to  tbe  right  of 
tbe  middle  of '  tbe  traveled  path  properly 
could  be  taken  Into  account  upon  tbe  ques- 
tion of  the  plaintifTs  due  care  in  attempting 
to  travel  where  be  did,  and  upon  tbe  ques- 
tion whether  there  was  a  defect  causod  by 
negligence  in  obstructing  the  whole  of  one- 
halt  of  tbe  traveled  path.  The  Instruction 
given  did  not  In  any  way  Imply  that  for  the 
plaintiff  to  have  kept  to  the  left  would  have 
been  to  violate  tbe  provision  of  the  statute 
cited.  See  Norrls  t  Saxton,  158  Mass.  46, 
82  N.  B.  054. 

4.  We  are  of  opinion  that  tbe  questions 
whether  the  way  was  defective  and  whether 
the  plaintiff  was  in  the  exercise  of  due  care 
were  for  the  Jury.  There  was  evidence  tend- 
ing to  show  that  the  rope  was  of  a  color  not 
easily  distinguishable,  and  that  no  flag  or 
other  means  of  attracting  attention  to  the 
presence  of  the  rope  was  used.  Tbe  obstruc- 
tions to  travel  were  caused  by  the  operations 
of  persons  who  were  acting  under  a  permit 
issued  by  the  proper  officials  of  the  city,  and 
this  evidence,  with  that  tending  to  show  how 
long  the  obstructions  bad  been  in  place,  and 
their  nature  and  location,  and  the  general 
location  and  use  of  tbe  street  Justified  a  flnd- 
ing  that  they  were  dangerous  to  travel,  and 
that  tbe  danger  might  have  been  avoided  by 
reasonable  care  on  tbe  part  of  the  defendant ' 
While  tbe  evidence  as  to  the  speed  of  tbe 
plaintifTs  vehicle  was  contradictory,  there 
was  evidence  that  he  was  proceeding  slow^ 
ly  and  carefully. 

Exceptions  overmled. 
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PROVIDBNOH,  F.  R.  &  N.  STEAMBOAT 
CO.  V.  CITY  OP  FALL  RIVER  (two  cases), 
EEOGH  V.  SAME  (two  cases).  BORDEN 
et  al.  v._  SAME  (two  cases).  , 

(Supreme  Judicial   Court  of  Massachusetts. 
Bristol.    Nov.  22,  1904.) 

EMINENT  DOMAIN  —  CONDEMNATION  FBOCEED- 
INaS— DIVESTMENT  OF  TTtlX — TIME— DAMAOES 
—ELEMENTS  —  INTEBEST  —  HIQHWATS— PBE- 
BOBIFTIVE  BIQBT8  —  ADVBB8B  USKB  —  MOBT- 
6A0ES— ESTABLISHMENT   BT  FABOI.. 

1.  Under  St.  190Q,  p.  471,  c.  472,  conflrming 
the  report  of  commissioners  appointed  to  con- 
sider tiie  abolition  of  grade  crossings  in  a  cer- 
tain city,  and  providing  that  there  should  be 
filed  in  the  registry  of  deeds  a  plan,  signed  by 
the  mayor  of  the  city  and  the  engineer  of  the 
railroad,  showing  the  lands  and  rights  to  be 
taken,  and  further  providing  that,  in  case  of 
lands  taken  otherwise  than  by  purchase,  a  state- 
ment that  the  lands  were  taken  to  abolish  grade 
crossings  should  be  recorded  in  said  registry  of 
deeds,  and  the  recording  of  such  statement 
should  constitute  the  taking  of  the  lands  and 
rights  specified  therein,  while  the  rights  of  the 
parties  became  fixed,  so  far  as  the  final  adoption 
of  the  scheme  was  concerned,  as  soon  as  the 
act  has  passed,  and  it  was  then  the  duty  of  the 
mayor  and  engineer  to  file  the  plan  and  state- 
ment of  lands  and  rights  taken  within  a  reason- 
able time,  the  ownership  of  property,  or  of 
rights  therein,  was  not  changed  by  the  enact- 
ment of  the  statute  itself,  but  oy  the  subse<]uent 
record  of  the  required  statement  in  the  registry 
of  deeds. 

2.  In  an  assessment  of  damages  under  St. 
1000,  p.  471,  c.  472,  confirming  the  report  of 
commissioners  appointed  to  consider  the  aboli- 
tion of  grade  crossings  in  a  certain  city,  and 
providing  for  the  taking  of  lands  and  rights 
therein  for  making  the  specified  improvements, 
interest  runs,  not  from  the  date  of  the  entry 
upon  the  land  to  make  the  changes,  as  in  pro- 
ceedings to  lay  out  highways  under  Rev.  Laws, 
c.  48,  5  13,  which  provides  for  the  payment  of 
damages  when  the  land  has  been  entered  upon 
and  possession  taken  thereof,  but  from  the  date 
of  the  taking. 

3.  After  the  public  has  acquired  a  prescriptive 
right  of  way  over  land,  which  has,  by  virtue 
of  such  prescriptive  right,  become  a  public  high- 
way, no  individual  can  acquire  a  private  right 
of  way  over  such  land  by  adverse  use  in  trav- 
eling along  it. 

4.  Under  St.  1900,  p.  471,  c.  472,  confirming 
the  report  of  certain  grade  crossing  commission- 
ers, and  requiring  the  making  of  the  alterations 
prescribed  by  them,  which  included  the  raising 
of  the  side  walls  of  a  sti-eet  to  a  height  of  four 
feet  above  grade,  the  protection  of  travelers 
along  the  street,  and  not  the  cutting  off  of  land- 
owners from  access  to  the  street  if  they  chose 
to  construct  passageways  opening  into  it,  was 
intended ;  and  damages  to  such  landowners 
should  be  assessed  as  if,  npon  their  request, 
they  were  to  have  openings  made  where  reason- 
able for  access  to  their  property. 

5.  Under  St.  1900,  p.  471,  c.  472,  confirming 
the  report  of  certain  grade  crossing  commission- 
ers, and  requiring  the  making  of  the  alterations 
prescribed  by  them,  which  inclnded  the  raising 
of  the  side  walls  of  a  street  to  a  height  of  four 
foet  above  ^ade,  such  walls  could  be  removed 
altogether,  in  case  the  abutting  owners  made 
provision  for  the  safety  of  travel,  and  the  land 
was  so  used  as  to  make  such  an  opening  in  the 
wall  reasonable;  otherwise  they  could  not. 

6.  Proceedings  to  recover  damages  for  changes 
made  in  the  abolition  of  certain  grade  crossings, 
wherein  the  property  damaged  consisted  of  a 
single  estate,  with  leasehold  interests  in  cer- 
tain parts  thereof — the  reversion  of  all  being 
owned  by  a  single  corporation — were  governed 


by  Rev.  Laws,  c.  48,  I  20,  providing  for  pro- 
ceedings to  recover  damages  for  the  laying  out 
or  alteration  of  a  highway  when  there  are  sever- 
al parties  having  several  estates  in  the  same 
property ;  and  the  rule  for  assessment  of  dam- 
ages was,  as  stated  in  section  22  of  said  chapter, 
to  ascertain  the  total  amount  of  damages  sus- 
tained by  the  owners,  estimating  the  same  aa  an 
entire  estate,  and  as  if  it  were  the  sole  prop- 
erty of  one  owner  in  fee  simple,  and  then  ap- 
portioning the  damages  among  the  several  par- 
ties entitled  thereto,  in  proportion  to  their  sev- 
eral interests  and  the  damages  sustained  by 
them,  respectively. 

7.  When  a  mortgagee  waives  Its  right  to  be 
heard  on  the  assessment  of  damages  in  proceed- 
ings relative  to  the  abolition  of  grade  crossings, 
the  mortgagor  is  entitled  to  recover  the  damages. 

8.  In  a  proceeding  for  the  assessment  of  dam- 
ages growing  out  or  the  abolition  of  grade  cross- 
ings in  a  certain  city,  evidence  held  sufiicient 
to  warrant  a  finding  that  the  city  had  notice 
of  the  existence  of  a  certain  lease  before  the 
taking  was  filed. 

9.  An  assignment  of  a  lease,  shown  by  parol 
to  have  been  made  as  secnrlty  for  a  debt,  is  a 
mortgage. 

Report  from  Snpreme  Judicial  Conrt,  Bris- 
tol County;   Chas.  W.  Bell,  Judge. 

Separate  petitions  bronght  to  recover  dam- 
ages arising  from  the  changes  required  to 
abolish  crossings  In  Fall  River  under  the 
provisions  of  chapter  472,  p.  471,  of  the 
Acts  of  1900,  and  of  the  statutes  referred  to 
therein;  two  by  the  Providence,  Fall  River 
&  Newport  Steamboat  Company,  two  by  John 
Keogh,  and  two  by  Charles  F.  Borden  and 
others,  against  the  city  of  Fall  BiTcr.  The 
several  cases  were  referred  to  an  auditor, 
and  It  was  agreed  that  his  findings  on  ques- 
tions of  fact  should  be  binding  on  all  the  par- 
ties. The  auditor  filed  his  report,  and  the 
various  petitioners  and  the  city  filed  their  ob- 
jections thereto.  In  the  Superior  Court  the 
cases  were  heard  on  the  auditor's  report  and 
exceptions,  and  were  reported  to  the  Supreme 
Judicial  Court  for  Its  final  determination  on 
questions  of  law.  Report  modified  In  part, 
and  Judgment  entered  In  accordance  with  the 
report  as'modifled. 

The  facts  necessary  to  an  understanding  of 
the  questions  of  law  Involved  are  sufilclently 
stated  in  the  opinion,  except  in  the  follow- 
ing particulars:  The  evidence  which  the 
court  holds  sufficient  to  warrant  the  finding 
that  the  city  had  notice  of  the  existence  of 
the  lease  to  Borden  &  Remington  la  stated  by 
the  auditor  to  be  as  follows:  "The  respond- 
ent having  objected  to  the  admission  of  the 
lease,  the  lessees  offered  tho  following  testi- 
mony upon  the  question  whether  on  January 
1, 1902,  the  date  of  the  taking,  the  respondent 
city  had  actual  knowledge  of  the  lease:  Ar- 
thur S.  Phillips,  Esq.,  as  attorney  for  Bor- 
den &  Remington,  the  lessees,  appeared 
before  the  grade  crossing  commissioners  Feb- 
ruary 26,  1898,  and  was  heard.  He  there 
spoke  of  the  lease  held  by  his  clients.  The 
representatives  of  the  city  and  railroad  were 
present.  The  first  petition  of  the  lessees, 
Borden  &  Remington,  against  the  city  for 
damages  was  filed  July  17,  1901,  It  did  not 
appear  that  legal  notice  of  thU  was  given  to 
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tbs  city,  but  H.  A.  Dubuque,  city  solicitor, 
snbaequently— bat  at  what  time  was  not 
shown— entered  his  appearance  for  the  city. 
During  the  summer  of  1001  correspondence 
took  place  between  Mr.  FbllUps  and  Freder- 
ick S.  Hall,  Esq.,  attorney  for  the  Old  Colo- 
ny Railroad  Company,  relatlTe  to  the  claim 
of  Borden  &  Remington  for  damages.  Mr. 
Hall  was  at  that  time  acting  for  the  railroad 
tn  the  settlement  of  land  damages  growing 
out  of  the  commissioners'  report,  and  his  set- 
tlements were  accepted  without  objection  by 
the  city,  which  would  ultimately  be  required 
to  pay  10  per  cent  of  the  entire  cost  of  the 
abolition  of  the  grade  crossings,  and  deeds 
to  the  dty  and  railroad  resulting  from  such 
settlements  were  put  on  record  by  the  rail- 
mad  company.  Mr.  Phillips,  who  took  the 
acknowledgment  of  the  Borden  &  Remington 
lease  In  1896,  was  dty  solicitor  from  March, 
1809,  to  March,  1900,  and  before  accepting 
the  position  had  a  conversation  with  the 
mayor  of  the  city  of  Fall  River,  In  which  he 
explained  his  relation  to  Borden  &  Reming- 
ton, and  their  relation  as  lessees  having  a 
claim  for  damages  on  account  of  the  abo- 
lition of  grade  crossings.  In  1901  Mr.  Phil- 
lips told  both  Mr.  Dubuque,  the  dty  soUdtor, 
and  Mr.  Hall,  of  the  filing  of  the  Borden  St 
Remington  petition,  and  also  talked  with  Mr. 
Dubuque  relative  to  this  case,  specifying  Its 
nature.  Mr.  Dubuque  referred  him  to  Mr. 
Hall.  BIr.  Dnbnqne  at  this  time  was  dty 
solicitor.  While  dty  solicitor,  Mr.  Phillips 
had  charge  of  the  record  work  with  Mr.  Ful- 
ler and  Mr.  Thurston  assisting,  and  made 
reports  to  the  mayor,  from  which  the  owners 
aa  shown  on  the  grade  crossing  plans  were 
listed.  It  also  appeared  that  It  was  stated  In 
the  Keogh  lease^  which  was  recorde<},  that 
the  private  way  reserved  over  the  Keogh 
parcel  was  to  the  parcel  of  land  'heretofore 
leased  to  Borden  ft  Remington.' "  The  facts 
relative  to  the  assignment  of  the  Keogh  lease 
are  that  the  lease  was  assigned  with  the 
written  assent  of  the  lessor  by  an  assignment 
absolute  on  Its  face,  but  oral  evidence  was 
admitted  that  the  assignment  was  In  fact 
made  as  security  for  a  loan,  and  that  the  loan 
had  been  paid. 

Jennings,  Morton  ft  Brayton,  for  petitioner 
Providence,  F.  B.  ft.  N.  Steamboat  Co.  J. 
W.  Cummings  and  E.  HIgginson,  for  peti- 
tioner John  Keogh.  Phillips  &  Fuller,  for 
petitioners  Borden  &  Remington.  L.  EL 
Wood,  for  petitioner  Philanthropic  Burial 
Boc.  H.  A.  Dabnqoe  and  F.  S.  Hall,  for  de- 
fendant. 

KNOWLTON.  O.  J.  One  of  the  most  Im- 
portant questions  In  these  cases  arises  In 
construing  St  1900,  p.  471,  c.  472,  which  is  an 
act  providing  for  the  abolition  of  grade  cross- 
ings in  Fall  River.  In  Providence,  Fall  Riv- 
er ft  Newport  Steamboat  Company  v.  Fall 
River,  183  Mass.  ri35.  67  N.  R  647,  It  was  held 
that  this  was  special  legislation,  adopting 


■ad  establishing  a  particular  scheme  for  a 
public  improvement,  which  superseded  the 
action  of  the  court,  and  finally  determined 
the  details  of  the  changes  to  be  made  In  the 
interest  of  the  general  public.  The  question 
now  before  us  is  whether  the  statute  work- 
ed a  change  of  the  title  to  the  rights  and 
lands  which  were  appropriated  to  the  public 
use,  or  whether  it  required  an  additional  pro- 
ceeding as  a  preliminary  to  such  a  change. 
Upon  the  theory  of  the  petitioner,  the  statute 
not  only  settled  the  rights  of  the  public  and 
of  property  owners  as  to  what  was  to  be  done, 
but  It  was,  In  law,  the  taking  of  the  title  to 
such  land  as  was  appropriated,  and  such  pri- 
vate rights  as  were  abridged  or  destroyed 
in  the  public  Interest,  so  that  the  time  lim- 
iting the  bringing  of  petitions  for  damages 
began  to  run,  and  the  right  to  receive  inter- 
est on  the  amount  to  be  paid  accrued,  on  the 
passage  of  the  act  It  Is  argued  correctly 
that  the  rights  of  the  parties  were  not  made 
subject  to  the  discretion  of  the  mayor  and 
the  engineer  of  the  railroad  company,  which 
they  could  exercise  by  filing  or  refusing  to 
file  the  plan  and  the  statement  of  taking  In 
the  registry  of  deeds.  No  doubt  the  rights 
of  all  partleB  became  fixed,  so  far  as  the  final 
adoption  of  the  scheme  was  concerned,  as 
soon  as  the  act  was  passed,  and  it  then  be- 
came the  duty  of  the  mayor  and  engineer  to 
file  within  a  reasonable  time  a  plan  and 
the  statement  of  lands  and  rights  taken. 
This  duty  they  could  have  been  compelled 
to  perform.  'But  the  statute  contemplated 
the  possibility,  if  not  the  desirability,  of  ac- 
quiring a  part  of  all  of  the  lands  by  purchase, 
and  provided  for  such  purchases.  This  In- 
volved an  implication  that  the  title  to  land 
purchased  would  pass  by  the  deed  of  convey- 
ance, and  not  by  a  taking.  It  was  Intended, 
therefore,  that  there  should  be  an  opportunity 
to  attempt  an  acquisition  of  title  by  purchase 
before  there  was  a  taking,  and,  upon  a  fail- 
ure In  the  attempt,  that  there  should  be  a 
taking  by  the  mayor  and  the  engineer,  which 
would  work  a  change  of  title,  and  fix  the 
time  from  which  the  statute  of  limitations 
would  begin  to  run,  and  the  right  to  receive 
interest  would  accrue.  While  it  might  be 
possible  to  construe  the  statute  in  accordance 
with  the  petitioner's  contention;  we  think  it 
better  to  hold  that  the  Legislature  did  not 
intend  to  change  the  ownership  of  property 
by  the  enactment  of  the  statute,  without 
the  subsequent  action  called  for,  which  was 
to  be  a  matter  of  record  In  the  registry  of 
deeds.  If  this  is  a  correct  construction  of  the 
statute  as  to  the  taking  of  the  lands,  the 
same  construction  should  be  given  to  that 
part  of  it  which  relates  to  the  acquisition  of 
rights  in  land,  the  general  title  to  which  la 
left  In  private  owners. 

The  respondent's  contention  that  Interest 
is  to  be  reckoned  from  the  date  of  the  en- 
try upon  the  land  to  make  the  changes,  in- 
stead of  from  the  dnte  of  the  taking,  is  not 
well  founded.    The  reason  for  the  provision 
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of  Ber.  Lews,  e.  48,  |  18.  relied  on  by  the 
respondent,  Is  not  applicable  to  the  assess- 
ment under  this  statute,  which  statute  In  It- 
self shows  a  final  determination  that  the 
work  shall  be  done,  and  under  which  no  land 
of  the  petitioners  was  taken,  but  only  certain 
rights  In  land.  See  Hay  t.  Commonwealth, 
183  Mass.  294,  67  N.  K  334. 

In  regard  to  the  discontinuance  of  Water 
street,  the  claim  of  the  first  petitioner,  as 
stated  in  the  report.  Is  "that,  although  Ita 
land  did  not  abut  on  the  discontinued  por- 
tion of  Water  street.  It  had,  by  open,  ad- 
verse, and  uninterrupted  use  for  more  than 
twenty  years,  acquired  a  private  right  of 
way  over  the  land  of  the  railroad  company 
from  its  land  to  the  discontinued  portion  of 
Water  street,  and  that  therefore  the  dis- 
continuance of  that  street  was  a  special 
damage  to  It."  The  finding  of  the  auditor 
that  the  public  had  acquired  a  right  of  way 
by  prescription  in  the  land  between  Central 
street  and  Water  street  was  well  warranted, 
and,  after  this  land  had  become  a  public 
highway  by  the  acquisition  Of  such  a  right, 
the  petitioner  could  not  acquire  a  private 
right  of  way  over  it  by  adverse  use  in 
traveling  along  It.  The  ruling  of  the  auditor 
in  this  particular  was  correct 

The  requirement  of  the  statute,  following 
the  report  of  the  commissioners,  was  that 
the  side  walls  of  Central  street  from  Bavol 
street  to  Pond  street  be  raised,  with  suitable 
masonry,  to  a  height  of  four  feet  above  the 
grade  of  the  street.  This  requirement  was 
for  the  protection  of  travelers  along  the 
street  from  the  danger  of  falling  upon  the 
adjacent  land  below.  It  was  not  intended 
to  cut  off  landowners  from  access  to  the 
street  If  they  chose  to  construct  passage- 
ways opening  into  it.  Warner  v.  Holyoke, 
112  Mass.  362.  The  ruling  of  the  auditor 
was  correct — that  damages  were  to  be  as- 
sessed "as  If,  upon  the  request  of  the  peti- 
tioners or  its  tenants,  they  were  to  have 
openings  made,  where  reasonable.  In  the 
northerly  wall  of  Central  street,  for  access 
to  their  property,"  This  suflScIently  cov- 
ered the  contention  of  the  respondent  that 
they  were  "to  have  it  removed  altogether,  in 
case  provisions  were  made  by  the  abutter 
to  make  travel  safe  wherever  their  land  is 
lower  than  the  grade  of  Central  street" 
Tnis  could  be  done  if  the  land  was  so  used 
as  to  make  so  complete  an  opening  rea- 
sonable; otherwise  It  could  not.  There  was 
no  ground  for  the  respondent's  contention 
that  the  walls  were  to  stop  short  of  Pond 
street.  The  report  adopted  by  the  statute 
is  explicit  in  that  particular,  and  is  binding 
upon  the  parties. 

The  allowance  of  $600  for  shoaling  the 
water  In  the  petitioner's  dock,  which  was 
made  to  the  lessees,  Borden  &  Bemlngton, 
called  for  an  increase  of  the  entire  damages 
to  the  owner  and  the  lessees,  which  were  be- 
ing assessed  in  the  trial  of  the  several  cases 
together.    This  allowance,  having  been  made 


to  the  lesseeB.  was  deducted  trom  the  aggre- 
gate sum,  and  thus  it  diminished  by  so 
much  the  allowance  to  which  the  owner  was 
fah:Iy  entitled.  This  sum  would  have  been 
added  to  the  other  allowance  for  the  entire 
damages,  except  that  the  auditor  understood 
the  counsel  of  the  owner  to  waive  any  claim 
to  it  We  are  of  opinion  that  a  fair  con- 
struction of  the  language  of  the  counsel  is 
that,  as  between  the  owners  and  the  lessees, 
he  did  not  care  to  claim  It  In  the  apportion- 
ment and  not- that  If  It  was  allowed  to  the 
lessees,  he  consented  that  It  should  be  de- 
ducted from  the  damages  to  which  his  client 
was  entitled.  We  are  of  opinion  that  this 
sum  should  be  added  to  the  $24,000  allowed 
as  the  gross  damages,  thus  relieving  the  own- 
er from  a  deduction  from  the  $24,000  on  ac- 
count of  the  loss  of  the  lessees  from  shoaling 
the  dock,  and  thereby  increashig  by  $600  the 
amount  allowed  to  the  owner  in  the  appor- 
tionment See  Manson  v.  Boston,  163  Mass. 
479,  40  N.  E.  850. 

The  ruling  that  these  proceedings  are  gov- 
erned by  Bev.  Laws,  c.  48,  {  20,  was  correct 
Here  was  one  estate,  with  leasehold  interests 
in  certain  parts  of  it  and  the  reversion  In  all 
of  them  owned  by  a  single  corporation.  The 
rule  for  the  assessment  of  damages  in  such 
cases  Is  to  ascertain  the  total  amount  of 
damages  sustained  by  the  owners,  "estimat- 
ing the  same  as  an  entire  estate,  and  as  if 
it  were  the  sole  property  of  one  owner  in 
fee  simple,"  and  then  to  apportion  the  dam- 
ages among  the  several  parties  "entitled 
thereto,  In  proportion  to  their  several  Inter- 
ests, and  to  the  damages  sustained  by  them 
respectively,"  as  stated  in  Rev.  Laws,  c.  48, 
S  22,  in  reference  to  proceedings  under  sec- 
tion 20.  Edmands  v.  Boston,  108  Mass.  S35; 
Boston  V.  Bobbins,  121  Mass.  453;  Burt  v. 
Merchants'  Insurance  Company,  113  Mass.  1. 

The  Union  Trust  Company,  holding  a  title 
as  mortgagee  under  a  trust  deed,  having 
waived  its  right  to  be  heard,  the  petitioner, 
as  mortgagor,  was  plainly  entitled  to  re- 
cover the  damages. 

There  was  sufficient  evidence  to  warrant 
an  inference  that  the  city  had  notice  of  tlie 
lease  to  Borden  &  Bemington  before  the 
taking  was  filed.  If  there  had  been  no 
lease,  the  damage  to  the  whole  property  as 
It  was  at  the  time  of  the  taking,  including 
the  buildings,  would  have  been  assessable. ' 

The  assignment  of  the  lease  from  Keogh 
to  Brown  was  rightly  held  to  be  a  mortgage, 
and  upon  the  disclaimer  of  the  mortgagee 
the  damage  was  rightly  awarded  to  Keogh. 

The  exceptions  of  the  respondent  which 
relate  only  to  the  apportionment  of  damages 
between  the  different  petitioners  are  Imma 
terlal.  Other  exceptions  that  have  not  been 
argued  either  orally  or  upon  the  respond 
ent's  brief,  we  do  not  consider. 

Under  the  report  of  the  Justice  of  the 
superior  court  the  auditor's  report  is  to 
be  confirmed,  the  Judgment  entered  in  ac- 
cordance  therewith,   except   that  the   total 
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damages  are  to  be  Increased  by  tbe  111111 
ot  $800,  and  that  sum  Is  to  be  added  to 
the  amonnt  allowed  In  tbe  apportionment 
to  the  owner  of  tbe  fee.    So  ordered. 


087  Ifeaa.  (7) 

HOOB  V.  BOSTON  &  N.  ST.  RT.  CO.  «t  a). 

WELCH  T.  SAME.     LANE  t.  SAMB. 

DONAHUE  T.  SAME. 

(Supreme   Judicial   Court  of   Massachusetts. 

Essex.    Nov.  22,  1904.) 

iNjinrr  to  K]CPi.0'r£— danoebous  pxaos— fel- 
low SKBVXnTS. 

1.  One  vho,  under  a  contract,  provides  all  la- 
bor and  materials  to  complete  the  grading  and 
ballasting  of  a  railroad  bed  and  hag  the  man- 
agement and  control  of  the  men  employed  in 
the  worlt  "subject  to  the  direction  and  accept- 
ance of  the  engineer,"  is  not  a  fellow  servant 
of  the  men  employed  nnder  him. 

2.  An  employd  engaged  in  charging  boles  in 
rock  with  dynamite  and  exploding  the  same  is  a 
fellow  servant  of  the  employte  engaged  in  drill- 
ing the  holes  for  the  charges. 

3.  An  employe,  while  engaged  in  assisting  tbe 
foreman  or  superintendent  in  making  an  inspec- 
tion after  a  blast  of  dynamite  for  the  purpose 
of  ascertaining  whether  any  part  of  the  charge 
had  failed  to  explode,  is  performing  a  part  of 
the  master's  duty,  and  is  not  a  fellow  servant 
of  those  engaged  in  drilling  holes  for  the  charge 
and  removing  the  rock  after  tbe  blast 

Exceptions  from  Superior  Conrt,  Essex 
County;    Frederick  Lawton,  Judge. 

Separate  actions  by  William  D.  Hooe,  Gar- 
rett EI  Welch,  Ernest  Lene,  and  John  D. 
Donahue  against  the  Boston  &  Northern 
Street  Railway  Company  and  others.  To  the 
Judgments  rendered  defendants  bring  excep- 
tions. Exceptions  in  the  first  three  cases 
sustained.  Exceptions  In  the  fourth  case 
overruled. 

R.  H.  Sherman  and  W.  O.  Ford,  for  plain- 
tiCTii  Garrett  E.  Welch  and  Wm.  D.  Hooe, 
W.  J.  Bradley  and  C.  H.  Rogers,  for  plaln- 
tltr  Bmest  Lane.  Knox  &  Coulson,  for  de- 
fendant Famom.  J.  P.  Sweeney,  H.  R. 
Dow,  and  L.  S.  Cox,  for  defendant  Mlddleton 
&  Danvers  St.  Ry. 

KNOWLTON,  a  J.  The  first  three  cases 
were  brought  to  recover  damages  caused  by 
an  explosion  of  dynamite  on  February  14, 
1902,  and  the  fourth  was  brought  against  the 
same  defendants  to  recover  for  a  similar  ex- 
plosion which  occurred  on  February  15,  1002. 
Tbe  first  three  cases  were  tried  together  In 
tbe  superior  court,  and  the  fonr  were  argued 
together  in  this  court.  We  will  consider  first 
tbe  exceptions  of  the  defendant  Famum  in 
tbe  first  three  cases.  The  plaintifts  were  ad- 
mitted to  have  been  In  the  exercise  of  dne 
care.  The  explosion  occurred  in  tbe  morning, 
while  tbe  men  were  at  work  with  pick  and 
shovel,  nnder  the  direction  of  tbe  superin- 
tendent of  tbe  defendant  Famum,  on  tbe 
mass  of  earth  and  rocks  where  a  blast  bad 
been  exploded  about  half  past  3  o'clock  in 

t  3.  See  Master  and  Servant,  voL  M.  Cent.  Dig.  U 
386,  308,  896. 


the  afternoon  of  tbe  day  before.  There  was 
evidence  which  well  warranted  the  Jury  In 
finding  that  the  accident  was  caused  by  an 
unexploded  piece  of  dynamite  which  was 
left  in  one  of  the  holes  after  the  blast  of  the 
day  before,  and  that  no  such  Inspection  was 
made  by  the  defendant  or  his  superintendent 
as  should  have  been  made  to  guard  against 
such  an  accident  See  Hopkins  v.  O'Leary, 
176  Mass.   258,  57  N.  E.  342. 

The  Judge  rightly  declined  to  instruct  the 
Jury  that  the  superintendent  and  workmen 
engaged  in  the  work  were  servants  of  the 
Mlddleton  &  Danvers  Street  Railway  Com- 
pany, and  not  of  the  defendant  Famum.  Up- 
on the  undisputed  facts,  under  the  agree- 
ment In  writing  between  Famum  and  the 
railway  company,  the  management,  control, 
and  direction  of  the  men  employed  upon  the 
work  were  In  the  defendant  Farnum,  and  not 
In  the  railway  company.  It  was  a  con- 
tract which  gave  Famum  tbe  legal  right  to 
provide  all  the  necessary  labor  and  materials 
to  complete  tbe  snbgradlng  and  ballasting 
of  the  proposed  line  of  railroad.  By  the 
terms  of  the  writing  he  was  to  have  "the 
general  direction  of  the  work,"  and  he  could 
be  displaced  only  In  case  the  progress  made 
on  the  work  was  "not  satisfactory  to  the 
railroad  company"  in  reference  to  the  time 
when  he  agreed  to  have  it  completed.  The 
expression,  "subject  to  tbe  direction  and  ac- 
ceptance of  the  engineer,"  Is  similar  to  the 
common  provision  in  building  contracts  which 
gives  tbe  architect  a  right  to  represent  the 
owner  in  determining  whether  the  work  Is 
In  accordance  with  tbe  requirements  of  the 
contract.  In  this  case  the  work  to  be  done 
is  described  in  the  agreement  very  general- 
ly. Probably  something  as  to  the  details 
of  construction  was  understood  to  be  left 
to  the  determination  of  tbe  engineer  or  agent 
But  this  did  not  give  to  the  engineer  any 
right  of  control  qr  direction  as  to  the  execu- 
tion of  the  work  after  he  had  Indicated  to 
the  contractor  what  was  to  be  done  and 
what  materials  were  to  be  furnished.  His 
further  right  was  to  determine  whether  the 
work  done  by  the  contractor  was  acceptable. 
The  employ^  being  subject  to  the  defend- 
ant's direction  and  control  while  engaged  in 
working,  were  his  servants.  In  reference  to 
the  rule  which  makes  a  master  liable  to  third 
persons  for  the  negligence  of  bis  servants. 
Delory  v.  Blodgett,  185  Mass.  126,  69  N.  E. 
1078,  64  L.  R.  A.  114,  and  cases  cited. 

The  third  and  fourth  Instructions  request- 
ed were  rightly  refused.  There  might  be  a 
liability  on  the  part  of  the  defendant,  even 
though  neither  he  nor  his  superintendent 
knew  or  had  reason  to  believe  that  there  was 
an  unexploded  charge  of  dynamite  there.  It 
was  enough  to  create  a  liability  if  they 
knew,  or  ought  to  have  known,  of  such  a 
possibility  or  probability  that  some  of  the 
dynamite  remained  unexploded  as  to  make  an 
Inspection  necessary  for  the  safety  of  the 
workmen. 
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In  one  particular  tbere  was  error  In  the  In- 
stmctlons.  Sheridan,  who  was  called  the 
"powderman,"  was  not  a  superintendent.  He 
was  a  workman  who  charged  the  holes  with 
dynamite  and  exploded  the  charges.  He  also 
sometimes  assisted  the  foreman  or  superin- 
tendent, Dnggan,  in  making  an  inspection 
after  a  blast,  for  the  purpose  of  ascertaining 
whefther  any  part  of  the  dynamite  had  fail- 
ed to  explode.  In  this  work  of  Inspection  for 
the  purpose  of  securing  to  workmen  a  safe 
place  In  which  to  work  be  represented  the 
defendant,  for  he  was  performing  a  part  of 
the  master's  duty,  for  the  proper  performance 
of  which  the  master  was  responsible  to  bis 
serrants,  whether  he  performed  it  in  person 
or  delegated  It  to  a  servant.  Moynlhan  v. 
Hills  Company,  146  Mass.  586,  16  N.  E.  574, 
4  Am.  St.  Rep.  348.  But  in  charging  the 
holes  and  exploding  the  blasts  he  was  do- 
ing the  ordinary  work  of  a  servant,  like  the 
other  workmen  who  drilled  the  holes.  While 
it  was  a  more  important  part  of  the  work 
than  drilling,  it  was  work  which  would  ordi- 
narily be  done  by  a  servant,  and  not  by  the 
master.  Negligence  In  doing  It  would  not 
subject  the  master  to  liability  to  a  fellow 
servant  injured  by  the  neglect.  The  defend- 
ant requested  the  Judge  to  Instruct  the  Jury 
that,  if  the  "accident  was  caused  by  the  neg- 
ligence of  Sheridan,  who  had  charge  of  the 
firing  of  the  blasts  of  dynamite,  the  plaintiffs 
cannot  recover,  because  said  Sheridan  was  a 
fellow  servant  of  the  plaintiCCs."  The  Judge 
declined  to  give  the  instruction,  but  told  the 
Jury  that,  "if  there  was  any  negligence  in 
setting  otr  the  blast  of  dynamite  on  the  day 
preceding  the  accident,  either  on  the  part 
of  the  foreman,  Dnggan,  or  the  powderman, 
Sheridan,"  they  might  find  for  the  plaintiffs. 
If  there  was  negligence  on  the  part  of  the 
superintendent  In  falling  properly  to  super- 
vise this  part  of  the  work,  if  supervision  by 
the  master  or  his  superintendent  was  nec- 
essary, the  defendant  would  be  liable;  but 
for  the  negligence  of  the  workman  himself 
he  would  not  be  liable  to  other  servants. 
While  this  request  went  too  far,,  inasmuch 
as  there  might  have  been  negligence  of  Sheri- 
dan in  inspection,  in  which  he  undertook 
to  perform  the  master's  duty,  and  for  which 
the  master  would  therefore  be  liable,  the 
request  directed  attention  to  his  firing  the 
blasts,  and  the  instruction  was  given  in  ref- 
erence to  that.  Another  part  of  the  instruc- 
tions was  given  in  reference  to  his  possible 
negligence  In  inspection.  We  are  of  opin- 
ion that  by  the  exception  to  the  refusal  to 
give  the  instruction  requested  and  to  the 
Instructions  given  the  defendant  saved  his 
rights  in  this  particular,  and  that  a  new  trial 
should  be  granted. 

In  the  trial  of  the  fourth  case,  brought  by 
Donahue,  it  appeared  that  the  superintend- 
ent, Collins,  fired  the  blasts,  and  no  such 
request  for  instructions  was  made,  and  no 
such  exception  was  taken.  For  the  reasons 
given  in  the  other  cases,  the  exceptions  of 


the  defendant  in  this  case  should  be  over- 
ruled. 

In  each  of  the  first  three  cases  the  entry 
will  be:  Defendant's  exceptions  sustained; 
and  in  the  last  case:  Defendant's  exceptions 
overruled. 

So  ordered. 


(187  Mass.  S2) 

BBRTHOLET  v.  J.  W.  BISHOP  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    Nov.  22,  1904.) 

UASTEB  AND  BEBVANT— IRJOBIES  TO  8EBVAIIT— 

NSaUOBNCE  OF  SUPEBINTERDEKI— 

EVIDENCE. 

I.  Plaintiff  was  injured,  while  assisting  in 
rolling  a  timber  on  a  barrel,  by  bis  fellow  serv- 
ants dropping  the  timber.  Plaintiff  chaiiged 
that  the  superintendent  was  negligent  in  not 
ordering  the  men  to  lower  the  timber  before  it 
fell.  A  less  numlier  of  men  was  provided  than 
on  previous  days,  and  the  men  complained  that 
tbere  were  not  enough  men,  but  this  was  not 
communicated  to  the  superintendent.  Held. 
that  such  facts  did  not  warrant  a  finding  of 
negligence  on  the  part  of  the  superintendent  on 
the  ground  that  be  should  have  known  that  the 
slightly  longer  strain  to  which  the  men  were 
exposed  was  beyond  their  strengUi. 

Exceptions  from  Superior  Court,  Bristol 
County;    Loramua  E.  Hitchcock,  Judge. 

Action  by  Augusta  Bertholet  against  the 
J.  W.  Bishop  Company  for  Injuries  under  the 
employers'  liability  act  (St  1887,  p.  889.  c. 
270).  A  verdict  was  directed  by  the  court  In 
favor  of  defendant,  and  plaintiff  brings  ex- 
ceptions.   Overruled. 

A.  Auger,  for  plainttft.  Oapo,  Cliffwd  & 
Prescott,  for  defendant 

LORING,  J.  The  plaintiff  was  a  cari>en- 
ter  in  the  employ  of  the  defendant  corpora- 
tion, and  at  the  time  of  the  injury  here  com- 
plained of  was  engaged  with  others  in  mov- 
ing a  bard  pine  timber  which  was  42  feet 
long  and  10  by  18  inches  thick.  The  metboL^ 
employed  for  moving  the  stick  was  for  a 
gang  of  men  to  lift  the  forward  end  and 
place  a  kerosene  barrel  under  it  some  12  to 
14  feet  back  from  that  end.  The  men  tben 
divided,  some  to  hold  the  forward  end  and 
the  others  the  rear,  while  the  stick  was 
rolled  forward  nntil  the  barrel  was  12  to  14 
feet  from  the  rear  end  of  it  "Then,"  In  the 
words  of  the  bill  of  exceptions,  "the  men 
would  be  ordered  to  lift  the  rear  end  of  the 
timber,  while  one  of  the  ipen,  and  some- 
times the  foreman,  would  roll  the  barrel 
towards  the  forward  end  to  within  12  or  14 
feet  of  the  end,  and  the  men  would  then  be 
ordered  to  lower  the  timber  and  push  it  on 
the  barrel,  and  the  same  operation  would 
be  repeated  until  the  timber  had  reached  its 
destination."  Four  or  five  timbers  had  been 
moved  In  this  way  before  the  day  of  the  ac- 
cident to  the  plaintiff.  The  accident  to  the 
plaintiff  happened  about  9  o'clock  in  tbe 
morning,  after  the  plaintiff  and  other  em- 
ployes had  been  moving  the  timber  for  about 
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an  hoar,  and  after  the  timber  "had  been 
lifted  eight  or  ten  times  bo  as  to  move  the 
barrel  along."  At  the  time  In  question  the 
men  were  ordered  to  raise  the  stick  by  a 
foreman  who  was  to  charge  of  the  work, 
and  who,  on  the  evidence,  conid  be  found  to 
be  a  superintendent,  within  the  employers' 
liability  act.  The  barrel  was  then  moved 
forward  to  "about  ten  feet"  of  the  forward 
end,  in  place  of  twelve  or  fourteen  feet  as 
usual,  "one  or  two  feet  further  than  usual." 
In  the  .words  of  the  plaintiff's  testimony: 
"We  held  It  a  little  longer,  and  put  the  bar- 
rel a  little  further."  "It  took  generally  from 
a  minute  to  a  minute  and  one-half  to  lift  the 
timber  and  push  the  barrel  along.  At  tue 
time  of  the  accident  it  took  'a  little  longer 
than  at  the  other  times';  about  a  minute 
and  a  half  or  more."  "The  weight  of  the 
timber  was  too  heavy  for  the  men  that  were 
holding  It"  While  the  men  were  thus  hold- 
ing up  the  rear  end  of  the  timber  the  plaln- 
tiif  heard  a  cry,  the  timber  fell,  "and  as  It 
came  down  it  caught  his  left  band  and  foot, 
injoring  the  same,  and  also  his  right  knee." 
On  cross-examination  the  plaintiff  testified 
that  he  did  not  know,  before  he  was  hurt, 
that  the  men  were  getting  too  tired  to  move 
the  timber,  but  that  some  of  them  had  com- 
plained that  "we  had  to  use  more  strength." 
"Kvery  man  said  It  to  one  another,"  but  not 
to  Mr.  Wing,  the  superintendent.  They  said 
among  themselves  that  there  were  not 
enough  men.  No  evidence  was  offered  by 
the  plaintiff  beyond  his  own  testimony.  On 
the  plaintiff  resting,  the  presidtog  Judge  di- 
rected the  Jury  to  find  a  verdict  for  the  de- 
fendant, and  the  case  is  here  on  an  exception 
to  that  ruling. 

The  declaration  contains  two  counts,  but 
the  second  count  was  waived  by  the  plain- 
tiff, and  he  went  to  trial  on  the  first  count 
only,  which  was  based  on  the  negligence  of 
the  superintendent  under  the  employers'  lia- 
bility act.  St.  1887,  p.  899,  c.  270.  At  the 
argument  before  us  counsel  for  the  plaintiff 
also  expressly  disclaimed  any  complaint  as 
to  the  number  of  men  employed  on  the  work, 
and  stated  that  what  he  did  claim  was  that 
be  had  a  right  to  go  to  the  Jury  on  the  ground 
that  the  superintendent  was  negligent  In  not 
ordering  the  men  to  lower  the  timber  before 
it  fell.  On  the  evidence  the  stick  must  be 
taken  to  have  fallen  because  the  men  were 
too  tired  to  hold  It  longer,  and  the  cry  given 
must  be  taken  to  have  been  a  cry  of  warn- 
ing that  the  timber  was  falling,  and  not  an 
order  to  lower  It  The  evidence  did  not  war- 
rant a  finding  that  the  superintendent  was 
negligent  on  the  ground  set  up  by  the  plain- 
tiff. In  the  first  place,  the  men  did  not  say 
among  themselves  that  they  were  too  tired 
to  hold  the  stick  while  the  barrel  was  being 
moved  forward.  What  was  said  by  them 
was  that  they  had  to  exert  more  strength, 
and  that  there  were  not  enough  men.  But 
this  was  said  among  themselves,  and  not  to 
the  superintendent     Beyond  the  fact  that 


fewer  men  were  used  to  move  the  timber  on 
the  day  in  question  than  had  been  used  to 
move  the  two  of  the  five  previously  moved, 
which  were  similar  to  the  one  in  question, 
there  Is  nothing  from  which  It  could  be  to- 
ferred  that  the  strain  of  holding  up  the  end 
to  which  the  supertotendent  subjected  the 
men  or  allowed  them  to  be  subjected  was 
beyond  their  strength.  It  Is  true  that  the 
testimony  showed  that  the  barrel  was  in  fact 
rolled  one  or  two  feet  further  than  usual, 
or  "  'to  about  ten  feet'  of  the  forward  end," 
In  place  of  12  to  14,  and  that  the  timber  was 
held  a  little  longer  than  usual  "about  a  min- 
ute and  a  half  or  more,"  In  place  of  "from  a 
minute  to  a  minute  and  a  half."  We  assume 
that  the.Jury  could  have  found  that  the  bar- 
rel was  moved  further  forward  than  usual 
by  order  of  the  superintendent,  although  this 
is  by  no  means  plain.  The  fact  that  fewer 
men  were  used  in  moving  the  timber  on  tue 
day  in  question  than  had  been  used  on  the 
previous  day  or  days  in  moving  two  similar 
timbers,  without  any  evidence  as  to  why  the 
number  of  men  used  was  reduced,  is  not 
enough  to  warrant  a  findtog  that  the  super- 
intendent ought  to  have  known  that  the 
slightly  longer  strain  to  which  the  men  were 
exposed  was  beyond  their  strength,  especial- 
ly In  view  of  the  defendant's  express  dis- 
claimer of  any  complaint  that  too  few  men 
were  employed.  There  was  nothing  else  in 
the  testimony  from  which  that  toference 
could  be  drawn, 
Eixceptlons  overruled. 


087  Mass.  93) 

THOMPSON  V.  AMERICAN  WRITING  PA- 
PER 00. 

(Supreme  Judicial   Court  of  Massachusetts. 
Hampden.    Nov.  23,  1904.) 

UASTEB  AND  BICBVANT— INJTCBIES  TO  SEBVAHT — 
HBOUGERCE — CONTBIHUTOBT     NEQLI-     ' 
OEKCE— ASSUMlrrlON  OF  BISK.  . 

1.  In  an  action  for  injuries  to  a  servant  en- 
gaged in  repairing  a  pulley,  whether  plaintiff 
was  in  charge  of  the  work  was — the  evidence 
being  conflicting — a  question  for  the  jury. 

2.  In  an  action  for  injuries  to  a  servant  en- 
gaged in  repairing  a  pulley,  whether  the  accident 
was  attributable  to  any  negligence  in  the  man- 
ner of  doing  the  work  held,  under  the  evidence, 
a  question  of  fact  for  the  Jury. 

8.  A  servant  engaged  in  repairing  heavy  ma- 
chinery may  assume  that  his  master  has  exer- 
cised due  care  to  see  that  a  cleat  supporting 
the  floor  is  properly  fastened,  and  does  not  as- 
sume the  risk  of  the  master  s  failure  to  exer- 
cise care  in  that  regard,  although  he  knows  the 
method  of  construction  of  the  floor. 

4.  A  master  owes  his  servant  the  duty  of 
using  due  care  to  see  that  a  floor  on  which 
heavy  weights  are  moved,  and  cleats  which  sup- 
port such  floor,  are  kept  in  proper  repair. 

Exceptions  from  Superior  Court  Hampden 
County;  Bllsha  B.  Maynard,  Judge. 

Action  by  Gideon  Thompson  against  the 
American  Writing  Paper  Company.    A  ver- 
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diet  was  directed  for  defendant,  and  plain- 
tiff excepted.    Exceptlonr  sustained. 

Tbe  action  was  In  tort  for  personal  in- 
juries to  plaintiff,  Qldeca  Tiiompson,  who 
was  by  occupation  a  mlllwrigbt,  and  wlio 
at  the  time  of  the  injuries,  and  for  five 
years  prior  thereto,  was  employed  by  de- 
fendant, the  American  Writing  Paper  Com- 
pany. The  accident  causing  the  injuries  oc- 
curred on  a  Sunday,  while  plaintiff  was  do- 
ing repair  work  with  some  fellow  seryants 
under  the  supervision  of  David  Grlswold, 
plaintifTs  l)oss.  On  the  morning  of  that  day, 
plaintiff  had  taken  out  what  was  known  as 
a  cone  or  speed  pulley  which  belonged  on  a 
paper  machine.  Mr.  Grlswold  was  there  at 
tbe  time,  but  later  went  home  because  of 
illness,  and  was  not  present  in  the  evening, 
when  plaintiff  and  his  fellow  servants  put 
the  pulley  beck  into  its  place,  in  the  course 
of  doing  which  the  accident  occurred  by 
reason  of  the  giving  way  of  the  floor  on 
which  plaintiff  was  working.  The  cone, 
which  weighed  from  1  to  1^  tons,  was  pre- 
cipitated into  the  cellar,  and  a  truck  passed 
over  plaintiff's  foot  and  cut  off  his  toes. 
There  was  evidence  that  the  floor  at  the 
place  where  it  gave  way  was  supported  only 
by  a  cleat  of  2x4  plank,  spiked  to  the  side 
of  the  floor  timber,  so  as  to  form  a  flange 
upon  which  the  ends  of  tbe  plank  rested, 
and  to  which  they  were  spiked.  Plaintiff 
offered  to  show  that  this  was  not  the  usual 
construction,  and  was  the  only  place  in  the 
mill  known  by  the  witness  where  the  floor 
(vas  supported  on  a  piece  nailed  upon  the 
timber;  that  tbe  proper  construction  was  to 
mortise  Into  the  timt>er.  The  evidence  was 
excluded,  and  plaintiff  excepted.  Any  other 
facts  necessary  to  an  understanding  of  the 
cnse  sufficiently  appear  in  the  opinion. 

Green  &  Bennett,  for  plaintiff.  Brooks  & 
Hamilton,  for  defendant 

HAMMOND,  J.  The  work  of  removing 
the  pulley  In  the  morning  was  performed  un- 
der the  personal  supervision  of  Grlswold, 
the  master  mechanic  of  the  mill,'  and  was  at- 
tended with  no  accident  The  pulley  safely 
passed  over  the  very  floor  which  gave  way 
under  Its  weight  in  the  evening.  It  was 
about  14  feet  long,  and  weighed  from  1V&  to 
2  tons.  In  the  ceiling  of  the  room  were  four 
eyebolts — one  having  been  put  In  by  Grls- 
wold that  morning — and  hooked  to  three  of 
them,  including  this  one,  were  chain  falls 
suitable  for  the  purpose  of  relieving  the 
floor  of  all  or  a  part  of  the  weight  of  the 
pulley. 

One  of  the  grounds  of  the  defense  is  that 
at  the  time  of  the  accident  the  plaintiff  was 
directing  the  work,  and  was  negligent  In 
failing  to  make  proper  use  of  the  chain  falls; 
and  the  brief  of  the  defendant  contains  a 
detailed  description  of  a  way  in  which,  by 
a  certain  use  of  the  eyebolts  and  falls,  the 
•train  upon  the  floor  could  have  been  re- 


lieved, as  the  defendant  says,  so  that  tbe 
pulley  would  have  passed  safely  over  it 
The  evidence,  however,  as  to  whether  tbe 
work  was  under  the  direction  of  the  plain- 
tiff, was  conflicting;  and  a  careful  examina- 
tion of  the  evidence  as  to  the  manner  in 
which  the  pulley  was  qioved  and  the  falls 
used  shows  that  a  Jury  would  be  warranted 
in  finding  that  It  was  moved  in  the  evening 
tn  the  same  manner  as  In  the  morning,  ex- 
cept that  in  the  evening  the  small  end  of  the 
pulley  was  kept  pointed  towards  the  posts, 
whereas  in  the  morning  it  had  been  kept 
pointing  towards  the  arch,  or,  in  other  words, 
both  in  the  morning  and  in  the  evening  the 
pulley  was  moved  small  end  foremost  Up- 
on the  whole  evidence,  we  are  of  opinion 
that  the  questions  whether  the  plaintiff  was 
in  charge  of  the  undertaking,  and  whether 
the  accident  was  attributable  to  a  negligent 
failure  to  make  proper  use  of  the  eyetwlts 
and  chain  falls,  or  to  any  other  negligent 
act  In  the  work,  are  questions  of  fact  for 
the  Jury. 

It  is  also  urged  by  the  defendant  that  the 
danger  of  the  work  was  known  to  the  plain- 
tiff, and  that  he  assumed  the  risk.  The 
plaintiff  was  a  carpenter  and  millwright  of 
large  experience.  He  bad  been  employed  as 
such  in  this  mill  for  flve  years,  and  bad 
worked  under  Grlswold,  making  repahra  up- 
<Mi  floors,  and  doing  "anything  round  the 
mill  [he  was]  ordered  to  do."  The  evidence 
tended  to  show  that  the  floor  of  the  room  in 
question  was  constructed  in  the  following 
manner:  The  floor  timbers  all  ran  one  way. 
The  floor  proper  consisted  of  3-inch  pine 
planks  running  transversely  to  the  floor  tim- 
bers. Over  these  planks  was  laid  a  top  floor- 
ing of  l^inch  hard  pine,  running  parallel 
with  the  timbers,  and  being  flush  with  them, 
so  that  the  top  of  the  timbers  was  visible. 
At  the  particular  point  where  the  floor  gave 
way,  the  ends  of  the  floor  planking  were 
supported  by  a  cleat  of  two  by  four  plank 
spiked  to  the  side  of  the  floor  timber  so  as 
to  form  a  flange,  upon  which  the  ends  of 
the  plank  rested,  and  to  which  they  were 
spiked.  The  ends  of  the  flooring  piank  were 
not  mortised  into  the  timber,  but  were  sup- 
ported solely  by  this  cleat  The  plaintiff 
testified  that  he  knew  nothing  about  this 
floor,  and  It  did  not  appear  tliat  such  was 
the  usual  construction  of  floors  in  the  mill, 
or  that  the  plaintiff  ever  had  seen  or  known 
of  any  such  construction  in  the  mill.  There 
was  evidence  tending  to  show  that  the  fas- 
tening of  the  cleat  bad  become  defective;  one 
witness,  who  saw  the  state  of  things  imme- 
diately after  the  accident  testifying  that 
"the  nails  had  been  eaten  away  so  it  [the 
cleat]  didn't  hold;  something  had  eaten  the 
nails  away";  and  another,  that  "some  of 
these  nails  pulled  off,  and  some  broke."  Th» 
evidence  tended  furthe.-  to  show  that  In  tbe 
room  directly  underneath  this  flooring  there 
were  several  "size  tanks,"  in  which  "sizing" 
was  boiled,  and  that  this  operation  "makea 
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ateam";  and  It  was  contended  by  the  plain- 
tiff that,  by  reason  of  this  steam,  tbe  spikes 
were  subjected  to  a  peculiar  and  unusual  lia- 
bility to  rust  and  became  -weakened. 

Upon  this  evidence  a  Jury  might  find  tbat, 
«ren  If  there  was  no  defect  In  tbe  original 
construction  of  tbe  floor,  and  even  If  tbe 
plaintiff  bad  knowledge  of  the  method  of 
c-onstructlon,  still  be  bad  the  right  to  assume 
tbat  due  care  would  be  taken  by  his  employ- 
er to  see  to  It  tbat  the  fastening  of  tbe  cleat 
should  be  held  to  Its  original  strength,  and 
tbat  by  reason  of  the  failure  to  exercise  such 
-care  tbe  accident  happened.  Such  a  risk  was 
not  assumed  by  the  plaintiff.  Huddieston  V. 
Lowell  Macb.  Shop,  106  Mass.  282.  In  con- 
sidering tbe  strain  to  which  tbe  floor  would 
be  subjected  by  tbe  movement  of  tbe  pulley 
over  it,  be  bad  tbe  right  to  assume  tbat  due 
care  had  been  used  to  see  tbat  tbe  fastening 
•of  the  cleat  was  in  proper  condition.    • 

It  cannot  be  said,  as  matter  of  law,  tbat 
tbe  evidence-  would  not  warrant  a  finding 
tbat  the  defendant  was  negligent  It  must 
be  assumed  tbat  tbe  defendant  knew  of  tbe 
method  In  which  tbe  floor  was  constructed, 
tbat  heavy  articles  were  liable  to  be  moved 
over  it,  tbat  the  cleat  was  substantially  tbe 
only  support,  and  that  conscQuently  its  fas- 
tening should  be  kept  in  sucb  a  condition 
as  to  bear  the  strain  caused  by  the  weight  of 
such  heavy  articles.  Moreover,  tbe  defend- 
ant must  be  assumed  to  have  known  of  tbe 
relative  position  of  tbe  "size  tanks"  and  tbe 
cleat.  While,  therefore.  It  was  under  no  ob- 
ligation to  tbe  plaintiff  to  change  the  method 
of  its  floor  construction,  still  It  owed  to  him 
tbe  duty  to  use  due  care  to  see  that  tbe  floor. 
Including  tbe  fastening  of  tbe  cleat,  was  kept 
In  proper  repair.  Whether  the  accident  was 
in  any  way  attrlbntable  to  a  failure  to  use 
sucb  care  Is,  upon  tbe  evidence,  a  question 
for  the  Jury. 

EJzcepttons  sustained. 


<187  Haas.  IM) 

GALLENDBR,  McAUSLAN  ft  TROUP  OO.  T. 
FLINT. 

(Supreme  Judicial   Court  of   Massachusetts. 
Worcester.    Nov.  29,  1904.) 

CONTRACTS   —   CONSTBXTCTION   —   EVIDENCE     OF 

INTENT— OTJABANTT—I.AW  Of  FOREIGN 

JITBISDICTION— PBE8UVPTI0N. 

1.  A  contract  of  guarantj,  not  becoming  ef- 
fectnal  until  accepted,  will  be  construed  accord- 
ing to  tbe  law  of  the  place  of  acceptance. 

Z.  The  cominon  law  of  another  state  will  be 
presumed  to  be  the  same  as  that  of  this  state. 

3.  Extrinsic  evidence  of  intent  is  admissible 
to  aid  in  the  interpretation  of  an  ambiguous 
written   contract. 

4.  Plaintiff  wrote  defendant,  stating  that  a 
third  person  wished  to  buy  some  goods  from 
plaintiff,  and  asking  defendant  to  guaranty  pay- 
ment for  "any  goods  he  might  purchase."  De- 
fendant refused,  and  plaintiff  m  reply  stated 
that  the  intending  purcnaser  had  told  it  that  de- 
fendant would  guaranty  payment,  and  to  hold 

f  1.  See  aiuranty,  vol.  2S,  Cent.  Dig.  {  2S, 


the  goods  until  it  received  the  guaranty.  Later 
defendant  wrote,  stating  that  he  had  decided  to 
help  the  purchaser,  and  would  guaranty  the  pay- 
ment of  goods  he  might  buy,  not  exceeding  $300. 
Beld  not  a  continuing  guaranty. 

Appeal  from  Superior  Court,  Worcester 
.County;  F.  A.  Oasklll,  Judge. 

Action  by  the  Oaliender,  McAusIan  ft 
Troup  Company  against  John  Flint  From 
a  Judgment  for  defendant  plaintiff  appeals. 
Afllrmed. 

Cbas.  H.  Goodell,  for  plaintiff.  Chas.  E(ag- 
igerty,  for  defendant 

BBALEY,  J.  As  the  contract  of  guaran- 
ty did  not  become  effectual  until  accepted 
by  tbe  plaintiff,  whose  place  of  business  was 
in  another  Jurisdiction,  Its  argument  tbat  the 
construction  of  tbe  agreement  depends  on  tbe 
law  of  tbe  place  of  acceptance  may  be  con- 
ceded. Nashna  Savings  Bank  v.  Sayles,  184 
Mass.  520,  622,  69  N.  B.  S09.  But  Judicial 
notice  cannot  be  taken  of  tbe  laws  of  anoth- 
er state,  which  must  be  proved  and.  deter- 
mined like  other  facts,  and  no  evidence  of 
their  provisions  can  be  received  for  the  first 
time  at  the  argument  of  a  case  in  this  court. 
And,  as  the  agreed  statement  of  facts  con- 
tains no  reference  to  tbe  common  law  of 
Bbode  Island,  tbe  presumption  follows  tbat 
in  the  case  presented  it  Is  tbe  same  as  our 
own.  Hazen  v.  Mathews,  184  Mass.  388,  891. 
68  N.  E.  838. 

Tbe  question  to  be  decided  Is  whether  tbe 
contract  was  a  continuing  guaranty.  If 
there  is  no  ambiguity  in  tbe  agreement  itself, 
tbe  answer  must  be  found  from  tbe  terms 
of  tbe  instrument  alone;  but,  as  the  lan- 
guage used  is  open  to  more  than  one  con- 
struction, resort  may  be  had  to  extrinsic  ev- 
idence to  determine  tbe  Intent  of  tbe  parties. 
Bent  V.  Hartshorn,  1  Mete.  25;  Sullivan  v. 
Arcand,  165  Mass.  366,  43  N.  E.  198.  It  ap- 
pears tbat  Joseph  Sberin,  the  debtor,  desir- 
ing to  buy  goods  on  credit  from  tbe  plain- 
tiff, and  It  not  being  willing  to  open  an  ac- 
count with  him,  at  bis  suggestion  tbe  plain- 
tiff wrote  a  letter  to  the  defendant,  asking 
blm  If  he  would  become  responsible  for  tbe 
amount  of  tbe  sale.  There  Is  no  evidence 
that  before  this  time  tbe  defendant  had  been 
requested  by  Sberin  to  become  a  guarantor, 
and  tbe  letter  must  be  considered  as  the  first 
intimation  or  request  made  to  him  that  be 
should  so  act  The  language  of  the  letter 
thus  becomes  important  as  expressing  the 
nature  of  tbe  pending  transaction  with  Sber- 
in which  tbe  defendant  was  asked  to  guaran- 
ty. It  shows  that  tbe  purcbase  Intended  Is 
limited  to  goods  bought  on  the  day  of  its 
date,  and,  though  tbe  phrase,  "you  would 
guaranty  any  purcbase  he  might  make  from 
us,"  is  used,  it  Is  a  part  of  the  sentence 
which  states  tbe  proposed  sale,  and  refers 
to  It.  And  when  the  defendant  bad  answer- 
ed, declining  to  become  responsible,  tbe  re- 
ply of  tbe  plaintiff  in  explanation  of  its  re- 
quest, and  referring  to  the  contract  of  the 
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debtor,  contained  this  significant  language, 
"He  distinctly  telling  us  to  hold  the  goods 
which  he  might  select  until  we  received  the 
guaranty."  If  It  was  the  purpose  ol  the 
plaintiff  to  give  Sherln  a  general  credit  for 
the  sale  of  goods  in  the  future,  for  the  pay- 
ment of  which  the  defendant  should  be. 
bound.  Its  letter  contained  no  such  statement, 
though  It  was  written  at  a  time  when  the 
proposed  course  of  business  between  It  and 
the  debtor  bad  been  considered,  and  credit 
had  been  asked  for  by  him.  Obviously,  when 
the  guaranty  was  given,  the  defendant  might 
well  have  understood  that  the  debtor  had 
contracted  for  specific  goods  on  credit,  and 
the  plaintiff  was  unwilling  to  complete  the 
sale  by  delivery  until  security  for  their  pay- 
ment had  been  given;  and  with  this  under- 
standing he  agreed  to  be  liable  for  this  trans- 
action, but  did  not  Intend  to  become  bound 
for  succeeding  purchases.  While  It  might 
be  said  that  the  plaintiff  and  Sherln  really 
Intended  .that  the  defendant  should  become 
responsible  for  a  course  of  continuous  deal- 
ing, and  the  language  of  the  defendant's  en- 
gagement might  be  found  open  to  such  a 
construction,  yet,  looking  at  the  conditions 
under  which  it  was  given,  it  Is  more  consist- 
ent with  a  construction  that  all  the  defend- 
ant Intended  was  to  aid  him  in  a  single  pur- 
chase of  goods  from  the  plaintiff,  and,  as 
this  was  followed  by  payment,  the  guaranty 
was  fully  satisfied.  See  Boston  &  Sandwich 
Glass  Co.  v.  Moore,  119  Mass.  435;  Cutier  v. 
Ballon,  136  Mass.  337,  40  Am.  Rep.  35;  Sher- 
man V.  Mulloy,  174  Mass.  41,  43,  54  N.  E.-345, 
75  Am.  St.  Rep.  286.  This  was  the  finding 
of  the  superior  court,  and,  as  no  error  of  law 
appears,  the  Judgment  must  be  affirmed. 
So  ordered. 


(187  Mass.  73) 

SOAPIiEa*    V.  BLANCHARD. 

(Supreme  Judicial   Court   of   Massachusetts. 

Essex.    Nov.  22,  1904.) 

CORFIBUATOBT    DEED — CONSTEUOTION — EVI- 
DENCE—BILI.    OF    EXCEPTIONS. 

1.  Where  a  bill  of  exceptions  was  prepared  in 
good  faith,  and  .the  disallowance  of  it  resulted 
from  a  misunderstanding,  the  questions  pre- 
sented by  a  bill  agreed  to  by  botii  parties  and 
presented  b^  a  commissioner  appointed  to  con- 
sider a  petition  to  approve  exceptions  will  be 
considered. 

2.  In  construing  a  deed  stating  that  it  was 
given  to  replace  a  certain  lost  deed  of  the  same 
tenor,  proof  of  the  situation  and  previous  deal- 
ings of  the  parties  is  admissible,  and  not  ob- 
jectionable as  varying  the  terms  of  the  deed. 

8.  A  deed  stating  tliat  it  is  given  to  replace  a 
certain  lost  deed  of  the  same  tenor  is  merely 
confirmatory,  and  does  not  pass  a  title  to  a  part 
of  the  land  which  one  of  the  grantors  had  ac- 
quired after  the  execution  of  the  lost  deed  and 
before  the  execution  of  the  confirmatory  one. 

Appeal  from  Superior  Court,  Essex  Coun- 
ty;  Pierce,  Judge. 

Action  by  William  A.  Scaplen  against  Wal- 
ter E.  Blanchard.  There  was  judgment  for 
defendant,  and  plaintiff  excepts.  Petition  to 
prove  exceptions.    Exceptions  overruled. 


J.  C.  Batcbelder,  for  plaintiff.  Wm.  H. 
Niles  and  B.  H.  Stevens,  for  defendant 

KNOWLTON,  O.  J.  The  commissioner 
appointed  to  consider  the  petition  to  approve 
exceptions  has  made  a  report  presenting  a 
bill  of  exceptions  agreed  to  by  both  parties, 
which  la  the  original  bill  with  slight  amend- 
ments, and  which  he  finds  to  be  in  aU  re- 
spects conformable  to  the  truth.  It  also  ap- 
pears that  the  original  bill  was  drawn  In 
good  faith.  In  the  belief  that  it  fairly  set 
forth  the  rulings  and  the  evidence,  and  the 
commissioner  finds  that  the  disallowance  of 
It  resulted  from  a  misunderstanding  between 
the  parties.  We  will  therefore  consider  the 
questions  presented  by  the  exceptions. 

In  1871  the  tenant  In  this  action  and  one 
Hurley  were  the  owners  of  a  tract  of  land 
which  Included  the  demanded  premises.  By 
a  quitclaim  deed  dated  April  2,  1873,  they 
conveyed  It  to  Edward  Mahon.  By  a  war- 
ranty deed  dated  April  23,  1873,  Mahon  con- 
veyed a  part  of  It,  Including  the  demanded 
premises,  to  the  present  tenant.  In  1877 
Hurley  and  the  tenant  executed  to  Mahon 
another  deed,  bearing  date  February  28. 
1877,  describing  the  same  premises  that  were 
described  In  their  deed  to  him  dated  April 
2, 1873,  and  containing  in  the  In  testimonium 
clause  these  words:  "This  deed  is  given  to 
take  the  place  of  a  deed  given  April  23,  1873. 
and  is  lost,  said  lost  deed  being  of  the  same 
tenor  as  this  one."  It  is  to  be  noticed  that 
at  this  time  the  tenant,  through  Mahon's 
deed  of  April  23,  1873,  had  acquired  a  title 
to  a  part  of  the  property  described  in  these 
deeds  to  Mahon,  which  was  later  than  bis 
original  titie  that  he  and  Hurley  conveyed 
to  Mahon.  The  question  at  the  trial  was 
whether  Mahon,  by  this  confirmatory  deed 
from  Hurley  and  the  tenant.  If  we  may  call 
It  so,  acquired,  in  addition  to  the  original 
titie  which  he  had  previously  held,  the  new 
titie  of  the  tenant,  which  he  himself  con- 
veyed to  the  tenant  by  the  deed  of  April  23, 
1873.  In  1881  Mahon  executed  to  one  Mc- 
Cormlck  of  Brooklyn,  N.  Y.,  a  deed,  whose 
description  included,  with  other  land,  the  de- 
manded premises,  and  the  demandant  claims 
under  this  last  conveyance.  Although  the 
tenant  raises  the  question  whether  the  de- 
mandant has  the  titie  which  McCormick  took 
under  this  deed>  we  will  assume  in  favor 
of  the  demandant  that  he  has.  We  there- 
fore come  back  to  the  deed  of  February  28, 
1877,  to  determine  Its  legal  effect.  In  view  of 
Its  peculiar  language,  relative  to  the  lost 
deed.  The  recital  purported  to  show  that 
the  grantee  had  previously  acquired  a  per- 
fect title  to  the  property,  and  that  his  only 
embarrassment  In  regard  to  It  resulted  from 
a  loss  of  the  deed.  If  the  deed  had  not  been 
recorded,  he  was  left  without  a  visible  paper 
title.  To  obtain  the  muniments  of  title  by 
compulsory  process,  he  would  be  obliged  to 
bring  a  suit  In  equity.  .If  the  deed  was  re- 
corded, he  not  only  had  a  good  titie,  but  he 
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could  easily  establish  It  by  proof.  Presum- 
ably he  did  not  know,  or  did  not  remember, 
that  the  deed  had  been  recorded,  and  be  ac- 
cordingly obtained  the  second  deed.  In  con- 
sidering it  the  Judge  might  well  receive  proof 
of  the  situation  and  previous  dealings  of  the 
parties  In  reference  to  the  subject  referred 
to  In  It,  for  the  purpose  of  applying  the  lan- 
guage of  the  deed,  and  especially  of  the  re- 
cital In  It,  to  the  conditions  to  which  It  re- 
lated. Whittler  Machine  Co.  v.  Qraffam,  166 
Mass.  415,  31  N.  B.  485.  Accordingly,  evi- 
dence was  received  that  the  deed  of  April  2, 
1873,  which,  except  in  date  and  the  language 
of  the  In  testimonium  clause,  was  Identical 
with  the  later  deed,  was  given  at  the  same 
time  as  the  deed  from  Mahon  to  the  tenant, 
which  bore  date  April  23,  1873.  The  tenant 
was  also  allowed  to  testify  that  he  never 
gave  Mahon  any  other  deed  than  the  two 
which  are  before  us. 

If  there  hid  been  no  evidence  before  the 
court  other  than  the  language  of  the  deed 
Itself  to  show  its  meaning,  the  recital  would 
show,  as  between  the  parties  and  those  claim- 
ing under  them,  that  It  was  not  given  to 
create  a  new  title,  but  only  to  perfect  the 
evidence  of  a  title  created  long  before.  It 
was  "given  to  take  the  place  of  a  deed  given" 
previously,  which  had  been  lost.  It  was  "of 
the  same  tenor"  as  the  lost  deed.  Taking 
all  its  language  together,  it  did  not  purport 
to  convey  anything.  So  far  as  It  was  a 
deed  at  all.  It  was  strictly  a  confirmatory 
deed.  See  Branham  y.  Mayor  and  Common 
Council  of  San  Jose,  24  Cal.  585-606;  Ing  v. 
Brown,  3  Md.  Ch.  521;  Fryer  v.  Rockefeller, 
63  N.  Y.  268;  Flauntleroy's  Heirs  v.  Dunn, 
3  B.  Mon.  584-617.  Of  a  confirmatory  deed 
it  baa  been  said  by  an  eletnentary  writer 
that:  "The  confirmation  Is  the  approbation 
or  consent  to  the  estate  already  created, 
which,  as  far  as  It  is  in  the  confirming  pow- 
»,  makes  it  good  and  valid.  Bo  that  the 
confirmation  does  not  regularly  create  the 
estate,  yet  such  woids  may  be  mingled  In 
the  confirmation  as  may  create  or  enlarge 
an  estate;  but  that  is  by  force  of  such  words 
that  are  foreign  to  the  business  of  confirma- 
tion, and  by  their  own  force  and  power  tend 
to  create  the  estate."  Gilbert  on  Tenures, 
69.  As  against  the  grantors  the  grantee  had 
a  perfect  title  by  his  former  deed.  It  was 
as  if  the  deed  In  question  had  declared  that 
the  grantee  became  the  owner  of  the  prop- 
erty in  April,  1873,  icnd  lost  the  usual  evi- 
dence of  his  ownership,  and  that  the  new 
deed  was  given  as  additional  evidence  of 
the  fact.  Such  a  writing  creates  no  title, 
and  conveys  nothing  which  has  come  Into 
the  grantor's  ownership  since  the  making 
of  the  original  deed.  It  takes  the  place  of 
the  original  deed,  and  is  evidence  of  the 
making  of  the  former  conveyance  as  of  the 
time  when  it  was  made.  If,  under  onr  sys- 
tem of  registration  or  otherwise,  it  is  neces- 
sary to  trlve  it  effect  as  in  itself  a  convey- 
ance, it  is  only  confirmatory  evidence  of  the 


title  which  passed  by  the  original  deed. 
The  oral  testimony  Introduced  makes  It 
very  plain  that  the  deed  referred  to  in  the 
recital  is  the  deed  bearing  date  April  2,  1873, 
and  that  the  statement  that  It  was  given 
April  23d  means  that  it  was  delivered  then, 
at  the  same  time  as  the  deed  from  Mahon 
to  the  tenant,  which  was  dated  April  23d. 
Probably  Its  date  was  not  remembered  when 
the  new  deed  was  made. 

The  oral  testimony  objected  to  had  no 
tendency  to  contradict  or  Enlarge  the  mean- 
ing of  the  deed.  If  no  such  testimony  had 
been  introduced,  the  deed  on  Its  face  would 
be  construed  as  furnishing  evidence  of  a 
title  which  had  l)een  created  previously,  and 
not  as  creating  a  new  title.  But  full  informa- 
tion in  regard  to  the  subject  to  which  it  re- 
lates simply  confirms  Its  obvious  meaning. 

It  Is  questionable  whether  the  deed  from 
Mahon  bearing  date  March  24,  1877,  con- 
veying the  easterly  half  of  Elastern  avenue, 
adjoining  the  land  described  in  the  deed  of 
April  23,  1878,  from  Mahon  to  the  tenant, 
was  strictly  competent  It  was  made  a  short 
time  after  the  deed  in  question,  and  it  is  an 
act  which  tends  somewhat  to  show  the  un- 
derstanding of  the  parties  to  it  at  the  time. 
The  deed  from  Mahon,  under  which  the  de- 
mandant claimed,  was  made  several  years 
afterwards,  when  this  deed  had  been  re- 
corded in  the  registry.  Whether  it  was  com- 
petent or  not,  the  admission  of  It  did  the  de- 
mandant no  harm.  Upon  the  undisputed 
facts  the  Judge  could  not  find  for  the  de- 
mandant and  the  finding  for  the  tenant  was 
correct. 

Bzceptlons  overruled. 


(187  Man. 
NORCROSS  T.  WYMAN. 
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(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Nov.  22. 1904.) 

BUILDINO     CONTRACTS— CONBTBUCTION—POWKB 
or  ARCHITECTS— CONTRACTS— REVOCATION. 

1.  Under  a  building  contract  providing  tliat 
the  decision  of  the  architects  as  to  the  specifica- 
tions shall  l>e  final  and  binding,  no  notice  was 
necessary  before  making  a  dedsion  as  to  the. 
meaning  of  the  specifications,  but  the  architects 
were  at  liberty  to  decide  on  such  legal  principles 
aa  they  deemed  applicable,  and  on  such  evidence 
as  they  chose  to  receive. 

2.  Anthority  given  by  a  building  contract  to 
the  architects  to  decide  as  to  the  meaning  ot 
the  specifications  cannot  be  revoked  by  the  own- 
er after  a  decision  has  been  made  and  communi- 
cated. 

8.  One  cannot  revoke  an  authority  conferred 
by  one  part  of  an  instrument  whicn  he  is  not 
entitled  to  rescind  as  a  whole. 

4.  The  interpretation  of  the  specifications  of 
a  building  contract  may  properly  be  left  to  the 
architects 

Report  from  Superior  Court  Worcester 
County. 

Action  by  O.  W.  Norcross  against  H.  Wy- 
man.  Judgment  entered  In  accordance  with 
an  arbitrator's  report  in  favor  of  plaintiff. 
Case  reported.    Judgment  for  pialntift 
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Frank  B.  Smltb,  T.  H.  Gage,  Jr.,  and  Frank 
F.  Dreflser,  for  plaintiff.  Cbas.  M.  Thayer 
and  Cbas.  A.  Hamilton,  for  defendant. 

BBAXJEfT,  J.  Under  tlie  contract,  which  in- 
cluded the  specifications  and  plans,  the  plain- 
tiff was  required  to  provide  a  suitable  foun- 
dation for  the  building  to  be  erected,  but 
the  nature  of  the  soil  to  be  excavated  was 
such  that  more  work  was  ultimately  re- 
quired for  this  purpose  tlian  he  originally  an- 
ticipated. It  is  hi»  contention  that  this  work 
is  not  covered  by  the  contract,  and  that  be 
is  entitled  to  extra  compensation  for  its  per^ 
formance.  By  the  specifications  it  was  pro- 
vided that:  "The  architects  shall  have  the 
sole  interpretation  of  their  drawings  and 
these  specifications,  except  as  otherwise  pro- 
vided or  specified.  Their  decision  upon  all 
questions  relative  to  drawings,  specifications, 
or  contract  for.  the  said  building  shall  be  final, 
'  and  binding  upon  the  owner  and  contractor." 
Wliile  putting  in  the  foundation  the  plaintiff 
discovered  a  quicksand,  and  asked  the  ar- 
chitects subject  to  whose  supervision  the 
work  was  being  done  for  instructions.  Upon 
the  evidence  before  him,  the  arbitrator  finds 
as  a  fact  that  the  architects  decided  that  the 
clause  in  the  specifications  relating  to  the  ex- 
cavation required  was  not  inserted  with  the 
Intent  that  the  expense  of  the  work  made 
necessary  by  the  quicksand  should  be  borne 
by  the  plaintiff,  as  this  circumstance  was 
unforeseen  by  lilm  or  them,  and  that  the  ex- 
tra work  so  caused  was  not  included  within 
the  terms  of  the  contract  If  the  architects 
were  clothed  with  authority  to  make  this 
decision,  it  is  conclusive  between  the  par- 
ties. The  clause' which  defined  their  powers 
and  duties  was  contained  in  a  contract  imder 
seal,  voluntarily  entered  into  by  the  parties, 
and  provided  a  simple  and  convenient  meth- 
od for  the  settlement  of  any  questions  that, 
as  the  work  proceeded,  might  arise  over  the 
Interpretation  of  the  contract  or  of  the  draw- 
ings and  specifications.  Or,  In  other  words, 
whenever  it  became  necessary,  whether  for 
the  information  of  the  plaintiff,  who  had 
stipulated  to  work  under  their  direction,  or 
for  the  benefit  of  the  defendant  in  secuP' 
Ing  a  strict  compliance  with  the  terms  of  the 
contract,  it  was  left  to  the  architects  to 
finally  determine  what  their  drawings  and 
specifications  covered  as  to  the  quantity 
and  quality  of  the  work  that  was  required  to 
be  done  by  the  plaintiff.  In  the  practical 
working  of  this  plan  of  supervision  and  ad- 
justment of  differences  the  cumbersome  for- 
malities of  a  notice  to  or  a  hearing  of  the 
parties  before  making  decision  were  evident- 
ly not  contemplated,  as  such  a  requirement  is 
not  found  in  any  provision  of  the  contract. 
Neither  was  it  required  by  the  character  of 
the  undertaking.  For  the  purposes  of  their 
decision  they  were  free  to  adopt  such  legal 
principles  as-  they  honestly  believed  applica- 
ble, and  to  act  on  such  evidence  as  they 
chose  to  receive.    Boston  Water  Power  Co. 


T.  Gray,  6  Mete.  131, 169;  Flint  v.  Gibson,  10& 
Mass.  391,  395.  Although  the  defendant, 
when  notified,  declined  to  be  bound  by  their 
award,  this  action  was  taken  afer  it  bad 
been  communicated  to  the  plaintiff,  and,  if  It 
is  treated  as  an  attempt  to  formally  reT<dc» 
the  power  previously  given.  It  came  too  late. 
Wallls  V.  Carpenter,  13  Allen,  19,  24.  Be- 
sides, his  attempted  rescission  would  not 
work  a  revocation  of  the  authority  of  the 
ardiitects,  (or  this  was  conferred  by  one 
part  of  an  agreement,  wblcta  as  a  whole  he 
was  not  entttied  to  rescind.  Haley  v.  Bella- 
my, 137  Mass.  35Z,  859.  It  does  not  become 
Important  to  decide  how  far  an  agreement 
for  the  arbitrament  of  the  construction  of  a 
written  contract,  or  of  the  quantity  and  value 
of  work  to  be  perfonned  under  It,  could  be 
tf  ectually  pleaded  in  bar  to  a  suit  on  the 
contract  Itoelf^  or  enforced  by  a  bill  in  equity 
for  specific  performance.  Miles  v.  Schmidt, 
168  Mass.  339,  340^  47  N.  B.  115.  Not  only 
had  the  decision  been  made,  but  the  ques- 
tion decided,  if  not  treated  as  technically 
submitted  to  them  as  arbitrators,  was  one 
which  the  parties  could  leave  to  the  deter- 
mination of  the  architects.  Palmer  v.  Clark, 
106  Mass.  373;  Bobbins  v.  Clark,  129  Mass. 
146;  McMahon  v.  New  York  &  Brie  Baliroad 
Company,  20  N.  Y.  463,  465;  Omaha  v.  Ham- 
mond, 94  U.  S.  98,  24  li.  Ed.  70.  See  White 
V.  Middlesex  Railroad,  185  Mass.  216,  220,  and 
cases  cited.  Compare  Smith  v.  Boston,  Con- 
cord &  Montreal  Baliroad,  36  N.  H.  458,  489. 
400.  The  arbitrator,  therefore,  correctly 
ruled  that  the  archltecte  were  authorized  to 
act  on  the  question  submitted  to  them,  and 
their  decision  thereon  was  binding  on  the 
defendant.  As  the  award  can  well  rest  on 
this  ground,  it  becomes  of  no  consequence 
to  consider  whether  the  contract,  fairly  con- 
strued, required  the  plaintiff  to  excavate 
thron(^  the  quicksand,  although  on  this 
question  the  arbitrator  ruled  in  his  favor. 
See  Btuart  v.  Cambridge,  125  Mass.  102. 

Award  of  the  arbitrator  accepted  for  the 
full  amount,  and  Judgment  ordered  thereon 
for  the  plaintiff. 


(187  Mass.  M> 

BBUSSEAU  V.  NEW  TOBK.  N.  H.  &  H.  R. 
CO. 

(Supreme  Judicial   Court  of  Massachosetta. 
Bristol.    Nov.  28,  1904.) 

BAII.B0ADS— CB0S8IR0    ACCIDENT— QUESTIOR 
FOB  JUBT— EVIDKRCIt. 

1.  In  an  action  against  a  railroad  for  the 
death  of  one  killed  In  a  crossing  accident,  keU, 
that  the  evidence  was  sufficient  to  warrant  a 
finding  that  the  absence  of  the  Bt([nals  required 
by  the  statute  contributed  to  the  injury. 

2.  In  an  action  againnt  a  railroad  company 
for  the  death  of  one  killed  in  a  crossing  accident, 
the  burden  was  on  defendant  to  show  that  plain- 
tiff was  grossly  negligent. 

3.  In  an  action  against  a  railroad  for  the 
death  of  one  killed  in  a  crossing  accident,  held, 

^  2.  Ses  RBilroadi,  vol.  41,  Ceat.  Die  |  lUT. 
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that  a*  qvMtlon  wbeth^  plaintiff's  intotate 
was  fnllty  of  groM  negligaiiee  was  one  for  the 

Kxceptlons  from  Superior  Ooort,  Bristol 
County;  Lemnel  Le  B.  Holmes,  Judge. 

Action  by  Mary  Brusaean,  as  adminlstra- 
trlz  of  James  Bnisseau,  against  the  New 
Tork,  New  Haven  Sc  Hartford  Ballroad  Com- 
pany. Verdict  for  plalntUf,  and  defendant 
brings  exertions.    Judgment  on  the  verdict 

John  W.  Gummings  and  Edward  Higgin- 
son,  for  plaintiff,  F.  S.  Hall  and  0.  CL  Bag- 
arty,  for  defendant 

EIAHMOND,  J.  The  evidence  as  to 
whether  the  signals  required  by  the  statute 
were  given  was  conflicting,  but  it  cannot  be 
said,  as  matter  of  law,  that  it  did  not  Jus- 
tify the  Jury  in  finding  for  the  plaintiff  on 
that  Issue.  See  Dalton  v.  N.  Y.,  N.  H.  &  H. 
R.  B.,  184  Mass.  844,  68  N.  B.  830,  and  cases 
dted.  If  ttie  signals  were  not  sounded,  the 
Jury,  under  the  circumstances,  might  infer 
that  the  absence  of  them  contributed  to  the 
Injury.  Doyle  v.  Boston  &  Albany  B.  B^ 
145  Mass.  386,  14  N.  B.  461. 

The  burden  was  upon  the  defendant  to 
prove  that  the.  plaintiff's  intestate  was  gross- 
ly negligent,  and  It  Is  vigorously  contended 
that,  as  matter  of  law,  the  evidence  shows 
that  he  was.  Although  there  are  cases  In 
which  It  has  been  adjudicated,  as  matter  of 
law,  that,  under  the  circumstances,  gross 
negligence  was  proved  (Debblns  v.  Old  Col- 
ony B.  B.,  154  Mass.  402,  28  N.  B.  274;  Emery 
T.  Boston  &  Maine  B.  B.,  173  Mass.  136,  53 
N.  BL  278),  still,  speaking  generally,  the  ques- 
tion whether  a  particular  fact  is  proved  by 
oral  testimony  depends  largely  upon  the 
view  taken  by  the  Jury  as  to  the'.credlbllity 
of  the  witnesses;  and  hence  it  Is  compar- 
atively seldom  that,  in  the  absence  of  bind- 
ing admissions  or  agreements  as  to  facts,  a 
ruling  that,  as  matter  of  law,  a  material  fact 
has  been  proved,  can  be  given.  The  evi- 
dence in  this  case  tended  to  show  that  the 
plaintUTs  Intestate  was  sober,  and  was  driv- 
ing a  quiet  and  gentle  horse  at  a  moderate 
speed;  that  In  his  wagon  there  were  bottles, 
which  rattled;  that  when  near  the  crossing 
he  shouted  "Whoa"  to  his  horse;  that  the 
wagon  cover  extended  over  the  whole  side  of 
the  wagon;  that  there  was  no  bell  or  whistle 
to  warn  him;  that  for  some  few  minutes 
before  reaching  the  crossing  he  had  bqen 
traveling  on  a  street  parallel  with  and  near 
to  the  railroad  location;  that,  as  he  turned 
Into  Sawyer  street  and  approached  the  cross- 
ing, his  view  of  the  track  upon  which  the 
train  was  c<imlng  was  obstructed  by  freight 
cars  standing  near  Sawyer  street;  that  the 
gates  seemingly  intended  to  warn  passengers 
of  approaching  trains  were  up;  and  that  the 
night  was  somewhat  foggy.  The  evidence 
tended  further  to  show  that  he  was  awake 
and  guiding  his  horse.  It  was  not  shown 
that  he  observed  the  absence  of  the  gateman, 
or  that  he  knew  that  none  was  usually  kept 


there  at  night,  or  that  he  was  not  listening 
for  the  train.  It  was  near  midnight,  and, 
from  the  absence  of  the  signals,  and  the  fact 
that  the  gates  were  not  lowered,  he  had  some 
reason  to  believe  that  no  train  was  approach- 
ing, and  that  It  was  safe  to  cross.  His  abil- 
ity to  hear  may  have  been  affected  by  the 
rattling  of  the  bottles  and  by  the  noise  of  the 
team.  It  Is  true  that  the  evidence  was  con- 
flliitlng  as  to  many  of  the  circumstances 
above  named — especially  with  reference  to 
the  giving  of  the  signals  required  by  statute 
— and  a  verdict  for  the  defendant  might  rea- 
sonably have  been  expected;  but,  without 
rehearsing  It  further  In  detail,  It  Is  plain  that 
the  question  whether  the  plalntltTs  Intestate 
was  guilty  of  gross  negligence  was  not  a 
question  of  law  for  the  court,  but  of  fact 
for  the  Jury,  and  that  the  case  was  lightly 
submitted  to  them. 
Judgment  on  the  verdict 


(187  Uan.  B7) 

KIBE  V.  STUBDT  et  sL 

(Snprente  Judicial  Court  of  Maasachusetts. 
BrlstrL    Nor.  28,  1904.)    . 

1I/8TX2  ARD  saavAHT— Dums  OF  MAsras— oas 

or  DUa  OARS— DEUOATIOR  OW  DUTT— 
IHSFSCnOH. 

1,  A  master  la  bound  to  use  due  care,  varying 
in  degree  with  the  circumstances  of  the  case,  to 
■ee  that  there  is  no  danger  to  a  careful  serv- 
ant, either  in  the  tools  and  materials  which  he 
is  required  to  use,  or  in  the  place  where  he  is 
required  to  work. 

2.  Where  the  tools  and  materials  and  the 
place  where  the  servant  is  required  to  work  are 
under  the  exclusive  control  of  the  master,  he 
cannot  free  himself  from  the  responsibility  of 
properly  discharging  his  duty  to  use  due  care 
as  to  their  safe  condition  by  delegating  the 
duty  to  another. 

8.  The  duty  of  the  master  to  use  due  care  as 
to  the  safety  of  the  tools  and  the  place  to  work 
does  not  always  indnde  the  duty  of  inspection, 
even  where  he  has  ezduaive  control  of  tiie  place 
and  tools. 

4.  A  master  who  did  not  own  the  building  in 
which  his  servants  were  employed,  but  merely 
hired  rooms  in  it  as  tenant  at  will — ^the  lessor 
furnishing  everything  in  the  rooms  except  the 
chairs  and  tools  with  whidi  the  servants  work- 
ed— ^bad  a  right  to. assume,  in  the  absence  of 
any  indications  to  the  contrary,  that  a  pall  at- 
tached to  an  overhead  pipe  by  a  plumber  em- 
ployed by  the  lessor  was  properly  and  safely 
fastened ;  and  no  duty  rested  on  him  of  inspect- 
ing the  same,  although  it  had  been  hanging  there 
for  three  or  four  weeks. 

Exceptions  from  Superior  Court,  Bristol 
County;  Loranus  E.  Hitchcock,  Judge. 

Action  by  Mary  T.  Kirk  against  Frank  M. 
Sturdy  and  others.  A  verdict  was  directed 
for  defendants,  and  plaintiff  excepted.  Ex- 
ceptions overruled. 

The  plaintiff  was  a  young  lady  28  years  of 
age,  who  bad  worked  for  several  years  In  a 
Jewelry  factory  at  Attleboro,  soldering  chaiQa. 
She  worked  for  the  defendant  company  a 
year  or  more  prior  to  the  accident    Three  or 
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four  weeks  before  the  accident  the  defend- 
ants moved  Into  a  new  building,  owned  by 
the  trustees  of  the  estate  of  John  H.  Fallon. 
The  plaintiff  was  assigned  a  place  at  the 
bench  to  do  her  work  by  an  agent  of  the  de- 
fendant placing  a  card  bearing  her  name  in 
a  drawer  at  the  point  where  her  chair  was. 
Her  work  required  her  to  be  seated,  and  to 
occupy  a  position  with  her  bead  bowed  at 
the  bench,  and  her  eyes  directed  downward. 
The  first  day  she  went  to  work  in  the  new 
shop  she  noticed  a  drip  from  a  steam  pipe 
that  was  leaking  over  her  head.  The  pipes 
were  at  the  tc^  of  the  room,  and  some  six  or 
seven  feet  above  her  head.  She  called  the 
attention  of  an  employ^  of  the  defendant, 
whose  duty  It  was  to  bring  the  work  Into  the 
room  where  the  plaintiff  was  employed,  and 
carry  It  out  when  completed.  She  did  this 
twice,  but  the  leak  was  not  stopped  on  that 
day.  She  testified  she  did  not,  from  that 
time  on,  ever  notice  any  leak.  The  evidence 
was  undLputed  that  the  defendants  did  not 
own  the  building  where  the  plalntlfC  was  In- 
jured, but  simply  hired  certain  rooms  in  the 
building  as  tenants  at  will  from  the  Fallon 
estate,  and  they  had  no  control  of  the  steam 
pipes,  which,  with  the  heating  apparatus, 
were  under  the  exclusive  control  of  the  own- 
ers, and  that  everything  In  the  room  was  fur- 
nished by  the  owners  of  the  building,  except 
the  chairs  and  tools  with  which  the  plaintiff 
and  other  girls  did  their  work.  There  was 
evidence  that  the  defendant  partners  were 
In  and  out  of  the  plaintiff's  room  In  the  new 
building  three  or  four  times  a  week,  moving 
and  watching  the  work,  immediately  preced- 
ing the  accident.  The  evidence  showed  that 
the  Janitor  of  the  building,  employed  by  the 
owners  of  the  building,  after  his  attention 
had  been  called  to  the  leak  over  the  plaintiff's 
head,  the  following  day,  or  the  second  day 
afterward,  put  an  Iron  bucket  up,  and  at- 
tached it  to  the  steam  pipe,  to  catch  the  drip. 
Abont  three  weeks  later,  without  any  warn- 
ing, the  pail  fell  upon  the  head  of  the  plain- 
tiff while  she  was  working,  and  caused  the 
injuries  for  which  suit  is  brought 

F.  S.  Hall,  for  plaintiff.  W.  H.  Fox  and 
F.  B.  Byram,  for  defendants. 

HAMMOND,  J.  The  law  as  to  the  duty 
owed  by  the  master  to  the  servant  with  re- 
spect to  the  tools  and  materials  of  which  the 
latter  Is  to  make  use,  and  the  place  In  which 
he  is  to  work.  Is  well  settled  by  numerous 
decisions;  and,  speaking  generally,  it  is  that 
the  master  is  to  use  due  care  to  see  that  in 
neither  Is  there  danger  to  the  careful  servant. 
Where  these  things  are  under  the  exclusive 
control  of  the  master,  he  is  answerable  for 
such  care,  whether  the  duty  be  performed  by 
him  in  person,  or  be  delegated  to  another. 
He  cannot  free  himself  from  responsibility 
for  the  proper  discharge  of  a  duty  resting 
upon  him  in  person  by  delegating  its  perform- 
ance to  another.    But  even  where  the  tools 


and  materials  are  exclusively  under  the  con- 
trol of  the  master,  the  degree  of  care  re- 
quired, as  in  other  branches  of  law  and  in 
every  line  of  human  conduct,  varies,  of 
course,  with  drcumstances.  In  Garragan  t. 
Fall  River  Ironworks,  158  Mass.  &96,  33  N.  E. 
652,  which  was  an  action  by  a  servant 
against  his  master  for  injuries  received  by 
reason  of  the  rotten  condition  of  the  bagging 
of  a  bale  of  cotton,  it  was  held  that  a  pur- 
chaser of  cotton  in  bales  is  not  bound  to  have 
the  bagging  Inspected,  with  a  view  to  ascer- 
taining whether  it  is  strong  enough  to  bold 
iron  hooks  inserted  In  It  for  the  purpose  of 
moving  the  cotton.  In  Shea  v.  Wellington, 
163  Mass.  364,  40  N.  E.  173,  it  was  held  that 
the  owner  of  a  quarry  did  not  owe  to  his 
workmen  the  duty  of  Inspecting  an  exploder 
well  and  favorably  known  In  the  market. 
In  the  first  case  it  was  said:  "The  perform- 
ance of  such  a  duty  [of  inspection]  would  be 
impracticable,  and  no  case  is  cited  which 
holds  that  such  a  duty  exists."  In  the  second 
case  it  was  said  that.  In  view  of  all  the  cir- 
cumstances. It  would  be  unreasonable  to 
bold  "that  quarrymen  using  these  exploders 
owed  their  employes  a  duty  to  have  them  in- 
spected by  a  competent  person,  as  to  the 
mode  and  workmanship  of  their  construc- 
tion." In  Mooney  v.  Seattle,  180  Mass.  451, 
62  N.  B.  725,  which  was  an  action  by  a  ma- 
son against  his  master,  a  building  contractor, 
for  Injuries  caused  by  the  explosion  of  a 
stone  from  dynamite  left  in  it  after  it  Iiad 
been  blasted  from  the  quarry,  where  it  ap- 
peared that  the  defendant  purchased  the 
stone  In  the  usual  course  of  business,  with- 
out Inspecting  It,  the  same  principle  was  ap- 
plied; the  court  saying  that  "such  a  course 
of  Inspection,  while  possible,  is  manifestly 
impracticable,  and  it  Is  never  done."  In  all 
of  the  above  cases  the  appliances  were  un- 
der the  exclusive  control  of  the  master,  and 
allusion  to  them  is  made  here  to  illustrate 
the  doctrine  that  even  where  the  master  has 
such  control  the  duty  resting  upon  him  does 
not  always  include  that  of  Inspection.  See, 
also,  Reynolds  v.  Merchants'  Woolen  Co., 
168  Mass.  501,  47  N.  B.  406. 

In  the  present  case  the  evidence  was  un- 
disputed that  the  defendants  did  not  own  the 
building  wbere  the  plaintiff  was  injured,  but 
hired  certain  rooms  in  it  as  tenants  at  will; 
that  they  bad  no  control  of  thb  steam  pipes, 
which,  with  the  heating  apparatus,  were  un- 
der the  exclusive  control  of  the  owners  of  the 
building;  and  that  the  latter  furnished  every- 
thing in  the  room,  except  the  chairs  and  tools 
with  which  the  plaintiff  and  her  fellow  serv- 
ants did  their  work.  And  the  question  is 
bow  far  the  defendants  are  answerable  to 
the  plaintiff  for  the  Improper  fastening  of 
the  pall  which  was  attached  to  the  pipe  to 
catch  the  drip.  The  pall  was  attached  by  the 
"head  piper  or  plumber"  of  the  owners  of 
the  building  after  "mending  the  leak"  In  the 
pipe.  The  pall  was  plainly  In  sight,  but  the 
manner  in  which  it  was  attached  to  the  pipe 
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does  not  appear  to  hare  been  visible  from 
the  floor.  Tliere  was  nothing  in  the  appear- 
ance of  the  pail,  as  it  hung  there,  to  excite 
suspicion  or  to  suggest  that  the  pltunbes  had 
■  not  properly  done  his  duty;  and,  in  the  ab- 
sence of  any  such  appearance,  the  defendants 
had  the  right  to  assume  that  due  care  bad 
been  used,  and  no  duty  of  inspection  rested 
upon  them.  In  principle  the  case  cannot  be 
distinguished  from  Moynihan  t.  King's  Wind- 
sor Cement  Dry  Mortar  Co.,  168  Iftass.  4M), 
47  N.  E.  425.  In  that  case  the  plaintiff  was 
set  to  work  by  the  defendants  upon  a  tempo- 
rary or  swinging  stage,  of  which  one  end 
was  supported  by  a  permanent  stage  owned 
by  the  defendant  and  attached  to  its  ware- 
house, and  the  other  by  ropes  attached  to  a 
vessel  discharging  Its  cargo.  The  defendant 
bad  nothing  to  do  with  the  ropes  supporting 
this  end,  the  method  of  attaching  it  to  the 
vessel  being  entirely  under  the  control  of  the 
captain  of  the  vessel.  The  plaintiff,  who  did 
not  know  by  whom  the  ropes  were  put  to- 
gether, furnished,  and  managed,  while  at 
work  upon  the  stage,  was  injured  by  the  fall- 
ing of  the  stage,  the  result  of  the  insu£9clency 
of  tbe  ropes.  It  was  held  that  inasmuch  as 
"the  support,  control,  and  management  of 
tbe  outer  end  of  the  stage  belonged  to  the 
captain,  •  •  •  the  duty  and  responsibil- 
ity primarily  rested  upon  him,  and  the  de- 
fendant cannot  be  held  responsible,  unless 
upon  proof  of  neglect  of  a  duty  of  Inspecting 
and  warning.  In. the  absence  of  anything  to 
excite  suspicion  or  apprehension,  the  defend- 
ant might  assume  that  due  care  would  be 
used  by  those  in  charge  of  the  vessel."  As 
in  that  case,  so  in  this,  the  defendant  had 
the  right,  under  the  circumstances,  to  assume 
that  due  care  would  be  used  by  those  who 
had  exclusive  control  of  the  pipes.  It  is  ar- 
gued by  the  plaintiff  that  the  length  of  time 
during  which  the  pall  had  been  hanging 
might  show  ground  for  inspection,  but  that 
consideration  does  not  seem  to  us  of  weight 
enough  to  turn  the  scale  in  her  favor.  Her 
right  of  action,  if  any  she  has,  is  apparently 
against  the  owners  of  the  building. 
Exceptions  overruled. 


(187  Mau.  SS) 

TETRADLT  et  al.  v.  FOURNIER  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.    Nov.  22,  1904.) 

BQOTTT— DENIAI.  OF  BELIEI^-LACHES— EXCUSES. 

1.  More  than  10  years'  delay  by  a  morteagor 
and  her  heirs  In  instituting  suit  to  set  aside  a 
foreclosure  for  fraud  and  mismanaKement  by 
the  mortj^gee,  and  for  an  accounting  of  rents 
and  profits,  is  such  laches  as  to  bar  relief,  in 
the  absence  of  facts  showing  an  excuse  for  the 
delay. 

2.  Allegations  of  a  bill  to  set  aside  mortgage 
foreclosures  for  fraud  and  for  an  accounting, 
stating  that  plaintiffs  have  been  delayed  in  in- 
stitnting  suit  by  the  negligence  and  miscondnct 
of  attorneys  employed  by  them,  are  too  general 
to  constitute  a  sufficient  excuse  for  10  years' 
delay  in  the  bringing  of  the  suit. 

3.  Allegations  of  a  bill  to  set  aside  mortgage 


foreclosures  for  fraud  and  for  an  accounting, 
stating  that  plaintiffs  were  delayed  in  the  bring- 
ing of  tbe  suit  from  1895  to  Decemt>er,  1901, 
by  reason  of  documentary  evidence  being  beyond 
their  control,  and  in  the  hands  of  an  attorney, 
who  refused  to  deliver  the  same,  and  put  them 
off  with  assurances  that  he  would  try  their 
cause,  were  insufficient  to  excuse  10  years'  de- 
lay in  bringing  the  suit,  not  only  because  of 
their  general  character,  but  also  because  they 
did  not  cover,  In  their  explanation,--the  period 
from  December,  1901,  to  May,  1903,  when  suit 
was  filed,  nor  the  period  from  the  accrual  of 
the  cause  of  action  and  up  to  1895. 

Appeal  from  Supreme  Judicial  Court,  Bris- 
tol County. 

BUT  in  equity  by  Joseph  Tetrault  and  oth- 
ers against  Delphine  Foumier  and  others. 
From  a  decree  dismissing  the  bill  after  a 
hearing  on  demurrer,  plaintiffs  appeal.  Af- 
firmed. 

The  fifteenth  paragraph  of  the  amended 
bill,  referred  to  by  the  court.  Is  as  follows: 

"a5)  The  plaintiffs  have  from  1895  to  De- 
cember, 1901,  been  delayed  In  bringing  this 
action  by  reason  of  certain  documentary  evi- 
dence therein  being  beyond  their  control; 
said  evidence  being  in  the  bands  of  one  of 
said  attorneys,  who  refused,  without  cause, 
to  surrender  the  same,  but  put  the  pialntlfts 
off  from  time  to  time  with  the  assurance  that 
he  would  try  their  said  cause." 

The  original  bill  was  filed  and  entered  on 
May  18,  1903. 

A.  6.  Weeks,  for  plaintiffs.  L.  E.  Wood, 
H.  A.  Dubuque,  and  Jackson,  Slade  &  Bor- 
den, for  defendants. 

LORINO,  J.  The  case  made  by  the  bill 
as  originally  filed  (assuming  that  the  allega- 
tions were  sufSdently  precise  to  state  a 
case)  is  that  both  foreclosures  are  voidable 
because  of  fraud  and  mismanagement  by  tbe 
mortgagee  while  in  possession,  and  of  a  re- 
fusal to  account  on  demand.  It  Is  not  pre- 
tended that  the  mortgagor  or  her  heirs,  the 
present  plaintiffs,  were  ignorant  of  the  fact 
that  tbe  mortgage  had  been  foreclosed.  It 
appears  that  more  than  10  years  have  elapsed 
since  the  date  of  tbe  later  foreclosure.  That 
convicts  the  plaintiffs  and  their  ancestor  of 
laches.  Learned  v.  Foster,  117  Mass.  365; 
Fennyery  v.  Ransom,  170  Mass.  303,  40  N. 
E.  620.  See,  also,  Bancroft  v.  Sawin,  143 
Mass.  144,  9  N.  B.  639.  Where  laches  ap- 
pears on  the  face  of  the  bill,  the  defense  can 
be  set  up  by  demurrer.  Snow  v.  Boston 
Blankbook  Mfg.  Co.,  153  Mass.  456,  457,  26 
N.  E.  1116.  This  defect  has  not  been  cured 
by  the  amendment  To  escape  from  tbe 
Imputation  of  laches,  It  was  Incumbent  on 
the  plaintiffs  to  allege  such  facts  as  showed 
an  excuse.  The  allegation  here  does  not 
go  far  enough.  It  is:  "The  plaintiffs  have 
been  delayed  In  the  bringing  of  this  action 
by  the  negligence  and  misconduct  of  cer- 
tain attorneys  whom  they  have  employed  to 
protect  their  Interests  therein,  but  who  have 
eltber  done  nothing,  or  have  so  unskillfully 
managed  the  said  action  that  the  plaintiffs 
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liaTe  wholly  failed  to  secure  the  relief  to 
which  they  are  and  were  entitled:  said  at- 
torneys being  at  no  time  able  to  respond  In 
damages  for  their  said  negligence  and  mis- 
conduct" Such  an  allegatloD  Is  too  general 
a  one  to  put  the  defendants  to  the  burden 
of  a  trial.  The  plaintiffs  may  have  been  de- 
layed without  being  excused  from  bringing 
this  suit  The  allegation  here  Is  like  a  gen- 
eral allegation  of  fraud,  which  It  Is  well  set- 
tled Is  not  enough  to  pnt  on  a  defendant 
the  burden  of  going  to  a  trial.  As  to  this, 
see  Nye  ▼.  Storer,  168  Mass.  53,  46  N.  E. 
402,  where  the  demurrer  was  a  general  de- 
murrer; WalUngford  v.  Mutual  Society,  5 
App.  Oas.  685.  See,  also.  Nichols  t.  Rogers, 
189  Mass.  146,  29  N.  E.  377;  Garst  v.  Hall 
&  Lyon  Co.,  179  Mass.  588,  61  N.  B.  219,  55 
U  R.  A.  631;  Fogg  ▼.  Blair,  139  D.  S.  118, 
11  Sup.  Ct.  476,  35  L.  Ed.  104;  Van  Weel  v. 
Winston,  115  TJ.  S.  228,  6  Sup.  Ot  22,  29  L. 
Ed.  384;  United  States  v.  Atherton,  102  U. 
S.  374,  20  L.  Ed.  213. 

The  allegations  in  the  flftcenth  paragraph, 
also,  are  open  not  only  to  this  objection,  but 
to  the  further  objection  that  they  do  not 
cover  3  years  and  4  months  of  the  10  years 
or  of  the  12  years,  as  one  or  the  other  method 
of  foreclosure  Is  taken  to  be  under  attack. 

It  Is  not  necessary  In  this  case  to  consider 
the  cases  relied  on  by  the  pliilntiffs  (Denton 
V.  Noyes,  6  Jolins.  [N.  Y.]  20G,  5  Am.  Dec. 
237;  Dlnwlddie  v.  Self,  145  111.  290,  33  N.  B. 
892;  Whitridge  t.  Whltrldge,  70  Md.  64,  24 
Atl.  645;  Bolng  v.  Raleigh  &  Gaston  Rail- 
road, 88  N.  C.  62),  or  those  relied  on  by  the 
defendants  (Ayres  r.  Morehead's  Adm'r,  77 
Va.  580;  Callaway  v.  Alexander,  8  Leigh 
(Va.)  114,  31  Am.  Dec.  640;  Ivea  v.  Sargent, 
119  U.  S.  652,  7  Sup.  Ct  436,  30  L.  Ed.  544). 

Decree  affirmed. 


(187  Mass.  36) 

CLARK  et  al.  ▼.  KNOWLES. 

(Supreme  .Tndictal  Court  of   Massachusetts. 
Bristol.    Not.  22,  1904.) 

FOBEION    COBPOBATIONS  —  ENFOBCINO    STOCK- 
HOLDERS'    LIABILITY  —  PA  RTIES  —  COM  - 
BTBUCTION.OF  irOBEIGN  STATUTES. 

1.  A  suit  in  eauity  by  creditors  of  a  Colorado 
corporation,  on  oebalf  of  themselves  and  other 
creditors  who  may  choose  to  come  in,  against  a 
Mnssachusetts  stockholder,  to  enforce  his  double 
liability,  under  Sess.  Laws  Colo.  1885,  p.  264, 
i  1,  cannot  be  maintained ;  the  statute  con- 
templating only  a  pro  rata  contribution  by  all 
the  stockholders,  sufficient  to  satisfy  creditors. 
Hence  only  a  salt  In  equity,  to  which  the  cor- 
poration Is  a  party,  brought  for  the  benefit  of 
all  the  creditors  against  all  the  stockholders, 
can  be  maintained. 

2.  The  decisions  of  the  courts  in  another  state 
construing  a  statute  of  that  state  will  be  fol- 
lowed only  as  to  the  meaning  of  the  substantiv ' 
provisions  of  the  statute,  but  the  mode  of  pre 
ccdure  and  practice  in  giving  the  remedies  pre 
vided  by  the  statute  depends  on  the  law  of  th 
place  where  the  remedy  is  sought 

Appeal  from  Superior  (Tourt,  Bristol  0>un- 


Oedltors'  bill  by  Darld  T.  Clark  and  oth- 
ers against  Henry  M.  Knowles,  Indlvlduall} 
and  as  executor  of  the  estate  of  John  P. 
Knowles,  deceased.  From  a  decree  dismiss- 
ing the  bill  on  demurrer,  plaintiffs  appeal. 
Affirmed. 

Homer  W.  Hervey,  for  appellants.  E.  D. 
Stetson,  for  appellee. 

KNOWLTON,  C.  J.  The  plaintiffs,  423  hi 
number,  avwring  that  they  are  the  only 
known  creditors  of  the  Colorado  State  Bank 
of  Grand  Junction,  a  corporation,  bring  this 
bill,  in  behalf  of  themselves  and  all  other 
creditors,  against  the  defendant  as  a  stock- 
holder in  the  bank.  It  is  alleged  that  the  cor- 
poration is  insolvent;  that  proceedings  to 
wind  up  its  affairs  have  been  taken,  that  a 
receiver  has  been  appointed  under  the  laws 
of  Colorado,  and  that  certain  dividends  have 
been  paid.  It  is  said  that  a  large  amount  of 
Indebtedness  Is  still  unpaid,  while  there  is 
but  little  property  of  the  corporation  that  can 
be  used  to  pay  it 

The  statute  of  Colorado,  found  on  page 
264  of  the  Session  Laws  of  1883,  Is  as  fol- 
lows: "Section  1.  Shareholders  in  banks, 
savings  banks,  trust  deposit  and  security  as- 
sociations, shall  be  held  individually  respon- 
sible for  debts  and  engagements  of  said  as- 
sociations, in  double  the  amount  of  the  par 
value  of  the  stock  owned  by  them,  respec- 
tively." It  is  averred  that  the  construction, 
interpretation,  and  meaning  of  this  statute, 
as  determined  by  the  court  of  last  resort  In 
Colorado,  are  in  substance  as  follows:  "Each 
shareholder  of  record  at  the  date  of  the 
bank's  failure  is  individually  and  severally 
liable  for  the  debts  and  obligations  of  the 
bank.  In  an  amount  equal  to  twice  the  par 
value  of  the  stock  so  held  by  him;  and  this 
liability  is  in  addition  to,  and  independent 
of,  any  liability  on  account  of  his  original 
subscription  for  the  stock.  This  liability  in 
double  the  par  value  of  his  stock  Is  In  the 
nature  of  additional  security  to  the  creditors 
in  dealing  with  the  bank,  and  constitutes  .i 
fund  for  the  benefit  and  protection  of  all 
creditors.  It  should  properly  be  recovered 
In  an  action  brought  by  one  or  more  of  the 
creditors  for  the  common  beneflt  of  all  cred- 
itors. Neither  the  bank  nor  the  assignee  is 
Interested  in  this  fund,  nor  can  either  en- 
force the  liability,  nor  is  either  a  proper  or 
necessary  party  to  any  action  brought  to  en- 
force such  recovery.  The  aforesaid  fund  la 
exclusively  for  the  beneflt  of  the  creditors, 
and  forms  no  part  of  the  assets  of  the  cor- 
poration. While  in  the  first  Instance  the  as- 
sets of  the  bank  'or  corporation  moy  coitstl- 
tute  the  primary  or  regular  fund  for  the  pay- 
ment of  corporate  liabilities,  when  by  rea- 
son of  dissolution  or  Insolvency  an  action 
against  the  corporation  would  be  onaTalllng. 
or  when  the  remaining  assets.  If  any,  con- 
sist of  worthless  or  doubtful  claims,  or 
claims  In  litigation,  the  creditors  are  not  re- 
quired to  await  the  collection  of  such.    Tbe 
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sharebolden  moat  pay  promptly,  and  take 
upon  themselyea  tbe  onus  and  risk  as  to  all 
sach  claims,  looking  to  tbe  assignee  for 
wbateyer  may  be  realized  on  remaining  as- 
sets." This  statute,  so  Interpreted,  apart 
(ram  the  statement  that  neither  the  bank 
nor  the  assignee  is  a  necessary  or  proper 
party  to  an  action  brought  for  recovery  un- 
der It;  of  which  we  will  speak  more  partic- 
ularly later,  shows  that  on  the  establishment 
of  such  a  corporation  a  fund  Is  created,  in 
addition  to  the  assets  of  the  corporation,  aa 
a  guaranty  to  creditors  that  the  corporation's 
debt  will  be  paid.  It  Is  to  be  collected  for 
the  protection  of  all  creditors,  each  one  of 
whom  has  an  Interest  in  It.  While  each 
stockholder  Is  Individually  and  severally  lia- 
ble for  the  payment  of  his  share,  his  liabil- 
ity is  like  that  of  all  other  stockholders,  and 
ultimately  each  should  pay  only  his  proper 
proportion,  according  to  his  ownership  of 
stock.  But  this  liability  outside  of  and  in 
addition  to  the  liability  of  the  corporation 
Itself,  is  only  collateral  to  it;  the  corpora- 
tion l>eing  under  the  primary  obligation  to 
pay.  It  follows  that  if  the  stockholders,  or 
any  of  them,  should  pay  corporate  debts 
more  than  the  excess  of  the  indebtedness 
above  the  amount  which  the  assets  of  the 
corporation  are  sufficient  to  pay,  they  could 
recover  back  the  excess  of  their  payment 
from  the  corporation,  or,  if  any  one  of  the 
stockholders  should  pay  more  than  his  prop- 
er proportion,  lie  would  have  a  right  to  a 
contribution  from  other  stockholders  to  re- 
duce his  loss  to  Its  proper  proportion.  In  all 
essential  particulars,  therefore,  in  reference 
to  the  proper  mode  of  giving  a  remedy  and 
of  adjusting  the  rights  of  the  parties  in  inter- 
est, this  statute  calls  for  procedure  similar 
to  that  referred  to  in  many  cases,  namely, 
by  a  suit  in  equity,  to  which  the  corporation 
is  a  party,  brought  for  the  benefit  of  all  the 
creditors  against  all  the  stockholders.  Had- 
ley  V.  Russell,  40  K.  H.  109;  Erickson  v. 
Xesmith,  4  Allen,  233;  Post  t.  Toledo,  etc., 
RaUroad  Co.,  144  Mass.  342,  11  N.  E.  540,  68 
Am.  Rep.  86;  Mew  Haven  Horse  Nail  Co.  t. 
Linden  Spring  Co.,  142  Mass.  840.  7  N.  B. 
773;  Hale  V.  Alllnson,  188  U.  S.  56,  23  Sup. 
Ct  244,  47  li.  Bd.  380;  Finney  v.  Guy,  180 
U.  S.  335.  23  Sup.  Ct.  658,  47  L.  Bd.  839;  Ter- 
ry ▼.  Little,  101  U.  S.  216,  26  L.  Ed.  864;  Elk- 
hart National  Bank  v.  Northwestern  Guaran- 
ty Loan  Co.,  87  Fed.  252.  30  C.  C.  A.  632; 
Marshall  v.  Sherman,  148  N.  Y.  9,  42  N.  B. 
410,  34  L.  R.  A.  757,  SI  Am.  St.  Rep.  654. 
Ordinarily  snch  a  bill  cannot  be  maintained 
elsewhere  than  In  the  state  where  the  cor- 
poration is  organized.  There  must  be  Juris- 
diction of  the  corporation  as  well  as  of  tbe 
stockholders.  The  general  principles  which 
lie  at  the  foundation  of  the  decisions  in  the 
eases  above  cited  are  controlling  in  the  pres- 
ent case.  Accordingly  It  was  held  In  Fates 
V.  Day,  lOS  Pa.  513,  48  Atl.  407,  82  Am.  St.  ' 
Sep.  811  (a  decision  under  the  statute  now  ; 
before  us  made  since  the  decision  in  Zang  i 
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T.  Wyant,  25  Colo.  691,  66  Pac.  666,  71  Am. 
St.  Rep.  146,  interpreting  the  statute),  that 
the  personal  liability  of  a  stockholder  in 
Pennsylvania  could  not  be  enforced  by  a  bill 
in  equity,  because  the  corporation  and  the 
other  stoclihoIderB  were  not  made  parties  de- 
fendant A  like  decision  was  made  by  tlie 
Supreme  Court  of  Rhode  Island  in  Miller  T. 
Smith,  58  Atl.  634,  which  was  also  since  the 
decision  in  Zang  v.  Wyant;  the  language  of 
the  court  being  in  part  as  follows:  "The  stat- 
ute contemplates  a  proceeding  in  equity  In 
Colorado  against  all  the  shareholders  to  es- 
tablish a  pro  rata  liability,  and,  until  such 
has  been  had,  this  court  canont  enforce  tiio 
liability  against  a  single  shareholder."  In 
reference  to  the  statement  in  the  bill  that, 
under  the  decision  of  the  Supreme  Court  in 
Colorado,  neither  the  corporation  nor  the  as- 
signee Is  a  proper  party  to  the  bill,  we  do 
not  understand  that  the  court  has  so  decid- 
ed. We  understand  the  decision  referred  to 
in  the  bill  Is  that  In  Zang  v.  Wyant,  ubi  su- 
pra, and  we  understand  that  decision  to  have 
gone  on  the  ground  that  the  defendants  had 
waived  their  right  to  set  up  a  want  Of  prop- 
er parties  by  apswering  over  after  the  de- 
murrer. But  if  we  take  tbe  statement  of 
the  bill  to  be  correct,  as  perhaps  we  are 
bound  to  do  on  this  demurrer — it  being  a 
statement  of  tlie  law  of  another  state — ^the 
result  is  tbe  same.  Except  In  the  last  part 
of  a  single  sentence  which  we  have  quoted, 
in  reference  to  the  necessity  or  propriety  of 
making  the  corporation  a  party,  there  is 
nothing  in  the  bill  which  indicates  that  the 
true  construction  of  the  statute  is  dlfTerent 
from  our  statement  of  it  already  made.  In 
all  other  particulars  there  Is  no  question 
about  the  meaning  of  the  act,  according  to 
the  interpretation  referred  to  in  the  bill.  It 
is  a  familiar  rule  of  pleading  In  equity  that 
all  persons  interested  in  the  subject-matter 
of  the  suit  shall  be  either  plalntifts  or  de- 
fendants, that  the  rights  of  all  may  be  set- 
tled, complete  Justice  be  done,  and  future 
litigation  prevented.  This  rule  makes  it  nec- 
essary in  this  case  to  have  all  the  stockhold- 
ers Joined  as  defendants.  It  makes  it  equal- 
ly necessary  to  Join  the  corporation  or  its 
representative,  the  assignee.  To  say  nothing 
of  the  importance  of  bringing  in  to  defend 
against  the  claims  of  creditors  the  party 
which  alone  has  knowledge  of  them,  a  court 
of  equity  will  not  compel  the  stockholders 
to  go  to  trial  and  submit  to  a  decree  estab- 
lishing claims  against  them,  and  leave  tbe 
corporation  at  liberty  to  show  that  the  claims 
are  groundless  when  the  stockholders  after- 
ward seek  to  hold  the  corporation  upon  Its 
primary  liability  to  the  extent  of  tbe  assets 
which  may  still  be  applicable  to  the  payment 
of  its  debts.  The  corporation  should  be 
brought  In,  so  that  the  decree  establishing 
the  Indebtedness  may  be  binding  In  favor  of 
the  stockholders  against  the  corporation,  as 
well  as  against  the  stockholders  in  favor  of 
the  creditors.    If  the  court  of  Colorado  has 
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decided  otherwise,  its  decision  is  not  bind- 
ing upon  tbis  court  Scott  t.  Neely,  140  U. 
8.  106,  lie,  11  Sup.  Ct  712,  35  L.  Kd.  858; 
Elkhart  National  Bank  v.  NortbweBtern 
Guaranty  Loan  Co.,  87  Fed.  252,  30  C.  C.  A, 
632;  Finney  v.  Guy,  189  U.  S.  835,  23  Sup. 
Ct  558,  47  h.  Ed.  839.  Its  decision  as  to  the 
meaning  of  the  substantive  provisions  of  the 
statute  must  be  followed,  and  we  do  not  at- 
tempt to  question  it  But  when  the  substan- 
tive provisions  are  made  plain,  the  mode  o( 
procedure  and  practice  in  giving  the  reme- 
dies provided  by  the  statute  depend  upon 
the  law  of  the  place  where  the  remedy  la 
sought  We  cannot  give  effect  to  the  provi- 
sions of  this  statute  in  Massachusetts  if  it 
calls  for  remedies  wliich,  according  to  our 
rules  of  practice,  cannot  be  given  for  want 
of  Jurisdiction  of  the  necessary  parties. 
Whether  in  proceedings  instituted  in  Colora- 
do, to  which  the  corporation  is  a  party,  cred- 
itors may  have  a  remedy  under  this  statute 
(tgalnst  nonresident  stockholders  upon  whom 
no  service  is  made,  so  far  as  to  bind  them 
upon  the  principles  stated  In  Howarth  v. 
I^mbard,  175  Mass.  670-577,  58  N.  E.  888, 
19  L.  B.  A.  301,  by  a  decree  establishing  ev- 
v>rythlng  that  need  be  established  in  the 
taome  of  the  corporation,  and  thus  have  a 
foundation  upon  which  to  stand  in  a  subse- 
quent proceeding  where  service  can  be  made 
upon  these  stockholders.  Is  a  question  which 
we  need  not  now  decide.  See  Hancock  Bank 
V.  Ellis,  172  Mass.  39-45,  51  N.  E.  207,  42  L. 
B.  A.  396,  70  Am.  St  Rep.  232.  Even  if  the 
remedy  provided  should  prove  to  be  entire- 
ly ineffectual  against  nonresident  stockhold- 
ers, it  would  not  be  a  sufficient  reason  for 
our  disregarding  established  principles  and 
rules  of  practice. 

The  proceedings  in  the  courts  of  Colorado 
set  out  in  the  bill  have  not  determined 
enough  to  subject  the  defendant  to  a  decree 
in  favor  of  the  plaintiffs  here.  It  appears 
that  be  was  not  made  a  party  to  the  suit 
against  stockholders  there.  Neither  the  cor- 
poration nor  the  assignee  was  a  party.  For 
these  reasons,  nothing  that  was  determined 
in  that  suit  can  affect  the  defendant  The 
proceedings  in  insolvency  do  not  include  that 
which  establishes  liability  in  ttiis  case. 

The  recent  decisions  in  this  court  and  else- 
where by  which  the  liability  of  stockholders 
in  foreign  corporations  has  been  enforced 
after  a  Judgment  obtained  against  the  cor- 
poration stand  upon  different  grounds,  and 
need  not  be  considered.  Hancock  National 
Bank  v.  Ellis,  166  Mass.  414,  44  N.  E.  349,  55 
Am.  St  Bep.  414,  s.  c.  172  Mass.  39,  51  N. 
E.  207,  42  L.  B.  A.  396,  70  Am.  St  Bep.  232; 
Howarth  v.  Lombard,  175  Mass.  570,  56  N. 
E.  888,  49  L.  E.  A.  301;  Broadway  National 
Bank  v.  Baker,  176  Mass.  294,  57  N.  E.  603; 
Whitman  v.  Oxford  National  Bank,  176  V. 
S.  559,  20  Sup.  Ct  477,  44  L.  Ed.  587;  Han- 
cock National  Bank  v.  Farnum,  176  U.  S. 
C40,  20  Sup.  Ct.  506,  44  L.  Ed.  619. 

Decree  affirmed. 


087  Moas.  97) 
MILLERICE  et  al.  t.  PLUNEETT  et  aL 

(Supreme  Judicial   Court  of  Massachusetts. 
Bristol    Nov.  29,  1904.) 

CONSTBUCTION  OJ"  WILL— PBOPEBTT  OEVISED. 

1.  Testator  devised  to  his  wife  a  "house  and 
the  land  appurtenant  thereto,  being  the  boose  I 
now  live  in" ;  describing  the  land  by  metes  and 
bounds,  which  stopped  at  the  west  boondarr  of 
the  lot  originally  bought  by  him,  but  did  Dot 
Include  land  under  an  addition  to  the  hoose. 
and  a  bam  back  of  it  which  be  built  on  land 
subsequently  purchased.  Several  years  before 
bis  death,  testator  conveyed  land  west  of  tbis 
lot,  and  up  to  a  line  23  feet  from  the  west  line 
described  In  the  will.  The  land  next  west  of 
the  addition  was  always  used  as  a  pasaage  to 
the  yard  and  for  a  path  to  the  bam,  and  the 
bam  was  used  with  the  bouse ;  being  connected 
by  a  plank  walk.  Held,  that  the  strip  of  land 
west  of  the  bouse  should  go  with  the  lot  devised. 

Beport  from  Court  of  Registration,  Bristol 
County;  Davis,  Judge. 

Petition  for  registration  of  title  to  an  es- 
tate. A  decree  was  ordered  for  registration 
of  the  title,  and  respondent  excepted;  the 
case  being  reported  to  the  Supreme  Judicial 
Court    Decree  for  petitioners. 

J.  W.  Cummings,  for  petitioners.  Jennings, 
Morton  &  Brayton  and  C.  B.  Snow,  for  re- 
spondents. 

KNOWLTON,  C.  J.  This  case  presents 
but  a  single  question,  namely,  what  is  the 
proper  interpretation  of  the  will  of  Joseph 
Plunkett  In  reference  to  the  devise  to  his 
wife  of  the  house  in  which  he  lived,  with  the 
land  appurtenant  thereto?  The  difficnlty 
arises  from  the  use  of  terms  of  description 
in  that  devise  and  in  other  parts  of  the  will 
which  are  inconsistent  with  one  another. 
The  mistake  probably  arose  from  the  testa- 
tor's failure  to  remember  the  true  location 
of  the  boundary  line  between  lots  acquired 
by  him  at  different  times.  The  will  was 
made  in  1895,  and  he  had  owned  the  greater 
part  of  the  land  since  1867.  The  other  part 
his  wife  acquired  in  1869,  and  conveyed  to 
him,  through  a  third  person,  in  1872.  The 
cottage  house  in  which  the  testator  lived, 
as  originally  constructed,  bad  its  westerly 
wall  witliin  about  2^  feet  of  the  westerly 
line  of  the  lot  which  he  first  purchased.  In 
1882  he  built  an  L  on  the  west  side  of  the 
house,  extending  it  10»/io  feet  bo  that  It 
stood  over  between  7  and  8  feet  upon  the 
land  conveyed  to  him  by  his  wife.  This  L 
contained  two  bedrooms,  and  was  supported 
by  a  stone  foundation.  The  next  year  a  very 
small  bam  was  moved  upon  the  rear  portion 
of  the  lot,  BO  that  a  part  of  It  was  directly 
back  of  the  L^  and  a  part  of  it  extended  fur- 
ther westward.  According  to  the  plan,  the 
front  part  of  the  bam  was  not  more  than  6  or 
8  feet  from  the  rear  of  the  L.  The  cellar  of 
the  house  had  but  one  door,  and  this  was 
put  In  by  the  testator.  It  was  connected  dS 
rectly  with  the  bam  by  a  path.  The  rear 
door  of  the  original  house  was  also  connected 
with  the  barn  by  a  plank  walk.    This  barn 
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was  iLfterwardsosed  In  connection  with  tbe 
house — ^In  summers  for  cooking  and  washing 
clothes  until  after  the  year  1896,  and  after- 
wards mostly  for  keeping  wood.  The  house- 
hold washing  was  done  In  the  cellar,  and  the 
clothing  was  then  carried  out  through  tbe 
cellar  door,  and  along  tbe  patb  around  tbe 
westerly  side  of  tbe  L  to  the  clothesyard, 
easterly  o^  tbe  bouse.  The  lot  which  orig- 
inally went  with  tbe  house  before  the  con- 
stmctlon  of  the  L  was  a  little  less  than  60 
feet  long  upon  tbe  street,  and  naarly  M  feet 
.de«P  from  front  to  rear. 

Tbe  language  of  tbe  first  clause  of  tbe  will 
Is  as  follows:  "First,  I  devise  to  my  wife 
Ann  Plunkett  the  cottage  house  and  tbe  land 
appurtenant  thereto,  being  the  bouse  I  now 
live  In,  and  situated  on  William  street  In 
Fall  River.  Tbe  land  begins,"  etc.  Then 
follows  a  description  by  metes  and  bounds, 
which  stops  at  the  westerly  line  of  tbe  lot 
originally  bought  by  him,  and  which  does 
not  include  tbe  land  under  the  greater  part 
of  the  L.  Tbe  lot  formerly  owned  by  his 
wife  extended  westerly  along  the  street  125 
feet  from  the  line  of  the  lot  first  bought  to 
Mulberry  street  Tbe  third  clause  of  tbe 
will  Is  as  follows:  "Third,  I  devise  to  my 
sons  William  Plunkett,  Joseph  Plunkett,  Ed- 
ward Plunkett  and  John  Francis  Plunkett, 
tbe  lot  of  land  at  the  comer  of  William  and 
Mulberry  streets,  which  Is  land  formerly 
owned  by  the  Blackstone  Manufacturing 
Company,  and  contains  twenty-four  and  six- 
ty-seven one-hundredtbs  rods  of  land  more 
or  less."  The  quantity  of  land  mentioned 
In  this  devise  Is  such  as  to  include  tbe  land 
under  the  L  up  to  the  line  of  the  testator's 
original  purchase.  In  1807  the  testator  sold 
and  conveyed  this  lot  at  the  comer  of  Wil- 
liam and  Mulberry  streets  to  Richard  and 
Catherine  I.  Oolden,  except  that  be  made  tbe 
lengtb  of  tbe  lot  running  from  Mulberry 
street  along  William  street  only  102  feet, 
leaving  23  feet  between  the  line  thus  es- 
tablished and  the  westerly  line  of  his  first 
purchase,  upon  which  unconveyed  portion 
stood  the  greSiteT  part  of  tbe  L  and  all  of  tbe 
bam.  Tbe  question  is,  where  is  tbe  west- 
erly line  of  the  house  lot  devised  to  tbe  tes- 
tator's wife? 

It  is  plain  that  the  description  of  tbe  ap- 
purtenant land  by  metes  and  bounds  Is  in- 
correct, for  there  can  be  no  dotibt  that  the 
house  and  land  appurtenant  Included  at  least 
all  the  land  under  the  house — the  L  as  well 
as  tbe  older  part  of  the  bouse.  It  foIl6ws 
with  equal  certainty  that  tbe  description  of 
the  land  mentioned  In  tbe  third  clause,  by 
a  reference  to  Its  quantity  and  the  sonrce 
from  which  he  obtained  It,  is  also  inaccu- 
rate. Tbe  intention  of  the  testator  that  bis 
wife  should  have  the  house  and  the  land 
tinder  it,  and  the  land  which  properly  be- 
longed with  It,  Is  too  plain  to  admit  of  ques- 
tion, and  other  language  In  the  will  must 
yield  to  this  provision.  Inasmuch  as  the  oth- 
er language  that  would  fix  tbe  boundary  line, 
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if  It  stood  alone.  Is  erroneous  both  In  the  de- 
scription .of  the  devise  to  the  widow  and  m 
that  contained  in  tbe  third  clause,  we  are 
left  to  determine,  as  weir  as  we  can,  where 
to  establish  tbe  line  which  will  include  the 
land  which  Is  appurtenant  to  the  house,  as  the 
testator  understood  It  As  the  land  next 
westerly  of  the  L  was  always  used  with  the  L 
as  a  passageway  to  the  clothesyard  and  for  a 
path  to  the  barn,  and  as  the  bam  was  always 
used  with  tbe  house — ^belng  connected  with 
difi'erent  parts  of  it  by  a  patb  and  by  a  plank 
walk — ^It  would  be  too  narrow  a  construction 
.to  bold  that  there  was  no  land  appurtenant 
to  the  house  on  the  west,  outside  of  the  walls 
of  the  L.  The  land  which  was  retained  by  the 
testator  when  he  sold  the  lot  at  tbe  corner  of 
William  and  Mulberry  streets  extends  only 
to  a  line  between  15  and  16  feet  westerly  of 
the  line  of  the  L,  and  apparently  not  more* 
than  3  or  4  feet  westerly  of  the  corner  of 
the  bam.  Tbe  previous  use  of  the  property 
by  the  testator  and  his  family,  together  vrtth 
a  sale  of  the  corner  lot  mentioned  In  the 
third  clause  after  the  will  was  made,  with 
a  boundary  leaving  23  feet  of  the  lot  to  be 
used  as  It  bad  been  used,  and  the  occupa- 
tion of  tbe  testator  afterwards  until  his 
death,  with  no  change  in  his  will,  are  Indica- 
tions that  he. Intended  to  Include  in  the  de- 
vise to  his  wife  not  merely  tbe  land  under 
the  L,  but  also  a  reasonable  quantity  westerly 
of  It,  which  would  Include  tbe  barn,  and  leave 
the  boimdary  a  straight  line  from  front  to 
rear,  as  shown  in  the  deed  to  Richard  and 
Catherine  I.  Golden. 

We  are  of  opinion  that  the  land  In  contro- 
versy was  included  in  tbe  devise  to  the  tes- 
tator's wife.  The  ruling  requested  In  favor 
of  the  petitioners  should  have  been  g^ven, 
and  a  decree  is  to  be  entered  In  their  favor 
accordingly.    So  'ordered. 


(187   Mass.  77) 
EVENSEN  V.  LEXINGTON  &  B.  ST.  RTf 

CO. 

(Supreme  Judicial   Court  of  Massachusetts. 

Worcester.  Nov.  23,  1904.) 

STBEET  BAILBOADS — COLLISIONS  WITH  TEAUB-- 
NEOLIGENCE  —  COMTBIBDTOET  NEGLIGENCE — 
VICABIOUB  NEGLIGENCE  —  QUESTION  FOB 
JUBY. 

1.  The  right  of  one  who  has  intrusted  himself 
to  the  care  of  another,  with  whom  be  is  driv- 
iog,  to  recover  for  injuries  caused  by  the  neg- 
ligence of  a  street  car  company,  is  dependent 
on  the  exercise  of  due  care  by  bis  companion. 

2.  In  an  action  for  injarles  to  a  person  in  a 
wagon,  caused  by  collision  with  a  street  car, 
whether  tbe  driver  of  the  team  was  in  tbe  ex- 
ercise of  due  care  hdd,  under  the  evidence,  a 
qcestion  for  the  jury. 

3.  In  an  acticm  for  injuries  to  a  person  in  a 
wagon,  canaed  by  collision  with  a  street  car, 
whether  the  motorman  of  tbe  car  was  guilty 
of  gross  negligence,  within  the  meaning  of  Rev. 
Laws,  c.  l7l,  S  2,  authorizing  a  recovery  for 
the  death  of  a  person  caused  by  gross  negli- 
gence, held,  under  the  evidence,  a  question  for 
the  jury. 


1 1.  Soe  NegUgenca,  voL  S7,  Cent  Dig.  (  HI. 
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Bzceptloiia  from  Superior  Court,  Worces- 
ter County. 

Action  by  Ellne  A.  Brensen,  administra- 
trix of  the  estate  of  Martin  Bvenaen,  against 
tite  Lexington  &  Boston  Street  Railway  Com- 
pany. There  was  a  verdict  for  defendant, 
and  plaintiff  excepted.  Bxceptlona  sus- 
tained. 

This  was  an  action  of  tort  brought  by  the 
plaintiff  In  her  capacity  as  administratrix  of 
the  estate  of  Martlil  Evensen,  against  the  de- 
fendant, for  the  use  and  benefit  of  herself 
and  seven  minor  children,  on  account  of  the 
death  of  her  Intestate.  The  declaration  Is 
In  two  counts.  The  evidence  material  to  the 
issues  raised  was  as  follows:  At  about  quar- 
ter before  6  on  the  evening  of  January  29, 
1902,  the  plaintiff's  intestate  was  riding  at 
a  speed  of  about  four  miles  an  hour,  in  a 
farm  wagon  owned  and  driven  by  one  Mar- 
tin Helchler,  down  Academy  lane,  toward 
Sudbury  Road,  which  Is  one  of  the  principal 
highways  in  the  thickly  settled  part  of  Con- 
cord, Mass.  They  were  on  their  way  to 
Helchler's  home,  where  Bvcnsen  was  visit- 
ing. The  wagon  containing  Helchler  and 
Evensen  came  Into  collision  with  an  electric 
car  of  the  defendant  company  proceeding  In 
a  northerly  direction  along '  Sudbury  Road 
from  Tboreau  street,  so  called,  toward  Main 
street  Evensen  was  thrown  from  the  wag- 
on to  the  ground,  and  received  Injuries  from 
which  he  died  without  conscious  suffering. 
Academy  lane  is  a  public  highway  running 
from  Middle  street  easterly  to  Sudbury  Road, 
about  12  feet  wide,  with  sidewalks  on  both 
sides,  and  along  the  edge  of  the  sidewalk  on 
the  south  side  thereof,  between  said, road 
and  said  street,  are  quite  large  elm  irees, 
about  2  or  8  feet  through,  with  branches 
overhanging  said  lane.  Sudbury  Road  is 
about  60  feet  wide,  and  macadamised,  and 
on  the  edge  of  the  sidewalk,  on  the  Selmes 
side,  and  southerly  from  Academy  lane,  are 
large  elm  treee^  about  2  or  8  feet  through, 
with  branches  overhanging  the  street  The 
trees  are  shown  by  black  circles  on  tbe 
plaintiff's  plan,  and  distances  between  trees 
are  shown  by  red  figures  thereon.  Defend- 
ant's location  runs  In  a  straight  course  down 
a  slight  Incline  .  from  Thorean  street  past 
Academy  lane  to  Main  street,  which  is  a 
short  distance  beyond  the  place  of  accident 
Distance  from  Thoreau  street  to  comer  of 
Sudbury  Road  and  Academy  lane  is  about 
723  feet 

Oeo.  R.  Warfleld,  for  plaintiff.  John  R. 
Thayer,  Arthur  P.  Rugg,  and  Henry  H. 
Thayer,  for  defendant 

ECAMMOND,  J.  The  team  was  owned  and 
driven  by  Helchler,  who  was  sitting  upon 
the  right-hand  side,  while  Evensen,  the  plain- 
tiff's intestate,  was  sitting  on  the  left-hand 
side.  The  evidence  tended  to  show  that  the 
latter  "was  not  feeling  well,"  and  had  the 
caliar  of  bis  overcoat  turned  up,  and  that 


he  had  Intrusted  himself  to  tb»  care  of  tbe 
driver.  The  question,  therefore,  upon  this 
branch  of  the  case;  is  whetlier  Helcliier  was 
in  the  exercise  of  due  care.  It  would  serve 
no  nseful  purpose  to  recite  the  evidence  in 
detail.  If  the  plalntiirs  testimony  is  to  be 
believed,  Helchler,  at  several  points  on  Acad- 
emy lane,  as  be  was  approaching  Sudbury 
Road,  looked  for  the  car.  He  was  listening 
all  the  time,  and  he  heard  no  gong  or  whis- 
tle, or  anything  else  indicating  the  approach 
of  a  car.  While  at  some  points  he  could  see 
two  or  three  hundred  feet  up  the  track  on 
Sudbury  street  his  view  was  wholly  ob- 
structed at  others;  and,  as  be  came  near  the 
corner  of  the  two  streets  and  near  the  track, 
the  view  was  mnch  obscured  by  ovetiiang- 
Ing  trees,  both  npon  the  lane  and  upon  tbe 
road.  Upon  this.  In  connection  with  the  oth- 
er evidence — especially  that  with  reference 
to  tbe  speed  of  the  car  and  the  darkness — 
we  cannot  say,  as  matter  of  law,  that  Hd- 
cbler  was  not  in  tlie  exercise  of  dne  caie. 
It  was  a  question  for  the  Jury.  Eelley  t. 
Wakefield  &  Stoneham  Street  Railway,  179 
Mass.  542,  61  N.  B.  139. 

It  is  strongly  urged  by  tbe  defendant  that 
there  was  no  evidence  of  gross  negligence 
on  the  part  of  tbe  servants  of  the  defendant, 
that  there  is  nothing  to  show  that  the  rate 
of  speed  was  any  greater  than  usual,  and 
that  the  failure  to  sound  the  gong  Is  not  of 
itself  gross  negligence.  There  Is,  perhaps, 
no  term  of  which  It  Is  more  difficult  to  give 
a  practically  useful  definition,  or  even  to 
form  a  practical  conception,  than  this  term 
"gross  negligence^"  as  used  in  the  statute 
under  which  this  action  is  brought  (Rev. 
Laws,  c.  171,  I  2),  especially  when  the  divid- 
ing line  between  that  and  what  Is  called 
ordinary  negligence  is  to  be  drawn.  In  some 
respects  it  is  perhaps  unfortunate  that  a 
right  of  action  may  be  made  to  depend  upon 
this  dividing  line.  Of  course,  tbe  greater 
Includes  the  less,  and  where  there  is  gross 
negligence  there  is  always  negligence.  The 
line  between  due  care  and  negligence  may 
be  stated  clearly  enough  for  tbe  practical 
administration  of  the  law,  but  when  one 
leaves  the  shore  Of  dne  care  and  plunges  into 
the  sea  of  negligence,  how  far  out  can  he 
go  before  he  crosses  the  dividing  line  be- 
tween what  Is  called  ordinary  negligence 
and  gross  negligence?  The  most  that  can  be 
said,  perhaps,  is  that  gross  negligence  is  far- 
ther from  due  care  than  ordinary  negligence, 
but  that  is  not  entirely  satisfactory.  Still 
the  dividing  line  is  left  undisclosed,  for  bow 
far  out  does  ordinary  negligence  extend? 
We  are.  sensible  of  the  danger  of  drawing 
the  line  too  near  to  due  care,  and  of  finding 
gross  negligence  where  only  ordinary  negli- 
gence exists.  EUich  case,  however,  must  be 
decided  according  to  its  peculiar  features. 

In  this  case  It  appeared  that  Academy 
lane  and  Sudbury  Road  were  both  public 
highways  in  the  thickly  settled  residential 
part  of  the  town.    The  evidence  tended  to 
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iliow  that  a  petaoo  traTellng  upon  tbe  lane 
coold  have  only  a  very  Imperfect  Tlew  np 
Badbniy  Bead;  the  view  being  entirely  cut 
oir  at  aome  point*  by  honses,  and  greatly 
obaeored  at  ethera  by  the  oTettianglng  trees 
located  upon  the  aontb'  side  of  the  lane  and 
the  west  side  of  the  road.  Tbe  same  ob- 
Btractlons,  of  course,  would  have  a  similar 
effect  upon  the  view  which  a  motorman  on 
The  road  would  have  of  a  traveler  on  the 
Une.  The  night  was  dark,  and  there  was 
evidence  that  no  gong  was  sonnded,  and  that 
the  car  was  going  from  10  to  12  miles  an 
hoar  down  the  slight  Incline  of  tbe  road; 
that  Svensen's  body  was  f onnd  <m  the  track 
abont  70  feet  from  the  place  of  the  collision, 
where  it  evidently  had  been  tiirown  or  car- 
ried by  the  car;  and  that  tbe  car  stopped 
abont  85  or  40  feet  fnrther  oa  In  view  of 
the  Bttimtion  of  the  two  ways  in  a  thickly 
settled  part  of  the  town,  the  amount  of 
travel  reasonably  to  be  expected  thereon, 
the  objects  which  obstructed  or  impaired 
alike  the  view  which  the  traveler  upon  the 
lane  could  get  of  the  car  and  that  which  the 
motorman  could  get  of  the  traveler,  the  dark- 
ness of  the  night,  the  speed  of  the  car,  the 
incline  of  the  rails,  thdr  nearness  to  the' 
west  side  of  the  road  and  to  the  trees  on 
that  side,  rendering  it  impossible  for  a  team 
coming  out  of  the  lane  to  avoid  a  collision 
by  turning  to  the  west  of  the  track,  and  es- 
pecially the  very  serious  consequences  likely 
to  arise  in  case  of  collision  with  a  car  mov- 
ing so  rapidly,  we  cannot  say,  as  matter  of 
law,  that  the  motorman  was  not  guilty  of 
negligence,  or  that  the  negligence  was  not  of 
so  high  a  degree  as  to  amount  to  gross  neg- 
ligence. The  question  was  for  the  Jury. 
Exceptions  sustained. 


atfi  Mms*.   U) 

COMMONWEALTH  v.  BECK. 
SAME  v.  MUEPHY. 

(Supreme  Judicial  Court  of  Massachasetts. 
Worcester.    Nov.  22,  1904.) 

nrrcxiCA'nirG  uqitobb— orFKRsxB— tbansfob- 

TATIOW— STATUTES— CO  RSTBTJCTION. 

1.  Rev.  Laws,  c.  100,  i  40,  requiring  intox- 
icating liquor  which  is  to  be  transported  for  de- 
livery in  a  city  or  town  in  which  licenses  of  tbe 
first  five  classes  are  not  granted  to  be  delivered 
by  tbe  seller  to  a  railroad  corporation,  or  to  a 
person  or  corporation  regularly  and  lawfully 
conducting  a  general  ezpresg  business,  in  ves- 
sels marked  with  the  name  and  address  of  the 
seller  and  of  the  purchaser,  does  not  make  It 
an  offense  for  the  seller  to  deliver  liquor  for  car- 
riage to  a  person  other  than  a  carrier  or  one 
engaged  in  a  general  express  business,  nor  for 
sncb  a  person  to  transport  the  liquor;  and  a 
complaint  charging  that  defendant,  "not  then 
and  there  regularly  and  lawfully  conducting  a 
general  express  business,"  brought  and  delivered 
intoxicating  liquor  into  one  of  the  designated 
cities,  is  l>ad. 

2.  Laws  in  derogation  of  the  liberty  of  the 
citixen  are  to  be  strictly  construed,  and  what, 
before  their  passage,  was  a  legal  employment 
does  not  become  generally  illegal  when,  in  the 
exercise  of  the  police  power,  a  statute  is  passed 


prohibiting  the  prosecution  of  such  employment 
nnlsK  conductea  in  a  certain  manner  oy  tboso 
whom  It  designates,  but  containing  no  langnags 
which,  fat  the  ordinary  meaning  of  words,  makes 
it  applicable  to  other  itersons. 

Exceptions  from  Superior  Court,  Worcester 
County:  Chas.  W.  Bell,  Judge. 

August  Beck  and  one  Murphy  were  sepa- 
rately convicted  of  transporting  liquor,  and 
except    Exceptions  sustained. 

The  complaints  under  which  the  prosecu- 
tions were  brought  read  as  follows:  "Com- 
monwealth of  Massachusetts.  To  the  police 
court  of  Fitchburg,  In  the  county  of  Wor- 
cester and  commonwealth  of  Massachusetts, 
H.  L.  Flint,  of  Fitchbmrg,  In  said  county.  In 
behalf  of  said  commonwealth,  on, oath  com- 
plains that  August  Beck,  of  Fitchburg,  In 
said  county,  heretofore,  te  wit,  on  the  6th  day 
of  July  In  the  year  nineteen  hundred  and 
four,  at  Fitchburg,  in  said  county,  imlawfully 
did.tranwort  for  hire  and  reward,  for  de- 
livery in  said  Fitchburg,  intoxicating  liquor, 
said  Fitchburg  then  being  a  dty  where  li- 
censes of  first  five  classes  to  sell  intoxicating 
liquors  are  not  granted,  and  said  Angust 
Beck  not  then  and  there  regularly  and  law- 
folly  conducting  a  general  express  business. 
The  said  complainant  believes  said  defend- 
ant will  not  appear  upon  a  summons.  He 
therefore  prays  said  defendant  may  be  appre- 
hended and  held  to  answer  to  this  complaint, 
and  further  dealt  with  relative  to  the  same, 
according  to  law,  and  that  the  complainant 
and  •  *  *  may  be  summoned  to  testify 
what  they  know  relative  to  the  subject-mat- 
ter thereof  before  said  court" 

Rockwood  Hoar,  Dist.  Atty.,  and  Geo.  S. 
Taft,  Asst.  Dist  Atty.,  for  the  Common- 
wealth. David  I.  Walsh,  Thos.  L.  Walsh, 
John  E.  Sullivan,  and  David  F.  O'Connell,  for 
defendants. 

BRALET,  J.  No  oifense  known  to  the 
common  law  Is  described  in  these  complaints, 
and,  if  they  can  be  sustained,  it  must  be  on 
the  ground  that  they  charge  a  misdemeanor 
under  Rev.  Laws,  a  100,  {  40.  This  section, 
in  substance,  was  originally  St.  1897,  p.  249, 
c.  271,  {  1,  which  was  before  this  court  for 
construction  In  Com.  y.  Intoxicating  Liquors, 
172  Mass.  311,  62  N.  B.  389,  when  It  was 
said:  "The  act  was  manifestly  intended  to 
meet  some  difficulties  which  had  been  en- 
countered by  tbe  government  in  the  prose- 
cution of  common  carriers  for  illegally  keep- 
ing of  Intoxicating  liquors,  and  to  make  it 
more  difficult  for  the  guilty  to  escape  detec- 
tion, when  setting  up  the  fraudulent  defense 
that  the  liquors  found  in  the  possession  of 
the  carrier  were  for  delivery  by  him  as  such 
to  some  person."  The  general  rule  of  crim- 
inal pleading  that  it  is  sufficient  to  charge 
a  statutory  offense  In  the  language  of  tbe 
statute  cannot  be  applied,  for  there  is  no  al- 
legation that  each  defendant  as  a  common 
carrier,  or  as  a  person  lawfully  conducting 
a  general  express  business,  had  violated  the 
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prorislona  of  this  section.  Com.  r.  Ashton. 
126  Mass.  384,  886.  Tbe  offense  described 
Is  that  eacb  defendant  "not  then  and  there 
regularly  and  lawfully  condnctlng  a  gen- 
eral exi^reas  buBLaess"  brought  and  delivered 
intoxicating  liquor  for  hire  or  reward  In  a 
dty  where  licenses  of  the  first  five  classes  to 
sell  such  liquors  had  not  been  granted,  and 
by  its  very  terms  excludes  therefrom  those 
whom  the  statute  was  designed  to  reach  and 
punish.  Nor  are  tbe  cases  covered  by  the 
exception  to  the  role  that,  where  the  lan- 
guage of  the  statute  is  so  general  as  to  In- 
clude cases  which  come  within  its  terms, 
though  not  within  its  spirit,  the  offense  is  to 
be  gathered  from  the  whole  act,  according 
to  the  intention  of  the  Legislature,  for  the 
attempt  is  made  in  these  complaints  to  en- 
large, not  to  restrict,  the  use  of  language,  and 
to  make  the  alleged  offense  penal  by  impli- 
cation. Com.  T.  Barrett,  108  Mass.  302,  303. 
When  the  duly  licensed  seller  delivers  to  the 
railroad  corporation,  or  to  others  regularly 
and  lawfnly  conducting  a  general  express 
business,  intoxicating  liquor  for  transporta- 
tion Into  a  city  or  town  where  licenses  of 
the  first  five  classes  have  not  been  granted, 
he  Is  required  to  plainly  and  legibly  mark 
the  vessels  or  packages  containing  the  liq- 
uor with  his  name  and  address  and  of  the 
purchaser  or  consignee,  but  there  Is  no  ex- 
press language  declaring  that  delivery  by 
him  of  such  liquor  for  transportation  to  per- 
sons other  than  those  described  shall  be  un- 
lawful, or  subject  him  to  prosecution  and 
punishment  If  the  seller  Is  free  to  deliver 
such  liquors  for  carriage  to  persons  other 
than  to  those  named  In  the  statute,  no  good 
reason  Is  shown  why  those  to  whom  the  de- 
livery Is  made  are  not  equally  free  to  trans- 
port them  without  the  act  of  transportation 
being  considered  a  crime.  To  bring  the  de- 
fendants within  the  allegations  of  the  com- 
plaints, resort  must  be  had  to  the  argument 
that  the  crime  described  is  to  be  gathered 
from  the  general  purpose  of  the  law  as  shown 
by  Rev.  Laws,  c.  100,  {{  40,  60,  even  If 
there  is  no  direct  language  used  creating  such 
an  offense.  Laws  in  derogation  of  the  liber- 
ty or  general  rights  of  tbe  citizen,  however, 
are  to  be  strictly  construed,  and  what  be- 
fore their  passage  was  a  legal  and  legitimate 
employment  or  calling,  does  not  become  gen- 
erally Illegal  and  criminal  when.  In  the  exer- 
cise of  the  police  power,  a  statute  Is  pass- 
ed prohibiting  the  prosecution  of  such  em- 
ployment or  calling  unless  conducted  In  a 
certain  manner  by  those  whom  it  designates, 
but  contains  no  language  which.  In  the  ordi- 
nary meaning  of  words,  makes  It  applicable 
to  other  i)ersons.  Com.  v.  Martin,  17  Mass. 
359,  362;  Com.  v.  Sylvester,  13  Allen,  247; 
Com.  V.  Worcester  &  Nashua  R.  R.,  124 
Mass.  661,  663.  It  Is  to  be  presumed  that,  if 
It  had  been  intended  to  impose  restrictions 
upon  the  transportation  of  intoxicating  liq- 
uors in  addition  to  those  which  now  appear 
In  our  laws,  such  Intention  would  have  been 


shown  In  clear  and  explicit  langnaga  This 
has  not  been  done^  and  the  Inference  fol- 
lows that  It  was  not  Intended  to  make  the 
act  with  which  the  defendants  are  charged  a 
crime.  The  motion  to  dismiss  should  have 
been  granted  in  each  case; 
Bxceptlons  sustained. 


(187  Huw.  8) 

FERGUSON  T.  UNION  MUT.  LIFE  INS.  00. 

(Supreme   Judicial   Gonrt  of   Massacboaetts. 
Hampden.     Nov.  22,  1004.) 

INSTTRAHCK  —  UI*     POUOIKS— COHSTRUOTIOR— 

vonro^rKiTOKK  pbovisiors  —  stepuIiAtionb 

FOB    rOBTEITUBB— PBEUIUHB— PATKCNT^-KVI- 
OBNOB— aUFITCIBIfOT. 

1.  Clauses  in  a  life  insurance  poUqr  should 
be  so  construed,  if  possible,  as  to  give  force  and 
effect  to  each  dause. 

2.  Where  an  insurance  policy  provided  for  a 
forfeiture  if  any  annual  premium,  with  the  in- 
terest due  thereon,  should  not  be  paid,  or  if 
any  note,  check,  or  draft  given  In  payment  of 
any  annual  premium,  should  not  be  paid  accord- 
ing to  its  provisions,  and  further  provided  that 
the  com  pan  V  .should  have  the  right  to  set  off 
any  demand  against  either  the  assured  or  in- 
sured, arising  in  connection  with  the  insurance 
against  any  claim  for  which  the  company  should 
be  liable,  it  was  implied  that  annual  premiums 
might  be  paid  in  whole  or  in  part  by  the  note  of 
either  tbe  assured  or  insured. 

3.  Where,  after  a  first  note  for  Insurance  pre- 
miums had  been  given,  subsequent  notes  not 
onl^  included  tbe  amount  of  the  former  note, 
which  was  surrendered,  but  were  increased  by 
the  part  of  the  yearly  premium  then  due,  ft 
could  not  be  contended,  against  a  finding  that 
the  premiums  bad  been  paid,  that  tbe  last  pre- 
mium note  given  was  only  the  last  renewal  of 
the  first  and  succeeding  notes. 

4.  In  an  action  on  an  insurance  policy,  evi- 
dence held  sufficient  to  support  a  finding  that 
six  annual  premiums  had  been  paid  on  the  pol- 
icy, which  Itself  provided  no  exclusive  mode  of 
payment 

6.  Where,  by  the  express  language  of  an  in- 
surance policy,  the  benefidary  agreed  to  pay 
the  premiums,  she,  as  well  as  the  insured,  was 
bound  by  clauses  relating  to  their  payment,  and 
providing  for  a  forfeiture  In  case  of  failure  to 
make  payments. 

6.  A  policy  In  a  foreign  insurance  corporation 
is  not  affected  by  the  provisions  of  the  statutes 
authorizing  a  recovery  of  the  cash  surrender 
value  of  forfeited  policies. 

7.  Where  an  insurance  twlicy  provided  that, 
after  the  payment  of  two  or  more  annual  pre- 
miums, it  should  become  a  "paid-up,  nonforfeit- 
vre  policy"  for  an  amount  equal  to  one-tenth  of 
the  sum  insured  for  each  premium  paid,  a  fur- 
ther provision  of  tbe  policy  that  if  any  «Tinm|l 
premium,  or  note,  check,  or  draft  given  in  pay- 
ment or  part  payment  of  an  annual  premium, 
should  not  be  tullv  paid  on  the  day  and  in  tbe 
manner  provided  for,  the  policy  should  be  null 
and  void  and  wholly  forfeited,  was  limited  in 
Its  scope,  after  the  payment  of  the  second  an- 
nual premium,  to  the  contract  as  a  general  pol- 
icy of  life  insurance;  and  the  failure  to  pay  a 
third  or  subsequent  premium,  or  premium  note 
given  therefor,  did  not  destroy  the  effect  of  ths 
payment  of  previous  preminms,  whidi  entitled 
the  assured  to  a  "paid-up,  nonforfeiture  policv." 

&  A  forfeiture  in  an  insmrance  policy  is  for 
the  benefit  of  Uie  insurer,  and  should  not  ba 
construed  as  broader  than  the  terms  which  cr*- 
ate  it ;  and,  if  tbe  stipulations  creating  it  are 
susceptible  of  more  than  one  meaning,  that 
which  is  most  favorable  to  the  insured  should  bs 
adopted. 
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9.  An  insnrance  policy  provided  that,  after 
two  or  more  annual  premiums  had  been  fully 
paid,  the  policy  should  become  a  "paid-up,  non- 
forfeiture policy"  for  a  stated  amount.  Subse- 
quent Btipnlations  provided  for  a  forfeiture  for 
nonpayment  of  annual  premiums,  or  notes, 
checks,  or  drafts  given  in  payment  of  annual 
preminms,  according  to  their  terms.  A  pre- 
mium note  given  by  insured  provided  that  its 
acceptance  should  not  affect  the  condition  in  the 
policy  relative  to  nonpayment  of  annual  pre- 
miums or  interest  Beld,  that  the  failure  to 
comply  with  the  stipulations  of  the  premium 
note  as  to  the  time  and  manner  of  payment  pro- 
vided for  therein  did  not  destroy  the  contract  of 
paid-ap  insurance,  but  merely  discontinued  the 
general  policy  of  insnrance. 

Exceptions  from  Superior  Court,  Hamp- 
den Connty;   Lloyd  E.  White,  Judge. 

Action  by  Lydla  J.  Ferguson  against  the 
Union  Mutual  Life  Insurance  Company. 
There  was  a  finding  for  plaintiff,  and  de- 
fendant excepted.    Exceptions  overruled. 

Elva  H.  Young,  for  plaintiff.  E.  H.  Lath- 
rop,  for  defendant. 

BRALET,  J.  The  policy  of  insurance  up- 
on which  suit  is  brought  contains  provistons 
not  generally  found  combined  in  such  con- 
tracts, in  the  form  presented.  In  the  first 
paragraph  it  purports,  in  full-faced  capital 
letters,  to  be  a  "nonforfeiture  whole  life" 
policy.  Issued  upon  application  of  the  wife 
of  the  insured  for  her  separate  use  and  ben- 
efit, and  after  reciting  the  amount  of  the 
annual  premium,  and  receipt  of  its  first  pay- 
ment, and  the  amount  of  insurance  secured, 
expressly  provides  "that  after  two  or  more 
of  said  annual  preminms  have  been  fully 
paid,  this  policy  becomes  a  "paid-up,  non- 
forfeiture policy,'  for  an  amount  equal  to 
the  sum  of  one-tenth  of  that  hereby  insured, 
for  each  and  every  premium  which  shall 
have  been  so  paid,  requiring  no  further  pay- 
ments of  premiums,  subject  to  no  assess- 
ments, and  entitled  to  Its  apportionment  of 
the  sarplus  accumulation  in  the  ratio  of  its 
contribution  thereto."  This  is  immediately 
followed  by  the  company's  promise  to  pay 
"the  said  sum  Insured"  upon  notice  and 
proof  of  death  during  "the  continuance  and 
before  the  termination  of  the  policy,"  and 
also  "the  Just  claim  of  the  assured  •  •  • 
under  this  policy."  It  also  contained  these 
subsequent  "provisions:  "Provided  especial- 
ly, and  this  policy  is  made,  and  It  is  accept- 
ed by  the  assured  and  the  said  insured  upon 
the  express  condition  that  if  the  amount  of 
any  annual  premium  herein  provided  for  is 
not  fully  paid,  with  the  interest  due  thereon, 
on  the  day  and  in  the  manner  so  provided 
for,  then  this  policy  shall  be  null  and  void, 
and  wholly  forfeited.  ♦  •  •  It  is  a  fur- 
ther condition  of  this  policy,  accepted  by  the 
assured  and  the  said  insured,  that  if  at  any 
time  any  note,  check,  or  draft  shall  be  given 
in  payment,  or  part  payment  of  any  annual 
premium  then  due,  or  to  become  due,  for  or 
on  account  of  this  policy,  and  such  note, 
ctieck  or  draft  shall  not  be  paid  according 


to  the  provisions  thereof,  then  said  policy 
shall  become  immediately  T<dd,  and  the  com- 
pany be  released  from  all  obligation  under 
it" 

These  clauses  should  not  be  construed  as 
repugnant,  unless  irreconcilable  with  any 
reasonable  interpretation  which  Incorporates 
them  as  forming  a  harmonious  plan  for  in- 
suring the  life  of  the  plaintUTs  husband;  and 
a  construction  is  to  be  adopted  which,  If 
possible,  will  give  force  and  effect  to  each 
of  them.  Campbell  v.  New  England  Mutual 
Life  Insurance  Co.,  98  Mass.  381,  394;  Mor- 
rill &  Whlton  Construction  Co.  v.  Boston,  186 
Mass.  217,  71  N.  E.  S50;  Thissell  v.  Schillin- 
ger,  186  Mass.  180,  184,  71  N.  B.  300. 

The  clause  of  nonforfeiture  was  devised  to 
work  automatically,  and,  in  order  to  become 
entitled  to  paid-up  insurance,  no  afilrmative 
action  on  the  part  of  the  assured  or  the  In- 
sured became  necessary,  for  as  soon  as  two 
premiums,  at  least,  had  been  paid,  If  the 
policy  lapsed  by  reason  of  a  failure  to  pay 
any  annua]  premium  thereafter  due,  she  had 
a  "paid  up,  nonforfeiture  policy,"  for  two- 
tenths  of  the  whole  amount;  and,  so  long 
as  the  annual  premium  continued  to  be  paid, 
each  year  added  one-tenth  more  to  the 
amount  of  insurance  already  secured. 

As  the  only  condition  required  to  give  life 
to  this  part  of  the  contract  was  the  payment 
of- premiums,  we  proceed  to  Inquire,  whether 
there  was  any  evidence  to  support  the  find- 
ing made  in  favor  of  the  plaintiff  that  six 
annual  premiums  had  been  paid  in  the  life- 
time of  the  Insured.  It  is  Implied  not  only 
from  the  last  two  provisions  already  quoted, 
but  from  the  further  stipulation  In  the  pol- 
icy that  "said  company  shall  have  the  right 
to  set  off  any  demand  it  shall  have  against 
either  said  assured  or  insured,  their  assigns 
or  representatives,  arising  Incidentally  to,  or 
In  connection  with,  this  insurance,  against 
any  claim  for  which  the  company  shall  be 
liable  thereon,"  that  the  annual  premium 
might  be  paid  in  whole  or  in  part  by  the 
promissory  note  of  either  the  assured  or  in- 
sured. Beginning  with  the  first  payment,  the 
annual  premium  was  adjusted  partly  by  a' 
payment  of  money,  and  partly  by  the  accept- 
ance of  the  nonnegotlable  promissory  note  of 
the  Insured,  and  after  the  first  premium  a 
statement  of  subsequent  premiums  was  sent 
to  him  yearly  bj"  the  secretary  of  the  de- 
fendant. Each  statement,  after  stating  the 
amount  of  the  annual  premium,  designated 
in  detail  the.  part  to  be  paid  In  money,  the 
amount  of  interest  due  on  the  "regular  pre- 
mium note"  given  the  year  before  in  part 
payment  of  the  premium  then  due,  and  the 
amount  of  the  "former  note  herewith  re- 
turned"; and  the  balance  showed  the  "total 
amount  of  the  new  note,"  and  then  directed 
that  payment  In  this  manner  could  be  made 
to  its  "authorized  agent,"  and  when  so  made 
the  policy  would  be  continued  "in  force  for 
one  year."  The  agent,  each  year,  on  receiv- 
ing the  note  and  payment  of  the  money,  de- 
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Uveied  the  preminm  receipt,  with  the  state- 
ment, "I  have  received  the  above  payment 
in  cash  and  notes;"  and  this  course  of  deal- 
ing between  the  parties  was  uniform,  and 
continued  through  several  years.  The  last 
settlement  was  made  February  17,  1875, 
when  the  Insured  paid  the  whole  premium 
by  two  notes;  one  called  a  "cash  note,"  and 
representing  the  percentage  of  the  premium 
which  should  have  been  paid  in  money,  and 
the  other  the  "premium  note,"  representing 
the  part  payable  by  such  a  note.  This  last 
note  also  included  the  amount  of  all  notes 
previously  given,  for  the  Insured,  while  pay- 
ing the  interest  annually  due  thereon,  had 
not  paid  any  part  of  ttie  principal  of  the  six 
preceding  notes.  When  the  cash  note  be- 
came due,  and  remained  unpaid,  the  secre- 
tary of  the  company  wrote  three  indorse- 
ntCDts  on  it,  each  extending  the  time  of 
payment,  and  providing  that,  if  then  paid, 
"the  payment  of  the  within  note  •  •  • 
will  hold  the  company  liable  under  this  pol- 
icy," and  thus  by  implication  recognized  the 
preminm  note  as  being  part  payment  of  pre- 
miums within  the  terms  of  the  policy. 

It  is  to  be  observed  that,  after  the  first 
note  had  been  given,  each  new  note  not  only 
included  the  amount  of  the  former  note 
which  was  returned  and  surrendered,  but 
was  Increased  by  the  note  part  of  the  year- 
ly premium  then  due;  and  a  possible  argu- 
ment ttiat  the  last  premium  note  given  was 
only  the  last  renewal  of  the  first  and  suc- 
ceeding notes,  and  hence  the  premiums  had 
not  been  paid,  is  disposed  of  by  the  finding. 
ISames  v.  Onshman,  135  Mass.  573. 

Under  the  terms  of  the  policy,  which  pro- 
'  vided  no  exclusive  mode  of  payment,  and 
thus  left  the  parties  free  to  adopt  any  meth- 
od they  pleased,  and  from  the  uniform 
course  of  dealing  between  them,  the  form  and 
nature  of  the  several  transactions  at  the  set- 
tlement of  each  annual  payment,  and  the  ac- 
tion taken  by  those  lawfully  representing  the 
company,  abundant  evidence  was  furnished 
to  support  the  conclusion  of  fact  that  six  an- 
nual premiums  had  been  paid  on  the  policy. 
White  Y.  Connecticut  Plre  Insurance  Com- 
pany, 120  Mass.  330,  332;  Pierce  v.  Charter 
Oak  Insurance  Company,  138  Mass.  151,  100; 
Agawam  National  Bank  v.  Downing,  169 
Mass.  287,  47  N.  B.  1016;  Kendall  v.  Equita- 
ble Life  Assurance  Society,  171  Mass.  568, 
578,  61  N.  B.  464;  Mowry  t.  Home  Life  In- 
surance Co.,  9  B.  I.  346,  855;  Union  Cent 
Life  Insurance  Co.  v.  Taggart  .65  Minn.  96^ 
96,  66  N.  W.  579,  43  Am.  St.  Rep.  474. 

The  defendant,  however,  further  contends 
that,  as  the  policy  calls  for  a  forfeiture  if  any 
note  given  in  whole  or  part  payment  of  pre- 
miums is  not  paid  at  maturity,  "the  contract 
lies  both  in  the  policy  and  in  the  notes  given 
for  premiums,"  and,  as  neither  the  last  pre- 
minm note  nor  the  "cash  note"  were  paid, 
there  can  be  no  recovery.  Pitt  v.  Berkshire 
IJfe  Insurance  Co.,  100  Mass.  600.  By  the 
express  language  of  the  policy,  the  l)eneflcl- 


ary  agreed  to  pay  the  premiums;  and  she,  as 
well  as  the  insured,  was  Ix>und  by  the  clause 
relating  to  their  payment,  so  that,  if  a  faU- 
ure  to  pay  these  notes  forfeited  all  rights  un- 
der it,  she  cannot  recover  at  common  law. 
See  Plngrey  v.  National  Life  Insurance  Co., 
144  Mass.  374,  382,  11  N.  B.  562;  Boyden  ▼. 
Massachusetts  Life  Insurance  Co.,  153  Mass. 
644,  546,  27  N.  B.  669.  And  as  the  defendant 
la  a  foreign  corporation,  the  policy  bad  no 
cash  surrender  value  which  she  can  recover 
under  our  statutes.  Haskell  ▼.  Equitable 
Life  Assurance  Society,  181  Mass.  341,  342, 
63  N.  B.  899.  Under  this  argument  the  plain- 
tiff has  no  better  standing  than  if  she  sought 
to  recover  upon  a  paid-up  policy  which  con- 
tained the  express  condition  that  if  a  promis- 
sory note  given  In  settlement  of  a  premium 
due  under  the  original  policy,  and  outstanding 
when  the  paid-up  policy  was  Issued,  remained 
unpaid,  the  policy  would  be  forfeited.  Pitt 
V.  Berkshire  Life  Insurance  Co.,  ubl  supra; 
Holman  v.  Continental  Life  Insurance  Co., 
54  Conn.  195,  212,  6  Atl.  405,  1  Am.  St  Uep. 
97.  Nor  would  it  affect  its  force.  If  applica- 
ble, that  all  the  premiums  except  the  last  bad 
been  paid  in  money,  as  a  failure  to  pay  the 
notes  was  in  effect  a  failure  to  pay  the  last 
preminm,  and  she  would  have  forfeited  not 
only  all  claim  to  future  insurance,  but  also  to 
the  paid-up  portion.  If  this  policy  had  con- 
tained the  provision  that,  after  a  certain 
number  of  premiums  had  been  paid,  upon  a 
failure  to  pay  future  premiums  the  company 
would  Issue  a  paid-up  policy  for  a  c«tain 
sum,  less  any  Indebtedness  due  the  company, 
such  an  argument  ought  not  to  prevail,  for 
the  right  under  such  a  contract  to  a  paid-np 
policy  would  depend  not  upon  a  failure  to 
pay  an  annual  premium,  bat  would  rest  on 
the  number  of  such  premiums  already  paid. 
By  the  contract  in  suit  this  result  is  obtaiued 
on  the  payment  of  the  necessary  number  of 
premiums,  but  no  further  action,  such  as  is- 
suing a  new  policy  for  the  amount  of  paid-up 
insurance,  or  indorsing  the  amount  on  the  old 
policy  on  demand,  was  required.  If  tbe 
clause  for  nonforfeitable,  paid-up  insurance 
is  to  have  any  place  In  the  plan  of  life  insur- 
ance presented  by  this  contract  it  must  be 
held  to  mean  what  it  says,  and  to  accomplish 
in  this  way  a  result  similar  to  that  reached 
under  a  form  of  contract  to  which  we  have 
already  referred;  and,  if  so,  then  a  failure 
to  pay  a  subsequent  premium  would  not  de- 
stroy the  effect  of  the  payment  of  two  or 
more  previous  premiums,  as  being  paym«)ta 
within  the  meaning  of  this  part  of  the  policy. 
If  the  second  annual  premium  bad  not  been 
paid,  all  benefits  under  the  policy,  of  what- 
ever kind,  would  have  been  forfeited.  After 
that  was  paid,  the  right  to  paid-up  insurance 
became  vested,  knd  the  continuation  of  tbe 
general  insurance  would  depend  on  the  pay- 
ment of  the  annual  premium,  while  the  clause 
declaring  the  failure  to  pay  any  note  given 
in  payment  or  part  payment  of  it  if  treated 
as  equivalent  to  a  failure  to  pay  the  pre- 
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minm  Itself,  Is  limited  in  Its  scope,  after  the 
second  annnal  premium  had  been  paid,  to 
tbe  contract  as  a  general  policy  of  life  insur- 
ance. CoTrles  T.  Continental  Life  Insurance 
Co.,  63  N.  H.  300,  301;  Bruce  ▼.  Life  Insur- 
ance Co.,  B8  Vt  263,  2  Ati.  710;  Symonds  t. 
Northwestern  Mutual  Life  Insurance  Co.,  23 
Minn.  491. 

If  resort  Is  now  had  to  the  last  premium 
note,  and  which  had  not  matured  when  the 
policy  lapsed,  the  condition  there  contained 
is  that  the  acceptance  of  the  note  "shall  in 
no  way  affect  the  condition  in  said  policy  that 
the  nonpayment  of  any  portion  of  said  an- 
nual premium,  or  the  nonpayment  of  the  an- 
nual Interest  hereon  when  due,  shall  in  either 
case  cause  an  immediate  forfeiture  of  said 
policy."  The  portion  of  the  premium  to 
which  reference  is  made  was  covered  by  the 
cash  note,  and,  as  the  premium  note  had 
been  accepted,  the  benefit  secured  by  a  pay- 
ment of  the  cash  note  would  hare  been  a  re-' 
newal  of  the  general  insurance  for  another 
year,  and  the  addition  of  one-tenth  of  the 
face  of  the  policy  to  the  amount  of  paid-up 
Insurance  already  accrued.  But  there  is 
nothing  in  the  conditions  of  the  policy  or  of 
either  note  that  directly  refer  to  a  forfeiture 
of  the  paid-up  insurance  if  they  are  not  paid, 
and  it  should  not  be  read  Into  them  by  Im- 
plication, for  a  forfeiture  Is  for  the  benefit 
of  the  Insurer,  and,  where  it  is  found  to  ex- 
ist Is  not  construed  as  broader  than  the 
terms  which  create  It;  and,  if  such  stipula- 
tions are  susceptible  of  more  than  one  mean* 
ing,  that  which  is  most  favorable  to  the  In- 
sured should  be  adopted.  McAllister  ▼.  New 
Bngland  Mutual  Life  Insurance  Co.,  101 
Mass.  568,  661,  8  Am.  Rep.  404;  Bartlett  v. 
Union  Mutual  Fire  Insurance  Co.,  46  Me.  600; 
Hoffman  v.  JBtati  Insuiance  Co.,  82  N.  Y. 
406,  414,  88  Am.  Dec.  337;  Reynolds  v.  Com- 
merce PIre  Insurance  Co.,  47  N.  Y.  600,  604; 
Allen  V.  St  Louis  Fire  Insurance  Co.,  86  N. 
T.  473;  The  Western  Insurance  Co.  v.  Cn^)- 
per,  82  Pa.  351,  856,  76  Am.  Dec.  661;  Fowkeg 
v.  Manchester  &  London  Assurance  &  Loan 
Association,  3  Best  &  S.  917,  923. 

A  failure  to  comply  with  these  executory 
stipulations  should  be  held,  therefore,  to  re- 
late to  their  effect  as  conditions  precedent  to 
continuing  the  general  policy  In  force,  and 
not  as  designed  to  destroy  the  contract  of 
paid-up  insurance. 

By  this  construction  the  different  clauses 
of  tbe  policy  are  found  not  to  be  in  conflict, 
bnt  to  present  combined  in  one  contract  a 
form  of  life  insurance  that,  after  she  had 
complied  with  certain  clearly  specified  re- 
quirements, silently  secured  to  the  assured, 
from  year  to  year,  the  full  benefit  ordinarily 
attaching  to  a  paid-up  policy,  and  at  the  same 
time  conferred  the  protection  of  continued 
general  Insurance  for  the  full  amount  of  the 
policy  so  long  as  the  annnal  premiums  were 
paid  in  the  manner  adopted,  while  the  defend- 
ant was  amply  protected  by  the  express  stip- 
ulation that  upon  the  death  of  the  insured.  If 


the  settlement  made  wM  for  either  form  of 
Insurance,  any  indebtedness  then  due  to  it 
should  be  deducted  from  the  amount  to  be 
paid  to  the  plaintiff.  Cowles  v.  Continental 
Life  Insurance  Co.,  Bruce  v.  Life  Insurance 
Co.,  and  Symonds  v.  Northwestern  Mutual 
Life  Insurance  Co.,  ubi  supra. 
Exceptions  overruled. 


(m  Mms.  IM) 
TRIPP  V.  MACOMBBR. 
(Supreme  Judicial  Court  of  Magsachnsetts. 
Bristol.    Nov.  29,  1904.) 

BRrxKEircB— AXTorroB's   bkfokt— FiRALrrr   of 
nifoiNos  —  BxrusAi.   to   bkcommit  —  tbiai, 

COUBT'S  DI8CBETI0R  —  PBESUKFTI0N8 — CON- 
TBA0T8  —  CLAIM  AOAINST  DECEDEIfT'S  ESTATE 
— BVIDKNOK— OOMPETEHaX. 

1.  Where  an  auditor  is  appointed  under  the 
usual  rule,  and  hia  r^rt  is  merely  evidence, 
and  not  iinal,  the  quesnon  of  recommittal  is  in 
the  discretion  of  the  trial  court 

2.  Where  a  cause  Is  referred  to  an  auditor, 
whose  findings  oC  fact  are  to  be  final,  and  the 
report  states  the  questions  of  evidence  decided, 
and  they  were  of  a  nature  to  have  had  an  effect 
on  the  findings,  and  on  appeal  it  appears  that 
no  reason  was  given  for  refusing  to  recommit 
which  shows  that  the  refusal  was  as  a  matter 
of  discretion,  the  Supreme  Court  is  justified  in 
aSsumine  that  the  refusal  was  equivalent  to  a 
ruling  that  there  was  no  error  in  the  auditor's 
rulings  on  the  questions  of  evidence. 

8.  A  son  of  defendant's  testator  sued  to  recov- 
er wages,  which  it  was  claimed  the  father  bad 
deposited  in  bank,  and  promised  to  hold  sub- 
ject to  plaintiff's  order.  The  executor  claimed 
that  plaintiff  had  worked  on  his  father's  farm 
for  his  board,  lodging,  elothes,  and  tobacco. 
Bvld,  that  it  was  proper  to  admit  testimony  as 
to  items  of  property  left  by  the  testator,  and 
their  value,  particularly  as  to  his  bank  ac- 
counts. 

4.  It  was  proper  to  admit  evidence  to  the  ef- 
fect that  after  the  funeral  witness  read  the  will 
to  plaintiff,  and  that  he  did  not  at  that  time 
make  any  claim,  and  that  thereafter  plaintiff 
executed  a  number  of  papers  relative  to  the  es- 
tate, but  said  nothing  about  the  claim,  and  nev- 
er presented  it  until  some  time  thereafter,  and 
then  throogb  an  attorney. 

6.  Rev.  Laws,  c.  175,  I  67,  provides  that  If  a 
cause  of  action  brought  against  an  executor  in 
supported  by  oral  testimony  of  a  promise  by 
the  testator,  evidence  of  statements,  written  or 
oral,  made  by  him,  and  evidence  of  his  habits  of 
dealing,  tending  to  disprove  or  show  the  im- 
probability of  making  such  a  promise,  is  admis- 
sible. Held,  in  an  action  to  recover  for  services 
rendered  defendant's  testator,  that  declarations 
of  the  testator  made  in  his  lifetime  either  to  de- 
fendant or  to  testator's  sister,  or  contained  in 
hij  will,  were  admissible  in  evidence  as  tending 
to  contradict  plaintiff's  claim. 

Exceptions  from  Superior  Court,  Bristol 
County. 

Action  by  Charles  H.  Tripp  against  Bkl- 
ward  L.  Macomber,  as  executor  of  the  will 
of  Robert  P.  Tripp.  Judgment  for  defend- 
ant and  plaintiff  brings  exceptions.  Excep- 
tions overruled. 

F.  Wasserman,  for  plaintiff.  H.  B.°  Worth, 
for  defendant 

BARKER,  J.  The  cause  was  referred  to 
an  auditor,  whose  findings  of  facts  were  to 
be  final.    If,  under  these  drcumstancea,  ba 
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made  an  error  In  tbe  ezduslon  or  admission 
ot  evidence,  tbe  parties  might  Iiare  no 
means  of  correcting  tlie  error  except  by  mo- 
tion to  recommit  because  of  it,  and  if,  upon 
tlie  bearing  of  such  a  motion,  tliere  should 
be  a  ruling  that  there  was  no  error,  by  ex- 
ception to  such  ruling.  We  construe  the 
motion  made  by  the  plaintiff  after  the  filing 
of  the  auditor's  report  to  tiave  been.  In  ef- 
fect, a  motion  to  recommit  because  of  his 
alleged  errors  as  to  evidence  at  the  auditor's 
hearing,  and  as  properly  bringing  here  for  re- 
view tbe  question  whether  the  court  was 
right  in  refusing  to  recommit  At  the  same 
time  we  do  not  intimate  that  it  necessarily 
is  an  error  in  law  for  a  court  to  refuse  to 
recommit  to  an  auditor  a  report  which  shows 
that  he  has  erred  in  the  admission  or  exclu- 
sion of  evidence,  even  when  the  cause  is 
sent  to  the  auditor  under  such  circumstances 
as  are  stated  in  the  present  bill  of  excep- 
tions. When  the  auditor  is  appointed  under 
the  usual  rule,  and  bis  report  is  evidence 
merely,  tbe  question  of  recommittal  is  one 
of  discretion,  and  the  decision  of  the  court 
upon  it  is  not  open  to  exception.  Kendall 
V.  Weaver,  1  Allen,  277;  Packard  v.  Rey- 
nolds, 100  Mass.  153;  Butterworth  v.  West- 
em  Assurance  Co.,  132  Mass.  489,  402;  Carew 
v.  Stubbs,  161  Mass.  294,  37  N.  B.  171; 
Craig  V.  French,  181  Mass.  282,  284,  63  N. 
E.  893.  But  when  the  auditor's  finding  is 
to  be  final  on  questions  of  fact  it  lias  a  dif- 
ferent function,  and  is  to  receive  other  treat- 
ment than  a  report  made  under  the  usual 
rule.  See  Daley  v.  Legate,  169  Mass.  257, 
259,  47  N.  B.  1013.  Unless  it  appears  from 
the  report  Itself,  or  from  some  other  evi- 
dence, that  the  error  was  immaterial.  It 
would  be  unjust  to  affirm  the  report,  or  to 
use  it  as  the  final  means  of  fixing  the  facta 
upon  which  the  rights  of  the  parties  are  to 
be  adjusted.  When  such  a  report  comes  in, 
stating  the  questions  of  evidence  decided  by 
the  auditor,  and  it  appears  from  the  report 
itself  that  the  questions  of  evidence  were  of 
a  nature  to  have  had  an  effect  upon  his  find- 
ings, and  it  further  appears  from  the  record 
before  us  that  no  reason  is  given  for  refus- 
ing to  recommit  which  shows  that  the  re- 
fusal was  made  as  a  matter  of  discretion, 
we  are  Justified  in  assuming  that  the  refusal 
was  equivalent  to  a  ruling  that  there  was 
no  error  in  the  auditor's  dealings  with  tbe 
questions  of  evidence,  and  in  deciding  upon 
the  correctness  of  that  ruling.  This  course 
we  think  consistent  with  our  decisions  upon 
tbe  general  subject.  See  Kendall  v.  May,  10 
Allen,  59;  Fair  v.  Manhattan  Ins.  Co.,  112 
Mass.  320;  Brlggs  v.  Gilman,  127  Mass. 
530;  Eagan  v.  Luby,  133  Mass.  543;  Collins 
v.  Wickwlre,  162  Mass.  143,  38  N.  E.  365. 
We  now  make  no  decision  as  to  the  course 
to  be  pursued  If,  in  case  of  an  auditor's  re- 
port, where  his  findings  of  fact  are  to  be 
final,  it  appears  from  tbe  record  that  the 
refusal  to  recommit  was  made  as  an  act  of 
discretion. 


The  plaintiff,  a  son  of  the  defendant's 
testator,  sues  to  recover  the  sum  of  |3,400, 
which  he  alleges  that  his  father,  when  he 
died,  owed  him  for  wages  at  the  rate  of 
$25  per  month  for  11  years  and  4  months, 
which  the  plaintiff  alleges  his  father  prom- 
ised to  pay  him,  and  to  hold  subject  to  his 
order  and  call.  In  addition  to  a  general 
denial,  the  answer  alleged  that,  if  any  serv- 
ices were  rendered,  they  were  not  intended 
by  either  the  plaintiff  or  his  father  to  create 
a  pecuniary  debt  The  answer  also  alleged 
payment  and  set  up  the  statute  of  limita- 
tions. At  the  auditor's  hearing  the  plain- 
tiff testified,  among  other  things,  that  his 
father  told  him  from  time  to  time  that  he 
had  deposited  tbe  plaintiff's  wages  in  the 
bank,  and  was  holding  such  deposits  subject 
to  the  plaintiff's  order,  and  that  just  before 
his  father's  death  his  father  told  him  that 
he  had  his  wages  to  tbe  amount  of  |3,400 
deposited  in  the  bank.  Tbe  father  died  on 
February  7,  1903,  testate,  leaving  a  widow, 
the  plaintiff's  motber,  and  the  plaintiff,  his 
only  son  and  heir  at  law.  Tbe  plaintiff  is 
unmarried,  and  at  the^  time  of  the  hearing 
was  38  years  of  age.  Tbe  auditor  finds  that 
in  the  year  1891  the  plaintiff  was  working 
on  the  farm  of  an  uncle,.and  was  discharged 
for  intemperate  habits,  and  then  went  to 
his  father's  farm,  and  remained  there  until 
his  father's  death,  doing  general  work  with 
other  laborers;  that  his  father  received  him 
with  tbe  understanding,  to  which  he  assent- 
ed, that  he  .was  to  work  for  his  board,  lodg- 
ing, clothes,  and  tobacco;  that  he  bad  a 
little  money  of  his  own,  and  that  from  time 
to  time  his  mother  let  him  have  small  sums. 
The  report  states  that  the  father,  believing 
it  to  be  unwise  to  let  him  have  money,  ex- 
pressly declined  to  pay  him  any  wages,  and 
told  him  that  If  be  was  not  satisfied  with 
the  arrangement  be  could  go  elsewhere. 
Also  that  the  evidence  showed  that  tbe  fa- 
ther paid  some  of  the  bills  wliicb  tbe  plain- 
tiff contracted,  and  that  there  was  some  tes- 
timony that  the  father  said  at  different 
times  that  he  tiad  money  saved  up  for  the 
plaintiff.  The  evidence  admitted  by  the  au- 
ditor against  the  plaintiff's  objection  was 
the  testator's  will,  by  which  the  inconae  of 
his  property  went  to  his  widow  for  life,  and 
upon  her  death  to  the  plaintiff  for  life,  with 
remainder  to  his  issue,  or,  in  default  of  such 
issue,  to  the  testator's  sister.  Also  the  de- 
fendant's testimony  as  to  the  items  of  prop- 
erty left  by  the  testator,  and  their  value,  par- 
ticularly as  to  bis  bank  deposits.  Also  tbe 
defendant's  testimony  that  in  the  fall  of 
1903  he  was  employed  by  the  testator  to 
draw  up  the  will,  and  that  the  testator  then 
talked  over  his  affairs  with  tbe  defendant 
and  said  that  he  wanted  to  fix  matters  so 
tliat  his  property  would  not  be  squandered 
by  his  wife  and  son;  that  be  said  nothing 
about  owing  bis  son  wages,  or  having  money 
belonging  to  his  son  deposited  for  bis  son's 
benefit  or  subject  to  Us  order;  that  there- 
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upon  tbe  defendant  drew  tbe  will  which  sab- 
sequuntly  was  probated;  that  after  the  fu- 
neral  the  defendant  read  the  will  to  the  plain- 
tiff and  bis  mother;  that,  although  the  mother 
said  that  she  was  dlssatisfled  because  the 
plaintiff  wag  not  given  something  substan- 
tial, neither  the  plaintiff  nor  his  mother  re- 
ferred to  any  claim  which  the  plaintiff  had 
against  the  testator's  estate,  and  that  sub- 
sequeutly  the  defendant  saw  the  plaintiff  a 
number  of  times,  and  got  him  to  sign  probate 
papers,  and  that  at  these  times  the  plaintiff 
aaid  nothing  about  any  claim,  and  never 
presented  one  until  some  time  afterwards, 
and  then  through  an  attorney.  Also  testi- 
mony of  the  testator's  sister  as  to  declara- 
tions made  by  htm  to  her  as  to  the  amount 
of  bis  bank  deposits  from  time  to  time. 

The  evidence  objected  to  is  of  three 
classes:  (1)  Facts  relating  to  the  property 
and  circumstances  of  the  testator,  all  of 
which  were  competent  upon  the  question 
whether  the  contract  between  him  and  the 
plaintiff  was  that  for  which  the  latter  con- 
tended or  that  set  up  by  the  defendant 
(2)  Conduct  on  the  part  of  tbe  plaintiff  him- 
self, which  was  competent  to  enable  the 
auditor  to  weigh  the  plaintifTs  own  testi- 
mony. (3)  Declarations  of  tbe  testator,  made 
in  bis  lifetime  either  to  the  defendant  or  to 
tbe  testator's  sister,  or  contained  in  bis 
v^lll.  All  these  declarations  clearly  were 
competent  under  the  provisions  of  Rev.  Laws, 
c.  175,  {  67.  Brooks  v.  Holden,  175  Mass. 
137,  55  N.  E.  802.  See,  also,  Dixon  v.  New 
England  Railroad,  179  Mass.  242,  246,  60 
X.  E.  581;  Huebener  v.  Cbilds,  180  Mass. 
484,  62  N.  K  728;  Hayes  v.  Pltts-Klmball 
Co..  183  Mass.  262.  264,  67  N.  B.  249.  Hyde 
V.  Gannett,  176  Mass.  177,  55  N.  E.  991, 
holds  merely  that  St.  1896,  p.  440,  c.  445 
(Mass.  Rev.  Laws,  c.  175,  }  67),  does  not  make 
private  conversations  between  husband  and 
wife  admissible. 

Exceptions  overruled. 


(212   III.   382) 

ROBERTS  V.  iETNA  LIFE  INS.  CO.* 
(Supreme  Court  of  Illinois.     Oct.  24,  1904.) 

INSURANCE — ACCIDKNT  POLICY — CONSTBUCTION 
—  TEBM  —  FBEUICU  NOTES  —  NONPATMENT  — 
FORFBITnBE— WAIVER— RETENTION  OF  NOTES 
— DENIAL  OF  LIABILITY— ERRORS— RIGHTS  OF 
BENRFICIABY  IN  CASE  OF  DEATH. 

1.  The  application  for  an  accident  policy  stat- 
ed that  tbe  insurance  applied  for  was  to  be  for 
fonr  conspcutive  periods  of  two,  two,  three,  and 
five  calendar  months  respectively,  from  noon  on 
March  14,  1899,  each  period  being  covered  by 
a  distinct  eoual-premium  note.  The  policy  pro- 
vided tliat  it  insured  the  applicant  "tor  the  pe- 
riod of  two  calendar  months,  be^nning  at 
twelve  o'clock  noon"  of  the  day  on  which  the 
policy  was  dated,  "and  in  consideration  of  the 
further. cash  payment,  on  or  before  the  expira- 
tion of  two  calendar  months  from  the  date  here- 
of, of  a  certain  note  for  six  and  ^o/ioo  dol- 
lars, the  insurance  hereunder  shall  be  in  force 
for  four  calendar  months  from  the  date  of  this 

*Rabearins  denied  December  7.  1904. 


policy."  The  second  note  provided  that  the 
policy  "should  become  null  and  void  at  the  ex- 
piration of  two  calendar  months  from  its  date, 
if  default  was  made"  in  the  payment  of  that 
note.  Held,  that  the  insurance  was  not  for  a 
period  of  twelve  months  divided  into  different 
periods  for  which  the  notes  were  given,  but 
was  for  two  months  only,  and  that  payment  of 
the  second  note  at  or  before  maturity  was  a 
condition  precedent  to  the  exist^ce  of  any  in- 
surance for  the  second  period  of  two  months. 

2.  Where  an  accident  policy  provided  for  in- 
surance for  four  consecutive  periods,  each  of 
which  was  represented  by  a  premium  note  given 
when  the  policy  was  issued,  and  the  policy,  pro- 
vided for  a  pajouent  of  $5,000  in  case  of  death, 
the  fact  that  it  also  declared  that  the  amount 
due  the  insured  under  such  circumstances  should 
be  applied  to  tie  payment  of  the  premium 
notes  did  not  operate  as  a  continuance  of  the 
policy,  which  had  been  forfeited  for  nonpayment 
of  the  note  for  the  second  period  of  insurance, 
t_he_  effect  of  such  provision  being  merely  to 
limit  the  highest  amount  of  insurance  which 
the  insurer  could  be  liable  for  under  the  policy 
to  the  amount  specified,  less  the  aggregate 
amount  of  the  notes. 

3.  Where  an  accident  policy  provided  that  the 
possession  of  premium  notes  by  the  insurer 
should  be  conclusive  evidence  that  they  were 
unpaid  and  that  the  insurance  had  ceased  at  the 
expiration  of  the  term  for  which  the  premium 
had  been  paid,  a  retention  of  such  notes  after 
maturity  and  forfeiture  of  the  policy  for  non- 
payment did  not  constitute  a  waiver  of  such  for- 
feiture. 

4.  Where  a  letter  written  by  the  agent  of  the 
insurer  recited  that  inasmuch  as  the  insurance 
under  the  policy  expired  on  May  14,  1899,  by 
reason  of  the  nonpayment  of  the  second  note 
^iven  for  premium  in  connection  with  the  pol- 
icy,* there  could  be  no  claim  under  it,  it  was 
immaterial  that  the  date  specified  in  such  letter 
on  which  tlie  policy  expired  was  a  mistake,  be- 
caose,  being  Sunday,  the  note  did  not  mature 
until  the  succeeding'  day,  the  defense  specified 
in  tbe  letter  being  the  nonpayment  of  the  note 
at  maturity. 

5.  Where  an  accident  policy  provided  for  pay- 
ment, in  case  of  death,  to  insured's  wife  within 
90  days  from  an  injury  consequent  on  an  acci- 
dent occurring  "during  the  time  the  insurance 
nnder  the  policy  was  in  force,"  the  right  of  in-  ■ 
sured's  wife  to  recover  in  the  event  of  his  death 
did  not  exist  unless  he  could  have  recovered  on 
account  of  the  accident,  had  his  death  not  re- 
sulted therefrom. 

Error  to  Appellate  Court,  First  District. 

Action  by  Jane  Roberts  against  the  Mtna 
Life  Insurance  Company.  B'rom  a  judgment 
In  favor  of  defendant,  affirmed  by  tbe  Ap- 
pellate Court  (101  III.  App.  313),  plaintiff 
appeals.    Affirmed. 

Jule  F.  Brower  and  Samuel  B.  King,  for 
plaintiff  In  error.  Daniel  F.  Flannery,  for 
defendant  in  error. 

SCOTT,  J.  Plaintiff  in  error  brought  her 
suit  against  defendant  in  error  in  the  su- 
perior court  of  Cook  county  upon  a  policy  of 
insurance  Issued  upon  tbe  application  of 
David  Roberts,  who  In  bis  lifetime  was  her 
husband.  At  tbe  close  of  tbe  evidence  on 
tbe  part  of  tbe  plaintiff  tbe  court  directed  tbe 
jury  to  return  a  verdict  for  tbe  defendant, 
and,  sucb  verdict  being  rendered,  judgment 
was  entered  thereon,  which  has  been  affirm- 
ed by  the  Appellate  Court  for  tbe  Fii-st  Dis- 
trict, and  tbe  record  Is  brought  here  for  re- 
view by  writ  of  error. 
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The  application  for  this  policy  was  made 
on  March  14,  1899,  by  David  Roberts.  The 
policy  was  one  providing  for  payments  to  the 
Insured  in  the  event  of  his  sustaining  an  in- 
jury from  accident,  and,  in  the  event  of  bis 
death  occurring  as  the  result  of  an  accident 
and  within  90  days  after  the  accident,  pro- 
viding for  the.  payment  of  $5,000  to  plaintiff 
In  error.  The  policy  provided,  however, 
that.  If  the  injury  was  the  result  of  an  ac- 
cident occurring  while  the  Insured  was  rid- 
ing as  a  passenger  upon  any  public  pas- 
senger conveyance  using  steam,  cable,  or 
electricity  as  a  motive  power,  the  amount  to 
be  paid  should  be  double  the  amount  spec- 
ified in  the  clause  under  which  claim  should 
be  made,  subject  to  all  the  conditions  of  the 
policy. 

The  application  contained  the  following 
provision:  "<9)  Said  policy  to  be  written  for 
four  consecutive  periods  of  two,  two,  three 
and  five  calendar  months,  respectively,  from 
noon  of  the  14th  day  of  March,  1899,  each 
period  being  covered  by  a  distinct  premium, 
and  I  hereby  agree,  for  myself,  my  estate 
and  the  beneficiary  named  herein,  that  no 
claim  will  be  made  on  account  of  Injuries 
received  during  any  period  for  which  its 
.  respective  premium  has  not  been  paid  in  full 
in  cash,  except  as  provided  by  said  policy  in 
case  of  accident  happening  before  first  note 
becomes  due." 

The  policy  Issued  on  the  same  day  the*ap- 
plicatlon  was  made,  and  provides  that  in 
consideration  of  the  warranties  made  In  the 
application  for  the  policy,  and  of  the  pay- 
ment in  cash,  on  or  before  the  expiration  6t 
one  calendar  month  from  March  14,  1899, 
of  a  certain  note  for  $6.25,  the  insurer — 
"Does  hereby  Insure,  as  hereinafter  provid- 
ed, David  Roberts,  of  the  town  of  Chicago, 
"county  of  Cook,  state  of  Illinois,  under  clas- 
sification preferred,  being  a  salesman  by  oc- 
cupation, for  the  period  of  two  calendar 
months,  beginning  at  twelve  o'clock  noon, 
standard  time,  of  the  day  this  policy  is  dat- 
ed, viz.,  the  14tb  day  of  March,  1899;  and  In 
consideration  of  the  further  cash  payment  on 
or  before  the  expiration  of  two  calendar 
months  from  date  hereof,  of  a  certain  note 
for  six  25/100  dollars,  the  insurance  here- 
under shall  be  in  force  for  four  calendar 
months  from  date  of  this  policy;  and  In 
consideration  of  the  further  cash  payment, 
on  or  before  the  expiration  of  three  calendar 
months  from  date  hereof,  of  a  certain  note 
for  six  25/100  dollars,  the  insurance  here- 
under shall  be  in  force  for  seven  calendar 
months  from  date  of  this  policy;  and  in  con- 
sideration of  the  further  cash  payment,  on  or 
before  the  expiration  of  four  calendar 
months  from  date  hereof,  of  a  certain  note 
for  six  25/100  dollars,  the  insurance  hereun- 
der shall  be  In  force  for  twelve  calendar 
months  from  date  hereof. 

"In  event  of  valid  claim  arising  under  this 
policy  prior  to  any  or  all  of  the  notes  above 
referred  to  becoming  due  (the  insurance  be- 


ing at  the  time  of  the  accident  In  fall  force 
and  effect  by  reason  of  cash  payments  al- 
ready made,  except  in  case  of  accident  hap- 
pening before  the  first  note  becomes  due,) 
the  amount  due  the  insured  shall  t>e  applied 
to  the  payment  of  said  notes,  so  far  as  it  will 
apply  to  the  payment  of  one  or  more  of  them 
in  full,  and  the  balance,  if  any,  shall  be  paid 
to  the  insured.'* 

The  policy  also  provides  'that  possession 
by  the  company  or  its  agent  of  any  or  all 
.of  the  notes  given  In  connection  with  the 
issuance  of  the  policy  should  be  conclusive 
evidence  that  the  same  had  not  been  paid, 
"and  that  the  Insurance  under  this  policy 
will  cease  to  be  in  force  at  the  expiration  of 
the  term  provided  for  herein,  and  also  as 
provided  by  the  said  note  or  notes." 

On  the  same  day,  and  as  a  part  of  the 
same  transaction,  Roberts  gave  to  the  in- 
surance company  his  four  promissory  notes, 
each  for  $6.25.  The  first,  due  one  month  aft- 
er date,  contained  this  provision:  "It  Is  un- 
derstood and  agreed  that  in  case  this  note 
shall  not  pe  paid  in  full  at  maturity,  said 
policy  shall  become  null  and  void.  In  event 
of  claim  arising  before  this  note  falls  due,  I 
hereby  agree  for  myself,  my  estate,  and  the 
beneficiary  named  in  said  policy,  that  any  or 
all  notes  given  for  said  policy  shall  first  be 
deducted  in  the  settlement  of  said  claim." 
The  second  note  was  payable  two  months 
after  date,  the  third  was  payable  three 
months  after  date,  and  the  fourth  was  pay- 
able four  months  after  date.  The  second 
note  contained  this  provision:  "It  Is  un- 
derstood and  agreed  that  in  case  this  note 
shall  not  be  paid  In  full  at  maturity,  said 
policy  shall  become  null  and  void  at  the 
expiration  of  two  calendar  months  from  its 
date,  and  any  partial  payment  made  hereon 
shall  not  operate  to  extend  the  insurance 
under  said  policy  beyond  said  term  of  two 
calendar  months."  The  third  note  contained 
the  same  provision,  except  that  it  provided 
for  the  policy  becoming  null  and  void  at  the 
end  of  four  months  from  Its  date  in  the  event 
of  nonpayment  of  this  note,  instead  of  at 
the  end  of  two  months;  and  the  fourth  con- 
tained the  same  provision,  except  the  date  at 
which  the  policy  should  become  null  and 
void  was  fixed  at  the  end  of  seven  months 
from  its  date  in  the  event  of  the  nonpay- 
ment of  the  note,  instead  of  at  the  end  of 
two  months,  as  in  the  case  of  the  second 
note. 

The  first  premium  note  fell  due  <»i  April 
14,  1899.  It  was  not  paid  when  due,  but  pay- 
ment was  thereafter  made  and  accepted  on 
April  17,  1899.  The  second  note  fell  due  on 
May  14,  1899,  and  the  third  note  fell  due  on 
June  14, 1899.  Neither  of  the  two  latter  was 
paid. 

On  July  10,  1899,  David  Roberts,  while  rid- 
ing as  a  passenger  in  a  street  car  which  was 
operated  in  the  city  of  Chicago  by  electricity, 
sustained  injuries  from  an  accident,  and  ns 
a  result  thereof  died  on  the  2Gtb  day  of  that 
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month.  On  July  13  or  14,  1899,  an  attorney 
at  law,  -who  was  the  Bister  of  Roberts,  called 
at  tbe  office  of  the  Insurance  company  and 
tendered  to  the  company  the  full  amount  of 
the  three  unpaid  notes  In  satisfaction  there- 
of. The!  company  refused  the  tender,  bi;t  did 
not  ofter  to  surrender  or  cancel  the  notes,  and 
still  held  possession  of  the  notes  uncanceled 
at  tbe  time  of  the  trial.  On  August  19,  1899, 
defendant  In  error,  by  Its  secretary,  wrote  to 
Jnle  F.  Brower,  attorney  for  plaintiff  In  er- 
ror, acknowled^g  the  receipt  of  the  proofs 
of  the  death  of  David  Roberts  and  stating: 
"Howerer,  inasmuch  as  the  insurance  under 
tbe  policy  mentioned  (601,604)  expired  the 
14th  of  May,  by  reason  of  the  non-payment 
of  the  second  note  given  in  connection  with 
tbe  Issue  of  said  policy,  there  can  be  no  claim 
made  under  it."  The  date  last  mentioned. 
May  14,  1899,  fell  on  Sunday.  Mr.  Brower, 
the  attorney  for  plaintiff  in  error,  testified 
-on  her  behalf,  in  the  trial  of  this  cause,  in 
-fiubstance  that,  on  a  date  subsequent  to  the 
beginning  of  this  suit;  one  Eyler^  an  adjuster 
for  defendant  in  error,  called  at  bis  office, 
And  in  a  conversation  with  tbe  witness  stated, 
"We  sent  around  to  Mr.  Roberts  a  number 
of  times  for  the  money  that  was  due,  and 
told  him  that  these  payments  were  due  and 
must  be  paid." 

Tbe  above  Is  the  substance  of  the  facts 
-proven  by  the  plaintiff  in  tbe  superior  coTirt, 
nnd  both  that  court  and  the  Appellate  Court 
deemed  them  insufficient  to  warrant  a  recov- 
ery by  the  plaintiff,  on  account  of  the  fact 
that  tbe  proof  showed  that  the  second  note 
bad  not  been  paid.  It  will  be  observed  that 
tbe  payment  of  tbe  first  note,  which  fell  due 
April  14th,  by  the  terms  of  the  policy  was  to 
carry  the  insurance  to  May  14th  at  12  m.; 
the  payment  of  the  second  note,  which  fell 
-due  May  14th,  would  carry  the  insurance  to 
July  14th  at  12  m.;  and  the  payment  of  the 
third  note,  which  fell  due  June  14th,  would 
-carry  the  insurance  to  October  14th  at  12  m. 

The  position  of  plaintiff  In  error  is  that 
the  policy.  Instead  of  being  a  policy  provid- 
ing for  four  separate  periods  aggregating  12 
months,  is  in  fact  a  policy  for  one  period  of 
12  months,  and  that  its  terms  merely  provide 
for  the  forfeiture  of  the  rights  of  tbe  insnred 
and  the  beneficiary  In  the  event  of  a  nonpay- 
ment of  the  notes;  that  the  retention  of  the 
notes  past  due  and  uncanceled  by  the  insurer, 
the  acceptance  of  the  amount  of  the  first  note 
at  a  date  later  than  its  maturity,  and  the  at- 
tempt to  collect  some  of  the  notes  after  ma- 
turity, establish  a  waiver,  or  tend  to  estab- 
lish a  waiver,  of  the  forfeiture.  We  are  dis- 
posed to  the  view  that  the  construction  con- 
tended for  by  plaintiff  in  error  does  violence 
to  the  language  of  the  application,  the  notes, 
and  the  policy,  each  of  which  is  competent 
as  evidence  against  the  beneficiary.  The  ap- 
plication states  that  the  policy  applied  for  is 
to  be  for  four  consecutive  periods  of  two, 
two,  three,  and  five  calendar  months,  re- 
-spectively,  from  noon  of  the  14th  day  of 


March,  1899,  each  period  being  covered-  by  a 
distinct  premium.  The  policy  provides  that 
it  does  Insure  David  Roberts  "for  the  period 
of  two  calendar  months,  beginning  at  twelve 
o'clock  noon"  of  the  day  on  which  the  policy 
Is  dated,  "and  in  consideration  of  the  further 
cash  payment  on  or  before  the  expiration  of 
two  calendar  months  from  date  hereof,  of  a 
certain  note  for  six  **/i»o  dollars,  the  insur- 
ance herounder  shall  be  in  force  for  four 
calendar  faionths  from  date  of  this  policy"; 
and  the  second  note  provides  that  the  policy 
"shall  become  null  and  void  at  the  expiration 
of  two  calendar  months  from  its  date"  if  de- 
fault be  made  In  the  payment  of  that  note. 
It  is  apparent  that  the  contract  as  written 
is  one  of  insurance  for  two  months  only,  and 
that,  unless  the  second  note  was  paid  at  or 
before  maturity,  there  would  be  no  Insur- 
ance during  tbe  second  period  of  t'wo  months. 
The  payment  of  the  second  note  was  a  con- 
dition precedent  to  the  existence  of  any  in- 
surance for  the  second  period  of  two  months, 
within  which  the  accident  occurred. 

It  Is  urged  that  this  view  is  Incorrect,  be- 
cause each  of  the  four  payments  was  to  be 
for  the  same  amount.  Each  of  the  first  two 
was  to  pay  for  a  period  of  two  months,  the 
third  for  a  period  of  three  months,  and  the 
fourth  for  a  period  of  five  months.  The 
amount  that  should  be  paid  for  any  particu- 
lar period  was,  so  far  as  tbe  rights  of  the 
parties  to  this  stilt  are  concerned,  exclusively 
a  matter  of  contract  between  the  Insured  and 
tbe  insurer. 

It  is  then  suggested  that  the  iwlicy  pro- 
vides, in  the  event  of  Injury  from  accident, 
that  "the  amount  due  the  Insnred  shall  be 
applied  to  the  payment  of  said  notes,"  and 
it  is  urged  that  if  the  insurance  was-  for 
separate  periods,  and  the  death  of  the  in- 
sured resulted  from  an  accident  occurring 
in  one  of  the  earlier  periods,  the  contract 
would  not  provide  for  the  payment  of  a  note 
given  for  the  premium  for  a  period  beginning 
at  a  date  later  than  the  day  of  the  accident. 
We  think  the  correct  view  of  this  provision 
is  that  the  greatest  amount  for  which  tbe 
company  was  to  be  liable  was'  the  highest 
amount  specified  by  the  terms  of  tbe  policy, 
less  the  sum  of  $25,  the  aggrregate  amount  of 
the  notes;  that  is,  if  death  occurred  as  the 
result  of  an  accident,  of  the  class  which  did 
occasion  Roberts'  death,  while  the  policy  was 
in  force,  the  insurar  would  pay  (9,075  In 
excess  of  the  amount  which  it  bad  received. 
At  any  rate,  all  the  documents  executed  in 
reference  to  this  contract  of  insurance  show 
that  it  is  to  be  for  four  separate  periods; 
and  as  Roberts,  who  was  of  full  age  and 
competent  to  contract,  saw  fit  to  enter  Into 
such  a  contract^  we  cannot  relieve  his  bene- 
ficiary from  the  operation  thereof. 

In  support  of  their  theory  that  this  policy 
Is  a  policy  for  one  entire  period  of  12  months, 
counsel  for  plaintiff  In  error  refer  us  to 
Mutual  Benefit  Life  Ins.  Oo.  v.  Robertson, 
59  III.  123,  14  Am.  Rep.  S,  and  Northwestern 
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Mutual  Life  Ins.  Co.  v.  Amerman,  119  111. 
329,  10  N.  E.  225.  In  the  first  of  these  cases 
a  life  policy  bad  been  Issued.  The  Insured 
failed  to  pay  the  premium  which  fell  due  on 
March  19,  1869.  Thereafter,  in  Norember  of 
that  year,  upon  the  payment  of  that  pre- 
mium, a  renewal  receipt  was  issued  to  him 
which  was  dated  March  19,  1869,  and  re- 
cited that  the  policy  was  thereby  continued 
in  force  for  one  year  from  date  of  the  re- 
ceipt; and  it  was  held  that  the  receipt  did 
not  make  a  new  contract,  but  merely  evi- 
denced a  continuance  of  the  old,  and  that 
certain  acts  of  the  company  had  waiTod  the 
right  of  forfeiture  resulting  from  the  failure 
to  pay  the  premium  when  due.  In  the  sec- 
ond case  it  was  held  that  the  oflSce  of  a  like 
receipt  was  to  acknowledge  the  payment  of 
the  premium,  as  required  by  the  terms  of 
the  pollcyj  and  avoid  the  effect  of  the  con- 
dition forfeiting  the  Insurance  for  the  non- 
payment of  the  premium.  Neither  of  these 
cases  in  any  wise  sustains  plaintiff  in  error. 
On  the  other  hand,  in  McMahon  v.  Travelers' 
Ins.  Co.,  77  Iowa,  229,  42  N.  W.  179,  a  policy 
was  involved  which,  like  this,  covered  suc- 
cessive periods  of  two,  two,  three,  and  five 
months,  the  premium  being  $5  for  each  pe- 
riod, and  the  policy  providing,  "All  claims 
for  injuries  effected  during  any  period  for 
which  its  respective  premium  has  not  been 
actually  paid  shall  be  forfeited  to  the  com- 
pany." There  the  insured  had  given  the  in- 
surer an  order  on  his  employer  for  money  to 
pay  the  premium  covering  the  second  pe- 
riod. This  order  was  payable  out  of  the 
money  earned  In  a  certain  month,  and  In 
that  month  the  Insured  earned  nothing,  and 
it  was  held  that  there  could  be  no  recovery 
for  death  resulting  from  an  accident  in  the 
second  period  for  which  the  premium  had 
not  been  paid,  unless  the  defendant  had  fail- 
ed to  discharge  some  duty  incumbent  upon 
it  or  had  waived  Its  defense,  and  that  the 
defendant  did  not  waive  its  defense  by  ifs 
failure  to  cancel  the  policy  or  by  its  failure 
to  return  the  order;  that  neither  of  these 
things  was  required  of  the  defendant  in  or- 
der to  preserve  its  right  to  Insist  that  it  was 
not  liable  in  the  action,  as  the  policy  pro- 
vided that  it  might  be  enforced  during  some 
of  the  Insurance  periods  and  not  during  oth- 
ers; and  that;  had  the  third  payment  been 
made,  the  policy  would  have  been  In  force 
during  the  third  period,  without  regard  to 
its  condition  during  the  second;  from  which 
it  appears  that  the  court  regarded  the  policy 
as  providing  for  four  separate  and  distinct 
periods  of  insurance,  and  not  for  one  con- 
tinuous period  of  12  months. 

In  the  case  at  bar,  as  the  payment  of  the 
second  note  was  a  condition  precedent  to  the 
existence  of  any  insurance  for  the  second  pe- 
riod, and  Inasmuch  as  that  note  was  not 
paid,  it  is  manifest  that  the  only  thing  that 
would  continue  the  policy  in  force  would  be 
an  extension  of  time  of  payment  of  the  note, 
or  some  other  act  on  the  part  of  the  company 


I  that  would  demonstrate  with  equal  clear- 
ness the  purpose  of  the  company  to  post- 
pone the  time  of  payment  or  waive  payment 
entirely.  There  is  no  evidence  of  any  such 
act  The  failure  to  return  the  note  Is  en- 
tirely without  significance,  as  the  policy  pro- 
vided that  the  possession  of  the  notes  by 
the  company  should  be  conclusive  evidence 
that  they  were  unpaid,  and  that  the  insur- 
ance had  ceased  to  be  In  force  at  the  expira- 
tion of  the  term  for  which  the  premium  had 
been  paid.  To  argue  that  possession  of  the 
notes  was  evidence  of  a  waiver  of  its  rights 
by  the  insurance  company  is  to  give  to  such 
possession  exactly  the  opposite  effect  to  that 
which  the  insured  contracted  such  possession 
should  have.  This  we  cannot  do  without 
disregarding  the  contract  voluntarily  enttfred 
into  by  insured  and  insurer.  It  is  true,  the 
notes  might  have  been  canceled  and  retained, 
but  that  would  have  put  It  in  the  power  of 
the  insured  to  claim  that  the  company  had 
entirely  dispensed  with  payment  as  a  con- 
dition precedent.  The  case  in  this  respect 
stands  on  a  footing  different  from  one  in 
which  failure  to  pay  the  premium  merely 
gives  the  insurer  the  option  to  forfeit  the 
policy  and  terminate  the  insurance.  Here 
the  insurance  would  not  come  into  existence 
unless  the  payment  was  made,  and  to  bring 
it  Into  existence  required  some  act  on  the 
part  of  the  insured  equivalent  to  the  satlsfifc- 
tion  of  the  note  or  an  extension  of  the  time 
of  payment. 

It  is  then  urged  that  the  second  note,  by 
its  terms,  fell  due  on  May  14,  1S99,  which 
was  Sunday,  and  that  it  therefore  did  not 
actually  become  due  and  payable  until  the 
succeeding  day,  and  consequently  there  could 
be  no  default  until  the  15th  of  May;  where- 
fore. In  any  view,  the  first  period  of  insur- 
ance did  not  expire  until  the  15th  day  of 
May.  In  the  letter  written  by  the  secretarj- 
of  the  company  to  Mr.  Brower,  It  was  stated 
that  the  insurance  had  expired  on  the  14th 
day  of  May  by  reason  of  the  nonpayment  or 
the  second  note,  and  it  is  urged  that  the  de- 
fendant cannot  rely  upon  any  other  default 
than  the  one  assigned  in  its  letter,  in  which 
It  gave  this  reason  for  declining  to  pay,  and 
that,  as  the  insurance  had  not  expired  on 
the  14th,  the  defense  stated  by  the  letter 
does  not  exist,  and  no  other  can  now  be 
interposed.  This  contention  is  witbont  mer- 
it, for  the  reason  that  It  is  entirely  apparent 
from  a  perusal  of  the  entire  letter  that  the 
defense  to  which  the  company  was  calling 
the  attention  of  counsel  for  plaintiff  in  error 
was  the  one  here  insisted  upon,  viz.,  the 
nonpayment  of  the  second  note  at  maturity. 

It  is  urged,  however,  that  the  policy  con- 
tains an  unconditional  promise  to  pay  the 
wife  if  death  results,  and  that,  even  though 
It  be  true  that  an  action  on  the  policy,  If  the 
insured  lived,  might  be  defeated  by  bis  fail- 
ure to  comply  with  the  conditions  of  the  con- 
tract, still  that  these  conditions  in  no  wise 
affected  the  right  of  plaintiff  in  error  to  re- 
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cover  where  the  death  of  the  insured  enBtied 
from  the  accident.  An  inspection  of  the  pol- 
icy, considering  all  its  terms  together,  shows 
that  money  is  payable  to  the  wife  only  if 
death  resnlta  within  90  days  from  an  injury 
consequent  upon  an  accident  occurring  "dur- 
ing the  term  the  insurance  under  this  poUcy 
is  in  force."  Her  right  to  recover,  therefore, 
in  the  event  of  his  death  resulting  from  an 
accident,  does  not  exist  where  he  would  be 
without  right  to  recover  on  account  of  the 
accident  had  his  death  not  resulted  there- 
from. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 

(212  III.  310) 

NATIONAL  COUNCIL  OF  KNIGHTS  AND 

LADIES  OF  SECURITY  v.  DILLON.* 

(Supreme  Court  of  Illinois.    Oct.  24,  1904.) 

FBATEBNAI.  BENETIT  IN8UKA.NCE — CHANGE  01* 
CONTKACT  —  INCBEASE  OIT  ASSESSMENTS  — 
BIGHTS  or  MKMBEB— NONPATUENT  OT  ASSE38- 
MEHTS— ESTOPPEL. 

1.  A  member  of  a  fraternal  benefit  order,  at 
the  time  she  l>ecame  a  member,  was  required  by 
the  certificate  to  pay  a  certain  sum  per  annum — 
a  portion  to  the  local  council,  and  a  irartion  to 
the  expense  fund  of  the  national  council.  The 
laws  of  the  order  were  afterwards  changed, 
whereby  she  paid  the  same  total  amount  per  an- 
nom,  but  the  local  council  received  less  per 
year,  and  the  expense  fund  of  the  national  coun- 
cil more.  The  assessments  for  the  beneficiary 
fund  were  never  changed,  but  the  time  for  the 
payment  of  the  assessments  was  extended  to 
the  last  day  of  the  month,  and  the  assessments 
for  the  expense  and  reserve  fund  were  payable 
monthly,  instead  of  quarterly.  After  the  change 
the  member  never  disputed  the  right  to  make 
such  change,  and  no  objection  was  made  nntil 
suit  was  brought  on  the  certificate.  The  certifi- 
cate provided  tliat  one  who  lud  not  paid  the 
beneficiary  assessment  stood  suspended.  The 
n  I'mber  died  March  16th.  not  having  paid  the 
February  assessment.  Held,  that  the  member 
was  not  excused  from  payment  of  the  assess- 
ment l>ecau8e  of  the  change  made. 

2.  In  an  actipn  on  a  fraternal  benefit  certifi- 
cate, where  it  apt>eared  that  the  member  had 
failed  to  pay  assessments  required  by  the  con- 
tract to  keep  it  in  force,  but  that  after  her 
death  a  sum  sufficient  to  pay  all  arrearages  was 
paid  by  some  one  to  the  local  financial  secre- 
tary, who  received  the  same  with  knowledge  of 
the  member's  death,  the  mere  fact  that  the  de- 
fendant tendered  the  plaintifF,  after  the  com- 
mencemest  of  her  action,  the  amount  so  paid,  is 
insufiicietit  to  show  an  admission  by  the  defend- 
ant that  the  money  had  been  received  by  it,  or 
was  not  still  in  the  hands  of  the  local  financial 
secretary ;  and  hence  a  contention  that  the  de- 
fendant was  estopped  from  claiming  that  the  as- 
sessments were  not  paid  in  time,  because  the 
money  was  forwarded  to  and  retained  by  defend- 
ant with  knowledge  of  the  member's  death,  is 
without  merit. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Mary  Dillon  against  the  Nation- 
al Council  of  the  Knights  and  Ladies  of  Se- 
curity. From  a  judgment  of  the  Appellate 
Court  (108  III.  App.  183)  affirming  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

*Rel>aarlng  denied  Oecomber  7,  1904, 


A.  W.  Fulton,  for  appellant  Edmund  S. 
Cummings,  for  appellee. 

CARTWRIGHT,  J.  In  October,  1897,  Ha- 
nora  McCaffrey,  mother  of  Mary  Dillon,  the 
appellee,  was  admitted  to  membership  in  Ill- 
inois Council  No.  420  of  the  National  Council 
of  the  Knights  and  Ladies  of  Security,  a 
fraternal  beneficiary  society,  the  appellant, 
and  a  certificate  was  issued  to  her  for  $1,000, 
to  be  paid  at  her  death  to  appellee.  The  cer- 
tificate contained  the  following:  "This  cer- 
tificate Is  Issued  upon  the  express  condition 
that  the  said  member  shall  in  every  particu- 
lar, wlUle  a  member  of  the  order,  comply 
with  all  the  laws,  rules,  and  requirements 
thereof,  and  shall,  at  her  death,  be  a  member 
in  good  standing  of  said  order;"  and  in  her 
application  for  membership  she  agreed  to 
faithfully  abide  by  all  the  laws,  rules,  and 
regulations  of  the  society.  On  the  back  of 
the  certificate  was  the  number;  the  name  of 
the  member;  her  age,  62  years;  the  rate  of 
assessment,  $1.40;  and  a  synopsis  of  rates  in 
force,  which  gave  $1.40  as  the  mortuary  as- 
sessment at  that  age.  This  beneficiary  as- 
sessnient  was  due  on  the  1st  of  each  month 
and  payable  on  or  before  the  28th  day  of  the 
month,  without  notice,  and  the  laws  contain- 
ed the  following  provision:  "The  certificate 
of  each  member  who  has  not  paid  such  as- 
sessment on  or  before  the  twenty-eighth  day 
of  each  month,  shall,  by  the  fact  of  such  non- 
payment, stand  suspended,  and  no  action  on 
the  part  of  the  council,  or  any  officer  thereof, 
shall  be  required  as  essential  to  such  suspen- 
sion." There  were  other  dues  and  assess- 
ments'which  she  was  required  to  pay.  She 
died  on  March  16,  1900,  not  having  paid  the 
February  assessment  against  her.  The  next 
day  some  one  paid  to  the  financial  secretary 
of  the  local  council  $3.80  for  the  February 
assessment  and  the  assessment  for  the  month 
of  March,  and  the  secretary  knew  that  Hano- 
ra  McCaffrey  was  then  dead.  Appellant  re- 
fused to  pay  the  amount  of  the  certificate; 
and  this  suit  was  brought  by  appellee  in  the 
superior  court  of  Cook  county  to  recover  the 
same.  There  was  no  dispute  as  to  Hanora 
McCaffrey  being  in  default  under  existing 
laws,  but  plaintiff  claimed  that  the  laws  of 
the  society  had  been  amended  and  the  as- 
sessments changed  after  the  certificate  was 
issued,  in  violation  of  the  contract,  and  that 
she  was  not  bound  to  pay  the  assessment  for 
February.  There  was  a  stipulation  that  all 
defenses  might  be  made  under  the  general 
issue,  and  upon  the  trial  the  court  directed 
the  jury  to  return  a  verdict  for  the  plain- 
tiff and  assess  her  damages  at  $1,043.24.  A 
verdict  was  returned  accordingly,  and  judg- 
ment was  entered  upon  it,  which  was  affirm- 
ed by  the  Appellate  Court  for  the  First  Dis- 
trict 

The  position  of  plaintiff  was  that  the  cer- 
tificate and  the  by-laws  in  force  at  the  time 
Hanora  McCaffrey  became  a  member  of  the 
society  constituted  a  contract  between  the 
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parties,  that  ber  payments  to  the  society 
could  not  be  Increased  In  amount  or  the  times 
or  conditions  of  payments  changed  -without 
her  consent,  and  that  such  changes  had  been 
made  which  rellered  her  from  the  obligation 
to  pay  the  assessment.  When  she  became  a 
member  she  was  required  to  pay  an  assess- 
ment of  11.40  for  the  beneficiary  fund,  which 
became  due  on  the  1st  of  each  month,  and  a 
failure  to  pay  any  assessment  by  the  28th  of 
the  month  operated  as  a  suspension  without 
notice  or  any  action  of  the  council  or  any  of- 
ficer of  the  society,  and  a  member  thereby 
forfeited  al]  rights  under  a  certificate.  The 
laws  were  amended  in  1898,  but  the  amount 
of  said  monthly  assessments  was  never  chan- 
ged. When  she  became  a  member  there 
were  provisions  of  the  society  for  maintain- 
ing a  reserve  fund  and  paying  the  expenses 
of  the  national  council  and  the  local  council 
to  which  she  belonged.  The  certificate  pro- 
vided that  for  the  purpose  of  maintaining  a 
reserve  fund  the  national  council  should  re- 
tain $50  out  of  each  |1,000  of  the  certificate, 
less  $1  for  each  year  the  certificate  should  re- 
main in  force.  She  was  also  required  to  pay 
25  cents  each  quarter  for  the  reserve  fund 
and  40  cents  each  quarter  for  the  ezi>en8e 
fund  of  the  national  council  for  CMiducting 
the  business  of  the  order  and  assessments  by 
the  local  conncll  for  the  expenses  of  that 
council.  There  was  no  provision  for  suspen- 
sion of  a  member,  without  notice,  for  a  fail* 
ure  to  pay  these  assessments  for  the  reserve 
fund  and  the  expenses  of  the  national  and 
local  conncll.  The  local  council  was  required 
to  collect  the  40  cents  quarterly  for  the  ex- 
pense fund  of  the  national  council,  which  was 
called  a  "per  capita  tax,"  to  be  remitted  to 
the  head  office  by  the  subordinate  council. 
Including  that  quarterly  assessment,  the  local 
council  collected  $5  per  annum  in  quarterly 
payments  of  $1.25  in  advance,  and  the  bal- 
ance above  the  per  capita  tax  was  used  by 
the  council  to  pay  its  running  expenses.  Un- 
der the  contract,  as  claimed  by  the  plaintiff, 
she  was  required  to  pay  for  all  the  assess- 
ments for  the  beneficiary  fund,  reserve  fund, 
and  expenses  of  the  local  council,  $22.80  per 
year.  In  1898  the  national  council  changed 
the  plan  of  collecting  the  assessments  for  the 
reserve  fund  and  expense  fund  of  the  na- 
tional council  from  the  quarterly  to  a  month- 
ly plan,  and  Increased  the  expense  fund  as- 
sessment from  40  cents  quarterly  to  $2  per 
year,  payable  16%  cents  per  month.  The  re- 
serve fund  was  left  the  same  as  before,  but 
was  made  payable  monthly,  at  f?^  cents  per 
month.  Under  the  amended  laws  she  paid 
the  same  total  amount  per  annum,  but  the 
local  council  received  40  cents  per  year  less, 
and  the  expense  fund  of  the  national  council 
was  40  cents  more  per  annum.  As  before 
stated,  the  assessment  for  the  beneficiary 
fund  was  never  changed,  but  the  time  for  the 
payment  of  all  the  assessments  was  extend- 
ed to  the  last  day  of  the  month.  This  ex- 
tension of  time  was  beneficial  to  the  mem- 


bers, but  the  assessments  for  the  expense  and 
reserve  fund  were  payable  monthly.  Instead 
of  quarterly,  which  was  unfavorable  to  the 
members.  From  the  time  of  the  adoption  of 
the  new  laws  on  July  1, 189S,  until  February, 
1900,  Hanora  McCaffrey  made  payments  at 
the  rates  and  in  accordance  with  the  new 
plan  without  any  objection,  and  after  her 
death  some  one  gave  to  the  financial  secre- 
tary of  the  local  council  the  amount  due  un- 
der the  rates  fixed  by  the  amended  laws. 
After  the  change  was  made  she  acquiesced 
in  It,  apparently  taking  the  benefit  of  the  ex- 
tension of  time  of  payment,  and  never  dis- 
puted the  right  of  the  national  conncll  to 
make  the  changes  as  in  violation  of  her  con- 
tract No  objection  was  made  to  the  change 
or  manner  of  payment  until  this  suit  was 
commenced. 

There  is  no  simllaHty  of  this  case  to  that 
of  Covenant  Mutual  Life  Ass'n  v.  Kentner, 
188  III.  431,  58  N.  B.  966,  where  Mr.  Kent- 
ner refused  to  pay  the  first  assessment  un- 
der the  new  rule,  which  was  assessment 
No.  149.  He  had  paid  some  Increased  as- 
sessments for  the  accumulation  of  a  reserve 
fund  held  In  common  for  the  benefit  of  all 
the  members,  but  had  never  paid  or  con- 
sented to  pay  any  assessment  on  the  new 
basis  for  insurance  on  which  No.  149  was 
levied.  Neither  is  this  case  at  all  like  that 
of  Peterson  v.  Gibson,  191  111.  365,  61  N.  E. 
127,  64  L.  IL  A.  836,  85  Am.  St  Rep.  263. 
where  there  was  no  question  of  consent 
or  acquiescence  In  the  change  made  in  the 
by-laws,  or  any  claim  that  the  contract 
bad  been  Interpreted  by  the  parties  or  acted 
upon  them  as  admitting  of  any  change.  The 
question  of  the  effect  of  acquiescence,  how- 
ever, is  not  here  decided,  for  the  reason 
that  the  evidence  showed  that  Hanora  Mc- 
Caffrey did  not  comply  with  her  contract 
under  any  Interpretation  of  It 

If  the  society  could  not  Increase  the  as- 
sessments for  the  expenses  of  the  national 
council,  or  make  those  assessments  and  the 
assessments  for  the  reserve  fund  payable 
monthly,  she  was  still  bound  to  pay  accord- 
ing to  her  contract  The  case  of  Grand 
l..odge  A.  O.  U.  W.  v.  Bagley,  164  lU.  340, 
45  N.  E.  538,  is  not  authority  for  the  prop- 
osition that  she  was  not  bound  to  pay  any- 
thing If  she  was  not  required  to  pay  the  in- 
creased assessment  for  the  expense  fund, 
and  does  not  decide  that  If  a  contract  can- 
not be  changed  to  the  detriment  of  one  par- 
ty without  bis  consent  he  need  not  com- 
ply with  it  at  all.  In  that  case  the  laws  pro- 
vided that  the  subordinate  lodge  should  make 
the  assessment  and  none  was  in  fact  noade. 
In  this  case  the  assessment  of  $1.40  for  the 
beneficiary  fund  was  fixed  by  the  certificate 
and  by-laws  when  the  certificate  was  is- 
sued, and  was  payable  at  fixed  times,  and 
without  notice.  According  to  the  contract 
as  contended  for  by  plaintiff,  if  the  assess- 
ment of  $1.40  was  not  paid  before  the  28tb 
of  February,  the  member  would  be  auq)eQd- 
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ed  without  notice  or  any  action  of  the  conn- 
cll  or  any  officer  of  the  society;  and  it  was 
not  paid.  In  the  aggregate  the  member  was 
not  required  to  pay  any  more  per  annum  un- 
der the  amended  laws  than  under  the  old 
ones.  But,  even  If  she  was  not  bound  by 
acquiescence  or  her  voluntary  payment  of 
the  increased  assessments  for  the  e^enso 
fund,  and  could  ask  for  a  credit  for  such  pay- 
ments, they  did  not  amount  to  the  assess- 
ment for  February. 

It  Is  contended  that  the  condition  of  the 
certificate  was  waived  by  the  defendant  by 
receiving  and  retaining  the  13.80.  When 
this  payment  was  made  to  the  financial  sec- 
retary of  the  local  council  he  knew  that 
Hanora  McCaffrey  was  dead;  but  it  is  con- 
ceded that  the  rights  of  the  parties  could 
not  be  affected  by  the  payment  to  him.  It 
Is  admitted  that  he  bad  no  right  to  set  aside 
the  rules  of  the  order,  and  if,  from  Ignorance 
or  any  other  reason,  he  received  the  money, 
it  would  not  operate  to  reinstate  the  member, 
or  waive  the  conditions  of  the  certificate. 
Under  the  laws  a  suspended  member  could 
only  be  reinstated  if  living,  and  upon  con- 
ditions therein  specified,  and  npon  a  ma- 
jority vote  of  the  local  council.  There  was 
not  even  any  action  of  the  local  conncil  In 
the  matter. 

But  it  is  said  that  the  financial  secretary 
forwarded  the  money  to  the  national  conncil, 
which  had  notice  of  the  death,  and  retained 
the  money,  and  the  defendant  is  therefore 
estopped  from  claiming  that  the  assessment 
was  not  paid  In  time.  The  secretary  testi- 
fied that  he  did  not  know  whether  be  sent 
the  money  to  the  national  council  or  not,  and 
the  only  basis  in  the  record  for  saying  that 
it  was  sent  to  the  council  is  that  after  the 
suit  was  commenced  defendant  offered  to  re- 
pay to  appellee  the  amount  paid  after  the 
death,  and  tendered  the  same  to  her.  Who 
made  the  payment,  to  whom  It  could  be  re- 
turned. Is  not  shown  by  the  record,  and  we  do 
not  regard  the  offer  to  give  the  money  to 
the  plaintiff  as  an  admission  that  it  had  been 
received  by  the  national  council,  or  that  it 
was  not  still  In  the  hands  of  the  financial 
secretary  of  the  local  council. 

The  court  erred  in  directing  a  verdict  for 
the  plaintiff.  The  judgments  of  the  Appel- 
late Court  and  the  superior  court  of  Cook 
cotinty  are  reversed,  and  the  cause  is  re- 
manded to  the  superior  court 

Reversed  and  remanded. 


(212  III.  28Z) 

STRONG  V.  PETERS  et  al.* 
(Supreme  Court  of  Illinois.    Oct  24,  1904.) 

HOMESTEADS  —  EXECT7TI0N    SALE— ADMIKISTBA- 

T0B8 — CAPACITY  TO   SUE— BILL  TO   BI- 

MOVE   CLOUD   FROM  TITLE. 

1.  An  execution  sale  of  property  occupied  by 
the  Judgment  debtor  as  a  homestead  conveya 

*ReIieariiig  dtnled  Docember  7,  U04. 

f  1.  See  Homestead,  voL  2K,  Cent.  Dls.  H  >St.  386. 
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the  property  to  the  purchaser,  subject  to  the 
homestead  right  so  uat  he  takes  title  in  fee 
on  the  death  of  the  judgment  debtor  and  bis 
wife. 

2.  An  administrator  cannot  maintain  a  bill  to 
remove  a  cloud  from  the  title  to  land  owned  in 
fee  by  bis  decedent,  and  hence  is  not  an  later 
ested  party  entitled  to  appeal  from  a  decree  in 
such  a  case. 

Error  to  Circuit  Court,  Cook  County;  E. 
F.  Dunne,  Judge. 

Action  by  Joseph  H.  Strong,  as  administra- 
tor of  the  estate  of  Frederick  Koss,  deceas- 
ed, against  Wllhelm  Peters  and  others. 
There  was  a  Judgment  for  defendants,  and 
plaintlif  brings  error.    Writ  dismissed. 

A  motion  has  been  made  to  dismiss  the 
nrrit  of  error  heretofore  sued  out  herein  by 
Joseph  H.  Strong,  administrator  of  the  estate 
of  Frederick  Koss,  deceased,  which  motion 
has  been  reserved  to  the  hearing. 

It  appears  from  the  record  that  on  the 
SOth  day  of  April,  1894,  Frederick  Koss,  the 
Intestate  of  the  plaintiff  in  error,  filed  his 
bill  In  chancery  in  the  clrcnit  court  of  Cook 
county  against  Minna  Koepcke  and  Charles 
Meister.  wherein  it  was  averred  that  said 
Frederick  Koss,  at  the  March  term,  188:^, 
of  the  said  circuit  court,  recovered  a  Judg- 
ment against  one  Louis  Koss  in  an  action  at 
law  for  the  sum  of  ^;0OO;  that  on  Novem- 
ber 2,  1882,  an  execution  was  Issued  thereon, 
directed  to  the  sheriff  of  Cook  county,  which 
execution  was  levied  upon  lot  10  of  the 
subdivision  of  the  west  half  of  block  28, 
in  Canal  Trustees'  Subdivision  of  section  5, 
township  39,  range  14  east  of  the  third 
principal  meridian,  Cook  county,  111.,  which 
premises,  on  February  12,  1883,  were  sold, 
by  virtue  of  said  execution,  to  said  Frederick 
Koss,  and  said  Frederick  Koss  received  a 
sheritCs  deed  therefor  on  May  19,  1884, 
which  deed  was  recorded;  that,  at  the  time 
said  action  at  law  was  commenced  and  at 
the  time  of  said  execution  sale,  said  prem- 
ises were  occupied  by  said  Louis  Koss  and 
family  as  a  homestead,  and  were  worth  not 
to  exceed  the  sum  of  $1,000;  that  prior  to 
the  recovery  of  said  Judgment  and  on  June 
1,  1876,  said  Louis  Koss  and  wife  conveyed 
said  premises  to  their  son,  Frederick  C.  L. 
Koss,  by  warranty  deed,  which  said  deed 
was  recorded.  In  which  deed  the  said  gran- 
tors did  not  waive  or  release  their  home- 
stead; that  on  April  5,  1878,  said  Frederick 
C.  L.  Koss  and  wife  conveyed  said  prem- 
ises to  Henry  Rabe,  which  deed  was  record- 
ed, and  that  on  or  about  said  Sth  day  of 
April,  1878,  said  Henry  Rabe  conveyed  said 
premises  to  Christina  Koss,  the  wife  of  Louis 
Koss,  which  deed  was  recorded;  tliat  said 
Louis  Koss  and  wife  continued  to  reside 
npon  said  premises  until  the  death  of  the 
survivor  of  them;  that  Louis  Koss  and  Fred- 
erick G.  L.  Koss  both  died  prior  to  the  year 
1892;  that  May  25,  1882,  Christina  Koss 
died;  that  by  her  will  said  Christina  Koss 
devised  said  premises  to  her  sister,  Minna 
Koepcke,   In   fee,   and   nominated   Charles 
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Melster  ber  executor;  that  said  will  was  ad- 
mitted to  probate,  and  Melster  qualified  as 
executor.  It  was  further  averred  that  said 
conveyances  were  made  without  considera- 
tion, and  for  the  purpose  of  hindering  and 
delaying  the  said  Frederick  Koss  In  the  col- 
lection of  his  lawful  demands  against  said 
Louis  Koss;  and  the  bill  prayed  that  said 
conveyances  and  the  probate  of  said  will 
be  set  aside  and  canceled,  as  clouds  upon  the 
title  of  Frederick  Koss,  and  that  he  be  de- 
creed to  be  the  owner  of  said  premises  by 
virtue  of  said  execution  sale  and  sheriff's 
deed. 

It  was  subsequently  discovered  that  said 
Minna  Koepcke  was  dead  at  the  time  said 
bin  was  filed,  and  the  bill  was  amended,  and 
the  heirs  of  Minna  Koepcke  were  brought  In 
as  parties  defendant  to  said  bill.  Answers 
and  replications  were  subsequently  filed  by 
said  heirs  and  Frederick  Koss.  During  the 
pendency  of  the  said  suit  the  heirs  of  Minna 
Koepcke,  deceased,  filed  a  bill  for  partition 
of  said  premises  in  the  said  circuit  court 
and  made  said  Frederick  Koss  a  party  de- 
fendant, and  sought  to  set  aside  and  cancel 
said  sherllTs  deed  held  by  him  upon  said 
premises  as  a  cloud  upon  their  title.  Said 
Frederick  Koss  filed  an  answer,  to  which  a 
replication  was  filed,  and  Frederick  Koss 
filed  a  cross-bill,  in  which  he  set  up  the  same 
facts  set  forth  in  his  original  bill,  and  pray- 
ed the  same  relief.  A  cross-bill  was  also 
filed  by  the  heirs  of  Minna  Koepcke,  de- 
ceased, in  the  suit  commenced  by '  Frederick 
Koss,  praying  the  same  relief  sought  by  them 
In  their  original  bill.  The  Issues  in  both 
of  said  causes  being  made  up,  the  court  en- 
tered an  order  consolidating  the  cases,  and 
referred  the  same  to  a  master  to  take  the 
proofs  and  report  his  conclusions.  On  the 
coming  in  of  the  master's  report  a  decree 
was  entered  dismissing '  the  original  and 
cross  bills  of  Frederick  Koss,  and  granting 
the  prayer  of  the  original  bill  of  the  heirs  of 
Minna  Koepcke  for  the  partition  of  said 
premises  between  said  heirs.  On  the  28th 
day  of  September,  1902,  and  after  the  entry 
of  said  decree,  Frederick  Koss  died,  and  on 
March  5,  1904,  said  Joseph  H.  Strong,  as 
administrator,  was  substituted  as  a  party 
In  said  consolidated  case  In  his  stead. 

Dickinson  &  Haremski,  for  plaintiff  in  er- 
ror. William  Vocke  and  William  Mann- 
hardt,  for  defendants  in  error. 

HAND,  J.  (after  stating  the  facts).  The 
objects  of  the  original  and  cross  bills,  filed 
by  Frederick  Koss  in  the  original  suit  com- 
menced by  Frederick  Koss  and  the  suit 
commenced  by  the  heirs  of  Minna  Koepcke, 
deceased,  were  to  remove  the  conveyances 
made  by  Louis  Koss  and  bis  grantees,  and 
the  probate  of  the  will  of  Christina  Koss, 
deceased,  as  clouds  upon  the  title  to  said 
premises,  held  by  bim  by  virtue  of  said  ex- 
ecution sale  and  sheritTs  deed.  In  the  de- 
cree rendered  in  the  consolidated  case  the 


circuit  court  held  that  the  premises  In  ques- 
.tion,  at  the  time  of  the  rendition  of  said 
Judgment  and  at  the  time  of  said  execution 
sale,  were  occupied  by  Louis  Koss  and  wife 
aa  a  homestead;  that,  at  the  time  of  the  ex- 
ecution sale,  they  were  not  worth  to  exceed 
$1,000;  that  the  Judgment  of  Frederfck  Koss, 
by  reason  of  that  fact,  was  not  a  Hen  there- 
on; that  the  same  were  not  subject  to  sale 
on  execution;  that  said  execution  sale  and 
sheriff's  deed  were  void;  that,  the  Judg- 
ment of  Frederick  Koss  not  being  a  lien  upon 
said  premises,  Louis  Koss  had  the  right  to 
place  the  title  to  said  premises  in  liis  wife 
if  he  saw  fit;  and  that  the  title  to  said  prem- 
ises having  passed  to  her  and  being  in  ber 
at  the  time  of  ber  death,  it  passed  by  virtue 
of  ber  will  to  the  heirs  of  Minna  Koepcke, 
deceased,  the  said  Minna  Koepcke  being  the 
sole  devisee  of  said  Christina  Koss,  deceas- 
ed. If  said  Judgment  became  a  lien  on  said 
premises  (which  question  we  do  not  de- 
termine), the  execution  sale  devested  such 
Judgment  Hen,  and,  upon  the  execution  of  a 
sheriff's  deed  to  Frederick  Koss,  the  title 
to  said  premises  vested  in  him  subject  to 
the  homestead  right  of  said  Louis  Koss  and 
bis  wife,  and  upon  the  extinguishment  of 
said  homestead  right  by  their  death,  or  other- 
wise, the  fee  title  to  said  premises  became 
vested  absolutely  in  Frederick  Koss,  and  up- 
on the  death  of  said  Frederick  Koss  such 
title  descended  to  and  became  vested  in  bis 
heirs  and  not  in  his  administrator;  and  the 
appellant,  as  administrator  of  Frederick 
Koss,  deceased,  by  virtue  of  his  appoint- 
ment, took  no  title  to  said  premises,  and  had 
no  Interest  in  the  subject-matter  involved  In 
said  suits  as  consolidated.  A  party,  only, 
who  has  a  legal  interest  In  the  snbject- 
matter  of  a  suit  can  sue  out  a  writ  of  error 
to  reverse  a  decree  entered  therein.  The 
cases,  after  consolidation,  differed  in  no  par- 
ticular from  any  other  bill  in  chancery  filed 
for  partition  and  to  remove  a  cloud.  A  writ 
of  error,  therefore,  will  not  lie  on  behalf  of 
said  administrator  to  review  said  decree: 
such  right  to  review  being  In  the  heirs  of 
Frederick  Koss,  deceased.  The  writ  of  er- 
ror must  therefore  be  dismissed. 
Writ  dismissed. 


(212  HI.  444) 
CONKEI  V.  REX.* 
(Supreme  Ctenrt  of  lUinolB.    Oct  24,  1904.) 

V0BTGAGE9— TBANSFEB   BY  THIBO   PEBSON— 
AOBEEHEKT  Or  QBANTEE  TO  CONVET. 

1.  Land  was  deeded  to  defendant,  who  gave 
his  note,  secured  bv  mortgage,  for  a  part  of  the 
price ;  the  remainder  of  the  consideration  being 
the  conveyance  by  plaintiff  to  the  grantor  of 
land  which  had  formerly  been  mortgaged  for  its 
full  value  to  defendant,  defendant  at  the  tim» 
releasing  the  mortgage.  It  was  agreed  that,  if 
plaintiff  should  pay  defendant  $1,000  on  the 
price  of  the  lano  conveyed  to  him,  he  should 
convey  to  plaintiff,  taking  the  iatter'a  notes  and 
mortgage  for  the  balance  of  the  price.     HeU 

*Rebaarlng  denied  December  T,  UO^ 


Digitized  by 


Google 


lU.) 


CONKBY  V.  REX. 


371 


that,  aa  plaintiff  had  at  the  time  of  the  transac- 
tion no  interest  in  the  land,  tlie  original  deed  to 
defendant  was  not  a  mortgage,  from  which 
plaintiff  was  entitled  to  redeem. 

Error  to  Appellate  Court,  Second  District 
Action  by  Lewis  B.  Bex  against  Oscar  D. 
P.  Conkey.    A  decree  for  plalntiS  was  af- 
firmed by  the  Appellate  Court  (111  111.  App. 
121),  and  defendant  brings  error.    Beversed. 

On  February  13,  1902,  Lewis  B.  Bex,  de- 
fendant in  error,  filed  ills  bill  of  complaint  in 
the  circuit  court  of  La  Salle  county  against 
Oscar  D.  F.  Conkey,  tlie  plaintiff  in  error,  and 
Lizzie  S.  Conkey.  his  wife,  to  redeem  from  a 
deed  executed  by  one  Albert  H.  Carr  and 
wife,  which  piuTwrted  to  convey  80  acres  of 
land  in  La  Salle  county  to  Oscar  D.  F.  Con- 
key in  fee  simple,  but  wbich  defendant  in 
error  claims  was  intended  only  as  a  security 
for  certain  moneys  then  owing  by  him  to 
Conkey,  and  certain  liabilities  then  Incurred 
by  Conkey  in  Rex's  behalf.  The  bUl  also 
asked  for  an  accounting  between  the  parties. 
An  answer  was  filed  by  Conkey,  and  a  repli- 
cation by  complainant.  The  cause  was  re- 
ferred to  the  master,  who  took  the  evidence 
and  reported  It  to  the  court  without  conclu- 
sions. The  court  on  November  11,  1902,  ren- 
dered a  decree  finding  the  allegations  of  the 
bill  true,  and  that  the  deed  from  Carr  and 
wife  to  Conkey,  although  al>80lute  in  form, 
was  In  equity  a  mortgage,  and  Intended  as  a 
security  merely  to  Conkey  for  moneys  due 
him  from  Rex,  and  for  moneys  assumed  to 
be  paid  by  him  in  Rex's  behalf,  and  adjudg- 
ing that  Bex  be  allowed  to  redeem  the  land 
from  said  deed.  The  decree  refers  the  cause 
to  the  master  to  take  an  account  between  the 
parties,  and  orders  Bex  to  pay  to  Conkey 
the  amount  found  by  the  master  to  be  due 
wltbln  six  months  after  the  master's  report 
shall  be  confirmed  by  the  court,  and  orders 
Conkey  and  wife,  upon  such  payment  being 
made  by  Rex,  to  convey  the  land  to  Rex  by 
good  and  sufficient  deed,  and  In  default  there- 
of that  the  master  execute  a  deed  of  the  land 
to  Rex.  Conkey  appealed  from  said  decree 
to  the  Appellate  Court  for  the  Second  Dis- 
trict, where  the  decree  was  affirmed.  He 
now  brings  the  cause  to  this  court  by  writ  of 
error. 

On  June  1,  1889.  one  Albert  H.  Carr  was 
the  owner  In  fee  simple  of  said  80-acre  tract, 
subject  to  a  mortgage  thereon  securing  a 
note  for  $1,400.  On  the  same  date  Bex  was 
the  owner  In  fee  simple  of  160  acres  of  land 
in  South  Dakota,  subject  to  a  mortgage  there- 
on securing  a  note  to  Conkey  for  $803,  with 
Interest  from  January  27, 1886,  at  the  rate  of 
S  per  cent,  per  annum,  payable  annually. 
On  said  1st  day  of  June,  1889,  Carr,  Rex,  and 
Conkey  met  at  Mendota,  in  La  Salle  coimty, 
by  previous  arrangement,  and  the  following 
transfers  and  transactions  took  place:  Carr 
conveyed  to  Conkey,  by  deed,  the  80  acres  of 
land  in  La  Salle  county  at  an  agreed  valua- 
tion of  $4,400,  subject  to  the  mortgage  for 


$1,400  thereon,  which  was  deducted  from 
the  $4,400,  and  the  payment  of  which  mort- 
gage, by  the  terms  of  the  deed.  Conkey  as- 
sumed; Carr  to  retain  possession  of  the  land 
until  March  1,  1890.  In  consideration  of  this 
conveyance,  Bex  deeded  to  Carr  the  160  acres 
of  land  in  South  Dakota  at  an  agreed  valua- 
tion of  $1,000,  and  Conkey  released  his  mort- 
gage thereon,  which  then  amounted  to  more 
than  $1,000.  Conkey  also  executed  two 
notes,  for  $1,000  each,  payable  to  Carr,  one 
due  October  1,  1889,  and  the  other  due  Oc- 
tober 1,  1800,  and,  to  secure  the  same,  gave 
Carr  a  mortgage  on  the  La  Salle  county  land. 
Conkey  did  not  surrender  the  note  for  $803, 
which,  with  Interest,  bad  been  secured  by 
the  mortgage  on  the  South  Dakota  land. 
This  last-mentioned  mortgage  provided  that. 
If  default  was  made  in  the  payment  of  any 
of  the  Interest  on  the  $803  note  when  such 
interest  fell  due,  the  entire  note,  both  prin- 
cipal and  Interest,  should  become  at  once  due 
and  payable.  Bex  first  proposed  a  trade  to 
Carr,  and  his  theory  of  the  transaction  Is 
that  the  deed  was  made  to  Conkey  as  se- 
curity for  the  payment  of  the  note  for  $803, 
with  Interest,  which  was  still  held  by  Conkey, 
and  as  security  for  the  payment  by  Rex  of 
the  mortgage  for  $1,400  assumed  by  Conkey, 
and  the  two  notes,  for  $1,000  each,  signed  by 
the  latter  and  delivered  to  Carr,  and  as  se- 
curity for  the  repayment  to  Conkey  of  any 
money  expended  by  the  latter  in  the  payment 
of  said  last-mentioned  mortgage  or  notes. 

The  instruments  for  the  several  transfers 
of  June  1, 1889,  were  prepared  by  one  Austin 
Smith,  a  Justice  of  the  peace  and  notary  pub- 
lic at  Mendota.  It  appears  from  the  testi- 
mony of  a  majority  of  the  persons  then  pres- 
ent that,  as  a  part  of  the  transaction,  a  writ- 
ten agreement  was  entered  into  between  Rex 
and  Conkey  whereby  it  was  agreed  that  Rex 
should  go  into  possession  of  the  La  Salle 
county  land,  and  pay  Interest  on  the  $4,400 
to  Conkey  until  such  time,  within  five  years, 
as  he  could  pay  Conkey  $1,000  in  addition  to 
the  Interest,  when  the  latter  should  deed  the 
land  to  Rex,  and  take  back  notes  secured  by 
a  mortgage  on  the  land  to  secure  the  balance 
of  the  money  expended  or  liability  Incurred 
by  Conkey  In  making  the  trade  with  Carr. 
This  contract  was  not  produced  on  the  trial; 
witnesses  for  complainant  testifying  that  it 
was  left  with  Smith,  and  Smith  testifying 
that  it  was  afterwards  obtained  by  Conkey, 
who  had  either  destroyed  it  or  had  it  in  bis 
possession.  Conkey  denied  obtaining  the  con- 
tract from  Smith,  and  also  denied  the  making 
of  any  such  contract.  Its  terms,  above  stat- 
ed, were  proved  by  oral  testimony.  Rex 
stated  on  his  examination  that  he  agreed  to 
pay  according  to  such  terms.  Afterwards, 
during  the  fail  of  1889,  Conkey  leased  the  La 
Salle  county  land  to  one  Loren  Carr  for  a 
term  of  one  year  from  March  1,  1900.  Bex 
had  done  some  plowing  on  the  land  during 
that  autumn,  and,  bearing  of  this  lease,  on 
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February  26,  1000,  moved  Into  the  bouse  on 
the  land  ^thout  the  knowledge  of  Conkey, 
and  has  ever  since  been  In  pogsesslon  of  the 
premises,  paying  to  Oonkey  a  share  of  the 
crops  worth  abont  $100  the  first  year,  and 
paying  (336  each  year  thereafter;  the  latter 
amount  being  paid  In  accordance  with  the 
provisions  of  three  succesalve  leases,  the  first 
dated  November  2fi,  1880,  and  being  for  a 
term  of  one  year  from  March  1,  1901,  and 
providing  for  an  extension  to  March  1,  1890; 
the  second  dated  March  24,  1896,  and  being 
for  a  term  of  five  years  from  March  1,  1896; 
and  the  third  dated  October  8,  1900.  and  be- 
ing for  a  term  of  one  year  from  March  1, 
1901.  The  first  lease  contained  a  clause  pro- 
viding that  Conkey  would  convey  the  land 
to  Rex  upon  the  payment  of  $1,000  within  the 
life  of  the  lease,  and  take  a  mortgage  back 
to  secure  the  remaining  $3,400.  Rex  claims 
that  this  clause  was  Inserted  In  the  lease'  to 
evidence  the  former  agreement  between  him 
and  Conkey,  which  had  been  left  with  Smith, 
and,  as  he  had  been  Informed,  was  taken 
from  Smith's  possession  by  Conkey.  This 
clause  was  not  Inserted  In  the  second  or  third 
lease,  nor  was  any  similar  provision  contain- 
ed therein.  Rex  testified  that  he  did  not  read 
the  second  lease  before  signing,  and  that 
Conkey  assured  him  that  the  clause  In  ques- 
tion was  written  therein.  Conkey  denies 
this.  Rex  also  testified  that  be  knew  that 
the  clause  was  not  in  the  third  lease  at  the 
time  he  signed  it,  but  that  Conkey  told  him 
that,  although  it  was  not  in  the  lease,  he 
(Conkey)  would  deed  the  land  to  him  upon 
the  payment  of  $1,000  any  time  during  the 
term  of  the  lease.  Conkey  also  denies  this. 
During  the  term  of  the  third  lease,  Rex  of- 
fered to  pay  Conkey  $1,000,  and  to  execute 
notes  and  a  mortgage  for  the  balance  of  the 
money  paid  out  by  Conkey  on  account  of  the 
property,  and  requested  a  deed  for  the  land. 
Conkey  refused.  At  this  time  the  land  was 
worth  about  $100  per  acre.  During  the  terms 
of  the  leases  above  referred  to,  Rex  made 
various  Improvements  on  the  property,  the 
cost  of  making  most  of  which  was  either  paid 
for  by  Conkey,  or  allowed  as  credits  to  Rex 
in  making  payments  of  the  $336  per  year  pro- 
vided for  in  the  leases.  Rex  testified  that 
the  cost  of  such  Improvements  as  should  be 
paid  for  by  Conkey  was  to  be  added  to  the 
amount  to  be  paid  by  the  former  in  the  set- 
tlement and  transfer  of  the  pr<9erty  to  Rex. 
He  also  testified  that  Conkey  told  him  that 
the  Interest  on  the  money  owing  him  by  Rex, 
and  on  the  liability  assumed  by  him,  together 
with  the  taxes  on  the  land,  would  amount  to 
$336  per  year,  and  that  such  amount  was 
therefore  fixed  In  each  of  the  leases  as  rent 
Plalntitr  in  error  contends  that  the  proof  does 
not  warrant  a  finding  that  the  deed  from 
Carr  to  Conkey  was  a  mortgage,  from  which 
Rex  was  entitled  to  redeem. 

M.  T.  Moloney  and  J.  H.  Wldmer,  for  plain- 
tltr  in  error.  Brewer  &  Strawn,  for  defend- 
ant In  error. 


SCOTT,  J.  (after  stating  the  facts).  Tbli 
was  a  bill  to  redeem.  It  Is  shown  by  the 
preponderance  of  the  evidence  that  on  Jau« 
1, 1889,  when  Oonkey  received  the  deed  from 
Carr,  he  entered  into  a  vrrltten  agreement 
with  Rex,  by  which  Rex  was  to  go  Into  pos- 
session of  the  farm  on  March  1,  1890,  and 
to  continue  in  possession,  paying  interest  on 
the  purchase  money  at  the  rate  of  7  per 
cent  per  annum,  and,  whenever  Bex  sboold 
pay  $1,000  on  the  purchase  price  of  $4,400, 
Conkey  was  to  convey  the  land  to  Rex  by 
warranty  deed,  and  Rex  was  to  execute  notes 
for  the  balance,  due  In  five  years,  secured 
by  a  mortgage  on  the  land  to  Conkey.  It  Is 
uncertain  what  length  of  time  Rex  was  to 
have  in  which  to  pay  the  $1,000.  The  evi- 
dence tends  to  show,  however,  that  the  pe- 
riod was  five  years,  and  Rex  testifles  that 
he  agreed  to  take  the  land  at  $4,400  and  pay 
for  the  same  on  the  trams  above  mentioned. 
On  November  2S,  1890,  Conkey  executed  to 
Rex  and  wife  the  first  lease,  which  was 
signed  by  all  three  of  them,  by  which  the 
lands  were  demised  to  Rex  and  wife  for  a 
term  of  one  year  from  March  1,  1891,  at 
an  annual  rental  of  $336,  to  continue,  upon 
payment  of  rent  to  March  1,  1896,  and  which 
contained  this  provision:  "If  the  parties  of 
the  second  part  shall  pay  to  the  party  of 
the  first  part  $1,000  within  the  life  of  this 
lease,  then  he  shall  make  a  deed  to  the  par- 
ties of  the  second  part  and  take  a  mortgage 
on  said  land  for  $3,400  and  Interest"  The 
purpose  of  including  this  in  the  lease,  no 
doubt,  was  to  evidence  the  fact  that  the 
lease  did  not  abrogate  the  earlier  contract, 
although  its  effect  was  to  extend  the  time 
within  which,  by  the  terms  of  the  contract 
of  June  1,  1889,  Conkey  was  obligated  to 
make  a  deed  upon  the  payment  of  $1,000. 
Under  these  drcumstanoes,  was  the  deed 
from  Carr  to  Conkey  a  mortgage,  with  a 
right  of  redemption  in  Rex,  or  was  Conkey 
the  absolute  owner  of  the  property  by  virtue 
of  that  conveyance  and  the  contract  between 
blm  and  Rex  merely  one  for  the  sale  of  the 
land? 

It  will  be  observed  that  prior  to  the  exe- 
cution of  the  deed  from  Carr  to  Conkey,  and 
the  execution  of  the  agreement  between  Con- 
key and  Rex,  the  latter  had  no  Interest,  ei- 
ther legal  or  equitable,  in  the  land.  It  Is 
true  that  he  had  negotiated  with  Carr  for 
the  conveyance^  but  It  was  to  be  a  convey- 
ance to  Conkey.  It  is  true,  also,  that  $1,000 
of  the  purchase  price  was  paid  by  the  con- 
veyance of  the  land  in  South  Dakota  from 
Rex  to  Carr;  but  Oonkey  held  a  mortgage 
on  the  South  Dakota  land  to  secure  a  note 
given  by  Rex,  on  which  there  was  more  than 
$1,000  unpaid.  The  evidence  shows  that  Rex 
homcsteaded  this  land,  but  left  it  and  moved 
back  to  Illinois  In  the  spring  of  1888,  and 
the  land  after  that  time  was  vacant,  unoc- 
cupied, and  unproductive.  Be  wanted  to 
dispose  of  It,  and  both  he  and.  Conkey  de- 
sired that  the  indebtedness  secured  tlieieoa 
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t>e  adjusted.  Conkey  rdeaied  hlg  mortgage, 
that  the  land  might  be  conveyed  to  Carr, 
And  thereupon  Bex  became  entitled  to  « 
credit  for  the  som  of  $1,000  upon  his  note. 
It  Is  Insisted  by  plaintiff  In  error,  under 
these  drcumatances,  that  Bex  never  bad  any 
Interest  In  the  land  In  La  Salle  county Jthat 
he  could  mortgage,  and  that  consequently 
the  deed  from  Can-  to  Conkey  cannot  be 
regarded  as  a  mortgage  from  Bex  to  Con- 
key. In  Heaton  t.  Oalnes^  WS  111.  479,  64 
N.  B.  1081,  It  was  contended  that  a  deed 
executed  by  Ford  to  Oalnes,  the  appellee, 
was  a  mortgage  from  Heaton,  and  tbat  the 
latter  had  a  right  of  redemption.  This  couift 
said  (page  486,  198  Ul.,  page  1083,  64  N.  E.): 
"The  deed  from  Ford  to  appellee  could  not 
be  a  mortgage  to  secure  an  Indebtedness 
from  Edward  Smith  Haton,  unless  it  appear- 
<>d  in  some  way  that  Edward  Smith  Heaton 
bad  an  interest  as  owner  in  the  lands  there- 
by conveyed.  Without  an  ownership  In 
lands,  there  can  be  no  mortgage  of  them. 
Payne's  Adm'r  t.  Patterson's  Adm'rs,  77  iPa. 
134;  Carpenter  v.  Plagge,  102  111.  82,  61  N. 
E.  530;  Bnrgett  ▼.  Osborne,  172  111.  227,  GO 
N.  E.  206.  Edward  Smith  Heaton  cannot  be 
said  to  have  owned  any  equity  of  redemp- 
tion which  was  kept  alive  by  any  agreement 
between  Ford  and  the  appellee."  In  Car- 
penter v.  Plagge,  192  111.  82,  61  N.  B.  530, 
tbe  heirs  of  the  owner  of  the  equity  of*  re- 
demption lu  a  piece  of  real  estate  which 
bad  been  sold  under  foreclosure,  upon  the 
expiration  of  the  12-month8  period  of  re- 
demption, induced  Plagge  to  advance  the 
money  necessary  to  purchase  the  certificate 
of  sale;  and  the  latter  entered  into  an  agree- 
ment saving  them  the  right  to  pay  the  pur- 
chase money  to  him,  with  10  per  cent,  in- 
terest thereon,  at  any  time  within  15  months 
after  the  purchase,  and  agreeing,  upon  such 
payment  being  made,  to  assign  such  certifi- 
cate for  the  benefit  of  the  heirs.  Afterward 
the  heirs  filed  a  bill  for  redemption,  claim- 
ing the  transaction  to  be  a  mortgage.  The 
court  below  denied  the  relief  sought,  and 
the  heirs  appealed.  This  court  said:  "Inas- 
much, therefore,  as  appellants  had  no  inter- 
est in  the  property  by  reason  of  the  expira- 
tion of  the  twelve  months,  there  was  no  title 
in  them  which  they  could  mortgage."  In 
Caprez  v.  Trover,  96  111.  456,  It  appeared 
that  Oaprez  was  in  possession  of  a  certain 
lot  as  the  lessee  of  Towner.  The  lot  was 
offered  for  sale.  Caprez  applied  to  Trover 
&.  Miller  to  purchase  the  same  for  him. 
Thereupon  they  purchased  the  lot,  and  took 
title  from  Towner  to  themselves,  and  agreed 
that  Cnprez  was  to  have  a  'deed  to  the  prop- 
erty when  the  entire  cost  thereof  should  be 
paid  by  him,  within  a  certain  period,  to 
Trover  &  Miller.  After  his  death  his  heirs 
filed  a  bill  to  redeem,  claiming  the  deed  to 
Trover  &  Miller  was  a  mortgage.  This  court 
held  otherwise,  saying  (page  465):  "The 
deed  was  not  firom  Caprez,  but  from  Town- 


er, whose  duty  it  was  to  make  an  absolute 
conveyance  of  tbe  lot.  He  was  entitled  to 
take  no  mortgage,  and  his  deed  was  execut- 
ed as  it  was  intended  by  all  the  parties  it 
sbonld  be.  Indeed,  Captez  never  had  an  in- 
terest in  tbe  lot  which  was  susceptible  of 
being  mortgaged.  He  never  bad  the  legal 
title,  and  his  only  claim  of  an  equitable  ti- 
tle is  a  parol  contract  (condemned  by  the 
statute  of  frauds)  that  the  lot  would  be  con- 
veyed to  him  upon  his  reimbursing  Trover  & 
Miller  their  outlays  in  purchasing  and  im- 
proving It" 

Defendant  In  error  calls  our  attention  to 
the  fact  that  a  court  of  equity  disregards 
form,  and  seeks  the  substance  of  the  trans- 
action, and  argues  that  it  is  therefore  im- 
material that  the  title  to  the  land  in  con- 
troversy was  never  in  Bex.  We  are  refer- 
red to  a  numl>er  of  authorities  in  support  of 
this  proposition,  and  find  that  in  each  of 
those  cases,  where  the  court  has  given  the 
matter  any  consideration,  the  party  In  whom 
the  right  of  redemption  was  held  to  exist 
had  some  interest  in  the  real  estate,  legal 
or  equitable,  prior  to  tbe  execution  of  the 
deed  from  the  third  party  to  the  person  held 
to  be  a  mortgagee,  as  in  Carr  t.  Carr,  52  N. 
T.  251,  where  it  is  said:  "It  is  not  material 
that  the  conveyance  should  be  made  by  the 
debtor,  or  by  him  In  whom  the  equity  of  re- 
demption will  ^ist  It  Is  sufficient  if  tbe 
debtor,  and  be  who  claims  to  occupy  the  po- 
sition of  mortgagor,  with  the  right  of  re- 
demption, has  an  interest,  legal  or  equitable. 
In  tbe  premises,  and  the  grantee  of  the  legal 
title  has  and  acquired  such  title  by  the  act 
and  assent  of  the  debtor,,  and  as  a  security 
for  his  debt  Stoddard  v.  Whiting,  46  N.  Y. 
627.  In  the  case  cited  the  plaintiff  sought  to 
redeem  the  premises  from  the  defendant 
who  had  taken  the  title,  upon  paying  a  bal- 
ance due  upon  a  contract  of  purchase  held 
by  the  assignor  of  the  plaintiff,  who  had  en- 
tered under  the  contract  and  paid  a  part  of 
the  purchase  money  before  the  arrangement 
with  the  defendant;  who  took  the  conveyance 
directly  from  tbe  original  vendor."  In  the 
case  at  bar,  at  the  time  of  tbe  execution  of 
the  deed  from  Carr  to  Conkey,  Bex  had  no 
Intwest,  legal  or  equitable,  which  be  could 
assert,  in  the  real  estate;  and,  as  he  had 
nothing  which  could  be  mortgaged,  tile  deed 
in  question  cannot  be  regarded  as  a  mort- 
gage from  him  to  Conkey.  If  Bex's  rights 
under  the  contract  with  Conkey  still  con- 
tinue, they  cannot  be  asserted  by  a  bill  to 
redeem.  His  remedy,  if  any  he  has,  as  to 
which  we  express  no  opinion,  is  by  bill  for 
specific  performance. 

Tbe  judgment  of  the  Appellate  Court  and 
the  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  remanded  to  the  lat- 
ter court  for  such  further  proceedings  as  to 
Justice  and  equity  may  appertain. 

Beversed  and  remanded. 
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PEOPLE  «x  rel.  PARKER  v.  BURNS  et  al.* 
(Supreme  Court  of  Illinois.    Oct.  24,  1904.) 

QUO   WAJEUtARTO— DBAINAOE  DISTBIOT— ORGANI- 
ZATION—PETITION — siGNATUBKa— sur- 

FICIBNCy— KSTOPPBI.. 

1.  In  quo  warranto  against  drainage  commis- 
sioners, an  allegation  in  a  plea  that  there  waa 
presented  to  the  town  clerk  a  petition  address- 
ed to  the  drainage  commissioners,  signed  by 
certain  landowners,  representing  that  they  de- 
sired the  organization  of  a  drainage  district; 
that  the  lands  l^ing  witliin  the  boundaries  of 
the  district  requirea  a  system  of  drainage;  and 
that  said  petition  was  signed  by  a  majority  in 
number  of  the  adult  owners  of  lands  lying  in 
said  proposed  district,  and  that  they  are  the 
owners  in  the  aggregate  of  more  than  one-third 
of  the  lands  lying  in  the  proposed  district,  and 
by  the  owners  of  a  major  part  of  the  lands  and 
who  constitute  one-third  or  more  than  one-third 
of  the  owners  of  the  lands  in  the  proposed  dis- 
trict, etc — snlficiently  alleges  that  the  petition 
was  signed  by  a  majority  in  number  of  the 
adult  owners  of  lands  lyin^  in  the  proposed  dis- 
trict, and  that  they  owned  in  the  aggregate  more 
than  one-third  of  the  lands  lying  therein,  as  re- 
quired by  Kurd's  Rev.  St.  1903,  p.  740,  c.  42, 

2.  In  quo  warranto  against  drainage  commis- 
sioners on  the  ground  that  the  drainage  district 
was  not  lawfully  organized,  the  fact  that  re- 
lator was  present  at  some  of  the  meetings  held 
by  the  drainage  commissioners  and  acquiesced 
in  their  proceedings  does  not  prevent  the  main- 
tenance of  the  quo  warranto  proceeding  in  the 
name  of  the  people,  the  doctrine  of  estoppel  not 
applying  to  a  matter  in  the  nature  of  a  public 
right. 

Error  to  Circuit  Court,  Lee  County;  R.  S. 
Farrand,  Judge. 

Quo  warranto  by  the  people,  on  relation  of 
W.  D.  Parker,  against  Owen  Bums  and  oth- 
ers. From  a  Judgment  quashing  the  writ, 
relator  appeals.    Affirmed. 

This  is  a  writ  of  error  to  the  circuit  court 
of  Lee  county  to  reverse  the  judgment  of 
that  court  In  a  quo  warranto  proceeding  by 
plaintiff  In  error,  against  defendants  in  er- 
ror, to  oust  the  latter  from  the  office  of 
drainage  commissioners.  The  Infomiatlon 
alleges  that  the  defendants  usurped,  and 
were  wrongfully  and  without  lawful  author- 
ity exercising,  the  rights  of  the  offices,  pow- 
ers, and  franchise  of  drainage  commission- 
ers of  District  No.  2  of  the  town  of  Har- 
mon, in  said  Lee  county.  The  grounds  of 
the  petition  are  that  the  drainage  district 
was  not  legally  organized  because  the  orig- 
inal petition  filed  with  the  town  clerk  was 
not  signed  by  a  majority  of  the  adult  per- 
sons owning  land  in  said  proposed  district 
who  were  the  owners  -of  more  than  one-^ 
third  of  the  land  In  the  proposed  district,  or 
by  the  owners  of  a  major  part  of  the  land 
and  who  constitute  one-third  or  more  of  the 
owners  of  the  land  in  said  proposed  dis- 
trict, wherefore  the  district  was  not  legally 
organized,  and  the  defendants  hold  and  ex- 
ecute, without  warrant  of  law,  the  office  of 
drainage  commissioners.  A  demurrer  was 
filed  to  the  information  by  the  respondents, 

•Rehearing  denied  December  1,  IMM. 


and  overruled,  whereupon  they  filed  seven 
pleas,  to  each  of  which  the  relator  demurred, 
and  the  respondents  moved  to  carry  the  de- 
murrer back  to  the  information,  but  that 
motion  was  overruled,  and  the  demurrer  to 
the  pleas,  and  each  of  them,  sustained.  Five 
additional  pleas  were  then  filed,  and  the  sixth 
and  seventh  original  pleas  amended.  The 
relator  moved  to  strike  the  additional  pleas 
from  the  files,  which  was  denied.  He  also 
demurred  to  the  sixth  and  seventh  amended 
pleas,  which  demurrer  being  overruled,  he 
elected  to  abide  by  the  demurrer.  The  re- 
spondents then  moved  the  court  for  Judg- 
ment on  said  pleas,  and  that  the  writ  of  quo 
warranto  be  quashed,  and  that  relator  pay 
the  costs  of  the  snli  which  latter  motion 
was  sustained,  and  Judgment  entered  accord- 
ingly. To  that  Judgment  relator  excepted, 
and  sued  out  this  writ  of  error. 

C.  H.  Wooster,  State's  Atty.,  J.  B.  Lewis, 
and  H.  A.  Brooks,  for  plaintiff  In  error.  F. 
B.  Andrews,  for  defendants  in  error. 

WILKIN,  J.  (after  stating  the  facts).  The 
drainage  district  In  question  was  organized, 
or  attempted  to  be  organized,  under  section 
11  of  chapter  42  of  our  Statutes  (Hurd's  Rev. 
St.  1903,  p.  740).  It  Is  a  well-settled  rule 
of  j>ractlce,  applicable  to  this  action,  that 
defendants  must  either  disclaim  the  office 
which  they  are  charged  with  usurping,  or 
they  must  Justify,  and  that  if  they  Justify 
they  must  show  on  the  face  of  their  plea 
that  they  have  title  to  the  office.  The  sev- 
enth amended  plea,  to  which  relator's  de- 
murrer was  overruled,  is  a  plea  of  Justifica- 
tion, and.  If  the  ruling  of  the  court  upon  the 
demurrer  thereto  was  proper.  Its  Judgment 
must  be  affirmed.  It  is  true  that  no  disposi- 
tion seems  to  have  been  made  of  the  five  ad- 
ditional pleas,  but  no  question  is  here  made 
as  to  that  fact  and,  as  above  stated,  the 
judgment  was  upon  the  demurrer  to  the  sixth 
and  seventh  pleas. 

Counsel  for  plaintief  in  error  say:  "The 
real  question  presented  by  the  record  is,  are 
the  pleas  of  the  defendants  In  error  good 
on  demurrer?"  etc.  In  the  view  we  take 
of  that  question,  It  will  be  unnecessary  to 
consider  or  decide  the  many  other  points 
raised  in  the  argument  of  counsel  for  the 
defendants  In  error,  our  conclusion  being 
that  the  demurrer  to  the  seventh  plea  was 
properly  overruled.  Counsel  for  the  relator 
assume  that  that  plea  did  not  allege  that  the 
petition  to  the  commissioners  for  the  forma- 
tion of  the  drainage  district  was  signed  by 
a  majority  In  number  of  the  adult  owners 
of  lands  lying  in  the  proposed  district,  and 
that  they  owned  in  the  aggregate  more  than 
one-third  of  the  lands  lying  therein,  or  by 
the  owners  of  the  major  part  of  the  lands 
and  who  constitute  one-third  or  more  of  the 
owners  of  lands  therein.  Their  construction 
of  that  plea  Is  that  those  facts  are  only  al- 
leged to  have  been  found  by  the  commis- 
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sioners,  and  do  not  appear  by  direct  allega- 
tion, and  they  say  the  plea  simply  recites 
"the  finding  of  the  commissioners  that  the 
petition  contained  the  signatures  of  a  ma- 
jority of  the  adult  persons  owning  lands  in 
the  proposed  district,"  etc.  We  do  not  agree 
with  this  construction  of  the  plea.  As  ap- 
pears from  the  abstract  filed  by  plaintiff  In 
error  himself  (there  being  an  additional  &h- 
stract  by  the  defendants  in  error),  "amended 
plea  No.  7  alleges  that  upon  October  11, 
1898,  there  was  presented  to  and  filed  with 
the  town  clerk  of  the  town  of  Harmon,  in 
!>aid  county,  a  petition  addressed  to  the  drain- 
it  ge  commissioners  of  said  town,  signed  by 
.Tohn  Gorman  and  other  landowners  in  said 
proposed  district,  representing,  among  other 
things,  that  they  desired  that  a  drainage 
district  might  be  organized,  embracing  the 
lands  therein  described,  for  the  purpose  of 
constructing,  repairing,  and  maintaining 
drains,  embankments,  and  grades  within  said' 
district  for  agricultural  and  sanitary  pur- 
poses, by  special  assessment  upon  the  prop- 
erty benefited  thereby;  that  the  lands  lying 
within  the  boundaries  of  said  proposed  dis- 
trict required  a  combined  system  of  drain- 
age and  protection  from  wash  and  overfiow; 
nnd  that  said  petition  was  signed  by  a  ma- 
jority in  numl)er  of  the  adult  owners  of  lands 
lying  In  said  proposed  district,  and  that  they 
are  the  owners  In  the  aggregate  of  more 
than  one-third  of  the  lands  lying  in  the  pro- 
posed district,  and  by  the  owners  of  a  major 
part  of  the  lands,  and  who  constitute  one- 
third,  or  more  than  one-tliird,  of  the  owners 
of  the  lands  In  the  proposed  district;  and 
praying  that  the  said  drainage  commission- 
ers would  proceed  and  cause  said  drainage 
district  to  be  organized."  The  abstract  also 
shows  that  the  plea  set  out  the  various  steps 
taken  by  the  landowners  and  the  commis- 
sioners, as  provided  by  the  statute,  in  the 
organization  of  the  district  It  will  thus  be 
seen  that  the  plea  does  allege  that  It  was 
signed  by  the  requisite  number  of  landown- 
ers, as  required  by  section  11  of  the  statute. 
It  further  alleges  that  on  October  11,  1898, 
the  town  clerk  notified  the  commissioners  of 
the  filing  of  said  petition,  posted  notices,  etc., 
as  required  by.  section  12,  and  that  a  meet- 
ing of  the  commissioners  would  be  held  at 
his  oflSce.  on  the  20th  day  of  October  fol- 
lowing, for  the  purpose  of  organizing  the 
district.  It  then  recites  that  on  the  latter 
date  (October  20th),  in  pursuance  of  said  no- 
tice, the  commissioners  met  at  the  town 
clerk's  office  for  the  purpose  of  considering 
the  petition  and  for  a  hearing  of  the  matters 
Involved  therein;  "that  the  town  clerk  laid 
before  the  commissioners  the  petition,  which 
w^as  alleged  to  be  signed  by  the  required 
numt)er  of  landowners,  as  provided  by  law"; 
and  then  follows  the  allegation:  "And  the 
said  commissioners  did  examine  and  con- 
sider the  papers  laid  before  them,  and  did 
bear  the  evidence  of  the  witnesses  produced 
before  them,  and  the  afiidavlt  of  two  of  the 


petitioners  who  were  credible  persons,  and 
became  satisfied  in  the  premises  that  all  the 
statements  In  said  petition  were  true,  did  so 
find,  and  did  find  in  favor  of  said  petition, 
and  did  reduce  their  finding  to  writing,  and 
did  sign  and  seal  the  same,  and  file  their 
said  finding  with  the  said  town  clerk,  with 
the  other  papers  In  the  case."  In  other 
words,  the  plea,  on  -its  face,  alleges  that  the 
petition  was  signed  by  the  required  number 
of  landowners  in  the  proposed  district,  and 
that  upon  the  hearing,  as  provided  in  section 
13  of  the  act,  the  commissioners  found  that 
allegation  to  be  true. 

We  are  unable  to  perceive  upon  what  the- 
ory the  objection  to  the  seventh  plea  can 
lie  sustained  and  it  held  insufficient  as  a  plea 
of  Justification.  It  may  be  conceded  that,  if 
the  plea  showed  nothing  but  the  finding  of 
the  commissioners  as  to  the  number  of  land- 
owners who  signed  the  petition,  It  would  be 
bad  on  demurrer  as  a  plea  of  justification, 
because  it  would  then  be  simply  a  finding 
unsupported  by  allegation.  In  which  case  the 
authorities  cited  by  counsel  in  their  argu- 
ment would  be  in  point;  but,  as  before  stated, 
this  plea  Is  not  subject  to  that  objection,  and 
we  think  the  court  below  properly  overruled 
the  demurrer  thereto. 

The  sixth  plea  sets  out  the  various  steps 
In  the  organization  of  the  district,  as  In  the 
seventh,  and  then  alleges  that  the  relator, 
W.  D.  Parker,  was  present  at  some  of  the 
meetings  held  by  the  drainage  commission- 
ers, and  acquiesced  in  their  proceedings  to 
such  an  extent  that  he  is  estopped  from  main- 
taining this  action  questioning  the  legality 
of  the  organization  of  the  district,  the  theory 
of  the  plea  being  that  this  proceeding  Is  not 
for  the  benefit  of  the  public,  but  for  that  of 
the  relator  individually.  The  Information  Is 
in  the  name  of  the  "People  of  the  State  of 
Illinois,"  filed  by  the  State's  Attorney,  on 
the  relation,  etc.  The  public  at  large  is 
therefore,  upon  the  face  of  the  information, 
Interested  in  the  drainage  district,  it  being 
a  public  corporation.  Payson  v.  People,  175 
111.  267,  51  N.  E.  688.  The  Attorney  General 
or  State's  Attorney  may  file  an  information 
on  behalf  of  the  people  where  the  interests 
of  the  public  are  involved,  and  lapse  of  time 
constitutes  no  bar  to  such  a  proceeding.  The 
doctrine  of  estoppel  does  not  apply  to  a  mat- 
ter In  the  nature  of  a  public  right,  and  the 
state  is  not  embraced  within  the  statute  of 
limitations  unless  specially  named,  and,  by 
analogy,  does  not  fall  within  the  doctrine  of 
estoppel.  Pe<^le  v.  Gary,  196  III.  310,  63  N. 
E.  749.  In  the  organization  of  the  district 
in  question  the  public  was  interested,  and 
could  not  be  estopped  from  filing  an  Infor- 
mation to  question  the  legality  of  its  organi- 
zation merely  because  of  the  individual  con- 
duct of  the  relator,  and,  as  we  have  seen, 
there  is  nothing  in  the  record  to  show  that 
the  information  as  filed  was  for  the  private 
and  exclusive  benefit  of  the  relator. 

We  are  of  the  opinion,  therefore,  that  the 
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demurrer  to  tbe  rixth  amended  plea  abonld 
bave  been  sustained.  The  serenth  plea,  how- 
ever, as  a  plea  of  jnstlflcation,  being  sofS- 
dent,  the  overmllng  of  the  demurrer  to  the 
sixth  worked  no  injury  to  the  relator.  The 
judgment  of  the  circuit  court  must  therefore 
be  af&rmed. 
Judgment  afDrmed. 


(ZU  HL  ta.} 

CHICAGO  &  B.  L  B.  CO.  et  al.  t.  C000IN8. 

(Supreme  Court  of  Illinois,  Oct  24,  1904.    On 
Rehearing,  Dec.  7.  1904.) 

RArLROADS— IRJTTBIES  AT  CKOSSIHOS— IRSTKITO- 
TIONB— APPBAL  QUESTIONS  ROT  BAISED  III 
APPBIXATE  COUBT— BIQHT  TO  SEVIBW. 

1.  A  point  not  made  In  .the  Appellate  Court 
canDot  De  oonaidered  on  appeal  in  the  Supreme 
Court. 

'^.  Where  a  railway  company  in  an  action  tor 
personal  injuries  sustained  by  being  struck  by 
a  train  requested  an  instruction  that  plaintiO! 
could  not  recover  unles*  he  was  using  reason- 
able care  (or  bis  safety  "at  the  time  of  the  ac- 
cident," it  cannot  coraplain  of  the  court's  use 
of  tbe  words  "immediately  before  and  at  the 
time  of  the  accident"  on  tbe  ground  that  the 
words  uKed  by  the  court  restricted  the  jury  to 
a  conaideration  of  plaintifTs  conduct  only  after 
he  had  placed  himself  in  a  dangerous  position. 

S.  An  instruction,  in  an  action  against  a  rail- 
way company  for  personal  injuries  sustained  by 
being  struck  by  a  train  at  a  street  crossing,  that 
plaintiff  could  not  recover  if  he  failed  to  use 
reasonable  care  "to  ascertain  whether  any  train 
was  approaching"  before  be  entered  on  the 
trark,  was  properly  refused  l)ecause  it  was  apt 
to  mislead  the  jury  by  empbasizing  the  duty  of 
plaintiff  with  regard  to  tbe  exercise  of  due  care, 
thrreby  drawing  the  jury's  attention  to  par- 
ticular facta. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Domtnick  Coggins  against  tbe 
Chicago  A  Eastern  Illinois  Railroad  Compa- 
ny and  another.  From  a  Judgment  of  the 
Appellate  Court  affirming  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

This  was  an  action  on  the  case,  bronght  in 
the  superior  court  of  Cook  county  on  October 
20.  1899,  by  Dominick  CoKRins,  appellee,  against 
the  Chicago  &  Eastern  Illinois  Railroad  Com- 
pany and  the  Chicago  ft  Western  Indiana  Rail- 
road Company,  the  appellants,  to  recover  for 
personal  injuries  received  by  Coggins  from  l>e- 
ing  struck  by  a  locomotive  attached  to  a  train 
of  cars  and  belonging  to  and  operated  by  the 
first  above  named  railroad  company.  The  track 
on  which  the  engine  and  cars  were  being  run  at 
the  time  of  the  injury  belonged  to  the  last  above 
named  railroad  company,  and  it  was  made  a 
defendant  on  the  theory  that  it  was  liable  for 
tbe  injury  because  it  was  the  lessor  of  the  com- 
pany whose  engine  and  cars  inflicted  that  injury. 

Tlie  accident  occurred  at  the  intersection  of 
Root  street,  an  east  and  west  street  in  Chica- 
go, with  tbe  railroad  track  above  referred  to. 
Tbere  are  also  a  number  of  other  parallel  rail- 
road truc-ltg  at  this  place,  running  north  and 
south.    Tbe  three  eastern  tracks  are  known  as 
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the  "Pennsylvania  inclsa."  Immediately  west 
of  them  are  the  tracks  of  the  Chicago  &  West- 
em  Indiana  Railroad  Company,  referred  to  as 
the  "Indiana  tracks."  These  are  four  in  num- 
ber. The  one  farthest  east  is  used  for  north- 
bound passenger  trains,  the  one  next  west  for 
south-bound  passenger  trains,  and  the  other  two 
for  freight  trains.  West  of  these  Indiana  tracks 
are  the  Wabash  tracks,  there  being  four  or  five 
of  them.  An  ordinary  railroad  gate  is  located 
immediately  west  of  the  Indiana  traclu,  being 
between  those  tracks  and  the  Wabash  tracks. 
The  same  kind  of  gate  is  also  located  immedi- 
ately east  of  the  Pennsylvania  tracks.  The  en- 
tire surface  of  Root  street  at  this  intersection  is 
covered  with  planks.  There  are  also  sidewalks 
on  the  north  and  south  sides  of  tbe  street  cross> 
ing  the  traclis.  There  is  no  depot  or  ticket  office 
there,  and  no  tickets  are  sold  from  that  point. 
About  600  feet  north  of  Root  street  tiaere  is  a 
surface  crossing  with  the  tracks  of  another  rail- 
road. This  again  occurs  at  a  point  937  feet 
north  of  Root  street  The  evidence  tends  to 
show  that  all  north-bound  passenger  trains  run- 
ning on  the  Indiana  tracks  stop  at  Root  street 
and  take  on  and  discharge  passengers,  but  that 
south-bound  trsins  do  not  stop  there.  Tbe  tes- 
timony of  appellants  was  to  the  effect  that  the 
north-bound  trains  stopped  at  this  point  oo  ac- 
count of  the  two  crossings  with  the  tracks  north, 
which  are  above  referred  to,  and  not  for  the  pur- 
pose of  receiving  or  discharging  passengers:  that 
no  signals  were  tiiere  given  by  any  member  of 
the  train  crew  to  the  engineer  to  start  the  train; 
and  that  when  persons  did  get  on  there  fares 
were  collected  from  the  last  preceding  station 
to  the  destination  of  tbe  passenger. 

The  evidence  tends  to  show  that  on  the  morn- 
ing of  September  0,  1809,  appellee  left  Klanley's 
Empire  House,  where  he  was  working,  to  eo  to 
the  Polk  Street  Depot  to  meet  his  sistf>r-iii-Uw, 
who  was  expected  to  arrive  on  a  train  al>out 
730  o'clock  that  morning.  He  rode  on  a  street 
car  going  east  until  he  reached  the  rsilmsd 
tracks  above  mentioned.  He  then  saw  a  north- 
bound passenger  train,  belonging  to  the  Cbirsgo 
ft  ESastern  Illinois  Railroad  Company,  standing 
across  Root  street  the  engine  being  north  and 
the  last  coach  south  of  that  street.  He  left  the 
street  car,  and  walked  across  the  Wabash  trncks 
in  a  southeasterly  direction  until  he  en  me  (o  the 
south  sidewalk,  and  then  proceeded  east  on  that 
sidewalk  across  the  two  freisht  tracloi  of  the 
Indiana  Railroad  Company.  VVhile  crosning  the 
third  track  from  the  west  a  south-bound  pas- 
senger train  belonging  to  the  Chicago  ft  F'n<:ri>rn 
Illinois  Railroad  Company  struck  him,  inflirting 
tbe  injuries  complained  of  in  tbis  suit,  lie  tes- 
tified that  when  he  left  Flanley's  Empire  i louse 
he  intended  to  go  to  the  Root  street  ruilroad 
crossing  and  take  a  train  to  tbe  Polk  Street  De- 
pot; that  when  he  left  the  street  car  he  started 
across  the  tracks  to  lioard  the  north-bound  train, 
which  was  standing  there,  and  which  belonired 
to  the  last-mentioned  railroad  company.  1'be 
evidence  tends  to  show  that  this  north-bound 
train  stopped  several  minutes  on  this  occasion 
while  persons  were  getting  off  and  on  tbe  cars, 
and  that,  bad  appellee  not  been  struck  by  tbe 
southrlx>und  train,  he  would  have  had  ample 
time  to  board  the  north-bonnd  train,  as  he  testi- 
fied It  was  his  intention  to  do.  Tbe  evidence  al- 
so tends  to  show  that  the  gates  west  of  tbe  In- 
diana tracks  were  open  at  the  time  appellee 
went  upon  those  tracks  and  also  at  the  lime  h« 
was  struck,  and  further  tends  to  show  that  the 
l>ell  was  not  ringing,  and  that  the  whistle  was 
not  blown  until  just  as  the  engine  suuck  appel- 
lee. Coggins  testified  that  before  going  upon 
the  tracks  he  looked  both  aortk  and  aouth  for 


Digitized  by 


Google 


in.) 


OHIOA0O  &  B.  L  B.  GO.  ▼.  OOGQiNS 


877 


tpproachinc  trahia,  and  saw  none,  but  that  he 
£d  not  look  north  again  after  he  had  passed 
within  the  west  gate;  that  aJtfaough  his  senses 
of  sight  and  hearing  were  exceptionally  good,  he 
received  no  warning  of  the  approadi  of  the 
train. 

At  the  close  of  the  evidence  for  the  plaintiff 
the  defendants  moved  the  court  to  give  an  in- 
struction, in  writing,  directing  the  jury  to 
return  a  verdict  for  the  defendants.  The  mo- 
tion was  denied,  and  the  instruction  refused. 
At  the  close  of  all  the  evidence  a  similar  mo- 
tion was  made  and  instruction  offered,  with  the 
-same  result  The  jury  returned  a  verdict  for 
$12,600  in  favor  of  the  plaintiff,  on  which  Jndg> 
ment  was  subsequently  rendered,  motions  for  a 
new  trial  and  in  arrest  of  judgment  having  been, 
respectively,  overruled.  The  cause  was  taken  to 
the  Appellate  Court  for  the  First  District, 
where  the  judgment  of  the  superior  court  was 
affirmed,  and  appellants  now  appeal  to  this 
•court. 

The  cause  was  tried  upon  counts  of  the  dec- 
laration numbered  5,  6,  and  7.  The  fifth  chai^ 
ses  a  violation  of  the  statutory  duty  to  ring  the 
bell  or  sound  the  whistle  as  the  south-bound 
tr^n  approached  Root  street.  The  sixth  char- 
ges that  the  Chicago  &  Eastern  Illinois  Rail- 
road Company  habitually  stopped  its  north- 
bound passenger  trains  at  the  Root  street  cross- 
ing and  habitually  received  and  discharged  pas- 
•sengers  there,  and  that  in  violation  of  its  duty 
to  intending  passengers  it  carelessly  and  negli- 
gently ran  the  south-bound  train  over  the  cross- 
ing upon  a  track  next  to  and  parallel  with  the 
track  upon  which  the  north-bound  passenger 
train  was  standing.  The  seventh  count  charges 
that  the  negligence  consisted  in  failing  to  kepp 
the  tracks  next  to  the  standing  train  free,  from 
moving  locomotives,  and  in  negligently  running 
the  south-bound  train  past  the  standing  train 
at  a  high  rate  of  speed. 

Oalboun,  Ljford  ft  Sheean,  for  appellants. 
James  W.  Duncan,  C.  Le  Roy  Brown,  and 
Charles  J.  Gould,  for  appellee. 


SCOTT,  J.  (after  stating  the  facts).  Ap- 
pellants first  contend  that  under  their 
twelfth  instruction  which  was  given  to  the 
Jury  the  court  conditioned  the  right  of  plalu- 
tUI  to  recover  herein  upon  the  existence  of 
the  relation  of  carrier  and  passenger  be- 
tween the  parties,  thus  limiting  the  Issues 
to  be  decided  by  the  Jury;  that  there  Is  no 
evidence  In  the  record  tending  to  show  such 
relation,  and  for  that  reason  the  judgment 
should  be  reversed.  Appellee,  having  .ob- 
tained leave,  filed  In  this  court  a  certified 
copy  of  appellants'  brief  and  argument  in 
the  Appellate  Court  It  appears  therefrom 
that  this  point  was  not  made  In  that  court; 
consequently  It  cannot  be  considered  here. 

Appellants  also  question  the  action  of  the 
circnit  court  In  modifying,  and  In  giving  as 
modified,  their  eleventh  instruction,  and  in 
refusing  tbelr  fourteenth  and  fifteenth  in- 
atractions.  The  eleventh  Instruction,  as  re- 
quested, read  as  follows: 

'^be  plalntUI  cannot  recover  In  this  case 
unless  It  is  proved  by  a  preponderance  of 
the  evidence  not  only  that  the  defendants 
were    guilty    of    the    negligence    diarged 


against  them  In  tb«  plalntlCs  declaration,  or 
some  count  thereof,  but  'that  Cogglns  was 
ofling  reasonable  care  for  bis  safety  at  the 
time  of  the  accident;  and  if  the  Jury  shall 
find  from  the  evidence  that  Cogglns  did  not 
nse  reasonable  care  to  atoertain  lohether 
any  train  was  approaching  from  the  north 
and  careleuly  placed  himeelf  on  or  alongside 
of  the  track  on  tohich  the  toutJirbound  train 
toat  running  lo  near  to  it  at  to  expose  Mm- 
telf  to  the  danger  of  heing  struck  by  tfte  said 
train,  or  carelessly  stepped  in  front  of  said 
train  as  it  fiad  almost  reached  him,  then  the 
plaintiff  cannot  recover,  and  their  verdict 
sliould  be  for  the  defendants." 

The  court  modified  the  instruction  by 
striking  out  the  portion  italicized  and  Insert- 
ing In  Hen  thereof  the  following:  "Or  or- 
dinary care  for  his  own  safety  Immediately 
befwe  and  at  the  time  of  the  accident  com- 
plained of,  then  the  plalntlfl  cannot  recover, 
and  their  verdict  should  be  for  the  defend- 
ants," and  gave  the  instruction  so  modified 
to  the  jury.  It  Is  not  urged  that  there  was 
error  in  giving  the  instruction  as  modified, 
except  It  Is  said  that  the  use  of  the  term 
"Immediately  before  and  at  the  time  of  the 
accident"  restricted  the  jury  to  a  consider- 
ation of  the  conduct  of  the  plaintiff  only  aft- 
er be  had  placed  himself  in  a  dangerous  po- 
sition, and  would  lead  them  to  disregard  his 
conduct  prior  thereto,  even  though  the  evi- 
dence showed  that  he  was  guilty  of  negli- 
gence in  bavlng  placed  himself  In  a  posi- 
tion of  danger.  As  appellants  used  the  ex- 
pression "at  the  time  of  the  accident,"  in 
drawing  the  first  part  of  the  instruction,  to 
specify  the  period  during  which  Cogglns  was 
required  to  nse  reasonable  care,  they  are  not 
In  a  position  to  urge  this  objection.  But  the 
point  is  without  merit. in  any  event  Lake 
Shore  &  Michigan  Southern  Railway  Co.  v. 
John^n,  135  IIL  641,  26  N.  B.  610;  Cleve- 
land, Cincinnati,  Chicago  &  St  Louis  Rail- 
way Co.  V.  Keenan,  190  111.  21T,  60  N.  B.  107. 
Appellants  contend,  however,  that;  as  given, 
this  Instruction  is  a  mere  abstract  proposi- 
tion of  law,  and  that  there  was  error  in 
modifying  It,  because  they  were  en^tled  tO' 
have  the  principle  therein  stated  applied  to 
the  facts  of  the  case,  and  to  have  the  jury's 
attention  directed  to  the  plaintlfTs  failure 
"to  take  any  means  to  ascertain  whether  any 
trains  were  approaching  before  appellee  en- 
tered upon  the  track";  and  it  Is  urged  that 
appellants  had  the  right  to  have  the  jury 
pass  upon  the  question  whether  appellee  used 
reasonable  care  to  ascertain  whether  any 
train  was  approaching  from  the  north,  and 
that  they  were  entitled  to  an  Instruction 
calling  the  attention  of  the  jury  to  the  fact 
that  It  was  the  duty  of  appellee,  not  merely 
to  use  reasonable  care  "to  avoid  Injury  by 
the  train  after  discovering  Its  approach,  but 
also  to  exercise  reasonable  and  ordinary  care 
to  ascertain  whether  any  such  train  was  ap- 
proaching." We  are  Inclined  to  the  view 
that  this  inatructlon,  as  requested,  violates 


Digitized  by 


Google 


878 


T2  NORTHEASTEBN  BEPORTEB. 


on. 


the  rale  that  '%n  Instmctlon  should  not 
draw  the  attention  of  the  Jury  to  particular 
facts."  Chapman  t.  Cawrey,  BO  111.  512; 
Drainage  Ckim'ra  T.  IlUnols  Central  Railroad 
Co..  158  111.  353,  41  N.  B.  1073.  It  was  apt  to 
mislead  the  Jury  by  emphasizing  the  duty  of 
plaintiff  with  regard  to  the  exercise  of  da* 
care  to  avoid  danger  from  the  particular 
train  approaching  from  the  north  as  he 
crossed  the  tracks  toward  the  north-bound 
train.  It  was  his  duty  to  exercise  reason- 
able care  for  his  personal  safety.  His  mind 
would  natorally  be  intent  upon  reaching  the 
north-bound  train  and  entering  it  in  safety 
before  it  began  moving.  Trains  might  pass 
either  north  or  south  upon  the  tracks.  Teams 
and  vehicles  of  various  kinds  might  come 
upon  the  crossing.  It  was  bis  duty  to  use 
reasonable  care  to  avoid  danger  from  trains 
passing  in  either  direction  and  from  every 
other  agency  from  which  injury  might  be  re- 
ceived, and  it  would  have  been  proper  to 
have  so  instructed  the  Jury;  but  to  call  their 
attention  particularly  to  his  duty  to  exercise 
such  care  to  ascertain  whether  any  train  was 
approaching  from  the  north  was  to  call  their 
attention  to  the  fact  that,  if  he  had  stopped 
as  soon  as  be  came  upon  the  Chicago  &  West- 
em  Indiana  tracks,  and  turned  and  looked 
to  the  north,  he  could  have  seen  the  approach- 
ing train,  and  avoided  injury,  and  might 
have  led  the  Jury  to  conclude  that  a  failure 
to  take  that  course  would  necessarily  bar  a 
recovery. 

In  Chicago,  Bdrlington  A  Quincy  Railroad 
Co.  T.  Ounderson,  74  111.  App.  356,  it  was  held 
that  an  instruction  was  erroneous  which  ad- 
vised the  Jury  that  a  person  going  upon  a  rail- 
road track  "must  look  both  ways,  listen  for 
trains,  and  avoid  being  injured  by  them,  If 
he  can  do  so  by  the  exercise  of  reasonable 
can  and  caution."  The  case  came  to  this 
court,  where  the  Judgment  of  the  Appellate 
Court  was  affirmed  in  Chicago,  Burlington 
tc  Quincy  Railroad  Co.  t.  Gunderson,  174  111. 
495,  51  N.  Bi.  70S.  We  regard  the  iostruction 
under  consideration  there  and  the  one  now 
before  us  as  alike  in  principle. 

No  error  was  committed  in  refusing  the 
fourteenth  and  fifteenth  instructions  asked 
by  appellants,  as  each  was  objectionable  in 
the  same  respect  as  was  the  eleventh  in  lt> 
original  form. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 

On  Rehearing. 

SCOTT,  3.  Appellants  now  insist  that  their 
eleventh  instruction,  as  requested,  is  in  sub- 
stance identical  with  appellant's  twelfth  in- 
struction in  C.  0.  Ry.  Co.  v.  O'Donnell,  208 
111.  267,  70  N.  B.  294,  477.  the  refusal  of 
which  was  in  that  case  held  to  be  error.  We 
are  entirely  satisfied  with  the  views  there  ex- 
pressed relative  to  that  Instruction,  but  the 
one  now  before  us  is  materially  different.  The 
instruction  in  the  0'I>onneil  Case  submitted  to 
the  Jury  the  question  whether  ordinary  care 
required  the  party  injured  to  ascertain  before 
goiug  upon  die  track  whether  a  car  was  op- 


eroachlng,  and  the  questkn  whether,  before  go- 
ig  upon  the  track,  he  could,  by  the  exercise 
of  ordinary  care,  have  ascertained  whether  • 
car  was  approaching.  The  Instmction  now  be- 
fore OS  omits  l>oth  of  these  proiMMitioDS.  In  the 
case  in  208  III.,  70  N.  B.,  the  histructioh  sub- 
mitted to  the  Jury  for  their  consideration  every 
question  necessary  to  be  decided  in  determin- 
ing whether  the  party  injured  had  exercised 
due  care.  The  Instruction  here  does  not  submit 
every  such  question,  and  is  objectionable  be- 
cause it  directs  the  attention  of  the  Jury  par- 
ticulariy  to  thoee  facts  upon  which  the  ques- 
tions  which  it  does  submit  arise.  Tha  petltiM 
(or  rehearing  will  be  denied. 
Rehearing  denied. 


Oil  in.  no 

OLOS  T.  KELLY.* 
(Supreme  Court  of  Illinois.     Oct  24,  1901) 

BUBNT  BCCOBDS  ACT^-PETITIOR  IN  SUIT  UNDER 
■TikTDTB  ISSUES— TAX  DEED — VALIDITY— BUS- 
DBR  or  PBOOr— SBTTINQ  ABIDS  DBBO— BBCOV- 
■BT  or  PATHKHTS. 

1.  A  petition  setting  forth  the  description  ti 
eertain  land,  and  the  character  and  extent  of 
the  estate  claimed  therein  by  petitioner,  sod 
from  whom,  when,  and  by  what  mode  he  de- 
rived his  tide  thereto,  and  that  the  records  pe^ 
taining  to  the  title  bad  been  destroyed  by  fire 
on  October  8  and  0,  1871,  and  alleging  that  G. 
claimed  to  have  some  interest  in  the  premises, 
ttiat  petitioner  knew  of  no  other  person  having 
or  daiming  any  interest,  saaUng  O.  a  defend- 
ant together  with  "all  whom  it  may  oonoern," 
and  praying  that  he  lie  enjoined  and  restrained 
from  clouding  petitioner's  title,  was  on  iu  face 
a  petition  under  the  burnt  records  act  (Hard's 
Rev.  St  1903,  p.  1484,  c.  115). 

2.  Where  the  deeds  in  a  chain  of  titie  are  de- 
stroyed by  fire,  an  action  may  be  maintained  un- 
der the  burnt  records  act,  though  questions  as 
to  tiUe,  Involving  tax  deeds  subseouent  to  the 
destruction  of  the  records,  are  involved. 

3.  In  proceedings  under  the  burnt  records  act 
(Kurd's  Rev.  St  1903,  p.  1484,  c.  115),  the  bold- 
er of  a  tax  title  who  is  made  a  defendant  has 
the  burden  of  showing  the  validity  of  his  title, 
if  he  asserts  its  validity. 

4.  In  a  suit  under  the  burnt  records  act 
(Hurd's  Rev.  St  1903,  p.  1484,  c  115),  the 
validity  of  a  tax  title  held  by  defendant  was 
sot  shown  by  the  mere  introduction  of  the  deed. 

6.  Hurd's  Rev.  St  1903,  c.  120,  {  224,  provides 
that  the  holder  of  a  tax  deed,  even  though  hia 
title  be  invalid,  if  his  deed  be  set  aside  sa  a 
elond,  is  entitled,  as  a  condition  precedent  to 
such  action,  to  "receive  all  taxes  and  legal  oasts 
together  with  all  penalties  as  provided  by  law 
which  it  shall  appear  he  has  properly  paid  in 
procuring  the  deed."  In  a  suit  under  the  burnt 
records  set  (Hurd's  Rev.  St  1903.  p.  1484.  c. 
116),  defendant  claimed  under  a  tax  deed,  and 
he  stated  that  he  purchased  the  premises  is 
qrestion  at  a  tax  sale,  and  that  he  paid  a  ce^ 
tain  sum  at  that  sale.  It  appeared  that  other 
property  was  sold  at  the  same  sale  and  on  the 
same  day,  and  that  he  was  a  holder  of  a  cer- 
tificate of  sale  of  such  other  property  at  the 
time  of  the  execution  of  the  tax  deed.  BtU, 
that  sudi  evidence  was  insufficient  to  ^ow  tbt 
amount  properly  paid. 

6.  In  a  suit  under  the  burnt  records  set 
(Hurd's  Rev.  St  1903,  p.  1484,  c  113),  where 
petitioner  seeks  to  have  a  tax  deed  running  to 
a  defendant  set  aside,  and  the  holder  of  the  tax 
deed  does  not  attempt  to  show  that  his  titie  ii 
valid,  but  merely  offers  in  evidence  his  tax  deed, 
if  he  desirei  to  bo  reimbursed  for  money  prop' 

■Rehearing  denied  December  S,  1904. 

f  a.  See  ascard^  vol,  4a,  Osat.  Dig.  H  1^  A 
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erly  paid  out  in  procnrin);  the  de«d  under  Hurd'a 
Rrv.  St.  1903,  a  120,  i  224  (proTidin|r  that  the 
holder  of  a  tax  deed,  if  it  is  set  aside,  is  en- 
titled to  receive  all  taxes,  etc.,  which  he  has 
properly  paid  in  procuring  the  deed),  he  must 
prove  Uie  amount 

Appeal  from  Circuit  Court,  Cook  County; 
J.  W.  Mack,  Judge. 

Suit  by  Dennis  Kelly  against  Jacob  Olos. 
From  a  decree  in  favor  of  complainant,  de- 
fendant appeals.    Affirmed. 

Dennis  Kelly,  the  appellee,  filed  his  peti- 
tion on   November  19,   1901,  In  the  circuit 
court  of  Cook  county,  to  establish  and  con- 
firm title  in  him  to  certain  lots  in  the  city  of 
Ohicago   under  the  act  of  the   Legislature 
commonly  referred  to  as  the  "Burnt  Records 
Act"  (Hurd's  Kev.St  1903,  p.  1484,  c.  115),    The 
petition,  after  setting  forth  the  description  of 
the  lots,   the  character  and  extent  of  the 
estate  claimed  by  the  petitioner,  and  from 
whom,  when,  and  by  what  mode  he  derived 
his  title  thereto,  and  that  tbe  records  per- 
taining to  the  title  had  been  destroyed  by 
fire  on  October  8  and  9,  1871,  alleges  that 
Jacob  Olos  claims  to  have  some  Interest  in 
said  premises,  and  that  petitioner  knows  of 
no  other  persons  having  or  claiming  any  In- 
terest tbereln  by  reason  of  the  destruction 
of  the  records.     The  petition  makes  Jacob 
Glos  a  party  defendant,  together  with  "all 
whom  it  may  concern,"  and  prays  that  Olos 
be  enjoined  and  restrained  from  clouding 
or  attempting  to  cloud  the  title  of  petitlpner 
to  the  lots  aforesaid,  and  that  such  injunc- 
tion be  by  decree  made  perpetual;   that  a 
decree  be  entered  removing  any  such  cloud 
or  clouds,  and  establishing  petitioner's  rights 
and  interests,  and  determining  the  title  to 
said  lots  to  be  in  petitioner  In  fee  simple, 
and  that  petitioner's  title  be  established  and 
confirmed  as  against  the  defendants  and  all 
others.     Jacob  Olos  demurred  to  the  peti- 
tion.   The  demurrer  was  overruled,  and  he 
answered,  setting  up  a  sale  of  the  lots  to 
blm  on  October  1,  1897,  for  delinquent  taxes 
of  1896,  and  a  deed  to  him  to  said  lots  from 
the  county   clerk   on   September   19.   1900. 
The  petitioner  replied  to  the  answer.    The 
cause  was  referred  to  the  master,  who  took 
evidence  and  reported  to  the  court  that  Glos 
bad  offered   no  testimony  to  establish  the 
ralldlty  of  his  tax  deed,  or  to  prove  that 
the  provisions  of  the  statute  had  been  com- 
plied with  in  obtaining  the  same;   that  the 
evidence  will  not  Justify  a  finding  that  Glos 
paid  $82.56  for  the  lots  In  question  at  the  tax 
sale,   but  that   he  paid   subsequent   taxes, 
which,  with  iBterest,  amount  to  $34.38,  and 
also   paid   $17.65   for  Issuing  his  tax  deed, 
bat   that  the  deed  Includes  other  premises. 
A  decree  was  thereupon  entered  by  the  court 
finding  the  material  allegations  of  the  pe- 
tltloii  proved,  that  Glos  Is  not  entitled  to  be 
reimbursed  on  account  of  the  $17.65  paid  for 
Issning  the  tax  deed,  and  that  there  Is  no 
evidence  that  he  paid  $82.56,  or  any  other 
siun,   for  the  premises  at  the  tax  sale.     It 


adjudges  petitioner  to  be  seised  of  the  prem- 
ises In  fee  simple,  and  orders  that  bis  title 
be  confirmed  and  established.  It  also  ad- 
Judges  the  tax  deed  to  be  null  and  void  as 
to  the  lots  in  question,  and  orders  It  can- 
celed as  to  that  property.  The  clerk  Is  or- 
dered to  pay  $36.86,  being  $34.38  taxes  paid, 
with  Interest,  which  has  been  deposited  with 
him  by  the  petitioner,  to  Olos  on  demand, 
and  Olos  is  decreed  to  have  no  further  In- 
terest In  the'  lots  by  virtue  of  the  payment 
of  taxes  by  him. 

The  only  evidence  In  the  record  concern- 
ing the  amount  paid  at  the  sale  for  taxes  Is 
the  testimony  of  Jacob  Glos,  who,  after  stat- 
ing that  he  .purchased  the  lota  In  question  at 
a  tax  sale  held  on  October  1,  1887.  said,  "I 
paid  at  that  sale  $82.56." 

This  appeal  Is  prosecuted  from  the  circuit 
court  by  Olos,  who  contends,  flrsi;  that  the 
petition  herein  Is,  in  effect,  a  bill  to  remove 
a  cloud  from  the  title,  and  that  therefore 
the  court  erred  In  holding  that  the  burden 
of  proof  was  on  him  to  show  the  validity 
of  bis  tax  deed;  and,  second,  tliat  the  de- 
cree Is  erroneous  in  not  ordering  appellee  to 
reimburse  appellant  by  the  payment  of 
$82.56,  with  legal  Interest,  for  the  money 
paid  by  the  latter  for  the  lots  at  the  tax 
sale  on  October  t,  1887. 

Jacob  Olos  (John  R.  O'Connor,  of  counsel), 
pro  se.  Rogers  &  Mahoney  and  Chilton  P. 
Wilson,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  The 
petition  herein  indicates  on  its  face  that  It 
Is  filed  under  the  burnt  records  act  (Hurd's 
Rev.  St.  1903,  p.  1484,  c.  116).  Appellant 
contends  that  this  is  a  mere  pretense,  and 
that  It  Is  In  fact  a  bill  to  set  aside  his  tax 
title  as  a  cloud  upon  the  title  of  petitioner, 
and  refers  us  to  the  case  of  Gage  v.  Mc- 
Laughlin, 101  III.  155.  In  that  case  the  only 
persons  named  as  defendants  wexe  Gage,  the 
owner  of  the  tax  title,  and  the  widow  and 
heirs  of  Andrew  Cook.  The  latter  had  con- 
veyed the  property,  after  the  destruction  of 
the  records,  by  mortgage,  which  had  heen 
foreclosed  and  passed  to  a  deed  through 
which  petitioner  took  title.  No  person  was 
defendant  as  to  whom  any  relief  could  be 
had  in  reference  to  links  in  the  chain  of 
title,  the  records  of  which  had  been  de- 
stroyed. This  case  is  materially  different. 
The  petitioner  avers  that  he  is  the  owner 
of  the  title  in  fee  simple,  holding  through 
Thomas  A.  Hill,  who  was  the  owner  of  the 
property  at  the  time  of  the  destruction  of  the 
records  on  October  9.  1871;  that  said  Hill 
held  title  through  sundry  mesne  conveyan- 
ces, a  part  of  which  are  particularly  describ- 
ed, from  the  government  of  the  United 
States,  the  record  of  all  which  conveyances 
were  destroyed  by  fire  on  the  date  last  men- 
tioned. Petitioner  seeks  to  have  his  title 
established  and  confirmed,  and  makes  de- 
fendants "ail  whom  it  may  concern"  and 
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Jacob  Glos.  It  I>  apparent  that  petittoner 
did  sot  have  a  perfect  title  of  record  on 
accout  of  the  destmctlon  of  the  recoida, 
and  It  was  therefore  proper  for  him,  npon 
requisite  proof,  which  be  made,  to  have  blB 
title  establlBbed  and  confirmed  in  this  pro- 
ceeding nnder  the  act  in  question.  We  think 
the  suit  la  rightfully  to  be  regarded  aa  one 
under  that  act,  within  the  anthority  of  Gage 
V.  Caraber,  125  lU.  447,  17  N.  B.  777,  and 
Gage  ▼.  Tb<HnpsoB,  161  ni.  40B,  48  N.  E.  1062. 

In  proceedings  under  this  act,  the  holdw 
of  a  tax  title  who  is  made  defendant  is  re- 
quired to  abow  the  validity  of  bis  title,  If  he 
aaserta  Its  validity.  The  burden  of  proof  is 
upon  him.  Tlie  appellant  offered  no  evi- 
dence of  such  title  except  the  tax  deed, 
which  la  not  sufficient  Gage  v.  Thompson, 
supra.  The  holder  of  such  a  deed,  however, 
even  though  the  title  be  invalid,  if  his  deed 
be  set  aside  as  a  cloud  upon  the  title  of  pe- 
titioner, is  entitled,  as  a  condition  precedent 
to  such  action,  to  receive  "all  taxes  and  legal 
costs,  together  with  all  penalties,  as  pro- 
vided by  law,"  which  it  shall  appear  be  has 
properly  paid  in  procuring  the  deed.  Hurd's 
Rev.  St  1903,  c.  120,  |  224. 

In  this  case  the  tax  deed  offered  by  appel- 
lant conveys  or  purports  to  convey  to  bim 
the  real  estate  in  question  and  certain  other 
real  estate,  and  recites  that  at  a  public  sale 
of  real  estate  for  nonpayment  of  taxes,  made 
in  Cook  county  on  October  1,  1897,  the  real 
estate  In  question  and  certain  other  real 
estate,  all  of  which  is  described  in  the  deed, 
was  aoM.  Glos  testified:  "I  purchased  the 
premises  in  question  [describing  them]  at  a 
tax  sale  held  on  the  1st  day  of  October,  A. 
D.  1897.  I  paid  at  that  sale  $82.66."  The 
court  bdow  held  that  this  testimony  was  not 
sufficient  to  show  what  amount  Glos  had 
properly  paid  for  the  purposes  enumerated 
by  the  language  above  quoted  from  section 
224,  supra,  and  the  decree,  for  that  reason, 
does  not  provide  for  the  repayment  to  said 
Glos  of  the  sum  of  $82.66,  with  Interest,  or 
any  part  thereof.  We  think  the  evidence 
was  Insufficient.  It  appears  that  other  prop- 
erty was  sold  at  the  same  sale  and  on  the 
same  day,  and  that  Glos  was  the  holder  of 
the  certificate  of  sale  of  such  other  proper- 
ty at  the  time  of  the  execution  of  tbe  tax 
deed.  He  says  he  paid  a  certain  amount  "at 
that  sale."  This  may  mean  that  he  paid 
that  amount  for  the  property  In  question, 
or  that  he  paid  that  amount  for  the  property 
In  question  and  other  property.  It  does  not 
show,  at  any  rate,  that  it  is  an  amount 
which  he  "properly  paid"  in  securing  a  deed 
for  the  premises  In  controversy. 

It  is  then  mrged  that  as  appellee  sought 
in  equity,  to  have  appellant's  tax  deed  set 
aside,  he  could  only  have  equity  by  doing 
equity,  and  to  do  equity  he  must  repay  to 
appellant  the  money  properly  disbursed  by 
htm  in  procuring  the  tax  deed;  and  that, 
as  be  was  required  to  make  this  payment 
the  burden  of  proof  was  upon  him  to  show 


the  amount  to  be  paid;  and  that,  if  the 
proof  offered  by  appellant  did  not  establish 
the  amount  paid.  It  was  error  for  the  court 
to  set  aside  tbe  tax  deed  without  ascwtaln- 
Ing  the  amount  paid  and  decreeing  Its  repay- 
ment to  ap];>ellant  with  Interest  In  Gage 
V.  Du  Puy,  134  III.  132,  24  N.  H.  866,  the 
petitioner  made  the  holder  of  a  tax  title 
a  party,  and  offered.  If  it  'was  found  that 
such  defendant  claimed  under  tax  titles  and 
the  tax  deeds  were  declared  void,  to  pay 
what  was  equitably  due  therefw.  The  title 
was  established  and  confirmed  in  the  peti- 
tioner. The  holder  of  the  tax  title  brought 
the  case  to  this  court,  and  assigned  as  error 
the  faUure  of  the  decree  to  require  the  peti- 
tioner to  repay  the  money  expended  in  ac- 
quiring the  tax  titles.  This  court  refused 
to  reverse  the  decree,  saying:  "There  Is 
nothing  In  the  record  before  us  shovrlng,  or 
tending  t»  show,  that  at  the  hearing  plain- 
tiff in  error  offered  any  evidence  of  titie 
claimed  by  him,  or  that  he  had  expended 
any  sum  of  money  in  respect  of  any  such 
titie.  There  was,  so  far  as  shown  by  this 
record,  nothing  before  tbe  court  from  which 
It  conid  have  rendered  a  decree  finding  any- 
thing equitably  due  to  plaintiff  in  error.* 
And  in  Gage  v.  Gentsel,  144  111.  460,  S3  N.  E. 
SS6k  it  was  contended  that  the  decree  of  the 
co\irt  below  was  erroneous,  in  that  it  did  not 
require  appellee  to  repay  to  appellant  tbe 
amount  of  money  advanced  by  him  on  ac- 
count of  a  tax  sale.  This  co\irt  afitamed  the 
decree,  holding  that  the  relief  In  question 
could  not  have  been  granted,  for  the  reason 
that  the  holder  of  the  tax  deed  had  furnish- 
ed no  evidence  of  the  amount  expended  by 
him  upon  which  a  decree  for*  repayment 
could  be  rendered.  Both  of  these  cases  were 
under  tbe  burnt  records  act  and  it  is  ap- 
parent from  them  that  In  a  proceeding  nnder 
that  act  where  the  holder  of  the  tax  deed 
does  not  attempt  to  show  that  his  titie  is 
valid,  but  merely  offers  In  evidence  his  tax 
deed.  If  he  desires  to  be  reimbursed  for 
money  properly  paid  out  In  procuring  that 
deed.  It  Is  necessary  for  him  to  make  proof 
of  the  amount  The  decree  of  the  dicuit 
court  will  be  affirmed. 
Decree  affirmed. 

BENNETT  v.  ROYS.* 
(Supreme  Court   of  lUlnols.     Oct   24.  1904.) 

BUBKT  SECOBOS  ▲CI^PBOCEBOINOS— TITLC— SS- 
TABUSHMENr— PLXADIRQS  —  VEBIFIOATION— 
OBJECnOR  —  WAIVES  —  JUDOMENTS  —  COL- 
I.ATEBAI.    ATTACK— AFFBAIr—PBESUXFTIOHS. 

1.  Where  defendant  demurred  to  the  petition, 
but  failed  to  question  its  saSdency,  because  ver- 
ified before  a  notary  in  another  state,  who  fail- 
ed to  certify  in  his  jurat  that  under  the  statutes 
of  that  state  he  was  authorised  to  administer 
oaths,  defendant  waived  such  objection,  and 
could  not  raise  the  same  for  the  first  tune  after 
final  decree. 

•Rehearing  denied  December  8,  UM. 

f  L  Bee  Pleaainc  voL  St.  Cent.  Die.  M  14U-141T. 
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2.  Where,  after  a  decree  for  possession  of  cer- 
tain premises  in  a  proceeding  ander  the  burnt 
records  act,  defendant  was  removed  from  pos- 
session under  a  writ  of  assistance,  defendant's 
Bubaeqnent  motion  for  a  writ  of  restitution  and 
to  quash  such  writ  of  assistance  was  a'  collat- 
eral attack  on  such  decree. 

3.  Where  the  record  in  a  proceeding  to  estab- 
lish title  under  the  burnt  records  act  showed  that 
aformer  proceeding  under  such  act  had  been  in- 
stituted by  plaintiff's  grantor,  and  that  a  decree 
had  been  entered  establishing  title  to  the  prem- 
ises in  him,  it  would  be  presumed  on  appeal,  as 
against  a  collateral  atta<A  on  a  judgment  in 
favor  of  plaintiff,  that  the  court  bad  found  that 
for  some  reason  the  former  decree  was  void, 
and  was  not  therefore  a  bar  to  plaintiff's  pro- 
ceeding. 

Appeal  from  Circuit  Court,  Cook  County; 
B.  F.  Dunne,  Judge. 

Application  by  Ellis  Bennett,  Impleaded, 
etc.,  against  Cyrus  D.  Boys  for  writ  of  restlT 
tution  and  to  quash  a  Writ  of  assistance. 
From  an  order  denying  the  writ  of  restitu- 
tion and  oyerruling  the  motion  to  quash,  said 
Bennett  appeals.    AfDrmed. 

The  appellant,  on  March  19.  1904,  made  a 
motion  that  a  writ  of  restitution  Issue  to  re- 
store him  to  the  possession  of  certain  prem- 
ises located  In  Cook  county;  also  to  quash 
a  writ  of  assistance,  by  virtue  of  which  the 
appellant  had  been  removed  from  the  pos- 
session of  the  said  premises.  The  court  over- 
ruled the  motion  and  refused  to  order  said 
writ  of  restitution  to  Issue  or  to  quash  said 
writ  of  assistance,  and  appellant  has  brought 
the  record  to  this  court  for  review  by  ap- 
peal. It  appears  from  the  record  that  a  pe- 
tition under  the  burnt  records  act  was  filed 
on  May  12,  1898,  by  the  appellee;  that 
appellant  was  made  a  party  defendant  there- 
to; that  he  was  duly  served  with  summons; 
that  he  appeared  by  counsel,  and  on  July 
11,  1898,  filed  a  special  demurrer  to  said 
petition;  that  on  June  26, 1889,  an  order  was 
entered  overrullsg  said  'iemurrer  and  ruling 
appellant  to  answer  ?aid  petition  within  ten 
days;  that,  no  answer  having  been  filed 
within  that  time,  the  appellant  was  de- 
faulted on  Jtily  8,  1899;  that  the  petition 
was  taken  pro  confesso  as  to  him,  and  n 
decree  was  entered  finding  that  the  court 
had  Jurisdiction  of  the  subject-matter  and 
all  the  parties  to  said  proceeding,  that  the 
title  to  the  premises  was  in  appellee,  and 
that  appellant  had  no  valid  interest  therein, 
and  It  was  ordered  that  he  vacate  and  sur- 
render possession  of  the  premises  to  appellee 
on  the  production  of  a  certified  copy  of  said 
decree,  and  tn  default  that  a  writ  of  assist- 
ance Issue;  that  on  February  19,  1904,  ap- 
pellant was  served  with  a  certified  copy  of 
said  decree,  and  a  demand  was  made  upon 
tilm  for  possession,  which  be  refused  to  sur- 
render, whereupon  be  was  ruled  to  show 
cause  in  five  days  why  a  writ  of  assistance 
should  not  issue;  that  on  March  6,  1904,  the 
court  ordered  the  writ  of  assistance  to  Issue; 
that  on  March  7,  1904,  the  appellant  moved 
to  quash  said  writ,  which  motion  was  over- 
ruled, and  the  writ  was  thereupon  executed. 


whereupon  the  motion  now  ander  consider- 
ation was  made  and  overruled. 

GonsldOT  H.  WUlett  (MUla,  Gorham  ft 
Mills,  of  counsel),  for  appellant  Oliver  & 
Mecartney,  for  appellee; 

HAND,  J.  (after  stating  the  facts).  The 
petition  of  appellee^  filed  under  the  burnt 
records  act,  was  sworn  to  by  appellee  be- 
fore a  notary  public  in  the  state  of  Indiana, 
who  failed  to  certify  In  his  Jurat  that  under 
the  statutes  of  said  state  he  was  authorized 
to  administer  oaths;  and  it  is  urged  the 
court  for  that  reason  failed  to  acquire  Juris- 
diction to  hear  and  determine  the  cause 
made  by  the  petition,  and  that  the  decree 
entered  in  said  proceeding  against  the  appel- 
lant by  reason  of  that  fact  Is  void.  We  do 
not  agree  with  such  contention.  The  appel- 
lant; when  served  with  process,  appeared 
and  demurred  to  said  petition,  but  failed  to 
raise  the  question  of  the  sufBciency  of  the 
verification  thereof.  By  failing  to  challenge 
the  Bufllclency  of  the  petition  for  want  of  a 
sufficient  verification,  the  appellant  waived 
the  objection,  and  cannot,  upon  a  motion 
made  after  final  decree,  be  heard  to  say  the 
petition  was  not  properly  verified. 

In  King  v.  Haines,  2S  111.  840,  there  was  a 
defective  verification  to  a  plea  in  abatement 
required  by  the  stathte  to  be  verified.  The 
plaintiff,  instead  of  objecting  thereto  by  mo- 
tion or  demurrer,  filed  a  replication.  The 
court,  on  page  841,  say:  "Pleas  of  this 
character,  by  the  statute,  must  be  positively 
verified  by  the  affidavit  required  to  be  at- 
tached. The  statute  requires  an  affidavit  of 
the  truth,  and  not  of  the  mere  probable 
truth,  of  the  plea.  Under  the  statute  of 
Aime,  the  courts  have  been  so  rigid  as  to 
require  the  affidavit  to  state  that  the  plea 
is  true  in  substance  and  fact,  and  that  a 
statement  that  it  is  a  true  plea  is  Insuffi- 
cient. 1  Ohitty's  PI.  463.  But,  however 
defective  the  affidavit,  this  plea  was  treated 
as  sufficient  by  filing  a  replication.  Wliat- 
ever  defects  in  form  may  have  existed  to 
the  plea  or  the  affidavit,  they  were  waived 
by  filing  a  replication.  To  have  rendered  the 
defect  in  the  affidavit  availing,  the  plaintiff 
below  should  have  moved  the  court  to  strike 
it  from  the  files  before  filing  a  replication, 
or,  if  the  plea  was  defective,  he  should  have 
demurred.  It  is  too  late,  after  forming  an 
issue  In  fact,  to  urge  these  objections."  In 
Re  Miller,  32  Neb.  480,  49  N.  W.  427,  the 
verification  attached  to  the  petition  for  the 
appointment  of  an  administrator  was  not 
signed  by  the  affiant,  and  it  was  urged  that 
this  defect  was  Jurisdictional.  The  coxu:t 
said  (page  483,  82  Neb.,  page  428,  49  N.  W.): 
"While  such  a  petition  should  be  verliied, 
yet  the  failure  to  do  so  is  not  more  than  an 
irregularity,  and  does  not  oust  the  court 
of  Jurisdictton  to  act  It  could  have  been 
supplied,  and  doubtless  would  have  been,  bad 
the  attention  of  the  court  been  challenged 
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thereto.  It  Is  a  defect  tbat  can  be  waived, 
and  was  waived  In  this  case."  In  Sutherland 
T.  Hanklns,  56  Ind.  343,  there  was  a  defect- 
ive verlQcation  to  the  bill  l>f  complaint  In  a 
special  statutory  proceeding  to  set  aside  a 
will.  The  court  held  that  specific  objection 
thereto  should  have  been  made  in  the  trial 
court,  and  by  falling  to  object  in  time  the 
appellant  waived  the  point. 

The  appellant  had  the  right,  when  he  ap- 
peared, to  insist  upon  a  proper  veriJ9cation 
of  the  petition.  If  this  had  been  done,  and 
the  court  below  had  then  refused  to  require 
the  appellee  to  furnish  proof  that  the  no- 
tary public  before  whom  the  same  was 
sworn  to  had  authority  to  administer  oaths, 
a  different  question  from  that  presented  here 
would  be  presented  for  our  consideration. 
He,  however,  saw  fit,  as  he  had  a  right  to 
do,  to  waive  the  verification  thereto;  and, 
having  voluntarily  adopted  that  course,  it 
must  be  considered  now  that  he  waived  any 
objection  be  might  have  taken  to  the  peti- 
tion for  the  want  of  a  proper  verification. 

It  appears  from  the  affidavits  filed  In  sup- 
port of  the  motion  that  Charles  E.  Rees,  the 
grantor  of  appellee,  on  August  15,  1876,  filed 
a  petition  In  the  circuit  court  of  CJook  coun- 
ty against  the  appellant,  under  the  burnt  rec- 
ords act,  which  involved  the  title  to  the 
premises  In  question,  and  tbat  on  February 
18, 1878,  a  decree  was  entered  -therein  estab- 
lishing the  title  to  said  premises  In  Charles 
E.  Rees,  and  It  is  contended  that  said  decree 
is  void  for  the  further  reason  that  said  pro- 
ceeding exhausted  the  Jurisdiction  of  the 
circuit  court,  under  said  burnt  records  act, 
over  said  premises,  and  that  said  circuit 
court  was  powerless  to  enter  said  decree  up- 
on the  petition  of  appellee.  The  motion 
made  by  the  appellant  In  effect  was  a  col- 
lateral .attack  on  the  original  decree  render- 
ed upon  the  petition  of  appellee.  It  has  been 
held  by  this  court  that  the  proceeding  under 
the  burnt  records  act  is  a  suit  in  equity,  and 
that  the  rules  governing  courts  of  chancery 
apply  to  proceedings  instituted  under  said 
act  so  far  as  they  are  applicable.  Gage  v. 
Du  Puy,  127  111.  216,  19  N.  E.  878;  Harms  t. 
Jacobs,  155  111.  221,  40  N.  E.  488.  The  cir^ 
cult  court,  in  the  proceeding  commenced  by 
appellee,  found  It  bad  Jurisdiction  over  the 
subject-matter  and  the  parties  to  the  suit, 
and  Its  decree,  based  upon  such  finding, 
unless  contradicted  by  other  portions  of  the 
record,  imports  verity,  and  all  presumptions 
will  be  indulged  which  are  necessary  to 
support  It.  Figge  V.  Rowlen,  185  111.  234, 
57  N.  E.  195.  It  must  therefore  be  presum- 
ed, for  the  purposes  of  this  motion,  although 
said  former  decree  appeared  In  the  chain 
of  appellee's  title  Introduced  In  evidence  In 
the  proceeding  under  his  petition,  that  the 
circuit  court  held,  for  want  of  Jurisdiction 
or  other  cause,  that  said  former  decree  was 
void,  and  therefore  not  a  bar  to  the  proceed- 
ing instituted  by  appellee  under  said  act, 
which   ruling   could  only   be   reviewed   by 


appeal  or  writ  of  error.  We  think  it  clear, 
however,  if  the  appellant  desired  to  contest 
the  right  of  the  appellee  to  file  his  petiticm 
upon  the  ground  that  a  former  petition  In- 
volving the  title  to  said  premises  had  been 
filed  by  the  grantor  of  appellee,  and  which 
proceeding  had  ripened  into  a  decree,  be 
should  have  raised  said  question  by  a  plea 
or  answer,  and  that,  be  having  failed  to  set 
up  said  former  adjudication  by  plea  or  an- 
swer, it  cannot  now  be  interposed  for  the 
purpose  of  overthrowing  the  decree  entered 
upon  appellee's  petition. 

It  Is  also  urged  by  appellant  that  his  de- 
murrer to  the  petition  of  appellee  was  dis- 
posed of  by  the  circuit  court  without  proper 
notice  to  him.  If  the  appellant  was  dissat- 
isfied with  the  action  of  the  trial  court  in 
disposing  of  his  demurrer,  he  should,  have 
moved  the  court  to  vacate  the  decree  and  to 
set  aside  the  order  overruling  his  demurrer 
and  ordering  that  the  bill  be  taken  pro 
confesso  as  to  him.  Having  failed  to  take 
such  action,  he  cannot  now  be  heard  to  say 
the  demurrer  was  Improperly  overruled. 

Finding  no  reversible  error  In  this  record, 
the  decree  of  the  circuit  court  overruling 
tile  motion  of  the  appellant  will  be  affirmed. 

Decree  affirmed. 


(212  ni.  238) 

SOKBL  V.  PEOPLE.* 
(Supreme  Court  of  Illinois.     Oct   24,   1904.) 

BIOAUT— EVinBIirCE    OF    UABBIAOE— COMPETTEK- 

OT  OF   WITNESS— VAUDITT  OF  KASBIAOE 

— BUBDEH   OF   FBOOF. 

1.  In  a  prosecution  for  bigamy,  the  question 
as  to  the  prior  marriage  being  one  of  fact  from 
the  evidence,  it  is  error  to  allow  witness  to 
state  merely  that  defendant  and  the  alleged  first 
wife  were  married. 

2.  Where  the  preliminary  examination  of  a 
child  nine  years  of  age  showed  tbat  she  had  at- 
tended school,  and  knew  the  difference  between 
truth  and  falsehood;  that  she  knew  her  oath 
obliged  her  to  tell  the  truth,  and  that  she  would 
be  punished  if  she  failed  to  do  so — it  is  not  er- 
ror to  allow  her  to  testify. 

3.  The  admission  of  record  proof  of  marriage 
in  a  prosecution  for  bigamy  does  not  violate  the 
constitutional  guaranty  to  persons  accused  of 
crime  of  meeting  witnesses  face  to  face. 

4.  Where  the  evidence  in  a  prosecution  for 
bigamy  shows  that  defendant  at  the  time  of 
his  first  marriage  was  only  14  years  of  age.  the 
marriage  having  taken  place  in  a  foreign  coun- 
try, it  is  presumed  to  have  been  valid,  and  the 
hiu'den  of  proof  is  on  defendant,  rather  than 
on  the  prosecution. 

5.  Evidence  in  a  prosecution  for  bigamy  con- 
sidered, and  held  sufiBcient  to  sustain  a  convic- 
tion. 

Error  to  Criminal  Court;  Cook  County; 
E.  F.  Dunne,  Judge. 

Joseph  Sokel  was  convicted  of  bigamy, 
and  brings  error.    Affirmed. 

John  A.  Sllha  and  Charles  A.  Ghuran,  for 
plaintiff  In  error.    H.  J.  Hamlin,  Atty.  Gen., 

•Rehearing  denied  December  8,  1904. 

^  8.  See  Criminal  Law,  voL  14,  CenL  Dls.  |  UW- 
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CaiarleB  8.  Seneen.  State'a  Atty.,  and  Ferdi- 
nand L.  Bamett,  Asst  State's  Atty^  tor  the 
People. 

OARTWRIGHT,  J.  Flaintlfl  In  error  waa 
convicted  In  the  criminal  court  of  Cook  conn- 
ty  of  tbe  crime  of  bigamy  upon  an  Indlct- 
mmt  charging  tbat  in  the  year  1885,  in 
Safed,  In  Palestine^  in  the  empire  of  Tur- 
key, he  la-wfully  married  one'Betber  Scho- 
cherts,  and  afterward,  on  March  9,  1901,  in 
the  dty  of  New  York,  while  the  Bald  Esther 
was  still  living,  nnlawtnlly  manled  Rachel 
Seta  or. 

Bj  the  assignment  of  errors  the  correct- 
ness of  rations  mllngs  daring  the  trial  Is 
qnestioned,  as  well  as  the  sufficiency  of  the 
evidence  to  warrant  a  conviction.  The 
points  npon  which  plaintiff  In  error  relies 
are  very  fully  presented  by  his  counsel  in 
their  brief  and  argument,  to  which  there  is 
a  merely  perfunctory  reply  on  the  part  of 
tlM  people,  having  neither  the  form  nor  the 
snbstance  of  a  brief,  and  not  containing  any 
citation  of  authority,  or  any  allusion  to  the 
most  important  questions  in  the  case.  It  is 
apparent  tbat  several  errors  were  committed 
in  the  course  of  the  trial,  but  our  examl- 
natloD  at  the  record  has  led  us  to  the  con- 
clusion that  none  of  them  call  for  a  reversal 
of  the  Judgment,  and  that  the  evidence  ad- 
duced upon  the  trial  warranted  the  convic- 
tion. 

The  first  witness  escamlned  was  Israel 
liCvy,  who  testified  that  he  knew  the  defend- 
ant and  Esther  Schocherts  in  Safed,  Pales- 
tine^ In  the  empire  of  Turkey,  and  saw  them 
together  in  tbat  place  In  June  or  July,  1885. 
He  was  then  asked  what  the  occasion  was 
that  brought  them  together,  and  answered 
that  the  rabbi  married  them.  On  objection 
the  court  refused  to  strike  out  the  answer, 
and  this  was  error.  The  question  whether 
the  defendant  married  Bsther  Schocherts 
was  the  principal  fact  in  issue  which  the 
Jury  were  Impaneled  to  try,  and  the  answer 
substituted  the  conclusion  of  the  witness  for 
the  finding  of  the  Jury  on  tbat  question. 
The  question  whether  the  parties  were  mar- 
ried was  to  be  determined  by  the  jury  from 
the  evidence  as  to  what  was  done  in  the 
way  of  entering  into  a  marriage  contract, 
end  the  ruling  permitted  the  witness  to 
usurp  the  province  of  the  ]nry.  Ohlcago  & 
Alton  Railroad  Co.  t.  Springfield  A  North- 
western Railroad  Co.,  67  111.  142.  The  wit- 
ness, however,  afterward  detailed  what  oc- 
enrred  at  the  time,  which,  in  our  opinion, 
was  prime  facie  evidence  of  a  legal  and 
▼alid  marriage,  and  the  testimony  was  whol- 
ly uncontradicted.  He  testified  that  he  knew 
the  parties  In  Safed;  that'  he  was  between 
IS  and  14  years  old;  that  he  went  to  the 
wedding  with  his  brother,  who  boarded  with 
Esther  Schocherts'  father;  that  there  was  a 
ceremony  performed  by  a  rabbi  in  the  pree- 
enc«>  of  ft  Inrfse  crowd  in  Safed.  In  the  yard 
at  the  ui  aaiiogxte;  that  they  brought  a  can- 


opy, and  placed  under  It  Ox*  groom  and 
biide;  that  the  rabbi  called  upon  two  per- 
sons and  made  them  witnesses,  that  they 
should  see  and  bear  witness  that  the  defend- 
ant was  married  to  Esther,  and  must  see  the 
way  he  put  the  ring  on  her  finger;  that  the 
two  witnesses  bore  witness  to  the  marriage 
contract,  and  signed  a  paper  produced  at 
the  trial;  that  he  saw  the  paper  under  the 
canopy,  and  the  rabbi  read  it;  tbat  he  knew 
the  witnesses,  and  saw  them  sign  it;  that 
after  the  wedding  they  went  to  the  house, 
and  there  was  a  festive  occasion — eating, 
drinking,  and  playing;  that  after  the  mar- 
riage the  defendant  lived  with  Bsther  at  her 
father's  house;  and  that  be  was  in  the 
house  several  times  where  tbey  were  living 
as  hnsband  and  wife.  Inasmuch  as  every- 
thing that  was  done  was  subsequently  de- 
tailed by  the  witness,  and  was  sufficient  to 
prove  a  marriage  contract,  and  was  not  con- 
tradicted, the  error  was  not  prejudicial. 
There  was  also  testimony  of  a  witness  that 
the  defendant  said  be  was  married  in  Pales- 
tine, 18  or  10  years  ago,  to  Esther  Scho- 
cherts. He  also  said  to  that  witness  that  he 
had  been  divorced  by  a  rabbi,  but,  as  it  does 
not  appear  that  a  rabbi  had  Jurisdiction  to 
grant  divorces,  the  alleged  divorce,  if  his 
statements  were  any  evidence  of  It,  would 
be  void.  A  divorce  granted  without  Juris- 
diction is  absolntely  void.  Tucker  v.  Peo- 
ple, 122  111.  683,  13  N.  E.  809. 

The  second  witness  was  TlUie  Sokel,  a 
child  nine  years  old,  who  testified  that  she 
was  the  daughter  of  the  defendant  and  his 
wife,  Esther,  bom  in  Jerusalem;  tbat  when 
she  met  her  father  In  New  Tork  he  recog- 
nized her,  and  kissed  her,  and  that  after- 
wards he  took  a  child  of  his  second  mar- 
riage in  his  lap,  and  asked  the  witness  how 
she  liked  her  sister.  The  girl  was  objected  to 
as  a  witness  on  the  ground  that  she  was  not 
of  proper  age  and  did  not  comprehend  the 
nature  and  effect  of  an  oath.  The  compe- 
tency of  a  child  to  testify  depends  upon  bis 
or  her  intelligence,  understanding,  and  moral 
sense.  Draper  v.  Draper,  68  111.  17.  If  the 
preliminary  examination  shows  that  the 
child  understands  the  nature  and  meaning  of 
an  oath,  and  is  of  sufficient  intelligence  and 
understanding.  It  is  not  error  to  admit  the 
testimony,  and  the  weight  to  be  given  to  it  is 
a  matter  for  the  Jury.  Featherstone  v.  Peo- 
ple, 194  IlL  325,  62  N.  E.  684.  The  prelimi- 
nary examination  of  the  witness  in  this  case 
showed  that  she  had  attended  school,  and 
knew  the  difference  between  truth  and  false- 
hood; that  she  knew  her  oath  obliged  her 
to  tell  the  truth,  and  that  she  would  be  pun- 
ished If  she  failed  to  do  so.  It  was  not  error 
to  permit  her  to  testify.  Another  witness 
testified  that  she  went  to  defendant's  house 
with  the  daughter,  Tlllie,  and  defendant 
asked  how  his  wife,  Esther,  was,  and  asked 
Tlllle  how  she  liked  her  sister,  referring  to  a 
child  of  the  second  marriage. 

The  court  admitted,  over  objection,  a  paper 
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purporting  to  be  a  transcript  from  the  rec- 
ords of  marriages  reported  to  the  department 
of  health  In  the  city  of  New  York,  showing 
the  marriage  of  Joseph  Sokel  to  Rachel 
Schnr.  The  ruling  was  erroneous  for  want 
of  Identification  and  evidence  that  the  rec- 
ord was  one  required  by  law  to  be  kept. 
Afterward  the  state's  attorney,  by  leave  of 
the  court,  withdrew  the  paper,  and  the  de- 
fradant  excepted  to  the  ruling.  An  instruc- 
tion was  also  given  to  the  Jury  that  they 
should  not  consider  the  transcript  as  any 
evidence  In  the  case.  It  is  contended  that 
the  withdrawal  of  the  certificate  did  not  cure 
the  error  of  its  admission,  and  it  is  doubt- 
less true  that  the  withdrawal  of  evidence  of 
such  a  nature  would  not  remedy  the  error 
In  admitting  it.  The  paper  was  of  a  nature 
to  prejudice  the  defendant,  and  was  not  com- 
petent evidence.  But  here  again  the  mar- 
riage was  proved  by  other  and  competent 
evidence,  which  was  not  controverted.  It 
was  proved  by  a  witness  present  at  the  mar- 
riage that  the  defendant  and  Rachel  Schur 
were  married  in  New  York  City  in  March, 
1901,  by  a  rabbi,  in  a  public  assembly;  that 
there  was  a  ceremonial  marriage,  in  which 
the  defendant  put  a  ring  on  Rachel  Schur's 
finger;  that  a  wedding  present  was  given  to 
them  at  that  time;  and  that  they  lived  to- 
gether afterwards  as  husband  and  wife  and 
had  two  children.  It  was  also  proved  that 
they  lived  together  as  husband  and  wife  In 
Chicago,  and  there  was  no  contradictory  evi- 
dence. The  marriage  to  Rachel  Schar  hav- 
ing been  otherwise  proved,  so  that  the  Jury 
could  not  have  found  differently,  the  Judg- 
ment should  hot  be  reversed  on  account  of 
the  admUslcm  of  the  transcript 

It  Is  next  complained  that  the  court  per- 
mitted the  people  to  prove  that  Rachel  Schor, 
the  second  wife,  could  not  be  found  by  an 
officer,  and  was  evading  service  of  a  sub- 
poena. There  was  nothing  tending  to  show 
that  defendant  kept  her  away  from  the  trial, 
and  It  is  insisted  that  the  evidence  was  only 
offered  to  prejudice  him.  The  court  over- 
ruled defendant's  objection  to  the  evidence, 
but,  as  we  understand  the  abstract,  after- 
ward struck  It  out,  and  It  will  not  be  con- 
sidered. 

The  next  point  is  that  the  defendant  was 
denied  the  right  to  meet  the  witnesses  against 
him  face  to  face,  which  Is  guarantied  by  the 
Constitution,  by  the  admission  In  evidence  of 
the  instrument.  In  the  Hebrew  language,  pre- 
pared and  signed  by  the  two  witnesses  as  a 
part  of  the  marriage  ceremony  in  Safed. 
The  same  objection  was  made  in  Tucker  v. 
People,  supra,  to  the  introduction  of  a  cer- 
tified copy  from  the  records  of  the  county 
clerk  of  the  certificate  of  the  person  who 
performed  the  marriage  ceremony  Indorsed 
on  the  back  of  the  license.  It  was  there  held 
that  the  constitutional  guaranty  assures  to 
the  accused  the  right  to  meet  witnesses  face 
to  face,  and  prevents  the  taking  of  their 
depositions  In  a  criminal  prosecution,  but  that 


It  has  no  reference  to  record  evidence  which 
may  become  necessary  to  establish  some  ma- 
terial fact  The  evidence  tended  to  show 
that  the  making  of  the  paper  was  a  part  of 
■  ceremonial  marriage  under  the  hiw  where 
the  marriage  took  place.  -  Its  execution  as  a 
part  of  the  ceremony  was  duly  proved.  It 
was  not  signed  by  the  contracting  parties, 
but  only  by  the  witnesses,  and  as  translated 
it  recited  the  proposal  of  the  youth  Isaac 
Joseph,  the  son  of  Hebron,  to  the  maiden 
Esther,  daughter  of  the  rabbi  Moses,  asking 
her  to  be  his  wife.  It  purported  to  recite  the 
making  of  a  marriage  contract  between  the 
parties  on  the  fourth  day  from  Saturday,  In 
the  month  of  seven,  in  the  year  6645,  accord- 
ing to  the  laws  of  Moses  and  Israel.  We 
think  it  was  admissible,  in  connection  with 
the  testimony,  as  a  part  of  the  ceremonial 
marriage. 

It  was  necessary  for  the  people  to  prove 
a  valid  first  marriage,  and  it  is  contended 
that,  In  order  to  do  so  It  was  necessary  to  al- 
lege and  prove  the  laws  of  the  empire  of  Tur- 
key authorizing  the  defendant  to  enter  Into  a 
marriage  contract  The  evidence  was  that  at 
the  time  of  the  marriage  defendant  was  14 
years  old,  and  it  is  urged  that  the  marriage 
was  presumptively  illegal  and  void  because 
our  statute  only  allows  males  over  the  age 
of  17  to  cmitract  marriage.  There  Is  no  pre- 
sumption that  the  empire  of  Turkey  has 
adopted  the  statute  laws  of  this  state,  and  so 
far  as  there  is  any  presumption  concerning 
the  laws  of  foreign  countries  It  Is  limited  to 
the  common  law.  If  there  were  any  pre- 
sumption, the  age  at  which  a  Ix^  might  con- 
tract marriage  at  common  law  was  14.  and 
according  to  the  evidence  that  was  the  age 
of  the  defendant  at  the  time  of  the  marriage. 
But  at  common  law  the  marriage  of  an  in- 
fant over  7  years  of  age  and  under  14  was 
merely  voidable,  and  subject  to  disaffirmance 
or  ratification.  If  a  boy  within  those  ages 
were  married,  he  might,  when  be  came  to 
the  age  of  consent  declare  the  marriage  vtfid 
without  any  divorce;  but  if,  at  the  age  of 
consent  the  parties  agreed  to  continue  to- 
gether as  husband  and  wife,  It  was  not  neces- 
sary to  be  married  again.  The  evidence 
showed  that  the  defendant  was  14  years  old 
at  the  time  of  marriage,  and  that  the  parties 
continued  to  live  together  as  husband  and- 
wife  for  some  years  afterward.  The  validity 
of  the  marriage  is  to  be  determined  by  the 
laws  of  the  empire  of  Turkey,  and  there  was 
evidence  tending  in  some  degree  to  show  that 
marriages  at  the  age  of  defendant  were  law- 
ful in  that  country.  The  evidence  was  that 
people  were  frequently  married  at  that  age 
in  that  empire,  and  the  fact  of  the  celebra- 
tion of  tbe  marriage,  followed  by  cohabita- 
tion, raises  the  presumption  that  it  was  law- 
ful. Where  tbe  evidence  establishes  a  con- 
tract of  marriage,  one  contending  that  tbe 
contract  falls  within  restrictions  imposed  by  I 
the  state  where  tbe  marriage  took  place  has 
the  burden  of  proof  on  that  point    Laurence 
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there  w««  any  TMtrlctlon  on  the  risbt  qf  de- 
fendant to  contract  marriage  at  the  age  of 
14  years,  the  burden  It  np<«  him  to  prove  it 
In  Canale  y.  People,  177  111.  219,  BS  N.  B.  810^ 
we  recognised  the  rule  that,  If  the  evldenoe 
eetabllsbea  a  tnarrla-ge  to  tact,  followed  by 
cohabitation.  It  1»  snfflelent  proof  of  the  va- 
UdHy  of  the  marrUge,  without  evidence  aa 
to  the  law  of  the  place  where  the  marriage 
was  celebrated.  The  evidence  proved  a  pub- 
lic ceremonial  marriage  by  one  to  holy  or- 
ders, followed  by  cohabitation  ae  hesband 
and  wife,  and  the  presumption  is  that  the 
defendant  was  capable  of  contrectlng  the 
marriage  under  the  laws  of  the  empire  of 
Turkey.  Nothing  was  shown  to  the  contrary. 
It  Is  n^t  toslsted  that  the  evidence  waa 
not  mffident  to  warrant  a  conviction  on  ac^ 
count  of  the  failure  of  tbe  people  to  prove 
that  tbe  defendapt's  wife  had  not  been  con- 
tlnnously  absent  from  him  for  a  period  of 
Ave  years  together,  h»  not  knowing  that  she 
was  llvtog  to  that  time,  and  also  that  at 
the  time  of  the  second  marriage  be  had  not 
been  divorced  by  lawful  authority  or  the 
marriage  declared  void.  The  criminal  stat- 
ute excepts  such  cases  from  its  operation  by 
a  proviso  to  the  section  creating  the  offense. 
It  is  the  rule  that,  where  an  act  la  made 
criminal,  with  exceptions  embraced  In  tbe 
enacting  clause  creating  the  offense  so  as  to 
be  descriptive  of  it,  the  pe<4)le  must  allege 
and  prove  that  the  defendant  is  not  within 
the  exceptions.  So  as  to  show  that  the  precise 
crime  has  been  committed.  Where  tbe  ex- 
ception Is  descriptive  of  tbe  offense,  it  muRt 
be  negatived  In  order  to  cbarge  the  defend- 
ant with  the  offense,  but.  If  the  exception  or 
proviso  Is  to  a  subsequent  clause,  or  to  tbe 
same  one,  but  not  tooorporated  witbta  the 
«iactlng  clause  by  any  words  of  reference, 
tt  need  not  be  negatived,  but  Is  a  mere  mat- 
tor  of  defense.  Lequat  v.  People.  11  lU.  830; 
Metzker  v.  People^  14  III.  101;  Chicago,  Burw 
Itogton  &  Qolncy  Ballroad  Oa  v.  Carter,  20 
ni.  891;  Beasley  v.  People,  89  lU.  671.  If 
an  act  is  prohibited  except  under  certato  eoo- 
dltlons,  the  indictment  must  allege  the  cir- 
cumstances for  the  purpose  of  showing  that 
the  prohibited  act  constituting  the  crime  has 
been  done.  But  the  division  of  the  statute 
toto  sections  is  of  no  practical  importance. 
All  that  need  be  negatived  is  such  exception 
as  is  descriptive  ot  the  offense.  10  Ency.  of 
PL  A  Pr.  497.  In  our  statute  tbe  crime  of 
bigamy  is  first  defined  as  follows:  "Who- 
ever, having  a  former  husband  or  wife  living, 
marries  another  person  or  continues  to  co- 
habit with  such  second  husband  or  wife  in 
this  state  shall  be  deemed  guilty  of  bigamy 
and  be  imprisoned  la  the  penitentiary  not 
less  than  one  nor  more  than  five  years  and 
fined  not  exceeding  91,000i"  Those  circum- 
stances complete  the  offense^  and  the  pro- 
viso following,  with  its  exceptions.  Is  not  to 
any  manner  descriptive  of  the  crime.  It  must 
IM  averred  that  the  former  husband  or  wife 


was  llvtog  at  the  time  of  the  seeond  mar- 
riage (Prichard  v.  People,  149  Ul.  60,  86  N. 
E.  103);  and  that  was  done  to  this  case,  and 
the  wife  was  present  at  the  trial.  It  was 
not  necessary  to  prove  the  exceptions  con- 
tained to  the  proviso. 

Ftoftlly,  it  is  contended  that  the  eourt  erred 
to  giving  tastmctlons  to  the  Jury  conceintog 
circumstantial  evidence  and  authorising  a 
conviction  upon  such  evldeiice.  The  evl- 
deuce  Of  the  two  marriages  was  direct,  and 
not  clrcomsta&tlal,  ahd  the  tostractions  were 
not  called  for  by  th6  evidence^  but  we  do 
not  think  they  could  have  done  sny  harm. 

We  find  no  error  to  the  record  prejudicially 
affecttog  tbe  platotUt  to  errM.  Tbe  Judg- 
ment Is  affirmed. 

Judgment  affirmed. 


oa  iiL  »T.) 

KULI/ANNY  V.  NANOLB  et  aL* 

(Supreme  Court  of  Ultoois.     Oct   24,  1901) 

wnxs— coNSTBUonoN  —  xxxcrrroas  —  tbo* 

TEXS— RB8IONATIOR— APPOIRT- 
mNT-^UBISDICnOIt. 

1.  Where  powers  and  duties  are  coofeired  ea 
an  executor  which  did  not  pertain  to  that  office 
hot  pertained  to  that  of  a  tmatee,  the  executor 
by  virtue  of  hU  appointment  became  a  tniatee 
by  implicstlon  of  law  only,  and  on  the  revoca- 
tion of  his  appointment  as  executor  by  the  tes- 
tator his  powers  as  trustee  terminated,  nnless 
otherwise  provided  by  the  will. 

2.  Where  testator  appointed  two  executors  bj 
his  will,  and  devised  and  bequeathed  to  then 
or  to  the  survivor  of  them  the  remainder  of  his 
estate  in  trust  for  specific  purpose*  named  in 
the  wilL  on  the  refusal  of  one  of  the  execoton 
to  qualify  the  remalnlnx  executor  became  sole 
trnstee,  and  tbe  conrt  bad  no  Jurisdiction  to 
appoint  another  to  act  with  him  la  the  place  of 
the  executor  resigned. 

Wllkbi  and  Cartwright,  JJ.,  dissenting. 

Appeal  from  Appellate  Court,  First  District. 

BUI  by  Maria  Mullanny  against  John  Nan- 
gle  and  others.  A  Judgment  in  favor  of  com- 
plainant was  reversed  to  part  by  the  Ap- 
pellate Court,  and  oomplatoant  appeals.  Af- 
firmed. 

This  was  a  bill  to  chancery  filed  by  the  ap- 
pellant in  the  superior  conrt  of  Cook  county 
to  obtain  a  construction  of  the  will  of  Dom- 
tolck  Mnllanny,  deceased,  and  the  three  codi- 
cils attached  thereto,  and  for  the  appotot- 
ment  of  a  trustee.  The  will  bore  date  March 
e,  1896.  Tbe  testator  died  September  20, 
1901.  and  the  will  and  codldls  were  admit- 
ted to  probate  by  the  probate  conrt  of  Cook 
county  October  30,  1001.  After  the  payment 
of  debts  and  funeral  expenses  and  specific 
bequests  to  the  amount  of  $1,000,  by  tbe 
tenth  paragraph  of  tbe  will  tbe  testator  nom- 
toated  Thomas  Brenan  and  James  Healy  as 
executors,  and  by  the  sixth  paragraph  be 
gave,  devised,  and  bequeathed  to  his  said 
executors,  or  the  survivor  of  them,  all  the 
rest  and  residue  of  his  estate,  which  consist- 
ed of  personal  and  real  estate,  to  trust,  and 
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provided  that  his  said  trustees  should  man- 
age and  control  the  same,  but  should  not 
have  the  power  to  sell  or  incumber  his  real 
listat^  except  No.  1466  Indiana  avenue, 
which  they  were  given  power  to  sell  and 
i-onvey.  The  will  also  provided  the  appel- 
lant, who  was  the  widow  of  his  deceased 
&on,  John  J.  Mullanny,  should  have  the  right 
to  occupy  a  flat  in  one  of  his  buildings  free 
of  rent,  and  be  paid  by  bis  said  trustees,  out 
of  his  estate,  $40  per  month,  which  amount 
by  one  of  the  codicils  was  increased  to  $60 
per  month,  during  her  life;  also,  after  the 
payment  of  all  charges  and  expenses  con- 
nected with  the  management  and  control  of 
the  estate,  including  taxes,  Insurance,  re- 
pairs, expenses  of  the  trust,  and  trustees' 
fees,  that  the  net  income  arising  from  said 
estate,  or  so  much  thereof  as  said  trustees 
should  deem  proper,  should  be  expended  for 
the  care, '  education,  support,  and  mainte- 
nance of  Margaret  Mary  Mullanny  and  Dom- 
inlck  Daniel  Mullanny,  who  were  the  chil- 
dren of  the  appellant  by  the  testator's  de- 
ceased son,  John  J.  Mullanny,  and  sole  heirs 
at  law  of  the  testator,  until  the  younger  of 
said  children  should  arrive  at  the  age  of  23 
years,  when,  if  living,  the  entire  estate 
should  vest  in  said  grandchildren;  that  said 
Domlnlck  Mullanny,  on  the  9th  day  of  Bep- 
tember,  1898,  published  the  second  codicil  to 
his  said  will,  which,  in  part,  is  as  follows: 
"I  hereby  nominate  and  appoint  my  nephew, 
John  Xangle,  with  Thomas  Brenan,  nomi- 
nated and  appointed  in  my  said  will,  as  and 
to  be  the  executors  of  my  said  last  wUl  and 
testament  and  all  codicils  thereto,  the  ap- 
pointment of  James  Healy,  mentioned  in  my 
said  last  will  and  testament  as  executor 
thereof,  being  hereby  revoked  and  set  aside;" 
that  the  said  Thomas  Brenan  declined  to 
qualify  or  act  as  executor,  and  also  disclaim- 
ed said  trusteeship  and  refused  to  act  as 
trustee;  that  said  James  Healy  also  dis- 
claimed said  trusteeship  and  refused  to  act 
as  trustee;  that  John  Nangle  duly  qualified 
as  executor,  and  letters  testamentary  were 
issued  to  him;  that,  subsequently,  said  pro- 
bate court  appointed  Edward  F.  Dunne  ad- 
ministrator with  the  will  annexed,  under  the 
provisions  of  section  38  of  chapter  3  of 
Hurd's  Revised  Statutes  of  1903,  to  act  with 
said  John  Nangle. 

The  bill  was  amended  and  an  answer  was 
filed,  and  it  was  sought  to  have  determined 

(1)  whether  James  Healy  was  removed  as 
trustee  as  well  as  executor  by  said  codicil; 

(2)  whether  John  Nangle  was  appointed  trus- 
tee as  well  as  executor  by  said  codicil;  (3) 
and  in  case  It  was  determined  that  said 
James  Healy  was  not  removed  as  trustee 
by  said  codicil,  to  have  Edward  F.  Dunne 
appointed  as  trustee  in  the  place  of  Thomas 
Brenan  to  act  with  James  Healy;  or  (4)  in 
case  it  was  determined  that  James  Healy 
was  removed  as  trustee,  and  John  Nangle 
substituted  in  his  place  as  trustee,  to  have 
liidward  F.  Dunne  appointed  as  trustee  in 


place  of  Thomas  Brenan  to  act  With  John 
Nangle. 

The  case  was  heard  upon  the  amended  bill 
and  ans^ver,  and  the  court  decreed  (1)  that 
John  Nangle,  by  said  codicil,  was  substituted 
in  the  place  of  James  Healy,  both  as  execu- 
tor and  trustee,  and  thai  the  estate  vested 
In  trust  In  John  Nangle;  (2)  that  it  was  the 
intention  of  the  testator  that  there  should 
be  at  all  times  two  acting  trustees  of  the  es- 
tate, and  Edward, F.  Dunne  was  appointed 
trustee  in  the  place  of  Thomas  Brenan  to  act 
with  John  Nangle;  that  thereafter  Edward 
F.  Dunne  declined  to  act  as  trustee,  and  the 
court  substituted  in  his  place  as  trustee  the 
appellant.  To  reverse  this  decree  John  Nan- 
gle sued  out  a  writ  of  error  from  the  appel- 
late court  for  the  First  District,  where  er- 
rors and  cross-errors  were  assigned  by  the 
respective  parties.  The  appellate  court  af- 
firmed the  decree  of  the  superior  court  In 
so  far  as  it  decreed  that  John  Nangle  was 
appointed  executor  and  trustee  in  place  of 
James  Healy,  and  reversed  the  decree  in  so 
far  as  It  decreed  that  it  was  the  Intention 
of  the  testator  that  there  should  be  at  all 
times  two  acting  trustees,  and  held  that 
John  Nangle  was  the  sole  trustee  of  said  es- 
tate, and  that  as  there  was  no  vacancy  in 
the  trusteeship,  the  superior  court  was  pow- 
erless to  appoint  appellant  a  trustee  to  act 
with  said  John  Nangle,  and  all  costs  were 
adjudged  against  the  appellant,  Maria  Mtnl- 
lanny,  and  she  has  prosecuted  an  appeal 
to  this  court  to  review  the  Judgment  of  the 
appellate  court 

P.  H.  O'Donnell  and  William  Dillon,  for 
appellant    James  Smith,  for  appellees. 

HAND,  J.  (after  stating  the  facts).  The 
first  question  which  presents  itself  for  oor 
conslderatlon  in  this  case  is  what  effect  if 
any,  did  the  revocation  of  the  appointment 
of  James  Healy,  and  the  appointment  of 
John  Nangle  as  executor  in  his  stead,  have 
upon  the  powers  of  James  Healy  astrustee? 
The  will  named  James  Healy  as  an  execu- 
tor, but  did  not  expressly  name  him  as  a 
trustee.  He  therefore  became  trustee  by 
virtue  of  the  fact  that  certain  powers  and  du- 
ties were  conferred  upon  him  as  executor 
which  did  not  pertain  to  the  powers  and  du- 
ties of  an  executor,  but  belonged  to  those 
of  a  trustee.  The  powers  and  duties  of  an 
executor  and  those  of  a  trustee  are  separate 
and  distinct  and,  while  they  are  usually 
performed  by  dlfterent  persons,  the  same 
persons  are  occasionally  named  in  wills  m 
both  executors  and  trustees.  If  a  person  b« 
expressly  named  as  executor,  also  as  trus- 
tee, the  revocation  of  bis  appointment  »t 
execntor  will  not  necessarily  revoke  his  ap- 
pointment as  trustee;  but  where  powers  anri 
duties  are  conferred  upon  a  person  appoint- 
ed as  executor  which  do  not  pertain  to  the 
powers  and  duties  of  an  execntor  but  per- 
tain to  those  of  a  trustee,  the  executor,  by 
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rlrtne  vf  bis  appointment,  becomes  a  tms- 
tee  by  ImpUcatlon  of  law,  in  which  event  the 
reTocation  of  bis  appointment  as  executor 
revokes  his  i)ower  to  act  as  trustee,  and  the 
duties  and  powers  conferred  npon  blm  as  an 
incident  to  his  appointment  as  executor  will 
terminate  upon  a  revocation  of  bis  appoint- 
ment as  execntor,  unless  otherwise  provided 
by  the  will.  In  other  words,  If  James  Healjr 
bad  been  apedflcally  named  as  execntor,  also 
as  trustee,  and  his  appointment  as  execntor 
alone  bad  been  revoked,  his  powers  and  du- 
ties as  trustee  would  not  necessarily  have 
terminated;  but  as  he  was  named  as  execu- 
tor only,  and  as  executor  certain  powers 
and  duties  were  conferred  npon  him  which 
pertained  to  those  of  a  trustee,  upon  the 
revocation  of  his  appointment  as  executor, 
bis  right  to  i)erform  the  powers  and  duties 
conferred  upon  blm  as  executor  which  per- 
tained to  the  powers  and  duties  of  a  trustee 
was  terminated.  The  testator  after  revok- 
ing the  appointment  of  James  Healy  as  ex- 
ecntor, which  revoked  his  appointment  as 
trustee,  appointed  John  Nangle  as  executor 
In  the  place  of  said  James  Healy.  The  pow- 
ers and  duties  of  Thomas  Brenan  remained 
as  they  were  before  the  appointment  of  John 
Nangle,  who  by  the  terms  of  the  codldl  was 
appointed  executor  to  act  with  Thomas 
Brenan.  If  John  Nangle  was  to  act  with 
Thomas  Brenan,  then,  obviously,  the  pow- 
ers and  duties  conferred  upon  him  were  in- 
tended by  the  testator. to  be  the  same  as  the 
powers  and  duties  conferred  upon  Thomas 
Brenan,  which  were  the  powers  and  duties 
not  only  of  an  executor,  but  also  of  trustee. 
After  naming  John  Nangle  as  executor,  the 
codicil  contains  the  expression  "said  trus- 
tees." These  words  dearly  refer  to  Thomas 
Brenan  and  John  Nangle.  We  think  it  clear, 
therefore,  that  the  testator  Intended  to  re- 
voke the  appolntmmt  of  James  Healy  as 
execntor  and  trustee,  and  to  substitute  in  his 
place  as  executor  and  trustee  John  Nangle, 
and  that  the  superior  and  appellate  courts 
ruled  correctly  In  holding  that,  by  virtue  of 
tbe  appointment  of  John  Nangle  as  executor, 
be  was  g^Iven  the  powers  and  duties  of  trus- 
tee that  were  originally  conferred  upon 
James  Healy  by  the  will. 

Tbe  next  question  presented  for  our  de- 
termination Is,  npon  Thomas  Brenan  declin- 
ing to  qualify  as  executor  and  disclaiming 
as  trustee^  did  tbe  superior  court  have  the 
rlgbt  to  appoint  a  successor  to  Thomas  Bren- 
an as  trustee  to  act  with  John  NangleT 
Tbe  testator  appointed  two  executors  by  his 
will,  and  gave,  devised,  and  bequeathed  to 
said  executors^  or  to  the  survivor  of  them, 
so  much  of  bis  estate  as  should  remain  after 
the  payment  of  his  debts,  funeral  expenses, 
and  certain  charges  and  bequests,  in  trust 
for  the  specUlc  purposes  named  In  bis  wllL 
At  the  time  of  tbe  testator's  death  his  duly 
nominated  and  appointed  executors  were 
Tbomas  Brenan  and  John  Nangle.  who  by 
implication  of  law  were  also  the  trustees  of 
the  residuum  of  bis  estate.    Tbomas  Brenan 


refused  to  qualify  as  executor  and  trustee^' 
whereupon  John  Nangle  qualified  as  execu- 
tor, and  thereupon  became  sole  executor  and 
trustee  of  said  will  and  codicils  and  said 
estate.  Tbe  testator,  by  devising  tbe  residue 
of  bis  estate  to  his  executors  or  to  tbe  sor- 
Tivor  of  them,  showed  that  he  did  not  In- 
tend that  there  should  always  be  two  acting 
trustees  of  bis  estate,  otherwise,  in  case  of 
tbe  death  of  one'  of  the  executors  appointed 
by  him,  he  would  not  have  provided  that  tbe 
■nrvivor  should  hold  in  trust  the  remainder 
of  bis  estate^  but  would  have  provided  for 
the  appointment  of  a  successor  to  said  trus- 
tee. Where  a  testator  names  two  trustees, 
and  makes  no  provision  for  the  appointment 
of  a  successor  In  case  one  of  tbe  trustees 
dies,  resigns,  or  refuses  to  act,  the  entire 
trust  devolves  npon  the  trustee  who  <i.uall- 
fles.  Colder  v.  Bressler,  105  III.  419.  This 
being  true.  It  Is  apparent  so  long  as  such 
trustee  acta  there  Is  no  vacancy  In  the  tms- 
teesbip.  While  a  court  of  equity  will  not 
allow  a  trust  to  fail  for  want  of  a  trustee, 
■ucb  court  cannot  rightfully  appoint  a  trus- 
tee to  administer  a  trust  until  there  is  a 
vacancy  in  the  trusteeship;  and,  In  case  a 
trust  Is  created  and  more  than  one  trustee 
Is  named,  the  author  of  the  trust  has  the 
right  to  determine  whether  tbe  failure  of 
one  trustee  to  qualify  shall  create  a  vacancy, 
and,  in  case  of  a  vacancy,  to  determine  in 
what  manner  it  shall  be  filled.  French  t. 
Northern  Trust  Co.,  197  III.  30,  64  X.  E.  105. 
Here  the  author  of  tbe  trust  appointed  two' 
trustees.  One,  only,  qualified.  No  provi- 
sion was  made  for  the  appointment  of  a 
successor,  and  it  is  apparent  the  testator  did 
not  Intend  that  the  failure  of  one  trustee  to 
qualify  should  create  a  vacancy.  In  sucb 
state  of  case  the  trust  devolved  upon  tbe 
trustee  who  qualified,  and  there  was  no  va- 
cancy In  the  trusteeship,  and  the  superior 
court  was  without  power  to  appoint  a  trustee 
to  act  for  the  one  who  failed  to  qualify  with 
the  one  who  bad  qualified. 

We  have  looked  into  the  record  and  are 
of  tbe  opinion  the  appellate  court  did  not 
err  In  adjudging  the  cost  in  that  court  and 
In  the  trial  court  against  the  appellant.  The 
Judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 

WILKIN  and  CARTWRIGHT,  JJ.,  dissent 


OU  IIL  4M.i 
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(Supreme   Court  of  Illinois.     Oct   24,   1904.) 

lUam — IHJUBT  TO  SEBVAHT — CONTRIBtTTOBT 
NB6UOENCB— NEOLIOENCK— ASSnUPTION  OV 
BISK — FEIXOW  SBBVAWT— JUBT  QUBSTIONS— 
XIISTBUCTIOIia— BEKABKS  OF  OOUNBBb— AF- 
rKAI,. 

1.  In  an  acUon  br  a  railroad  section  hand  for 
Injuries  resnltiot  from  being  struck  by  an  en- 
gine while  at  work  between  the  rails,  sridenos 


•Bebearins  denied  "December  S,  1901 
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«rwmlin<,  aafl  wbetber  plaimtiir  was  la  tb«  «t- 
•rciae  o{  dm  care  at  the  time  of  the  accident, 
k«M  to  be  a  qneation  tor  the  ivay. 

&  Whether  defendant  was  gaUtf  of  Befftt> 
tsnotjJkM  to  be  a  aieation  for  the  jary. 

S.  Whether  plainuff  had  auumed  the  rlak, 
held  to  be  a  queation  for  the  Jury. 

4.  Whether  the  employs  of  the  defendant  in 
charge  of  the  engine  by  which  plaintiff  was  in- 
jured, and  the  plaintiff^  a  section  iuind.  were 
employes  whose  dnties  brought  them  into  such 
habitua)  association  aa  would  afford  them  power 
and  opportunity  of  exercising  an  influence,  each 
upon  the  other,  promotive  of  their  matofLl  safe- 
ty, and  therefore  fellow  servants,  was  a  qne»- 
tion  for  the  Jury. 

5.  To  create  the  retation  of  fellow  senranCa, 
the  employes  must  be  directly  co-operating  wiih 
each  other  in  a  particular  work  at  the  tune  of 
the  injury,  or  their  osual  duties  mnst  be  snch 
as  to  bring  them  into  such  habitual  association 
as  will  afford  them  the  power  and  opportunity 
of  exercising  an  influence,  each  qpon  the  oth- 
er, promotive  of  their  mutual  safety. 

&  Where  a  party  offers  several  instructions 
embodying  the  same  proposition  in  varying  lan- 
guage, some  only  of  which  are  given,  be  will 
not  be  heard  to  complain  because  the  court  re- 
fuxes  the  one  the  party  considers  most  impor- 
Unt 

7.  In  an  employe's  personal  injury  suit,  a 
charge  that  the  Jury  should  not  arrive  at  their 
verdict  by  chance,  and,  in  the  event  of  a  finding 
for  plaintiff,  should  not  determine  tlie  amount 
by  adding  the  amount  individtial  jurors  think 
ought  to  be  awarded  and  dividing  the  snm  by 
the  nomlier  of  jurors  voting,  was  properly  re- 
fused, where  it  was  coupled  with  incorrect  and 
misleading  statements  of  the  law  of  negligence, 
and  in  reference  to  the  duty  of  a  Juror  to  re- 
frain from  consenting  to  a  verdict  which  does 
not  mpet  with  the  approval  of  bis  Judgment. 

8.  Instructions  to  the  effect  that  aflSrmative 
testimony  of  witnesses  that  they  heard  a  bell 
ring  is  of  more  force  as  evidence  than  opposing 
statements  of  witnesses  of  equal  credibility 
that  they  did  not  hear  the  bell  ring  are  proper- 
ly refused  when  not  based  on  the  hypothesis  of 
equal  opportunity. 

9.  Counsel  has  n«  right  to  advise  the  jury 
thnt  he  dneg  not  intend  to  ask  any  instructions. 

10.  At  the  close  of  the  evidence  the  court,  in 
the  presence  of  the  jury,  addressing  counsel,  di- 
rected them  to  pass  up  their  instructions.  Coun- 
sel for  plaintiff  replied.  "We  haven't  any  In- 
structions to  pass  up.  your  honor."  Objection 
was  made  by  defendant,  and  sustained.  Beld 
that,  as  the  statement  was  elicited  by  the  court's 
direction  and  was  directly  responsive  thereto, 
and  aa  defendant  obtained  the  only  relief  that 
it  nsked,  which  was  that  its  objection  l>e  sus- 
tained, the  remarks  of  counsel  were  not  cause 
for  reversal  of  a  judgment  for  plaintiff. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  by  Henry  Otstot  against  tbe  Indi- 
ana, Illinois  A  Iowa  Railro.id  Company. 
Fi-ora  a  judgment  of  tbe  Appellate  Court  (113 
111.  App.  37)  affirming  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Glennon,  Gary  A  Walker  and  Reeves  ft 
Boys,  for  appeltant  Arthur  H.  Sbay, 
Browne  A  Wiley,  and  Brewer  &  Stra-wn,  for 
appellee. 

SCOTT,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  Appellate  Court  for  the  Second 
Dtatrlct,  affirming  a  judgment  of  tbe  circuit 
court  of  La  Salle  county  for  the  sum  of  9d,- 

f  (.  IM  Trial,  VOL  U.  C«bL  Dig.  I  «. 


000,  recoTcred  Iqr  appeOet  acalnat  aq/ptUuA 
tat  venonai  injnrtaa. 

One  termlnna  of  «piNdl»nt*  satlroad  ii  at 
Btreator,  III.,  where  It  bas  axtenatTe  awitch- 
yards.  liimdy  street  In  that  cltr,  la  a  street 
running  east  and  west  Nortb  from  that 
street,  in  tbe  following  order  and  parallel 
thereto^  are  Livingston,  Wilson.  Bridge,  and 
Main  streets.  Between  Lnnd7  street  and 
Main  street  the  main  track  of  appellant  runa 
north  and  south.  This  track  approaches  Lnn- 
dy  street  from  the  south,  and,  together  with 
ail  the  other  tracks  of  appellant,  terminates 
at  or  near  Main  street  The  depot  Is  located 
on  Bridge  street,  about  one  block  south  of 
tbe  terminus  of  fppellanfs  tracks.  About 
100  feet  south  of  Lnndy  street  a  switch  leaves 
the  main  track  on  the  east  side,  and  runs 
first  in  a  northeasterly  dlrectioa.  Aa  it  ap- 
proaches Main  street  Iiowever,  It  gradually 
turns  In  a  northwesterly  direction,  and*  again 
intersects  the  main  track.  This  switch  Is 
known  as  tbe  "lead  track."  Between  this 
lead  track  and  the  main  track  are  five  switch 
tracks,  which  are  parallel  with  tbe  main 
track  and  connect  at  both  ends  with  the  lead 
track.  Where  the  lead  track  leaves  tbe  main 
track  south  of  Lundy  street,  is  switch  stand 
No.  L  Following  tbe  lead  track  northeast 
switch  stand  No.  2  Is  located  at  the  intersec- 
tion of  the  first  switch  track  with  the  lead 
track,  switch  stand  No.  8  at  the  Intersection 
of  the  second  track,  and  switch  stand  No.  4, 
where  the  accident  hereinafter  mentioned  oc- 
curred, at  the  intersection  of  switch  track 
No.  8. 

Appellee  was  a  section  hand,  and  on  tbe 
morning  of  February  7,  1900,  at  7:15  o'clock, 
tbe  section  gang,  composed  of  Harry  Sawyer, 
the  foreman,  and  of  Mull,  Lantzer,  and  appel- 
lee, section  hands,  was  proceeding  south  on 
a  hand  car  on  the  main  track,  for  the  purpose 
of  going  to  the  roundhouse,  which  was  situ- 
ated In  tbe  yardfl  south  of  Lundy  street;  for 
tbe  purpose  of  cleaning  out  the  ash  pit 
When  they  got  to  Lundy  street  they  found 
the  main  track  south  of  them,  blocked,  and 
tbe  foreman  directed  tbem  to  take  the  band 
car  off  the  track  and  clean  out  the  swltcb 
points  along  the  lead  track.  They  first'  com- 
menced work  at  switch  stand  No.  2,  tben 
moved  to  No.  8,  and  then  to  No.  4.  Wblle 
engaged  in  throwing  out  tbe  water  that  bad 
collected  between  the  rails  at  swltcb  stand 
No.  4,  Mull  and  appellee  were  standing  be- 
tween tbe  rails,  facing  south.  At  that  time 
Mumaw,  a  hostler  in  tbe  employ  of  tbe  ap- 
pellant backed  locomotive  engine  No.  9  eoutb 
on  switch  track  No.  4,  which  is  next  east  of 
switch  track  No.  3,  and  Intersects  tbe  lead 
track  at  switch  stand  No.  6.  Tbe  engine  fol- 
lowed the  switch  to  the  lead  track,  and  tben 
came  along  tbe  lead  track  until  the  tender 
struck  appellee,  knocking  him  down.  Tbe 
two  rear  wheels  ran  over  bis  left  leg,  aecesai- 
tatlng  its  amputation,  and  be  was  otherwise 
injured.  Mull,  one  of  the  other  soctiunnaen, 
who  was  working  alongside  of  appellee  and 
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fiiclng  the  aame  way,  was  struck  and  slightly 
injured  at  the  same  time. 

Appellee  broagbt  suit,  and  filed  a  declara- 
tion consisting  of  five  counts.  The  first  char> 
ges  negligence  in  driving  the  engine  along 
the  track;  the  second  charges  negligence  In 
that  the  hostler  failed  to  ring  a  bell  or  sound 
a  whistle  to  warn  appellee  of  the  approach 
of  the  engine;  the  third  count  charges  will- 
ful and  wanton  negligence  on  the  part  of  the 
hostler  In  charge  of  the  engine;  the  fourth 
count  charges  that  the  defendant  failed  to 
furnish  a  sufficient  number  of  servants  to 
properly  operate  the  engine,  and  carelessly 
and  negligently  placed  the  same  In  the  care 
of  but  one  of  Its  servants;  the  fifth  charges 
that  the  defendant  carelessly  and  negligently 
placed  the  engine  in  charge  of  an  unskillful 
and  reckless  person.  The  plea  was  "not 
guilty."  At  the  close  of  the  plaintiff's  evi- 
dence, and  again  at  the  dose  of  all  the  evi- 
dence, appellant  moved  the  court  to  direct  a 
verdict  for  the  defendant  The  motion  was 
denied  In  each  Instance,  and  this  action  of 
the  court  is  assigned  as  error,  and  the  ques- 
tion Is  thereby  presented  whether  there  is 
any  evidence  In  the  record  which,  with  the 
legitimate  Inferences  to  be  drawn  therefrom, 
Is  sufficient  to  warrant  a  verdict  In  favor  of 
the  plaintiff. 

It  Is  first  Insisted  that  there  Is  no  evidence 
that  appellee  was  In  the  exercise  of  due  care 
for  his  own  personal  safety  at  the  time  of 
the  accident,  and  this  Is  based  on  the  fact 
that  he  did  not  keep  such  a  lookout  to  the 
north  and  back  of  him,  at  the  place  where 
he  was  working,  as  would  enable  him  to  as- 
certain that  the  engine  was  approaching  from 
that  direction.  He  had  been  In  the  employ 
of  the  appellant  as  a  section  hand  for  two 
years.  His  duties,  ordinarily,  were  confined 
to  the  switchyards  at  Streator,  which  extend- 
ed from  Main  street,  where  all  the  tracks 
terminated,  south  and  east  along  the  main 
track  a  distance  of  2'A  to  3  miles.  In  some 
emergencies,  however,  he  was  sent  out  to 
work  at  places  beyond  the  yards,  as  the  exi- 
gencies of  the  business  of  appellant  required. 
On  the  morning  In  question,  engine  No.  9 
came  In  with  a  freight  train  about  6:45  a. 
m.  It  stopped  at  the  roundhouse,  which  is 
about  a  mile  from  Main  street,  for  the  host- 
ler, and  then  proceeded  north  to  the  depot, 
which  was  near  Main  street.  There  it  was 
uncoupled,  and  the  hostler  took  It  over  on 
the  switch  to  a  place  Just  south  of  Livingston 
street,  where  It  was  standing  prior  to  the 
time  It  was  moved  south  at  the  time  the  ac- 
cident occurred,  and  It  stood  there  for  about 
a  half  hour.  That  place  Is  about  180  feet 
north  of  switch  stand  No.  4.  When  appellee 
was  at  work  Just  prior  to  the  accident,  there 
was  an  engine  in  the  yards  south  of  Lundy 
street  switching  freight  cars,  and  using  the 
switch  tracks  and  the  lead  track  upon  which 
the  appellee  was  at  work.  Appellee  was  fa- 
cing south,  and  this  engine  which  was  en- 
gaged in  switching  freight  cars  was  south  of 


him..  He  testified  that  he  did  n«t  know  that 
there  was  any  engine  In  the  yards  north  of 
him,  and  that  as  he  worked  he  looked  around 
every  one  or  two  or  three  minutes  to  see 
whether  any  engine  was  approaching  from 
the  nortl;,  but  d}d  not  see  engine  No.  9,  or 
know  that  It  was  north  of  him,  until  It  struck 
hiin.  It  Is  not  contended  that  he  was  in  an 
improper  place  or  position  to  do  the  work 
which  he  had  been  directed  to  do  by  his  fore- 
man. His  attention  would  naturally  be  en- 
grossed by  his  occupation.  He  knew  of  tbe- 
englne  working  south  of  him,  and  wonld  be 
on  the  alert  to  avoid  any  danger  from  that 
direction.  He  did  not  know  of  the  one  north 
of  bin).  Under  these  circumstances,  we  re- 
gard the  question  whether  he  was  In  the  ex- 
ercise of  due  care  as  one  for  the  jury. 

When  Mumaw  took  charge  of  the  engine, 
he  backed  It  down  from  Main  street  on  track 
No.  4  until  he  crossed  Livingston  street. 
There  he  stopped  the  engine  and  waited 
until  the  tracks  south  of  him  were  cleared 
by  the  switch  engine  so  that  he  could  reach 
the  roundhouse.  There  Is  evidence  that  at 
the  time  of  starting  the  engine  south,  after 
the  tracks  were  cleared.  Just  before  the  ac- 
cident, Mnmaw  knew  that  these  section 
hands  were  working  on  the  track  at  switch 
stand  No.  4,  and  that  be  started  the  engine 
and  ran  it  over  the  distance  Intervening  the 
po^nt  at  which  it  had  been  stopped.  Just 
south  of  Livingston  street  and  the  point 
where  it  struck  the  appellee,  without  ring- 
ing the  bell,  or  sounding  the  whistle,  or  giv- 
ing other  warning  of  Its  approach.  From 
this  evidence  the  Jury  might  well  Infer  n^II- 
gence  on  the  part  of  the  appellant 

Counsel  suggest  that  the  Injuiy  to  appellee 
resulted  from  a  risk  which  he  had  assumed. 
The  evidence  tends  to  show  that  the  proxl- 
Imate  cause  of  the  accident  was  the  negli- 
gence of  the  defendant  in  falling  to  give 
appellee  warning  of  the  approach  of  the 
engine,  and  It  appeared  from  the  testimony 
of  appellee  that  he  had  frequently  seen 
Mnmaw  in  charge  of  a  moving  engine 
when  the  whistle  was  not  sounding  and  the 
bell  was  not  ringing,  and  It  Is  said  that  by 
reason  of  this  fact,  and  of  the  further  fact 
that  he  had  not  made  any  complaint  of 
Mumaw's  conduct  In  this  regard,  he  had 
assumed  the  risk  of  any  injury  that  he  might 
receive  as  a  result  of  Mumaw  operating  aa 
engine  without  ringing  the  bell  or  sounding 
the  whistle.  If  it  be  conceded  that  counsel's 
view  Is  correct  In  this  respect  so  far  as  It 
might  concern  appellee  If  he  had  come  upon 
the  track  on  which  the  engine  was  moving 
after  it  was  in  motion,  we  are  still  of  opin- 
ion that  whether  or  not  appellee  had  as- 
sumed the  risk  resulting  from  the  failure  of 
Mumaw  to  give  notice  of  the  fact  that  he 
was  about  to  start  an  engine  standing  at  a 
point  less  than  200  feet  from  the  place  where 
he  knew  appellee  was  working  on  the  track 
which  the  engine  would  follow  when  in  mo- 
tion, and  from  the  failure  to  give  warning 
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that  the  engine  was  approaching  after  It  was 
in  motion,  was  one  for  the  Jury.  While 
appellee  knew  that  Mumaw  moved  the  en- 
gine through  the  yards  with  bell  and  whistle 
both  silent,  we  do  not  think  It  can  be  said 
as  a  matter  of  law  that  he  thereby  assumed 
the  risk  that  Mumaw  would  deliberately 
start  an  engine  and  run  It  upon  men  who  he 
knew  were  working  on  the  track  at  a  point 
not  more  than  200  feet  from  the  starting 
place  of  the  engine,  without  giving  them  any 
warning  whatever. 

It  Is  next  insisted  that  the  evidence  in  this 
case  Is  such  that  all  reasonable  minds  must 
reach  the  conclusion  that  Mumaw,  whose 
negligence  caused  the  Injury,  and  appellee 
were  fellow  servants.  To  create  that  rela- 
tion between  servants,  they  must  be  direct- 
ly co-operating  with  each  other  in  a  partic- 
ular work  at  the  time  of  the  injury,  or  their 
usual  duties  must  be  such  as  to  bring  them 
into  such  habitual  association  as  will  afTord 
them  the  power  and  opportunity  of  exwcls- 
Ing  an  Influence,  each  upon  the  other,  pro- 
motive of  their  mutual  safety.  Chicago  & 
Northwestern  Railroad  Co.  v.  Moranda,  93  111. 
302,  34  Am.  Rep.  168;  Pagels  v.  Meyer,  ld3 
111.  172,  61  N.  B.  1111;  Duffy  v.  Klvllin,  196 
111.  630,  63  N.  E.  503.  It  is  not  claimed  that 
appellee  and  Mumaw  were  fellow  servants 
within  the  first  division  of  the  rule,  but  it 
is  claimed  that  their  usual  duties  brought 
them  into  such  habitual  association  as  af- 
forded them  the  power  and  opportunity  of 
exercising  an  Influence  over  each  other  pro- 
motive of  mutual  safety.  It  appears  from 
the  evidence  of  appellee  that  it  was  his  duty 
and  the  duty  of  the  sectionmen  with  whom 
he  worked  to  keep  the  railroad  tracks  in  re- 
pair, and  that  their  usual  duties  included 
work  on  all  the  tracks  in  the  yards  at  Streat- 
or.  Mumaw's  duties  were  to  take  engines 
from  the  depot  to  the  roundhouse  when  they 
came  in  ofT  the  road,  and  to  fetch  them  from 
the  roundhouse  to  the  depot  when  they  were 
needed  to  go  out  on  the  road.  Both  appel- 
lee and  Mumaw  worked  during  daytime. 
It  appears  that  on  several  occasions  appel- 
lee had  ridden  on  an  engine  with  Mumaw 
on  Sunday  when  appellee  went  to  the  round- 
house to  clean  out  the  cinder  pit,  but  that 
his  duties  did  not  require  him  to  ride  there, 
and  that  he  was  not  directed  to  ride  there  by 
appellant,  and  that  he  did  It  to  save  walking 
the  distance  to  the  roundhouse.  It  also  ap- 
pears that  appellee  saw  Mumaw  practically 
every  day;  that  is,  Mumaw  would  be  going 
back  and  forth  on  an  engine  through  the 
yards  while  appellee  was  at  work  there. 
Whether  they  saw  each  other,  however,  or 
came  In  contact  with  each  other,  or  whether 
any  of  the  sectionmen  saw  Mumaw  or  came 
in  contact  with  lilm,  was  purely  a  matter 
of  chance.  The  duties  of  the  sectionmen 
never  necessarily  brought  any  of  them  into 
association  with  Mumaw,  and  his  duties  did 
not  at  any  time  necessarily  bring  him  into 
association  with  any  of  them.    They  were 


employed  In  different  departments,  and  the 
work  of  the  sectionmen  had  no  connection 
whatever  with  that  of  the  hostler.  He 
might  never  be  brought  into  association  with 
any  of  them.  Such  association  as  there  was 
between  Mumaw  and  the  section  men  was 
purely  accidental,  resulting  from  the  fact 
that  they  happened  to  be  working  in  the  part 
of  the  yards  through  which  he  passed  In  the 
performance  of  his  duties  in  taking  engines 
to  and  from  the  roundhouse  at  a  time  when 
he  had  occasion  to  move  an  engine  through 
that  portion  of  the  yards.  Under  these  cir- 
cumstances we  cannot  say  that  the  evidence 
is  such  that  all  reasonable  minds  must  con- 
clude that  Mumaw  and  appellee  were  fellow 
servants. 

Appellant  requested  the  court  to  give 
to  the  Jury  34  instructions,  which  cover  17 
printed  pages  of  the  abstract.  These  In- 
structions seem  more  voluminous  and  numer- 
ous than  there  was  occasion  for,  in  view  of 
the  few  and  simple  Issues  Involved  in  this 
cause.  The  first  22  of  these  were  given.  The 
last  12  were  refused.  The  refusal  of  each 
of  the  12  is  assigned  as  error.  No.  23  an- 
nounced the  doctrine  of  assumed  risk.  Nos. 
17  and  20  "given"  correctly  laid  down  the 
law  on  this  subject,  the  only  difference  be- 
ing that  No.  23  points  out  the  duty  of  an 
employe  who  discovers  an  extraordinary  haz- 
ard in  the  service  which  did  not  exist,  or  of 
which  he  did  not  have  knowledge,  when  he 
entered  the  service.  While  this  Instruction 
stated  the  law  correctly,  we  do  not  regard 
its  refusal  as  error,  in  view  of  the  fact  that 
17  and  20  were  given.  Had  the  seventeenth 
and  twentieth  not  been  ottered  and  given, 
the  twenty-third  should  have  been  given. 
Where  a  party  thus  offers  two  or  more  in- 
structions embodying  the  same  proposition 
iu  varying  language,  he  will  not  be  heard 
to  complain  because  the  court  refuses  the  one 
the  party  considers  most  important,  where 
the  others  are  given.  He  can  avoid  this  diffi- 
culty by  requesting  the  giving  only  of  the 
instruction  which  is  most  satisfactory  to 
himself  on  that  subject 

No.  24  is  to  the  effect  that  if  It  was  the 
duty  of  each  of  the  section  tiands  to  look 
out  for  himself  and  the  other  members  of 
the  section  gang,  and  to  give  each  other 
warning  of  approaching  trains  or  engines, 
and  that  If  the  man  Lantzer,  who  was  work- 
ing with  appellee,  neglected  this  duty,  then 
appellee  cannot  recover.  There  is  no  evi- 
dence that  Lantzer  owed  any  such  duty  to 
appellee.  The  instruction  was  properly  re- 
fused. 

No.  25  advised  the  Jury  not  to  arrive  at  a 
verdict  by  chance,  and,  in  the  event  of  find- 
ing a  verdict  for  the  plalnttfT,  not  to  deter- 
mine the  amount  by  adding  Ihe  amount  in- 
dividual Jurors  think  ought  to  be  awarded, 
and  dividing  the  sum  so  obtained  by  the 
number  of  Jurors  voting;  but  these  proposi- 
tions were  coupled  with  an  incorrect  state- 
ment of  the  law  of  negligence,  and  with  a 
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BiBleadiag  itatement  of  the  law  In  reference 
to  tbe  dnty  of  a  jnror  to  refrain  from  con- 
senting to  a  yerdlct  which  doea  not  meet 
with  the  approyal  of  hla  Judgment. 

The  2eth,  28th,  and  80th  deal  with  the 
doctrine  of  assumed  risk,  and  we  regard  that 
subject  as  having  been  aufflciently  covered 
bj  the  17th  and  20th  InstructlonB. 

The  thlrty-aecond  and  thirty-third  were  In 
substance  that  the  afiSrmatlTe  testimony  of 
witnesses  that  they  heard  a  bell  ring  was  of 
more  force  as  evidence  than  opposing  state- 
ments of  witnesses  of  equal  credibility  that 
they  did  not  hear  the  bell  ring.  In  the 
at  bar,  appellant  contended  that  Mn- 
started  the  bell  ringing  before  he 
moved  the  engine  from  the  place  where  he 
bad  stopped  it,  south  of  Livingston  street, 
and  kept  It  ringing  continually  until  after 
the  accident  occurred.  A  man  by  the  name 
of  Ferrlter  testified  that  he  was  on  the  en- 
gine before  It  started,  with  Mumaw,  and 
oontlnned  there  with  him  until  after  the 
accident  occurred,  and  that  he  heard  no  bell 
rung  or  whistle  sounded  on  that  engine  prior 
to  tbe  accident  Another  witness,  by  the 
name  of  Pryor,  testified  that  he  was  on  the 
switch  engine  which  stood  on  track  No.  1, 
about  30  feet  from  the  point  where  the  ac- 
cident occurred,  which  would  be  about  200 
feet  from  the  place  where  engine  No.  9 
stood  after  being  stopped  on  the  south  side 
of  Livingston  street,  and  that  he  heard  tbe 
bell  on  engine  No.  9  ringing  jnst  as  that  en- 
gine started  sonth.  Immediately  before  the 
accident.  It  Is  apparent  that  the  rule  an- 
noonced  by  these  last-mentioned  instructions 
conld  not  properly  be  applied  to  these  two 
witnesses.  Where  the  trial  court  refused 
a  similar  Instruction  asked  by  defendant, 
and  there  was  a  judgment  for  the  plaintiff, 
this  court  declined  to  reverse  the  judgment 
In  Atchison,  Topeka  &  Santa  F6  Railroad 
Co.  y.  Feeban,  149  III.  202,  86  N.  B.  1036. 
and  said:  "The  force  and  weight  to  be 
given  to  the  testimony  of  the  respectiye  wit- 
nesses is  a  matter  to  be  determined  by 'the 
Jury,  and  with  which  the  court  should  not 
ordinarily  Interfere."  In  any  event,  an  in- 
struction which  attempts  to  advise  the  jury 
that,  in  determining  whether  a  bell  did  ring, 
the  testimony  of  a  witness  who  testifies  af- 
firmatively that  a  bell  was  rung  is  of  greater 
weight  than  that  of  a  witness  who  testifies 
that  he  did  not  hear  It  ring,  should  be  based 
on  the  hypothesis  of  equal  opportunity.  The 
instructlcHis  before  us  are  defective  In  this 
respect. 

We  have  been  favored  with  no  statement 
showing  that  there  was  error  In  the  refusal 
of  the  27th,  29th,  31st,  and  34th  instructions, 
and  It  Is  therefore  unnecessary  to  discuss 
them. 

At  the  close  of  all  the  evidence,  the  court, 
1b  the  presence  of  the  jury,  after  being  ad- 
vised that  the  proof  was  all  In,  addressing 
counsel  on  both  sides,  said,  "Well,  pass  up 
TOUT  Instructions  and  proceed  with  your  ar- 


guments." Thereupon  connsel  for  appellee 
replied,  "We  haven't  any  Instructions  to 
pass  up,  your  honor."  Counsel  for  appellant 
objected  to  this  statement,  made  In  the  pres- 
ence of  tbe  jury.  Thereupon  counsel  for 
appellee  responded,  "We  have  a  right  to  tell 
tbe  jury  that  we  are  not  going  to  ask  any 
Instructions."  Objection  was  made  to  this 
statement,  and  the  court,  after  expressing 
regret  that  the  statement  had  been  made, 
sustained  the  objection.  Counsel  for  appel- 
lee was  mistaken  In  saying  that  he  had  a 
right  to  advise  the  Jury  that  be  did  not  In- 
tend to  ask  any  Instructions.  So  far  as  the 
jury  Is  concerned,  the  Instructions  are  the 
Instructions  of  the  court,  given  as  the  court's 
view  of  the  law,  and  the  Jury  should  not  be 
Informed  at  whose  request  they  are  given. 
This  court  long  since  condemned  the  practice 
which  once  prevailed  of  writing  the  words 
"plaintiff's''  and  "defendant's"  on  the  In- 
structions requested  by  the  respective  par- 
ties. Aneals  v.  People,  134  ni.  401,  26  N.  B. 
1022.  The  statement  made  by  counsel  for 
appellee  In  this  case  conveyed  to  the  Jury 
precisely  the  Information  which  this  court 
Intended  to  prevent  when  It  disapproved  the 
practice  of  so  marking  instructions.  Where 
the  Jury  are  advised  that  certain  instructions 
are  given  at  the  request  of  one  of  the  par- 
ties, there  Is  danger  that  they  will  look 
upon  such  Instructions  as  In  the  natnre  of 
an  argument  In  favor  of  the  party  request- 
ing them,  Instead  of  an  Impartial  statement 
of  the  law.  Appellant,  however,  obtained  the 
only  relief  It  asked,  which  was  that  its  ob- 
jection to  the  statement  be  sustained.  The 
action  of  the  court  In  sustaining  an  objec- 
tion made  to  Improper  remarks  or  conduct 
ot  an  attorney  In  the  cause  will  not  always 
be  regarded  as  purging  the  record  of  error. 
West  Chicago  Street  Railroad  Co.  v.  Sulli- 
van, 165  III.  302,  46  N.  B.  234.  In  this  In- 
stance the  statement  to  which  the  original 
objection  was  made  was  elicited  by  the 
court's  request  or  direction  to  pass  up  the 
instructions,  and  was  directly  responsive 
thereto.  We  do  not  consider  the  objection- 
able conduct  of  counsel  under  the  circum- 
stances here  disclosed  such  as  to  warrant 
a  reversal. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(2U  IlL  177.) 

HTJRSBN  y.  HURSBN.» 
(Sapreme   Court   of   Illhioia.     Oct   24,   1904.) 

CA.IfCIXIJk.TION   or  DIBD  rSOM  HTTSBAnO  SO 
WnX— CVIDEKCI. 

1.  Where  the  transfer  of  property  br  a  hoa- 
bsnd  to  a  wife  is  procured  throogh  the  frand 
of  the  wife,  equity  has  power  to  set  aaide  the 
conve.vance. 

2.  Where  a  wife  procures  her  hnsband  to  con- 
vey certain  property  to  her,  under  threats  not 
to  live  with  him  unless  he  does  so,  and  on  ob- 
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tainlng  the   cohreyance  lives  with   him  three 
days,   and  then,  without,  any  apparent   canse, 
severs  their  marital  relations,   the  conveyance 
will  be  set  aside  at  the  suit  of  the  busbancL 
Wilkin,  J.,  dissenting. 

Appeal  from  Circuit  Coart,  Cook  County; 
Chas.  G.  Neeley,  Judge. 

Action  by  Patrick  Hursen  against  Marga- 
ret Hursen  for  cancellation  of  a  deed.  From 
a  decree  for  defendant;  complainant  appeals. 
Reversed. 

See  70  N.  B.  004. 

This  was  a  bill  In  chancery  filed  by  the 
appellant  against  the  appellee  to  set  aside  a 
deed  made  by  appellant  to  appellee  on  April 
19,  1901,  and  recorded  in  the  office  of  the 
recorder  of  deeds  In  Cook  county,  to  a  house 
and  lot  located  In  the  city  of  Chicago,  and 
known  as  No.  18  Colorado  avenue.  An  an- 
swer and  replication  were  filed,  and  upon  a 
hearing  In  open  court  the  bill  was  dismissed 
for  want  of  equity,  and  the  appellant  has 
brought  the  record  to  this  court  for  review  by 
nppeal. 

It  appears  from  the  pleadings  and  proofs 
that  the  appellant  was  a  widower  55  years 
of  nge;  that  he  had  resided  in  the  city  of 
Chicago  for  upwards  of  30  years;  that  be 
bad  accumulated  property  of  the  value  of 
about  $18,500,  which  was  Invested  in  produc- 
tive real  estate  located  in  said  city;  that  he 
had  been  twice  married;  that  be  had  five 
children  by  the  first  marrlagre  and  three  by 
the  second;  that  the  children  by  his  second 
marriage  were  all  girls;  and  ranged  in  ages 
from  6  to  10  years;  that  the  appellee  was  a 
widow  42  years  of  age;  that  she  resided  In 
the  same  section  of  the  city  of  Chicago  in 
which  the  appellant  resided,  add  they  had 
known  each  other,  in  a  casual  way,  for  a 
number  of  years;  that  in  December,  1900, 
appellant  commenced  keeping  company  with 
appellee  and  in  the  following  month  of  Janu- 
ary proposed  marriage  to  her;  that  appellee 
said  to  him  she  wonld  marry  him  if  he 
would  buy  her  a  seal  skin  coat  a  diamond 
ring,  and  deed  her  a  portion  of  his  property; 
that  appellant  bought  the  coat  and  ring  and 
made  her  a  present  of  $50  in  cash,  and  in 
the  month  of  March  took  bev  to  the  state  of 
Indiana  to  view  a  farm  that  he  was  about  to 
trade  one  of  his  houses  and  lota  In  Chicago 
for,  and  which  he  proposed  to  occupy,  after 
their  marriage,  as  a  summer  home,  with  a 
view  for  her  to  determine  if  she  would  be 
satisfied  to  live  upon  the  farm;  that  shortly 
thereafter,  and  on  the  17th  day  of  April, 
1901,  the  parties  were  married  in  the  state  of 
Indiana;  that  the  appellant  bad  consum- 
mated the  exchange  for  the  Indiana  farm, 
which  was  worth  $5,000,  and  Just  before  the 
marriage  ceremony  was  performed  took  from 
his  pocket  a  deed  for  a  half  Interest  In  the 
farm  to  appellee  and  offered  it  to  her.  She 
examined  the  deed,  but  objected  to  accepting 
the  same,  and  demanded  that  appellant  con- 
vey to  her  the  premises  In  question,  which* 
were  worth  $8,000,  and  for  a  time  declined  to 


marry  appellant  unless  he  would  convey  to 
her  said  premises;  that  after  talking  with 
the  priest  who  was  to  perform  the  marriage 
ceremony,  and  after  deliberating  upon  the 
subject,  the  appellee  took  into  her  possession 
the  deed  to  the  half  interest  in  the  Indiana 
farm,  and  the  marriage  ceremony  was  per- 
formed; that  within  one  hour  after  the  mar- 
riage the  appellee  took  the  train  for  Chi- 
cago, telling  the  appellant  when  he  conveyed 
to  her  the  Colorado  avenue  property  she 
wonld  return  to  him  the  deed  for  the  half 
Interest  In  the  farm  and  be  to  him  a  vrife. 
The  appellant  remained  In  Indiana  two  days, 
when  he  followed  her  to  Chicago,  and  there 
said  to  her  he  bad  married  her  against  the 
advice  of  his  friends,  and,  in  order  to  have 
peace  and  save  talk,  if  she  would  return  to 
the  farm  with  him,  and  live  with  him  and  be 
a  faithful  wife,  he  would  convey  to  her  the 
Colorado  avenue  property;  and  upon  her 
promise  so  to  do  he  executed  and  delivered 
to  her  a  deed  for  said  property,  and  she  re- 
turned to  him  the  deed  for  the  half  Interest 
In  the  Indiana  farm,  and  they  retiurned  to 
the  Indiana  farm  on  the  day  the  deed  to  the 
Colorado  avenue  property  was  executed-  and 
delivered,  and  she  occupied  his  bed  for  three 
nights,  when  she  left  It  and  took  another 
room,  and  from  that  time  refused  to  cohabit 
with  him.  She  remained  on  the  farm  a  part 
of  the  time  up  till  the  month  of  September, 
In  the  year  of  their  marriage,  when  she  re- 
turned to  Chicago.  While  she  was  upon  the 
farm  the  appellant,  at  her  request,  expended 
thereon  $2,500  In  Improvements,  furnished  a 
servant  to  do  the  work  In  the  house,  and 
provided  the  appellee  a  horse  and  buggy  In 
which  to  drive  about  the  covmtry. 

F.  S.  Balrd,  for  appellant  Benedict  J. 
Short  for  appellee. 

HAND,  J.  (after  stating  the  facts).  It  Is 
undoubtedly  the  law  that  a  husband,  except 
as  to  his  creditors.  If  he  sees  fit  may  con- 
vey to  his  wife  the  whole  or  any  part  of  his 
property,  and  that  If  the  transaction  Is  free 
from  fraud  or  duress,  she  may  hold  the  same 
as  against  the  husband  or  bis  heirs.  If, 
however,  the  transfer  is  procured  through 
the  fraud  of  the  wife,  equity  has  the  power 
to  set  aside  the  conveyance  and  to  restore 
the  property  to  the  husband. 

In  Stone  v.  Wood,  86  III.  803,  Wood  and  his 
wife  lived  in  Galesburg.  He  went  to  Bloom- 
ington  to  obtain  work.  His  wife  wrote  him, 
representing  to  him  If  he  would  convey  his 
homestead  to  her  she  would  sell  It  for  $1,800. 
pay  his  debts,  go  where  he  was  and  turn 
over  to  blm  the  balance  remaining  from  the 
sale  ot  the  property.  Wood  conveyed  the 
title  to  her  through  a  third  party,  whereupon 
she  conveyed  the  property  to  Stone,  who 
held  it  for  her  benefit  The  court  upon  bill 
filed  by  Wood,  decreed  that  the  property  be 
restored  to  the  husband.  On  page  600  the 
court  said:    "Ther^  can  be  no  doubt  that  a 
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man  may  bare  relief  from  Bucb  frauds  as 
this,  in  equity,  against  bis  wife.  So  may  tbe 
wife  against  tbe  busband.  Tbere  Is  notbing 
In  tbe  marriage  relation  tbat  can  probibit 
it  If  it  were  not  so,  tbere  would  be  a  wrong 
witbont  a  remedy.  Tbat  courts  are  seldom 
called  on  in  sucb  cases  does  not  militate 
against  tbe  rule.  It  is  a  fraud  tbat  is  not 
sanctified  by  tbat  relation.  Wben  eitbor 
party  becomes  untrue  to  bis  or  ber  tows 
and  marital  duties,  and  by  fraud  obtains  an 
unjust  advantage  of  tbe  otber,  equity  will  as 
readily  afford  relief  as  it  will  between  other 
persons  not  occupying  tbat  relati<Hi." 

In  Bayse  y.  Bayse,  152  Ind.  172,  52  N.  B. 
797,  it  was  beld  tbat  a  vohmtary  conveyaAce 
by  a  bnsbaiid  to  bis  wife,  fraudulently  pro- 
cured by  tbe  wife  throngb  shamming  affec- 
tion tm  bim  and  promising  to  be  a  dutiful 
wife,  with  the  intent  of  abandoning  bim  aft- 
er obtaining  sncb  conveyance,  would  be  set 
aside  in  equity.  To  tbe  same  effect  is  Bri- 
son  V.  Brison,  75  Cat.  252,  17  Pac.  689,  7  Am. 
St.  Bep.  189;  Me)dram  t.  Meldrum,  15  Colo. 
478,  24  Pac.  1083,  11  h.  K.  A.  65,  and  Turner 
v.  Turner,  44  Mo.  539.  In  Turner  v.  Turner, 
supra,  tbe  court  said:  "A  wife  in  whom  ber 
busband  reposed  tbe  strictest  confidence 
might  well  be  calculated  to  exert  an  influence- 
on  bis  mind  and  obtain  tbe  title  to'  property 
in  ber  own  name.  If  it  was  done  with  an 
honest  intent  to  secure  a  home  for  herself 
and  ber  offspring,  tbe  transaction  would  not 
only  be  legal,  but  praiseworthy;  but  if  tbe 
influence  was  exerted  with  the  design  of 
despoiling  tbe  busband  and  then  abandoning 
liim,  tbe  law  would  condemn  and  stigma- 
tize tbe  transactlMi." 

Tbe  controlling  question  in  this  case  is, 
did  tbe  appellee  obtain  tbe  deed  to  tbe  Ck>lo- 
rado  avenue  property  in  good  faith,  or  did 
sbe  do  so  by  means  of  false  promises  and 
representations  made  to  tbe  appellant,  witb 
tbe  design  of  obtaining  title  to  said  property 
and  then  abandoning  Urn?  Tbe  .appellant 
appears  to  have  been  greatly  infatuated  witb 
tbe  appellee,  and  ready  to  make  any  sacrifice 
to  induce  ber  to  marry  him  and  after  their 
marriage  to  live  witb  him  in  peace.  She, 
on  tbe  contrary,  appears  to  have  been  actuat- 
ed only  by  a  desire  to  possess  herself  of  his 
property.  Before  tbe  marriage  she  obtained 
from  bim  $50  In  cash,  a  seal  skin  coat  which 
cost  $300,  and  a  diamond  ring  which  cost 
1100.  Wben  tbe  marriage  ceremony  was 
about  to  be  performed  she  expressed  dissat- 
isfaction witb  his  offer  to  convey  to  ber  unin- 
cumbered real  estate  worth  $^,5Q0,  and 
threatened  to  abandon  tbe  marriage  unless 
be  would  convey  to  ber  property  worth  $8,000 
— ^nearly  one-half  his  estate.  After  confer- 
ring witb  tbe  priest  jsnd  deliberating  upon 
tbe  matter  sbe  took  into  ber  possession  tbe 
deed  conveying  to  ber  a  one-half  interest  in 
tbe  farm,  and  tbe  marriage  ceremony  was 
performed.  She  then  abandoned  appellant's 
home,  returned  to  Chicago  and  refused  to 
cohabit  witb  bim  until  he  conveyed  to  ber 


tbe  Colorado  avenue  property.  Belying  upon 
her  promises  to  return  to  Indiana  witb  bim 
and  be  a  faithful  wife,  tbe  appellant  convey- 
66.  to  her  said  property.  After  obtaining 
title  to  the  Colorado  avenue  property  the 
appellee  lived  witb  appellant  three  days  as 
bis  wife,  and  then,  without  any  apparent 
cause,  severed  their  marital  relations,  but 
remained  upon  tbe  farm  a  part  of  tbe  time 
until  tbe  following  fait,  when  sbe  returned 
to  the  city.  Tbe  conduct  of  tbe  appellant  to- 
wards the  appellee  appears  to  have  been 
honorable,  while  that  of  tbe  appellee  to- 
wards tbe  appellant  was  most  reprehensible, 
and  should  receive  tbe  most  severe  condem- 
nation, and  must  be  held,  in  law,  to  amount 
to  a  fraud  upon  tbe  rights  of  the  appellant 
in  obtaining  title  to  the  Colorado  avenue 
property.  In  Brison  v.  Brison,  supra,  it  was 
said:  "The  plaintiff  was  induced  to  make 
tbe  deed  by  tbe  confidence  wbich  he  had  in 
bis  wife,  and  tbe  belief  thereby  engendered 
tbat  sbe  would  perform  ber  promise.  But 
for  that  be  would  not  have  made  it.  The 
betrayal  of  sucb  confidence  is  strictly  fraud- 
ulent and  gives  rise  to  a  constructive  trnst. 
This  Is  independent  of  any  element  of  actual 
fraud."  As  was  well  said  by  the  Supreme 
Court  of  Indiana  in*  Bayse  v.  Bayse,  supra: 
"Married  women  have  been  emancipated  by 
tbe  statutes  of  this  state.  They  must  re- 
spond for  frauds  practiced  upon  their  hus- 
bands, as  well  as  for  those  upon  others." 
To  permit  the  appellee  to  bold  tbe  title  to 
said  property,  as  against  the  appellant,  un- 
der the  cb-cumstances  of  this  case  as  disclos- 
ed by  this  record,  would  be  to  shock  tbe  sense 
of  justice  of  a  court  of  conscience. 

Tbe  decree  of  tbe  circuit  court  will  be  re- 
versed, and  tbe  cause  remauded  to  that 
court,  with  directions  to  enter  a  decree  set- 
ting aside  and  annulling  the  deed  from  ap- 
pellant to  appellee  for  tbe  Colorado  avenue 
property. 

Reversed  and  remanded,  witb  directions. 

WILKm,  J.,  dissenting. 


(ZU  lU.  274) 
GUNNING  SYSTEM  v.  LAPOINTE.* 
(Supreme  Court  of  Illinois.     Oct.  24,  1904.) 

UASTEB  aud  sebvant— assuuftion  of  bisk. 
1.  A  servant  who,  after  complaming  of  dan- 
gerous defects  in  tbe  scaffold  on  wbidi  he  yiaa 
working  and  a  promise  by  the  master  to  ret>air 
it,  which  promise  coa!d  nave  been  fulfilled  in 
two  or  three  liours,  continued  Iiis  work  Uiereon 
for  three  days,  assumed  the  risk  incident  to  tbe 
work. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Charles  Lapointe  against  the 
Gunning  System.  A  Judgment  for  plaintiff 
was  affirmed  by  tbe  Appellate  Court  and  de- 
fendant appeals.    Reversed. 


*Rettearlog  denlad  Dacembar  »,  UOi. 
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F.  J.  Canty  and  J.  C.  M.  Clow,  for  appel- 
lant    Oemmill  &  Foell,  tor  appellee. 

RICKS,  C.  J.  This  action  Is  brought  to  re- 
cover damages  for  Injuries  sustained  by  ap- 
pellee through  appellant's  alleged  negligence. 
On  the  trial  In  the  circuit  court  of  Cook 
county  the  Jury  returned  a  verdict  In  favor 
of  the  plaintiff  (appellee  here)  for  the  sum 
of  $13,250.  The  trial  court,  on  motion  for  a 
new  trial,  directed  a  remittitur  of  ?3,250,  and 
Judgment  was  entered  for  $10,000,  which 
was  affirmed  by  the  Appellate  Court  for  the 
First  District,  and  a  further  appeal  is  prose- 
cuted to  this  court. 

The  facts  as  shown  by  the  record  are,  brief- 
ly, as  follows:  On  February  23, 1901,  Charles 
Lapolnte  (appellee)  was  working  for  the  Gun- 
ning System  (appellant)  in  Milwaukee,  Wis., 
his  business  being  that  of  a  sign  painter. 
The  company  had  recently  erected  a  bulletin 
board  in  Milwaukee,  and  appellee  had  been 
sent  there  from  Chicago  to  assist  a  man  by 
the  name  of  Fromm  In  painting  this  board. 
Fromm  bad  for  10  years  been  a  foreman  for 
the  Gunning  System  and  its  predecessor. 
Appellee  had  worked  for  the  company  be- 
tween 2  and  3  years,  and  had  worked  as  sign 
painter  for  about  10  months.  A  few  days 
before  the  appellee  was  injured  he  was  di- 
rected by  Mr.  Reich,  who  was  general  fore- 
man for  the  Gunning  System,  to  go  to  Mil- 
waukee and  report  there  to  Fromm,  and  was 
told  that  he  would  receive  all  his  Instructions 
from  Fromm,  who  was  to  be  his  Immediate 
foreman.  Appellee  and  Fromm  arrived  in 
Milwaukee  on  Sunday,  the  17th  day  of  Feb- 
ruary, and  on  the  following  day  they  called 
at  the  office  of  one  Fitzgerald,  who  was  su- 
perintendent and  manager  for  appellant  In 
Milwaukee,  and  were  by  him  directed  to  the 
place  and  informed  as  to  the  manner  In 
wliich  they  should  do  their  work.  They 
went  to  the  bulletin  board  on  that  day,  and 
did  some  work,  and  discovered  that  the 
bulletin  board  was  Incomplete.  On  Tuesday 
they  did  some  additional  work,  and  on  Tues- 
day evening  went  to  Fitzgerald  and  made 
complaint  about  the  weakness  of  the  board. 
It  appears  from  the  evidence  that  the  bullet- 
in board  was  built  with  tongue  and  grooved 
planks  one  Inch  thick,  set  perpendicular,  the 
upright  boards  being  nailed  onto  two  cross- 
pieces  about  1  inch  thick  and  3  Inches  wide, 
the  upper  crossplece  being  about  2%  feet 
from  the  top,  and  the  lower  one  about  the 
same  distance  from  the  bottom  of  the  boards. 
Braces  extended  from  the  crosspleces  back 
of  the  boards  to  the  ground.  There  was  no 
crossplece  over  the  front  of  the  billboard, 
nor  was  there  a  strip  or  board  running  across 
the  top  of  the  bulletin  board,  as  is  generally 
used  in  the  construction  of  such  boards. 
FItzeerald  directed  them  to  return  the  fol- 
lowing morning,  which  they  did,  and  then 
Fromm,  in  the  presence  of  appellee,  told  Fitz- 
gerald that  the  bulletin  board  needed  fixing; 


that  it  was  shaky  and  weak,  and  that  be 
did  not  think  it  was  safe.  He  also  stated 
it  was  not  properly  braced,  and  there  was  no 
board  along  on  top  of  the  signboard  to  pro- 
tect the  hook.  Fitzgerald  then  said,  "Tou 
are  always  kicking,  anyway,  every  time  you 
come  up  here,  and  you  better  go  back  and 
work."  Fromm  replied,  "I  will  not  till  yc: 
ftt  that  sign."  Fitzgerald  then  said,  "If 
that  is  all  you  want,  go  back  to  work  and  I 
will  have  that  band  put  on  for  you."  Then 
Fromm  said  to  Lapolnte,  "We  will  go  back 
to  work."  The  two  did  return  to  Work,  and 
worked  Wednesday  and  Thursday.  Friday 
being  a  holiday,  they  did  not  work,  and  on 
Saturday  Fromm  returned  to  Chicago.  Ap- 
pellee remained  at  work,  and  in  the  after- 
noon, while  he  was  upon  the  scaffold,  one 
of  the  large  hooks  which  were  thrown  over 
the  top  of  the  boards  to  hold  up  the  scaf- 
fold upon  which  he  stood  pulled  through  the 
top  of  the  bulletin  board,  owing  to  the  top 
band  not  having  been  put  in  place,  allowing 
one  end  of  the  scaffold  to  fall,  throwing  La- 
polnte from  the  scaffold  to  the  ground  and 
severely  Injuring  him. 

Upon  this  state  of  fa<*t8  plaintiff  contends 
that  the  assumption  of  risk  which  would  or- 
dinarily bar  his  right  of  action  was  suspend- 
ed during  the  running  of  the  promise  to 
repair,  and  for  a  reasonable  time  after  the 
period  when  it  could  have  been  fulfilled. 
The  defendant  meets  this  argument  with  the 
assertion  that  such  a  promise,  if  made,  would 
not  suspend  the  risk  assumed  by  the  em- 
ploy6,  because  it  was  a  promise  that  could 
have  been  fulfilled  In  an  hour  and  a  hairs 
time,  as  shown  by  the  evidence,  and  he,  hav- 
ing continued  in  the  work  for  three  days  aft- 
er the  promise  to  remedy  the  defect,  there- 
by assumed  the  risk. 

At  the  close  of  the  plaintiff's  evidence,  and 
at  the  close  of  all  the  evidence,  the  defend- 
ant (appellant)  asked  the  court  to  give  a  per- 
emptory Instruction  to  find  the  issues  for 
the  defendant,  which  the  court  refused  to 
do,  and  It  is  assigned  as  error  that  the  court 
refused  to  give  said  Instruction.  It  Is  claim- 
ed by  appellee  that  the  giving  of  other  In- 
structions afterwards,  submitting  to  the  Jury 
the  question  as  one  of  fact  whether  appellee 
continued  to  work  on  the  board  longer  than 
a  reasonable  time  for  the  appellant  to  repair 
the  defect,  waives  the  right  to  have  the  ques- 
tion again  passed  ni)on  as  one  of  law.  But 
in  tills  contention  we  cannot  agree  with  the 
appellee,  as  we  have  construed  the  rule  of 
law  to  be  that  the  giving  of  the  peremptory 
instruction  Is  in  the  nature  of  a  demurrer  to 
the  evidence,  and  saves  the  question  as  to 
whether  or  not  the  evidence  fairly  tends  to 
support  plaintiff's  cause  of  action.  Boyce 
v.  Tallerman,  183  Ul.  116,  55  N.  R  703;  Chi- 
cago &  Northwestern  Railway  Co.  v.  Dun- 
leavy,  129  111.  132,  22  N.  E.  15.  And  If,  as  a 
matter  of  law,  the  evidence  does  tend  to 
fairly  support  the  cause  of  action,  the  per- 
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emptory  Instruction  was  properly  refused, 
and.  If  It  does  no^  then  It  should  have  been 
«lven. 

The  narrow  and  concrete  question  present- 
ed by  these  conflicting  claims  is  whether 
such  a  promise  as  here  made  at  once  absolves 
the  employ^  from  the  risk  which  he  had 
theretofore  voluntarily  assumed,  or  whether 
the  risk  Is  continued  until  the  time  when  the 
master's  promise  to  r^air  Is  fulfilled,  and 
what  would  constitute  a  reasonable  time  for 
the  fulflllment  of  the  promise  to  repair.  We 
Hud  that  the  authorities  in  this  state  all  prac- 
tically agree.  While,  as  a  broad,  general 
proposition,  the  master  is  required  to  furnish 
the  servant  a  reasonably  safe  place  In  which 
to  work.  It  Is  also  true  that  if  the  defect  Is 
so  open  and  obvious  that  the  servant  does  see 
and  know  of  the  existence  of  the  defect,  and 
the  danger  arising  therefrom  is  apparent  and 
known  to  him,  or  within  the  observation  of  a 
reasonably  prudent  man  in  his  situation,  and 
the  servant  enters  upon  and  continues  the 
work,  he  Is  held  to  assume  the  risks  and 
hazards  of  the  employment  due  to  such  condi- 
tions. The  servant  may,  however,  in  some 
cases,  suspend  the  operation  or  force  of  the 
rule  of  assumed  risk  as  to  such  defects  and 
dangers  by  complaining  to  or  Informing  the 
master  thereof  and  obtaining  from  him  the 
promise  to  repair  the  defects  and  obviate  the 
danger.  It  Is  not  In  all  cases  that  the  serv- 
ant may  relieve  himself  from  the  assumption 
of  the  risk  incident  to  defects  and  dangers  of 
which  he  has  full  knowledge  by  exacting 
from  the  master  a  promise  to  repair.  The 
cases  where  the  rule  of  assumed  risk  Is  sus- 
pended, and  the  servant  exempted  from  its 
application  under  a  promise  from  the  master 
to  repair  or  cure  the  defect  complained  of, 
are  those  in  which  particular  skill  and  ex- 
perience are  necessary  to  know  and  appre- 
ciate the  defect  and  the  danger  Incident 
thereto,  or  where  machinery  and  materials 
are  used  of  which  the  servant  can  have  little 
knowledge,  and  not  those  cases  where  the 
servant  Is  engaged  in  ordinary  labor,  or  the 
tools  used  are  only  those  of  simple  construc- 
tion, with  which  the  servant  is  as  familiar 
and  as  fully  understands  as  the  master. 
Webster  Manf.  Co.  v.  Nlsbett,  205  111.  273,  68 
N.  E.  936;  Illinois  Steel  Co.  v.  Mann,  170  111. 
■ZOO,  48  N.  E.  417,  40  L.  R.  A.  781,  62  Am.  St 
Rep.  370;  Meador  v.  Lake  Shore  &  Michigan 
Southern  Railway  Co.,  138  Ind.  290,  37  N.  E. 
721,  46  Am.  St  Rep.  384;  Marsh  v.  Chlcker- 
Ing,  101  N.  T.  396,  5  N.  E."56;  Power  Co.  v. 
.  Murphy,  115  Ind.  570,  18  N.  E.  30;  St  Louis, 
Arkansas  &  Texas  Railway  Co.  v.  Kelton 
(Ark.)  IS  S.  W.  933;  Bailey  on  Master  and 
Servant  I  3103;  Barrows  on  Negligence,  pp. 
121,  122.  If  It  be  held  that  the  case  at  bar  Is 
one  that  falls  within  the  exception,  aod,  pend- 
ing the  time  for  promised  repairs,  exempts 
the  servant  from  the  assumption  of  the  risk, 
then  It  is  proper  to  consider  and  determine 
the  meaning  and  terms  of  the  rule  itself. 
From  a  careful  review  of  the  authorities, 


we  are  disposed  to  the  view  that  where  tho 
servant  finds  that  the  machinery  with  which 
he  is  to  work  is  out  of  repair  and  dangerous 
to  work  with,  or  that  the  place  in  which  be 
is  to  work  is  dangerous,  he  may  complain  to 
the  master  and  exact  from  him  a  promise  to 
repair,  and.  If  the  defect  is  not  such  that  it 
so  endangers  the  person  of  the  servant  that 
a  reasonably  prudent  man  would  not  continue 
to  work  with  the  machinery  or  In  the  place 
assigned,  the  servant  may  continue  the  work, 
under  the  promise  to  repair,  without  being 
held,  as  a  matter  of  law,  to  have  assumed 
the  risk.  If  the  promise  is  to  repair  by  a 
fixed  time,  then,  after  the  expiration  of  the 
time  fixed,  the  servant  assimies  the  risk  from 
the  defects  complained  of.  If  the  promise 
to  repair  is  without  fixing  the  time  within 
which  the  repairs  shall  be  made,  the  servant 
may  continue  the  work  for  a  reasonable  time, 
taking  the  character  of  the  defects  into  con- 
sideration, within  which  the  repairs  could  or 
ought  to  be  made,  and  at  and  after  the  expi- 
ration of  such  reasonable  time  within  whicli 
to  make  the  repairs.  If  they  are  not  made, 
and  If  the  defects  are  open  and  known  to  the 
servant  and  no  new  promise  to  repair  is 
made,  and  the  servant  continues  the  work, 
he  assumes  the  risks  incident  to  the  de- 
fects of  which  he  complained.  In  Illinois 
Steel  Co.  V.  Mann,  170  111.  200,  48  N.  E. 
417,  40  L.  R.  A.  781,  62  Am.  St  Rep.  370, 
we  said  (page  210,  170  111.,  page  420,  48  N. 
E..  40.  L.  R.  A.  781,  62  Am.  St  Rep.  370): 
"While  It  Is  true  some  cases  hold  the  rule  to 
be  that  the  servant  after  having  Informed 
the  master  of  any  defects  in  machinery,  tools, 
appliances,  or  surroundings  of  his  work,  and 
the  master  having  promised  to  repair  and 
make  safe  such  defects,  has  the  right  to  rely 
upon  such  promise  and  continue  In  the  em- 
ploy of  the  master,  expecting  such  promise 
to  be  fulfilled,  yet  the  rule  In  this  state,  and 
also  in  most  other  states,  holds  that  such  ex- 
pectation on  the  part  of  the  servant  may  con- 
tinue only  for  a  time  reasonable  for  such  re- 
pairs to  be  made  or  defects  remedied,  and. 
If  not  so  made  within  a  reasonable  time,  the 
servant  having  full  knowledge  of  such  de- 
fects, will  be  considered  to  have  waived  the 
same,  and  subject  himself  to  all  the  dangers 
incident  thereto" — citing,  also.  Swift  v.  Mad- 
den, 165  III.  41,  45  N.  E.  979;  Counsell  v. 
Hall,  145  Mass.  468,  14  N.  E.  530;  Missouri 
Furnace  Co.  v.  Abend,  107  111.  44,  47  Am.  Rep. 
425;  Stephenson  t.  Duncan,  73  Wis.  404,  41 
N.  W.  337,  9  Am.  St  Rep.  806;  Gowan  v. 
Hardy,  56  Fed.  974;  Corcoran  v.  Milwaukee 
Gaslight  Co.,  81  Wis.  191,  51  N.  W.  328. 

After  the  servant  has  discovered  the  de- 
fect and  shown  his  appreciation  of  the  dan- 
ger by  exacting  from  the  master  the  prom- 
ise to  repair,  and  continues  In  the  employ- 
ment after  the  expiration  of  the  reasonable 
time  for  making  the  repairs  without  the 
same  having  been  made,  and  without  ex- 
acting or  receiving  a  further  promise  to  re- 
pair, It  Is  neither  unjust  nor  a  hardship  to 
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the  servant  to  hold  that  he  asstimes  the  risk, 
and  the  question  of  n^Ugence  Is  no  longer 
in  the  case.  In  the  case  at  bar  the  evidence 
discloses  that  there  was  no  time  fixed  by  the 
master  in  whidi  to  make  the  repairs  com- 
plained of,  and  it  Is  conceded,  and  the  tmdls- 
pntcd  evidence  shows,  that  to  have  made  the 
repairs  would  not  require  to  exceed  two  or 
three  hours'  time.  Appellee  not  only  contin- 
ued to  work  a  few  hours,  but  continued  to 
work  for  two  days,  took  a  holiday  the  third 
day,  and  resumed  work  the  fourth  day,  and 
worked  until  after  4  o'clock  of  that  day,  when 
his  injury  was  incurred — all  after  he  had 
complained  to  the  master,  and  the  master 
bad  promised  to  repair  the  defect  which 
caused  the  Injury.  The  otfering  of  the  per- 
emptory Instruction,  therefore,  raises  the 
question  whether  or  not,  as  a  matter  of  law, 
appellee  assumed  the  risk  by  continuing  at 
the  work  for  a  longer  period  than  was  nec- 
essary for  the  master  to  have  made  the  re- 
pair. Upon  that  question,  and  under  the  un- 
disputed evidence  appearing  in  this  record, 
and  under  the  view  of  the  law  as  hereinabove 
expressed,  we  feel  constrained  to  hold  that 
the  appellee,  by  continuing  the  work  after  the 
reasonable  time  within  which  the  repairs 
could  and  ought  to  have  been  made,  with  full 
knowledge  of  the  defect  and  thorough  appre- 
ciation -of  the  danger,  must  be  held  to  have 
assumed  the  risk  of  the  defect  and  danger 
which  caused  bis  Injury,  and  that  the  per- 
emptory instruction  to  find  for  appellant 
should  have  been  given. 

Other  questions  are  made  and  discussed, 
but  we  deem  it  unnecessary  to  pass  upon 
them,  as  the  views  already  expressed  dispose 
of  the  case. 

The  Appellate  Court  erred  in  not  reversing 
the  judgment  of  the  circuit  court  The  judg- 
ments of  the  Appellate  Court  and  of  the  cir- 
cuit court  are  therefore  reversed,  and  the 
cause  remanded  to  the  circuit  court 

Reversed  and  remanded. 


<212  111.   498) 

CITY  OF  CHICAGO  ▼.  SHERMAN  et  al.* 
(Supreme  Court  of  IlIinoiB.     Oct  24.  1004.) 

VURIClr:.L  COBPOEATIONS  —  STBEET  IMPROVE- 
MENTS— SPECIAL  ASSESSMENTS— INVALID  OB- 
DINANCE  —  SUPPLEMENTAL  ASSESSMENT— BE8 
ADJUDICATA— DEPABTURB  FROM  TEBMS  Or  OB- 
DINANCK. 

1.  A  paving  ordinance  was  held  invalid  on  ap- 
peal from  an  order  confirming  a  special  assess- 
ment, and  on  remand  there  was  a  retrial  which 
resulted  in  a  dismissal  of  the  petition  for  con- 
firmation, which  judgment  was  affirmed  on  ap- 
peal. Kurd's  Rev.  St.  1001,  p.  389,  c.  24.  iSS 
57,  58,  provide  that  no  special  assessment  shall 
be  void  because  levied  for  work  already  done 
under  a  prior  ordinance  if  the  work  has  been 
done  in  t;ood  faith,  and  authorize  a  supplemen- 
tal petition  in  such  a  case.  Held,  that  the  lia- 
bility of  properly  specially  assessed  under  the 
invalid  ordinance  was  not  rendered  res  judicata 
by  the  judgment  holding  the  ordinance  invalid, 
but  the  court  had  jurisdiction  of  a  proceeding 

•Rehearing  denied  December  9,  1901. 


under  a  supplemental  ordinance  to  confirm  the 
assessment 

2.  Under  Kurd's  Rev.  St  1901,  p.  386,  e. 
24,  §{  57,  58,  authorizing  the  passage  of  ordi- 
nances for  supplemental  assessments  to  pay  for 
street  improvement  work  done  in  good  faith  un- 
der an  invalid  ordinance,  an  ordinance  author- 
ising such  a  supplemental  assessment  need  not 
remedy  defects  of  description  in  the  ordinance 
under  which  the  work  was  done. 

8.  The  use  of  a  curb  and  gutter  five  inches 
th!(±  instead  of  six  inches,  as  required  by  a  pav- 
ing ordinance,  and  the  use  of  crushed  stone, 
some  pieces  of  which  were  a  little  too  large  to 
pass  through  a  ring  three  inches  in  diameter, 
as  required  by  the  ordinance,  were  not  such  de- 
partures from  the  ordinance  as  to  render  a  sup- 
plemental ordinance  invalid  on  the  ground  that 
the  work  was  not  the  same  as  that  provided  for 
in  the  ordinance,  it  being  shown  that  for  all 
practical  purposes  the  work  as  done  was  as  val- 
uable as  If  it  had  conformed  strictly  to  the  re- 
quirements of  the  ordinance. 

Appeal  from  Cook  County  Court;  P.  W. 
Shonkwilder,  Judge. 

Petition  by  the  city  of  Chicago  against  P. 
L.  Sherman  and  others  for  a  supplemental 
assessment  to  pay  for  a  street  improvement 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Reversed. 

January  6, 1896,  the  city  council  of  the  city 
of  Chicago  passed  an  ordinance  for  the  im- 
provement, by  special  assessment  of  Ham- 
lin avenue  from  West  Chicago  avenue  to 
West  North  avenue,  in  said  city.  The  or- 
dinance, as  to  the  property  of  appellees,  in 
Llngle  V.  City  of  Chicago,  178  111.  628,  53 
N.  EL  366,  was  held  invalid  on  the  ground 
the  ordinance  failed  to  state  the  height  of 
the  curb  required  to  be  constructed  on  each 
side  of  the  street,  and  the  cause  was  re- 
versed and  remanded.  Upon  the  reinstate- 
ment of  the  case  In  the  county  court  the  city 
sought,  upon  a  second  trial,  to  obviate  said 
objection  by  proving  that  the  descriptive 
terms  used  in  the  ordinance  with  reference 
to  the  curb  had  a  precise,  well  known,  and 
established  meaning  in  the  paving  and  curb- 
ing of  streets  in  said  city,  and  that  the  height 
of  the  curb  was  included  in  the  description 
of  the  curb  contained  In  the  ordinance.  1^ 
court  held  the  evidence  produced  was  insuf- 
ficient to  cure  the  defect  appearing  upon  the 
face  of  the  ordinance,  and  the  objection  that 
the  ordinance  foiled  to  state  the. height  of 
the  curb  was  sustained,  and  the  petition  dis- 
missed as  to  the  appellees,  and  the  city  pros- 
ecuted an  appeal  to  this  court,  where  the 
judgment  of  the  county  court  was  affirmed. 
City  of  Chicago  v.  Sherman,  192  III.  576,  61  N. 
B.  850.  The  Improvement  having  been  com- 
pleted, Improvement  bonds  issued,  and  there 
being  a  deficiency  in  consequence  of  the  non- 
payment of  a  portion  of  the  assessment  by 
reason  of  the  ordinance  having  been  set  aside 
and  annulled  by  the  decision  of  this  court, 
the  city,  on  March  24,  1902,  filed  a  supple- 
mental petition  for  a  new  assessment  to 
pay  the  unpaid  balance  of  the  cost  of  the 
construction  of  said  improvement  pursu- 
ant to  sections  57  and  58  of  the  local  im- 
provement act  of  18U7  (Laws  1897,"  p.  121). 
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as  amended  In  IflOl  (Hnrd's  Rer.  St  1901,  p. 
888,  c.  24).  The  appellees  entered  a  special 
appearance,  and  made  a  motion  to  dismiss 
the  petition  on  the  ground  that  the  county 
court  had  no  Jurisdiction  of  the  subject-mat- 
ter Involved,  as  the  matters  Involved  in  SUd 
petition  had  been  fnlly  and  finally  determln- 
«d  by  the  decision  of  the  county  conrt  and 
this  court,  and  were  res  Judicata.  The  court 
-overruled  the  motion,  whereupon  voluminous 
objections  were  filed  by  the  appellees  to  the 
oonflrmatlon  of  said  new  assessment  A 
large  amount  of  evidence  was  heard  by  the 
court  on  behalf  of  the  respective  parties,  and 
in  passing  upon  the  questions  Involved  the 
court  made  the  following  finding  of  facts: 

"First  That  the  court  has,  by  publication 
and  mailing  of  notices  in  accordance  with 
the  statute,  and  by  the  appearance  of  the 
objectors,  obtained  Jurisdiction  of  the  parties 
to  this  proceeding,  and  that  it  has  Jurisdic- 
tion of  the  snbject-matter  herein  Involved. 

"Second.  That  as  to  said  objectors  the  orig- 
inal Judgment  of  confirmation  of  the  special 
assessment  formerly  made  herein  has  been 
annulled  by  the  Supreme  Court  of  Illinois, 
-for  the  reason  that  the  orig^al  Improvement 
ordinance  was  held  to  be  insufficient  for  the 
purpose  of  such  an  assessment;  that  the 
same  cause  was  retried  upon  remandment 
by  the  Supreme  Court,  and  the  objections  of 
tlie  appellees  were  sustained,  and  the  peti- 
tion dismissed,  and  said  Judgment  was  there- 
after affirmed  by  the  Supreme  Court  of  the 
State  of  Illinois. 

"Third.  That  a  new  or  special  ordinance 
bas  been  passed,  providing  for  the  making 
of  a  new  assessment  a  certified  copy  of 
which  said  last-mentioned  ordinance  Is  at- 
tached to  the  supplemental  petlHon  filed  here- 
in. 

"Fourth.  That  the  Improvement  described 
In  said  prior  ordinance  and  in  said  new  or 
■pedal  ordinance  for  said  new  assessment 
has,  notwithstanding  the  defects  in  said  or- 
dinance, been  actually  constructed  and  done 
In  good  fSith  on  the  contract  duly  let  and 
executed  pursuant  to  said  original  ordinance, 
which  said  original  ordinance  provided  that 
such  Improvement  be  paid  for  by  special 
assessment  and  that  the  said  Improvement 
was  accepted  by  the  proper  officials  of  the 
municipality,  the  city  of  Chicago. 

"Fifth.  The  court  finds  that  the  new  or 
supplemental  ordinance  is  valid,  notwith- 
standing the  fact  that  the  said  ordinance 
failed  to  correct  the  errors  of  the  original 
ordinance  In  describing  the  nature,  character, 
locality,  and  description  of  the  improve- 
ment 

"Sixth.  That  the  original  ordinance  pro- 
vided that  the  combined  curb  and  gutter 
should  be  stx  Inches  In  thickness  throughout, 
and  that  the  combined,  curb  and  gutter  as 
actually  oonstmcted  on  said  street  was  only 
five  Inches  In  thickness. 

"Seventh.  That  the  original  ordinance  In 
this  case  provided  that  upon  the  roadway 


desctlbed  In  the  ordinance  'thai!  tte  spread 
a  layer  of  the  best  quality  of  broken  lime- 
stone, said  limestone  to  be  crushed  to  a  size 
so  as  to  pass  through  a  ring  of  three  inches 
internal  diameter,'  and  that  the  said  improve- 
ment as  actually  constructed  contained  a 
number  of  stones  which  would  not  pass 
through  a  ring  of  three  Inches  internal  diam- 
eter." 

The  conrt  entered  Judgment  In  favor  of 
the  appellees,  and  dismissed  the  petition  on 
the  ground  the  said  improvement  was  not 
constructed  In  accordance  with  the  terms 
and  provisions  of  the  original  ordinance.  In 
this:  that  the  original  ordinance  provided 
for  a  combined  curb  and  gutter  six  inches 
In  thickness  throughout  and  upon  the  road- 
way there  should  be  spread  a  layer  of  the 
best  quality  of  broken  limestone  to  be  crush- 
ed to  a  size  so  as  to  pass  through  a  ring  of 
three  Inches  Internal  diameter,  while  as  ac- 
tually constructed  the  combined  curb  and 
gutter  were  only  five  Inches  In  thickness,  and 
the  layer  of  limestone  contained  stones 
which  were  not  crushed  to  a,  size  which 
would  pass  through  a  ring  of  three  Inches 
Internal  diameter,  and  the  city  has  brought 
the  record  to  this  court  for  review  by  appeal, 
and  errors  and  cross-errors  have  been  as- 
signed. 

William  M.  Plndell  (Edgar  Bronson  Tol- 
man,  Corp.  Counsel,  and  Robert  Redfleld,  of 
counsel),  for  appellant  George  W.  Wilbur, 
for  appellees. 

HAND,  J.  (after  stating  the  facts).  The 
first  cross-eiror  assigned  Is  that  the  county 
court  erred  in  overruling  the  motion  to  dis- 
miss the  petition.  We  do  not  agree  with 
such  contention.  The  record  in  Gorton  y. 
City  of  Chicago,  201  m..  634.  66  N.  B.  541, 
Is  the  same  as  the  record  In  this  case,  so 
far  as  it  applies  to  the  original  assessment 
with  the  exception  that  when  the  confirma- 
tion Judgment  was  reversed  and  remanded, 
and  the  cause  reinstated  In  the  county  court 
no  attempt  was  made  to  review  In  this  court 
the  action  of  the  county  court  in  dismissing 
the  petition.  The  Judgment  of  this  court  in 
the  Sherman  Case  added  no  force  to  the 
Judgment  of  the  county  court,  it  being  sim- 
ply an  affirmance  of  the  Judgment  of  that 
court  If  a  supplemental  petition  conid  be 
properly  filed  In  the  Gorton  Case,  we  can 
see  no  reason  why  this  petition  was  not 
properly  filed.  To  the  same  effect  is  the  case 
of  City  of  Chicago  v.  Hulbert  205  Ul.  848* 
68  N.  E.  786.  We  regard  the  question  se^ 
tied  by  those  cases,  and  it  need  not  here 
be  further  considered. 

It  is  also  assigned  as  cross-error  that  the 
county  court  erred  In  holding  the  supple- 
mental ordinance  valid,  notwithstanding  said 
ordinance  failed  to  correct  the  errors  of  the 
original  ordinance  In  describing  the  nature, 
character,  locality  and  description  of  the  Im- 
provement   The  evidence  shows,   and  the 
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county  .court  found,  Hunt .  the  ordinance  pro- 
vided the  Improvement  should  be  paid  for 
by  special  aasessment;  that  the  Improvement 
ba<^  been  constructed  In  good  faith  under 
a  contract  let  by  the  dty,  and  that  said  im- 
provement had  been  accepted  by  the  city  be- 
fore the  new  ordinance  was  passed.  In  the 
Hulbert  Case  it  was  held  the  fact  that  the 
ordinance  for  a  new  assessment  for  complet- 
ed work  does  not  cure  defects  as  to  matters 
of  description  of  the  Improvement  contained 
In  the  original  ordinance  will  not  defeat  the 
new  assessment  when  the  city  has  accepted 
the  work  as  satisfactory;  that  In  such  case 
the  new  ordinance  need  not  describe  the 
work  In  detail.  To  the  same  effect  is  Mark- 
ley  T.  City  of  Chicago,  190  111.  276,  60  N.  B. 
512. 

It  la  further  assigned  as  cross-error  that 
the  conrt  erred  In  flndlng  that  the  Improve- 
ment was  actually  constructed  in  good  faith, 
for  the  reason  that  the  evidence  shows  said 
Improvement  was  poorly  and  Improperly  con- 
structed. In  view  of  the  holding  of  this 
court  in  People  ▼.  Whldden,  191  III.  374,  61 
N.  B.  133,  56  L.  R.  A.  905,  and  other  cases, 
It  cannot  be  successfully  contended  that  a 
special  assessment  can  be  defeated  on  the 
ground  that  the  improvement  was  poorly  or 
Improperly  constructed,  unless  the  evidence 
shows  there  was  such  a  departure  as  to  make 
the  Improvement  constructed  a  diCTerent  Im- 
provement from  that  provided  for  by  the 
«rlglnal  ordinance.  The  evidence  in  this  rec- 
ord shows  that  at  the  time  of  the  trial  the 
Improvement  had  been  In  use  she  years,  and 
that  It  was  then  In  a  fair  condition,  and  we 
are  forced  to  the  conclusion,  from  what  the 
witnesses  stated  upon  that  subject,  that  it 
was  a  good  improvement  of  Its  kind  when 
completed,  and  that  the  new  assessment 
should  be  confirmed  unless  the  use  of  a  com- 
bined curb  and  gutter  Ave  Inches  thick  In- 
stead of  six  Inches  thick,  or  a  small  peir 
cent,  of  foundation  filling  composed  of  crush- 
ed limestone  four  Instead  of  three  Inches 
in  size,  will  now  defeat  the  assessment  on 
the  ground  they  were  sadi  changes  as  to 
make  the  Improvement  a  new  or  different 
improvement  from  that  described  in  the  orig- 
inal ordinance — which  brings  us  to  a  con- 
sideration of  tbe  assignment  of  error  of  ap- 
pellant that  the  county  court  erred  in  sus- 
taining tbe  objection  that  the  Improvement 
as  actually  constructed  was  not  the  improve- 
ment provided  for  in  the  original  ordinance. 
Tbe  evidence  fairly  tends  to  show  that  for 
all  practical  purposes  a  flve-lnch  curb  and 
gutter  are  as  valuable  as  a  six-Inch  one,  and 
that  the  difference  in  size  of  tbe  small  pro- 
portion of  the  limestone  used  which  was  four 
instead  of  three  inches  in  size.  If  properly 
placed  In  the  fonndntion,  would  not  affect 
the  value  of  the  improvement  The  property 
owners  who  are  Objecting  made  no  objee- 
don  to  tbe  manner  of  construction  when  the 
(inprovement  was  in  the  course  of  construc- 
tion, and  the  city,  under  whose  inspection 


tbe  Improvement  was  constructed,  accepted 
it  upon  completion  and  Issued  improvement 
bonds  therefor.  In  the  Hulbert  Case  It  was 
held  that  the  fact  that  a  flve-ton  Instead  of  • 
ten-ton  roller  was  used  upon  the  Improve- 
ment wobld  not  defeat  a  new  assesspient; 
and  in  Rlcketts  v.  Village  of  Hyde  Park.  85 
111.  110,  one  of  the  objections  urged  was  that 
the  hydrants  used  were  not  such  as  were  re- 
quired by  the  ordinance.  The  ordinance  call- 
ed for  Holly  hydrants,  but  Cregler  hydrants 
were  used.  The  evidence  showed  that  the 
Cregler  hydrants  cost  slightly  more  than 
the  Holly  hydrants,  but  were  greatly  supe- 
rior In  point  of  utility.  Tbe  court,  on  page 
113,  say:  "The  objection.  If  tenable,  should 
have  been  brought  forward  by  bill  for  in- 
junction before  tbe  work  was  completed. 
It  Is  not  admissible  now,  when  the  work  has 
been  completed  in  that  way  without  objection 
on  the  part  of  appellant."  In  Haley  v.  City 
of  Alton,  152  111.  113,  38  N.  B.  750,  It  was  said 
(page  118,  152  111.,  page  752,  38  N.  B.):  "It 
Is  also  contended  that  the  county  court  erred 
because  It  would  not  permit  objectors  to 
prove  that  the  Improvement  had  not  been 
made  as  required  by  the  ordinance.  The  law 
provides  how  the  contracts  shall  be  let,  tbe 
manner  of  payment,. and  who  shall  be  tbe 
judge  as  to  whether  the  contract  Is  com- 
piled with.  In  this  case  tbe  work  had  been 
accepted  by  tbe  city  council.  Who  shall  be 
tbe  judge  of  whether  the  contract  is  com- 
piled with?  Certainly  not  each  Individnal 
property  owner,  because  to  so  hold  would 
not  only  be  a  violent  construction  of  tbe 
statute,  but  render  the  making  of  all  local 
Improvements  Impracticable.  Tbe  law  has 
invested  tbe  city  authorities  with  that  power, 
and,  unless  there  Is  a  fraudulent  abuse  of  1^ 
their  action  is  conclusive  upon  the  property 
owners,  and,  if  their  action  is  to  be  reviewed 
for  fraud,  it  must  be  done  by  bill  in  equity." 
And  In  Craft  v.  Kochersperger,  173  III.  617, 
50  N.  B.  1061,  tbe  court,  on  page  619,  17S 
III.,  page  1061,  50  N.  B.,  said:  "The  bill  does 
not  show  any  equitable  ground  for  relief 
against  the  judgments,  or  any  equitable  rea- 
son why  they  should  not  be  enforced.  Tbe 
alleged  facts  that  the  ordinance  required  tbe 
use  of  Trinidad  asphaltum,  obtained  from 
Pttcb  Lake,  in  the  Island  of  Trinidad:  that 
tbe  improvement  was  not  made  of  that  kind 
of  asphalt,  and  was  soft  and  uneven,  and 
poorly  and  unsklllfnlly  ocecuted,  and  that 
the  work  was  not  yet  completed,  leaving 
two  blocks  between  Sixteenth  street  and 
Douglas  Park  Boulevard  unimproved,  are 
not  grounds  of  equitable  interference  with 
the  collection  of  the  assessment"  In  Peo- 
ple ex  rel.  v.  Church.  102  III.  302,  61  N.  & 
496,  It  was  held,  in  the  construction  of  local 
improvements,  every  variation  from  a  literal 
compliance  with  the  terms  of  the  ordinance 
will  not  avoid  tbe  assessment  In  tbe  Hul- 
bert Case,  on  page  357,  205  IIL,  page  790,  68 
N.  E.,  It  was  held,  to  authorize  an  ordinance- 
for  a  aew  assessment  under  the  statute  now 
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tn  force,  It  mtut  appear  "(a)  tbat  tbe  work 
was  done  In  good  faith  by  contract  dnly  let 
and  executed  pursuant  to  an  ordinance  pro 
Tldlng  that  such  Improvement  should  b« 
paid  for  by  special  assessment;  (b)  that  the 
prior  ordinance  shall  be  held  Insufficient  for 
the  pnri>ose  of  Buch  assessment,  or  other- 
wise defective,  so  that  the  collection  of  the 
assessment  therein  provided  for  becomes  Im- 
possible; (c)  that  the  original  assessment 
be  set  aside  by  some  court;  (d)  that  a  new 
or  special  ordinance  be  passed,  providing  for 
such  new  assessment;  (e)  tbat  a  new  assess- 
ment be  made  and  returned  and  like  notice 
given  and  proceedings  had  as  are  required  In 
relation  to  the  first  ordinance  and  assess- 
m«Dt,  except  that  the  same  need  not  be  orig- 
inated or  presented  by  the  board  of  local  Im- 
provements." The  record  shows  this  sup- 
plemental assessment  proceeding  fulfills  all 
of  these  conditions,  and  we  are  of  the  opin- 
ion It  should  have  been  confirmed. 

The  judgment  of  the  county  court  will  be 
reversed,  and  the  cause  remanded  to  that 
sonrt  for  further  proceedings  in  accordance 
witb  tbe  viewB  herein  expressed. 

Reversed  and  remanded. 


OU  HL  4U.) 
L'HOTB  et  aL  V.  VILLAGE!  OF  MILFORD.* 
(Supreme   Court  of  Illinois.     Oct   24,   1904.) 

MUKICIFAI.    COBPOBATIOnS  —  CLASSIFICATION — 

BASIS— VAI.IOITT—IX>0AI,  IMPKOVC- 

ilBNT— PBTrriON — NKCESSITT. 

1.  Under  Laws  1897,  p.  103,  (  4.  as  amended 
br  Laws  1899,  p.  93  (Starr  &  O.  Ann.  St.  Supp. 
1902,  p.  149,  c.  24),  a  petition  sig:ned  by  the 
owners  of  one-half  of  the  property  abatting  on 
a  street  proposed  to  Im  improved,  and  by  a  ma- 
jority of  the  resident  owners  of  the  property 
affected  by  the  ImprovemeDt,  is  necessary  to  the 
adoption  of  an  ordinance,  by  the  trustees  of  a 
Tillage  containing  leas  than  10,0(X)  inhabitants, 
providing  for  the  improvement. 

2.  The  incorporation  act  providing  for  tbe 
Incorporation  of  cities  and  villages  is  the  char- 
ter of  the  manicipalities  organized  nnder  it,  and 
legal  enactments  empqwerin^  them  to  construct 
local  improvements  by  special  assessments  are 
a  part  of  their  charters,  and  acts  amending  tbe 
enactments  are  amendments  of  the  charters 
within  CTonst  1870,  art.  4,  {  22,  prohibiting  tha 
passage  of  local  or  special  laws  amending  tha 
charter  of  municipalities. 

8.  Act  May  11.  1903  (Laws  J903.  p.  101),  and 
Act  May  15,  1903  (Laws  1903,  p.  101),  relating 
to  the  constmction  of  local  improvements  in 
cities,  towns,  and  villages,  declaring  tliat,  in 
manidpalitiea  having  a  population  of  less  than 
50,000  and  more  than  20,000,  no  ordinance  for 
an  Improvement  to  be  paid  for  by  special  assess-  • 
ment  shall  be  adopted  unless  the  owners  of  half 
of  tbe  property  abutting  on  the  improvement 
shall  petition  uerefor,  and  providing  that,  in 
municipalities  having  a  population  of  less  than 
28.000  and  more  than  20,000,  no  such  ordinance 
shall  be  adopted  unless  the  owners  of  half  of 
the  property  shall  petition  therefor,  and  con- 
taining provisions  for  local  improvements  in 
mnnlerpaiities  containing  a  population  Iwtween 
28,000  and  60,000,  amend  the  charters  of  mu- 
nicipalities organized  under  the  inrorporatinn 
act.  within  Coatt.  1870,  art.  4.  |  22,  prohibit- 
ing the  passage  of  local  or  special  laws  amend- 
ing the  oiarter  of  any  mimicipality. 

•Bahsaring  deniad  I><«amlMr  t,  UOi. 


4.  Municipalities  may  be  classified,  for  pur- 
poaes  of  legislation,  on  the  basis  of  populatloiL 
having  a  reasonable  relation  to  the  purposes  ot 
the  legislation;  but  a  class  of  municipalities 
cannot  be  arbitrarily  made  for  the  sole  purpose 
of  enabling  certain  municipalities  to  enjoy  spe- 
cial powers,  or  for  the  purpose  of  conferring 
special  privileges  on  their  electors  and  property 
owners,  unless  such  manicipalities  may  be  rea- 
sonably regarded  as  comprising  a  separate  and 
distinct  daas. 

5.  A  classification  of  mnnicipalitles  into  two 
classes,  one  having  a  population  of  50,000  or 
less,  and  the  second  having  a  population  of  over 
SO.CXX),  and  giving  the  latter  power  to  adopt  or- 
dinances providing  for  local  improvements  by 
special  assessments  without  a  petition  of  tM 
property  owners  affected,  and  denying  that  pow- 
er to  the  first  class,  as  Is  done  by  Laws  1897, 
p.  103,  {  4,  as  amended  by  Laws  1899,  p.  95  (4 
Starr  &  a  Ann.  St  1902,  p.  149,  c.  24)  is  a 
valid  classification. 

&  Act  May  11,  1903  (Laws  1903,  p.  101),  and 
Act  May  13.  1903  (Laws  1903,  p.  101),  amend- 
ing Laws  1897,  p.  1()3,  {  4,  as  amended  by  Lawa 
1889,  p.  95  (Starr  &  O.  Ann.  St  Supp.  1902,  p. 
149,  e.  24),  relating;  to  local  Improvements  In 
municipalities,  are  in  conflict  with  Const  1870, 
art  4^  (  22,  prohibiting  the  passage  of  local  or 
special  laws  amending  the  charters  of  munici- 
palities. I>ecau8e  the  classification  of  cities 
adopted  by  the  acts  is  arbitrary,  the  first  act 
creating  two  classes,  one  embracing  a  popula- 
tion of  more  than  20,0(X)  and  less  than  50,0(X), 
and  the  second  class  embracing  all  other  cities, 
and  the  second  act  placing  ail  cities  having  a 
population  of  less  than  28,000  and  more  than 
20.000  in  one  class,  and  all  other  cities  in  the 
other  dasa. 

Appeal  from  Iroquois  County  Court:  Frank 
Harry,  Jndge. 

Proceedings  by  the  village  of  Milford  for 
the  confirmation  of  a  special  tax  for  a  local 
Improvement  Eugene  L'Hote  and  others 
appeared  and  moved  for  the  dismissal  of  the 
proceedings.  From  a  judgment  of  confirma- 
tion, they  appeaL     Reversed. 

Robert  Doyle,  for  appellants.  Morris  ft 
Hooper,  McClellan  Kay  and  J.  H.  Oyer,  for 
appellee. 

BOOOS,  J.  This  la  an  appeal  from  tbe 
Judgment  entered  in  the  county  court  of  Iro- 
quois county  confirming  a  special  tax  levied 
under  the  authority  of  an  ordinance  adopted 
by  the  board  of  trustees  of  the  village  of 
Milford,  providing  that  Orant  avenue,  in  the 
village,  from  the  north  line  of  Jones  street 
to  the  south  line  of  Frederick  street,  a  dis- 
tance of  two  blocks,  should  be  Improved  by 
paving  the  roadway  of  the  same  with  brick 
and  curbing  it  with  sandstone  curbing.  A 
motion  to  dismiss  the  proceeding,  based  on 
the  fact  that  no  petition  of  the  owners  of  the 
property  on  the  line  of  the  proposed  Improve- 
ment and  to  be  affected  thereby  had  been 
presented  asking  that  the  avenue  be  so  Im- 
proved, was  entered  and  overruled.  The  de> 
nial  of  the  motion  la  assigned  as  for  error. 

Section  4  of  tbe  act  entitled  "An  act  con- 
cerning local  Improvements,"  approved  June 
14,  1897  (I.aws  1897,  p.  103),  as  amended  by 
the  act  approved  April  19.  1890  (Iawb  1899^ 
p.  95;  Starr  &  C.  Ann.  St  Supp.  1902,  p.  149. 
c.  24),  requires  that,  in  cities,  towns,  and  vil- 
lages of  the  population  of  50,000  or  less  by 
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tbe  last  preceding  census  of  the  United 
States,  no  ordinance  for  making  an7  improve- 
ments  to  be  paid  for  by  special  assessnient 
or  special  taxation  of  contiguous  property 
should  be  adopted  unless  the  owners  of  one- 
half  of  the  property  abutting  on  tbe  line  of 
the  ImproTement  should  petition  therefor, 
and  In  such  mnnlclpalltles  having  a  popula- 
tion of  10,000  and  less,  not  unless  a  majori- 
ty of  resident  property  owners  affected  by 
such  proposed  improvement  should  also  peti- 
tion for  the  same.  Th«  appellee  village  has 
a  population  of  1,077,  and  under  said  sec- 
tion 4  of  the  act  of  1867,  as  amended  by  tbe 
act  of  1899,  a  petition  was  essential  to  the 
power  of  the  village  board  to  adopt  the  or- 
dinance. At  the  session  of  the  Oeneral  As- 
sembly of  1903  two  acts  amendatory  of  said 
section  4  were  adopted.  The  first  of  said 
amendatory  acts  of  1903  was  adopted  May 
11th,  and  reads  as  follows: 

"See.  4.  When  any  such  dty,  town  or  vU- 
tage  shall,  by  ordinance  provide  for  the  mak- 
ing of  any  local  improvement,  it  shall,  by 
the  same  ordinance,  prescribe  whether  the 
same  shall  be  made  by  special  assessment, 
or  by  special  taxation  of  contiguous  pn^ 
crty.  or  general  taxation,  or  both.  But  in 
cities,  towns  or  villages,  having  a  population 
of  less  than  60,000  and  more  tban  20,000,  as- 
certained as  aforesaid  [1.  e.,  tbe  last  pre- 
ceding census  of  the  United  States],  no  ordi- 
nance for  making  any  local  improvement  t» 
be  paid  by  special  assessment  or  by  special 
taxation  of  contiguous  property,  shall  be 
adopted,  unless  the  owners  of  one-half  of 
the  property  abutting  on  the  line  of  the  pro- 
posed improvement,  shall  petition  for  the 
same."    Iaws  1903,  p.  101. 

The  second  of  said  amendatory  acts  of 
1903  was  adopted  May  15th,  and  reads  as 
fbllows:  ' 

"Sec.  4.  When  any  such  dty,  town  or  vil- 
lage shall,  by  ordinance,  provide  for  the  mak- 
ing of  any  local  improvement;  it  shall,  by 
the  same  ordinance^  prescribe  whether  the 
same  shall  be  made  by  special  assessment, 
or  by  special  taxation  of  contlgruous  prop- 
erty, or  general  taxation,  or  both.  But  in 
cities,  towns  and  villages  having  a  population 
of  less  tban  twenty-eight  thousand  (28,000) 
end  more  than  20,000,  ascertained  as  afore- 
said [1.  e.,  the  last  preceding  census. of  tbe 
United  States],  no  ordinance  for  making  any 
local  Improvement  to  be  paid  by  special  as- 
sessment or  by  spedal  taxation  of  contigu- 
ous property,  shall  be  adopted,  unless  the 
owners  of  one-half  of  tbe  property  abutting 
along  the  line  of  the  proposed  improvement 
shall  petition  for  the  same:  provided,  how- 
ever, that  on  a  petition  signed  by  one  hun- 
dred property  owners  In  dtles,  towns  and 
Tillages  containing  a  population,  ascertained 
as  aforesaid,  of  between  twenty-eight  thou- 
sand (28,000)  and  fifty  thousand  (60,000),  tbe 
question  may  be  submitted  to  a  vote  of  tbe 
people  at  any  general  or  special  election, 
whether  or  not  said  improvements  can  be 


made,  nnleas  the  same  to  petltJose^  Cv  by 
at  lout  one-half  of  the  pveperty  owners 
abutting  on  the  line  of  said  Unprovemeni; 
and  if  a  majority  of  all  the  votes  cast  at 
such  election  shall  be  in  favor  of  said  propo- 
sition, then  a  petition,  as  taerelnliefoce  pro- 
vided, shall  be  necessary  In  such  dty,  town 
or  village  before  such  an  ordinance  can  be 
paaaed."  Laws  1903,  p.  101;  Starr  *  C.  Ann, 
St  Supp.  1908,  p.  70,  C  24. 

Tbe  appellee  village  having,  as  before  said, 
a  population  of  1,077  inhabitants,  It  is  not 
necessary,  under  either  of  the  amendatory 
acts  of  1903,  to  the  Jurisdiction  of  tbe  mn- 
nlclpal  board  to  adopt  an  otdinanoe  for  the 
construction  of  local  improvmnenta  by  fe- 
cial assessment  or  by  special  taxation,  that 
a  petition  of  property  owners  shall  be  pre- 
sented to  the  board  of  trustees  asking  that 
the  Improvement  be  made.  Under  section 
4  of  the  act  of  1897,  as  amended  by  the  act 
of  1899,  a  petition  signed  by  the  owners  of 
one-half  of  the  property  abutting  on  the  line 
of  tbe  Improvement,  and  also  by  a  majority 
of  tbe  resident  property  owners.  Is  necessa- 
ry to  the  adoption  of  such  an  ordinanco  by 
the  board  of  trustees  of  the  village. 

It  is  urged,  however,  that  each  of  sncb 
amendatory  acts  adopted  In  1903  contravenes 
the  prohibition  of  the  Constitution  of  1870 
against  the  enactment  of  local  or  special  leg- 
islation. Section  22  of  article  4  of  the  Con- 
stitution of  1870  declares  "the  Oeneral  A*- 
sembly  shall  not  pass  local  or  special  laws 
in  any  of  the  following  enumerated  cases, 
that  is  to  say:  •  •  •  Incorporating  dtiea, 
towns  or  villages,  or  changing  or  amending 
the  charter  of  any  town,  dty  or  village. 
*  *  *  granting  to  any  corporation,  aaso- 
datlon  or  Individual  any  special  or  exclusive 
privilege,  immunity  or  franchise." 

The  village  of  Milford  was  incorporated 
under  the  provisions  of  the  general  incorpo- 
ration act  providing  for  the  Incorporation  of 
cities  and  vlllagee.  This  general  incorpora- 
tion act  Is  tbe  charter  of  the  village,  and  of 
all  dtles  and  villages  in  the  state  organized 
under  It  Enactments  empowering  the  dty 
eoundls  of  dtlea  or  boards  of  trustees  of 
Tillages  to  construct  local  Improvements  by 
special  assessment  or  by  special  taxation,  if 
legal,  become  a  part  of  the  charters  of  suck 
municipalities,  and  acta  amendatory  of  sncb 
enactments  constltate  cbanges  or  amend- 
ments of  the  charters  of  such  munldpall- 
tles,  and  such  amendatory  acts,  It  is  declared 
by  said  section  22  of  article  4  of  the  Consti- 
tution, shall  be  tmlfonn  and  general  in  thdr 
operation,  and  not  local  or  spedaL  People  v. 
Cooper,  83  111.  685;  Potwln  t.  Johnson,  108 
UL  70;  Bessette  v.  People,  198  IIL  884,  62  N. 
B.  215.  66  L.  R.  A.  668.  Bnactments  which 
deny  to  the  governing  body  of  certain  only 
of  the  dtles  and  villages  of  the  state  power 
to  adopt  ordinances  for  tbe  constmctlon  of 
local  Improvements,  except  when  petitioned 
so  to  do  by  the  owners  of  property  affected 
by  tbe  improvement,  at  the  same  time  dotbe^ 
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the  property  owners  in  such  cities  and  pil- 
lages with  a  privilege  and  an  Immaoity  not 
possessed  by  the  owners  of  property  In  the 
other  cities  and  Tillages  of  the  state,  and  are 
for  that  reason  nnconstltutlonal,  if  local  or 
special  In  character.  Neither  of  the  amenda- 
tory acts  of  1903  contains  an  emergency 
clanse,  nor  does  the  latter  in  express  terms 
purport  to  repeal  the  former  of  them,  nor 
does  either  of  them  expressly  repeal  the 
amendatory  act  of  1899,  though  they  are  re- 
pugnant to  each  other  and  also  to  the  act  of 
1890.  As  we  are  of  the  opinion  that  both  of 
said  acts  of  1903  are  unconstitutional,  it  is 
not  important  to  consider  the  efTect  of  such 
repugnancy.  Each  of  these  amendatory  acts 
of  1903  changes  or  amends  the  charters  of 
certain  only  of  the  cities,  towns,  and  Tillages 
of  the  state,  and  also  grants  to  owners  of 
property  in  certain  only  of  the  cities,  towns, 
and  Tillages  of  the  state  the  prlTilege  of  Indn- 
dng  and  empowering  the  municipality,  by  pe- 
tition, to  construct  a  local  Improvement,  or 
of  refusing  to  InTest  the  city  with  power  to 
make  a  local  improvement  by  special  assess- 
ment or  special  taxation,  by  declining  to 
Join  In  a  petition  therefor — privileges  and 
immunities  which  are  denied  to  or  not  given 
or  granted  to  the  owners  of  property  in  oOiei 
cities,  towns,  or  villages  of  the  state.  These 
acts,  therefore,  attempt  to  legislate  in  mat- 
ters as  to  which  section  22  of  article  4  of  the 
Constitntlon  of  1870  prohibits  the  enactment 
of  local  or  special  laws.  If  the  amendatory 
acts  are  local  or  special  laws,  they  are  nn- 
constitutional  and -invalid. 

A  law  is  not  to  be  denominated  local  sim- 
ply because  it  may  operate  only  in  certain  of 
the  municipalities  of  the  state,  if,  by  its 
terms,  it  includes  and  operates  uniformly 
throughout  the  state  under  like  circumstan- 
ces and  situation.  The  cities  and  villages  of 
the  state  may  be  classified  for  purposes  of 
legislation  on  the  basis  of  population,  if  such 
basis  has  some  reasonable  relation  to  the 
purposes  and  objects  to  be  attained  by  the 
legislation,  and  in  some  rational  degree  ac- 
counts for  the  variant  provisions  of  the  en- 
actment A  classification  of  cities,  towns, 
and  villages  by-  population  cannot  be  arbl- 
trariljr  adopted  as  a  ground  or  reason  for  in- 
vesting some  of  them  with  powers  denied  or 
not  granted  to  others,  if,  though  there  be  dif- 
ference in  population,  there  is  no  difference 
of  situation  or  circumstances  of  the  munlclr 
palltles  placed  In  the  different  classes,  and 
the  difference  In  population  has  no  reason- 
able relation  to  the  purposes  and  objects  to 
be  attained  by  the  statnte.  As  we  said  in 
People  V.  Knopf,  183  111.  410,  56  N.  E.  155, 
on  page  420,  183  III.,  page  159,  66  N.  E.: 
"The  rule  is  that  a  classification  cannot  be 
adopted  arbitrarily  upon  a  ground  which  has 
no  foundation  in  difference  of  situation  or 
circumstances  of  the  municipalities  placed 
in  the  different  classes.  There  must  be  some 
reasonable  relation  between  the  situation  of 
municipalities  classified  and  the  purposes 
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and  objects  to  be. attained.  There  must  be 
something.  In  the  nature  of  things,  which  in 
some  reasonable  degree  accounts  for  the  divi- 
sion into  classes."  Again,  we  said  in  Bes- 
sette V.  People,  supra  (piage  347,  193  IlL, 
page  219,  62  N.  E.,  56  L.  R.  A.  658):*  "It  is 
true  that  a  classification  of  the  cities  and 
villages  of  the  state  by  population,  as  a  basis 
for  legislation,  may  be  valid,  but  a  classifica- 
tion cannot  be  adopted  arbitrarily  upon  n 
ground  which  has  no  foundation  In  differ- 
ence of  situation  or  circumstances  of  the 
municipalities  placed  in  the  different  classes. 
There  must  be  some  reasonable  relation  be- 
tween the  situation  of  municipalities  classi- 
fied and  the  purposes  and  objects  to  be  at- 
tained.' People  T.  Knopf,  183  111.  410,  66  N. 
E.  1B6;  People  v.  Martin.  178  IlL  611,  63  N; 
E.  800;  People  ex  rel.  v.  Cooper,  83  111.  585."^ 
In  People  ▼.  Cooper,  supra,  we  said:  "It  is' 
the  substance,  and  not  the  mere  form,  given 
to  an  enactment,  which  must  determine  Its 
constitutionality.  If  the  act  must  necessa- 
rily produce  a  result^clearly  and  unquestion- 
ably "forbidden  by  the  Constitution,  It  cannot 
be  upheld,  whatever  may  be  its  form  or  pro- 
fession." 

A  class  of  cities  cannot  be  arbitrarily 
erected  by  the  Legislature  for  tlie  sole  pur- 
pose of  enabling  the  lawmaking  body  to  con- 
fer powers  upon  such  cities  and  villages 
which  cannot  be  enjoyed  by  other  cities  and 
villages  of  the  state,  or  of  conferring  on  the 
electors  of  such  cities  and  villages,  or  on  the 
owners  of  property  therein,  privileges  or  im- 
munities not  permitted  to  be  enjoyed  by  the 
electors  or  property  owners  in  the  other  mu- 
nicipalities of  the  state,  unless  there  be  some 
sound  reason  and  principle  Justifying  the 
Tiew  that  such  cities  and  villages  so  classi- 
fied are  reasonably  and  rightfully  to  be  re- 
garded as  comprising  a  separate  and  distinct 
class  of  municipalities.  If  the  result  of  leg- 
islation is  to  establish  dissimilarity  in  the 
powers  of  different  cities  in  respect  of  the 
making  of  local  improTements,  the  act  would 
clearly  be  unconstitutional  if  its  operation  be 
restricted  to  certain  only  of  the  cities  and 
villages  in  the  state,  unless  there  is  actually 
some  dissimilarity  in  the  situation  and  cir- 
cumstances of  the  different  municipalities 
bearing  a  rational  relation  to  the  dissimilar- 
ity  of  powers  to  be  exercised  by  tbem.  A 
more  densely  populated  city  has  increased 
responsibilities  and  duties,  and  may  need  leg- 
islation different  from  that  required  in  small- 
er cities  and  towns.  Additional  powers  may 
therefore  be  necessary  in  the  larger  cities 
that  are  not  in  the  smaller  cities  and  villa- 
ges, and  the  population  of  cities  may  Justify 
their  classification  as  the  basis  for  the  en- 
actment of  laws  to  govern  in  the  cities  of 
the  different  classes.  Thus  the  classification 
of  the  cities  and  Tillages  of  the  state  into 
two  classes,  one  of  those  having  a  popula- 
tion of  50,000  or  less  and  the  other  having  a 
population  of  60,000  or  more,  and  giving 
jthose  having  a  population  of  60,000  or  more 


Digitized  by 


Google 


402 


72  NORTHEASTERN  REPORTER. 


(Ill 


power  to  adopt  ordinance^  providing  for  the 
making  of  local  ImproTements  by  special  as- 
sessments, or  by  special  taxation  without  a 
petition  of  property  owners,  and  denying  that 
power  to  the  other  class — ^tbose  having  a  pop- 
ulation of  less  than  50,000 — as  was  done  by 
the  act  approved  April  19,  1899,  amending 
section  4  of  the  act  concerning  local  improve- 
ments, approved  June  14,  1897,  was  grounded 
upon  a  distinction  which  exists  In  the  circum- 
stances and  conditions  of  cities  and  villages 
falling  within  the  two  difTerent  classes.  The 
first  class  Included  all  the  cities  having  a 
population  of  50,000  and  over,  and  all  cities 
which  might  attain  that .  population.  The 
second  class  included  all  municipalities  hav- 
ing a  smaller  population  than  50,000.  The 
constitutionality  of  this  act  of  1897  la  not 
_  challenged.  That  it  is  a  valid  enactment  has 
"  been  recognized  by  this  court  in  City  of 
Bloomlngton  v.  Reeves,  177  111.  166,  52  N. 
B.  278;  Patterson  v.  City  of  Macomb,  179 
111.  163,  58  N.  B.  617;  Whaples  v.  City  of 
Waukegan,  179  111.  310,  53  N.  B.  618;  McVey 
V.  City  of  Danville,  188  111.  429,  58  N.  E'.  955; 
Merrltt  t.  City  of  Kewanee,  176  III.  537,  51 
N.  E.  867;  Trah  v.  Village  of  Grant  Park, 
192  111.  351,  61  N.  B.  442— and  In  other  cases, 
and  cannot  now  be  regarded  as  an  unsettled 
question.  It  proceeds  on  the  theory  that 
large  tind  populous  cities  require  difTerent 
powers  and  different  legislation  from  that 
which  is  requisite  to  meet  the  wants  and 
needs  of  smaller  and  less  populous  municipal- 
ities, and  classlfles  the  cities  and  villages  of 
the  state  in  accordance  with  that  view.  But 
the  classification  adopted  by  each  of  the 
amendatory  acts  of  1903  seems  purely  arbi- 
trary. The  first  of  these  amendatory  acts 
creates  two  classes  of  municipalities,  namely, 
one  class  embracing  all  cities  having  a  pecu- 
lation of  more  than  20,000  and  less  than  50,- 
000,  and  the  second  embracing  all  cities  hav- 
ing a  poulatlon  of  more  than  50,000  and  less 
than  20,000.  The  first  class  comprises  cities 
of  intermediate  population,  and  the  second 
class  places  together  the  great  metropolis  of 
the  state,  with  a  population  approaching 
2,000,000  of  people,  and  the  smallest  incorpo- 
rated village  In  the  state.  The  act  proceeds 
on  the  theory  that,  In  cities  of  more  tlian 
20,000  and  less  than  50,000,  the  owners  of 
property  should  possess  the  privilege  and  im- 
munity of  authorizing  or  declining  to  author- 
ize the  construction  of  local  Improvements 
by  special  assessment  or  special  taxation, 
and  that  the  owners  of  property  In  all  other 
cities  and  villages  in  the  state,  great  and 
small,  should  not  possess  that  privilege;  and 
also  upon  the  theory  that  the  governing 
board  of  cities  of  the  designated  intermediate 
population  should  be  restricted  In  respect  of 
power  to  order  local  improvements  to  be 
made  by  special  assessment  or  special  taxa- 
tion, and  should  be  controlled  by  the  wishes 
of  the  property  owners  in  regard  to  the  con- 
struction of  public  Improvements  at  the  ex- 
pense of  the  owners  of  the  property,  while  In 


all  other  cities  and  villages  the  governing 
body  should  possess  power  to  make  improve- 
ments, to  be  paid  for  by  the  property  owners, 
against  the  will  of  such  owners  or  the  major- 
ity thereof. 

The  right  of  the  owner  of  property  to  pe- 
tition for  the  making  of  local  Improvements, 
or  the  right  to  refuse  to  Join  In  such  petition, 
enables  such  owner  to  assist  In  securing  an 
Improvement  which  will,  in  his  view,  bene- 
ficially affect  bis  property,  and  in  preventing 
the  making  of  an  improvement  wtilch  im- 
poses what  he  believes  to  be  an  unreason- 
able burden  of  taxation  upon  It.  It  is  a 
privilege  which  he  may  exercise  to  secure  the 
advantage  of  the  improvement  of  his  prop- 
erty, or  be  availed  of  for  the  protection  of 
his  property.  Can  It  be  there  Is  nothing  In 
the  situation  and  circumstances  of  property 
owners  or  their  property  in  cities  having  a 
population  of  50,000  and  more,  and  also  in 
cities  having  a  population  of  20,000  and  less, 
and  villages  of  still  lesser  population,  which 
renders,  the  existence  of  the  privilege  un- 
necessary or  unimportant,  if  the  creation  and 
preservation  of  the  right  be  so  Important  to 
the  owners  of  property  in  cities  having  a 
population  of  less  than  50,000  and  more  than 
20,000  as  to  Justify  the  classification  of  such 
property  owners  In  a  separate  class,  and  the 
enactment  of  legislation  relating  to  such 
class?  The  selection  of  cities  having  a  popu- 
lation of  less  than  50,000  and  more  than  20,- 
000  as  constituting  a  distinct  class  from  the 
other  cities  of  the  state,  and  demanding  par- 
ticular and  peculiar  legislation.  Investing  the 
inhabitants  and  property  owners  of  such  cit- 
ies with  special  privileges  and  immnnlties, 
and  placing  all  other  municipalities  in  the 
state  in  another  class,  and  giving  the  gov- 
erning boards  of  the  cities  so  classified  dis- 
similar powers,  and  to  their  Inhabitants  and 
electors  different  privileges  and  immunities, 
cannot  be  defended  against  the  charge  that 
the  classification  is  purely  arbitrary,  and 
without  any  reference  or  relation  whatever  to 
the  legislation  that  is  proposeO  to  be  predi- 
cated in  the  supposed  distinctloa  between 
the  cities  and  villages  placed  in  the  different 
classes.  The  latter  of  the  enactments  of 
1903  still  more  glaringly  offends  against  the 
fundamental  law.  It  places  all  cities  having 
a  population  of  less  than  28,000  and  more 
than  20,000  in  one  class,  and  denies  to  them 
power  to  adopt  ordinances  making  local  im- 
provements except  on  a  petition  of  property 
owners.  It  places  all  other  municipalities 
—the  great  metropolis  and  the  smaller  Incor- 
porated villages — ^in  another  class,  and  gives 
the  governing  bodies  in  that  class  power  to 
make  local  improvements  without  consulting 
the  property  owners,  but  selects  certain  of 
such  municipalities — those  having  more  than 
28,000  and  less  than  60,000 — as  a  farther 
special  class,  and  authorizes  the  electors  in 
such  latter  municipalities  to  determine,  by 
ballot,  whether  an  ordinance  for  making  a 
local  improvement  may  be  adopted  without 
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a  petition  of  the  property  holders.  When 
considered  In  view  of  the  population  of  cer- 
tain cities  as  disclosed  by  the  census,  it  is 
manifest  this  latter  act  was  adopted  for  the 
pniposes  of  securing  local  and  special  legis- 
lation for  the  benefit  of  certain  particular 
cities  In  the  state  wUch  could  not  be  named 
In  the  act,  bat  could  be  designated  with  no 
less  certainty  by  means  of  the  classification. 
What  actual  or  rational  distinction  can  pos- 
sibly be  Imagined  which  will  justify  the  cre- 
ation of  a  class  of  cities  having  a  population 
of  less  than  28,000  and  more  than  20,000,  and 
investing  the  owners  of  property  in  cities  of 
that  class  with  the  privilege  of  petitioning 
for  local  improvements,  and  denying  power 
to  municipal  authorities  of  such  cities  to 
make  local  improvements  except  on  such 
petitions,  and  empowering  cities  having  a 
greater  population  that  28,000  with  power  to 
make  such  Improvements  without  a  petition 
and  without  regard  to  the  wishes  of  the 
owners  of  property  In  such  cities,  as  was 
proposed  to  be  done  by  the  latter  of  the  acts 
of  1903?  Or  how  can  an  act  be  defended 
against  the  charge  that  it  is  local  or  special 
legislation,  which  proposes  to  create  as  a 
separate  class  all  cities  and  villages  having 
a  population  of  between  28,000  and  50,000 
and  conferring  on  each  of  the  said  municipal- 
ities, because  the  population  is  between  these 
numbers,  the  special  and  exclusive  right  and 
privilege  of  determining  for  itself,  by  the 
ballots  of  its  legal  voters,  whether  the  gov- 
erning body  of  the  municipality  shall  have 
power  to  adopt  ordinances  making  local  im- 
provements, to  be  paid  for  by  special  assess- 
ment or  special  taxation,  without  the  peti- 
tion of  property  owners? 

The  conclusion  is  irresistible  that  In  each 
of  these  enactments  the  classiflcation  of  the 
municipalities  by  population  does  not  bear 
any  true  relation  to  the  purposes  and  objects 
of  the  legislation.  It  is  clear  that  the  classi- 
fication adopted  in  each  of  the  acts  is  not 
based  npon  any  distinction  having  a  rational 
or  reasonable  relation  to  the  special  legisla- 
tion affecting  the  classes.  The  classification 
is  wholly  arbitrary,  and  does  not  Justify  the 
legislation  which  would  clothe  some  of  the 
municipalities  of  the  state  with  chartered 
powers  not  possessed  by  others,  and  which 
would  also  confer  special  privileges  and  im- 
munities on  property  owners  and  electors  in 
some  of  such  municipalities  which  are  denied 
to  the  owners  of  property  and  to  electors  in 
other  of  the  cities  and  villages  of  the  state. 
Both  of  the  amendatory  acts  of  1903  contra- 
vene the  organic  law,  and  are  inoperative 
and  void.  The  amendatory  act  of  1899  re- 
mains In  force,  and  under  it  the  board  of 
village  trustees  of  the  appellee  village  were 
lacking  In  power  to  adopt  the  ordinance,  in 
the  absence  of  a  petition  by  the  owners  of 
the  prt^perty  to  be  taxed  to  pay  for  the  pro- 
posed Improvement.  The  Judgment  appeal- 
ed from  must  be  and  is  reversed. 

Judgment  reversed. 


(m  111.  513) 
DOREMUS  et  aL  v.  CITY  OP  CHICAGO.* 
(Supreme  Court  of  Illinois.     Dec.  13.  1904.) 

JfDNICIPAL    CORPOEATIONS  —  SPECIAL    ASSESS- 
MENT—SETTINQ    ASIDE    ASSESSMBN'1>— 
REASSESSMENT— LIUITATI0N3. 

1.  A  judgment  cannot  be  vacated  by  the  coart 
which  rendered  it,  after  the  term,  except  in 
obedience  to  the  mandate  of  an  appellate  court 
on  reversal. 

2.  Laws  1897,  p.  121,  §  57,  provides  that  if 
any  assessment  be  annulled  by  the  city  council 
or  board  of  trustees,  or  set  aside  by  any  coivt, 
a  new  assessment  may  l>e  made  and  like  no- 
tice given  and  proceedings  had  as  required  iu 
the  first.  Laws  1897,  p.  122,  §  60,  provides  that 
if  from  any  cause  any  city  ahall  fail  to  collect 
any  special  assessment,  which  shall  not  be  set 
aside  by  the  order  of  an^  court,  the  city  council 
may,  at  any  time  within  five  years  after  the 
confirmation  of  the  original  assessment,  direct 
a  new  assessment.  Held,  that  where  several 
terms  bad  elapsed  l>etween  the  confirmation  of 
au  assessment  and  an  order  denying  the  sale, 
so  that  the  court  had  no  jurisdiction  to  set 
aside  the  judgment  of  confirmation,  the  order 
denying  the  sale  was  not  a  setting  aside  of  the 
judgment  of  confirmation,  and  hence  a  subse- 

ai'ent  assessment  could  only  have  been  made  un- 
er  section  60,  and,  not  having  been  made  in 
five  years  from  the  confirmation  of  the  original 
assessment,  it  was  barred  by  limitations. 

Appeal  from  Cook  County  Com-t;  O.  N. 
Carter,  Judge. 

Action  by  the  city  of  Chicago  for  the  col- 
lection of  a  special  assessment  against 
Abraham  F.  Doremus  and  others.  From  a 
Judgment  in  favor  of  plaintiff,  defendants 
appeal.    Reversed. 

On  January  8,  1893,  the  city  council  <rf 
the  city  of  Chicago  passed  an  ordinance  for 
the  improvement  of  West  Madison  street 
from  Crawford  avenue  to  West  Forty-Sixth 
street  A  petition  was  filed  in  the  county 
court  for  the  levy  of  a  special  assessment 
to  pay  for  the  same,  and  on  July  11,  1893, 
a  Judgment  of  confirmation  was  rendered. 
The  city  proceeded  to  let  the  contract  and 
complete  the  work.  At  the  July  term,  1895, 
of  said  county  court,  application  was  made 
by  the  county  collector  for  Judgment  and 
order  of  sale  of  appellants'  property  for  the 
delinquent  installment  of  said  assessment 
then  due.  Objections  were  filed  by  appel- 
lants which  went  to  the  validity  of  the  as- 
sessment and  the  Jurisdiction  of  the  county 
court  in  confirming  the  same,  which  objec- 
tions were  sustained  by  the  court,  and  the 
order  of  sale  was  refused.  The  particular 
ground  upon  which  the  sale  was  denied  does 
not  further  appear.  In  1897  and  1898  ap- 
plications for  Judgment  and  order  of  sale 
were  again  made  on  the  collector's  warrant 
for  the  same  assessment,  but  subsequently 
withdrawn.  In  1899  another  application  was 
made,  and  Judgment  and  order  of  sale  re- 
fused. On  March  3,  1903,  a  new  ordinance 
was  passed  by  the  city  council,  which  re- 
cited the  prior  proceedings;  that  the  work 
was  done  under  contract;    that  a  balance 

•Rehearing  denied  December  13,  1904. 

f  1.  See  Judgment,  voL  30,  Cent.  Dig.  J  668. 
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was  nnpald;  that. the  county  court  had  re- 
fused Judgment  of  sale  on  the  original  as- 
sessment as  to  certain  lots;  that  the  ordi- 
nance ordering  said  assessment  was  defect- 
iTe,  by  reason  of  which  the  owners  had  not 
paid  their  fair  portion  of  the  cost  of  the  im- 
provement; and  it  was  ordered  that  a  new 
assessment  be  made  and  the  old  assessment 
annulled.  A  petition  was  filed  in  the  coun- 
ty coin^for  the  levy  of  a  second  assess- 
ment under  the  latter  ordinance.  B^ve  ob- 
jections were  filed  by  the  appellants,  as  fol- 
lows: First,  that  the  new  ordinance  and 
assessment  roll  Improperly  Included  $3,000 
Interest  and  $1,174.88  costs;  second,  that  the 
proceedings  fall  under  section  48  of  the  act 
of  1872  (Laws  1871-72,  p.  257),  or  under  sec- 
tion 60  of  the  act  of  1897  (Laws  1897,  p.  122). 
and  not  nnder  section  46  of  the  act  of  1872 
(Laws  1871-72,  p.  256),  or  nnder  section  57 
of  the  act  of  1897  (Laws  1897,  p.  121),  and 
consequently  were  barred  by  the  five-year 
statute  of  limitations;  third,  that  the  words 
in  the  ordinance  of  1903,  "and  the  said  origi- 
nal assessment  be  and  the  same  is  hereby 
annulled,"  were  nugatory  for  the  purpose  of 
bringing  It  within  section  46  or  section  57; 
fourth,  that  the  Judgment  of  the  county 
court  of  1895  did  not  declare  the  original 
ordinance  defective  nor  set  the  assessment 
aside;  fifth,  that  the  city  was  guilty  of 
laches.  Upon  a  hearing  on  the  new  assess- 
ment roll,  the  county  court  ordered  it  recast 
so  as  to  eliminate  the  $3,000  of  interest  and 
$207.10  of  the  costs,  and  overruled  the  other 
objections,  and  confirmed  the  assessment  as 
recast  Thereupon  this  appeal  was  perfect- 
ed by  appellants. 

Kerr  &  Kerr  (Richard  S.  Thompson,  John 
J.  Swenie,  and  T.  F.  Monahan,  of  counsel), 
tor  appellants.  William  M.  Flndell  (Edgar 
Bronson  Tolman,  Corp.  Counsel,  and  Robert 
Redfleld,  of  counsel),  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  It 
is  insisted  by  the  city,  appellee,  that  the 
action  of  the  county  court  in  refusing  Judg- 
ment and  order  of  sale  In  1895  was,  in  effect, 
a  setting  aside  of  the  original  assessment, 
rendering  the  confirmation  void,  and  thus 
authorizing  appellee  to  pass  a  new  ordinance 
and  levy  a  new  assessment  under  section  57 
of  the  local  improvement  act  of  June  14, 
1897  (Laws  1897,  p.  121).  On  the  other  hand, 
it  is  insisted  by  appellants  that  the  proceed- 
ings to  make  the  new  assessment  could  only 
have  been  under  the  provisions  of  section  60 
of  the  act  of  1897,  and  that  under  the  new 
assossment  was  void  because  not  made  with- 
in five  years  after  the  confirmation  of  the 
original  assessment,  and  is  therefore  barred 
by  the  statute  of  limitations. 

Section  46  of  the  act  of  1872  is  substantial- 
ly identical  with  section  57  of  the  act  of  1897, 
as  follows:  "If  any  assessment  shall  be 
annulled  by  the  city  council  or  board  of 
trustees,  or  set  aside  by  any  court,  a  new 


assessment  may  be  made  and  returned,  and 
like  notice  given  and  proceedings  had  as 
herein  required  In  relation  to  the  first,"  etc. 
Hurd's  Rev.  St  1903,  p.  404,  c.  24.  Section 
48  of  the  act  of  1872  is  substantially  iden- 
tical with  section  60  of  the  act  of  1897,  and 
Is  as  follows:    "If  from  any  cause  any  city 

*  *  *  shall  fall  to  collect  the  whole  or  any 
portion  of  any  special  assessment  •  •  • 
which  may  be  levied,  which  shall  not  be  can- 
celed or  set  aside  by  the  order  of  any  court, 

•  •  •  the  city  conncil  •  •  •  may,  at 
any  time  within  five  years  after  the  confir- 
mation of  the  original  assessment  direct  a 
new  assessment  to  be  made  upon  the  delin- 
quent property  for  the  amount  of  such  defi- 
ciency and  interest  thereon  from  the  date  of 
such  original  assessment  which  assessment 
shall  be  made,  as  nearly  as  may  be,  in  the 
same  manner  as  is  herein  prescribed  for  the 
first  assessment." 

The  sole  contention  of  counsel  for  the  city 
Is  that  the  present  new  assessment  was 
made  nnder  section  57,  because  the  county 
court  by  refusing  to  render  said  Judgment 
and  order  of  sale,  did,  In  effect  set  aside  the 
first  assessment.  We  do  not  think  this  con- 
tention can  be  sustained,  or  that  It  is  In 
harmony  with  the  decisions  of  this  court 
In  the  first  place,  several  terms  of  the  coun- 
ty conrt  had  elapsed  between  the  confirma- 
tion of  the  original  assessment  and  order 
denying  the  sale,  and  therefore  the  coart 
would  have  been  without  Jurisdiction  to  set 
aside  the  Judgment  of  confirmation  if  the 
proceedings  had  been  for  that  purpose.  In 
the  case  of  McChesney  v.  C!ity  of  Chicago, 
161  111.  110,  48  N.  B.  702,  It  was  said:  "A 
Judgment  cannot  be  vacated  by  the  court 
which  rendered  It,  after  the  term  at  which  it 
was  rendered,  except  In  obedience  to  the 
mandate  of  an.  appellate  court  on  reversal. 
The  repeal  of  an  ordinance  for  a  special  as- 
sessment pending  an  appeal  from  a  Judg- 
ment confirming  the  assessment  does  not'  Jus- 
tify the  court  in  vacating  the  Judgment  after 
several  terms  of  court  have  passed,  not- 
withstanding the  provisions  of  the  city  and 
village  act  that  if  an  assessment  shall  be 
annulled  or  set  aside,  a  new  assessment  ma; 
be  made.  Judgment  of  confirmation  affirm- 
ed on  appeal  bats  a  second  Judgment  under  a 
new  ordinance  for  the  same  improvement 
notwithstanding  the  repeal  of  the  former 
ordinance  and  the  attempted  setting  aside  of 
the  former  Judgment  at  a  subsequent  term, 
pending  the  appeal."  In  the  case  of  People 
V.  McWethy,  165  111.  222,  48  N.  B.  187,  it 
was  again  said  (page  224,  165  111.,  page  ISS, 
46  N.  E.):  "The  Judgment  of  confirmation 
of  the  assessment  under  the  first  ordinance 
was  a  final  Judgment,  and  remained  in  full 
force  and  effect  notwithstanding  the  ordi- 
nance of  July.  1892,  and  the  court  which 
rendered  it  could  not  set  It  aside  or  deny  its 
binding  force  at  a  subsequent  term,  but  the 
court  as  well  as  the  city  and  all  parties  to  it 
was  bound  by  it"     To  the  same  effect  is 
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Ctt7  Of  Cblcago  T.  Nlcboles,  192  IlL  480,  81 
N.  B.  434.  Bat  et«tt  if  tUi  Uriere  not  M^ 
the  applicatloB  fo^  an  order  of  sale  was  col- 
lateral to  the  Judgment  of  confirmation,  and 
In  no  sense  a  proceeding  to  set  aside  that 
Judgment  This  case  Is  diatingTilshable  from 
those  like  Murray  t.  Olty  of  Chicago,  175 
ill.  340,  51  N.  B.  651,  In  which  th«  ordlfaaface 
waa  "void  npon  Its  ^ace  for  want  of  power  1ft 
the  dty  connctl  to  pass  It"  We  think  H 
clear  that  the  order  of  the  county  court'  re- 
fnsing  Judgment  and  order  of  sale  did  not 
have  the  effect  of  setting  aside  th^  original 
assessment  Within  the  meabing  of  section  67, 
supra.  That  assessment  Is,  so  far  a»  shown 
by  this  record,  in  full  force  and  effect  and 
the  city  conncO  was  without  power  to  pass 
the  new  ordinance  levying  a  second  assess- 
ment under  that  section.  The  only  author- 
ity given  it  to  do  so  most  he  found  In  sec- 
tion eo  nnder  which  It  could  only  have  done 
so  within  five  years  from  the  confirmation  of 
the  original  assessment.  Having  failed  to 
act  within  the  time  required  by  the  statute. 
It  was  barred,  and  its  action  without  force 
or  effect 

Several  other  questions  are  raised  on  the 
record  by  appellants,  but  as  the  foregoing 
«onclnsion  dlqKwes  of  the  case,  it  will  be 
unnecessary  to  consider  tbem. 

The  county  court  erred  In  overruling  ap- 
pellant's second  objection  and  confirming  the 
assessment  and  its  Judgment  will  therefore 
be  reversed,  and  the  cause  remanded  to  the 
county  court  with  dltectious  to  dismiss  the 
petition. 

Beversed  and  remacded,  with  directloiU. 


(tu  IlL  tfS.) 
MERRiriELT)  «t  aL  v.  CANAL  COITRS  OF 
II<LINOIS  &  M.  CANAL  et  aL* 

(Supreme  Court  of  Illinois.     Oct  24,  1004.) 

IV  ATKli     P0\yEB  —  CAIf  ALS  —  C0NTBACT8  —  OOH- 

StKUCIION — BBBACH— jnDOIUIfT»— 

BBS  ADJTIDICATA. 

1.  Where,  in  an  action  to  determine  defend- 
ants' rights  to  a  water  power  under  a  certain 
oontraot,  the  court  held  that  defendants  were 
entitled  to  withdraw  from  plaintib'  canal  feed- 
er one-fourth  of  the  water  flowing  therein,  sub- 
ject to  certain  limitations,  such  Judgment  un- 
appealed  from  waa  res  judicata  between  the 
parties  as  to  the  construction  to  be  placed  on 
the  contract  but  did  bot  constitute  a  final  ad- 
judication as  to  whether  adequate  means  to  re- 
strict the  flow  of  the  watK  in  defendant's  flume 
bad  been  adopted  by  complainants,  so  that  de- 
fendants would  receive  the  quantity  of  water 
to  which  such  Judgment  entitled  them. 

2.  A  contract  for  the  construction  of  a  canal 
feeder  entitled  defendants'  assignors  to  one- 
fourth  of  tlie  water  flowing  In  the  feeder,  sub- 
ject to  the  limitation  that  defendants  should 
not  be  entitled  to  water  so  as  to  reduce  the 
water  in  the  canal  below  a  depth  of  six  feet 
during  navigation  season.  Shortly  after  the 
canal  waa  built  in  1838  or  1839,  defendants' 
flume  was  constructed  with  a  permanent  stone 
bottom,  on  a  level  with  the  bottom  of  the  feeder, 
with  movable  gates  to  regulate  the  quantity  of 
water,  no  that  when  the  gates  were  open  water 

*Rebearinc  denied  December  t,  UKM.    For  diasant- 
btM  opinion,  «••  72  N.  B.  687. 


flowM  from  the  feeder  into  the  flume  from  the 
betton  with  the  "head"  afforded  by  the  water 
in  the  feeder.  Defendants  and  their  assignors 
continued  to  receive  water  into  the  flume  in  this 
manner  for  a  period  of  more  than  88  years,  unr 
til  the  canal  commissioners  leased  so  much  of 
the  Water  power  as  could  be  used  without  in- 
terfering with  an  ample  supply  of  water  for  the 
canal,  when  weirs  were  conrtructed  by  the  com- 
missioners at  the  opening  of  defendant's  flumes, 
so  that  water  flowed  Into  them  only  after  the 
depth  in  the  feeder  had  risen  above  8.2  feet 
which  caused  a  loss  of  the  "bead"  etc.  Held, 
that  the  manner  of  use  for  such  period  of  time 
constituted  the  practical  construction  of  the 
<!l«tract  rights  of  the  parties,  and  that  the  con- 
struction and  maintenance  of  the  weirs  was  un- 
lawful. 

Wilkin,  Cartwright  and  Hand,  JJ.,  dissenting. 

Appeal  from  Circuit  Court  La  Salle  Coun- 
ty;  Chas.  Blanchard,  Judge. 

Bill  by  the  Canal  Commissioners  of  the  Illi- 
nois &  Michigan  Canal  of  the  State  of  lillnoia 
and  the  Ottawa  Hydraulic  Company  against 
Ix>uis  W.  Merrifield  and  another.  From  a 
decree  In  favor  of  complainants,  defendants 
Merrifield  and  Galloway  appeal.    Reversed. 

Eddy,  Haley  &  Wetten  and  Jarvls  B.  Bur- 
rows (Clyde  A.  Morrison,  of  counsel),  for  ap- 
I>eKant8.    Lester  H.  Strawn,  for  appeileea. 

BOOOS,  J.  The  appellees  the  Canal  Com- 
missioners of  the  Illinois  &  Michigan  Canal 
of  the  State  of  IUIdoIs  and  the  appellee  the 
Ottawa  Hydraulic  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  Illi- 
nois, filed  this,  their  bill  in  chancery,  praying 
for  an  injunction  restraining  the  appellants 
Louis  W.  Merrifield  and  George  Galloway, 
bis  employs  and  other  persons  and  corpora- 
(tlons,  from  removing  weirs  which  the  canal 
commissioners  had  placed  or  were  about  to 
place  in  certain  flumes  which  had  been  con- 
structed for  the  purpose  of  convqring  water 
from  the  Fox  river  feeder  of  the  Illinois  4b 
Michigan  Canal  to  certain  industries  operated 
by  the  defendants  to  the  bill.  The  bill  was 
dismissed  as  to  all  the  defendants  thereto  ex- 
cept the  defendants  Merrifield  and  Galloway. 
A  hearing  on  bill,  answer,  replication,  and 
proof  resulted  in  a  decree  restraining  the 
appellants  snbstantiany  In  accordance  with 
the  prayer  of  the  bill.  This  Is  an  appeal  per- 
fected to  reverse  the  decree. 

In  1838  the  lx)ard  of  commissioners  of  the 
Illinois  &  Michigan  Canal  were  about  to  en- 
ter upon  the  work  of  constructing  a  "feeder" 
by  which  to  convey  water  from  Fox  river 
southwardly  from  a  point  near  the  village  of 
Dayton,  on  said  Fox  river,  to  the  main  chan- 
nel of  the  canal  at  Ottawa,  a  distance  of 
about  four  miles.  John  Green  and  William 
Stadden  then  owned  the  east  half  of  section 
29,  town  34  north,  range  4  east  of  the  third 
principal  meridian,  at  Dayton.  This  tract 
of  land  formed  the  west  shore  line  of  Fox 
river  at  the  point  where  It  was  determined 
to  begin  the  construction  of  the  feeder  to 
receive  the  water  from  said  river.  Said 
Green  and  Stadden,  on  the  5tb  day  of  June, 
1838.  executed  an  instrument  in  writlne  au- 
thorizing the  canal  commissioners  to  enter 


Digitized  by 


Ljoogle 


406 


72  NORTHEASTERN  REPORTER. 


(111. 


upon  their  premises  and  proceed  to  the  con- 
struction of  a  dam  and  lock  and  other  neces- 
sary structures  In  that  part  of  the  bed  of 
Fox  river  to  which  the  riparian  rights  of 
Green  and  Stadden  extended,  and  also  to 
construct  a  "channel"  on  the  said  land  for 
the  purpose  of  receiving  the  water  to  be  tak- 
en from  the  river,  and  conveying  the  same 
from  thence  to  and  discharging  It  in  the  IIU- 
nois  &  Michigan  Canal  at  a  point  some  four 
miles  below.  The  Instrument  reads  as  fol- 
lows: 

"Whereas  the  board  of  commissioners  of 
the  Illinois  and  Michigan  canal.  In  surveying 
dllTerent  routes  for  a  navigable  feeder  from 
the  best  practicable  point  on  Fox  river  to  the 
Illinois  and  Michigan  canal  at  the  town  of 
Ottawa,  and  such  basuns  of  lateral  canals 
connecting  the  Illinois  river  with  said  canal 
at  that  point  as  In  their  opinion  will  most 
enhance  the  value  of  the  property  of  the 
State  pursuant  to  an  act  entitled  'An  act  to 
amend  an  act  entitled  an  act  for  the  construc- 
tion of  the  Illinois  and  Michigan  canal,  ap- 
proved January  9,  1836,'  have  surveyed  one 
route  passing  over  the  lands  and  premises 
of  the  subscribers: 

"Now,  therefore,  we,  the  subscribers,  for 
the  purposes  of  encouraging  the  construction 
of  said  feeder,  as  also  said  canal,  and  also 
for  the  application  of  water  to  manufactur- 
ing purposes  for  the  use  of  the  State,  or  any 
person  claiming,  by  purchase  or  otherwise, 
under  the  State,  and  as  an  inducement  for 
determining  on  such  route  and  location  for 
said  feeder  and  basins  as  will  pass  over  or 
otherwise  benefit  our  lands  and  premises,  do 
hereby  fully  and  absolutely  release,  acquit 
and  discharge  the  People  of  the  State  of 
Illinois  and  the  board  of  commissioners  of 
said  canal  of  and  from  all  damages  which 
we  may  sustain  or  might  claim  in  conse- 
quence of  the  construction  of  the  feeder  and 
basins,  or  their  or  either  of  their  fixtures  and 
appendages,  of  whatsoever  kind,  at,  on,  over 
or  through  our  lands  and  premises,  and  of 
and  from  all  claims  and  demands  for  or  on 
account  of  any  lands,  waters  or  streams  that 
may  be  entered  upon,  taken  or  appropriated 
for  the  construction  and  use  of  the  said  feed- 
er and  basins  and  their  fixtures  and  appen- 
dages: provided,  however,  that  these  pres- 
ents be  understood  with  this  limitation,  viz.: 
That  the  subscribers  forbear  to  relinquish, 
and  hereby  reserve  to  themselves,  whatever 
claim  or  right  they  may  have  acquired  to 
one-fourth  part  of  the  water  that  may  flow 
in  the  Fox  river,  diminished  as  that  quantity 
may  chance  to  be,  in  the  Just  measure  of  its 
proportion,  by  the  leakage,  evaporation,  etc., 
necessarily  Incident  to  such  good  and  work- 
manlike dam  and  lock  structures  as  shall  be 
deemed  requisite  for  the  said  feeder  and  ba- 
sins and  useful  to  the  State  and  after  the 
necessary  quantity  has  been  drawn  out  for 
the  purpose  of  the  navigation  of  said  canal, 
but  agreeing  that  in  the  application  or  use  of 
said  fourth  part  aforesaid,  the  same  shall  be 


drawn  out  of  said  feeder,  within  seven- 
eighths  of  (we  mile  from  the  head  of  the 
guard  lock,  according  as  and  In  the  manner 
to  be  directed  by  said  commissioners  or  other 
authorized  agents.  This  reservation  being 
subject  to  the  farther  limitation  that  it  sluUl 
not  at  any  time  authorize  the  subscribers, 
even  within  the  quantity  of  said  proportion, 
to  reduce  the  water  of  the  said  Illinois  and 
Michigan  canal  during  the  season  of  naviga- 
tion'below  the  depth  of  six  feet,  which,  only, 
shall  be  done  by  the  permission  of  some  au- 
thorized agent  of  the  State.  They,  the  said 
subscribers,  hereby  relinquishing  to  the  Peo- 
ple of  the  State  of  Illinois,  for  the  reasons 
and  purposes  assigned,  as  aforesaid,  all  and 
whatever  right  and  claim  they  may  have  to 
the  residue  and  all  other  portions  or  portion 
of  the  waters  of  the  said  Fox  rlv«:  beyond 
and  above  tl^e  one-fourth  reserve  as  afore- 
said, and  they  do  hereby  acquit  and  discharge 
the  People  of  the  said  State  of  Illinois  and 
the  board  of  commissioners  of  the  said  canal 
from  all  liability  whatsoever  for  the  constant 
use  and  exercise  of  the  rights  and  powers 
herein  declared:  provided,  if  the  board  of 
oommissloners  shall  alter  or  change  the  di- 
mensions of  said  feeder  as  now  located,  the 
said  board  are  to  pay  to  said  subscribers,  or 
either  of  them,  such  damages  as  they  may 
sustain  in  consequence  of  said  change. 

"In  witness  whereof  we  hereunto  set  our 
hands  and  seals  this  Sth  day  of  June,  in  the 
year  of  our  Lord,  1838. 

"John  Green.  [Seal.] 

"William  Stadden.    [Seal.] 

"Signed,  sealed  and  delivered  in  presence 
of  Giles  Spring  and  James  Tumey." 

A  dam  was  constructed  by  the  commis- 
sioners across  Fox  river  at  this  point;  also  a 
lock  at  the  dam  on  the  premises  of  said 
Green  and  Stadden  on  the  west  side  of  the 
river;  and  the  commissioners  also  dug  the 
feeder  from  the  lock  to  the  outlet  thereof  in 
the  canal  at  Ottawa.  The  feeder  was,  when 
constructed,  a  channel  of  the  width  of  60 
feet  at  the  tiyp  and  40  feet  at  the  bottom,  and 
was  capable  of  conveying  water  to  the  depth 
of  5  feet  a  portion  of  the  way  and  4  feet  the 
remainder  of  its  length.  Four  flumes  were  by 
the  commissioners  put  in  the  banks  of  the 
feeder  within  the  limits  of  the  Green  and 
Stadden  land  for  the  purpose  of  receiving 
water  for  power  uses  reserved  by  said  Green 
ond  Stadden.  These  flumes  were  construct- 
ed in  1838  or  1839,  and  remain  in  practically 
the  same  condition  to  this  day.  The  water 
power  reserved  by  Green  and  Stadden  by 
proper  assignments  came  to  be  owned,  at  the 
time  of  filing  this  bill,  as  follows:  Three 
parts  thereof  by  the  appellant  Merrifield. 
three  parts  by  the  Standard  Fire  Brick  Com- 
pany, and  two  parts  by  the  Columbia  Straw 
Paper  Company. 

In  1852  the  canal  commissioners  entered 
Into  a  contract  with  the  Ottawa  Hydraulic 
Company,  by  which  they  purported  to  sell 
and  lease  to  the  Ottawa  Hydraulic  Gomitany 
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for  a  term  of  20  years  from  the  let  day  of 
May,  1832,  so  much  of  the  water  and  water 
power  furnished  by  the  Pox  river  feeder  to 
said  canal  as  could  be  used,  In  the  manner 
stated  In  said  contract,  by  said  Ottawa  Hy- 
draulic Company  without  interfering  with 
an  ample  supply  of  water  for  said  canal,  and 
agreed  that  said  Ottawa  Hydraulic  Com- 
pany should  have  the  prlyilege  of  using  and 
subleasing  the  said  water.  At  the  expiration 
of  this  lease,  in  1872,  It  was  renewed  for  a 
further  period  of  20  years,  and  on  the  expi- 
ration of  that  term  was  again  renewed  for  a 
third  period  of  20  years,  thereby  continuing 
the  same  in  force  nntU  the  Ist  day  of  May, 
1912. 

On  and  before  the  2d  day  of  March,  1809, 
the  appellant  M»rrifleld  had  one  of  the 
flames  connected  with  a  plant  which  he  oii- 
orated,  for  the  purpose  of  generating  elec- 
tricity, and  had  another  of  the  flumes  con- 
nected with  a  tile  factory  owned  by  him,  and 
drew  water  from  the  feeder  through  these 
two  flames  for  the  purpose  of  operating  the 
machinery  at  these  respective  plants.  On 
said  last-mentioned  date  the  Ottawa  Hy- 
draulic Company  commenced  an  action  of 
trespass  on  the  case  In  the  circuit  court  of 
I^a  Salle  county  against  the  appellant  Merrl- 
field  for  the  purpose  of  fixing  the  respective 
rights  of  the  parties  theretb  in  said  water 
and  water  power  furnished  by  said  Fox 
river  feeder,  and  for  the  purpose  of  deter- 
mining whether  said  Merrifleld  was  using 
more  water  than  he  was  entitled  to.  In  said 
suit  snch  further  proceedings  were  had  that 
on  or  about  the  Ist  day  of  February,  1901, 
this  court,  by  its  Judgment  rendered  in  said 
cause,  found  said  defendant,  Louis  W.  Mer- 
rifleld, gnllty,  and  entered  a  Judgment  in  fa- 
vor of  the  plaintiff  and  against  the  defend- 
ant for  $1  and  costs,  only  nominal  damages 
being  sought  In  said  suit,  which  said  Judg- 
ment still  remains  In  full  force  and  effect. 

After  the  termination  of  this  litigation  be- 
tween appellant  Merrifleld  and  the  Ottawa 
Hydraulic  Company,  the  canal  commission- 
ers Installed  in  each  of  the  flumes  by  means 
of  which  Merrifleld  was  drawing  water  from 
the  feeder  a  contrivance  called  a  "weir,"  for 
the  purpose  of  regulating  the  amount  of  wa- 
ter that  should  pass  from  the  feeder  throngh 
each  of  said  flumes.  The  weir  that  was 
placed  in  the  flume  at  the  electrical  power 
station  was  so  constructed  and  installed  as  to 
give  to  said  Merrifleld  all  of  the  water  power 
of  said  feeder  to  which,  In  the  opinion  of 
the  canal  commissioners  and  according  to 
the  decision  of  the  court  in  the  trespass  case 
brought  against  him  by  the  hydraulic  com- 
pany, he  was  entitled  to  take,  and  the  weir 
installed  in  the  flume  of  the  said  Merrifleld 
at  his  tile  mill  permitted  htm  to  use  two- 
thirds  as  much  water  as  the  weir  in  the 
flume  at  said  electrical  power  station.  Such 
division  of  the  water  was  made  at  the  re- 
qnest  of  said  Merrifleld,  and  upon  his  agree- 


ment not  to  use  water  through  both  flumes  at 
the  same  time.  The  appellant  Merrifleld 
contended  these  weirs  so  obstructed  the  flow 
in  the  flumes  as  to  deprive  him  at  all  times 
of  a  portion  of  the  quantity  of  the  water  and 
of  the  "head"  of  water  that  he  was  entitled 
to  receive  under  the  Green  and  Stadden  con- 
tract, and  to  deprive  him  at  other  times, 
when  the  stage  of  the  water  is  low  In  the 
feeder,  of  any  water  whatever,  and  he  and 
his  coappellant,  George  Galloway,  an  em- 
ploye of  his,  removed  the  weirs  from  the 
flumes.  The  canal  commissioners  notifled 
said  Merrifleld  and  said  Galloway  that  their 
action  In  removing  said  device  was  unlawful, 
and  again  put  in  said  device  in  said  flumes, 
and  warned  the  said  Merrifleld  and  the  said 
Galloway  not  to  interfere  with  the  same. 
Afterwards,  in  the  night  between  the  10th 
and  lltb  days  of  March,  1901,  the  said  Mer- 
rifleld caused  said  device  to  be  again  de- 
stroyed and  torn  out,  and  the  said  Merrifleld 
thereafto:  threatened  that  he  would  tear  out 
and  destroy  any  device  or  weir  placed  in  his 
said  flumes  which  would  prevent  him  from 
using  all  the  water  he  might  need  for  his 
electrical  power  station.  The  canal  com- 
missioners replaced  the  weirs,  and  filed  this, 
their  bill  to  enjoin  the  removal  of  the  same, 
and  the  decree  appealed  from  granted  thf. 
restraining  order  asked  in  the  bill. 

The  appellant  Merrifleld  contends  that  un- 
der the  proper  construction  of  the  contract 
between  Green  and  Stadden  and  the  canal 
commissioners  one-half  of  the  water  in  the 
Fox  river  was  to  be  diverted  from  that 
stream  and  caused  to  flow  through  the  feeder, 
and  that  said  Green  and  Stadden  reserved  the 
right  to  withdraw  from  the  feeder  and  use 
for  their  own  purpose  one-half  of  the  wa- 
ter so  to  be  taken  from  the  river,  "diminish- 
ed as  that  quantity  may  chance  to  be,  in 
the  Just  measure  of  its  proportion,  by  the 
leakage,  evaporation,  etc.,  necessarily  Inci- 
dent to  such  good  and  workmanlike  dam  and 
lock  structures  as  shall  be  deemed  requisite 
for  the  said  feeder  and  basins  and  useful  to 
the  state,  and  after  the  necessary  quantity 
has  been  drawn  out  for  the  purpose  of  the 
navigation  of  the  said  canal,  but  agreeing 
that  in  the  application  or  use  of  said  fourth 
part  aforesaid  the  same  shall  be  drawn  out 
within  seven-eighths  of  one  mile  from  the 
head  of  the  guard  lock,  according  as  and  in 
the  manner  to  be  directed  by  said  commis- 
sioners." The  Ottawa  Hydraulic  Company, 
In  the  action  of  trespass  brought  against  the 
appellant  Merrifleld,  contended  that  under 
the  true  construction  of  the  contract  between 
Green  and  Stadden  and  the  cftnal  commis- 
sioners Green  and  Stadden  reserved,  and 
that  they  and  their  heirs  and  assigns  were 
entitled  to,  the  one-fourth  part,  only,  of  the 
water  which  came  into  the  feeder  from  the 
river,  diminished  as  that  quantity  might 
chance  to  be  by  evaporation,  etc.,  and  for  the 
purpose  of  navigation  of  the  canal,  as  specJ- 


Digitized  by 


Google 


408 


72  NORTHBASTEBN  REPORTDR. 


(UL 


fled  In  tbe  coBtrnct.  The  canal  commission- 
ers construed  tbe  Green  and  Stadden  con- 
tract as  did  tbe  hydraulic  company. 

It  appeared  from  the  transcript  of  the  pro- 
ceedings bad  in  the  trespass  case  which  the 
hydraalic  company  brought  against  Merri- 
fleld  that  the  circuit  court,  in  bearing  and 
disposing  of  that  proceeding,  gave  to  the 
Green  and  Stadden  contract  tbe  same  con- 
struction contended  for  by  the  Ottawa  Hy- 
draulic Company,  and  under  such  Interpreta- 
tion of  tbe  contract  entered  Judgment  against 
Merrlfield.  The  canal  commissioners  ac- 
cepted this  interpretation  and  decision  of  the 
circuit  court  as  tbe  true  and  legal  meaning 
and  construction  of  tbe  Green  and  Stadden 
contract,  and  as  fixing  the  rights  of  Merrl- 
field and  the  Ottawa  Hydraulic  Company  in 
respect  of  their  rights,  respectively,  In  tbe 
water  which  came  into  the  feeder. 

It  appeared  from  tbe  record  of  the  pro- 
ceeding in  the  action  of  trespass  that  tbe  Is- 
sue was  whether  tbe  appellant  Merrlfield  was 
receiving  more  water  from  the  feeder  than 
he  was  entitled  to  take  as  an  assign  of  tbe 
said  Green  and  Stadden,  and  that  tbe  detei^ 
mlnatlon  of  this  issue  Involved  tbe  construc- 
tion by  tbe  court  of  the  provisions  of  tbe  con- 
tract between  Green  and  Stadden  and  tbe 
canal  commissioners  in  respect  of  tbe  reser- 
vation by  Green  and  Stadden  of  the  right 
to  use  water  from  tbe  feeder.  The  trespass 
case  was  beard  by  the  court  without  the  In- 
tervention of  a  Jury.  The  litigants  presented 
to  the  court  propositions  to  be  held  as  the 
law  applicable  to  the  contentions  between 
them.  These  propositions  asked  the  court  to 
construe  and  Interpret  the  Green  and  Stadden 
contract  according  to  the  respective  views  of 
tbe  parties.  Tbe  court  refused  to  bold  the 
propositions  asked  on  behalf  of  the  appel- 
lant Merrlfield  and  held  that  the  proposi- 
tions presented  in  behalf  of  the  hydraulic 
company  correctly  construed  the  contract. 

Proposition  No.  1  asked  by  the  hydraulic 
company  and  held  by  the  court  declared  that 
under  tbe  proper  construction  of  the  Green 
and  Stadden  contract  the  water  which  the 
said  Green  and  Stadden  reserved  "wa«  the 
one-fourth  part  of  the  water  of  the  Fox  riv- 
er which  passed  through  the  guard  lock  at 
Dayton,  Illinois,  into  said  feeder,  diminished 
as  that  quantity  might  chance  to  be,  accord- 
ing to  tbe  provisions  of  said  release  in  that 
regard." 

Proposition  No.  2  presented  in  behalf  of 
the  hydraulic  company  and  held  by  tbe  court 
was  as  follows:  "That  under  tbe  release  of 
water  power  In  question  made  by  John  Green 
and  William  Stadden,  the  said  John  Green 
and  William  Stadden,  their  heirs  and  as- 
signs, did  not  become  entitled  to  withdraw 
from  tbe  Fox  river  feeder  a  quantity  of  wa- 
ter equal  to  one-fourth  part  of  all  the  water 
in  the  Fox  river  at  Dayton,  Illinois,  only  di- 
minished by  its  proportion  of  leakage,  evap- 
oration, and  water  for  tbe  navigation  of  the 
canal,  as  more  particularly  set  forth  In  said 


release,  even  though  such  quantity  ot  water 
might  be  all  tbe  water  flowing  in  said  feed- 
er; but  tbe  true  interpretation  of  the  mean- 
ing of  said  release  is  that  said  John  Green 
and  William  Stadden,  their  heirs  and  as- 
signs, are  only  entitled  to  withdraw  from 
said  feeder  one-fourth  of  the  water  flowing 
in  said  feeder,  and  that  one-fourth  subject 
to  the  limitations  and  reductions  set  forth 
In  said  release,  and  said  one-fourth  subject 
to  the  further  limitation  and  control  of  tbe 
canal  commissioners  or  some  authorized 
agent  of  the  state  to  the  extent  that  tbe  wa- 
ter of  the  canal  should  not  be  reduced  be- 
low the  depth  of  six  feet  during  the  season 
of  navigation." 

Other  propositions,  giving  the  like  con- 
struction to  the  contract,  were  presented  to 
the  court  by  tbe  hydraulic  company,  and 
were  approved  as  correct  construction  of  the 
contract.  It  was  then  proven  that  the  cli^ 
cult  court  was  called  upon  to  decide,  as  one 
of  the  material  questions  in  the  case,  tbe  true 
construction  of  the  Green  and  Stadden  con- 
tract, and  that  it  did  decide  the  point  and 
enforced  the  contract  in  accordance  with 
such  decision,  and  that  the  Judgment  so  en- 
tered remained  in  full  force  and  In  no  wise 
reversed  or  impeached. 

When  one  of  the  material  questions  Involv- 
ed in  a  suit  at  law  has  been  adjudicated  by 
a  court  of  competent  Jurisdiction,  though  the 
Judgment  may  not  constitute  a  complete  bar 
to  a  subsequent  action,  the  adjudication  is 
to  be  deemed  a  final  and  conclusive  deter- 
mination of  that  question  in  any  subsequent 
suit  between  the  same  parties.  Hanna  v. 
Bead,  102  111.  696,  40  Am.  Rep.  608.  That  is 
to  say,  as  between  the  Ottawa  Hydraulic 
Company  and  the  appellant  Merrlfield  tbe 
question  as  to  tbe  quantity  of  water  Green 
and  Stadden  and  their  assigns  were  entitled 
to  take  under  the  correct  construction  of  the 
contract  with  the  canal  commissioners  arose 
for  decision  and  was  conclusively  and  flnnl- 
ly  settled  in  tiie  trespass  suit  and  that  the 
court  in  such  litigation  having  decided  that 
under  said  contract  said  Green  and  Stadden 
reserved  for  their  own  use  and  for  the  use 
of  their  belrs  and  assigns  the  one-fourth  part, 
only,  of  the  water  which  came  Into  the  feed- 
er from  Fox  river,  subject  to  be  diminished 
by  evaporation,  etc.,  and  after  tbe  necessary 
quantity  had  been  drawn  out  for  purpose  of 
navigation  of  the  canal,  etc.,  that  decision  Is 
final  as  between  the  parties  to  that  litiga- 
tion. 

The  Green  and  Stadden  contract  provided 
that  in  the  application  or  use  of  the  said  one- 
fourth  part  of  the  water  reserved  by  Green 
and  Stadden,  the  same  should  "be  drawn  ont 
of  said  feeder  within  seven-eighths  of  one 
mile  from  the  head  of  the  guard  lock,  accord- 
ing as  and  in  the  manner  to  be  directed  by 
the  said  commlsslqners."  It  was  within  tbe 
power  of  the  commissioners  of  the  canal  to 
control  and  direct  tbe  withdrawal  of  tbe  wa- 
ter from  the  feeder  by  Green  and  Stadden, 
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and  by  the  appellant  Merrlfleld,  the  assign 
of  Green  and  Stadden;  and  the  commlBsion- 
ers  having  sold  and  leased  to  the  hydraulic 
company  all  of  the  water  and  water  pow- 
er furnished  by  the  said  Fox  river  feeder 
which  the  said  commissioners  could  lawfully 
sell,  and  which  could  be  used  without  Inter- 
fering with  an  ample  supply  of  witter  fof  said 
canal,  It  became  the  duty  of  the  said  canal 
commissioners  to  take  such  steps  as  might 
be  found  proper  to  so  control  the  withdraw- 
al of  water  from  the  feeder  by  Merrlfleld  as 
should  be  necessary  to  enable  the  hydraulic 
-company  to  obtain  the  quantity  of  water  It 
was  entitled  to  have  and  use  under  the  con- 
tract between  tt  and  the  canal  commission- 
ers. Merrlfleld  and  the  hydraulic  company 
having  submitted  to  a  court  of  competent  Ju- 
risdlctloD,  In  the  action  at  law  regularly 
pending  between  them,  the  question  of  the 
-quantity  of  water  Merrlfleld  was  entitled  to 
have  from  the  feeder  under  the  proper  con- 
struction of  the  Green  and  Btadden  contract, 
and  that  construction  having  been  settled  by 
the  Judgment  of  the  court,  wblch  judgment 
remained  unreversed  and  In  ho  manner  Im- 
peached, the  canal  commissioners  would  be 
fully  Justified  In  taking  such  steps  as  might 
be  necessary  and  proper  to  restrict  the  out- 
flow of  the  water  In  Merrifleld's  flumes  in 
accordance  with  his  rights  as  determined  by 
the  court  In  the  suit  between  himself  and 
the  hydraulic  company.  It  was  within  the 
power,  and  seems  fairly  to  have  been  the 
duty,  of  the  canal  commissioners  to  adopt 
some  adequate  and  proper  means  to  restrict 
the  flow  of  the  water  into  Merrifleld's  flume 
80  that  be  should  receive  the  quantity  it  had 
been  determined  by  the  court  that  he  was 
entitled  to  use  and  enjoy  under  the  Green 
and  Stadden  contract.  The  canal  commis- 
sioners caused  the  weir  In  question  to  be 
constructed  and  placed  In  Merrifleld's  flume 
for  the  purpose  of  so  controlling  the  flow  of 
water  from  the  feeder  that  he  should  with- 
draw no  more  than  he  was  entitled  to  have 
and  use  under  the  decision  of  the  couK  In  the 
suit  wblch  the  hydraulic  company  had  insti- 
tuted against  him  for  the  purpose  of  obtain- 
ing the  Judicial  ascertainment  and  declara- 
tion of  the  rights  of  Merrlfleld  under  the 
Green  and  Stadden  contract  Whether  this 
wdr  was  so  contrived  and  constructed  and 
so  placed  In  the  flume  as  to  effect  the  cor- 
rect apportionment  of  the  water  in  the  feed- 
er demanded  careful  consideration  of  the 
chancellor.  Our  investigation  of  the  record 
as  to  this  point  has  brought  us  to  the  con- 
clusion that  the  appellant  Merrifleld  bad  Just 
cause  to  contend  that  the  weir  deprived  him, 
during  a  portion  of  the  time,  of  water  which 
be  was  entitled  to  have  flow  into  the  flume, 
and  that  it  deprived  him  at  all  times  of  tbe 
full  benefit  of  what  Is  known  to  the  parties 
as  the  "head"  of  water. 

The  flume  was  built  In  1S38  or  1839,  and, 
so  far  as  the  evidence  discloses,  no  material 
change  has  since  then  been   made  in  It — 


certainly  not  since  1855,  a  period  of  more 
than  40  years — before  any  contention  arose 
as  to  the  rights  of  the  assigns  of  Green  and 
Stadden  to  take  water  from  tbe  feeder 
through  the  flume.  Tbe  flume  was  construct- 
ed with  a  permanent  stone  bottom,  which 
was  put  In  on  a  level  with  the  bottom  of  the 
feeder.  The  mouth  of  the  flume  was  pro- 
vided with  two  gates,  which  were  moved 
up  and  down  by  cogs  designed  and  made  for 
that  purpose.  By  means  of  tbe  gates  the 
quantity  of  water  which  would  flow  from  the 
feeder  into  the  flume  could  be  restricted  or 
the  flow  thereof  entirely  obstructed.  The  In- 
side dimensions  of  the  flume  were  seven  feet 
In  width  by  flve  feet  in  depth,  and  the  bot- 
tom of  the  flume  being  on  a  level  with  the 
bottom  of  the  feeder,  tbe  flume  would  there- 
fore receive  water  whenever  there  was  any 
water  in  the  feeder,  unless  the  gates  were 
closed  entirely  down.  The  flume  was  of  the 
length  of  twenty-flve  feet,  the  water  being 
discharged  from  it  Into  what  is  called  the 
"penstock."  The  weir  placed  In  the  flume 
by  the  direction  of  the  canal  commissioners' 
was  so  constructed  that  no  water  could 
flow  through  the  flume  into  the  penstock  un- 
less there  was  more  than  3.2  feet  of  water. 
In  depth.  In  the  feeder.  The  flume  as  orig- 
inally constructed  in  1838  or  1839,  and  as 
maintained  continuously  from  that  early 
date,  received  water  from  the  bottom  of  the 
feeder  whenever  there  was  any  water  in  the 
flume,  unless  the  gates  were  closed  down. 
Tbe  flume  was  maintained  during  the  long 
years  after  Its  construction  before  the  Ottawa 
Hydraulic  Company  had  contracted  for  water, 
and  for  many  years  thereafter,  received  wa- 
ter from  tbe  feeder  under  conditions  and 
circumstances  under  which  no  water  could 
flow  into  It  after  the  weir  Was  installed. 
The  flume,  In  the  absence  of  the  weir,  re- 
ceived the  water  with  a  head  of  water  at 
all  times  when  water  flowed  into  the  flume 
at  all,  and  this  the  weir  Interfered  with  and 
entirely  destroyed,  or  at  least  materially  di- 
minished. In  these  two  respects  the  weir  in- 
juriously deprived  the  appellant  of  the  full 
use  and  benefit  of  the  water  to  which  he 
was  entitled.  The  engineer  of  the  canal 
commissioners  who  devised  the  weir  con- 
ceded that  the  weir  would  produce  a  "slight 
loss  of  head,"  but  Insisted  that  he  had  so 
designed  the  weir  that  the  loss  of  head 
would  be  compensated  for  by  an  extra  quan- 
tity of  water  which  the  weir  would  admit 
for  that  purpose.  He  also  testlfled  that  tbe 
water  In  the  flume  between  tbe  weir  and 
the  feeder  would  have  to  rise  to  a  depth  of 
3.2  feet  before  any  water  could  pass  over 
the  crest  of  the  .weir  into  the  penstock.  Be- 
fore the  Installation  of  the  weir  the  feeder 
would  receive  and  convey  water  at  all  times 
when  the  gates  were  raised,  as  the  bottom  of 
tbe  flume  and  the  bottom  of  the  feeder  were 
on  the  same  leve). 

The  adjudication  created  In  the  trespass 
case  reached  but  a  single  question,  namely. 
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the  quantity  of  Tvater  the  assigns  of  Green 
and  Stadden  were  entitled  to  receive  from 
the  feeder.  The  manner  or  mode  in  which 
they  were  entitled  to  talie  the  quantity  they 
had  the  right  to  receive  was  not  brought  in 
question  in  that  action.  Whether  the  weir 
permitted  such  assigns  to  receive  the  quan- 
tity in  the  mode  and  manner  they  were  en- 
titled to  have  it  under  the  contract  remain- 
ed to  be  determined  by  the  chancellor  In  this 
proceeding.  The  chancellor  was  called  upon 
to  determine,  among  other  things:  (1) 
Whether,  under  the  Green  and  Stadden  con- 
tract. It  was  competent  for  the  commission- 
ers to  so  divert  and  control  the  flow  of  water 
from  the  feeder  to  the  flume,  as  did  the  weir, 
that  no  water  could  flow  into  the  flume  of 
the  appellant  Merrlfield  except  at  times  when 
there  was  more  than  3.2  feet  of  water  in  the 
feeder;  and  (2)  whether,  under  that  contract, 
it  was  competent  for  the  canal  commission- 
ers to  so  construct  the  weir  as  to  prevent 
the  water  from  flowing  Into  Merrifleld's 
flume  from  the  bottom  of  the  feeder  at  all 
.times  when  he  was  entitled  to  have  water 
under  the  contract.  The  provisions  of  the 
contract  with  Green  and  Stadden  touching 
upon  the  propositions  are  as  follows: 
"Agreeing  that  in  the  application  or  use  of 
said  fourth  part,  as  aforesaid,  the  same  shall 
he  drawn  out  of  the  said  feeder  wltUn  seven- 
eighths  of  one  mile  from  the  head  of  the 
guard  lock,  according  as  and  in  the  manner  to 
be  directed  by  the  said  commissioners  or  oth- 
er authorized  agent.  This  reservation  being 
fsubject  to  the  farther  limitation  that  it  shall 
not  at  any  time  authorize  the  subscribers, 
oven  within  the  quantity  of  said  proposition, 
to  reduce  the  water  of  the  said  Illinois  and 
Michigan  Canal,  during  the  season  of  navi- 
gation, below  the  depth  of  six  feet,  which, 
only,  shall  be  done  by  the  permission  of  some 
authorized  agent  of  the  state."  The  con- 
tract. It  will  be  observed,  clothed  the  canal 
commissioners  with  authority  and  discre- 
tion in  respect  of  these  matters.  Immediate- 
ly after  the  execution  of  this  contract  of 
reservation  by  Green  and  Stadden,  the  com- 
missioners proceeded  to  construct  the  feeder 
and  the  flumes.  The  manner  in  which  they 
caused  the  flumes  to  be  made  disclosed  the 
views  entertained  by  the  commissioners  as 
to  the  rights  of  Green  and  Stadden  and  their 
assigns  In  the  mode  and  manner  of  the  use 
of  the  water  reserved  under  the  contract. 
The  commissioners  caused  the  flumes  to  be 
built  with  the  stone  bottom  of  the  flume  and 
the  bottom  of  the  feeder  on  an  exact  level. 
They  caused  to  be  framed  in  the  mouth  of 
each  flume  two  gates,  which  could  be  raised 
or  lowered.  These  gates  could  be  shut  en- 
tirely down  and  made  to  rest  on  the  bottom 
on  the  flume,  thereby.  If  both  gates  were 
down,  excluding  all  water  from  the  flume; 
or  the  gates,  or  either  of  them,  could  be  par- 
tially raised.  In  which  event  the  water  would 
flow  into  the  flume  at  the  bottom  thereof. 
The  gates  provided  the  means  of  controlling 


and'  directing  the  flow  of  the  water  from  the 
feeder  into  the  flume,  and  W(ve  placed  there 
for  that  purpose  when  the  flumes  were  con- 
structed. If  controlled  by  the  gates,  the 
water  would  enter  the  flume  at  the  bottom 
whenever  allowed  to  flow  into  It  at  all,  and 
the  water  would  always  have  a  head  of  wa- 
ter In  proportion  to  the  depth  of  the  water 
In  the  feed^.  If  the  flumes  thus  operating 
should  withdraw  the  water  during  the  sea- 
son of  navigation  to  such  an  extent  as  to 
reduce  the  water  in  the  canal  to  a  depth  of 
six  feet  or  less,  the  commissioners  could,  in 
pursuance  of  the  conditions  of  the  reserva- 
tion by  Green  and  Stadden,  close  the  gates 
of  the  flumes  and  thereby  retain  the  water  in 
the  feeder  so  far  as  might  be  necessary  to 
maintain  the  requisite  depth  in  the  naviga- 
ble channel  of  the  canal. .  The  flumes  remain- 
ed as  originally  constructed,  the  gates  con- 
stituting the  means  of  controlling  the  Inflow 
of  the  water,  and  the  owners  of  the  Green  and 
Stadden  water  power  were  sullied  with 
water  in  this  manner  during  all  the  time 
after  the  construction  of  the  canal  until  the 
weirs  were  Installed.  This  was  the  condition 
and  the  mode  of  operation  In  force  long  be- 
fore and  at  the  time  the  Ottawa  Hydraulic 
Company  leased  water  rights  from  the  canal 
commissioners,  and  so  remained  after  tiie 
hydraulic  company  became  Interested  in  the 
quantity  of  water  withdrawn  from  the  feed- 
er by  these  flumes  until  the  weirs  were  de- 
signed and  Installed — a  period  of  more  than 
40  years.  The  contract  between  the  hy- 
draulic company  and  the  canal  commission- 
ers was  entered  Into  in  1852,  and  from 
thenceforward  until  the  weir  was  Installed— 
a  period  of  more  than  48  years — the  assigns 
of  Green  and  Stadden  continued  to  receive 
water  from  the  feeder  through  the  flumes  in 
this  manner.  For  over  60  years  the  flumes 
have  been  maintained  In  the  same  condition, 
and  those  entitled  to  the  water  power  have 
enjoyed  such  rights  in  the  same  beneflcial 
mode  and  manner. 

The  manner  of  the  construction  of  the 
flumes,  the  acts  and  conduct  of  the  commis- 
sioners continuously  since  then,  the  uninter- 
rupted enjoyment  of  the  benefits  thereof  by 
the  owners  of  the  water,  the  knowledge  and 
acquiescence  on  the  part  of  the  hydraulic 
company,  constitute  a  practical  exposition 
and  construction  by  the  parties  of  their  rights 
under  the  Green  and  Stadden  contract.  In 
view  of  the  great  length  of  time,  the  uniform 
and  continuous  action  and  acquiescence  of 
all  the  parties,  the  chancellor  should  have 
regarded  the  rights  of  all  the  parties  as  fixed 
by  the  construction  which  they  have  them- 
selves placed  upon  the  contract.  They  have  i 
determined  and  settled  their  respective  rights 
by  acts  and  conduct  throughout  so  man.v 
years  that  the  court  should  refuse  to  consider 
whether,  under  the  contract,  the  commission- 
ers have  power  to  so  change  the  flumes  hy 
weirs  as  to  effectuate  a  radical  change  in  the 
flow  of  the  water  Into  the  flumes,  to  the  In- 
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Jury  of  tbe  appellant  Mcrrlfleld.  It  Is  a  doc- 
trine frequently  declared  In  cases  wbere  tbe 
rights  and  powers  of  contracting  parties  are 
the  subject  of  Investigation  that  great  weight 
will  be  given  to  such  acts  and  conduct  of 
the  parties  as  are  Indicative  of  the  construc- 
tion they  themselves  have  placed  on  their 
rights  and  powers  under  the  contract,  and 
not  Inconsistent  with  a  fair  and  reasonable 
rendering  of  the  contract  Itself.  In  9  Oyc 
p.  588,  it  is  said:  "Wbere  the  parties  to  a  con- 
tract have  given  it  a  particular  constmctlon, 
sach  construction  will  generally  be  adopted 
by  the  court  In  giving  effect  to  Its  provisions; 
and  the  subsequent  acts  of  the  parties  show- 
ing the  construction  they  have  put  upon  the 
agreement  themselves  are  to  be  looked  to  by 
tbe  court,  and  in  some  cases  may  be  control- 
ling." Tbe  general  principle  there  stated 
has  been  approved  in  many  cases  decided  in 
this  court,  and  cited  in  note  46  to  the  text, 
and  also  collected  in  2  III.  Cyc.  Digest,  677. 
Tbe  flomes  as  constructed  and  so  long  al- 
lowed to  remain  and  be  enjoyed  by  tbe  own- 
ers of  tbe  water  power,  secured  to  such  own- 
ers, at  all  times  when  they  were  entitled  to 
receive  water  at  all,  such  head  of  water  as 
the  depth  of  water  in  tbe  feeder  above  the 
bottom  of  tbe  flumes  would  afford.  The 
weir  practically  deprived  them  of  water  and 
of  tbis  bead  at  all  times  when  there  was  less 
than  3.2  feet  of  water  In  the  feeder;  and 
when  there  was  more  than  that  depth  of  wa- 
ter in  the  feeder  the  weir  deprived  the  ap- 
pellant Merrlfleld  of  the  head,  and  substl- 
tnted  therefor  an  additional  quantity  of  wa- 
ter. It  is  not  and  cannot  be  contended  that 
■under  a  proper  construction  of  the  contract 
the  owners  of  the  Oreen  and  Stadden  water 
power  were  not  entitled  to  water  at  all  times 
when  there  was  no  more  than  S.2  feet  of  wa- 
ter In  the  feeder.  During  the  season  of  navi- 
gation this  depth  of  water  In  the  feeder  may 
be  requisite  to  secure  the  necessary  quantity 
In  the  canal  for  navigation  purposes,  but  the 
weir  operates  on  the  theory  that  this  arbi- 
trary depth  of  water  must  be  maintained  at 
all  times  In  tbe  feeder,  and,  as  a  consequence. 
If  Installed,  would  deprive  the  appellant  Mer- 
rlfleld of  any  water  whatever  unless  there 
remained  more  than  3.2  feet  In  the  feeder, 
whether  such  quantity  was  needed  to  main- 
tain the  necessary  navigable  depth  in  the 
canal  or  was  otherwise  necessary  or  useful 
for  the  purposes  of  the  state.  The  contract 
reserves  to  Oreen  and  Stadden  and  their  as- 
signs the  said  one-fourth  portion  of  the  wa- 
ter in  the  feeder,  diminished  In  Just  proper 
tlon  by  leakage,  evaporation,  etc.,  neces- 
sarily incident  to  a  good  and  workmanlike 
dam  and  structure,  etc.,  and  useful  to  the 
state,  "after  the  necessary  quantity  has  been 
drawn  out  for  tbe  purposes  of  navigation," 
with  the  further  limitation  that  the  reserva- 
tion should  not  authorize  Oreen  and  Stadden 
or  their  assigns  to  so  draw  the  water  from 
the  feeder  during  the  "season  of  navigation" 
of  the  canal  as  to  reduce  tbe  water  In  the 
taaal  to  a  depth  of  leas  than  six  feet    The 


weir  retains  in  the  feeder  at  all' times  in 
each  year,  after  the  season  of  navigation  has 
passed,  water  that  the  contract  reserves  to 
the  use  of  the  owners  of  the  Green  and  Stad- 
den water  power,  and  even  during  the  season 
of  navigation  may  prevent  tbe  flume  from 
receiving  water  that  is  reserved  by  the  con- 
tract, and  not  needed  to  remain  In  the  feeder 
in  order  to  retain  the  requisite  depth  of  wa- 
ter In  the  canal  that  may  be  needed  for  the 
purposes  of  navigation.  The  weir  prevented 
tbe  rightful  passage  of  water  Into  the  flume^ 
and  Injuriously  deprived  the  appellant  Merri- 
fleld  of  the  full  use  and  benefits  of  the  water 
power  to  which  he  was  entitled.  The  chan- 
cellor therefore  erred  In  holding  the  commis- 
sioners had  power  to  place  and  maintain  the 
weir  In  the  flume. 

The  decree  will  be  reversed,  and  the  cause 
will  be  remanded  for  such  other  and  further 
proceedings  consistent  with  this  opinion  as 
may  to  Justice  and  equity  appertain. 

Reversed  and  remanded. 

WILKIN,  CAETWttlGHT,  and  OA^tt, 
JJ.,  dissent 

(ni  ni.  $26.) 
ILLINOIS  TRUST  ft  SAVINGS  BANK  T. 
.      CITY  or  PONTIAC* 
(Supreme  Court  of  Rlbiois.    Oct  24,  1904.) 

EBBOB— QyKSTIOn  FOB  BKVIBW. 
1.  Where,  during  a  trial  by  tbe  court,  there 
Is  no  ruling  and  no  proposition  of  law  held,  re- 
fused, or  modified,  there  is  nothing  which  the 
Supreme  Court  can  consider  on  error, 

Brrw  to  Appellate  Court,  Second  District 
Action  by  the  Illinois  Trust  ft  Savings  Bank 
against  the  city  of  Pontiac.  From  a  Judgment 
of  the  Appellate  Court  (112  III.  App.  S45),  af- 
firming a  Judgment  for  plaintiff  for  less  than 
claimed,  plaintiff  brings  error.    Atlirmed. 

Millard  R.  Powers,  for  plaintiff  In  error. 
W.  O.  Graves,  City  Atty.,  and  A.  C.  Norton, 
for  defendant  in  error. 

CARTWRIGHT,  J.  Plaintiff  in  error  hav- 
ing recovered  a  Judgment  in  the  circuit  court 
of  Livingston  county  against  defendant  in 
error  for  only  $1,302.11  upon  a  claim  for 
$14,919.48,  sned  out  a  writ  of  error  from  the 
Appellate  CSourt  for  the  Second  District  to 
review  the  Judgment  alleging  that  it  was  en- 
titled to  recover  the  whole  of  its  claim  upon 
the  stipulated  facts.  The  Appellate  Court 
affirmed  the  Judgment  and  plaintiff  In  error 
has  brought  the  record  to  this  court  by  writ 
of  error  to  review  the  Judgment  of  the  Ap- 
pellate Court 

We  find  no  question  of  law  In  the  record 
for  our  consideration.  The  suit  was  in  as- 
sumpsit for  hydrant  rentals  alleged  to  be  due 
from  the  defendant  and,  a  Jury  having  been 
waived,  the  cause  was  submitted  to  the  court 
for  trial  upon  a  written  stipulation  as  to  tbe 
facts,  which  also  provided  that  all  pleadings 
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of  tbe  plaintiff  and  defendant  under  which 
the  evidence  would  be  admissible  should  be 
considered  filed.  There  was  no  ruling  by  the 
court  during  the  trial,  and  there  was  no 
proposition  of  law  held,  refused,  or  modified. 
There  Is  no  question  which  we  can  consider. 
Robbs  T.  Qreifenhagen,  104  111.  73,  62  N.  B. 
808.  The  Judgment  of  the  Appellate  Court 
is  therefore  afSrmed. 
Judgment  afllrmed. 


(212  111.  aso 

BRBNNABfAN  et  al.  t.  SCHBLL.* 
.(Supreme  Court  of  Ulinoia.    Oct  24,  1804.) 

FDBOHABB  or  I.A.ND— TnXK  IR  RAMS  Of  AN- 
OTHEB  —  BES'DI.TINa  TBVSr— BXFKEBB  AOREB* 
KENTS— ADVAKCiaiXRTS— FABOI.  OONHUGVS— 
BTATITTB  OF  FBAUDS— HUSBAND  AND  WIl'^— 
DEFBIVATION   OF  DOWBB— FBAUD. 

1.  Complainant,  having  received  $1,600  from 
her  hnsband  prior  to  their  separation,  used 
$800  of  the  same  to  purchase  the  lot  in  con* 
troversy.  She  waa  induced  by  her  children  to 
have  the  conveyance  executed  to  defendant,  who 
was  then  her  unmarried  daughter,  with  whom 
she  resided,  in  order  that  in  case  it  was  desired 
to  mortgage  or  convey  the  same  it  would  not  be 
necessary  to  obtain  the  consent  of  complain- 
ant's husband,  the  daughter  agreeing  to  recon- 
vey  the  lot  to  her  mother  on  request  Held 
that,  since  the  daughter's  agreement  was  merely 
such  as  the  law  would  imply,  it  did  not  create 
an  express  trust  which  was  unenforceable  nnder 
the  statute  of  frauds,  nor  prevent  the  facts  from 
creating  a  valid  resulting  trust  in  favor  of  com- 
plainant 

2.  Where  a  mother  was  reluctantly  induced  to 
take  title  to  certain  property,  purchased  by  her 
with  her  own  money,  in  the  name  of  her  daugh- 
ter, for  the  purpose  of  obviating  the  necessity 
of  obtaining  the  consent  of  the  mother's  hus- 
band in  case  of  a  conveyance  or  mortgage  of 
the  property,  such  facts  were  sufficient  to  rebut 
the  presumption  that  an  advancement  was  in- 
tended by  the  conveyance  to  the  daughter,  in- 
stead of  a  resniting  trust  in  fiivor  of  the  mother. 

3.  Since  a  married  woman  is  entitled  by  stat- 
ute to  the  sole  possession  and  enjoyment  of  her 
lands,  free  from  control  of  her  hnsband.  the 
husband's  right  of  dower,  thoa^  vested,  being 
Incapable  of  assertion  or  beneficial  enjoyment 
until  after  the  wife's  death,  a  purchase  of  land 
by  a  married  woman  with  her  separate  funds, 
the  title  to  which  was  taken  in  the  name  of 
her  daughter,  was  not  fraudulent  as  to  the 
husband,  though  for  the  purpose  of  depriving 
him  of  dower. 

4.  A  parol  agreement  by  the  beneficiary  of  a 
resulting  trust  that  the  trustee  should  retain 
title  to  the  property  in  question  for  her  In- 
dividual benefit  under  certain  conditions  was 
void  under  the  statute  of  frauds. 

Appeal  from  Circuit  Court,  McLean  Coun- 
ty;  C.  D.  Myers,  Judge. 

Suit  by  Susannah  Schell  against  Elizabeth 
Brennaman  and  others.  From  a  decree  In 
favor  of  complainant,  defendants  appeal. 
Affirmed. 

This  ia  a  bill,  filed  on  March  17,  1903,  in 
the  circuit  court  of  McLean  coun^  by  tha 
appellee  against  the  appellants,  Elizabetl) 
Brennaman  and  her  husband,  John  Brenna- 
man, and  one  Henry  C.  Bishop,  for  the  pur- 
pose of  having  a  trust  declared  In  favor  of 

'Rehearing  denied  December  8,  UOt. 


appellee  In  lot  2,  block  6,  Phcenlx'a  Addition 
to  the  city  of  Bloomlngton.  The  bill  alleged 
that  on  September  28, 1896,  the  appellee-pur- 
chased aald  lot  from  one  Frltzen  for  $800, 
and  caused  the  deed  to  be  made  to  her 
daughter,  the  appellant  Elizabeth  Brenna- 
man, yrith  the  mutual  understanding  and 
agreement  that  said  appellant,  who  was  then 
LlBle  B.  Schell  (now  Brennaman),  would 
convey  the  same  on  request;  that  appellee 
has  caused  Improvements  to  be  made  upon 
the  house  on  the  premises,  costing  $1,000, 
and  has  occupied  the  same;  that  the  deed 
was  delivered  to  said  LizEie,  or  Elixabetfa, 
for  the  pmpose  of  vesting  the  title  in  trust 
for  the  use  and  benefit  of  appellee;  that  said 
Lizzie  never  paid  any  part  of  the  purchase 
money,  and,  after  her  manlage  with  John 
Breimaman,  borrowed  from  said  Bishop  $875, 
and,  to  secure  the  same,  on  October  7,  1902, 
executed  a  mortgage  for  said  last-named 
sum;  that  said  mortgage  was  In  bad  faith 
and  without  any  color  of  right;  that  when 
it  was  made  there  was  a  mortgage  on  the 
premises  for  $353.75,  which  said  Lizde  paid 
off  out  of  the  proceeds  of  the  loan  from  Bish- 
op; that  appellee  has  offered  to  reiiay  ho' 
said  amount,  and  any  taxes  she  may  have 
paid,  and  has  requested  her  to  convey  the 
lot  to  appellee^  but  that  said  Elizabeth  re- 
fuses so  to  convey;  that  appellee  Is  ready 
and  willing  to  pay  Elizabeth  all  the  money 
she  has  advanced,  and  offers  to  pay  the 
same;  that  appellee  Is  entitled  to  a  conv^- 
ance  of  said  lot;  and  the  cancellation  of  the 
Bishop  mortgage,  and  prays  for  an  account- 
ing; and  that  the  Bishop  mortgage  may  be 
canceled,  and  said  Mizabeth  and  her  hus- 
band may  be  decreed  to  convey  the  lot  to 
appellee  by  a  good  and  sufficient  deed. 

Answers  were  ffied  by  the  three  defrad- 
ants,  John  and  Elizabeth  Brennaman  and 
Bishop,  to  the  bill,  and  subsequently  there 
was  filed  by  Elizabeth  and  John  Brennaman 
an  amended  answer.  The  answer  of  Eliza- 
beth Brennaman  and  her  hnsband  denies  all 
the  material  allegations  of  the  bill,  and  set* 
up  that  the  agreement  referred  to  In  the  blQ 
was  void  as  not  being  In  writing  in  accord- 
ance with  the  requirements  of  the  statntes 
of  this  state.  The  answers  also  set  up  that 
the  conveyance  made  by  Fritzen  to  Elizabeth 
Brennaman  was  made  to  fraudulently  defeat 
the  doveer  right  of  appellee's  husband,  and 
also  that  It  was  made  as  an  advancement  to 
appellant,  and  also  that,  after  the  deed  was 
made,  there  ^was  an  agreement  between  ap- 
pellee and  her  daughter  by  which  the  former 
agreed  not  to  question  the  daughter's  title  to 
the  lot 

After  the  cause  was  at  Issue,  It  was  refei^ 
red  to  a  master  In  chancery  to  take  testi- 
mony and  report  The  master's  report  finds 
substantially  that  the  allegations  of  the  bill 
are  true,  and  that  the  appellee  is  «itltled  to 
the  relief  prayed  for  in  the  bilL  Exceptions 
were  filed  to  the  report,  which  were  over- 
ruled, and  a  final  decree  was  rendered  in  fa- 


Digitized  by 


Google 


UL) 


BRENNAMAN  t.  SCHfiLL. 


413 


vor  of  appellee  on  December  19,  1903,  which 
decree  was  substantially  in  accordance  with 
the  prayer  of  the  bill,  and  found  that  the  eq- 
nlty  of  the  cause  was  with  the  complainant. 
Susannah  Schell;  that,  without  the  knowl- 
edge of  the  complainant,  Elizabeth  Brenna- 
man  and  her  husband  mortgaged  the  prem- 
ises to  Bishop  for  1875;  that  out  of  this  sum 
they  paid  a  mortgage  then  on  the  premises, 
amounting  to  $375;  that,  as  between  Bishop 
and  complainant  and  defendants,  this  mort- 
gage Is  not  questioned,  but  stands  as  a  val- 
id. Hen  against  the  lot;  that  the  money  paid 
by  the  defendant  on  the  prior  mortgage  of 
$375,  and  for  repairs  and  Improvements  and 
taxes,  amounted  In  all  to  $440;  that  the  de- 
fendant, out  of  the  proceeds  of  the  mortgage 
which  she  put  upon  the  premises  held  by  her 
in  tnuft  for  her  mother,  owed  to  appellee, 
after  deducting  said  credits  of  M40,  the  9Um 
of  $466.82;  and  the  decree  thereupon  ordered 
that  Elizabeth  Brennaman  and  her  husband 
execute  a  deed  to  the  appellee,  conveying 
said  lot,  subject  to  the  Bishop  mortgage, 
which  mortgage  appellee  was  directed  to  as- 
sume and  agree  to  pay  and  deliver  to  the 
master  in  chancery  of  the  court  within  30 . 
days^f  the  date  of  the  decree  for  appellee; 
and  that  said  Elizabeth  should  pay  into  the 
hands  of  the  master  $466.32  within  SO  days 
of  the  signing  of  the  decree,  and,  upon  such 
payment  being  made,  that  the  master  should 
deliver  such  deed  and  money  to  the  appellee, 
and,  in  default  of  said  deed  being  executed 
and  delivered,  and  In  default  of  such  pay- 
ment within  the  time  named,  the  master 
should  execute  and  deliver  to  appellee  a  suf- 
ficient deed,  subject  to  the  Bishop  mortgage,- 
which  appellee  was  to  assume  and  agree  to 
pay;  that  said  master's  deed  should  be  suf- 
ficient to  transfer  ail  the  Interest  of  Eliza- 
beth and  John  Brennaman  in  and  to  said 
lot;  and,  in  default  of  the  payment  of  $466.32 
by  Elizabeth  Brennaman,  the  same  should 
stand  as  a  decree  against  her,  and.  If  not 
paid  within  30  days,  that  an  execution  Issue 
therefor. 

From  the  decree  so  rendered,  the  present 
appeal  is  prosecuted. 

Llvlneston  &  Bach  and  Barr  ft  Brennan, 
for  appellants.  Thomas  W.  Tipton,  for  ap- 
pellee. 

MAGRTTDl^  J.  (after  stating  the  fttcts). 
First  The  theory  of  the  bill  in  this  case  is 
that  the  appellant  Elizabeth  Brennaman 
holds  the  legal  title  to  the  lot  in  question  in 
trust  for  her  mother,  the  appellee,  and  that 
such  trust  Is  a  resulting  one.  The  sum  of 
$800  was  paid  for  the  lot,  and  the  money  so 
paid  belonged  to  pppellee.  But  when  P>lt- 
zen,  the  vendor  of  the  lot,  made  the  deed,  be 
made  It  to  Lizzie  Schell  (now  Brennaman), 
appellee's  daughter,  Instead  of  making  it  to 
the  appellee  herself.  The  proof  is  quite  clear 
to  the  effect  that  the  money  with  which  the 
lot  was  bought  was  appellee's  money.    There 


had  been  some  trouble  between  appellee  and 
her  husband,  and  a  separation  had  taken 
place  between  them,  although  there  had  been 
no  divorce.  Appellee's  husband  made  ar- 
rangements to  sell  a  farm,  which  he  owned, 
for  $10,500;  and,  believing  that  he  was  about 
to  leave  her,  she  refused  to  sign  the  deed, 
but  finally  did  so  upon  bis  agreeing  to  give 
her  $1,500.  Accordingly,  he  paid  her  $1,500 
of  the  purchase  money,  and  himself  took 
$9,000.  The  $800  with  which  the  lot  now  In 
controversy  was  purchased  was  a  part  of 
this  $1,500  so  paid  to  her  by  her  husband. 
The  proof  tends  to  show  that  this  sum  of 
$1,500  was  first  used  In  purchasing  a  farm, 
the  title  to  which  was  taken  In  the  name  of 
her  son,  Robert  Schell.  But  he  held  the  title 
for  the  benefit  of  his  mother,  the  present 
appellee.  Subsequently  Robert  Schell  sold 
the  farm,  and  out  of  the  proceeds  were 
realized  a  certain  sum  of  money,  of  which 
the  sum  of  $800  here  referred  to  was  a  part. 
Before  this  sum  was  used  In  the  purchase  of 
the  lot  now  In  controversy.  It  had  been  de- 
posited In  bank  In  the  name  of  appellee's 
daughter,  Mrs.  Brennaman,  but  it  was  for  the 
use  of  her  mother,  the  appellee.  Without  go- 
ing further  Into  the  details  of  the  testimony, 
we  are  satisfied  that,  although  the  money 
originally  given  appellee  by  her  husband  was 
Invested  from  time  to  time  and  the  invest- 
ments were  changed,  yet  the  money  always 
remained  hers,  and  tJiat  the  sum  of  $800, 
which  was  a  part  of  It,  was  her  money  at 
the  time  of  the  purchase  of  the  lot  In  ques- 
tion. 

Under  this  state  of  facts  there  was  a  re- 
sulting trust  In  favor  of  the  appellee.  That 
Is  to  say,  the  appellant  Mrs.  Brennaman  held 
the  title  under  a  resulting  trust  in  favor  of 
her  mother,  the  appellee.  It  is  well  settled 
that,  where  the  purchase  money  for  land  is 
paid  by  one  person  and  the  title  thereby  pur- 
chased Is  conveyed  to  another  person,  the 
law  construes  such  facts  as  constituting  a 
resulting  trust  Such  a  resulting  trust  arises 
by  operation  of  law.  It  does  not  spring 
from  the  contract  or  agreement  of  the  par- 
ties, but  from  their  acts.  The  beneficial  es- 
tate follows  the  consideration,  and  attaches 
to  the  party  from  whom  the  consideration 
comes.  Such  trusts  may  be  established  by 
parol  evidence,  and  the  statute  of  frauds  has 
no  application  to  them.  Our  statute  of  frauds 
expressly  provides  that  "resultlug  trusts,  or 
trusts  created  by  construction.  Implication, 
or  operation  of  law,  need  not  be  In  writing, 
and  the  same  may  be  proved  by  parol."  Van 
Buskirk  v.  Van  Busklrk,  148  111.  9,  35  N.  E. 
383.  The  doctrine  is  thus  stated  In  16  Am. 
&  Eng.  Ency.  of  Law  (2d  Bd.)  1132:  "It  Is 
the  well-settled  rule  that,  where  the  consid- 
eration for  an  estate  Is  paid  by  one  person 
and  the  legal  title  is  conveyed  to  a  third  per- 
son, such  third  person  being  a  stranger  to  the 
person  paying  the  consideration,  the  person 
taking  the  legal  title  holds  the  land  by  way 
of  a  resulting  trust  In  trust  for  the  person 
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making  the  payment.  This  trust  arises  from 
the  character  of  the  transaction,  and  Is  Inde- 
pendent of  any  express  agreement  on  the 
part  of  the  grantee  to  hold  In  trust  for  the 
payor."  Mayfleld  v.  Forsyth,  164  Dl.  32,  45 
N.  E.  403;  Emmons  y.  Moore,  85  111.  304; 
Dorman  v.  Dorman,  187  HI.  154,  58  N.  B.  235, 
79  Am.  St.  Rep.  210;  Lewis  v.  McGrath,  191 
111.  401,  61  N.  E.  136;  Reed  v.  Reed,  135  111. 
482,  25  N.  B.  1095;  McNamara  v.  Garrlty, 
106  111.  384.  All  the  conditions  required  by 
the  authorities  to  constitute  a  resulting  trust 
existed  In  the  matter  of  the  purchase  of  the 
lot  by  appellee  and  the  conveyance  of  the 
title  thereof  to  appellee's  daughter.  In  Reed 
T.  Reed,  snpra,  it  was  held  that  the  trust  can 
only  arise  from  the  original  transaction  at  the 
time  it  takes  place,  and  at  no  other  time,  and 
that  the  funds  must  be  advanced  and  Invest- 
ed at  the  time  the  purchase  Is  made.  Here 
the  money  was  advanced  and  paid  at  the  time 
of  the  purchase,  and  at  Ifie  time  of  the  con- 
veyance of  the  title  to  the  appellant  Mrs. 
Brennaman. 

The  bill  alleges  that,  at  the  time  of  the  pur- 
chase of  this  lot  and  its  conveyance  by 
Fritzen  to  Elizabeth  Schell  as  aforesaid,  there 
was  a  mutual  understanding  and  agreement 
between  Lizzie  Schell  and  her  mother  that 
the  former  would  convey  the  lot  to  her  moth- 
er on  request.  The  proof  also  shows  that 
Lizzie  told  her  mother  at  the  time  of  the  pur- 
chase that  she  would  convey  the  lot  back  to 
her.  In  view  of  this  agreement  or  under- 
standing, it  Is  contended  by  counsel  for  ap: 
pellants  that  there  was  here  not  a  resulting 
trust,  but  an  express  trust,  and  that,  under 
the  statute  of  frauds,  such  express  trust  is 
void  as  not  being  In  writing.  We  do  not 
agree  with  this  contention  of  counsel.  It  is 
true  that  a  resulting  trust  arises  by  operation 
of  law,  and  from  the  acts  of  the  parties,  and 
not  from  any  contract  between  the  parties; 
but  where  the  agreement  or  understanding 
between  the  parties  at  the  time  of  the  pur- 
chase is  merely  such  as  the  law  would  im- 
ply, no  express  trust  is  created.  This  doc- 
trine is  thus  stated  In  16  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  1154:  "The  fact  that  the 
person  in  whose  name  the  title  is  taken  ver- 
bally agrees  at  the  time  of  the  conveyance 
to  hold  the  property  in  trust  for  the  person 
by  whom  the  purchase  money  was  paid,  upon 
the  same  terms  which  the  law  would  Imply, 
does  not  create  an  express  trust,  which  would 
be  unenforceable  on  account  of  the  statute  of 
frauds,  and  thereby  prevent  the  Implied  trust 
from  resulting  from  the  transaction  itself; 
for,  as  has  been  said,  an  invalid  agreement 
cannot  destroy  a  good  cause  of  action,  and 
this  is  no  less  true  of  resulting  trusts  than 
of  other  legal  rights." 

In  Furber  v.  Page,  143  111.  622,  32  N.  B. 
444,  we  said  (page  630,  143  111.,  page  445,  32 
N.  E.):  "It  is  well  established  that  no  parol 
agreement,  and  no  payments,  whenever 
made,  will  create  a  resulting  trust,  unless  the 
transaction  is  such,  at  the  moment  the  title 


passes,  that  a  trust  will  result  from  the 
transaction  Itself.  •  •  *  So,  while  a  pa- 
rol agreement  will  not  aid  or  extend  the 
trust,  it  win  not  prevent  a  trust  resulting,  If 
the  facts  are  present  that  produce  the  Impli- 
cation of  law  from  which  it  arises."  In  the 
case  at  bar,  the  trust  upon  wliich  Mrs.  Bren- 
naman agreed  to  hold  this  title  for  her  moth- 
er at  the  time  the  conveyance  was  made  was 
not  a  different  trust  from  that  which  the  law 
itself  would  Imply.  The  trust,  being  a  re- 
sulting one,  could  not  be  executed  or  carried 
out  without  a  conveyance  of  the  legal  title 
at  some  time  or  other  to  the  party  owning 
the  beneficial  interest.  Therefore  the  agree- 
ment to  convey  the  title  upon  request  was 
nothing  more  than  the  acknowledgment  of 
an  obligation  which  the  law  itself  Implied 
and  Imposed. 

In  McNamara  v.  Garrity,  106  111.  384,  land 
was  bought  by  McNamara  and  Garrity  from 
one  Davidson,  but  the  title  was  conveyed  by 
Davidson  to  McNamara,  and  it  was  there 
held  that  a  resulting  trust  arose  In  favor  of 
Garrity  as  to  an  aliquot  part  of  the  land  pur- 
chased, although  at  the  time  of  the  purchase 
there  was  an  agreement  that,  "when  th^pur- 
cliase  money  should  all  be  paid,  McNamara 
was  to  convey  to  Garrity  his  ten.  acres  of  the 
tract" 

In  Dorman  v.  Dorman,  187  HI.  154,  58  N. 
E.  235,  79  Am.  St.  Rep.  210,  where  the  facts 
showed  that  Dorman  purchased  certain  lands, 
the  title  to  wlilch  was  conveyed  by  the  vendor 
at  his  request  to  Mrs.  Dorman,  his  wife,  it 
was  held  that  there  was  a  resulting  trust  In 
favor  of  Dorman,  who  had  paid  the  pur- 
chase money,  although  the  title  was  taken 
in  the  name  of  his  wife,  and  although  it 
there  appeared  that  "he  took  title  In  her 
name  with  the  understanding  and  expecta- 
.tion  that  she  would  reconvey  the  same  to 
him  on  request."  The  case  of  Dorman  v. 
Dorman,  supra,  as  thus  stated,  is  on  all  fours 
with  the  case  at  bar.  Here  Mrs.  Brennaman 
agreed  at  the  time  of  the  purchase  that  she 
would  convey  the  title  to  her  mother  upon 
request,  and  such  was  the  nature  of  the 
agreement  In  the  Dorman  Case;  but  such 
agreement  was  not  there,  nor  can  it  be  here, 
held  to  operate  as  creating  an  express  trust. 

Second.  It  is  contended  on  the  part  of  the 
appellants  that  the  property  was  conveyed  to 
Lizzie  Schell  by  her  mother  as  an  advance- 
ment The  general  rule  is  that,  if  the  pur- 
chase money  Is  paid  by  the  husband  or  fa- 
ther, and  the  legal  title  is  taken  In  the  name 
of  the  wife  or  child,  the  Implication  of  a  re- 
sulting trust  does  not  arise,  but  the  presump- 
tion is  that  the  conveyance  to  the  wife  or 
child  was  Intended  as  an  advancement. 
Smith  V.  Smith,  144  111.  299,  S3  N.  B.  35: 
Dorman  v.  Dorman,  supra.  It  is  well  set- 
tled, however,  that  such  presumption  in  fa- 
vor of  the  transaction  being  an  advancement 
may  be  rebutted  by  evidence  showing  that 
at  the  time  of  the  conveyance  of  the  legal 
title,  it  was  the  intention  of  the  husband  or 
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father  that  the  wife  or  daughter  should  not 
take  the  beneacial  Interest  15  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  pp.  115ft-1164. 
Whether  or  not  the  purchase  in  the  name  of 
a  wife  or  child  is  an  advancement  is  a  ques- 
tion of  intention,  and,  where  It  is  shown  that 
at  the  time  of  the  conveyance  to  the  child  it 
was  not  Intended  by  the  parent  that  the  child 
sboold  take  the  beneficial  interest,  a  trust  will 
result  In  the  parent's  favor.  15  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  1163;  Dorman  v. 
Dorman,  supra.  Such  intention  may  be 
shown  by  proof  of  antecedent  or  contempo- 
raneous acts  or  facts,  or  of  acts  or  facts  oc- 
curring so  soon  after  the  purchase  as  to  be 
fairly  considered  parts  of  the  transaction. 
15  Am.  &  Eng.  Ency.  of  Law  (2d  EM.)  pp. 
1157,  115a  It  may  be  shown  that  the  con- 
veyance was  not  intended  to  be  an  advance- 
ment, by  such  proof  of  acts  and  circumstan- 
ces as  clearly  indicate  that  the  intention  was 
not  to  make  an  advancement.  Johnston  v. 
Johnston,  138  111.  385,  27  N.  E.  930. 

The  evidence  In  the  case  at  bar  shows 
that  the  appellee  did  not  intend  to  make  an 
advancement  when  the  title  was  conveyed  to 
her  daughter.  On  the  contrary,  appellee  de- 
sired the  title  to  be  conveyed  directly  to  her- 
self. But  her  son  and  daughter  suggested 
to  her  that,  as  a  separation  existed  between 
her  and  their  father,  she  might  have  diffi- 
culty in  inducing  her  husband  and  their  fa- 
ther to  join  in  a  conveyance  in  case  they 
should  conclude  to  sell  the  land,  or  in  a  mort- 
gage In  case  they  should  conclude  to  borrow 
money  upon  it  It  has  been  held  that  where 
title  has  been  taken  in  the  name  of  the  child 
without  the  consent  of  the  parent,  by  whom 
the  purchase  money  Is  paid,  such  fact  is  suf- 
ficient to  rebut  the  presumption  of  an  ad- 
vancement 15  Am.  &  Eng.  Ency.  of  Lalv 
(2d  Ed.)  p.  1164,  and  cases  referred  to  In 
notes.  While  It  cannot  be  said  that  the  title 
here  was  taken  in  the  name  of  Mrs.  Brenna- 
inan  without  the  knowledge  or  consent  of 
the  appellee,  her  mother,  yet  the  proof  does 
show  that  the  appellee  was  reluctantly  per- 
suaded to  put  the  title  In  her  daughter  when 
she  preferred  to  have  it  In  herself.  This  cir- 
cumstance tends  to  show  that  there  was  no 
intention  to  make  an  advancement  to  the 
daughter.  Again,  as  soon  as  the  purchase  of 
the  lot  was  made,  the  appellee  went  into 
possession  of  the  premises,  and  improved  the 
same  to  the  extent  of  $1,000,  and  paid  taxes 
upon  the  same,  and  paid  oft  mortgages  which 
rested  up9n  the  lot,  and  subsequently,  when 
both  she  and  her  daughter,  who  after  her 
marriage  lived  a  while  with  her  upon  the 
premises,  vacated  them,  the  appellee  rented 
the  premises  to  third  parties,  and  herself 
appropriated  the  rents.  In  our  opinion,  the 
proof  In  the  present  case  is  sufficient  to  rebut 
any  presumption  In  favor  of  an  advance- 
ment 

Third.  It  is  furthermore  contended  by 
counsel  for  appellants  that  appellee  caused 


the  conveyance  to  be  made  to  her  daughter, 
instead  of  herself,  in  order  to  prevent  her 
husband  from  asserting  his  right  of  dower 
in  the  premises,  and  that  therefore  the  con- 
veyance to  the  daughter  was  made  for  a 
fraudulent  and  imlawful  purpose,  so  tliat  a 
court  of  equity  will  not  aid  the  appellee  In 
enforcing  the  trust  sought  to  be  set  up.  The 
proof  does  not  sustain  the  contention  that 
the  appellee  intended  to'defraud  her  husband 
out  of  his  dower  in  the  premises,  but  she 
yielded  to  the  soIlcitatU>n  of  her  son  and 
daughter  in  the  matter  merely  for  the  pm-- 
pose  of  avoiding  the  necessity  of  calling  up- 
on the  husband,  or  father,  to  sign  deeds  or 
mortgages  when  it  should  become  necessary 
to  do  so.  But  in  answer  to  this  objection,  it 
Is  sufficient  to  quote  what  was  said  by  this 
court,  speaking  through  the  late  Mr.  Justice 
Bailey,  in  the  case  of  Kirkpatrick  v.  Clark, 
132  111.  342,  24  N.  E.  71,  8  L.  R.  A.  511,  22 
Am.  St  Rep.  531:  "If  the  lot  in  question  had 
been  conveyed  directly  to  the  defendant,  it 
would  have  vested  In  her  husband  no  right 
or  Interest  except  an  Inchoate  right  of  dow- 
er, and  it  was  no  fraud  upon  him  if  his  wife, 
in  purchasing  the  lot,  had  the  title  conveyed 
to  a  trustee  for  the  express  purpose  of  pre- 
venting such  right  from  attaching.  E}ven  at 
common  law,  where  the  husband  was  enti- 
tled to  the  possession  and  enjoyment  of  his 
wife's  lands  during  their  Joint  lives,  it  was 
never  supposed  to  be  a  fraud  upon  his  rights 
for  his  wife  to  have  lands  purchased  with 
her  separate  means,  or  derived  from  sources 
other  than  her  husband,  conveyed  to  a  trus- 
tee for  the  sole  purpose  of  placing  them  be- 
yond his  control  and  having  them  held  for 
her  separate  use,  and  such  trusts  were  ha- 
bitually resorted  to  for  that  purpose.  But 
under  our  statute  a  married  woman  is  enti- 
tled to  the  sole  possession  and  enjoyment  of 
her  lands  free  from  the  interference  and  con- 
trol of  her  husband,  the  husband's  right  of 
dower,  even  after  it  has  become  vested,  be- 
ing imperfect  and  incapable  of  assertion  or 
beneficial  enjoyment  until  after  her  death. 
How,  then,  can  he  be  said  to  have  rights  In 
lands  which  his  wife  does  not  yet  own,  but 
which  she  contemplates  purchasing,  which  It 
would  be  a  fraud  upon  him  to  deprive  him 
of?  Dower  In  lands  which  the  wife  does  not 
yet  own  Is  an  Interest  to  which  the  husband 
has  neither  a  legal,  equitable,  nor  moral  right 
and  the  wife  is  entirely  at  llllerty  to  so  man- 
age her  purchases  made  with  her  own 
means,  if  she  can,  as  to  prevent  his  acquir- 
ing such  right"  See,  also,  TInk  v.  Walker, 
148  III.  234,  35  N.  E.  765.  In  the  case  at  bar, 
the  evidence  shows  that  appellee's  husband 
died  in  1902,  before  the  present  bill  was  filed, 
so  that  no  dower  claim  can  be  asserted  In  his 
behalf  against  this  lot 

After  the  purchase  of  this  lot  by  appellee, 
her  daughter,  then  Lizzie  Schell,  lived  with 
her  mother  some  three  years  until  her  mar- 
riage.   After  her  marriage  with  the  appel- 
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lant  Jobn  Brennainan.  ebe  lived  for  a  short 
while  with  her  mother  upon  these  premiseB 
— from  October  to  March — but  during  most 
of  the  time  after  her  marrlagfe,  which  occur- 
red In  March,  1900,  the  daughter  and  her 
husband  lived  upon  premises  of  their  own. 
Some  proof  was  Introduced  on  the  part  of 
the  appellants  for  the  purpose  of  showing 
that  appellee  agreed  with  ber  daughter, 
when  she  and  ber  husband  came  to  live  with 
appellee,  that,  if  the  daughter  would  do  so, 
appellee  would  allow  ber  to  retain  the  title 
to  the  property  in  question.  The  agreement 
thus  claimed  to  have  existed  was  not  in  writ- 
ing, but,  if  It  existed  at  all,  was  merely  a  ver- 
bal agreement  The  appellee  positively  con- 
tradicts the  statement,  made  by  her  daugh- 
ter and  the  latter's  husband,  that  any  such 
agreement  was  ever  made  by  ber.  '  Her  son 
AleA  and  left  some  insurance  money,  which 
she  used  in  paying  off  some  mortgages  upon 
the  property,  so  that  she  did  not  have  the 
benefit  of  bis  testimony  in  this  case.  The 
master  and  the  court  below  found  that  no 
such  agreement  existed,  and  we  see  no  rea- 
son to  doubt  the  correctness  of  this  conclu- 
sion from  our  examination  of  the  evidence. 

The  daughter  and  her  husband,  without 
the  knowledge  of  their  mother,  executed  a 
mortgage  for  ^75  upon  the  property.  They 
used  a  part  of  this  money  in  paying  off  an 
old  mortgage  of  between  $300  and  $400 
which  existed  upon  the  property,  and  in  pay- 
ing some  taxes.  But  the  decree  entered  be- 
low gives  them  credit  for  all  that  was  thus 
paid  out  by  them  for  the  benefit  of  the  prop- 
erty. The  decree  only  requires  her  to  return 
80  much  of  the  money  which  they  raised  by 
mortgaging  the  property  as  remained  after 
they  received  credit  for  what  tb^  so  paid 
out 

After  a  careful  examination  of  the  record, 
we  are  satisfied  that  the  decree  of  the  cir- 
cuit court  was  correct  Accordingly,  that  de- 
.  cree  is  affirmed. 

Decree  affirmed. 


(212  111.    33t) 

CHICAGO  ft  W.  L  R.  CO.  v.  NEWELL.* 
(Supreme  Court  of  Illinois.    Oct.  24,  1904.) 

CABBIEBS  —  CBOWOED  TRAIN  —  PA8SENQEB8  ON 
PLATrOBM— OAROEROUS  SPEED — NEOLIOENCB 
— CONTBIBUTOBT  NEOUGENCK— QUBSTION  FOB 
JUBT— INSTBUCnORS. 

1.  Where  a  railroad  train  was  so  crowded 

with  passengers  that  Bome  of  them  were  stand- 
ing on  the  platform,  and  the  train  rounded  a 
carve  at  the  rate  of  25  or  30  miles  an  hour, 
and  a  ttassenger  was  thrown  off,  in  an  action 
for  his  injuries  It  could  not  be  said  as  a  matter 
of  law  that  there  was  no  negligence  in  ao  oper- 
atlnethe  train. 

2.  Where  a  passenger  was  Injured  by  being 
thrown  from  the  platform  of  a  railroad  train 
as  It  rounded  a  curve,  in  an  action  for  the  in- 
juries, it  appearing  that  neither  seats  nor  stand- 
ing room  fn  the  cars  could  be  conveniently  ob- 

•Rehearing  dented  December  9,  1904. 
HI  See  Carriers,  voL  t,  Cent.  Dls.  {{  1376,  1377, 
1401. 


talned,  it  was  a  question  for  the  Jury  whether 
plaintiff  was  guilty  of  contributory  negli^nce. 

5.  A  railroad  company  holding  a  franchise  and 
right  to  operate  a  railway  is  liable  to  passengers 
injured  on  the  railway  by  the  negligence  or 
wrongful  act  of  another  company  operating  the 
same. 

4.  There  M  no  error  In  refusing  instracUoDs 
covered  by  those  given. 

6.  Where  a  railroad  train  was  so  crowded 
that  certain  passengers  could  not  -conveniently 
obtain  seats  or  standing  room  inside  the  cars, 
and  when  the  train  rounded  a  curve  at  the  rate 
of  25  or  30  miles  an  hour  a  passenger  was 
thrown  from  a  platform  and  injured,  in  an 
action  for  the  InjurieB  it  was  proper  to  sustain 
an  objection  to  a  question  to  a  witness  as  an 
expert  as  to  whether  trains  could  be  operated 
over  the  tracks  where  the  accident  happened, 
with  safety,  at  such  speed,  the  question  being 
immaterial  under  the  facts. 

6.  It  was  not  error  to  permit  a  witness  to 
testify  as  to  the  crowded  condition  of  the  train 
at  a  point  several  blocks  distant,  it  appearing 
that  the  train  had  not  stopped  between  that 
place  and  the  place  of  the  accident 

7.  Where  a  railroad  train  was  so  (rowded  that 
passengers  could  not  conveniently  obtain  seats 
or  standing  room  in  the  cars,  and  plaintiff, 
while  standing  on  the  platform,  was  thrown 
therefrom  as  the  train  rounded  a  curve  at  the 
speed  of  from  23  to  30  miles  an  hour,  it  was 
not  error  to  exclude  an  ordinance  permitting 
trains  to  run  85  miles  an  hour  at  the  place  of 
the  accident 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Action  by  Thomas  Newell  against  the  Chi- 
cago &  West  Indiana  Railroad  Company. 
From  a  Judgment  of  the  Appellate  Court  af- 
firming a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

G.  W.  Kretzinger,  for  appellant  Proodflt 
&  Lantz,  for  appellee. 

WILKIN,  3.  Appellee  recovered  a  $5,000 
Judgment  against  appellant  In  the  superior 
court  of  Cook  county  for  personal  injuries, 
and  that  Judgment  has  been  affirmed  by  the 
Appellate  Court 

It  was  alleged  In  the  several  counts  of  the 
declaration  that  the  defendant  owned  and 
operated  a  certain  railroad,  and  had  aor 
thorized  and  permitted  the  Chicago,  Indian- 
apolis ft  Louisville  Railway  Company  to  run 
Its  trains  over  the  same  for  the  carriage  of 
goods  and  passengers  for  reward;  that  the 
plaintiff  became  a  passenger  on  a  certain 
train  belonging  to  the  latter  company,  to  I>e 
carried  from  Chicago  to  Monon  Park,  In  the 
state  of  Indiana,  for  a  certain  compensation; 
that  It  failed  to  furnish  him  a  seat  in  the 
cars  of  its  train,  but  so  negligently  crowded 
the  train  with  passengers  that  he,  using 
due  care  In  that  regard,  was  obliged  to  stand 
upon  the  platform  of  one  of  the  cars;  that 
the  train  was  so  carelessly,  negligently,  and 
recklessly  managed  and  run  over  and  upon  a 
certain  curve  on  a  rough  part  of  said  road 
that  "the  car  upon  which  the  plaintiff  was 
riding  was  violently  swayed  from  side  to  side 
and  Jerked  and  Jolted,  and  the  plaintiff,  in 
the  exercise  of  due  care,  was  with  great  force 
and  violence  thrown  from  said  car  and  sus- 
tained the  Injuries  complained  of."    The  de- 
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fendant  filed  a  plea  of  the  general  Issue,  and 
also  a  special  plea  setting  up  the  leasing  of 
the  road  to  the  said  Chloago,  IndlaoapoUa 
&  LoniarlUe  Hallway  Company,  and  arw- 
ring  Its  nonliability  for  the  negligence  and 
torts  of  said  lessee;  but  the  conrt  snstained 
a  general  demnrrer  to  such  special  plea,  and 
the  defendant  elected  to  stand  by  the  same. 
A  replication  being  filed  to  the  plea  of  not 
guilty,  the  case  was  tried  before  a  jury,  wttb 
the  result  above  stated. 

The  errors  of  law  assigned  upon  the  rec- 
ord which  are  relied  upon  for  a  reversal  of 
the  Judgment  b^ow  are,  first,  that  the  trial 
court  erred  in  -refusing  to  give  the  perempto- 
ry instruction  to  the  Jury  to  find  for  the  de- 
fendant; second,  the  refusal  to  give  certain 
instructions  asked  by  the  defendant  upon  the 
submission  of  the  case  to  the  Jury;  third, 
the  giving  of  the  fifth  instruction  on  behalf 
of  the  plaintiff;  and.  Sixth,  the  improper  ex- 
clusion and  admission  of  testimony. 

Under  the  first  assignment  of  error  it  is 
insisted  that  the  evidence  wholly  failed  to 
sliow  negligence  upon  the  part  of  the -de- 
fendant and  due  care  by  the  plaintiff,  as  al- 
leged in  the  declaration;  that  there  is  an  ab- 
sence of  evidence  In  the  record  tending  to 
show  that  the  appellant  was  the  owner  of 
the  track  at  ttie  place  of  the  Injury;  and  that, 
as  a  matter  of  law,  it  is  not  liable  for  the 
negligent  acts  of  its  lessee. 

A  committee  of  Orangemen  bad  arranged 
with  the  company  for  four  trains  to  be  run 
from  Chicago  to  Cedar  Lake,  at  which  place 
that  society  held  a  picnic  on  the  12th  day  of 
July,  1890.  The  trains  were  to  leave  Chica- 
go at  different  hours  during  the  morning  and 
afternoon — one  at  about  the  hour  of  10  o'clock 
a.  m.  Appellee,  with  a  proper  ticket,  board- 
ed that  train  at  the  station  in  Chicago,  and, 
according  to  his. own  testimony,  sought  a 
seat  in  each  of  the  several  cars,  passing  from 
the  rear  to  the  front  of  the  train,  and  finding 
the  seats  all  occupied  and  the  aisles  filled 
with  passengers  standing.  Upon  bis  arrival 
on  the  platform  of  the  first  car  he  was  unable 
to  get  back  into  the  car  because  of  the  crowd- 
ed condition,  and  the  train  started  and  he 
Was  compelled  to  ride  in  that  position.  Oth- 
er testimony  tends  to  corroborate  his  state- 
ment. At  Seventy-Ninth  street,  in  the  city 
of  Chicago,  the  railroad  track  upon  which 
the  train  was  running  makes  a  sharp  curve, 
and  the  testimony  shows  that  the  train  ran 
around  that  curve  at  so  rapid  a  rate  of  speed 
as  to  tlu^w  the  plaintiff  and  another  passen- 
ger off  of  the  platform  upon  which  they  were 
to  the  gronnd,  and  to  throw  many  of  those 
who  were  standing  in  the  aisles  off  their  feet 
and  others  off  the  seats.  The  plaintiff  was 
seriously  injured,  and  the  other  passenger 
thrown  to  the  gronnd  and  killed. 

Under  this  state  of  facts — which,  to  say 
the  least,  the  evidence  fairly  tended  to  es- 
tablish— It  cannot  be  seriously  contended 
that  the  railroad  company  operating  the 
train  was  not  guilty  of  the  negligence  com- 
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plained  of  in  llie  declaration.  There  1b  evi- 
dence tending  to  show  that  as  the  train 
rounded  the  curve  It  was  going  at  the  rate  of 
2S  or  30  miles  an  hour.  Necessarily,  the  rap-  , 
id  rate  of  speed  and  the  curve  in  the  track 
exposed  those  persons  standing  on  the  plat- 
forms to  danger  of  l)elng  tlirown  from  the 
train.  It  cannot  certainly  be  said,  as  a  mat- 
ter of  law,  that  there  was  no  negligence  In 
thua  operating  the  train.  Ordinarily,  it  is 
prima  fade  evidence  of  negligence  for  a 
passenger  to  Stand  or  ride  upon  the  platform 
of  a  moving  railway  train;  but  where,  as  the 
evidence  tends  to  show  in  this  case,  neither 
seats  nor  standing  room  In  the  cars  couKl 
be  conveniently  obtained,  it  became  a  ques- 
tion of  fact  for  the  Jury  whether  the  plain- 
tiff was  guilty  of  contributory  negligence  by 
being  upon  the  platform  from  which  he  fell. 
It  is  only  when  the  Inference  of  negllgen<ie 
necessarily  results  from  the  statement  of 
facts  that  the  court  can  properly  instruct  the 
Jnry  that  such  facts  establish  negligence  as 
a  matter  of  law.  Standing  or  sitting  uptita 
the  platform  or  steps  of  a  railway  car  when 
the  train  is  in  motion,  although  It  may  be 
prima  facie  evidence  of  negligence,  Is  not, 
under  all  circnmBtances,  negligence  per  se 
and  as  a  matter  of  law.  Chicago  &  Alton 
Railroad  Co.  ▼.  Fisher,  141  III.  614,  31  N.  B. 
406,  and  authorities  cited. 

We  think  the  evidence  proved  the  owner- 
ship of  the  railroad  by  the  appellant,  and,  in 
fact,  the  defense  that  It  was  not  liable  for 
the  negligence  of  its  lessee  assumes  and  ad- 
mits that  fact.  That  a  railway  company 
holding  a  franchise  and  right  to  operate  the 
railway  is  liable  to  passengers  injured  on 
such  railway  by  the  negligence  or  wrongful 
act  of  another  company  operating  the  same 
has  been  decided  by  this  court,  in  principle 
at  least  since  the  case  of  Lesher  v.  Wabash 
Navigation  Co.,  14  III.  85,  66  Am.  Dec.  494. 
In  Peoria  &  Rock"  Island  Railroad  Co.  v. 
Lane,  83  HI.  44S,  we  said  (page  449):  "It  Is 
flrat  urged  that  appellant  is  not  liable  for  the 
negligence  or  mismanagement  of  the  em- 
ployes of  that  company  whilst  running  on 
their  tracks;  that  the  Rockford,  Rock  Island 
&  St.  Louis  Company  are  alone  liable  for 
their  negligence.  There  is  no  doubt  but  they 
are  liable  for  their  own  acts,  and  some  courts 
have  held  that  the  company  owning  a  road 
is  not  liable  for  the  negligence  of  their  les- 
sees, or  of  other  roads  using  their  tracks  by 
arrangement  or  consent;  but  this  conrt  has 
repeatedly  held  that  a  company  holding  the 
franchise  and  exclusive  right  to  operate  a 
road  must  so  use  It  as  not  to  endanger  pas- 
sengera  or  property,  whether  the  use  be  by 
themselves  or  othera  they  moy  permit  to  use 
the  road,  and  that  if  they  permit  another 
company  to  run  their  trains  on  and  over  theti 
tracks,  and  Injury  grows  out  of  negligence 
of  the  use  of  the  road  thus  authorized,  the 
company  owning  the  road  and  franchise  will 
also  be  liable."  Pennsylvania  Go.  v.  Bllett 
132  III.  654,  24  N.  B.  559;    Obicago  &  Brl* 
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Ballroad  Co.  t.  Meecb.  163  in.  805,  45  N.  B. 
280;  Gblcago  it  Western  Indiana  Railroad 
Co.  y.  Doan.  195  111.  168^  82  N.  B.  826;  West 
Obicago  Street  Ballroad  Co.  ▼.  Home,  107  111. 
250.  64  N.  E.  881.  W«  are  atlU  of  tbe  opior 
ion  tbat  the  doctrine  announced  In  those 
cases  la  well  snpported  by  both  reason  and 
aatbority. 

Tbe  evidence  fairly  tended  to  support  the 
plalntifTs  cause  of  action  as  alleged  in  bis 
declaration,  and  the  court  therefore  properly 
refused  to  take  it  from  the  Jury. 

The  InstmctionB  which  the  conrt  refused 
to  live  upon  the  request  of  the  defendant  all 
related  to  the  question  of  the  plaintiff's  want 
of  due  care,  and  in  Tarlous  ways  called  the 
attention  of  the  Jury  to  the  fact  that  he  was 
riding  upon  the  platform  at  the  time  of  his 
Injury.  All  that  was  stated  in  either  of 
them  vtoper  to  be  given  to  the  Jury  was  con- 
talned  in  tbe  first,  second,  third,  sixth,  and 
ninth  instructions  given  at  the  request  of  the 
defendant  Those  refused  were  therefore 
properly  rejected. 

The  fifth  Instruction  given  on  behalf  of 
plaintiff  stated  a  correct  principle  of  law 
applicable  to  tbe  case.  It  was  based  on  the 
rule,  heretofore  referred  to,  which  makes  the 
owner  of  a  railroad  liable  for  tbe  negligent 
<9eration  of  trains  upon  it  by  Its  lessees.  As 
a  whole,  tbe  instruction  is  in  conformity  with 
tbe  decision  In  Pennsylvania  Co.  ▼.  Bllett, 
supra. 

The  defendant.  Introduced  an  expert  wit- 
ness, who  was  asked  to  give  bis  opinion 
whether  trains  could  be  operated  over  tbe 
tracks  where  the  accident  happened,  with 
safety,  at  the  speed  of  26  or  80  miles  an 
hour,  to  which  ap  objection  was  sustained. 
The  question  called  for  the  statement  of  an 
immaterial  fact  as  applied  to  the  case.  The 
material  question  was  not  whether  trains 
could  be  operated  over  the  track  at  tbe  rate 
of  25  or  30  miles  an  hour,  but  whether  or  not 
this  particular  train  was  properly  operated 
in  view  of  all  the  facts  and  circumstances 
surrounding  it 

Two  witnesses  were  permitted  to  testify 
as  to  the  crowded  condition  of  the  train  at 
Archer  avenue,  a  point  several  blocks  distant 
from  tbe  place  of  the  accident,  and  this,  it  is 
contended,  was  error.  The  evidence  clearly 
showed  that  tbe  train  was  not  stopped  be- 
tween Archer  avenue  and  tbe  place  of  the 
injury.  Therefore  evidence  of  tbe  condition 
at  Archer  avenue  proved  the  condition  at 
Seventy-Ninth  street 

The  defendant  also  complains  of  tbe  refus- 
al of  the  trial  court  to  permit  it  to  introduce 
ordinances  of  the  dty  of  Chicago  which  per- 
mitted trains  to  run  35  miles  an  hour  at  the 
place  of  the  accident  and  also  in  allowing  the 
plaintiff  to  offer  evidence  to  the  effect  that 
parties  on  the  train  complained  as  to  the 
crowded  condition  of  tbe  train,  without  show- 
ing tbat  the  person  to  whom  the  complaint 
was  made  was  an  agent  or  officer  of  the  com- 
pany.   Tlte  ordinances  were  clearly  lirele- 


Tant  They  did  not  anthorlce,  or  pretend  to 
authorise,  the  company  to  commit  an  act  ol 
negligence  In  running  Its  train  at  tbe  pe^ 
mltted  rate  of  speed.  The  evidence  doei 
show  that  the  complaint  as  to  the  crowded 
condition  of  the  train  was  made  to  one  o( 
the  officials  with  whom  the  amngement  for 
transportation  was  made.  Even  if  that  testi- 
mony had  been  improperly  admitted,  the  er- 
ror would  not  Jnstifjr  a  reversal  of  the  jnds- 
ment  below. 

Other  questions  are  raised  in  the  case, 
■rhich  we  have  considered,  but  do  not  regard 
as  of  snfflcient  importance  to  require  partica- 
lar  notice.  Tbe  Judgment  of  tha  Appellat* 
Court  will  be  afllrmed. 

Judgment  affirmed. 


(tu  ni.  SOL) 

MABTIN  V.  MARTIN  at  al.* 

(Supreme  Court  of  Illinois.   Oct  24,  1001) 

APPXAi/— nnoinos  or  appellate  oookiv-ooii- 

CL178IVENX8S. 

1.  Practice  Act  (Hard's  Bev.  St  IMS,  p.  1412, 
e.  110),  I  87.  provides  that  if  tbe  Appellat* 
Court  shall  determine  a  cause  different  from 
the  trial  court  as  the  resait  of  its  finding  ot 
facta  different  from  that  court  it  shall  redte 
in  Its  final  order.  Judgment  or  decree  the  facts 
as  found,  and  its  Judgment  shall  be  conclusive 
as  to  all  matters  of  fact  In  controversy.  HM, 
that,  where  the  Supreme  Court  reversed  a  case 
because  the  findings  of  fact  were  not  sufficiently 
specific,  and  remanded  it  to  the  Appellate  Court, 
with  directions  to  incorporate  in  its  Jadgment 
findings  of  tbe  ultimate  and  material  facta  in 
tbe  case,  and  that  court  did  so,  such  findinn 
are  conclusive  on  tbe  Supreme  Court  and  wDI 
not  be  reviewed. 

Error  to  Appellate  0)nrt  Second  District 
Serena  M.  Martin  filed  a  claim  against  tbe 
estate  of  Edward  Martin,  deceased,  of  wtdch 
J.  F.  Martin  and  others  were  executors,  and 
recovered  Judgment  This  Judgment  was  re- 
versed by  the  Appellate  Court  (113  111.  App. 
597),  and  claimant  brings  error.    Affirmed. 

Edward  Martin  died  testate  on  the  3d  day 
of  December,  1S93,  upon  the  farm  where  he 
had  resided  for  many  years  at  Red  Hook, 
Duchess  county,  N.  T.  Be  was  an  nnmar- 
ried  man,  and  his  sister,  Serena  Martin,  pri- 
or to  her  death,  which  occurred  in  1877,  bad 
been  bis  housekeeper  for  many  years.  Tbe 
plaintiff  in  error,  who  was  his  niece,  bad 
been  a  member  of  the  family  from  the  time 
she  was  nine  years  of  age,  and  upon  tbe 
death  of  her  aunt  assumed  the  position  In 
the  home  which  her  aunt  bad  formerly  oc- 
cupied, and  that  relation  was  continued  un- 
til her  uncle's  death.  Edward  Martin,  dur- 
ing his  life,  accumulated  a  fortune,  which, 
with  what  be  bad  prior  to  his  death  given 
to  the  plaintiff  in  error,  amounted  to  more 
than  a  half  million  dollars.  Re  claimed  a 
domicile  in  Kendall  county,  In  this  state,  and 
on  December  14,  1893,  his  will  was  adraittcHi 
to  probate  in  that  county,  and  Samuel  Beers, 
John  O'Connor,   and  the  plaintiff  In    error. 

*B«ba«rliic  d«nl«d  Dacembar  f,  UOk 
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who  were  nataed  In  tUe  will '  as  executors 
and  esecutitz,  qualified  as  such,  and  on 
March  5,  1894,  filed  their  inventorr,  show- 
ing real  estate  of  the  value  of  $58,250  and 
personal  estate  of  the  value  of  $323,656.03. 
Prior  to  his  death  Edward  Martin  had  con- 
veyed to  the  plaintiff  in  error  the  home  farm 
at  Red  Hook,  which  was  of  the  value  of  $20,- 
000.  On  the  24th  of  April,  1S94,  Joseph 
Fielding  Martin,  one  of  the  residuary  lega- 
tees under  the  will  of  Edward  Martin,  de- 
ceased, filed  his  petition  in  the  county  court 
of  Kendall  county,  alleging  the  Inventory 
tiled  was  incomplete,  and  that  the  executors, 
or  some  of  them,  withheld  certain  mortga- 
ges, school  bonds,  and  street  railway  bonds 
belonging  to  the  estate.  Upon  the  return  of 
the  citation  the  petition  was  amended  so  as 
to  charge  that  the  plaintiff  in  error  had  said 
securities  in  her  possession,  which  she  claim- 
ed as  her  own  property.  A  hearing  was  had, 
and  it  w-as  held  that  the  mortgages,  school 
bonds,  and  street  railroad  bonds  mentioned 
in  the  petition  were  not  a  part  of  the  estate 
of  EMward  Martin,  deceased,  but  were  the 
individual  property  of  the  plaintiff  In  error. 
An  appeal  was  taken  to  the  circuit  court, 
\rh«re  it  was  found  that  all  the  securities  in 
dispute  belonged  to  the  estate  of  Bdward 
Martin,  deceased,  and  the  plaintiff  in  error 
was  ordered  to  turn  the  same  over  to  the  ex- 
ecutors, with  all  moneys  collected  thereon. 
A  writ  of  error  was  sued  out  from  the  Ap- 
pellate Court  to  reverse  the  order  of  the  cir- 
cuit court,  and  that  court  affirmed  the  order 
of  the  circuit  court  except  as  to  what  was 
called  "the  Illinois  farm  mortgages,"  as  to 
which  It  was  reversed,  and  the  cause  was  re- 
manded, with  directions  to  the  circuit  court 
to  enter  an  order  finding  said  mortgages  to 
be  the  property  of  the  plaintiff  in  error,  and 
a  writ  of  error  was  sued  out  from  this  court 
to  reverse  the  Judgment  of  the  Appellate 
Court,  which  Judgment  was  reversed  so  far 
as  It  affirmed  the  order  of  the  circuit  court, 
and  the  cause  was  remanded  to  the  circuit 
court  with  directions  to  enter  an  order  find- 
ing all  of  said  securities  to  be  the  individu- 
al property  of  the  plaintiff  in  error.  Said  se- 
curities consisted  of  two  promissory  notes  of 
H.  Phipps,  Jr.,  $100,000,  secured  by  mort- 
gage; street  railway  bonds,  $10,000;  school 
bonds,  $7,000;  and  Illinois  farm  mortgages, 
$5O.a0O— amounting  in  all  to  $167,200.  The 
opinion  filed  by  this  court  in  that  case  will 
be  found  reported  as  Martin  v.  Martin,  170 
111.  18,  48  N.  E.  694,  from  which  it  will  ap- 
pear this  court  sustained  the  title  of  the 
plalntUf  in  error  to  said  securities  upon  the 
theory  that  Edward  Martin  had  given  the 
same  to  the  plaintiff  in  error  in  consideration 
of  the  affection  he  had  for  her  and  in  recog- 
nition of  the  faithful  manner  In  which  she 
had  cared  for  him  and  his  household  subse- 
quent to  the  death  of  her  aunt,  and  that  said 
gift  was  fully  executed  by  the  delivery  of 
said  securities  to  the  plaintiff  in  error  dur- 
Injr  the  life  of  said  £]dward  Martin. 


Subsequent  to  the  filing  of  the  petition  of 
Joseph  Fielding  Martin,  the  executors  of  Ed- 
ward Martin,  deceased,  filed  their  petition  in 
the  county  court  of  Kendall  county  against 
the  plaintiff  In  error,  alleging  that  she  had  in 
her  possession  a  promissory  note  executed  by 
the  Catholic  bishop  of  Chicago,  payable  to 
Edward  Martin,  for  the  sum  of  $5,500,  and 
also  a  promissory  note  executed  by  the  Cath- 
olic bishop  of  St  Joseph,  Mo.,  payable  to  Ed- 
ward Martin,  for  the  sum  of  $15,000,  which 
were  not  Indorsed,  and  that  she  claimed  said 
notes  as  her  Individual  property;  averred 
that  they  were  the  property  of  the  estate  of 
Edward  Martin,  and  asked  that  they  be  turn- 
ed over  to  them,  as  executors  of  his  estate. 
Tbe  petition  was  heard,  and  the  notes  were 
held  to  be  the  property  of  the  estate.  The 
order  of  the  county  court  was  affirmed  on 
appeal  by  the  circuit  court,  but  the  judgment 
of  that  court  was  reversed  by  the  Appellate 
Court,  which  Judgment  was  affirmed  by  this 
court,  and  is  reported  as  Martin  v.  Martin, 
174  111.  371,  51  N.  B.  691,  66  Am.  St.  Rep. 
290.  Tbe  basis  of  the  holding  In  that  case 
was  that  said  notes  were  given  to  the  plain- 
tiff in  error  by  Edward  Martin  during  bis 
lifetime,  and,  the  possession  thereof  having 
been  delivered  to  her  by  bim  prior  to  bis 
death,  her  title  thereto,  as  against  his  exec- 
utors, was  complete. 

■After  the  filing  of  said  petitions  by  Joseph 
Fielding  Martin  and  said  executors,  the 
plaintiff  in  error  filed  a  claim  against  the  es- 
tate of  Edward  Martin,  deceased,  in  the  coun- 
ty court  of  Kendall  county,  based  upon  cer- 
tain checks  drawn  in  her  favor  by  Edward 
Martin  for  the  sum  of  $62,080.02;  also  for 
the  sum  of  $32,562.75,  alleged  to  have  been 
collected  by  the  deceased  on  bonds,  mort- 
gages, and  other  securities,  as  principal  and 
interest  belonging  to  tbe  claimant,  which  he 
had  failed  to  account  for  to  her.  The  claim 
was  dismissed  by  the  county  court  for  want 
of  prosecution,  and  an  appeal  was  prosecut- 
ed by  the  claimant  to  the  circuit  court,  where, 
upon  a  trial  before  the  court  and  a  Jury,  a 
verdict  and  Judgment  were  rendered  in  fa- 
vor of  the  claimant  for  the  sum  of  $62,080.02. 
which  Judgment  was  reversed  by  the  Appel- 
late Court,  and  the  case  was  remanded  to 
the  circuit  court  for  a  new  trial.  Martin  v. 
Martin,  89  III.  App.  147.  Upon  the  case  be- 
ing reinstated,  a  second  trial  was  had  in  tbe 
circuit  court,  which  resulted  in  a  verdict  in 
favor  of  the  plaintiff  in  error  for  the  sum  of 
$83,367.73,  and  upon  writ  of  error  to  the 
Appellate  Court  that  Judgment  was  reversed 
without  remanding  (Martin  r.  Martin,  101 
III.  App.  640),  and  the  Appellate  Court  made 
the  following  finding  of  facts:  "We  find  as 
a  fact  that  there  was  no  legal  or  valuable  con- 
sideration for  the  checks  offered  in  evidence 
and  upon  which  we  find  the  verdict  of  the  Ju- 
ry was  based.  We  further  find  as  a  fact  that 
there  was  no  contract  between  Edward  Mar- 
tin and  the  claimant,  either  express  or  im- 
plied, for  services  rendered  or  to  be  rendered 
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by  tbe  latter  to  the  former;  tbat  the  promlBe 
of  Edward  Martin  to  claimant  to  'compensate 
her  as  he  saw  fit,'  was  not  understood  by  the 
parties  as  constituting  a  legal  contract  to 
pay,  and  was  not  so  acted  upon  by  them,  but 
was  only  understood  as  expressive  of  an  in- 
tention on  the  part  of  Edward  Martin,  and  an 
expectation  on  the  part  of  the  claimant, 
that  Edward  Martin,  would,  out  of  his  for- 
tune, do  better  by  claimant  in  a  financial 
sense  than  she  could  do  for  herself.  We 
further  find  as  a  fact  that,  as  to  moneys 
which  Edward  Martin  collected  upon  bonds 
or  other  securities  which  be  had  previously 
given  to  claimant,  either  for  principal  or  in- 
terest, he  had  fully  repaid  her  therefor  by 
the  gifts  to  her  of  other  securities  of  great- 
er value  in  place  of  the  securities  themselves, 
and  by  the  giving  of  checks  for  the  Interest 
collected  to  a  greater  amount  than  he  had 
received,  said  checks  being  other  checks  than 
those  involved  in  the  present  suit.  We  And 
as  a  fact  tbat  she  bas  frequently  admitted 
that  she  had  received  all  the  interest  col- 
lected by  him  upon  her  securities,  and  that 
In  fact  that  is  true,  and  she  has  now  no  le- 
gal claim  against  his  estate  therefor."  A 
writ  of  error  was  sued  out  from  this  court, 
and  the  Judgment  of  the  Appellate  Court 
was  reversed  on  the  ground  that  the  finding 
of  facts  by  that  court  was  not  sufiiclently 
specific,  and  the  case  was  remanded  to  that 
court  with  directions  to  enter  a  judgment 
afi^rmlng,  reversing  and  remanding,  or  i^ 
versing  the  case  without  remanding,  and.  If 
it  was  reversed  without  remanding,  that  said 
court  Incorporate  in  Its  Judgment  the  finding 
of  the  ultimate  and  material  facts  in  tbe 
case.  Martin  v.  Martin,  202  111.  882,  67  N.  E. 
1.  Upon  the  case  reaching  tbe  Appellate 
Court,  It  adhered  to  its  former  decision  re- 
versing the  cause  without  remanding,  and 
In  obedience  to  the  mandate  of  this  court 
Incorporated  In  Its  Judgment  the  followMng 
flndlnj!  of  facts,  which,  for  convenience,  we 
have  paragraphed: 

(1)  "We  find  that  the  claimant  was  a  niece 
of  Edward  Martin,  and  that  she  came  to 
make  her  home  in  the  family  of  Edward  Mar- 
tin and  a  sister  of  his,  Serena  Martin,  when 
tbe  claimant  was  only  nine  years  old,  and 
that  she  continued  to  reside  with  her  uncle 
and  aunt  until  the  death  of  her  aunt,  Sere- 
na, which  occurred  in  1877.*' 

(2)  "We  find  tbat  Edward  Maitin  was  a 
man  of  large  fortune,  and  had  never  been 
married,  and  bad  no  family  or  borne,  other 
than  with  bis  sister  and  niece,  and  that  they 
resided  at  Red  Hook,  In  tbe  state  of  Xew 
York." 

(3)  "We  find  that  the  claimant  continued  to 
keep  bojise  for  Edward  Martin  after  tbe 
death  of  her  aunt,  Serena,  and  was  devoted 
to  her  duties  as  housekeeper  for  her  uncle, 
and  that  she  was  kind  and  affectionate  to- 
ward him,  and  that  he  was  likewise  attached 
to  her,  and  regarded  her  as  In  every  way 
a  worthy  object  of  his  munificence." 


(4)  "We  find  that  at  the  time  of  tbe  deatb 
of  Serena  Martin  the  deceased  told  claimant 
that  she  should  remain  there  In  the  house 
Just  as  she  had  always  done  before,  and  that 
he  would  compensate  her  as  he  saw  St" 

(5)  "We  find  that  Edward  Martin  deter- 
mined that  he  would  from  time  to  time,  a» 
he  saw  fit,  give  the  claimant  such  sums  of 
money,  notes,  mortgages,  bonds,  and  otber 
property  as  he  might  determine,  and  that  in 
pursuance  of  this  purpose^  and  influenccu  by 
bis  tender  regard  for  the  claimanl;  and  in 
recognition  of  her  faithfulness  and  devotloB 
to  her  duties,  the  deceased  did  from  time  to 
time  make  generous  gifts  of  notes,  bonds, 
mortgages,  and  other  securities,  aggregating 
over.  1200,000,  exclusive  of  the  matters  in- 
volved In  this  suit." 

(6)  "We  further  find  tbat  the  checks  of- 
fered In  evidence  for  the  purpose  of  estab- 
lishing the  claims  of  Serena  M.  Martin  were 
executed  by  the  deceased,  Edward  Martin, 
with  the  intention  and  purpose  of  making  a 
gift  of  the  proceeds  of  said  checks  to  Serena 
M.  Martin,  In  pursuance  of  the  sam^  pui^ 
pose  as  set  forth  In  above  findings." 

(7)  "We  find  further  that  the  aggregate 
amount  of  all  these  checks  is  $62,080.02,  and 
that  tbe  verdict  of  the  jury  was  for  the  full 
amount  of  these  checks  and  6  per  cent  in- 
terest thereon;  making  a  total  of  183,367.73." 

(8)  "We  find  that  none  of  these  checks 
were  presented  to  the  banks  upon  which 
they  were  drawn  prior  to  the  death  of  Ed- 
ward Martin." 

(8)  "We  find  that  five  of  these  checks  were 
drawn  on  the  First  National  Bank  of  Joliet, 
Illinois,  dated  April  13,  1893,  and  that  the 
amount  of  these  five  checks  Is  $^,275." 

(10)  "That  five  checks  were  drawn  on  the 
United  States  Trust  Company  of  New  Tork, 
dated  April  13,  1893,  for  the  aggregate 
amount  of  $20,805.02,  and  that  fonr  others 
were  on  the  United  States  Trust  Company, 
dated  October  14, 1893,  and  aggregating  $33,- 
000." 

(11)  "We  find  that  the  checks  dated  April 
13,  1893,  were  placed  by  him  In  claimant's 
safety  deposit  box  In  a  bank  at  Poughkeep- 
sie,  N.  Y.,  with  tbe  intention  that  tbe  claim- 
ant should  have  the  benefit  of  -  tbem  as  a 
gift." 

(12)  "We  find  that  these  checks  were  drawn 
with  the  sole  purpose  of  making  a  gift  of 
the  proceeds  to  claimant,  and  tbat  claimant 
never  otherwise  had  the  checks  In  her  pos- 
session, and  had  no  knowledge  that  they  bad 
been  executed  until  after  the  death  of  Ed- 
ward Martin,  tbe  drawer." 

(13)  "We  find  that  the  checks  dated  Octo- 
ber 14,  1893,  were  delivered  to  claimant  be- 
fore tbe  death  of  the  drawer,  and  were  In 
her  possession  and  control  when  he  died." 

(14)  "We  find  that  the  Items  of  Serena  M. 
Martin's  claim,  so  far  as  the  same  Is  based 
on  Interest  collected  for  her  account  and 
cash  received  on  principal  of  notes  and  the 
securities  for  her  use  were  fully  i»ald,  dis- 
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cbaised,  and  settled  by  Edward  Martin  In 
biB  lifetime,  and  tbat  tbere  Is  nothing  what- 
ever dne  on  these  accounts  from  the  estate 
of  ESdward  Martin  to  the  claimant,  and  that 
as  to  this  last  item  the  Jnry  found  against 
the  claimant,  with  which  finding  we  agree." 
Serena  M.  Martin  has  sued  out  a  writ  of 
error  from  this  court  to  review  said  record, 
and  has  assigned  the  following  errors:  (1) 
The  said  Appellate  Court  erred  in  reversing 
the  Judgment  of  the  circuit  eourt  of  Kendall 
coanty.  (2)  The  said  Appellate  Court,  hav- 
ing erroneously  reversed  said  Judgment,  err- 
ed in  refusing  to  remand  said  cause  for  a 
new  trial.  (S)  The  said  Appellate  Court, 
having  erroneously  reversed  and  refused  to 
remand  said  cause  for  a  new  trial,  erred  In 
falling  and  refusing  to  find  all  the  ultimate 
facts  material  to  be  considered  in  deter- 
mining the  legal  questions  arising  upon  the 
Issues  Involved.  (4)  Said  Appellate  Court 
erred  In  Its  finding  of  facts  by  so  improperly 
and  Inseparably  intermingling  the  facts 
found  with  conclusions  of  law  that  the  legal 
qoestlonB  in  Issue  cannot  be  fully  passed  up- 
on by  the  Supreme  Court  (5)  The  said  Ap- 
pellate Court  erred  in  refusing  to  fully  com- 
ply with  the  directions  of  the  Supreme  Court 
In  Its  opliUon  and  Its  remanding  order. 

Henry  S.  WUcoz,  for  plaintiff  In  error. 
Henry  W.  Wolseley,  for  defendants  In  error 
Samuel  Beers  and  John  O'Connor,  executors, 
and  Henry  W.  Wolseley,  executor  ad  litem. 
J.  Siel4Ung  Martin,  pro  se. 

HAND.  J.  (after  stating  the  facts).  The 
contention  made  upon  this  writ  of  error  is 
the  same  as  the  contention  made  by  plaintiff 
in  error  when  this  case  was  here  before; 
tbat  is,  that  the  finding  of  facts  of  the  Ap- 
pellate Court  are  not  sufficient,  in  law,  to 
enable  this  court  to  pass  upon  the  questions 
Involved  ui>on  this  record  as  raised  by  the 
assignment  of  errors.  Section  87  of  the 
practice  act  (Hurd's  Rev.  St.  1903,  p.  1412, 
c.  110)  provides,  if  the  Appellate  Court  shall 
finally  determine  a  cause  difFerent  from  the 
trial  court  as  the  result  of  its  finding  of 
facts  concerning  the  matters  in  controversy, 
in  whole  or  in  part,  different  from  that  court, 
it  shall  be  its  duty  to  recite  in  its  final  or- 
der, judgment,  or  decree  the  facts  as  found, 
and  the  Judgment  of  said  court  shall  be  final 
and  conclusive  as  to  all  matters  of  fact  in 
controversy  in  such' cause.  This  statute  has 
been  repeatedly  construed  by  this  court,  and 
it  has  uniformly  been  held  that  the  Appel- 
late Court,  in  its  finding  of  facts,  should  not 
find  the  evidentiary  facta,  and  that  it  should 
not  find  conclusions  of  law,  but  should  find 
the  ultimate  controlling  facts. 

In  Davis  v.  Chicago  Edison  Co.,  105  III. 
31,  62  N.  E.  82d,  on  page  35,  105  111.,  page 
831,  62  N.  B.,  it  was  said:  "The  rule  is  that 
the  Appellate  Court  shall  find  the  ultimate 
and  controlling  facts.  Tbat  court  Is  not  re- 
quired to  recite  the  evidentiary  facts  which 


It  took  into  consideration  in  reaching  Its 
ultimate  conclusion  of  facts.  Hancock  v. 
Singer  Mfg.  Co..  174  111.  608  [61  N.  B.  820] : 
Huyett  &  Smith  Mfg.  Go.  v.  Chicago  Bdison 
Co,  167  lU.  288  [47  N.  n  884,  6»  Am.  St. 
Eep.  272]." 

In  Williams  v.  Forbes,  114  IlL  167,  28  N. 
B.  468,  the  Appellate  Court  made  the  fol- 
lowing finding  of  facts:  "That  the  note  sued 
on,  and  which  is  the  foundation  of  the  claim 
of  appellee  In  this  case,  was  given  by  Deli- 
lah Deeds,  deceased,  without  any  considera- 
tion whatever;  that  it  was  a  mere  gift.  In- 
tended by  Delilah  Deeds,  deceased,  to  be 
given  to  appellee  in  the  nature  of  a  testa- 
mentary bequest;  and  tbat  there  Is  no  other 
cause  of  action  or  supposed  cause  of  action, 
save  the  note,  claimed  by  appellee  In  this 
suit"  On  page  170,  114  HI.,  page  468,  28  N. 
B.,  Mr.  Justice  Scholfleld,  speaking  for  the 
court,  said:  "The  argument  addressed  to  us 
by  counsel  for  appellant  Is  one  that  should 
have  been  addressed  to  the  Appellate  Court 
upon  petition  for  rehearing.  It  Is  purely  a 
discussion  of  facts  to  establish  that  the  Ap- 
pellate Court  erred  In  finding  the  facts  dlf- 
ferentiy  from  what  they  were  found  to  be 
by  the  circuit  court  No  ruling  on  any  ques- 
tion of  law  was  excepted  to  which  Is  now 
pressed  as  ground  of  error.  Indeed,  the  only 
question  of  law  which,  on  the  finding  of 
facts  by  the  Appellate  Court,  It  Is  possible 
now  to  raise,  is  whether,  on  those  facts,  the 
law  authorizes  or  precludes  a  recovery.  Sec- 
tion 87  of  the  practice  act,  as  amended  by 
the  act  of  June  2,  1877,  in  force  July  1,  1877 
<Fub.  Laws  1877,  p.  153),  provides:  'If  any 
final  determination  of  any  cause,  as  spedfled 
in  the  preceding  sections,  shall  be  made  by 
the  Appellate  Court,  as  the  result  wholly  or 
in  part  of  the  finding  of  the  facts  concern- 
ing the  matter  In  controversy,  different  from 
the  finding  of  the  court  from  which  such 
cause  was  brought  by  appeal  or  writ  of  er- 
ror. It  shall  be  the  duty  of  such  Appellate 
Court  to  recite  in  its  final  order.  Judgment 
or  decree  the  facts  as  found,  and  the  Judg- 
ment of  the  Appellate  Court  shall  be  final 
and  conclusive  as  to  all  matters  of  fact  In 
controversy  in  such  cause.'  This  language 
needs  no  Interpretation,  and  it  Is  impossible 
by  construction  to  Import  a  meaning  Into  it 
not  apparent  upon  its  face.  We  can  add  no 
words  to  make  its  meaning  more  intelligible. 
The  decision  of  the  Appellate  Court  in  sucb 
cases  being  conclusive  as  to  all  matters  of 
fact,  we  cannot  review  them.  Whether  the 
finding  of  that  court  Is  right  or  wrong,  tbat 
is  the  end  of  It;  and  so  we  have  expressly 
held  in  Harzfeld  v.  Converse,  105  111.  534. 
See,  also,  to  like  effect,  Hayward  v.  Merrill, 

04  IIL  350  [34  Am.  Rep.  229];  Thomas  v. 
Fame  Ins.  Co.,  108  111.  91;  Tenney  v.  Foote, 

05  HI.  09;  Missouri  Furnace  Co.  v.  Abend, 
107  111.  44  [47  Am.  Rep.  425]." 

In  Caywood  v.  Farrell,  176  lU.  480.  61  N. 
E.  775,  the  finding  of  facts  made  by  the  Ap- 
pellate Court  was:   "The  court  finds  that  It 
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does  not  appear  from  the  e7ldence  that  the 
said  Felix  G.  Farrell  was  Indebted  In  any 
sum  to  Bald  James  Caywood  when  the  writs 
of  garnishment  were  issued,  nor  at  any  time 
afterward  before  the  rendition  of  the  Judg- 
ment In  garnishment  proceedings."  The 
court,  on  page  482,  176  111.,  page  776,  61  N. 
E.,  speaking  by  Mr.  Justice  Phillips,  said: 
"It  is  clear  that  the  Appellate  Court,  on  find- 
ing the  facta  diCTerently  from  the  lower 
court,  is  only  required  to  recite  in  Its  order 
or  Judgment  of  reversal  the  ultimate  facts 
in  issue  as  made  by  the  pleadings,  or  the 
conclusion  of  such  ultimate  fact  or  facts 
from  the  evidentiary  facts.  Such  recital  of 
ultimate  facts  must  include  or  cover  all  the 
material  issues  made  by  the  pleadings  vital 
to  determine  a  right  of  recovery.  In  an  ac- 
tion for  negligence,  for  fraud,  or  for  money 
claimed  to  be  due,  these  are,  respectively,  the 
ultimate  facts  in  such  cases,  and  a  finding 
of  such  facts  by  the  Appellate  Court  is  sufS- 
cient  under  the  statute,  conclusive  on  this 
court,  and  not  subject'  to  revision.  Chicago 
&  Alton  Railroad  Co.  v.  Pennell,  110  111.  435; 
Williams  T.  Forbes,  114  III.  167  [28  N.  E. 
463].  The  finding  of  the  Appellate  Court,  as 
set  out  in  this  record,  was  of  an  ultimate 
fact,  and  sufiiclent,  under  the  statute,  if  it 
covered  or  included  all  the  ultimate  facts 
'concerning  the  matter  in  controversy.' " 

In  Brown  v.  City  of  Aurora,  109  111.  166, 
the  findings  of  facts  were:  "That  the  side- 
walk upon  which  the  injury  was  received 
was,  at  the  time  the  said  injury  was  received, 
reasonably  safe,  as  a  sidewalk,  for  the  ap- 
pellee [plalntlft  in  error]  to  pass  over  it  If  he 
exercised  ordinary  care;  that  before  and  at 
the  time  appellee  passed  over  said  sidewalk 
on  the  occasion  of  receiving  said  injury  he 
was  fully  aware  of  the  condition  as  to  its 
slipperlness  and  all  other  defects  in  and  of 
said  walk,  and  at  the  said  time  of  so  passing 
over  the  said  sidewalk  he  (the  appellee)  did 
not  exercise  that  ordinary  care  that  a  rea- 
sonably prudent  man  would  have  done  under 
the  same  circumstances;  and  we  further  find 
that  the  appellant  did  exercise  ordinary  care 
In  constructing  and  maintaining  said  walk, 
and  was  In  the  due  exercise  of  such  care  In 
maintaining  said  walk  at  the  time  of  said 
injury."  The  court,  speaking  by  Mr.  Justice 
Mulkey,  on  page  167,  said:  "Now,  what  was 
the  main  and  ultimate  fact  which  the  plain- 
tiff was  bound  to  prove  In  order  to  recover? 
Manifestly,  the  city's  negligence  as  charged 
in  the  declaration.  •  •  •  If  the  Appellate 
Court  had  no  right  to  find  there  was  or  was 
not  negligence  on  the  part  of  the  city,  what 
should  It  have  found?  Should  It  merely  have 
gone  on  and  recited  that  this  witness  swore 
to  this  fact  and  that  witness  swore  to  that 
fact  and  so  proceeded  until  everything  tes- 
tified to  bad  been  gone  over?  To  have  done 
so  would  really  have  been  finding  nothing, 
for  all  that  would  have  been  apparent  upon 
a  mere  reading  of  the  bill  of  exceptions.  The 
Appellate  Court,  where  it  differs  from  the 


conclusions  reached  by  the  trial  court.  Is  re- 
Qulred  to  recite  in  Its  final  order  the  facts  as 
found  by  that  court.  The  expression  'facts 
as  found'  necessarily  Implies  the  drawing  of 
a  conclusion  or  Inference  from  the  eviden- 
tiary facts  embodied  In  the  bill  of  exceptions, 
and  this  conclusion  or  Inference  to  be  drawn 
is  nothing  more  than  the  factum  probandom, 
or  ultimate  fact  or  facts,  upon  which  the 
case  depends,  and  which  it  was  the  duty  of 
the  Appellate  Court  to  find." 

The  Judgment  of  the  Appellate  Court,  when 
the  case  was  here  before,  was  reversed,  and 
the  cause  was  remanded  to  that  court  with 
directions  to  find  the  ultimate  facts  upon 
which  the  legal  conclusion  arose  that  the 
checks  were  without  consideration.  For  the 
guidance  of  the  Appellate  Court  it  was  then 
said  (202  111.  382,  67  N.  B.  1):  "The  defense 
sought  to  be  made  was  that  the  checks  were 
not  founded  on  any  consideration,  and  that 
all  amounts  collected  on  bonds  or  securities 
belonging  to  the  plaintiff  in  error  had  been 
paid  by  the  deceased  to  her.  These  .were  the 
controverted  questions  of  fact  In  the  case." 
Upon  the  reinstatement  of  the  case  the  Ap- 
pellate Court  made  the  finding  of  facts  con- 
tained In  the  statement  preceding  this  opin- 
ion. It  found  by  paragraph  6  that  the  checks 
which  were  the  basis  of  the  larger  part  of 
the  claim  were  executed  by  Edward  Martin 
with  the  Intention  and  purpose  of  making 
a  gift  of  the  proceeds  of  said  checks  to  Se- 
rena M.  Martin;  by  paragraphs  11  and  12, 
that  the  checks  dated  April  13,  1883,  were 
placed  by  Edward  Martin  In  the  claimant's 
safety  deposit  box  with  the  Intent  that  she 
should  have  the  benefit  of  them  as  a  gift 
and  that  she  did  not  know  they  had  been 
executed  until  after  the  death  of  Edward 
Martin;  by  paragraph  13,  that  the  checks 
dated  October  14,  1893,  were  delivered  to  the 
claimant  before  the  death  of  Edward  Mar- 
tin, and  were  in  her  possession  and  control 
when  he  died;  and  by  paragraph  8,  that  none 
of  said  checks  were  presented  to  the  banks 
upon  which  they  were  drawn  prior  to  the 
death  of  Edward  Martin.  The  ultimate  con- 
trolling facts,  therefore,  found  by  the  Ap- 
pellate Cotirt,  upon  which  it  based  its  conclu- 
sion as  to  the  first  controverted  question, 
namely,  that  the  checks  were  founded  on  no 
consideration,  were  that  they  were  gifts,  and 
bad  not  been  presented  to  the  banks  prior  to 
the  death  of  Edward  Martin. 

It  Is  urged,  however,  that  the  court  also 
found,  by  paragraph  6,  that  Edward  Martin 
executed  the  checks  with  the  intention  and 
purpose  of  making  a  gift  of  the  proceeds  of 
said  checks  to  Serena  M.  Martin,  in  pursu- 
ance of  the  same  purpose  as  set  forth  In 
above  findings,  and  "that  the  above  findings" 
show  that  said  checks  were  not  executed  as 
gifts,  but  that  they  were  supported  by  a 
valid  consideration,  that  Is,  the  services  of 
Serena  M.  Martin.  An  examination  of  "the 
above  findings"  will  disclose  at  most  an  at- 
tempt to  state  some  of  the  reasons  which 
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goTemed  the  Appellate  Court  In  reacblng  the 
conclusion  that  the  cbecks  were  executed  as 
gifts.  In  other  words,  the  court  sets  out  In  the 
finding  of  facts  a  part  of  the  evidentiary 
facts  upon  which  its  conclusions  as  to  what 
v:ere  the  ultimate  controlling  facts  were 
based.  This  court  cannot  consider  the  evi- 
dentiary t&ctB,  but  will  consider  and  is  bound 
only  by  the  ultimate  facts  found  by  the  Ap- 
pellate Court  (Brown  v.  City  of  Aurora,  su- 
pra), and  which  In  this  case  are  that  the 
checks  were  executed  and  delivered  as  a 
gift,  from  which  the  conclusion  necessarily 
follows  that  they  were  without  consideration. 
Williams  V.  Forbes,  supra.  The  recital  In  the 
finding  of  facts  of  a  part  of  the  evidentiary 
facts  upon  which  the  finding  of  the  Appellate 
Court  as  to  the  ultimate  controlling  facts  are 
based  will  not  Impeach  their  finding  as  to  the 
ultimate  controlling  facts,  but  the  eviden- 
tiary facts  contained  in  their  finding  will  be 
rejected  as  surplusage.  The  Appellate  Court 
also  found,  by  paragraph  14  of  Its  finding, 
that  the  claim  of  the  plaintiff  in  error,  so  far 
as  the  same  is  based  on  interest  collected  for 
her  account  and  cash  received  on  principal 
of  notes  and  the  securities  for  her  use,  was 
fully  paid,  discharged,  and  settled  by  Ed- 
ward Martin  in  bis  lifetime,  and  that  there 
is  nothing  whatever  due  on  these  accounts 
from  the  estate  of  Edward  Martin  to  the 
claimant  These  findings  we  think  conclu- 
sive upon  this  court  In  Caywood  v.  Farrell, 
supra,  the  finding  was  that  Farrell  was  not 
indebted  in  any  sum  to  said  James  Caywood, 
'vrhich  finding  was  held  sufficient  and  conclu- 
sive upon  this  court. 

We  are  of  the  opinion  the  finding  of  facts 
of  the  Appellate  Court  contains  all  the  ulti- 
mate controlling  facts  In  the  case,  and  Is 
binding  upon  this  court,  and  bars  the  plaintiff 
in  error's  action  upon  said  checks  and  ac- 
count. The  judgment  of  the  Appellate  Court 
will  therefore  be  affirmed. 

Judgment  affirmed. 


(212  lU.  2(8) 

SmCKT.E-HARRISON  ft  HOWARD  IRON 
CO.  V.  BECK.» 

(Supreme  Court  of  Illinois.    Oct  24,  1904.) 

MASTEB  AND  BBBVANT— INJTJBIES  TO  BBBVANT— 
DANOEBOUB  HACHIKEBT— DUTT  TO  WABN— 
I'BOXIUATB  CAUSE-rFELLOW  SEBVANTS-^TBIAI. 
— QUESTIONS  FOB  JUBT— INSTBtTCTIONS. 

1.  In  an  action  for  injuries  to  a  servant  by 
beine  canebt  In  the  cogwheels  of  a  crane,  wheth- 
er pfaintiiF  was  in  the  exercise  of  due  care,  and 
whether  the  danger  which  resulted  in  the  injury 
was  hidden  or  obvious,  were  for  the  jury, 

2.  Where  ]pIaintiS  had  been  directed  to  assist 
C.  in  operating  a  crane  in  a  steelmill,  and  C, 
having  been  directed  to  teach  plaintiff  the  busi- 
ness of  operating  the  crane,  negligently  started 
the  same  after  plaintiff  had  been  directed,  in 
the  night  to  go  over  the  footboard  or  walk  on 
the  crane  to  obtain  some  oil,  whereby  plaintiff 

'Rehearing  denied  December  9.  1904. 

"  1.  See  Maater  and  Servant,  voL  34,  Cent  Dig.  U 

10S3.  vaea. 


was  injured,  C.'a  act  in  starting  the  crane  was 
that  of  plaintiff's  fellow  servant 

3.  C,  naVing  been  directed  to  teach  plaintiff 
the  operation  of  a  crane  in  a  steelmili,  directed 
plaiuciff.  daring  the  night,  to  go  over  the  foot- 
board of  the  crane  and  call  the  machinist.  The 
machinist,  having  examined  a  part  of  the  crane 
on  a  higher  level  than  the  walk,  directed  plain- 
tiff to  get  some  oil,  whereupon  plaintiff  started 
to  go  down  a  ladder  leading  to  the  operating 
cage  of  the  crane,  and,  in  the  darkness,  one  of 
his  feet  was  caught  in  the  cogwheels  on  the 
crane  being  suddenly  started  by  C.  Plaintiff 
had  no  knowledge  of  the  existence  of  the  cog- 
wheels, and  couid  not  see  them,  on  account  of 
the  darkness.  Beld,  that  the  proximate  cause 
of  the  injury  was  defendant's  failure  to  ac- 
quaint plaintiff  with  the  existence  and  location 
of  the  cogwheels,  and  not  the  act  of  plaintitTs 
fellow  servant,  C,  in  starting  the  crane. 

4.  Where  the  danger  from  certain  cogwheels 
attached  to  a  crane  in  a  steelmili  could  not  be 
perceived  by  plaintiff  on  account  of  the  dark- 
ness, whether  it  was  defendant's  duty  to  point 
out  such  danger  to  plaintiff  was  for  the  jury. 

5.  Where  the  court  charged  that  it  was  plain- 
tiff's duty  to  take  ordinary  care  to  learn  the 
dangers  of  his  employment,  and  that  he  was 
required  to  inform  himself,  and  was  bound  to 
take  notice  of  the  ordinary  operation  of  fa- 
miliar natural  laws,  and  to  govern  himself  ac- 
cordingly, and  if  he  failed  to  do  this  be  assumed 
the  risk,  and  could  not  recover  if  he  was  in- 
jured OS  the  result  of  his  failure  to  see  what 
was  apparent  to  any  person  using  his  eyes,  a 
further  instruction  that  it  was  defendant's  duty 
to  explain  to  plaintiff  the  dangers  of  the  busi- 
ness was  not  objectionable  on  the  ground  that 
it  impliedly  required  defendant  to  point  out 
obvious  dangers. 

6.  It  was  not  error  for  the  court  to_  refuse  a 
requested  instruction  where  the  proposition  con- 
tained therein  was  embodied  in  another  instruc- 
tion given. 

Appeal  from  Appellate  Court  Fourth  Dis- 
trict 

Action  by  Joseph  Beck  against  the  Shlckle- 
Harrlson  &  Howard  Iron  Company.  From 
a  judgment  In  favor  of  plaintltF,  affirmed  by 
the  Appellate  Court  defendant  appeals.  Af- 
firmed. 

Appellant  a  corporation,  was  engaged  in 
manufacturing  steel  and  Iron  at  East  St. 
Louis,  111.  It  has  In  use  for  moving  heavy 
articles  a  machine  called  a  "crane."  A  crane 
is  composed  in  part  of  two  large  steel  girders 
extending  entirely  across  the  room  In  which 
it  is  situated.  On  each  side  of  the  room  the 
ends  of  the  grirders  rest  on  wheels  on  an  ele- 
vated track  at  a  height  of  from  20  to  25  feet 
above  the  ground.  The  tracks  are  support- 
ed by  steel  columns.  The  two  girders  arc 
about  5  feet  apart.  On  top  of  these  two  gird- 
ers is  another  track,  and  on  this  track  is  the 
hoist  of  the  crane,  referred  to  in  the  evidence 
as  the  "break,"  "heavy  hoist"  and  "auxilia- 
ry drum,"  which  runs  back  and  forth  across 
the  room.  The  motive  itower  of  the  crane 
is  electricity.  The  crane  moving  in  this  case 
east  and  west  on  the  track  above  the  col- 
umns, and  the  hoist  moving  north  and  south 
lengthwise  of  the  girders,  makes  It  possible 
for  the  craneman  to  drop  his  hoist  at  any 
place  in  the  room.  The  wheels  on  which  the 
crane  rests  have  a  plain  running  surface  on 
the  Inside,  similar  to  a  car  wheel.  The  cog- 
wheels which  connect  with  the  line  shaft 
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that  operatn  Hie  wheels  are  bolted  to,  and 
are  on  the  outside  of,  the  wheels  on  which 
the  crane  reats,  making  It  a  double  wheel. 
The  crane  la  operated  from  a  cage  which  Is 
bung  from  the  girders,  and  Is  immediately 
In  front  of  the  cogwheels. 

At  the  time  of  the  Injury,  March  19,  1901, 
appellee  had  been  In  the  employ  of  appellant 
for  12  or  18  months.  During  that  time  he 
worked  as  a  gasmaker,  then  In  the  chipping 
^epartinent,  In  the  annealing  room,  and  as 
a  machinist's  helper  in  and  about  the  shops. 
On  Monday  evening,  March  17,  1901,  he  was 
directed  by  the  foreman  of  the  machine  de- 
partment to  service  with  Oonnelly,  a  crane- 
man  in  ctiarge  of  one  of  the  cranes,  for'tlie 
express  purpose  of  having  Connelly  instruct 
him  in  the  use  and  operation  of  the  crane, 
that  he  might  learn  and  become  fitted  for 
ttiat  service.  Pending  such  training  or  ap- 
prenticeship, appellee  was  under  the  control 
and  direction  of  Connelly.  His  work  vras 
from  6  o'clock  In  the  evening  until  7  the 
next  morning.  About  two  o'clock  of  the  sec- 
ond morning,  while  on  the  crane  above  the 
cage,  appellee's  foot  was  caught  in  the  cog- 
wheels described,  and  received  the  injury 
for  which  this  suit  was  brought 

The  declaration  consista  of  six  counts,  sub- 
stantially the  same  in  formal  allegation  and 
Inducement  The  first  count  alleges  that  on 
the  20th  day  of  March,  A.  D.  1901,  at  coun- 
ty of  St  Clair,  state  of  Illinois,  the  defend- 
ant owned  and  operated  a  certain  steel 
plant;  that  the  plaintiff  was  in  tlw  employ 
of  the  defendant  and  had  been  for  18 
months  prior  to  said  date,  as  a  laborer  in 
and  around  the  several  different  departments 
In  said  plant;  that  on  the  date  aforesaid  the 
defendant  undertook  to  instruct  him  how  to 
operate  a  certain  machine  known  as  a 
"crane,"  which  machine  was  used  by  the 
defendant  in  its  said  plant  to  carry  heavy 
articles  of  steel  from  place  to  place;  that  the 
plaintiff  was  ignorant;  of  the  working  of  the 
'  machine  and  the  construction  and  operation 
of  the  same,  and  that  it  was  the  duty  of 
defendant  to  Instruct  plaintiff  in  what  man- 
ner said  machine  was  oi>erated,  and  to  in- 
struct and  show  him  the  danger  in  operat- 
ing said  machine,  but  contrary  to  its  duty  in 
this  regard,  the  defendant  carelessly  and 
negligently  failed  and  omitted  to  point  out 
and  discover  to  the  plaintiff  the  dangerous 
parts  of  the  machine,  and  omitted  to  warn 
plalntUf  that  there  was  danger  in  operation 
thereof,  and  negligently  allowed  the  plain- 
tiff to  remain  around  said  machine,  engaged 
In  trying  to  ascertain  the  nature  and  work- 
ing thereof,  until  he  was  injured;  that  on 
the  day  aforesaid,  while  he  was  on  said  ma- 
chine under  and  by  directions  of  the  defend- 
ant he  undertook  to  climb  down  off  said 
machine  for  the  purpose  of  procuring  an  oil 
can  to  be  by  the  defendant  used  in  oiling 
•aid  machine,  and  while  in  the  exercise  of 
due  care,  and  without  knowledge  of  any  dan- 
ger, and  without  knowledge  of  the  make- 


up of  said  machine,  or  that  the  same  had 
an  uncovered  cog  in  which  he  might  be  in- 
jured, while  getting  down,  his  right  foot  was 
caught  tn  the  uncovered  cog,  the  side  of  his 
foot  was  crushed,  and  the  foot  permanently 
injured;  that  he  was  ordered  by  the  fore- 
man in  cliarge  of  said  madiine  to  go  after 
the  oil  can;  that  be  had  no  knowledge  of  any 
danger  in  attempting  to  desooid  from  said 
machine;  that  the  defendant  had  such  knowl- 
edge; that  on  account  of  the  injury  to  plain- 
tiff, he  was  compelled  to  remain  In  a  hos- 
pital four  months,  and  that  he  has  laid  out 
and  expended  the  sum  of  |100  In  trying  to 
heal  his  Injuries — to  his  damage  in  the  sum 
of  $1,909.  The  second  count  charges  negli- 
gence of  the  defendant  in  falling  to  provide 
sufficient  light;  the  ttdrd.  in  falling  to  In- 
struct the  plaintiff  or  warn  him  of  dangers, 
and  to  provide  sufficient  light;  the  fourth  ts 
based  .upon  the  negligence  of  the  foreman, 
Connelly,  in  allowing  plaintiff  to  descend 
from  the  machine,  and,  while  he  was  thus 
exposed,  negligently  causing  the  machine  to 
move;  the  fifth  alleges  negligence  of  Con- 
'nelly  in  moving  the  machine  without  notice 
to  the  plaintiff;  and  the  sixth  count  alleges 
negligence  In  falling  to  have  the  cogwheels 
properly  and  safely  guarded.  To  this  dec- 
laration defendant  pleaded  the  general  Is- 
sue. The  case  was  tried  by  Jury.  At  the 
close  of  plaintiff's  evidence,  and  again  at 
the  close  of  all  the  evidence,  defendant  mov- 
ed the  court  for  a  peremptory  instruction  to 
the  jut7  to  find  defendant  not  guilty.  The 
motion  was  denied  and  the  instruction  re- 
fused in  each  Instance.  The  Jury  returned  a 
verdict  for  the  plaintiff  for  $1,000  damages. 
A  Judgment  was  entered  on  this  verdict 
which  has  been  affirmed  by  the  Appellate 
Oourt  for  the  Fourth  District  and  the  rec- 
ord is  brought  here  by  appeal. 

The  foregoing  statement  of  the  facts  is 
taken  almost  wholly  from  the  opinion  of  the 
Appellate  Court  in  this  cause. 

Wise  &  McNuIty,  for  appellant  Webb  tt 
Webb  and  Dill  &  Wllderman,  for  appellee. 

SCOTT,  J.  (after  stating  the  facte).  It  la 
urged  that  the  court  erred  in  denying  the 
motion  made  at  the  close  of  all  the  evidence 
for  a  peremptory  instruction  in  favor  of  the 
defendant  first,  because  the  master  was  only 
charged  with  the  duty  of  warning  the  serv- 
ant of  the  hidden  dangers  incident  to  his 
employment  and  t)ecause  the  danger  from 
which  the  injury  resulted  in  this  instance 
was  a  plain,  visible,  and  obvious  one;  second, 
because  the  plaintiff  was  guilty  of  contribu- 
tory negligence;  and,  third,  because  tlie 
plaintiff  and  Connelly,  who  was  engaged  in 
operating  the  crane,  and  who  set  the  crane  In 
motion  at  the  time  of  the  accident  were  fel- 
low servants. 

It  appears  from  the  testimony  of  appel- 
lee that  the  foreman  of  the  establishment 
directed  him  to  learn  the  business  of  op- 
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eratliig  tbe  craOe,  and  for  this  pnrpoee  he 
vtm  at  work  under  tho  luper vision  and 
control  of  Connelly.  When  the  necessity  for 
tbe  serrlcea  of  a  nmchlnlat  arose,  Connelly 
directed  tbe  plaintiff  to  go  oyer  the  foot- 
board or  walk  on  the  crane  on  which  they 
were  working  and  call  the  machinist.  For 
this  purpose,  appellee  climbed  np  the  ladder 
leading  from  the  cage  from  which  the  crana 
was  operated  to  the  walk  above  the  cage, 
passed  along  that  walk,  and  called  Doran,  the 
machinist  When  Doran  came,  he  examined 
the  drum,  which  is  a  part  of  the  crane  that  la 
on  a  higher  level  than  the  walk,  and  then  di- 
rected appellee  to  go  and  get  some  oil.  Ap- 
pellee started  to  go  down  tbe  ladder  leading 
to  tbe  cage  for  this  purpose,  and,  as  it  was 
to  dark  that  he  could  not  see  plainly,  he  was 
feeling  bis  way  with  his  foot,  when  the  crane 
was  started,  and  his  foot  caught  in  the  cog- 
wheels, and  the  injury  of  which  he  complains 
was  inflicted.  He  did  not  know  of  the  ex- 
istence of  the  cogwheels,  and  could  not  see 
tliat  they  were  cogwheels,  on  account  of  tbe 
place  not  being  properly  lighted.  Under 
these  circumstances,  it  is  apparent  that  tbe 
question  whether  be  was  in  the  exercise  of 
due  care,  and  whether  the  danger  which  re- 
sulted in  tbe  injury  was  a  hidden  one,  or  one 
that  was  plain  and  obvious,  were  qnestiona 
of  fact  to  be  determined  by  tbe  Jury. 

We  are  inclined  to  tbe  view  that  the  act 
of  Connelly  in  starting  the  crane  while  ap- 
pellee was  on  tb<>  walk  was  the  act  of  a  fel- 
k>w  servant,  but  that  was  not  the  prexlmate 
cause  of  the  acldent  Had  appellee  known 
of  the  existence  of  tbe  cogwheels  and  the 
danger  therefrom,  tbe  exercise  of  due  care 
on  bis  part  would  have  avoided  the  injury 
which  be  received,  notwithstanding  tbe  crane 
was  started,  under  tbe.  circumstances  shown 
by  the  evidence  in  this  case.  Tbe  proximate 
cause  of  the  injury  was  tbe  failure  of  tbe  de- 
fendant to  acquaint  appellee  with  the  ex- 
istence and  location  of  the  cogwheels.  Had 
the  place  where  the  cogwheels  were  located 
been  properly  lighted,  it  is  apparent  that 
their  existence  and  the  risk  attendant  upon 
stepping  near  them  while  the  crane  was  in 
operation  would  have  been  so  obvious  to  a 
man  of  ordinary  intelligence  that  no  duty  of 
pointing  out  tbe  same  would  have  rested  up- 
on tbe  defendant  But  it  appears  from  the 
testimony  of  the  appellee  that  he  could  not 
perceive  the  wheels  on  account  of  tbe  dark- 
ness, and  it  was  therefore  a  question  for  the 
jury  whether  facts  existed  which  made  it  tbe 
duty  of  defendant  to  point  the  same  out  to 
him.  Tbe  evidence  most  favorable  to  ap- 
pellee, whicb  is  all  that  we  can  consider  in 
dlsp<Msing  of  this  assignment  of  error,  with 
tbe  reasonable  inferences  to  be  drawn  there- 
from, tended  to  establish  negligence  on  tbe 
part  of  tlM  master  In  falling  to  warm  tbe 


servant  of  the  danger  whicb  resulted  in  tbe 
injnry  complained  of,  and  thtf  motion  for  a 
peremptory  instruction  was  properly  denied. 
In  tbe  light  of  the  evidence  for  appellee,  the 
risk  was  a  special  one,  which  was  not  obvl- 
oua  or  patent  and  of  which  tbe  servant  was 
not  cognizant,  and  it  was  therefore  tbe  duty 
of  tbe  master  to  notify  him  of  the  existence 
thereof.  United  States  Boiling  Stock  Co.  v. 
Wilder,  116  111.  100,  6  N.  H.  92;  Chicago  & 
Alton  BaUway  Co.  ▼.  Bell,  209  Ul.  25,  TO  N. 
B.  754. 

Complaint  la  made  of  the  action  of  the 
court  in  giving  instruction  No.  4  requested  by 
appellee.  This  instruction  advised  tbe  jury 
that  it  was  tbe  duty  of  tbe  d^endant  "to 
explain  to  the  plaintiff  tbe  dangers  of  said 
business,"  and  the  only  objection  made  to  tbe 
instruction  worthy  of  consideration  is  that  it 
was  not  necessary  for  tbe  defendant  to  point 
out  obvious  and  patent  dangers.  An  instruc- 
tion given  on  tbe  part  of  the  defendant 
which,  as  abstracted,  bears  no  number,  ad- 
vised tbe  jury  that  It  was  tbe  duty  of  the 
plaintiff  to  take  ordinary  care  to  learn  the 
dangers  of  bis  employmept  and  that  be  was 
required  "to  Inform  himsdf,  and  was  bound 
to  take  notice  of  the  ordinary  operation  of 
familiar  natural  laws  and  to  govern  himself 
accordingly,  and  that  if  be  failed  to  do  this, 
the  risk  was  bis  own,"  and  that  if  the  plain- 
tiff was  iDJured  as  a  result  of  his  failure  to 
see  what  was  apparent  and  open  to  any  per- 
son using  bis  eyes,  be  could  not  recover. 
We  tbink  tbe  two  instructions,  taken  togeth- 
er, correctly  state  the  law,  and  the  objection 
is  therefore  without  merit  Wenona  Coal 
Co.  r.  Holmqnlst  152  IlL  581,  88  N.  B.  946; 
Beldler  v.  King.  209  111.  302,  70  N.  B.  763. 

It  is  then  contended  that  the  court  erred  in 
refusing  instructions  numbered  8  and  4  asked 
by  the  defendant  -  Tbe  third  rests  on  the  hy- 
pothesis "that  tbe  plaintiff  vohintarlly  went 
to  work  to  repair  tbe  crane."  There  la  noth- 
ing in  tbe  evidence  upon  which  to  base  such 
an  instruction.  Tbe  plaintiff's  testimony  was 
that  he  was  traveling  over  tbe  crane,  en- 
gaged in  doing  an  errand.  Appellant's  evi- 
dence indicates  that  he  climbed  out  of  tbe 
cage  and  upon  tbe  walk  through  mere  cnrlosi- 
ty.  There  was  no  evidence  whatever  that 
he  "went  to  work  to  repair  the  crane." 

Defendant's  refused  instruction  nnmbered 
4,  in  substance,  la  that  If  tbe  risk  was  one 
which,  under  the  law,  would  be  held  to  be  an ' 
OMumed  riak.  It  was  not  the  duty  of  the  de- 
fendant to  instruct  the  plaintiff  as  to  the 
danger.  Tbe  proposition  contained  In  this 
instmctlon  was  embodied  in  another  given 
on  behalf  of  the  defendant  and  there  was 
therefore  no  error  in  refusing  this  one.  Tbe 
judgment  of  the  Appellate  Court  wlU  be  nf- 
flrmed. 

Jndgment  affirmedi , 
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liANPHBBB  ▼.  CITY  OF  CHICAGO.* 

(Snpreme  Oourt  of  Illinois.    Oct  24,  1904.) 

IrUmCIPAL    CORPOBATIONS— PCBLIO     lUFBOTK- 

1CBNT8 — OBDINANCE — BESOLUTION — VA- 

UDITT — ^BEFOBT  OV  ENOINEEB. 

1.  Hurd'g  Rey.  St.  1003,  c.  24.  par.  618,  pro- 
Tides  that  an  estimate  of  tlie  cost  of  a  public 
improvement  shall  be  mads  in  writing  b;  the 
engineer,  over  his  signature,  which  shall  be  item- 
ized and  made  a  part  of  the  record  of  the  first 
resolution.  Held,  that  where  the  estimate  of 
the  engineer  was  made  a  part  of  the  record  of 
the  resolution  by  redtinc  the  same  therein  in 
full,  with  the  exception  of  the  preamble  and  the 
engineer's  signature,  it  was  sufficient;  the  in- 
formation as  to  the  description  of  the  Improve- 
ment,  etc.,  contained  in  the  preamble,  being  ail 
contained  in  the  record  of  the  resolution,  and 
the  resolution  reciting  that  the  estimate  was 
made  by  the  engineer. 

2.  Local  Improvement  Act  1807,  {  10  (Laws 
1807,  p.  105},  provided  that  the  engineer's  esti- 
mate,  as  well  as  the  certificate  thereof  presented 
to  the  city  council  with  the  ordinance  providing 
for  the  improvement,  should  contain  the  item 
"lawful  expenses  attending  the  same" ;  but  such 
law  was  amended  by  Hnrd's  Rev.  St  1903,  c. 
24,  par.  600,  providing  that  the  expenses  attend- 
ing a  special  assessment  proceeding  shall  be 
paid  by  cities  from  their  general  funds.  Held, 
that  It  is  not  necessary  to  include  the  cost  of 
the  assessment  in  the  engineer's  estimate  of  the 
cost  of  improvement  or  the  certificate  of  such 
estimate. 

&  Local  Improvement  Act  |  7  (Hunfa  Rev. 
St  1003,  p.  392,  c.  24),  provides  that  the  notice 
of  the  public  hearing  on  proceedings  for  a  pub- 
lic improvement  shall  contain  "the  substance  of 
the  resolution  adopted  by  the  board  and  the 
estimate  of  the  cost  of  the  proposed  improve- 
ment" Held,  that  where  the  notice  contained 
the  estimate  of  the  engineer  in  full,  with  the 
exception  of  the  preamble  and  his  signature,  it 
was  sufficient 

4.  Under  Starr  ft  O.  Ann.  St  Snpp.  1002,  pp. 
151-153,  c.  24,  pars.  43,  44,  providing  that  an 
ordinance  providing  for  a  public  improvement 
shall  prescribe  the  extent  nature,  kind,  charac- 
ter, and  estimated  cost  of  the  improvement  thert* 
was  no  variance  l>etween  a  first  resolution  and 
ordinance  merely  becanae  the  first  resolution 
did  not  describe  the  details  of  the  improvement, 
such  as  catch-basins,  etc. 

6.  An  ordinance  for  the  grading  and  paving 
of  a  street  and  providing  for  iron  covers  for 
catch-basins,  weighing  470  pounds  each,  "of  the 
same  size  and  pattern  as  those  used  in  new  work 
by  the  dtv  of  Chicago  during  the  year  1902," 
was  not  objectionable  as  failing  to  describe  the 
natnre,  character,  locality,  and  description  of 
the  improvement 

Appeal  from  Cook  County  Court;  O.  N. 
Carter,  Judge. 

Proceedings  by  the  city  of  Chicago  against 
■Hattie  M.  Lanphere  to  confirm  a  special  as- 
sessment From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

F.  A.  Johnson  and  P.  W.  Becker,  for  appel- 
lant Robert  Redfield  and  William  M.  Pin- 
dell  (Edgar  Bronson  Tolman,  Corp.  Couaael, 
of  coonsel),  for  appellee. 

ELAND,  J.  This  ia  a  proceeding  to  confirm 
a  special  assessment  for  curbing,  grading, 
and  paving  Monroe  avenue  from  the  south 
curb  line  of  Sixtieth  street  to  the  north'  curb 

*Bebeeriiis  denlefl  December  (,  VXH, 


line  of  Sixty-Seventh  streel;  lo  the  dty  of 
Chicago.  Appellaiit  appeared  and  filed  objec- 
tions to  the  confirmation  of  said  assessment 
which  were  overruled,  and  she  has  appealed. 

It  is  first  contended  that  the  estimate  of 
the  engineer  was  not  made  a  part  of  the  rec- 
ord of  the  first  resolution,  inasmuch  as  the 
preamble  and  the  signature  of  the  engineer 
were  omitted  from  the  record  of  said  resolu- 
tion. The  estimate  of  the  engineer  was  made 
a  part  of  the  record  of  the  first  resolutioB 
by  reciting  the  same  therein  in  full.  With  the 
exception  of  the  preamble  thereto  and  the 
engineer's  signature.  This  was  a  substantial 
compliance  with  the  provisions  of  the  stat- 
ute that  "said  board  shall  also  cause  an  es- 
timate of  the  cost  of  such  Improvement 
•  •  •  to  be  made  In  writing  by  the  en- 
gineer of  the  board  •  •  •  over  bis  sig- 
nature, which  shall  be  Itemized  to  the  satis- 
faction of  said  board,  and  which  shall  be 
made  a  part  of  the  record  of  such  resolution.'' 
Hurd's  Rev.  St  1903,  c.  24^  par.  613.  The  re- 
quirements of  the  statute  are  for  the  protec- 
tion of  the  owner  of  property  to  be  assess- 
ed (Blckerdike  t.  City  of  Chicago,  203  111. 
636,  68  N.  B.  161),  and  it  "can  only  be  com- 
plied with  by  Incorporatinj;  tn  the  record 
the  estimate  as  a  part  of  the  record  of  such 
resolution"  (Kilgallen  ▼.  City  of  Chicago,  206 
111.  657,  69  N.  B.  686).  The  information  as  to 
the  description  of  the  Improvement  street  to 
be  improved,  etc.,  contained  in  the  preamble 
to  the  estimate,  was  all  contatoed  In  the  rec- 
ord of  the  resolution  Immediately  preceding 
the  estimate  as  recorded,  and  the  resolution 
recites  that  the  estimate  was  made  'by  the  en- 
gineer. A  substentlal,  and  not  a  literal,  com- 
pliance with  the  statute  la  all  that  was  re- 
quired. In  the  record,  as  made  np,  the  owner 
whose  property  was  sought  to  be  assessed 
could  find  all  the  Information  which  the  stat- 
ute provides  shall  be  given  to  him  to  enable 
him  to  determine  the  character  of  the  im- 
provement and  Its  estimated  cost;  and  the 
fact  that  the  Information  contained  In  the 
preamble  to  the  estimate  was  not  twice  re- 
peated, or  the  engineer's  signature  recorded. 
Is  not  such  a  substantial  deviation  from  the 
requirements  of  the  statute  as  to  avoid  the 
assessment,  and  to  require  the  court  to  refuse 
a  Judgment  of  confirmation. 

It  U  next  contended  that  the  englneet'i 
estimate,  as  well  as  the  certificate  thereof, 
presented  to  the  city  council  with  the  ordi- 
nance providing  for  the  Improvement  did  not 
contein  the  Item  "lawful  expenses  attend- 
ing the  same,"  found  In  section  10  of  the  lo- 
cal improvement  act  of  1897  (Laws  1897,  p. 
106).  That  act  was  amended  In  1901,  and  it 
was  provided  by  the  amendment  (Hurd's 
Rev.  St  1903,  c.  24,  par.  600)  that  the  ex- 
penses attending  a  special  assessment  pro- 
ceedii^  shall  be  paid  by  cities  out  of  their 
general  funds;  and  In  Cage  ▼.  City  of  Chi- 
cago, 106  III  400,  63  N.  E.  184^  and  Thomp- 
son V.  City  of  Chicago,  107  111.  599,  64  N.  K. 
302,  It  was  held  that,  since  the  amendment  of 
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1901,  It  was  eiTor  to  tnelnda  In  the  conflrma- 
tion  Judgment  the  coat  of  making  and  leyying 
the  asseasment.  It  being  nnlawf ul  to  Include 
the  expenses  of  making  and  levying  the  aa- 
seasment  in  the  Judgment  of  confirmation. 
It  waa  not  necessary,  and  would  have  been 
Improper,  to  Include  the  same  In  the  engi- 
neer's estimate  of  the  cost  of  the  Improve- 
ment, or  the  certificate  of  such  estimate  pre- 
sented to  the  dty  council  with  the  ordinanoa 
providing  for  the  improvement. 

The  further  contention  Is  made  that  the 
notice  of  the  public  hearing  Is  defective,  as  It 
did  not  contain  the  estimate  of  the  engineer, 
in  this:  that  the  preamble,  and  the  signature 
of  the  engineer  thereto,  were  omitted  from 
the  notice.  Section  7  of  the  local  Improve- 
ment act  (Hurd's  Rev.  St  1903,  p.  302,  c.  24) 
provides  the  notice  of  the  public  bearing  shall 
contain  "the  substance  of  the  resolution 
adopted  by  the  board  and  the  estimate  of  the 
cost  of  the  proposed  Improvement"  The  no- 
tice contained  the  estimate  of  the  engineer 
In  full,  with  the  exception  of  the  preamble, 
and  the  engineer's  signature.  That  was  suf- 
fldoit  The  statute  does  not  contemplate 
that  the  resolution  and  the  estimate  shall  be 
set  out  in  haic  verba  in  the  notice  of  the 
public  hearing,  but  only  the  substance  there- 
of. That  was  done,  and  the  notice  was  suf- 
flcient 

It  is  also  contended  that  there  is  a  vari- 
ance between  the  first  resolution  and  the  ordi- 
nance, inasmuch  as  the  first  resolution  did 
not  describe  the  details  of  the  improvement 
such  as  catch-basins,  etc.,  whereas  the  ordi- 
nance did.  In  Gage  v.  City  of  Chicago,  207 
111.  56.  69  N.  H.  688,  on  page  60,  207  III.,  page 
B90,  G9  N.  B.,  it  was  said:  "The  resolution 
of  the  board  does  not  specifically  mention  the 
binder  course  of  broken  limestone  or  the 
wearing  surface.  For  this  reason  it  is  urged 
the  improvement  described  in  the  ordinance 
Is  not  that  described  in  the  resolution  of  the 
board.  An  ordinance  must  prescribe  the  na- 
ture, character,  locality,  and  description  of 
the  improvement  It  Is  not  required  that  the 
resolution  shall  prescribe  the  'description  of 
the  improvement'  but  only  the  'extent  na- 
ture, kind,  character  and  estimated  cosf 
thereot  Starr  A  C.  Ann.  St  Supp.  1902,  c:  24, 
pars.  43,  44,  pp.  151-153.  The  resolution  here 
under  consideration  answered  these  require- 
ments of  the  statute,  and  more  minuteness 
In  matter  of  mere  description  in  the  resolu- 
tion was  not  necessary."  There  was,  under 
the  authority  of  tiiat  case,  no  variance  be- 
tween the  resolution  and  the  ordinance. 

The  last  contention  made  is  that  the  ordi- 
nance failed  to  describe  the  nature,  char- 
acter, locality,  and  deacription  of  the  pro- 
posed improvement  The  ordinance  provides 
for  iron  covers  for  the  catch-baalns,  weighing 
470  pounds  each,  "of  the  same  size  and  pat- 
tern as  those  used  in  new  work  by  the  city 
of  Chicago  during  the  year  1902."  There 
were  10  catch-basins,  and  it  is  said,  imder 
the  authority  of  Washburn  ▼.  City  of  Chi- 


cago,  202  lU.  210,  ee  N.  B.  103S,  ♦he  descrip- 
tion of  said  covers  found  in  the  ordinance 
was  tnaufScient  In  the  Washburn  Case  the 
ordinance  provided  for  supply  pipes  and  wa- 
ter hydrants  of  the  "city  of  Chicago  stand- 
ard," and  it  was  held  the  ordinance  failed  to 
properly  describe  the  improvement  The  or^ 
dinance  In  this  case  differs  from  the  ordi- 
nance in  that  case.  Here  reference  is  made 
to  a  specific  object  or  thing,  while  there  no 
object  or  thing  was  referred  to,  but  a  "stand- 
ard," the  existence  of  which  the  court  could 
not  take  notice  of  without  proof.  At  most 
the  ordinance  in  this  case  is  ambiguous. 
The  ambiguity,  however,  is  a  latent  one,  and 
the  ordinance  Is  sufficient  upon  its  face  with- 
out proof  of  the  size  of  the  iron  catch-basin 
covers  in  use  by  the  city  of  Chicago  in  tbe 
new  work  put  in  by  it  in  the  year  1902.  This 
case  is  clearly  distinguisbable  from  the 
Washburn  Case. 

The  Judgment  of  tbe  county  court  wlil  bt 
affirmed. 

Judgment  affirmed. 


(2U  III.  tSS.) 

KIRKWOOD  T.  SMITH  et  al.* 

(Supreme  Court  of  Illinois.     Oct  24,  1904.) 

DXEOS— DEPOsrr  fob   deuvebt  afteb  death 

or  OBANTOB— EVIDENCE. 

1.  A  deed  delivered  to  a  third  person  for  de- 
livery to  the  grantee  after  death  of  the  grantor 
passes  title  to  the  grantee,  though  the  grantor 
retains  control  of  tbe  premises  and  receives  tbe 
profit*  thereof  during  life. 

2.  Evidence  In  a  suit  to  cancel  deeds  for  want 
of  delivery  h«ld  to  sustain  a  finding  of  delivery. 

Appeal  from  Circuit  Court  Vermilioa 
County;   B.  R.  Klmbrough,  Judge. 

Bin  by  Okie  Hanes  Kirkwood  and  others 
against  Diana  Smith  and  others.  From  a 
decree  dismissing  the  bill,  plaintiff  Kirilwood 
appeals.    Affirmed. 

O.  M.  Jones,  for  appellant  B.  Winter  and 
O.  F.  Rearick,  for  appellee. 

BOGGS,  J.  This  vras  a  bill  In  chancery 
filed  by  the  appellant  and  a  number  of  oth- 
ers as  the  bein  at  law  of  Margaret  Bockr 
oven,  deceased.  The  bill  alleged  that  the 
said  deceased,  at  the  time  of  her  death, 
which  occurred  on  the  28th  day  of  January, 
1902,  was  seised  of  the  title  in  fee  to  the 
northwest  quarter  of  section  25,  town  18 
north,  range  11,  west  of  the  second  principal 
meridian,  in  Vermilion  county,  Illinois;  that 
she  died  intestate,  and  that  the  lands  de- 
scended to  the  said  complainants,  as  tbe 
heirs  at  law  of  said  deceased,  as  tenants  la 
common,  and  prayed  for  a  decree  partition- 
ing and  allotting  tbe  same  in  severalty  to 
the  complainants,  according  to  their  several 
alleged  Interests  therein.  The  bill  further 
alleged  that  there  api)eared  of  record  in  the 
recorder's  office  of  Vermilion  county  deeds 

*Rebeaiing  denied  December  %,  lt04. 
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to  the  Beveral  appellees,  purporting  to  convey 
to  them,  respectlTely,  portions  of  said  triict 
of  land;  that  though  said  deeds  had  been 
executed  and  acknowledged  by  said  Margaret 
Bockoven,  deceased,  the  complainants  aver- 
red the  instruments  had  not  been  delivered 
by  the  said  deceased,  nor  accepted  by  the 
grantees  therein,  and  were  for  that  reason 
void;  and  the  bill  prayed  that  the  said  deeds 
should  be  canceled  as  clouds  upon  the  title 
of  the  complainants  In  the  bill.  Answers 
were  filed  to  the  bill  and  replications  to  the 
answers,  and  the  cause  was  referred  to  the 
master  to.  take  and  report  the  proof,  to- 
gether with  his  conclusions  of  law  and  fact 
The  master  reported  the  proof  taken  and  his 
conclusion  that  the  deeds  were  void  for  want 
of  delivery,  and  recommended  they  be  can- 
celed. In  accordance  with  the  prayer  of  the 
bill.  Objections  filed  by  the  appellees  to 
the  findings  and  conclusion  of  the  master 
were  overruled,  and  were,  by  agreement, 
filed  as  exceptions  to  the  report  before  the 
chancellor.  The  chancellor  sustained  the  ex- 
ceptions, and  dismissed  the  bill  for  want  of 
equity.  The  appellant  was  allowed  and  has 
perfected  this  appeal. 

Mrs.  Mary  Bockoven  and  her  husband 
lived  on  the  lauds  in  controversy  as  their 
home  for  many  years.  The  title  in  fee  was 
in  Mrs.  Bockoven.  They  bad  no  children, 
and  she  survived  her  husband  for  a  num- 
ber of  years.  On  November  8,  1897,  some 
years  after  the  death  of  her  husband,  Mrs. 
Bockoven  went  to  the  house  of  Henry  Arndt, 
a  neighbor,  and  caused  one  William  M. 
Sheets,  a  notary  public,  to  come  there  and 
to  prepare  four  deeds  to  convey  portions  of 
the  land  In  question  to  Diana  Smith,  a  niece, 
Margaret  E.  Sprowls  (now  Brown),  and 
Amos  B.  Sprowls,  and  Lydia  Stockton,  a  sis- 
ter, respectively.  The  grantees  Margaret  B. 
and  Amos  B.  Sprowls  were  children  of  a  girl 
who  had  been  raised  by  Mrs.  Bockoven,  but 
who  was  not  a  relative.  The  deeds  each  re- 
cited a  consideration  of  one  dollar  and  love 
and  affection  entertained  by  the  grantor  for 
the  grantees.  She  thereupon  signed  the 
deeds  and  acknowledged  each  of  them  be- 
fore the  said  Sheets  In  his  capacity  as  no- 
tary public,  and  he  attached  bis  certificate 
of  acknowledgment  thereto  In  doe  form  of 
law.  The  deeds  were  also  executed  in  the 
presence  of  Levi  C.  Underwood  and  Henry 
Arndt,  who  attached  their  names  to  the  sev- 
eral deeds  as  witnesses  to  their  execution. 
Mrs.  Bockoven  placed  the  deeds  in  the  pos- 
session of  the  said  Sheets,  to  be  delivered 
by  him  to  the  grantees  after  her  death.  At 
the  same  time  Mrs.  Bockoven  execnted  a 
■will,  by  which  she  disposed  of  her  personal 
property  only,  making  no  reference  in  her 
will  to  the  lands,  and  deposited  the  will 
with  Sheets.  Mr.  Sheets  kept  the  deeds  to 
Diana  Smith,  Margaret  E.  Sprowls,  and 
Amos  B.  Sprowls  in  his  possession  until 
After  the  death  of  Mrs.  Bockoven,  and  then 
delivered  them  to  the  respective  grantees. 


Mrs.  Stockton,  the  grantee  In  fbe  otber  of 
the  four  deeds  which  were  held  by  Sheets, 
died  In  the  early  part  of  the  year  1901,  and 
Mrs.  Bockoven  requested  Mr.  Sheets  to  de- 
liver to  her  the  deed  to  Mrs.  Stockton.  Mr. 
Sheets  compiled  with  that  request,  and  Mrs. 
Bockoven  burned  the  deed,  and  on  the  same 
day  executed  a  deed  for  the  same  premises 
to  Martha  J.  Robinette  (a  sister),  one  of  the 
appellees,  and  delivered  that  deed  to  Mr. 
Sheets.  After  Mrs.  Bockoven's  death  Mr. 
Sheets  delivered  this  deed  to  Mrs.  Robinette;. 
The  heirs  at  law  of  Mrs.  Lydia  Stockton,  de- 
ceased, the  grantee  In  the  deed  that  was 
burned,  have  conveyed  their  Interest  in  the 
land  described  In  the  deed  that  was  burned, 
to  Mrs.  Robinette.  On  the  day  of  tlie  execu- 
tion of  the  deed  by  Mrs.  Bockoven  to  Mrs. 
Robinette,  the  former  also  executed  another 
will  which  affected  only  her  personal  prop- 
erty. This  will  was  also  deposited  with 
Sheets. 

The  contention  of  the  appellant  is  that 
the  grantor,  Mrs.  Bockoven,  did  not  intend  to 
make  an  absolute  disposition  of  her  property 
to  take  effect  irrevocably  after  her  death, 
and  did  not  place  the  deeds  in  the  hands  of 
Mr.  Sheets  with  the  intention  of  relinquish- 
ing all  dominion  and  control  over  them.  The 
transaction  was  a  voluntary  settlement.  In 
snch  cases  there  is  a  greater  presumption 
In  favor  of  delivery  than  in  cases  of  bargain 
and  sale.  Masterson  v.  Cheek,  23  IIL  72; 
Reed  v.  Douthit,  62  111.  348. 

It  appears  from  the  proof  the  deeds  were 
delivered  by  Mrs.  Bockoven  to  Mr.  Sheets 
with  instructions  to  deliver  them  to  the 
grantees  thereof,  respectively,  after  the 
death  of  the  grantor.  This  much  seems  to 
be  conceded  by  appellant,  but  the  argument 
is  that,  before  the  deeds  can  be  regarded  as 
valid  and  efEectual  conveyances,  it  must  be 
found  and  held,  from  the  evidence,  as  a  fact; 
that  Mrs.  Bockoven  intended,  when  she 
parted  with  the  manual  possession  of  the 
deeds,  that  these  instruments  should  pass  ab- 
solutely and  Irrevocably  from  her  control  and 
dominion,  and  that  she  should  have  no  power 
tliereafter  over  the  title  to  the  lands.  That 
It  was  her  Intention  that  the  deeds  should 
remain  in  the  possession  ot  Mr.  Sheets  dur- 
ing her  lifetime,  and  should  at  her  death  be 
handed  by  Mr.  Sheets  to  the  grantees  there- 
in, respectively,  was  readily  to  be  deduced 
from  the  proof,  and  no  rule  of  law  or  evi- 
dence required  further  proof  In  behalf  of 
the  appellees. 

The  appellants  urge  that  subsequent  acts 
of  Mrs.  Bockoven  indicate  she  did  not  un- 
derstand that  she  had  divested  herself  ot  all 
the  right  to  recall  the  deeds,  repossess  her- 
self of  them,  and  make  some  other  disposi- 
tion of  the  land.  These  acts  are  (1)  that 
Mrs.  Bockoven  retained  possession  of  the 
premises  and  enjoyed  the  rents  and  profits 
arising  therefrom  during  her  lifetime;  and 
(2)  that  after  the  death  of  Mrs.  Stockton, 
the  grantee  in  one  of  the  deeds,  the  giuntor, 


Digitized  by 


Google 


in.) 


DEB  ▼.  DOB. 


429 


WxB.  Bockoven,  called  on  Mr.  8be<tB  for,  and 
received,  the  deed  to  Mrs.  Stockton,  destroy* 
ed  the  same,  and  eKecuted  another  deed  par* 
porting  to  convey  the  same  premises  to  Mrs. 
Robinette.  If  Mn.  Bockoven  placed  the 
■deeds  In  the  hands  of  Mr.  Sheets  to  be  de- 
livered by  him  to  the  grantees  after  her 
death,  and  without  reserving  the  right  to  re- 
call or  revoke,  the  delivery  was  etfectnal  and 
-complete.  Bogan  v.  Swearlngen,  109  111. 
454.  65  N.  E.  426.  The  fact  the  deeds  were 
not  to  be  delivered  or  recorded  nntll  after 
the  death  of  the  grantor  did  not  affect  the 
delivery.  Kelly  v.  Parker,  181  111.  49,  54  M. 
IS.  615; '  Bogan  y.  Swearlngen,  supra.  Nor 
did  ttie  fact  that  the  grantor  was  entitled  to 
and  enjoyed  the  rents  and  use  of  the  land 
-during  her  lifetime  render  the  conveyance 
but  a  testamentary  disposition  of  the  land, 
or  In  any  manner  alTect  the  delivery  of  the 
deeds.  Bogan  v.  Swearlngen,  supra.  Such 
use  and  enjoyment  of  the  land  were  con- 
sistent with  the  plan  and  scheme  of  Hbe  set- 
tlement of  the  property  of  the  grantor,  and 
bad  no  efficacy  to  establish  that  she  had  not 
parted  with  all  dominion  oVer  the  deeds  and 
-over  the  title  to  the  lands.  If  the  delivery 
was  complete  the  grantor  could  not  destroy 
the  effect  of  her  act  and  reinvest  herself 
with  the  title  by  procuring  the  deed  to  be 
returned  to  her  possession.  Munro  v.  Bowles, 
1S7  III.  346,  58  N.  E.  SSI,  54  L.  R.  A. 
865;  3  Washburn,  Real  Property,  2166.  Mrs. 
Stockton  died  during  the  lifetime  of  the 
{Trantor  and  without  having  knowledge  that 
the  deed  to  her  had  been  executed  and  placed 
in  the  bands  of  Sheets,  to  be  delivered  to  her 
after  the  death  of  the  grantor,  Mrs.  Bock- 
■oven.  But  It  Is  unnecessary  to  determine 
whether  acceptance  by  her  Is  to  be  presumed, 
for  the  reason  that  if  such  presumption  does 
■not  arise,  and  the  conveyance  Is  to  be  deemed 
Inoperative  for  the  want  of  acceptance,  then 
the  title  would  pass  to  Mrs.  Robinette  by 
the  deed  made  by  Mrs.  Bockoven  after  the 
-death  of  Mrs.  Stockton.  If  acceptance  by 
Mrs.  Stockton  Is  to  be  presumed  because  the 
grant  was  purely  beneficial  and  that  the  title 
therefore  passed  to  her,  such  title  descended 
to  her  heirs  at  law  and  passed  from  them 
to  Mrs.  Robinette  by  deeds  executed  by 
-such  heirs  to  her.  In  any  event,  the  appel- 
lant and  her  co-complainants  had  no  title 
In  the  lands,  and  the  bill  was  properly  dis- 
missed. The  decree  of  the  circuit .  court  is 
.correct  and  it  Is  affirmed. 
Decree  affirmed. 

(US  lU.  138) 

DEB  V.  DEE  et  a!.* 
(Snpreme  Oonrt  of  Illinois.    Oct  24,  1904.) 

-WTLXS— CONSTRUCTION  —  VESTEO   BEMAINDEB  — 

TBUSrr— OI.AU8E8 — BEPUONANOT— 

PABTITION. 

1.  Testator  left  his  wife  and  11  children  liv- 
ing on  his  form,  which  was  not  fully  paid  for; 
«nd  his  will  provided  that  the  wife  should  have 

*B«b«ulng  denied  Dacembar  t.  UOi. 


,  all  the  property  duriac  her  life,  or  as  long  as 
•he  should  remain  a  widow,  "to  receive  all  the 
rents  and  profits  thereof  for  the  benefit  of  my 
family,"  and  that  at  her  decease  It  should  be 
divided  among  the  dhildren:  wad  the  wife  and 
one  of  the  sons  were  appointed  executrix  and 
executor.  Held,  that  testator's  intention  was 
that  the  wife  should  use  the  Income  from  the 

rperty  as  her  discretion  directed  for  the  bene- 
of  all  the  children  as  long  as  they,  continued 
members  of  that  honsehold,  and  the  will  did  not 
create  a  trust,  with  the  wife  and  children  as 
equal  beneficiaries,  each  taking  a  one-twelftii 
part 

2.  Testator's  win,  provided  that,  as  soon  as 
the  farm  on  which'  he  resided  should  he  paid 
I  for,  the  widow  and  executrix  should  purchase 
80  acres  of  land  for  one  of  testator's  sous,  to 
be  paid  for  out  of  the  proceeds  of  all  the  land 
owned  at  that  time,  provided  that,  in  case  the 
wife  should  die  before  testator's  farm  should  be 
fully  paid  for,  then  such  son  was  to  have  a 
certain  specified  tract  HeM,  that  such  pro- 
vision was  not  void  for  uncertainty  because  of 
the  fact  that  it  did  not  fix  the  price  or  location 
of  the  land  to  be  purchased ;  it  being  the  duty 
of  the  widow  to  purchase  and  have  conveyed,  to 
the  son  an  80-acre  tract  of  the  same  vaiu6  as 
the  one  specifically  described. 

S.  The  second  clause  of  a  will  gave  all  .tes- 
tator's property  to  his  wife,  to  her  use  dipring 
her  life,  and  to  receive  the  repts  and  promts  for 
the  benefit  of  testator's  family.  By  the  third 
clause  it  was  directed  that,  as  soon  as  the  farm 
on  which  testator  then  resided  should  be  paid 
for,  the  widow  and  executrix  should  purchase 
80  acres  of  land  for  one  of  the'  sons,  to  be  paid 
for  out  of  the  proceeds  of  all  the  land  owned 
at  the  time,  provided  that  if  the  wife  should 
die  before  tlie  son,  the  son  should  have  a  certain 
specified  tract ;  and  the  fourth  clause  provided 
that  on  the  death  of  the  wife,  all  the  property 
should  be  divided  between  the  children.  Held, 
that  the  third  clause  was  not  void  on  the  ground 
of  repugnancy,  since,  so  far  as  the  -rents  and 
profits  were  concerned,  this  clause  was  a  charge 
on  them,  and,  in  case  of  the  death  of  the  widow 
before  payment  for  testator's  farm,  the  son  was 
to  have  a  specified  tract  excepted  from  the  oper- 
ation of  the  fourth  clause,  under  the  rule  that 
general  provisions  in  a  will  must  give  way  to  a 
specific  one. 

4.  Where  testator's  will  gave  his  wife  all  his 
property  to  her  use  during  her  life,  or  as  long 
as  she  should  remain  a  widow,  to  receive  all 
the  rents  and  profits  for  the  benefit  of  testntor'H 
family,  and  at  her  decease  it  was  to  be  divided 
amcng  testator's  children,  the  remainder  taken 
by  the  children  vested  at  the  death  of  testator. 

5.  AVhere  testator's  will  gave  his  wife  all  his 
property  to  her  use  during  her  life  or  widow- 
hood, to  receive  all  the  rents  and  profits  thereof 
for  the  benefit  of  his  family,  and  at  her  decease 
to  be  divided  among  bis  children,  the  language 
of  the  will  was  an  express  condition  against 
partition  prior  to  the  extinguishment  of  the  par- 
ticular estate  of  the  widow. 

6.  Where  testator's  will  gave  his  wife  all  his 
property  to  her  use  during  her  life  or  widow- 
hood, and  on  her  death  to  be  divided  among  htn 
children,  in  case  of  her  marriage,  the  estate  of 
the  children  would  take  e£fect  in  possession,  and 
entitle  them  to  partition. 

7.  Where  testator's  will  gave  his  wife  all  his 
property,  real  and  personal,  to  her  use  durinc 
her  life  or  widowhood,  and  at  her  decease  to  he 
divided  among  his  children,  the  widow  having 
sold  personal  property  and  invested  the  pro- 
ceeds in  real  estate,  the  title  should  have  been 
placed  In  her  for  life,  or  as  long  as  she  remained 
the  widow  of  testator,  with  remainder  to  those 
entitled  under  the  will,  and  the  taking  of  title 
in  herself  and  one  of  the  children  was  unau- 
thorized. 

Appeal  from  Circuit  Court  McLean  Coun- 
ty; 0.  D.  Myers,  Judge. 
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Soft  bj  John  Dm  against  Hanorali  Dev 
and  othem  .  From  ■  decree  In  faror  of  de- 
fandanti,  complainant  appeala.    Rerened. 

D.  D.  Donahue,  H,  If.  Ifnrray,  Fleming, 
lYowbildge  ft  Oglevee^  and  H.  U.  Fleming, 
for  appellant  Bany  ft  Morrisaey,  for  ap- 
pellee Honorab  Dee.  LUUrd  ft  WllUam^ 
for  otlier  appellees. 

SCOTT,  J.  The  bill  herein  represents  tiiat 
Patrick  Dee  died  on  August  15,  1889;  that 
he  left  snrrlTlng  him  Hanorah  Dee,  his  wife, 
and  eleven  children;  that  four  of  those  chil- 
dren have  since  deceased,  leaving  no  de- 
■eendanta.  One  of  them,  who  was  a  daugh- 
tw,  however,  bad  married  and  died  without 
descendants,  but  her  husband  survived. 
John  Dee,  complainant  in  the  bill  and  appel- 
lant here.  Is  one  of  the  surviving  children 
•f  Patrick  Dee,  and  the  other  children  who 
anrrlve  and  Hanorah  Dee,  the  widow,  are 
defendants  In  the  bill  and  appellees. 

It  appears  from  the  bill  that  Patrick  Dee 
left  a  last  will  and  testament,  which  was 
probated  September  18,  1889,  In  McLean 
comity,  which,  omitting  formal  parts,  la  as 
follows: 

"First  I  wni  and  direct  that  all  my  )ust 
debts  and  funeral  expenses  be  paid  In  full. 

"Second.  I  give  and  bequeath  to  my  be- 
loved wife,  Hanorah  Dee  all  of  my  property, 
both  real  and  personal  to  her  use  during 
her  life  or  as  long  as  she  shall  remain  my 
widow  to  receive  all  the  rents  and  profits 
thereof  for  the  benefit  of  my  family,  and  at 
her  decease  to  be  divided  as  follows,  to  wit: 

"Third.  I  will  and  direct  that  as  soon  as 
the  farm  on  which  I  now  reside,  known  aa 
the  Jennings  farm  Is  paid  for,  my  said  wife 
■hall  purchase  eighty  (80)  acres  of  land  for 
my  son  WUUam  Dee  to  be  paid  for  out  of 
the  proceeds  of  all  the  land  owned  at  the 
time:  Provided,  If  my  said  wife  should  die 
before  the  said  Jennings  farm  Is  fully  paid 
for,  then  and  In  that  case  the  said  William 
Dee  Is  to  have  the  eighty  (80)  acres  on  which 
I  now  reside  being  the  west  half  of  the 
■ontbwest  quarter  (S.  W.  m  of  sectlpn  No. 
four  (4)  township  twenty-three  (23)  north 
range  four  W  cut  of  the  Srd  P.  M. 

"Fourth.  I  will  and  direct  that  after  the 
decease  of  my  said  wife,  Hanorah  Dee  all 
my  property  both  real  and  personal  shall  be 
divided  between  all  of  my  children,  both 
boys  and  girls  equally,  share  and  share 
•like." 

The  fifth  clause  appointed  the  wife  and 
William,  one  of  the  sons,  executrix  and  exec- 
ntor.  but  they  did  not  qualify. 

The  bill  further  alleges  that  the  testator 
left  DOl  acres  of  land  and  $4,000  worth  of 
personal  property;  that  by  the  will  Hanorah 
Dee  was  created  a  trustee  to  collect  the 
rents  and  profits  and  the  income  of  the  per- 
sonal property  during  life  or  widowhood, 
and  that  each  of  the  children  and  the  wife 
was  given  a  one-twelfth  port  of  the  income^ 


nots,  and  profits,  as  beneOdarlea  of  tbe 
trust;  that  she  accepted  the  tinst  and  that 
she  has  disposed  of  the  $4,000  worth  of  per- 
sonal property  without  accounting'  for  the 
same;  that  Hanorah  Dee  has  purchased  230 
acres  of  land  and  a  certain  lot  in  the  city  of 
Bloomington  with  the  rents  and  profits  of 
the  land  and  the  proceeds  of  the  sale  of  the 
personal  property  received  by  her,  and  tbat 
the  title  has  been  taken  by  her  in  her  na.ine 
and  In  the  name  of  William  Dee,  but  tliat 
these  lands  in  equity  belong  to  the  complain- 
ant and  the  other  beneficiaries;  that  the  fee 
In  remainder  to  the  real  estate  of  which 
Patrick  Dee  died  seised  passed  to.hla  cbJl- 
dren  In  equal  parts,  and  that  Hanorah  Dee 
and  each  of  the  children  was  entitled  to  a 
one-twelfth  part  of  the  land  purchased  by 
Hanorah  Dee,  with  the  rents  and  profits,  and 
that  each  of  the  children  was  entitled  to  a 
one-eleventh  part  of  the  land  purchased  with 
the  proceeds  arising  from  the  sale  of  tbe 
personal  property— and  sets  out  the  Interests 
Inherited  by  Hanorah  Dee  and  Oie  surviving 
children  of  Patrick  Dee  from  tbe  deceased 
children,  and  the  Interest  Inherited  by  tbe 
husband  of  tbe  deceased  daughter,  and  prays 
that  the  deeds  to  the  230  acres  of  land  and 
the  lot  In  Bloomington  may  be  set  aside, 
and  the  rights  and  equities  of  the  parties 
declared  In  those  lands;  that  an  account  of 
the  rents  and  profits  may  be  had;  that  parti- 
tion may  be  had  of  all  the  lands  mentioned 
m  the  bill  In  accordance  with  the  rights  of 
the  parties  as  therein  stated,  and  for  general 
relief. 

Certain  of  the  children  who  were  made  de- 
fendants appeared  and  demurred  to  the  Mil, 
and  stated  special  reasons:  First  because 
complainant  is  not  entitled  to  partition  until 
the  death  or  marriage  of  Hanorah  Dee;  sec- 
ond, that  while  hanorah  Dee  is  trustee  tbe 
funds  are  to  be  accumulated  until  her  deatb 
or  remarriage.  Hanorah  Dee  also  demorred, 
setting  up  specially  the  following  ground? 
of  demurrer:  First,  no  partition  can  be  had 
until  tbe  death  of  Hanorah  Dee;  second,  the- 
win  does  not  make  Hanorah  Dee  a  tmstee- 
third,  the  rents  and  profits  belong  to  Hano- 
rah Dee  in  her  own  right;  fourth,  complain- 
ant has  no  Interest  in  the  real  estate  par- 
chased  by  Hanorah  Dee. 

Thereupon  complainant  obtained  leave  tO' 
amend  the  bill  and  'to  file  a  supplemental  bill. 
By  the  amended  bill  It  Is  stated  that  the 
mortgage  on  the  land  owned  by  Patrick  Dee 
at  the  time  of  his  death  has  been  fully  paid; 
that  Hanorah  Dee,  from  the  rents  and  profits 
of  said  land,  purchased  80  acres  of  land  for 
William  Dee,  which  was  conveyed  to  him, 
but  that  tbe  third  clause  of  the  will  Is  void 
for  repugnancy  and  uncertainty,  and  that 
said  William  Dee  acquired  no  right  to  the  SO 
acres  of  land;  that  the  price  of  that  land 
and  tbe  amount  paid  In  satisfying  the  mort- 
gage are  less  than  $10,000,  and  that  the  In- 
come received  by  Hanornh  Dee  from  the 
lands  left  by  Patrick  Dee  amounted  to  $C5.- 
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000  over  and  above  the  sums  expended  In 
purchasing  the  80  acres  and  paying  the  mort- 
gage debt;  that  each  o(  the  11  children  re- 
ceived by  the  fourth  danae  of  the  will  the 
same  estate  as  they  wonld  receive  under  the 
laws  of  descent,  and  that  the  fourth  clause 
of  the  will  was  void;  that  all  of  the  children 
have  reached  their  majority;  that  Hanorah 
Dee  and  all  the  children  of  Patrick  Dee  lived 
on  bis  said  land  at  the  time  of  bis  said  death, 
but  that  none  of  them  now  live  on  any  of 
such  land;  that  Hanorah  Dee  resides  tn 
Bloomington,  111.,  and  the  children  have  be- 
come separated;  that  the  active  duties  im- 
posed on  Hanorah  Dee  as  trustee  have  ceas- 
ed; that  each  of  the  beneflclaries  is  capable 
of  attending  to  his  own  affairs,  and  the  trust 
Is  now  void.  The  supplemental  bill  states 
that  Ebinorah  Dee,  since  the  beginning  of 
this  suit,  repudiated  the  trust  and  claims  the 
rents  in  her  own  right,  and  prays  that  she 
be  required  to  account,  and  be  removed  as 
trustee. 

The  demurrers  were  extended  to  the 
amended  and  supplemental  bills,  and  sus- 
tained by  the  court.  The  complainant  ap- 
peals to  this  court  In  so  far  as  we  have 
found  it  necessary  to  consider  them,  his  con- 
tentions are,  first,  that  a  trust  was  created 
by  the  second  clause  of  the  will,  with  the 
wife  and  children  as  equal  beneficiaries,  each 
taking  the  one-twelfth  part  of  the  income; 
second,  the  third  clause  gave  William  Dee  no 
right  to  Iiave  the  funds  used  to  purchase  80 
acres  of  land,  because  the  second  clause 
made  a  complete  disposition  of  such  funds, 
and  because  the  third  clause  is  void  for  im- 
certainty.  William  Dee  could  not  acquire 
any  interest  in  the  80  acres  owned  by  Pat- 
rick Dee  at  the  time  of  his  death,  specifically 
described  in  the  will,  because  his  title  thereto 
depended  upon  a  void  condition  precedent, 
which  was  impossible  of  performance,  and 
because  the  third  clause  is  repugnant  to  the 
fourth  clause;  third,  the  fourth  clause  gives 
a  vested  estate  in  remainder,  entitling  appel- 
lant to  partition,  or,  if  not,  it  Is  void,  because 
it  gives  the  same  estate  as  the  laws  of  de- 
scent give,  and  the  children  take  as  heirs, 
and  not  as  purchasers,  holding  by  the  better 
and  worthier  title,  and  appellant  is  entitled 
to  partition  on  that  theory. 

Cardinal  rules  for  the  interpretation  of  a 
will  are  that  the  intention  of  the  testator, 
as  indicated  by  the  words  he  has  used,  shall 
be  ascertained  and  effectuated,  if  that  can  be 
done,  and  that  the  instrument  shall  be  read 
from  the  four  comers  thereof,  that  each  and 
every  clause,  sentence,  and  word  may  be 
given  meaning  and  effect,  if  it  be  possible  so 
to  do.  Authorities  cited  by  appellant  show 
that  the  devise  of  the  property  to  Hanorah 
Dee,  to  her  use,  for  the  benefit  of  another  or 
others,  specifying  them,  is  the  proper  for^ 
mula  for  the  creation  of  a  trust  for  the  benefit 
of  such  other  or  others.  The  dlflBcuIty  about 
the  application  of  this  doctrine  in  the  pres- 
ent case  is  found  in  the  fact  that  the  term 


here  used  is  "for  the  benefit  of  my  family." 
Did  the  testator  by  that  expression  mean  to 
require  an  equal  division  of  the  rents  and 
profits  among  his  wife  and  all  bis  children, 
giving  one-twelfth  to  each?  If  so,  a  trust  was 
created.  If,  on  the  other  hand,  It  was  the 
mere  expression  of  the  purpose  or  motive 
which  moved  him  in  making  this  devise,  no 
trust  exists.  As  has  been  frequently  said,  in 
construing  a  will  the  court  derives  but  little 
assistance  tn  determining  the  meaning  to  be 
given  the  various  terms  and  expressions  used 
therein  from  the  examination  of  adjudged 
cases.  No  two  wills  are  precisely  alike,  and 
the  conditicms  which  surround  one  testator 
differ  so  widely  from  those  which  surround 
another  that  the  conclusion  reached  in  one 
instance  is  rarely  of  great  service  as  a  guide 
In  another.  We  have  been  favored  with 
elaborate  briefs  in  this  case,  and  have  exam- 
ined the  various  authorities  to  which  we 
have  been  referred.  We  cannot  here  enter 
upon  a  detailed  discussion  of  the  numerous 
cases  upon  which  the  respective  parties  rely. 
So  far  as  the  question  of  the  existence  of  a 
trust  is  concerned,  we  regard  Allen  v.  Mc- 
Farland,  150  111.  455,  37  N.  B.  1006,  and  Bry- 
an V.  Howland,  08  III.  626,  as  approaching 
the  present  case  more  nearly  than  any  other 
to  which  our  attention  has  been  called.  In 
Allen  V.  McFarland,  supra,  the  language  of 
the  will  was:  "I  leave  all  my  property  in 
the  hands  of  my  wife,  Cecelia  Matilda  Allen, 
to  manage  to  the  best  Interests  of  our  chil- 
dren and  herself.  The  said  children  are 
Charles  Abram,  Grace  Matilda  and  Mary 
Elizabeth."  The  widow  took  possession  of 
the  property,  and  received  the  Income,  rents, 
and  profits  therefrom.  A  bill  was  filed  to 
require  the  widow  to  account  to  the  children 
for  the  rents  and  profits,  on  the  theory  that 
the  children  took  an  interest  therein.  The 
circuit  court  held  that  the  mother  took  the 
property  as  trustee  for  the  benefit  of  herself 
and  the  said  children,  share  and  share  alike. 
On  appeal  to  this  court,  this  construction 
was  deemed  erroneous,  and  it  was  said  (page 
464,  150  111.,  page  1009,  37  N.  K.):  "The 
thought  of  the  testator  seems  to  have  been 
to  leave  his  estate  under  one  management 
during  the  lifetime  of  his  wife,  to  be  con- 
trolled as  he  had  controlled  it,  in  the  inter- 
est and  for  the  benefit  of  the  family.  *  •  • 
It  Is  apparent  that  bis  wife  was  intended  by 
him  to  take  his  place  in  the  management  of 
his  estate,  and  was  clothed  with  a  broad, 
and  practically  uullmited,  discretion  in  such 
management.  He  seems  to  have  had  great 
confidence  in  her  Integrity  and  ability  to 
manage  the  estate,  and  left  to  her  discretion, 
without  restriction,  what  would  be  manage- 
ment in  the  Interests  of  herself  and  chil- 
dren." In  the  case  of  Bryan  v.  Howland. 
supra,  land  was  conveyed  to  Allen  H.  How- 
land, his  heirs  and  assigns,  in  trust  for  the 
separate  benefit  of  Henry  Allen  Howland,  to 
permit  the  latter  to  use,  occupy,  possess,  en- 
Joy,  Improve,  rent,  and  build  upon  the  said 
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tracts  or  lote  of  land  "in  any  naanner  he  may 
deem  beet  for  the  support,  maintenance  and 
benefit  of  himself  and  his  children,  during 
bis  natural  life."  There,  as  here,  the  us^ 
was  given  to  the  person  said  to  be  a  trustee 
absolutely  and  unqualifiedly,  and  the  word 
"benefit"  was  used  there,  as  here,  in  the 
clause  upon  which  the  claim  that  a  trust 
existed  was  based;  but  this  court  held  that 
no  trust  wa9  created,  as  there,  was  no  lan- 
guage providing  that  the  use,  occupancy, 
possession,  and  enjoyment  should  be  devoted 
to  the  purposes  to  which  the  person  to  whom 
the  use  was  given  was  authorised  to  devote 
such  use,  occupancy,  possesBion,  and  enjoy- 
ment It  is  true  that  the  words  "In  trust" 
are  unnecessary,  and  no  particular  form  of 
words  is  necessary,  to 'the  creation  of  a  trust. 
Still  It  is  necessary  that  some  language  un- 
equivocal in  character  should  be  used,  from 
which  an  Intention  to  raise  a  trust  can  be 
attributed  to  the  testator.  Hagan  v.  Varney, 
147  111.  281,  35  N.  E.  219.  After  a  careful 
examination  of  the  various  provisions  of  this 
will,  read  in  the  light  of  the  testator's  en- 
vironments, his  condition  in  life,  the  nature, 
extent,  and  situation  of  his  property,  as  tho 
same  appear  from  the  bill,  we  are  of  the 
opinion  It  was  not  bla  purpose  to  create  a 
trust 

In  our  Judgment  this  case  should  follow 
Allen  V.  McFarland,  supra.  The  testator  left 
his  wife  and  11  children  living  on  his  farm, 
which  was  not  fully  paid  for.  His  evident 
purpose  was  to  substitute  his  wife  for  him- 
self, that  she  might  manage  and  carry  for- 
ward the  business,  and  maintain  and  edu- 
cate the  children  as  he  would  do  if  he  were 
living.  He  contemplated  that  she  would  re- 
lieve the  land  of  the  mortgage  indebtedness. 
He  specified  that  the  devise  of  the  rents  and 
profits  was  "for  the  benefit  of.  my  family." 
In  using  that  expression,  we  think  he  had  in 
mind  the  group  of  persons  residing  in  his 
household,  consisting  of  his  wife  and  chil- 
dren, and  that  his  design  was  that  his  wife 
should  use  the  Income  from  all  his  property 
as  her  discretion  directed  for  the  benefit  of 
those  persons  so  long  as  they  continued 
members  of  that  household.  There  is  no 
question  but  that,  after  the  death  of  bis  wife, 
he  intended  his  property  should  be  divided 
among  bis  children.  In  providing  for  that 
division,  be  uses  words  that  make  certain  the 
objects  of  his  bounty.  He  says,  "shall  be 
divided  between  all  of  my  children,  both  boys 
and  girls  equally,  share  and  share  alike." 
We  cannot  escape  the  conviction  that  had  it 
been  his  purpose  to  have  the  income  from  the 
property  divided  in  the  same  manner,  or  di- 
vided equally  between  the  children  and  their 
mother,  he  would  have  used  language  Indi- 
cating that  purpose  with  greater  certainty. 
Again,  his  confidence  in  his  wife  is  shown  by 
the  fact  that  she  is  given  unlimited  discre- 
tion in  the  management  of  the  property,  and 
yet  if  the  construction  of  appellant  is  to  be 
followed,  the  only  portion  of  his  estate  that 


she  receives  is  one-twelfib  of  the  net  Income 
thereof.  Such  a  division  would  seem  to  be 
inconsistent  with  the  great  faith  he  reposed 
In  her  when  the  extent  <rf  her  rights  in  his 
estate  in  the  event  of  his  Intestacy,  or  her 
renunciation  of  his  will.  Is  considered. 

Under  the  second  clause  of  the  will  of  Pat- 
rick Dee,  his  widow  took  a  life  estate  in  all 
hl8  property,  both  real  and  personal,  deter- 
minable, however,  upon  her  remarriage. 
Whether  the  burden  of  educating  and  main- 
taining during  their  minority  the  other  mem- 
bers of  the  family  of  Patrick  Dee  is  one  that 
she  could  have  been  compelled  to  assume  by 
virtue  of  the  second  clause  of  his  will  la  un- 
necessary to  determine,  as  no  complaint  Is 
made  in  that  respect  and  each  of  the  chil- 
dren has  now  attained  the  age  of  legal  ma- 
jority. 

A  number  of  questlMis  are  discussed  by 
counsel  for  appellant  touching  the  rights,  ob- 
ligations, and  duties  of  Hanorah  Dee  as 
trustee.  It  is  unnecessary  to  consider  any 
of  these,  under  the  construction  which  we 
have  placed  upon  this  clause. 

It  is  then  insisted  that  the  third  clause,  in 
BO  far  as  it  directs  the  wife  to  purchase  80 
acres  of  land  for  William  Dee,  Is  v<4d  for  un- 
certainty, because  It  should  fix  the  price  to 
be  paid,  as  well  as  the  location  of  the  land 
to  be  purchased,  and  it  Is  argued  that  it  does 
neither.  In  support  of  this  position  we  are 
cited  to  In  re  Traylor,  81  Cal,  9,  22  Pac.  297,^ 
15  Am.  St  Rep.  17,  where  it  was  held  that  a 
clause  was  void,  requiring  the  executors  to 
purchase  a  tract  of  land  and  vest  the  title 
to  the  same  In  certain  devisees,  where  the 
land  was  not  described,  nor  the  price  to  be 
paid  therefor  fixed.  That  holding  was  un- 
doubtedly correct  as  it  was  Impossible  to 
ascertain  from  the  will  either  what  tract  of 
land  was  Intended  by  testator,  or  what 
amount  of  his  property  he  was  willing  to 
have  devoted  to  the  purchase  of  the  land  for 
these  particular  persons.  We  are  inclined  to 
the  view  thatwhere  it  is  possible  to  ascertain 
from  the  will  the  description  of  the  land 
which  the  testator  directs  shall  be  purchased,, 
or  the  amonnt  which,  he  directs  shall  be  de- 
voted to  the  purchase  of  land,  the  devise  is 
good.  The  suggestloii  that  such  a  provision 
is  not  effective  unless  it  both  locates  or  de- 
scribes the  land,  and  fixes  the  price  at  which 
it  shall  be  purchased,  is  no(  well  considered. 
The  owner  of  the  land  at  the  time  the  execu- 
tor seeks  to  purchase  It  will  have  sometliing 
to  say  about  the  price  at  which  it  shall  be 
purchased,  and  cannot  be  required  to  sell  at 
the  price  fixed  by'the  testator.  Such  a  provi- 
sion would  place  it  in  the  power  of  the  per- 
son owning  the  land,  when  the  executor 
seeks  to  carry  out  that  provision  of  the  will, 
to  defeat  the  intention  of  the  testator  entire- 
ly. It  was  the  purpo.-e  of  Patrick  Dee,  in  the 
event  of  the  death  ot  bis  widow  prior  to  the 
time  when  the  land  which  he  owned  at  bis 
death  should  be  fully  paid  for,  that  William 
Bee  should  become  the  owner  of  a  certain  SO- 
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acre  tract,  spedfically  described  In  the  third 
clause  of  the  will,  and  the  testator's  bounty 
may  be  thereby  measured.  It  was  the  duty 
of  the  widow  to  purchase  and  have  conveyed 
to  William  Dee  an  80-acre  tract  of  the  same 
value  as  the  one  speclflcally  described  In  the 
third  clause,  which  was  to  become  bis  prop' 
erty  under  certain  contingencies. 

It  is  urged,  however,  that  this  clause  is 
void  for  repugnancy;  that,  so  far  as  the  rents 
and  profits  are  concerned,  they  are  all  de* 
vised  by  the  second  clause,  and  for  that  rea- 
son cannot  be  taken  to  satisfy  the  bequest  of 
80  acres  to  William  Dee,  and  that  the  general 
Intent  of  the  will  is  that  all  the  real  estate 
owned  by  the  testator  at  the  time  of  his 
death  should  be  divided  equally  among  all 
bis  children,  and  that  the  third  clause,  in  so 
far  as  it  devises  80  acres  of  the  land  of  which 
Patrick  Dee  died  seised  to  William  Dee  in 
a  certain  contingency,  Is  the  expression  of  a 
special  intent,  which  should  not  prevail  as 
against  the  general  intent  of  the  document. 

The  rejection  of  one  clause  In  a  will  to 
uphold  another,  on  the  ground  that  the  two 
clanses  are  repugnant,  is  a  desperate  remedy, 
to  be  resorted  to  only  In  case  of  necessity^ 
Every  effort  should  be  made  by  the  court  to 
reconcile  clauses  apparently  repugnant,  that 
effect  may  thereby  be  given  to  ea£h.  Jenks 
V.  Jackson,  127  111.  341,  20  N.  E.  65;  Healy 
T.  Eastlake,  152  111.  424,  39  N.  E.  260. 

So  far  as  the  Inconsistency  between  the 
second  and  third  clauses  is  concerned,  we 
regard  the  third  as  being  a  charge  upon  the 
rents  and  profits  devised  by  the  second;  that 
Is,  the  third  requires  Hanorah  Dee  to  pur- 
chase the  80-acre  tract  out  of  the  rents  and 
pi-oflts  received  by  her,  in  a  certain  contin- 
gency. If  that  contingency  does  not  arise, 
then  William  Dee  is  to  take  an  80-acre  tract 
owned  by  the  testator  at  the  time  of  his 
death.  In  which  event  that  tract  is  excepted 
from  the  operation  of  the  fonrtb  clause  un- 
der the  rule  that  general  provisions  in  a  will 
mnst  give  way  to  a  specific  provision;  that, 
where  there  Is  a  general  devise  of  property 
In  one  part  of  the  will,  and  a  specific  dispo- 
sition of  the  property  in  another  part,  the 
latter  is  generally  to  be  regarded  as  excepted 
out  of  the  general  devise.  Dicklson  v.  Dickl- 
son,  138  111.  641,  28  N.  B.  792,  82  Am.  St. 
Rep.  163. 

It  is  averred  by  the  amended  bill  that  the 
fonrtb  clause  of  the  will  Is  void  because 
the  children  of  the  deceased  take  precisely 
the  same  title  by  that  clause  that  they  would 
take  by  Inheritance,  or  that.  If  this  be  not  the 
correct  view,  each  of  the  children  took  a  vest- 
ed remainder  In  the  undivided  one-eleventh 
of  the  land  of  which  Patrick  Dee  died  seised, 
the  particular  estate  being  in  the  widow,  and 
that  in  either  event  appellant  is  entitled  to 
partition  of  the  lands  which  Patrick  Dee 
owned  at  the  time  of  his  death;  while  the 
view  taken  by  Hanorah  Dee  is  that  the  re- 
mainder devised  the  children  is  contingent, 
there  being  no  words  of  gift  to  them,  except 
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as  they  are  found  in  the  direction  that  all  the 
property  of  the  testator  "shall  be  divided 
between  all  of  my  children"  after  the  death 
of  the  wife. 

The  general  rnle  is  that  where  the  devi- 
sees compose  a  class,  and  there  are  no  words 
of  devise,  except  a  simple  direction  to  divide 
the  property  at  a  specified  time,  the  gift  will 
not  vest  until  the  time  of  division.  McCart- 
ney V.  Osbum,  118  111.  403,  9  N.  B.  210;  King- 
man V.  Harmon,  131  111.  171,  23  N.  B.  430; 
Bates  V.  Gillett.  132  III.  287,  24  N.  B.  611; 
Strode  v.  McCormIck,  158  111.  142,  41  N.  B. 
1091.  In  the  case  of  Knight  v.  Pottgleser, 
176  HI.  368,  62  N.  E.  034,  It  is  said  this  "gen- 
eral rule  is  subject  to  an  exception  so  well 
established  and  universally  recognized  as  to 
practically  constitute  another  general  rule, 
-^hich  Is:  Though  a  gift  arises  wholly  out 
of  directions  to  pay  or  distribute  in  future, 
yet  if  such  payment  or  distribution  is  not 
deferred  for  reasons  personal  to  the  lega- 
tee, but  merely  because  the  testator  desired 
to  appropriate  the  subject-matter  of  the  lega- 
cy to  the  use  and  benefit  of  another  for  and 
during  the  life  of  such  other,  the  vesting  of 
the  gift  in  remainder  will  not  be  postponed, 
but  will  vest  at  once,  the  right  of  enjoyment 
only  being  deferred."  In  Heilman  v.  Hell- 
man,  129  Ind.  59,  28  N.  B.  310,  where  a  wilt 
gave  a  life  estate  to  the  widow,  and  directed 
that  upon  her  death  "all  my  estate,  except- 
ing the  bequests  herein  made,  shall  be  divid- 
ed in  equal  shares  among  all  my  children," 
and  should  any  be  dead  leaving  children, 
such  children  to  be  entitled  to  the  distribu- 
tive shares  of  their  parents,  it  was  held  that, 
notwithstanding  there  was  no  language  of 
gift  except  the  direction  to  divide,  the  re- 
mainder taken  by  the  children  was  vested, 
and  not  contingent.  In  re  Thomman's  Es- 
tate, 161  Pa.  444,  29  Atl.  84,  seems  analogous 
to  the  one  before  us.  The  only  words  of  gift 
in  that  case  were  preceded  by  a  direction  to 
sell  the  testator's  farm  after  the  death  of  his 
wife,  and  were  as  follows:  "And  the  pro- 
ceeds thereof  shall  be  equally  divided  be- 
tween my  children,  share  and  share  alike." 
The  court  held  that,  as  the  only  purpose  of 
postponing  the  sale  and  distribution  was  to 
benefit  the  wife,  the  vesting  was  immediate 
upon  the  death  of  the  testator.  It  is  appar- 
ent that  the  devise  made  by  the  fourth  clause 
of  this  win  is  within  the  exception  noted  in 
Knight  V.  Pottgleser,  supra.  Here  the  only 
purpose,  so  far  as  we  can  determine,  in  post- 
poning the  division  of  the  estate,  was  that 
the  widow  might  enjoy  it  during  her  life- 
time or  widowhood.  The  time  of  division 
was  not  postponed  for  or  on  account  of  any- 
thing personal  to  the  legatees — ^as,  for  exam- 
ple, until  the  youngest  arrived  at  the  age  of 
21  years,  or  until  some  one  of  the  children 
desired  to  engage  In  business.  It  Is  manifest, 
therefore,  that  the  remainder  taken  by  the 
children  of  the  deceased  vested  at  his  death. 

Is  appellant  entitled  to  partition  prior  to 
the  death  of  Hanorah  Dee?    It  is  evident 
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from  the  language  of  the  will  tbat  It  was 
the  purpose  of  the  testator  to  postpone  a  di- 
Tislon  of  the  estate  until  her  death.  The 
general  rule  Is  that  an  adult  tenant  in  com- 
mon may  demand  partition  as  a  matter  of 
right  (Martin  v.  MarUn,  170  111.  639,  48- N.  E. 
024,  62  Am.  St  Rep.  411),  and-  the  fact  that 
he  Is' a  remainderman,  and  that  the  imrtlcular 
ostate  has  not  expired,  is  not  a  valid  objec- 
tion (Drake  v.  Merkle,  153  111.  818,  38  N.  B. 
C54);  but  equity  -will  not  award  partition 
at  the  suit  of  one  in  violation  of  his  own 
agreement,  or  in  yiolation  of  a  condition  or 
restriction  Imposed  upon  the  estate  by  one 
through  whom  he  claims  (21  Am.  &  Eng. 
Ency.  of  Law,  1158;  Hill  v.  Reno,  112  111. 
154,  54  Am.  Rep.  222;  Ingrabam  T.  Mariner, 
194  111.  269,  02  N.  E.  609;  Brown  v.  Brown, 
43  Ind.  474;  Hunt  v.  Wright,  47  N.  H.  306, 
93  Am.  Dec.  451);  nor  is  such  a  condition  or 
restriction  in  the  instrument  conveying  the 
estate  invalid,  as  repugnant  to  the  estate 
granted,  or  as  against  public  policy  (Hunt  y. 
Wright,  supra). 

We  regard  the  language  of  the  will  fixing 
the  time  at  which  the  estate  shall  be  divided 
as  an  express  condition  against  imrtltlon  prior 
to  that  time.  No  partition  can  be  bad,  there- 
fore, until  the  particular  estate  of  Hanorah 
Dee  Is  extinguished. 

The  second  clause  of  the  will  gives  to  Ha- 
norah Dee  the  rents  and  profits  so  long  as 
she  lives,  or  until  she  remarries.  The  fourth 
clause  provides  for  the  division  of  the  es- 
tate "after  the  decease  of  my  said  wife  Ha- 
norah Dee";  and  it  Is  urged  by  appellant 
that,  in  the  event  of  Hanorab  Dee  remarry- 
ing, the  construction  which  we  have  placed 
upon  this  will  would  leave  the  rents  and 
profits  accruing  between  her  remarriage  and 
her  death  undisposed .  of.  This  disregards 
the  doctrine  of  acceleration.  If  there  be  a 
gift  to  A.  for  life,  and  to  B.  In  remainder,  the 
estate  In  remainder  takes  effect  from  and 
after  the  determination  of  the  particular  es- 
tate, whether  tbat  estate  be  determined  by 
revocation,  death,  incapacity  of  the  devisee 
to  take,  or  by  his  refusal  to  take,  or  by  any 
other  circumstance;  the  remainder  being  only 
postponed  in  order  tbat  the  life  estate  may 
be  given  to  A.  Blatchford  v.  Newberry,  09 
111.  11.  Whenever  the  life  estate  of  Hanorah 
Dee  terminates,  that  of  the  remaindermen 
will  take  effect  in  possession,  and  partition 
may  then  be  had.  ' 

The  construction  which  we  have  placed  up- 
on this  will  gives  effect  to  each  and  every 
clause  thereof,  consistent,  as  we  think,  with 
the  testator's  purpose,  while  that  contended 
for  by  appellant  would  destroy  both  the  third 
and  fourth  clauses. 

It  appears  from  the  bill  that  Hanorah  Dee 
sold  the  personal  property,  and  invested  the 
proceeds  in  real  estate,  and  took  title  to  her- 
self and  William  Dee,  and  the  bill  contains 
a  prayer  for  general  relief.  Appellant  does 
not  question  her  right  to  so  invest  the  mon- 


ey, but  complains  that  the  title  was  not  taken 
to  the  proper  persons.  The  bill  is  without 
equity  in  all  other  respects,  iiut,  if  the  widow 
Invested  the  proceeds  of  the  personal  proper- 
ty In  real  estate,  the  remaindermen  not  chal- 
lenging her  power  oi;  authority  to  make  that 
investment,  the  title  should  be  placed  in  ber 
for  life,  or  as  long  as  she  remains  the  widow 
of  Patrick  Dee,  with  remainder  to  the  per- 
sons entitled  to  the  remainder  in  the  person- 
alty under  his  will.  Burnett  v.  Lester,  53 
III.  325;  Welscb  t.  Belleville  Savings  Bank, 
94  111.  101;  Buckingham  v.  Morrison,  136  111 
437,  27  N.  E.  65.  For  this  reason  only  the 
decree  of  the  clronlt  court  will  be  reversed, 
and  the  cause  remanded  to  that  court  for 
further  proceedings  in  conformity  with  the 
views  herein  expressed. 
Reversed  and  remanded. 


(212  lU.  300) 
SANITARY  LAUNDRY  CX).  ▼.  PEOPLE.* 
(Supreme  (Donrt  of  Illinois.    Oct  24,  1004.) 

APPEAI<— OBDKB  OP  ALLOWANCE — BOKD. 

1.  Where  a  bond  for  appeal  to  the  Supreme 
C!ourt  was  approved,  but  the  order  of  the  cir- 
cuit court  allowed  an  appeal  to  the  Appellate 
Court,  the  appeal  to  the  Supreme  C!ourt  must 
be  dismissed. 

Appeal  from  Circuit  0>urt,  Ook  County: 
C.  M.  Walker,  Judge. 

Action  by  the  people  of  the  state  of  Illi- 
nois against  the  Sanitary  L.aundry  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Appeal  dismissed. 

Fulton  H.  Sears,  for  appellant 

PER  CURIAM.  This  was  an  action  of 
debt,  brought  in  the  circuit  court  of  Cook 
county  by  appellee  against  appellant,  for 
personal  property  taxes  for  the  years  1900 
and  lOOL  The  cause  was  tried  l>efore  a 
Jury  on  the  28th  day  of  March,  1904,  and  a 
verdict  and  Judgment  were  rendered  for 
appellee  in  the  sum  of  $1,957.^  debt  and 
the  same  amount  In  damages.  A  motion  for 
new  trial  was  made  and  disposed  of  on  the 
16tb  day  of  AprU,  1904,  the  new  trial  being 
denied  and  Judgment  entered.  The  record 
then  shows:  "Thereupon  the  defendant,  hav- 
ing entered  its  exceptions  herein,  prays  an 
appeal  from  the  Judgment  of  this  court  to 
the  Appellate  Court  in  and  for  the  First  Dis- 
trict of  the  state  of  Illinois,  which  is  allow- 
ed upon  filing  herein  its  appeal  bond  in  the 
penal  sum  of  $2,500,  to  be  approved  by  the 
court  within  20  days  from  this  date,  and  3U 
days'  time  from  this  date  is  hereby  allowed 
the  defendant  in  which  to  file  a  bill  of  ex- 
ceptions herein."  The  bond  Is  In  the  sum  of 
^2,500,  and  Is  approved,  but  is  for  an  appeal 
to  this  court  There  is  no  order  of  the  cir- 
cuit court  allowing  an  appeal  to  this  court, 
and  this  appeal  must  therefore  be  dismissed. 

Appeal  dismissed. 

*ReIieariog  deuled  December  t,  ISM, 
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HOLDEN  tftwLr.  CITY  OF  CHICAGO.* 

(Supreme  Court  of  niinois.     Oct  24,  1904.) 

XCmOIPAI.   DCPBOVEHKNTS— itaW    BPEOIAI.  A*- 
BESaUEHTS. 

1.  Hi*  Jndgment  on  a  ipedal  ■sseBsmeat  for 
mnnlcipal  improvements  was  reversed  and  re- 
maoded  to  allow  proof  that  the  term  "flat 
fctonea"  bad  a  well-known  and  commercial  mean- 
lag  among  people  ancaged  in  conatructing  audi 
improvements,  so  as  to  render  valid  Um  ordi* 
nance  under  which  the  improvements  were  made. 
BeU,  that  the  judgment  so  remanding  the  causa 
was  not  such  a  final  disiKMition  of  the  case  or 
setting  aside  the  assessment  as  nnder  Act  1887, 
U  57.  S8  (Hurd's  Rev.  8l  1899,  p.  874),  re- 
voired  a  new  special  assessment. 

Appeal  from  Cook  County  Court;  F.  W. 
Shonkwllder,  Judge. 

Proceedings  by  the  city  of  Chicago  against 
Charles  R.  Holden  and  others  to  enforce  a 
special  assessment  for  paving  a  street  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

See  56  N.  B.  lllS:  62  N.  E.  550. 

George  W.  Wilbur,  for  appellants.  Wil- 
liam M.  Pindell  (Edgar  Bronson  Tolman, 
Ck>rp.  <3onnsel,  and  Robert  Redfleld,  of  coun- 
■el),  for  appellee. 

RICTKS,  OL  J.  This  la  an  appeal  from  a 
Judgment  of  the  county  court  of  Cook  county 
affirming  a  new  special  assessment  to  pay  an 
alleged  deSciency  for  the  paving  of  a  part 
of  Ogden  avenue  in  the  city  of  Chicago.  The 
original  proceedings  were  commenced  In 
1S9C,  and  the  assessment  therefor  was  there- 
after confirmed  as  to  all  of  the  property. 
Sabseqiiently  writs  of  error  were  taken  out 
88  to  the  property  involved  in  this  proceed- 
ing, and  the  Judgment  of  confirmation  was 
set  aside  on  the  ground  that  the  flat  stones 
under  the  curbstones  were  not  described. 
18S  lU.  526,  56  N.  E.  1118.  The  cause  was 
redocketed,  objections  were  filed,  and  a  trial 
had  on  Mny  9,  1900.  The  county  court  sus- 
tained objections  and  dismissed  the  petition. 
Subsequently,  and  at  the  June  term,  1001, 
tbe  petitioner  sued  out  a  writ  of  error  from 
this  court  for  tbe  purpose  of  reviewing  the 
Judgment  of  the  county  court  The  particu- 
lar error  relied  upon  was  that  upon  tbe  re- 
docketlng  of  the  cause  under  the  remanding 
order  from  this  court  and  the  rehearing 
thereof  the  city  of  Chicago  offered  to  prove 
that  the  term  "flat  stones,"  as  used  In  the 
ordinance,  had  a  definite,  well-known,  and 
established  meaning  in  the  city  of  Chicago 
with  reference  to  street  Improvements,  and 
upon  that  writ  this  court  took  the  view  that 
Bucb  evidence  was  competent,  as  the  ordi- 
nance was  only  declared  defective  in  the 
matter  of  the  Insufflclency  of  the  description 
of  tbe  flat  stones,  and  that  the  defect  might 
be  cured  by  tbe  evidence  suggested.  If  It 
could  be  adduced,  and  that  Its  exclusion  was 
error.  We  reversed  the  Judgment  of  the 
county  court,  and  remanded  the  cause  for  a 
new  trial.    194'  111.  213,  62  N.  B.  550.    The 
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remanding  order  was  subsequently  filed  In 
tbe  county  court,  and  said  cause  was  re- 
docketed,  but  was  not  retried,  dismissed,  or 
In  any  manner  disposed  of. 

Appellee  seems  to  hare  treated  the  cause 
under  the  original  proceeding  as  disposed 
of,  aa  the  ordinance  declares  "that  the  Su- 
preme Court  has  set  aside  the  Judgment  of 
confirmation  heretofore  entered  against  di- 
vers tracts  of  land  assessed  in  said  proceed- 
ing, and  declared  said  ordinance  defective," 
and  appellee,  so  assuming,  proceeded  to  levy 
a  new  assessment,  as  we  must  assume  from 
the  declaration  of  the  ordinance,  under  sec- 
tions 57  and  58  of  tbe  act  of  1807,  in  rela- 
tion to  local  Improvements,  as  found  on  page 
374  of  Hurd's  Rer.  St  1899. 

By  section  57.lt  is  provided:  "If  any  as- 
sessment shall  be  annulled  by  the  city  coun- 
cil or  board  of  trustees,  or  set  aside  by  any 
court,  a  new  assessment  may  be  made,"  etc. 
And  section  68  contains  the  following:  "This 
provision  shall  only  apply  when  the  prior 
ordinance  shall  be  held  insufficient  for  the 
purpose  of  such  assessment,  or  otherwise  de- 
fective so  that  the  collection  of  the  assess- 
ment therein  provided  for  becomes  impos- 
sible." Unless,  then,  the  assessment  was 
annulled  by  the  city  council,  or  was  set 
aside  by  some  court,  or  the  ordinance  held 
Insufficient  for  the  purpose  of  such  prior  as- 
sessment, so  that  the  collection  thereof  be- 
came impossible,  appellee  was  not  authorized 
to  make  a  new  assessment 

The  Judgment  of  this  court  remanding  the 
cause  was  not  a  final  Judgment  disposing  of 
the  cause,  or  holding  that  tbe  assessment 
was  annulled  or  set  aslde^  or  that  the  ordi- 
nance was  BO  insufficient  that  tbe  collection 
of  the  assessment  made  under  it  was  impos- 
sible, but,  on  the  contrary,  it  was  said  that. 
It  the  proof  which  It  was  proposed  by  the 
dty  to  make  upon  tbe  second  hearing  that 
the  term  "flot  stones"  had  a  well-known  and 
commercial  meaning  among  people  engaged 
in  the  business  of  constructing  such  improve- 
ments, could  be  made.  It  was  not  only  pos- 
sible, but  entirely  proper,  that  the  assess- 
ment should  be  susbilned,  and  to  determine 
that  question  the  cause  was  remanded.  Ap- 
pellee did  not  see  fit  to  avail  Itself  of  tbe 
opportunity  given  it  by  this  court  to  make 
the  proof  it  complained  it  could  make,  nor 
did  it  suffer  the  lower  court  to  dismiss  the 
cause  for  want  of  such  proof,  nor  was  tbe 
assessment  annulled  by  the  city  council;  so 
that  It  would  seem  that  the  Jurisdictional 
matters  upon  which  alone  such  new  assess- 
ment could  be  predicated  did  not  exist  when 
the  new  assessment  now  in  question  was 
levied  or  attempted  to  be  levied  and  the  ordi- 
nance therefor  passed.  We  think  the  action 
of  the  city  in  passing  the  ordinance  and  mak- 
ing the  levy  of  the  new  assessment  was  im- 
provldently  done,  and  that  the  Judgment  ot 
the  county  court  confirming  the  same  should  ' 
be  reversed. 

Judgment  reversed. 
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MATER  «.  SCHNEIDER.* 
fSnpreme  CJourt  of  Illinolg.    Oct  24,  1904.) 

BEUOVAJ.  OF  CAUSES— CLA.ni  AOAINST  DECE- 
DENT'S ESTATE— OBJECTION— TUIE 
FOB  FILING  PETITION. 
1.  The  act  concerning  the  removal  of  causes 
to  the  federal  courts  provides  that  the  part:^  en- 
titled to  remove  a  cause  shall  file  his  petition 
in  the  state  court,  at  the  time  or  any  time  be- 
fore defendant  is  required  b^  laws  or  the  rules 
of  the  court  in  which  the  suit  is  brought,  to  an- 
swer or  plead  to  the  declaration  of  plaintiff. 
Held  that,  where  one  of  the  heirs  of  a  decedent 
appeared  in  probate  court  and  Bled  objections 
to  the  allowance  of  a  claim  against  the  estate, 
he  had  no  right  afterwards  to  file  a  petition  for 
the  removal  of  the  cause. 

Appeal  from  Appellate  Court;  Second  Dls- 
trict 

Proceedings  by  Mary  L.  C.  Schneider  to 
collect  a  claim  from  the  estate  of  Bertha  C. 
O.  Schneider,  deceased.  From  a  judgment  of 
the  Appellate  Court  afBrmlng  a  Judgment  In 
faror  of  claimant  ai2  111.  App.  628),  William 
L.  Mayer,  one  of  the  heirs,  appeals.  Af- 
firmed. 

John  F.  Haas,  for  appellant  H.  M.  Kelly, 
(or  appellee. 

CABTWBIGHT,  J.  The  Appellate  COnrt 
for  the  Second  District  affirmed  the  Judg- 
ment of  the  circuit  court  of  La  Salle  coun- 
ty, allowing  a  claim  of  appellee  against  the 
■estate  of  Bertha  C.  C.  Schneider,  deceased, 
At  the  sum  of  $4,755.50,  and  ordering  the 
lOlatm  classified  as  of  the  seventh  class,  to 
ibe  paid  by  the  administrator  of  said  estate 
:in  due  course  of  administration.  Appellant, 
one  of  the  heirs,  and  who  objected  to  the  al- 
lowance of  the  claim  and  appealed  to  the 
Appellate  Court;  has  prosecuted  this  further 
appeal. 

Appellant  presents  two  grounds  for  a  re- 
versal of  the  judgment  of  the  Appellate 
<;ourt,  one  of  which  is  that  the  court  erred 
\n  its  finding  upon  the  controverted  ques- 
tion of  fact  It  is  insisted  that  the  evidence 
did  not  warrant  the  inference  drawn  from  It 
by  the  Appellate  Court  that  there  was  a  con- 
tract between  appellee  and  Bertha  O.  C. 
Schneider  to  pay  for  the  services  upon  which 
the  claim  was  based.  The  alleged  contract 
was  verbal,  and  Its  existence  was  a  ques- 
tion of  fact  conclusively  settled  by  the  Judg- 
ment of  the  Appellate  Court 

The  other  error  alleged  consists  in  affirm- 
ing the  ruling  of  the  circuit  court  denying 
appellant's  petition  for  the  removal  of  the 
cause  from  that  court  to  the  Circuit  Court 
of  the  United  States.  In  our  opinion  the  deci- 
sion of  the  circuit  court  was  correct.  If  ap- 
pellant ever  had  a  right  to  remove  the  cause 
to  the  Circuit  Court  of  the  United  States,  he 
had  lost  it  by  failing  to  comply  with  the  act 
of  Congress  granting  the  privilege.  A  pro- 
vision of  that  act  Is  that  the  party  entitled 
to  remove  a  cause  from  a  state  court  shall 
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file  his  {letltlon  therein  In  the  state  court  at 
the  time,  or  any  tlm'e  before,  the  defendant 
is  required  by  the  laws  of  the  state,  or  the 
rule  of  the  state  court  in  which  the  suit  ii 
brought  to  answer  or  plead  to  the  declara- 
tion of  the  i^aintlff.  If  the  presentation  and 
allowance  of  a  claim  against  the  estate  of 
a  deceased  person  Is  such  a  suit  or  proceed- 
ing as  may  be  removed  from  a  state  court 
to  a  Circuit  Court  of  the  United  States,  and 
if  the  right  to  remove  depends  npon  the  cit- 
izenship of  an  heir  entitled  to  share  in  the 
distribution  of  any  assets  that  may  rematai 
after  the  payment  of  debts  and  expenses  of 
administration,  who  appears  and  objects  to 
the  allowance  of  the  claim,  instead  of  the 
citizenship  of  the  personal  representative  of 
the  deceased,  the  act  of  Congress  must  be 
compiled  with,  and  there  Is  no  right  to  a  re- 
moval after  a  trial  in  the  state  court.  In  thla 
'  case  the  appellant  bad  two  trials  on  the  mer- 
its and  an  appeal  to  the  Appellate  Court  he- 
fore  the  attempted  removal  of  the  cause. 
Appellee  was  administratrix  ot  the  estate  of 
Bertha  C.  O.  Schneider,  and  on  Kovember 
19,  1901,  she  filed  two  claims  against  the  es- 
tate In  the  probate  court  of  La  Salle  coun- 
ty. On  November  23,  1901,  the  probate  court 
appointed  Edgar  Eldredge  as  administrator 
ad  litem  to  appear  and  defend  for  the  estate. 
On  November  26,  1901,  appellant  entered  his 
appearance  and  filed  objections  to  the  claims. 
On  January  2,  1902,  the  appellant  and  El- 
dredge  appeared  In  the  probate  court  when 
the  claims  were  consolidated,  and  there  was 
a  Jury  trial,  resulting  in  a  verdict  for  appel- 
lee and  an  allowance  of  $7,593.39  as  of  the 
seventh  class.  In  pursuance  of  the  statute 
allowing  to  -any  person  aggrieved  by  the 
Judgment  of  the  probate  court  an  appeal  to 
the  circuit  court  appellant  was  granted  an 
appeal  and  gave  a  bond  in  the  sum  of  $2:i0. 
There  was  a  trial  by  Jm-y  In  the  circuit  court 
resulting  in  a  verdict  and  allowance  for  $7.- 
494.  Appellant  again  appealed  to  the  Appel- 
late Court  for  the  Second  District,  where  the 
Judgment  was  reversed,  and  the  cause  was 
remanded  to  the  circuit  court.  After  the  re- 
instatement In  the  circuit  court  appellant 
presented  his  petition  for  the  removal  of  the 
cause,  alleging  that  he  was  a  citizen  of  the 
state  of  Ohio. 

Whatever  controversy  there  was  between 
appellant  and  appellee  began  when  appellant 
appeared  in  the  probate  court  and  filed  his 
objections  to  the  allowance  of  appellee's 
claims.  The  claims  filed  by  appellee  took 
the  place  of  declarations,  and  the  administra- 
tion act  permitted  objections  thereto  not  on- 
ly by  the  executor  or  administrator,  but  by 
the  widow,  heirs,  or  other  persons  interested 
In  the  estate,  and  allow-ed  an  appeal  to  the 
circuit  court  to  any  one  aggrieved  by  the 
Judgment  order,  or  decree  of  the  probate 
court  Appellant  had  a  right  to  object  to  the 
claims  of  appellee,  and  did  so  by  filing  bis 
objections,  which  constituted  his  pleas.  Hav- 
ing pleaded  to  the  claims  without  then  ask- 
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ing  for  a  removal  from  tbe  state  court,  and 
having  tried  tbe  case  twice  in  state  courts, 
he  had  no  right  aftorward  to  file  a  petition 
for  tbe  removal  of  tbe  canse.  He  says  that 
he  never  became  a  party  to  tbe  canse  nntU 
he  appealed  from  tbe  allowance  in  tbe  pro- 
bate court.  If  that  were  true  bis  position 
coold  not  be  maintained,  bnt  tbe  snlt  was  at 
all  times  tbe  same,  and  bis  relatioB  to  It  was 
the  same  from  tbe  time  be  appeared  and 
aied  bis  objections.  Tbe  Jndgment,  in  any 
case,  wonld  be  against  tbe  personal  repre- 
sentative, and  appellant's  defense  was  In  tbe 
name  of  tbe  administrator.  The  defense,  al- 
tbongta  made  by  blm,  was  tbe  defense  of  tbe 
estate.  Appellant  assumed  additional  Iiabll> 
Itles  by  giving  tbe  appeal  bonds  to  tbe  dr- 
cult  court  and  Appellate  Court;  bnt  tbe  con- 
troversy was  still  between  the  appellee  and 
the  estate.  ApiMllant  did  not  have  the  priv- 
ilege of  experimenting  with  the  probate  and 
circuit  courts  before  exercising  the  right  to 
remove  the  cause  therefrom,  if  be  bad  any 
such  right.  The  judgment  of  the  Appellate 
Court  Is  affirmed. 
Judgment  affirmed. 


(S12  m.  m) 

TOWN  OF  CICERO  v.  BARTELMB.* 
(Supreme  Court  of  Illinois.    Oct  24,  1904.) 

UDNICIPAI.  COBFOKATIONa  —  DEFEOTIVE  BIDE- 
WALKS— INJURIES  TO  PKDESTBIANS— TBIAL— 
VARIANCE — PLXADinO  —  AlfERDUSNT  —  LIMI- 
TATIONS—APPZAIr—SUPBEIfE   CODKr— BXVIEW. 

1.  An  objaction  of  variance  will  be  overruled 
on  appeal  to  tbe  Supreme  Court  if  there  is 
evidence  in  the  record  which,  when  taken  as 
true,  together  with  all  inferences  which  may  l>e 
legitimately  drawn  therefrom,  fairly  tends  to 
sustain  the  averments  of  the  declaration. 

2.  In  an  action  for  injuries,  plaintiff  testified 
that  she  caught  her  foot  in  a  hole  in  a  side- 
wailc;  that  she  stumbled  in  a  hole,  as  near  as 
she  could  remember.  Another  witness  testified 
that  immediately  after  the  injury  there  was  a 
piece  brolcen  out  of  one  of  the  boards,  which 
looked  like  a  fresh  break,  which  he  had  not  no- 
ticed l)efore,  though  he  was  familiar  with  the 
walk.  Held,  that  such  evidence  tended  to  sup- 
piort  the  averment  in  the  declaration  that  plain- 
tiff stepped  on  the  board,  which  broke  and  split 
beneath  her  weight,  and  that  there  was  not, 
thei-efore.  a  fatal  variance,  on  the  ground  that 
tbe  proof  showed  that  she  stepped  into  a  hole, 
instead  of  on  a  decayed  plank. 

3.  Where,  in  an  action  for  injuries,  the  neg- 
ligence alleged  in  the  original  declaration  was 
that  defendant  wrongfully  suffered  a  sidewalk 
to  remain  out  of  repair,  an  additional  count, 
sabeequently  filed,  in  which  it  was  alleged  that 
the  sidewalk  was  broken  and  full  of  holes,  and 
that  plaintiff  stepped  into  one  of  such  boles,  and 
was  thereby  injured,  did  not  state  a  new  cause 
of  action,  but  constituted  a  mere  restatement  of 
the  cause  of  action  previously  alleged. 

4.  Where  an  additional  count  in  an  action  for 
injuries  on  a  defective  sidewalk  described  the 
walk  as  situated  on  the  southeast  comer  of 
Thirty-Second  street  and  S.  avenue,  and  leading 
from  the  sidewalk  on  the  east  side  of  said  »^ 
avenue  over  and  across  a  cprtain  ditch  or  drain 
nlong  the  sooth  side  of  Thirty-Second  street, 
Ruch  dr'scription  should  be  construed  as  locating 
the  wnlk  upon  the  south  side  of  Thirty-Second 
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Street,  and  not  along  the  ditch  or  drain,  which 
corresponded  with  the  original  declaration  and 
proof,  so  that  there  was  no  variance  as  to  the 
locus  in  quo  described  in  the  additional  count 
from  that  described  in  the  original  declaration. 

Appeal  from  Appellate  Court,  Fint  Dla- 
trlct 

Action  by  Maty  Bartelme^  as  conservatrlz 
of  Ellla  M.  Peck,  insane,  against  tbe  town 
of  Cicero.  From  a  judgment  in  favor  of 
plaintiff,  affirmed  by  tbe  Appellate  Court, 
defendant  appeals.     Affirmed. 

John  J.  Sherlock  (Atwood,  Pease,  Oorbin 
&  Loucks,  of  counsel),  for  appellant  Gideon 
S.  Thompson,  for  appellee. 

HAND.  J.  This  is  an  appeal  from  a  judg- 
ment of  the  Branch  Appellate  Court  for  tbe 
First  District  affirming  a  judgment  of  tbe 
superior  court  of  Cook  county  in  favor  of 
appellee  for  tbe  sum  of  ^,500  for  injuries 
sustained  by  Ella  H.  Feck  by  reason  of  a 
defective  sidewalk  which  was  under  tbe  con- 
trol of  tbe  appellant  Tbe  action  was  com- 
menced in  tbe  name  of  Ella  M.  Peck,  who 
subsequently  was  adjudged  Insane,  and  Mary 
H.  Bartelme,  her  conservatrix,  was  substi- 
tuted in  ber  stead  as  plaintiff.  The  declara- 
tion, as  originally  framed,  contained  one 
count,  and  averred  that  the  defendant 
"wrougf  ully  and  negligently  suffered  the  said 
sidewalk  to  be  and  remain  In  bad  and  un- 
safe repair  and  condition,  and  divers  planks 
wherewith  said  walk  was  constructed  to  be- 
come and  remain  rotten  and  decayed,  where- 
of the  said  town  of  Cicero  had  notice,  and 
the  plaintiff,  who  was  then  and  there  passing 
along  and  upon  the  said  sidewalk,  exercising 
due  care  and  diligence  for  her  own  safety, 
necessarily  and  unavoidably  stepped  upon  a 
plank  In  the  said  sidewalk  that  bad  become, 
and  for  a  long  time  bad  remained,  decayed 
and  rotten,  and  the  said  plank  then  and 
there  broke  and  split  with  the  weight  of  tbe 
said  plaintiff,  and  the  foot  of  the  said  plain- 
tiff was  thereby  caught  and  entangled  in  tbe 
said  broken  plank,  and  .the  said  plaintiff 
was  thereby  then  and  there  tripped  and 
thrown  and  fell  to  and  upon  tbe  ground  and 
sidewalk  there,"  by  means  whereof  she  was 
injured,  etc. 

It  is  first  urged  that  there  was  a  variance 
between  the  declaration  and  the  proof,  in 
this:  that  the  evidence  showed  the  injury 
was  occasioned  by  reason  of  Ella  M.  Peck 
stepping  in  a  hole  in  said  sidewalk,  and  not 
by  reason  of  her  stepping  upon  a  decayed 
and  rotten  plank,  which  broke  and  split  be- 
neath ber  weight  Tbe  witnesses  differed 
somewhat  as  to  tbe  condition  of  tbe  walk 
before  and  after  tbe  injury.  Ella  M.  Peck, 
who  was  alone  at  tbe  time  she  was  injured, 
testified  that  she  caught  her  foot  In  a  hole 
in  the  sidewalk;  that  she  stumbled  in  a 
hole,  as  near  as  she  could  remember.  Archie 
P.  Gaylord,  who  assisted  Ella  M.  Peck  to 
her  home  after  the  Injury,  testified  that 
when  be  saw  tbe  walk,  immediately  after 
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tbe  Injory,  there  was  a  piece  broken  oat  of 
the  south  edge  of  the  north  board;  that  the 
piece  that  was  out  was  lying  down  under- 
neath, and  that  It  looked  like  a  fresh  break, 
which  he  had  not  noticed  before;  that  he 
was  familiar  with  the  condition  of  the  walk 
at  this  place,  and  had  known  its  condition 
for  three  years;  that  the  hole  that  he  saw 
in  the  walk  was  between  the  east  sidewalk 
and  the  ditch,  and  along  the  south  edge  of 
the  north  plank;  that  he  had  gone  over  the 
walk  every  day,  and  had  not  seen  that  break 
there  before;  and  that  he  was  across  there 
about  8  o'clock  that  morning,  and  did  not  see 
any  hole  there. 

In  passing  upon  the  question  of  a  vari- 
ance between  a  pleading  and  the  proofs,  this 
court  cannot  weigh  the  evidence;  and  if 
there  is  evidence  in  the  record,  when  taken 
as  true,  together  with  all  inferences  which 
may  legitimately  be  drawn  therefrom,  fairly 
tending  to  sustain  the  averments  of  the  dec- 
laration, the  objection  that  there  is  a  vari- 
ance between  the  declaration  and  proof  must 
be  overruled.  Wliile  the  question  is  not  free 
from  doubt,  we  are  inclined  to  think  that  the 
evidence  above  referred  to,  with  the  infer- 
ences that  the  Jury  might  legitimately  draw 
therefrom,  fairly  tended  to  support  the  aver- 
ment of  the  declaration  that  the  plaintiff 
stepped  upon  the  board,  which  broke  and 
split  beneath  her  weight^  etc.,  and  that  the 
court  did  not  err  in  refusing  to  instruct  the 
Jury  peremptorily  to  return  a  verdict  in  fa- 
vor of  the  defendant  on  the  ground  of  vari- 
ance. Lake  Street  Elevated  Railroad  Co.  v. 
Shaw,  203  111.  39,  67  N.  E.  374. 

After  the  Jury  had  returned  their  verdict, 
and  more  than  two  years  after  the  accident 
by  leave  of  court  the  plaintiff  filed  an  addi- 
tional count  to  her  declaration,  in  which  It 
was  averred  that  the  defendant  wrongfully 
and  negligently  suffered  the  said  sidewalk  to 
be  and  remain  in  a  bad  and  unsafe  condition, 
and  to  become  rotten  and  decayed,  and  to  be 
broken  and  full  of  holes,  and  that  while 
plaintiff  was  passing  over  said  walk,  with 
all  reasonable  care"  for  her  safety,  she  "step- 
ped into  one  of  the  holes  in  said  walk,"  and 
tbe  foot  of  the  plaintiff  was  caught  and  en- 
tangled in  said  hole,  and  she  was  thrown 
down  and  injured.  The  plea  of  the  statute 
of  limitations  was  filed  to  said  additional 
count,  and  tbe  action  of  the  court  in  sustain- 
ing a  demurrer  to  said  plea  is  assigned  as 
error.  We  think  It  dear  that  the  additional 
count  did  not  set  out  a  cause  of  action  differ- 
ent from  that  set  out  in  the  original  declara- 
tion. In  Swift  &  Co.  V.  Madden.  165  111.  41, 
45  N.  E.  979,  which  was  an  action  on  the 
case  to  recover  damages  for  a  personal  in- 
Jury,  it  was  held  (page  45,  165  111.,  page 
itSO,  45  N.  E.):  "The  cause  of  action  may  be 
regarded  as  tiie  act  or  thing  done  or  omi'lted 
to  be  done  by  one  which  confers  the  right 
upon  another  to  sue — In  other  words,  the  act 
or  wrong  of  tbe  defendant  towards  the  plain- 
tiff which  causes  a  grievance  for  which  the 


law  gives  a  remedy."    In  that  case  it  was 
said  that  the  cause  of  action  of  the  plaintiff 
was  the  negligence  of  the  defendant  in  fail- 
ing to  keep  in  repair  machinery  in  its  fac- 
tory where  tbe  plaintiff  was  required,  by  liis 
«nployment  with  the  defendant,  to  labor. 
In  the  original  declaration  filed,  it  was  char- 
ged that  it  was  the  duty  of  the  defendant  to 
keep  in  good  and  safe  repair  certain  machin- 
ery which  the  plaintiff  was  required  to  use 
while  In  the  service  of  the  defendant  as  a 
laborer,  but  the  defendant  failed  to  observe 
its  duty  in  that  regard,  and,  on  the  contrary, 
negligently   and    wrongfully   permitted   the 
machinery  to  be  and  remain  in  an  unsafe 
and  dangerous  condition,  so  that  the  plain- 
tiff, while  employed  by  the  defendant  in 
working  with  the  machinery  with  due  care 
on  his  part,  was  injured.    In  the  additional 
count,  after  setting  out  the  relation  of  tbe 
parties  to  each  other,  it  was  averred  that  it 
was  the  duty  of  the  defendant,  when  tbe 
machinery  was  out  of  repair  and  unsafe  and 
dangerous,  to  repair  the  same,  yet  the  de- 
fendant, although  notified  that  the  machin- 
ery was  out  of  repair  and  unsafe,  while  it 
promised  that  the  machinery  should  at  once 
be  repaired,  and  thereby  caused  plaintiff  to 
continue  in  its  service,  did  not  regard  its 
duty,  but  carelessly  and  negligently  permit- 
ted the  machinery  to  be  and  remain  out  of 
repair,  and  in  an  unsafe  and  dangerous  con- 
dition.   The  court,  upon  demurrer  to  a  plea 
of  the  statute  of  limitations,  held  that  tbe 
additional  count  set  out  the  same  cause  of 
action  as  the  original  declaratioa,  and  tbat 
a  demurrer  was  properly  sustained  to  said 
plea.     In  this  case  the  cause  of  action   set 
out  in  the  original  declaration  and  in  tbe  ad- 
ditional count  is  the  same,  that  is  to  say,  tbe 
negligence  of  the  defendant  in  wrongrfully 
suffering  said  sidewalk  to  be  and  remain  oat 
of  repair  and  in  an  unsafe  condition,  and  tbe 
statement  in  the  additional  count  that   tbe 
sidewalk  was  broken  and  full  of  holes,  and 
that  the  plaintiff  stepped  into  one  of  said 
holes  and  was  thereby  injured,  were  but  tbe 
restatement  of  the  cause  of  action  set  out  In 
the  original  declaration,  and  not  tbe  state- 
ment of  a  new  cause  of  action. 

It  is  also  said  the  locus  in  quo  described 
in  the  additional  count  Is  different  from 
that  described  in  the  original  declaration, 
and  varies  from  that  established  by  tbe 
proof.  The  averment  in  the  additional  count 
is,  "said  public  walk  or  crossing  being  sit- 
uated at  the  southeast  corner  of  Thirty- 
Second  street  and  Sheldon  avenue,  and  lead- 
ing from  the  sidewalk  on  the  east  side  of 
said  Sheldon  avenue  over  and  across  a  cer- 
tain ditch  or  drain  along  the  south  line  of 
said  Thirty-Second  street"  From  this  de- 
scription It  is  plain  the  walk  was  located  up- 
on the  south  side  of  Thirty-Second  street, 
and  not  along  a  certain  ditch  or  drain,  wbieh 
corresponds  with  the  averments  of  the  orig- 
inal declaration  and  the  proof.  To  hold  oth- 
erwise would  be  to  hold  that  the  sidewalk 
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crossed  a  certain  ditch  or  drain,  and  tit  the 
same  time  ran  aloug  eaid  ditch  or  drain. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed.   Judgment  affirmed. 


<n2  III.  2ei) 

GLOS  ▼.  HANFORD  et  al.* 
(Suprone  Court  of  Illinois.    Oct.  24,  1904.) 

lAXATION— TAX  SALES— PBOCBSS— DATE— DELIN- 
QUENT LIST— PUBLICATION  —  CEBTIFICATEfr— 
TAX  DEEDS— VACATION— PLEADING  —  DEUUB- 
SEB—WAIVEft—PABTIES— DEPOSITS    IN    COUBT. 

1.  Hurd's  Rev.  St  1003,  p.  1542,  c.  120,  {  194, 
provides  that  on  the  day  advertised  for  tax  sale 
the  county  cleric  and  the  collector  shall  make  a 
certificate,  to  be  entered  on  the  record  following 
tue  order  of  court,  that  audi  record  is  correct, 
and  that  the  judgment  was  rendered  on  the 
property  therein  mentioned,  etc.,  which  certifi- 
cate shall  lie  the  process  on  which  all  real  proi>- 
erty  or  Interests  therein  shall  be  sold  for  taxes. 
Held,  that  a  certificate  under  such  section,  exe- 
cuted and  dated  on  a  day  other  than  the  day  of 
the  sale,  was  insufficient,  and  tliat  a  sale  under 
such  certificate  Was  void. 

2.  A  certificate  to  a  delinquent  tax  list  re- 
citing. "I,  VV.  P.  N.,  publisher  of  The  Inter- 
Ocean,  do  hereby  certify  that  the  foregoing  list 
of  lands  and  lots  contained  in  the  newspaper 
known  as  The  Inter-Ocean,  to  which  this  cer- 
tificate is  attached,"  etc.,  and  signed,  "W.  P. 
N.."  was  defective  for  failure  to  certify  the  re- 
lation of  the  person  making  it  to  the  newspaper, 
as  required  by  Hurd's  Rev.  St  1903,  p.  1540, 
c.  120.  §  186. 

3.  Under  Hurd's  Rev.  St.  190S,  p.  1540,  c. 
120.  S  186,  requiring  the  newspaper  in  which 
the  delinquent  list  was  published  to  be  filed  as 
a  part  of  the  records- of  the  county  court,  a  cer- 
tificate to  such  filing  by  the  "county  clerk,"  in- 
stead of  "the  clerk  of  tiie  county,  court  was 
insutBcient  though  the  offices  were  filled  by  the 
same  person. 

4.  A  bill  to  set  aside  certain  tax  deeds  as  a 
cloud  on  title,  alleging  that  the  deeds  were  void 
by  reason  of  many  uncertainties  and  irregulari- 
ties in  the  proceedings,  affidavits,  and  notices 
previously  set  forth,  and  for  want  of  prOper 
proceedings,  affidavits,  and  notices,  was  demur- 
rable for  failure  to  point  ont  the  defects,  or  to 
allege  that  the  defects  appeared  on  the  face  of 
the  proceedings. 

Si.  Where,  after  the  overrulinc  of  demurrers  to 
complainants'  bills  to  set  aside  tax  deeds,  de- 
fendant filed  answers  not  only  denying  that  the 
tax  titles  were  invalid,  but  specifically  averring 
that  all  the  proceedings  were  regular,  defendant 
waived  his  right  to  object  to  the  ruling  on  the 
demurrer. 

6.  Where  defendant's  wife  purchased  certain 
tax  deeds  after  the  filing  of  a  bill  and  the  serv- 
ice of  aummons  in  a  suit  to  set  the  same  aside, 
she  was  not  a  necessary  'party  to  tie  suit. 

7.  Where,  pending  suit  to  set  aside  certain 
tax  deeds,  defendant  transferred  the  same  to  his 
wife,  an  order  before  final  decree  requiring  com- 
plainants to  deposit  the  amount  found  due  for 
interest  and  costs  with  the  clerk  for  the  use  of 
defendant  and  his  wife,  as  their  interest  might 
thereafter  lie  determined,  was  proper. 

8.  Where  certain  tax  deeds  included  other 
prot<erty  than  the  lots  owned  by  plaintiffs  in  a 
suit  to  set  the  deeds  aside,  a  decree  directing 
that  the  deeds  be  delivered  up  and  canceled  by 
the  dork  of  the  circuit  court  was  error,  in  so 
far  as  the  property  included  in  the  deed,  other 
than  thit  in  controversy,  was  concerned. 

Appeal  from  Circuit  Court,  Cook  County; 
B.  K.  Dunne,  Judge. 

•Rebearlng  denied  December  t,  UOt. 


Action  by  .Tulla  B.  Hanford  and  others 
against  Jacob  Glos.  From  a  judgment  in 
favor  of  complainants,  defendant  appeals. 
Affirmed. 

This  is  a  bill  filed  in  the  circuit  court  of 
Cook  county  on  May  19,  1002,  by  the  appel- 
lees to  set  aside  three  tax  deeds  held  by  the 
appellant,  Jacob  Glos,  and  claimed  to  be 
clouds  upon  the  title  of  appellees  to  lots  1 
and  2  in  block  1  In  Walter  S.  Dray's  Addi- 
tion to  Park  Manor,  in  Cook  county.  One 
deed,  known  as  No.  4,529K,  was  issued  upon 
a  sale  for  delinquent  general  taxes  (or  the 
year  1895;  the  second  deed,  known  as  No. 
4,881K,  was  Issued  upon  sale  for  delinquent 
special  assessment  warrant  No.  19,582;  and 
the  third  deed,  known  as  No.  4,8S3K,  was 
Issued  upon  sale  for  delinquent  special  as- 
sessment warrant  No.  20,601.  All  three  sales 
were  made  at  the  general  sale  for  taixes  In 
Cook  county  In  1896,  and  the  sale  of  the 
year  1806  for  delinquent  taxes  and  special 
assessments  was  advertised  in  the  delinquent 
list  for  that  year  to  commence  on  August  10, 
1S96.  Judgments  were  rendered  against  the 
property  in  controversy  on  July  15,  1896. 
for  delinquent  general  taxes  for  the  year 
1895,  and  for  delinquent  special  assessment 
warrants  Nos.  19,582  and  20,601. 

The  bill  sets  out  the  proceedings  In  full, 
upon  which  the  tax  deeds  were  Issued,  and 
the  same  were  received  In  evidence  without 
objection  upon  the  ground  of  variance.  The 
bill  alleges  "that  by  reason  of  the  many 
uncertainties,  insufficiencies,  and  Irregulari- 
ties in  said  proceedings,  affidavits,  and  no- 
tices above  set  forth,  and  for  want  of  proper 
proceedings,  affidavits,  and  notices,  and  for 
want  of  compliance  with  the  statute  in  such 
case  made  and  provided,  said  deeds  conveyed 
no  title  whatsoever  to  said  defendant,  Jacob 
Glos,"  and  that  said  deeds,  for  want  of 
compliance  with  the  statute,  were  null  and 
void.  The  bill  also  alleged  "that  no  notice  of 
such  purchases,  or  either  or  any  of  them, 
written  or  printed,  or  partly  written  and 
partly  printed,  stating  when  the  pretended 
purcliaBer  of  the  premises  at  such  tax  sales 
as  aforesaid  purchased  the  lands  or  lots,  or 
in  whose  name  the  said  premises,  lands,  or 
lots  were  taxed  or  assessed,  or  the  descrip- 
tion of  the  lands  or  lots  purchased,  or  of  the 
premises  of  your  orators,  or  for  what  year 
said  premises,  lands,  or  lots  were  taxed  or 
assessed,  or  when  the  time  of  redemption 
would  expire,  was  served  upon  the  said  Arm 
of  Hall,  Dresser  &  Co.  [who,  it  is  alleged, 
were  agents  of  complainants  for  said  prem- 
ises], or  upon  any  or  either  of  them,  as  is 
reqaired  by  the  statute  In  such  cases  made 
and  provided,  nor  was  any  such  notice  as 
aforesaid  served  upon  your  orators,  or  any 
or  either  of  them,  at  the  time  when  such 
notices  should  have  been  served,  or  at  any 
time;  and  your  orators  further  show  that 
the  said  firm  of  Hall,  Dresser  &  Co.  and  your 
orator  Julia  Blanche  Hanford  could  have 
been  f  otind  upon  diligent  inquiry  In  the  coun- 
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ty  of  Cook  at  least  tbree  months  before  the 
expiration  of  the  time  of  redemption,  and 
each  of  tbem,  on  such  pretended  sales  as 
aforesaid." 

The  appelant  filed  a  general  demurrer  to 
the  bin,  which  demurrer  was  overruled. 
Thereupon  the  defendant  filed  an  answer  de- 
nying that  said  tax  sales  and  tax  deeds 
were  null  and  void,  and  claiming  that  his 
title  was  good  and  valid,  and  in  bis  answer 
saying  "that  all  the  proceedings  concerning 
the  levy,  assessment  warrant,  collector's  re- 
turn, advertisement,  judgment,  sale,  issuance 
of  certificates  and  of  deeds  of  said  premises 
because  of  delinquent  taxes  and  special  as- 
sessments were  strictly  regular,  legal,  prop- 
er, and  valid,  and  that  by  virtue  of  said  tax 
sales  and  deeds  this  defendant  acquired  a 
valid  legal  title  to  said  premises,  and  now 
holds  the  legal  title  to  the  same."  T^e  orig- 
inal bill  was  amended  by  leave  of  court.  A 
demurrer  was  filed  to  the  bill  as  amended, 
and  overruled.  Thereupon  the  defendant 
liled  an  answer  to  the  bill  as  amended,  con- 
taining the  same  denials  and  the  same  aver- 
ments as  the  answer  to  the  original  bill. 
Replications  were  filed,  and  proofs  docu- 
mentary and  oral  were  Introduced.  On 
March  21,  1904,  the  6ouTt  rendered  a  decree 
in  conformity  with  the  prayer  of  the  bill, 
finding  that  said  tax  deeds  were  null  and 
void,  and  constituted  clouds  upon  the  title 
of  complainants,  and  should  be  removed, 
and  ordered,  adjudged,  and  decreed  "that 
the  said  deeds  of  conveyance  from  the  said 
Philip  Knopf,  county  clerk,  to  the  defendant 
herein,  Jacob  Glos,  described  In  the  bill  of 
complaint  herein,  and  recorded  in  the  re- 
corder's office  of  the  said  county  of  Cook, 
as  described  In  said  bill  of  complaint,  be, 
and  the  same  are  each  of  them,  hereby  set 
aside  and  declared  null  and  void  as  against 
the  complainants,  their  heirs  and  assigns,  as  a 
cloud  upon  the  title  of  complainants,  and  that 
the  said  deeds  be  delivered  up  and  canceled." 
The  present  appeal  is  prosecuted  from  the 
decree  so  rendered. 

Jacob  Glos  (John  R.  O'Connor,  of  counsel), 
for  appellant  Clarence  T.  Morse,  for  appel- 
lees. 

MAGRUDER,  J.  (after  stating  the  facts). 
Counsel  for  appellees  sets  up  a  number  of 
grounds  upon  which  it  is  claimed  that  the  tax 
.deeds  sought  to  be  set  aside  are  null  and 
void.  We  only  deem  it  necessary,  however, 
to  notice  two  of  such  grounds,  which,  in  our 
opinion,  are  sufficient  to  justify  the  decree 
of  the  court  below. 

1.  The  first  ground  urged  against  the  valid- 
ity of  the  tax  deeds  is  that  there  was  no 
valid  precept  or  process  for  a  sale  in  the 
case  of  either  of  said  tax  sales.  The  three 
precepts  for  the  sale  of  the  premises  in  ques- 
tion were  not  made  on  August  10,  189G,  the 
day  of  the  sale,  nor  did  they  bear  date  as  of 
that  day;  but  one  of  them  was  made  or  bore 


date  on  July  15,  1806,  the  date  when  tbe 
judgment  was  rendered,  and  the  other  two 
were  made  or  bore  date  on  July  20.  1890,  five 
days  after  tbe  rendition  of  the  judgment 
Under  section  194  of  the  revenue  act  (Hurd's 
Rev.  St  1903,  p.  1542,  c.  120),  the  county 
clerics  certificate  to  the  delinquent  tax  list 
should  be  made  on  the  day  advertised  tor 
sale,  and,  if  made  on  tbe  day  the  judgment 
was  rendered,  the  sale  Is  void  for  want  of 
proper  process.  Kepley  t.  Scully,  185  111.  52, 
57  N.  E.  187;  Kepley  v.  Fouke,  187  lU.  162, 
68  N.  E.  803;  Glos  v.  Gleason,  209  111.  517,  TO 
N.  B.  1045.  Said  section  194  requires  tlie 
county  clerk  to  make  a  certificate  to  be  en- 
tered on  the  record,  and  this  certificate  must 
be  dated  as  of  the  day  of  the  sale.  The  pre- 
sumption Is  that  tbe  certificates  were  made 
at  the  times  when  they  bear  date,  and  as  the 
certificates  in  the  case  at  bar  do  not  bear 
date  as  of  August  10,  1896,  the  day  of  the 
sale,  they  are  not  in  cimformity  with  the  stat- 
ute. The  validity  of  a  tax  title  depends  upon 
strict  compliance  with  the  statute,  and,  as 
the  certificates  here  were  not  made  at  the 
time  required  by  the  statute,  the  process  un- 
der which  the  officer  making  the.tax  sale  was 
authorized  to  act  was  not  valid. 

2.  The  certificate  to  the  delinquent  list, 
which  is  the  foundation  of  the  three  tax 
deeds  in  controversy,  is  defective.  It  com- 
mences as  follows:  "State  of  Illinois,  county 
of  Cook,  ss. — I,  William  Penn  Nixon,  pub- 
lisher of  The  Inter-Ocean,  do  hereby  certify 
that  tbe  foregoing  list  of  lands  and  lots  con- 
tained In  the-  newspaper  known  as  The  Inte^ 
Ocean,  to  which  this  certificate  is  attached," 
etc.  The  certificate  is  signed,  "William  Penn 
Nixon."  This  identical  form  of  certificate 
was  held  by  this  court  to  be  defective  in 
McCbesney  v.  People,  174  111.  46,  50  N.  E. 
1110.  It  falls  to  certify  the  relation  of  the 
person  making  It  to  the  newspaper,  as  re- 
quired by  section  186  of  the  revenue  act 
Again,  the  delinquent  list  was  not  pn^erly 
filed.  The  file  marks  upon  the  delinquent  list 
are  signed  by  "Philip  Knopf,  county  clerk." 
In  McChesney  v.  People,  supra,  it  was  held 
that  the  offices  of  county  clerk  and  clerk  of 
the  county  court  are  distinct,  though  filled  in 
this  state  by  the  same  person,  and  that  the 
filing  by  such  person  of  a  newspaper  ad- 
vertisement of  delinquent  lands,  certifying 
to  the  fact  as  "county  clerk,"  Is  not  a  com- 
pliance with  section  186  of  the  revenue  act 
(Hurd's  Rev.  St.  1003,  p.  1640,  c,  120),  re- 
quiring such  newspaper  "to  be  filed  as  part 
of  the  records  of  the  county  court"  The 
file  mark  should  have  shown  that  the  delin- 
quent list  was  filed  in  tbe  office  of  the  clerk 
of  the  county  court  of  Cook  county  as  Is  by 
law  required,  not  In  tbe  office  of  tbe  conn^ 
clerk  of  Cook  county.  Glos  t.  Woodard,  202 
111.  484,  67  N.  B.  3. 

It  is  not  denied  on  the  part  of  appellant's 
counsel  that  the  defects  in  question  exist, 
nor  is  it  contended  that  the  tax  deeds  are  not 
null  and  void  on  account  of  audi  defects. 
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But  tbe  contottlon  of  counael  for  appellant 
iB  that  tbe  allegation  of  the  bill  Is  too  general 
In  Its  nature,  In  arerrlng  that  the  deeds  were 
void  becanse  of  the  defects  appearing  upon 
the  face  of  the  proceedings,  and  in  not  point* 
Ing  out  specifically  npon  the  face  of  the  bill 
what  snch  defects  are.  We  are  inclined  to 
think  that  this  objectlcm  to  the  bill  was  good 
upon  demorrer.  The  bill  ought  to  show  npon 
Its  face  In  what  respect  the  tax  title  Is  in- 
valid. Bnt  the  appellant  has  waived  his 
right  to  Insist  npon  this  objection  here,  be- 
cause, after  his  demurrers  to  the  original  and 
amended  bills  were  overmled,  he  did  not 
stand  by  bis  demurrers,  bnt  answered  the 
bill  both  as  originally  filed  and  as  amended. 
In  his  answers  he  not  only  denied  that  the 
tax  titles  were  Invalid,  bnt  specifically  aver- 
red that  all  the  proceedings  prior  and  inci- 
dent to  the  tax  sale  and  tax  deeds  were  valid 
and  regular.  "The  rale  is  that  a  defendant, 
by  answering  a  bill  in  chancery  after  the 
oTermllng  of  his  demurrer  thereto,  waives 
the  demurrer,  except  so  far  as  he  may  have 
the  same  advantage  on  final  hearing,  and  he 
-cannot  assign  for  error  the  ruling  upon  the 
<lemurrer."  Baumgartner  v.  Biadt,  207  111. 
345,  69  N.  E.  912,  and  cases  there  cited.  In 
Oleason  &  Bailey  Mfg.  Co.  v.  HofFman,  168 
tU.  25,  48  N.  E.  143,  we  Bald: '  "By  answering 
«fter  a  general  demurrer  is  overruled,  tbe 
right  to  assign  error  In  overruling  the  de- 
murrer Is  waived." 

3.  Tbe  point  la  made  that  Mrs.  Emma  J. 
Glos  should  have  been  made  a  party.  A-p- 
pellees  were  under  no  obligation  to  make  her 
a  party.  If  she  was  a  purchaser  at  all,  she 
was  a  purchaser  pendente  lite;  the  deed  exe-. 
cnted  to  her  by  her  husband,  Jacob  Glos, 
having  been  made  after  the  filing  of  tbe  bill 
and  tbe  service  of  summons.  She  took  her 
title  subject  to  whatever  decree  the  court 
might  ultimately  render  in  the  case.  Harms 
V.  Jacobs,  160  III.  589,  43  N.  B.  746.  More- 
over, Mrs.  Glos  sufTerel  no  Injury,  because 
an  order  was  entered  before  final  decree  re- 
quiring the  complainants  to  .deposit  the 
amount  found  due  for  Interest  and  costs  with 
the  clerk  for  the  nse  of  Jacob  Glos  an^  Emma 
J.  Glos,  as  their  Interests  might  thereafter 
be  determined,  and  the  decree  finds  that  this 
■was  done.  Such  an  order  is  not  erroneous. 
Bonner  v.  Illinois  Land  ft -Loan  Co.,  96  HI. 
546. 

4.  Counsel  for  appellant  also  claim  that  the 
decree  is  erroneous  in  ordering  "that  said 
deeds  be  delivered  up  and  canceled."  We 
are  Inclined  to  think  that  the  decree  is  erro- 
neous in  this  respect,  inasmuch  as  the  deeds 
described  other  lands  than  the  lots  owned  by 
tbe  appellees.  In  Glos  v.  Adams,  204  111. 
646,  68  N.  E.  398,  we  said  (page  648,  204  111., 
page  398,  68  N.  E.):  "It  further  appears  that 
the  tax  deed  songht  to  be  set  aside  and  can- 
celed included  other  lands  than  the  prem- 
ises claimed  by  appellee.  In  the  decree  the 
court  set  aside  said  deed,  and  ordered  that 
It  be  delivered  np  by  Glos,  and  canceled  by 


the  clerk  of  the  drcnlt  court  This  was  er- 
ror. The  deed  should  not  have  been  set 
aside  and  canceled,  except  as  to  the  premises 
described  in  the  bill.  Gage  v.  Curtis,  122  111. 
600,  14  N.  B.  30."  It  is  not  necessary,  how- 
ever, to  reverse  the  case  because  of  this  de- 
feet  In  the  form  of  tbe  decree.  The  decree 
may  b^  modified  here  by  this  court  Low  v. 
Graff,  80  111.  360.  The  decree  will  therefore 
be  modified  by  the  addition  of  the  following 
words,  to  wit  "In  so  far  as  these  deeds  re- 
late to  the  property  described  In  the  bill  of 
complaint  herein;"  said  words  to  be  Inserted 
In  the  decree  after  tbe  following  words,  to 
wit  "that  Bald  deeds  be  delivered  up  and 
canceled."  The  decree  of  the  circuit  court, 
after  being  modified  as  above  Indicated,  is 
affirmed,  and  the  costs  will  be  equitably  di- 
vided between  the  parties. 
Decree  aflirmed. 


(m  III.  m) 

RUSSELL  V.  HIGH  SCHOOL  BOARD  OF 

EDUCATION  OF  SCHOOL  DIST. 

NO.  131  et  al.* 

(Supreme  0>art  of  Illinolg.    Oct  24,  1904.) 

BCIIOOI.  DISTBICT  — POWEBS  — CONSTmrriONAI. 
I.A.W— LIUITATION  OF  INOBBTBDNESS— STAT- 
UTES —  CONSTBUCTION  —  MAJHTBRANCE  OF 
Hion  SCHOOL. 

1.  Under  tbe  school  law  (Laws  1889,  p.  239), 
providing  for  the  organization  of  school  dis- 
tricta  and  the  maintenance  therein  of  free 
schools  in  which  tbe  children  of  the  state  may 
receive  a  good  common  school  education,  and 
Const,  art.  8,  §  1,  providing  that  the  General 
Assembly  shall  provide  a  thorough  and  efiScient 
system  of  free  schools,  whereby  all  children  of 
the  state  may  receive  a  pood  common  school 
education,  any  school  district  may  establish  and 
maintain  a  hleh  school  department. 

2.  Since,  under  the  direct  provisions  of  Const, 
art.  9,  {  12,  no  school  district  has  power  to  be- 
come indebted  for  any  purpose  to  an  amount 
including  its  existing  indebtedness,  in  the  ag- 
gregate exceeding  5  per  centum  on  tbe  value  of 
the  taxable  property  therein.  Laws  1901,  p.  296, 
amending  the  School  Law  U^ws  1889,  p.  277) 


I\i  41,  42,  providing  that  any  school  district  hav- 
ng  a  population  of  at  least  2,000  Inhabitants 
is  authorized  to  establish  and  maintain  a  high 
school,  and  authorizing  tbe  election  of  a  board 
of  education  therefor,  are  ineffectual  to  author- 
ize a  district  to  incur  a  debt  beyond  5  per  cen- 
tum of  the  taxable  property  in  a  school  district 

Appeal  from  Circuit  Court  CJook  County; 
B.  F.  Dunne,  Judge. 

Suit  by  Elizabeth  A.  Russell  against  the 
High  School  Board  of  Education  of  School 
District  No.  ^31  in  C!ook  county  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 
Reversed. 

L.  G.  Ruth,  for  appellant  Thatcher,  Grif- 
fon &  Wright,  for  appellees. 

CARTWBIOHT,  J.  Appellant  a  resident 
and  taxpayer  of  School  District  No.  181  In 
Cook  county,  filed  her  bill  in  the  circuit  court 
of  said  county  against  the  appellees,  alleging 
that  the  taxable  property  within  said  district, 
as  ascertained  by  the  last  assessment  for 
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state  and  county  taxes  for  the  year  1903, 
TTas  $638,902;  that  the  district  had  Issued 
bonds  and  become  legally  Indebted  to  the 
amount  of  $16,500,  and  that  the  high  school 
board  of  education  threatened  to  issue  Inter- 
eet-bearlng  bonds  of  the  district  to  the 
amount  of  $31,000,  wliich  would  make  the 
indebtedness  of  said  district  more  than  7 
per  cent,  of  the  value  of  said  taxable  prop- 
erty; and  praying  the  court  to  enjoin  the  de- 
fendants from  Issuing  bonds  or  contracting 
ai>y  obligation  which,  with  existing  indebt- 
edness of  the  district,  should  exceed  5.  per 
cent  of  the  value  of  the  taxable  property  of 
said  district  as  ascertained  by  the  last  as- 
sessment for  state  and  county  taxes  previous 
to  the  incurring  of  such  Indebtedness.  The 
defendants  answered  the  bill,  admitting  its 
allegations  as  to  taxable  property  and  indebt- 
edness of  the  district,  but  alleged  that  the 
district  had  a  population  of  2,418,  and  that 
a  high  school  had  been  established  therein, 
Icnown  as  "Morgan  Park  High  School  Dis- 
trict"; that  the  district  was  not  indebted  on 
account  of  the  establishment  or  maintenance 
of  said  high  school,  and  that  the  proposed  is- 
sue of  $81,000  of  bonds  was  not  within  the 
prohibition  of  the  Constitution.  The  cause 
was  heard  upon  the  bill  and  answer,  and  the 
bill  was  dismissed  for  want  of  equity,  at 
the  cost  of  complainant. 

The  school  law  provides  for  the  organiza- 
tion of  school  districts  and  the  maintenance 
therein  of  free  schools  in  which  the  children 
of  the  state  may  receive  a  good  common 
school  education.  Laws  1889,  p.  239.  Un- 
der that  act  any  school  district  can  maintain 
different  departments,  and  grade  and  classi- 
fy the  scholars  so  as  to  promote  the  efQ- 
clency  of  the  school.  It  may  maintain  and 
establish  grades  and  divisions  for  instruction 
of  advanced  scholars  In  the  same  higher 
branches  that  are  taught  in  high  schools. 
Section  1  of  article  8  of  the  Constitution  de- 
clares: "Th^  General  Assembly  shall  pro- 
vide a  thorough  and  efficient  system  of  free 
schools,  whereby  all  children  of  this  state 
may  receive  a  good  common  school  educa- 
tion." That  section  is  both  a  mandate  to  the 
Legislature  and  a  limitation  upon  their  pow- 
er to  establish  schools  except  for  the  purpose 
of  a  good  common  school  education.  But  a 
high  school  for  the  education  of  more  ad- 
vanced pupils  is  a  school  of  the  character  re- 
quired by  the  Constitution.  Any  school  dis- 
trict may  establish  and  maintain  a  high 
school  department.  Richards  v.  Raymond, 
92  III.  612,  34  Am.  Rep.  151;  Powell  v.  Board 
of  Education,  97  111.  375,  37  Am.  Rep.  123. 
As  originally  ehacted  In  1889,  the  school  law 
provided  that  any  school  township  might, 
in  pursuance  of  an  election  for  that  purpose, 
establish  a  township  high  school,  and  the 
township  should  be  regarded  as  a  school  dis- 
trict for  that  purpose,  and  the  township 
board  of  education  should  have  the  powers 
and  discharge  the  duties  of  directors  of  such 
district.    It  was  also  provided  that  two  or 


more  adjoining  townships  or  parts  of  town- 
ships might  co-operate  in  the  establishment 
and  maintenance  of  a  high  school.  The  evi- 
dent purpose  of  these  provisions  was  to  en- 
able a  township  or  several  school  districts 
to  establish  a  high  school  where  it  would  be 
impossible  or  undesirable  for  single  districts 
to  maintain  schools  of  that  grade  separately. 
In  1901  sections  41  and  42  of  the  school 
law  were  amended,  and  the  portion  of  the 
amendment  material  in  this  case  Is  the  fol- 
lowing proviso  to  section  42:  "Provide<^  that 
any  school  district  having  a  population  of 
at  least  two  thousand  (2,000)  inhabitants, 
may  in  the  same  manner  as  herein  provided 
for  establishing  and  maintaining  a  township 
high  school,  establish  and  maintain  a  high 
school  for  the  benefit  of  the  inhabitants  of 
such  school  district,  and  elect  a  board  of  edu- 
cation therefor  with  the  same  ijowers  here- 
by conferred  on  township  boards  of  educa- 
tion." Laws  1901,  p.  296.  School  District 
No.  131  established  such  a  high  school  for 
the  benefit  of  the  inhabitants  of  the  school 
district,  and  the  question  is  whether  it  can 
inciur  an  Indebtedness  in  excess  of  5  per  cent, 
of  the  assessed  value  of  the  taxable  property 
of  the  district  for  the  purposes  of  the  high 
school. 

Section  12  of  article  9  of  the  Constitution 
provides:  "No  •  •  ♦  school  district 
*  *  *  shall  be  allowed  to  become  Indebt- 
ed in  any  manner  or  for  any  purpose,  to  an 
amount,  including  existing  Indebtedness,  in 
the  aggregate  exceeding  five  per  centum  on 
the  value  of  the  taxable  property  therein, 
to  be  ascertained  by  the  last  assessment  for 
state  and  county  taxes,  previous  to  the  In- 
curring of  such  Indebtedness."  It  would 
seem  that  the  language  leaves  no  room  for  in- 
terpretation. The  provision  is  that  any 
school  district  having  a  certain  population 
may  establish  and  maintain  a  high  school 
for  the  benefit  of  the  Inhabitants  of  such 
school  district;  and  the  fact  is  that  District 
No.  131  has  established  a  high  school  for  the 
district,  and  in  doing  so  has  exercised  a  pow- 
er which  it  already  bad,  the  only  difference 
being  that  the  high  school  is  in  charge  of  a 
different  board  of  education.  With  refer- 
ence to  township  high  schools,  section  41 
provides  that  for  the  purposes  of  building 
schoolhouses,  supporting  the  school,  and  pay- 
ing the  necessary  expenses,  the  tfcrritory  for 
the  benefit  of  which  a  high  school  Is  estah- 
lished  shall  be  regarded  as  a  school  dis- 
trict. There  Is  no  warrant  for  saying  that 
when  District  No.  131  established  a  high 
school  It  became  two  districts,  the  one  within 
and  coextensive  with  the  other,  or  the  one 
superimposed  upon  the  other.  The  estab- 
lishment of  the  high  school  by  the  school 
district  under  the  control  of  a  different  board 
of  education  was  a  mere  division  of  existing 
powers  of  the  school  district  between  two 
boards  of  education.  What  the  new  board 
of  education  can  do  the  district  was  already 
authorized  to  do  through  the  existing  board 
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of  education.  U  the  Legislature,  by  author- 
bdng  a  school  district  to  establish  a  high 
school,  can  also  authorize  It  to  Incur  indebt> 
edness  beyond  the  constitutional  limit,  they 
could  get  rid  of  all  the  restricttons  of  the 
Constitution  by  authorizing  the  management 
of  each  grade  or  department  of  the  public 
school  by  a  difTerent  board  of  education,  with 
different  buildings.  Such  a  construction  of 
our  Constitution  has  never  been  adopted. 

Even  If  it  could  be  said  that  there  are  two 
corporations  covering  the  same  territory,  the 
creation  of  the  new  one  would  be  nothing 
but  a  division  or  redistribution  of  existing 
powers  under  the  school  law.  and  in  Wilson 
T.  Board  of  Trustees,  133  111.  443,  27  N.  B. 
208,  It  was  said  that  the  organization  of  the 
sanitary  district  was  essentially  and  palpably 
different  from  the  creation  of  new  corpora- 
tions vested  with  some  of  the  functions  of 
local  government  of  pre-existing  municipal 
corporations.  It  was  within  the  power  of 
the  Legislature  to  provide  for  the  establish- 
ment of  a  high  school  under  the  control  of  a 
board  of  education  elected  for  that  purpose; 
but  they  could  not,  by  multiplying  the  boards 
of  education  In  the  same  territory,  authorize 
the  district  to  incur  Indebtedness  beyond  the 
constitutional  limit.  The  proposed'  Issne  of 
$31,000  of  bonds,  including  the  existing  In- 
debtedness of  the  school  district,  would  ex- 
ceed the  limit,  and  the  court  erred  In  dis- 
missing the  bill. 

The  decree  is  reversed,  and  the  cause  is  re- 
manded to  the  circuit  court  of  Cook  county, 
with  directions  to  enter  a  decree  in  accord- 
ance with  the  prayer  of  the  bill  enjoining  the 
defendants  from  issuing  bonds  or  contracting 
any  obligation  which,  with  the  existing  in- 
debtedness of  School  District  No.  131,  shall 
exceed  6  per  cent,  of  the  assessed  value  of 
tlie  taxable  property  therein,  to  be  ascertain- 
ed by  the  last  assessment  for  state  and  coun- 
ty taxes  previous  to  incurring  such  indebt- 
edness. 

Beversed  and  remanded. 


(212  111.  292) 

CHICAGO  CITY  RY.  CO.  v.  MATTHIE- 
SON.* 

(Supreme  Court  of  Illinois.    Oct  24,  1904.) 

APPEAI.  AND  EBBOR— BBVIKW— TBIAI/— niPSACH- 
MENT  OF  ,  WITNESS  —  INCONSISTENT  STATK- 
UENTS  OP  WITNESS— OBDEB  OF  PBOOP— DIS- 
CBETION   OF  COUBT— INSTBDCnONS. 

1.  Where  there  was  no  ruling  on  a  motion  to 
exclude  a  paper  admitted  in  evidence,  and  no 
exception  taken  to  its  admission,  the  motion 
cannot  be  reviewed. 

2.  A  paper  was  shown  a  witness  on  cross- 
examination,  and  he  stated  that  he  had  signed 
it;  tba.t  his  statement  when  the  paper  was 
written  A-ds  no  different  from  bis  statement  in 
court ;  that  he  did  not  state  what  was  written. 
But  when  the  paper  was  admitted  and  the  wit- 
ness had  read  it,  he  merely  stated  that  he  signed 
it.  Held,  that  the  court  did  not  err  in  admit- 
ting the  paper. 


•Rehearins  denied  December  9,  IWM. 


S.  Though  a  written  statement  by  a  witness 
inconsistent  with  his  oral  statement  nsed  for 
impeachment  should  be  introduced  in  rebuttal 
in&tead  of  on  cross-examination,  the  judgment 
will  not  be  reversed  for  failure  to  observe  such 
rule,  as  the  order  of  proofs  is  within  the  dis- 
cretion of  the  trial  court. 

4.  If  a  witness  sought  to  be  impeached  by  a 
prior  inconsistent  statement,  neither  directly  ad- 
mits nor  denies  the  statement,  but  gives  an  in- 
direct answer,  it  is  proper  to  show  the  prior 
statement 

5.  Evidence  of  declarations  of  a  witness  out 
of  court,  in  corroboration  of  testimony  given  by 
him  on  the  trial,  is  inadmissible,  even  after  he 
has  been  discredited  by  evidence  of  inconsistent 
statements  out  of  court 

6.  The  striiiing  out  of  proper  testimony  is  no 
ground  for  reversal  where  the  witness  after- 
wards repeated  the  same  testimony. 

7.  Refusing  a  proper  instruction  is  not  error 
where  the  same  principle  has  been  covered. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Johanna  M.  Matthieson,  admin- 
istratrix, against  the  Chicago  City  Railway 
Company.  Judgment  for  plaintiff  was  af- 
firmed by  the  Appellate  Ck>urt,  and,  defend- 
ant appeals.    Affirmed. 

William  J.  Hynes  and  Edward  C.  Hlgglns 
(Mason  B.  Starring,  of  counsel),  for  appel- 
lant  Francis  J.  Woolley,  for  appellee. 

CARTWRIGHT,  J.  William  0.  Matthie- 
son, a  painter,  who  bad  been  working  at  his 
trade  during  the  day,  In  going  home  in  the 
evening  drove  north  with  bis  son,  19  years 
old.  In  appellant's  car  tracks  on  Halsted 
street  In  a  light  wagon.  In  which  there  were 
pails  and  utensils  used  In  painting  and  cal- 
clminlng.  At  Thirty-Third  street,  as  he.  was 
turning  east,  the  left  hind  wheel  of  the 
wagon  was  broken,  be  was  thrown  out  and 
fatally  Injured,  and  the  horse  ran  away. 
This  snlt  was  brought  by  appellee,  as  admin- 
istratrix of  his  estate,  in  the  superior  court 
of  Cook  county,  chai^glng  the  appellant  with 
causing  his  death  by  negligence  in  running 
one  of  its  cars  against  the  wagon.  A  plea 
of  the  general  Issue  was  filed  by  the  defend- 
ant, and  there  was  a  trial  by  Jury.  There 
were  a  number  of  witnesses  on  each  side,  ap- 
parently disinterested,  who  testified  directly 
contrary  to  each  other.  The  evidence  for 
the  plaintiff  tended  to  show  that  the  horse 
was  going  slowly  in  the  car  tracks;  that  a 
north-bound  car  came  up  rapidly  behind  and 
slowed  down  somewhat,  while  the  bell  was 
violently  rung;  that  the  horse  became  some- 
what excited  and  Increased  his  speed;  that 
when  In  the  act  of  turning  out  of  the  car 
tracks  into  Thirty-Third  street  the  speed  of 
the  car  was  Increased,  and  It  struck  the  tall- 
board  and  left  hind  wheel  of  the  wagon, 
breaking  them  and  tipping  the  wagon  over, 
when  the  horse  ran  away.  The  evidence  for 
the  defendant  was  that  the  wagon  was  not 
struck  by  the  car  at  all;  that  when  in  the 
car  tracks  on  Halsted  street  the  horse  was 
excited,  acting  wild,  and  going  at  a  rapid 
rate;    that  In  turning  east  out  of  the  car 
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tracks  the  vrheel  was  wrenched  and  ImAen; 
that  on  account  of  the  speed  of.  the  horse  the 
wagon  was  swung  around  and  tipped  In  such 
a  way  as  to  throw  Matthleson  out  after  he 
had  gone  some  distance  In  Thirty-Third 
street;  and  that  the  fright  of  the  horse  was 
Increased  by  the  falling  out  of  the  palls  and 
utensils  In  the  wagon  when  the  wheel  broke 
down.  The  trial  resulted  In  a  verdict  and 
Judgment  for  $6,000,  and  the  Judgment  was 
alBrmed  by  the  Appellate  Court  for  the  First 
District 

The  first  error  alleged  consists  in  the  ad- 
mission of  evidence  on  behalf  of  the  plain- 
tlfF.  The  most  material  question  of  fact  in 
controversy  was  whether  the  car  struck  the 
wagon,  as  claimed  by  the  plaintUF.  On  that 
question  Frederick  Kern  testlfled,  for  the  de- 
fendant, that  he  was  sitting  in  front  of  Us 
store,  on  the  west  side  of  Halsted  street,  at 
Thirty-Third  street,  reading  a  paper;  that 
he  heard  the  sound  of  a  car  bell  ringing 
pretty  loud  and  looked  up;  tliat  he  saw  a 
little  wagon  ahead  of  the  car  about  25  or  30 
feet;  that  the  horse  was  on  a  lively  trot,  and 
as  Matthleson  turned  short  and  went  around 
the  comer  the  wagon  upset  or  tipped  over 
with  the  wUtewasb  and  other  things  that 
were  in  the  wagon.  On  his  cross-examina- 
tion he  was  shown  a  paper  and  said  that  the 
name  subscribed  to  it  was  his  signature. 
He  read  the  paper  and  again  stated  that  he 
signed  it.  The  paper  was  then  offered  lo 
evidence,  and  the  court  held  that  a  part  of  it 
might  be  read  to  the  Jury  unless  counsel  for 
defendant  wished  to  examine  witness  further 
about  it.  There  was  no  further  examination 
at  that  time  and  a  part  of  the  paper  was 
read,  in  which  it  was  stated  that  when  the 
witness  first  saw  the  wagon  the  car  was 
three  or  four  feet  from  It;  that  it  might  have 
been  five  or  six  feet  away;  that  the  car  was 
going  slowly,  and  did  not  stop  at  any  time 
before  the  accident,  and  that  he  could  not  see 
light  between  the  car  and  wagon  when  the 
man  felL  On  redirect  examination  by  coun- 
sel for  defendant  the  witness  said  that  the 
paper,  except  the  signature,  was  not  ta  lils 
handwriting;  that  he  never  read  it  and  had 
no  recollection  of  seeing  it,  and  that  what 
he  stated  at  the  time  the  paper  was  written 
was  not  In  any  way  different  from  what  he 
stated  in  Ills  testimony.  Counsel  for  defend- 
ant then  moved  to  exclude  the  paper,  but 
there  was  no  ruling  on  the  motion  and  no 
exception,  so  that  on  the  motion  to  exclude 
the  paper  there  is  nothing  to  review.  The 
court  offered  counsel  an  opportunity  to  ex- 
amine the  witness  further  concerning  the 
paper  before  it  was  read;  and  if  the  subse- 
quent testimony  of  the  witness  had  then 
been  introduced  a  different  question  would 
be  presented.  The  witness  was  a  Oerman 
who  did  not  read  Bnglish  readily,  and  his 
final  testimony  was  to  the  effect  that  he  did 
not  state  what  was  written  in  the  paper; 
but  when  the  paper  was  admitted  the  witness 
bad  read  It  and  merely  stated  that  he  bad 


signed  it.  His  admission  was  prima  fade 
evidence  that  the  statement  was  his  own, 
and  the  court  did  not  err  in  admitting  it 

It  Is  further  urged  that  the  court  erred  In 
permitting  the  inconsistent  statement  to  be 
read  daring  the  cross-ocamination  of  the  wit- 
ness. The  proper  time  would  have  been 
when  plaintiff  presented  Us  side  of  the  case 
in  cebnttaL  Chicago  City  Bailway  Co.  v. 
McLanghUn,  146  Ul.  363.  84  N.  B.  796.  It  Is 
not  a  proper  method  to  mingle  testimony  for 
the,  defendant  with  that  for  the  plaintiff,  nn- 
less  there  is  something  to  warrant  a  sus- 
pension of  the  ordinary  rule.  In  the  orderiy 
trial  of  a  cause  one  party  Introduces  his  evi- 
dence and  then  the  other  party  Is  heard,  and 
the  Introduction  of  Impeaching  evidence  dar- 
ing the  examination  of  a  witness  is  not  In 
accordance  with  that  rule,  but  the  order  In 
which  evidence  is  introduced  is  generally  re- 
garded as  In  the  discretion  of  the  court  In 
that  view  the  admission  of  the  paper  at  the 
time  it  was  read  was  not  error  tor  which  the 
Judgment  could  be  reversed. 

The  witness  Kern  was  also  asked,  on 
his  cross-examination,  If  he  did  not  make  a 
statement  to  another  person,  and  the  state- 
ment was  Inconsistent  with  his  testimony  at 
the  trial  as  to  the  distance  between  the  ear 
and  the  wagon.  He  said  that  it  might  have 
been  that  he  did;  tliat  the  statement  that 
he  made  to  that  person  was  probably  a  year 
after  the  coroner's  inquest  when  his  mem- 
ory was  not  as  good  as  at  the  inquest  The 
person  named  was  afterwards  called  by  the 
plaintiff  to  prove  that  the  statem^it  was 
made  by  Kern,  and  It  Is  insisted  that  this 
was  error.  The  rule  is  that  if  the  witness 
neither  directly  admits  nor  denies  the  state- 
ment hut  gives  any  indirect  answer  not 
amounting  to  an  admission,  it  is  competent 
for  the  opposite  party  to  prove  that  it  was 
made.  Ray  v.  Bell,  24  111.  444.  In  this  case 
the  witness  did  not  directly  admit  ttiat  he 
made  the  statement  and  it  was  not  error 
to  admit  the  evidence  that  he  did  make  it 

After  the  pap»  signed  by  the  witness  Kern 
had  been  read  to  the  Jury,  counsel  for  de- 
fendant, on  redirect  examination,  offered  in 
evidence  the  original  deposition  of  the  wit- 
ness taken  at  the  coroner's  inquest  three 
days  after  the  death  of  Matthleson,  in  which 
he  testlfled  substantially  as  on  the  triat 
The  deimsltlon  was  excluded  and  the  defends 
ant  excepted.  It  is  insisted  by  counsel  that 
after  the  court  had  admitted  the  contradict- 
ory statement  for  the  purpose  of  casting  dis- 
credit upon  the  testimony,  the  defendant  had 
a  right  to  show  by  the  deposition  that  the 
version  of  the  occurrence  given  at  the  in- 
quest prior  to  the  alleged  contradictory 
statement  was  consistent  with,  and  in  cor- 
roboration of,  his  testimony  given  on  the 
trial.  The  decisions  as  to  what  circum- 
stances will  Justify 'the  admission  of  evidence 
of  prior  statements  consistent  with  the  testi- 
mony of  a  witness  are  not  harmonious,  al- 
though the  difference  seems  to  be  more  fre- 
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quently  tat  the  languaK^  of  the  oourts  than 
the  appUcatlon  of  the  role.  It  Is  not  nece». 
mry,  however,  to  review  the  declslona,  foe 
the  reason  that  the  mle  in  such  cases  has 
been  long  established  in  this  court  The 
porpoee  of  Introdnclng  evidence  of  state- 
ments out  of  court  inconsistent  with  or  con- 
tradictory to  statements  given  upon  a  trial 
is  to  discredit  the  witness,  and  such  iacva- 
sistent  or  contradictoiy  statements  are  .q«v* 
er.  In  any  case,  evidence  of  the  fact  If  two 
statements  are  contradictory  they  cannot 
both  be  true;  and  tiie  fact  that  they  were 
made  tends  to  show  that  the  witness  is  nn- 
reflable^  on  account  of  an  uncertain  mem- 
ory or  want  of  truthfulness.  ■  It  seems  dear 
that  such  evid^e  could  not  be  overcome 
or  e^lalned  by  proving  that  the  witness  at 
some  other  time  made  a  statement  consistent 
with  his  testimony.  The  witness  is  discredit- 
ed by  the  fact  that  he  has  contradicted  him- 
self and  related  the  transaction  in  different 
ways,  and  to  admit  evidence  that  at  some 
time  he  iiad  made  a  statonent  consistent 
with  bis  testimony  would  only  show  that  at 
different  times  he  had  been  making  different 
statements  about  the  same  matter.  The  only 
way  to  meet  evidence  of  a  oontradletory 
statement  is  to  poove  that  the  witness  dkl 
not  make  it  Evidence  of  a  previous  Btate< 
foent  consistent  with  the  testimony  of  a  wit. 
nesB  Is  no  more  competent  as  evidence  of  the 
fact  than  the  contradictory  statement  For 
these  reasons  proof  of  the  declarations  of  a 
witness  out  of  court  In  corroboratlOD  of  tes- 
timony given  by  liim  on  the  trial  of  the 
case  is,  as  a  general  rule,  inadmissible,  even 
after  he  has  been  Impeached  or  discredited. 
Stolp  V.  Blair,  68  111.  641.  To  this  genraal 
rule  there  are  exceptions,  which  were  first 
stated  in  Gates  v.  People,  14  111.  483.  In 
tbat  case  Devol  was  a  witness  on  the  trial 
of  Gates  for  the  murder  of  Liley.  Devol 
was  under  Indictment  as  an  accesaorr  after 
the  fact  to  the  same  murder.  He  testified 
to  <n  Interview  with  Gates  when  Gates  was 
in  Jail  on  another  charge,  and  before  he 
had  been  arrested  for  the  murder.  The  de- 
fendant called  witnesses  to  show  that  the 
character  of  Devol  for  truth  and  veracity 
was  bad,  and  also  proved  that  the  indict- 
ment was  then  pending  against  him  as  an 
accessory  after  the  fact  to  the  murder  of 
Liley.  The  court  then  admitted  evidence 
that  Devol,  on  coming  out  of  the  }all,  gave 
the  same  account  of  the  Interview  as  he  testi- 
fied to  on  the  trial.  The  general  reputation 
for  truth  and  veracity  of  Devol  was  attacked, 
and  the  natural  Inference  from  the  fact  that 
an  Indictment  was  pending  against  him 
would  be  that  he  would  try  to  rdieve  him- 
self from  suspicion  by  showing  that  Gates 
and  bis  brother  were  the  guilty  parties,  and 
it  was  said  that  evidence  of  his  statement  to 
the  sheriff  before  he  was  accused  and  when 
<io  such  motive  existed,  and  when  be  could 
oot  have  foreseen  the  result  of  his  Inter- 
X  lew,  was  properly  admitted  -to  sustain  bis 


cradlUllty.  It  was  held  tbat  former  stated 
ments  of  a  witness  may  be  given  In  evi- 
dence in  particular  cases,  "as  where  he  1» 
charged  with  testifying  under  the  influence 
of  some  motive  prompting  him  to  make  a 
false  statement  It  may  be  shown  that  he 
made  similar  statements  at  a  tline  when  the 
Imputed  motive  did  not  exist  or  when  mo- 
tives of  Interest  would  have  Induced  him  to 
mftke  a  different  statement  of  facts.  So^  In 
oeatradlctlon  of  evidence  tending  to  show 
that  the  witness'  account  of  the  transaction 
was  a  fabrication  of  a  recent  date,  It  may 
be  shewn  that  he  gave  a  similar  account  be- 
fore its  effect  and  operation  oonld  be  fore- 
seen." Tliat  was  a  case  of  showing  a  con- 
sistent statement  when  the  motive  for  a 
false  statement  did  not  olst  In  Waller  v. 
People,  209  ill,  284,  70  N.  E.  681,  a  witness 
testified  that  In  the  aflFray  when  the  homi- 
cide was  committed,  defendant  kicked  him, 
and  there  was  testimony  of  witnesses  that 
in  giving  an  account  of  the  affair  the  witness 
omitted  to  state  that  the  defendant  kicked 
him.  The  inference  raised  by  this  testimony 
was  that  the  material  addition  to  his  former 
statements  was  a  recent  fabrication  of  the 
witness  after  the  statements  testified  to  by 
the  other  witnesses.  It  was  therefore  held 
competent  for  the  people,  tn  rebuttal,  to 
support  the  credibility  of  the  witness  by 
showing  that  the  kicking  was  not  a  new  ad- 
dition to  his  account  but  that  In  relating  the 
transaiction  to  other  witnesses  about  the 
time  of  It  he  said  the  defendant  kicked  him. 
Of  course^  it  is  not  necessary  that  the  record 
should  show  a  charge  or  allegation  of  an 
improper  motive  influencing  the  witness  to 
give  testimony  different  from  the  contradict- 
ory statement  or  a  charge,  in  terms,  of  a 
recent  fabrication.  If  the  Inference,  from 
the  testimony,  of  a  contradictory  statement 
would  be  to  stamp  the  testimony  on  the 
trial  as  arising  from  some  motive  or  as  n 
recent  Invention,  evidence  of  similar  state- 
ments before  the  motive  had  any  existence 
or  showing  that  the  testimony  is  not  a  recent 
fabrication  Is  admissible,  but  not  otherwise. 
There  was  no  such  ground  for  admitting  the 
deposition  In  this  case,  and  the  court  did  not 
err  in  excluding  it. 

It  is  next  contended  tbat  the  court  erred 
in  striking  out  the  testimony  of  a  witness 
that  the  horse  of  Mattbieson,  in  coming  up 
Hoisted  street,  was  acting  wild.  The  wit- 
ness was  describing  the  manner  of  the  horse, 
and  said  that  he  ran  fast  and  was  wild. 
The  statement  was  not  a  mere  conclusion 
and  ought  not  to  have  been  stricken  out 
Overtoom  v.  Chicago  &  Eastern  Illinois  Rail- 
road 00.,  181  111.  323,  54  N.  B.  898.  The  wit- 
ness immediately  after  repeated  that  the 
horse  was  going  fast  and  was  fresh  and 
wild,  and  explained  Just  what  she  meant  so 
that  the  defendant  had  all  the  benefit  that 
It  would  have  had  if  the  ruling  had  been 
different  The  striking  out  of  the  testimony 
is  not  ground  for  reversal. 
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It  Is  argued  ttiat  the  court  erred  In  re- 
fusing to  give  to  the  Jury  instructlGng  asked 
by  the  defendant  to  the  effect  that.  If  Mat- 
thieson  could,  by  the  exercise  cif  ordinary 
care,  have  escaped  the  Injury,  they  should 
find  for  the  defendant,  and  that  they  should 
not  Be  Influenced  by  appeals  for  sympathy, 
and  should  try  the  case  the  same  as  though 
the  defendant  was  a  living  person  and  not 
a  corporation.  TUese  Instructions  were  cor- 
rect, but  the  points  were  fully  oov^ed  by 
other  instructions  stating  the  same  prin- 
ciples. 

Finally,  It  Is  urged  that  the  court  erred  In 
permitting  the  plaintiff,  after  resting  her 
case,  to  call  another  witness.  That  was 
within  the  discretion  of  the  court,  which 
we  think  was  not  abused.  The  judpnent  of 
the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


(113  in.  400.) 

MBSEiriELD'S  ESTATE  t.  PEOPLE.* 
(Supreme  Court  of  Illinois.    Oct  24,  1904.) 

INHXartAROS    TAX— OmS    IN    CONTKMFLATIOII 
OF  DEATH. 

1.  OonTcyanees  without  consMeratioo,  though 
absolute,  made  three  days  before  the  grantor 
submitted  to  a  contemplated  surgical  operation, 
from  the  effects  of  wbicb  he  died,  are  in  con- 
templation of  death,  and  therefore  subject  to  an 
inheritance  tax,  under  Hurd's  Rev.  St  1803, 
c  120,  par.  S66. 

Appeal  from  La  Salle  County  Court;  H. 
O.  Sottthworth,  Judge. 

In  the  matter  of  the  estate  of  L.  B.  Merrl- 
field,  deceased.  From  a  Judgment  sustain- 
ing the  assessment  of  an  inheritance  tax 
certain  persons  appeal.    Affirmed. 

Leonard  B.  Merrlfleld,  a  .  resident  of  the 
city  of  Ottawa,  La  Salle  county,  IlL,  depart- 
ed this  life  intestate  on  April  15,  1903,  leav- 
ing, him  surviving,  Mary  C.  Merrlfleld,  bis 
widow,  and  Louis  W.  Merrlfleld  and  Lllla 
M.  Wood,  bis  children  and  sole  heirs  at  law. 
At  the  time  of  his  death  he  was  about  65 
years  of  age.  He  had,  up  to  a  few  months 
prior  to  bis  death,  been  actively  engaged  in 
business,  and  had  accumulated  a  fortune. 
For  a  period  of  from  eight  to  ten  years  pri- 
or to  his  death  he  had  been  affiicted  with  an 
enlargement  of  the  prostate  gland,  from 
which  at  times  he  suffered  great  pain.  He 
bad  had  a  severe  attack  some  three  or  four 
months  prior  to  his  death,  after  which,  up 
to  the  time  of  bis  going  to  the  hospital,  he 
was  under  the  care  of  a  physician,  and  con- 
fined to  bis  house.  In  the  month  of  April, 
1903,  under  the  advice  of  his  physician,  he 
determined  to  submit  to  a  surgical  opera- 
tion. On  the  18th  day  'of  that  month  be  went 
to  the  Chicago  Hospital,  in  the  dtj  of  Chi- 
cago, and  on  that  day  an  operation  was  per- 
formed, from  the  effects  of  which  he  died 
two  days  thereafter.  Before  his  departure  for 
Chicago,  on  April  10th,  by  conveyances  and 

*1Ub—rl«t  denied  December  1^  UOi. 


assignments  absolute  In  form,  he  conveyed 
and  assigned  all  his  property,  both  real  and 
personal,  with  the  exception  of  two  life  In- 
surance policies,  aggregating  |3,000,  and 
promissory  notes  and  accounts  aggregating 
14,204.84,  to  his  wife  and  children.  Real  es- 
tate of  the  value  of  $6,900  and  personal  prop- 
erty of  the  value  of  1101,098.30  were  trans- 
ferred by  him  to  Mrs.  MMrifleld,  and  real  es- 
tate of  the  value  of  |7,500  and  personal  pn^- 
erty  of  the  value  of  $45,000  were  transferred 
by  him  to  Louis  W.  Merrlfleld,  and  personal 
property  of  the  value  of  $46^000  was  trans- 
ferred by  him  to  lilla  M.  Wood.  Thomas 
W.  Barrows  was  appointed  administrator  of 
his  estatOb  and  D.  B.  Snow  was  appointed 
appraiser  to  appraise  his  estate  under  the 
provisions  of  an  act  entitled  "An  act  to  tax 
gifts,  legacies  and  Inheritances  In  certain 
cases  and  to  provide  for  the  collection  of  the 
same,"  approved  June  16,  189S,  in  force  July 
1,  1885»  and  such  proceedings  were  had  be- 
fore the  county  Judge  of  La  Salle  county  as 
resulted  in  an  assessment  of  an  Inheritance 
tax  of  $887.08  to  be  paid  by  Mary  C.  Merri- 
fleld,  of  $325  to  be  paid  by  Louis  W.  Merrl- 
fleld, of  1200  to  be  paid  by  Ulla  M.  Wood, 
and  of  $30  to  be  paid  by  the  estate  of  Leon- 
ard B.  Merrifleld,  deceased.  An  appeal  was 
prosecuted  to  the  county  court  of  said  coun- 
ty. The  matter  was  beard  upon  oral  testi- 
mony, depositions,  and  a  stipulation  In  writ- 
ing, and  the  action  of  the  county  Judge  was 
approved,  and  a  further  appeal  has  been 
prosecuted  to  this  court 

The  issue  in  this  court  Is  narrowed  to  a 
very  small  compass  by  virtue  of  the  stipu- 
lation that  the  only  question  to  be  decided 
In  this  case  Is,  were  the  deeds,  gifts,  grants, 
conveyances,  and  assignments  executed  by 
Leonard  B.  Merrifleld  on  April  10,  1903,  made 
in  contemplation  of  the  death  of  said  Leon- 
ard B.  Merrifleld,  within  the  meaning  of  the 
act  to  tax  gifts,  legacies,  and  Inheritances? 

Jarvls  B.  Burrows  and  Charles  E  Wood- 
ward, for  appellants.  H.  J.  Hamlin,  Atty. 
Gen.,  for  the  People. 

HAND,  J.  (after  stating  tbe  facts).  It  Is 
provided  by  section  1  of  the  Inheritance  tax 
act  (Hurd's  Rev.  St  1903,  c.  120,  par.  866) 
that  all  property,  real,  personal,  and  mixed, 
or  any  Interest  therein  or  Income  therefrom, 
which  shall  be  transferred  by  "deed,  grant, 
sale  or  gift,  made  In  contemplation  of  the 
death  of  the  grantor  or  bargainor,  or  Intend- 
ed to  take  effect  in  possession  or  enjoyment 
after"  the  death  of  ttie  grantor  or  bargainor, 
shall  be  subject  to  a  tax,  etc.  In  construing 
this  act  In  Kocbersperger  v.  Drake,  167  IlL 
122,  47  N.  B.  821,  41  U  R.  A.  446,  it  was  held 
the  imposition  of  such  tax  was  not  Imposed 
as  a  burden  upon  the  property  Itself  but  up- 
on the  right  of  succession  tiiereta  Fnnn 
the  admitted  facts  In  this  case  It  Is  dear  no 
consideration  was  paid  Leonard  B.  Merri- 
fleld by  Mary  O.  Merrifleld,  Louis  W.  Merrl- 
fleld, or  Ulla  M.  Wood  for  the  conveyances 
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and  transfers  made  to  tbein,  respectively,  of 
said  property,  but  that  the  Bame  waa  convey- 
ed and  transferred  to  them  to  place  the  title 
thereto  in  them  prior  to  the  death  of  Leon- 
ard B.  Merrifleld.  It  is  therefore  clear  the 
transfers  to  each  of  them  by  him  were  gifts, 
and  we  thlnlc  It  equally  clear  said  transfers 
were  made  by  Leonard  B.  Merrifleld  In  con- 
templation of  death.  The  statute  provides 
In  case  of  ^fts  an  Inheritance  tax  shall  be 
collected  If  (1)  the  gift  was  made  In  contem- 
plation of  the  death  of  the  donor,  or  (2)  was 
intended  to  take  effect  In  possession  or  en- 
joyment after  the  death  of  the  donor.  It  will 
be  obsMTed,  however,  the  statute  does  not 
provide  the  donee  of  property  shall  be  lia- 
ble for  an  inheritance  tax,  but  only  provides 
he  shall  be  liable  for  an  inheritance  tax 
when  the  transfer  Is  made  in  contemplation 
of  the  death  of  the  donor. 

It  Is  urged  that  the  stipulation  found  in 
the  record  to  the  efTect  that  the  transfers  to 
Mrs.  Merrifleld  and  to  Louis  W.  Merrifleld 
and  Ulla  M.  Wood  were  absolute,  that  they 
were  accepted  by  them,  that  they  entered  in- 
to the  possession  and  ownership  of  the  prop- 
erty transferred  to  them,  respectively,  and 
that  after  said  transfers  were  executed  Leon- 
ard B.  Merrifleld  had  no  interest  in  the  prop- 
erty, shows  that  the  transfers  were  gifts  in- 
ter vivos,  and  not  'gifts  causa  mortis,  and 
that  the  title  to  the  property  vested  In  said 
donees  during  the  life  of  Leonard  B.  Merri- 
fleld, and  that  the  donees  are  not  liable  to 
pay  an  Inheritance  tax  by  reason  of  the 
transfers  of  said  property  to  them.  We 
think  the  stipulation  may  be  given  full  force 
and  effect,  and  that  it  may  be  conceded  that 
the  transfers  were  absolute,  and  that  after 
the  execution  and  delivery  thereof  the  title 
vested  in  the  donees  thereof  absolutely  as 
against  Leonard  B.  Merrifleld,  and  still  the 
person  receiving  said  property  be  held  liable 
to  pay  an  inheritance  tax  by  reason  of  such 
transfers.  The  stipulation  does  not  state  the 
transfers  were  not  made  by  Leonard  B.  Mer- 
rifleld in  contemplation  of  death.  In  the  eye 
of  the  law  the  transfers  may  have  been  ab- 
solute and  yet  have  been  made  by  Leonard 
B.  Merrifleld  in  contemplation  of  death,  and. 
If  so  made,  the  donees  are  liable  to  an  Inher- 
itance tax.  In  other  words,  a  gift  inter  vi- 
vos, if  made  in  contemplation  of  the  death 
of  the  donor,  will  subject  the  donee,  under 
the  statute,  to  the  payment  of  an  inheritance 
tax,  while,  if  made  not  In  contemplation  of 
death.  It  would  not. 

It  is  said,  however,  by  appellants,  that  a 
transfer  of  property  made  without  consider- 
ation. In  contemplation  of  death,  is  a  gift 
causa  mortis,  and  that  the  stipulation  is  that 
tlie  gift  was  absolute;  hence  it  could  not  be 
a  gift  causa  mortis,  as  a  gift  cansa  mortis 
is  conditioned  upon  the  death  of  the  donor. 
A  gift  causa  mortis,  strictly  speaking,  ap- 
plies only  to  personal  property,  and  the  gift 
is  defeated  if  the  donor  recover.  In  this  case 
the  snbject-matter  of  the  transfers  was  both 


real  and  personal  property,  and  the  trans- 
fers were  absolute,  and  not,  upon  the  condi- 
tion that  they  should  be  revocable  in  case 
of  the  recovery  of  the  donor.  They  were, 
however,  mrde  in  contemplation  of  his  death. 
They  fall,  therefore,  more  nearly  within  the 
description  gifts  Inter  vivos  made  In  contem- 
plation of  death  than  within  the  designation 
gifts  causa  mortis.  While  no  witness  testi- 
fied, and  it  was  not  stipulated,  that  the  trans- 
fers were  made  In  contemplation  of  the 
death  of  Leonard  B.  Merrifleld,  the  county 
court  properly  reached  the  conclusion  from 
the  admitted  facts  that  the  transfers  Were 
made  by  Leonard  B.  Merrifleld  in  contempla- 
tion of  death.  This  is  a  new  question  in  this 
court.  We  have  examined  the  authorities 
cited  and  relied  upon  by  the  appellants  from 
other  states,  and  are  of  the  opinion  nothing 
Is  found  therein  inconsistent  with  the  views 
herein  expressed  when  applied  to  a  case  like 
this.  If,  however,  It  is  held  therein  that  the 
donee  of  property  Is  not  liable  to  pay  an  in- 
heritance tax  by  reason  of  the  fact,  alone, 
that  the  transfer  to  him  was  absolute,  al- 
though made  in  contemplation  of  the  death 
of  the  donor,  we  are  not  disposed  to  be  gov- 
erned by  them  In  giving  a  construction  to 
our  own  statute,  as  we  think  it  clear  the  stat- 
ute In  force  in  this  state  will  not  bear  such 
construction.  The  Judgpient  of  the  county 
court  will  be  affirmed. 
Judgment  afllrmed. 


(212  III.  492) 
SHATPNBR  V.  SHAFFNER.* 
(Supreme  Court  of  Illinois.    Oct  24,  1904.) 

ALraONT— FAILURE   TO   PAT— CONTEMPT— IN- 
ABILITT  TO  PAT— SUFFICIENCY  OF  SHOW- 
ING— DEHAN  n — PATHKNT. 

1.  Failure  of  a  divorced  husband  to  comply 
with  a  decree  directing  the  payment  of  alimony 
is  prima  facie  evidence  of  contempt. 

2.  In  a  proceeding  against  a  divorced  husband 
for  contempt  in  failing  to  comply  with  an  order 
requiring  the  payment  of  $8()  per  month  ali- 
mony,  a  showing  that  respondent  though   en- 

faged  in  the  practice  of  law  did  not  keep  any 
ooks  showing  his  receipts,  and  that  while  for 
the  seven  months  preceding  the  proceeding  he 
bad  earned  from  $100  to  $150  per  month,  it  had 
all  been  required  to  pay  bis  expenses,  waa  too 
general  to  excuse  the  failure  to  pay. 

3.  The  duty  of  a  divorced  husband  to  comply 
with  a  decree  requiring  the  payment  of  alimony 
is  not  affected  by  the  fact  that  the  divorced 
wife's  father  contributes  to  her  support. 

4.  A  demand  for  payment  of  alimony  is  not 
a  necessarv  prerequisite  to  a  commitment  for 
contempt  in  failing  to  pay,  where  defendant 
was  given  opportunity  to  pay  when  notice  was 
served  on  him  and  bis  noncompliance  with  the 
decree  was  willful. 

5.  In  a  proceeding  against  a  divorced  hus- 
band for  contempt  In  failing  to  pay  alimony, 
the  payment  of  alimony,  accruing  more  than  one 
year  before  the  proceeding,  can  be  enforced. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

'Rehearing  denied  December  9,  19M. 

f  4.  8ae  Divorce,  vol.  17,  Cent  Dig.  i  7SS. 
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Salt  by  Jpnnle  Shaffner  agalast  B.  M. 
Shaffner,  In  which  complainant  was  granted 
a  divorce  and  defendant  ordered  to  pay  ali- 
mony. From  a  judgment,  of  the  Appellate 
Court  affirming  an  order  adjudging  defend- 
ant guilty  of  contempt,  for  failure  to  comply 
with  tile  order  requiring  the  payment  of  ali- 
mony, defendant  appeals.    AfOrmed. 

B.  M.  Sbaflner,  pro  se. 

SCOTT,  J.  On  October  28,  1888,  In  the 
circuit  court  of  Cook  coonty,  appellee  ob 
tained  a  divorce  from  appellant,  and  on  the 
28tli  of  that  month  he  was  decreed  by  tbf 
court  to  pay  her  the  sum  of  $80  per  montn 
as  alimony.  On  February  7,  1902,  appellee 
filed  ber  affidavit  in  that  court  showing  that 
the  sum  of  $1,200  was  due  ber  on  that  de- 
cree, and  that  defendant  had  not  paid  any- 
thing thereon  since  June,  1901.  Thereupon 
an  order  was  entered  requiring  the  defend- 
ant to  show  cause  "why  he  should  not  be  at- 
tached for  failure  to  comply  with  the  decree, 
and  on  February  13,  1902,  be  filed  a  sworn 
answer  stating  that  he  Intends  no  contempt, 
and  has  not  been  guilty  of  contempt,  but 
tliat  be  has  been,  and  still  la,  unable  to  pay 
the  unpaid  alimony  on  account  of  a  lack  of 
money  or  means  with  which  to  satisfy  the 
same;  that  be  owns  no  real  estate;  that  his 
law  library  and  household  goods  are  mort- 
gaged to  one  W.  6.  King;  that  certain  of 
the  notes  secured  by  the  mortgage  are  due, 
respondent  is  unable  to  pay  the  same,  and 
King  Is  threatening  to  foreclose;  tliat  the 
Jewelry  owned  by  himself  and  his  present 
wife  has  been  pledged  for  two  years  last 
past,  and  that  the  pledgee  is  threatening  to 
sell  the  same  on  account  of  the  nonpayment 
of  the  principal  and  interest  secured  by  the 
pledge;  that  he  la  indebted  to  the  Ashland 
Block  Association  for  rent  for  his  law  office 
for  three  months,  and  that  there  are  judg- 
ments against  him  In  the  courts  of  record  of 
Cook  county  for  about  $3,500;  that  for  the 
last  two  years  he  has  made  a  bare  living  for 
himself  an^  family  at  the  practice  of  law; 
that  on  February  7,  1902,  he  paid  to  the  so- 
licitors of  complainant  $20,  and  within  a 
few  days  will  be  able  to  pay  $30  more,  and 
that  be  expects  to  pay  about  the  sum  of  $50 
per  month  hereafter,  but  that  at  present  he 
is  unable  to  pay  any  back  alimony  or  to  ex- 
ceed $60  per  month  hereafter.  On  March  7, 
1902,  he  filed  a  further  affidavit  showing 
that  he  had  paid  $15  on  account  of  the  ali- 
mony on  March  4,  1902,  and  $10  on  March 
7,  1902,  and  that  he  will  be  able  within  a 
week  or  10  days  to  make  a  further  payment. 

The  court,  having  considered  these  affida- 
vits, ordered  that  the  appellant  be  attached 
for  contempt  Thereupon,  on  March  16, 
1902,  appellant  moved  that  the  order  of  at- 
tachment be  set  aside  and  the  cause  contin- 
ued; and,  in  support  of  that  motion,  filed  his 
affidavit  showing  that  he  was  not  present 
when  the  order  of  March  7th  was  entered, 
and  averring  that  he  had  bad  an  arrange- 


ment with  solicitors  for  appeilaot  by  whidi 
the  matter  was  to  be  continued  until  Marcb 
8th.  The  solicitors  for  appellee  filed  cowi- 
ter  affidavits.  The  matter  came  on  to  be 
heard  again  on  March  18^  1902,  when  the  ap- 
pellant testified  in  oi)en  court  substantially 
to  the  matters  averred  In  his  answer,  and  In 
addition  thereto  that  appellee  resides  with 
her  father  and  receives  from  him  $50  or  $75 
per  month  for  her  support;  that  appellant 
has  an  invalid  brother  and  contributes  $5  a 
week  to  his  support,  and  that  his  total  In- 
debtedness, Including  $300  or  $400,  which  he 
owes  for  household  expenses,  is  in  the  neigh- 
borhood of  $7,000;  that  he  has  paid  $90  on 
account  of  alimony  since  the  institution  of 
this  proceeding;  that  since  June  1,  1901,  be 
has  not  earned  enough  to  pay  living  and 
running  expenses;  that  be  keeps  no  ac- 
counts, as  his  business  is  all  cash  business 
and  does  not  require  a  set  of  books;  that  in 
the  month  of  June,  1901,  he  earned  not  to 
exceed  $125;  that  in  July,  August,  and  Sep- 
tember of  that  year  be  did  not  earn  to  ex- 
ceed $25;  that  in  September  he  did  not  re- 
ceive from  his  business  to  exceed  $25  or 
$50;  that  in  October  he  did  not  take  in  to 
exceed  $100  or  $150 — November  was  about 
the  same;  in  December  be  received  prob- 
ably $100  or  $125,  and  not  to  exceed  that 
and  possibly  below,  for  the  month  of  Jan- 
uary, 1902;  that  he  did  not  receive  to  exceed 
$100  for  both  the  months  of  February  and 
Marcb,  1902;  that  he  has  paid  as  office  rent 
70  odd  dollars  per  month  up  to  four  or  five 
months  ago.  since  which  time  bis  net  ex- 
penditure for  office  rent  has  fa«een  reduced  b; 
subletting  part  of  the  rooms;  that  be  pays  no 
rent  for  the  house  in  which  be  resides;  that 
he  once  had  the  title  to  that  property,  but 
lost  it  through  foreclosure;  that  bis  son  had 
a  few  hundred  dollars,  and  made  some  ar- 
rangement by  which  he  has  taken  up  or  sat- 
isfied the  mortgage  indebtedness,  and  appel- 
lant occupies  the  property  without  paying 
rent;  that  he  has  married  again;  that  his 
family  consists  of  himself,  his  wife,  and  a 
stepdaughter  17  or  18  years  of  age;  that  his 
expenses  at  home  run  about  $2  a  day;  that 
he  does  not  use  $50  a  year  on  his  own  pe^ 
son;  that  he  is  engaged  in  attempting  to 
form  a  combination  among  certain  bualneaa 
interests,  and  that  if  be  succeeds  his  com- 
pensation will  be  sufficient  to  pay  all  his  in- 
debtedness, and  that  the  matter  will  be  de- 
termined one  way  or  the  other  within  W 
days. 

Thereupon  the  court  continued  the  cause 
.until  the  2d  day  of  June,  1902.  At  that  time 
appellee  filed  a  further  affidavit,  showing 
that  since  the  institution  of  the  proceeding, 
$320  had  accrued  on  the  decree  for  allm<»iy, 
and  that  during  that  time  she  had  been  paid 
the  sum  of  $95  by  appellant;  that  she  had 
been  informed  and  advised  that  appellant 
had  received  a  very  large  fee  amounting  to 
several  thousand  dollars  during  that  period. 
Appellant  then  filed  an  affidavit  stating  that 
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be  had  not  received  any  such  fee;  that  the 
combination  which  he  bad  expected  to  effect 
bad  not  been  consummated;  that,  since  the 
beginning  of  this  suit,  he  had  paid  $95  ali- 
mony, said  itaymentB  being  made  at  the  rate 
of  ¥50  per  month  for  the  months  of  February 
and  March,  and  expected  within  a  day  or 
two  to  pay  the  further  sum  of  $100  for  the 
months  of  April  and  May;  and  that  his  fi- 
nancial condition  remains  the  same  as  shown 
by  his  affidavit  of  February  7,  1902.  There- 
after, on  June  23, 1902,  an  oriec  was  entered 
adjudging  appellant  guilty  of  contempt  of 
court  because  of  big  failure  to  pay  alimony 
to  appellee  in  accordance  with  the  decree 
for  alimony,  and  committing  him  to  the 
county  Jail  of  Coolc  county  for  a  period  of 
six  months,  or  until  he  shall  have  paid  the 
sum  of  $1,200  to  appellee,  or  until  he  be  dis- 
charged according  to  law.  That  order  has 
been  affirmed  by  the  Appellate  Court  for  the 
First  District,  and  the  appellant  brings  the 
cause  to  this  court 

It  is  first  urged  that  the  court  «rred  in 
adjudging  the  defendant  guilty  of  contempt, 
for  the  reason  that  the  evidence  showed  that 
be  had  attempted  to  comply  with  the  decree 
but  bad  been  entirely  unable  to  do  so.  A 
showing  that  a  divorced  husband  has  failed 
to  comply  with  the  decree  directing  the  pay- 
ment of  alimony  to  the  former  wife  Is  prima 
facie  evidence  of  contempt.  Where  he  seeks 
to  satisfy  the  court  that  his  failure  to  pay  is 
due  entirely  to  his  inability  to  pay,  the  bnr^ 
den  is  on  him  to  establish  that  fact  We  do 
not  think  the  showing  made  by  appellant  was 
sufficient  to  purge  him  of  contempt.  His 
testimony  is  entirely  too  general  and  indefi- 
nite in  reference  to  the  amount  of  money 
that  be  received  from  his  practice  between 
June,  1901,  and  February,  1902.  During  that 
period  of  seven  months,  he  paid  nothing 
whatever  on  account  of  this  decree.  He  is 
actively  engaged  in  the  practice  of  law,  but 
swears  that  be  keeps  no  books  showing  his 
accounts  with  clients.  He  states  that  his 
earnings  during  the  months  of  October,  No- 
vember, December,  end  January,  which  were 
a  part  of  that  seven  months  period,  were 
from  $100  to  $150  per  month.  He  does  not 
show  what  was  done  with  this  money  except 
to  say  that  it  took  it  all  to  pay  living  and  run- 
ning expenses.  This  is  not  sufficiently  defi- 
nite. Estimates  and  guesswork  will  not  an- 
swer. He  who  seeks  to  establish  the  fact 
tbat  his  failure  to  pay  is  the  result  of  lack 
of  funds  must  show  with  reasonable  certain- 
ty the  amount  of  money  he  has  received.  He 
must  then  show  that  that  money  tias  been 
disbursed  in  paying  obligations  and  expenses 
which,  under  the  law,  be  should  pay  before 
he  makes  any  payment  on  the  decree  for  ali- 
mony. It  is  proper  tbat  he  first  pay  his  bare 
living  expenses;  but  whenever  be  has  any 
money  in  bis  possession  tbat  belongs  to  him, 
and  which  is  not  absolutely  needed  by  him 
for  the  purpose  of  obtaining  the  mere  neces- 
saries of  life,  it  is  his  duty  to  make  a  pay- 
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ment  on  this  decree.  We  are  not  satisfied 
from  his  answer,  affidavits,  and  testimony 
that  he  has  pursned  this  course.  The  an- 
swer and  last  affidavit  filed  by  him  Indicate  a 
purpose  on  his  part  to  reduce  the  amount  of 
the  alimony  without  any  action  on  the  part 
of  the  court,  rather  than  an  attempt  made 
in  good  faith  to  comply  with  the  decree. 

The  fact  that  appellee  receives  an  allow- 
ance from  her  father  for  her  support  Is  en- 
tirely without  significance.  The  decree  for 
the  payment  of  $80  per  month  fixes  the  legal 
obligation  of  appellant  Assistance  rendered 
appellee  by  her  parent  In  no  wise  affects  the 
duty  resting  upon  appellant  to  satisfy  his 
own  obligation  In  this  regard. 
;  Authorities  from  other  states  are  cited  to 
show  tliat  a  proper  demand  for  the  payment 
of  alimony  is  a  prerequisite  to  a  commitment 
for  a  contempt  In  falling  to  pay,  and  in  Blake 
V.  People,  80  111.  11,  although  the  question  of 
the  necessity  of  demand  was  not  before  the 
court,  it  was  said:  "It  is  not  perceived^  In 
what  respect  decrees  for  alimony  differ  from 
other  decrees  for  the  payment  of  money. 
Imprisonment  for  noncompliance  therewith, 
unless  willful,  or  unless  upon  a  refusal  of  de- 
fendant, upon  proper  demand  made,  to  de- 
liver up  his  estate  In  satisfaction  of  the  de- 
cree, is  within  the  inhibition  of  the  Constitu- 
tion against  Imprisonment  for  debt."  The 
only  purpose  of  a  demand  is  to  give  the  de- 
fendant an  opportunity  to  pay.  Here  the  de- 
cree for  alimony  was  originally  entered  by 
consent  of  the  defendant  He  knew  exactly 
what  its  provisions  were,  and  it  was  his 
duty  to  comply  therewith  without  any  de- 
mand, if  it  designated  the  time  when,  the 
place  where,  and  the  person  to  whom  the 
payments  were  to  be  made.  We  are  unable  to 
determine  from  the  abstract  before  us  wheth- 
er this  decree  was  thus  specific.  In  this  pro- 
ceeding, however,  prior  to  the  entry  of  the 
order  of  attachment  a  notice  was  served 
upon  the  defendant  by  complainant's  solicitor 
to  the  effect  that  complainant  would  on  a  day 
certain  ask  for  a  rule  on  the  defendant  to 
show  cause  why  he  should  not  be  punished 
for  contempt  for  failure  to  comply  with  the 
decree.  Defendant  then  had  an  opportunity 
to  pay  the  solicitor,  and  did  in  fact  made  a 
small  payment  to  him.  Under  the  circum- 
stances shown  here,  f&llure  to  prove  a  de- 
mand cannot  avail  the  defendant  for  two 
reasons:  First,  he  was  given  an  opportunity 
to  pay  when  the  notice  was  served  upon  him; 
and,  second,  his  noncompliance  with  the  de- 
cree must' be  regarded  as  willful. 

It  is  then  urged  tbat  courts  will  not  compel 
payment  of  alimony  beyond  a  year  prior  to 
the  application,  as  tbe  allowance  is  for  the 
wife's  maintenance  from  year  to  year.  Eng- 
lish cases  are  referred  to  in  support  of  this 
doctrine.  Tbe  question  has  not  before  been 
presented  in  this  court  but  in  each  of  tbe 
cases  of  WIghtman  v.  WIghtman,  45  III.  167, 
Barclay  v.  Barclay,  184  111.  471,  56  N.  B.  821. 
and  Deen  v.  Bloomer,  191  III.  416,  61  N.  B. 
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131,  this  court  aflSrmed  an  order  committing 
the  defendant  for  contempt  In  falling  to  pay 
alimony  for  a  period  greater  than  one  year; 
one  purpose  of  the  commitment  being  to  en- 
force payment  of  the  entire  amount  in  ar- 
rears. Under  these  circumstances,  we  are 
not  disposed  to  adc^t  the  rule  on  this  sub- 
ject which  appellant  invokes.  The  Judg- 
ment of  the  Appellate  Court  will  be  affirmed. 
Judgment  affirmed. 


(212  111.  «81) 

McNeill  t.  citt  of  Chicago  et  ai.« 

(Supreme  Court  of  Illinois.     Oct  24,  1904.) 

MANDAMUS  —  POLICE    PATROIr— APPOINTMENT— 

sininciENcT  OF  petition. 

1.  A  de  facto  police  patrolman  whose  name 
has  been  dropped  from  th$  pay  roll  is  not  en- 
titled to  mandamus  to  compel  the  restoration  of 
bis  name. 

2.  The  fact  of  appointment  of  petitioner  many 
years  before  to  the  office  of  police  patrolman, 
and  holding  the  same  continuously  until  bis 
name  was  dropped  from  the  pay  roll,  does  not 
ihow  that  he  was  such  officer  de  jure  at  the 
time  his  name  was  dropped. 

3.  Petitioner  for  mandamus  to  restore  his 
name  to  the  pay  roll  as  police  patrolman  al- 
leged his  prior  appointment:  the  adoption  of 
»'he  civil  service  act  of  1895  (Acts  1895,  p. 
85)  by  the  city  of  Chicago,  and  that  commia- 
sionprs  were  appointed  and  the  various  places 
classified ;  that  he  was  entitled  to  the  protec- 
tion of  that  act,  but  was  removed  without  char- 
ges liaving  been  preferred  against  him ;  that 
the  civil  service  commissioners  certified  the 
pay  roll  on  which  his  name  appeared  for  two 
years  after  the  act  was  adopted;  that  he  took 
the  civil  service  examination,  and  passed  with 
a  grade  of  !)9  on  a  scale  of  100,  and  stood  No.  ll 
on  the  eligible  list ;  that  the  superintendent  of 
police  dropped  his  name  from  that  list  on  the 
pay  roll ;  that  the  first  board  of  civil  service 
comrnissioners  in  1895,  at  the  request  of  the 
chief  executive  officers  of  the  cit^,  adopted  the 
practice  of  passing  on  and  certifying  all  pay 
rolls,  including  the  pay  rolls  of  all  police  patrol- 
men, which  practice  had  continued  ever  since. 
Held  not  to  authorize  the  court  to  conclude  that 
such  certification  of  the  pay  roll  was  an  evi- 
dence that  petitioner  was  within  the  civil  serv- 
ice. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Petition  for  mandamus  by  George  R.  Mc- 
Neill against  the  city  of  Chicago  and  oth- 
ers. A  Judgment  for  defendants  was  affirm- 
ed by  the  Appellate  Court  (93  111.  App.  124), 
and  petitioner  appeals.    Affirmed. 

This  is  a  petition  for  mandamus,  filed  by 
George  R.  McNeill,  making  the  city  of  Chi- 
cago, Carter  H.  Harrison,  as  mayor  of  said 
city  of  Chicago,  Joseph  H.  Klpley,  as  super- 
intendent of  police  of  said  city  of  Cliicago, 
and  Robert  Lindblom,  Edward  M.  Carroll, 
and  John  W.  Ludwig,  as  civil  service  commls* 
sloners  of  said  city,  parties  defendant,  where- 
by the  petitioner  sought  to  obtain  an  order 
of  the  court  directing  that  his  name,  as  po- 
lice patrolman  of  the  city  of  Chicago,  be 
again  placed  upon  the  pay  roll  of  the  police 
department  of  said  city,  from  which  pay  roll 
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his  name  bad  been  Improperly  and  unlavr- 
fully  strldcen. 

From  the  petition  as  amended  it  appears, 
after  stating  the  incorporation  of  the  city, 
the  election  of  the  mayor,  the  organization  ot 
the  police  department,  including  the  office  of 
superintendent  of  police,  that  defendant  Kip- 
ley  was  In  May,  1807,  appointed  such  super- 
intendent of  police,  and  that  said  mayor  and 
superintendent  of  police  are  still  acting  as 
such;  that  on  June  14,  1887,  the  appellant 
was  duly  appointed  to  the  office  of  police 
patrolman  in  Chicago,  took  the  oath  of  office, 
entered  upon  his  official  duties  as  such  police 
officer  of  said  city,  and  served  contlnuon8l.T 
from  said  date  as  police  patrolman  until 
May  31,  1895,  "when  he  was  by  said  super- 
intendent of  police  assigned  to  duty  as  patrol 
sergeant  of  police";  that  he  served  as  such 
patrol  sergeant  until  June  18,  1887,  when, 
by  order  of  said  superintendent,  appellant 
resumed  his  duties  as  such  police  patrolman 
of  said  city,  "and  hath  remained  such  police 
patrolman  from  thence  hitherto";  that  dur- 
ing all  his  said  service  "he  has  never  been 
charged  with  any  misconduct  or  dereliction 
of  duty  in  his  said  office,  nor  has  ever  been 
reprimanded  for  misconduct  or  neglect  of 
tils  duties  as  such  officer";  that  on  Decem- 
ber 18,  1897,  by  direction  of  said  superin- 
tendent, appellant  took  the  civil  service  ex- 
amination as  to  his  qualifications  as  police- 
man of  said  city,  which  examination  was  con- 
ducted by  the  civil  service  commissioners  un- 
der the  civil  service  act  of  Illinois  (Acts 
1805,  p.  85)  in  force  March  20,  1885,  and 
was  "passed"  upon  such  examination  with 
a  standing  of  89  upon  a  scale  of  100,  and 
was  No.  11  upon  the  list  of  eliglbles;  that 
on  March  14,  1898,  appellant's  name  was,  by 
and  under  such  direction,  dropped  from  said 
pay  roll,  and  said  superintendent  "has  caused 
the  name  of  your  petitioner  to  be  omitted 
and  excluded  from  the  pay  roll  of  the  police 
department  of  the  city  of  Chicago,  and  still 
80  causes  the  name  of  your  petitioner  to  be 
omitted  from  said  pay  roll";  that,  by  reason 
of  said  superintendent's  aforesaid  action,  pe- 
titioner has  not  been  paid  any  portion  of  the 
salary  accruing  and  due  to  him  as  a  police 
officer  since  March  14,  1898;  that  he  has 
made  demand  upon  the  said  city,  said  mayor, 
and  said  superintendent  that  petitioner's 
name  should  be  restored  to  the  police  pay 
rolls  of  said  city,  to  the  end  that  be  might 
draw  his  salary  due  him  as  a  police  officer, 
but  that  said  defendants  last  above  mention- 
ed have,  respectively,  refused  to  comply  with 
said  demand,  and  still  do  refuse  so  to  do; 
that  his  salary  was  $83.33  per  month,  less  1 
per  cent,  thereof  deducted  by  the  police  pen- 
sion board  of  said  city. 

To  this  petition  defendants  filed  an  an- 
swer, in  which  they  admit  that  said  defend- 
ant, George  R.  McNeill,  was  on  the  14th 
day  of  June,  1887,  duly  appointed  police  pa- 
trolman of  the  city  of  Chicago,  as  alleged 
in  said  petition,  but  the  defendants  say  said 
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ippolntment  waa  made  by  the  mayor,  bat 
wltboot  the  concurrence  and  consent  of  the 
dty  council  of  Obicago;  that  said  petitioner 
served  continuously  as  a  police  iHitroIman  In 
said  city  from  the  date  of  his  appointment 
until  the  Slat  of  May,  1895,  when  he  was  by 
said  superintendent  appointed  and  assigned 
to  duty  as  a  patrol  sergeant  of  police;  that 
thereafter  petitioner  aerred  contlnnously  as 
such  patrol  sergeant  of  police  antll  Jane  IS. 
'  188T,  when,  ea  defendants  arer,  he  waa  re- 
duced and  appointed  to  the  rank  of  police 
patrolman  by  the  mayor  and  superintendent 
of  police  of  the  city  of  Chicago;  that  peti- 
tioner, on  the  14th  day  of  March,  1898,  waa 
'discharged  by  said  Joseph  Klpley,  superin- 
tendent of  police  of  the  city  of  Chicago,  by 
and  with  the  concurrence  and  aasent  of  tbo 
said  Carter  H.  Harrison,  mayor  of  said  d^ 
of  Chicago,  and  the  dyll  aeirlce  commission 
of  said  ci^  of  Chicago";  that  he  was  dis- 
charged for  the  good  of  the  service,  and  be- 
cause. In  the  Judgment  of  Ms  aoperior  offl- 
ceta,  he  waa  an  Inefficient  officer,  and  t>e- 
cause,  prior  to  said  laat-mentloned  date^ 
there  were  ni>wards  of  100  more  police  pa- 
trolmen upon  tbe  pay  rolls  of  the  department 
of  police  than  bad  been  appropriated  for  by 
the  city  council  for  said  year,  and  on  account 
of  such  deficiency  In  appropriation  the  said 
petitioner  and  upwards  'of  100  more  police 
patrolmen  were  discharged  from  tbe  service 
of  said  city  and  from  said  department  "In 
manner  above  stated";  that  the  following 
was  tbe  order  under  which  said  petitioner 
was  discharged: 

't^ty  of  Chicago,  Department  of  Police. 
"Jos^h  Klpley,  Oblef  of  Police. 
■HSeneral  Order  No.  10.        Mard)  14.  1898. 

"All  patrolmen  of  the  21st,  22d,  23d,  24th, 
25th,  27th,  28th,  29th  and  30th  precincts  of 
the  third  division,  not  certified  for  appoint- 
ment by  tbe  cItU  service  commission,  are 
bereby  discharged  from  the  force,  to  take  ef- 
fect at  5  P.  M.  this  date.  All  patrolmen  af- 
fected by  the  above  order  will  report  at  the 
office  of  the  civil  service  commission  for 
certification,  in  the  following  order:  21st, 
22d.  23d.  24tb,  26th  precincts  at  5  P.  M.; 
27tb.  28tb.  2gth  and  30tb  precincts  at  6  P.  M. 

"Joseph  Klpley,  General  Superintendent" 

Hie  answer  also  admits  that  sections  14S1 
and  1482  of  the  Revised  Code  of  Chicago, 
passed  April  8,  1897,  were  In  force  March 
lA,  1898,  and  were  as  follows: 

1481.  "Tbe  superintendent  staall  have  the 
management  and  control  of  all  matters  re- 
lating to  the  department,  Its  officers  and 
member*."    - 

14S2L  "Said  superintendent  shall  have  pow- 
er  to  remove  from  the  police  force  any  police 
pBtrolman,  and  with  tbe  concurrence  of  tbe 
mayor  be  may  remove  or  reduce  in  rank  any 
officer  or  member  of  said  department" 

Tbe  answer  also  admits  that  an  act, of  tbe 
I<esJslatare,  entitled  "An  act  to  regulate  tbe 


civil  service  of  dtle^"  waa  adopted  by  tbe 
city  of  Chicago  In  tbe  prescribed  method,  and 
became  in  force  In  said  city  In  August,  1895; 
that  all  tbe  police  patrolmen  of  the  police 
department  of  the  aald  city  at  the  present 
time  are  dvll  service  employes,  each  having 
been  certified  and  appointed  to  bla  position 
pursuant  to  dvll  service  examination  and  In 
accordance  with  tbe  dvll  service  law  and  tbe 
rales  of  tbe  dvll  service  commission  of  Chi- 
cago, and  that  all  positions  of  the  imllce 
patrolmen  appropriated  jTor  by  the  dty  coun- 
dl  of  Chicago  are  now  fllled  by  police  patrol- 
men who  have  taken  a  dvll  service  examina- 
tion and  been  certified  and  appointed  In  par- 
snance  to  the  dvll  service  rules;  that,  It 
petitioner  Is  granted  a  writ  of  mandamus  re 
storing  blm  to  the  position  of  police  patrol- 
man, be  will  crowd  out  and  displace  a  dvll 
service  employe  duly  examined,  certified,  and 
appointed. 

To  this  answer  a  rqillcktlon,  such  as  la 
usually  filed  In  chancery  casea,  was  filed. 
A  jury  was  waived,  and  the  cause  tried  upon 
tbe  law  and  the  facts  before  the  court.  Judg- 
ment was  for  tbe  respondents,  and  the  cause 
waa  appealed  to  the  Appellate  Court  for  tbe 
Eirst  District  where  tbe  Judgment  of  the 
drcult  court  was  affirmed,  and  appellant 
brings  the  case  here  by  appeal. 

W.  P.  Black  and  A.  B.  Chilcoat  for  ap- 
pellant John  W.  Beckwith,  Asst  Coip. 
Counsel  (Edgar  Branson  Tolman,  Corp.  Coun- 
sel, of  counsel),  for  appellees. 

RICKS,  C.  J.  (after  stating  tbe  fScts).  By 
the  affirmance  of  the  Judgment  of  tbe  trial 
court  by  tbe  Appellate  Court,  the  questions 
of  fact  were  settled  adversely  to  appellant 

There  Is  no  complaint  as  to  the  rulings  of 
tbe  trial  court  upon  any  matters  arising  In 
the  trial,  except  the  refusal  of  the  trial  court 
to  bold  as  the  law  aiH>llcable  to  tbe  case  cer- 
tain propoaltions  submitted  by  appellant 
These  propoaltions  are^  In  substance,  that  a 
police  patrolman  Is  an  officer;  that,  under 
the  act  for  tbe  incorporation  of  cities  and 
vUlagea,  such  officer  can  only  be  removed  by 
tbe  mayor,  and  that  be  must  report  tbe  same 
to  the  council  within  10  days,  with  his  rea- 
sons, and  that  If  the  council,  by  a  two-thirds 
vote  of  the  yeas  and  nays,  disapprove  such 
removal,  tbe  officer  shall  be  restored; .  that 
only  tbe  mayor  can  remove,  and  be  only  for 
cause;  that  the  superintendent  of  police  has 
no  power  to  remove  a  policeman,  nud  that 
tbe  ordinance  set  up  In  the  answer  giving 
him  such  power  Is  Ineffectual;  that  tbe  order 
of  Superintendent  Klpley  of  March  14,  1898, 
purporting  to  remove  petitioner,  was  wholly 
Ineffectual;  that  by  tbe  dvll  service  act, 
when  adopted  by  the  dty  of  Chicago  and  the 
offices  and  places  classified,  the  entire  police 
force  came  within  Its  provisions  and  eutiUed 
to  Its  benefits;  that  when  tbe  dvil  service 
act  was  adopted  and  tbe  classification  made, 
those  entitied  to  Its  protection  could  not 
tbereafta  be  removed  except  In  tbe  manner 


Digitized  by 


Google 


462 


12  NORTHEASTERN  REPORTER. 


(Dt 


proTlded  by  the  act,  and  that  pollcemfai  who 
bad  been  duly  appointed  and  were  In  the 
service  of  the  dty  when  the  act  was  adopt- 
ed, when  classified  pursuant  to  the  act  as  a 
part  of  the  classified  cItU  service,  were  em- 
braced within  the  provisions  of  and  entitled 
to  the  protection  of  the  act 

Whether  these  propositions  should  have 
been  marked  "held"  or  "given"  by  the  trial 
court  must  depend  upon  a  consideration  of 
them  from  two  standpoints.  If  they  were 
incorrect  statements  ,of  the  law,  they  were 
properly  refused;  if,  though  correct  proijosl- 
tions  of  law  in  the  abstract  or  as  applied  to 
some  conceivable  case,  they  were  not  a])pll- 
cable  to  the  case  at  bar  for  want  of  sntflclent 
averments  in  the  petition  or  lack  of  evidence 
upon  which  to  predicate  them,  they  were 
properly  refused. 

The  petition  in  this  case  is  In  all  material 
respects  like  the  petition  in  Stottv.  City  of 
Chicago,  206  111.  281,  68  N.  E.  736,  and  is  for 
the  purpose  of  restoring  appellant  to  the 
pay  roll,  from  which  he  claims  he  has  been 
illegally  dropped.  Following  a  line  of  un- 
disputed authorities,  we  held  in  the  Stott 
Case  that,  in  order  to  entitle  a  petitioner  to 
the  right  of  mandamus,  the  petitioner  must 
show  his  clear  legal  right  to  the  relief  he 
seeks,  and  that  where  the  right  is  predicated 
upon  the  claim  by  virtue  of  an  office,  nnd  es- 
pecially where  compensation  of  an  officer  is 
the  matter  in  controversy,  the  petitioner  must 
Ahow  that  he  is  an  officer  de  Jure  as  well  as  de 
facto.  In  this  case  petitioner  alleges  that 
he  "was  duly  appointed  to  the  office  of  po- 
lice patrolman  in  said  department  of  police  in 
said  dty  of  Chicago"  on  the  14th  day  of 
June,  1887,  and  that  he  served  and  held  that 
office  thence  hitherto.  He  further  alleges 
that  in  May,  1895,  he  was  assigned  by  the  su- 
perintendent of  police  to  duty  as  a  police 
sergeant,  and,  by  the  order  of  said  superin- 
tendent of  police,  resumed  bis  duties  as  po- 
lice patrolman  on  June  19,  1897.  So  far  as 
appears  from  the  allegation  of  the  petition, 
then,  the  petitioner  received  no  reappoint- 
ment between  the  year  1887  and  the  time  he 
alleges  he  was  dropped  from  the  pay  roll,  and 
appellees  in  their  answer  admit  that  he  was 
duly  appointed  police  patrolman  in  1887,  but 
deny  that  he  has  ever  since  been  such  an 
officer,  or  Is  such  an  officer  now. 

Assuming,  as  appellant  contends,  that  his 
allegation  and  the  admission  in  the  answer 
are  sufficient  to  establish  his  appointment  to 
the  office  he  claims,  in  1887,  and  assuming, 
as  he  contends  by  the  propositions  of  law 
submitted,  that  he  was  then  an  officer  of  the 
jity  and  not  a  mere  employe,  are  we,  without 
either  allegation  or  proof,  to  assume  that  he 
was  reappointed  and  requalified  as  such  an 
officer  every  two  years  thereafter? 

Section  1  of  article  6  of  the  city  and  vil- 
lage act  (Kurd's  Her.  St.  1908,  c.  24)  de- 
clares who  shall  be  city  officers,  and  police 
patrolmen  are  not  among  them.  Section  2 
provides  for  the  appointment  or  election  of 


a  city  marshal  and  such  ether  offlcen  as 
may  by  said  oonncil  be  deemed  necessary  or 
expedient,  but  the  determination  of  said  dty 
council  that  <^cers  other  thaa  those  spedflc- 
ally  named  In  the  charter  are  necessary  or 
expedient  is  to  be  made  by  an  ordinance 
passed  by  a  two-thirds  vote  of  all  the  alder- 
men elected.  Section  8  of  the  same  artide 
provides  that  all  officers,  except  as  other- 
wise provided  by  the  statute,  shall  be  ap- 
pointed by  the  mayor,  by  and  with  the  ad- 
vice and  consent  of  the  coundl,  that  the 
coandl  define  the  duties  and  powers  of  all 
such  officers,  and  expressly  provides  that 
the  term  of  office  shall  not  exceed  two  years. 
How  can  it  be  said,  then,  that  an  allegation 
that  ajKtellant  was  appointed  to  an  office  hi 
1887,  and  that  he  qualified  then  and  took 
upon  himself  the  duties  of  that  office  and 
has  ever  since  held  the  office,  can  be  held, 
without  any  other  allegation  or  any  proof 
other  than  that  be  was  appointed  In  1887 
and  drew  his  salary  from  that  time  until 
1808,  sufficient  to  show  his  reappointment 
biennially  from  1887  to  the  time  he  claims  he 
was  illegally  removed  from  office  or  dropped 
from  the  pay  roll? 

Appellant  does  allege  that  the  police  de- 
partment of  the  dty  of  Chicago  was  cre- 
ated in  1881,  under  the  head  of  "Executive 
Department  of  the  Mnnldpal  Govemment  of 
the  said  City  of  Chicago,"  and  that  It  was 
known  as  the  'Tollce  Department,"  and  em- 
braced "the  superintendent  of  police,  a  sec- 
retary to  said  superintendent,  one  captain  of 
police  for  each  police  district,  and  sucb  num- 
ber of  lieutenants,  detectives,  sergeants,  and 
police  patrolmen  as  has  been  or  may  be  pre- 
scribed by  ordinance";  but  he  does  not  al- 
lege that  there  was,  before  or  after  1881. 
any  ordinance  fixing  the  number  or  spedflc- 
ally  authorizing  the  appointment  of  any  per- 
son or  persons  to  the  office  Of  police  patrol- 
man. He  dojes  set  out  the  ordinance  autho^ 
izing  the  appointment  of  the  superintendent 
of  police,  and  states  that  the  ordinance  re- 
quired that  he  should  be  appointed  biennially 
after  1881,  and  that  Kipley  was  appointed 
superintendent  under  that  ordinance;  but 
his  petition  is  silent  as  to  any  authority  for 
his  own  appointment,  and  the  proof  is  as 
void  upon  that  question  as  are  the  alleis- 
tions  of  his  petition.  In  order  to  hold  that 
appellant  was  in  1898,  and  still  Is,  according 
to  the  allegations  of  his  petition,  a  police 
patrolman,  we  must  hold  his  allegation  that 
he  was  duly  appointed  in  1887  equivalent  to 
the  allegation  that  either  before  or  after 
1881,  when  the  police  department  was  cre- 
ated, an  ordinance  was  passed  authorizing 
the  appointment  of  some  number  of  police 
patrolmen,  and  that  petitioner  was  within 
that  number  and  was  appointed,  and  that  be 
qualified  and  was  reappointed  blomially 
tiiereafter  to  the  same  office,  and  that  In  each 
instance  he  qualified  and  took  upon  himself 
the  duties  of  the  office. 

The  Stott  Case  was  disposed  of  upon  the 
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pleadloga,  and  thla  case  vent  to  trial,  and  In 
snch  case,  although  the  petition  mlgbt  be  In 
some  anbstantlal  reapecta  deficient,  yet  If  It 
-were  anairered  as  in  tbe  caae  at  bar,  and  the 
allegatlona  of  the  petition  admitted  and  the 
proof  dearly  and  explicitly  ahowed  the  right 
of  the  petitioner  to  tbe  relief  he  sought,  It 
might  be  held  that,  the  Inaofflclent  petition 
haTlng  been  answered  and  tbe  allegations  of 
It  admitted,  the  proof  would  supply  tbe  de- 
fects and  the  relief  be  granted.  But  vltb- 
out  any  proof  Other  than  that  the  petitioner 
was  appointed  in  1887,  and  served  thence  to 
18S6,  and  drew  hla  pay,  which  Is  all  the 
proof  in  the  record  aa  to  his  de  Jure  right  tb 
any  o01c^  we  think  the  contention  of  ai»- 
pellant  that  the  court  should  assume  all  tbe 
things  that  hare  been  pointed  out  that  are 
neither  alleged  nor  inrored,  but  that  are  nec- 
essary to  establish  his  de  Jure  right.  Is  more 
than  the  mere  averment  that  he  was  duly 
appointed  In  1887  and  since  tben  drew  his 
pay  will  warrant  us  In  doing. 

There  waa  neither  sufficient  arerment  nor 
any  evidence  In  the  record  that  would  re- 
quire the  trial  court  to  make  tbe  holdings 
of  law  requested  by  appellant  upon  the  the- 
ory that  In  1898  he  was  a  de  Jure  ofScer,  or 
was  at  the  time  of  the  trial  a  de  Jure  officer, 
of  the  dty  of  Cblcago.  The  most  that  the 
evidence  tends  to  show  is  that  be  was  a  de 
facto  officer  until  be  was  dropped  from  the 
pay  roll,  and  If  he  was  not  a  de  Jure  offi- 
cer, although  a  de  facto  officer,  it  is  entire- 
ly plain  to  us  that  he  Is  not  entitled  to  the 
extraordinary  writ  of  mandamus  to  compel 
the  restoration  of  hla  name  to  the  pay  roll. 
If  appellant  was  but  a  de  facto  officer,  he 
was  holding  bis  position,  drawing  hla  pay, 
and  eserdsing  the  functions  of  his  office  at 
the  mere  will  of  tbe  city,  and  could  be  de- 
prived of  It  at  any  moment  the  city  might 
elect  by  being  refused  his  pay,  or  a  demand 
being  made  upon  him  to  cease  tbe  perform- 
ance of  official  duties. 

In  his  petition  the  appellant  also  alleges 
the  passage  and  adoption  of  the  civil  service 
act  of  1895  by  the  city  of  Chicago,  and  that 
he  was  then  a  police  patrolman,  and  that 
commissioners  were  appointed  and  tbe  va- 
rious places  classified,  and  that  be  was  en- 
titled to  the  protection  of  that  act,  but  was 
removed  without  any  charges  having  been 
preferred  against  him;  that  the  civil  service 
cfommlssioners  certified  the  pay  roll,  upon 
which  his  name  appeared,  for  two  years  or 
more  after  the  act  was  adopted;  that  In  De- 
cember, 1897,  be  took  the  dvil  service  ex- 
amination, and  passed  with  a  grade  of  99  on 
a  scale  of  100,  and  stood  No.  11  on  the  eligible 
list  and  that  the  superintendent  of  police 
dropped  his  name  from  that  list  on  the  pay 
roll  on  the  14th  day  of  March,  1898;  and  he 
claims  that  tbe  city  is  estopped  by  these  acts 
to  deny  that  he  Is  a  police  patrolman  and 
protected  by  the  civil  service  act.  But  in 
the  same  petition  the  appellant  explains  how 
the  dvil  service  commission  came  to  certify 


the  pay  roll,  and  states:  "The  first  board  of 
dvil  service  commissioners,  In  1896,  at  tbe 
request  of  tha  chief  executive  officers  of  the 
said  dty  of  Chicago  and  the  comptroller  of 
said  dty,  adopted  tbe  practice  of  passing 
upon  and  certifying  all  pay  rolls  of  the  em- 
ployfis  of  said  dty  of  Chicago,  Including  the 
pay  rolls  of  all  police  patrolmen  In  the  em- 
ploy of  said  dty,  which  practice  has  contin- 
ued from  thence  hitherto."  Surely,  under 
such  allegation  as  that,  even  If  admitted, 
which  It  Is  not^  by  the  answer,  tbe  court 
would  not  have  been  authorlied  to  condude 
that  such  certification  of  the  pay  roll  was  an 
evidence  that  appellant  was  within  the  dvil 
service. 

But  to  this  part  of  the  petition  which  al- 
lies that  appellant  was  within  the  dvil 
service^  appellees  answer,  setting  up  certain 
ordinances  of  the  city  of  Chicago,  by  which 
It  Is  provided  that  the  superintendent  of 
police  shall  appoint  tbe  police  patrolmen, 
and  that  be  can  remove  them  at  his  will, 
and  expressly  deny  that  petitioner  was  ever 
certified  for  appointment  by  the  cIvU  serv- 
ice commission,  and  say  that  he  was  re- 
moved from  the  pay  roll  and  from  his  office 
on  March  14.  1898,  by  order  of  KIpley,  the 
snperlntendent  of  police.  To  this  answer 
appellant  filed  a  general  replication,  such  as 
la  usually  filed  In  chancery  cases,  and  which 
could  not  have  tbe  effect  of  being  a  traverse 
Of  the  matters  set  up  In  the  answer.  We 
have  held  that  In  this  class  of  proceedings 
the  petition  performs  the  office  of  a  dedara- 
tlon  and  the  answer  that  of  a  plea,  and  that 
the  succeeding  plea  should  be  a  common- 
law  replication  and  designated  as  a  replica- 
tion. People  V.  Crabb,  166  111.  155,  40  N.  B. 
319;  Chicago  Great  Western  Railway  Co.  v. 
People,  179  111.  441,  68  N.  BL  986;  Mayor  and 
City  Council  of  Roodhouse  v.  Brlggs,  194  111. 
486,  62  N.  E.  778. 

So  far  as  the  averments  of  the  answer  are 
concerned,  then,  they  stand  unquestioned. 
Appellant  did  not  aver  or  introduce  in  evi- 
dence the  classification  and  rules  made  by 
the  dvil  service  commission,  and  so  upon 
that  subject  there  was  no  evidence  before 
the  court  In  his  testimony  the  appellant 
says:  "I  took  another  examination  about 
December  18,  1897,  a  few  months  before 
March  14,  1898,  when  they  took  the  police- 
men under  the  civil  service  rule."  He  states, 
also,  that  after  passing  bis  examination  he 
was  placed  upon  the  eligible  list  and  was 
ordered  to  report  to  the  police  station  March 
14th  to  be  sworn  In  under  the  dvil  service 
act  and  that,  when  he  did  report,  his  name 
was  taken  off  the  list  and  he  was  not  sworn 
In,  but  he  received  notice  of  his  discharge. 
According  to  his  own  testimony,  then,  he 
was  not  yet  taken  Into  the  classified  service. 
By  the  express  language  of  section  12  of 
the  act  to  regulate  the  civil  service  of  dtles. 
It  is  only  applicable  to  those  officers  wbo 
"shall  have  been  appointed  under  said  rules 
and  after  said  examination."    ^  his  own 
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showing,  appellant  bad  not  beeb  appointed 
after  bis  examination,  but  appointment  was 
refused  blm,  and  tbe  court  did  not  err  in 
refusing  to  give  tbe  holdings  asked  upon  the 
theory  that  appellant  was  protected  by  the 
dvll  service  act.  We  thinlt  the  Judgment  of 
the  Appellate  Court;  under  the  record  here 
disclosed.  Is  right,  and  it  is  affirmed. 
Judgment  affirmed. 


(212  111.  fi06) 

CHICAGO  &  E.  I.  a.  CO.  V.  REILLY.* 
•  (Supreme  Court  of  Illinois.     Oct  24,  1904.) 

BAILBOADS— INJXTBIBS    AT    CBOSSINOS— PBOJKO- 

TIONS   FBOU   CABS— NEGLIGENCE— FBB- 

SITMPTIOKB — BEB  IPSA  LOqmTaB. 

1.  Plaintiff,  while  standing  at  a  street  cross- 
ing, was  injured,  as  he  alleged,  by  a  piece  of 
scantling  protruding  from  a  Hat  car  of  a  pass- 
ing train.  The  accident  happened  in  the  night, 
when  it  was  so  daric  that  plaintiff's  companion 
could  not  see  him  across  the  street.  Plaintiff 
did  not  see  what  struck  him,  and  the  only  evi- 
dence with  reference  to  the  projection  was  that 
of  <hi8  companion,  who  testified  that  he  noticed 
lumber  on  the  train,  and  that  the  sleepers  un- 
der the  timber  on  the  car  slipped,  and  that  tbe 
.timber  projected  between  18  inches  and  2  feet 
beyond  the  side  of  tbe  car.  Held,  that  such 
facts  did  not  raise  a  presumption  of  negligence 
on  the  part  of  the  railroad  company,  within 
the  rule  of  res  ipsa  loauitur. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  John  BelUy  against  the  Chica- 
go &  Eastern  Illinois  Ballroad  Company. 
From  a  Judgment  in  favor  of  plaintiff,  af- 
firmed by  the  Appellate  Court,  defendant  ap- 
peals.   Reversed. 

Calhoun,  Lyford  &  Sheean,  for  appellant 
John  C.  Trainer,  for  appellee. 

RICKS,  C.  J.  This  Is  an  appeal  from  a 
Judgment  of  the  Appellate  Court  affirming 
a  Judgment  of  the  circuit  court  of  Cook 
county  for  $6,500  in  favor  of  appellee  on  ac- 
count of  personal  injuries. 

Appellee  claimed  to  have  been  struck  and 
injured  by  a  piece  of  timber  projecting  from 
a  car  in  appellant's  train.  Tbe  accident  hap- 
pened at  the  Intersection  of  appellant's  tracks 
with  Dearborn  street,  near  115th  street,  In 
Chicago,  111.,  on  October  30,  1897,  at  about  8 
o'clock  p.  m.  At  this  point  tbe  main  tracks 
of  appellant — two  in  number — run  In  a  north- 
westerly and  southeasterly  direction  across 
Dearborn  street,  a  little  south  of  115th  street 
Dearborn  street  runs  north  and  south,  and 
Clark  street  is  immediately  west  of  Dearborn 
street.  Appellee  himself  was  the  only  actual 
witness  to  the  accident,  and  he  stated  that 
he  bad  Just  turned  his  head  when  he  was 
struck,  and  also  stated  that  he  did  not  see 
what  struck  him.  One  John  Brown,  who  had 
been  with  blm  a  short  time  before,  was 
standing  on  tbe  opposite  side  of  the  street 
when  tbe  accident  happened,  but  did  not  see 
Rellly  struck,  as  tbe  night  was  dark  and 

*RebeariiiK  denied  December  13,  ISOi. 


ioeey,  and  he  could  not  see  across  the  street 
Appellee  and  Brown  bad  left  the  former's 
bouse,  on  the  east  side  of  Qlaiic  street,  be- 
tween 115tb  and  116th  streets,  crossed  di- 
agonally the  block  in  the  rear  of  the  bonse, 
and  came  out  on  Dearborn  street,  intending 
to  cross  the  tracks  and  go  north  to  llStfa 
street  Their  progress  across  tbe  tracks  be- 
ing blocked  by  a  north-bound  freight  train 
on  the  northernmost  of  tbe  two  tracks,  they 
crossed  tbe  first  track,  and  were  standing 
between  the  two,  waiting  for  the  train  to 
pass.  Appellee  stood  on  the  east  side  of 
Dearborn  street,  and  Brown  on  the  west 
While  80  standing,  appellee  claims  to  have 
been  struck  by  a  piece  of  scantling  or  timber 
protruding  from  18  inches  to  2  feet  from  a 
flat  car  In  the  freight  train,  which  was  load- 
ed with  heavy  timber,  and  received  the  inju- 
ries complained  of.  Several  hours  later  he 
was  found  by  a  policeman,  lying  on  tbe  top 
of  an  embankment  at  tbe  side  of  the  tracks, 
100  to  150  feet  from  the  Dearlwm  street 
crossing.  Appellant  offered  no  testimony  con- 
cerning the  happening  of  the  accident,  as  It 
did  not  know  of  It  at  the  time.  It  learned 
of  it,  in  a  general  way,  in  a  day  or  so,  but 
claims  to  have  learned  none  of  tbe  particu- 
lars until  a  month  or  more  later,  when  It 
claims  it  was  impossible  to  trace  the  cars 
of  tbe  train,  and  find  out  the  condition  in 
which  they  arrived  in  Chicago  on  the  evening 
of  the  accident 

The  decIaratloA  consists  of  two  counts. 
The  substance  of  the  first  count  is  that  the 
cars  in  question  were  negligently  loaded  with 
timber,  so  that  a  piece  thereof  projected. 
The  substance  of  tbe  second  count  is  that 
the  train  was  so  operated  and  managed  that 
the  said  piece  came  to  project,  and  defendant 
knew  of  the  dangerous  position  of  tbe  scant- 
ling. 

Appellant  contends  that  before  plaintifl 
could  recover  in  this  case  be  was  compelled 
to  prove  either  that  the  car  was  negligently 
loaded  In  the  first  Instance,  or  that  It  became 
unsafe  during  the  course  of  its  passage,  and 
that  defendant  either  knew,  or  In  the  course 
of  ordinary  care  should  have  known,  of  tbe 
defect  before  the  accident;  and  it  is  fur- 
ther contended  that  there  is  no  evidence  up- 
on any  of  these  propositions;  that  all  tbere 
was  to  tbe  testimony  was  the  bare  proof 
that  tbe  scantling  projected  from  the  car. 

The  Judgment  in  this  case  is  sought  to  be 
sustained  on  the  theory  that  the  maxim  res 
ipsa  loquitur  applies,  and  unless  this  con- 
tention is  allowed  to  prevail  the  Judgment 
will  have  to  be  reversed,  for,  unless  tbe 
accident  or  injury  sustained  by  the  plaintiff 
bespeaks  the  defendant's  wrong,  there  is  no 
proof  of  culpable  negligence.  There  la  no 
evidence  to  show  how  the  car  of  lumber  from 
which  the  timber  that  caused  the  accident 
projected  was  originally  loaded — whether 
skillfully  or  otherwise — or  whether  the  pro- 
jecting timber  was  the  result  of  accident  or 
negligence,  or  how  long  it  had  been  In  the 
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position  it  was  when  It  caused  tbc  injury- 
The  nde  of  ree  ipsa  loquitur  was  discussed 
and  clearly  expounded  In  Cleveland,  Cincin- 
nati, Cblcago  &  St  Louis  Bailway  Co.  v. 
Berry  and.  Sup.)  63  N.  E.  415,  46  L.  B.  A. 
33.  In  that  case  a  railroad  track  inspector 
was  injured  by  an  iron  pin  thrown  -from  the 
tender  of  the  train  while  he  was  standing 
about  10  feet  from  the  track,  and  it  was  con- 
tended that  the  rule  res  ipsa  loquitur  applied; 
bnt  the  court  held  otherwise,  and,  in  dis- 
cnsslng  the  rule,  said:  "Does  the  rule  res 
ipsa  loquitur  apply  to  this  case?  Does  the 
accident  Itself  bespeak  the  wrong  of  the  ap- 
pellant? Actions  In  tort  to  recover  for  In- 
Jnry  to  person  or  property  are  divisible,  ac- 
cording to  the  Intent  of  the  doer  of  the  In- 
jury, Into  those  based  upon  (1)  willfulness 
and  (2)  negligence.  The  latter  class  is  subdi- 
visible, according  to  the  relative  rights  and 
duties  of  the  doer  and  of  the  sutterer  of  the 
injury.  Into  (1)  cases  in  which  the  doer  owes 
the  sufterer  a  higher  doty  In  relation  to  the 
causal  act  or  omission  than  the  sufferer  owes 
the  doer— that  is,  the  doer  is  under  a  spe- 
cial, absolute  duty,  which  is  not  reciprocal, 
Imposed  by  positive  law,  or  arising  from  the 
contract  relation  between  the  parties;  and 
<2)  cases  In  which  the  rights  and  duties  of 
the  doer  and  sufferer  are  co-ordinate  and 
complementary.  Pollock  on  Torts,  19;  Wa- 
bash, St.  Louis  &  Pacific  Railway  Co.  v. 
Locke,  112  Ind.  404,  ^  N.  E.  391,  2  Am.  St 
Rep.  193.  In  cases  within  the  latter  subdi- 
vision the  parties  are  strangers.  They  stand 
at  arm's  length.  Each  has  the  right  to  go 
about  his  own  business,  expecting  the.  oth- 
er to  use  due  foresight  not  to  injure  him. 
Kach  owes  the  other  the  duty  of  exercising 
due  care  to  avoid  injuring  or  being  injured. 
If  an  action  is  based  upon  the  breach  of  this 
duty,  the  plaintiff  must  aver  and  prove  that 
the  causal  act  or  omission  was  one  which  a 
reasonably  prudent  person  in  the  defendant's 
place  would  have  foreseen  might  cause  the 
injury."  And  It  was  further  said:  "In  the 
class  of  cases  to  which  this  belongs,  wherein 
tbe  gist  of  the  action  lies  in  the  failure  of 
the  defendant  to  exercise  reasonable  care,  tbe 
maxim  res  ipsa  loquitur  can  be  allowed  no 
broader  scope  tban  this.  If  the  evidence 
which  shows  the  injury  discloses  In  itself 
that  the  defendant,  in  relation  to  the  causal 
act  or  omission,  did  not  exercise  that  de- 
gree of  care  which  the  law  requires,  the 
plaintiff  has  discharged  the  burden  of  prov- 
ing negligence;  otherwise  not."  Numerous 
cases  are  dted  by  the  court  In  support  of, 
and  which  we  think  clearly  establish,  the 
above  propositions. 

In  the  case  at  bar  the  plaintiff  was  stand- 
ing on  a  street  crossing,  and  the  appellant 
only  owed  him  the  same  duty  that  it  owed 
the  public  in  general — that  is,  reasonable  dili- 
gence and  care  to  avoid  injury.  So  far  as 
auytbing  in  the  record  discloses,  the  injury 
sustained  by  tbe  plaintiff,  was  the  result  of 
a  pure  accident  and  for  such  tbe  law  pro- 


vides no  compensation.  Lewis  t.  Flint  & 
Pere  Marquette  Railway  Co.,  54  Mich.  55, 
19  N.  W.  744,  52  Am.  Rep.  790.  The  only 
evidence  the  record  contains  with  reference 
to  the  promoting  cause  of  the  Injury  would 
indicate  it  to  have  been  the  result  of  acci- 
dent Brown,  the  only  eyewitness  to  de- 
scribe tbe  projecting  timber  which  It  is 
claimed  struck  the  plaintiff,  stated:  "I  noti- 
ced lumber  on  the  train.  The  sleepers  un- 
der the  timbers  on  the  car  slipped."  The 
witness  also  stated  that  the  night  was  so 
dark  and  foggy,  and  no  light  near,  that  he 
could  not  see  the  plaintiff,  who  was  just 
across  the  street  So,  while  he  did  testify 
that  tbe  timber  projected  about  18  Inches 
or  2  feet  beyond  the  side  of  the'  car,  tbe 
conditions  were  not  such  as  to  preclude  the 
possibility  of  mistake  In  the  estimate  of  the 
witness.  There  is  no  evidence  as  to  how, 
when,  or  where  tbe  car  was  loaded,  or  how 
long  a  time  the  timber  had  been  projecting 
from  the  car.  The  condition  can  be  account- 
ed for  as  readily  on  the  hypothesis  of  pure 
accident  and  absence  of  negligence  as  upon 
the  ground  of  negligence,  and  the  rule  Is  well 
settled  that  negligence  cannot  be  presumed 
where  nothing  is  done  out  of  the  usual  course 
of  business,  unless  that  course  itself  is  im- 
proper. Mitchell  V.  Chicago  &  Grand  Trunk 
Railway  Co.,  51  Mich.  236,  16  N.  W.  388,  47 
Am.  Rep.  560.  The  appellant's  course  of 
business  in  ttais  instance  Is  not  attacked  In 
any  way.  Tliere  Is  nothing  to  show  that  the 
projecting  timber,  even  if  It  can  be  said  it 
would  be  evidence  of  negligence  if  Intention- 
ally allowed  to  remain  in  the  position  it  was, 
had  been  so  long  projecting  that  the  appel- 
lant could  or  should  have  had  notice  there- 
of. As  said  in  Wabash,  St  Louis  &  Pa- 
dflc  Railway  Co.  T.  Locke,  112  Ind.  404,  14 
N.  B.  891,  2  Am.  St  Rep.  193:  "Where,  an 
event  takes  place,  the  real  cause  of  which 
cannot  be  traced,  or  is  at  least  not  apparent 
it  ordinarily  belongs  to  that  class  of  occur- 
rences which  are  designated  as  purely  acci- 
dental; and  In  a  case  like  this,  where  the 
plaintiff  asserts  negligence,  he  must  show 
enough  to  exclude  tbe  case  from  the  class  of 
accidental  occurrences."  Ajid  further  said: 
"Where,  as  In  the  case  under  consideration, 
the  obligation  Is  not  in  Its  nature  so  nearly 
absolute,  and  the  circumstances  of  the  acci- 
dent suggest  at  first  blush  that  it  may  have 
been  unavoidable  notwithstanding  ordinary 
care,  tbe  plaintiff  charging  negligence  as- 
sumes the  burden  of  proving  that  the  de- 
fendant has  by  some  act  or  omission  violat- 
ed a  duty  incumbent  on  It  from  which  tbe 
Injury  followed  In  natural  sequence.  Nltn> 
glycerin  Case,  15  Wall.  524,  21  L.  Ed.  206: 
Mitchell  V.  Bailway  Co.,  51  Mich.  236,  16 
N.  W.  388,  47  Am.  Rep.  566;  Patterson  on 
Railway  Accident  Law,  {  373." 

We  are  of  the  opinion  that  tbe  case  at 
bar  does  not  belong  to  that  class  of  cases 
where  the  rule  of  res  ipsa  loquitur  can  be 
applied,  and  unless  it  does,  the  peremptory 
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Instractloii  offered  by  appellant  chonid  bar* 
'aeen.  given,  and  it  was  error  to  refuse  It. 

The  Judgment  of  tbe  Appellate  Court  is 
therefore  reversed,  and  the  cause  remanded 
to  the  circuit  court  of  Oook  county  for  tixr- 
ther  proceedings  in  accordance  with  the 
▼lews  UereiDi  expressed.  Beveraed  and  re- 
manded. 

<m  Mau.  lit) 

CHElRBr  T.  BPBAOtJB. 
(Supreme  Judicial  Court  of  MassacfansettiL 

Suffolk.  Nor.  29,  1904.) 
NOTES  —  ADDmoKAI.    8TIPU1ATI0N8— KFFBCT— 

,  LAWS  or  sisTxa  btatb— evidbnob— fbksotcp- 

TI0N8  —  APPKAJ.  —  BKCOBD  —  qUBBTIORB  BB< 

VIEWABLE. 

1.  The  addition  to  a  note  of  a  stipolation  that 
unpaid  interest  should  l>ear  interest  at  a  spec- 
ified per  cent,  and  that  on  commencement  of  suit 
the  customary  attorney's  fees  should  be  added 
to  the  judgment  and  taxed  as  costs,  did  not  de- 
prive the  instrument  ot  the  character  of  a  prom- 
issory note. 

2.  Where  a  note  waa  payable  in  South  Da- 
kota, and  waa  sent  to  the  payee  by  maiL  and 
received  by  him  in  that  state,  it  waa  a  South 
Dakota  contract 

S.  On  appeal  in  an  action  on  a  note,  conten- 
tions founded  on  the  statutes  and  decisions  of 
another  state  cannot  be  considered,  wb»e  the 
bill  of  exceptions  contains  no  statement  of  such 
contentions,  nor  of  any  evidence  of  the  laws  of 
the  other  stnte,  making  it  apparent  that  the  deci- 
aion  of  the  trial  court  waa  made  without  oonsid- 
erlng  such  matters. 

4.  in  the  absence  of  any  evidence  as  to  the 
law  of  another  state,  it  Is  to  be  presumed  that 
the  common  law  of  that  state  la  the  same  as  that 
of  Massachusetts. 

5.  In  an  action  on  a  South  Dakota  contract 
there  Is  no  presumption  that  the  statutory  law 
of  South  Dakota  is  l&e  same  as  that  of  Massa- 
chusetts. 

6.  A  third  person  placing  his  name  on  the 
back  of  a  note  before  delivery  to  the  payee  Is 
an  original  promisor  or  maker,  not  entitled  to 
have  demand  or  notice  of  nonpayment;  and,  aa 
to  him,  no  consideration  need  be  proved. 

Bhcceptions  from  Superior  Conrt.  Suffolk 
County;  Chas.  W.  Bell,  Judge. 

Action  by  V.  8.  G.  Cherry  against  Charles 
H.  Sprague.  Judgment  for  plaintiff,  and  de- 
fendant brings  exceptions.  Exceptions  over- 
ruled, and  order  overruling  a  demurrer  af- 
firmed. 

Aug.  H.  Read,  Wilfred  J.  Oaffney,  and 
Chas.  A.  Mendail,  for  plaintiff.  Chas.  H. 
Sprague,  pro  se. 

BARKER,  3.  Tbe  Instrument  declared  on 
aa  a  promissory  note  Is  of  the  following 
tenor: 

'■$2ia00.  Sioux  Falls  8.  D.,  April  15, 
1895.  Four  months  after  date  for  value  re- 
ceived I  promise  to  pay  to  the  order  of  U. 
8.  O.  Cherry  Two  Hundred  and  Eighteen 
Dollars,  with  interest  at  six  per  cent  per 
annum,  at  the  Union  National  Banic,  Sioux 
Falls,  South  Dakota. 

"Unpaid  interest  shall  bear  Interest  at 
twelve  per  cent  and  if  suit  is  commenced 

fXBf  Bills  and  Notai,  TOL  t,  CmX.  Die  {{  Ut, 
*S1« 


the  customary  attorney's  fee  shall  be  added 
to  the  amount  of  the  judgment  and  taxed  19 
as  part  of  the  costs  in  the  cauae, 

"Dqe  Aug.  15,  "SS. 

"No.  3,582. 

"[Signed]  Odin  Frita. 

"[Indorsed] 
"Charles  H.  Sprague. 
*C.  Everett  Washburn. 
"V.  S.  G.  Cherry." 

The  Instrument  contains  an  unconditional 
promise  to  pay  at  a  day  certain  the  definite 
sum  of  $218,  with  Interest  at  6  per  cent  per 
annum  from  August  15,  1895,  to  the  order 
of  the  plaintiff.  If  this  were  all,  it  would, 
of  course,  be  a  promissory  note.  But  the 
additional  stipulations  do  not  change  the 
promise  into  a  conditional  one  in  any  respect 
and  they  relate  solely  to  the  manner  in  which 
the  unconditional  promise  to  pay  the  definite 
sum  may  be  enforced  If  broken.  This  dis- 
tinguishes the  case  from  Haskell  v.  Lambert, 
16  Gray,  592;  Costelo  v.  Crowell,  127  Mass. 
293,  S4  Am.  Rep.  367;  Sloan  t.  McCarty,  134 
Mass.  245;  and  Moore  v.  Edwards,  167 
Mass.  75,  44  N.  E.  1070.  In  each  of  those 
cases  the  added  stipulations  made  tbe  con- 
tract conditional,  or  tbe  promise  one  to  pay 
an  indefinite  amount,  or  not  to  pay  tbe 
sum  named  absolutely  and  at  all  events. 
It  is  settled  that  the  Incorporation  into  an 
Instrument  which  contains  an  unconditional 
promise  to  pay  a  definite  sum  of  money  of 
additional  stipulations  does  not  of  Itself 
necessarily  deprive  the  instrument  of  tbe 
character  of  a  promissory  note.  A  recital 
that  an  additional  rate  of  Interest  will  be 
paid  after  maturity,  and  that  the  maker  de- 
posited certain  collateral,  and  a  statement  ot 
the  terms  upon  which  the  collateral  has  been 
deposited,  and  on  which  It  may  be  sold  upon 
nonpayment  of  the  note,  does  not  have  that 
effect  Towne  v.  Bice,  122  Mass.  67,  73-75, 
and  cases  cited.  The  test  is  that  intimated 
by  Mr.  Justice  Field  in  Sloan  v.  McCarty. 
supra.  If  the  additional  stipulation  relates 
to  the  manner  In  which  the  unconditional 
promise  to  pay  a  definite  sum  may  be  en- 
forced, and  does  not  change  tbe  promise 
from  one  to  pay  that  sum  absolutely  and  at 
all  events,  or  ctiange  the  general  nature  of 
the  whole  contract,  the  Instirument  la  a  prom- 
issory note,  notwithstanding  the  additional 
stipulations  relating  to  the  manner  of  enfbrce- 
nent  of  the  promise  if  it  shall  be  broken. 

In  tbe  present  instance^  ■■  the  salt  Is 
twought  by  the  original  promisee.  It  Is  of 
no  Importance  whether  tbe  Instrument  Is 
negotiable  or  nonnegotiable,  and  we  do  not 
consider  or  decide  that  question. 

Aa  tbe  Instrument  was  a  promlssoty  note, 
and  as  it  was  payable  in  South  Dakota,  and 
was  sent  to  tbe  payee  by  mail,  and  received 
by  him  in  that  state,  it  was  a  South  Dakota, 
and  not  a  Massachusetts,  contract  Nashua 
Savings  Bank  v.  Sayles,  184  Masa  620^  52:^ 
69  N.  E.  309,  and  cases  cited;  Callender,  McAns- 
lan  &  Troup  Co.  r.  Flint  (Mass.)  72  N.  EL  MS. 
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It  Is  contended  iq;K>n  the  plaintiff's  briet 
tbat  by  the  law  of  South  Dakota  the  stipula- 
tion as  to  an  attorney's  fee  was  void,  and 
the  Instrument  a  negotiable  promissory  note^ 
and,  further,  that  under  the  statute  of  that 
state  the  18th  day  of  August,  1895,  being  a 
Sunday,  the  note  matured  on  August  19, 
1895,  the  day  on  which  It  was  protested  for 
nonpayment.  The  brief  dtes  In  support  of 
these  contentions  the  cases  of  Chandler  T. 
Kennedy,  8  S.  D.  56,  65  N.  W.  439,  and 
National  Bank  of  Pierre  v.  Peeny,  9  S.  D. 
550,  70  N.  W.  874,  46  L.  R.  A.  732,  and  Rev. 
CSt.  Code  S.  D.  1903,  i  2236,  p.  844.  But 
the  bill  of  exceptions  upon  which  the  case  is 
here  contains  no  statement  of  these  citations, 
nor  of  any  eTldence  of  the  law  of  South 
Dakota;  and  it  Is  apparent  that  the  decision 
of  the  court  below  was  made  without  taking 
hito  consideration  the  cases  and  the  statute 
mentioned  and  tbat  we  cannot  consider 
them. 

No  proof  as  to  the  la^Mr  of  South  Dakota 
baring  been  offered,  the  court  below  was 
right  In  ruling  that  the  common  law  of  that 
state  Is  to  be  presumed  to  be  the  same  as 
that  of  this  commonwealth,  and  that  there  is 
DO  presumption  that  the  statutory  law  of  the 
two  states  is  the  same.    Kelley  v.  Kelley, 
161  Mass.  Ill,  36  N.  E.  837,  25  L.  R.  A.  806, 
42  Am.  St  Rep.  889.    Therefore  we  are  to 
determine  whether  the  rulings  of  the  court 
below  should  be  set  aside  as  contrary  to 
the  common  law  of  this  state.    Examining 
them  with  this  view,  we  are  of  opinion  that 
the  defendant  has  no  Just  ground  of  excep- 
tion.   His  requests  that  there  was  no  evi- 
dence of  due  presentment,  or  of  due  notice 
to  the  defendant  of  nonpayment,  and  that 
the  Instrument  became  due  on  August  16, 
1885,  were  given,  and  he  has  no  exception 
on  those  points.    His  contentions  that  the 
validity  of  the  instrument  and  the  question 
whether  he  is  liable  thereon  are  to  be  de- 
termined by  Massachusetts  laws  are  disposed 
of  by  the  doctrine  of  Nashua  Savings  Bank 
T.  Sayles,  snpra.    His  other  requests,  and  his 
exception  to  their  refusal  and  to  the  ruling 
that  under  the  common  law  of  this  state 
the   defendant  was  a  joint  maker  of  the 
note,  and  not  entitled  to  demand  and  no- 
tice of  nonpayment,  are  disposed  of  by  our 
decisions,  which  show  that  by  the  law  of  this 
state,  aside   from  statutory  enactments,   a 
third  person  placing  his  name  on  the  back 
of  a  promissory  note  before  delivery  to  the 
payee  is  an  original  promisor  or  maker,  not 
entitled  to  have .  demand  or  notice  of  non- 
payment, and  that  as  to  him  no  consideration 
need  be  proved.    Sumner  v.  Gay,  4  Pick.  311; 
Woods  V.  Woods,  127  Mass.  141;   Spanlding 
r.  Putnam,  128  Mass.  863.    The  same  con- 
siderations which  require  the  overruling  of 
the  exceptions  dispose  of  the  questions  raised 
by  tlie  demurrer. 

Kxceptions   overruled.     Order  overruling 
demnrrer  affirmed. 


cn  onto  8t  1) 
STATE  ex  rel.  SHEETS,  Atty.  Gen„  ▼.  WT- 
MAN. 
(Supreme  Court  of  Ohio.     Nov.  1,  1904.) 

VUHICIfAL    COBFOBATIONB — ^FOLICB    DEFABT- 
KENT — CULSSIFIED   LIST. 

1.  By  the  words  "classified  list"  in  section  149 
of  the  Municipal  Code  of  1902  (96  Ohio  Lows, 
70)  is  meant  the  register  preacribed  by  section 
164  (page  74). 

(Syllabus  by  the  Court.)    ' 

Application  by  the  state,  on  the  relation  of 
John  M.  Sheets,  Attorney  General,  for  writ 
of  quo  warranto  to  one  Wyman.  Petition 
dismissed. 

This  proceeding  was  commenced  by  John 
M.  Sheets,  Attorney  General,  filing  a  petition 
in  quo  warranto  by  leave  of  court  to  oust 
the  defendant  from  the  office  of  chief  of  po- 
lice of  the  city  of  East  Liverpool.  The  peti- 
tion, so  far  as  it  is  necessary  to  state  the 
same  to  a  proper  understanding  of  the  points 
dedded,  is,  in  substance,  that  the  appoint- 
ment of  the  defendant  to  the  office  of  chief 
of  police  was  In  violation  of  the  Municipal 
Code  of  1902  (96  Ohio  Laws,  20).  It  Is  aver- 
red that  on  May  4,  1903,  the  date  on  which 
the  act  took  effect,  there  were  serving  in  the 
police  department  of  said  city  eight  patrol- 
men, and  that  the  police  department  prior 
thereto  was  composed  of  eight  patrolmen  and 
a  city  marshal,  and  that  there  was  at  that 
time  no  office  of  chief  of  police  In  said  city, 
and  that  seven  of  said  eight  patrolmen  who 
irere  serving  in  the  police  department  when 
the  act  took  effect  had  been  ever  since  and 
then  were  serving  as  such  patrolmen,  and 
by  virtue  of  the  provisions  of  said  Code  they 
then  were,  and  ever  since  had  been,  in  the 
classified  list  of  the  classified  service  of  the 
poHce  department  of  said  city  in  the  rank 
and  capacity  of  patrolmen,  and^  that  when 
said  Code  took  effect  the  defendant  was  not 
a  patrolman,  and  was  not  employed  In  any 
manner  in  the  police  department  of  said  city; 
that  on  July  20,  1903,  the  city  council,  by 
ordinance,  determined  that'  the  police  depart- 
ment of  the  city  should  be  composed  of  one 
chief  of  police,  seven  patrolmen,  and  one 
night  policeman,  the  chief  of  police  being 
first  in  rank  and  pay,  the  patrolmen  being 
second  in  rank  and  pay,  and  the  night  po- 
liceman being  the  third  in  rank  and  pay,  and 
tbat  the  police  department  should  be  class- 
ified accordingly;  that  the  board  of  public- 
safety  of  said  city  met  August  20,  1903,  and 
classified  the  said  officers  of  the  police  de- 
partment as  provided  by  said  ordinance,  and 
that  on  September  11,  1903,  said  board  held 
an  examination  of  applicants  for  admissioi> 
to  the  classified  service  of  the  police  depart- 
ment of  said  city;  that  defendant  was  one- 
of  such  applicants,  and  that  he  passed  said 
examination,  and  that  his  name,  together 
with  the  names  of  two  other  candidates, 
whose  names  were  taken  from  the  register, 
and  not  from  the  classified  list  or  from  tb» 
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classified  setrlce,  were  certified  to  the  mayor, 
and  that  the  defendant  was  by  the  said 
mayor  appointed  to  said  office  of  chief  of 
police  of  said  city.  It  is  also  averred  in  the 
petition  that  the  defendant  was  ineligible  to 
such  examination  and  appointment  because 
of  solicitation  that  bad  been  made  In  his  be- 
half for  appointment  to  such  office. 

It  is  unnecessary  to  notice  the  Issues  made 
by  the  answer  and  reply.  The  case  was  re- 
ferred to  a  special  master  to  take  the  testi- 
mony and  report  his  findings  of  fact  and  con- 
clusions of  law.  The  special  master  found 
there  was  no  solicitation  on  behalf  of  the 
defendant,  and  found  the  other  facts  hereto- 
fore stated  as  averred  in  the  petition,  and 
stated  as  his  conclusions  of  law  that  the  de- 
fendant was  Ineligible  to  appointment  to 
such  office  for  the  reason  that  he  was  not 
on  the  classified  list  of  the  police  department 
of  said  city.  The  case  was  submitted  upon 
exception  to  the  finding  of  the  special  mas- 
ter with  respect  to  the  solicitation,  and  upon 
motion  to  confirm  bis  report  subject  to  this 
exception. 

J.  M.  Sheets,  S.  W.  Bennett,  and  George  E. 
Davidson,  for  relator.  Brookes  &  Thompson 
and  Billingsley,  Clark  &  De  Ford,  for  defend- 
ant 

SUMMERS,  J.  (after  stating  the  facts).  It 
is  provided  by  section  151  of  the  Municipal 
Code  of  1802  (96  Ohio  Laws,  71)  that  the  po- 
lice and  fire  departments  in  every  city  shall 
be  maintained  upon  the  merit  system,  as 
provided  In  this  act;  and  by  section  149 
(page  70)  It  Is  provided  that  the  police  de- 
partment of  each  city  shall  be  composed  of 
a  chief  of  police  and  such  inspectors,  cap- 
tains, lieutenants,  sergeants,  corporals,  de- 
tectives, patrolmen,  and  other  police  court 
officers,  station  bouse  keepers,  drivers,  and 
substitutes  as  shall  have  been  provided  by 
ordinance  or  resolution  of  council,  and  that 
the  chief  of  police  shall  be  appointed  from 
the  classified  list  of  such  department.  Sec- 
tion 153  (page  71)  provides  that  the  direc- 
tors of  public  safety  shall  classify  the  serv- 
ice In  the  police  and  fire  departments  in  con- 
t<M*mlty  with  the  ordinance  of  council  deter- 
mining the  number  of  persons  to  be  em- 
ployed therein,  and  shall  make  all  rules  for 
the  regulation  and  discipline  of  such  de- 
partments and  for  the  qualification  and  ex- 
amination of  all  appointees  thereunder;  and 
section  156  (page  72)  provides  that,  the  board 
of  public  safety  shall  enforce  and  administer 
the  merit  system  as  provided  in  this  act. 
Section  158  (page  72)  provides  that  the  board 
of  public  safety  shall  within  30  days  after 
the  organization  of  such  board  classify  all 
offices  and  places  of  appointment  and  em- 
ployment in  each  city  in  the  department  of 
public  safety  with  reference  to  the  examina- 
tions hereinafter  provided  for.  The  offices, 
employment,  and  places  so  classified  by  the 
said  board  of  public  safety  shall  •  constitute 


the  classified  service  of  the  department  of 
said  city,  and  no  appointments  to  such 
places  shall  be  made  except  under  and  ac- 
cording to  the  rules  hereinafter  mentioned. 
Immediately  upon  the  classification  of  such 
department,  such  board  shall  furnish  to  the 
mayor  a  list  of  all  offices,  employment  and 
places  in  any  way  connected  with  such  de- 
partment within  said  classified  service,  with 
the  names  of  the  incumbents,  their  compen- 
sation, and  the  nature  of  their  duties;  and 
said  board  shall  from  time  to  time  promptly 
furnish  to  the  said  mayor,  in  writing,  at  bis 
request  all  other  Information  desired  by  him 
for  the  proper  fulfillment  of  his  duties.  Sec- 
tion 162  (page  74)  provides  for  the  examina- 
tion of  all  applicants  for  offices  or  places  of 
employment  in  such  classified  service;  and 
section  164  (page  74)  is  as  follows:  "From 
the  results  of  the  examinations  made  by  said 
board,  said  board  shall  prepare  a  register, 
for  each  grade  or  class  of  positions  in  the 
classified  service  of  such  city,  of  the  names 
of  the  persons  whose  general  average  stand- 
ing upon  such  examination  for  such  grade  is 
not  less  than  the  minimum  fixed  by  the  rules 
of  said  board  and  where  otherwise  eligible; 
and  such  persons  shall  take  rank  upon  the 
regist^  as  candidate.  In  the  order  of  their 
relative  examinations,  as  determined  by  ex- 
amination, without  reference  to  priority  of 
the  time  of  examination."  Section  165  (page 
75)  provides  that  the  board  shall,  by  Its  rules, 
provide  for  promotions  in  the  classified  serv- 
ice on  the  basis  of  ascertained  merit  and 
seniority  in  service,  and  on  examination,  and 
shall  provide  In  all  cases  where  it  is  practi- 
cable that  vacancies  shall  be  filled  by  pro- 
motion. Section  166  (page  75)  provides  that 
the  mayor  shall  notify  said  board  of  any  va- 
cancy which  may  exist  in  the  classified  de- 
partment of  such  city,  and  said  board  shall 
certify  to  said  mayor  the  names  and  ad- 
dresses of  the  three  candidates  standing  high- 
est upon  the  register  for  the  class  or  grade 
to  which  said  position  belongs.  The  mayor 
shall  notify  said  commission  of  each  position 
to  be  filled  separately,  and  the  mayor  shall 
fill  such  place  by  appointment  of  one  of  the 
persons  certified  to  him  by  said  board;  and 
section  167  (page  75)  provides  that  no  officer, 
secretary,  clerk,  sergeant,  patrolman,  fireman, 
or  other  employe  serving  in  the  police  or  flre 
departments  of  any  city  of  the  state  at  the 
time  this  act  goes  into  effect  shall  be  re- 
moved ae  reduced  in  rank  or  pay  except  in 
accordance  with  the  provisions  of  this  act 

It  seems  to  have  been  the  purpose  of  the 
Legislature  in  the  enactment  of  the  Code  so 
far  as  possible  to  provide  that  officers  and 
employes  in  the  police  and  flre  departments, 
in  office  when  the  new  Code  went  into  effect 
should  not  be  disturbed  in  their  office  or  em- 
ployment and  that  thereafter  these  depart- 
ments should  be  under  the  so-called  "merit 
system,"  and  that  appointments  thereto  could 
be  made  only  in  the  manner  lurovided  by  the 
Code.    But  It  was  not  the  intention  of  the 
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Legislature  that  appointments  to  any  vacan- 
.  cies  tbat  might  exist  In  any  of  the  offices  or 
employments  In  the  classi^ed  service  could 
be  made  only  from  the  list  of  incumbents 
of  offices  and  employments  in  the  classified 
service.  It  is  not  difficult  to  understand  why 
the  Legislature,  in  adopting  the  merit  system, 
should  provide  that  those  already  in  office 
might  remain  without  examlnatipn,  bnt  It 
does  not  appear  why  it  also  should  be  provld* 
ed  that  a  vacancy  in  the  highest  office  could 
be  filled  only  from  their  number.  These  pro- 
visions of  the  new  Code  are  taken,  in  sub- 
stance, from  the  so-called  "Pugh-Klbler 
Code,"  a  code  that  was  prepared  by  a  com- 
mission appointed  by  the  Governor  under  au- 
thority from  the  General  Assembly,  but 
which  code  was  not  adopted;  and  it  is  ap- 
parent from  the  provisions  of  that  code  that 
the  merit  system  commissioners  therein  pro- 
vided for  were  required  to  prepare  from  the 
returns  or  reports  of  the  examiners,  or  from 
the  examinations  made  by  the  commission, 
a  register  for  each  grade  or  class  of  posi- 
tions in  the  classified  service  of  each  dty, 
and  In  case  of  a  vacancy  in  any  office  or  em- 
ployment  in  the  classified  service  the  com- 
mission was  to  certify  to  the  appointing  of- 
ficer the  name  of  the  candidate  standing 
highest  upon  the  register  for  the  class  or 
grade  to  whfch  the  position  belonged,  and 
the  appointing  officer  was  required  to  fill  the 
place  by  the  appointment  of  the  person  so 
oertifled.  The  Code  provision  is  substantial- 
ly the  same.  It  is  that  the  names  of  the  three 
candidates  standing  highest  upon  the  register 
are  to  be  certified,  and  the  mayor  is  required 
to  fill  the  plac9  by  appointment  of  one  of 
the  three.  The  only  ground  for  the  conten- 
tion that  the  appointment  must  be  made 
from  the  persons  already  in  office  is  the  pro- 
vision In  section  158,  that  immediately  upon 
the  classification  of  such  department  such 
board  shall  furnish  to  the  mayor  a  list  of  all 
offices,  employment,  and  places  in  any  way 
connected  with  such  department  within  said 
classified  service,  with  the  names  of  the  in- 
cumbents, their  compensation,  and  the  na- 
ture of  their  duties,  and  the  provision  in  sec- 
tion 149  that  the  chief  of  police  shall  be  ap- 
pointed from  the  classified  list  of  such  depart- 
ment. This  provision  does  not  support  the 
contention.  The  provision  of  section  158  is 
not  that  the  names  of  the  Incumbents  shall 
comprise  a  classified  list,  but  that  the  board 
shall  furnish  the  mayor  a  list  of  the  offices 
nnd  employments  within  the  classified  serv- 
ice, and  then,  in  order  that  the  persons  in 
office  or  employment  in  these  departments  at 
the  time  the  new  Code  went  Into  eftect  may 
not  be  disturbed.  It  is  further  provided  that 
the  board  shall  accompany  the  list  vrltb  the 
names  of  the  incnmbents;  and  the  reason 
for  the  provision  in  section  149  tbat  the  chief 
of  police  shall  be  appointed  from  the  classi- 
fied list  of  such  department  Is  that  there  may 
not  be  any  doubt  of  the  legislative  Intent 
that  that  office  also  shall  be  under  the  merit 


system,  and  that  appointees'  thereto  other 
than  those  in  office  at  the  time  the  Code, 
takes  effect  shall  be  required  to  be  selected' 
by  examination.  That  section  provides  that 
the  police  department  shall  be  composed  of 
a  cliief  of  police  and  such  other  officers  as 
may  be  p^vlded  by  ordinance  of  council,  and 
it  well  might  b?  contended  that  it  was  not 
necessary  for  council  to  provide  by  ordi- 
nance for  the  office  of  chief  of  police,  that 
such  office  was  provided  for  by  the  statute 
itself,  and  that,  therefore,  tbat  office  would 
not  necessarily  come  under  the  merit  system. 
It  is  evident  that  the  classified  list  referred 
to  In  section  149  is  the  register  provided  for 
by  section  164.  This  conclnsion  finds  support 
also  in  the  wording  of  sections  148  and  150 
(page  70).  Those  sections  provide  that  In 
case  of  riot,  or  other  like  emergency,  the 
mayor  shall  have  power  to  appoint,  for  tem- 
porary service.  In  the  police  and  fire  depart- 
ments, respectively,  additional  patrolmen  and 
firemen,  who  need  not  be  in  the  classified 
list  of  such  departic^nt;  the  classified  list 
evidently  being  the  registry  of  those  who  had 
taken  the  examination,  for  It  would  be  ab- 
surd to  provide  that  In  an  emergency  the 
mayor  should  not  be  restricted  In  his  appoint- 
ments to  those  already  in  service. 
The  petition  is  dismissed. 

SPEAR,    C.    J.,    and    DAVIS,    SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur. 


(71  Ohio  St.  iD 
VILLAGE  OF  CANFIELD  ▼.  BROBST. 
(Supreme  Court  of  Ohio.     Nov.  1,  1904) 

lITTKICrPAI.  COBPORATION— VIOLATION  oy  OBDI- 

KANCE— CONVICTION  —  PETITION    FOB    WRIT 

or   EBBOB— DENIAL— BEVIEW    OF  OBDEB. 

1.  Wliere  one  who  has  been  tried  and  con- 
victed before  the  mayor  of  a  municipal  corpora- 
tion for  violation  of  an  ordinance  applies,  under 
section  1752,  Rev.  St.  1892,  to  the  court  of 
common  pleas^'  or  a  judge  thereof,  for  leave  to 
file  a  petition  in  error  to  review  the  proceedings 
and  judgment  of  the  mayor,  and  the  court  or 
judge  to  whom  the  application  is  made  refuses 
to  grant  leave  to  file  the  petition  in  error,  such 
refasal  is  not  reviewable  on  error  in  the  circuit 
court. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Mahoning  County. 

William  Brobst  was  convicted  of  violating 
an  ordinance  of  the  village  of  Canfleld.  From 
the  refusal  of  the  circuit  court  to  dismiss  a 
petition  in  error,  the  village  brings  error. 
Reversed. 

The  defendant  In  error,  William  Brobst, 
was  charged  by  affidavit  before  the  mayor 
of  the  village  of  Canfield,  in  this  state,  with 
keeping  a  place  where  intoxicating  liquors 
were  sold  at  retail  in  violation  of  an  ordi- 
nance of  said  village,  which  was  claimed  to 
be  authorized  by  section  4364-20,  Bates' 
Ann.  St.,  as  that  section  then  provided  be- 
fore its  amendment  by  the  Beal  law.  On 
the  8th  day  of  January,  1003,  he  was  tried 
and  convicted,  and  the  mayor  adjudged  him 
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to  pay  a  fine  of  $200  and  costs,  and  to  stand 
commttted  until  the  fine  and  costs  should 
be  paid.  A  bill  of  exceptions  was  taken 
and  allowed,  and  Brobst  applied  to  tbe  court 
of  common  pleas  for  leave  to  file  a  petition 
in  error  asking  a  reversal  of  tbe  proceedings 
and  Judgment  of  the  mayor.  The  appUoa- 
tion  was  beard  and  refused,  and  leave  to 
file  the  petition  in  error  was  not  obtained. 
Thereupon  Brobst  prosecuted  error  in  tb« 
circuit  court  to  reverse  the  decision  of  the 
court  of  common  pleas  refusing  leave  to  file 
the  petition  in  error.  The  village^  by  its 
counsel,  moved  the  circuit  court  to  dismiss 
the  petition  In  error  filed  therein,  because 
it  had  no  Jurisdiction  to  entertain  and  con- 
sider It,  but  tbe  motion  was  overruled,  and 
the  circuit  court  found  that  the  court  of 
oommon  pleas  erred  in  refusing  leave  to  file 
tlie  petition  in  error  In  that  court,  and  re- 
versed the  decision  refusing  such  leave,  and 
remanded  tbe  case  to  the  court  of  common 
pleas,  with  instructions  to  grant  leave  to  file 
the  petition  in  error.  The  village  duly  ex- 
cited, and  prosecutes  error  here  to  reverse 
the  Judgment  of  the  circuit  court 

C.  A.  Manchester  and  W.  B.  Wheeler,  for 
plaintur  In  error.  B.  N.  Brown,  for  defend- 
ant in  errot 

PRICE),  J.  (after  stating  the  facts).  The 
defendant  In  error  was  tried  before  the  may- 
or of  Canfleld  on  a  charge  of  violating  one 
of  the  ordinances  of  the  village,  and  on  con- 
viction was  adjudged  to  pay  a  substantial 
fine  and  the  costs  of  the  prosecution.  He 
took  a  bill  of  exceptions,  and  applied  to  the 
court  of  common  pleas  for  leave  to  file  a 
petition  in  error  In  that  court  to  obtain  a 
reversal  of  the  Judgment  of  the  mayor.  On 
consideration  of  the  petition  in  error  and 
bill  of  exceptions,  tbe  court  of  common  pleas 
refused  leave  to  file  the  petition  in  error. 
Is  such  refusal  reviewable  on  error  in  the 
circuit  court?  That  is  the  question  pre- 
sented to  us  by  the  record.  A  majority  of 
that  court  has  held  that  it  is  reviewable, 
and  its  published  opinion  is  found  in  24. Ohio 
O.  C.  555. 

In  the  absence  of  a  brief  for  defendant  in 
error,  we  have  examined  the  reasons  ad- 
vanced for  the  holding  made  by  tbe  majority, 
and  In  our  Judgment  they  are  not  sound. 
The  right  to  prosecute  error  to  a  Judgment 
of  a  court  is  purely  statutory,  and,  If  such 
remedy  Is  not  provided  by  statute,  none 
exists.  Moreover,  where  tbe  statute  provides 
the  right  of  review  on  error.  It  may  fix  such 
conditions  to  its  exercise  as  the  Legislature 
in  Its  wisdom  may  adopt  Tbe  Municipal 
Code  provides  for  trials  before  the  mayor, 
and  the  procedure  whereby  a  conviction  for 
violation  of  a  municipal  ordinance  may  be 
reviewed  In  a  higher  court  It  is  found  in 
ejection  1752,  Rev.  St  1S92,  as  follows: 
"•  •  *  A  conviction  under  an  ordinance 
of  any  municipal  corporation  may   be  re- 


viewed by  petition  in  error,  in  the  same  man- 
ner and  to  the  same  extent  as  was  hereto- 
fore permitted  on  writs  of  error  and  cer- 
tiorari, and  tJhe  Judgment  of  affirmance  or 
reversal  may  be  reviewed  in  the  same  man- 
ner; and  for  this  puri>ose  a  bill  of  excep- 
tloos  may  be  taken,  or  a  statement  of  facts 
embodied  in  the  record  on  the  application  of 
any  party;  but  no  such  petition  shall  be 
filed  except  on  leave  of  tbe  court  or  a  Judge 
thereof,  and  such  court  or  judge  has  power 
to  suspend  the  sentence,  as  in  criminal 
cases."  We  need  not  look  far  for  a  reason 
for  this  provision  of  our  Municipal  Code,  re- 
stricting the  right  to  file  petitions  in  error, 
and  which  does  not  exist  in  the  general 
practice  statutes  regulating  proceedings  in 
error.  Municipal  councils  are  authorized  to 
pass  ordinances  for  the  preservation  of  order 
and  tbe  protection  of  the  i>eople  within  their 
Jurtsdlctlon.  Ample  means  for  a  fair  trial 
of  one  who  is  charged  with  violating  an  or- 
dinance are  provided,  and  If  the  convicted 
party  feels  aggrieved  over  the  result  of  his 
trial  he  may  apply  to  the  court  of  common 
pleas,  or  a  Judge  thereof,  for  leave  to  file  a 
petition  in  error  to  review  the  proceedings 
and  Judgment  of  the  mayor.  If  the  court  or 
Judge  thereof,  presumed  to  be  learned  in  the 
law,  is  of  opinion  tliat  there  is  no  merit  in 
tbe  application,  leave  is  refused,  and  the  case 
does  not  reach  the  docket  of  that  court 

Evidently  the  Legislature  Intended  to  pro- 
vide a  summary  method  of  disposing  of  appli- 
cations which  exhibit  no  merit,  and  prevent 
the  accumulation  of  cases  in  the  common 
pleas,  some  tor  delay  merely,  perhaps,  or 
having  no  substantial  grounds  for  reversaL 
This  legislative  provision  is  made  special  for 
the  review  of  cases  of  conviction  for  violation 
of  ordinances  of  municipal  corporations,  and, 
according  to  well-settled  rules  of  construc- 
tion, should  and  does  prevail  over  the  general 
statutes  for  the  review  of  Judgments  of  in- 
ferior courts  of  tribunals.  These  general  pro- 
vlsiouB  seemingly  relied  upon  by  the  lower 
court  are  sections  7356  and  6709,  Rev.  St 
1892.  The  former  iwovldes  that  "In  any  crim- 
inal case,  including  a  conviction  for  a  viola- 
tion of  an  ordinance  of  a  municipal  cor- 
poration, the  judgment  or  final  order  of  a 
court  or  officer  Inferior  to  the  common  pleas 
court  may  be  reviewed  in  the  common  pleas 
court"  No  doubt  such  case  may  be  review- 
ed in  the  common  pleas  court  but  the  pro- 
vision does  not  pretend  to  modify  section 
1752,  which  prohibits  the  filing  of  a  petition 
in  error  in  that  court  to  review  a  conviction 
for  violation  of  an  ordinance  except  on  leave 
of  the  court  or  a  Judge  thereof.  The  com- 
mon pleas  may  acquire  and  have  jMlsdloUon 
In  such  case,  or  It  may  refuse  to  let  the  case 
be  filed.  The  power  to  review  Is  complete 
In  any  case  of  which  the  court  of  common 
pleas  acquires  Jurisdiction  according  to  the 
rule  prescribed  In  section  1752,  Rev.  St  1892. 
So  with  section  6709,  referred  to.  "A  Judg- 
ment rendered  or  final  order  made  by  any 
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court  ot  common  pleas,  or  a  Judge  thereof 
may  be  reveraed,  vacated  or  modified  by  tbe 
clrc^t  conrt  of  the  county  wherein  such  court 
■ot  common  pleas  is  located,  for  errors  appear- 
ing Bpon  the  record."  This  section,  oonfer- 
Ting  Jurisdiction  on  the  circuit  court,  as- 
sumes a  case  filed,  prosecuted,  and  disposed 
of  In  the  court  of  common  pleas,  or  before 
A  Judge  thereof,  where  the  errors.  If  any,  ap- 
pear of  record.  It  does  not  contemplate  a 
'Case  which  was  never  filed  in  the  conrt  of 
•common  pleas  for  want  of  leave  to  enter  that 
conrt,  of  whidi  no  record  is  required  to  be 
kept. 

It  may  be  urged  that.  It  the  foregoing  sec- 
tions do  not  cover  the  case,  authority  for  the 
holding  of  the  circuit  court  Is  found  in  sec- 
-tlon  6707,  Rev.  St.  1892,  which  provides:  "An 
■order  affecting  a  substantial  right  in  an  ac- 
<tion,  when  such  order  in  effect  determines  the 
:action  and  presents  a  Judgment,  and  an  or- 
ider  affecting  a  substantial  right  made  in  a 
special  proceeding,  *  *  *  is  a  final  order 
'Which  may  be  vacated,  modified,  or  reversed, 
na  provided  In  this  title."  It  will  not  be 
-claimed  that  the  refusal  of  leave  to  file  a 
petition  in  error  in  the  case  at  bar  is  an  order 
of  the  common  pleas  court  made  In  an  action, 
Ijecause  the  application  for  leave  was  not  an 
action,  and  the  refusal  of  leave  was  not  made 
In  any  action.  Was  such  refusal  "an  order 
affecting  a  substantial  right  made  In  a  spe- 
cial proceeding,"  under  section  6707,  Rev.  St., 
1892?  The  circuit  court  decided  in  the  af-' 
-firmative,  and  Justifies  Its  decision  on  that 
view  of  the  section.  But  Is  the  position 
sound  as  applied  to  this  case?  The  appll- 
•cation  for  leave  to  file  a  petition  In  error  can- 
not be  dignified  with  the  name  of  a  proceed- 
ing, special  or  otherwise.  The  term  "spe- 
■cial  proceeding"  is  sometimes  defined  as  a 
proceeding  in  a  court  which  was  not,  under 
the  common  law  and  equity  practice,  either 
an  action  at  law  or  a  suit  in  chancery.  The 
term  Is  used  In  code  states  In  contradistinc- 
tion to  "action."  Encyclopedia  of  Pleading 
-and  Practice,  vol.  1,  p.  112.  The  defendant 
in  error  sought  to  Institute  a  proceeding. 
He  could  do  so  only  upon  leave  of  the  com- 
mon pleas  court  or  ajudge  thereof.  The  ask- 
ing leave  is  not  a  special  proceeding,  and 
■does  not  become  such  until  the  door  of  the 
court  Is  opened  for  Its  entrance.  The  appli- 
cation may  be  made  to  a  Judge  of  the  court 
In  or  out  of  vacation.  It  is  not  entitled  to  a 
place  on  any  docket  until  the  leave  is  grant- 
ed. We  think  it  entirely  clear  that  such  ap- 
-pllcation  Is  not  a  special  proceeding,  but  a 
request  for  leave  to  file  a  proceeding  to  re- 
view the  Judgment  of  the  mayor. 

If  the  circuit  coiirt  is  right  in  its  Judgment, 
■the  bar  provided  by  section  1752,  Rev.  St. 
1892,  Is  useless,  and  its  repeal  should  be 
recommended,  because,  if  the  refusal  of 
leave  to  file  is  reviewable  in  the  circuit 
court.  It  would  be  as  well,  perhaps,  that  there 
T>e  no  restriction  on  the  remedy  of  prosecut- 
ing error  from  the  mayor's  court,  so  that  all 


ca«es  for  the  violation  of  mnntclpal  ordinan- 
ces may  be  filed  In  the  common  pleas  court 
without  let  or  hindrance.  But  we  are  con- 
vinced that  such  Is  not  the  policy  of  our 
law  upon  the  subject,  to  the  end  that  the ' 
punishment  of  offenders  against  municipal 
ordinances  may  be  summary,  and  that  some 
merit  In  tlie  errors  assigned  against  the  may- 
or must  be  shown  to  the  court  of  common 
pleas,  or  Judge  thereof,  before  a  case  for 
review  reaches  a  place  on  the  docket  of  that 
court;  and  It  was  entirely  competent  for 
the  Legislature  to  say,  as  we  think  It  has 
said,  that,  unless  leave  to  file  proceedings  In 
error  is  granted,  the  case  shall  end.  This 
construction  of  section  1762,  Rev.  St  1802, 
•*  as  adopted  In  Carroll  t.  O'Conner,  26  Ohio 
St.  617,  and  In  Rothwell  v.  Wlntersteln,  42 
Ohio  St.  249,  where  similar  provisions  were 
imder  consideration.  The  Judgment  of  the 
circuit  court  Is  reversed,  and  the  petition 
In  error  filed  In  the  circuit  court  is  dismissed. 
Judgment  reversed. 

SPEAR,  C.  J.,  and  DAVIS,  8HAUCK, 
GREW,  and  SUMMERS,  JJ.,  concur. 

an  N.  T.  408) 

PEOPLE  ▼.  SPENCER. 

(Court  of  Appeals  of  New  Tork.     Nov.  22, 

1904.) 

CBIMINAL    LAW— APPKAIt— BKVnw— -UOUICIDK— 
INSANITT  AS  A  DEFENSE— EVIDENCE. 

1.  On  trial  for  murder,  where  there  is  evi- 
dence of  Insanltjr,  and  the  jury  are  instructed 
that  the  prosecution  must  prove  defendant  sane 
when  he  committed  the  crime,  and  that  he  is 
entitled  to  the  benefit  of  any  reas<«able  doobt 
on  that  question,  a  verdict  convicting  defend- 
ant of  murder  In  the  first  degree,  where  there 
is  nothing  to  show  that  it  was  against  the 
weight  of  evidence,,  or  Caused  by  mietUke,  error, 
or  prejudice,  is  conclusive. 

2.  where  accused  defends  on  the  ground  of 
Insanity,  a  nonexpert  witness  may  be  examined 
as  to  facts  bearing  on  the  question  of  sanity, 
and  characterize  the  acts  which  he  testifies  to 
as  rational  or  irrational,  but  his  opinion  on 
the  ^neral  question  of  the  prisoners  mental 
condition  is  inadmissible. 

8.  Where  Uie  court,  after  excluding  ques- 
tions, recalls  the  witness,  and  gives  counsel  per- 
mission to  examine  him,  any  error  is  cured. 

4.  Under  Code  Cr.  Proc.  §  472,  providing  that 
sentence  must  be  at  least  two  days  after  the 
verdict,  if  the  court  intends  to  remain  in  ses- 
sion so  long,  or,  if  not.  as  remote  a  time  as  can 
reasonably  be  allowed,  the  defendant  may  be 
sentenced  on  the  same  day  verdict  la  received,  if 
the  court  does  not  intend  to  remain  in  session 
longer. 

Appeal  from  Court  of  Oeneral  Sessions, 
New  York  County. 

William  Spencer,  otherwise  called  William 
Rogers,  was  convicted  of  murder  In  the  first 
degree,  and  appeals.    Afilrmed. 

James  D.  McClelland,  for  appellant  Wil- 
liam Travers  Jerome,  DIst  Atty.  (Howard 
S.  Gans,  of  counsel),  for  the  People. 

MARTIN,  J.  The  Indictment  charges  that 
on  the  15th  day  of  June,  1903,  the  defend- 

Y  2.  8«a  Criminal  Law,  vol.  U,  Cent.  Dig.  {  1046. 
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ant,  with  malice  aforethought,  shot  and  kill- 
ed one  Charles  S.  McFarlane.  The  proof 
discloses  that  on  that  day  the  defendant  shot 
and  killed  McFarlane.  The  shooting  occur- 
red In  the  corridors  of  the  Criminal  Court 
building  In  the  city  of  New  York,  where  the 
decedent  and  another  had  appeared  on  that 
day  for  the  purpose  of  prosecuting  the  de- 
fendant tvon  the  charge  of  violating  the 
policy  law.  This  charge  was  preferred  by 
the  decedent;  who  was  an  agent  of  the  Antl- 
Follcy  Society,  and  It  was  to  htm  that  the 
defendant  attributed  all  his  troubles  In  that 
respect  He  came  to  the  building  knowing 
that  the  decedent  was  expected  at  that  time. 
He  was  armed,  although  It  was  not  his  dally 
custom  to  carry  a  revolver,  but  he  carried 
one  occasionally.  He  waited  In  the  corridor, 
watching  for  the  arrival  of  McFarlane, 
against  whom  he  had  made  threats  of  vio- 
lence. When  he  discovered  the  decedent,  he 
approached  him  deliberately,  waited  until  he 
was  within  a  few  feet  of  htm,  and  then  shot 
and  killed  him.  After  a  scuffle  with  an- 
other agent  of  the  society,  whom  he  also 
shot,  he  followed  the  decedent  and  shot  him 
twice  more,  inflicting  a  second  wound, 
which,  like  the  first  was  sufficient  to  cause 
death.  After  the  shooting,  when  interrogat- 
ed by  the  officers,  he  was  calm.  Inquired 
about  the  liability  of  his  bondsman  by  rea- 
son of  his  nonappearance  at  the  trial  of  the 
policy  prosecution,  and  suggested  that  the 
shooting  was  In  self-defense.  He  expressed 
regret  that  he  had  shot  Bray,  the  other  agent 
of  the  society,  and  asserted  that  McFarlane 
was  the  only  one  he  intended  to  do  harm. 
He  also  claimed  that  McFarlane  had  been 
hounding  him,  that  he  was  not  "chicken- 
hearted,"  and  that  be  "would  Just  as  soon 
go  to  the  chair  for  something  as  to  the  Jail 
for  nothing."  These  facts  were  undented, 
ind  no  question  was  raised  upon  the  trial 
^a  to  the  killing  of  the  decedent  or  the  suf- 
ficiency of  the  evidence  upon  the  question 
of  Intent  deliberation,  and  premeditation. 
The  sole  defense  Interposed  was  that  of  in- 
«anity,  and  proof  was  introduced  upon  the 
trial  tending  to  show  that  the  defendant 
was  a  paretic  and  Insane  when  the  homicide 
was  committed.  To  support  that  defense 
the  defendant  called  several  lay  witnesses 
with  whom  he  was  acquainted,  who  testi- 
fied to  facts  tending  to  establish  that  de- 
fense. In  addition,  several  medical  experts 
were  called,  who  gave  evidence  in  reply  to 
hypothetical  questions  which  assumed  cer- 
tain facts;  among  others,  that  there  was 
evidence  of  the  defendant's  having  had  epi- 
lepsy, and  that  he  was  in  the  Initial  stages 
of  paresis.  In  answer  to  such  hypothetical 
questions  the  expert  witnesses  gave  the  opin- 
ion that  the  defendant  was  insane,  and  Ir- 
responsible for  his  acts  in  killing  the  dece- 
dent Upon  the  other  hand,  there  was  proof 
by  the  prosecution  as  to  the  defendant's 
conduct  and  the  various  acts  performed  by 
him,  together  with  the  testimony  of  two  ex- 


perts, who  gave  the  opinion  that  be  wai 
sane  at  the  time  of  the  commission  of  the 
offense.  Thus  the  evidence  presented  a  ques- 
tion of  fact  which  was  practically  the  onl; 
question  in  the  case,  and  was  whether  tlw 
defendant  was  sane  at  the  time  of  the  hom- 
icide. That  question  was  submitted  to  the 
Jury  In  a  charge  which  was  at  least  fair  to 
the  defendant  and  the  Jury  found  a  verdict 
against  him.  Although  It  is  true  that  the 
law  presumes  every  individual  to  be  sane, 
and  upon  this  presumption  the  prosecution 
may  rest  without  proof,  yet  in  a  case  where 
the  defense  is  insanity,  while  the  prisoner  Is 
required  to  establish  it  still,  if  there  is  evi- 
dence tending  to  prove  that  defense,  the  geo- 
eral  question  is  presented  whether  the  crime 
was  committed  by  a  person  responsible  for 
bis  acts,  and  upon  that  question  the  affirma- 
tive is  with  the  iteople.  Brotherton  v.  Peo- 
ple, 76  N.  Y,  159;  People  v.  Tobln,  176  N.  T. 
278,  285,  68  N.  E.  359.  The  learned  recorder 
so  instructed  the  Jury,  and  also  charged  that 
if  there  was  any  reasonable  doubt  upon  that 
question,  the  benefit  of  it  was  to  be  given 
to  the  defendant  and  they  were  to  acquit 
him  upon  that  ground.  Manifestly,  whether 
the  defendant  was,  at  the  time  of  the  hom- 
icide, sane  or  Insane,  was  a  question  of  fact 
for  the  Jury.  "On  the  review  of  a  convic- 
tion of  murder  in  the  first  degree,  where  the 
defense  of  insanity  was  interposed,  the  ver- 
dict will  be  regarded  as  conclusive  upon 
that  Issue,  in  the  absence  of  such  elements 
in  the  case  as  show  that  the  verdict  was 
against  the  weight  of  evidence,  or  that  It 
was  Influenced  by  some  mistake,  error,  or 
prejudice."  People  v.  Hoch,  150  N.  Y.  291, 
44  N.  E3.  976;  People  v.  Taylor,  138  N.  I. 
398,  34  N.  E.  275;  People  v.  Sutherland,  154 
N.  Y.  345,  48  N.  B.  518;  People  v.  Kennedy. 
159  N.  y.  846,  852,  54  N.  B.  51,  70  Am.  St 
ttep.  557.  Therefore,  under  the  doctrine  of 
these  authorities,  as  there  is  no  sufficient 
ground  to  hold  that  the  verdict  was  against 
the  weight  of  evidence,  or  that  it  was  in- 
fluenced by  mistake,  error,  or  prejudice,  It 
must  be  treated  as  final  and  conclusive  upon 
that  issue. 

The  appellant  also  Claims  that  the  court 
erred  In  excluding  questions  put  to  the  wit- 
ness Hattle  Ross  by  his  counsel.  The  follow- 
ing questions  were  asked  the  witness:  "Q. 
Miss  Ross,  how  did  the  defendant's  conduct 
Impress  you  that  day?"  Objected  to,  and 
objection  sustained.  "Q.  State  whether  or 
not  his  manner  and  his  speech,  and  the  way 
he  displayed  himself  to  you  In  words  and 
acts,  was  that  of  a  rational  human  being 
or  not"  This  was  also  objected  to  on  the 
ground  that  no  foundation  had  been  laid,  and 
the  objection  was  sustained.  The  counsel 
then  asked:  "Q.  Did  he  Impress  you.  Miss 
Ross,  as  being  a  rational  or  Irrational  per- 
son?" That  was  likewise  objected  to  and 
excluded.  The  rule  as  to  the  examination 
of  a  lay  witness  is  that  he  may  be  ezamin 
cd  as  to  facts  within  his  own  knowledge 
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lieariog  upon  the  question  of  sanity,  and 
may  tben  be  permitted  to  cbaracterize  the 
acts  of  which  he  testlfles  as  rational  or  irra- 
tional. He  may  not,  however,  express  an 
opinion  upon  the  general  question  whether 
the  nolnd  of  the  individual  was  sound  or 
unsound.  The  opinion  of  witnesses  who  are 
not  experts  on  the  general  question  of  the 
state  of  a  prisoner's  mind  and  his  mental 
condition  is  inadmissible.  Accordingly, 
where  a  nonexpert  was  asked,  "From  what 
you  saw  of  him  that  night,  what  impression 
did  his  words  and  acts  make  upon  your 
mind?  What  impression  as  to  his  condition 
of  mind  did  bis  conduct  and  acts  and  words' 
make  upon  you  at  the  time?"  these  questions 
were  held  to  be  improper  and  Inadmissible, 
and  that  such  evidence  was  properly  exclud- 
ed. Real  V.  People,  42  N.  Y.  270;  People  v. 
Strait,  i48  N.  y.  568,  42  N.  E.  1045.  Thus 
It  is  seen  that  the  questions  asked  the  wit- 
ness Ross  were  not  within  the  rule  permit- 
ting a  lay  witness  to  testify  as  to  acts  of  the 
prisoner  and  to  give  an  impression  as  to 
whether  such  acts  were  rational  or  Irration- 
al, but  related  to  the  defendant's  condition 
of  mind,  the  witness  being,  in  effect,  asked 
to  state  whether  his  words  and  acts  were 
those  of  a  rational  human  being,  and  wheth- 
er be  Impressed  the  witness  as  being  a  ra- 
tional or  Irrational  person.  Clearly,  that  evi- 
dence was  Inadmissible.  But  there  Is  an- 
other answer  to  this  ruling,  which  is,  that 
the  court  subsequently  called  Miss  Ross  to 
the  stand,  and  stated  to  the  counsel  for  the 
defendant  that  be  might  examine  her  as 
to  the  matters  contained  In  the  questions 
which  were  excluded.  This  the  counsel  for 
the  defendant  declined  to  da  We  {ire  of 
the  opinion  not  only  that  the  questions  ask- 
ed by  the  defendant's  counsel  were  properly 
rejected,  but,  when  the  court  gave  him  an 
opportunity  to  ask  the  witness  those  ques- 
tions, which  was  declined,  if  there  were  er- 
ror In  the  ruling,  it  was  thereby  eliminated. 
The  appellant  also  claims  that  the  court 
en-ed  in  asking  Dr.  Van  Glesen  a  question 
based  upon  the  evidence  of  another  witness 
as  testing  the  opinion  of  the  doctor  as  to 
the  defendant's  insanity.  The  court  stated 
the  evi/lence  of  such  other  witness,  which 
was  to  the  effect  that  he  (the  witness)  asked 
the  defendant  why  he  shot  McFarlane:  that 
be  hesitated  for  a  moment,  and  then  said  that 
McFarlane  had  been  hounding  blm,  that  he 
arrested  him  about  seven  weeks  prior,  and 
that  he  had  been  hounding  him  ever  since; 
that  he  said  he  had  shot  McFarlane  because 
be  bad  been  hounding  him;  that  he  was  no 
chicken-hearted  nigger;  that  he  would  Just 
IS  soon  go  to  the  electric  chair  for  some- 
thing as  to  go  to  Jail  for  nothing.  The  ques- 
tion asked  was  whether,  "Assuming  that  to 
t»  true,  can  yon  state,  in  your  opinion,  If 
that  answer  by  the  defendant  did  not  show 
a  cognition  on  bis  part  that  he  bad  com- 
mitted 8  wrong  in  shooting  McFarlane?" 
To  that  the  doctor  answered  he  did  not  think 


It  necessarily  showed  that  he  was  aware  that 
he  was  committing  a  wrong  when  he  shot 
McFarlane.  The  court  tben  said:  "That  is 
not  my  question,  doctor.  That  is  not  an  an- 
swer to  my  question,  doctor."  The  witness 
then  said,  "May  I  have  the  question  repeat- 
ed?" It  was  repeated  by  the  stenographer, 
and  the  witness  answered:  "I  don't  think  it 
does,  at  the  time.  He  may  have  such  a 
cognition  afterwards."  The  court  again  re- 
pealed that  it  meant  at  the  time  be  made  tlie 
answer.  The  attorney  for  the  defendant  ask- 
ed the  court  to  take  the  duration  of  time  in- 
to consideration  after  the  shooting,  to  which 
the  court  replied,  "No;  I  will  simply  confine 
myself  to  my  question  now."  The  question 
was  tben  repeated  as  follows:  "At  the  time 
tliat  the  statement  was  made  to  Roundsman 
Kelleher,  according  to  the  witness,  assum- 
ing the  statement  of  the  witness,  which  has 
been  read  to  you,  to  be  true,  did  that  an- 
swer or  statement  indicate  a  cognition,  at 
the  time,  on  his  part,  that  he  had  committed 
a  wrong  when  he  shot  McFarlane?"  The 
witness  then  said:  "Did  your  honor  say  In- 
dicate'? The  Court:  Indicate  or  manifest. 
A.  It  indicates;  yes.  Q.  It  does  Indicate  it? 
A.  Yes,  sir."  The  defendant  then  took  an 
exception  to  the  court's  question  upon  the 
ground  it  did  not  cover  particularly  the  state 
of  facts  that  the  record  presented,  because 
there  was  an  Interval  between  the  shooting. 
To  this  the  court  replied:  "No,  that  will  do. 
There  was  no  objection  made  to  the  question 
or  exception  taken,  but  you  may  have  an  ex- 
ception now."  The  counsel  for  the  defend- 
ant then  asked  leave  to  recall  Dr.  Van  Oiea- 
en,  which  the  court  refused,  to  which  an  ex- 
ception was  taken.  But  it  appears,  however, 
that  Dr.  Van  Glesen  was  Immediately  re- 
called, and  the  defendant's  counsel  sought  to 
further  question  him,  which  the  court  de- 
clined to  permit;  but  subsequently  he  was 
again  recalled,  and  tiie  defendant  was  i>ep- 
mltted  to  put  the  question  which  he  desired 
to  ask,  and  which  the  court  at  first  declined 
to  permit  The  stenographer  then  repeated 
the  question  in  full,  when  the  defendant's 
counsel  said:  "Now,  what  did  you  under- 
stand to  be  the  meaning  of  tliat  word  'Cogni- 
tion' In  that  connection?  A.  To  have  cogni- 
tion of  a  thing  is  to  have  knowledge  and  con- 
sciousness of  it  Q.  But  In  that  answer  did 
yon  mean  to  have  the  court  and  Jury  under- 
stand that  that  extended  to  the  operation  of 
the  act  Itself— -of  the  killing  and  the  shoot- 
ing?" That  was  objected  to  as  unintelligi- 
ble, and  'the  objection  was  sustained.  The 
court  then  inquired  if  that  was  all  from  the 
witness,  and  the  defendant's  counsel  replied 
It  was. 

It  seems  quite  apparent  that  the  question 
by  the  defendant's  counsel  was  not  as  intel- 
ligible as  it  should  have  been.  It  is  some- 
what difficult  to  understand  the  purport  of 
the  last  question,  and  when  the  court  exclud- 
ed the  evidence  upon  the  ground  that  It  was 
unintelligible  it  seems  quite  manifest  that 
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the  defendant* B  counsel  was  more  anxlona  for 
an  exception  than  to  state  the  question  so 
that  It  Bbould  be  understood  by  the  court  and 
counsel.  We  find  In  this  ruling  no  error 
which  affected  the  substantial  rights  of  the 
defendant,  or  that  would  justify  an  Interfere 
ence  with  the  Judgment  upon  that  ground. 

The  defendant  also  claims  that  the  verdict 
was  against  the  evidence,  and  that  Justice  re- 
quires a  new  trial.  We  are  of  the  opinion 
that  under  the  evidence  the  Issue  Involved 
only  a  question  of  fact  for  the  Jury;  that  Its 
determination  was  final;  and -that  nothing 
ai^iears  upon  the  record  which  would  justify 
this  court  In  concluding  that  the  verdict  was 
against  the  evidence,  or  that  Justice  required 
a  new  triaL 

Anotl^r  contention  by  the  def  aidant  is  that 
the  conduct  of  the  district  attorney  was  of 
anch  a  character  as  to  require  the  granting 
of  a  new  trial.  We  have  examined  the  rec 
ord  In  vain  to  find  any  evidence  of  such  ac- 
tion upon  his  part  as  wonld  Justify  the  grant- 
ing of  a  new  trial  upon  that  ground,  as  there 
is  nothing  to  show  that  the  case  falls  within 
the  principle  of  People  v.  Mull,  167  N.  Y. 
247,  60  N.  E.  629,  or  any  of  the  cases  cited, 
as  bearing  upon  that  question.         ■  , 

Again,  the  defendant  claims  that  the  Judg- 
ment should  be  reversed  for  the  reason  that 
he  was  sentenced  on  the  same  day  that  the 
Jury  found  Its  verdict,  and  was  not  given  the 
two  days  provided  for  by  section  472  of  the 
Code  of  Criminal  Procedure.  That  section 
provides  that  the  time  appointed  for  pro- 
nouncing judgment  "must  be  at  least  two 
days  after  the  verdict,  if  the  court  Intend  to 
remain  In  session  so  long,  or,  if  not,  as  re- 
mote a  time  as  can  reasonably  be  allowed." 
It  appears  that  this  was  the  last  case  tried 
at  the  term  held  for  June,  1903,  which  had 
extended  Into  the  month  of  July,  and  that 
the  court  was  not  to  remain  longer  In  ses- 
sion. Hence,  under  the  provisions  of  that 
section.  It  is  apparent  that  the  court  had  the 
right  to  sentence  the  defendant  at  once,  with- 
out continuing  its  session  for  any  longer  time. 
In  view  of  the  fact  that  the  court  was  about 
to  end.  Moreover,  It  Is  to  be  observed  that 
there  was  no  necessity  for  making  a  motion 
for  a  new  trial  before  Judgment  was  pro- 
nounced, as  this  was  a  case  in  which  the 
Judgment  was  of  death,  and  the  motion  for 
a  new  trial  could  be  made  at  any  time  before 
the  defendant's  execution.  Section  466,  Code 
Cr.  Proc. 

The  defendant  also  claims  that  .the  court 
erred  in  permitting  the  witness  Hattle  Ross 
to  be  recalled  during  the  examination  of  Dr. 
Prout  who  was  required  to  stand  aside  until 
such  examination  was  had,  provided  the  de- 
fendant should  conclude  to  examine  her.  ft 
is  obvious  that  the  question  of  the  order  of 
proof  and  the  order  in  which  the  witnesses 
shonld  be  called,  as  well  as  the  right  to  re- 
quire the  witness  Prout  to  stand  aside  nnlil 
the  evidence  of  Miss  Ross  should  be  taken, 


was  within  the  discretion  of  the  court,  and 
not  the  subject  of  review  here. 

Having  reviewed  all  the  questions  present- 
ed by  the  defendant  upon  this  appeal,  and 
having  found  none  which  would  Jnatify  this 
court  In  disturbing  the  verdict  of  the  jury  or 
the  Judgment  appealed  from,  it  fbllows  that 
the  Judgment  of  conviction  moat  be  afflrmtd 

CULLEN,  C.  J.,  and  GRAT,  (yBBIEX, 
BARTLETT,  and  WERNER,  JJ.,  ooncnr. 
VANN,  J.,  not  voting. 

Judgment  of  conviction  affirmed. 


an  N.  T.  an 
I'EOPLB  ez  reL  OOSSBT  v.  OBODT,  Camp- 
trolier. 

(Court  of  Appeals  of  New  Tork.    Nov.  28^ 
1904.) 

KASTBB  ANO    SBBVART  —  BIOHT-HOtTB  UW  — 
PUBLtO    OONTBACTS— CORSTITCmORAIi  LAW. 

1.  Laws  1897,  p.  462,  e.  415,  S  S,  as  amende 
by  Laws  1899,  p.  1172,  c.  S67,  known  as  tlie 
"Labor  Law,"  llmitiDS  the  hours  of  labor  of 
employte  of  independent  contractors  for  public 
works  to  not  more  than  eight  hours  in  anj 
calendar  day,  except  in  cases  of  emergency  cant- 
ed by  fire,  flood,  or  danger  to  life  or  propertj, 
is  unconstitutional,  as  in  violation  of  the  state 
Constitution  as  to  the  rights  of  municipal  oor- 
porations. 

2.  Where  a  municipal  contractor  has  con- 
structed and  delivered  certain  scows  to  the  city 
of  New  York  nnder  his  contract,  and  tbey  bsTe 
been  accepted  by  the  city,  and  he  has  received 
proper  certificates,  he  may  compel  the  pajmeot 
of  the  amoont  due  by  mandamus,  though  he  has 
failed  to  comply  with  the  stipulation  of  the 
contract  to  comply  with  provisions  of  Laws 
1897,  p.  462,  c.  415,  (  3,  as  amended  by  Laws 
1899,  p.  1172,  c  567,  known  as  the  "Labor 
Law,"  in  relation  to  employment  of  serranti 
for  more  than  eight  hours  per  day,  sudi  pn^ 
vision  of  the  law  being  unconstitutional. 

Haight,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di> 
vision.  First  Department 

Action  by  the  people,  on  the  relation  (tf 
Harry  Coasey,  for  writ  of  mandamus  against 
Edward  M.  Grout,  comptroller  of  the  city  of 
New  York.  From  an  order  of  the  Appellate 
Division  (89  N.  Y.  Supp.  1113)  afiElrmlng  an 
order  of  the  Special  Term  denying  a  raotioo 
for  peremptory  mandamus,  relator  appeals. 
Reversed. 

L.  Lafiin  Kellogg  and  Alfred  O.  PetM,  fot 
appellant  John  J.  Delany,  Corp.  Oonnsel 
(Theodore  Connoly  and  Terence  Farley,  ot 
counsel),  for  lespoudmt 

ODLLBN,  C.  J.  In  October,  1908,  the  re- 
lator entered  Idto  a  contract  with  the  dtj 
of  New  York  by  the  commissioner  ct  street 
cleaning  whereby  he  agreed  to  construct  and 
deliver  to  the  dty  10  scows  for  the  sam  of 
$5,225  each.  By  his  contract  the  relator 
agreed  to  comply  with  the  provisions  of  chap- 
ter 415,  p.  461,  of  the  I^ws  of  1897,  as 
amended,  known  as  the  "Labor  Law,"  t» 
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far  as  tbey  were  constitutional  and  appll* 
cable  thereto,  and  that  no  laborer,  workman, 
or  mechanic  shoald  be  required  to  work 
more  than  eight  hours  In  any  one  calendar 
day  except  In  the  case  of  extraordinary 
emergency.  The  relator  was  to  be  paid  from 
time  to  time  In  Installments  as  the  work  pro- 
gressed. Under  this  contract  be  constructed 
and  delivered  six  scows  to  the  dty  authori- 
ties, which  have  been  accepted  and  retained 
by  those  officers,  and  he  received  proper  cer- 
tificates establishing  the  x>erformance  of  bla 
woi*.  The  respondent  the  comptroller  of 
the  city,  resisted  payment  of  relator's  claim 
on  the  sole  ground  that  the  relator  bad  per- 
mitted his  workmen  to  work  for  more  than 
eight  hours  a  day  in  the  absence  of  any  ex- 
traordinary emergency.  An  application  for 
a  writ  of  mandamus  to  compel  the  comptrol- 
ler to  pay  the  relator  for  the  scows  delivered 
was  denied  by  Special  Term,  as  stated  In  the 
order,  "on  a  question  of  law  only,  viz.,  that 
the  presumption  is  In  favor  of  the  constitu- 
tionality of  the  elght-bour  provision  of  the 
labor  law  referred  to  in  the  motion  papers 
herein,  and  not  in  the  exercise  of  the  dlBcr^ 
tlon  of  this  court"  This  order  was  affirmed 
by  the  Appellate  Division  by  a  divided  court 
As  the  writ  was  not  denied  in  the  exercise 
of  discretion,  the  order  Is  api)ealable  to  this 
court 

The  validity  of  the  so-called  labor  legisla- 
tion recently  enacted  In  many  of  the  states 
has  b«en  the  subject  of  much  litigation  and 
controversy  both  In  the  state  and  In  the  fed- 
eral courts.  In  this  court  there  have  Iseen 
radical  dlffwences  of  opinion  among  its  mem- 
bers on  the  questions  presented  by  such 
statutes.  Several  cases  have  been  presented 
to  and  decided  by  the  court  In  those  cases 
are  to  be  found  exhaustive  discussions  of 
the  questions  involved,  and  the  opinions  there 
delivered  show  that  the  members  of  the  court 
approached  the  examination  of  the  subject 
from  very  divergent  points  of  view.  While, 
as  I  shall  show  hereafter,  there  Is  no  incon- 
sistency In  the  several  decisions  made  by 
us,  so  far  as  the  propositions  actually  de- 
termined are  concerned,  it  may  be  franltly 
admitted  that  In  the  arguments  used  to  sus- 
tain the  conclusion  reached  there  are  at  times 
found  in  the  opinion  in  one  case  dicta  In  con- 
flict with  that  found  in  the  opinion  In  ai>- 
other.  None  of  these  conflicting  propositions, 
however,  was  necessary  to  the  determination 
of  the  particular  case  in  which  It  was  as- 
serted. As  these  cases  have  been  so  recently 
before  the  court  It  seems  to  me  that  no  good 
purpose  would  be  subserved  by  now  reopen- 
ing the  whole  discussion  of  the  subject  nor 
does  there  appear  much  prospect  that  by 
such  action  we  would  finally  reach  harmony 
among  ourselves.  I  think  the  wise  course  Is 
to  adhere  strictly  to  the  decisions  actually 
made  by  the  court  without  further  examina- 
tion of  the  general  questions  involved,  and 
regardless  of  the  individual  opinions  of  our 
n  N.B.— 80 


several  members.  In  this  spirit  I  dull  ap- 
proach the  question  now  before  us. 

The  earliest  case  imder  the  labor  la^v 
which  came  before  us  was  that  of  People  ex 
rel.  Rodgers  v.  Coler,  166  N.  Y.  1,  59  N.  B.  716, 
52  L.  R.  A.  814,  82  Am.  St  Rep.  605.  That 
was  an  application  by  a  contractor  with  the 
'city  to  compel  the  payment  of  bis  claim.  It 
was  resisted  on  the  ground  that  the  con- 
tractor had  failed  to  comply  with  the  labor 
law  BO  far  as  It  required  payment  by  him 
to  bis  employes  of  the  prevailing  rate  of 
wages.  It  was  held  that  the  labor  law,  so 
far  as  It  required  that  in  contracts  with  th^ 
mTmldpallty  the  contractor  should  agree  to 
pay  his  employes  the  prevailing  rate  of 
wages,  was  unconstitutional  and  void,  and 
that  the  contractor  was  entitled  to  pay- 
ment though  he  had  failed  to  comply  with 
that  provision.  That  case  differs  from  the 
one  now  before  u6  in  but  one  respect  There 
the  contractor  had  failed  to  pay  the  pre- 
vailing rate  of  wages;  here  the  contractor 
permitted  dally  labor  in  excess  of  eight 
hours.  This  difference  in  circumstances 
would  not  Justify  a  distinction  In  principle, 
and  therefore  the  decision  in  the  Rodgers 
Case  must  control  the  disposition  of  the  pres- 
ent case,  unless  the  Rodgers  Case  has  been 
overthrown  by  the  subsequent  cases  in  this 
court  or  In  the  Supreme  Court  of  the  Unit- 
ed States. 

In  this  connection  It  Is  necessary  to  refer 
to  only  three  of  the  cases  cited  by  the  counsel 
for  the  respective  parties.  The  first  is  that 
of  People  V.  Orange  County  Road  Construc- 
tion Company,  176  N.  Y.  84,  67  N.  E.  129,  65 
L.  R.  A.  S3.  That  case  has  In  reality  no 
bearing  on  the  question  now  before  us.  Sec- 
tion S84h  of  the  Penal  Code  made  any  one 
contracting  with  the  state  or  a  municipality, 
who  should  require  more  than  eight  hours' 
work  of  an  employfi,  guilty  of  a  misdemeanor, 
and  punishable  by  a  fine.  As  is  pointed  out 
In  the  opinion  rendered  in  the  case,  the  stat- 
ute did  not  assume  to  punish  a  conlxactor  for 
violating  his  contract,  but  for  doing  the  pro- 
hibited act;  1.  &,  requiring  more  than  eight 
hours'  labor  from  an  employe,  regardless  of 
whether  or  not  he  had  agreed  by  his  contract 
not  to  require  such  a  term  of  labor,  and  even 
though  his  contract  might  have  been  made 
years  before  there  was  any  legislation  on 
the  subject  It  was  held  that  this  penal  en- 
actment could  not  be  sustained  as  a  police 
or  health  regulation,  because  of  the  arbitra- 
ry distinction  drawn  between  workmen  em- 
ployed on  a  state  or  municipal  work  and 
those  performing  similar  labor  under  other 
contracts.  The  question  of  the  effect  of  a 
violation  of  a  provision  of  the  contract  not 
to  employ  workmen  for  more  than  eight 
hours  was  not  Involved  In  the  case  nor 
passed  on  by  the  court 

The  next  case  to  be  considered  Is  Atkin  v. 
Kansas,  191  V.  8.  207,  24  Sup.  Ct  124.  48 
L.  Ed.  148.    There  a  statute  of  Kansas  eu- 
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acted  that  any  one  who,  having  thereafter 
contracted  with  the  state  or  a  municipality 
for  the  performance  of  a  public  work,  should 
require  or  permit  any  workman  to  work 
thereon  more  than  eight  hours  In  a  day, 
should  be  punishable  by  flne  and  imprison- 
ment. The  relator  was  convicted  and  pxatr 
Ished  under  this  statute.  His  conviction  was* 
upheld  by  the  Supreme  Oourt  of  the  state  of 
Kansas  (67  Pac.  519,  94  Am.  St  Rep.  343), 
and  the  case  was  taken  to  the  Supreme  Court 
of  the  United  States  by  a  writ  of  error.  As 
the  case  came  from  the  state  court,  the  only 
question  cognizable  by  the  Supreme  Court 
of  the  United  States  was  whether  the  legis- 
lation of  Kansas  was  in  conflict  with  the 
federal  Constitution.  The  question  whether 
the  legislation  was  in  conflict  with  the  Con- 
stitution of  Kansas  was  not  before  the  feder- 
al court,  nor  did  that  court  have  any  Juris- 
diction to  pass  upon  it.  The  Supreme  Court 
sustained  the  conviction.  It  held  substan- 
tially two  propositions:  First,  that,  so  far  as 
the  federal  Constitution  was  concerned,  a 
municipality  is  a  mere  agency  of  the  state, 
and  subject  to  the  absolute  control  of  the 
I.«gislature;  second,  that  the  constitutional 
liberty  of  the  contractor  was  not  violated, 
because  he  liad  no  right  to  contract  with  the 
state  or  municipality  except  on  such  terms  as 
the  Legislature  might  prescribe.  This  case 
doubtless  disposes  of  ail  claim  that  labor 
legislation  of  the  kind  now  before  us  is  in 
contravention  of  the  Constitution  of  the 
United  States,  but  it  does  not  necessarily 
impair  the  authority  of  the  decision  in  the 
Rodgers  Case,  though  it  does  affect  part  of 
the  reasoning  by  which  the  conclusion  in  that 
case  was  reached.  The  prevailing  opinion  In 
the  Bodgers  Case  proceeded  on  two  grounds: 
(1)  That  the  labor  law  Invaded  the  consti- 
tutional rights  of  the  municipality;  (2)  that 
it  Invaded  the  constitutional  rights  of  the 
contractor  by  depriving  him  of  his  liberty 
to  contract  with  his  employ6s  and  in  con- 
fiscating the  stipulated  price  for  his  work  in 
case  be  failed  to  comply  with  its  provisions. 
The  second  ground — the  supposed  invasion 
of  the  rights  of  the  contractor — is  entirely 
swept  away  by  the  decision  in  the  Atkin 
Case,  because,  as  pointed  out  by  the  Su- 
preme Court  of  the  United  States,  no  man 
has  any  right  to  contract  with  the  public, 
iiny  more  than  with  an  individual,  except  on 
such  terms  and  conditions  as  the  state 
chooses  to  prescribe;  and,  so  far  as  the  con- 
fiscation of  his  property,  the  contract  price. 
Is  concerned,  he  never  acquires  any  right 
to  such  payment  except  on  the  performance 
of  the  terms  of  his  contract.  The  first 
ground  of  the  decision  in  the  Rodgers  Case — 
that  the  labor  law  was  an  unconstitutional 
violation  of  the  city's  rights  and  powers — ^is 
not,  however,  determined  by  the  Atkin  Case. 
Though  a  municipality  has  no  rights,  as 
against  the  state,  protected  by  the  federal 
Constitution,  its  relation  to  the  state  gov- 
ernment and  the  extcx..  of  the  power  of  the 


Legislature  to  control  It  are  to  be  determined 
exclusively  by  the  provisions  of  the  state 
Constitution,  which  may  bestow  upon  a  mu- 
nicipality such  degree  of  autonomy  as  the 
people  see  fit  Hence,  so  far  as  the  decision 
in  the  Rodgers  Cas^  rests  on  this  ground,  it 
Is  in  no  way  Impaired  by  the  Atkin  Case. 

The  last  case  we  considered  is  tliat  of 
Ryan  v.  City  of  New  York,  177  N.  Y.  271, 
69  N.  E.  599.  That  case  arose  under  the  la- 
bor law,  the  plaintiff,  an  employs  of  the  city, 
suing  for  the  difference  between  the  wages 
actually  paid  him  by  the  city  and  the  pre- 
vailing rate  of  such  wages.  It  was  there 
held  by  a  majority  of  the  court  that  the  di- 
rection of  the  labor  law  that  the  city  should 
pay  its  employes  the  prevailing  rate  of  wages 
was  constitutional,  and  imposed  upon  the 
city  officers  the  duty  of  fixing  wages  at  the 
prevailing  rate,  but  that  the  acceptance  by 
the  employe  of  a  different  rate,  and  bis  con- 
tinuance In  the  employment  of  the  city  at 
such  rate,  constituted  a  waiver  of  all  claim 
on  his  part  toe  greater  compensation.  The 
prevailing  opinion  in  that  case  was  written 
by  the  late  chief  Judge  of  this  court,  who 
pointed  out  that  there  was  no  inconsistency 
between  the  disposition  of  that  case  and  that 
of  the  Rodgers  Case,  whatever  conflict  there 
might  be  between  some  of  the  arguments  in 
the  two  cases.  The  distinction  between  the 
cases,  already  foreshadowed  in  the  concur- 
ring opinion  of  Landon,  J.,  in  the  Rodgers 
Case,  in  this:  Where  the  municipality  lets 
work  by  contract,  it  is  Interested  only  in  the 
result  obtained,  and,  if  that  result  complies 
with  the  requirements  of  the  contract  it  is 
immaterial  to  the  city  what  the  contractor's 
employes  may  have  been  paid,  or  how  long 
they  may  have  worked.  But  where  the  mu- 
nicipality Itself  undertakes  the  construction 
of  a  public  work,  there  it  assumes  the  risk 
of  success  or  failure  in  the  performance  of 
the  work,  nnd  the  Legislature,  in  such  con- 
trol of  a  municipality  as  it  has  frequently  ex- 
ercised— for  instance,  in  directing  the  open- 
ing of  a  particular  street  the  building  of  a 
particular  courthouse,  the  acquisition  of  par- 
ticular land  for  a  park,  and  the  like — might. 
in  the  belief  and  Judgment  that  good  work 
was  best  obtained  by  good  pay  and  moderate 
term  of  labor,  direct  the  rate  of  wages  to 
be  paid,  and  the  time  laborers  were  to  work. 
as  it  has  done  in  case  of  state  work,  the 
validity  of  which  we  have  upheld.  Clark  v. 
State  of  N.  Y.,  142  N.  Y.  101,  36  N.  B.  817. 
So,  doubtless,  the  Legislature,  in  the  Interest 
of  economy,  could  prescribe  a  maximum  rate 
of  wages,  which  the  dty,  in  the  employment 
of  labor,  could  not  exceed.  It  thus  appears 
that  there  is  a  clearly  appreciable  distinction 
between  the  two  cases,  and  that  the  au- 
thority of  the  Rodgers  Case  still  obtains. 

If,  despite  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  Atkin  Case, 
the  claim  that  the  provisions  of  the  labor 
law  violate  the  liberty  or  rights  of  the  con- 
tractor is  to  be  treated  as  still  open,  I  desire 
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to  add  a  few  words.  I  fear  that  the  many 
outrages  of  labor  organizations,  or  of  some 
of  their  members,  have  not  only  excited  Just 
indignation,  but  at  times  have  frightened 
courts  Into  plain  legal  inconsistencies,  and 
into  the  enunciation  of  doctrines,  which, 
if  asserted  in  litigations  arising  under  an:^ 
other  subject  than  labor  legislation,  would 
meet  scant  courtesy  or  consideration.  The 
notion  that  a  contractor  can  acquire  any  title 
or  right  to  the  compensation  stipulated  by 
the  contract  to  be  paid  to  him  except  on 
compliance  with  the  terms  and  conditions 
upon  which  it  was  agreed  to  be  paid,  and 
may  successfully  assert  that,  though  he  has 
intentionally  violated  his  contract,  he  is  still 
entitled  to  his  compensation,  seems  to  me 
one  of  those  fallacies  that  would  never  gain 
currency  save  in  labor  litigations.  If  the 
contract  Into  which  the  relator  entered  with 
the  dty  had  not  been  Invalid,  because  of 
want  of  power  in  the  Legislature  to  prescribe 
that  character  of  contracts  for  municipalities, 
on  what  basis  would  the  relator's  claim  rest? 
The  city  never  agreed  to  pay  him  the  stipu- 
lated price  absolutely  and  unqualifledly  for 
the  boats  furnished,  but  only  on  condition 
that  he  should  work  his  laborers  thereon 
only  eight  hours,  and  to  this  qualification  or 
condition  he  expressly  agreed.  Had  the  la- 
bor law  otherwise  been  constitutional,  what 
possible  ground  of  complaint  had  he?  He 
was  to  be  paid,  not  for  doing  the  work  only, 
but  for  doing  It  in  a  particular  manner,  and 
the  contract  was  entire.  Who  ever  heard, 
before  this,  a  claim  that  the  forfeiture  of 
the  value  of  work  done  or  material  furnished 
under  an  entire  contract  by  the  failure  of 
the  obligor  to  completely  perform  It  was  an 
unconstitutional  confiscation  of  property? 
L«ok  at  the  elementary  law  of  this  state. 
In  Ghamplin  v.  Rowley,  13  Wend.  258,  the 
plalntlfF  agreed  to  sell  and  deliver  100  tons 
of  hay.  He  delivered  50  tons,  but  failed 
to  deliver  the  remainder.  It  was  held  that 
he  could  not  recover  for  that  which  he  had 
delivered.  In  McMillan  v.  Vanderlip,  12 
.Tohns.  165,  7  Am.  Dec.  290,  the  plaintiff 
agreed  to  spin  yarn  for  a  specified  price  per 
run  during  a  fixed  term.  He  ceased  work 
before  the  end  of  the  term.  Held,  he  could 
not  recover  for  the  work  he  had  done.  In 
Catlln  V.  Tobias,  26  N.  T.  217,  84  Am,  Dec. 
183,  the  plaintiff's  assignors  contracted  to 
sell  and  deliver  to  the  defendant  certain 
quantities  of  glass.  They  did  furnish  certain 
j;la88,  which  defendants  used,  but  the  de- 
liveries were  less  than  contracted  for.  Held, 
the  plaintiff  conld  not  recover  for  the  glass 
delivered.  In  the  cases  cited  the  parties  lost 
the  value  of  their  work  or  their  materials 
because  they  did  not  live  up  to  their  con- 
tracts. If  in  this  c^se  the  relator  should 
meet  the  same  fate  because  he  has  not  lived 
up  to  his  contract,  why  would  a  forfeiture 
be  unconstitutional  as  to  him  and  not  un- 
constitutional in  the  other  cases? 

But  it  is  urged  that  the  thing  or  condition 


In  which  he  violated  his  contract  was -not 
material.  To  this  it  is  a  complete  answer 
that  the  parties  voluntarily  contracted  that 
It  should  be  material,  and  that,  unless  the 
relator  complied  with  it,  he  should  get  no 
pay.  Here  again  the  question  is  settled  by 
authority,  though  not  in  suits  arising  under 
the  labor  law.  Foot  v.  JEtna  Ldfe  Insurance 
Oompany,  61  N.  Y.  671,  was  an  action  on  a 
life  insurance  policy;  defense,  breach  of  war- 
ranty of  the  truth  of  statements  made  in 
the  application  for  Insurance.  It  was  urged 
for  the  plaintiff  that  the  statement  alleged 
to  be  false  was  immaterial.  To  that  claim 
this  court,  through  Judge  Earl,  said:  "Par- 
ties to  Insurance  contracts  have  the  right  to 
make  their  own  bargains  as  in  other  cases. 
*  *  •  All  the  representations  of  the  as- 
sured contained  in  the  policy  by  being  writ- 
ten therein  or  Incorporated  therein  by  refer- 
ence to  the  proposal  are  warranties,  and 
must  be  substantially  true,  or  the  policy  will 
be  void.  It  matters  not  whether  the  repre- 
sentations are  material  or  not  The  parties 
made  them  material  by  inserting  them;  and 
It  matters  not  if  the  parties  insured  made 
the  untrue  statements  innocently,  believing 
them  to  be  true."  I  ask  If  an  insurance 
company  may  make  such  character  of  con- 
tract as  it  sees  fit,  and  by  that  contract  may 
tnake  a  thing  material  which  in  fact  is  not 
so,  why  may  not  other  parties  do  the  same? 
Or,  rather  (this  is  the  real  question),  why  is 
it  unconstitutional  for  the  Legislature  to  con- 
fer on  other  parties  the  same  liberty  of  con- 
tract, and  to  direct  that  for  a  breach  of  the 
contract  the  same  results  shall  follow  in  one 
case  as  in  the  other,  even  though  the  breach 
relates  to  a  "fantastic"  thing?  Why  is  it  not 
Just  as  much  unconstitutional  confiscation 
that  the  estate  of  a  deceased  should  forfeit 
all  the  premiums  paid  by  him  under  a  policy 
because  of  a  mistake  in  the  statement  of  the 
cause  of  death  of  his  stepmother  as  in  the 
case  of  this  relator?     ' 

I  am  entirely  willing  to  accept  the  illus- 
tration of  a  contractor  agreeing  that  his 
workmen  shall  wear  black  hats  and  shoes. 
The  proposition  on  behalf  of  the  relator  then 
Is  that  there  is  not  power  in  government,  or 
at  least  not  in  any  government  which  guar- 
anties its  citizens  against  deprivation  of 
property  except  by  due  process  of  law,  to 
enact  that  a  party  who  has  a^eed  that,  as 
a  condition  of  his  being  entitled  to  receive 
his  pay,  his  workmen  will,  in  the  perform- 
ance of  the  work,  wear  black  hats  and 
shoes,  shall,  by  a  deliberate  violation  of  his 
contract  In  that  respect,  lose  his  right  to  re- 
cover. Pray  why?  How  would  it  violate 
the  inherent  liberty  of  the  person  or  the  fun- 
damental rights  of  property  to  compel  a 
man  to  live  up  to  his  bargain  even  in  im- 
material and  foolish  requirements?  It  is  said 
that  the  decision  In  the  Atkln  Case  sustain- 
ing the  validity  of  the  appellant's  imprison- 
ment is  not  an  authority  for  the  proposition 
that  his  contract  pay  may  be  taken  away 
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.  for  th^  same  offense,  and  It  la  contended  that 
such  summary  forfeiture  is  not  "due  procesd 
of  law."  Here  again  I  shall  refrain  from 
discussing  the  subject  on  principle,  but  sim- 
ply refer  to  what  I  deem  condusive  authorl* 
ty  on  the  question.  For  a  century  past.  In 
this  state,  usury  has  been  a  crime  punish- 
able like  other  misdemeanors.  During  the 
same  period  the  law  has  made  all  securities 
taken  for  the  usurious  debt  absolutely  Toid. 
and  the  lender  forfeits  to  the  borrower  the 
whole  amount  of  his  loan.  He  can  recover 
nothing,  yet  there  Is  no  Judicial  procedure 
taken  to  forfeit  the  lender's  money.  When 
be  sues  to  recover  his  loan,  the  borrower 
may  set  up  the  defense  of  usury;  the  lender 
is  beaten,  and  loses  his  money.  In  the  pres- 
ent case  the  relator  sues  for  his  pay.  The 
city  defends  on  the  plea  that  the  relator  has 
violated  his  contract  in  a  respect  which  the 
law  makes  a  ground  for  an  entire  forfeiture 
of  the  contractor's  pay.  It  the  statute  were 
otherwise  constitutional,  why  would  It  be  a 
violation  of  due. process  of  law  to  give  effect 
to  that  defense  in  a  suit  by  a  contractor  any 
more  tlian  to  g^ive  effect  to  the  defense  of 
usury  in  a  suit  by  the  lender?  The  most  in- 
genious casuist  cannot  suggest  a  distinction 
in  principle  between  the  two  cases  in  this 
respect 

It  is  finally  suggested  that  the  relator  did 
not  voluntarily  assent  to  the  obnoxious  terms 
of  his  contract,  but. was  compelled  to  do  so. 
Let  us  return  to  the  hypothetical  case  of  an 
Insurance  policy.  Suppose  the  plaintiff  in  an 
notion  on  the  policy,  in  answer  to  the  defense 
of  breach  of  warranty,  contended  that  the 
deceased  protested  against  making  state- 
ments as  to  the  cause  of  the  death  of  his 
stepmother,  of  which  be  may  have  been  ig- 
norant, but  was  compelled  to  do  so  by  the 
company's  refusal  otherwise  to  issue  the 
policy.  No  one  will  deny  that  such  a  claim 
would  be  too  frivolous  to  be  listened  to.  The 
claim  of  the  relator  in' this  respect  is  exactly 
the  same,  and  the  answer  to  both  is  that  no 
man  has  a  right  either  to  an  insurance  poli- 
cy or  to  a  contract  for  work  except  on  Just 
such  terms  and  conditions  as  the  other  con- 
tracting party  prescribes.  If  one  does  not 
like  the  terms  of  an  insurance  policy  or  of  a 
contract,  bis  remedy  is  not  to  accept  It  The 
decision  about  to  be  made  can,  therefore, 
stand  only  on  one  ground,  the  unconstitution- 
al interference  of  the  Legislature  with  the 
right  of  the  municipality.  That  proposition 
having  been  explicitly  decided  in  the  Rodgers 
Case,  I  feel  it  my  duty  to  follow  it  regard- 
less of  my  own  opinion  on  the  question. 

The  orders  of  the  Special  Term  and  the  Ap- 
pellate Division  must  therefore  be  reversed, 
and  the  application  for  the  writ  of  manda- 
mus granted,  with  costs  in  all  the  courts. 

O'BRIEN,  J.  I  agree  with  Chief  Judge 
CULLEN  that  the  statute  interposed  as  the 
sole  defense  to  the  relator's  claim  is  void 
for  the  reason  that  it  violates  the  state  Con- 


stitution, but  I  do  not  concur  in  all  the  rea- 
sons and  arguments  upon  which  a  iwrfectly 
correct  conclusion  seems  to  be  based.  My 
reasons  fOr  concurring  In  the  general  result 
and  dissenting  from  at  least  one  pr(q;>o8ltlon 
in  the  opinion  are  these: 

We  certainly  decided  in  the  Rodgers  Case 
that  this  same  statute  which  required  the 
contractor,  at  the  peril  of  forfeiting  all  the 
frtilta  of  his  contract,  to  pay  to  his  work- 
men what  Is  termed  the  prevailing  rate  of 
wages,  was  in  conflict  with  the  Constitution, 
and  therefore  void.  There  cannot,  of  cotvse, 
be  any  sound  distinction  betyreen  the  clanse 
of  the  statute  which  attempts  to  regrulate 
wages  and  the  clause  which  attempts  to  limit 
the  hours  of  work.  Both  provisions  were 
enacted  at  the  same  time,  for  the  same  or 
similar  purpose,  and  any  Talid  feason  for 
condemning  the  former  ai^Ues  to  the  lat- 
ter. Moreover,  the  Rodgers  Case,  when  de- 
cided, had  the  support  of  a  previous  decision 
of  this  court  (People  ex  rel.  Warren  v.  Beck, 
144  N.  T.  225,  39  N.  E.  80),  and  was  followed 
and  recognized  as  the  law  until  the  Ryan 
Case  was  decided,  which  introduced  the  dis- 
tinction between  the  city  itself  as  the  em- 
ployer of  labor  and  the  contractor.  People 
ex  rel.  Treat  v.  Coler,  166  N.  T.  149,  58  N.  E. 
776;  People  ex  rel.  Rodgers  v.  Coler,  166  N. 
Y.  8,  59  N.  E.  716,  62  Ij.  R.  A.  814,  82  Am. 
St  Rep.  605;  People  ex  rel.  North  ▼.  Feather^ 
stonhaugh,  172  N.  Y.  112,  64  N.  E.  802,  GO  I- 
R.  A.  768.  I  win  not  Stop  to  consider  or 
make  any  comments  upon  that  distinction. 
My  views  in  that  regard  appear  in  the  report 
of  the  case.  I  will  only  add  now  that  the 
distinction,  even  if  sound,  can  be  of  no  prac- 
tical Importance,  since  the  city  can  always 
circumvent  or  evade  it  by  employing  con- 
tractors. 

One  of  the  grounds  upon  which  the  Rodg- 
ers Case  rests  is  that  the  statute  there  con- 
sidered and  now  before  us  deprived  the  con- 
tractor of  his  property  without  due  process 
of  law,  and  the  learned  Chief  Judge,  as  I 
understand  the  opinion,  asserts  that  this 
ground  has  been  entirely  swept  away  by  the 
case  of  Atkln  v.  Kansas,  191  U.  S.  207,  24 
Sup.  Ct  124,  48  L.  Ed.  148.  I  do  not  concur 
in  that  view.  Since  that  case  Is  being  con- 
stantly cited  as  authority  for  all  kinds  of 
paternal  leglslatlqn.  It  may  not  be  amiss  to 
analyze  It,  to  the  end  that  we  may  know 
Just  how  far  it  goes  and  what  it  decides. 
It  Is  certainly  important  to  know  how  far 
it  overrules  any  of  the  principles  involved 
In  the  decision  of  the  Rodgers  Case,  since  it 
is  not  at  all  likely  that  this  is  the  last  case 
that  will  come  before  the  court  arising  out 
of  these  labor  controversies.  The  learned 
Chief  Judge  states  In  his  opinion  that  our 
statute  and  the  Kansas  statute  are  substan- 
tially the  same.  That  Is  a  very  Imjiortant 
point  In  the  discussion.  With  great  respect 
I  must  say  that  in  this  he  is,  as  I  think, 
greatly  mistaken.  There  is  a  very  wide  dif- 
ference between  the  two  statutes  in   their 
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scope  and  purpose,  as  will  be  seen  upon  care- 
ful examination  and  reflection.  That  wUl  be 
quite  apparent  when  we  consider  wbat  tbft 
two  statutes  accompllsb,  or  attempt  to  ac* 
complisb,  and  the  beating  of  ow  own  stat- 
ute upon  tbls  case. 

It  Is  an  undisputed  fact  that  tbe  relatw 
In  this  proceeding  dellrered  to  tbe  city  prop- 
erty, tbe  contract  price  of  wbicb  exceeded 
$28,000.  Tbe  r^ator  furnished  tbls  property 
at  his  own  expense,  and  tbe  city  now  has  It 
and  OSes  It  as  Its  own.  Tlie  statute,  so  far 
as  tbe  relator  Is  concerned,  confiscates  tbls 
property,  since  it  derives  blm  of  tbe  right 
either  to  have  it  returned  or  to  enfprce  col- 
lection of  tbe  purchase  price.  It  penults  tbe 
city  to  dedare  tbe  contract  null  and  void, 
to  retain  tbe  property,  and  grants  it  Im- 
munity from  any  obligation  to  pay,  and  fur- 
nishes a  defense  to  any  suit  or  proceeding 
brougtit  by  tbe  contractor  to  recover  the  con- 
tract prlca  Tbe  city  has  agreed  to  pay  for 
tbe  property,  but  the  statute  now  before  us 
forbids  sucb  payment,  and  furnishes  tbe  city 
with  a  good  defense,  if  the  law  Is  valid.  All 
tbls  is  sought  to  be  accomplished,  not  by  any 
judicial  proceeding  Or  legal  process,  but  by 
a  legislative  edict  "as  sweeping  and  relent- 
less as  tbe  torch  of  Omar."  It  would  seem 
to  be  scarcdy  possible  that  any  one  could 
argue  himself  into  tbe  belief  that  sucb  a  law 
does  not  violate  tbe  constitutional  guaranties 
for  tbe  protection  and  security  of  private 
property  and  tbe  sacredness  of  contracts.  It 
Is  difficult  to  see  bow  any  court  could  bold 
that  sucb  a  law  does  not  interfere  witb  proi>- 
crty  rights,  contract  obligations,  and  all  rem- 
edies for  their  enforcement;  but,  as  I  under- 
stand the  opinion,  just  sucb  a  decision  is  im- 
puted to  tbe  taigbest  court  in  tbe  land,  since 
It  is  asserted  tbat  one  of  its  decisions  has 
swept  away  all  ground  for  the  claim  in  tbls 
case,  and  from  our  Judgment  In  tbe  Rodgers 
Case  tbat  the  statute  in  question  deprives 
tbe  contractor  of  bis  property  without  due 
process  of  law. 

In  my  opinion  tbe  Kansas  Case  does  not 
decide  any  such  proposition,  and  does  not 
sweep  away  wbat  we  beld  in  tbe  Rodgers 
Case,  and  sbonld  bold  In  this  case,  namely, 
tbat  tbe  statute  in  question  violates  tbe  Oon- 
stitution  of  tbe  state  In  that  it  deprives  tbe 
relator  in  this  case,  as  it  did  the  relator  in 
tbe  Rodgers  Case,  of  bis  property  without 
due  process  of  law.  In  order  to  get  a  clear 
view  of  tbe  question  before  tbe  federal  court 
and  -what  tbe  case  decides,  it  ought  to  l>e 
examined  witb  some  care.  The  learned  cbief 
judge  is  quite  correct  when  be  states  tbat 
only»one  question  was  before  tbe  court,  and 
that  was  whether  tbe  state  statute  violated 
tbe  federal  Constitution  in  tbat  It  deprived 
tbe  defendant  in  tbe  case  of  bis  liberty  with- 
out dae  process  of  law.  It  certainly  did  not 
a.«suiiie  to  deprive  him  of  anything  else. 
The  court  bad  before  It  for  construction  a 
fltatute  widely  different  from  our  own,  since 
the  only  remedy  prescribed  for  its  enforce- 


ment was  by  Indictment  and  crimbwl  prose- 
cation.  It  was  a  criminal  caae,  based  upon 
a  criminal  statute,  tbat  obriooily  contained 
no  sucb  drastic  remedies  for  enforcement  as 
are  to  be  found  in  tlie  statute  now  before 
UB.  It  did  not  assume,  as  our  statute  does, 
to  destroy  or  cooflscate  tbe  contractor's  prop- 
erty, or  to  annul  his  contract,  or  to  deprive 
blm  of  any  remedy  for  tbe  collection  of  tbe 
fruits  of  bis  contract  It  did  not  touch  tbe 
contract  at  any  point,  nor  tbe  money  earned 
upon  it  It  simply  subjected  his  persm  to 
incarceration  for  violation  of  the  law,  and 
after  conviction  all  his  remedies  against  tbe 
city  for  coIlecUng  tbe  price  Of  bis  w<»:k 
were  left  intact  He  could  enforce  bis  claim 
against  tlie  city  for  tbe  money  earned  on  tbe 
contract  Just  as  well  after  conviction  as  be 
could  before.  The  wide  difference  between 
tbe  Kansas  statute  and  onr  own  will  thus  be 
seen  at  a  glance.  Tbe  former  simply  pnn- 
isbes  tbe  contractor  tor  a  specific  act  or 
omission,  while  tbe  latter  deprives  blm  of 
all  proiperty  rights  under  bis  contract  which 
witb  us  frequently  amounts  to  thousands 
and  even  millions  of  dollars. 

Tbe  Kansas  Case  decides  notbing  except 
tbe  single  proposition  tbat  tbe  defendant  in 
the  case,  baving  voluntarily  entered  into  tbe 
contract  was  not  deprived  of  bis  personal 
liberty  by  tbe  statute.  That  was  tbe  sole 
question  before  tbe  court  and  tbe  decision 
does  not  conflict  in  tbe  least  witb  anything 
decided  in  tbe  Rodgers  Case,  except  pos- 
sibly wbat  was  there  said  with  respect  to 
tbe  personal  liberty  of  tbe  contractor  so  far 
as  that  was  supposed  to  be  Involved  in  tbe 
right  to  make  contracts  witb  his  workmen. 
There  Is  not  a  word  in  tbe  opinion  of  tbe 
court  as  I  now  recall  it  with  respect  to  tbe ' 
effect  of  the  statute  upon  the  property  rights 
of  tbe  contractor,  and  for  the  plain  reason 
that  the  statute  did  not  assume  to  disturb 
or  interfere  with  these  rigbts  at  all.  How 
very  different  then,  is  tbat  case  from  tbe 
Rodgers  Oase  and  tbe  case  at  bar?  It  is 
quite  conceivable  that  a  statute  may  be  good 
which  assumes  to  punish  a  municipal  con- 
tractor for  violation  of  some  law  in  tbe  ex- 
ecution of  tbe  contract  bat  it  would  not 
follow  by  any  means  tbat  it  would  also  be 
valid  if  it  assumed  to  deprive  the  contractor 
of  all  rigbts  under  the  contract  when  ex- 
ecuted. Tbe  Legislature  has  tbe  undoubted 
power  to  punlsb  a  person  criminally  for 
sbooting  game  out  of  season  in  tbls  state, 
but  if  It  should  attempt  to  deprivb  him  at 
the  same  time,  summarily,  of  the  ownership 
of  bis  gun,  a  very  different  question  would  be 
presented.  Tbe  Legislature  has  ample  pow- 
er to  make  it  a  crime  for  a  person  to  dis- 
turb bis  neighbor's  oysters  lawfully  planted 
in  public  waters,  or  to  remove  tbe  stakes  or 
buoys  placed  in  the  water  to  mark  the  lo- 
cality where  tbe  oyster  beds  have  been  so 
planted;  but  it  has  no  power  to  confiscate 
tbe  boats  or  other  water  craft  used  in  un- 
lawfully removing  tbe  oysters  and  thus  vlo- 


Digitized  by 


Google 


470 


72  NORTHEASTERN  ttEPdBTER. 


(NT. 


latlng  the  statnte.  Colon  v.  Llsk,  153  N.  T. 
188,  47  N.  E.  302,  00  Am.  St.  Rep.  609.  Such 
oases  Illustrate  the  distinction  between  stat- 
utes that  assume  to  punish  as  crimes  forbid- 
den acts  and  those  that  assume  to  conflscate 
property  or  to  destroy  the  obligations  ot  con- 
tracts. The  Kansas  statute  punishes  an  act 
or  omission  as  a  crime,  -while  our  statute  at- 
tempts to  confiscate  property.  If  I  have  suc- 
ceeded in  showing  in  this  brief  review  of 
that  case  that  it  does  not  decide  any  such 
proposition  as  Is  claimed,  it  is  quite  unneces- 
sary to  ^end  the  discussion. 

There  is,  however,  one  feature  of  that  de- 
cision, which,  although  not  discussed  at  all  in 
the  opinion,  is  of  considerable  interest,  and 
that  is  what  seems  to  be  the  practical  con- 
cession on  the  part  of  ihe  court  of  the  omnip- 
otence of  a  state  legislature  In  the  creation 
of  new  crimes.  It  is  virtually  held  that  the 
Kansas  T<egislature  had  the  power  to  make 
it  a  Clime  for  a  municipal  contractor  to  per- 
mit Ills  employes  to  work  live  minutes  more 
:nan  eight  houts  In  the  day,  even  though 
the  servant  wanted  to  work  and  the  em- 
ployer was  willing  to  pay  extra  wages.  Of 
course,  if  the  Legislature  could  make  It  a 
misdemeanor  to  permit  this,  it  could  make  It 
a  felony,  and.  If  all  this  is  so,  there  would 
seem  to  be  no  limit  to  the  power  of  a  state 
legislature  in  that  respect  Whatever  may 
be  the  law  of  Kansas  or  the  law  in  the  fed- 
eral courts  in  that  respect,  It  is  quite  certain 
that  this  court  has  held  that  the  power  is 
limited,  and  that  the  Legislature  has  no  pow- 
er to  denounce  as  crimes  acts  which,  in  their 
nature  and  consequences,  are  innocent  and 
harmless.  People  v.  Gillson,  109  N.  Y.  389, 
17  N.  B.  343,  4  Am.  St  Rep.  465;  People  v. 
Arensberg,  103  N.  Y.  388,  8  N.  E.  736,  87 
Am.  Rep.  741;  People  v.  Marx,  99  N.  Y.  377, 
2  N.  E.  29,  52  Am.  Bep.  34;  People  v.  Haw- 
kins, 167  N.  Y.  1,  61  N.  B.  267,  42  L.  R.  A. 
490,  68  Am.  St  Rep.  736;  Matter  of  Jacobs, 
»8  N.  Y.  98,  SO  Am.  Rep.  636. 

It  is  quite  true  that  this  court  has  recently 
held  that  the  Legislature  could  make  it  a 
criminal  offense  for  a  baker  to  permit  bis 
workmen  to  work  more  than  10  hours  in  the 
day  (People  v.  Lochner,  177  N.  Y.  145,  69 
N.  E.  373),  but  the  struggle  in  that  case  was 
to  make  what  some  of  us  thought  was  a 
labor  law  a  health  law,  and  so  within  the 
police  power.  Nothing  of  that  kind  was 
claimed  for  the  Kansas  statnte,  or  is  claimed. 
Indeed,  it  was  expressly  held  that  it  could 
not  come  within  that  class  of  statutes  en- 
acted for  the  promotion  or  protection  of 
health.  But  this  is  a  digression  that  has 
little,  if  any,  bearing  on  the  case  at  bar. 
The  only  question  tnat  we  are  now  concerned 
with  is  this:  Does  the  case  of  Atkln  v. 
Kansas  decide  that  the  statute  now  before 
us,  and  which  was  before  us  in  the  Rodgers 
Case,  is  free  from  the  constitutional  objec- 
tion that  it  deprives  the  contractor  of  his 
property  without  due  process  of  law?  In 
my  opinion,  it  does  not,  and  could  not,  since 


no  question  of  that  kind  was  presented  by 
the  statute  or  by  the  case;  and  so  I  con- 
clude that  that  decision  has  not  swept  away 
one  of  the  most  important  grounds  upon 
which  one  of  our  own  decisions  rests.  The 
fallacy  of  the  argument  that  gives  such  ef- 
fect to  the  Kansas  Case  consists  In  the  as- 
sumption that  because  the  court  bdd  that 
the  Kansas  statute  does  not  unduly  inter- 
fere with  personal  liberty,  it  therefore  held 
that  our  statute  does  not  invade  the  ligbts 
of  private  property.  There  was  no  question 
In  the  case  in  regard  to  the  deprivation  of 
the  contractor  of  his  property.  It  Is  ob- 
vious that  a  case  which  deals  only  with  the 
question  of  personal  liberty  cannot  he  an 
authority  to  overthrow  our  decision  in  the 
Bodgers  Case,  based  as  It  was  upon  an  en- 
tirely different  statute,  which  invades,  and 
was  held  by  us  to  invade,  the  constitutional 
safeguards  of  private  property.  When  we 
consider  that  the  Kansas  statute  was  not 
aimed  at  the  contractor's  property,  and  does 
not  Interfere  in  the  least  with  his  contract 
or  its  fruits,  or  deprive  him  of  the  right  to 
sue  upon  it,  or  ^luthorize  it  to  be  canceled 
or  destroyed,  and  that  our  statute  expressly 
does  or  attempts  to  do  all  these  things,  there- 
by providing  for  the  destruction  of  all  the 
contractor's  property  rights,  even  to  the  ex- 
tent of  forbidding  any  municipal  officer  to 
pay  him  for  his  work,  the  wide  difference  in 
the  destructive  power  of  the  two  statutes 
must  be  apparent  The  only  reason  why  the 
present  case  is  now  before  us  Is  that  the  dty 
authorities  refused  to  pay  the  relator  the 
contract  price  of  the  property  which  he  de- 
livered to  the  city,  and  which  the  city  re- 
tains and  uses  as  Its  own.  Eixcept  for  this 
statute,  the  comptroller  would  have  paid  the 
claim,  and  his  excuse  for  refusing  to  pay  con- 
tained in  the  record  Is  simply  that  the  stat- 
ute forbids  him  to  pay,  and  makes  it  a  pub- 
lic offense  if  be  does.  Hence  I  think  it  Is 
plain  that  the  decision  in  the  Kansas  Case 
did  not  and  could  not  sweep  away  any  sup- 
port which  the  Rodgers  Case  has  in  the 
proportion  that  our  statute  violated  the 
Constitution  in  that  It  deprived  the  contractor 
of  his  property  without  due  process  of  law. 
I  have  a  word  to  say  with  respect  to  the 
latter  part  of  the  opinion.  The  proposition 
that  a  law  cannot  be  unconstitutional  whicb 
simply  requires  a  party  to  perform  his  con- 
tract before  he  can  recover  upon  it  cannot, 
of  course,  be  disputed,  and.  If  that  is  what 
this  statute'  means,  and  all  It  means,  it  is 
probably  about  as  harmless  and  useless  a 
law  as  ever  was  enacted.  I-assume  that  tho 
Legislature  never  supposed  that  It  was 'nec- 
essary to  pass  a  statute  forbidding  a  party 
to  enforce  a  contract  that  he  had  himself 
violated  or  had  not  performed.  That  has 
been  the  law  from  time  immemorial,  and. 
of  course.  Is  the  law  still.  If  the  relator  in 
this  case  has  not  performed  his  contract  be 
cannot  recover,  and  is  entitled  to  no  relief. 
If  he  has  not  performed  his  contract,  it  is 
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not  of  do'  slightest  consequence  whether 
the  statute  in  question  Is  constitutional  or 
not.  In  tliat  aspect  of  the  case  the  statute 
Is  not  inyolved  in  the  discussion.  But  the 
relator  has  performed  his  contract  He  has 
produced  and  delivered  to  the  city  the  prop- 
erty which  was  the  subject-matter  of  the 
contract,  and  the  city  neither  refused  to  ac- 
cept nor  offered  to  return  It,  or  made  any 
objection  on  the  ground  of  nonperformance. 
Even  if  such  an  objection  could  survive  de- 
livery and  acceptance  of  the  property,  It 
would  have  no  basis  whatever  in  the  facts 
of  this  case.  If  we  inquire  wherein  or  in 
what  respect  the  relator  has  failed  to  per- 
form, the  answer  la  that  he  stipulated  not 
to  permit  his  workmen  to  work  more  than 
eight  hours  a  day.  That  is  the  head  and 
front  of  his  offending.  That  is  the  breacli, 
and  the  only  breach,  that  is  claimed.  It  was 
not  of  the  slightest  consequence  to  the  city 
whether  he  permitted  his  workmen  to  labor 
eight  hours  or  nine,  so  long  as  he  produced 
and  delivered  the  property  that  he  agreed  to 
deliver.  It  is  a  fair  test  of  the.  Importance 
of  that  objection  to  inquife  whether  the  city 
could  have  maintained  any  action  against 
the  contractor  for  the  so-called  breach.  Of 
course,  it  could  not,  for  the  plain  reason  that 
the  act  of  the  relator  in  regulating  the  hours 
of  work  was  immaterial,  and  entirely  foreign 
to  the  subject-matter  of  the  contract  If 
the  contractor  had  stipulated  that  his  work- 
men should  wear  black  hats  and  boots  in- 
stead of  shoes,  a  breach  of  that  condition,  if 
it  is  a  condition,  would  not  furnish  the  city 
with  any  cause  of  action  or  any  ground  of  de- 
fense. The  obstacle  that  is  in  the  relator's 
way  when  he  seeks  to  recover  the  $28,000 
which  the  city  agreed  to  pay  him  as  the  price 
of  the  property  delivered  Is  not  the  stipula- 
tion in  the  contract  but  the  statute.  I  doubt 
if  any  one  would  even  suggest  that,  if  there 
was  no  eight-hour  statute,  the  stipulation  in 
the  contract  would  be  regarded  as  of  the 
sligbtest  importance.  A  breach  of  contract 
can  never  be  urged  as  a  cause  of  action  or 
defense  unless  the  breach  is  of  some  stipula- 
tion that  is  material  considering  the  subject- 
matter  of  the  contract  Stipulations  with 
respect  to  some  extraneous  matter,  or  such 
as  that  now  under  consideration,  are  not  ma- 
terial. 

Finally,  it  ought  to  be  Observed  that  this 
very  question  was  presented,  discussed,  and 
decided  in  the  Bodgers  Case.  The  last  par- 
agraph of  the  opinion  is  devoted  entirely  to 
that  question,  and  it  was  held  that  the  omis- 
sion on  the  part  of  the  contractor  to  keep  this 
stipulation  was  entirely  immaterial,  and  no 
obstacle  to  his  right  to  enforce  the  contract. 
We  held  that  if  the  statute  was  not  valid, 
the  stipulation  was  not  binding,  and  I  fail 
to  find  anything  in  the  Atkin  Case  that  over- 
rules what  we  then  decided  in  that  regard. 

HAIGHT,  J.  (dissenting).  I  did  not  agree 
to  the  conclusion  reached  by  this  court  in  the 


case  of  People  ex  rel.  Rodgers  r.  CJoler,  166 
N.  y.  1,  69  N.  B.  716y  62  L.  B.  A.  814.  82 
Am.  St  Bep.  605,  but  after  that  decision  was 
made  I  regard  it  my  duty  to  yield  ol>edience 
thereto,  and  to  follow  it  in  cases  involving 
the  question  then  raised  and  disposed  of. 
But  to  my  mind  very  different  questions  are 
now  presented.  That  case  involved  the  con- 
stitutionality of  the  provision  of  the  labor 
law  requiring  contractors  upon  public  works 
to  pay  their  employes  the  prevailing  rate  of 
wages.  The  case  now  before  us  calls  for  a 
determination  as  to  whether  the  provision 
of  the  labor  law  is  constitutional  which  pro- 
hibits contractors  upon  such  works  from  re- 
q\iirlng  more  than  eight  hours  of  labor  in  a 
day  from  their  employes.  The  power  of  the 
Legislature  to  enact  laws  based  upon  con- 
siderations of  public  policy  or  for  the  pro- 
tection and  preservation  of  the  health  of 
the  people  is  beyond  question.  It  may  limit 
the  numl)er  of  hours  that  a  person  shall  be 
required  to  work  in  underground  mines, 
smelters,  or  institutions  for  the  refining  or 
reduction  of  ores  and  metals.  It  may  limit 
the  period  of  service  where  the  person  per- 
forming the  labor  is  required  to  work  be- 
neath the  surface  of  the  earth  or  in  other 
places  where  the  operative  is  deprived  of 
fresh  air  and  sunlight,  and  is  frequently  sub- 
jected to  foul  atmosphere,  a  very  high  or 
low  temperature,  or  to  the  Influence  of  nox- 
ious gases.  It  may  also  limit  the  hours  of 
labor  that  shall  be  performed  by  employes 
in  bakeries.  People  v.  Lochner,  177  N.  Y. 
145,  69-  N.  B.  873;  Holden  v.  Hardy,  169  U. 
S.  366,  18  Sup.  Ct  383,  42  L.  Bd.  780.  The 
requiring  of  a  person  to  work  20  hours  out  of 
24,  or  of  12  hours  per  day  in  the  digging  of 
a  deep  sewer,  or  in  the  sweeping  and  clean- 
ing of  a  street  In  extremely  hot  or  cold 
weather,  or  in  the  lifting  of  heavy  stones, 
or  other  work  requiring  violent  exercise  of  the 
body  and  the  muscles  thereof,  may  impair 
the  health  of  the  individual.  It  might  not  be 
deemed  wise  public  policy  to  permit  a  con- 
tractor upon  public  works  to  require  10  or 
12  hours'  service  in  a  day  while  a  munictpali- 
ty  for  similar  services  could  exact  but  8 
hours.  The  state,  in  enacting  laws,  must  act 
in  accordance  with  the  common  experience  of 
mankind,  and  within  reasonable  bounds,  and, 
when  so  acting,  it  determines,  either  in  the 
exercise  of  Its  police  powers  in  the  promotion 
of  health  or  as  a  matter  of  public  policy  that 
the  general  welfare  of  employes,  mechanics, 
and  workmen,  upon  whom  rest  a  portion  of 
the  burdens  of  government,  will  be  sub- 
served by  limiting  the  hours  of  labor  to  be 
performed  to  eight  continuous  hours  per 
day,  aud  that  such  limitation  will  promote 
their  moral,  physical,  and  intellectual  condi- 
tion. I  think  yie  courts  cannot  properly 
say  that  the  limitation  is  unreasonable,  or 
that  it  violates  the  provisions  of  the  Consti- 
tution. Atkin  V.  Kansas,  191  TT.  S.  207,  24 
Sup.  Ot  124,  48  L.  Ed.  148.  Neither  the  ques- 
tion of  public  policy  nor. of  the  health  law 
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■was  raised  or  determined  In  the  Bodgers 
Case,  and  therefore  I  do  not  regard  It  as 
controlling  upon  the  determination  of  the 
questions  raised  In  this  case. 

WERNER,  J.,  concurs  with  CULLEN,  C. 
J.  MARTIN  and  VANN,  JJ.,  concur  with 
O'BRIEN,  J.  HAIGHT,  J.,  reads  dissent- 
ing opiniotL.    GRAY,  J.,  absent 

Order  reversed,  etc. 


(34  iDd.  App.  171) 
SCHERER  et  al.  ▼.  BAILET  et  al.     (No. 

5,031.) 

(Appellate  Coart  of  Indiana,  Dlrision  No.  2. 

Nov.  29,  1904.) 

HIOHWAYS— CHANOK  OP  LOCATION— PKnTION— 
KECESSART  AVERMENTS — OPPOSITION  TO  PBO- 
CEEDIN09— FAILURE  TO  APPEAR  BErOBB  COU- 
MIBSIONERS. 

1.  A  petition  for  the  change  of  route  of  an 
existing  highway  under  Bums'  Ann.  St  1901, 
§  G742,  should  describe  both  the  existing  road 
and  the  route  ot  the  proposed  road;  and  a 
petition  failing  to  describe  the  old  road  is  fatal- 
ly defective,  notwithstanding  a  description  of 
tli«  proponed  change. 

2.  Under  Bums'  Ann.  St.  i  6742,  providing 
for  the  location,  vacation,  or  change  of  high- 
ways on  petition  to  the  county  commissioners, 
and  the  publication  of  a  prescribed  notice  prior 
to  the  meeting  of  the  board,  the  failure  of  per- 
sons opposing  the  proceedings  to  appear  before 
the  county  commissioners  after  having  been  duly 
notified  does  not  preclude  them  from  contesting 
the  proceedings  on  appeal  to  the  circuit  court. 

Appeal  from  Circuit  Court,  Ohio  County; 
R.  L.  Davis,  Special  Judge. 

Petition  by  Edgar  U.  Bailey  and  others  for 
the  change  of  a  public  highway,  to  which 
I'^lora  Scherer  and  others  filed  remonstrances. 
From  a  judgment  of  the  circuit  court  dismiss- 
ing an  appeal  from  the  board  of  county  com- 
missioners, remonstrators  appeal.    Reversed. 

John  B.  Coles  and  Cynthia  Coles,  for  ap- 
pellants.   CJbarles  B.  Matson,  for  appellees. 

COMSTOCK,  C.  J.  Appellees  petitioned 
the  board  of  commissioners  of  Ohio  county  to 
change  a  public  highway  In  said  county,  un- 
der section  6742,  Bums'  Ann.  St.  1901.  No- 
tice was  given  by  posting  notices  as  required 
by  the  statute.  Viewers  were  appointed, 
their  report  made,  the  proposed  change  or- 
dered and  adjudged,  and  the  trustee  of  the 
proper  township  In  said  county  directed  to 
open  and  keep  said  highway  in  repair.  Three 
of  the  appellants  named.  Earnest,  Walter, 
and  Clara  Scherer,  were  minors.  Neither 
of  the  appellants  appeared  before  the  com- 
missioners, nor  was  either  of  them  defaulted. 
From  the  Judgment  the  appellants  appealed 
to  the  circuit  court.  Upon  proper  showing 
the  circuit  court  appointed  {i  gnardlan  ad  li- 
tem for  the  said  minors,  through  whom  they 
moved  to  dismiss  the  petition  upon  the  ground 
of  ite  Insufficiency  to  entitle  the  petitioners 
to  any  change  of  any  part  of  the  highway. 
This  motion  was  overruled,  and  exception 


taken.  The  appellants— the  minors  by  guard- 
ian ad  litem,  and  the  adults  by  attorney- 
filed  remonstrances.  The  remonstrances  were 
not  acted  upon. 

The  minor  appellants  assign  as  error  the 
action  of  the  cotui:  In  overruling  their  motion 
to  dismiss  the  petition,  and  that  the  petition 
does  not  state  facts  sufficient  to  give  the 
board  of  commissioners  Jurisdiction,  or  to 
form  the  basis  of  any  action;  that  the  court 
erred  In  dismissing  the  appeal  from  the  board 
of  commissioners,  and  rendering  Judgment 
against  appellants  for  costs.  The  adult  ap- 
pellants, in  their  assignment  of  errors,  chal- 
lenge the  action  of  the  court  in  dismissing 
the  appeal  from  the  board  of  commissioners. 

The  petition  is  in  the  following  language: 
The  undersigned  petitioners  would  repre- 
sent to  your  honorable  board  that  they  are 
resident  freeholders  of  said  county,  and  that 
six  of  them  reside  In  the  immediate  neigh- 
borhood of  the  highway  herein  proposed  to 
be  changed  and  relocated,  and  are  Intererted 
In  the  change  and  relocation  of  such  high- 
way, and  do  hereby  petition  your  honorable 
board  to  change  and  relocate  said  certain 
public  highway  on  the  following  described 
route  in  said  county  and  state,  to  wit:  Com- 
mencing at  a  point  In  the  old  road  in  the 
southeast  quarter  of  section  No.  32,  town  No. 
4,  range  No.  2  W.,  in  Ohio  county.  In  the 
state  of  Indiana,  from  which  a  stone  located 
at  the  west  end  of  a  stone  wall  or  fence  on 
the  land  of  Ethan  A.  Wilber,  In  the  town  of 
Hartford,  in  said  county  and  state,  bears  N., 
11%°  W.,  80  links  distant;  thence  north, 
80>A'  W.,  4  rods;  N.,  64°  W.,  27  rods;  N.,  53* 
W.,  14%  rods;  N.,  46%°  W.,  10  rods;  N, 
23%°  W.,  8%  rods;  N.,  8°  B.,  4  rods;  N, 
29%°  E.,  23  rods,  to  the  Laughery  Valley 
Turnpike  Road,  near  the  old  sawmill;  wit- 
ness, small  peach  tree,  bearing  S.,  81%*  G, 
39  links  distant.  Said  route  passes  throngh, 
over.  In,  and  upon  the  lands  of  John  Scherer, 
Flora  Scherer,  Job  Scherer,  Earnest  Scherer, 
deceased,  Sussannah  Weaver,  and  Nathan 
Weaver,  and  Jane  E.  Lynn  and  Eva  F. 
Lynn."    Signed  by  all  of  the  petitioners. 

The  objections  urged  against  the  petition 
are:  First,  there  Is  no  description  of  any 
part  of  any  highway  sought  to  be  changed 
and  relocated;  second,  the  line  on  which  it 
is  proposed  to  relocate  a  part  of  the  highway 
does  not  return  to  the  original  road,  but  stops 
at  a  turnpike;  third,  the  petition  does  not 
give  the  names  of  the  owners  or  occupants 
of  the  land  through  which  the  part  of  the 
present  road  runs  which  Is  sought  to  be  re- 
located;, fourth,  the  petition  does  not  name 
or  describe,  even  indefinitely,  any  highway 
sought  to  be  changed. 

The  statute  In  question  provides  for  the  lo- 
cation, vacation,  or  change  of  any  highway. 
The  word  "relocation"  Is  not  fotmd  In  said 
section.  It  appears  in  the  petition,  and  it  is 
manifest,  that  a  cliange  of  route  of  an  exist- 
ing highway  is  sought.  The  petition  should 
therefore  describe  by  name,  or  In  some  other 
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manaer,  tin  txlaOng  roaA  and  the  roat*  of 
tbe  proposed  road.  "Tbe  description  of  ttao 
Hne  and  character  of  the  road  shonld  at  least 
be  so  accurate  and  certain  as  to  conrey  rea- 
sonable lnformatl<«  to  all  parties,  and  such 
as  to  enable  a  surveyor'  to  locate  it."  Elliott 
«n  Roads  &  Streets,  |  831.  A  description  of 
tbe  existing  road  Is  necessary  to  deslgnata 
the  proposed  change.  The  petition  Is  wholly 
-wanting  In  any  description  of  the  road  to  be 
changed.  It  states  that  six  of  the  petltlon- 
-ers  reside  In  the  immediate  neighborhood  of 
the  highway  therein  proposed  to  be  changed, 
and  asks  the  board  to  relocate  said  highway 
in  a  route  described.  .The  expression  "old 
road"  occurs  In  the  petition,  but  only  by 
way  of  recital.  The  petition  Is  the  founda- 
tion of  the  proceeding.  It  must  contain  such 
facta  as  will  enable  the  court  to  lay  out  the 
xoad  as  prayed  fOr,  and  Inform  the  parties 
interested  of  tbe  roads  and  lands  affected. 
"There  being  no  description  of  the  old  road, 
the  description  of  tbe  proposed  change  is 
without  foundation.  This  makes  the  peti- 
tion fatally  defcctlTe.    Elliott,  supra. 

Appellees  contend  that  the  appellants  hav- 
ing failed  to  appear  before  the  board  of  coun- 
ty commissioners  after  having  been  duly  no- 
tified, they  have  no  standing  in  the  circuit 
-court.  In  this  appellees  are  In  error.  Coun- 
ty &  Township  Officers,  p.  188;  Vawter  t. 
<3il]lland,  65  Ind.  278;  Shute  t.  Decker,  61 
Ind.  241,  and  cases  cited;  Crossley  v.  O'Brien, 
24  Ind.  326,  87  Am.  Dec.  829;  .Hughes  v.  Sel- 
lers, 34  Ind.  837;  Debs  t.  Dalton  et  al.,  7 
Ind.  App.  87,  34  N.  E.  236;  Kemp  v.  Smith, 
T  Ind.  471;  Hays  v.  Parrlsh  et  al.,  62  Ind. 
132;  Scraper  y.  Pipes,  69  Ind.  158;  Hughes 
V.  Beggs,  114  Ind.  427,  16  N.  B.  817;  Bowers 
▼.  Snyder  et  al.,  66  Ind.  S41. 

We  deem  It  unnecessary  to  consider  tbe 
other  objections  to  the  petition. 

The  judgment  Is  reversed,  with  instruction 
to  sustain  appellants'  motion  to  dismiss  the 
petition. 


HOOSIER  CONST.  CO.  t.  NATIONAL 
BANK  OF  OOMMBROB  OF  SE- 
ATTLE. (No.  4,875.)  1 

(Appellate  Oonrt  of  Indiana,  Division  No.  3. 
Not.  29,  1904.) 

AOnon— TBIAI.  BT  JTJBT— APPBAI/— KVinEWCT— 
BEVUew  BT  APPBLLATB  CODBT  —  STATUTB — 
OONSTBUCTIOR—VESOIOT— CONCLUSIVENESS. 

1.  An  action  for  breach  of  contract  is  triable 
by  a  jury,  though  the  complaint  contain  aver- 
ments that  plaiatiff  is  nnable  to  give  varions 
credits,  and  condndes  with  a  prayer  for  an  a» 
oonnting. 

2.  The  act  of  Hardi  9,  1908  (Acts  1903,  p^ 
841,  c.  193  i  8),  providing  that  the  Appellate 
Conrt  shall,  if  required  by  the  assignment  of 
errors,  weigh  the  evidence,  is  applicable  only  t» 
cases  not  triable  by  a  Jury,  and  an  assignment 
of  error  in  s  caase  triable  by  a  jury  that  the 
eoort  erred  in  overruling  appellant's  motion  for 
a  new  trial  does  not  present  tbe  qaestion  of  the 
sufficiency  of  the  evidence  as  cootempIaUd  by 
the  sUtutSk 

<  Superseded  br  opinion,  73  N.  B.  1006.      - 


Appeal  from  Superior  Oror^  Uarion  Oonn- 
ty;  Vinson  Outer,  Judge. 

Action  by  the  National  Bank  of  Commeree 
of  Seattle  against  the  Hoosler  Construction 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Hawkins  A  Smith,  for  appellant  Louis 
Newberger,  Clarence  B.  Weir,  Charles  W. 
Richards,  Lawrence  B.  Davis,  Milton  h.  81- 
mons,  and  Albert  Asche,  for  appellee. 

BOBY,  3.  Tbia  action  la  founded  upon  a 
written  contract  between  appellant  and  the 
Atlas  Lumber  Company,  under  which  tbe 
lumber  company  agreed  to  furnish  a  large 
quantity  of  red  cedar  blocks  for  street  pav- 
ing. Its  Interest  In  the  contract  was  as- 
signed to  appellee,  by  whom  tbe  suit  was 
brought    Appellee  bad  judgment  for  $988.73. 

The  only  error  assigned  Is  that  the  court 
erred  In  OTermllng  appellant's  motion  for  a 
new  trial.  The  complaint  contained  aver- 
ments to  the  effect  that  appellee  was  unable 
to  give  various  credits  and  Items,  and  its 
prayer  was  for  an  accounting  and  judgment 
The  action  was  triable  by  a  jury.  It  was  a 
suit  for  preach  of  contract  Tbe  act  of 
March  9,  1903  (Acts  1903,  p.  341,  c.  193.  |  8), 
Is  not  therefore,  applicable.  The  assignment 
of  error  does  not  present  tbe  question  of  tbe 
sufficiency  of  the  evidence  as  contemplated 
by  said  act  Bush  v.  German-American 
Building  Ass'n  (Ind.  App.)  71  N.  E.  914. 

There  Is  evidence  tending  to  support  the 
finding,  and  the  Judgment  is  therefore  af- 
firmed. 


04  Ind.  App.  161) 
RUSCHB  T.  PITTMAN.    (No.  4,675.) 

(Appellate  Court  of  Indiana,  Division  No.  & 
Nov.  29.  1904.) 

UECHANIO'S  UKN— «rATUTB  —  OONBTBUCnon— 
REPAIRS. 
1.  Under  Barns'  Ann.  St.  1901,  {  7266,  pro- 
Tidine  that  a  mechanic  may  acquire  a  lien  on 
a  buildiDg  repaired,  and  on  the  interest  of  the 
owner  of  the  lot  on  which  it  stands,  a  mechanic 
who  repairs  a  bouse  on  land  in  possession  of  k 
vendee  holding  a  bond  for  a  deed,  a  portion  of 
the  price  of  which  has  been  paid,  cannot  en- 
force his  lien,  as  against  the  bolder  of  the  legal 
title,  on  surrender  of  the  premises  after  can- 
cellation of  the  contract  of  sale. 

On  rehearing.     Former  opinion  reversed, 
and  judgment  below  affirmed. 
For  former  opinion,  see  70  N.  B.  882. 

WILBT,  J.  A  demurrer  to  appellant's 
complaint  was  sustained  by  the  trial  court 
and  that  ruling  la  tbe  only  qaestion  present- 
ed by  tbe  appeal. 

Tbe  complaint  avers  that  appellee  sold  to 
one  Loigorte  Arnold  certain  real  estate,  by  a 
written  contract,  and  executed  to  her  a  bond 
for  a  deed,  by  tbe  terms  of  which  she  bound 
herself,  upon  the  full  payment  of  tbe  pur- 
chase money,  which  was  to  be  paid  in 
monthly  Installments,  to  convey  to  her;  that 
tbe  vendee  took  possession  of  tbe  real  estata, 
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and  ocemrfed  tbe  Mme  until  her  death;  that 
daring  said  time  abe  paid  appellee  a  iwrt 
of  tbe  consideration,  and  that  at  the  time  of 
ber  death  she  -was  hopelessly  Insolvent,  and 
left  no  property  or  assets  whatever  with 
which  to  pay  debts;  that  after  she  took  pos- 
session of  said  property  she  employed  appel- 
lant to  make  certain  repairs  on  the  dwell- 
ing bouse  situate  thereon;  that  appellant, 
under  said  employment,  performed  labor  of 
the  value  of  $29;  that  within  60  days  of  the 
time  of  completing  said  repairs  he  filed  no- 
tice of  his  Intention  to  hold  a  Hen  on  said 
real  estate  and  dwelling  house  for  the 
amount  of  his  said  claim,  which  notice  of 
Hen  was  duly  and  timely  recorded  in  tbe 
recorder's  ofBce,  etc.;  that,  after  the  death 
of  tbe  said  Lolgorte  Arnold,  appellee  de- 
clared forfeited  and  canceled  said  contract 
and  bond,  and  took  possession  of  said  real 
estate,  and  still  holds  the  same  from  the 
heirs  of  the  said  Lolgorte  Arnold,  under  the 
terms  of  the  said  bond.  The  complaint 
avers  that  the  vendee  paid  a  part  of  tbe  pur- 
chase money  under  ber  contract,  but  docs 
not  state  what  the  entire  purchase  price  was 
as  fixed  by  the  contract.  The  prayer  of  tbe 
complaint  Is  that  said  lien  be  enforced,  and 
the  real  estate  be  sold  to  satisfy  appellant's 
claim. 

The  single  question  presented  by  the  com- 
plaint for  our  determination  is  this:  Can  a 
party  in  possession  of  real  estate  under  a 
contract  of  purchase,  accompanied  by  a  title 
bond  binding  tbe  vendor  to  convey  tbe  prop- 
erty upon  tbe  payment  of  the  full  purchase 
price,  cause  or  suiter  a  mechanic's  lien  which 
the  holder  thereof  may  enforce  against  the 
premises  in  derogation  of  the  legnl  title  of 
the  vendor?  In  other  words,  under  such 
facts,  can  the  vendor's  title  be  divested  or 
clouded  by  a  mechanic's  lien  based  upon 
some  repairs  made  upon  existing  buildings 
at  tbe  instance  and  request  of  the  vendee? 
The  law  decisive  of  tbe  question  under  con- 
sideration has  been  definitely  settled  in  tbis 
Jurisdiction.  The  case  of  People's  Saving 
Ass'n,  etc.,  V.  Spears  et  al.,  115  Ind.  297,  17 
N.  B.  570.  is  Id  point  There  appellant  sold 
to  appellee  Spears  certain  real  estate,  under 
a  contract  of  purchase,  and  put  him  In  pos- 
session thereof.  While  exercising  control 
and  ownership  over  the  property,  with  tbe 
knowledge  and  consent  of  appellant,  be  em- 
ployed appellee  Fawcett  to  make  some  addi- 
tions to  or  repairs  upon  tbe  building  situate 
on  the  real  estate.  Fawcett  made  the  re- 
pairs, and  filed  his  notice  of  mechanic's  lien 
on  the  real  estate  and  building  for  the 
amount  thereof.  Tbis  lien  was  foreclosed, 
and  tbe  property  sold  to  Mrs.  Fawcett  in 
pursuance  of  the  decree  of  foreclosure  taken 
by  Mr.  Fawcett  against  Spears.  Apx)ellant 
brongbt  its  action  to  recover  possession  of, 
and  quiet  title  to,  the  real  estate.  Mrs. 
Fawcett  filed  a  cross-complaint  setting  up 
tbe  above  facts  in  regard  to  tbe  lien  and 
foreclosure^  and  averred,  among  otber 
•Rehearing   denied.     Tranifer 


things,  that  she  bad  no  notlca  of  the  claim 
or  ownership  of  tbe  appellant  at  the  time  of 
ber  purchase  at  the  foreclosore  sale.  Ths 
demurrer  to  her  cross-complaint  was  sastaiii- 
ed.  The  Supreme  Court  affirmed  that  ruling, 
and  the  ground  of  the  decision  is  clearly  and 
fully  stated  by  Mitchell,  J.,  in  tbe  following 
langruage:  "The  fact  that  Epeais  was  In  pos- 
session under  a  contract  of  purchase  gavt 
him  no  authority  to  overreach  the  plaintiff's 
title  by  contracting  for  repairs.  Spesirs 
could  bind  his  interest  under  his  contract  of 
purchase,  and  no  more.  Presumably  the 
plalntHTs  title  was  of  record.  That  the  pro- 
Chaser  in  possession  under  a  contract  of  pur- 
chase made  improvementa  or  repairs  with 
the  knowledge  and  consent  of  the  vendor  did 
not  estop  tbe  latter  to  assert  its  prior  title. 
Something  more  tban  mere  inactive  consent 
la  necessary  in  order  that  a  Hen  may  be 
acquired  against  the  owner  of  property." 
Neeley  v.  Searlght  113  Ind.  818,  IS  N.  & 
598;  Hopkins  r.  Hudson,  107  Ind.  191,  8  N. 
E-  91;  Wllkerson  t.  Rust,  57  Ind.  172;  Mc- 
Carty  T.  Burnet,  M  Ind.  28.  This  court,  in 
tbe  case  of  Davis  r.  Elliott  et  aL,  7  Ind. 
App.  240,  84  N.  B.  691,  passed  upon  the  ques- 
tion we  are  now  considering.  It  was  there 
held  that  where  labor  is  done  and  materials 
are  furnished  on  buildings,  and  the  person 
for  whom  the  work  was  done  and  materials 
furnished  was  In  possession  of  tbe  real  ea- 
tate  under  an  executory  contract  of  convey- 
ance, and  a  notice  of  mechanic's  lien  tber^ 
for  was  duly  filed,  the  mechanic's  lien  upon 
a  forfeiture  of  the  executory  contract  did 
not  come  within  the  provision  of  section 
1706,  Elllotfs  Supp.  {being  section  7256, 
Burns'  Ann.  St  1901),  whereby  tbe  lien  sub- 
sists against  the  buildings  upon  which  labor 
and  material  were  expended  l^  case  of  for- 
feiture of  leasehold  or  foreclosure  of  mort- 
gage.  The  case  of  Thorpe,  etc..  Savings 
Ass'n,  etc.,  V.  James  et  al.,  13  Ind.  App.  522, 
41  N.  E.  978,  is  in  point  and  is  In  harmony 
with  the  other  cases  dted.  These  autborl- 
ties  are  conclusive  upon  the  proposition  that 
one  in  possession  of  real  estate  under  a  con- 
tract of  purchase  and  title  bond  cannot  de- 
feat or  cloud  the  vendor's  title  by  suffering 
a  mechanic's  Hen  to  be  filed  against  tbe  prop- 
erty for  rq;>air8  to  buildings  situate  upon  It; 
It  follows,  therefore,  that  the  court  prop- 
erly sustained  tbe  demurrer  to  the  com- 
plaint and  tbe  Judgment  la  afllrmed. 


(S5  Ind.  App.   45) 

SARGENT  GLASS  CO.  t.  MATTnEWS 
LAND  CO.     (No.  4,888.)* 

(Appellate  Coart  of  Indiana,  Division  No.    1. 
Nov.  29,  1004.) 

OOinSAOTS— ASSIONABILrrT— APFEAI/— BKVTKVr. 

1.  Where  a  contract  la  not  as  between  tba 
parties,  assignable,  a  receiver  of  one  of  the  par- 
ties does  not  by  a  transfer  of  the  contract^ 
confer  rights  on  the  transferee. 

2.  A  contract  by  a  land  company,  on  convey- 
ance of  land  t»  a  manufactarer  for  a  btctory 
to   Supreme   Conrt  denied. 
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for  a  specified  purpose,  to  give  to  the  factory, 
free  of  cost,  natural  gas  as  long  as  obtained 
on  its  lands,  is  not  assignable. 

3.  Wbere  a  cause  tried  by  the  court  ia  sab- 
mitted  on  appeal  on  all  the  evidence  preserved 
by  the  bill  of  exceptions,  the  court  is  required 
by  Acts  1903,  p.  341.  c.  193,  !  8,  to  determine 
what  is  right  on  the  whole  case. 

Appeal  from  Circuit  Court,  Grant  County; 
H.  J.  Paulus,  Judge. 

Action  by  the  Sargent  Glass  Company 
against  the  Matthews  Land  Company.  From 
a  Judgment  for  defendant;  plaintiff  appeals. 
Affirmed. 

A.  O.  Harris,  J.  M.  Winter,  and  -F.  O. 
Cnttw,  for  appellant  Paul  Brown  and  Ous- 
ter &  Clln^  for  a{^ellee. 


BLACK,  J.  The  appellant  sued  the  appel- 
lee, alleging  In  the  complaint  that  the  In- 
diana Lead  Glass  Oompany,  September  14, 
1900,  entered  Into  an  agreement  with  the 
appellee,  which  was  set  out  in  the  complaint. 
By  its  terms  the  appellee  agreed  to  convey 
to  the  Indiana  Lead  Glass  Company,  desig- 
nated In  the  contract  as  the  party  of  the 
second  part,  by  good  and  sufficient  warranty 
deed,  certain  described  lots  In  the  first-  ad- 
dition to  Matthews,  Grant  county,  Ind.,  "to 
be  used  for  factory  piu-poses  only  as  herein- 
after stipulated;  deed  to  be  executed  and 
delivered  to  said  party  of  the  second  part 
when  the  factory  Is  built  and  In  operation"; 
also  three  residence  building  lots,  to  be  se- 
lected by  the  party  of  the  second  part  from 
any  of  the  platted  lots  unsold  in  the  town 
of  Matthews.  The  appellee  also  agreed  to 
furnish  natural  gas,  free  of  cost,  for  the 
manufacture  of  glass,  and  to  operate  said 
factory  upon  said  land,  as  long  as  natural 
gas  is  obtained  on  the  lands  and  leases  of 
the  appellee  at  and  in  the  vicinity  of  that 
town,  and  to  deliver  said  gas  through  appel- 
lee's gas  mains  to  the  property  line  of  said 
land.  The  appellee  also  agreed  to  have  a 
named  railroad  company  lay  a  side  track 
along  the  side  of,  and  convenient  to,  the 
factory,  without  cost  to  the  party  of  the  sec- 
ond part  The  party  of  the  second  part 
agreed  to  commence  the  construction  and 
eqniiHnent  of  a  lamp  chimney  factory  on  said 
land  on  or  before  October  15,  1900,  and  to 
complete  the  construction  of  the  factory,  and 
to  commence  manufacturing  lamp  chimneys, 
without  unnecessary  delay,  and  to  continue 
to  operate  the  factory  during  the  ordinary 
period  each  year. 

It  was  alleged  in  the  complaint  that  the 
principal  inducement  to  the  making  of  this 
agreement  to  the  Indiana  Lead  Glass  Com- 
pany was  the  fact  that  under  and  by  the 
terms  thereof  the  appellee  agreed  to  furnish 
to  the  Indiana  Lead  Glass  Company  natural 
gas,  free  of  cost,  for  the  manufacturing  of 
glass,  and  to  operate  the  factory  upon  cer- 
tain lands  to  be  donated  by  the  appellee, 
as  long  as  natural  gas  is  obtained  on  the 
lands  and  leases  of  the  appellee  at  and  la 


the  vicinity  of  Matthews,  and  to  deliver  the 
gas  through  its  gas  mains  at  the  property 
line  of  the  land.  The  complaint  proceeded, 
alleging  the  construction,  equipment  and 
completion  of  the  lamp  chimney  factory  at 
great  exitense  by  the  Indiana  Lead  Glass 
Oompany,  which  upon  the  completion  of  the 
factory  commenced  to  manufacture  lamp 
chimneys  without  unnecessary  delay,  as  pro- 
vided in  the  contract  and  so  continued  dur- 
ing the  ordinary  period  of  each  year,  until 
on  or  about  June  1,  1902,  when,  on  the  ap- 
plication of  certain  creditors  of  the  Indiana 
Lead  Glass  Company  to  the  judge  of  the 
Grant  superior  court  David  0.  Searles  was 
appointed  receiver  for  that  company,  and  di- 
rected to  take  possession  of  all  of  its  iH^op- 
erty,  and  to  continue  the  operation  of  its 
plant;  that  the  receiver,  under  the  direction 
of  that  court  continued  the  operation  of  the 
factory,  during  the  ordinary  working  period 
of  the  year,  until  August  19,  1902,  when,  by 
direction  of  that  court  he,  as  such  receiver, 
having  given  notice  as  required  by  the  order 
of  the  court  proceeded  to  sell  all  the  rights 
and  property,  real  and  personal,  and  choses 
In  action  of  the  Indiana  Lead  Glass  Com- 
pany at  auction,  and  sold,  assigned,  and 
transferred  and  delivered  the  same,  includ- 
ing said  contract  to  one  George  W.  Aiistred, 
to  whom  the  receiver,  under  the  order  of 
the  court,  executed  a  deed  to  all  the  realty 
ot  said  corporation.  Including  that  described 
in  said  contract  and  a  bill  of  sale  of  all  per- 
sonal property,  letters  patent  snd  trade- 
marks and  choses  in  action  of  said  corpora- 
tion, and  the  sale  was  duly  confirmed  and 
approved  by  the  court  August  21,  1902,  when 
Anstred  took  possession  of  the  plant;  that 
the  next  day  the  appellant  was  duly  Incor- 
porated as  a  manufacturing  company,  and 
August  23,  1902,  Anstred  sold,  transferred, 
assigned,  and  delivered  to  it  all  of  said  prop- 
erty, including  said  contract;  that  upon  such 
purchase  and  the  receipt  and  taking  posses- 
sion of  the  property,  the  appellant  assumed 
and  proceeded  to  carry  out  all  of  the  condi- 
tions and  requirements  of  said  contract  be- 
tween the  Indiana  Lead  Glass  Company 
and  the  appellee;  that  this  contract  and  the 
right  to  free  gas  under  It  constituted  one  of 
the  main  inducements  to  the  appellant  in 
maklug  the  purchase,  and  upon  taking  pos- 
session it  immediately  proceeded  to  exi>end, 
with  the  knowledge  of  the  appellee  and  with- 
out objection  from  it  large  sums  of  money 
upon  extensions  and  new  and  improved  ma- 
chinery therein. 

The  complaint  showed  that  on  and  prior  to 
March  1,  1901,  the  appellee  deeded  the  real 
estate  to  the  Indiana  Lead  Glass  Company, 
and  then  and  thereafter  caused  the  side  track 
to  be  laid  without  cost  to  that  company,  and 
that  the  appellee  fully  compiled  with  the 
terms  of  the  contract  except  as  afterward 
In  the  complaint  stated;  that  the  Indiana 
Lead  Glass  Company,  and  the  receiver  and 
Anstred  and  the  appellant  successively,  com- 
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piled  literally  <m  their  part  with  all  the  re- 
qnlrements  of  the  contract 

It  wag  alleged  that  the  appellee  was  or- 
ganized and  Incorporated  for  the  purpose  of 
purchasing  the  land  upon  which  the  town  of 
Matthews  WHS  located,  and  of  buildl^ig  a 
town  or  city  thereon,  for  the  purpose  of  en- 
hancing the  Talue  of  the  land,  and  to  that 
end  it  purchased  all  the  land,  and  Invited 
and  continues  to  Invite  numerous  manufac* 
turlng  coocems  to  locate  ttMx  factories  at 
that  town  or  npon  adjacent  territory  belong- 
ing to  the  appellee,  and,  in  consideration  of 
removal  of  such  factories,  the  appellee  baa 
made  a  practice  of  deeding  land  to  the  pro- 
prietors, and  bolldlng  erwltches  and  furnish- 
ing gas  to  such  factories  free  of  cost,  to 
the  end  that  the  population  of  the  town  may 
be  Increased  and  the  value  of  the  land  of 
the  appellee  enhanced  thereby,  and  that  said 
contract  was  made  with  the  Indiana  I^ead 
Glass  CJompany  pursuant  to  such  general  pol- 
icy of  the  appellee;  that  appellant's  factory 
Is  constructed  for  the  use  of  natural  gas 
only  as  a  fuel,  and.  In  pursuance  of  the  con- 
tract, the  appellee  supplied  natural  gas  for 
fuel  to  the  appellant,  and  Its  factory  could 
not  be  changed  so  as  to  use  any  other  fuel 
without  great  and  permanmt  loss  to  the 
appellant;  Incapable  of  actual  measurement; 
that  the  flow  and  supply  of  such  gas  in  the 
wells  and  terrltoi^  of  the  appellee  is  and 
always  has  been  sufficient,  from  the  time  of 
said  contract,  for  all  the  purposes  thereof; 
that  the  appellant's  business  Is  the  manufac- 
ture of  lamp  chimneys  alone,  and  without 
free  fuel  It  Is  Impossible  to  manufacture 
them  at  that  town  at  a  profit;  that  the  sup- 
ply of  gas  furnished  by  the  aK>eIlee  Is  Ir- 
regular, unsatisfactory,  and  Insufficient  to 
operate  Its  factory,  because  of  which  the 
appellant  has  repeatedly  notified  the  appel- 
lee thereof,  and  demanded  that  gas  be  sup- 
plied as  provided  by  said  contract;  that  In 
response  appellee  notified  api>ellant  that  Its 
supply  was  too  small  because  Its  pipes  were 
insufficient  In  size,  whereupon  appellant 
caused  new  and  enlarged  gas  fittings  to  be 
placed  in  its  factory;  that  the  pipe  between 
appellee's  main  and  the  property  line  Is  a 
two-Inch  pipe,  which  could  be  replaced  by 
a  four-inch  pipe  at  small  cost,  and  the  appel- 
lant has  demanded  such  a  change,  but  the 
appellee  has  failed  and  refused  to  make 
such  change;  that  It  Is  Impossible  to  con- 
tinue the  appellant's  manufacturing  business 
without  a  greater  supply  of  gas  than  It  Is 
receiving.  Various  particular  sources  of  loss 
through  such  insufficiency  of  gas  are  stated, 
and  It  is  alleged  that  the  appellee  has  re- 
peatedly threatened  to  cut  off  and  discon- 
tinue the -appellant's  supply  of  gas  for  fuel. 
Prayer  that  the  appellee  be  required  to  per- 
form its  contract;  and  enjoined  from  with- 
holding a  sufficient  supply  of  gas,  and  be 
ordered,  without  discontinuing  the  supply, 
to  put  in,  between  Its  main  and  the  property 
line,  a  pipe  not  less  than  fonr  Inches  In  di- 


ameter, and  Boffident  to  mpply  the  appel- 
lant, and  to  maintain  a  pressure  in  its  serv- 
ice pipes  sufficient  to  supply  natural  gss 
for  fnel  to  operate  the  factory,  and  for  a 
perpetual  Injunction  prohibiting  the  appd- 
lee  from  withholding  from  the  factory  suf- 
ficient gas  for  fuel  to  operate  the  factor; 
so  long  as  natural  gas  is  obtained  npon  the 
lands  and  leases  of  the  appellee,  etc. 

The  appellee  answered  by  general  denial, 
and  upon  trial  by  the  court  there  was  a  find- 
log  in  favor  of  the  appellee,  and  a  tempo- 
rary injunction  which  had  been  in  effect 
pending  the  final  hearing  was  dissolved. 

It  appeared  In  evidence  that  the  receiver 
executed  his  bill  of  sale  August  21,  1902,  to 
Anstred,  who,  August  23,  1902,  executed  hlg 
bill  of  sale  to  the  appellant  On  September 
5,  1902,  the  appellee  gave  the  appellant  a 
written  notice  that  the  appellee  wonld  not 
and  did  not  recognize  the  appellant  ka  the  sue- 
CesBor  of  the  Indiana  Lead  Glass  Company  to 
any  right  or  rights  under  a  certain  contract 
made  by  and  between  It  and  the  appellee 
September  14,  1900,  and  did  not  recognixe 
the  appellant  as  the  successor  to  any  right 
or  rights  under  a  certain  contract  entered  in- 
to by  and  between  the  Indiana  Lead  Glag» 
Company  and  the  appellee  December  28, 
1900,  "both  of  said  contracts  having  relation 
to  the  furnishing  of  gas  to  the  factory  of  the 
said  Indiana  Lead  Glass  Company"  at  Mat- 
thews; also  that  the  aK>ellee  "will  not  and 
does  not  furnish  you  any  gas  for  the  factory 
formerly  owned  by  said  Indiana  Lead  Ol8g» 
Company,  and  now  owned  by  you  tmder  ei- 
ther of  said  contracts,  and  that  any  and  all 
gas  you  may  use  from  the  gas  line  of  the 
appellee  "yon  are  using  without  any  rigbt 
whatever";  also  that  the  appellee  "will  de- 
mand and  collect  of  you  the  market  value 
of  any  and  all  gas  used  by  yon  from  its 
mains  or  pipe  lines,"  and  that  the  appellee 
"Is  ready  and  willing  to  shut  off  the  ga> 
from  said  factory  now  owned  by  you,  upon 
notice  from  you  so  to  do."  The  appellee, 
however,  continued  to  furnish  gas  to  the  ap- 
pellant and  October  15,  1902,  this  suit  was 
commenced. 

This  evidence  showed  that  besides  the 
written  contract  set  forth  in  the  complaint 
the  parties  thereto  also  executed  another 
contract  dated  December  28,  1900,  whicb 
was  admitted  In  evidence  over  the  ohJecUon 
of  the  appellant  the  grounds  of  objection 
stated  being  that  the  proposed  evidence  was 
not  within  the  issues  on  trial,  and  that  the 
latter  contract  was  without  consideration. 
This  supplemental  contract  of  December  28. 
1900,  signed  by  the  Indiana  Lead  Glass  Com- 
pany and  the  appellee,  was  for  the  most  part 
in  printing,  in  the  form  ordinarily  used  by 
the  appellee  and  its  customers  In  contracting 
for  the  supplying  of  natural  gas  by  the  fo^ 
mer  to  the  latter,  being  an  order  or  request 
from  the  Indiana  Lead  Glass  Company,  ad- 
dressed to  the  appellee,  directing  It  to  con- 
nect Its  natural  gas  mains  with  the  factoiy. 
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subject  to  condltlonii  on  tbe  back  of  the  con- 
tract, tbe  contract  to  be  binding  when  signed 
by  tbe  appellee.  When  the  factory  was  com- 
pleted, the  president  and  the  treasurer  of  tbe 
Indiana  Lead  Qlass  Gonipany  called  upon 
tbe  general  agent  of  the  appellee  at  Mat< 
tbews,  and  notified  him  that  the  factory  was 
completed  and  ready  for  operation,  wbere- 
npon  the  general  agent  delivered  a  draft  of 
tbe  supplemental  contract  to  said  treasurer, 
who  said  he  wished  to  submit  It  to  the  legal 
adviser  of  the  Indiana  Lead  Glass  Company, 
and  thereupon  took  tbe  draft  of  tbe  contnct 
to  Indianapolis.  Afterward  he  returned  It 
to  tbe  president  of  that  company  at  Mat- 
thews, wltb  a  letter  asking  the  president  to 
canse  certain  erasures  of  portions  of  tbe 
printed  matter,  and  to  insert  in  tbe  contract 
certain  written  matter.  G?bese  changes  were 
accordingly  made  before  tbe  execution  of  tbe 
supplemental  contract  The  written  matter 
there  inserted  was  as  follows:  "It  is  agreed 
by  and  between  tbe  parties  hereto  that  tbe 
signing  of  this  contract  shall  not  In  any  wise 
change,  alter,  vary  or  Impair  any  of  tbe 
rights  and  privileges  reserved  to  said  Indiana 
Lead  Glass  Company  under  and  by  virtue 
of  tbe  terms  of  a  certain  contract  executed 
by  and  between  tbe  Matthews  Land  Compa- 
ny and  the  Indiana  Lead  Glass  Company, 
which  bears  date  September  14,  1900,  and 
that  said  contract  shall  be  and  remain  in  full 
force  and  effect  according  to  Its  terms  and 
conditions."  In  the  supplemental  contract  as 
executed  there  were  some  erasures  of  print- 
ed matter  on  tbe  face  thereof,  and  a  number 
of  printed  "conditions"  on  its  back  were 
erased.  Among  tbe  "conditions"  not  erased 
was  tbe  following:  "Contracts  are  not  trans- 
ferable." Tbe  contention  bete  between  coun- 
sel relates  chiefly  to  this  provision  In  tbe 
supplemental  contract. 

There  was  evidence  introduced,  to  which 
no  ground  of  objection  appears  to  have  been 
ofTered,  that  at  the  time  of  the  making  of  the 
original  contract  It  was  orally  agreed  be- 
tween the  inrtles  thereto  that  It  was  a  pre- 
liminary contract,  and  that  later  on,  when  the 
factory  was  ready  to  be  connected  wltb  tbe 
gas  supply,  another  contract  to  cover  the 
gas  supply  should  be  executed  by  the  parties. 
There  was  also  evidence  to  the  effect  that 
at  the  time  of  tbe  execution  of  the  original 
contract  It  was  tbe  orally 'expressed  under- 
standing of  tbe  parties  that  it  was  not  assign- 
able. It  Is  not  claimed  or  pretended  that  at 
tbe  time  when  tbe  appellee  was  notified  of 
the  completion  of  the  factory  it  refused  to 
further  carry  out  tbe  contract  without  a  mod- 
ification thereof,  and  that  thereupon  the  In- 
diana Lead  Glass  Company,  to  prevent  liti- 
gation and  by  way  of  compromise  of  such 
matter,  consented  to  an  essential  change  of 
tbe  contract,  and  entered  into  a  supple- 
mental ajrreement  materially  modifying  the 
original  contract,  and  that  thereupon  the 
parties  proceeded  to  act  upon  and  carry  into 
effect  sncb  materially  different  contract    On 


the  contrary,  it  la  claimed  on  behalf  of  the 
appellee,  in  effect,  that  tbe  case  is  one  where- 
in tbe  parties  In  the  execntlon  of  the  supple- 
inent&l  contract  and  proceeding  thereafter 
to  operate  tbe  factory  and  to  receive  natural 
gas  tiierefor  on  the  one  hand,  and  to  fnmisb 
gas  free  of  cost  on  tbe  other  band,  were  car- 
rying into  ^ect  their  original  understanding 
and  intentions,  and  by  their  conduct  placing 
their  own  construction  upon  tbe  original  writ- 
ten agreement  as  a  nonassignable  contract. 
Tbe  evidence  warrants  the  conclusion  that 
tbe  original  parties  did,  as  between  them- 
seivet,  by  their  acts  and  proceedings,  con- 
strue the  contract  under  which  the  factory 
was  supplied  with  natural  gas  free  of  cost 
as  a  contract  not  assignable.  If,  as  between 
tbe  parties,  tbe  contract  was  not  assignable. 
we  see  no  sdffldent  reason  for  holding  that 
tbe  recelrer,  by  bis  transfer  of  the  contract, 
could  confer  upon  the  purchaser  greater 
rights  against  the  aj^ellee  than  were  held 
under  the  contract  by  the  insolvent  Indiana 
Lead  Glass  Company.  -  To  so  bold  wonid 
seem  to  be  making  a  new  contract  for  tbe 
parties  witbout  the  consent  of  one  of  them. 
The  original  contract  was  not  by  its  terms 
assignable.  After  tbe  real  estate  bad  been 
conveyed  by  tbe  appellee,  and  It  had  caused 
the  side  track  to  be  constructed,  and  the  In- 
diana Lead  Glass  Company  had  constructed 
its  factory,  all  in  accordance  with  the  con- 
tract, it  was  not  yet  folly  executed.  There 
remained  thereafter  continuously  obligations 
of  both  parties  to  be  performed  in  tbe  fu- 
ture. The  appellee  was  to  supply  natural 
gas,  free  of  cost,  for  the  operation  of  tbe 
factory,  and  the  other  party  was  to  operate 
the  factory  as  a  lamp  chimney  manufactory 
during  tbe  usual  period  each  year,  which 
would  require  the  superintendence  of  the  of- 
ficers of  tbe  corporation,  and  tbe  presence 
of  Its  workmen,  at  the  town  of  Matthews. 
The  appellee  was  a  corporation  whose  prin- 
cipal interest  appears  to  have  been  to  secure 
the  building  and  operation  by  others  of  fac- 
tories upon  Its  lands,  and  to  indnce  the  com- 
ing in  of  inhabitants,  and  thus  to  cause  the 
enhancement  of  tbe  value  of  its  lands  and 
enable  it  to  dispose  of  them  at  increased 
prices,  and  to  supply  the  people  of  the  town 
with  natural  gas  at  a  profit  to  itself.  It 
cannot  be  supposed  that  It  was  induced  to 
convey  a  considerable  portion  of  its  lands, 
and  to  construct  railway  tracks  and  fumlsb 
its  natural  gas  in  large  quantity  for  manu- 
facturing purposes,  all  free  of  cost,  without 
reference  to  the  supposed  character  of  the 
managing  officers  of  the  donee,  as  well  as 
the  nature  and  extent  of  the  employment  to 
be  given  to  Its  workmen,  and  to  tbe  apparent 
ability  of  tbe  donee  to  contribute  to  the 
Introduction  and  retention  of  suitable  inhabit- 
ants, and  thereby  to  help  to  build  up  tbe 
town  and  enhance  the  interests  of  tbe  appel- 
lee therein.  Tbe  appellee,  without  doubt. 
Would  exercise  a  choice  between  proposed  ac- 
ceptors of  its  donations,  and  tbe  element  of 
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confidence  In  the  persons  or  corporations 
seeking  such  encouragements,  as  well  as  in 
the  projected  industries  which  they  proposed 
to  introduce,  would  constitute  a  material 
inducement  to  the  appellee  in  the  making 
of  such  a  contract  The  appellee  might  be 
willing  to  transfer  absolutely  certain  tangi- 
ble  property  to  be  built  upon  by  a  particu- 
lar corporation  selected  by  the  appellee,  with 
right  to  convey  the  same  to  others,  and 
yet  might  deem  it  unwise,  imbuslnesalike, 
and  unduly  venturesome  to  engage  to  fur- 
nish fuel  without  cost  for  the  operation  of 
the  factory  in  the  Indefinite  future  to  any 
other  person  or  c(»poration  to  whom  the 
donee,  without  regard  to  the  consent  or 
wishes  of  the  donor,  might  transfer  the  pirop- 
erty. 

The  dUIerence  between  the  benefit  to  be 
derived  by  such  a  corporation  as  the  appellee 
from  the  future  carrying  on  of  the  manufac- 
tory by  the  particular  corporation  to  wiilch 
it  engaged  to  furnish  free  gas,  and  the  con- 
sequence to  the  appellee  of  the  conduct  of 
the  factory  by  some  or  any  other  corpora- 
tion that  should  purchase  the  property  from 
the  donee,  might  be  slight  or  great,  and  it 
would  be  impossible  to  definitely  estimate  It 
in  advance,  but  that  such  possible  differ- 
ence would  probably  have  weight  with  the 
donor  must  be  supposed.  In  Sprankle  v. 
Trulove,  22  Ind.  App.  677,  54  N.  E.  461,  we 
had  occasion  to  discuss  this  subject,  and  did 
so  at  some  length,  citing  a  number  of  au- 
thoritiee,  in  addition  to  which  we  may  re- 
fer to  Rappleye  v.  Seeder  Co.,  79  Iowa,  220, 
44  N.  W.  363,  7  I*  R.  A.  130;  Worden  v, 
Chicago,  etc.,  R.  Co.  (Iowa)  48  N.  W.  71; 
Harper  v.  Dalzell,  etc.,  Co.,  27  Wkly.  Law 
Bui.  (Ohio)  274;  Robinson  t.  Drummond, 
2  B.  &  A.  303;  Ross  v.  Fox,  13  Grant,  Ch. 
683. 

Whether,  In  the  exercise  of  its  legitimate 
discretion,  a  court  of  equity  could  find  it 
proper  to  grant  all  the  relief  prayed  for  by 
the  appellant,  or  any  part  thereof,  under 
circumstances  such  as  are  stated  in  the  com- 
plaint, we  need  not  now  determine.  The 
case  at  bar  Is  submitted  to  us  upon  the  evi- 
dence, all  of  which  appears  In  the  record  by 
bill  of  exceptions,  and  we  are  to  determine 
what  is  right  and  proper  upon  tlie  whole 
case,  as  provided  by  section  8  of  the  act  of 
ib03,  concerning  proceedings  in  civil  pro- 
cedure. Acts  1903,  p.  341,  c.  103.  We  think 
we  may  consider  the  supplemental  contract 
as  havihg  been  regarded  by  the  parties  there- 
to as  not  in  confiict  with  the  original  con- 
tract, and  that  its  Introduction  in  evidence, 
with  proof  of  the  acts  of  the  parties  after 
its  execution,  tended  to  show,  not  that  they 
had  made  inconsistent  contracts,  but  that  by 
their  conduct  they  construed  as  not  assign- 
able the  original  contract,  capable  of  such 
construction  by  them;  and,  considering  such 
construction  by  the  parties  in  connection 
with  the  terms  of  the  original  contract  and 
the  character  of  the  interests  of  the  parties 


which  it  was  thereby  intended  to  snbserTe, 
we  may  properly  coincide  with  the  conda- 
slon  of  the  trial  court  that  the  promise  to 
furnish  gas  free  of  cost  to  the  Indiana  Lead 
Glass  Company  did  not  pass  and  inure  to 
the  benefit  of  the  appellant  And  so,  upon 
the  whole  case,  we  can  find  no  occasion  for 
disturbing  the  Judgment  of  the  court  below. 
Judgment  affirmed. 


(3S  Ind.  App.  2021 
INDIANAPOLIS  ST.  BY.  CO.  t.  SCHMIDT.i 

(No.  4,523.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Nov.  20,  1904.) 

BTBBEI    BAILitOADS— OPERATION— LOOKOUTS. 

1.  A  Street  railway  company  operating  its  cars 
on  streets  to  which  the  public  are  entitled  in 
common  with  it  is  bound  to  anticipate  the  rigbt- 
ful  presence  of  persona  on  the  tracks,  and  U 
required  to  keep  a  constant  lookout  to  avert 
injury  to  users  of  the  streets. 

On  petition  for.rehearlng.   Petition  dmied. 
For  former  opinion,  see  71  N.  E.  663. 

ROBT,  J.  Appellant,  In  support  of  its  pe- 
tition for  a  rehearing,  says:  "We  undertake 
to  say  that  the  authorities  are  unanimous, 
explicit,  and  emphatic  upon  the  proposition 
that,  before  any  man  can  be  held  liable  to 
another  who  has  negligently  placed  himself 
in  a  position  of  peril,  the  first  party  mast 
actually  know  not  only  that  the  person  is 
in  a  position  of  peril,  but  that  he  will  remain 
so."  If  the  charge  was  one  of  willful  injury, 
the  proposition  stated  would  be  correct  The 
authorities  cited  are  cases  where  person-; 
have  been  injured  by  locomotive  engines 
and  cars  propelled  by  such  engines,  while 
upon  the  tracks  of  steam  railroads.  The 
duty  owed  by  a  corporation  operating  a 
steam  railroad  to  footmen  walking  along  or 
across  its  tracks  Is  widely  different  from  the 
duty  owed  by  a  street  car  company  to  trav- 
elers upon  the  city  streets.  The  railroad 
company  is  under  no  obligation  to  exercise 
active  vigilance  as  to  such  trespassers.  It  is 
under  the  duty  of  refraining  from  the  inflic- 
tion of  willful  injury  upon  them.  Dull  v. 
aeveland  (Ind.  App.)  52  N.  E.  1013.  The 
doctrine  which  appellant  asserts  has  no  ap- 
plication to  railroads  laid  in  the  street,  to  tbe 
use  of  which  the  public  are  entitled  in  com- 
mon with  the  company;  It  consequently  be- 
ing bound  to  anticipate  the  rightful  presence 
of  men,  women,  and  children  on  its  traciis 
and  in  front  of  its  cars.  The  application  of 
such  doctrine  to  cases  like  the  one  at  bar 
would  result  In  releasing  the  street  car  com- 
pany from  the  duty  of  keeping  a  constant 
lookout;  a  duty  wliich  the  law  demands  of 
corporations  which  have  received  license  to 
propel  their  cars  at  a  high  rate  of  speed 
along  the  surface  of  the  highway  in  populous 
districts  where  the  public  must,  of  necessity, 
pass  and  repass.    To  thus  apply  it  would  be 

Tl.  Se«  Street  Railroads,  vol.  44,  Geat  Dig.  I  ITi 
^Tranafer  denltd. 
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to  Ignore  the  patent  fact  that  the  car  com- 
pany, and  not  the  foot  passenger  or  driver, 
propels  the  vehicle  which  constitutes  the  In- 
stroment  of  danger,  because  of  which  the 
duty  devolves  upon  it  to  exercise  constant 
care  and  -watchfulness  to  avert  injury  to  the 
other  members  of  the  public  who  also  use 
the  hlghwa:^.  If  this  doctrine  is  sound,  the 
company  would  be  exonerated  although  its 
motorman  looks  constantly  to  the  rear,  or 
even  goes  forward  with"  his  eyes  shut. 
Thompson's  Negligence  (2d  Ed.)  \  1476;  1 
Shearman  and  Redfleld  (5tb  Ed.)  i  90. 
There  was  evidence  In  the  case  at  bar  from 
which  the  jury  might  find  that  appellant,  by 
the  exercise  of  reasonable  care  after  its  mo- 
torman discovered  appellee,  or  after  he 
should  have  been  discovered  by  the  exercise 
of  reasonable  diligence,  could  have  averted 
the  collision  and  avoided  injury.  The  gen- 
eral verdict  therefore  carries  with  it  a  find- 
ing of  such  facts.  They  require  an  a£Brm- 
ance  of  the  judgment. 
The  petitfon  for  rehearing  is  overruled. 

(34  Ind.  App.  15 1> 

SOUTHERN  INDIANA  KT.  CO.  T.  MOOBE. 

(No.  4,753.) 

(Appellate  Ourt  of  Indiana,  Division  No.  2. 

Nov.  29,  1904.) 

MASTEB  AND  SERVANT — DEATH  OF  SEBVANT — ^AS- 
SUMPTION OF  BISK— INSTRUCTIONS— EVIDENCE 
— MEASUBE  OF  DAUAOES — INTEBRO0ATORIE8— 
APPEAL— REVIEW  OF  QUESTION  WAIVED  ON 
PBIOB   APPEAI.. 

1.  Where  the  assignment  of  error  to  the  over- 
ruling of  a  demurrer  to  a  complaint  was  waived 
by  failure  to  include  it  in  the  statement  of  er- 
rors relied  on,  or  to  discuss  it,  the  objection  to 
the  sufficiency  of  the  complaint  will  not  be  con- 
sidered on  a  subsequent  appeal. 

2.  Instructions  in  an  action  for  the  death  of 
a  servant  that  he  did  not  assume  risks  not  dis- 
coverable by  ordinary  inspection  on  his  part, 
and  that  he  mi^ht  obey  his  master's  order  to 
work  in  a  particular  place,  unless  the  danger 
was  so  apparent  that  a  prudent  person  would 
not  encounter  it,  were  erroneous,  for  omitting 
the  element  of  actual  knowledge  on  the  servant's 
part. 

3.  The  measure  of  damages  in  an  action  by 
a  parent  for  the  death  of  a  minor  child  is  the 
value  of  the  child's  services  until  he  attains  his 
majority,  taken  in  connection  with  his  pros- 
pects in  life,  less  his  support. 

4.  In  an  action  by  a  parent  for  the  death  of  a 
minor  cliild,  it  is  error  to  exclude  evidence 
showing  the  value  of  board  and  clothing  in  the 
neighborhood  in  which  decedent  lived. 

o.  In  an  action  by  a  parent  for  the  death  of 
a  minor  child,  it  is  proper  to  refuse  to  require 
the  jury  to  itemize  the  elements  of  damages  by 
finding  the  value  of  the  l>oard  of  the  child  from 
his  death  to  his  majority,  had  lie  lived,  and  as 
to  the  ^ne  of  the  clothing  of  the  child  during 
sach  period. 

Appeal  from  Circuit  C^ourt,  Lawrence  Coun- 
ty;  James  B.  Wilson,  Judge. 

Action  by  Mary  Moore  against  the  ^outb- 
em  Indiana  Railway  Company.  Prom  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

For  former  opinion,  see  71  N.  E.  616. 

i  S.  See  Death,  vol.  15,  Cent  Dig.  {{  109,  UB. 


F.  M.  Trissal  and  Brooks  ft;  Brooks,  for 
appellant.  East  &  East  and  McB(enry  Owen, 
for  appellee. 

COMSTOCTK,  0.  J.  This  Is  the  second  ap- 
peal. The  first  one  resulted  in  the  reversal 
of  the  Judgment  obtained  by  appellee. 
Southern  Indiana  R.  Co.  y.  Moore,  29  Ind. 
App.  62,  63  N.  E.  863.  Upon  a  second  trial 
appellee  had  a  verdict  for  $825,  and  Judg- 
ment for  $417,  whlcb  reduction  in  amount 
la  acquiesced  in  by  both  parties.  The  com- 
plaint was  not  amended  or  changed.  It  is  In 
two  paragraphs,  to  each  of  which  a  demur- 
rer for  want  of  facts  was  overruled.  These 
rulings,  vtrlth  the  refusal  to  sustain  its  mo- 
tion for  a  new  trial,  form  the  basis  of  the 
errors  assigned. 

The  objection  to  the  complaint  is  that  It 
appears  therefrom  that  the  negligence  re- 
lied upon  is  the  negligence  of  a  fellow  serv- 
ant When  the  case  was  here  before,  one 
assignment  of  error  was  that  the  court  erred 
in  overruling  the  demurrer  to  the  complaint. 
The  point  was  waived  by  failure  to  include 
it  in  the  statement  of  errors  relied  upon  or 
to  discuss  It  We  do  not,  therefore,  need  to 
examine  the  question  at  this  time,  but  the 
averments  are  that  the  negligence  was  that 
of  the  appellant's  superintendent,  "having 
full  charge  and  control  of  the  defendant's 
work  in  and  about  said  quarry." 

The  Jury  were  told,  through  Instructions 
Nos.  6  and  7,  that  the  servant  did  not  as- 
sume risks  not  discoverable  by  the  exercise 
of  ordinary  observation  on  bis  part,  and 
that  he  might  properly  obey  tlie  order  of  the 
master  to  work  in  a  certain  place,  unless 
the  danger  thereby  incurred  was  so  open  and 
apparent  that  a  prudent  person  would  not 
encounter  It  The  criticism  is  that  the  ele- 
ment of  actual  knowledge  by  the  servant 
was  omitted,  and  that,  as  the  instructions 
were  given.  If  the  danger  was  not  appar- 
ent the  servant  was  not  chargeable  with  Its 
assumption,  although  be  did  in  fact  know 
all  about  it  The  sixtli  Instruction  began  as 
follows:  "It  Is  a  rule  of  law  that  the  serv- 
ant cannot  recover  for  an  Injury  resulting 
from  a  danger  open  and  known  to  both  the 
master  and  servant  alike,  or  when  the  op- 
portunity to  know  of  the  danger  is  equal 
to  both  master  and  servant."  It  Is  then 
stated  that  the  rule  Is  applicable  to  Injuries 
received  by  reason  of  dangers  which  could 
only  be  discovered  by  a  close  inspection, 
etc.  The  seventh  contains  no  reference  to 
actual  knowledge.  The  Intention  probably 
was  to  say  that  known  dangers  and  those 
equally  open  to  the  observation  of  master 
and  servant  were  assumed.  The  Instruc- 
tions are,  however,  deficient  In  the  respect 
Indicated.  The  element  of  actual  knowl- 
edge was  essential  to  a  full  statement  of 
the  law  on  the-subject.  We  cannot  say  from 
the  record,  beyond  doubt,  that  appellant  was 
not  prejudiced  by  the  omission. 

The  action  was  brought  by  the  mother. 
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on  account  of  the  death  of  her  Infant  son, 
under  section  267,  Burns'  Ann.  St  1901  (sec- 
tion 266,  Homer's  Ann.  St  1901). 

The  measure  of  damages  Is  correctly  stat- 
ed by  the  attorneys  for  appellant  as  Col- 
lows:  "The  value  of  the  child's  services 
until  he  wonid  have  attained  his  majority, 
taken  In  connection  with  his  prospects  la 
life,  less  hla  support  and  maintenance,"  etc 
In  an  action  by  a  parent  for  the  death  of 
bis  child,  he  Is  entitled  to  recover  only  for 
the  pecuniary  Injury  he  sustained,  and  the 
proper  measure  of  damages  Is  the  value  of 
the  child's  services  from  the  time  of  the  In- 
Jury  until  he  would  have  attained  his  ma- 
jority, taken  In  connection  with  his  pros- 
pects In  life,  less  his  support  and  mainte- 
nance. To  this  may  be  added,  In  propei; 
cases,  the  expenses  of  care  and  attention  to 
the  child  made  necessary  by  the  Injury,  fu- 
neral expenses,  and  medical  services.  Penn- 
sylvania Co.  V.  Lilly,  T3  Ind.  252;  Louisville, 
etc.,  B.  Co.  V.  Wright  134  Ind.  50a-512,  34 
N.  E.  314.  The  service  referred  to  is  not 
limited  to  the  amount  which  may  be  earned 
by  the  child,  working  for  wages,  but  em- 
braces the  services  that  he  may  be  shown  to 
render;  the  value  thereof  being  in  all  cases 
for  the  Jury.  Cleveland,  etc.,  R.  Co.  v.  Miles 
{Ind.  Sup.)  70  N.  E.  985. 

The  decedent  lived  with  his  mother,  ap- 
pellee, about  one  mile  from  Williams,  and 
carried  his  dinner  from  home  to  the  place 
where  he  worked.  The  witness  Conner  was 
asked  the  following  question:  "Do  you  know 
the  price  of  board  at  that  time  about  Wil- 
liams— what  men  were  charged  for  board  at 
that  time,  as  a  general  proposition?"  The 
question  called  for  the  average  price  of  board 
\q  the  neighborhood  of  which  the  decedent 
lived  and  worked.  Whether  board  was  fur- 
nished by  appellee  or  any  other  person  would 
not  affect  appellee's  right  to  show  Its  value. 
It  cost  something,  and  the  evidence  sought 
•to  be  elicited,  although  not  conclusive^  would 
have  tended  to  show  such  value. 

The  witness  Smith' wa^  asked  the  follow- 
ing question:  "I  will  ask  you  If  you  are 
acquainted  with  the  reasonable  value  of 
board  and  clothing  of  a  laboring  man,  twen- 
ty to  twenty-one  years  of  age,  working  in  a 
quarry  like  Bock  Ledge  Quarry,  In  that 
neighborhood,  about  two  years  ago,  In  the 
neighborhood  of  Williams — what  was  It  rea- 
sonably worth?"  To  which  be  answered, 
"Yes."  He  was  then  asked:  "Now,  then, 
what  was  the  value  of  that  kind  of  board 
and  clothing  In  the  neighborhood  at  that 
time?"  Appellant  offered  to  prove  the  value 
of  board  to  be  50  cents  a  day,  and  clothing 
$40  per  year.  Witness'  knowledge  of  the 
facts  Inquired  of  Is  not  questioned.  The 
answer  would  have  tended  to  elicit  pertinent 
evidence  upon  a  material  question.  The 
court  sustained  an  objection  to  each  of  the 
foregoing  questions.  This  was  error.  Penn- 
aylvanla  Co.  y.  Ully,  73  Ind.  252;  Louisville, 
N.  A.  &  C.  By.  Co.  V.  Rush,  127  Ind.  545,  26 


N.  E.  1010;  Louisville,  etc.,  R.  Oo.  v.  Wrigbt, 
134  Ind.  609,  34  N.  E.  314;  Jackson  v.  Pitts- 
burgh, etc,  R.  Co.,  140  Ind.  241,  38  N.  B, 
663,  ^  Am.  St  Rep.  1%;  Black's  Accident 
Cases,  (  267. 

The  court  refoaed  to  submit  to  the  Jury 
interrogatories  as  follows:  "How  much  do 
you  And  the  value  ot  the  board  of  appellant's 
mm  from  his  death  until  be  was  twenty-one 
years  of  age,  had  he  lived?"  "How  mncb 
do  you  find  the  value  of  the  clothing  of  plain- 
tUTs  SOD  from-  his  death  until  he  was  twenty- 
one  yean  of  age,  had  he  lived?"  In  the  re- 
fusal of  these  questions  there  was  no  error, 
for  the  reasoa  that  in  actions  for  tort  It  is 
not  proper  to  require  the  Jury  to  itemin 
the  elements  of  damage.  The  effect  of  these 
interrogatories  would  have  been  to  require 
the  Jury  to  itemize  the  elements  of  damage. 
Ohio,  etc.,  Oo.  V.  Judy,  120  Ind.  397,  22  N. 
£.  252. 

The  decedent  lived  with  his  mothw,  giving 
her  the  benefit  of  his  services  and  attention, 
as  well  as  the  money  earned  by  him  In  work- 
ing for  others.  He  purchased  and  was  pay- 
ing for  a  home  for  her,  and  the  pecuniary 
loss  sustained  by  her  was  a  fair  question  for 
the  determination  of  the  jury. 

Appellee's  right  to  her  Judgment  depends 
upon  the  proposition  that  appellant  directed 
decedent  to  work  in  an  unsafe  place,  omit- 
ttag  the  duty  of  reasonable  inspection  to 
make  It  safe.  The  law  Is  perfectly  well  set- 
tled that  if  the  accident  was  the  result  of 
peril  Incident  to  the  business  In  which  the 
servant  was  employed,  or  If  it  was  caused 
by  the  negligence  of  a  fellow  servant  there, 
can  be  no  recovery. 

Counsel  for  appellant  discuss  other  ques- 
tions, which  ultimately  will  largely  depend 
for  their  solution  upon  the  evidence.  As  the 
judgment  must  be  reversed  for  the  reasons 
given.  It  Is  not  necessary  to  consider  them. 

Judgment  reversed,  with  Instructions  to 
sustain  appellant's  motion  for  a  new  trlaL 


(U  iDd.  App.  1241 
KNOLL  et  al.  v.  BAKER  et  al.    (No.  4.987.) 

(Appellate  Court  of  Indiana,  Di?ision  No.  1. 
Nov.  29,  1904.) 

BAflEaCKKTS— PABOL   LICBNBE— BBVOOABIUTT. 

1.  Where  defendant  an  owner  of  l=nd,  gave 
plaintiff  permission  to  connect  his  tile  drain 
with  that  of  defendant  without  any  considera- 
tion— the  tile  drain  of  defendant  having  an  oat- 
let  on  the  land  of  a  third  person — and  such 
third  nerson  objected  thereto  and  forbade  any 
farthtt  use  of  the  outlet  and  plaintiff  asrecd 
to  obtain  a  better  outlet  and,  in  reliance  upon 
such  promise  defendant  laid  some  tile  across  a 
tract  of  his  land,  and  closed  the  outlet  on  the 
land  of  the  third  peT8<Hi,  and  the  drain  so  cen- 
structed  was  defective  and  would  not  drain  de- 
fendant's land,  it  was  a  parol  license,  condition- 
al on  the  right  of  defendant  to  use  the  outlet 
on  the  third  person's  land,  and  subject  to  revo- 
cation at  the  will  of  defendant 

Appeal  from  Superior  Court,  Allen  County; 
O.  N.  Heaton,  Judge. 
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Action  by  John  Knoll  and  others  against 
George  Baker  and  others.  From  a  Judgment 
for  defendants^  plaintiffs  appeal.    Affirmed. 

Robt.  B.  Drelbelblss,  for  appellants.  S.  B. 
Alden.  for  appellees. 

ROBINSON,  P.  J.  Suit  to  quiet  title  to 
an  alleged  easement  or  license,  and  for  dam- 
ages for  Interfering  therewith.  In  their  com- 
plaint, appellaBts  aver  that  they  own  about 
18  acres  of  land,  described,  which  lies  Im- 
mediately east  of  8  acres  owned  by  appel- 
lees; that  in  1883  appellees  Invited  and  gave 
permission  to  appellants  to  tile  drain  tkeir 
lands  through  appellees'  land  so  long  as  it 
might  be  necessary  to  drain  the  same;  that, 
in  pursuance  thereto,  appellants  constructed 
two  tile  drains  through  their  own  and  ap- 
pellees' land;  that  afterwards,  in  1901,  ap- 
pellees rmnoTed  the  tiling  without  appel- 
lants' knowledge  or  consent,  and  hare  filled 
the  ditch  and  rendered  the  same  useless, 
whereby  appellants'  land  is  rendered  unfit 
for  cultivation;  that  for  10  years  appellants 
enjoyed  the  right  to  maintain  such  drain 
without  hindrance  on  the  part  of  appellees 
tintil  the  time  above  mentioned.  Appellees 
answered,  in  their  second  paragraph,  that  in 
1S93  they  gave  appellants  permission  to  Join 
tile,  to  be  laid  on  appellants'  land,  to  each 
of  two  tile  drains  appellees  had  theretofore 
constructed  across  their  own  land;  that  ap- 
pellees then  had  a  good  outlet  for  their 
tile  drains,  extending  a  few  rods  across  the 
lands  of  one  Miller,  and  with  his  consent, 
and  emptying  into  a  public  ditch;  that  appel- 
lants laid  a  few  rods  of  tile  on  their  own 
land,  and  connected  the  same  with  appel- 
lees' lines  of  tile;  that  thereupon  Miller 
refused  to  permit  appellees  to  maintain  and 
vise  the  outlet  they  then  had,  or  any  outlet, 
Bo  long  as  they  permitted  appellants  to  drain 
Into  appellees'  tile;  that  thereupon,  in  1893, 
appellants  agreed  to  furnish  a  better  outlet 
for  complete  drainage  across  a  tract  of  land 
west  of  and  adjoining  appellees'  land,  on 
condition  that  appellees  furnish  several  rods 
of  12-inch  tile  for  use  In  making  such  out- 
let; that  appellees  furnished  the  tile  and 
some  labor,  but  the  drain  constructed  fur- 
nished no  outlet  for  the  drainage  of  appel- 
lees' lands,  and  the  water  turned  therein  by 
appellants'  tile;  that  from  and  after  1893 
appellees  repeatedly  requested  appellants  to 
famish  an  outlet  of  the  character  agreed 
npon,  but  they  wholly  failed  so  to  do,  and 
by  reason  thereof,  and  of  appellees'  loss  of 
the  outlet  over  Miller's  land,  caused  by  ap- 
pellants' connecting  their  tile  with  appel- 
lees' tile,  appellees  have  no  outlet  for  the 
surface  water  or  from  appellants'  land, 
whereby  a  part  of  their  land  has  been  unfit 
for  cultivation;  that  in  1901  appellees  took 
up  a  part  of  their  tile  next  their  east  line. 
The  third  paragraph  of  answer  alleges  that 
appellees  ware  compelled  to  give  up  the  only 
outlet  they  bad  for  drainage  if  they  permit- 
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ted  appellants  to  tile  Into  their  drain,  and 
that  they  did  give  up  such  outiet  and  permft 
such  drainage  to  be  made,  and  continued  in 
consideration  of  appellants'  agreement  to  fur- 
nish a  better  outiet  across  the  land  of  one 
of  the  appellants  on  the  west  of  appelleea' 
land  in  1893,  and  that  appellants  have  ever 
since  wholly  failed  to  furnish  such  outlet, 
and  appellees  have  ever  since  remained  with- 
out any  outiet  for  their  tile. 

Upon  a  trial  the  jury  returned  a  verdict 
for  appellees,  and  answered  interrogatories 
to  the  effect  that  In  1898  appellants,  pursuant 
to  permission  given  by  appellees,  laid  a  few 
rods  of  tile  on  their  land  east  of  appellees' 
land,  connecting  with  appellees'  lines  of 
tile;  that  one  Miller  tad  given  appellees 
an  outlet  across  his  land,  but,  upon  learn- 
ing that  appellants  had  connected  their  tile, 
forbade  any  further  use  of  the  outlet  for 
the  use  of  both  appellants  and  appellees; 
that  the  land  adjacent  to  appellees'  land  on 
the  west  was  then  purchased  by  one  of  the 
appellants;  that  appellants  then  notified  ap- 
pellees they  would  be  furnished  a  better 
outlet  across  the  land  west  If  Mfller  persisted 
in  his  refusal  to  allow  an  outlet  for  the  use 
of  both  appellees  and  appellants;  that  ap- 
pellees agreed  to  this,  dud  gave  some  10  or 
12  inch  tile  and  some  labor  in  helping  lay 
tiie  across  the  land  west,  and  closed  the 
outlet  across  Miller's  land.  Facts  are  found 
that  the  tile  was  laid  across  the  land  to  the 
west  as  planned  by  one  of  the  appellants,  but 
In  such  a  way  that  It  did  not  furnish  an  out- 
let for  the  tile  on  appellees'  land;  that  re- 
peatedly from  1893  to  1900  appellees  have  re- 
quested appellants  to  perform  their  agree- 
ment and  furnish  an  outlet  for  the  drain- 
age; that  since  giving  up  the  outlet  on  the 
Miller  land  the  water  from  appellants'  land 
and  that  falling  on  appellees'  land  collects 
on  the  low  ground  of  appellees,  and  pre- 
vents the  raising  of  crops  thereon;  that 
appellants  gave  appellees  nothing  for  per- 
mission to  connect  the  tile;  and  that  ap- 
pellees have  received  ho  benefit  therefrom. 

The  first  and  third  errors  assigned  ques- 
tion the  sufllclency  of  appellees'  cross-com- 
plaint, but  the  record  shows  that  before  the 
verdict  was  returned  the  cross-complaint  was 
withdrawn. 

The  pleadings  and  the  proof  show  that  the 
right  granted  by  appellees  to  appellants  was 
a  parol  license.  And  It  is  true  that  where 
a  porol  license  Is  given,  and  upon  the  faith 
of  such  license  money  is  expended  by  the 
licensee,  the  licensor  cannot  revoke  the  li- 
cense tmless  the  licensee  can  be  placed  in 
statu  quo,  and  that  an  executed  parol  license 
may  become  an  easement,  and  may  impose 
a  servitude  upon  one  estate  in  favor  of  an- 
other. See  Lane  v.  Miller,  27  Ind.  534;  Jo- 
seph V.  Wild,  146  Ind.  249,  45  N.  E.  467, 
and  cases  cited.  But  in  the  case  at  bar  the 
jury  find,  and  there  is  evidence  to  support 
the  finding,  that  appellants  gave  appellees 
nothing  for  permission  to  connect  the  tile, 
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tnd  tbat  appellees  received  no  benefit  there- 
from. Moreover,  the  license  originally  given 
appellants  was  not  the  right  to  drain  their 
land  bj  flowing  the  water  npon  landa  of 
appellees,  bnt  to  connect  with  a  tile  upon 
appellees'  land,  having  an  outlet  upon  the 
land  of  a  third  person.  Had  appellants  jiaid 
a  consideration  for  the  privilege  of  connect- 
ing with  the  tile  nnder  an  agreement  that 
appellees  should  maintain  an  outlet,  a  difTer- 
ent  question  would  be  presented.  But  there 
is  evidence  from  which  it  appears  that,  as 
soon  as  Miller  learned  that  appellants  had 
connected  with  appellees'  tile,  he  refused 
longer  to  permit  appellees  to  have  an  outlet 
on  bis  land.  The  appellants  were  notifled 
of  this,  and,  after  they  bad  failed  to  get 
Miller  to  consent  to  let  the  outlet  remain  as 
It  was,  tbey  agreed  with  appellees  to  provide 
an  outlet  at  another  place  across  land  of 
tbeir  own,  which  they  had  purchased  on 
the  west  of  appellees'  land.  The  connection 
was  made  with  appellees'  tile  In  the  spring 
of  1893,  and  In  May  of  that  year  it  ap- 
pears that  this  subsequent  agreement  was 
made  by  which  appellants  were  to  provide 
an  outlet  to  the  west.  While  the  record  does 
not  disclose  that  the  license  to  connect  with 
appellees'  tile  was  originally  given  upon  the 
condition  that  Miller  would  still  permit  ap- 
pellees to  maintain  an  outlet  on  his  land, 
yet  we  thlntc  It  fairly  appears  from  the  con- 
duct of  appellants  soon -after  they  bad  con- 
nected their  tile  with  that  of  appellees  that 
their  right  to  enjoy  the  license  was  condi- 
tional. Upon  the  evidence,  we  think  the 
Judgment  Is  right  See  Shirley  v.  Crabb, 
138  Ind.  200,  87  N.  B.  180,  46  Am.  St  Rep. 
87a 
Judgment  afiSrmed. 


NELSON  ▼.  NELSON  et  aL    (No.  6,084>)t 

(Appellate  Coort  of  Indiana,  Division  No.  X 
Nov.  29,  1904.) 

WILI.8— COIfSTBTICTlOll— INTEirr  OF  TE8TAT0»— 
ESTATES  AS  VESTED  OK  CONTINGENT— LirE  ES- 
TATE—POWERS TO  8BU>— BQUITABUe  CON  VEB- 
6ION  —  CONDITIONAL  INTEBESTS  —  BIGHTS  OF 
IXOATMX. 

1.  An  estate  in  remainder  is  not  rendered 
contingent  by  the  uncertainty  of  the  time  of 
enjoyment,  but  the  (jfuestion  whether  it  1b  con- 
tingent or  vested  depends  on  the  right  and  ca- 
pacity of  the  remainderman  to  take  possession 
if  possession  liecomes  vacant,  and  the  certainty 
thnt  the  event  upon  which  tlie  vacancy  depends 
will  some  time  happen. 

2.  In  construing  wills  the  Intention  of  the  tes- 
tator must  govern  if  it  is  not  inconsistent  with 
some  established  rule  of  law,  and  the  court 
may  arrive  at  the  testator's  intention  by  pla- 
cing Itself  In  his  situation  and  examining  the 
surroundings  and  the  language  used. 

3.  The  law  favors  vested  estates,  and  remain- 
ders  will  never  be  held  to  be  contingent  when 
they  can  lie  held  to  be  vested  consistently  with 
the  apparent  intention  of  the  testator. 

4.  Words  in  a  will  must  be  given  their  or- 
dinary meaning,  unless  there  is  other  language 

T  3.  See  Wills,  vol.  49,  Cent.  Dig.  H  1161,  1462,  14M, 
1616. 
■  Superseded  by  opinion,  75  N.  E.  679. 


in  the  will  which  indicates  clearly  that  th*  tes- 
tator did  not  use  the  words  in  question- in  their 
plain  and  ordinary  sense. 

5.  A  will  devising  testator's  real  estate  to  his 
wife,  to  have  and  to  hold  the  same  during  her 
natural  life,  and  empowering  her  to  sell  a  suffi- 
cient amount  of  a  certain  tract  to  pay  testa- 
tor's debts  in  the  event  the  personal  estate 
proves  insufficient  for  that  purpose,  gives  the 
wife  a  mere  life  estate  in  the  property,  witli 
power  of  disposition  as  to  part. 

S,  A  will  directing  that  testator's  real  and 
personal  estate  Iw  sold  and  converted  into  mon- 
ey, and  the  proceeds  divided,  and  appointing  an 
executor,  does  not  vest  in  the  executor  any  title 
or  interest  in  the  property,  bnt  gives  him  i 
mere  naked  power  to  sell  the  same,  and  dis- 
tribute the  proceeds  as  directed. 

7.  Where  a  will  provided  that  at  the  death  of 
the  testator's  wife  all  the  real  and  pessonal 
property  should  be  sold,  and  divided  between 
testators  children,  testator's  real  property  was. 
from  the  date  of  bis  death,  equitably  convert- 
ed into  money,  and  his  childreii  Iiad  no  interest 
In  the  same  as  real  estate,  and  no  power  to  sell, 
convey,  mortgage,  or  will  it 

B.  Where  testator's  real  estate  was  in  ea- 
uity  converted  into  money  at  the  date  of  hu 
death,  the  distribution  under  the  will  should  be 
made  upon  the  theory  that  the  donation  in  the 
first  instance  was  made  in  money. 

9.  Where  a  will  gave  testator's  wife  a  life  es- 
tate in  all  his  real  and  personal  property,  and 
provided  that  at  the  death  of  the  wife  all  his 
property  should  be  sold,  and  converted  into 
moaey.  and  that  "then,"  after  the  payment  of 
the  debts  of  the  wife  and  a  specific  legacy,  an 
equal  division  should  be  made  .among  all  the 
children,  the  distribution  between  the  children 
was  to  be  made  after  the  death  of  the  widow, 
the  sale  of  the  property,  and  the  payment  of 
the  obligations  referred  to. 

10.  A  husband  of  a  deceased  child  cannot  dain 
a  share  of  testator's  property  under  a  ciaose 
of  the  will  provfding  for  an  equal  division  of 
bis  property  among  all  bis  "children." 

11.  A  will  gave  testator's  wife  all  his  property 
for  life,  and  empowered  her  to  tell  enough  of  the 
real  estate  out  of  a  certain  desciilied  tract  to 
pay  testator's  debts  if  the  personalty  was  In- 
sufficlect.  It  further  provided  that  at  the  deal!' 
of  the  wife  all  the  property  which  might  be 
left  should  be  sold,  and  out  of  the  proceeds  the 
debts  of  the  wife  and  a  specific  legacy  to  one 
daughter  should  be  paid,  and  "then,  after  said 
amounts  are  paid,  whatever  amount  that  may 
be  left  I  will  and  bequeath  that  an  equal  divi- 
sion be  made  among  all  my  children,  share  and 
share  alike."  Held,  that  at  the  death  of  tes- 
tator his  children  took  a  mere  conditional  fee 
or  interest  in  the  proceeds  of  the  sale  of  iiii 
property,  which  interest  was  to  become  absolute 
upon  the  death  of  the  wife;  and  the  death  of 
a  child  prior  to  the  death  of  the  wife  defeated 
her  interest  in  the  estate,  and  her  husband, 
claiming  as  her  heir  or  legatee,  was  not  entitled 
to  participate  in  the  distribution. 

Appeal  from  Circuit  Court  Grant  Coonty: 
H.  J.  Paulas,  Judge. 

Suit  by  John  O.  Nelson,  administrator  of 
Jobn  Entaminger,  deceased,  against  Sarah 
H.  Nelson  and  others.  From  the  Judgment 
rendered,  piaintifT  appeals.    Reversed.. 


Jobn  A.  Kersey,  for  appellant 
&  Charles,  for  appellees. 


St  Jobn 


MYERS,  J.  Appellant  filed  his  petition 
In  the  court  I>elow  to  have  the  will  of  Jobn 
Entsminger,  deceased,  construed,  and  for 
directions  In  the  distribution  of  his  estate. 
Sarah  H.  Nelson  and  others,  including  Simon 
B.  Kennedy,  were  made  defendants;. 
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The  mate^al  facts,  bo  far  as  tbls  appeal 
Is  contcmed,  are  as  follows:  On  January  20, 
1890,  Jobn  Entsmlnger  died  testate,  the  own- 
er of  certain  town  property  In  the  town  of 
Jonesboro,  and  certain  farm  lands,  all  In 
Grant  county,  Ind.  "That  at  bis  death  bis 
children  were  Sarab  H.  Nelson,  Matilda  J. 
Lucas,  Hebecda  Y.  Robblns,  Jobn  W.  Ents- 
minger.  Rose  M.  Kennedy,  and  Emma  0. 
Brooks."  That  at  bis  death  he  left  a  will, 
the  part  of  which  asked  to  be  construed 
reads  as  follows: 

"Item  First:  To  my  beloved  wife,  I  will 
during  her  natural  life,  all  my  real  estate 
In  the  county  of  Orant  and  State  of  Indiana, 
and  Is  described  as  follows:"  then  follows  a 
description  of  a  fifty  acre  tract  of  land;  also 
a  one  hundred  and  fifty-seven  acre  tract; 
also  two  tracts  of  land  In  the  town  of  Jones- 
boro; all  "to  hare  andto  hold  the  same  dur- 
ing my  beloved  wife's  natural  life. 

"Item  Two:  I  further  will  and  bequeath 
to  my  beloved  wife  all  my  personal  property 
of  every  kind,  and  hereby  empower  her,  my 
said  wife,  to  collect  all  claims,  consisting  of 
notes,  accounts,  rents,  profits  and  choses  in 
action  that  are  due  me,  or  may  become  due 
to  me  at  the  time  of  my  death,  and  I  further 
empower  my  wife  and  give  her  full  author- 
ity to  collect,  as  aforesaid,  and  pay  off  and 
take  receipts  for  all  my  Just  debts  that  I 
may  be  owing  at  the  time  of  my  death,  and 
In  the  event  my  personal  property  should 
be  insufficient  to  pay  all  my  just  debts  that 
I  may  be  owing  at  my  death,  I  hereby  em- 
power my  wife  and  give  her  full  power  to 
sell  and  convey  and  make  title  to  a  suflldent 
amount  of  my  real  estate  ont  of  that  tract 
of  land  first  described  above,  being  fifty 
acres  formerly  described  and  purchased  by 
me  of  Phillip  Mather.  1  further  will  that 
my  beloved  wife  shall  act  as  executrix  of  all 
the  foregoing  will,  and  that  she  take  charge 
ot  and  transact  all  of  the  foregoing  business 
as  I  have  directed  the  same  to  be  done  with- 
out giving  bond. 

"Item  Three:  I  further  will  that  at  the 
death  of  my  beloved  wife  that  what  re- 
mains of  my  estate  at  the  death  of  my  said 
wl'fe  that  there  be  paid  to  my  youngest 
daughter  Emma  G.  the  sum  of  five  hundred 
dollars  to  make  her  part  equal  with  what 
my  other  children  have  already  received.  I 
then  direct  and  will  that  after  said  five 
handred  dollars  Is  paid  to  my  said  daughter 
that  all  of  my  estate  both  real  and  personal 
that  may  be  left  at  the  death  of  my  beloved 
wife  be  sold  and  converted  into  money  and 
oat  of  said  money  so  realized  that  all  Just 
debts  which  my  said  wife  may  during  her 
life  may  have  contracted  be  paid  and  that 
said  five  hundred  dollars  above  mentioned 
be  paid  to  my  said  daughter  Emma  out  of 
said  money  first,  and  then  after  said  amounts 
are  paid,  whatever  amount  that  may  be  left 
I  will  and  bequeath  that  an  equal  division 
be  made  among  all  my  children  share  and 
share  alike,  each  one  including  my  daughter 


Emma  taking  an  equal  Share  of  said  re- 
mainder." 

Item  fourth  provides  for  the  purchase  of 
a  monument,  to  be  paid  for  "out  of  the  re- 
mainder of  my  estate  before  the  final  and 
last  divide  is  made,"  and  he  appoints  John 
0.  Nelson  executor. 

That  about  three  years  after  the  death  of 
John  Entsminger  his  daughter  Rose  M.  Ken- 
nedy died  testate,  leaving  no  children  nor 
descendants  of  any  children,  but  leaving 
Simon  B.  Kennedy  her  surviving  husband. 
The  item  of  her  will  purporting  to  affect  her 
Interest  in  the  estate  of  her  father  is  in 
the  words  and  figures  following,  to  wit; 

"Fifth:  I  will  and  devise  to  my  husband, 
S.  B.  Kennedy,  all  my  Interest  and  right  in 
the  real  estate  to  which  I  now  have  an 
Interest  in  subject  to  a  life  estate  of  my 
mother,  and  which  real  estate  is  situated 
near  Gas  City,  Indiana,  and  known  as  the 
John  Entsminger  farm,  consisting  of  about 
207  acres.  Should  the  same  be  sold  during 
my  life,  then,  in  that  event,  I  direct  that 
the  proceeds  of  such  -sale  as  to  my  interest 
therein,  shaU  go  to  my  husband,  8.  B.  Ken- 
nedy." 

That  Martha  Entsminger,  the  widow  of 
said  John  Entsminger,  died  July  7,  1902, 
and  at  her  death  the  only  surviving  children 
of  John  Entsminger  were  Sarah  H.  Nelson, 
Matilda  J.  Lucas,  Rebecca  Y.  Robbins,  John 
W.  Entsminger,  and  Emma  C.  Brooks.  That 
Simon  B.  Kennedy  is  still  living,  and  Is  the 
surviving  husband  of  said  Rose  M.  Kennedy, 
and  her  only  heir,  devisee,  or  legatee. 

The  above  and  other  facts — ^the  latter 
not  material  to  this  appeal — ^were  agreed 
upon  In  the  court  below,  and  submitted  to 
the  court  for  decision.  The  lower  court 
found  that  the  remainder  of  said  John  Ents- 
mlnger's  estate  should  be  distributed  one- 
sixth  to  each  of  the  surviving  children  at 
the  death  of  the  widow,  Martha  Entsminger, 
and  one-sixth  to  Simon  B.  Kennedy.  Judg- 
ment accordingly. 

The  errors  assigned  In  this  court  are:  (1) 
"The  court  erred  in  overruling  motion  for  a 
new  trial."  (2)  "The  court  erred  in  Its  de- 
cision that  Simon  B.  Kennedy  is  entitled 
to  share  in  the  distribution  of  the  money  to 
arise  from  the  sale  of  the  real  estate  of 
John  Entsminger,  deceased." 

The  errors  assigned  require  this  court  to 
construe  the  will  of  John  Entsminger,  as  to 
whether  or  not  the  interest  of  the  remainder- 
man In  said  will  took  a  vested  or  contingent 
Interest,  or  a  vested  remainder  subject  to 
be  divested  upon  the  condition  subsequent 
viz.,  the  death  of  the  remainderman  prior  to 
the  termination  of  the  life  estate.  "A  vest- 
ed Interest  is  one  in  which  there  Is  a  present 
fixed  right,  either  of  present  enjoyment  or 
of  future  enjoyment"  "A  contingent  In- 
terest is  one  in  which  there  Is  no  present 
fixed  right  of  either  present  or  future  enjoy- 
ment but  in  which  a  fixed  right  wUl  arise 
in  the  future  under  certain  specified  contln- 
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gencies."  Pttfe  en  Wills,  t  656.  "A  vested 
remainder  Is  one  limited  to  a  certain  person 
on  «  certain  event,  viz.,  the  termination  of 
tbe  particular  estate,  in  such  nyinner  tha^ 
the  remainderman  has  present  eai>aclty  to 
take  possession  should  the  possession  become 
Immediately  vacant"  Gardner  on  Wills,  SS 
128-131.  "An  «state  In  remainder  Is  not  ren- 
dered contingent  by  the  uncertainty  of  tbe 
time  of  enjoyment  Tbe  rl^bt  and  capacity 
of  tbe  remainderman  to  take  possession  of 
the  estate  If  the  possession  were  to  become 
vacant,  and  tbe  certainty  that  the  event  upon 
which  tbe  vacancy  depends  mu^t  happen 
some  tlmev  and  not  the  certainty  that  it  will 
happen  in  tbe  lifetime  of  tbe  remainder- 
man, determine  whether  or  not  tbe  estate  is 
vested  or  contingent."  Hoover  v.  Hoover, 
116  Ind.  498,  19  N.  G.  468;  Brace  v.  Blssell, 
119  Ind.  525,  22  N.  m  4.  12  Am..  St  Kep. 
436.  The  same  rule  la  followed  In  tb«  case 
of  Corey,  Executor,  v.  Springer,  138  Ind.  506, 
37  N.  E.  322.  The  law  Is  well  settled  that 
In  constralng  wills  the  intention  of  tbe  tes- 
tator must  gQvern,  "If  it  Is  not  Inconsistent 
with  some  established  rule  of  law.  Courts, 
in  giving  an  Interpretation  to  a  will,  may 
place  themselves  in  the  situation  of  tbe  tes- 
tator, examine  the  surroundings,  and  then, 
from  tbe  language  used,  arrive  at  bis  Inten- 
tion." Corey,  Executor,  v.  Springer,  supra; 
Mulvane  v.  Rude,  146  Ind.  476,  45  N.  E.  659. 
"Tbe  law  favors  vested  estates,  and  that 
remainders  will  never  be  held  to  be  con- 
tingent when  they  can  be  held  to  be  vested 
consistently  with  the  apparent  intention  of 
tbe  testator."  Holing,  by  Next  Friend,  r. 
Miller  et  al.,  133  Ind.  602,  83  N.  E.  354; 
Rnmsey  v.  Durham,  6  Ind.  71;  Burke  v. 
Barrett  SI  Ind.  App.  635,  67  N.  E.  552. 
"Words  In  a  will  must  be  given  their  or- 
dinary meaning,  unless  there  Is  other  lan- 
guage In  tbe  will  which  ijadlcates  clearly  that 
tbe  testator  did  not  use  tbe  words  in  ques- 
tion In  their  plain  and  ordinary  sense." 
West  V.  Rassman,  135  Ind.  278.  294.  34  N. 
B.  991;  Pugh  v.  Pugh,  105  Ind.  552,  5  N.  E. 
673. 

With  these  general  rules  -before  tis,  and 
applying  them  to  tbe  interpretation  of  the 
will  of  John  Entsmlngcr,  tbe  question  at  once 
arises,  when  did  the  property  in  question 
vest  in  tbe  children?  After  a  careful  con- 
sideration of  this  will,  If  we  are  to  follow 
the  Intention  of  the  testator,  we  conclude  that 
!t  was  his  Intention  to  give  to  his  wife  tbe  fee 
in  all  of  his  property  during  her  natural  life, 
charged  with  the  payment  of  bis  debts,  and 
nt  her  death  to  go  to  his  children,  charged 
with  the  payment  of  her  debts,  and  $500  to 
rvne  of  bis  daughters.  Tbe  Intention  of  tbe 
testator  was  to  make  bis  will  la  two  parts; 
one  part  Including  the  two  flrst  Items,  and 
the  second  covering  the  last  Items.  He 
'>Ioses  tbe  first  by  appointing  bis  wife  ex- 
tutrix,  and  the  last  by  appointing  John  0. 
Nelson  executor.  In  Item  4  he  speaks  of  "the 
final  and  last  divide  Is  made,"  evidently  re- 


ferring to  his  property  for  distrlbutloD  among 
his  children.  There  Is  no  provision  for  par- 
tial distribution  to  bis  children,  byt,  on  the 
contrary,  be  provides  (1)  for  the  sale  and  cod- 
verston  Into  money  ot  all  of  bis  estate,  both 
real  and  personal;  (2)  be  charges  the  fund 
with  the  payment  of  certain  amounts;  0) 
tbe  remaihder  be  bequeaths  to  his  chUdren. 
If  tbe  Intention  of  tbe  testator  was  as  we 
have  Indicated,  we  are  precluded  from  fol- 
lowing it  for  to  io  so  would  be  to  violate  a 
well-established  principle  of  law.  Tbe  word- 
ing of  the  will  clearly  gave  to  the  widow  a 
life  estate  in  the  property,  with  power  of 
dit^wsition  as  to  part,  and  no  greater  Interest 
Mulvane  v.  Rude,  Executor,  146  lud.  476, 
45  N.  E.  659,  and  cases  cited.  Item  3  directs 
the  executor  to  sell  and  convert  Into  money 
all  the  property  remaining  after  the  death  of 
O^  widow,  and  trwfi  the  .pi»ce«d8  arising 
from  such  sale  to  pay  to  Via  daughter  Emma 
loOO,  and  all  the  Just  debts  of  the  life  ten- 
ant '  The  balance  be  bequeaths  to  "all  my 
children,  share  and  share  alike."  By  the 
tei'ms  of  this  will,  no  title  or  Interest  In  the 
property  vested  in  tbe  executor,  his  right 
being  a  naked  power  to  sell  the  prc^erty  and 
distribute  tbe  proceeds  as  therein  directed. 
Brumfleld  ▼.  Drook,  101  Ind.  190.  "Tbe  di- 
rection to  sell  was.  In  effect,  a  conversion  of 
the  land  Into  personalty.  In  equity  it  must 
be  considered  and  treated  as  money."  Ram- 
sey V.  Durham,  5  Ind.  71.  When,  by  the 
provisions  <^  a  will,  it  Is  plain  that  the  real 
estate  Is  to  be  converted  Into  money,  '^ 
court  of  equity  will  decree  that  an  equita- 
ble conversion  of  the  real  estate  of  tbe  tes- 
tator into  money  or  personalty  took  place 
at  the  time  of  his  death."  Chick  v.  Ives 
(Neb.)  90  N.  W.  751;  Salisbury  v.  glade  (N. 
Y.)  54  N.  E.  741;  Roland  v.  Tiemey  (Iowa) 
91  N.  W.  836.  It  foUows,  then,  that  if  the 
real  estate  of  John  Entsminger,  by  the  terms 
of  his  will,  was  equitably  converted  into  mon- 
ey at  tbe  date  of  bis  death — and.  In  our  opin- 
ion. It  was  so  converted — bis  children  bad 
no  interest  in  the  same  as  real  estate,  and 
they  had  no  power  to  sell,  convey,  mortgage, 
or  will  the  same.  Therefore,  in  our  Judg- 
ment Simon  B.  Kennedy  took  no  interest  in 
the  real  estate  by  virtue  of  the  will  of  Rose 
M.  Kennedy.  Chick  v.  Ives,  supra;  In  re 
Melcher  (It  I.)  64  Atl.  379;  In  re  Gardner 
(D.  C.)  100  Fed.  670.  Having  determined  to 
hold  that  by  the  terms  of  the  will  in  ques- 
tion tbe  real  estate  of  John  Entsminger  was 
'  In  equity  converted  into  money  at  the  date 
of  bis  death,  it  therefore  follows  that  the 
distribution,  under  tbe  will,  to  his  chUdren, 
should  be  upon  the  theory  that  the  donation 
in  tbe  flrst  instance  was  made  in  money. 
Rumsey  v.  Durham,  supra. 

Tbe  law  favors  vesting  of  estates  at  the 
earliest  possible  moment  and  wfaeca.  In  the 
constrnetloB  of  wills,  there  is  doubt  as  to 
whether  the  testator  Intended  that  the  estate 
given  by  the  will  should  vest  or  be  contin- 
gent the  estate  should  be  held  to  be  vested. 
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wbcra  It  am  be  done  coiiBl«t9nt]^  with  Qie 
aitparent  IntenUona  of  the  testator.  This 
leavM  OS  to  the  Inquiry,  what  were  the  Is- 
tentlona  of  the  teatator?  (1)  To  pay  his 
debts;  (2)  five  hla  wife  all  the  lemalnder 
ot  his  pr(H>ert7  during  her  natnial  life;  (8) 
•t  the  deatb  ot  hi*  wifc^  throtvh  an  e^^s- 
tor,  ooDTert  the  property  then  remaining  inlp 
money;  (4)  dl^nae  of  the  money.  HowT 
By  flrat  ptylnc  hla  datu^ter  Emma  ^600; 
■econd,  by  paying  the  Just  debts  of  his  wife; 
third,  paying  for  a  monument;  to  cost  not  leas 
than  ^200:  and  fourth,  by  making  dlstrlba- 
tlon  of  the  remainder  to  bla  children.  Hie 
property  to  be  distributed  being  money,  h0 
clearly  Indicates  when  the  distribution  Is 
to  take  places  and  to  whom  payable.  Notice 
the  language  used:  "Then  after  said  amounts 
are  paid  whatever  amount  that  may  be  left 
I  will  and  bequeath  that  an  eq«al  dlrislon 
be  made  among  all  my  dilldrea,  share  and 
share  alike."  The  word  "then"  meaning  |rt 
that  tlmcv  and  after  the  death  of  the  widow, 
after  sale  of  the  property,  after  the  payment 
of  the  obligations  mmtloned  In  the  will,  fixes 
the  time  when  distrlbntlon  or  "dMslon"  shall 
take  {dace  and  final  disposition  had.  He 
says:  "That  an  equal  division  be  made 
among  all  my  children,  share  and  share 
alike."  The  word  "children"  ipay  sometimes 
be  used  In  such  a  .sense  and  under  such  cli>- 
cnmstances  as  to  Include  grandchildren,  but 
under  no  supposition  imaginable  to  us  could 
It  be  construed  to  Include  a  son-l&>law. 

The  appellee  largely  relies  upon  the  case 
of  Bumsey  v.  Durham,  supra,  for  an  affirm- 
aoce  of  this  case.  In  the  Bomsey  Case  the 
will  gave  to  the  widow  the  use  and  benefit 
of  the  real  and  personal  property  for  the  sup- 
port of  herself  and  family,  and  nothing  more. 
In  the  case  at  bar,  from  the  language  used 
In  the. will,  testator  Intended  to  give  the  fee 
In  the  real  estate  and  the  title  to  the  pw- 
sonal  property  absolutely  aad  unconditional- 
ly to  the  wife  during  her  natural  life.  In 
the  Rumsey  Oase  the  will  devises  the  use  of 
the  property  tp  the  wife  for  a  certain  pur- 
pose; that  purpose  not  being  alone  for  the 
widow's  benefit;  but  for  the  benefit  of  his 
children  as  well.  Therefore  the  children 
took  an  Immediate  vested  Interest  iqton  the 
death  of  the  testator.  They  were,  by  the 
terms  of  the  will,  entitled  to  some  support 
from  the  real  estate  through  their  mother, 
in  the  case  under  consideration  no  such  pro- 
vision is  made.  We  think  there  Is  a  marked 
distinction  between  the  two  cases.  While 
we  are  not  to  overlook  the  law  as  to  vesting 
of  estates,  yet  we  must  not  be  nnmindfol 
of  the  great  cardinal  principle  In  constru- 
ing wills  that  the  Intention  of  the  testator 
must  govern,  and  he  carried  out,  unless  clear- 
ly Inconsistent  with  some  well-established 
rale  of  law.  In  the  case  at  bar,  construing 
the  intention  of  the  testator  la  connection 
with  the  law  governing  the  construction  of 
wills,  we  conclude  that  the  children  of  John 
Vntsmlnger  took  a  conditional  fee  or  later- 


4>t  i»  tke  mwtey  at  the  deatli  of  tevtator, 
whleb  was  to  become  absolute  upon  the  deatli 
of  the  lUe  tenant  This  construction  of  the 
will.  In  oar  opinion,  will  more  nearly  carry 
put  the  Intention  of  the  testator  tbaa  any 
other  to  be  placed  upon  It 

The  death  of  Rose  M.  Kennedy,  a  child 
of  testator,  prior  to  the  death  of  the  life  ten- 
ant defeated  her  interest  In  her  father's 
estate,  and  Simon  B.  Kennedy,  claiming  as 
the  sole  heir,  legatee,  or  devisee  of  Rose 
M.  Kennedy,  took  no  interest  and  is  not  en- 
titled  to  partldpato  in  tte  distribution  there- 
of. 

In  onr  opinion,  the  lower  oourt  eired  In 
permitting  the  defendant  Simon  B^  Kennedy 
to  participate  la  the  distribution  of  the  es- 
tate «f  John  Entsmlnger,  and  the  Judgment 
Is  reversed,  with  instructlona  to  the  lower 
court  to  restate  its  conclusions  of  law  in  so- 
eordanoe  with  titls  opinion. 


(U  Ind.  App.  US) 

BOSHNIAKORSEI  v.  ROSHNIAKORSKI. 
(No.  4,995.) 

(AppeDats  Out  of  Indiana.  DIvWaB  No^  1. 
Nov.  29,  1904.) 

OIVOBC^ACnON— BKSIDEIfCS    OF    TLATmnT— 

wrrHBssas— qPAmiCATioN-^YiDKwcK 

— BOmcIKROT — BTATDTX. 

L  A  wifs  bronght  an  action  tor  snpport 
aaalnst  her  hosband.  under  Bums'  Ann.  St 
1901,  H  6977,  6978,  but  no  process  was  issaed, 
or  puDlIcation  had,  and  ths  defendant  did  net 
appear  and  was  never  in  coort.  Thereafter 
a  third  poragr^h  of  complaint  was  filed  for 
divorce  under  section  1043,  and  later  an  amend- 
ed complaint  setting  out  the  same  facts  as  stat- 
ed in  the  third  paragraph.  To  this  amended 
complaint  the  husband  iippeared,  and  divorce 
was  decreed  the  wife;  When  ths  complaint  for 
support  was  filed  plaintiff  had  not  been  a  rMl- 
dent  of  the  state  loni;  enough  to  entitle  her  to 
maintain  a  suit  for  divorce,  but  by  the  time  the 
third  paragraph  of  oomplamt  was  filed  she  had 
been  a  resident  a  suffielent  time.  Beld  that 
as  the  actions  for  support  and  divorce  are  en- 
tirely separate  and  distinct  a  contention  that 
the  complaint  for  dlvbres  was  prematurely  filed 
is  untenable. 

2.  Under  Burns'  Ann.  St  1901,  |  1048,  ths 
bona  fide  residence  of  the  plaintiff  Is  required 
to  lie  proved  in  a  divorce  proceeding  by  at 
least  two  witnesses  who  are  rwldent  freeholders 
and  householdara.     In  a  divorce  suit  one   of 

SlaiatilTB  witnesses  testified  to  plaintiff's  real- 
ence  for  the  statutory  period  and  of  Us  own 
residence  in  the  county  where  the  suit  was 
pending,  and  stated  that  he  was  a  householder, 
had  a  wife  and  family,  and  owned  real  estate 
"out  there."  Another  witness  testified  likewise 
as  to  plaintiff's  residence,  ss  to  the  witness  t>e- 
Ing  a  householder  in  the  county,  and  as  to  his 
"lotf  in  ooinparing  As  sise  of  some  other  per- 
son's lot  Held  sufficient  to  qualify  the  wit- 
nesses under  the  statute. 

Appeal  from  Olrcait  Court  St  JoseiA 
County;   Walter  A.  Funk,  Jodge. 

Suit  by  Petronella  BoshniakorAl  against 
Joseph  Sosbniftkorski.  From  a  judgment  for 
plaintiff;  defendant  appeals.    Affirmed. 

Meyer  &  Drummond,  for  appellant  George 
D.  Feldman,  for  appellee. 
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MTfiRS;  3.  It  appears  from  the  record 
in  thl8  case  thiit  on  June  15,  1801,  appellee 
filed  In  the  St.  Joseph  circuit  court  her  com- 
plaint agiBnst  appellant,  asking  for  support, 
as  provided  and  authorized  by  sections  6977, 
6978,  Bums'  Ann.  St  1901.  No  process  was 
issued  or  publication  bad.  Appellant  did  not 
appear  or  answer  this  complaint,  and  was 
never  In  court  voluntarily  or  otherwise,  for 
that  purpose.  On  September  13,  1901,  an 
additional,  or  what  was  designated  aa  a 
"third  paragraph  of  '  complaint,"  was  filed 
by  appellee,  in  which  she  averred  residence 
in  the  state  of  Indiana  and  in  St.  Joseph 
county,  as  prodded  by  section  M»43,  Btims* 
Ann.  St.  1901;  marriage  of  appellant  and  ap- 
pellee; a  living  together  as  husband  and 
wife;  separation;  that  they  had  not  lived  or 
cohabited  together  as  husband  and  wife  after 
separation;  stating  name  of  appellee  before 
marriage;  acts  of  cruel  and  inhnman  treat- 
ment of  appellee  by  appellant;  kind  and 
value  of  property  owned  by  appellant;  and 
demanding  a  divorce,  alimony,  and  to  be 
allowed 'to  assume  her  maiden  name.  On 
March  6,  1903,  an  amended  complaint  was 
filed  by  appellee  against  appellant,  averring 
virtually  the  same  facts  as  stated  in  said 
third  paragraph,  to  which  was  attached  and 
filed  with  the  clerk  of  the  court  the  affidavit 
of  appellee  as  to  residence,  etc.,  as  required  by 
section  1043,  Bums'  Ann.  St.  1901,  In  actions 
for  divorce.  To  this  amended  petition  or 
complaint  appellant  appeared  and  answered. 
The  issue  thus  tendered  was  tried  by  the 
court,  resulting  in  a  finding  and  Judgment 
for  appellee.  Appellant  moved  for  a  new 
trial,  assigning  as  reasons  therefor:  (1)  That 
the  decision  of  the  court  Is  not  sustained  by 
sufficient  evidence;  (2)  that  the  decision  of 
the  court  Is  contrary  to  law.  The  motion 
was  overruled,  exception  and  appeal  taken. 
The  evidence  is  In  the  record. 

The  appellant  Insists  (1)  that  the  evidence 
does  not  establish  the  residence  of  appellee, 
as  required  by  section  1043,  Bums'  Ann.  St 
1901;  (2)  that  the  proof  of  residence  of  ap- 
pellee In  the  state  for  two  years,  and  in  the 
county  for  six  months  Immediately  preced- 
ing the  ffilng  of  the  petition,  was  not  made 
at  the  trial  by  two  witnesses  who  were  at 
the  time  resident  freeholders  and  household- 
ers of  the  state. 

The  statute  (section  1048,  Bums'  Ann.  St. 
190H  provides  that:  "Divorce  may  be  de- 
creed by  the  superior  and  circuit  courts  of 
this  state,  on  petition  filed  by  any  person 
who,  at  the  time  of  filing  of  such  petition, 
is  and  shall  have  been  a  bona  fide  resident 
of  the  state  for  the  last  two  years  previous 
to  the  filing  of  the  same,  and  a  bona  fide 
resident  of  the  county  at  the  time  of,  and  for 
at  least  six  months  immediately  preceding 
the  filing  of  such  petition;  which  bona  fide 
residence  shall  be  duly  proven  by  such  peti- 
tioner, to  the  satisfaction  of  the  court  trying 
the  same,  by  at  least  two  witnesses  who  are 
resident  freeholders  and  householders  of  the 


state."  The  buidefi  was  on  appellee  to  make 
proof  of  %er  bona  fide  residence  In  the  state 
f dr  two  years  and  a  bona  fide  residence  In  the 
•county 'for  six  months  immediately  preceding 
the  filing  of  the  petition  by  at-  least  two  free- 
holders and  householders  of  the  state,  and  un- 
til'this  was  done  the  court  had  no  Jurisdiction 
to  hear  and  determine  this  cause.  Powell  v. 
Powell,  53  Ind.  613;  Driver  v.  Driver,  153 
Tnd.  88,  54  N.  E.  369;  Cummins  t.  Cummins, 
30  Ind.  App.  671,  66  N.  E.  916.  It  appears 
from  the  evidence  that  appellee  came  to  the 
state  of  Indiana  on  the  1st  or  2d  day  of 
July,  1899,  and  on  the  same  date  to  the  coun- 
ty of  St  Joseph,  and  there  continuously  re- 
sided until  the  trial  of  this  cause  in  May, 
1908.  Therefore,'  if  the  complaint  few  di- 
vorce was  filed  June  16,  1901,  as  appellant 
contends,  then  the  trial  court  had  no  Juris- 
diction. But  if  not  filed  until  September 
13,  1901,  the  action  was  not  prematurely 
brought  and  appellant  must  fall  as  to  this 
particular  contention.  Actions  based  upon 
sections  6977,  6978,  Bums'  Ann.  St  1901,  and 
actions  for  divorce  under  our  statute  are  en- 
tirely different  and  separate  causes  of  ac- 
tion, and  as  we  see  the  pleading  in  this  case 
there  was  no  attempt  to  file  a  petition  for 
divorce  prior  to  September  13,  1901. 

As  to  the  iaecond  contention  of  appellant, 
it  appears  that  only  two  witnesses — Peter 
Kretzner  and  Valentine  Krych — attempted  to 
qualify  and  testify  as  to  the  residence  of  ap- 
pellee. On  this  subject  Peter  Kretzner  tes- 
tified as  follows:  "Q.  I  will  ask  yon  whether 
you  are  it  freeholder.  A.  I  am  a  house- 
holder. Q.  A  freeholder?  A.  Yes,  sir.  Q. 
You  own  real  estate?  A.  Yes,  sir.  Q.  Where 
do  you  live?  A.  1040  West  Fisher  street. 
Q.  South  Bend,  Indiana?  A.  South  Bend, 
Indiana.  Q.  In  what  county  do  you  live? 
A.  St.  Joseph  county.  Q.  What  state?  A. 
State  of  Indiana.  Q.  How  long  have  yon  liv- 
ed In  St  Joseph  county,  state  of  Indiana? 
A.  I  have  lived  here  It  will  be  twenty-one 
years  the  18th  day  of  May,  I  think;  I  am 
pretty  sure.  Q.  Now,  yon  say  you  own  real 
estate?  A.  Yes,  sir.  Q.  I  will  ask  you  wheth- 
er you  know  of  property  selling  In  the  Sixth 
Ward,  near  your  home — know  of  property 
sales  there,  people  buying?  A.  Yes,  sir.  Q. 
You  know  of  instances  of  that  kind?  A. 
Yes,  sir.  Q.  Do  you  know  what  property  is 
worth  up  In  the  Sixth  Ward?  A.  Yes,  sir." 
The  witness,  testifying  as  to  the  width  of 
a  certain  lot,  answered  as  follows:  "Q.  How- 
many  feet  front  has  It?  Do  you  know?  A. 
I  think  sixty  feet  I  dcm't  know  exactly; 
fifty-five  or  sixty  feet  It  has  quite  a  lot 
there.  Q.  Fifty-five  or  sixty?  A.  I  don't 
know  exactly,  but  it  Is  a  big  lot  Q.  As  big 
as  your  lot?  A.  Bigger  than  mine.  I  have 
a  small  lot."  Valentine  Krych  testified  as 
follows:  "Q.  You  may  state  your  name.  A. 
Valentine  Krych.  Q.  Ask  him  where  he 
lives.  A.  He  is  In  this  country  now.  Q. 
In  what  county?  A.  St.  Joseph  county.  Q. 
State  of  Indiana?    A.  Yes,  sir.    Q.  Yon  are 
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•  bonseholder  out  there — ^yon  keep  bouse,  do 
jon?  A.  Yes,  sir.  Q.  You  bave  a  wife  and 
famll;  tbere?  A.  Yes,  s^.  Q.  Yon  own 
property  out  tbere,  do  you?  A.  Yes,  sir.  Q. 
How  much  property  do  you  own?  A.  About 
sixty  acres.  Q.  About  sixty  acres  of  real  es- 
tate? A.  Yes,  sir.  Q.  You  own  It  In  your 
name?  A.  Yes,  sir.  Q.  In  Bt  Joseph  coun- 
ty, state  of  Indiana?  A.  Six  pilles  from 
here.  Q.  In  what  direction?  A.  Soutb.  Q. 
Ask  him  bow  long  be  bas  llred  In  St  Joseph 
county,  Indiana.  A.  Thirteen  years."  Un- 
der our  statute  the  satisfactory  evidence  re- 
quired to  show  residence  by  petitioner  in  a 
divorce  proceeding  must  be  made  "by  at 
least  two  witnesses  who  are  resident  free- 
holders and  householders  of  the  state."  In 
our  opinion,  witnesses  Eretzner  and  Krych 
duly  qualified  as  such  witnesses.  The  rec- 
ord In  this  case  shows  that  when  these  wit- 
nesses were  giving  tbelr  testimony  at  the 
trial  of  this  cause  tbey  were  at  the  dty  of 
South  Bend;  one  residing  In  tbbt  city,  the 
other  in  the  country,  and  both  In  St  Joseph 
county,  Ind.  Tbey  were  both  householders, 
Krych  owning  60  acres  of  real  estate;  and 
by  a  fair  Interpretation  of  bis  testimony  by 
"out  tbere"  be  meant  the  place  of  his  resi- 
dence, which  was  in  Indiana,  six  miles  south 
of  the  city  of  Sonth  Bend.  Eretzner  stated 
that  he  was  a  freeholder,  and  resided  at 
1040  West  Flsber  street,  Soutb  Bend,.  Ind. 
He  speaks  of  bis  lot  and  the  size  of  the 
same,  evidently  meaning  the  real  estate 
wliere  he  resided.  In  the  case  of  Brown  ▼. 
Brown,  138  Ind.  257,  87  N.  E.  142,  where  the 
witness  testified  to  bis  residence  at  "Bain- 
bri<1se,  Monroe  township,"  and  that  be  was 
a  freeholder  and  householder,  the  court  said: 
"If  we  may  presiftne  that  'Balnbrldge,  Mon- 
roe township,'  Is  in  Indiana,  this  witness 
was  one  meeting  the  requirements  of  the 
statute." 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  circuit  court  is  afllrmed. 


(35  Ind.  App.  684) 

UNITED  STATES  BOARD  &  PAPER  CO.  T. 

MOORE.     (No.  4,9T9.)* 

(Appellate  Court  of  Indiana,  Division  No.  Z 

Nov.  29,  1004.) 

APPEAI/— RKTIKW  or  BTIOKNCK— WAIYXB  OT  KB- 
BORS— WATEBS  ANO  WATEB  COUB8E8— POLLU- 
TION or  STBKAlf— ACTIONS  BT  BIPABIAN  PBO- 
PBIEXOB. 

1.  Qneatlona  presented  by  demurrer  are  walf^ 
ed  where  appellant,  in  bis  brief,  fails  to  point 
out  any  objection  to  tbe  pleadine  demurred  to. 

2.  In  a  suit  by  a  lower  riparian  proprietor 
to  enjoin  an  upper  proprietor  from  emptying 
refuse  matter  into  the  stream,  and  thereby  pot- 
luting  the  water,  it  was  not  necessary  for 
plaintiff  to  prove  that  the  discharge  of  refuse 
mattsr  was  Inunediately  from  defendant's  fao 
tmry,  but,  so  long  as  tbe  water  was  poliated,  it 
was  immaterial  whether  the  refuse  was  ais- 
diarged  directly  into  the  river,  or  reached  it 
tbrongh  a  ditch,  6ume,  reservoir,  or  race. 

T  L  Se*  Appoal  and  Error.  TOL  t,  Cent  mg.  U 

•BehMflng  dealed.  74  N.  S.  lOM. 


8.  Under  Acts  1903,  p.  841,  e.  193,  f  8,  re- 
quiring appellate  ooorts,  on  proper  assignment 
of  errors,  to  weigh  the  evidence  in  cases  not 
triable  by  jury,  and  if  the  judgment  appealed 
from  is  not  fairly  supported  by,  or  Is  clearly 
against  the  weight  of  tbe  evidence,  to  awara 
judgment  aecording  to  the  clear  weight  of  tbe 
evidence,  or  remand  tbe  canse,  with  instruc- 
tions to  modify  the  judgment  or  grant  a  new 
trial,  etc..  It  is  only  when  the  record  makes  it 
manifest  that  the  jndgment  appealed  from  is 
not  fairlv  supported  by,  or  is  clearly  against, 
tbe  weight  of  tbe  evidence,  that  it  can  award 
judgment  or  take  other  action  under  tbe  statnta. 

Appeal  from  Circuit  Court,  Rush  County; 
Douglas  Morris,  Judge. 

Action  by  Thomas  B.  Moore  against  the 
United  States  Board  &  Paper  Company. 
From  a  judgment  fOr  plaintiff,  defendant  aP' 
peals.    Affirmed. 

John  W.  Eem  and  Smitli.  Camliem  ft 
Smith,  for  appellant  Hord  &  Adams  and 
John  D.  Megee,'  for  appellee. 


WILEY,  J.  Appellee  sued  appellants  In 
equity  to  enjoin  tbem  from  emptying  into 
Blue  river  (a  natural  water  course)  refuse 
matter  from  their  strawboard  worlu,  and  to 
recover  damages  for  resulting  injuries.  His 
complaint  was  in  one  paragraph,  to  which  • 
demurrer  was  overruled.  Appellants  an- 
swered by  a  general  denial.  Tbe  trial  court 
made  a  general  finding,  denying  Injunctive 
relief,  but  gave  appellee  judgment  for  $500 
damages.  Appellants'  motions  for  a  new 
trial  were  overruled,  and  by  tbelr  assignment 
of  error  they  ask  us  to  review  tbe  action 
of  the  trial  court  In  overruling  said  de- 
murrers, and  also  in  overruling  their  respeo- 
tlve  motions  for  a  new  trial. 

In  their  brief,  counsel  for  appellants  have 
not  pointed  out  any  objection  to  tbe  com- 
plaint, and  hence,  under  tbe  rule,  waived  ttie 
question  presented  by  the  demurrer. 

Tbe  reasons  assigned  in  tbe  motions  tor 
a  new  trial  are  that  tbe  decision  is  not  sns- 
talned  by  sufficient  evidence  and  Is  contrary 
to  law.  Appellants  rely  solely  for  a  reversal 
upon  tbe  Insufficiency  of  tbe  evidence,  and, 
by  a  proper  assignment  of  error,  bring  their 
appeal  within  tbe  act  of  1003,  which  requires 
tbe  courts  of  appeal  to  weigh  tbe  evidence 
in  ail  cases  not  triable  by  a  jury. 

Before  taking  up  for  consideration  tbe 
question  thus  presented,  it  may  be  Important 
to  state  tbe  Issue  tendered  by  tbe  pleadings. 
By  bis  complaint  appellee  avers  that  he  is 
tbe  owner  and  occupant  of  a  farm  consist- 
ing of  170  acres  of  land,  and  that  be  is  en- 
gaged in  general  farming  and  stock  raising; 
that  Blue  river  (a  natural  water  course)  flows 
through  Rush  county,  Ind.,  and  passes  along 
and  over  bis  said  farm  for  a  distance  of  one- 
half  mile;  that  prior  to  the  grievances  of 
which  be  complains,  tbe  waters  of  said 
stream  were  clear  and  reasonably  pure  and 
wholesome  for  drinking  water  for  stock  and 
for  all  other  farming  and  domestic  purposes; 
that  tbe  water  in  its  natural  state  was  « 
great  convenience  to  appellee^  and  greatly 
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enhanced  the  value  of  hts  farm;  that  the 
water  in  said  rirer  -was  well  stpcked  with 
all  game  and  other  fishes  native  to  said 
stream,  and  that  he  was  accustomed  to  take 
fish  therefrom  for  his  family  use,  and  that 
by  reason  thereof  the  value  of' his  farm  was 
greatly  enhanced;  that  daring  all  the  time 
he  has  owned  said  farm  there  has  been,  and 
still  is,  situated  thereon,  a  valuable  flouring 
mill,  which  is  operated  by  water  conducted 
through  a  race,  the  water  of  which  is  sup- 
plied from  said  river;  that  said  race  extends 
over  and  along  his  farm  for  a  distance  of 
about  one-half  mile;  that  he  had,  at  great 
cost,  refitted  said  mill  with  necessary  ma' 
chinery,  etc.,  of  the  latest  patterns,  for  the 
manufacture  of  flour,  meal,  etc.;  that  he 
operated  and  still  operates  said  mill  as  a 
custom  mill,  and  that,  prior  to  the  griev- 
ances of  which  he  complains.  It  was  of  great 
profit  to  him;  that  since  1891  appellants 
have  operated,  managed,  and  controlled  a 
large  mill  or  factory  for  the  manufacture 
of  paper  board  or  strawboard,  and  other  like 
products,  and  still  continue  to  manufacture 
the  same;  that  said  mill  Is  located  at  or 
near  the  town  of  Carthage,  on  the  banks  of 
said  river,  above  appellee's  farm;  that,  In 
the  manufacture  of  said  products,  appel- 
lants used  large  quantities  of  water,  straw, 
lime,  etc.,  and  have  discharged  and  continue 
to  discharge  from  said  mill  large  quantities 
of  waste  water,  and  waste,  refuse,  straw, 
lime,  and  other  substances,  into  such  water 
course,  at  a  point  on  the  same  above  ap- 
pellee's farm,  and  that  the  waters  below 
said  point  where  said  refuse,  etc.,  Is  dis- 
charged, and  on  appellee's  farm,  and  about 
bis  said  mill  and  race,  are  "thereby  corrupt- 
ed and  polluted,  and  rendered  foul,  noxious, 
and  unwholesome,  and  wholly  imflt  for  stock 
water  •  •  •  and  for  any  farm  or  do- 
mestic purposes  whatever,  and  that  all  the 
fish  in  said  water  course  below  said  point 
were  and  are  thereby  destroyed;  that  said 
waste  and  refuse  matter  so  discharged  into 
such  water  course  was  and  is  carried  by  the 
waters  of  said  stream  and  deposited  in  the 
bed  and  on  the  banks  of  the  same  of  the 
plalntiirs  said  farm,  and  In  and  about  said 
mill  and  race,  where  the  same  decays,  and 
becomes  corrupt,  noxious,  and  unwholesome; 
that,  because  of  said  pollution  thereof,  nox- 
ious, unwholesome,  and  offensive  odors  are 
emitted  by  the  waters  of  said  stream,  and 
by  foul  and  decaying  waste  matters  so  de- 
posited on  said  land,  •  •  •  to  the  great 
annoyance  and  discomfort  of  the  plaintiff 
and  his  said  family,  and  whereby  the  plain- 
tiff's use  and  enjoyment  of  his  said  property 
is  greatly  Impaired,  and  the  market  and 
rental  value  of  the  same  are  greatly  depre- 
ciated"; that,  by  reason  of  the  grievances 
above  stated,  appellee's  business  in  the  op- 
eration of  bis  said  mill  was  greatly  injured 
and  destroyed,  and  that  he  is  deprived  of 
the  benefits  accruing  to  him  therefrom;  and 
all  to  his  great  damage,  eta    It  is  further 


averred  that  appellants  will  continue  to  dis- 
cbarge said  refuse  matter  from  their  said 
factory  into  said  stream,  to  appellee's  Ir- 
reparable damage,  unless  enjoined.  The 
prayer  of  the  complaint  asks  for  Injunctive 
relief  and  damages  for  the  Injuries  sustahi- 
ed. 

The  statute  authorizing  appellate  tribunals 
to  weigh  the  evidence  on  appeal  of  any  cases 
not  triable  by  Jury  is  as  follows:  "In  all 
cases  not  now  or  hereafter  triable  by  a  Jury, 
the  Supreme  and  Appellate  Courts  shall,  if 
required  by  the  assignment  of  errors,  care- 
fully consider  and  weigh  the  evidence  and 
admissions  heard  on  the  trial  when  the  same 
is  made  to  appear  by  a  bill  of  exceptions  set- 
ting forth  all  the  evidence  given  in  the 
cause,  and  if,  on  such  appeal.  It  appears  from 
all  the  evidence  and  admissions  that  the 
Judgment  appealed  from  is  not  fairly  support- 
ed  by,  or  is  clearly  against  the  weight  of 
the  evidence,  it  shall  be  the  duty  of  such 
court  to  award  Judgment  according  to  the 
clear  weight  of  the  evidence,  and  atflrm  the 
Judgment  or  return  said  cause  to  the  trial 
court  with  instructions  to  modify  the  Judg- 
ment or  to  grant  a  new  trial;  or  to  enter  such 
other  Judgment  or  decree  as  to  such  court 
of  appeal  may  seem  right  and  proper  upon 
the  whole  case."  Acts  1903,  p.  841,  c.  193.  { 
8.  This  Is  the  fi^t  case,  to  our  knowledge, 
which  has  reached  the  courts  of  appeal  under 
this  statute,  where  the  sole  question  for 
decision  rests  upon  the  weight  of  the  evi- 
dence, and  that  question  properly  presented 
by  the  assignment  of  errors.  If,  In  such 
cases  as  we  are  now  considering,  the  chan- 
cery practice  of  former  days  prevailed— of 
trying  a  case  by  deposition  or  other  written 
evidence — appellate  Judges  would  have  the 
same  opportunity  to  weigh  the  evidence  as 
the  trial  Jadge,.but  such  is  not  the  case  here. 
We  have  to  consider  the  oral  testimony  of 
witnesses,  reduced  to  writing.  We  are  con- 
fronted with  a  record  of  nearly  900  pages  of 
typewritten  evidence,  and  every  word  of  It 
Is  oral.  There  is  much  evidence  to  sustain 
the  material  averments  of  the  complaint,  and 
equally  as  much,  if  not  more  In  volume, 
against  them. 

It  mnst  be  observed  that  Hie  act  of  appel- 
lants, of  which  appellee  complains,  is  that 
they  are  discharging  from  their  factory  Into 
Blue  river  the  refuse  matter  therefrom,  and 
that  thereby  the  waters  of  the  river  below  the 
point  of  discharge  are  made  foul,  noxious, 
and  Impure,  causing  the  damages  and  condi- 
tions detailed  In  the  complaint  If,  to  sus- 
tain these  material  averments,  it  was  neces- 
sary for  appellee  to  prove  that  the  discharge 
of  'said  refuse  matter  was  immediately  from 
appellants'  factory  into  the  river,  then  there 
is  a  total  failure  of  proof,  for  there  is  not 
a  word  of  evidence  to  support  it  Original- 
ly, from  the  date  the  factory  went  into 
operation,  such  refuse  matter  was  discharged 
directly  into  the  river,  and  this  was  con- 
tinued until  1895,  and  since  that  tlme^  ex- 
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cept  on  one  occasion,  by  reason  of  an  acci- 
dent, all  tbe  refnse  matter  from  the  fac- 
tory has  been  carried  through  an  open  ditch 
three  or  fonr  hundred  feet  to  a  point  near 
the  river  where  it  enters  a  flame  800  feet 
long,  made  of  oak  lumber,  by  which  It  is 
carried  across  the  rirer  and  emptied  Into  a 
reservoir  which  has  an  area  of  about  26 
acres.  In  this  reservoir  Is  a  dike  or  embank- 
ment so  constructed  as  to  force  the  Incoming 
water  around  the  edges  of  the  pond,  so  there 
would  be  more  opportunity  for  the  settling 
of  the  matter  in  suspension  In  the  fluid. 
It  is  nearly  200  rods  around  tbe  reservoir, 
and  the  incoming  water  has  to  pass  around 
that  distance  before  It  reaches  the  outlet. 
It  then  passes  over  or  through  an  outlet 
about  12  feet  wide,  in  a  sheet  about  one- 
bait  an  Inch  tbiCk,  into  a  waste  bottom 
land,  designated  as  a  bayou.  This  bayou  Is 
caused  by  back  water  from  a  dam  across  the 
river.  The  waste  water  then  passes  through 
this  bayou  about  three-quarters  of  a  mile 
before  it  reaches  a  point  of  outlet  above  the 
dam.  In  ordinary  stages  of  water,  part  of 
this  waste  passes  over  tbe  dam,  and  part 
ttarough  appellee's  mill  race;  and  In  dry 
times  practically  all  of  it  passes  through  the 
race  for  a  distance  of  about  throe-quarters 
of  a  mile  to  the  mill,  and  tikence  Into  the 
nver,  80  rods  below. 

It  is  earnestly  contended  by  counsel  for 
appellants  that  there  Is  not  a  word  of  evi- 
dence In  support  of  the  allegation  that  the 
refuse  matter  from  the  atrawboard  works 
was  dischai^ted  into  the  river,  and  hence 
there  la  a  total  failure  of  proof  upon  a  ma- 
terial fact  charged.  There  is  no  dlq)ute  as 
to  the  manner  in  which  the  refuse  matter 
from  the  factory  is  disposed  of,  and,  while 
there  is  no  allegation  that  it  was  discharged 
directly  into  the  river,  yet  It  is  averred  that 
<^>pellantB  "have  discharged  and  are  continu- 
ing to  discharge  •  •  •  large  quantities 
of  waste  water  and  waste  refuse,  .straw, 
lime,  and  other  substances,  etc.,  Into  the 
river."  The  complaint  might  have  been 
made  more  speciflc,  if  it  had  been  required, 
as  to  the  exact  manner  tn  which  the  stream 
was  polluted;  but  if  the  evidence  shows  tliat 
It  was  polluted  by  tbe  refuse  matter  from 
appellants'  factory,  after  reaching  the  river, 
in  the  manner  described,  we  are  unable  to 
see  why  there  is  a  failure  of  proof  on  that 
point  If  the  water  was  thus  polluted,  it 
can  make  no  difference  whether  the  refuse 
matter  was  directly  discharged  into  the  riv- 
er, or  reached  the  river  through  the  open 
dltcb,  the  flume,  the  reservoir,  the  bayou, 
and  the  race,  as  dlsdosed  by  the  evidence. 

Counsel,  tn  their  brief,  have  given  a  rdsumd 
of  the  evidence,  and  after  a  careful  exam- 
ination of  it  as  stated  by  them,  and  also  after 
examining  and  considering  much  of  the  orig- 
inal evidence  in  detail,  and  exercising  the 
right  conferred  upon  ua  of  weighing  the 
evidence  In  so  far  as  we  can,  we  are  unable 
to  say  "that  the  Judgment  appealed  from  is 


not  fairly  supported  t^,  or  is  clearly  against, 
the  weight  of  the  evidence."  It  is  only  when 
this  condition  makes  itself  manifest  to  an 
appellate  court  by  the  record  that  it  is  au- 
thorized by  the  statute  to  "award  Judgment 
according  to  the  clear  weight  of  the  evidence 
•  •  •  or  return  said  cause  to  the  trial 
court  with  instructions  to  modify  tbe  Judg- 
ment or  to  grant  a  new  trial,  or  to  enter 
such  other  Judgment  or  decree  as  to  sucb 
court  of  appeal  may  seem  right  or  proper  up- 
on the  whole  case." 

Upon  consideration  of  the  evidence,  under 
our  view  of  the  statute,  we  cannot  see  our 
way  clear  to  disturb  the  conclusion  reached 
by  th«  trial  court    Judgment  affirmed. 


(H  Ind.  App.  US) 
CONRAD  V.  CLEVELAND,  C,  C.  A  ST.  L. 
RY.  CO.  (No.  4,099.) 

(Appellate  0>art  of  Indiana,  Division  No.  1. 
Nov.  20,  1904.) 

TBIAI.— DISCBETIOS     OV     TBIA.L     COUBT— ABOU- 
MENT     OF    COUNSEL  —  INSTBTJCTIONS  —  PBB- 

suiiPTion  or  cobbectnesb— uisundebstand- 

ING    BV    JUBT  —  APPEAL  —  QUBSrIONS     PRE- 
BBNTBD. 

1.  In  appellate  courts  all  presumptions  must 
be  indulged  in  favor  of  tbe  regularity  and  cor- 
rectness of  proceedings  of  the  lower  court,  and 
its  judgment  must  stand  until  error  is  affirma- 
tively shown  by  the  record. 

2.  Instructions  must  be  construed  as  a  whole. 
and  if,  taken  together  and  reasonably  construed, 
tbey  present  the  law  of  tbe  particular  case  with 
reasonable  accuracy,  It  cannot  be  said  that  the 
jury  were  misled. 

3.  It  Is  presumed  that  the  Jury  understaod 
instructions,  and  this  presumption  is  not  over- 
come by  an  affidavit  of  a  party  to  tbe  effect 
that  he  is  informed  and  believes  that  a  number 
of  the  Jury  were  mistaken  as  to  one  of  the  In- 
structions of  tbe  court,  and  understood  a  cer- 
tain thing  thereby. 

4.  Although  Burns'  Ann.  St.  1001,  §  545,  gives 
the  party  having  the  burden  of  the  issue  the 
right  to  open  and  close  the  argument,  and  re- 
gulres  him  to  disclose  in  the  opening  all  points 
relied  on  in  tbe  cause,  yet  questions  pertaining 
to  the  argument  of  counsel  and  tbe  order  iu 
which  they  shall  speak  are  addressed  to  the  dis- 
cretion of  the  trial  court,  and  an  appellate 
court  will  not  interfere  except  in  extreme  casex. 

5.  A  defendant  has  no  absolute  right,  by  fail- 
ing to  argue  a  case  to  the  Jury,  to  preclude 
plaintiff  from  making  a  closing  as  well  as  an 
opening  argument. 

&  A  judgment  will  not  be  reversed  for  the 
refusal  of  the  court  to  permit  plaintiff  to  make 
a  closing  argnment  to  the  jury,  where  defendant 
failed  to  make  any  argnment  after  plaintiff's 
opening,  and  there  was-  nothing  to  prevent  tbe 
opening  from  being  made  as  complete  as  pos-- 
sible,  and  there  was  nothing  to  show  that  tbe 
conclusion  of  the  jury  would  have  been  different, 
had  a  closing  argnment  been  made. 

7.  Where  the  evidence  Is  not  in  the  record, 
questions  addressed  to  its  sufficiency  to  sup- 
port the  verdict,  or  answers  to  special  interroga- 
tories, and  to  the  conflicting  character  of  an- 
swers to  interrogatories,  and  to  the  general  ver- 
dict as  contrary  to  law,  are  not  open  to  review. 

Appeal  from  Circuit  Court,  Boone  County; 
a.  R.  Artman,  Judge. 


T  fi.  See  Trial,  vol.  46,  Cant.  Dig.  H  K.  MH. 
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Action  by  Edwin  P.  Oonrad  against  the 
Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

P.  H.  Dutch,  for  appellant  John  T.  Dye 
and  8.  M.  Ralston,  for  appellee; 

MYERS,  J.  This  was  an  action  by  appel- 
lant against  appellee  In  the  Boone  circuit 
court  for  damages  for  the  alleged  negligence 
of  appellee  in  the  running  of  its  railway 
locomotive  engine,  and  train  of  cars  attach- 
ed thereto,  upon  and  against  appellant's 
horse,  mnle,  wagon,  double  set  of  harness,, 
and  15  grain  sacks,  all  of  the  alleged  value 
of  $387,  and  that  by  the  negligent  acts  of 
appellee  said  horse  and  mule  were  killed, 
and  said  wagon  and  harness  and  sacks  de- 
stroyed, all  without  any  fault  or  negligence 
on  the  part  of  the  appellant  or  his  servant; 
that  said  accident  occurred  on  the  7th  day 
of  August,  1900,  at  a  street  crossing  in  the 
town  of  Zlonsville,  in  Boone  county,  Ind. 
It  is  allied  by  appellant  in  the  conrt  below 
that  appellee,  In  approaching  said  crossing, 
and  when  not  less  than  80  nor  more  than 
100  rods  from  said  crossing,  omitted  to  sound 
the  whistle  on  said  locomotive  engine  three 
times,  and  negligently  and  unlawfully  omit- 
ted to  ring  the  bell  attached  to  said  engine 
continuously  for  not  less  than  80  nor  more 
than  100  rods  from  said  crossing,  until  said 
engine  had  fully  passed  said  crossing;  that 
by  reason  of  said  negligent  and  unlawful 
conduct  of  appellee's  said  servants  in  omit- 
ting to  sound  the  whistle  on  appellee's  said 
locomotive  engine,  and  In  omitting  to  ring 
the  bell  on  appellee's  said  locomotive  en- 
gine, and  running  appellee's  said  locomotive 
engine  and  train  at  a  high  and  negligent 
rate  of  speed  upon  and  over  said  crossing, 
and  while  said  appellant's  servant  was  in 
charge  of  said  property  and  in  the  act  of 
crossing  said  appellee's  railroad  track  at  said 
crossing,  using  due  care  to  avoid  Injury, 
said  property  of  appellant  was  destroyed; 
that;  bad  appellee's  servants  in  charge  of  its 
locomotive  given  the  signal  by  sounding  the 
whistle  and  ringing  the  bell  on  said  locomo- 
tive when  not  less  than  80  nor  more  than  100 
rods  from  said  crossing,  and  continuously 
rung  the  bell  until  Its  engine  had  fully  pass- 
ed said  crossing,  said  appellant's  servant 
could  have  heard  such  signal  and  avoided 
the  collision,  and  avoided  the  Injury  com- 
plained of.  The  complaint  Is  In  two  para- 
graphs, to  which  appellee  filed  an  answer  in 
general  denial.  Trial  by  jury.  Finding  and 
judgment  for  appellee.  The  errors  assigned 
In  this  court  are  (1)  the  overruling  of  appel- 
lant's motion  for  a  new  trial;  and  (2)  not 
permitting  one  of  appellant's  counsel  to  ad- 
dress the  jury  upon  behalf  of  appellant  in 
the  closing  argument  "We  will  consider  the 
errors  assigned  in  the  order  presented  by 
tppellant: 

In  bis  motion  for  a  new  trial,  appellant 


proposes  the  following  reasons  why  a  new 
trial  should  be  granted:  "First  Because  the 
jury  misunderstood,  and  through  mistake 
misconstrued,  instruction  No.  15  given  by 
the  court  Second.  Because  the  Jury,  through 
inadvertence  and  mistake,  understood  the 
court  to  instruct  the  jury  that  if  plaintiff's 
servant  In  charge  of  plaintiff's  team  did  not 
stop  plaintifrs  team  before  driving  upon  the 
crossing,  and  look  and  listen  for  approach- 
ing trains  to  the  crossing,  plaintiff  could  not 
recover.  Third.  Because  a  number  of  the 
jury  made  a  mistake  as  to  what  the  court 
Instructed  the  Jury  was  the  duty  of  plain- 
tlfTs  servant  in  ai^roaching  the  crossing 
when  the  injury  occurred,  in  this:  that  said 
jurors  understood  the  court  to  instruct  the 
jury  that,  if  the  servant  of  plaintiff  in  charge 
of  plaintiff's  team  did  not  stop  plaintiff's 
team  and  look  and  listen  for  approaching 
trains  before  going  on  the  crossing,  plaintiff 
could  not  recover,  which  aforesaid  reason 
will  more  fully  appear  in  Exhibit  A,  here- 
with filed,  and  made  part  hereof.  Fourth. 
Becanse  the  court  erred  in  refusing  to  allow 
P.  H.  Dutch,  one  of  plaintlfTs  counsel,  to 
make  a  closing  argument  to  the  jury  upon 
the  part  of  plaintiff.  Fifth.  Because  the 
court  erred  in  refusing  to  permit  P.  H. 
Dnt6b,  one  of  plaintiff's  attorneys,  to  ad- 
dress the  jury  in  behalf  of  plaintiff.'  Sixth. 
Because  the  general  verdict  of  the  Jury  is 
not  supported  by  sufficient  evidence.  Sev- 
enth. Because  the  general  verdict  of  the  jury 
is  contrary  to  law.  Eighth.  Because  the  an- 
swers of  the  jury  to  interrogatories  are  in 
conflict  with  each  other.  Ninth.  Because 
answers  of  the  Jury  to  interrogatories  num- 
bered 15,  16,  le,  20,  24,  25,  26,  27,  28,  30. 
S3,  34,  41,  45  are  not  supported  by  sufficient 
evidence,  and  for  the  further  reason  tbat 
said  answers  show  that  the  jury  did  not 
understand  the  Import  of  either  their  an- 
swers to  said  Interrogatories." 

We  will  consider  the  first  three  reasons  to- 
gether. The  appellant.  In  his  argument,  lays 
particular  stress  on  instruction  No.  15  sub- 
mitted to  the  jury.  Appellant  does  not  con- 
tend that  the  instmction  does  not  state  the 
law  correctly,  nor  that  the  wording  of  tbe 
Instruction  was  such  tbat  it  could  not  be 
easily  and  readily  understood,  or  that  the 
Instruction  was  so  framed  that  the  jury 
might  have  been  misled  thereby,  or  that  It 
was  not  applicable  to  the  evidence.  In- 
struction No.  15  is  as  follows:  "4  railroad 
crossing  is  a  place  of  known  danger,  and 
the  plaintiff's  servants,  if  they  knew  of  said 
crossing, '  were  bound  to  approach  the  same 
upon  the  assumption  that  a  train  was  liable 
to  pass  at  any  moment  To  relieve  the  plain- 
tiff from  the  imputation  of  negligence  con- 
tributing to  the  injuries  sued  for  in  thlH 
action,  his  servants  were  bound  to  make 
vigilant  use  of  their  senses  of  sight  and  bear- 
ing, so  far  as  they  would  avail  them;  and 
if  tbetr  view  or  bearing  were  at  the  time, 
from  any  cause,  obstructed,  this  made  it  all 
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tbe  more  necessary  for  tliem  to  nse  Increased 
care  and  caution  upon  approaching  the  cross- 
ing.   And  if,  because  of  the  dangerous  char- 
acter of  the  crossing  vrbere  the  Injuries  oc- 
curred, it  would  have  been  tbe  act  of  a.  rea- 
sonably careful  and  prudent  man  to  have 
stopped  and  looked  and  listened  for  an  ap- 
proaching   train    before   driving   upon   tbe 
crossing,  and  this  aald  servants  did  not  do, 
and  if,  by  so  doing,  they  conld  have  seen  or 
beard  the  train  in  time  to  have  avoided  the 
collision,  then,  althongb  you  may  find  that 
tlie  defendant  was  negligent  in  operating  its 
train,  the  plaintiff  cannot  recover."    A  num- 
ber of  other  Instructions  -were  given  to  the 
jury  by  the  court  as  to  appellant's  and  ap- 
pellee's rights,  and  tbe  caution  and  care  to 
be  observed  by  each  to  prevent  accidents  at 
public  crossings,  all  of  which,  as  v^e  must 
presume,  were  within  the  evidence  and  per- 
tinent to  this  case.    The  evidence  Is  not  In 
the  record.    All  presumptions  must,  by  this 
court  be  Indulged  in  favor  of  the  regularity 
and  correctness  of  the  proceedings  of  the 
lower  court,  and,   until  It  is   afiSrmatlvely 
made  to  appear  by  the  record  that  error  was 
committed  by  tlie  trial  court,  tbe  Judgment 
must  stand.    Campbell  v.  State,  148  Ind.  527, 
47  N.  E.  221;  Ferguson  et  al.  v.  Hull  et  al., 
13C  Ind.  339,  36  N.  B.  254;  Taylor,  Onardlan, 
v.  Blrely,  Adin'r,  130  Ind.  484,  30  N.  E.  696; 
Teagarden,  Adm'r,  v.  Phillips,  14  Ind.  App. 
27,  42  N.  E.  540.    Instructions  must  be  con- 
strued as  a  whole,  and  if,  taken  together, 
and  "fairly  and  reasonably  construed,"  they 
present  the  law  of  the  particular  case  to 
the  Jnry  with  reasonable  clearness  and  ac- 
curacy, it  cannot  be  said  they  were  misled. 
Young  et  al.  v.  McFadden,  125  Ind.  254,  25 
N.  E.  284;    Coble  v.  Eltzroth,  125  Ind.  429, 
25  N.  B.  544;  Nave  ▼.  Flack,  90  Ind.  205,  46 
Am.  Rep.  205.    After  a  careful  consideration 
of  the  Instruction  complained  of  by  apprf-^ 
lant,  and  construing  it  with  all  the  other  in- 
Rtmctions  in  this  case,  we  are  nnable  to  see 
anjrtbing    ambiguous    or    uncertain    in    its 
meaning  or  purport,  which  conld  not  be  read- 
ily nnderstood  by  any  one  of  ordinary  in- 
telligence   and    comprehension.    Tbe    pre- 
sumption is  and  should  be  that  the  Jury  did 
understand   the   Instruction,   and   for   us   to 
indulge  any  other  presumption  would  lead  to 
a  field  of  speculation  to  which  we  cannot 
agree.    The  affidavit  of  appellant,  filed  with 
bis   motion  as  Exhibit  A,  whereby  he  says 
"that  he  is  informed  and  believes  tbat  a 
nnml)er  of  the  Jury  who  tried  tbe  above- 
entitled  cause  were  mistaken  as  to  one  of 
tbe  instructions  of  tbe  court;   that  said  Ju- 
rors understood  that  the  court  instructed  the 
Jury  that,  unless  plaintiff's  agent  who  was 
driving   plaintiff's   team    stopped   plaintiff's 
teana  before  going  upon  the  track,  tbat  plain- 
tiff could  not  recover"— can  add  no  support 
to  ground  3.    Eaken  et  al.  v.  Thompson,  4 
Ind.  App.  393.  SO  N.  E.  1114.    We  have  care- 
fully   read  the  interrogatories  and  answers 
thereto,  and  we  must  conclude  that  they  do 


not  support  appellant's  contention.  But  up- 
on the  other  hand,  the  answers  seem  to  be 
intelligent  and  entirely  against  appellant's 
theory. 

'  We  will  next  consider  the  fourth  and  fifth 
reasons  assigned  by  appellant  These  rea- 
sons appeal  purely  to  the  discretionary  pow- 
er of  the  court  It  is  true  that  the  party 
having  the  burden  of  the  Issue  shall  have  the 
rl£ht  to  open  and  close  the  argument  "but 
shall  disclose  in  the  opening  all  the  points 
relied  on  in  tbe  cause."  Section  545,  Burns' 
Ann.  St  1001.  In  the  Criminal  Code  the  or- 
der Is  prescribed,  and,  being  fixed,  tbe  court 
has  no  discretionary  power.  If  tbe  Legisla- 
ture had  Intended  to  take  away  from  tlie 
trial  court  all  discretionary  power  relative  to 
tbe  argument  by  counsel  in  the  trial  of  civil 
cases,  a'  provision  to  that  effect  certainly 
would  have  been  made.  It  appears  from  the 
bill  of  exceptions:  That  an  agreement  was 
had  between  counsel  for  tbe  appellant  and 
appellee  that  the  instructions  of  the  court 
might  be  used  in  tbe  argument  of  the  case 
to  the  Jury.  TTpon  the  part  of  appellant, 
Ambrose  Wllholte,  one  of  tbe  attorneys  for 
appellant  opened  the  argument  to  the  Jury 
"In  an  address  of  one  hour  and  ten  minutes. 
In  which  he  reviewed  all  tbe  evidence  given 
on  the  trial,  except  tbe  testimony  of  four 
witnesses,  and  failing  to  discuss  tbe  Instruc- 
tions of  the  court"  That  at  the  close  of  the 
argument  of  Wllholte  the  attorney  for  the 
appellee  "announced  to  the  court  that  the 
Jury  might  be  instructed;  that  he  would  not 
argue  upon  the  part  of  defendant;  whereup- 
on P.  H.  Dutch,  attorney  for  plaintiff,  re- 
quested and  demanded  that  he  be  permitted 
to  close  the  argument  for  plaintiff,  which 
request  and  demand  was  refused  by  the 
court  and  said  Dutch  was  not  permitted  to 
make  an  argument  to  the  Jury,  and  no  argu- 
ment other  tban  that  made  by  said  Wllholte 
was  permitted  by  the  court  to  be  made  upon 
the  part  of  plaintiff.  That  before  the  com- 
mencement of  the  argument  of  said  cause  to 
tbe  Jury  there  was  no  announcement  or  In- 
timation upon  the  part  of  defendant's  counsel 
that  there  would  be  no  argument  made  in 
said  cause  to  the  jury  upon  the  part  of  said 
defendant  That  there  was  no  misconduct 
on  the  part  of  plalntUTs  counsel,  for  which 
the  court  refused  the  closing  argument  to  be 
made,  but  said  closing  argument  was  refus- 
ed by  the  court  upon  the  ground  that,  as 
counsel  for  defendant  waived  making  tbe 
argument  upon  the  part  of  defendant,  the 
plaintiff  ought  not  to  be  allowed  to  make  fur- 
ther argument  for  the  reason  that  the  plain- 
tiff, by  counsel,  had  sufficiently  argued  said 
cause."  It  is  certainly  Important,  In  the  due 
administration  of  Justice,  that  parties  be  not 
deprived  of  the  full  benefit  of  counsel  in  the 
presentation  of  their  cause  of  action  to  the 
Jury;  nor  do  we  think  there  is  any  abso- 
lute right  In  a  defendant  by  bis  failure  to 
nrgue  his  case,  to  produce  such  a  res-jlt. 
Every  court  is  bound,  in  fairness,  to  prevent 
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such  abuses;  but,  Inasmuch  as  our  Civil 
Code  does  not  take  away  the  discretionary 
power  of  the  trial  court,  and  he  chooses  to 
exercise  that  discretion,  we  think  that  this 
court  should  not  Interfere  except  In  extreme 
cases.  There  is  nothing  In  the  record  to 
show  that  there  was  anything  to  prevent  the 
opening  from  being  made  as  complete  as 
possible.  There  is  nothing  except  speculation 
to  Indicate  that  the  conclusion  of  the  Jury, 
under  any  argument,  would  have  been  dif- 
ferent Prlddy  t.  Dodd,  4  Ind.  84;  Pitts- 
burgh, C.  &  St  li.  B.  Co.  V.  Martin,  82  Ind. 
476;  Baldwin  et  al.  v.  Burrows,  95  Ind.  81; 
Citizens'  St  By.  Co.  v.  HufCer,  26  Ind.  App. 
D75,  60  N.  B.  816. 

The  evidence  not  being  In  the  record,  no 
question  Is  presented  by  the  fifth,  sixth,  sev- 
enth, eighth,  and  ninth  reasons  assigned. 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed. 

(34  Ind.  App.  119) 

INDIANA  NATURAL  GAS  &  OIL  CO.   T. 
LEB.     (No.  4,937.) 

(Apoellate  Court  of  Indiana,  Division  No.  1. 
Nov.  29,  1904.) 

QUIETINO  TITLE  —  PLEADINQ— 8XJ1TICIENCT — 
LANDLOBO  AND  TENANT— ROSPATMENT  OF 
RENTS  —  ACTIONS  —  SUFFICIENCY  OF  COM- 
PLAINT— OAS  LEASES— BREACH  BY  LESSKH— 
MEASUBE  OF  DAMAGES. 

1.  In  an  action  for  damases  for  failure  to 
famish  gas  for  domestic  purposes  according  to 
the  terms  of  a  gas  lease,  a  complaint  alleging 
that  plaintiff  had  received  no  gas  under  the 
lease,  and  had  been  compelled  to  procure  fuel 
and  lights  from  other  sources,  and  that  the 
gas  for  fuel  and  lights  which  should  have  been 
furnished  under  the  lease  was  of  the  value  of 
$100,  averred  sufficient  facts  for  the  determina- 
tion of  the  measure  of  damages. 

2.  Where  a  lease  provided  that  the  rentals, 
when  doe,  shonld  be  deposited  In  a  certain  bank, 
a  deposit  in  the  bank  was  a  payment  of  rent 
under  the  lease,  and  an  averment  in  a  pleading 
that  the  rent  was  not  paid  included  by  implica- 
tion a  statement  that  it  was  not  deposited  in 
the  bank. 

3.  In  an  action  for  rents,  an  averment  that  no 
rental  payments  have  been  made  since  a  certain 
date  must  he  construed  to  mean  that  no  pay- 
ments have  been  made  to  plaintiff,  and  not  as 
negativing  payments  to  the  original  lessor,  who 
was  plaintiff's  grantor. 

,  4.  Where  a  deed  from  a  lessor  was  not  placed 
on  record,  and  the  lessee  knew  nothing  of  the 
conveyance,  the  latter  was  not  in  default  for 
paying  rent  to  the  original  lessor. 

9.  Where  an  instrument  is  not  the  basis  of 
the  suit,  a  copy  of  it,  which  is  made  an  exhibit, 
<>annot  be  considered  to  aid  the  averments  of 
the  complaint 

6.  In  a  suit  to  quiet  title  against  a  gas  lease, 
a  complaint  alleging  the  execution  of  the  lease 
and  its  assignment  to  defendant  who  claimed 
some  riglits  and  privileges  thereunder  adverse 
to  plaintiff's  rights,  and  alleging  that  defend- 
ant had  failed  to  pay  rent  and  furnish  gas  aa 
provided  for  in  the  lease,  but  failing  to  aver 
that  rents  were  to  be  paid  and  gas  furnished, 
and  failing  to  state,  except  by  way  of  recital, 
that  the  lease  contained  such  nrovisions,  did  not 
negative  defendant's  claim  of  rights  under  the 
lease,  and  was  insufficient  to  entitle  p'alutiff 
to  have  his  tiUe  quieted  against  the  same. 

f  6.  Sea  Fleaaing,  vol.  33,  Ceot.  Dig.  {}  M5,  S47. 


Appeal  from  Chrcult  Court  Grant  Conntx; 
H.  J.  Panlns,  Judge. 

Action  by  James  W.  Lee  against  the  In- 
diana Natural  Gas  &  Oil  Company.  From  a 
Judgihent  for  plaintiff,  defendant  appeals. 
Reversed. 

W.  O.  Johnson,  Davis  &  Davis,  and  Black- 
lidg^  Shirley  &  Wolf,  for  appellant  A.  B. 
hoag,  for  appellee. 

ROBINSON,  P.  J.  Suit  upon  a  gas  lease 
to  recover  rentals,  damages  for  failure  to 
furnish  gas  for  domestic  purposes,  and  to 
cancel  the  lease  and  quiet  title.  The  first 
paragraph  of  amended  complaint  avers: 
That  on  July  25,  1889,  Joseph  McGrew,  be- 
ing the  owner  of  certain  described  land^ 
leased  to  a  firm  named  the  privilege  of  drill- 
ing for  gas  and  oil.  Soon  afterwards  the 
firm  assigned  its  rights  as  lessee  to  ap- 
'pellant  On  January  6,  1900,  appellee  pur- 
chased the  land  from  one  Hlnton,  who  was 
the  grantee  of  McGrew,  together  with  his 
rights  under  the  lease.  That  appellant  for 
some  time  did  furnish  gas  under  the  terms 
of  the  lease,  failure  to  perform  the  agree- 
ment to  furnish  gas  according  to  the  terms 
of  the  lease  since  appellee  purchased  the 
land  is  averred,  and  that  the  gas  to  have 
been  furnished  for  fuel  and  lights  under  the 
lease  was  of  the  value  of  $100,  for  which 
sum  Judgment  is  asked.  A  copy  of  tbe  lease 
Is  filed  as  an'  exhibit,  and  contains,  among 
other  provisions,  the  following:  (1)  Tbe  les- 
sees agree  to  drill  a  well  upon  tbe  prem- 
ises within  12  mouths  from  date  of  the  lease, 
or  thereafter  pay  the  lessor  "a  yearly  rental 
of  fifty-six  dollars  until  said  well  is  drilled. 
Such  rentals  when  due  shall  be  deposited 
In  Fairmount  Bank,  at  Fairmount  state  of 
Indiana.  Should  second  party  fail  to  make 
such  deposit  or  pay  to  first  party  on  these 
premises  or  at  present  residence  of  first  part 
the  said  rental  when  due  as  aforesaid,  then 
this  instrument  shall  be  null  and  void." 
(2)  If  oil  should  be  found,  lessor  was  to  re- 
ceive one-eighth  part  thereof.  (3)  If  gas 
should  be  found,  lessor  was  to  receive  $200 
yearly  for  each  well.  (4)  "First  party  shall 
have,  free  of  expense,  gas  from  tbe  well  or 
wells  to  use,  at  his  own  risk,  to  light  and 
heat  the  dwelling  now  on  said  premises, 
with  pipe  to  conduct  the  same  to  said  dwell- 
ing free  of  cost."  (9)  "Second  party  agrees 
to  furnish  gas  to  first  party  for  use  at  his 
premises  on  or  before  the  15th  day  of  No- 
vember." 

This  paragraph  avers  sufficient  facts  from 
which  the  measure  of  damages  may  be  de- 
termined. It  Is  averred  that  appellee  had 
received  no  gas  under  tbe  lease,  and  had 
been  compelled  to  procure  fuel  and  lights 
from  other  sources,  and  tliat  the  gas  for 
fuel  and  lights  which  should  have  been  fur- 
nished under  the  lease  was  of  the  value  of 
$100.  See  Indiana  Natural  Gas,  etc.,  Co 
V.  Hinton,  159  ind.  338,  04  N.  E.  224. 

The  second  paragraph  of  complaint  avers 
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the  ownership  of  the  land,  the  execution  ot 
the  lease.  Its  assignment  to  appellant  and 
the  porcbase  of  the  land  by  appellee  In  the 
first  paragraph;  that  the  rents  under  the 
lease  were  paid  to  appellee's  grantor  to  July 
25,  1899,  since  which  time  no  payments  have 
been  made  thereon;  that  there  is  due  and 
unpaid  to  appellee  under  the  terms  of  the 
lease  accrued  rents  from  thfe  flth  day  of 
January,  1900.  to  July  25,  1900,  In  the  sum 
of  f  20..  A  copy  of  the  lease  Is  made  an 
exhibit 

The  third  paragraph  ayers  the  ownership 
of  the  land,  execution  and  transfer  for  the 
lease,  makes  a  copy  an  exhibit  sets  out  some 
of  the  provisions  of  the  lease,  and  avers 
that  no  gas  has  ever  been  furnished  to  ap^ 
pellee  as  provided  In  the  lease,  no  rents  have 
been  paid  to  him.  and  because  thereof,  by 
the  terms  of  the  lease,  the  same  has  become 
null  and  void;  that  appellant  refused  to  can- 
cel and  deliver  up  the  lease  to  appellee, 
though  It  had  been  requested,  and  the  same 
had  been  demanded  by  a  written  notice,  a 
«opy  of  which  notice  to  made  an  exhibit. 
Cancellation  of  the  lease  is  demanded,  and 
th«  appointment  of  a  commissioner  to  can- 
cel the  same.  The  written  notice  filed  with 
this  paragraph  as  an  exhibit  Is  dated  August 
24,  1900,  and  demands  a  surrsnaer  and  re- 
lease of  record  of  the  lease,  describing  the 
-same. 

The  foinrth  paragraph  avers  appellee's  own- 
ership and  possession  of  the  land;  the  ex- 
«cutlon  of  the  lease,  a  copy  of  which  is 
made  an  exhibit  the  transfer  ot  the  lease; 
that  appellant  has  failed  and  refused  to  fur- 
nish to  him  natural  gas  for  fud  and  lights 
as  therein  provided,  and  has  failed  and  re- 
fused to  pay  appellee  the  rents  therein  stip- 
ulated, appellant  knowing  that  appellee  had 
purchased  the  land  from  a  grantee  of  Mc- 
Orew,  January  8,  1800,  together  with  all 
rights  held  by  him  under  the  lease;  that 
appellant  refuses  to  cancel  the  lease,  "but 
claims  to  have  and  hold  some  rights  and 
prlvU^es  therein  and  thereunder"  which  Is 
adverse  to  appellee's  rights  and  a  cloud  upon 
his  title;  and  demands  that  his  title  be  quiet- 
«d.  The  original  complaint  was  filed  De- 
•cember  17,  1900. 

S^arate  demurrers  to  each  paragraph  of 
complaint  were  overruled.  Appellant  an? 
swered  In  two  paragraphs,  to  the  second  of 
which  appellee  replied  in  denial.  Over  ap- 
pellant's motion  for  a  new  trial.  Judgment 
was  rendered  quieting  title  In  appellee  to  the 
land  Involved,  and  that  appellee  recover  of 
appellant  damages  in  the  sum  of  $80  and 
■costs.  A  motion  no  modify  the  Judgment  by 
striking  therefrom  the  amount  "found  due 
for  gas  rentals  or  for  gas"  was  overruled. 

The  second  paragraph  of  complaint  seeks 
to  recover  rent  from  the  time  appellee  be- 
came the  owner  of  the  land,  .Tanuary  6,  1900, 
4o  the  end  of  the  rental  year,  July  25,  1900. 


The  paragraph  avers  that  the  rent  was  paid 
to  appellee's  grantor  up  to  July  25,  1899. 
The  lease  provides  that  "a  yearly  rental  of 
956  until"  a  well  is  drilled  shall  be  paid  by 
the  lessee;  "such  rental,  when  due,  shall  be 
deposited  In  Fairmount  Bank,  at  Fairmount, 
state  of  Indiana."  Whether  this  rental  is 
to  be  paid  or  deposited  In  the  bank  in  ad- 
vance is  not  stated  In  the  lease.  But  it  is 
averred  that  the  rent  was  paid  up  to  July 
25, 1899,  "since  which  time  no  payments  have 
been  made  thereon."  The  lease  does  not 
provide  that  the  rental  shall  be  paid  to  the 
lessor,  or  deposited  in  the  bank,  but  that 
such  rental,  when  due,  shall  be  deposited 
in  the  bank.  A  deposit  in  that  bank  by  the 
lessor  of  a  year's  rent  would  be  a  payment 
under  the  lease.  So  that  it  seems  the  aver- 
ment that  the  rent  under  the  lease  was  not 
paid  Includes  that  It  was  not  deposited  In  the 
bank.  But  it  Is  not  averred  In  this  para- 
graph that  appellee's  deed,  when  he  purchas- 
ed the  land,  was  placed  on  record,  or  that 
appellant  had  any  notice  of  appellee's  owner- 
ship of  the  land  after  January  6,  1900.  The 
averment  that  since  July  25,  1899,  no  rental 
luiyments  have  been  made,  must  be  held  to 
mean  that  no  payments  have  been  made  to 
appellee.  We  do  not  think  the  averment 
amounts  to  negativing  the  fact  that  the  rent 
may  have  been  paid  to  some  one  else.  Until 
appellant  knew,  or  facts  are  stated  showing 
it  must  have  known,  that  appellee  owned  the 
land,  he  being  the  grantee  of  the  lessor,  it 
would  not  be  in  default  for  not  paying  the 
rent  to  him. 

The  fourth  paragraph  of  complaint  seeks 
to  quiet  title  against  the  lease.  A  copy  of 
the  lease  Is  made  an  exhibit  but,  as  the  lease 
Itself  is  not  the  basis  of  the  suit  we  cannot 
look  to  the  exhibit  to  aid  the  averments  of 
the  complaint.  The  paragraph  avers  the  ex- 
ecution of  the  lease,  and  its  assignment  to 
appellant;  that  appellant  Is  claiming  to  have 
some  rights  and  privileges  under  the  lease 
which  are  adverse  to  appellee's  rights  and 
a  cloud  on  his  title.  It  is  further  averred 
that  appellant  has  failed  to  pay  the  rent  and 
furnish  appellee  gas  for  fuel  and  lights  as 
provided  for  in  the  lease.  No  such  provi- 
sions are  set  out  In  the  pleading  that  rents 
were  to  be  paid  and  gas  furnished,  nor  is 
It  stated,  except  by  way  of  recital,  that  the 
lease  contains  such  provisions.  We  must 
presume,  as  against  the  pleader,  that  the 
lease  is  still  valid,  and  that  rights  under  It 
are  still  In  force,  and  we  are  not  informed 
by  the  pleading  but  what  there  are  good  rea- 
sons for  appellant's  claim  that  It  had  some 
rights  in  the  lease. 

For  the  reasons  given,  we  think  the  sec- 
ond and  fourth  paragraphs  are  insufficient, 
and  that  the  separate  demurrers  to  each  of 
these  paragraphs  should  have  been  sustain- 
ed. 

Judgment  reversed. 
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FT.  WAYNE  TRUST  CO.  v.  SIHLER.    (No. 
5.211.) 

(Appellate  Court  of  Indiana.  Division  No.  1. 
Not.  29,  1904.) 

brsband — susbtyship   of   wife— estoppel— 

NOTBS— MOBTGAOE — OiinOEIXATIOR 
—J  OSISDICnO  N — STATUTES. 

1.  Under  the  direct  provisions  of  Bums'  Ann. 
St  1901,  i  6964,  a  contract  of  suretyship  by  a 
married  woman  is  void  as  to  her. 

2.  Notwithstanding  Bums'  Ann.  St.  1901,  t 
6962,  providing  that  a  married  vroman  shall  be 
bound  by  an  estoppel  in  pais  lilce  any  other  per- 
son, a  married  woman  is  entitled  to  cancellation 
of  a  note  and  mortgage  of  her  property  given 
by  her  to  secure  the  debts  of  her  husband,  where 
the  mortgagee  knows  that  the  wife  is  to  re- 
ceive no  part  of  the  consideration,  and  that  the 
intent  is  to  secure  the  debts  of  the  husband, 
though  the  mortgage  recites  that  the  debt  is 
hers,  and  she  is  required  to  sign  an  affidavit 
that  the  consideration  is  for  her  sole  use,  and 
also  acknowledging  herself  estopped  to  claim 
otherwise  than  as  recited  in  the  affidavit 

3.  When  a  note  secured  by  mortgage  is  de- 
clared void,  the  mortgage  lien  ceases  to  be  ef- 
fective. 

4.  Where  a  resident  married  woman  executes 
in  Indiana,  to  residents  of  the  state,  a  note  pay- 
able therein,  and  mortgages  her  real  property, 
located  in  another  state,  to  secure  payment  of 
the  note,  but  receives  no  consideration  therefor, 
the  purpose  being  to  secure  the  debts  of  her 
husband,  to  the  knowledge  of  the  mortgagee,  the 
courts  of  Indiana  have  jurisdiction  of  an  action 
by  her  to  cancel  the  note  and  mortgage  and  en- 
join foreclosure  instituted  in  the  state  where 
the  property  is  located. 

Appeal  from  Circuit  Court,  Whitley  Comi- 
ty; Joseph  W.  Adair,  Judge. 

Suit  by  Matilda  J.  Slhler  against  the  Ft 
Wayne  Trust  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Transferred 
from  the  Supreme  Court  under  Act  March 
12,  1901.    Affirmed. 

Vesey  &  Vesey  and  Barrett  &  Morris,  for 
appellant    Olds  &  Dougbman,  for  appellee. 

ROBINSON,  P.  J.  Suit  by  appellee  to 
cancel  a  note  and  mortgage  and  to  enjoin 
the  assignment  and  transfer  of  the  same. 
Appellant  assigns  error  upon  overruling  Its 
motion  for  a  new  trial  and  upon  the  con- 
clusions of  law  upon  the  facts  found.  The 
facts  are,  substantially:  .Appellee  is,  and  for 
17  years  has  been,  the  wife  of  Frederick  W. 
Slhler,  and  from  1896  until  in  July,  1902, 
she  and  ber  husband  were  bona  fide  resi- 
dents of  Ft  Wayne,  Allen  county,  Ind.  On 
January  18, 1902,  Frederick  W.  Slhler  owned 
stocI(  in  the  Ft.  Wayne  Drug  Company  of 
the  par  value  of  $10,000,  Lamb  Wire  Fence 
Company  stock  of  the  value  of  $500,  and 
Prlckley  Ash  Bitters  stock  of  the  par  value 
of  $1,000,  and  at  and  prior  to  that  date  he 
was  Indebted  to  appellant  between  $2,000 
and  $3,000,  for  whlcb  indebtedness  appellant 
Held  as  collateral  security  $3,500  par  value  of 
Slhler's  stock  in  the  drug  company;  that  he 
was  Indebted  to  tbe  Old  National  Bank  of 

1 1.  See  Husband  and  Wife,  vol.  26,  Cent  Dig.  H 
846-349. 


Ft.  Wayne  In  excess  of  $6,000,  for  wbidi  in- 
debtedness the  bank  held  as  collateral  se- 
curity $6,900  par  value  of  Sibler's  stock  io 
tbe  drug  company,  and  Lamb  Wire  Fence 
Company  stock  of  tbe  par  value  of  $500, 
and  Prlckley  Ash  Bitters  stock  of  the  par 
value  of  $1,000;  and  was  Indebted  to  the 
Ft  Wayne  Drug  Company  In  excess  of 
$1,100.  Henry  C.  Paul  Is  now,  and  has  been 
since  several  years  prior  to  January,  1902, 
a  stockholder  and  president  of  the  appellant, 
and  for  two  years  last  past  has  been  a  stock- 
bolder  and  president  of  tbe  Ft  Wayne  Drug 
Company,  and  vice  president  and  a  member 
of  the  auditing  committee  of  the  Old  Na- 
tional Bank.  At  and  prior  to  January  18, 
1002,  tbe  stock  of  the  Ft  Wayne  Drug  Com- 
pany, Including  the  stock  held  by  Slhler  and 
held  as  collateral  security,  was  worth  only 
50  per  cent,  of  the  par  value  thereof.  Tbe 
stock  held  by  appellant  and  the  bank  as 
collateral  was  not  of  sufficient  value  to  make 
it  good  security  for  such  debts,  and  the  Ft 
Wayne  Drug  Company  had  no  security  for 
the  debt  owing  to  it  by  Slbler  on  and  prior 
to  January  18,  1902,  and  at  and  prior  to  that 
date  Slbler' was  Insolvent  Henry  G.  Paul, 
above  mentioned,  knew,  at  and  before  tbe 
above  date,  tbe  amount  Slhler  owed  to  ap- 
pellant and  to  the  bank,  and  tbe  value  of 
the  securities  tbey  held,  and  knew  that  such 
security  was  Insufficient  and  also  knew  tbe 
amount  that  Slhler  was  indebted  to  the  Ft 
Wayne  Drug'  Company,  and  that  it  had  no 
security,  and  he  further  knew  that  Slbler 
was  Insolvent  For  two  years  prior  to  Janu- 
ary 18,  1902,  Slhler  bad  been  secretary  and 
general  manager  of  the  Ft  Wayne  Drug 
Company  at  a  salary  of  $2,000  per  year. 
At  and  prior  to  January  18,  1902,  Henry  C. 
Paul  from  time  to  time  requested  Slbler  to 
pay  $1,100  of  bis  indebtedness  to  the  drag 
company,  and  $1,000  each  to  tbe  bank  and 
to  appellant,  and  Insisted  that  tbe  amounts 
be  paid.  The  payment  of  such  amounts 
would  reduce  Slhler's  Indebtedness  to  appel- 
lant and  to  tbe  bank  so  as  to  make  the  col- 
lateral held  by  them  sufficient  security  for 
tbe  remaining  Indebtedness,  and  the  pay- 
ment of  $1,100  to  tbe  drug  company  would 
practically  liquidate  all  of  Sibler's  Indebted- 
ness to  It  On  tbe  18tb  day  of  January,  1902, 
and  for  10  years  prior  thereto,  appellee 
owned  lots  35  and  36,  block  8,  in  Dundee 
Place  Addition  to  Kansas  City,  in  Jackson 
county.  Mo.,  which  she  had  received  as  gift 
from  her  father.  Christian  F.  G.  Meyer,  a 
resident  of  Missouri.  In  December,  1901, 
Slbler  Informed  Paul  that  he  expected  Meyer 
would  advance  $3,000  that  be  could  and 
would  use  In  payment  of  his  Indebtedness  to 
tbe  drug  company,  the  bank,  and  appellant: 
but  none  was  sent.  On  and  before  January 
18,  1902,  Paul  knew  that  appellee  owned  the 
above  real  estate,  and  that  it  was  of  greater 
value  than  $3,100,  and  that  it  was  her  owu 
individual  property.  On  the  above  date. 
Paul,  desirous  of  reducing  Sibler's  indebted- 
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ness  to  appellant,  tbe  bank,  and  the  drug 
company,  and  knowing  that  Sihler  was  in- 
solvent, and  bad  no  property  or  money  with 
"Which  to  make  a  payment  or  to  secure  any 
portion  of  It,  requested  Sihler  to  procure  his 
wife,  appellee,  to  execute  her  note  for  $3,100, 
payable  to  appellant,  and  to  secure  the  same 
by  mortgage  on  the  Kansas  City  real  estate, 
nnd  that  Sihler  informed  appellee  that  Paul 
said  that,  if  she  would  execute  her  note,  and 
secure  it  by  mortgage,  appellant  would  hold 
it  as  temporary  security  without  recording, 
until  Sihler  could  obtain  money  to  pay  the 
amount  of  such  indebtedness,  and  that  out  of 
that  sum  he  would  pay  $1,000  to  appellant, 
$1,000  to  the  bank,  and  $1,100  to  the  drug 
company;  and  that  Sihler  informed  appellee 
of  the  request  of  Paul,  and  of  his  agreement 
to  withhold  the  mortgage  and  not  record  it, 
and  appellee  upon  that  condition  agreed  to 
execute  the  note  and  mortgage;  that  there- 
upon Paul,  being  informed  of  appellee's  con- 
sent to  execute  the  note  and  mortgage,  di- 
rected his  attorneys  to  prepare  the  same  for 
execution,  and  further  directed  them  to  se- 
cure appellee's  signature  to  an  affidaylt  that 
the  money  was  borrowed  ou  the  mortgage  for 
her  sole  use  and  benefit ;  that  tbe  note  and 
mortgagee  were  so  drawn,  aud  the  mortgage 
signed  by  Frederick  W.  Sihler  before  any  of 
tbe  papers  were  presented  to  or  signed  by 
appellee.  The  note,  mortgage,  and  affidavit 
were  then  taken  by  a  notary  public  to  ap- 
pellee's residence,  and  were  signed  by  her. 
Tbe  note^  signed  by  appellee  alone,  was 
dated  January  18,  1002,  for  $3,100,  payable 
to  appellant  on  or  before  one  year  after  date, 
with  6  per  cent,  interest,  payable  semian- 
nually, negotiable,  and  pa>-able  at  the  Ft. 
Wayne  Trust  Company.  The  mortgage 
signed  by  appellee  and  her  husband  Is  on  the 
real  estate  above  mentioned,  and  is  given  to 
secure  the  payment  of  the  note  for  $3,100i 
and  stipulates  that  for  the  purpose  of  In- 
ducing tbe  mortgagee  to  make  the  loan  there- 
by secured  the  mortgagors  represent  that 
their  title  is  free  from  Incumbrances,  that 
the  mortgagors,  each  for  himself  or  herself, 
further  represent  that  the  mortgage  is  not 
made  by  Matilda  J.  Sihler  as  security,  in- 
dorser,  or  guarantor  of  the  debt  or  other  ob- 
ligation of  her  husband  or  any  other  person, 
and  the  mortgagors  agree  to  pay  the  sum  of 
money  so  secured.  Appellee's  affidavit 
states,  among  other  things,  that  the  money 
borrowed  on  the  mortgage  Is  for  tbe  sole 
and  exclusive  use  and  benefit  of  Matilda  J. 
Sihler,  and  that  the  above  statements  are 
voluntarily  made  for  the  purpose  of  induc- 
ing appellant  to  loan  her  the  sum  of  money 
represented  by  the  bond  and  mortgage,  and 
she  farther  states  that  the  bond  and  mort- 
gage were  by  her  voluntarily  executed  with 
full  knowledge  of  the  law  and  fact  that  she 
M-ill  be  estopped  from  setting  up  any  defense 
to  the  bond  and  mortgage  by  reason  of  tbe 
statements  therein  made;  that  after  tbe  ex- 
ecution of  the  note,  mortgage,  and  affidavit 


the  notary  advised  Paul  by  telephone  of  the 
fact,  who  thereupon  caused  a  check  of  ap- 
pellant to  be  drawn  on  the  Old  National 
Bank,  payable  to  tbe  order  of  appellee,  for 
$3,100,  and  to  be  delivered  to  Frederick  W. 
Sihler,  and  requested  that  Sihler  procure  the 
indorsement  of  his  wife  upon  the  same,  and 
return  it  to  appellant;  that  Sihler  Immedi- 
ately went  to  his  residence  and  procured 
appellee  to  write  her  name  upon  the  back 
of  the  check,  and  returned  with  It  to  tbe 
office  of  appellant,  and  at  the  request  of  ap- 
pellant's secretary  also  signed  his  own  name 
upon  tbe  back  of  the  check,  and  delivered 
It  to  the'  secretary,  who  delivered  to  Sihler 
two  checks  o£  the  appellant — one  for  the 
sum  of  $1,100,  payable  to  the  Ft.  Wfiyne 
Drug  Company,  and  one  for  $1,000,  payable 
to  tbe  Old  National  Bank;  which  sums  were 
credited  on  Slhler's  Indebtedness  to  the  bank 
and  the  drug  company.  Appellee  received 
no  consideration  whatever  for  the  note  or 
mortgage,  and  executed  them  solely  as  se- 
curity for  the  debt  of  her  husband.  At  the 
time  Paul  requested  the  giving  of  the  note 
and  mortgage  by  appellee,  and  at  the  time 
they  were  executed,  he  and  appellant  knew 
that  the  note  and  mortgage  were  executed 
to  pay  the  debts  of  appellee's  husband,  and 
that  they  were  not  given  for  money  bor- 
rowed by  appellee  for  her  own  use  and  ben- 
efit The  $3,100  was  applied  in  accordance 
with  tbe  agreement  between  Sihler  and  Paul, 
and  was  so  applied  before  tbe  actual  de- 
livery to  appellant  of  the  note,  mortgage, 
and  affidavit  Appellant  is  an  Indiana  cor- 
poration, with  its  principal  office  at  the  city 
of  Ft.  Wayne,  in  Allen  county,  Ind.  No 
note  or  evidence  of  indebtedness  or  stock 
held  as  collateral  was  surrendered  to  Sihler 
or  to  tbe  appellee  by  tbe  appellant  or  by 
the  bank  or  by  any  other  person  at  the  time 
of  tbe  execution  of  the  note  and  mortgage. 
Appellant  has  answered  and  defended  this 
case  upon  the  theory  that  tbe  note  and 
mortgage  were  given  for  money  borrowed 
of  appellant  by  appellee  for  her  sole  use  and 
benefit,  and  that  they  were  not  executed  as 
security  for  tbe  debt  of  her  husband  or  any 
other  person.  Appellant  and  its  officers 
knew  at  the  time  of  the  signing  Of  the  note 
and  mortgage  and  when  the  money  was  paid 
out  that  the  statement  in  the  mortgage  and 
affidavit  to  the  effect  that  the  debt  w^as  her 
debt,  and  that  the  note  and  mortgage  were 
given  for  her  sole  use  and  benefit,  and  were 
not  executed  as  security,  indorser,  or  guar- 
antor for  the  debt  or  obllgatipn  of  her  bus- 
band  or  any  other  person,  were  untrue.  The 
note  and  mortgage  were  signed  and  delivered 
in  Ft.  Wayne,  Allen  county,  Ind.,  and  tbe 
note  is  payable  at  the  office  of  appellant  in 
the  same  place.  Appellant  knew,  when  it 
Issued  Its  check  for  $3,100  to  the  appellee, 
that  she  would  Immediately  Indorse  the 
same,  and  that  it  would  be  used  to  pay  tbe 
$1,000  to  appellant  the  $1,000  to  the  bank, 
and  $1,100  to  tbe  drug  company;  and,  know- 
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Ing  this  fact,  although  In  a  position  to  bare 
inquired  'wb^t  appellee  was  buying  of  her 
husband,  or  what  security,  If  any,  she  was 
getting  from  her  husband  for  such  check, 
failed  to,  make  any  inquiry  of  her  upon  that 
subject  The  failure  of  appellant  to  talk 
with  appellee  touching^  such  transaction, 
arose  from  the  fact  that  appellant  had  rea- 
son to  believe  that  such  a  talk  would  dis- 
close the  fact  that  she  was  executing  the 
note  and  mortgage  as  security  for  her  hus- 
band, and  not  otherwise.  For  many  years 
appellee  and  Henry  C.  Paul,  president  of  ap- 
pellant company,  had  been  Intimate  friends. 
Paul  was  a  man  of  large  business  interests, 
and  he  knew  appellee  had  great  reliance  in 
his  integrity,  and  that  she  would  sign  any 
papers  which  Paul  and  -  appellee's  husband 
might  send  to  her.  The  mortgage  upon  the 
Kansas  City  real  estate  was  executed  to 
secure  the  note  above  mentioned,  and  not  to 
secure  any  other  or  different  debt  Appel- 
lant had  the  note  and  mortgage  prepared 
so  that  they  would  show  upon  the  face  that 
it  was  appellee's  debt  and  appellee's  note 
which  the  mortgage  secured,  and  it  was  not 
intended  either  upon  its  face^  or  by  evidence, 
otherwise,  that  it  should  ever  be-  shown  that 
the  mortgage  was  executed  and  accepted  by 
appellant  as  securing  the  debt  of  the  hus- 
band; and  while  the  appellant  knew  that  the 
money  was  borrowed  from  It  for  the  hus- 
band's benefit,  the  appellant  intended  to  put 
itself  in  a  position  to  deny  that  fact  The 
affidavit  was  taken  by  appellant  to  be  used 
as  evidence  to  show  that  the  de^t  was  the 
debt  of  the  appellee.  At  the  time  of  the 
execution  of  the  mortgage  and  prior  thereto 
there  was  no  contract  between' the  parties 
as  to  the  (rue  purpose  and  intention  of  the 
note  and  mortgage.  It  was  appellee's  inten- 
tion to  execute  the  mortgage  for  her  hus- 
band's debt  to  be  temporarily  held  by  ap- 
pellant and  it  was  the  intention  of  appel- 
lant to  put  itself  in  a  position  where  it  could 
deny  knowledge  or  means  of  knowledge  of 
appellee's  intention  with  reference  to  the 
execution  of  the  mortgage.  This  suit  was 
commenced  on  the  3d  day  of  April,  1902. 
(The  finding  then  sets  out  certain  statutes 
of  the  state  of  Missouri  which  were  in  force 
on  the  18tb  day  of  January,  1902.)  The  law 
of  Missouri  is  that  the  signing  of  the  name 
of  the  wife  upon  the  back  of  a  bank  check 
payable  to  her  order  and  delivering  it  to 
her  husband  Is  not  a  reducing  of  the  wife's 
property  to  possession  of  the  husband,  and 
with  her  express  consent  passes  no  title  to 
the  husttand.  Dn  the  8th  day  of  Fetouary, 
1902,  appellee,  her  husband  Joining,  sold  and 
conveyed  by  deed  of  general  warranty  to  her 
father,  CSiristian  F.  O.  Meyer,  the  real  es- 
tate described  in  the  mortgage  in  considera- 
tion of  $7,500,  to  be  paid  by  her  father  to 
her.  There  was  no  agreement  by  which 
the  father  should  pay  the  mortgage  above 
set  out  or  that  be  should  pay  any  sum  what- 
ever to  appellant  out  of  the  consideration 


which  be  agreed  to  pay  for  the  real  estate. 
After  the  commencement  of  this  suit  ap- 
pellant commenced  a  suit  in  the  circuit  court 
of  Jackson  county,  Mo.,  for  the  foreclosure 
of  the  mortgage  in  controversy,  which  suit 
is  now  pending,  and  appellee  and  her  hus- 
band and  Meyer  are  parties  defendant  there- 
to. On  the  2d  of  March,  1903,  after  this  suit 
was  commenced,  appellant  sold  and  assigned 
the  DOte  and  mortgage  to  the  City  Bank 
of  Lima,  Ohio;  and  such  bank  at  the  time 
of  purchasing  the  same  had  full  knowledge 
of  all  of  the  facts  in  reference  to  the  ex- 
ecution thereof  and  of  the  pendency  of  the 
suit  in  relation  thereto,  and  delivered  the 
same  to  the  possession  of  appellant  who 
brought  the  same  Into  this  court  at  the  time 
of  the  trial,  and  they  were  offered  and  read 
in  evidence.  The  law  of  Missouri  is  that  the 
mortgage  is  simply  collateral  to  the  debt  it 
Is  intended  to  secure,  and.  if  there  is  no  debt 
there  can  be  no  valid  mortgage;  and.  If  the 
note  secured  by  the  mortgage  is  invalid,  the 
mortgage  is  invalid.  In  the  suit  now  being 
prosecuted  in  Missouri  by  appellant  the  com- 
plaint therein  sets  out  the  note,  and  avers 
that  the  mortgage  was  not  made  by  appellee 
as  security,  indorser,  or  guarantor  of  the 
debt  or  other  obligation  of  her  husband  or 
any  other  person  whatever.  The  answer  In 
that  suit  sets  out  the  statute  of  Indiana  that 
a  married  woman  shall  not  enter  Into  any 
contract  of  suretyship,  whether  as  indorse, 
guarantor,  or  any  other  manner,  and  such 
contract  as  to  her  shall  be  void,  and  avers 
that  the  note,  and  mortgage  were  void  as  to 
Matilda  J.  Sihler,  and  that  she  neither  con- 
tracted for  nor  received  in  person  or  estate 
the  consideration  for  the  notfe  The  reply  in 
that  suit  sets  out  the  affidavit  above  men- 
tioned, and  avers  that  thereby  appellee  is 
estopped  from  asserting  or  proving  that  the 
note  and  mortgage  were  for  the  purpose  of 
entering  into  a  contract  of  suretyship,  and 
sets  out  the  Indiana  statute  to  the  effect: 
"And  she  may  in  her  own  name,  as  if  she 
were  unmarried,  at  any  time  during  cover- 
ture, sell,  barter,  exchange  and  convey  her 
personal  property,  and  she  may  also  in  like 
manner  make  any  contracts  with  reference' 
to  the  same,  but  she  shall  not  enter  into 
any  executory  contract  to  sell,  convey  or 
iportgage-  her  real  estate^  nor  shall  she  con- 
vey nor  mortgage  the  same  unless  her  husr 
band  join  in  the  contract  conveyance  or 
mortgage;  provided,  however,  that  she  shall 
be  bound  by  an  estoppel  in  pais  like  any 
other  person."  In 'executing  the  note  and 
mortgage  the  parties  to  this  suit  were  pro- 
ceeding with  refer^ice  to  the  laws  of  the 
state  of  Indiana.  The  only  debt  ever  pre- 
tended to  be  secured  by  the  mortgage  was 
the  alleged,  but  void,  debt  of  the  appellee 
as  above  stated. 

As  conclusions  of  law  the  court  stated  that 
the  note  and  mortgage  are  void,  and  that  ap- 
pellee was  entitled  to  have  them  canceled; 
that  they  should  remain  on  file  in  that  court; 
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tbat  apiiellant  shonid  be  iterp^ually  enjoined 
trom  assigning  or  transferring  the  note,  or 
from  furtber  prosecuting  tbe  suit  tben  pend- 
ing In  tbe  state  of  Missoiu;!,  or  from  prose- 
cuting any  suit  for  tbe  purpose  of  collecting 
tbe  note  or  foreclosing  tbe  mortgage. 

Tbe  statute  (section  6964,  Burns'  Ann.  St 
1901)  provides  tbat  "a  married  woman  aball 
not  enter  into  any  contract  of  suretysblp, 
vbetber  aa  indorser, 'guarantor,  or  in  any 
other  manner;  and  sucb  contract,  as  to  ber, 
Bball  be  void."    Tbe  court  found  tbat  appel- 
lee recelTCd  no  consideration  wbatever  for 
tbe  note  or  mortgage,  and  tbat  sbe  executed 
the  same  solely  as  security  for  tbe  debt  of 
her  bnsband.    But  It  Is  argued  tbe  mortgage 
contains  a  statement  tbat  tbe  debt  was  bers, 
and  tbat  sbe  also  subscribed  an  affldavlt  tbat 
tbe  debt  secured  by  tbe  mortgage  was  bers, 
and  tbat  by  statute  (section  6962,  Bums' 
Ann.  St  1901)  a  married  woman  Is  bound  by 
an  estoppel  In  pals,  like  any  otber  i>erson. 
it  is  qnlte  true  tbat  a  married  woman  baa 
no  more  rigbt  to  mislead  anotber  by  her  con- 
duct or  representations  tban  if  sbe  were  sui 
Juris.    But  sbe  Is  not  subject  to  an  estoppel 
different  from  any  otber  person.  '  Sbe,  like 
otber  persons,  is  not  permitted  to  gainsay 
representations  wbicb  bave  Induced  anotber, 
relying  in  good  faitb  upon  such  representa- 
tions, to  act    The  estoppel,  however,  in  any 
case,  must  be  predicated  upon  tort,  and  not 
upon  contract.     Some  element  of  fraud  or 
misrepresentation  must  enter  Into  ber  con- 
duct.   If  appellant  bad  relied  upon  ber  state- 
ments in  tbe  mortgage  and  affidavit  tbat  the 
debt  secured  by  tbe  mortgage  was  ber  debt, 
a  different  question  would  be  presented  from 
that  presented  by  tbe  finding.     It  is  found 
as  a  /act  tbat  the  president  of  appellant  re- 
quested tbe  husband  of  appellee  to  procure 
bis  wife  to  execute  tbe  note  and  mortgage, 
and,   tbe  wife  having  consented,  the  presi- 
dent of  appellant  directed  Iiis  attorneys  to 
prepare   tbe   note,   mortgage,   and  affidavit 
■n-hlch  were  atterwards  signed  by  appellee. 
It  is  further  found  that  at  tbe  time  the  offi- 
cer of  appellant  requested  the  giving  of  the 
note  and  mortgage  by  Appellee,  and  at  the 
time  the  same  were  delivered  to  appellant, 
be  and  appellant  knew  tbat  they  were  exe- 
cuted to  p^y  the  debts  of  appellee's  husband, 
and  that  appellee  would  receive  no  part  of  i 
the  money;    that  they  were  not  given  for 
money  borrowed  By  appellee  for  her  own 
use;    and  that  when  tbe  note  and  mortgage 
were  signed  and  the  money  paid  out  appel- 
lant's officers  knew  that  the  statements  In 
the  mortgage  and  affidavit  to  the  effect  that 
the  debt  was  her  debt  and  tbat  the  note  and 
mortgage  were  given  for  her  own  use,  and 
not  as  security  for  ber  husband,  were  untrue. 
In  view  of  these  findings  it  Is  not  at  all  ma- 
terial  tbat  the  note  and  mortgage  were  so 
drawn  tbat  it  would  appear  niKtn  tbeir  face 
tbat   It  was  appellee's  debt  and  appellee's 
note  that  the  mortgage  secured. 
That   part  of  the  act  of  April  16,  1881, 
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which  Is  embraced  In  Burns'  Ann.  St  1901, 
{(  6960-6964,  was  intended  to  remove  the 
wife's  disabilities  for  her  protection  and  for 
the  protection  of  ber  property.  The  statute 
is  in  derogation  of  tbe  common  law,  and  ' 
manifestly  tbe  Intention  was  to  secure  to 
.  married  women  tbe  benefit  of  their  contracts, 
and  not  to  remove  tbeir  disabilities  so  as  to 
enable  them  to  make,  for  tbe  benefit  of  oth- 
ers, contracts  from  which  neither  they  nor 
tbeir  property  would  be  benefited.  Tbe  in- 
quiry in  sucb  a  case,  no  matter  wfaat  tbe 
form  of  tbe  contract,  is  whether  tbe  wife,  is 
to  receive  or  did  receive,  either  in  person  or 
in  benefit  to  ber  estate,  the  consideration  up- 
on which  tbe  contra'ct  rests.  Tbe  lender  may 
successfully  claim  that  sbe  is  estopped  by 
her  statements  in,  and  as  a  part  of,  tbe  con- 
tract, when  such  statements  caused  him  to 
believe  that  a  state  of  facts  exists  which 
does  not,  or  that  the  transaction  is  different 
from  what  in  fact  It  really  Is.  If  be  knows 
the  nature  of  tbe  transaction,  knows  that 
she  is  attempting  to  bind  herself  or  her  prop- 
erty for  the  benefit  of  anotber,  be  must  know 
that  sbe  is  attempting  what  she  has  not  tbe 
legal  capacity  to  do.  And  when  the  lender 
Indirectly  procures  tbe  wife  to  enter  Into  a 
contract  for  the  express  purpose  of  raising 
money  to  pay  tbe  husband's  debts,  and  par- 
ticipates in  applying  tbe  money  thus  raised 
to  the  payment  of  the  husband's  debts,  he 
is  not  in  a  position  to  claim  tbat  she  Is  es- 
topped from  showing  tbe  true  nature  of  the 
contract  by  any  statement  she  may  have 
made  in  the  contract,  no  matter  what  the 
statements  may  have  been.  See  Vogel  v. 
Lelcbner,  102  Ind.  55,  1  N.  a  554;  Warey  v. 
Forst,  102  Ind.  205,  26  N.  E.  87;  Oupp  v. 
Campbell,  103  Ind.  213,  2  N.  B.  565;  Dudley 
y.  Plgg,  149  Ind.  803,  48  N.  B.  642;  Voreis 
y.  Nussbaum,  131  Ind.  267,  31  N.  E.  70,  10 
li.  R.  A.  46;  Post  V.  Losey,  111  Ind.  74,  12 
N.  B.  121,  60  Am.  Rep.  677;  Boyd  v.  Kada- 
baugh,  150  Ind.  394,  60  N.  B.  301;  Field  v. 
Campbell  (No.  20,479,  May  Term)  72  N.  E. 
260;  Cole  V.  Temple,  .142  Ind.  498,  41  N.  B. 
942. 

,  It  is  further  argued  that  tbe  court  failed  to 
find,  although  sbown  by  tbe  uncontradicted 
evidence,  tbat  by  tbe  law  of  Missouri  a  mar- 
ried woman  has  capacity  to  mortgage  her 
real  estate  to  secure  tbe  debts  of  ber  bus-  . 
band.  Although  the  real  estate  mortgaged  Is 
In  Missouri,  yet  from  tbe  note,  mortgage, 
and  affidavit  we  think  It  clearly  appears  that 
tbe  parties  contracted  with  reference  to  the 
law  of  Indiana.  There  is  not  only  nothing 
to  show  that  the  parties  bad  In  view  the  law 
of  any  state  otber  tban  Indiana,  but  tbe 
transaction  shows  an  attempt  was  made  to 
make  a  contract  enforceable  in  this  state. 
See  Hall  v.  Cordell,  142  U.  S.  116, 12  Sup.  Ct. 
154,  35  li.  Ed.  956.  The  parties  resided  In 
this  state,  tbe  papers  were  all  executed  In 
this  state,  the  note  is  payable  in  this  state, 
and  an  attempt  was  made  to  bind  appellee 
as  a  married  woman  under  tbe  laws  of  this 
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state  for  the  payment  of  the  debt,  and  to 
estop  her  under  the  laws  of  this  state  from 
claiming  that  the  consideration  of  the  note 
was  not  for  her  separate  use  and  benefit, 
but  for  the  benefit  of  her  husband.  In  Be- 
thel! T.  Bethell,  54  Ind.  428,  23  Am.  Rep.  650, 
the  question  was  whether  a  deed  executed 
in  Indiana,  between  citizens  thereof,  contain- 
ing no  coyenants  whatever  according  to  the 
law  of  Indiana,  could  be  held,  by  virtue  of 
the  law  of  Missouri,  where  the  land  lies,'  to 
contain  a°  covenant  not  running  with  the 
land,  but  broken  as  soon  as  entered  Into; 
and  it  was  held  that  the  law  of  Missouri, 
where  the  land  was  situated,  could  not  ex- 
tend Into  Indiana  bo  as  to  incorporate  cov- 
enants In  the  deed,  and  the  law  of  the  place 
of  the  contract  governed  the  courts  In  de- 
termining whether  or  not  the  deed  contained 
covenants  of  warranty  or  seisin.  See,  also, 
Bethell  v.  Bethell,  92  Ind.  318;  Monnett  v. 
Turpie,  132  Ind.  482,  32  N.  E.  328;  Dolman 
V.  Cook,  14  N.  J.  Eq.  56;  Andrews  v.  Torrey, 
14  N.  J.  Eq.  355;  Kennedy  v.  Knight,  21  Wis. 
345,  94  Am.  Dec.  543.  In  the  case  at  bar  It 
clearly  appears  that  the  contract  was  in  ev- 
ery sense  an  Indiana  contract,  and,  as  the 
controlling  question  is  as  to  appellee's  capac- 
ity to  make  the  contract  it  should  be  gov- 
erned by  ttie  laws  of  Indiana.  See  Evans 
V.  Beaver,  50  Ohio  St  190,  33  N.  E.  643,  40 
Am.  St.  Rep.  666;  Scudder  v.  National  Bank, 
91  U.  S.  406,  23  L.  Ed.  245. 

Moreover,  although  the  mortgage  contains 
a  promise  to  pay  the  debt  secured,  it  appears 
from  the  findings  that  the  mortgage  is  only 
on  incident  to  the  principal  contract,  which 
Is  the  note.  It  is  found  that  the  mortgage 
was  executed  to  secure  the  note  sued  on,  and 
not  to  secure  any  other  or  different  debt  or 
evidence  of  indebtedness,  and  It  is  further 
found  that  appellee  executed  the  mortgage 
with  the  agreement  that  it  was  to  be  a  tem- 
porary security,  and  that  the  mortgage  was 
not  to  be  recorded.  The  promise  to  pay  con- 
tained in  the  mortgage  is  a  subsequent  prom- 
ise to  pay  the  note  secured.  Under  the  find- 
ings the  note  is  void  for  want  of  capacity 
in  appellee  to  execute  it,  and  when  the  note 
is  declared  void  the  mortgage  lien  ceases  to 
be  effective.  See  Sherman  v.  Sherman,  3 
Ind.  337;  Ledyard  v.  Chapin,  6  Ind.  320; 
Francis  v.  Porter,  7  Ind.  213;  Fletcher  v. 
Holmes,  32  Ind.  497;  Hubbard  v.  Harrison, 
38  Ind.  323;  Gabbert  v.  Schwartz,  69  Ind. 
450;  Tate  v.  Fletcher,  77  Ind.  102;  Bowman 
V.  Mitchell.  79  Ind.  84. 

Counsel  for  appellant  cite  the  case  of 
Cochran  v.  Benton,  126  Ind.  58,  25  N.  E.  870, 
where  a  husband  and  wife,  residents  of  Ken- 
tucky, executed  their  Joint  note  and  a  mort- 
gage on  the  wife's  lands  situated  In  Indiana, 
and  it  is  held  to  be  a  general  rule  that  the 
power  or  capacity  of  a  married  woman  to 
convey  or  Incumber  her  separate  real  estate 
Is  to  be  determined  by  the  law  of  the  place 
where  the  property  is  situated.  But  In  that 
case  the  court  said  that:  "If  it  appears  that 


the  contract;  to  secure  the  performance  of 
which  the  mortgage  was  executed,  or  to 
which  it  was  merely  an  incident,  was  ex- 
pressly prohibited  or  declared  void  or  Illegal 
by  the  law  of  the  place  wliere  it  was  exe- 
cuted and  fo  be  performed,  we  should  bare 
a  different  question,  and  one  concerning 
which  we  Intimate  no  opinion  here."  In  the 
case  at  bar  the  findings  show  that  appellee 
received  no  consideration  whatever  for  the 
note;  that  she  executed  the  note  solely  as 
security  for  the  debt  of  her  husband,  and 
that  the  only  purpose  'of  the  mortgage  was 
to  secure  this  note — ^that  Is,  the  contract,  to 
secure  the  performance  of  which  the  mort- 
gage was  executed  Is  expressly  declared  void 
by  the  law  of  the  place  where  the  contract 
was  executed  and  to  be  performed.  Nor  do 
we  think  the  case  of  Nathan  r.  Lee,  152  Ind. 
232,  52  N.  E.  987,  43  L.  R.  A.  820,  cited  by 
appellee,  declares  any  different  rule  from 
that  held  In  this  case.  In  that  case  an  Ohio 
corporation  executed  notes  to  certain  OlUo 
creditors,  and  afterwards,  becoming  insolv- 
ent, mortgaged  land  in  Indiana  to  secure 
their  payment.  The  mortgages  were  execut- 
ed according  to  the  laws  of  Indiana,  and  re- 
I  corded  in  the  county  where  the  land  was 
located.  Afterwards  a  receiver  for  the  cor- 
poration was  appointed  by  ^n  Indiana  court, 
and  in  a  suit  by  the  receiver  in  that  court 
the  Ohio  creditors,  having  been  made  parties 
defendant,  filed  a  cross-complaint  to  enforce 
their  mortgage  liens.  It  was  held  that  as 
the  power  of  the  corporation,  under  the  cir- 
cumstances, to  make  the  mortgages,  and 
thus  prefer  such  creditors  over  others,  was 
not  denied  by  the  Ohio  statutes,  the  validity 
of  the  mortgages  was  to  be  determined  ac- 
cording to  the  law  of  Indiana,  and  that,  the 
situs  of  the  mortgaged  premises  being  in 
Indiana,  it  was  evident,  under  the  circum- 
stances, that  the  parties  at  the  time  of  the 
execution  of  the  mortgage  must  have  con- 
templated their  enforcement,,  if  necessary. 
In  the  courts  of  this  state.  And  the  doctrine 
previously  held  was  there  approved  that, 
"when  a  citizen  of  apother  state  is  once  prop- 
erly in  court  and  accepted  as  a  suitor,  nei- 
ther the  law  nor  the  court  administering  the 
law  will  admit  any  distinction  between  such 
a  suitor  and  one  who  is  a  resident  or  a  citi- 
zen of  its  own  state."  If  the  mortgage  In  the 
case  at  bar  was  incident  to  the  note  which 
was  the  principal  contract,  and  the  findings 
show  this  to  be  true,  the  trial  court,  having 
Jurisdiction  of  the  subject-matter  and  of  the 
parties,  had  the  power  to  declare  the  note 
void,  and  also  to  declare  the  mortgage  void, 
and  to  decree  their  cancellation,  and  to  en- 
join appellant  from  attempting  to  enforce  ei- 
ther the  note  or  mortgage.  When  this  action 
was  commenced  the  trial  court  had  Jurisdic- 
tion of  the  case  for  all  purposes  necessary 
to  an  adjudication  of  the  rights  of  the  par-, 
ties  before  It  in  and  concerning  the  subject- 
matter  in  dispute,  and  this  Jurisdiction  could 
not  be  ousted  by  a  suit  subsequently  brought 
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in  the  court  of  anotber  state.    Upon  a  care- 
ful consideration  of  the  recordr  we  think  the 
findings  are  sustained  by  the  evideuce. 
Judgment  affirmed. 


(1S7    Mass.    120) 

FLEMING  ▼.  MORRISON  et  al. 

(Supreme  Judicial   Court   of  '  Maasachusetto. 
Essex.    Dec  15,  1904.) 

WILLS  —  ANIMUS    TESTANDI — EXECtrTIOH — Wtl' 
RESSEEi— FINDINGS— PAROL    EVIDKNCK. 

1.  A  finding  tliat,  before  testator  and  tiie  per* 
son  who  drew  bis  will  parted  wben  it  was  ex- 
ecuted, testator  told  the  scrivener  that  the  in- 
strument which  had  been  signed  as  and  for  liis 
last  will,  and  declared  by  him  to  be  such  in  the 
scrivener's  presence,  was  a  "fake,  made  for  a 
purpose,"  was  fatal  to  the  validity  of  the  will. 

2.  The  etfect  of  a  finding  that  testator,  before 
he  left  the  scrivener  who  had  prepared  his  will, 
stated  to  him  that  the  will  was  a  fake,  and  made 
for  a  purpose,  was  not  obviated  by  the  further 
finding  that  testator  meant  by  this  that  be  did 
not  intend  to  complete  the  instrument  by  hav- 
inK  it  attested  and  subscribed  by  two  other 
witnesses,  and  that  the  purpose  referred  to  by 
him  was  to  induce  the  female  beneficiary  to 
sleep  with  him. 

3.  Parol  evidence  is  admissible  to  contradict 
the  recitals  of  a  will  that  it  is  a  will ;  that  it 
has  been  signed  as  such  by  the  person  named  as 
the  testator,  and  attested  and  subscribed  by 
persons  signing  as  witnesses. 

4.  Under  Rev.  Laws,  c.  135,  S  1,  requiring  a 
will  to  be  attested  and  subscribed  by  at  least 
three  witnessefi,  where  testator  declared  at  the 
time  one  of  the  witnesses  signed  that  the  will 
was  a  fake,  and  made  for  a  purpose,  his  sub- 
sequent acknowledgment  of  the  instrument  be- 
fore two  others,  who  signed  as  witnesses,  was 
insufficient  to  establish  the  valid  execution  of 
the  will. 

Appeal  from  Supreme  Judicial  Court,  Es- 
sex County;  Loring,  Judge. 

Application  by  Mary  Fleming  for  the  pro- 
bate of  a  will  of  Francis  M.  Butterfleld,  de- 
ceased, to  which  John  B.  Morrison  and  an- 
other filed  objections.  From  a  judgment  sus- 
taining a  probate  decree  allowing  the  will, 
contestants  appeal.    Reversed. 

The  findings  of  the  court  were  as  follows: 
"(1)  I  find  that  on  or  about  May  18,  1901, 
Fcancis  M.  Butterfleld  called  upon  Sidney  S. 
Goodrich,  and  requested  blm  to  draw  up  his 
will,  leaving  all  his  property  to  the  Mary 
Fleming  named  in  the  instrument  admitted 
to  probate  as  the  will  of  said  Butterfleld. 
Thereupon  said  Goodrich  drew. up  the  said 
instrument,  said  Butterfleld  signed  it,  and 
said  Goodrich  attested  and  subscribed  said 
instrument  as  a  witness  to  tbe  signature  of 
said  Butterfleld.  Before  Butterfleld  and 
Goodrich  parted,  Butterfleld  told  Goodrich 
that  this  was  a  'fake'  will,  made  for  a  pur- 
pose. 

"(2)  I  find  by  the  evidence  in  this  case  that 
said  Butterfleld  meant  by  this  that  be  did 
not  intend  to  complete  the  instrument  by 
having  It  attested  and  subscribed  by  at  least 
two  other  witnesses,  and  that  the  purpose 
referred  to  by  Wm  was  to  induce  said  Flem- 
ing to  allow  him  (said  Butterfleld)  to  sleep 
with  her.     Afterwards  said  BuUerfleld  de- 


termined to  complete  the  execution  of  bis 
will,  and  for  that  purpose  he  produced  tbe 
Instrument  before  the  other  two  attesting 
witnesses,  Bryant  and  Cheney,  told  them  it 
was  his  will,  that  tbe  signature  was  his  sig- 
nature, and  asked  them  to  attest  and  sub- 
scribe it  as  witnesses.  Goodrich,  Bryacrt,  and 
Cheney  were  each  competent  witnesses. 

"(3)  I  find  that  the  words  appointing  Mary 
Fleming  'as  administrator'  were  written  on 
the  Instrument  after  It  was  attesjted  and  sub- 
scribed by  Bryant  and  Cheney. 

"(4)  I  find  as  a  fact  that  said  Butterfleld 
at  neither  time  was  so  far  under  the  Influ- 
ence of  liquor  as  to  impair  bis  having  a 
sound  and  disposing  mind  and  memory. 

"On  these  findings,  I  rule  that  the  will  was 
properly  executed." 

Hiram  P.  Harriman,  Frank  W.  Sprague, 
2d,  and  John  F.  Neal,  for  appellants.  J.  W. 
Berry,  W.  B.  Murphy,  and  H.  T.  Lummus, 
for  appellee. 

LORING,  J.  All  the  rulings  asked  f<n-  »t 
the  hearing  have  been  waived,  and  the  only 
contention  now  Insisted  upon  by  the  con- 
testants Is  that,  on  tbe  finding  made  at  tbe 
hearing,'  the  proponent  of  tbe  will  has  failed 
to  prove  the  necessary  animus  testandl.  We 
are  of  the  opinion  that  this  contention  must 
prevail.  The  finding  that,  before  Butterfleld 
and  Goodrich  "parted,"  Butterfleld  told  Good- 
rich that  tbe  instrument  which  had  been 
signed  by  Butterfleld  as  and  for  bis  last  will 
and  testament,  and  declared  by  him  to  be 
such  in  the  presence  of  Goodrich,  and  at- 
tested and  subscribed  by  Goodrich  as  a  wit- 
ness, "was  a  fake,  made  for  a  purpose,"  is 
fatal  to  the  proponent's  case.  This  must  be 
taken  to  mean  that  what  had  been  done  was 
a  sham.  This  is  not  cured  by  the  further 
finding  that  what  Butterfleld  meant  by  this 
was  "that  be  did  not  Intend  to  complete  the 
Instrument  by  having  it  attested  and  sub- 
scribed by  at  least  two  other  witnesses,  and 
that  the  purpose  referred  to  by  him  was  to 
induce  said  Fleming  to  allow  him  (Butter- 
fleld) to  sleep  with  her."  This  is  not  a  find- 
ing that  Butterfleld  intended  to  sign  the  in- 
strument before  Goodrich  as  and  for  his  last 
will  and  testament,  leaving  the  further  exe- 
cution to  depend  on  future  events.  Much 
less  is  it  a  finding  that  Butterfield  changed 
his  mind  after  he  had  signed,  and  had  bad 
Goodrich  attest  and  subscribe  the  instru- 
ment. Tbe  whole  finding,  taken  together, 
amounts  to  a  finding  that  Butterfleld  had  not 
Intended  the  transaction  which  bad  Just  tak- 
en place  to  be  in  fact  what  it  imported  to 
be;  that  is  to  say,  a  finding  that  wben  But- 
terfield signed  the  instrument,  and  asked 
Goodrich  to  attest  and  subscribe  it  as  bis 
will,  he  did  not,  in  fact,  then  Intend  It  to  be 
bis  last  will  and  testament,  but  intended  to 
have  Mary  Fleming  think  that  he  had  made 
a  win  in  her  favor  to  induce  her  to  let  him 
sleep  with  her. 

We  are  of  opUiion  that  it  Is  competent  to 
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contradict  by  parol  the  solemn  statements 
contained  In  an  Instrument  that  It  Is  a  will; 
that  It  has  been  signed  as  such  by  the  per- 
son named  as  the  testator,  and  attested  and 
subscribed  by  persons  signing  as  witnesses. 
Lister  T.  Smith,  8  Sw.  &  Tr.  282 ;  Nichols  Y. 
Nichols,  2  Phlll.  180;  In  the  Goods  of  Nos- 
worthy,  11  Jur.  N.  S.  570.  For  similar  cases 
as  to  wills,  see  In  the  Goods  of  Hunt,  L.  R. 
3  P.  &  D.  250,  where  It  was  held  that  It 
could  be  sbown  by  parol  that  the  instru- 
ment executed  was  executed  by  mistake,  and 
Hubbard  v.  Alexander,  3  Oh.  D.  738,  where 
It  was  held  that  one  of  the  two  codicils  duly 
executed  was  intended  to  be  a  duplicate.  It 
was  lately  held  by  this  court  that  a  written 
agreement,  duly  executed,  could  be  shown  to 
haye  been  delivered  on  a  condition.  Elas- 
tic Tip  Co.  T.  Graham,  185  Mass.  697,  71  N. 
B.  117.  And  see  the  cases  there  cited.  "The 
momentous  conseguences  of  permitting  parol 
evidence  thus  to  outweigh  the  sanction  of  a 
solemn  act  are  obvious.  It  has  a  tendency 
to  place  all  wills  at  the  mercy  of  a  parol 
story  that  the  testator  did  not  mean  what 
he  said,"  In  the  words  of  Sir  J.  P.  Wllde  In 
Lister  V.  Smith,  3  Sw.  &  Tr.  282,  288.  In 
fact,  that  learned  Judge  went  so  far  as  to 
say  that  It  was  so  dangerous  a  kind  of  eyl: 
dence,  and  that  It  was  so  difficult  to  Im- 
press on  a  Jury  "the  enormous  weight  which 
attaches  to  the  document  itself  as  evidence 
of  the  animus  with  which  it  was  made," 
that,  although  he  was  prepared  in  that  case 
to  act  on  the  finding  of  the  Jury,  he  was  "far 
from  saying  that  the  court  will  in  all  cases 
repudiate  a  testamentary  paper  simply  be- 
cause a  Jury  can  be  Induced  to  find  that  It 
was  not  intended  to  operate  as  such."  We 
cannot  accede  to  the  argument  of  the  pro- 
ponent that  a  will  is  like  a  deed,  where  wit- 
nesses are  required  to  the  signature  of  the 
grantor.  There  It  would  be  enough  that  the 
instrument  is  complete  when  delivered.  But 
there  is  no  delivery  of  a  will.  The  punctum 
temporls  In  case  of  a  will  Is  when  it  Is  sign- 
ed, or,  having  been  previously  signed,  when 
the  signature  Is  acknowledged  In  the  pres- 
ence of  three  or  more  witnesses.  And  where 
that  Is  done  before  each  witness  separately, 
as  It  may  be  done  In  this  commonwealth 
(Chase  v.  KIttredge,  11  Allen,  49,  87  Am. 
Dec.  687),  the  animus  testandl  must  exist 
when  it  is  signed  or  acknowledged  before, 
and  attested  and  subscribed  by,  each  of  the 
necessary  three  witnesses.  If  this  is  not 
done,  the  statutory  requirements  have  not 
been  complied  with.  Assuming  that  the  ac- 
knowledgment animo  testandl  of  a  signature 
not  originally  made  with  that  animus  Is 
enough,  the  will  in  the  case  at  bar  would 
have  been  duly  executed  had  Butterfield  sub- 
sequently acknowledged  the  instrument  be- 
fore three  In  place  of  two  additional  witness- 
es. But  be  did  not  do  so.  The  instrument, 
having  been  acknowledged  and  attested  and 
subscribed  by  two  witnesses  only,  is  not  a 
valid  will,  within  Rer.  Laws,  c.  135,  {  1. 


It  has  not  been  argued  that  tbe  want  of 
the  necessary  animus  testandl  Is  not  open 
under  the  terms  of  the  first  reason  of  appeal. 
Although  the  question  here  discussed  was 
not  raised  at  tbe  bearing  by  the  rnllngs  re- 
qoested  by  the  contestants.  It  was  consid- 
ered by  the  presiding  Judge,  and  Is  presented 
by  the  ruling  made  on  his  finding.  Tbe  case 
does  not  come  within  Holbrook  v.  Young;  108 
Mass.  83,  relied  on  by  the  proponent 

Decree  to  be  entered  reversing  decree  ot 
probate  court;  and  disallowing  the  instro- 
ment  «8  the  will  of  Bntterfleld. 


(187  Maas.  US) 

WELCH  v.  BOSTON  ELEVATED  RT.  Ctt 

(Supreme  Judicial   Court   of   Massachusetts. 
Suffolk.    Dec.  9,  1904.) 

CARBIEBB  —  IirjTBIES  TO  PASSEKOBBS  —  NZOU- 
OENCE— EVIDKNCK— STTFFIOIEnOT. 

1.  In  an  action  for  injuries  received  bv  a 
passenger  on  an  elevated  railroad  train  while 
passing  between  carsi  evidence  hdd  insuEScient 
to  show  any  negligence  on  the  part  of  defendant. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Albert  Mason,  Judge. 

Suit  for  personal  injuries  by  El^en  B. 
Welch  against  the  Boston  Elevated  Railway 
Company.  A  verdict  was  directed  for  de- 
fendant, and  plaintiff  excepted.  Exceptions 
overruled 

The  Injuries  were  alleged  to  have  been  re- 
ceived by  plaintiff  on  February  8, 1902,  while 
a  passenger  on  an  elevated  train  of  defend- 
ant. The  plaintiff  testified  that  she  entered 
the  Scollay  Square  Station  for  south-bound 
trains  about  S  o'clock  in  tbe  afternoon  on 
February  8, 1902.  She  boarded  the  front  plat- 
form of  the  last  car  of  the  train,  and  took  a 
step  or  two  in  that  car  before  she  discovered 
that  it  was  the  smoking  car.  She  then  turned, 
and  started  across  to  the  next  car  ahead,  and 
while  crossing  between  the  cars  her  left  leg 
went  down  in  the  space  between  the  cars  to 
her  knee,  and  she  fell,  receiving  tbe  Injuries 
complained  of.  There  were  several  people 
ahead  of  her,  and  she  did  not  see  the  space. 
She  saw  no  guard  or  other  employ^  of  the  de- 
fendant on  either  of  the  car  platforms  be- 
fore she  fell.  The  train  was  standing  at  the 
station  on  a  curve  which  made  the  space  be- 
tween the  cars  wider  than  when  the  cars 
were  on  a  straight  rail.  There  was  no  oth- 
er testimony  as  to  the  width  of  the  space  be- 
tween the  cars.  On  cross-examination  tbe 
plaintiff  testified  that  she  did  not  look  down 
to  see  how  great  a  space  there  was  between 
the  cars  as  she  was  crossing.  The  plaintifTs 
testimony  was  corroborated  by  her  daughter, 
who  was  with  her,  and  there  was  no  other 
testimony  as  to  the  happenings  of  the  acci- 
dent. At  the  close  of  the  plaintiff's  case  the 
defendant  requested  the  court  to  rule  that 
upon  this  evidence  the  plaintiff  was  not  en- 
titled to  recover.  The  court  so  ruled,  and 
directed  a  verdict  for  the  defendant. 
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Burns  &  Clark  and  3.  V.  Lyncb,  for  plain- 
tiff. Rnssell  A.  Sears  and  Hngta  Bancroft, 
for  defendant. 

PER  CURIAM.  Tbe  testimony  of  th« 
plaintiff  and  her  daughter  ftirnlshed  no  evf-i 
dence  of  negligence  on  tbe  part  of  the  de* 
fendant  It  Is  at  least  very  questionable' 
whether  there  was  any  evidence  that  the 
plaintiff  was  In  the  exercise  of  due  car& 

Exceptions  overruled. 


(in  N.  T.  468) 

PEOPLD  r.  WIEOBERS  et  aL 

(Court  of  Appeals  of  New  Tork.     Nov.  29, 

1904.) 

CBnaitAi,  LAW— APPiuu>-«ie view— STJWiciBW- 

CT  or  II(OICTKER1>— QIBSCIIOR  TO  ACQUIT. 

1.  On  appeal  in  a  criminal  case  to  tbe  Ooort 
of  Appeals,  appellant  cannot,  anlea*  the  offense 
is  a  capital  one.  attack  an  indictment  which 
he  did  not  demur  to  before  trial  or  object  to  at 
the  trial,  or  unless  be  has  moved  in  arrest  of 
judgment 

2.  A  motion  that  tbe  Jury  be  directed  to  ac- 
quit on  the  ground  that  the  evidence  does  not 
warrant  any  conviction,  and  the  crime  charged 
has  not  been  proven,  does  not  raise  tbe  question 
that  the  indictment  sets  forth  no  crime,  and  an 
exception  to  the  denial  thereof  is  not  available 
on  appeal  on  the  ground  that  the  indictment 
was  tnereby  qnestioned  at  the  trial. 

CoUen,  C.  J.,  and  O'BHen,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department. 

Auton  J.  Wlechers  and  another  were  con- 
victed of  conspiracy.  From  a  Judgment  of 
the  Appellate  Division  (87  N.  T.  Supp.  897) 
afllrming  tbe  Judgment  of  the  Trial  Term, 
Wlechers  appeals.    Afllrmed. 

Georgia  Raines  and  M.  FlUmore  Browxt, 
tor  appellant  Edward  E.  Coatsworth,  Dist 
Atty.  (Frank  A.  Abbotti  of  counsel),  for  the 
People. 

VANN,  J.  The  defendants  were  Jointly 
Indicted  for  conspiracy,  with  Intent  to  cbeat 
and  defraud,  but  after  the  Indictment  waa 
uioved  for  trial,  and  before  a  Jury  was  call- 
ed, the  defendant  Temple  withdrew  bis  plea 
of  not  guilty  and  Interposed  the  plea  of 
guilty.  The  trial  then  proceeded  against  the  | 
defendant  Wlechers,  and,  when  tbe  Jury  ' 
found  him  guilty,  a  motion  was  made  In  his 
behalf  for  a  new  trial  upon  the  ground  that 
tbe  verdict  was  against  tbe  weight  of  evi- 
dence, and  that  the  court  erred  In  its  rulings 
relating  to  evidence.  Tbe  motion  was  de- 
nied, and  sentence  of  imprisonment  for  the 
period  of  nine  months  was  imposed.  No  mo- 
tion was  made  In  arrest  of  Judgment,  and  the 
onl}'  appeal  taken  to  tbe  Appellate  Division 
was  from  tbe  Judgment  of  conviction,  wbicli 
was  afllrmed,  one  of  tbe  Justices  not  voting. 

Tbe  evidence  at  tbe  triar  tended  strongly 
to  show  tbat  the  defendant  was  guilty  of 
the  crime  of  conspiracy,  and  hence  tbe  Judg- 
ment against  blm  should  be  afllrmed,  unless 


some  error  was  committed  by  the  trial  court 
which  affects  a  substantial  right  Upon  the 
record  presented,  with  no  motion  made  In 
arrest  of  Judgment,  we  have  nothing  before 
us  as  a  basis  upon  which  to  found  error  btit 
tbe  exceptions  taken  to  the  rulings  of  tbe 
court  during  tbe  progress  of  the  trial. 

The  defendant  now  seeks,  tbrou^^  counsel 
who  took  no  part  In-  tbe  trial,  to  attack  the 
Indictment  upon  tbe  ground  that  the  repre- 
sentations set  forth  therein  do  not  Tefer  to 
any  existing  fact  capable  of  proof,  but  only 
to  tbe  belief  of  tbe  defendants  tbat  they,  or 
tbe  mythical  boy  "Antonlus,"  whom  they 
personated,  possessed  certain  magnetism, 
sufficient  to  cure  all  bodily  afflictions.  There 
was  much  evidence,  however,  tending  to 
show  tbat  tbe  defendants  represented  not 
only  tbat  they  or  tbe  pretended  boy  could 
cure  nearly  all  known  diseases  by  their  pe- 
culiar methods,  bnt  also  tbat  they  had  ac- 
tually done  so.  There  was  no  defect  in  tbe 
evidence,  but  it  Is  strenuously  contended  tbat 
tttere  was  a  defect  In  the  Indictment  which 
entitles  the  defendant  to  a  reversal  of  the 
Judgment  against  blm. 

An  indictment  cannot  be  attacked  upon 
appeal  unless  some  foundation  was  laid 
therefor  before  final  Judgment  was  rendered. 
An  accused  person  may  take  advantage  of  a 
defective  indictment  by  demurring  thereto  be- 
fore the  trial,  by  objecting  thereto  during  the 
tilal,  or  by  a  motion  In  arrest  of  Judgment 
made  after  the  trial.  The  function  of  a  de- 
murrer, which  was  not  resorted  to  by  tbe  de- 
fendant, Is  to  defeat  the  Indictment,  without 
a  tribl,  whenever  it  appears  upon  the  face 
thereof  tbat  it  IS  subject  to  one  or  more  of 
five  objections  named  In  tbe  statute.  Code 
Cr.  Proc.  {  323.  These  objections  can  be 
taken  only  by  demurrer,  ''except  that  tbe 
objection  to  tbe  Jurisdlctlon'of  the  court  over 
tbe  subject  of  the  indictment,  or  that  the 
facts  stated  do  not  constitute  a  crime,  may 
be  taken  at  tbe  trial,  under  th«  plea  of  not 
guilty,  and  In  arrest  of  Judgment"  Id.  { 
331;  People  v.  Meakim,  138  N.  Y.  214,  80  N. 
E.  828.  Tbe  statute  does  not  provide  how 
dttaer  of  the  two  objections  last  named  shall 
be  taken  at  tbe  trial,  and  hence  the  ordinary 
practice  of  raising  tbe  question  by  objection 
and  exception  necessarily  applies.  A  motion 
in  arrest  of  Judgment  is  made  after  a  plea 
of  guilty,  or  after  the  trial  has  ended  in.  a 
vndlct  of  guilty,  bnt  no  such  motion  was 
made  in  tbe  case  now  before  us.  Code  Cr. 
Proc.  {  467.  If  a  defendant,  with  all  these 
chances  open  to  him,  omits  to  question  the 
Indictment  before  tbe  trial,  dnring  tbe  trial, 
or  after  the  trial,  and  makes  no  objection  to 
tbe  form  or  sutUciency  thereof  until  the  argu- 
ment of  an  appeal  from  tbe  Judgment  of  con- 
viction, be  cannot  then  be  beard  upon  tbe 
subject.  Tbe  indictment  la  tbe  foundation 
for  tbe  prosecution  of  all  serious  crimes,  and 
It  may  be  challenged  from  tbe  time  of  ar- 
raignment until  final  Judgment  has  been  pro- 
nounced;  but  it  cannot  be  attacked  for  tbe 
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flnt  time  upon  appeal,  nnless  It  Is  by  an  ar- 
gument addressed  to  the  discretion  of  tlie 
court  liearing  the  appeal  In  tlie  first  instance, 
and  that  discretion  does  not  belong  to  ua 
except  In  capital  cases. 

Was  any  objection  taken  or  question  rais- 
ed during  tbe  trial  as  to  the  Indictment  now 
before  us?  We  find  none  In  tbe  record.  No 
diaJlenge  to  tbe  Indictment  was  In  terms 
presented  during  tbe  trial.  No  claim  was 
made  that  it  was  defective  In  any  way.  No 
general  objection  was  taken  that  evidence 
should  not  be  received  because  the  indict- 
ment did  not  charge  a  crime,  and  no  specific 
objection  that  certain  evidence  was  inadmis- 
sible I>ecau8e  tbe  Indictment  was  defective 
in  some  respect  So  far  as  appears,  from  the 
beginning  to  the  end  of  the  trial  the  indict- 
ment was  not  criticised  or  qnestioned  In 
such  a  way  that  the  trial  court  could  know 
that  an  attack  was  made  upon  it.  After  the 
verdict  was  rendered,  when  a  motion  was 
made  for  a  new  trial,  no  claim  was  asserted 
that  the  indictment  was  bad  for  any  reason. 

The  only  way  in  which  It  ia  now  claimed 
that  any  question  as  to  the  Indictment  was 
brought  to  the  attention  of  the  court  was  by 
the  defendant's  motion  at  the  close  of  the 
evidence  for  the  people,  and  again  at  the 
close  of  all  the  evidence.  All  that  the  rec- 
ord shows  In  relation  to  these  motions  is  as 
follows:  "Tbe  defendant  Anton  J.  Wlechers 
requests  the  court  to  advise  the  Jury  to  ren- 
der a  verdict  of  not  guilty  upon  the  gromid 
that  the  evidence  does  not  warrant  a  con- 
\-ictlon;  (2)  upon  tbe  ground  that  the  crime 
charged  In .  the  indictment  has  not  been 
proven.  Motion  denied,  and  exception." 
These  motions  challenged  the  evidence,  not 
the  indictment,  and  there  was  evidence  to 
Justify  a  conviction,  for  tbe  crime  which  the 
indictment  putported  to  set  forth.  There 
was  no  claim  that  tbe  indictment  did  not 
warrant  a  conviction,  but  that,  to  use  tbe 
words  of  counsel  when  making  the  motion, 
"the  crime  charged  in  the  Indictment  has 
not  been  proven."  Thus  the  motion.  Instead 
of  challenging  the  indictment  because  no 
'irlme  was  set  forth,  distinctly  recognized 
:hat  a  crime  was  charged  therein.  Tbe  mo- 
lion  was  made  upon  specific  grounds,  which 
3Id  not  Include  or  necessarily  involve  any 
abjection  to  the  Indictment,  and  hence  the 
trial  court  could  not  have  understood  that 
tbe  Indictment  was  questioned.  It  cannot 
be  told  from  the  record  that  any  defect  In 
ihe  indictment  was  in  the  mind  of  counsel, 
or  that  he  desired  any  ruling  in  relation 
thereto.  The  statute  authorizes  the  objection 
that  the  facts  stated  in  the  Indictment  do 
not  constitute  a  crime  to  be  taken  at  the 
trial,  but  no  such  objection  was  taken  dur- 
ing tbe  trial  under  review.  "If  a  party  calls 
upon  tbe  trial  court  to  make  a  ruling  in  his 
favor,  he  must  specify  with  reasonable  clear- 
ness the  point  that  be  desires  considered  and 
decided,  in  order  to  predicate  error  upon  an 
exception  to  the  ruling  against  him.    An  ex> 


ceptlon  taken  during  the  progress  of  a  trial 
is  a  protest  against  the  ruling  of  tbe  court 
upon  a  question  of  law.  It  is  designed  as  a 
warning  for  the  protection  of  the  court,  so 
that  it  may  reconsider  Its  action,  and  for  the 
protection  of  the  opposing  counsel,  so  that 
he  may  consent  to  a  reversal  of  tbe  ruling. 
Unless  the  question  of  law  upon  which  a 
ruling  Is  sought  is  so  stated  that  it  is  or 
should  be  tmderstood,  an  exception  is  of  oo 
avail,  because  tbe  exception  is  to  tbe  ruling 
as  made,  and  tbe  ruling  is  upon  the  question 
as  stated."  Sterrett  v.  Third  National  Bank, 
122  N.  T.  659,  662,  25  N.  B.  913;  Code  Cr. 
Froc.  {  465. 

We  cannot  consider  the  questions  relat- 
ing to  the  indictment  which  were  so  ably 
argued  before  us,  because  they  were  not 
raised  as  authorized  by  statute  or  by  tbe 
practice  of  the  courts,  and  hence  were,  hi 
effect,  waived.  People  ▼.  Tower,  135  N.  Y. 
467,  82  N.  E.  146;  People  v.  Formosa,  131 
N.  Y.  478,  481,  30  N.  E.  482,  27  Am.  St.  Bep. 
612.  A  practice  act  like  the  Code  of  Crim- 
inal Procedure  would  complicate  rather  than 
simplify  the  practice,  If  it  were  held  that 
an  indictment  could  be  successfully  attacked 
for  the  first  time  after  Judgment,  and  upon 
appeal,  when  tbe  evidence  was  su£Scient 
to  warrant  a  conviction  for  the  crime  pur- 
porting to  be  charged,  but  which  it  is  claim- 
ed was  not  sufficiently  charged.  Even  if 
the  Indictment  is  not  strong  enough  to  with- 
stand a  direct  attack  in  the  manner  pro- 
vided by  law,  the  Judgment  entered  thereon 
would  be  good  as  a  plea  in  bar  to  another 
prosecution  for  the  offense  which  was  at 
least  colorably  charged  and  was  clearly 
proved.  Both  at  common  law  and  by  stat- 
ute a  verdict  cures  such  imperfections  of 
form  in  an  Indictment  as  do  not  tend  to 
prejudice  substantial  rights  upon  the  merits. 
Code  Cr.  Proc  {  285;  1  Bishop,  Cr.  Proc.  f 
707a. 

While  the  argument  of  the  counsel  for  the 
appellant  was  substantially  confined  to  tbe 
exceptioDs  taken  to  the  denial  of  the  motions 
to  advise  an  acquittal,  we  have  read  the 
record  with  care,  and  have  considered  every 
objection  made  and  exception  taken  during 
the  trial,  bnt  we  find  none  that  should  dis- 
turb tbe  verdict  Tbe  Judgment  therefore, 
should  be  affirmed. 

O'BRIEN,  J.  (dissenthig).  The  question 
In  this  case  Is  whether  a  conviction  in  a 
criminal  case  can  be  upheld  in  this  court 
where  it  appears  that  the  indictment  does 
not  charge  any  criminal  oOense.  I  assume 
that,  after,  the  examination  and  discussion 
of  this  case,  no  one  wiU  claim  that  the  indict- 
ment charges  a  crime.  If  it  did,  there  would 
obviously  be  no  reason  for  discussing  the 
question  as  to  bow  and  when  such  a  defect 
can  be  raised.  If  this  conviction  is  to  be 
affirmed  on  tbe  groimd  that  tbe  defendant 
omitted  to  raise  any  question  in  regard  to 
the  indictment  that  Is  practically  an  admis- 
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slon  tbat  the  Indictment  Is  bad.  That  being 
tbe  real  condition  of  tbe  record  in  this  case, 
there  is  notMng  for  us  to  consider  except 
the  question  -whether  this  court  has  jurisdic- 
tion to  review  the  conviction  In  cases  where 
tbe  indictment  Is  so  defective  that  no  crime 
Is  charged.  I  do  not  tblnk  tbat  a  judgment 
In  a  criminal  case  should  be  upheld  in  this 
court  when  it  appears  tbat  tbe  indictmrat 
does  not  charge  a  crime. ' 

The  judgment  record  proper  In  a  criminal 
case  contains  no  exceptions.    A  case  or  ex- 
ceptions is  not  essential  to  the  review  of  a 
judgment  in  a  criminal  case.     It  may  be 
reviewed,  as  a  civil  case  may,  upon  the  rec- 
ord or  judgment  roll,  which  consists  of  the 
Indictment,  the  plea,  the  minutes,  the  ver- 
dict, and  judgment  or  sentence.     Code  Gr. 
Proc.  {  4%;    1  Bishop,  Or.  Proc.   gS  1340- 
1350.    Upon  this  record  alone  a  person  con- 
victed of  a  crime  may  appeal  and  have  the 
judgment  reviewed  without  any  case  and 
exceptions.  If  be  so  elects.    On  such  an  ap- 
peal the  court  can  deal  only  with  errors  or 
questions  that  appear  on  the  face  of  the  rec- 
ord.   If  it  appears,   upon  an  inspection  of 
tbe  record  (tbat  is,  from  the  indictment),  that 
the  trial  court  bad  no  jurisdiction,  then  the 
judgment  will  be  reversed  for  that  reason. 
If  it  appears  tbat  tbe  Judgment  rendered  is 
not  supported  by  tbe  verdict,  it  may  be  re- 
versed for  tbat  reason;    and,  if  It  appears 
tbat  no  crime  was  charged  in  the  indictment, 
it  must  follow  tbat  the  verdict  of  guilty  is 
no  broader  than  tbe  charge,  and  does  not 
import  any  crime  whatever,  and  consequent- 
ly there  is  nothing  to  support  the  judgment 
Whatever  fundamental  defects  appear  upon 
the  face  of  the  judgment  rendered  may  be 
reviewed  and  corrected  on  appeal,  but  no 
other.    Hence  the  presence  of  a  case  or  bill 
of  exceptions  enlarges  tbe  scope  of  tbe  re- 
view, but,  of  course,  cannot  limit  the  power 
to  deal  with  any  question  that  tbe  court 
conid  deal  with  if  the  appeal  was  on  tbe 
judgment  record  alone.    Therefore,  when  it 
appears  from  the  record,  independent  of  any 
case  or  exceptions,  tbat  a  person  has  been 
convicted  of  a  crime  when  no  crime  was 
charged,  then  a  plain  legal  error  Is  disclosed 
by  a  mere  inspection  of  tbe  record,  wblcb 
any  court  may  deal  with,  even  of  Its  own 
motion.     If,   for  example,  tbe  record   dis- 
closed tbe  fact  that  tbe  accused  bad  been 
indicted  for  assault  and  battery,  but  con- 
victed of  burglary,  and  sentenced  according- 
ly. It  does  seem  to  me  that  this  court  ought 
not  to  look  for  some  exception  to  raise  the 
question.    Tbe  question  is  raised  by  the  rec- 
ord   Itself,   which   imports  absolute  verity; 
and  it  is  only  in  a  case  where  the  error, 
if  any.  Is  not  disclosed  by  tbe  record,  tbat 
a  case  and  exceptions  become  necessary.    It 
was  always  tbe  law,  and  is  the  law  still, 
tbat   an  appeal  or  a  writ  of  error  which 
hrinss  np  tbe  judgment  record  Is  good  for  an 
error  in  tbe  Indictment,  In  the  verdict,  in  the 
sentence,  or  any  other  part  of-  the  record,  or 


where  tbe  statute  authorizing  the  punishment 
Is  repealed.  In  short,  such  an  appeal,  after 
sentence,  raises  all  questions  which  would 
have  sustained  tbe  motion  in  arrest  of  judg- 
ment   1  Bishop,  Or.  Proc.  {  1308. 

The  present  Code  of  Criminal  Procedure 
has  abolished  the  writ  of  error,  and  substi- 
tuted in  its  place  an  appeal  for  a  review  of 
the  judgment  in  a  criminal  case;  hence  upon 
sucb  an  appeal  tbe  defendant  may  raise  any 
question  that  could  be  raised  upon  a  writ  of 
error,  and  it  has  always  been  tbe  law  tbat  a 
defect  of  substance  appearing  In  tbe  indict- 
ment could  be  taken  advantage  of  by  writ  of 
error.  There  is  nothing  in  tbe  present  Code 
that  In  the  least  afTects  that  rule.  The  pres- 
ent appeal  is  certainly  broad  enough  to  give 
to  the  defendant  every  advantage  which  he 
could  have  obtained  formerly  by  a  writ  of 
error. 

In  People  v.  Stockham,  1  Parker,  Cr.  R. 
424,  it  was  said  that,  "In  a  case  where  the 
sufficiency  of  the  indictment  is  not  involved 
in  some  decision  made  or  opinion  advanced 
at  tbe  trial,  tbe  only  mode  of  reaching  a 
defect  in  the  Indictment  is  on  a  motion  in  ar- 
rest of  Judgment,  or  by  a  writ  of  error 
brought  on  tbe  record  of  tbe  Judgment  it- 
self." In  People  v.  Johnson,  Id.  56i,  tbe 
case  was  brought  before  tbe  court  on  a  writ 
of  error.  Counsel  for  the  defendant  had  rais- 
ed an  objection  to  tbe  indictment  at  tbe  trial. 
Tbe  court,  In  holding  the  indictment  de- 
fective, said:  "If  any  fact  which  is  a  mate- 
rial ingredient  to  constitute  the  crime  is  omit- 
ted in  an  indictment  such  omission  vitiates 
it,  and  tbe  defendant  may  avail  himself  of 
such  defense  by  demurrw,  by  writ  of  error, 
or  on  a  motion  in  arrest  of  judgment"  Cit- 
ing Arcbbold's  Cr.  Pi.  (5tb  Ed.)  42;  Barbour's 
Cr.  Law,  320;  Lee  v.  Clark,  2  East,  S33. 
Prior  to  tbe  enactment  of  tbe  present  Code 
of  Criminal  Procedure,  the  Revised  Statutes 
provided:  "No  assignment  of  errors  or  join- 
der in  error  shall  be  necessary  upon  any  writ 
of  error  or  certiorari  Issued  pursuant  to  tbe 
foregoing  provisions;  but  the  court  shall  pro- 
ceed upon  the  return  thereto  and  render  judg- 
ment upon  tbe  record  before  them."  2  Rev. 
St  p.  741,  <  23.  In  People  v.  Thompson,  41 
N.  T.  1,  this  court  w^s  asked  to  reverse  the 
conviction  of  murder  in  the  second  degree 
upon  tbe  ground,  among  others,  that  tbe  evi- 
dence did  not  warrant  a  conviction  for  tbat 
offense.  In  tbe  opinion  delivered  by  Judge 
Orover  It  Is  stated:  "The  counsel  for  tbe 
defendant  Insists  tbat,  although  no  exception 
was  taken  to  the  charge,  yet,  when  the  court 
can  see  tbat  the  accused  bas  been  convicted 
of  a  crime  of  wblch»he  was  not  legally  guilty, 
it  is  its  duty  to  reverse  tbe  judgment  and 
order  a  new  trial,  or  discbarge  him,  as  the 
case  may  require.  This  presents  tbe  ques- 
tion whether  the  supreme  or  this  court,. upon 
a  writ  of  error,  can  review  tbe  conviction  up- 
on tbe  merits,  or  whether  such  review  is  con- 
fined to  questions  of  law  arising  upon  excep- 
tions taken  upon  the  trial.    That  tbe.  latter 
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only  can  be  considered  Is  perfectly  clear. 
The  right  of  review  upon  -writ  of  error  In 
criminal  cases  'was  not  given  by  the  common 
law.  It  depends  entirely  upon  the  statute, 
and  the  courts  possess  the  power  only  con- 
ferred by  the  statute.  Section  23, 1  Rev.  St 
p.  736,  gives  the  right  to  the  accused  of 
taking  exceptions  to  the  decision  of  the  court 
upon  the  trial  of  indictments,  and  subse- 
quent sections  tliat  of  review  upon  error. 
These  sections  show  that  the  right  of  review 
embraces  only  such  decisions  of  the  court  as 
were  excepted  to,  and  errors  that  appear  in 
tlie  record."  In  Fellinger  v.  People,  15  Abb. 
Prac.  128,  the  defendant  was  Indicted  and 
convicted  of  burglary  in  the  first  degree,  and 
the  case  was  brought  up  on  a  writ  of  error< 
The  indictment  was  attacked  because  it  did 
not  charge  the  crime  of  burglary  In  the  first 
degree.  The  report  of  the  case  does  not 
show  that  any  objection  to  the  indictment 
was  taken  on  the  trial.  The  court,  however, 
reversed  the  conviction,  and  it  was  there 
said:  "If  any' of  the  Ingredients  contained  In  . 
the  statutory  definition  are  omitted,  the  In- 
dictment is  fatally  defective,  and  the  defect 
is  not  cured  by  verdict  Dedleu  v.  People, 
22  N.  y.  178.  •  •  •  It  was  urged,  however, 
upon  the  argument  that  these  defects  were 
cured  by  the  verdict  No  defect  in  substance 
can  be  so  cured.  It  Is  only  matters  of  form, 
not  aftectlDg  the  substantial  rights  of  the 
prisoner,  which  can  be  disregarded  after 
verdict"  In  Gaffney  v.  People,  50  N.  Y. 
416,  426,  it  is  said:  "The  Revised  Statutes 
authorize  the  review  of  a  conviction  and  Judg- 
ment in  a  criminal  case  upon  a  writ  of  er- 
ror, wUch,  by  the  well-settled  doctrine  of 
this  court  only  brings  up  tbe  record  and 
matters  In  the  nature  of  a  record,  together 
with  the  bill  of  exceptions,  if  any,  which  has 
been  settled  in  the  case.  •  •  •  It  Is  only 
legal  errors  which  can  be  considered  on 
writs  of  error — errors  appearing  in  the  rec- 
ord, (m:  by  exceptions  taken  upon  the  trial." 
The  same  doctrine  is  held  in  Walsh  ▼.  Peo- 
ple, 88  N.  Y.  458.  When  no  crime  is  charged 
in  tbe  Indictment,  the  court  will,  of  its  own 
motion,  arrest  judgment  even  -where  the  ac- 
cused has  pleaded  guilty.  Com.  v.  Harsey,  1 
Mass.  137.  Tbe  Judgment  in  a  criminal  case 
will  be  reversed  in  a  writ  of  error  for  any  de- 
fect or  error  appearing  on  tbe  face  of  the 
record.  Chltty,  Cr.  Law,  c.  18,  pp.  744,  755. 
A  writ  of  error  always  brought  up  for  re- 
view any  defect  of  substance  appearing  on 
the  face  of  the  indictment  Archbold,  Cr.  Pr. 
&  PI.  (8th  Ed.)  pp.  354,  355.  The  same  rule  U 
laid  down  in  Wharton's  Cr.  PL  &  Pr.  gg  770- 
783. 

Of  course,  it  was  provided  at  an  early  date 
by  statute,  as  it  is  now  in  tbe  Code,  that  cer- 
tain defects  or  irregularities  are  cured  by  ver- 
dict, bnt  it  was  never  held  that  the  omission 
to  ctiarge  a  crime  in  the  Indictment  is  cured 
by  verdict.  Such  a  fundamental  defect  Is 
fatal  to  a  conviction,  since  it  is  only  mat- 
teia  of  foru4  not  affecting  the  aubataotial 


rights  of  the  prisoner,  that  can  be  disregard- 
ed after  verdict 

It  is  an  elementary  and  fundamental  prin- 
ciple in  criminal  Jurisprudence  that  every  ma- 
terial fact  essential  to  the  commission  of  a 
criminal  olfense  must  be  distinctly  alleged 
in  tbe  indictment  If  tbe  indictment  falls 
to  charge  a  crime,  aucb  fatal  defect  is  not 
cured  by  Intendment  or  any  implication  what- 
ever. Unless  a  crime  Is  charged,  a  verdict 
of  guilty  upon  tbe  indictment  does  not  con- 
vict the  defendant  of  any  criminal  oftense. 
In  such  a  case  it  la  of  no  consequence  that 
tbe  evidence  may  prove  or  tend  to  prove 
some  crime,  since  no  one  can  then  tell  of 
what  crime  the  party  was  convicted,  and  no 
court  can  properly  pass  sentence  upon  tbe 
accused,  as  punishments  are  only  attached 
to  specific  crimes  or  offenses.  It  must  be  ap- 
parent therefore,  that  an  indictment  so  de- 
fective tliat  It  does  not  charge  any  crime  is 
such  a  fundamental  question  that  It  can  be 
raised  at  any  time.  Rulings  at  the  trial  with 
respect  to  the  admission  or  rejection  of  evi- 
dence, tbe  giving  or  refusing  of  instructions, 
motions  for  a  new  trial,  or  other  matters  or 
proceedings  wldch  are  not  a  part  of  tbe  rec- 
ord proper  unless  exceptions  be  taken  to  such 
rulings  at  tbe  proper  time,  cannot  be  re- 
viewed, save  as  embodied  in  a  bill  of  excep- 
tions. These  are  all  niatters  of  procedure. 
But  tbe  charge  in  the  indictment  is  tbe  very 
foundation  of  all  procedure,  and  I  think, 
where  no  crime  is  charged,  the  queBtk>n  can 
be  raised  at  any  time  and  in  any  court  al- 
though, as  will  be  seen,  it  is  not  necessary  to 
go  as  far  as  that  in  this  case.  When  it  ap- 
pears that  tbe  trial  court  was  without  Juris- 
diction of  the  subject-matter,  then  such  Juris- 
dictional question  may  be  raised  for  the  first 
time  in  a  court  of  review.  Tbe  court  will,  in 
such  cases,  ex  mero  motu,  take  notice  of  such 
defect  Hughes  on  Criminal  Law  8c,  Pro- 
cedure, {  2847.  In  our  Code  tbe  want  of  Ju- 
risdiction and  tbe  alMenee  of  a  criminal 
charge  are  classed  together  and  treated  in 
precisely  the  same  way,  and,  indeed,  as  mat- 
ter of  reason,  it  cannot  be  said  tliat  any  court 
has  Jurisdiction  to,  try  a  criminal  case  un- 
less it  appears  that  a  crime  is  cliarged  and 
embraced  in  tbe  indictment. 

When  it  appears  that  the  indictment  does 
not  charge  a  crime,  tlie  defendant  is  not 
obliged  to  demur.  He  may  take  advantage  of 
that  defect  at  the  trials  since  oar  Code  of 
Criminal  Procedure  expressly  provides  tliat 
an  "objection  to  tbe  Jurisdiction  of  tbe  court 
over  tbe  subject-matter  of  tbe  indictment  or 
that  tbe  offense  stated  did  not  constitute  a 
crime  may  be  taken  at  tbe  trial  under  tbe 
plea  of  not  guilty  and  in  arrest  of  Judgment" 
Code  Cr.  Proc.  g  831.  This  statute  does  not 
prescribe  tbe 'manner  in  wlilch  such  an  ob- 
jection may  be  taken  at  the  trial.  No  par- 
ticular form  of  words  is  necessary.  It  is 
enough  that  tbe  party  accused  bos  presented 
to  the  court  tbe  question  in  some  form.  In 
this  casei  at  tins  dose  of  tbe.evidenc«  in  be- 
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half  of  the  people  and  of  tbe  Whole  case,  tfa« 
defendant  reqnested'  th«  Cotlrf  to  direct  Wa 
acquittal;  and,  without  elaborating,  that  t6* 
■quest  -was  obvloflsly  broad  eneugtt  to  March 
the  -whole  record  to  the  very  fonndatlOB  of 
tbe  case,  namely,  the  charge  In  the  Indict- 
ment If  the  Indictment  did  not  charge  an 
offense,  then  manifestly  Ife  was  entitled  to 
have  hia  motion  granted.  The  trial  court 
must  be  presumed  to  know  whether  any 
criminal  offense  was  Charged,  Just  as  it  la 
presumed  to  know  that  the  court  has  no  Ju- 
risdiction. Both  of  these  defects  are  reached 
In  tbe  same  way  and  by  the  same  motion, 
and  both  defects  have  always  been  treated 
In  tUe  same  way  to  a  court  of  review.  It  Is 
entirely  safe  to  say  that  no  case  can  be  found 
where  the  record  disclosed- the  fact  that  no 
crime  was  stated  In  tlie  indictment,  and 
yet  tbe  conviction  waa  upheld  on  the  ground 
that  the  accused  failed  to  bring  the  defect  to 
the  attention  of  the  com-t  at  the  trial,  or  for 
any  other  reason.  When  It  Is  shown  that  no 
criminal  charge  has  been  made  against  the 
accused,  the  whole  superstructure  of  the  tri- 
al suffers  a  collapse,  since  there  is  no  founda- 
tion npon  which  to  procure  a  conviction  or 
to  impose  a  sentence.  If  a  person  should  be 
accused  by  the  grand  Jury  In  a  general  way 
•of  the  crime  of  perjury,  without  stating  to 
what  things  be  bad  falsely  sworn  or  how 
they  were  material,  I  venture  to  say  that  this 
court  would  not  sustain  a  conviction  based 
upon  such  a  charge.  This  serves  to  illustrate 
the  question  Involved  in  this  appeal. 

I  have  thus  far  considered  the  case  on  the 
assumption  that  no  question  was  raised  at 
the  trial  with  respect  to  the  indictment,  but 
I  think  it  was  raised  by  the  requests  which 
the  defendant  made  to  the  court  to  direct  his 
acquittal.  That  was  broad  enough  to  com- 
pr^end  a  fatal  defect  in  the  indictment, 
since  that  defect  could  not  have  been  sup- 
plied at  the  trial  or  the  pleading  amended; 
and  the  authorities  in  this  court,  as  I  think, 
go  to  that  extent.  In  the  case  of  People  v. 
Bennett,  49  N.  T.  137,  the  only  motion  made 
by  the  defendant  was  to  be  discharged  on 
the  ground  that  tbe  offense  was  not  proven, 
and  there  was  no  question  for  the  Jury.  Thia 
court  properly  remarked  that  there  was  no 
power  at  the  trial  to  grant  that  motion;  that 
there  was  no  such  thing  in  a  criminal  case 
as  a  nonsnlt;  that  the  verdict  of  tbe  Jury 
must  be  pronounced  after  the  trial  had  been 
commenced,  although  that  may  be  done  un- 
der the  advice  or  direction  of  the  court.  It 
was  also  held  that  the  same  strictness  in  the 
form  of  exceptions  will  not  be  enforced  In 
criminal  as  In  civil  cases,  but  the  court  will 
look  at  the  substance  of  tbe  request  And 
In  that  case  the  court  reviewed  the  evidence 
at  the  trial  given  in  support  of  the  charge. 
The  request  was  that  the  accused  be  dischar- 
ged nnd  tbe  case  taken  from  the  Jury.  In 
the  case  at  bar  the  request  was  that  the 
.cobt't  direct  an  acquittal.  The  motion  in 
eaoh  case  was  not  based  upon  strictly  s^co* 


ntte  grotmds,  but  that  does  not  preclude  this 
court  from  reviewing  the  conviction,  espe- 
eially  in  a  case  where  tbe  defect  is  ao  funda- 
mental as  it  appears  to  be  In  this  case.  In 
People  V.  Ledwon,  153  N.  T.  10,  48  N.  E.  1046, 
the  defendant  requested  the  oonrt  to  dismiss 
the  indictment  on  tbe  ground  that  the  peo- 
ple bad  failed  to  make  out  a  case  or  to  show 
that  any  crime  was  committed.  In  that  case 
the  Indictment  was  perfectly  good,  and  tbe 
request  to  dismiss  It  was  even  more  Inaccu- 
rate than  anything  that  appears  in  the  rec- 
ord before  usi  but  this  court  held  again  that, 
although  the  defendant  bad  not  made  the 
proper  motion.  It  was  not  necessary  to  be  so 
speclflc  as  In  civil  cases,  and  the  request 
was  treated  as,  In  substance,  a  request  to  di- 
rect an  acquittal,  or  that  the  court  Instruct , 
the  Jury,  as  matter  of  law,  that  the  prisoner 
could  not  be  convicted.  In  neither  of  the 
cases  cited  did  this  court  suppose  that  the 
defendant  had  waived  anything  by  making  a 
wrong  request.  In  both  cases  the  court 
treated  the  requests  as  practically  a  motion 
by  tbe  defendant  that  the  case  was  not  one 
where  a  conviction  could  be  had.  Now,  the 
reasons  which  the  defendant  In  the  case  at 
bar  presented  to  the  court  were  Just  as  broad 
and  comprehensive  as  in  Either  of  the  cases 
cited.  It  was,  in  substance,  a  request  to  the 
court  to  rule  and  decide  that  he  could  not  be 
convicted,  and,  of  course,  no  conviction  could 
be  had  unless  the  Indictment  stated  a  crime. 
It  was  not  necessary  for  the  defendant's 
counsel  to  educate  the  court,  step  by  step,  as 
to  fundamental  defects  in  the  record.  He 
saved  the  question  by  making  the  request 
80  broad  that  It  reached  the  very  foundation 
of  the  whole  proceeding. 

The  Judgment  should  be  reversed,  and  the 
defendant  discharged. 

BARTLHTT,  MARTIN,  and  WERNBR, 
JJ.,  concur  with  VANN,  J.  CUIiLEN,  O.  J.. 
concurs  with  O'BRIEM,  J. 

Judgment  of  conviction  affirmed. 


(180  N.  Y.  1) 

PBOPLB  V.  BOOTMAN  et  al. 
(Court  of  Appeals  of  New  York.    Dec.  6,  1004.) 

aAUE— CLOSE  SEASON— POSSESSION  OF  IHPOBT- 

ED  GAUE— POLICE  POWBB— BZTBA 

AIXOWANCE. 

1.  The  forest,  fish,  and  game  law  (Laws  1900, 

?.  22,  C'20),  which  went  into  effect  February  19, 
900,  and  was  in  force  May  22  and  Jane  2. 
1901,  did  not  render  it  a  penal  offense  to  have  In 
possession  during  tbe  closed  season  game  killed 
without  the  state  and  broagbt  there  during  the 
open  season,  so  that  an  action  would  not  lie 
to  recover  penalties  for  violation  of  the  stat- 
nte,  in  having  possession  of  imported  game 
during  the  closed  season  of  1901. 

2.  it  is  within  the  police  power  of  a  state  to 
make  the  possession  of  imported  game  unlawful, 
and  such  an  act  does  not  interfere  with  private 
property,  there  being  no  property  in  living  wild 
animals;  and  only  as  the  law  permits  their 
capture  is  there  any  property  in  such  animals 
after  they  are  caught  or  killed. 
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3.  WImi*  defendaat  1«4  prepared  for  trial  on 
Um  thaery  of  the  larger  amount  Involved  in  the 
complaint,  stipolatlon  of  plaintitF  reducing  tiis 
amount  two  daya  before  trial  is  no  groond  for 
reducing  the  extra  allowane*  to  dafendant  «a 
Jndgmant  in  Ua  favor. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

AAnm  bjr  the  people  against  Jacob  B.  Boot- 
man  and  others.  From  a  Judgment  of  tb« 
Appelate  Division  affirming  a  judgment  (or 
defendant  (88;  N.  Y.  Snpp.  887),  and  from  an 
order  of  the  Appellate  Division  affirming 
an  order  granting  defendants  an  extra  allow- 
ance^ the  state  appeals.    Affirmed. 

See  81  N.  T.  Supp.  195. 

Frank  8.  Black  and  Henderson  Peck,  for 
appellant  Iiouis  Marshall  and  Julius  Offen- 
hach,  for  respondents. 

VANN,  J.  This  action  was  brought  to  re- 
cover penalties  to  the  amount  of  $1,168,315 
for  alleged  violations  of  the  forest,  flsh,  and 
game  law,  in  that  during  the  close  season 
of  1901  the  defendants  had  in  their  posses- 
sion 7,660  grouse,  4,835  quail,  1,776  ducks, 
8,848  plover,  7,108  snipe.  8,328  snow  bunt- 
ings, 1,008  reed  binis,  7,607  sand  pipers,  788 
yellow  legs,  and  96  woodcock.  Six  out  of 
the  19  counts  of  the  complaint  were  disposed 
of  by  demurrer,  which  reduced  the  amount 
involved  to  about  $325,000  (40  Misc.  Rep.  27, 
81  N.  Y.  Supp.  195;  72  App.  DIv.  619,  76  N. 
Y.  Supp.  1022;  173  N.  Y.  622,  66  N.  B.  lllS); 
and  this  sum  was  reduced  by  concession  to 
about  $9,960.  The  facts  as  setUed  by  stipula- 
tion are  as  follows:  Between  May  22  and 
June  2,  1901,  the  defendants,  as  copartners, 
had  in  their  possession  at  the  city  and 
county  of  New  York  100  grouse,  100  quail, 
96  woodcock,  and  100  ducks,  "being  of  the 
same  grouse,  quail,  woodcock,  and  ducks 
mentioned  and  described  in  the  first  thirteen 
counts  of  the  complaint"  Said  game  birds 
were  not  killed  in  the  state  of  New  York, 
but  in  other  states  of  the  Union,  where 
they  were  purchased  by  the  defendants. 
They  were  brought  Into  this  state  In  the 
month  of  November,  1000,  when  It  was  law- 
ful to  possess  them  here,  and  the  defendants 
k^t  them  on  storage  in  the  state  of  New 
York  ontil  the  commencement  of  this  ac- 
tion. After  their  purchase  by  the  defend- 
ants outside  of  the  state,  they  '^ere  export- 
ed from  states  in  which  they  were  purchas- 
ed to  and  received  by  them  in  this  state 
by  means  of  transportation  agencies  engaged 
in  interstate  commerce,  and  in  the  original 
packages  in  which  they  were  packed  by  the 
shippers  thereof."  It  was  further  stipu- 
lated that  they  were  of  the  fair  market  value 
of  $5,000,  and  that  the  action  was  duly 
brought  on  the  order  of  the  chief  game  pro- 
tector of  this  state.  Upon  the  trial  said 
stipulation  was  rend  in  evidence  and  both 
sides  rested,  whereupon  the  trial  Judge  dis- 
missed the  complaint,  and  the  plaintiff  ex- 
nepted.    The  Appellate  Division,  by  a  divid- 


ed Tota^  affirmed  the  Judgment  entered  a» 
cording^,  and  the  plaintiff  aK>ealed  to  this 
court 

The  forest  flsb,  and  game  law,  as  In  foros 
when  it  is  alleged  that  the  penalties  in  qoes- 
tion  were  incurred,  became  a  law  om  tba 
19tb  of  February,  1900.  Laws  1900,  p.  22, 
e.  20;  Heydecker's  Gen.  Laws,  p.  2500,  e.  31. 
It  is  to  some  extent  a  revision,  but  chiefly 
a  re-enactment,  of  the  game  law  of  189^ 
and  the  fisheries,  game,  and  forest  law  of 
1885,  as  amended  at  various  times.  Laws 
1892,  p.  983,  c.  488  (Laws  1895,  p.  237,  e.  305). 
So  far  as  the  questions  presented  by  tbis  ap- 
peal are  concerned,  it  is  the  same  in  sub- 
stance as  the  acts  considered  by  the  court 
in  People  v.  Buffalo  Fish  Company,  164  N. 
Y.  93,  54  N.  E.  84^  where  it  was  held  that 
the  fisheries,  game,  and  forest  law,  as  amend- 
ed, applied  only  to  such  fish  as  were  taken 
from  the  waters  of  this  state,  and  not  to 
those  imported  from  a  foreign  country.  This 
conclusion  was  based  upon  the  ground  that 
the  Legislature  did  not  intend  by  the  general 
language  used  in  a  statute -so  highly  penal 
In  character  to  include  fish  caught  oatside 
of  the  state.  While  three  judges  dissented 
from  that  conclusion,  and  three  others  wbo 
sit  in  this  case,  but  did  not  sit  in  that, 
might  also  have  reached  a  different  con- 
clusion, bad  the  subject  been  before  them  for 
judicial  action,  we  all  feel  bound  by  the  rule  of 
stare  decisis  to  recognize  that  decision  as  set- 
tling the  meaning  of  the  act  then  under 
consideration,  so  far  as  it  was  involved  In 
the  question  at  that  time  before  the  court 
As  the  language  used  in  that  act  in  relation 
to  flsh  does  not  differ  in  substance  from  the 
language  used  in  the  act  now  before  ns  In 
relation  to  game,  we  are  required  by  the 
same  rale  to  hold  that  the  Legislature,  In  en- 
acting the  forest  fish,  and  game  law,  as  It 
stood  when  the  defendants  are  alleged  to 
have  violated  it  did  not  hitend  to  make  penal 
and  criminal  the  possession  in  this  state 
during  the  close  season  of  game  killed  witb- 
out  the  state  and  brought  here  during  tbe 
open  season. 

It  is  claimed,  however,  that  tbe  passage 
by  Congress  of  a  statute  known  as  the  "I.acy 
Act"  removed  an  obstacle  which  had  previ- 
ously prevented  the  application  of  our  game 
laws  to  tbe  possession  of  imported  game,  and 
that  the  operation  and  effect  thereof  were 
expanded  accordingly.  That  act  provldeag 
in  substance,  that  foreign  game,  when  trans- 
ported into  any  state,  shall  be  subject  to 
the  laws/  of  that  state,  enacted  in  the  exer- 
cise of  its  police  pow»s,  to  the  same  extent 
as  If  such  game  had  been  produced  in  such 
state,  and  shall  not  be  exempt  tberefrom'by 
reason  of  importation  in  original  packages. 
Act  May  25.  1900.  c.  553,  31  Stat  187  [U.  8. 
Comp.  St  1901,  p.  3181].  It  became  a  law 
by  the  approval  of  tbe  President  on  tbe  2Sth 
of  May,  1900,  nearly  three  months  after 
the  passage  of  the  forest  fish,  and  game  law. 
U  the  federal  statute  had  been  passed  Orat 
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tt  would  not  be  nnreamnable  to  believe  that 
tbe  Legislature  intended  to  so  expand  the 
meaning  of  our  game  laws  as  to  forbid  the 
possession  of  Imported  game  during  the  close 
season.  It  was  not  passed,  however,  until 
after  tbe  enactment  of  the  state  law,  and 
hence  can  have  no  effect  nimn  its  meaning 
as  declared  by  this  court  in  the  Buffalo  Fish 
Co.  Gase.  Thfe  defendants  had  a  right  to  act 
on  that  decision  as  a  correct  interpretation 
of  the  statute,  and  to  purchase  and  possess 
the  game  in  question  at  the  timtf  and  In  the 
manner  admitted  by  tbe  stipulation.  A  stat- 
ute which  not  only  Imposes  heavy  penalties, 
bat  also  makes  a.  violadon  thereof  a  mis- 
demeanor, should  not  receive  a  forced  -con- 
struction, but  should  be  construed  strictly, 
as  required  by  tbe  general  rule  governing 
the  subject 

While  the  Legislature  did  not  act  In  tlma 
to  affect  this  action,  it  has  since  removed  all 
doubt  as  to  its  present  intention,'  and  has 
thrown  some  light  on  its  previous  intention, 
by  so  amending  tbe  forest,  flsh,  and  game 
law  as  to  provide  that  "wherever  In  this  act 
tbe  possession  of  fish  or  game,  or  the  flesh 
of  any  animal,  bird  or  flsh,  is  prohibited, 
reference  is  had  equally  to  such  flsh,  game 
or  flesh  coming  from  without  the  state  as 
to  that  taken  within  the  state."  Laws  1902, 
p.  487,  c.  194.  That  amendment,  when  read 
In  connection  with  the  Lacy  act  and  the  de- 
cisions of  tbe  federal  courts,  removes  from 
tbe  region  of  discussion  the  questions  con- 
sidered in  the  Buffalo  Kisb  Co.  Gase  in  re- 
lation to  tbe  application  of  the  forest,  flsh, 
and  game  law  to  Imported  game,  which  was 
decided,  and  the  effect  of  the  commerce 
clause  of  the  federal  Constitution,  which,  al- 
though discussed,  was  not  decided.  Matter 
of  Rahrer,  140  U.  S.  545,  11  Sup.  Ct  865, 
86  L.  Ed.  672;  Vance  v.  Vandercook  Co,. 
170  U,  8.  438,  18  Sup.  Ct  674,  42  L.  Ed.  1100. 

It  was  held  by  a  majority  of  the  learned 
Justices  of  the  Appellate  Division  that  the 
Legislature  has  no  power  to  make  the  pos- 
■easlon  of  Imported  game  unlawful,  as  it 
would  violate  tbe  provisions  of  our  state 
Constitntlon  relating  to  the  protection  of 
property.  We  do  not  assent  to  this  proposi- 
tion. For  time  out  of  mind,  and  In  all  juris- 
dictions, laws  passed  for  the  protection  of 
flsh  and  game  have  been  regarded  as  aanc- 
tlMied  by  the  police  power  which  belongs  to 
every  sovereign  State.  Tbe  game  and  tbe 
flsh  within  the  boundaries  of  tbe  state  be- 
long to  tbe  people  in  their  unorganized  ca- 
pacity, and  may  be  taken  by  any  citizen, 
without  fee  or  license,  at  any  time  during 
the  open  season.  It  is  to  the  interest  of  the 
state  that  neither  should  be  wasted  or  de- 
stroyed, and  that  both  should  be  carefully 
protected,  specially  during  the  breeding  sea- 
son. Without  protection  the  flsh  and  game 
will  soon  disappear,  and  the  people  thus 
be  dqn-lved  of  an  important  source  of  food 
supply,  as  well  as  a  delightful  recreation 
wblcb  promotes  health  and  prolongs  Ufa 


Tlie  protection  of  game  falls  within  the  legit- 
imate exercise  of  the  police  power,  because' 
it  Is  directly  connected  with  the  public  wel- 
fare, which  is  promoted  by  tbe  preservation 
and  injured  by  tbe  destruction  of  so  useful 
an  article  of  food,  free  at  the  proper  time 
to  all  the  people  of  the  stata  Laws  passed 
for  this  purpose  do  not  Interfere  with  private 
property,  for  there  Is  no  property  In'  living 
wild  animals,  and  only  as  the  law  p^mlts 
their  capture  is  there  property  in  wild  ani- 
mals after  they  are  caught  or  killed. 
'  It  was  lately  declared  by  the  Supreme 
Court  of  the  United  States,  when  affirming  a 
judgment  of  this  court,  that  "the  -  preserva- 
tion of  game  and  flsh  has  always  been  treated 
as  within  tbe  proper  domain  of  the  p6Uce 
power,  and  limiting  the' season  within  which 
birds  and  wild  animals  may  be  killed  or  ex- 
posed for  sale,  and  prescribing  the  time  and 
manner  in  which  flsh  may  be  caught  have 
been  repeatedly  upheld  by  the  courts.  •  •  • 
Tbe  taking  and  selling  of-  certain  kinds  of 
flsh  and  game  at  certain  seasons  of  the  year 
tend  to  the  destruction  of  tbe  privilege  or 
right  by  tbe  destruction  consequent  upon  the 
nnrestrained  exerdse  of  the  right  This  is 
regarded  as  Injurious  to  the  communis,  and 
therefore  It  is  within  the  authority  of  the 
Legislature  to  Impose  restriction  and  limita- 
tion upon  the  time  and  manner  of  taking  flsb 
and  game,  coasidered  valuable  as  articles  of 
food  or  merchandise.  For  this  purpose  flsh 
and  game  laws  are  enacted.  The  power  to 
enact  such  laws  has  long  been  exercised,  and 
so  beneUclally  for  the  public  that  it  ought  not 
now  to  be  called  Into  question."  Lawton  v. 
Steele,  119  N.  T.  226,  28  N.  B.  878,  7  L.  R. 
A.  134,  16  Am.  St  Rep.  818;  Id..  162  D.  8. 
188,  138,  14  Snp.  Ct  499,  38  L.  Ed.  385,  dtlng 
State  V.  Roberts,  68  N.  H.  256,  47  Am.  Rep. 
199;  Commonwealth  T.  Cbapin,  6  Pick.  199, 
16  Am.  Dec.  886;  McCready  v.  Virginia,  94 
U.  a  891,  24  L.  Ed.  248;  Vinton  v.  Welsh, 
9  Pick.  87,  92;  Commonwealth  v.  Essex  Co., 
18  Gray,  239,  248;  Phelps  v.  Racey,  69  N.  T. 
10,  19  Am.  Rep.  140;  Holyokd  Co.  v.  Lyman, 
16  Wall.  600,  21  L.  Ed.  133;  Gentile  v.  State, 
29  Ind.  409;  SUte  v.  Lewis  (Ind.  Sup.)  33  N?  < 
E.  1024,  20  L.  R.  A.  62.  In  a  more  recent  case 
It  was  said  by  that  high  court:  "From  the 
earliest  traditions  the  right  to  reduce  animals 
ferae  natura  to  possession  has  been  subject 
to  the  control  of  the  lawgiving  power.  •  •  • 
In  most  of  the  states  laws  have  been  passed 
for  the  protection  and  preservation  of  game. 
We  have  been  referred  to  no  case  where  the 
power  to  so  legislate  has  been  questioned,  al- 
though the  books  contain  cases  involving  con- 
troversies as  to  the  meaning  of  sdme  of  the 
statutes.  •  •  •  The  adjudicated  cases 
recognizing  the  right  of  tbe  states  to  con- 
trol and  regulate  tbe  common  property  In 
game  are  numerous.  •  •  •  <Tbe  wild 
game  within  a  state  belongs  to  tbe  people  In 
their  collective,  sovereign  capacity.  It  Is  not 
the  subject  of  private  ownership,  except  In  ' 
■o  far  as  the  people  may  elect  to  make  it  so; 
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and  they  may,  If  tbey  see  fit,  absolutely  pro- 
hibit the  taking  of  It,  or  traffic  or  commerce  In 
It,  If  It  Is  deemed  necessary  for  the  protection 
or  preservation  of  the  public  good.'  •  •  • 
The  right  to  preserve  game  flows  from  an  on- 
doid>ted  existence  in  the  state  of  a  police 
power  to  that  end,  which  may  be  none  the 
less  efllciently  called  into  play  because  by 
doing  so  interstate  commerce  may  be  re- 
motely and  indirectly  affected.  Indeed,  the 
source  of  the  police  power  as  to  game  birds 
flows  from  the  duty  of  the  state  to  preserve 
tor  its  people  a  valuable  food  ttapp^y"  0«er 
V.  Connecticut.  161  D.  S.  S18, 18  Sop.  Ct  600, 
40  L.  Ed.  793. 

The  right  to  pass  laws  for  the  protection 
of  game  being  conceded,  as,  in  view  of  the 
authorities.  It  must  be,  the  method  of  afford- 
ing protection  is  necessarily  within  the  dis- 
cretion of  the  Legislature.  It  may  provldo 
a  close  season  for  the  taking  of  game,  and 
may  prohibit  the  possession  or  sale  of  game 
during  that  season.  It  may  close  the  game 
market  throughout  the  state  during  the  peri- 
od of  prohibition,  in  order  to  remove  tonpta- 
tlon  from  poachers  and  pot  hunters,  who  are 
not  apt  to  run  the  risk  of  taking  game  out 
of  season  If  they  cannot  sell  It.  To  do  this 
effectively,  it  may  be  necessary  to  dose  the 
market  as  to  game  taken  without  the  state, 
as  well  as  within,  for  there  are  no  marks  by 
which  birds  killed  in  Michigan  can  be  dis- 
tinguished from  those  killed  in  New  York. 
When  enacting  a  game  law  the  Legislature 
may  protlde  for  its  ready  enforcement,  not 
simply  by  making  the  possession  of  game 
during  the  close  season  presumptive  evidence 
of  a  violation  of  the  statute,  but  it  may  go 
farther,  and,  in  order  to  prevent  evasion, 
fraud,  and  perjury,  may  prohibit  the  posses- 
sion of  game  in  this  state  during  the  close 
season,  even  if  it  was  taken  in  another  state 
and  brought  here  during  the  open  season. 
The  action  of  Congress  has  taken  away  all 
questions  of  Interstate  commerce,  so  that  the 
state  can  act  with  entire  freedom,  and  can 
prevent  the  shipment  of  game  into  or  out  of 
its  own  territory;  and,  if  game  Is  Imported, 
It  can  regulate  or  prohibit  the  sale  thereof. 
Such  provisions  are  warranted  by  the  police 
power,  and  are  not  In  conflict  with  either  the 
state  or  federal  Constitution.  This  appears 
from  the  authorities  already  cited,  to  which 
we  add  the  following:  Smith  v.  Maryland, 
59  U.  S.  71,  15  L.  Ed.  269;  State  ▼.  Ran- 
dolph, 1  Mo.  App.  16;  Haggerty  v.  I.  M.  & 
S.  Co.,  143  Mo.  238,  44  S.  W.  1114,  40  L.  B. 
A.  151,  65  Am.  St  Rep.  647;  Roth  v.  State, 
51  Ohio  St  209,  37  N.  E.  259,  46  Am.  St 
Rep.  566;  Magner  v.  People,  97  111.  320;  Ex 
parte  Maler,  103  Cal.  476,  37  Pac.  402,  42 
Am.  St  Rep.  129;  Smith  v.  State,  155  Ind. 
611,  88  N.  B.  1044,  51  L.  R.  A.  404;  State 
V.  Rodman.  58  Minn.  293,  59  N.  W.  1098; 
Commonwealth  v.  Savage,  155  Mass.  278,  29 
.N.  E.  468;  Organ  v.  State,  56  Ark.  270.  19 
S.  W.  840;  Allen  v.  Wyckoff,  48  N.  J.  Law, 
90,  03,  2  Atl.  659,  57  Am.  Rep.  548;  People 


V.  Gerber,  92  Hun,  5S4,  38  N.  T.  Sopp.  720; 
Association  for  Protection  of  Game  v.  Dur- 
ham, 61  N.  Z.  Super.  Ct  806. 

While  it  is  our  doty  to  affirm  tlie  Jndc- 
ment  of  the  Appellate  Division,  we  have  felt 
constrained  to  consider  the  constltntloiial 
question  discussed  by  that  learned  conrt,  lest 
the  conclusion  anneoDced  should  be  regarded 
as  a  precedent  and  result  In  evil.  We  do  not 
affirm  because,  a*  held  below,  the  statute 
would  be  nnoonstltutloiial  if  constmed  ae- 
oonding  to  tiie  claim  of  the  plaintiff,  but  be- 
cause it  sbould  be  construed  In  accordance 
with  our  prior  decision. 

The  order  granting  an  additional  allow- 
anec  of  $2,000  should  also  be  affirmed,  be- 
cause the  court  bad  power  to  make  it,  Inaa- 
mutdi  as  the  action  was  difficult  owing  to 
the  number  of  statutes  to  be  construed  and 
antliorltles  to  be  examined,  and  extraor- 
dinary, as  It  originally  involved  over  $1,000,- 
600^  and  required  unusoal  care  in  preparing 
for  trial.  While  die  demurrers  reduced  the 
amount  claimed  to  about  9325,000,  the  sttpn- 
lation  making  the  "final  reduction  is  dated 
but  two  days  before  Qie  trial  began.  An 
ezthi  dlCowance  la  made  to  reimburse  the 
successful  party  in  a  difficult  and  extraor- 
dinary case  for  the  expense  of  the  litiga- 
tion, which  depends  to  some  extent  upon  the 
amount  claimed.  The  plaintiffs  could  'not 
allow  the  defendants  to  prepare  for  trial  on 
the  theory  that  a  large  sum  was  Involved, 
and  then  subvert  the  power  of  the  conrt  to 
make  an  allowance  accordingly  by  stipulat- 
ing to  reduce  their  demand  after  substantla]- 
ly  all  the  preparation  had  been  made.  If 
this  could  be  done  two  days  before  the  trial, 
we  do  not  see  why  it  could  not  be  done 
after  the  trial  had  commenced,  and  the  en- 
tire preparation  made.  As  the  power  to 
make  the  allowance  existed,  the  amount 
thereof,  subject  to  the  limitation  of  the  stat- 
ute^ which  was  not  exceeded,  was  wttbin 
the  discretion  of  the  courts  below,  and  be- 
yond our  power  to  review. 

The  Judgment  and  .order  should  be  af- 
firmed, with  costs. 

CtJLLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
BABTLETT,  HAIGHT,  and  WERNER,  J  J, 
concur. 

Judgment  and  order  affirmed. 


an  N.  T.  4SQ 

PABMEBS'  LOAN  ft  TBUST  CO.  v.  PEN- 
DLETON. 

(Court  of  Appeals  of   New  York.     Nov.  29, 
1904.) 

EXECCTBIX — ^ACOOITRTIITO  —  DK0EA8ED    TKU8TSX 
-^VIOENCB. 

1.  In  an  action  by  a  substitnted  trustee 
against  the  executrix  of  a  deceased  trustee  for 
an  accounting  of  the  trust  funds  which  may 
have  come  into  her  hands  or  the  hands  of  her 
testator,  where  the  evidence  show's  that  she  had 
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no  knowledge  of  t!ie  trust  fund,  and  no  books 
or  papers  showing  the  proceedings  of  her  tes- 
tator as  trustee,  from  Which  she  could  prepare 
aa7  account,  and  Uiere  is  bo  finding  that  she 
had  received  any  part  of  the  trust  fund,  or  tliat 
the  fall  amount  thereof  cam^  into  the  hands  of 
her  testator,  a  Judgment  against  her  for  the 
full  amount  of  the  trust  fund  cannot  be  sns- 
taioed. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  the  Farmer*  Loan  &  Trust  Com- 
pany, substituted  tnutee  nnder  the  will  ot 
William  8.  Pendleton,  against  Jennie  F.  Pen- 
dleton, executrix  of  John  M.  Pendleton,  de- 
ceased, trustee  under  the  will  of  William  S. 
Pendleton,  deceased.  From  a  Judgment  of 
the  Appellate  Division  (85  N.  Y.  Bupp.  1130) 
affirming  a  Judgment  for  plahttlff  entered  on 
report  of  refere^e  (75  N.  T.  Supp.  294),  de- 
fendant appeals.    Reversed.    - 

The  action  was  brought  solely  to  obtain  an 
accounting  by  the  defendant  as  the  execu- 
trix of  John  M.  Pendleton,  deceased,  who 
was  an  executor  and  trustee  under  the  will 
of  bis  father,  William  S.  Pendleton.  William 
S.  Pendleton  died  In  the  state  of  Florida  be- 
fore March  3,  187$,  leaving  a  last  will  and 
testament,  which  on  that  day  was  admitted 
to  probate  at  Boston,  Mass.  Be  left  three 
sons,  William  EL,  John  M.,  and  George  R. 
Pendleton.  William  and  John  were  named 
as  e.\ecutora  In  their  father's  will,  and  duly 
qualified  as  such  In  Bostou.  George  B.  Pen- 
dleton was  an  Incompetent  person,  who  has 
died  since  the  Judgment  In  this  action. 

By  his  will  William  S.  Pendleton  gave  and 
bequeathed  to  bis  executors  the  sum  of  $16,- 
000,  to  be  Invested  in  United  States  bonds 
or  other  good  securities,  to  be  held  in  trust 
"by  my  said  executors  for  the  use  and  ben- 
efit of  my  son  George  p.  Pendleton,"  to  pay 
tbe  Income  thereof  to  George,  and  apply  It  to 
his  use  during  his  natural  life,  and  provided 
that  no  part  of  said  Income  should  be  paid  by 
way  of  anticipation.  At  tbe  death  of  his  sou 
George  R.  he  directed  that  the  principal 
should  be  paid  over  to  the  lawful  issue  of 
George,  If  he  should  leave  any,  and  in  de- 
fault of  such  Issue  the  principal  should  fall 
Into  and  become  a  part  of  his  residuary  es- 
tate. He  then  gave  his  sons  John  M.  and 
William  H.  the  residue  of  his  estate,  appoint- 
ed them  as  executors  and  trustees  under  the 
game,  and  gave  them  power  to  sell  the  se- 
curities held  by  them  in  trust,  and  to  change 
tbe  form  of  Investments  to  other  securities. 

William  H.  died  in  the  city  of  New  York 
July  8, 1887.  John  M.  died  at  New  Brighton, 
Staten  Island,  August  18,  1900,  leaving  a 
will  under  which  the  defendant  was  appoint- 
ed his  executrix.  Both  William  H.  and  John 
M.  had  been  residents  of  this  state  for  some 
years  prior  to  their  deaths.  In  December, 
1900,  an  order  was  made  by  the  Special  Term 
appointing  the  plaintiff  as  a  substituted  trus- 
tee to  execute  the  trust  under  the  will  of 
William  S.  Pendleton  for  the  benefit  of 
George  R.    Tbe  plaintiff,  as  such  substitut- 


ed trustee,  commenced  this  action  to  obtain 
an  accounting  by  the  defendant  as  the  exec-; 
utrtx  of  John  M.  Pendleton,  who  was  the 
surviving  executor  or  trustee  under  the  will 
of  George  R.  Pendleton. 

Upon  the  trial  the  plaintiff  introduced  In 
evidence  the  inventory  of  tbe  estate  of  Wil- 
liam S.  Pendleton  which  was  filed  May  8, 
1879,  in  probate  proceedings  in  Massachu- 
setts. This  Inventory  discloses  that  the  tes- 
tator was  possessed  of  personal  property  of 
the  value  of  about  $24,000,  including  certain 
railroad  bonds  which  were  specifically  be- 
queathed to  Eliza  M.  Pendleton,  leaving 
about  $19,000  which  should  have  passed  into 
the  hands  of  the  executors.  The  plaintiff  al- 
so proved  that  five  bopds  of  the  St  Paul, 
Minneapolis  &  Manitoba  Ballway  Company, 
of  tbe  value  of  $5,000,  yrlth  interest  thereon, 
were  found  in. the  poasesslon  of  the  Union 
Trust  Company  to  the  credit  of  John  M.  and 
William  H.  Pendleton,  trustees,  and  that 
these  bonds  were  turned  over  to  the  plalntirt. 
It  also  introduced  in  evidence  a  mortgage  for 
$6,000,  dated  May  1,  1880,  given  by  Eliza  G. 
Robinson  and  another  to  John  M.  Pendleton 
a^d  William  H.  Pendleton,  as  trustees  of 
George  R.  Pendleton,  under  the  last  will  and 
testament  of  William  S.  Pendleton.  It  was 
upon  premises  in  New  Brighton  wlilch  had 
been  conveyed  to  the  mortgagor  by  William 
H.  Pendleton  Individually,  and  was  for  the 
full  amount  of  the  'purchase  price.  It  was 
satisfied  June  18,  1885,  and  tbe  satisfaction 
was  recorded  February  20,  1901.  The  plain- 
tiff also  introduced  In  evidence  a  check  dated 
December  29,  1885,  on  the  Union  Trust  Com- 
pany payable  to  the  order  of  John  M.  Pendle- 
ton, for  $4,000,  signed  by  John  M.  and  Wil- 
liam H.  Pendleton  as  trustees,  "fund  of 
George  R.  Pendleton,"  together  with  two 
checks,  dated  June  1  and  November  20,  1899, 
for  $142.50  each,  to  the  order  of  John  M.  Pen- 
dleton; the  former  being  signed  by  John  M. 
Pendleton  as  surviving  trustee;  the  latter  by 
John  M.  Pendleton,  surviving  executor.  The 
plaintiff  likewise  offered  in  evidence  four 
checks,  dated  during  the  year  1887,  aggre- 
gating $627.05,  signed  by  John  M.  Pendleton, 
on  the  Union  Trust  Company,  and  payable  to 
the  asylum  In  which  George  R.  Pendleton 
was  conflned.  Tbe  petition,  signed  by  tbe 
defendant  In  proceedings  for  the  appointment 
of  the  plaintiff  as  substituted  trustee  contain- 
ed a  statement  that  the  Union  Trust  Com- 
pany had  acted  as  depositary  for  the  fund  in 
question  since  1883  at  the  request  of  both 
trustees.  The  defendant  denied  any  knowl- 
edge of  the  fund  In  question,  or  that  any  part 
of  It  ever  came  into  her  possession. 

Upon  this  evidence  the  Special  Term  ren- 
dered a  decision  by  which  It  held  that  the 
plaintiff,  as  silbstltuted  trustee,  was  entitled 
to  an  interlocutory  Judgment  for  an  account- 
ing by  the  defendant  as  executrix  of  the 
will  of  John  M.  Pendleton,  of  the  trust  fund 
of  $16,000  created  under  the  will  of  William 
$.  Pendleton  for  the  benefit  of  George  R. 
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On  May  18,  1902,  an  order  was  entered  In 
pursuance  Of  thla  decision  appointing  a  ref- 
eree to  take  and  state  the  account  of  the  de- 
fendant, and  directing  that,  upon  the  coming 
in  and  confirmation  of  the  report,  a  final 
Judgment  should  be  entered,  fixing  and  de- 
termining the  amount  due  the  plaintiff  by  the 
defendant  as  escecutri?.  In  pursuance  of 
this  order  the  defendant  rendered  a  state- 
ment in  -which  she  alleged  that  it  was  Im- 
possible for  her  to  state  such  account,  as  she 
had  no  kno'wledge  of  the  trust  fund  of  the 
estate  of  William  S.  Pendleton.  She  Includ- 
ed therein  a  schedule  of  payments  made  by 
John  M.  Pendleton  for  the  benefit  of  George 
R.  Pendleton,  amounting  to  $8,422.82,  which 
was  made  up  from  vouchers  and  checks  In 
her  possession.  The  plaintiff  objected  to  this 
account  mainly  on  the  ground  that  It  did  not 
show  the  amount  of  the  trust  fund  received 
by  John  M.  Pendleton.  Upon  the  hearing  be- 
fore the  referee  the  defendant  again  testified 
that  no  trust  funds  came  Into  her  possession, 
that  she  received  about  $1,200  as  executrix 
of  her  husband,  and  that  there  was  real  es- 
tate on  Staten  Island  standing  in  his  name. 

The  referee  delivered  his  report,  In  which 
be  stated.  In  substance,  that  he  was  nnable 
to  take  and  state  an  account,  because  the 
defendant  denied  any  knowledge  of  the  trust 
fund,  and  asserted  that  she  had  no  books  or 
papers  of  said  John  M.  Pendleton,  cohtalning 
any  records  of  his  proceedings,  from  which 
such  an  account  could  be  taken.  He,  how- 
ever, submitted  the  several  Items  of  disburse- 
ments which  the  defendant  had  mentioned  on 
the  hearing  before  him.  Both  parties  filed 
objections  to  this  report.  The  court,  how- 
ever, confirmed  it,  and  then  gave  Judgment 
against  the  defendant  as  executrix  for  the 
sum  of  $24,937.18,  together  with  counsel  fees 
and  costs. 

Jacob  F.  Miller,  for  appellant  Charles  K. 
Beekman,  for  respondent. 

MARTIN,  J.  (after  stating  the  facts).  The 
unanimous  aflSrmance  by  the  Appellate  Divi- 
sion of  the  Judgment  entered  in  this  case  has 
eliminated  from  our  consideration  several  Im- 
portant and  interesting  questions  which  were 
presented  upon  the  argument  and  by  the 
briefs  of  counsel.  The  facts,  so  far  as  tUey 
were  found  by  the  trial  court,  must  be  re- 
garded as  conclusively  established,  and  can- 
not be  reviewed  here.  Assuming  those  facts, 
the  important  question  Is  whether  they  Jus- 
tify the  Judgment. 

Upon  the  trial  before  the  court,  which  re- 
sulted merely  In  an  Interlocutory  Judgment 
directing  an  accounting  by  the  defendant, 
the  findings  were  probably  sufficient  to  Jus- 
tify that  Judgment,  which  determined  noth- 
ing beyond  the  liability  of  the  defendant  to 
account.  1  Cyclopedia  Law  &  Procedure,  p. 
413.  But  the  more  serious  question  is  wheth- 
er there  were  any  findings  or  evidence  which 
Justified  a  final  Judgment  for  $24,037.18.  It 
seems  quite  impossible  to  find  in  the  record 


any  findings  of  fact  or  .evidence  to  sustain 
the  conclusion  that  the  defendant,  in  ber 
representative  capacity  or  otherwise,  was  lia- 
ble for  the  amount  with  which  she  has  been 
charged.  Although  there  was  evidence  that 
at  some  time  her  testator  had  been  In  pos- 
session of  a  portion  of  the  estate  of  William 
S.  Pendleton  as  executor  or  trustee,  and  that 
he  paid  oiit  various  sums  for  the  care  and 
support  of '  George  R.  Pendleton,  yet  there 
was  no  finding  or  proof  which  would  show 
that  the  plaintiff  was  entitled  to  recover  the 
amount  of  the  final  Judgment  awarded.  The 
only  findings  of  fact  contained  In  the  record 
related  to  and  bore  upon  the  Issue  whether 
the  plaintiff  was  entitled  to  an  interlocutory 
Judgment  requiring  the  defendant  to  render 
an  account  for  such  funds  as  she  or  her  tes- 
tator had  received  from  the  estate  of  Wil- 
liam S.  Pendleton,  which  were  bequeathed  to 
the  trustees  named  In  the  will,  and  of  which 
George  B.  Pendleton  was  given  the  use  dur- 
ing his  life.  The  court  found  facts  upon  that 
Issue  alone,  and  the  matter  of  the  accounting 
was  then  referred  to  a  referee  to  take  proof 
thereon  and  report  to  the  court  A  hearing 
was  had,  and  the  referee  reported  that  he 
was  unable  to  take  and  state  the  account, 
for  the  reason  that  the  defendant  was  un- 
able to  render  an  account  as  she  had  no 
knowledge  of  any  such  trust  fund,  and  had 
no  books  or  papers  of  her  testator  containing 
any  record  of  his  proceedings  from  which 
any  such  account  could  be  prepared.  Upon 
this  report  with  no  further  proof  as  to  the 
amount  received  by  the  defendant  or  her  tes- 
tator, the  plaintiff  applied  for  a  confirmation 
thereof,  and  for  final  Judgment  against  the 
defendant  which  was  granted.  Thus  the 
report  of  the  referee  to  the  effect  that  the 
defendant  was  unable  to  make  and  state  an 
account  was  passed  upon  and  confirmed  by 
the  court 

The  hearing,  before  the  referee  on  the  at- 
tempted accounting  in  this  case,  So  far  as  It 
proceeded,  disclosed  that  none  of  the  fund 
to  which  it  related  was  In  the  hands  of  the 
defendant  or  In  the  hands  of  her  testator  at 
the  time  of  his  death,  or  at  least  none  which 
she  could  identify,  and  hence  she  was  nn- 
able to  state  the  account  In  such  an  action 
both  parties  are  deemed  actors  when  the 
cause  is  before  the  court  or  referee  on  its 
merits.  Story's  Equity  Jurisprudence,  f  522; 
Van  Santvoord's  Equity  Practice,  p.  161;  1 
Cyclopedia  of  Law  &  Procedure,  434. 

The  contestants  were  required  to  show  by 
competent  proof  the  amount  of  the  estate  in 
the  hands  of  the  decedent  as  executor  or 
trustee  thereof,  and  his  representative  upon 
an  accounting  was  chargeable  only  for  the 
amount  thus  found  to  bare  been  in  his  hands. 
Matter  of  Ryalls,  74  Hun,  205,  26  N.  Y.  Supp. 
815;  Matter  of  Ryalls,  80  Hun,  459,  30  N.  T. 
Supp.  455.  The  defendant  being  unable  to 
state  the  account  so  far  as  it  related  to  any 
portion  of  the  trust  fund  that  came  into  the 
hands  of  her  testator,  if  any,  the  plaintifl; 
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bef«we  It  was  entitled  to  a  final  Jndgment  for 
any  sum,  was  required  to  show  not  only  that 
a  portion  of  the  fund  came  into  the  hands  of 
the  defendant's  testator,  but  also  to  show  the 
amount;  and  the  court  could. properly  charge 
the  defendant  only  with  that  amount,  as  la 
no  case  will  a  trustee  be  held  for  more  than 
he  receives,  if  he  is  in  no  fault  and  has  com- 
mitted no  breach  of  the  trust.  2  Perry  on 
Trusts,  i  847;  Staats  v.  Bergen,  30  N.  3.  Law, 
131.  The  learned  Judge  to  whom  the  appli- 
cation for  Judgment  was  made  said:  "If  de- 
fendant fails  for  any  reason  in  accounting, 
plaintiff  must  endeavor  to  fix  the  sum  actual- 
ly due  from  information  within  its  posses- 
sion or  ascertainable  with,  due  diligence;" 
thus  plainly  indicating  that  to  his  mind  the 
proof  as  to  the  amount  of  the  fund  in  the 
hands  of  the  defendant,  or  that  came  into 
the  hands  of  her  testator,  was'uncertain,  and 
that  that  amount  should  be  more  clearly  es- 
tablished to  entitle  the  defendant  to  a  final 
Judgment  for  the  amount  claimed,  and  for 
which  the  Judgment  was  awarded.  Yet,  not- 
withstanding these  views  of  the  court,  a 
Judgment  was  entered  by  the  plaintiff  for 
the  full  amonnt  of  the  trust  fund  mention- 
ed in  the  will  of  William  S.  Pendleton,  with 
6  per  cent,  interest  from  1870,  without  fur- 
nishing any  further  proof  to  establish  the 
amount  which  had  reached  the  hands  of  the 
defendant's  testator,  and  for  which  alone  the 
defendant  should  be  held  liable  as  such  exec- 
utrix. We  fail  to  find  In  the  record  any  find- 
ing of  fact  by  the  court,  or  any  evidence 
which  would  Justify  a  finding,  that  the  de- 
fendant had  received  any  portion  of  the  trust 
fund,  or  that  the  full  amount  of  such  fund 
ever  came  into  the  hands  of  her  testator. 
Under  the  will  of  William  S.  Pendleton,  there 
were  two  executors  or  trustees,  and  it  ap- 
pears that  a  portion  of  the  fund  in  question 
was  in  the  hands  of  the  co-trustee  with  de- 
fendant's testator,  for  which  the  latter  would 
not  be  liable,  unless  the  fund  subsequently 
came  into  his  hands,  or  it  was  dlssipa:ted 
with  his  consent  or  by  reason  of  his  negli- 
gence. Croft  V.  WllUams,  88  N.  T.  384; 
Bruen  v.  Glllet,  115  N.  Y.  10,  21  N.  E.  676, 
4  L.  B.  A.  520,  12  Am.  St.  Rep.  764. 

Under  the  circumstances  of  this  case,  and 
in  view  of  the  fact  that  the  defendant  was 
.a  mere  representative  of  her  testator,  who 
left  no  books  or  papers  from  which  an  ac- 
count could  be  made,  and  consequently  she 
was  unable  to  state  such  account,  we  think 
the  burden  of  tracing  the  trust  fund  into  the 
bands  of  the  defendant  or  her  testator  rest- 
ed upon  the  plaintiff,  and  that  until  such 
proof  was  furnished,  or  finding  made,  the 
plaintiff  was  not  entitled  to  enter  a  Judg- 
ment for  the  full  amount  of  the  trust  fund, 
with  6  per  cent,  interest.  'Sot  do  we  think 
that  it  can  be  presumed  from  the  evidence  in 
this  case  that  the  defendant's  testator  was 
ever  in  possession  of  the  entire  fund,  so  as 
to  make  the  defendant,  as  his  executrix,  li- 
able   therefor.     The    principle   involved  In 


Matter  of  Hicks,  170  N.  Y.  195,  63  N.  B.  276, 
seems  applicable  in  this  case.  That  was  a 
proceeding  before  the  surrogate  to  comp^  an 
executor  of  a  general  guardian  to  pay  over 
an  amount  due  to  his  ward  in  preference  to 
other  creditors,  without  proof  that  the  as- 
sets of  the  decedent  in  the  bands  of  his  ex- 
ecutor were  a  part  of,  or  derived  from,  the 
trust  fund.  It  was  there  said  that  a  pre- 
sumption that  the  trust  funds  were  in  the 
hands  of  the  executor  could  not  be  indulged 
In,  in  the  absence  of  any  finding  or  evidence 
to  that  effect,  in  favor  of  the  claim  of  his 
ward.  So  here,  we  think  no  presumption  can 
be  Indulged  in  to  the  effect  that  the  entire 
trust  estate  came  into  the  hands  of  the  de- 
fendant's testator,  so  as  to  compel  the  de- 
fendant to  account  therefor.  So  far  as  it 
was  shown  that  the  defendant's  testator  re- 
ceived a  part  of  the  trust  estate,  his  estate 
was  liable.  But  before  the  plaintiff  can  sus- 
tain this  Judgment,  or  recover  the  amount 
thereof,  it  must  be  proved  and  found  that 
the  whole  trust  fund  came  into  his  hands,  or 
such  facts  must  be  established  as  would 
fairly  permit  the  plain  deduction  that  he  re- 
ceived all  of  such  fund.  We  think  no  such 
evidence  was  given,  and  no  such  finding  made 
by  the  trial  court,  and  consequently  no  suffi- 
cient basis  for  the  Judgment  awarded  was 
established.  Mere  proof  that  20  years  since 
a  portion  of  this  fund  was  held  Jointly  by  the 
trustees,  with  no  proof  of  any  settlement  in 
or  order  by  the  probate  court,  or  of  a  trans- 
fer of  said  fund  to  them  as  trustees,  was  in- 
sufficient to  establish  possession  of  the  entire 
estate  in  the  defendant's  testator  as  such 
trustee. 

The  character  of  this  action  should  be  kept 
in  mind.  It  la  purely  an  action  for  an  ac- 
counting, and  nothing  else.  Therefore  the 
plaintiff  was  entitled  only  to  the  relief  appro- 
priate to  such  an  action.  It  was  not  an  ac- 
tion for  breach  of  trust  or  for  devastavit. 
The  defendant  was  called  upon  to  account  for 
the  trust  fund  created  by  the  will  of  William 
S.  Pendleton  for  the  benefit  of  George  R. 
Pendleton.  So  far  as  that  fund  was  proved 
to  have  been  in  the  hands  of  the  defendant's 
testator  at  his  death,  she  is  required  to  ac- 
count, so  far  as  possible.  If,  however,  she 
has  no  knowledge  of  any  such  fund,  and  no 
books  or  papers  from  which  she  can  acquire 
it,  she  cannot  be  required  to  state  an  account. 
Or,  in  other  words,  she  is  not  required  to  do 
an  impossible  thing.  Therefore,  when  the 
referee  made  Us  report,  to  the  effect  that  the 
account  could  not  be  stated  upon  the  proof 
introduced  before  him,  it  was  clear  that  other 
and  further  proof  was  required.  The  court 
might  have  referred  the  case  back  to  the 
referee  to  take  such  further  proof  as  the 
plaintiff  might  furnish  as  to  the  amount  of 
the  fund,  if  any,  which  came  into  the  hands 
of  the  defendant,  or  which  came  into  the 
hands  of  her  testator.  It  might  also  have 
taken  that  proof,  but  nothing  of  the  kind  was 
doue.    Kor  did  the  court  awarding  the  final 
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Judgment  make  any  findings  whatever,  and 
there  was  no  proof  nor  findings  which  conld 
have  formed  a  proper  basis  for  the  Judgment 
entered.  Even  if  it  be  held  that  that  court 
could  act  upon  the  evidence  previously  taken 
before  another  Judge  as  a  basis  for  the  in- 
terlocutory judgment,  it  was  insufficient,  as 
It  entirely  failed  to  show  that  the  whole 
amount  of  such  fund  ever  came  into  the 
hands  of  the  defendant's  testator.  Nor  was 
there  sufilcient  proof  in  the  case  to  uphold  a 
legitimate  presumption  to  that  effect.  While 
there  may  have  been  sufficient  proof  to  Jus- 
tify a  Judgment  for  a  smaller  amount,  we 
think  there  was  none  that  would  Justify  the 
Judgment  actually  entered. 

The  Judgment  should  be  reversed  and  a 
liew  trial  granted,  with  costs  to  abide  the 
event 

CULLBN,  O.  J.,  and  GRAY,  O'BRIEN, 
BARTLEXT,  YANN.  and  WERNER,  JJ., 
concur. 

Judgment  reversed,  etc 


<179  N.  T.  456) 

In  re  TIFFANY. 

(Court  of  Appeals   of   New  York.     Nov.   29, 
1904.) 

UUNICIPAL  COBPOBATIONS  —  Civil,  SKBVICES — 
VETEBAN8— POLICE— EXPIBATION  O?  TEB\[. 
1;  Laws  1899,  p.  809,  o.  370,  §  21,  providing 
that  no  veteran  holding  a  position  by  appoint- 
ment or  employment  in  state,  city,  county,  or 
town  shall  be  removed,  except  for  incompetency, 
or  misconduct,  on  stated  charges,  does  not  pre- 
vent an  oBice  from  becoming  vacant  by  opera- 
tion of  law,  through  the  expiration  of  the  term 
fixed  by  statute ;  and,  where  a  city  charter  pro- 
vides that  the  term  of  policemen  shall  be  for 
one  year,  a  veteran  who  had  been  appointed  a 
policeman,  and  whose  term  has  expired  under 
the  charter,  is  not  entitled  to  mandamus  to 
compel  his  reappointment  on  the  ground  that  he 
had  been  removed  in  violation  of  the  civil  serv- 
ice act 

Appeal  from  Supreme  Ciourt,  Appellate 
Division,  Fourth  Department. 

In  the  matter  of  the  application  of  Ohapln 
Tiffany  for  writ  of  mandamus  against  the 
mayor  and  common  council  of  the  city  of 
Jamestown.  From  an  order  of  the  Appel- 
late Division  (84  N.  Y.  Supp.  1148)  affirming 
a  Judgment  of  the  Special  Term  denying  the 
writ,  relator  appeals.     Affirmed. 

In  March,  1896,  the  relator,  a  veteran  of 
the  Civil  War,  passed  the  civil  service  ex- 
amination for  the  position  of  policeman  in 
the  city  of  Jamestown,  and  soon  after  he 
was  appointed  special  policeman  by  the  mayor 
and  common  council.  By  successive  appoint- 
ments, made  annually,  he  continued  to  fill 
that  office  until  July  S,  1899,  when  be  was 
appointed  a  regular  patrolman  to  fill  a  va- 
cancy caused  by  resignation.  He  was  re- 
appointed to  that  position  for  several  terms, 
and  the  last  appointment,  dated  April  7, 
1902,  stated  that  "the  term  for  which  said 


regular  policemen  are  appointed  will  expire 
with  the  Monday  following  the  annuel  city 
election  to  be  held  in  the  year  1908."  In  due 
time  after  the  spring  election  in  1903  he 
applied  for  reappointment,  but  was  sot  ap- 
pointed, because  he  failed  to  pass  the  physi- 
cal examination  made  by  physicians  selected 
by  the  municipal  civil  swvice  commissioa 
The  commissioners  having  certified  that  he 
was  physically  incompetent  to  perform  the 
duties  of  the  office  in  question.  Napoleon 
Neustrom,  one  of  the  three  eligible  appli- 
cants dnly  citified  by  the  commission,  was 
appointed  to  the  position  for  the  ensuing 
year.  In  September,  1908,  the  relator  mov- 
ed at  Special  Term  for  a  writ  of  mandamna 
commanding  the  mayor  and  common  coun- 
cil to  declare  void  the  appointment  of  said 
Neustrom,  and  to  reinstate  the  relator.  The 
order  denying  the  motion  hating  been  unani- 
mously affirmed  by  the  Appellate  Division, 
the  relator  appealed  to  this  court 

H.  J.  Swift  and  Parton  Swift  for  appd- 
lant    James  L.  Weeks,  for  respondent 

■  PER  CURIAM.  The  question  presented 
by  this  appeal  is  whether  that  part  of  the 
charter  of  the  city  of  Jamestown,  passed  In 
1,886,  which  fixed  the  terms  of  policemen  at 
one  year,  was  repealed  by  the  civil  service 
law  passed  in  1899  (Laws  1886,  p.  128,  c.  84, 
tit  2,  i  2;  Laws  1809,  pp.  809,  813,  c.  370, 
{{  21,  29).  There  was  no  express  repeal, 
but  it  is  claimed  that  section  21  of  the  dvil 
service  law  is  so  inconsistent  with  section 
2  of  title  2  of  the  city  charter  that  the  latter 
was  repealed  by  Implication.  Section  21 
provides,  in  substance,  that  no  veteran  of 
our  wars,  holding  a  position  by  appointment 
or  employment  in  state,  city,  county,  town, 
or  village,  "shall  be  removed  from  such  po- 
sition or  employment  except  for  incompe- 
tency or  misconduct  shown  after  a  hearing, 
upon  flue  notice,  upon  stated  charges  and 
with  the  right  of  such  employee  or  appointee 
to  a  review  by  a  writ  of  certiorari."  Sec- 
tion 2  of  title  2  of  the  charter  provides  that 
the  term  of  office  of  policemen  In  the  city  of 
Jamestown  shall  be  one  year. 

The  repeal  of  a  statute  by  implication  Is 
not  favored  by  law,  for,  when  the  Legislature 
Intends  to  repeal  an  act  It  usually  says  so 
expressly,  as  it  did  when  enacting  the  civil 
service  law,  by  which  17  statutes  were  re- 
pealed by  express  mention.  Section  29. 
When,  however,  two  statutes  are  so  hostile 
that  both  cannot  stand,  or  the  later  covers 
the  entire  ground  of  the  earlier,  or  Is  obvi- 
ously intended  as  a  substitute  therefor,  the 
last  enactment  of  necessity  governs,  for  it 
Is  presumed  to  express  the  last  intention 
of  the  lawmakers.  In  order  to  have  this 
effect  the  repugnancy  must  be  so  palpable 
that  upon  reading  the  two  acts  together,  It 
Is  obvious,  without  the  aid  of  elaborate  ar- 
gument, that  both  could  not  have  been  In- 
tended to  remain  in  force  at  the  same  time. 
If,  by  any  fab:  construction,  whether  strict 
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or  nberhl.  a  Maaonable  field  of  opefatlOB 
can  bo  totmA  for  both  acta,  tbat  conttmctioa 
ahoold  b«  adopted.  la  otber  worda.  If  tti4 
old  and  tb«  new  law,  by  any  raanmabla  to- 
topratatiOD,  can  stand  together,  there  la  no 
lapeal  hf  tmpUcatlon.  "This  role  haa  pe- 
culiar fore*  In  the  ease  of  lava  of  apeelal 
and  local  application,  which  aKe  nerer  to  be 
deemed  to  be  repealed  by  general  legislation, 
except  npon  the  most  nneqni-TOCal  mani- 
festation 6t  intent  to  tbat  effect"  Cooley'a 
Const  Llm.  (6th  Bd.)  183 1  Black'a  Interpre- 
tation of  Lawa,  112;  Sntherland  on  Statu- 
tory  Conatmctlon,  110;  Sedgwick  on  Statu- 
tory Construction,  9S;  Smith's  Commentai'' 
lea,  879;   28  Am.  &  Bng.  Encyc.  715. 

The  civn  aerrice  law  la  a  general  act  tbat 
applies  to  the  entire  atate,  while  the  charter 
of  the  city  of  Jamestown  is  a  local  act 
which  applies  only  to  the  territory  embraced 
within  the  corporate  limits  Of  tbat  city. 
The  former  does  not  coTer  the  entire  gronnd 
of  the  latter,  nor  was  it  Intended  as  a  ^nb' 
atitnte  therefor.  There  is  no  necessary  in- 
consistency between  the  two,  for  they  can 
be  read  together,  and  an  appropriate  field  of 
operation  assigned  to  each.  The  civil  service 
act  was  not  intended  to  prevent  an  office 
from  becoming  vacant  by  operation  of  law 
throngb  the  expiration  of  the  term  fixed 
by  stetnte.  When  his  term  expires  the  Offi- 
cer la  not  removed,  for  removal  requires 
affirmative  action.  The  aim  of  the  statute 
was  to  protect  the  Incumbents  of  those  posi- 
tions which  previously  had  been  of  Indefinite 
tenure,  and  hence  subject  to  arbitrary  re- 
moral  by  the  appointing  power.  The  Legis- 
lature did  not  Intend  to  reach  oat  to  every 
dty  and  village  In  the  state  and  repeal 
tbat  part  of  the  charter  which  gave  a  def- 
inite term  to  certain  ofilcea  filled  by  appoint- 
ment Its  primary  object  was  to  make  merit 
and  fitness,  as  ascertained  by  competitive 
examination,  the  basia  of  appointment  to 
office,  and  to  protect  the  appointee  to  an 
office  with  no  fixed  term  from  removal 
without  cause  shown  after  an  opportunity 
to  b^  heard.  Hence  the  charter  in  question, 
which  provides  that  the  term  of  office  of 
the  "street  commissioner,  firewardeh,  pound- 
master,  sealer  of  weights  and  measures,  con- 
Btables,  game  conatables,  chief  of  police  and 
ptdlcemen,"  shall  be  one  year,  is  not  so 
Inconsistent  with  the  later  act  having  the 
object  already  pointed  out  that  both  can- 
not stand  together.  No  repeal  was  intended, 
because  both  statutes  can  be  harmonleed 
and  each  enfbrfied  witbdut  conflict  with  tbe 
otber.  A  fair  and  reasonable  construction 
removes  all  repugnancy,  and  leaves  both  in 
operation  aa  the  Legislature  Is  presumed  to 
have  Intended.  Any  other  construction 
w-onM  be  fir-reaching  in  its  etrect,  for  It 
would  make  penbaaent  many  offices  In  conn- 
tlea,  dftea,  towns,  and  villages  which  have 
been  generally  treated  as  having  fixed  terms, 
and  have  been  filled  accordingly.  A  prac- 
tical construction  put  npon  a  statute  by  the 
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officers  called  upon  to  carry  It  Into  effect 
tf  Ceneraily  acquiesced  in  for  a  contdderabls 
period  of  time,  la  steong  evidence  of  the  real 
Bieanifit  of  the  law.  Bhick  on  Interpretsr 
tioa  of  LawK,  220. 

We  Otnk  .that  the  relator  was  not  removed 
from  offiee,  but  tbat  hla  term  as  fixed  by 
law  expired,  and  the  proper  aufhwitlee  had 
tbe  right  to  appoint  a  successor,  who  there- 
upon held  tbe  position  with  the  right  and 
tenure  formerly  enjoyed  by  himself. 

The  order  appealed  from  ihonld  be  af- 
firmed, with  costs. 

OULLBN,   O.   J.,   and  OKAY,   O'BRIBN, 

bartlbTt,  haight,  vann,  and  wmt- 
NBR,  JJ.,  cencor. 

Order  affirmed. 


on  M.  T.  418) 
GRIFFIN  V.  INTBRURBAN  ST.  RT.  00. 

SCCDDBR  V.  SAMB. 

(Conrt  of  Appeals  of  New  York.     Nov.  20, 

1904.) 

STBKXT   aUI.BOA.OS  —  TBANanae— BBOOVXBT  o* 
PXNALTIES. 

1.  Laws  1890.  p.  1106.  a  565,  i  78,  as  amend- 
ed by  Laws  189^  p.  1398,  c.  676,'  provides  that 
any  railroad  oorporation  may  contract  with  any 
other  for  the  use  of  their  respective  roads,  and 
if  such  contract  shall  be  a  lease,  certain  formal- 
ities are  to  be  observed  in  its  execution.  Sec- 
tion 104  (page  1114)  provides  for  transfers  from 
one  road  to  another  upon  payment  of  a  single 
fare.  Beld,  that  the  latter  section  applies  to 
surface  lines  leased  by  one  or  more  corporations 
to  another,  and  operated  by  the  lessee,  so  as  to 
render  the  lessee  liable  where  transfers  are  ten- 
dered and  refused  for  the  penalties  provided  for 
their  refusal. 

2.  Tbe  penalties  provided  for  on  refusal  of 
transfer  on  payment  of  a  single  fare  from  one 
to  another  of  leased  surface  railroads,  under 
Lews  1890,  p.  1082,  c  66CL  as  amended  by  Laws 
1892,  pp.  1^  1406,  c.  676,  |{  78,  104,  are  not 
cumulative,  and  the  bringing  of  an  action  for 
ene  penalty  is  a  waiver  of  all  previous  penalties 
incurred. 

Appeals  from  Supreme  Court  Appellate  Di- 
vision, First  Department 

Actions  by  William  Orlffln  against  tbe  In- 
terurban  Street  Railway  Company  and  by 
Frank  S.  ScttdOer  against  the  aame.  From 
Judgments  of  tbe  Appellate  Divialoil  (89  N. 
Y.  Supp.  1100)  afilrmlng  a  Judgment  of  the 
Appellate  Term  affirming  a  judgment  in  fa- 
vor of  plaladBsv  defendant  appeals.  Modi- 
fied. 

Paul  D.  Cravath,  Charles  F.  Brown,  Jo- 
seph P.  Cotton,  Jr.,  and  Henry  A.  Robinson, 
for  appellant  Harcourt  Bull,  for  respond- 
ents. 

BARTLBTT,  I.  These  actions  were 
brought  tn  recover  penalties  alleged  to  have 
been  Incurred  by  reason  Of  defendant's  re- 
fusal to  transfer  the  plaintiffs,  while  passen- 
gers on  its  railway  system,  from  ono  of  ita 
lines  to  another,  as  required  by  law.  In  the 
Griffin  case  the  plaintiff  seeks  to  recover 
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$200,  for  four  penalties  of  $50  eacb.  The 
plaintiff  Is  in  the  piano  business,  and  enga- 
ged in  tuning,  repairing,  and  regulating  pi- 
anos, wliich  employment  requires  Iilm  to  go 
to  New  Jersey  almost  every  day  in  the  year. 
In  June  and  July,  1903,  he  resided  on  Lenox 
avenue,  in  the  city  of  New  York,  near  134th 
street  In  going  to  New  Jersey  he  took  the 
Lenox  Avenue  Line  and  transferred  to  the 
125th  Street  Crosstown  Line.  In  coming 
from  New  Jersey  he  took  the  125th  Street 
Crosstown  Line  and  transferred  to  the  Len- 
ox Avenue  Line.  On  each  of  said  four  occa- 
sions plaintiff  paid  to  the  conductor  the  sin- 
gle fare  of  five  cents,  requesting  at  the  same 
time  that  a  transfer  be  given  him  for  the  sec- 
ond line.  On  each  occasion  the  transfer  was 
refused,  and  plaintiff  was  compelled  to  pay 
a  second  fare  of  five  cents,  after  having  stat- 
ed all  the  facts  to  the  conductor.  These 
trips,  so  taken  by  the  plaintiff,  were  in  the 
prosecution  of  bis  business.  In  the  Scudder 
case  the  plaintiff  seeks  to  recover  $250,  or  five 
penalties  of  $60  each.  In  this  case  the  lines 
involved  are  the  125th  Street  and  Amsterdam 
Avenue  Lines.  Plaintiff  la  a  minister  of  the 
Gospel.  In  June  and  July,  1903,  he  resided 
at  the  corner  of  117th  street  and  Amsterdam 
avenue.  On  June  29,  June  30,  and  July  1, 
1903,  he  made  five  continuous  trips  in  the 
cars  operated  by  the  defendant  on  Amster- 
dam avenue  and  on  125th  street,  in  the  bor- 
ough of  Manhattan,  in  the  city  of  New  York. 
On  each  of  said  trips  he  made  payment  of  the 
single  fare,  and  demanded  that  a  transfer 
should  be  given  to  the  plaintiff  for  the  sec- 
ond line.  In  each  case  the  transfer  was  re- 
fused, and  in  each  case  the  plaintiff  was  com- 
pelled to  pay  a  second  fare  of  five  cents,  aft- 
er having  stated  all  the  facts  to  the  conduct- 
or. The  plaintiff  was  not  riding  for  the  pur- 
pose of  obtaining  a  cause  of  action  against 
the  company,  but  in  the  prosecution  of  his 
profession. 

There  are  two  leases,  under  the  provisions 
of  which  the  defendant  company  was  oper- 
ating the  lines  of  a  street  surface  railroad  on 
125th  street  Lenox  avenue,  and  Amsterdam 
avenue,  over  which  plaintiffs,  Griffin  and 
Scudder,  made  their  continuous  trips.  One 
of  these  Is  the  lease  from  the  Third  Avenue 
Railroad  Company  to  the  Metropolitan  Street 
Railway  Company,  made  in  April,  1900;  the 
other  is  the  lease  from  the  Metropolitan 
Street  Railway  Company  to  the  Interurban 
Street  Railway  Company,  the  defendant, 
made  In  April,  1902.  The  only  street  surface 
railroad  owned  by  the  defendant  is  a  line  of 
railroad  at  Mt  Vernon,  wholly  outside  the 
city  of  New  York. 

The  first  and  Important  question  involved 
in  these  cases  is  whether  present  section  104 
of  the  railroad  law  (Laws  1892,  p.  1406,  c 
676)  was  intended  by  the  Legislature  to  ap- 
ply to  the  case  of  a  lease  by  one  railroad  of 
the  lines  of  another.  This  question  has  been 
litigated  in  the- courts  below  in  a  number  of 
cases,  and  the  judges,  with  nearly  a  unani- 


mous vote,  have  decided  that  section  101  of 
the  railroad  law  covers  the  case  of  a  lease 
by  one  company  to  another.  These  litiga- 
tions have  resulted  In  a  number  of  well-con- 
sidered opinions  expressing  the  majority 
view,  and  It  would  be  unnecessary  at  this 
time  to  restate  the  arguments  that  are  there 
so  ably  set  forth,  were  It  not  for  the  fact 
that  the  learned  Appellate  Division  handed 
down  no  prevailing  opinions  save  a  reference 
to  its  decisions  in  other  cAses.  It  therefore 
seems  proper  that  a  brief  reference  should 
be  made  to  the  statutory  arg^ument.  In  1839 
the  Legislature  passed  an  act  "authorizing 
railroad  companies  to  contract  with  each  oili- 
er." Laws  1839,  p.  195,  c.  218.  This  act  con- 
tained a  single  section,  reading  as  follows: 
"It  shall  be  lawful  hereafter  for  any  railroad 
corporation  to  contract  with  any  other  rail- 
road corporation  for  the  use  of  their  respec- 
tive roads,  and  thereafter  to  use  the  same  Ip 
such  manner  as  may  be  prescribed  in  such 
contract  But  nothing  in  this  act  contained 
shall  authorize  the  road  of  any  railroad  cor- 
poration, to  be  used  by  any  other  railroad 
corporation,  in  a  manner  inconsistent  with 
the  provisions  of  the  charter  of  the  corpora- 
tion whose  railroad  Is  to  be  used  under  sucli 
contract"  Inasmuch  as  the  general  railroad 
law  of  1850  (Laws  1850,  p.  211,  c.  140)  did 
not  in  terms  authorize  the  leasing  of  one  rail- 
road to  another,  it  was  a  mooted  question 
whether  such  power  existed.  In  Woodruff  v. 
Brie  Railway  Co.,  93  N.  Y.  609,  616,  this  court 
said,  referring  to  the  act  of  1839:  "This  act 
has  never  been  repealed,  and  has  been  held 
by  this  court  to  confer  power  upon  raihroad 
corporations,  not  only  to  acquire,  but  also  to 
transfer  to  other  railroad  corporations,  by 
lease,  the  exclusive  right  to  use  and  enjoy 
the  property  and  privileges  of  the  lessor  in 
such  contract.  Fisher  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  48  N.  Y.  644;  People  v.  Albany  &  Vt 
R.  R.  Co.,  77  N.  Y.  232;  Troy  &  B.  R.  R.  Cb. 
V.  B.,  H.  T.  &  W.  Ry.  Co.,  86  N.  Y.  107. " 
This  case  was  decided  in  November,  1883. 
It  will  be  observed  that  from  1839  to  1883. 
continuously,  the  power  to  lease  existed.  In 
1884  the  Legislature  passed  an  act  "to  pro- 
vide for  the  construction,  extension,  mainte- 
nance and  operation  of  street  surface  rail- 
roads and  branches  thereof  in  cities,  towns 
and  villages."  Laws  1884,  pp.  909.  314,  c. 
252.  Section  15  of  this  act  reads  as  follows: 
"It  shall  be  lawful  for  any  street  surface 
railroad  company  or  companies  to  lease,  or 
to  transfer  its  or  their  right  subject  to  all  Its 
or  their  obligations  in  respect  thereof,  to  Iran 
upon  or  to  use  any  portion  of  its  or  their 
railroad  tracks  to  any  other  street  surface 
railroad  company  authorized  to  run  upon 
such  route,  upon  such  terms  as  may  be 
agreed  upon  by  a  majority  of  the  respective 
boards  of  directors  thereof,"  etc.  In  1885 
the  Legislature  passed  an  act  "authorizing 
street  surface  railroad  companies  to  contrart 
with  each  other,  and  providing  for  a  proper 
system  of  transfer  of  passengers."     Laws 
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188S,  p.  525,  c'S05.  The  material  portloiui  of 
the  above  act  are  as  follows:  "Section  1.  It 
shall  be  lawful  hereafter  for  any  street  sur- 
face railroad  company,  or  any  corporation 
owning  or  operating  a  street  surface  railroad 
or  railroad  route,  to  contract  with  any  other 
such  company  or  corporation  for  the  use  of 
their  respective  roads  or  routes  or  any  por- 
tion thereof,  subject  to  the  provisions,  re- 
strictions and  conditions  hereinafter  stated, 
and  thereafter  to  use  or  to  permit  the  use  of 
the  same  In  such  manner  as  may  be  prescrib- 
ed In  such  contract."  (Remainder  of  section 
not  material.)  "Sec.  2.  The  directors  of  the 
companies  may  enter  Into  such  a  lease  or 
contract  under  the  corporate  seal  of  such 
company,  such  lease  or  agreement  prescrib- 
ing the  terms  and  conditions  thereof."  Sec- 
tion 3  provides  for  lease  or  agreement  to  be 
submitted  to  vote  of  stockholders,  vote  to  be 
taken  by  ballot,  lease  to  be  filed  and  record- 
ed. "Sec.  4.  Bach  and  every  company  enter- 
ing into  any  contract  under  the  power  con- 
ferred by  this  act  shall  carry  or  permit  any 
other  party  to  such  contract  to  carry  between 
any  two  points  on  the  railroads  or  portions 
thereof  embraced  within  such  contract,  any 
passenger  desiring  to  make  one  continuous 
trip  Ijetween  such  points  for  one  single  fare 
not  higher  than  the  fare  lawfully  chargeable 
by  either  of  such  companies  for  an  adult  pas- 
senger; and  each  and  every  such  company 
shall,  upon  demand  and  without  extra 
charge,  give  to  each  passenger  paying  one 
single  fare  a  transfer  entitling  such  passen- 
ger to  one  continuous  trip  to  any  point  or 
any  portion  of  any  railroad  embraced  with- 
in such  contract,  to  the  end  that  the  public 
convenience  may  be  promoted  by  the  opera- 
tion of  the 'railroads  embraced  within  such 
contract  to  the  extent  of  their  inclusion 
therein  substantially  as  a  single  railroad 
with  a  single  rate  of  fare.  For  every  refus- 
al to  comply  with  the  requirements  of  this 
section  the  company  so  refusing,  and  having 
contracted  as  aforesaid,  shall  forfeit  to  the 
aggrieved  party  the  sum  of  fifty  dollars, 
which  may  be  recovered  In  any  court  of  com- 
petent Jurisdiction.  This  act  shall  not  apply 
to  cities  having  less  than  eight  hundred 
thousand  population."  Section  5  repealed  all 
acts  and  parts  of  acts  inconsistent  with  the 
provisions  of  this  act  In  1889  the  Legisla- 
ture passed  an  act  to  amend  chapter  306,  p. 
525,  of  the  Laws  of  1885  (Laws  1889,  p.  730, 
c.  532).  This  amendment  related  to  section 
3  of  the  act,  and  permitted  it  to  stand,  add- 
ing thereto  provisions  authorizing  the  aban- 
donment of  part  of  a  route,  and  providing 
therefor  in  detail.  On  May  1,  1891,  the  rail- 
road law  went  Into  effect.  Chapter  665,  p. 
1062,  Laws  1890.  The  law  of  1889  was  sub- 
stantially embraced  in  section  78  of  the  new 
revision  (Laws  1893,  p.  907,  c.  433),  while  the 
provision  of  the  railroad  law  of  1890  against 
the  leasing  of  parallel  lines  was  continued 
and  made  general  by  section  80,  p.  1107. 
The  first  section  of  the  act  of  1885  was  con- 


tinued as  section  103  (page  1114);  the  third 
section  as  section  104;  while  the  fourth  sec- 
tion, establishing  the  public  right  of  free 
transfer,  was  continued  substantially  in  sec- 
tion 105. 

In  1892  the  Legislature  passed  an  act  "to 
amend  the  Railroad  Law."  Laws  1882,  p. 
1382,  c.  676.  The  changes  made  In  this  re- 
vision seem  to  have  resulted  in  confusion 
and  misunderstanding  in  Judicial  opinions 
and  in  the  briefs  of  counsel.  The  limitation 
referring  to  cities  of  800,000  population  or 
over  was  stricken  out  Sections  103  and 
104i  which  provided,  respectively,  that  cor- 
porations may  lease  or  contract  with  each 
other  for  use  of  road  and  for  the  submission 
of  such  contract  to  the  vote  of  stockholders, 
were  repealed,  and  substantially  consolidat- 
ed with  section  78,  which  reads  as  follows 
(Laws  1883,  p.  907,  c.  433,  f  2,  amending  sec- 
tion 78):  "Any  railroad  corporation  or  any 
corporation  owning  or  operating  any  railroad 
or  railroad  route  within  this  state,  may  con- 
tract with  any  other  such  corporation  for  the 
use  of  their  respective  roads  or  routes,  or 
Any  part  thereof,  and  thereafter  use  the 
same  In  such  manner  and  for  such  time  as 
may  be  prescribed  in  such  contract.  Such 
contract  may  provide  for  the  exchange  or 
guarantee  of  the  stock  and  bonds  of  either 
of  such  corporations  by  the  other  and  shall 
be  executed  by  the  contracting  corporations 
under  the  corporate  seal  of  each  corporation, 
and  if  such  contract  shall  be  a  lease  of  any 
such  road  and  for  a  longer  period  than  one 
year,  such  contract  shall  not  be  binding  or 
valid  unless  approved  by  the  votes  of  stock 
holders  owning  at  least  two-thirds  of  the  stock 
of  each  corporation  which  is  represented  and 
voted  upon  in  person  or  by  proxy  at  a  meet- 
ing called  separately  for  that  purpose  upon 
a  notice  stating  the  time,  place  and  object 
of  the  meeting,  served  at  least  thirty  days 
previously  upon  each  stockholder  personally, 
or  mailed  to  him  at  his  post-office  address, 
and  also  published  at  least  once  a  week, 
for  four  weeks  successively.  In  some  news- 
paper printed  in  the  city,  town  or  county 
where  such  corporation  has  its  principal  of- 
fice, and  there  shall  be  Indorsed  upon  the 
contract  the  certificate  of  the  secretaries  of 
the  respective  corporations  under  the  seals 
thereof,  to  the  effect  that  the  same  has  been 
approved  by  such  votes  of  the  stockholders, 
and  the  contract  shall  be  executed  in  dupli- 
cate and  filed  in  the  ofQces  where  the  cer- 
tificates of  incorporation  of  the  contracting 
corporations  are  filed.  The  road  of  a  cor- 
X)oratlon  cannot  be  used  under  any  such  con- 
tract in  a  manner  inconsistent  with  the  pro- 
visions of  law  applicable  to  Its  use  by  the 
corporation  owning  the  same  at  the  time  of 
the  execution  of  the  contract.  Such  contract 
shall  be  executed  by  the  corporations,  par- 
ties thereto,  and  proved  and  acknowledged  in 
such  manner  as  to  entitle  the  same  to  be  re- 
corded in  the  office  of  the  clerk  or  register 
of  each  county  through  or  into  which  the 
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road  so  to  be  vsed  sb«U  ran.  Nothing  in 
this  section  shall  apply  to  any  lease  in  ex- 
istence prior  to  May  1, 18G1."  The  new  sec- 
tion 103  was  introduced,  dealing  with  the 
abandonment  of  part  of  route,  which  is  not 
material  at  this  time.  Old  section  106  (pec- 
tion  4,  Laws  1886,  p.  529,  c.  805,  already 
quoted),  which  dealt  with  the  subject  of  con- 
tracting corporations  to  carry  passengers  for 
one  fare,  and  fixing  a  penalty  for  a  viola- 
tion of  that  duty,  was  moved  np,  and  re- 
numbered section  104^  with  slight  verbal, 
changes,  and  reads  as  follows:  "Every  such 
corporation  entering  Into  such  contract  shall 
carry  or  permit  any  other  party  thereto  to 
carry  between  any  twp  points  on  the  rail- 
roads or  portions  thereof  embraced  in  such 
contract  any  passenger  desiring  to  make  one 
continuous  trip  between  such  points  for  one 
single  fare,  not  higher  than  the  fare  lawful 
ly  chargeable  by  either  of  such  corporations 
for  an  adult  passenger.  Every  such  corpora- 
tion shall  upon  demand,  and  without  extra 
charge,  give  to  each  passenger  paying  one 
single  fare  a  transfer,  entitling  such  passen- 
ger to  one  continuous  trip  to  any  point  or 
portion  of  any  railroad  embraced  in  such  con- 
tract, to  the  end  that  the  public  convenience 
may  be  promoted  by  the  operation  of  the  rail- 
roads embraced  in  sucb  contract  substan- 
tially as  a  single  railroad  with  a  single  rate 
of  fare.  For  every  refusal  to  comply  with 
the  requirements  of  this  section  the  corpora- 
tion so  refusing  shall  forfeit  fifty  dollars  to 
the  aggrieved  party.  The  provisions  of  this 
section  shall  only  apply  to  railroads  wholly 
within  the  limits  of  any  one  incorporated  city 
or  village." 

It  is  quite  manifest  from  this  review  of  the 
legislation  bearing  on  the  controversy  that 
present  section  104  of  the  railroad  law  covers 
leases  duly  executed  between  street  surface 
railroad  companies,  uid  particularly  the 
leases  now  under  review.  It  is  obvious,  in 
the  language  of  present  section  104,  "every 
such  corporation  entering  into  such  contract," 
etc.,  that  the  word  "such,"  in  that  connec- 
tion, refers  to  "any  railroad  corporation  or 
any  corporation  owning  or  operating  any  rail- 
road or  railroad  route  within  this  state," 
which  is  the  language  of  section  78  as  amend- 
ed. It  is  claimed  in  this  connection  by  the 
appellants  that  section  78  of  the  railroad  law 
can  only  mean  the  roads  or  routes  which  the 
corporations  respectively  own,  and  does  not 
ai^ly  to  a  corporation  organized  for  the  pur- 
pose of  operating  the  lines  of  other  railroad 
companies  under  lease.  Section  78  in  ex- 
press terms  refers  to  any  railroad  corpora- 
tion— "or  any  corporation  owning  or  operat- 
ing" any  railroad  or  railroad  route  within 
this  state  may  contract,  etc.  No  argument 
seems  necessary  in  view  of  the  positive  pro- 
visions of  the  railroad  law.  Sections  78  and 
104  must  be  read  together.  In  some  of  the 
cases  in  the  lower  courts,  in  construing  sec- 
tion 104  in  regard  to  the  liability  of  com- 
panies under  lease  to  grant  transfers  to  pas- 


sengers, the  meaning  of  t|i«  words  In  fhat 
connection,  "to  the  end  that  the  public  con- 
venience may  be  promoted  by  the  operation 
of  railroads  embraced  in  such  contract  sub- 
stantially as  a  single  railroad  with  a  single 
rate  of  fare,"  have  been  construed  as  a  leg- 
islative intimation  that  certain  transfers 
might  be  demanded  that  would  not  be  re- 
quired in  seeking  to  promote  the  public  con- 
venience. In  the  cases  before  us  this  lan- 
guage establishes  the  propriety  of  the  trans- 
fers demanded.  "We  are  of  opinion  that  the 
transfer  in  each  case  was  improperly  refused, 
and  the  defendant  incurred  the  penalty  pro- 
vided by  section  104  of  the  railroad  law. 

There  is  a  second  question  in  these  cases 
that  was  not  orally  argued,  but  is  discussed 
in  the  briefs  of  counsel,  which  Is  as  fol- 
lows: Can  a  plaintiff,  seeking  to  recover 
penalties  under  section  104  of  the  raihroad 
law.  Join  In  his  complaint  more  than  one 
penalty?  The  provision  of  section  104  «f 
the  railroad  law,  relating  to  this  subject, 
reads  as  follows:  "For  every  refusal  to  com- 
ply with  the  requirements  of  this  sectioii, 
the  oorpoFation  so  refusing  shall  forfeit  fifty 
dollars  to  the  aggrieved  party."  It  is  no 
doubt  the  rule,  to  be  deduced  from  the  de- 
cisions of  this  court,  that  no  action  for  en- 
mulative  penalties  is  permissible  unless  it 
is  clear  from  the  language  of  the  act  inflict- 
ing the  penalty  that  it  was  the  Intentloa  of 
the  Legislature  to  provide  a  penalty  tat 
each  and  ev^y  violation  of  the  statute.  In 
People  V.  New  ¥ork  Central  R.  R.  Co.,  13 
N.  Y.  78,  this  court  allowed  cumulative  ipen- 
altles  under  section  39  of  the  general  railroad 
act  of  1850  for  sundry  omissions  to  ring  a 
bell  or  sound  a  steam  whistle  on  engines 
upon  approaching  and  crossing  a  highway. 
The  statute  in  that  case  contained  the  words 
"tor  every  neglect"  In  Suydam  v.  Smith,  52 
N.  Y.  383,  cumulative  pepaltles  were  allowed 
wh«'e  a  statute  contained  the  words  "for 
each  offense."  In  that  case  Judge  Rapallo 
(page  388)  distinguished  the  case  of  Fisher 
V.  N,  Y.  O.  ft  H.  R,  R.  R.  Co.,  46  N.  Y.  644. 
pointing  out  that  the  act  there  construed  did 
not  contain  words  Indicating  that  the  L^is. 
lature  intended  to  permit  a  recovery  for 
each  offense.  In  Stnrgis  T.  Spofford.  45  N. 
Y,  446,  a  cumulative  recovery  was  disal- 
lowed, the  legislative  Intent  not  appearing 
In  the  language  of  the  statute.  In  Qrover 
▼.  Morris,  73  N.  Y.  473,  a  cnmulative  re- 
covery was  permitted.  The  offense  was  the 
sale  of  tickets  in  an  illegal  lottery.  Bach 
sale  of  a  ticket  was  visited  with  a  penalty, 
and  it  was  held  that  it  was  proper  to  unite 
in  a  single  action  claims  to  recover  back 
moneys  paid  on  several  separate  purchases. 
Cumulative  recoveries  have  not  been  permit- 
ted in  two  recent  deeisions  in  this  court, 
where  the  legislative  intention  was  not  to 
be  found  In  the  statute  under  constructloD. 
Jones  r.  Rochester  Gas  ft  Electric  Co.,  16S 
N.  Y.  65,  60  N.  E.  1044;  Cox  v.  Paul,  175  N. 
Y.  328,  67  N.  K.  586. 
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Referring  once  vaon  to  the  language  of 
Bectlon  104  of  the  raUroad  law  Imposing  the 
penalty,  we  find  the  single  sentence  In  which 
It  Is  contained  opening  with  the  words,  "For 
evety  refusal  to  comply."  It  Is  quite  ohyious 
that  the  legislative  intention  to  permit  the 
recovery  of  cumulative  penaftles  for  refusals 
of  the  defendant  to  comply  with  the  provi- 
sions of  the  railroad  I«w  in  regard  to  the 
transfer  of  passengers  la  as  clearly  mani- 
fested as  In  any  of  the  caseq  cited.  Notwith- 
standing this  fact,  a  majority  of  my  breth- 
ren are  of  opinion  that,  while  the  rule  for 
the  recovery  of  cumulative  penalties,  as 
already  adverted  to.  Is  flrmly  established  by 
the  earlier  decisions  of  this  court,  yet  the 
changed  condltlonB  in  the  modern  life  in  our 
great  cities  render  Its  modification  Impera- 
tive. There  have  been  presented  at  the  bar 
of  this  court  civil  and  criminal  cases  where 
the  aggregate  penalties  sought  to  be  recov- 
ered have  amounted  to  enormous  and  well- 
nigh  appalling  sums  by  reason  of  plaintifFs 
permitting  a  long  period  to  elapse  before 
beginning  actions.  Actions  of  this  nature 
have  become  highly  speculative,  and  present 
a  phase  of  litigation  that  ought  not  to  be 
encouraged.  The  court  Is  of  opinion  that. 
If  cnmolatlve  recoveries  are  to  be  permitted, 
the  Legislature  should  state  Its  Intention  in 
so  many  words;  that  a  more  definite  form  of 
statement  be  substituted  for  the  words  hith- 
erto deemed  sufficient.  We  Intend  no  reflec- 
tion upon  the  plaintiffs  In  the  cases  now 
ander  consideration,  but  are  dealing  with 
a  great  abuse  which  demands  immediate 
correction.  A  sound  public  policy  requires 
that  only  one  penalty  should  be  recovered 
In  a  single  action,  and  that  the  Institution 
of  an  action  for  a  penalty  Is  to  be  regarded 
as  a  waiver  of  all  previous  penalties  In- 
curred. 

It  follows  that.  In  each  of  the  actions  be- 
fore us,  the  Judgment  should  be  modified 
and  reduced  so  as  to  permit  ai  recovery  for 
one  i>enalty  only,  without  costs  to  either 
party. 

CULLEN,  C.  J.,  and  HAIGHT,  MARTIN, 
VANN,  and  WERNER,  JJ^  concur.  GRAT, 
J.,  not  sitting. 

Judgment  accordingly. 


an  N.  T.  460) 

OTRBHiLY  V.  BROOKLYN  HEIGHTS  R.  CO, 

(CoQrt  of  Appeals  of  New  York.     Nov.  29, 

1904.) 

SnXFACK  BAILBbADS— LKASED  UHES-^rBANS- 
FEB8. 

1.  Where  a  street  surface  railroad  Is  operated 
nnder  the  railroad  law  (Laws  1890,  p.  1082, 
c  566,  as  amenOecl  by  Laws  1882,  p.  1S82,  c. 
676),  and  leases  other  roads  which  intersect  with 
its  own  road  the  lessee  must,  under  section  104, 
V.  676,  p.  1406,  Laws  1892,  carry  any  passenger 
desiring  to  make  one  oontinnous  trip  to  any 
portion  of  any  railroad  embraced  in  sudi  con- 
tract for  a  single  fare. 


Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Luke  O'Reilly  against  the 
Brooklyn  Heights  Railroad  Company.  From 
a  Judgment  of  the  Appellate  Division  (89  N. 
Y.  Supp.  41)  aflOrming  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Charles  A.  Collin,  William  F.  Sheehan,  and 
John  L.  Wells,  for  appellant  Louis  Bhreu- 
berg,  for  respondent 

PBR  OURIAlf.  The  plaintiff  was  a  pas- 
senger upon  the  Vanderbllt  Avenue  Line  of 
the  Nassau  Electric  Railroad  Company,  and 
had  paid  his  fare  of  five  cents.  He  demand- 
ed a  transfer  ticket  over  the  Brooklyn  City 
Railroad  Company's  line  from  Its  intersec- 
tion with  the  Vanderbllt  Avenue  Line,  in  the 
dty  of  Brooklyn,  which  was  refused,  and 
this  action  was  brought  to  recover  the  pen- 
alty given  by  the  statute  therefor.  The  his- 
tory of  the  Ieg;lslatIon  upon  the  subject  and 
the  construction  of  the  various  enactments 
pertaining  thereto  are  covered  by  our  opin- 
ion In  the  case  of  Griffin  v.  Interurban  Street 
Railway  Company,  179  N.  Y.  438,  72  N.  B. 
6ia  That  opinion  covers  all  of  the  points 
Involved  herein,  with  one  exception.  It  Is 
now  contended  on  behalf  of  the  appellant 
that  the  Brooklyn  City  Railroad  Company, 
over  which  the  plaintiff  demanded  a  trans- 
fer, was  not  a  railroad  "embraced  In  such 
contract"  of  the  defendant  company,  within 
the  meaning  of  section  104  of  the  railroad 
law  (Laws  1890,  p.  1114,  c.  665,  as  amended 
by  Laws  1892,  p.  1406,  c.  676).  The  defend- 
ant the  Brooklyn  Heights  Railroad  Com- 
pany, was  operating  the  Brooklyn  City  Rail- 
road and  the  Vanderbllt  Avenue  Line  of  the 
Nassau  Electric  Railroad  Company  under 
two  separate  leases,  one  executed  in  1893 
and  the  other  In  1900.  The  statute  provides 
that:  "Every  such  corporation  entering  Into 
snch  contract  shall  carry  or  i)ermlt  any  other 
party  thereto  to  carry  between  any  two 
points  on  the  railroads  or  portions  thereof 
embraced  In  such  contract  any  passenger  de- 
siring to  make  one  continuous  trip  between 
such  points  for  one  single  fare,  not  higher 
tlian  the  fare  lawfully  chargeable  by  either 
of  such  corporations  for  an  adult  passenger. 
Every  such  corporation  shall  upon  demand, 
and  without  extra  charge,  give  to  each  pas- 
senger paying  one  single  fare  a  transfer,  en- 
titling such  passenger  tp  one  continuous  trip 
to  any  point  or  portion  of  any  railroad  em- 
braced in  such  contract  to  the  end  that  the 
public  convenience  may  be  promoted  by  the 
operation  of  the  railroads  embraced  In  such 
contract  substantially  as  a  single  railroad 
with  a  single  rate  of  fare."  It  is  contended 
that  the  railroad  lines  of  the  Nassau  Elec- 
tric Railroad  Company  are  not  embraced  in 
the  lease  made  by  the  Brooklyn  City  Rail- 
road Company  to  the  defendant  and  that 
the  Brooklyn  City  Railroad  Lines  are  not  em- 
braced in  the  lease  made  by  the  electric  rail- 
road company  to  the  defendant  and  there- 
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fore  there  Is  no  obligation  on  the  part  of  the 
defendant  to  grant  transfers  from  one  of 
those  lines  to  the  other.  In  order  to  deter- 
mine this  question,  we  think  it  Important  to 
first  consider  the  nature  of  the  obligation  of 
the  defendant  company,  arising  under  the 
statute,  upon  Its  executing  the  lease  of  the 
Brooklyn  City  Railroad  Compan^.  It  will  be 
observed  that  the  language  of  the  statute  Is 
that  "every  such  corporation  entering  Into 
such  contract  shall  carry,"  etc.  The  obliga- 
tion to  carry,  therefore,  arises  from  the  en- 
tering into  the  contract  The  defendant 
company  was  the  lessee,  and  entered  Into 
the  contract  with  the  lessor,  thereby  imder- 
taklng  t9  operate  the  roads  of  the  lessor  com- 
pany. When  a  street  surface  railroad  com- 
pany, engaged  in  the  operation  of  a  railroad 
under  the  statute,  leases  another  railroad, 
and  commences  to  operate  the  same,  which 
roads  Intersect  each  other,  the  evident  pur- 
pose of  the  act  was  that  they  should  be 
deemed  "embraced"  in  the  contract,  and  that 
passengers  should  be  transferred  from  one 
road  onto  the  other  so  as  to  entitle  "such 
passenger  to  one  continuous  trip  to  any  point 
or  portion  of  any  railroad  embraced  in  such 
contract,  to  the  end  that  the  public  conven- 
ience may  be  promoted  by  the  operation  of 
the  railroads  embraced  in  such  contract  sub- 
stantially as  a  single  railroad  with  a  single 
rate  of  fare."  We  think,  therefore,  that  a 
fair  and  reasonable  construction  of  the  stat- 
ute Is  that  the  lessee  railroad,  in  taking  a 
lease  of  another  railroad,  undertakes  to 
transfer  passengers  from  Its  own  line  to  that 
of  the  leased  line,  and  vice  versa.  If  we  are 
correct  in  this  construction.  It  would  then 
follow  that  when  the  defendant  company 
subsequently  leased  the  Vanderbllt  Avenue 
Line  of  the  Nassau  Electric  Railroad  Com- 
pany It  undertook  to  transfer  passengers 
from  the  Vanderbllt  Avenue  Line  over  its 
own  road,  and  thence,  by  its  former  lease,  to 
transfer  passengers  over  the  Brooklyn  City 
Lines,  and  vice  versa.  In  other  words,  the 
roads  leased  by  the  defendant  company  in 
effect  became  the  roads  of  that  company  op- 
erated by  it,  and  when  It  leased  other  roads 
and  commenced  their  operation  the  obliga- 
tion was  to  transfer  passengers  over  all  of 
the  roads  operated  by  it  for  a  single  fare. 

The  Judgment  should  be  afllrmed,  with 
costs. 

CULLEN,  0.  J.,  and  BARTLBTT, 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
JJ.,  concur.    GRAY,  J.,  not  sitting. 

Judgment  affirmed. 

(180  N.  y.  12) 

COOPER  T.  NEW  YORK,  O.  ft  W.  RY.  CO. 
(Court  of  Appeals  of  New  York.    Dec.  6,  1904.) 

NEW   TBIAI.— niBECTINO   VERDICT— EXCEPTIONS. 

1.  Failure  of  plaintiff  to  object  and  except  to 
the  submission  of  specific  questions  to  the  jury 
as  to  the  freedom  of  plaintiff's  Intestate  from 


negligence,  and  as  to  the  negligence  of  defend- 
ant and  the  damage,  la  not  cured  by  an  excep- 
tion to  the  direction  of  a  general  verdict;  and. 
in  the  absence  of  any  other  exception,  a  judg- 
ment on  a  verdict  for  defendant  must  be  affirm- 
ed. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  Emma  M.  Cooper,  administra- 
trix of  Judson  M.  Cooper,  against  the  New 
York,  Ontario  &  Western  Railway  Company. 
From  an  order  of  the  Appellate  Division  (82 
N.  Y.  Supp.  98)  reversing  a  judgment  for  de- 
fendant, and  an  order  denying  a  new  trial, 
defendant  appeals.    Reversed. 

Lewis  B.  Carr,  Udelle  Bartlett,  and  P.  W. 
Culllnan,  for  appellant  Frank  C.  Sargent 
and  James  Gallagher,  for  respondent 

BARTLETT,  J.  The  plaintlft  seeks  In  this 
action,  as  administratrix,  to  recover  dam- 
ages caused  by  the  death  of  her  husband 
by  reason  of  the  negligence  of  the  defendant 
The  deceased  was  a  fireman  on  a  freight 
engine  of  the  defendant  company,  and  was 
instantly  killed  in  a  collision.  The  details 
of  the  accident  are  Immaterial  on  this  ap- 
peal, lliis  case  has  been  twice  tried.  The 
first  trial  came  on  before  Mr.  Justice  Wright 
and  a  jury  in  1897,  and  resulted  in  a  ver- 
dict of  $15,000  for  plaintiff.  The  judgment 
entered  thereon  was  reversed  by  the  Ap- 
pellate Division.  49  N.  Y.  Supp.  481.  The 
second  trial  was  had  before  Mr.  Justice 
Scripture  and  a  Jury  in  April,  1902.  At  the 
close  of  the  plaintiff's  case  the  defendant 
moved  for  a  nonsuit  and  the  court  reserved 
its  decision  until  after  the  jury  returned  a 
special  verdict  upon  three  questions  submit- 
ted by  the  court  to  wit:  (1)  Was  the  plain- 
tiff's intestate  free  from  negligence  con- 
tributing to  his  death?  (2)  Was  the  defend- 
ant guilty  of  negligence  which  was  the  di- 
rect cause  of  the  Injury  to  the  deceased? 
(3)  What  are  the  damages?  The  jury  an- 
swered the  first  and  second  questions  in  the 
negative;  answer  to  the  third  question  was 
unnecessary.  Thereupon  the  court  directed 
a  general  verdict  for  ihe  defendant  and  dis- 
missed the  complaint  The  plaintiff  appeal- 
ed, and  the  Appellate  Division  reversed  the 
judgment  and  order  denying  motion  for  new 
trial,  and  a  new  trial  was  ordered.  From 
that  order  this  appeal  Is  taken. 

The  order  states  that  the  reversal  is  "up- 
on questions  of  law  only;  the  facts  having 
been  examined,  and  no  error  found  therein." 
The  plaintiff  moved  to  amend  this  order  b; 
striking  out  the  words  above  quoted,  which 
motion  was  granted.  Subsc^guently  the  de- 
fendant movetf  for  a  reargument  of  the  mo- 
tion to  amend  the  order,  and  the  words  so 
stricken  out  were  restored,  so  that  the  order 
now  reads  as  originally  made.  The  plain- 
tiff neither  objected  nor  excepted  to  the  sub- 
mission of  the  three  questions  to  the  Jury. 
The  only  objection  and  exception  she  did 
interpose  was  to  the  direction  of  a  general 
verdict    This  appeal  Is  taken  under  section 
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190  of  tbe  Code  of  Civil  Procedure,  embd.  1, 
which  reads:  "Appeals  may  be  taken  as  of 
right  to  said  court  [Court  of  Appeals]  •  •  • 
from  orders  granting  new  trials  on  excep- 
tions, where  tbe  appellants  stipulate  that 
upon  affirmance,  Judgment  absolute  shall  be 
rendered  against  them."  The  stipulation 
was  glyen  herein.  Section  894  of  tbe  Code 
provides  when  and  how  ezceptions  may  be 
taken  after  close  of  trial  by  court  or  referee, 
and  section  995  reads  as  follows:  "In  any 
other  case,  an  exception  must  b«  taken,  at 
the  time  when  the  ruling  is  made,  imless  It 
is  taken  to  the  charge  given  to  the  Jury;  in 
which  case,  it  must  be  taken  before  the  Jury 
have  rendered  their  verdict  It  must,  at 
the  time  when  It  is  taken,  be  reduced  to 
writing  by  the  exceptant,  or  entered  in  the 
minutes."  As  the  plaintiff  neither  objected 
nor  excepted  to  the  submission  of  the  three 
specific  questions  to  the  Jury,  she  acquiesced 
in  tbat  mode  of  disposing  of  the  case,  so 
far  as  the  Jury  were  concerned.  The  objec- 
tion and  exception  to  the  direction  of  a  gen* 
eral  verdict  based  on  the  Jury's  answers  to 
the  first  and  second  questions,  that  the  plain- 
tiff's intestate  was  not  free  from  negligence 
contributing  to  his  death,  and  that  the  de- 
fendant was  not  guilty  of  negligence  which 
was  the  direct  cause  of  injury  to  the  deceas- 
ed, does  not  enable  the  plaintiff  to  attack 
these  findings.  There  are  no  ezceptions  to 
tbe  charge  of  the  trial  Judge  that  Burrlve 
these  findings  of  tiie  Jury  standing  in  the 
record  unchallenged. 

The  learned  Appellate  Division  having 
stated  in  Its  order  that  the  Judgment  and 
order  appealed  from  were  reversed  upon  ques- 
tions of  law  only,  we  are  confined  in  our 
review  to  errors  of  law  to  which  exceptions 
were  duly  taken.  Code  Civ.  Proc.  S  1337; 
Vollkommer  v.  Cody,  177  N.  Y.  124>  127,  68 
N.  a  2T7. 

We  find  no  error  of  law  sustaining  the  or- 
der of  the  Appellate  Division  reversing  the 
Judgment  dismissing  the  complaint  upon  the 
merits,  and  tbe  order  denying  plaintiff's  mo- 
tion for  a  new  trial,  and  therefore  reverse  the 
ciame,  and  affirm  the  said  Judgment  and  or- 
der of  the  Trial  Term,  with  costs  to  the  d& 
fendant  in  all  the  courts. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  and  VANN,  JJ.,  concur.  WER- 
NER, X,  absent 

Order  reversed,  etc. 


(179  N.  Y.  501) 

In  re  TRACT  et  al. 

(Court  of  Api>eals  of  New  York.     Nov.  29, 

1904.) 

TRARSnat  TAX— TEUST  ESTATES— PATMBNT  TBOlt 
PBINCIFAI/— ANNUITIES— RESIDUABY  FDND  — 
W  ILLS— DEVISE— CO  N  STHUCTIO  N. 

1.  The  transfer  taxes  imposed  upon  trust  es- 
tates and  estates  for  life  and  in  remainder  cre- 
aXei  by  will  are,  under  Laws  1896,  p.  874,  c. 


908,  {  230,  as  amended  by  Laws  1899.  p.  100. 
c.  76,  and  Laws  1900,  p.  1438,  c.  658,  to  be  paid 
from  the  principal  of  such  trusts  and  life  es- 
tates. 

2.  In  fixing  the  transfer  tax  on  annuities  cre- 
ated by  will,  the  probable  duration  of  the  an- 
nuitant's life  should,  under  Laws  1896.  p.  874, 
c  908,  {  230,  be  ascertained  by  the  rule  of 
mortality  employed  by  the  Superintendent  of 
Insurance  in  ascertaining  the  value  of  policies 
of  life  insurance  and  annuities,  and  on  the  val- 
ue so  determined  the  transfer  tax  becomes  pay- 
able forthwith  out  of  tbe  principal  set  aside  for 
creating  the  annuity. 

8.  Where  a  fund  out  of  tlie  principal  of  which 
the  transfer  tax  is  to  be  paid  is  toe  residuary 
estate  of  the  testator,  the  tax  paid  on  the  an- 
nuity is  to  be  returned  to  the  residuary  fund 
by  deducting  from  each  annual  payment  of  the 
annuity  the  proportionate  part  of  such  tax  to 
be  ascertained  by  dividing  the  amount  of  the 
tax  paid  by  the  number  of  years  the  annuity 
will  probably  continue. 

4  Testator  gave  to  his  servant  an  annuity  to 
be  paid  out  of  his  residuary  estate,  provided  the 
servant  remained  with  and  served  bis  daughter 
as  faithfully  as  he  had  served  testator,  and  di- 
rected that,  if  he  left  the  service  of  his  daugh- 
ter, tbe  annuity  should  cease.  Held,  that  as  the 
annuity  was  based  on  the  long  services  of  the 
annuitant,  and  was  distinct  from  the  matter  of 
wages,  which,  under  the  will,  were  to  be  paid 
by  the  executor  if  he  remained  in  the  service 
of  testator's  daughter,  it  was  error  to  deduct 
the  amount  thereof  from  his  services. 

5.  Testator  directed  his  executors  to  pay  tax- 
es assessed  on  real  estate  devised  to  his  daugh- 
ter for  life,  and  that  the  premises  should  be 
kept  in  repair,  and  the  Insurance  paid  from  bis 
estate.  There  was  no  language  in  the  will 
charging  such  expenditures  on  his  personal 
property.  Held,  that  the  charges  should  be  paid 
out  of  the  residuary  estate,  and  an  order  of  the 
surrogate  directing  them  to  be  paid  from  the 
income  of  tbe  personal  property  was  erroneous. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

In  tbe  matter  of  the  accounting  of  William 
G.  Tracy  and  others,  executors  and  trustees 
under  the  will  of  George  N.  Kennedy,  de- 
ceased. From  an  order  of  the  Appellate  Di- 
vision affirming  a  decree  of  the  Surrogate's 
Court  settling  the  accounts  of  the  executors, 
and  sustaining  objections  of  the  Syracuse 
University  and  others  (83  N.  Y.  Supp.  1049), 
the  executors  appeal.    Reversed. 

James  G.  Tracy,  for  appellants.  John  W. 
Church,  for  respondent  Syracuse  Univer- 
sity. Oliver  D.  Burden,  special  guardian,  for 
respondent  Eunice  Standart. 

BARTLETT,  J.  The  executors  and  trus- 
tees under  tbe  last  will  and  testament  of 
George  N.  Kennedy,  deceased,  attack  the 
decree  of  the  Surrogate's  Court  of  Onondaga 
county,  entered  upon  the  Judicial  settle- 
ment of  their  accounts.  In  three  particu- 
lars, to  wit:  (1)  Wherein  it  adjudges  that 
the  taxes  on  life  estates  created  by  the  will 
assessed  under  the  state  transfer  tax  law 
and  the  United  States  war  revenue  tax  (aw 
should  be  deducted  from  tbe  Income  and 
rents,  to  which  each  of  said  life  tenants  were 
respectively  entitled,  before  any  part  of  the 
same  should  be  paid  to  them;  (2)  wherein  it 
Is  adjudged  that  out  of  the  income  of  the 
personal  property  of  the  deceased  now  In 
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tbe  bandB  of  aald  executors  they  pay  to 
James  Rohm  the  sum  of  $350  for  and  on 
account  of  his  annuity  from  the  death  of 
the  testator  up  to  the  4th  day  of  November, 
1902,  from  wbich  shall  be  deducted  the 
state  tax  of  |146.34,  and  that  said  annuity 
be  paid  by  deducting  the  same  from  the 
wages  of  said  Bohm,  paid  to  him  by  said 
executors,  amounting  to  $65  a  month;  (3) 
wherein  It  Is  adjudged  that  the  taxes,  re- 
pairs, and  Insurance  upon  the  residence  No. 
601  West  Oenesee  street.  In  the  city  of  Syra- 
cuse, paid  by  the  executors  up  to  December 
1,  1902,  shall  be  charged  against  and  paid 
out  of  the  Income  of  the  personal  property 
of  the  deceased. 

The  will  Is  lengthy,  containing  numerous 
provisions,  but  Its  general  scheme  can  be 
briefly  stated.  The  entire  property,  real  and 
personal,  after  the  payment  of  debts  and 
legacies.  Is  converted  Into  trust  estates  for 
the  benefit  of  life  tenants  and  remaindermen; 
all  of  the  latter  being  contingent,  depending 
upon  the  status  at  the  death  of  the  life  ten- 
ant, except  the  defendant  the  Syracuse  Uni- 
versity, which  takes  Its  estate  In  remainder 
upon  the  death  of  Elizabeth  K.  Freeman,  a 
daughter  of  the  testator.  In  the  second  sub- 
division of  the  will  the  testator  provides  in 
part  as  follows:  "First,  out  of  my  estate  re- 
maining t  give  and  devise  to  [naming  the  ex- 
ecutors and  trustees]  eighty  thousand  dollars 
as  a  trust  estate  and  In  trust  for  my  daugh- 
ter, Jessie  B.  Kennedy,  to  collect  and  receive 
the  rents.  Issues  and  profits  arising  there- 
from and  to  pay  the  same  over  to  the  said 
Jessie  B.  abd  disburse  the  same  for  her  sup- 
port and  maintenance  during  her  natural  life. 
In  providing  for  the  corpus  of  this  estate  I 
direct  that  same  shall  be  the  first  charge 
upon  my  estate  and  shall  be  made  up  from 
such  securlttes  as  I  shall  leave  of  my  estate 
as  are  of  the  most  intrinsic  value  and  such 
as  yield  the  largest  rate  of  Interest  or  pay 
the  largest  dividend,  to  the  end  that  said 
trust  estate  shall  yield  the  beneficiary,  said 
Jessie  B.,  the  largest  Income  for  her  support 
and  maintenance.  •  •  •  The  trust  estate 
above  provided  for  I  make  the  first  Hen  and 
charge  upon  my  whole  estate,  both  real  and 
personal,  and  Is  to  be  first  provided  for  out 
of  my  said  estate  In  the  first  instance." 
In  this  connection  the  testator  expresses  the 
wish  that  bis  daughter  Jessie  B.  should  not 
marry.  In  the  event,  however,  that  she 
marries,  and  dies  leaving  lawful  Issue,  the 
sum  of  $90,000  of  the  corpus  of  the  trust 
ftmd  Is  to  be  divided  equally  between  said 
Issue.  In  the  event  of  her  dying  without 
lawful  issue,  the  corpus  of  the  trust  Is  to 
be  added  to  tbe  residuary  estate.  In  the 
twenty-second  subdivision  of  the  will  tbe 
residue  of  the  estate  is  given  and  devised  to 
the  trustees  in  trust  to  collect  and  receive 
the  rents.  Issues,  and  profits,  and  pay  one- 
half  thereof  over  to  said  Jessie  B.  semi* 
nnnnally  for  her  support  and  maintenance 
life,  or  so  long  as  she  remains  un- 


married; upon  her  marriage  or  death,  one 
half  of  said  residuary  estate  to  be  paid  to 
certain  persons  named,  or  to  their  respective 
children,  if  any  have  died.  The  rents,  in- 
come, and  profits  from  the  other  half  of  the 
residuary  estate  are  payable  one-third  to  the 
testator's  daughter  Elizabeth  K.  Freeman, 
one-third  to  the  children  of  Dr.  Nathan  B. 
Tefl^  living  at  the  time  of  testator's  death, 
for  and  during  the  life  of  his  daughter 
Elizabeth  K.  Freeman,  and.  If  all  of  the 
children  die  before  the  last  named,  the  third 
of  the  Income  Is  to  be  added  to  the  corpus 
of  the  trust  estate  during  the  life  of  said 
Elizabeth  K.  Freeman.  The  remaining  third 
of  the  Income  is  directed  to  be  paid  over 
to  Margaret  D.  Kennedy  and  her  daughter 
Louise  Green  equally  during  the  life  of  said 
Elizabeth  K.  Freeman.  If  either  Margaret 
or  Louise  shall  die  before  Elizabeth  K.  Free- 
man, the  survivor  takes  and  receives  tl>e 
whole  third  of  the  income.  The  testator  stat- 
ed in  this  connection:  "The  last  foregoing 
provision  In  behalf  of  said  Margaret  D.  and 
Louise  is  made  as  an  additional  Inducement 
for  them  and  each  of  them  to  kindly  nur- 
ture and  properly  care  for  and  protect  the 
Interests  and  promote  the  welfare  and  hap- 
pluess  of  my  daughter,  said  Jessie  B.  Ken- 
nedy." 

Upon  the  death  of  Elizabeth  K.  Freeman 
the  testator  disposes  of  tnia  half  of  the  resid- 
uary estate  In  three  equal  parts.    Two  of 
these  thirds  are  to  be  paid  to  certain  in- 
dividuals named,  or  to  their  Issue  In  case 
they  do  not  survive.    The  remaining  third, 
after  the  death  of  said  Eliza'beth  K.  Free- 
man, is  to  be  paid  to  the  defendant  tbe 
Syracuse  University.    It  will   thus  be  ol>- 
served  that  all  of  the  remainders  are  con- 
tingent, except  the  one  passing  to  the  de- 
fendant the  Syracuse  University,  as  above 
stated.    In  subdivision  3  of  the  will  the  tes- 
tator provided  as  follows:    "I  give  to  my 
said  daughter,  Jessie  B.,  the  use  of  my  dwell- 
ing house  or  homestead,  including  tbe  stable 
on  the  corner  of  Genesee  and  Plum  streets,  in 
the  City  of  Syracuse,  for  and  during  her  nat- 
ural life,  provided  she  shall  desire  or  it  shall 
be  thought  for  her  interest  by  my  said,  ex- 
ecutors to  occupy  the  same  as  a  dwelling 
house  for  herself  and  those  whom  she  may 
select  to  occupy  the  same  with  her  aa  her 
home."    In  this  connection  the  testator  fur- 
ther provides,  in  subdivision  24,  aS  follows: 
"During  the  time  my  said  daughter,  Jessie  B., 
shall  occupy  my  dwelling  house  as  herein- 
before provided,  I  direct  my  said  executors 
to  pay  all  taxes  which  for  any  purpose  may 
be  levied  thereon,  and  that  they  also  keep 
the  premises  In  repair  at  the  cost  of  and 
from  my  estate*  as  well  also  that  thby  pay 
any    Insurance    thereon."     Subdivision     16 
reads  as  follows:    "X  give  to  my  faithful 
servant,  James  Bohm,  an  annuity  of  three 
hundred  dollars  to  be  paid  to   him    semi- 
annually out  of  my  estate  for  and  during 
his   natural  life,  provided  that  he  remain 
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with  and  serve  my  said  daughter,  Jessie  B., 
•8  faithfully  as  for  years  he  has  served  me. 
If  for  any  reason  he  sliall  leave  the  service 
of  said  Jessie  dnring  her  lifetime  snch  an- 
nolty  shall  cease;  so  long  as  he  shall  remain 
in  the  service  of  Jessie  I  direct  that  Jie  be 
paid  by  my  executors  a  reasonable  compen- 
sation for  his  services  In  addition  to  said 
sum."  It  was  manifestly  the  primary  Idea 
of  the  testator,  in  creating  the  testamen- 
tary scheme  here  disclosed,  to  provide  for 
his  daughter  Jessie  B.  The  reason  for  tes- 
tator's great  solicltnde  for  her  is  expressed 
in  sobdivlslon  7  of  the  will  as  tollowsr  "My 
danghter,  Jessie  B.,  Is  greatly  afflicted,  be- 
ing blind;  her  future  care  and  happiness  Is 
the  source  of  great  aoxtety  to  me  and  I 
would  guard  her  as  far  as  possible  from  the 
contingencies  of  life,  which  In  her  case  may 
be  more  serious  because  of  bar  great  In- 
firmity. To  secure  to  her,  as  (tir  aa  pos- 
sible, her  enjoyment  of  life,  I  enjoin  upon 
the  said  Biargaret  D.  Kenqedy  and  the  said 
ionise  Oreen  that  they  each  loolt  over  and 
protect  the  said  Jessie  B.  in  all  reasonable 
ways  against  Ills  which  she  may  encounter 
In  her  life  and  thereby  secure  to  her  as  much 
happiness  as  is  vouchsafed  to  any  of  us  in 
this  world."  In  the  previous  subdivisions 
of  the  will  the  testator  had  given  to  said 
Margaret  D.  Kennedy  and  Louise  Green  the 
sum  of  180,000  each,  and,  as  above  pointed 
out,  they  received  one-third  of  the  rents,  is- 
sues, and  profits  of  one-half  of  the  residuary 
estate  during  the  life  of  testator's  daughter 
Elizabeth  K.  Freeman. 

The  testator  died  September  7,  1901,  and 
consequently  the  state  transfer  tax  law  as 
it    existed    after   the    amendments  jof    1899 
and  1000  is  applicable  to  this  case.    These 
amendments  are  sought  to  supply  what  were 
deemed  omissions  in  the  transfer  tax  law 
as  it  then  stood,  as  some  of  the  courts  had 
decided  that  the  transfer  tax  on  life  estates 
was  payable  out  of  Income,  and  no  tax  could 
be  Inaposed  on  contingent  remainders.    Mat- 
ter of  Johnson,  6  Dem.  Sur.  146;   Matter  of 
Boosevelt,  143  N.  Y.   120,  38  N.  B.  281,  25 
L.   R.   A.  695.    The  present  appeal  Is  con- 
trolled by  the  transfer  tax  law  (Laws  1896, 
p.  874.. c.  908,  {  230)  as  amended  by  chapter 
76.  p.  100,  of  the  Laws  of  1899,  and  chapter 
658.  p.  1488,  of  the  Laws  of  1900.    The  ma- 
terial  portions  of  section  230  read  as  fol- 
lows;   "Whenever  a  transfer  of  property  is 
made,  npon  which  there  is,  or  In  any  contin- 
gency there  may  be,  a  tax  imposed,  snch 
property  shall  be  appraised  at  Its  clear  mar- 
ket  value  immediately  upon  such  transfer, 
or  as  soon  thereafter  as  practicable.    The 
value  of  every  future  or  limited  estate.  In- 
come,   interest  or  annuity  dependent  upon 
any   life  or  lives  In  being,  shall  be  deter- 
mined by  the  rule,  method  and  standard  of 
mortality  and  value  employed  by  the  Su- 
perintendent of  Insurance  in  ascertaining  the 
value  of  policies  of  life  insurance  and  an- 
nuities   for  the  determination  of  Uabllltlea 


of  life  insurance  companies,  exc^t  that  the 
rate  of  Interest  for  making  such  computation 
shall  be  five  per  centum  per  annum.  •  •  • 
When  propwty  Is  transferred  in  tmst  or 
otherwise,  and  the  rights,  interests  or  es- 
tates of  the  transferees  are  dependent  npon 
contingencies  or  conditions  whereby  they 
may  be  wholly  or  In  part  created,  defeated, 
extended  or  abridged,  a  tax  shall  be  Imposed 
upon  said  transfer  at  the  bluest  rate  which, 
on  the  happenings  ot  any  of  the  said  contin- 
gencies or  conditions,  would  be  possible  un- 
der the  provisions  of  this  article,  and  such 
tax  so  Imposed  shall  be  due  and  payable 
forthwith  by  the  executors  or  trustees  out 
of  the  property  transferred."  It  thus  ap- 
pears that  whenever  a  transfer  of  property  is 
made,  upon  which  there  Is,  or  by  any  con- 
tingency there  may  be,  a  tax  Imposed,  the 
property  Is  to  be  properly  appraised  at  its 
clear  market  value,  and  the  transfer  tax  is 
due  and  payable  forthwith  out  of  the  prop- 
erty transferred.  In  Matter  of  Vanderbllt, 
172  N.  Y.  69,  64  N.  a  782,  this  court  con- 
stmed  section  280  of  the  transfer  tax  law 
as  affecting  the  payment  of  the  tax  upon 
contingent  remainders,  and  held  that  the  tax 
was  payable  forthwith  out  of  the  property 
transferred.  Judge  Halght,  writing  for  the 
court,  said:  "It  seems  to  me  clear  that  the 
Legislature  by  this  amendment  intended  to 
change  the  law  upon  the  subject,  and  to 
make  the  transfer  tax  npon  property  trans- 
ferred in  trust  payable  forthwith.  The  tax 
is  not  required  to  be  paid  by  the  condi- 
tional transferee,  for  by  the  provision  of 
the  statute  It  la  'to  be  paid  out  of  the  prop- 
erty transferred.'  8o  that  whoever  may  ul- 
timately take  the  property  takes  that  which 
remcius  after  the  payment  of  the  tax."  As 
oni:  uecision  In  Matter  of  Vanderbilt,  supra, 
dealt  only  with  a  contingent  remainder,  this 
case,  technically  speaking,  is  not  strictly  In 
point,  but  the  principle  announced  therein 
Is  necessarily  involved  In  life  estates  created 
by  trusts. 

In  the  case  at  bar  it  Is  the  duty  of  the 
executors  and  trustees  to  ascertain  the  value 
of  the  respective  life  estates  and  estates  lu 
remainder  in  the  manner  pointed  out  by  sec- 
tion 230,  and,  having  done  this,  they  should 
compute  the  transfer  tax,  and  pay  the  same 
forthwith  out  of  the  property  transferred. 
The  result  is  that  the  life  tenant  loses  dur- 
ing the  continuance  of  his  estate  the  Interest 
upon  the  corpus  of  the  trust  so  paid  out, 
aud  eventually  the  remainderman  receives 
his  estate  diminished  by  the  amount  of  said 
payment  Whether  this  mode  of  taxation 
works  out  exact  Justice  as  between  the  life 
tenant  and  the  remainderman  is  a.  question 
with  which  the  court  is  not  concerned.  A» 
we  read  the  statute,  the  legislative  intention 
Is  clear  that  the  transfer  tax  shall  be  paid 
oat  of  the  corpus  of  the  trust  estates,  and  not 
out  of  the  Income.  It  therefore  follows  that 
the  transfer  taxes  Imposed  upon  the  estates 
for  life  and  In  remainder  created   by  the 
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$80,000  trust  under  which  testator'8  daugh- 
ter Jessie  B.  is  the  life  tenant  are  payable 
out  of  the  principal  of  that  trust;  also  that 
the  transfer  taxes  Imposed  upon  the  estates 
for  life  and  in  remainder  in  the  various 
trusts  carved  out  of  the  residuary  estate 
are  payable  from  the  principal  of  said  trusts, 
respectively. 

We  will  now  consider  the  second  provision 
of  the  decree  from  which  appeal  Is  taken, 
in  reference  to  the  annuity  of  $300  for  the 
benefit  of  James  Rohm,  payable  semiannual- 
ly. Annuities  are  expressly  referred  to  by 
section  230,  as  already  quoted.  The  manner 
In  which  this  annuity  is  dealt  with  in  the 
decree  of  the  learned  surrogate  is  unsup- 
ported by  the  statute.  The  probable  dura- 
tion of  the  annuitant's  life  should  be  ascer- 
tained In  the  manner  pointed  out  by  section 
230,  which  is  under  the  rule,  method,  and 
standard  of  mortality  and  value  employed 
by  the  Superintendent  of  Insurance  In  ascer- 
taining the  value  of  policies  of  life  Insurance 
and  annuities,  eta  This  fact  being  ascertain- 
ed, the  amount  of  the  transfer  tax  is  com- 
puted thereon,  and  becomes  forthwith  pay- 
able out  of  the  fund  set  aside  for  creating 
the  annuity.  (In  this  case  It  happens  to  be 
the  residuary  estate.)  The  method  of  return- 
ing to  the  residuary  estate  the  tax  so  paid 
by  the  trustees  Is  as  follows:  Take  for  il- 
lustration an  annuitant  whose  probable  dura- 
tion of  life  is  10  years.  The  trustees  would 
deduct  from  each  annual  payment  as  made 
one-tenth  of  the  tax,  and  restore  it  to  the 
residuary  estate.  In  the  case  at  bar  the 
death  of  the  annuitant  was  suggested  on 
the  argument  as  having  taken  place  since 
that  of  the  testator.  Any  portion  of  the 
transfer  tax  not  restored  to  the  estate  by  the 
process  Indicated  at  the  time  of  the  an- 
nuitant's death  would  be  a  loss  which  the 
residuary  estate  must  sustain.  The  payment 
of  the  annuity  by  deducting  the  same  from 
the  wages  of  said  Rohm,  paid  to  him  by  said 
executors,  amounting  to  $65  a  month,  as  pro- 
vided in  the  surrogate's  decree.  Is  wholly  ir- 
regular. The  annuity  was  based  on  the  long 
and  faithful  services  of  the  annuitant,  and 
is  entirely  distinct  from  the  matter  of  wages 
which  were  to  be  paid  him  by  the  executors 
if  he  remained  In  the  service  of  the  daughter 
Jessie  B. 

This  brings  us  to  the  consideration  of  the 
remaining  question — as  to  whether  the 
amount  paid  for  taxes,  repairs,  and  Insurance 
upon  the  residence.  No.  601  West  Genesee 
street.  In  the  city  of  Syracuse,  is  properly 
chargeable  upon  the  Income  of  the  personal 
property  of  the  deceased.  In  this  connec- 
tion subdivisions  3  and  24  of  the  will  must 
be  read  together.  The  latter  subdivision  pro- 
vides: "During  the  time  my  said  daughter, 
Jessie  B.,  shall  occupy  my  dwelling  house  as 
hereinbefore  provided,  I  direct  my  said  ex- 
ecutors to  pay  all  taxes  which  for  any  pur- 
pose may  be  levied  thereon,  and  that  they 
also  keep  the  premises  in  repair  at  the  cost 


of  and  from  my  estate,  as  well  also  that  they 
pay  any  Insurance  thereon."  The  testator 
here  Indicates  the  dear  intention  of  making 
these  various  disbursements  a  charge  upon 
his  estate,  and  there  is  no  language  Indicat- 
ing that  the  executors  and  trustees  were  to 
to  pay  the  same  out  of  the  Income  of  his 
personal  property,  as  provided  in  the  surro- 
gate's decree.  It  is  undoubtedly  the  general 
rule  that  the  life  tenant  must  pay  taxes. 
Insurance,  and  ordinary  repairs,  but,  when 
the  testator  manifests  the  contrary  Inten- 
tion, It  will  govern.  Clarke  v.  Clarke,  145  N. 
X.  4T6,  40  N.  E.  220.  The  estate  that  the 
testator  referred  to.  In  view  of  the  other 
provisions  of  his  will,  Is  the  residuary  fund. 
We  are  of  opinion  that  these  disbursements 
from  time  to  time  are  payable  out  of  the 
corpus  of  the  estate. 

It  follows  that  the  order  of  the  Appellate 
Division  should  be  reversed,  with  costs  to 
the  appellants  in  all  the  courts,  to  be  paid 
out  of  the  estate,  and  that  the  decree  of  the 
surrogate  should  be  reversed  and  modified 
as  to  the  three  provisions  involved  in  this 
api)eal,  and,  as  so  modified,  a£9rmed,  and 
the  proceeding  is  remitted  to  the  Surrogate's 
Court  to  be  amended  so  as  to  conform  to 
the  views  of  the  court  as  expressed  in  the 
opinion  of  BARTLETT,  J. 

CDLLBN,  C.  J.,  and  GRAY,  O'BRIEN. 
HAIGBT,  VANN,  and  WERNER,  JJ,  con- 
cur. 

Judgment  accordingly. 

(179  N.  Y.  496) 

In  re  CITX  OF  NEW  YORK. 

In  re  DORSETT. 

(Court  of  Appeals  of  New  York.     Nov.  29, 

1004.) 

BlaNENT    DOUAIIf— AWA.BO— DAlfAOKS— 
INTEBBSI. 

1.  Laws  1897,  p.  907,  c.  663,  authorizing  the 
extension  of  Riverside  Drive,  provided  that  ti- 
tle to  land  taken  should  vest  in  the  city  on  a 
certain  date,  and  the  value  thereof  should  be 
determined  by  commissioners  of  estimate  and 
become  payable  on  confirmation  by  the  conrt. 
Beld,  that  an  award  for  land  taken,  in  which  in- 
terest from  the  date  title  vested  to  the  date  of 
the  report  of  commissioners  was  added  to  the 
amount  of  the  value  of  the  land,  as  damages. 
so  that  interest  compated  on  the  aggregate 
amount  to  the  date  or  confirmation  would  in- 
clude interest  on  interest,  in  excess  of  the  lia- 
bility of  the  city,  was  erroneous,  and  the  city 
cannot  be  compelled  by  mandamus  to  pay  such 
excess  of  interest,  since  the  claimant  is  entitled 
only  to  Interest  on  the  value  of  the  land  to  the 
time  of  payment. 

Haight  and  Wemm,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Application  by  Ella  l>.  Dorsett  for  a  per- 
emptory writ  of  mandamus  against  Edward 
M.  Grout  as  comptroller  of  the  city  of  New 
York,  and  In  the  matter  of  the  application  of 
the  city  of  New  York  relative  to  acquiring 
title   to   real   estate   for    Riverside    Drive. 
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From  an  order  of  the  Appellate  Division  (87 
N.  Y.  Supp.  308)  reversing  an  order  of  the 
Special  Term  denying  tbe  writ,  tbe  comp- 
troller and  the  city  of  New  York  appeal. 
Modified. 

John  J.  Delany,  Corp.  Counsel  (Theodore 
Cousoly,  John  P.  Dunn,  and  Thomas  C.  Blake, 
ot  counsel),  for  appellant.  James  A,  Deer- 
Ing,  for  respondent 

O'BRIEN,  J.  The  relator  applied  to  the 
court  for  a  peremptory  mandamus  directing 
the  comptroller  of  the  city  of  New  York  to 
pay  to  her  the  sum  of  $225.48,  as  additional 
interest  claimed  by  her  to  be  due  on  an  award 
made  in  her  behalf  in  a  proceeding  to  acquire 
lands  for  the  Riverside  Drive  and  Parkway. 
The  court  at  Special  Term  denied  the  appli- 
cation, but  upon  appeal  the  order  was  re- 
versed add  the  application  granted. 

The  proceeding  in  which  the  award  was 
made  was  for  the  purpose  of  acquiring  title 
to  certain  lands  of  the  relator  for  the  im- 
provement above  mentioned,  and  was  had 
pursuant  to  a  spevial  act  of  the  Legislature 
known  as  chapter  665,  p.  907,  Laws  1897. 
That  act  provided  for  the  appointment  of 
commissioners  to  report  tbe  value  of  the  land 
required.  One-half  of  the  expense  of  acquir- 
ing the  land  was  to  be  assessed  upon  the 
property  benefited,  and  the  balance  was  to 
be  borne  by  the  city.  It  is  admitted  that  the 
city,  under  the  terms  of  the  statute,  became 
vested  with  title  to  the  land  on  September 
22,  1900,  and  the  commissioners  were  requir- 
ed to  determine  the  value  of  the  land  upon 
that  day.  The  statute  provided  that  this 
value  so  ascertained  by  the  commissioners 
!!hould  be  paid  to  the  respective  owners,  with 
interest  from  the  day  when  title  vested.  The 
commissioners  did  report  that  the  value  of 
certain  parcels  of  land  owned  by  the  relator 
amounted  on  the  day  aforesaid  to  $11,500. 
They,  however,  computed  separately  the  In- 
terest due  OD  this  sum  from  the  date  on 
which  title  vested  In  the  city  to  the  date  of 
their  report,  which  was  November  29,  1902, 
at  $1,508.41,  and  stated  that  they  included 
this  interest  in  their  report.  So  the  aggre- 
gate sum  awarded  to  the  relator  for  her  lands 
amounted  at  the  date  of  the  report  to  $13,- 
00.S.41. 

The  controversy  presented  by  this  appeal 
arises  over  the  fact  that  at  the  date  of  the 
report  the  interest  computed  by  the  commis- 
sioners was  added  to  the  damages,  making 
the  aggregate  above  mentioned;  and  the  re- 
lator claims  that  interest  on  this  amount 
should  be  paid  to  her  from  the  date  of  the 
report  to  the  time  of  payment,  thus  Including 
in  her  demand  Interest  upon  interest  from 
the  time  of  the  filing  of  the  report.  The  re- 
port of  the  commissioners  was  confirmed  on 
April  17, 1903,  and  on  April  23d  following  the 
relator  made  a  written  demand  of  the  comp- 
troller, requesting  the  payment  of  $13,008.41, 
together  with  interest  from  November  29, 
1902,  tlie  date  of  the  commissioners'  report 


On  July  17,  1903,  the  comptroller  paid  to  the 
relator  the  total  of  the  damages  Included  in 
the  report,  and  Interest  thereon  to  the  date 
of  the  report,  amounting  to  tbe  gross  sum 
already  stated;  and  he  paid  to  her  an  addi- 
tional amount  of  $264.50  as  simple  Interest 
on  the  value  of  the  land,  fixed  at  $11,500, 
computed  from  November  29,  1902,  the  date 
of  the  report,  to  July  17,  1903,  the  date  of 
the  entry  of  the  order  confirming  the  report; 
amounting  In  all  to  $13,272.91.  Tbe  relator 
claims  that  interest  should  have  been  com- 
puted on  the  gross  sum  contained  in  the  re- 
port; that  is,  that  the  interest  and  the  dam- 
ages should  be  combined  as  of  that  day,  and 
thus  a  new  principal  formed  for  the  compu- 
tation of  Interest 

We  think  that  this  method  of  computation 
enlarges  the  liability  of  the  city  under  the 
terms  of  the  statute.  It  will  be  seen  by  sec- 
tion 6  that  two  things  are  provided  for,  and 
the  controversy  In  this  case  arises  over  unit- 
ing two  different  and  distinct  things  at  a 
certain  stage,  and  thereafter  treating  them 
as  one  and  the  same  thing.  The  two  things 
referred  to  are,  first  the  value  of  the  land; 
and,  secondly,  the  interest  thereon.  The 
duty  of  the  commissioners  was  simply  to  as- 
certain and  report  the  value  of  the  land. 
They  had  nothing  to  do  with  the  question  of 
interest,  since  the  statute  took  care  of  that 
by  declaring  that  It  should  be  computed  from 
a  certain  date;  and,  although  the  commis- 
sioners reported  tbe  valne  of  the  land  and 
the  interest  as  separate  items,  It  did  not 
change  the  situation.  The  amount  found  as 
the  value  of  the  land  continued  to  draw  In- 
terest, but  not  so  with  the  item  of  over  $1,500 
which  represented  the  Interest  on  that  value. 
The  two  things  are  entirely  separate  and  dis- 
tinct from  each  other,  and  they  should  not 
be  confused  or  consolidated.  Tbe  relator's 
claim  consists  of  the  valne  of  her  land,  with 
Interest  thereon  computed  to  the  date  of  pay- 
ment But  she  is  not  entitled  to  demand  In- 
terest upon  Interest  from  the  date  of  the 
report.  The  city  is  bound  to  pay  to  her 
the  value  of  the  land  and  the  Interest  thereon 
down  to  the  time  that  that  obligation  Is  dis- 
charged, but  the  demand  for  extra  Interest 
which  was  tbe  only  ground  of  her  application 
for  the  writ  of  mandamus,  cannot  be  sus- 
tained. 

We  do  not  think  that  the  relator's  right  to 
interest  upon  the  principal  of  the  award,  or, 
in  other  words,  the  value  of  the  land,  was 
suspended  in  consequence  of  her  demand  for 
more  than  she  was  entitled  to.  The  demand 
was  good  as  a  demand  for  what  was  Justly 
due  her,  and  the  fact  that  she  conceived  her- 
self entitled  to  more  than  the  statute  gives 
her,  and  made  a  demand  accordingly,  does 
not  place  her  In  a  worse  position  after  the 
demand  than  she  occupied  before.  The  in-, 
terest  still  ran  upon  the  sum  fixed  as  the 
.value  of  the  land,  but  it  did  not  run  upon 
the  sum  which  the  commissioners  reported 
as  tbe  interest  on  that  value  down  to  the 
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date  of  tbelr  report.  Ab  already  observed, 
they  were  not  required  to  report  the  interest, 
since  that  was  determined,  not  by  anything 
contained  In  their  report,  but  by  the  terms 
of  the  statute,  which  declared  that  the  sum 
awarded  as  tiie  value  of  the  land,  together 
with  Interest  from  the  date  when  the  title 
rested  in  the  city,  became  due  and  payable 
by  the  city  immediately  upon  the  confirma- 
tion of  the  commissioners'  report.  The  re- 
lator supposed  she  was  entitled  to  Interest 
upon  the  interest  reported  by  the  coramis- 
sioners,  but  in  this  claim  we  think  she  was 
mistaken.  It  did  not  atCect  her  right  to  in- 
terest upon  the  value  of  her  land  down  to  the 
time  of  payment,  since  that  was  a  statutory 
right  which  was  not  waived  or  lost  by  reason 
of  the  erroneous  demand. 

The  order  of  the  Appellate  Division  should 
be  modified  by  awarding  to  the  relator  the 
balance  of  simple  interest  on  the  value  of 
the  land  taken,  as  reported  by  the  commis- 
sioners, from  the  date  of  vesting  of  title  in 
the  city  to  the  date  of  payment,  and,  as  thus 
modified,  affirmed,  without  costs  to  either 
party. 

CULLEN,  a.  J,  and  GRAY,  BARTLETT, 
and  VANN,  JJ.,  concur.  HAIGHT  and 
WERNER.  JJ.,  dissent 

Ordered  accordingly. 


(180  N.  T.  24) 

PEOPLE  ex  rel.  TURNER  v.  KELSET,  State 

Comptroller. 
(Court  of  Appeals  of  New  York.    Dec.  0,  1004.) 

TAXATION— SALE— NOTICE     TO     BEDEEH— FOBEST 
PBESEBVE — OCCUPANT. 

1.  Laws  1000.  p.  62,  c.  20,  |  220,  elves  to  the 
Commission  Of  the  Forest  Preserve  tne  care  and 
control  of  the  forest  preserve,  and  by  Its  war- 
dens, foresters,  and  protectors  it  actually  oc- 
cupies the  preserve,  so  that  it  is  an  occupant 
within  the  meaning  of  Laws  1896,  p.  842,  c. 
908.  i  134,  requiring  that,  where  land  shall  be 
sola  for  taxes,  notice  shall  be  given  to  the  oc- 
cupant to  redeem  before  a  deed  is  given. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department" 

Certiorari  by  the  people  of  the  state  of 
New  York,  on  the  relation  of  Ernest  A.  Tur- 
ner, against  Otto  Kelsey,  as  Comptroller  of 
the  State  of  New  York.  From  an  order  of 
the  Appellate  Division  (89  N.  Y.  Supp.  416) 
reversing  a  determination  of  defendant 
granting  an  application  by  the  state  for  the 
redemption  of  certain  lands  bid  in  by  the 
relator  on  a  sale  for  the  nonpayment  of  tax- 
es, and  denying  the  application  of  relator 
for  a  tax  deed,  defendant  appeals.  Re- 
versed. 

John  Cunneen,  Atty.  Gen.  (William  H. 
Wood,  on  the  brief),  for  appellant  George 
N.  Ostrander,  for  respondent. 

HAIGHT,  J.  The  relator  became  a  pur- 
chaser of  a  large  tract  of  land  In  the  For- 


est Preserve  upon  a  sale  made  by  the  (Comp- 
troller of  the  State  in  December,  1900.  At 
the  time  of  such  sale  the  title  to  the  land 
was  In  dispute  between  the  state  and  indi- 
viduals, but  subsequently  the  controversy 
Was  adjusted,  and  the  individuals  claiming 
to  be  owners  executed  and  delivered  to  the 
people  of  the  state  a  quitclaim  deed,  but 
specifically  stating  therein  that  it  was  sub- 
ject to  all  taxes  upon  the  land  and  tax  sales 
thereof.  It  thus  became  the  duty  of  the 
state,  through  Its  proper  officers  or  agents, 
to  redeem  the  land  so  sold  to  the  relator 
within  the  time  required  by  law,  but  through 
some  oversight  on  the  part  of  such  officers 
or  agents  no  redemption  had  been  made  of 
the  parcel  here  in  controversy  prior  to  the 
demand  for  a  deed  from  the  O>mptroller  by 
the  relator.  Subsequently,  and  in  October, 
1003,  the  Forest  Commission  made  applica- 
tion to  the  Comptroller  to  be  allowed  to  re- 
deem in  behalf  pf  the  people,  on  the  ground 
that  the  relator  bad  neglected  to  serve  the 
notice  required  to  be  served  upon  occu- 
pants, pursuant  to  section  134  of  the  Tax 
Law  (Laws  1896,  p.  842,  c.  908).  The  Omp- 
troller  permitted  such  redemption  tmder  the 
objections  of  the  relator.  The  question 
brought  up  for  review  Is  as  to  whether  the 
Forest  Commission  was  the  occupant  of  the 
lands  in  question,  so  as  to  be  entitled  to  the 
notice  provided  for  by  the  statute. 

As  we  have  seen,  the  lands  In  question  are 
a  part  of  the  Forest  Preserve  owned  by  the 
state,  but  subject  to  the  payment  of  the  tax- 
es theretofore  levied  upon  the  lands,  and  for 
the  redemption  of  those  upon  which  there 
had  been  sales.  Tinder  the  Constitution  (ar- 
ticle 7,  §  7)  "the  lands  of  the  state,  now 
owned  or  hereafter  acquired,  constituting 
the  Forest  Preserve  as  now  fixed  by  law 
*  *  *  shall  not  be  leased,  sold  or  eccban- 
ged,  or  be  taken  by  any  corporation,  public 
or  private."  Whether  the  Comptroller,  un- 
der this  provision  of  the  Constitution,  bad 
the  power  to  execute  and  deliver  to  this  re- 
lator a  conveyance  of  the  lands  in  question, 
or  whether  the  relator  can  avail  himself  of 
the  oversight  or  neglect  of  duty  of  the  offi- 
cers of  the  state  to  redeem,  are  questions 
which  we  shall  not  now  consider  or  deter- 
mine. This  case  differs  from  that  of  Wells 
V.  Johnston,  17l'  N.  Y.  324,  63  N.  B.  1095, 
and  we  prefer  to  rest  our  decision  upon 
questions  that  were  not  involved  In  that 
case.  We  have  referred  to  the  provisions  of 
the  Constitution  for  the  purpose  of  showing- 
that  these  lands  are  forever  reserved  for  the 
Forest  Preserve,  and  that  no  power  exists 
on  the  part  of  the  Legislature  or  of  any 
officer  or  department  of  the  state  to  dispose 
of,  or  in  any  manner  deprive  the  people  of 
their  title  to,  the  lands.  Not  only  are  these 
lands  brought  within  the  protecting  power 
of  the  Constitution,  but  that  of  the  Legisla- 
ture as  well.  Various  statutes*  have  been  en- 
acted by  which  the  police  power  Is  extended 
over   this   territory.     It  Is   made   a   public 
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park,  placed  tinder  the  care,  control,  and 
supervision  of  a  commlasion,  and  watcbed 
and  guarded  by  wardens,  foresters,  and  game 
protectors,  %bo  actually  reside  upon  the  pro- 
serre,  and  i^ho  may  arrest  violators  of  the 
statute,  In  cases  specified,  without  warrant 

The  statute  requiring  notice  to  be  given 
to  "occupants"  has  been  careful  to  define 
the  term  as  meaning  "a  person  who  has  law- 
fully entered  upon  the  lands  so  occupied  and 
Is  In  possession  of  the  same  to  the  exclu- 
sion of  every  other  person,"  and  the  term 
"occupancy"  as  meaning  "the  actual,  lawful 
and  exclusive  use  and  possession  of  such 
lands  and  premises  by  such  an  occupant" 
The  Commission  of  the  Forest  Preserve,  un- 
der section  220  of  the  Forest,  Fish,  and  Game 
Law  (chapter  20,  p.  62,  Laws  1900),  Is  given 
the  care,  control,  and  supervision  of  the  For- 
est Preserve.  Care,  control,  and  supervision 
Include  the  right  of  possession,  and  the  Com- 
mission, through  Its  wardens,  foresters,  and 
protector?,  actually  occupy  the  preserve.  In 
considering  these  statutes,  this  court.  In  the 
case  of  People  v.  Tamer,  145  N.  T.  451,  40 
N.  B.  400,  has  held  that  the  Forest  Commis- 
sion, as  the  representative  of  the  state,  has 
the  actual  iwssesslon  of  the  lands  embraced 
In  the  Forest  Preserve.  This  view  was  ap- 
proved In  the  more  recent  case  of  People  ex 
rel.  Forest  Comm.  v.  Campbell,  152  N.  Y.  61, 
46  N.  E.  ITfl.  We  think,'  therefore,  that  the 
statute,  as  heretofore  construed  by  us,  con- 
stitutes the  Commission  an  occupant  within 
the  meaning  of  the  statute,  and  entitled  it 
to  a  notice  to  redeem. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  that  of  the  Comptroller 
affirmed,  with  costs  In  all  courts. 

CULLBIN,  C.  J.,  and  GRAY,  O'BRIHN, 
BARTLETT,  VANN,  and  "WEHNBIB,  JJ,  con- 
<;ur. 

Older  reversed,  etc 


(ISO  N.  T.  18) 

PEOPLE  ex  rel.  S.  COHN  &  CO.  v.  MILLER, 
State  Comptroller. 

<Court  of  Appeals  of  New  York.    Dec.  6.  1904.) 

CORPORATIONS  —  FKANOHISB    TAX  —  PBSniKBED 

STOCK— ESTOPPEL. 

1.  Where  the  construction  of  instruments  pur^ 
porting  to  be  certificates  of  the  preferred  stock 
of  a  conK>ration  is  a  debatable  one,  the  cor- 
poration, in  the  face  of  the  declaration  in  its 
Articles  of  association  that  money  represented 
by  these  certificates  constitutes  a  part  of  the 
-capital  stock  of  the  corporation.  Is  estopped 
from  asserting  to  the  contrary  in  a  proceeding 
to  determine  Its  liability  to  the  franchise  tax. 

Ai^eal  from  Supreme  Court,  Appellate  Dl- 
-vision.  Third  Department 

Certiorari  by  the  people  of  the  state  of 
New  York!  on  the  relation  of  S.  Cohn  &  Co., 
flgnlnst  Nathan  L.  Miller,  as  Comptroller  of 
the  state  of  New  York.  Prom  an  order  of 
the  Appellate  Division  (88  N.  Y,  Snpp.  197) 


whldi  modified  and  conflrtted  a  determina- 
tion of  defendant  Imposing  a  franchise  tax 
on  relator,  he  appeals.    Affirmed. 

The  certificate  of  relator's  incorporation 
reads.  In  part,  as  follows: 

"C^tificate  of  Incorporation  of  S.  Ck>hii  ft  C!o. 

"State  of  New  York,  Coudty  of  New  York 
— Bs.:  We,  the  undersigned,  all  being  persons 
of  full  age,  and  at  least  two-thirds  of  us 
being  citizens  of  the  United  States,  and  at 
least  one  of  us  a  resident  of  the  StHte  of  Mew 
York,  desiring  to  form  a  stock  corporation 
pursuant  to  the  provisions  of  the  Business 
Corporatim  Laws  of  the  State  of  New  York, 
do  hereby  make,  sign,  acknowledge  and  file 
this  certificate  for  the  said  purposes  as  fol- 
lows:   •    •    • 

"Third.  The  amount  of  the  capital  stock 
of  the  said  corporation  Is  one  hundred  and 
fifty  thousand  dollars  ($150,000),  of  which 
one  hundred  thousand  dollars  shall  be  pre- 
ferred debenture  stock,  being  obligations  of 
the  company  as  to  dividends  and  capital 
and  entitled  to  cumulative  dividends  at  the 
rate  of  six  per  cent  (6%)  per  annum;  and 
the  remaining  fifty  thousand  dollars  (¥50,000) 
shall  consist  of  common  stock. 

"Fourth.  That  the  number  of  shares  of 
which  the  said  capital  stock  shall  consist  is 
one  thousand  five  hundred  (1,5(X))  of  the  par 
value  of  one  hundred  dollars  ($100)  each,  and 
the  amount  of  capital  with  which  said  cor- 
poration shall  begin  bnainess  is  fifty  thou- 
sand dollars  ($50,000).    •    •    • 

"Sixth.  Its  duration  is  to  be  perpetual. 

•    •    • 

"In  Witness  Whereof,"  «tc. 

The  relator's  certificate  of  preferred  stock, 
so  called,  reads: 

"No.  50.  Shares. 

"S.  Cohn  &  Co. 

"Capital  Stock,  $150,000. 

"Par  Value,  $100  Bach. 

"This  Is  to  certify  that is  the  owner 

of preferred  debenture  shares  of  the 

capital  stock  of  S.  Cohn  &  Co.,  transferable 
only  on  the  books  of  the  company  by  the 
holder  thereof  in  person  or  by  attorneys  on 
surrender  of  this  certificate.  Said  preferred 
debenture  stock  shall  entitle  the  holder  there- 
of to  receive  out  of  the  net  earnings,  and 
the  company  shall  be  bound  to  pay,  a  fixed 
yearly  cumulative  dividend  of  six  per  centum, 
but  no  more,  payable  semiannually,  before 
any  dividend  shall  be  set  apart  or  paid  on 
the  common  stock.  The  holders  of  this  pre- 
ferred stock  shall.  In  case  of  the  liquidation 
or  dissolution  of  the  company,  be  entitled  to 
be  paid  In  full,  both  the  principal  of  their 
preferred  debenture  shares  and  the  accrued 
dividends  charged,  before  any  amount  shall 
be  paid  to  the  holders  of  the  common  stock. 

"Be  it  further  known,  that  for  value  receiv- 
ed the  company  hereby  agrees  to  pay  to  the 
registered  holder  of  this  certificate  the  par 
value  of dollars,  the  face  value  there- 
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of,  In  gold  coin  of  the  United  States  of 
America,  of  the  present  weight  and  fineness, 
or  its  equivalent,  on  the  first  day  of  July, 
one  thousand  nine  hundred  and  twelve.  All 
payments  of  dividends  and  principal  will 
be  made  by  the  company  at  Its  ofllce,  No.  11 
Maiden  Lane,  New  York  City. 

"Be  It  further  known,  that  the  terms  and 
conditions  governing  the  payment  of  this  cer- 
tificate and  the  payment  of  dividends  hereon 
are  endorsed  on  the  back  hereof  and  are 
hereby  expressly  made  a  part  of  this  certifi- 
cate, as  much  so  as  If  they  were  fully  writ- 
ten on  the  face  hereof. 

"In  Witness  Whereof,  the  said  company 
has  caused  Its  corporate  seal  to  be  fixed  here- 
to and  this  certificate  to  be  signed  by  its 
president  and  treasurer." 

The  further  material  facts  are  stated  In  the 
opinion. 

Eugene  O.  Kremer,  for  appellant.  John 
Cunneen,  Atty.  Gen.  (William  H.  Wood,  on 
the  brleO.  for  respondent 

BARTLETT,  J.  (after  stating  the  facts). 
The  Comptroller  assessed  the  franchise  tax 
on  the  alleged  capital  stock  of  the  relator  of 
$150,000  for  the  year  ending  October  81, 
IJK^.  Thereafter  application  was  duly  made 
for  a  rehearing,  which  was  granted,  and  aft- 
er which  the  Comptroller  refused  to  revise 
his  original  assessment.  Thereupon  a  writ 
of  certiorari  was  duly  Issued  to  review  the 
action  of  the  Comptroller,  which  resulted  In 
an  order  of  the  Ai^ellate  Division  afElrming 
the  determination  of  the  Comptroller,  with 
a  modification  as  to  the  rate  of  the  tax,  which 
Is  unimportant  on  this  appeal. 

The  relator  has  Insisted  throughout  these 
proceedings  that  it  was  entitled  to  deduct 
the  sum  qf  $265,000  of  liabilities,  which  In- 
cludes the  $100,000  of  alleged  preferred  stodc. 
It  also  claimed  that  the  greater  part  of  Its 
capital  stock  was  not  employed  within  the 
state  of  New  York. 

As  the  affirmance  by  the  Appellate  Divi- 
sion was  unanimous,  only  a  single  question 
of  law  remains  to  be  examined  on  this  ap- 
peal, to  wit,  was  the  relator  entitled  to  de- 
duct the  sum  of  $100,000,  the  total  amount  of 
its  preferred  stock,  as  a  debt? 

This  record  discloses  a  very  remarkable 
state  of  affairs.  The  relator  includes  its  pre- 
ferred stock  as  capital  In  Its  report  to  the 
Comptroller,  and  its  president,  testifying  in 
the  certiorari  proceeding,  insists  that  this 
amount  represents  an  Indebtedness  and  Is  In 
no  sense  stock.  In  its  report  to  the  Comp- 
troller In  December,  1902,  the  relator  stated 
as  follows:  Number  of  shares  of  stock  is- 
sued, 1,500;  amount  paid  into  the  treasury 
of  the  company  on  each  share,  $100 ;  amount 
of  capital  stock  paid  in  good  will,  $150,000; 
capital  stock  employed  in .  New  York  state, 
all.  The  president  of  the  relator,  testifying 
in  the  certiorari  proceeding,  stated  that  the 
total  stock  Issued  and  outstanding  was  $50,- 
000,  and  that  the  alleged  certificates  of  pre- 


ferred stock  were  not  shares  of  stock.  He 
was  asked  this  question:  "Was  any  part  of 
your  capital  stock  Issued  for  good  will?  A 
None  whatever."  He  also  swore  that  very 
little  of  the  stock  was  employed  In  the  state 
of  New  York.  We  have  quoted  from  this  re- 
port to  the  Comptroller  and  contrasted  it 
with  this  testimony  of  the  president  of  the 
relator,  in  order  to  emphasize  the  anomalous 
situation  existing  in   this  proceeding 

The  legal  question  is  presented  whether 
the  laws  of  the  state  of  New  York  permit  the 
organization  of  a  corporation  In  a  manner 
calculated  to  mislead  the  gen'^ral  public  aii 
to  the  amount  of  Its  capital  stock  and  Its 
total  Indebtedness.  The  stock  corporation 
law  (chapter  564,  p.  1066,  Laws  1890,  §  40. 
as  amended  by  Laws  1892,  p.  1834,  c.  688,  and 
Laws  1901,  p.  961,  c.  354)  provides:  "The 
stock  of  every  stock  corporation  shall  be  rep- 
resented by  certificates  prepared  by  the  di- 
rectors and  signed  by  the  president  or  vice- 
president  and  secretary  or  treasurer  and 
sealed  with  the  seal  of  the  corporation,  and 
shall  be  transferable  In  the  manner  prescrib- 
ed In  this  chapter  and  In  the  by-laws.  No 
share  shall  be  transferable  until  all  pre- 
vious calls  thereon  shall  have  been  fully  paid 
In."  Section  47  reads  in  part  as  follows: 
"Preferred  and  Common  Stock.  Every  do- 
mestic stock  corporation  may  Issue  preferred 
stock  and  common  stock  and  different  classes 
of  preferred  stock,  if  the  certificate  of  In- 
corporation so  provides,  or  by  the  consent  of 
the  holders  of  record  of  two-thirds  of  the 
capital  stock,  given  at  a  meeting  called  for 
that  purpose,  upon  notice  such  as  Is  required 
for  the  annual  meeting  of  the  corporation." 
The  remainder  of  this  section  regulates  the 
proceedings  of  this  meeting  of  stockholders, 
and  also  provides  as  follows:  "And  the  cor- 
poration may,  upon  the  written  request  of 
the  holders  of  any  preferred  stock,  by  a  two- 
thirds  vote  of  its  directors,  exchange  the 
same  for  common  stock,  and  issue  certificates 
for  common  stock  therefor,  upon  such  valua- 
tion as  may  have  been  agreed  upon  In  the 
certificate  of  organization  of  such  corpora- 
tion, or  the  issue  of  such  preferred  stock,  or 
share  for  share,  but  the  total  amount  of  such 
capital  stock  shall  not  be  increased  thereby." 
This  last  quotation  indicates  very  clearly  the 
nature  of  preferred  stock  as  understood  by 
the  Legislature.  It  Is  manifest  that  It  as- 
sumed, as  must  be  the  fact,  that  preferred 
stock  represented  a  contribution  of  capital, 
precisely  the  same  as  common  stock,  differ- 
ing only  as  to  the  preferred  right  of  the  hold- 
er to  share  in  dividends  or  Interest.  The 
business  corporations  law  (chapter  691,  p. 
2042,  Laws  1892)  provides:  "Sec.  3.  Re- 
strictions upon  Commencement  of  Business. 
No  such  coriwratlon  shall  incur  any  debts  un- 
til the  amount  of  capital  specified  in  its 
certificate  of  incorporation,  as  the  amoiini 
of  capital  with  which  it  will  begin  busiiies-'. 
shall  have  been  paid  in  In  money  or  property." 
Section  5  provides  in  part  as  follows:    "Pay- 
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nient  ot  Capital  Stock.  One-halt  of  the  cap- 
ital stock  of  every  such  corporation  shall  be 
paid  in  within  one  year  from  its  incorpora- 
tion, or  the  corporation  shall  be  dissolved, 
and  the  directors,  within  thirty  days  after 
such  payment  shall  make  a  certificate  of  the 
fact  of  such  payment,"  etc.  These  provisions 
of  the  various  statutes  relating  to  the  sto<& 
of  corporations  indicate  very  clearly  that 
the  amount  of  capital  stock  paid  in,  and 
oertUScate  therefor  Issued,  is  Intended  for  the 
information  of  the  general  public  as  to  the 
financial  condition  of  a  corporation,  and  that 
its  shares  necessarily  represented  money  or 
property  contributed  for  the  conduct  of  its 
business.  If  a  corporation  may  organize  with 
a  capital  of  $150,000,  as  alleged  in  Its  an- 
nual report  to  the  Comptroller  and  on  the 
face  of  Its  certificate  of  preferred  stock, 
leading  the  general  public  to  believe  that  the 
total  amount  of  its  certificates  represents 
capital'  contributed  for  the  conduct  of  its 
business,  when  in  fact  two- thirds  of  the 
amount,  instead  of  representing  what  its 
name  indicates,  is  in  fact  a  debt,  pure  and 
simple,  there  is  no  safety  in  dealing  with 
corporations.  The  permission  to  issue  pre- 
ferred stock  is  practically  allowing  the  stock- 
holders to  divide  the  profits  of  the  business 
in  such  manner  as  they  may  see  fit  It  Is  the 
usoal  practice  to  allow  a  certain  dividend  on 
the  preferred  stock,  the  holder  having  no 
right  to  vote;  also  to  defer  pajrment  of 
dividends  on  the  common  stock  until  the 
claims  of  the  preferred  shareholders  are  sat- 
isfied. It  is  assumed,  as  matter  of  course, 
that  the  total  amount  of  stock,  preferred 
and  common,  represents  an  actual  contribu- 
tion of  capital  paid  in,  either  in  money,  or 
In  property  at  a  legal  valuation.  The  cer- 
tificate of  preferred  stock  in  the  case  at  bar 
states  in  its  heading  that  the  capital  stock 
of  the  relator  is  $150,000.  Nevertheless  we 
find  in  the  body  of  the  certificate,  and  in  the 
terms  and  conditions  Indorsed  thereon,  that 
the  holder  of  the  preferred  stock.  In  case  of 
liquidation,  is  to  be  paid  in  full  before  the 
holders  of  common  stock  receive  anything, 
and  the  company  agrees  not  to  create  any 
lien  superior  to  the  lien  of  the  certificate. 
It  Is  also  provided:  "Be  It  further  known, 
that  for  value  received,  the  company  hereby 
agrees  to  pay  to  the  registered  holder  of 
this  certificate  the  par  value  of dol- 
lars, the  face  value  thereof,  in  gold  coin  of 
the  United  States  of  America,  of  the  present 
weight  and  fineness,  or  its  equivalent,  on  the 
first  day  of  July,  one  thousand  nine  hundred 
and  twelve."  This  instrument  is  called  "pre- 
ferred debenture  shares  of  the  capital  stock." 
The  word  "debenture,"  as  defined,  means  "a 
writing  acknowledging  a  debt"  When,  there- 
fore, a  certificate  ia  declared  to  be  a  pre- 
ferred del)enture  share  of  capital  stock,  it 
presents  a  legal  contradiction;  a  debenture 
being  the  acknowledgment  of  a  debt,  and  a 
share  of  stock  representing  a  contribution  of 
capital  to  a  corporate  business  equal  to  the 


amount  of  its  face  value,  either  in  money 
or  in  property. 

We  are  of  opinion  that  if  these  certificates 
are  to  be  deemed  solely  obligations  for  the 
payment  of  money,  and  to  constitute  the  hold- 
ers thereof  creditors  of  the  corporation  on 
an  equality  with  other  creditors,  they  are 
not  stock  certificates,  as  they  represent  no 
contribution  of  capital  as  such.  But  it  is,  to 
say  the  least  very  doubtful  if  such  is  the 
legal  import  of  the  certificates.  In  form  and 
terms,  each  certifies  that  the  holder  thereof 
Is  the  owner  of  a  certain  number  of  preferred 
"debenture  shares  of  the  capital  stock  of 
S.  Cohn  &  Company  *  ••  *  said  preferred 
debenture  stock  shall  entitle  the  holder  there- 
of to  receive  out  of  the  net  earnings"  cer- 
tain specified  payments.  It  may  be  a'rgued. 
In  the  face  of  this  explicit  declaration  that 
the  holder  is  the  owner  of  stock,  and  of  the 
plain  and  clear  proposition  of  law  that  the 
corporation  cannot  be  a  debtor  to  a  stock- 
holder for  the  amount  of  his  contribution  to 
capital  stock,  that  the  promise  to  pay  divi- 
dends and  principal  at  a  specified  time  should 
be  construed  to  be  merely  a  contract  between 
the  stockholders  as  to  the  respective  rights 
of  the  holders  of  different  kinds  of  stock  to 
share  in  the  property  as  between  themselves. 
We  do  not  feel  Inclined  to  decide  this  ques- 
tion in  a  litigation  to  which  none  of  the 
holders  of  preferred  stock  is  a  party,  or  in  a 
condition  to  assert  his  rights.  We  do  hold, 
however,  that,  the  question  of  the  construc- 
tion of  the  instrument  l>elng .  clearly  a  de- 
batable one,  the  relator  should.  In  the 'face 
of  the  declaration  in  the  articles  of  associa- 
tion that  the  money  represented  by  these  cer- 
tificates constitutes  a  part  of  the  capital 
stock  of  the  corporation,  be  estopped  from 
asserting  to  the  contrary  in  a  proceeding  to 
determine  their  liability  to  the  franchise  tax 

The  order  appealed  from  should  be  affirm- 
ed, with  costs. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  and  VANN,  JJ.,  concur.  WER- 
NER, J.,  absent 

Order  affirmed. 

(U  Ind.  App.  163) 

ESPENLAUB  et  al.  v.  ELLIS.     (No.  4,909.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Nov.  29,  1904.) 

MASTER  AND  SERVANT— INJUKIES  TO  SERVANT— 
PACTOBY  ACT  —  PI.EADINO  —  NEOLIOENCE  — 
FAILURE  TO  GUARD  MACHINERY— CONTBIBU- 
TOBT  NEOLIOENCE— EVIDENCE— EXPERT  TES- 
TIMONY. 

1.  In  an  action  for  injuries  to  a  servant  caus- 
ed by  the  master's  negligent  act  in  leaving  a 
saw  unguarded,  contrary  to  the  proviBions  of 
the  factory  act  (Acts  1899,  p.  231,  c.  142; 
Burns'   Ann.   St   1901,   §  70871  et  seq.),   that 

glaintiff  alipned  on  the  floor,  and  thereby  caught 
is  hand  in  the  unguarded  machinery,  did  not 
relieve  defendant  from  liability,  or  render  his 
negligent  act  in  leaving  the  machinery  un- 
guarded any  less  tiie  proximate  cause  of  the  in- 
jury. 
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2.  In  an  action  for  Injuries  to  a  servant,  char- 
ged to  have  been  occasioned  by  the  master's 
failure  to  properly  guard  dangerous  machinery 
as  required  by  the  factory  act  (Acts  1S99,  p. 
231.  c.  142;  Burns'  Ann.  St  1901,  §  7087i  et 
seq.),  it  is  not  necessary  for  plaintiff  to  allege 
that  he  bad  no  knowledge  of  the  unguarded 
condition  of  the  machinery,  or  of  the  danger  he 
encountered,  or  that  he  could  not,  in  the  exer- 
cise of  ordinary  care,  have  had  knowledge  of 
such'  condition. 

3.  In  an  action  for  injuries  to  a  servant  caus- 
ed by  the  master's  failure  to  guard  dangerous 
machinery  as  required  by  the  factory  act  (Acts 
1890  p.  231.  c.  142;  Bums'  Ann.  SL  1901,  i 
70871  et  seq.),  a  charge  that  plaintiff's  right  to 
recover  damages  was  governed  wholly  by  rules 
of  common  layr  relating  to  actions  for  negli- 
gence was  jwoperly  refused,  in  that  the  jury 
might  have  inferred  therefrom  that  the  act  made 
no  change  in  the  right  to  recover  for  personal 
injuries. 

4.  Requests  covered  by  instructions  given 
ma^  be  refused. 

o.  In  an  action  for  injuries  to  a  servant,  a 
charge,  in  the  language  of  section  9  of  the  fac- 
tory a<rt  (Acts  1899,  p.  234,  c.  142:  Burns'  Ann. 
St.  1901,  fi  7087i  et  seq.),  that  all  saws  in  any 
manufacturing  establishment  shall  be  properly 
guarded,  and  that  no  person  shall  remove  any 
safeguard  attached  to  any  sudi  saw  while  the 
same  is  in  use,  unless  for  the  purpose  of  im- 
mediately making  repairs,  and  all  safeguards 
shall  be  promptly  replaced,  is  proper. 

6.  In  an  action  for  injuries  to  a  servant,  the 
modification  of  a  charge  that  plaintiff  was  not 
without  fault,  if  he  might  have  avoided  the  in- 
juries by  the  exercise  of  any  reasonable  care, 
by  adding  thereto  a  statement  that  plaintiff 
could  not  recover  if  he  was  in  any  respect 
guilty  of  a  want  of  that  degree  of  care  which 
could  be  reasonably  expected  of  ordinarily  care- 
ful men,  M'as  not  prejudicial  to  defendant. 

7.  Under  the  factory  act  (Acts  1899,  p.  231, 
c.  142;  Bums'  Ann.  St.  1901,  S  7087i  et  seq.), 
requiring  machinery  to  be  properly  guarded,  a 
master  was  liable  for  injuries  to  a  servant  caus- 
ed by  the  disobedience  by  a  fellow  servant  of 
orders  requiring  him  to  use  a  guard,  where  such 
disobedience  was  known  to  the  superintendent, 
and  the  disobedient  servant  was  nevertheless 
continued  in  the  master's  employ, 

8.  In  an  action  for  injuries  to  a  servant,  an 
expert  witness,  testifying  to  the  practicability 
of  using  a  guard  on  the  machinery,  which,  un- 
guarded, caused  the  accident,  was  properly  pre- 
cluded from  stating  "what  the  judgment  of  com- 
petent workmen  is  as  to  the  practicability  of 
using  a  guard"  over  such  machinery. 

9.  In  an  action  for  injuries  to  a  servant,  sus- 
tained by  slipping  on  the  floor  and  striking  a 
ripsaw  which  was  left  unguarded  in  violation 
of  the  factory  act  (Acts  1899,  p.  281,  c.  142; 
Burns'  Ann.  St.  1901.  i  70871  et  seq.),  evidence 
held  not  to  show  plaintiff  guilty  of  contributory 
negligence,  as  a  matter  of  law. 

Appeal  from  Superior  Court,  Yandei^ 
burgh  County;  iohn  H.  Foster,  Judge. 

Action  by  Morris  Ellis,  a  minor,  against 
Charles  H.  Espenlaub  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

J.  B.  Iglehart,  Edwin  Taylor,  and  James 
M.  Winters,  for  appellants.  O.  V.  Mengles 
and  Frank  Monfort,  for  appellee. 

COMSTOCK,  C.  J.  Tbe  complaint  In  this 
action  charges  that  on  November  19,  1902, 
having  been  employed  three  or  four  weeks 
prior  thereto  to  do  all  kinds  of  general  work 
In  and  about  tbe  planing  mill  of  appellants. 


while  in  tbe  proper  discharge  of  his  duty, 
the  plaintiff  was  directed  by  an  employe  of 
appellants  to  go  to  a  certain  table  in  tbe  mill, 
on  which  a  ripsaw  was  located  and  in  fall 
operation,  and  bring  from  said  table  to  said 
employ^  a  hand  planer  which  was  lying  close 
to  the  ripsaw;  that  he  went  as  directed,  and, 
on  reaching  out  with  his  left  hand  for  tbe 
planer,  he  slipped  on  the  floor  and  lost  his 
balance,  and,  falling,  his  left  hand  struck 
tbe  top  of  the  saw,  and  he  was  thereby  In- 
jured; that  said  saw  was  open,  exposed,  and 
without  guard  and  protection,  contrary  to 
the  provisions  of  the  law  in  Indiana;  that 
the  unguarded  saw  was  dangerous  for  the 
employes  of  the  mill  who  were  required  to 
work  with  or  about  It;  that  It  could  have 
been  guarded  at  small  cost  without  Interfer- 
ing with  the  proper  use  thereof;  and  that 
the  failure  to  guard  the  saw  as  lurovided  by 
law  was  negligence  which  caused  the  Injury 
complained  of.  A  demurrer  for  want  of 
facts  to  the  complaint  was  overruled.  Is- 
sues were  Joined  by  an  answer  in  general 
denial.  A  trial  was  had  the  December  term, 
1902,  of  the  court,  but  the  Jury  failed  to 
agree.  The  case  was  again  tried  at  tbe 
Silarch  term,  1903,  resulting  In  a  verdict  and 
Judgment  for  the  appellee  In  the  sum  of 
$3,000.  At  the  close  of  all  the  evidence,' 
appellants  moved  the  court.  In  writing,  to  in- 
struct the  Jury  to  return  a  verdict  In  their 
favor,  which  motion  was  denied.  The  evi- 
dence being  closed,  appellants  moved  that 
the  Jury  be  permitted  to  Inspect,  in  the 
charge  of  the  sheriff,  the  premises  Involved 
In  the  action.  This  motion  was  denied. 
Appellants'  motion  for  a  new  trial  was  over- 
ruled. 

Appellants  assign  and  rely  upon  as  error 
the  action  of  tbe  court,  first,  in  overruling 
the  demurrer  to  the  complaint;  second.  In 
overruling  the  motion  to  permit  inspection  of 
the  premises:  third,  in  refusing  to  peremp- 
torily instruct  the  Jury  to  return  a  verdict 
for  the  appellants;  fourth.  In  overruling  the 
motion  for  a  new  trial. 
-  It  Is  contended  that  the  proximate  cause 
of  the  Injury  as  stated  In  the  complaint  was 
because  appellee  "slipped  on  the  floor,  which 
caused  him  to  lose  bis  balance  and  fall," 
causing  him  to  strike  the  saw  with  his  left 
hand;  that  for  this  appellants  were  not  lia- 
ble, and  no  facts  are  stated  upon  which  to 
predicate  tbe  proposition  that  the '  slipping 
was  due  to  any  negligence  of  appellants; 
that  therefore  the  complaint  is  insufficient 
The  fact  that  some  other  cause  operates 
with  tbe  negligence  charged  against  defend- 
ants does  not  relieve  the  negligent  party 
from  liability.  The  efficient  cause  is  the 
proximate  cause.  Reld  ▼.  EvansvIIIe,  etc, 
Co.,  10  Ind.  App.  385,  35  N.  B.  703,  63  Am. 
St  Rep.  391;  Louisville,  etc.,  Cb.  y.  Nolan, 
135  Ind  60,  34  N.  E.  710;  Pennsylvania,  etc., 
Co.  v.  Congdon,  134  Ind.  226,  33  N.  E.  795, 
39  Am.  St  Rep.  251;  Enouff  T.  City  of  lo- 
gansport.  20  Ind.  App.  205,  69  N.  B.  347.  84 
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Am.  St  Rep.  292;  Olty  of  Mt  Vernon  t. 
Hoebn,  22  Ind.  App.  286,  68  N.  B.  661.  and 
cases  cited;  Wlndeler  y.  Rush  County  Fair 
Abs'd,  27  Ind.  App.  87,  59  N.  B.  209,  eo  N. 
E.  954;  Alexandria,  etc.,  Co.  v.  Irish,  16 
Ind.  App.  646,  44  N.  B.  680.  The  direct  aver- 
ment is  that  the  Injury  was  caused  by  the 
negligence  of  am)ellants,  and  certainly  np 
tacts  are  stated  Inconsistent  with  the  prop- 
osition that  the  neglect  of  the  spedfle  fit*^ 
utory  duty  charged  was  the  efficient  cause  of 
appellee's  Injury. 

It  Is  further  contended  that  the  complaint- 
Is  bad  because  of  the  failure  to  allege  that 
appellee  had  no  knowledge  of  the  unguarded 
condition  of  the  saw  or  of  the  danger  be  en- 
countered, or  that  he  could  not,  in  the  exer- 
cise of  ordinary  care,  have  bad  knowledge 
of  soch  alleged  condltiou.  The  action  Is 
founded  upon  the  failure  of  appellants  to 
comply  with  the  Acts  of  1899  (page  231,  & 
142,  Bums'  Ann.  St  1901,  {  70871  et  seq.)— 
to  properly  guard  machinery.  Such  aver- 
ment In  an  action  for  Injuries  occasioned  by 
breach  of  a  specific  statutory  duty  to  guard 
dangerous  machinery  la  not.  necessary. 
Montelth  v.  Kokomo,  etc.,  Co.,  169  Ind.  162, 
64  N.  SL  610,  58  L.  R.  A.  944;  Davis  Coal 
Co.  V.  PoUand,  168  Ind.  618,  62  N.  B.  492, 
92  Am.  St  Rep.  319;  Buehiier  Chair  Co.  v. 
Feulner,  28  Ind.  App.  479,  63  N.  B,  239; 
American  Car  &  Foundry  Co.  v.  Clark  (Ind. 
App.)  70  N.  SL  828.  Demurrer  to  the  com- 
plaint was  properly  overruled. 

Ai^ellants,  by  Inatruction  1,  refused  by 
tbe  court  asked  that  the  Jury  be  told  that 
the  statute  of  this  state  commonly  called 
the  "Factory  Act"  did  not  In  express  terms 
give  a  right  of  recovery  for  injuries  received 
under  a  violation  of  the  act  but  that  tbe 
comm<m-law  rule  relating  to  negligence  pre- 
vailed, and  that  contributory  negligence  on 
the  part  of  appellee  would  prevent  a  recov- 
ery. The  refusal  to  give  this  instruction  is 
one  of  tbe  causes  for  a  new  trial.  Tbe  con- 
cluding sentence  of  said  instruction  reads: 
"Such  right  to  recover  damages,  if  any  there 
be,  is  governed  wholly  by  the  rules  of  com- 
mon law  relating  to  actions  to  recover  dam- 
ages for  alleged  negligence."  The  Jury 
might  reasonably  have  Inferred  from  the 
foregoing  sentence  that  the  act  made  no 
change  in  tbe  right  to  recover  for  personal 
injuries.  Such  Inference  would  have  been  an 
erroneous  one. 

Instructions  2  to  17,  refused,  in  effect  stat- 
ed that,  if  appellee  was  guilty  of  negligence 
contributing  to  his  injury,  he  could  not  re- 
cover. These  instructions  were  fully  covered 
by  Instructions  "r"  as  modified,  "a,"  2,  "n," 
"o."  "p."  "r,"  and  "s."  Such  refusals  were 
not  therefore,  error. 

Exception  was  taken  to  Instruction  "f 
given  by  the  court  The  instruction  reads  as 
follows:  "It  is  provided  by  statute  In  this' 
state  that  all  saws  in  any  manufacturing  es- 
tablishment shall  be  properly  guarded,  and 
■no  person  shall  remove  or  make  ineffective 
72N.B.— 34 


any  safeguard  around  or  attached  to  any 
SQcb  saw  while  the  same  is  In  use,  unless 
for  the  purpose  of  Immediately  making  re- 
pairs thereto,  and  all  safeguards  shall  be 
promptly  replaced."  Section  9  of  the  Acts 
of  1899  (page  234,  c.  142)  provides  that  "all 
vats,  pans,  saws,  planers,  cogs,  gearing,  belt- 
ing, shafting,  set  screws,  and  machinery  of 
every  description  therein  shall  be  properly 
guarded."  There  was  no  error  In  giving  said 
Instruction.  Monteith  v.  Kokomo,  etc.,  Co., 
supra;  Buebner  Chair  Co.  v.  Feulner,  suprn. 

The  complaint  Is  made  that  the  court  mod- 
ified Instruction  4  requested  by  appellants. 
Said  instruction,  as  requested,  read  as  fol- 
lows: "In  law,  the  plaintiff,  Morris  Ellis, 
was  not  without  fault.  If  It  appears  from 
the  evidence  that  by  the  exercise  of  any  care 
or  caution  which  was,  under  the  circumstan- 
ces, reasonable,  prabtlcable,  and  available.- 
he  might  have  avoided  the  injuries  charged." 
As  modified  and  given,  the  instruction  reads: 
'The  plaintiff  cannot  recover  In  this  action 
if  he  was  in  any  respect  guilty  of  a  want  of 
that  degree  of  care  and  diligence  which 
could  reasonably  be  expected  of  ordinarily 
careful  and  prudent  men,  and  the  want  of 
such  care  contributed  to  cause  the  injuries 
complained  of.  In  law,  he  was  not  without 
fault  If  It  appears  from  the  evidence  that 
by  tbe  exercise  of  any  care  or  caution  wblcb 
was,  under  the  circumstances,  reasonable, 
practicable,  and  available,  be  might  have 
avoided  tbe  Injuries  charged.  If  the  Jury 
find  from  the  evidence  that  tbe  plaintiff  in 
this  case,  by  looking  and  exercising  reason- 
able care  and  caution,  could  have  avoided 
the  Injuries  which  be  claims  to  have  sus- 
tained, and  if  you  further  find  that  be  did 
not  so  look  and  did  not  so  exercise  reason- 
able care  and  caution  at  the  time  and  place 
mentioned  In  the  complaint  and  by  reason 
thereof  was  Injured,  be  cannot  recover  In 
this  action,  and  your  verdict  should  be  for 
the  defendant."  The  modification  told  the 
Jury  that  plaintiff  could  not  recover  If  he 
was  guilty  of  a  want  of  that  degree,  etc. 
Taking  the  Instruction  as  a  whole,  the  ap- 
pellants could  not  bav«  been  harmed  by  the 
modification. 

Attention  Is  called  by  appellants  to  in- 
struction "k,"  griven  by  the  court  of  its  own 
motion  as  a  modification  of  instruction  24  re- 
quested by  appellants.  By  instruction  "k" 
the  Jury  was  told  that  If  appellants  had 
provided  a  suitable  guard  for  the  saw,  and 
If  the  employe  who  was  using  the  saw  Im- 
mediately before  the  accident  removed  the 
guard  from  the  saw,  and  neither  of  tbe  ap- 
pellants had  notice  of  the  removal  at  the 
time  of  the  accident  then.  In  such  case,  ap- 
pellee could  not  recover.  It  Is  urged  that 
the  modification  Is  of  Importance  In  relation 
to  the  evidence  and  tbe  action  of  the  court 
in  refusing  a  new  trial  and  the  peremptory 
Instruction  ,  requested;  that  the  evidence 
shows  that  a  suitable  guard  bad  been  provid- 
ed; that  the  employe  whose  duty  it  was  to 


Digitized  by 


Ljoogle 


530 


72  N0RTHE3ASTERN  REPORTEB. 


(Ind. 


use  tbe  saw  and  guard  had  removed  it,  and 
that  neither  of  the  appellants  knew  at  tbe 
time  of  the  injury  that  the  guard  had  been 
remoTed;  that  therefore  the  injury  to  appel- 
lee was  occasioned  by  tbe  negligence  of  a 
fellow  servant,  for  which  there  can  be  no 
recovery  against  tbe  master.  Tbe  modifica- 
tion referred  to  Is  not  pointed  out,  but  the 
instruction  as  given  is  not  unfavorable  to 
the  appellants.  Engeibrecht,  who  was  in 
charge  of  the  saw  and  guard,  testified  tliat 
when  the  accident  occurred  he  had  been 
away  "a  half  minute,  getting  some  instruc- 
tions on  some  other  stuff";  that  when  he 
left  the  saw  for  any  length  of  time  he  was 
supposed  to  throw  it  out  of  action,  but,  when 
he  left  the  saw  and  was  to  return  in  a 
minute,  he  was  not  to  throw  it  out  of  action. 
Api)ellant  C.  W.  Johann  testified  that  one 
.  of  bis  orders  was  that  when  an  employe  left 
the  saw  for  four  or  five  minutes  he  was  to 
stop  it,  but  if  be  was  gone  but  a  half  min- 
ute the  order  did  not  apply,  so  that  the  con- 
dition under  wbldi  tbe  saw,  by  order,  was 
to  be  stopped,  did  not  exist  at  tbe  time  of 
the  accident  It  Is  in  evidence  that  a  guard 
had  been  provided  for  the  saw,  and  the  em- 
ploy6  instructed  to  use  it  Engelbrecht  tes- 
tified that  he  could  not  use  it  all  the  time, 
because  of  its  interference  with  his  work, 
and  of  tbe  dangers  connected  with  its  use. 
It  appears,  also,  that  said  Johann  was  su- 
perintendent in  charge  of  the  room  and  ma- 
chine where  appellee  received  his  Injury,  and 
that  be  knew  that  Engelbrecht  generally  dis- 
obeyed his  orders  in  the  use  of  the  guard; 
that  Engelbrecht  was  continued  In  the  em- 
ploy of  appellants.  They  thus  acquiesced  in 
the  violation  of  the  statute,  and  became  re- 
sponsible for  the  injuries  resulting  there- 
from. Appellants  had  a  positive'  duty  to  per- 
form. They  permitted  their  employ^  to  neg- 
lect it  There  was  abundant  evidence  that 
n  ripsaw,  snch  as  caused  appellee's  injury, 
could  have  been  guarded  without  Interfering 
with  tbe  operation  of  the  same. 

R.  A.  Reitz,  a  witness  for  appellants,  was 
asked  tbe  following:  "Q.  What  is  tbe  instru- 
ment I  now  show  you?  A.  That  is  tbe  guard 
we  have  used  on  our  ripsaw  down  there. 
Q.  If  you  know  wliat  the  Judgment  of  com- 
petent workmen  Is  as  to  the  practicability  of 
using  a  guard  over  a  ripsaw,  you  may  state 
what  it  is?"  An  objection  to  this  question 
was  sustained.  The  witness  had  testified  as 
an  expert  and  as  to  his  own  experience  and 
Judgment  of  the  practicability  of  using  a 
guard.  The  question  called  for  his  opinion 
of  tbe  opinion  of  others,  and  the  objection 
was  properly  sustained. 

It  is  earnestly  Insisted  that  appellee  was 
guilty  of  contributory  negligence,  and  that 
therefore  the  peremptory  instruction  request- 
ed should  have  been  given  to  tbe  Jury.  Tbe 
appellee  testified  that  he  was  employed  by  ap- 
pcllants  to  do  anything  he  was*  told  to  do. 
Had  been  working  for  api>ellants  about  three 
weeks   when   he  received  his   Injury.    Mr. 


Johann,  one  of  the  appellants,  was  foreman 
in  the  room  in  which  appellee  worked.  Was 
Injured  on  the  19th  day  of  November,  1902. 
Had  been  helping  Mr.  Mann  at  the  sticker, 
which  was  about  30  feet  from,  tbe  ripsaw 
table,  Just  before  he  received  bis  injnry.  Mr. 
Mann  told  him  to  go  to  the  ripsaw  table 
and  get  the  hand  planer.  Had  seen  tbe  plan- 
er the  day  before  on  tbe  upper  end  of  tbe  rip- 
saw table.  Immediately  after  he  was  to!d 
to  get  the  planer  he  went  down  tbe  main 
gangway  to  the  passageway,  turned  down 
to  the  saw  table,  and  looked  for  it,  and  did 
not  see  it  on  the  table,  and  thought  some- 
body bad  knocked  it  off;  looked  under  the 
table,  and  did  not  see  it:  looked  back  on  the 
table,  and  saw  it  by  the  saw,  between  the 
edge  of  the  table  and  tbe  saw — about  10 
inches  from  the  saw  towards  the  main  gang- 
way. The  main  gangway  ran  north  and 
south,  and  the  passageway  past  the  saw  ran 
east  and  west.  He  put  out  bis  left  hand  to 
get  the  planer,  and  his  foot  slipped,  and  his 
left  hand  struck  the  saw,  which  took  otT  all 
the  fingers  and  tbe  thumb  of  the  left  band. 
There  was  nothing  over  tbe  saw  at  tbe  time 
his  band  came  in  contact  with  it.  The  saw 
projected  above  the  table  about  2%  Inches 
While  working  for  appellants  he  was  around 
where  tbe  saw  was  every  day.  There  was  no 
guard  around  tbe  table  at  any  time.  The 
floor  was  slippery.  When  his  foot  slipped  on 
the  floor  and  his  hand  struck  the  saw,  it  turn- 
ed him  halfway  round.  In  a  stooping  position, 
and  he  caught  the  table  with  bis  right  hand. 
He  did  not  get  the  planer  In  his  hand.  His 
left  hand  was  In  advance  of  the  saw,  when 
his  foot  slipped,  about  12  inches.  Tbe  saw 
was  about  14  or  15  inches  from  the  edge  of 
tbe  table,  and  tbe  planer  was  about  10  to  12 
inches  In  front,  and  a  little  back  of  tbe  saw. 
He  did  not  have  the  planer  in  bis  hand,  did 
not  pick  it  up  and  drag  it  along  the  table, 
did  not  drop  It  on  tbe  floor,  and  did  not  stoop 
to  pick  it  up.  He  frequently  worked  around 
the  saw,  helping  Mr.  Engelbrecht  and  saw 
the  saw  In  operation.  It  was  In  operation  er- 
ery  day.  He  had  gone  past  the  saw  about  3 
feet  before  he  saw  the  planer.  Tbe  saw  was 
between  him  and  the  planer  when  he  first 
saw  the  planer.  In  looking  for  tbe  planer, 
bis  eyes  were  directed  toward  the  saw,  or 
tbe  other  end  of  tbe  table,  because  he  bad 
seen  it  there  the  day  before.  After  going 
past  tbe  saw  he  looked  under  the  table,  think- 
ing the  planer  might  have  been  knocked  off. 
and,  not  finding  It,  he  turned  around  and  look- 
ed back  over  the  table,  and  saw  tbe  planer  near 
the  saw,  and  thatwas  the  first  time  he  had  seen 
tbe  planer  that  day.  When  he  turnedround  his 
left  side  was  next  to  the  ripsaw.  He  then 
walked  up  the  passageway  until  he  came  op- 
posite the  saw.  When  he  was  told  to  get  the 
planer  he  was  told  that  it  was  on  the  rip- 
saw table,  but  it  was  not  pointed  out  to  binu 
The  planer  was  6  or  7  Inches  long.  There 
is  some  conflict  in  the  testimony  as  to  tbe 
attitude  anil  movement  of  appellee  imme- 
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dlately  after  the  aeddintoccarred.  Appetlee 
alone  saw  and  testlfled  to  tbe  accident  Up- 
on bis  testimony  the  court  would  not  hav* 
been  justified  in  giving  the  peremptoiy  in- 
struction requested. 

The  point  is  made  by  appellee  that  the  rec- 
ord is  incomplete  because  it  does  not  contain 
all  the  evidence,  and  that  ttierefore  questlODs 
raised  by  the  motion  tat  *  new  trial  cannot 
be  considered. 

It  appears  from  the  record  that  appellants 
violated  the  provisions  of  the  statute  requir- 
ing the  guarding  of  machinery,  and  that 
neglect  of  that  duty  caused  appellee's  Injury. 
Whether  appellee  was  guilty  of  negligence 
contributing  to  his  injury  was  properly  sub- 
mitted to  thajnry  under  instructions  whicb 
fairly  presented  tbe  questions  at  issue. 

We  have  considered  the  questions  discuss- 
ed, and  find  no  error  for  which  the  judgment 
should  be  reversed.    Judgment  affirmed. 


cm  OF  VINCENNES  ▼.  8PEES.    (No, 
4,712.)  1 

(Appellate  Court  of  Indiana,  Division  No.  9L 
Nov.  29,  1004.) 

miRICIPAI.  OOBPOBATIONS— DBFKOnVE  STBGKTB 
— ^LIABUJTT  TO  PBDESTBIAN— DEFECTS  NEAB 
BIDBWAI,K— ERCCTIOn  OF  BABBIERS— MEASUBI 
or  CASE  B^QUIRBIX— PLEADIMO— DBUUBBERS— 
TBIAIr-SPEClAI,  INTEBR0OAT0BIE8— BFI<~ECT  — 
BIU:.S  or  KXOIFTIONS— IHCOBPOBATIOII  OF 
SVIDENCE. 

1.  Where  there  was  a  motion  asking  that  the 
eomplaint  be  made  more  specific,  and  the  rec- 
ord showed  that  tbe  motion  was  acted  upon 
and  an  amended  complaint  filed,  but  failed  to 
show  that  any  motion  to  make  the  amended 
complaint  more  si>eciSc  wa.s  ever  filed,  the  mo- 
tion addressed  to  the  original  eomplaint  pre- 
sented no  question  for  review. 

2.  A  demurrer  filed  after  the  filing  of  an 
amended  complaint  is  sufficient  as  a  demurrer  to 
the  amended  complaint,  though  it  purports  to 
be  addressed  to  the  original  complaint, 

8.  A  demurrer  on  the  ground  that  the  com- 
plaint do*s  not  state  facts  sufficient  to  con'^ti- 
tote  a  "good"  cause  of  action,  thus  following 
the  language  of  the  statute  except  for  the  in- 
sertion of  the  word  "good,"  is  a  sufficient  de- 
murrer, and  that  word  will  be  treated  as  BUJr> 
plusaee. 

4.  In  an  action  against  a  city  for  injuries  to 
a  pedestrian,  an  allegation- that  defendant  per- 
mitted a  large  stone  to  remain  "along  the  side- 
walk at  the  edge  thereof"  is  not  the  equivalent 
of  an  allegation  that  the  stone  was  in  or  upon 
the  sidewalk,  and  tlie  complaint  can  be  upheld, 
as  stating  a  cause  of  action,  only  on  the  theory 
that  the  stone  was  sach  a  dangerous  obstniction, 
and  so  near  the  sidewalk,  that  it  was  the  duty 
of  the  city  to  erect  a  suitable  barrier. 

5.  The  lighting  of  streets  of  a  city  is  a  gov- 
ernmental function,  for  the  failure  to  perform 
which  the  city  is  not  liable  to  an  injured  pe- 
destrian. 

6.  Cities  are  not  insurers  of  the  safety  of 
their  streets  and  alleys,  but  are  required  only  to 
make  thera  reasonably  snfe,  and  to  kerp  tliem  in 
a  reasonably  safe  condition  for  persons  travel- 
ing in  the  usual  modes  by  day  and  by  night, 
and  exercising  ordinary  care. 

VS.  See  Manidpal  Corporatlona,  ToL  86,  Cant  Die. 
*  Superseded  by  opinion,  74  N.  B.  277, 


7.  While,.  ordinarlTy,   fences  er  barriers  are 

not  required  along  hlghwa}-s  to  prevent  trav- 
elers from  straying  out  of  their  limits,  yet  where, 
there  are  excavations  or  other  dangerous  defects 
or  obstructions  close  to  the  way  the  city  is  re- 
quired to  take  proper  precautions  to  warn  trav- 
elers of  the  danger,  and  is  guilty  of  negligence 
if  it  fails  to  do  so. 

8.  It  Is  the  duty  of  a  mnnidpaUtj  to  remove 
or  guard  against  an  obstruction  to  the  public 
highway,  where  It  has  been  placed  there  by  a 
third  person,  as  much  as  if  it  had  been  placed 
there  by  Itself. 

9.  A  large  stone,  unguarded,  placed  at  the 
edge  of  a  sidewalk,  whicb,  to  the  knowledge  of 
the  city,  has  been  there  for  a  long  time,  unpro- 
tected by  guards  or  warnings,  Is  a  defect  for 
which  the  city  is  liable  to  a  t>6destrian  who, 

gassing  along  the  sidewalk   in   the   dark,   and 
I  the  exercise  of  ordinary  care  and  prudence,  is 
injured  by  running  against  the  same. 

10.  In  an  action  against  a  city  for  injuries  to 
a  pedestrian,  an  answer  to  an  interrogatory, 
stating  that,  if  plaintiff  had  been  attentive,  she 
would  have  known  that  she  was  off  the  side- 
walk, when  taken  in  connection  with  another 
answer  to  the  effect  that  plaintiff  could  have 
fallen  over  the  defect  without  first  having  walk- 
ed off  the  sidewalk,  together  with  the  fact  that 
the  interrogatory  assumed  what  waa  not  es- 
tablished by  answer  to  any  other  interrogatory, 
viz.,  that  plaintiff  was  entirely  off  tbe  sidewalk, 
did  not  establish  contributory  negligence  in  the 
face  of  a  general  verdict  for  plaintiff. 

11.  Under  Acts  1803,  p.  338.  c.  193,  i  7,  pro- 
viding that,  if  an  original  bill  of  exceptions  is 
incorporated  into  the  transcript,  it  shall  be 
considered  as  a  part  of  the  transcript,  the  same 
as  if  copied  therein  by  the  clerk,  whether  the 
original  bill  or  copy  be  specified  in  the  prtecipe 
or  otherwise  directed  to  be  incorporated  mto  the 
ta-anscript,  an  original  bill  of  exceptions,  shown 
by  the  record  to  have  been  incorporated  in  the 
transcript,  upon  request  of  defendant,  brings  the 
evidence  into  the  record. 

Appeal  from  Circuit  Court,  Gibson  County; 
O.  M,  Welbom,  Judge, 

Action  by  Julia  M.  Spees  against  the  city 
of  Vincennes.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

John  Wilhelm,  h.  C.  Embree,  and  Lutber 
Benson,  for  appellant  W.  A.  Cullop,  G.  W. 
Shaw,  W,  E.  fitUwell,  and  Henry  Kister,  for 
appellee. 

WILEJ,  J.  This  action  originated  In  the 
Knox  circnlt  court,  and  was  venued  to  tbe 
court  below,  where  it  was  tried.  Appellee 
was  plaintiff,  and  sued  appellant  to  recover 
damages  alleged  to  have  resulted  from  it> 
negligence.  Tbe  amended  complaint  is  in  a 
single  paragraph,  to  which  a  demurrer  for 
want  of  facts  was  addressed  and  overruled. 
Appellant's  motion  to  require  appellee  to 
make  her  complaint  more  specific  was  also 
overruled.  Trial  by  jury,  resulting  in  a  ver- 
dict in  favor  of  appellee.  Appellant* a  mo- 
tion for  a  new  trial  was  overruled,  and 
Judgment  pronounced  upon  the  verdict  The 
several  rulings  referred  to  are  assigned  as 
errors. 

In  her  amended  complaint  tbe  appellee 
avers  that  on  the  9th  day  of  October,  1S99, 
while  passing  along  Seventh  street  near 
Barnett  street,  in  the  city  of  Vincennes,  she 
waa  Injured  as  follows:  "That  the  defend- 
ant on  said  date^  and  for  a  long  time  prior 
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thereto,  carelessly  and  negligently  permit- 
ted and  suffered  a  large  stgne,  unguarded  and 
unprotected,  to  remain  along  the  sidewalk 
at  the  edge  thereof  on  said  Seventh  street, 
near  Bamett  street,  and  that  the  same  was 
suffered  and  permitted  to  so  remain  there 
by  the  defendant  without  any  gniards,  danger 
lights,  or  any  other  means  of  notifying  x>er- 
sons  of  Its  presence  who  were  passing  along 
said  street  in  the  nighttime.  That  said  plain- 
tiff on  said  date,  and  In  the  nighttime,  when 
it  was  very  dark,  was  passing  along  the 
sidewalk  on  said  Seventh  street  in  a  careful 
and  prudent  manner,  while  the  night  was 
very  dark;  and  while  so  passing  along  she 
was  unable  to  see  or  discover  the  said  ob- 
struction aforesaid  on  account  of  the  want  of 
guard  lights  on  said  street,  and  danger  lights 
to  warn  passengers  thereon  and  persons  us- 
ing sold  street,  of  the  presence  of  said  ob- 
struction. Plaintiff  says  while  she  was  pass- 
ing along  said  street  In  a  careful  and  pru- 
dent manner,  without  any  negligence  on  her 
part,  she  ran  against  said  obstruction,  and 
was  violently  thrown  to  the  ground,  so  that 
she  was  maimed,  bruised,  wounded,  and  lac- 
erated, and  suffered  great  pain  of  body  and 
mind;  that  she  ran  against  the  same  be- 
cause of  the  defendant's  negligence  afore- 
said in  not  having  said  street  lighted,  not 
having  danger  signals  to  show  where  said 
obstruction  was,  and  not  having  the  same 
guarded  so  that  persons  using  the  sidewalk 
could  avoid  a  collision  with  said  obstruction; 
that  the  same  was  permitted,  on  account  of 
the  negligence  of  the  defendant,  to  remain 
at  the  edge  of  the  said  sidewalk,  so  that 
persons  using  the  same  in  the  nighttime,  as 
was  the  plaintiff  on  this  occasion,  were  like- 
ly to  run  against  the  same,  and  be  injured 
on  account  thereof;  and  that  the  plaintiff  so 
sustained  her  injury  all  on  account  of  the 
negligence  of  the  defendant,  and  without 
any  fault  or  negligence  on  her  par^"  It  is 
further  charged  In  the  complaint  that  by  vir- 
tue' of  an  ordinance  of  sifld  city  appellant 
should  have  had  said  street  lighfed  by  lights 
which  were  provided  for  said  purpose;  but 
that  on  the.  occasion  of  her  accident  the 
same  were  not  lighted,  and  that  appellant 
had  no  danger  signal  placed  at  said  stone, 
or  guard  of  any  kind,  to  warn  persons  of  the 
presence  of  the  same  and  to  avoid  collision 
with  It  The  complaint  then  describes  mi- 
nutely the  injuries  sustained  by  appellee,  and 
concludes  ns  follows:  "That  all  of  said  in- 
juries Were  Inflicted  on  account  of  the  negli- 
gence of  the  defendant  aforesaid,  which  said 
defendant  bad  permitted  and  suffered  said 
stone  to  remain  at  the  edge  of  its  sidewalk, 
and  so  near  thereto  that  persons  were  likely 
to  collide  with  the  same,  who  were  using 
said  sidewalk,  and  that  the  defendant  was 
well  sware  of  its  maintenance,  or  could  have 
been  by  the  exercise  of  diligence  on  its  part; 
but  that  the  plaintiff  had  no  knowledge 
whatever  of  its  presence  or  existence,  and 
was  unaware  of  its  being  so  situated,  and 


bad  DO  knowledge  of  Its  existence  whatever." 
The  first  question  discussed  by  counsel  U 
presented  by  the  action  of  the  court  in  over- 
ruling kppellant's  motion  to  make  the  com- 
platut  more  specific.  The  motion  and  the 
rulitag  thereon  are  brought  Into  the  record  by 
>a  bill  of  exceptions.  The  case  was  tried 
upon  the  Issue  Joined  by  the  answer  to  the 
amended  complaint,  and  the  record  does  not 
show  that  any  motion  to  make  the  amended 
complaint  more  specific  was  ever  filed.  There 
Is  a  motion  In  the  record,  addressed  to  the 
complaint,  asking  that  it  be  made  more 
specific,  which  motion  was  filed  on  May  14, 
1900.  On  May  17th  following,  the  record 
shows  that  the  motion  was  sustained  in  part 
and  overruled  in  part,  and  that  thereupon, 
on  the  same  date,  the  appellee  filed  her 
amended  complaint  So  far  as  the  record 
shows,  DO  motion  to  make  the  amended 
complaint  more  specific  was  ever  flied,  and 
therefore  the  motion  that  is  Id  the  record 
does  not  present  any  question  for  decision. 
On  the  21st  of  May,  1900,  the  appellant  ad- 
dressed a  demurrer  to  the  amended  com- 
plaint upon  two  grounds:  (1)  That  there 
was  a  defect  of  parties  defendant  in  that 
the  Clthsens'  Light  Company  of  VIncennes 
was  a  necessary  party,  and  should  have  been 
Joined;  (2)  that  "the  complaint  does  not 
state  facts  sufflcient  to  constitute  a  good 
cause  of  action."  This  demurrer  was  over- 
ruled. There  is  no  merit  in  the  first  ground 
of  demurrer,  for  there  is  no  showing  of  any 
character  that  the  Citizens'  Light  Company 
was  a  necessary  party.  It  is  urged  on  be- 
half of  counsel  for  appellee  that  the  second 
ground  of  demurrer  is  not  well  taken,  and 
does  not  present  any  question  for  review,  be- 
cause It  is  not  in  harmony  with  the  provision 
of  the  statute.  They  urge  that  the  averment 
that  "the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  good  cause  of  action" 
is  not  equivalent  to  the  averment  that  it 
"does  not  state  sufficient  facts  to  constitute 
a  cause  of  actloD."  Technically,  so  far  as 
the  demurrer  itself  is  concerned,  it  does  not 
show  upon  its  face  that  it  was  addressed  to 
the  amended  complaint  but  as  It  was  filed 
subsequently  to  the  filing  of  the  amended 
complaint,  we  think  it  Is  sufficient.  The  ob- 
jection urged  to  the  form  of  the  demurrer 
is  highly  technical,  and  not  well  taken.  If 
a  demurrer  uses  language  equivalent  to  that 
of  the  statute.  It  is  sufficient  Leach  v. 
Adams,  21  Ind.  App.  547,  52  N.  B.  813;  Ro^s 
V.  Menefee,  125  Ind.  432,  25  N.  E.  545.  Here 
the  demurrer  Is  within  the  rule  stated.  The 
exact  language  of  the  statute  is  employed, 
and  the  word  "good,'"  as  used,  will  not  de- 
stroy the  force  of  the  pleading,  but  'will  be 
treated  as  surplusage. 

Under  the  averments  of  the  complaint  It 
cannot  be  said  that  the  stone  described  was 
in  or  upon  the  sidewalk,  and  hence  in  that 
sense  was  not  an  obstruction.  The  words 
"along"  and  "edge,"  referring  to  the  side- 
walk, are  relative  terms,  and  do  not  «^tb 


Digitized  by 


Google 


Ind.) 


crrr.  of  vinobnnes  v.  speeb. 


S33 


any  deflnlteness,  describe  the  Itxtetlta  of  tbd 
stone.  The  words  used,  and  the  connectloik 
in  which  they  are  used,  will  not  beaf  thi 
construction  that  they  convey  the  thought 
that  the  stone  was  in  or  apon  ttie  sidetralk. 
Of  this  we  are  clear.  If  th^  tomplaint  is 
sufficient  to  withstand  th^  detnttrrer,  it  muM 
be  upon  the  ground  that  the  stone  wai  such 
a  dangerous  DbstructlDn,  a^d  In  sisch  <dbe« 
proximity  to  the  sidewalk,  that  It  was  the 
duty  of  the  dty,  in  the  exerclS«  Ht  reasonable 
care,  and  for  the  protection  bf  travelers,  to 
erect  a  suitable  barrier,  so  that  Its  dan- 
gers might  be  avoided.  Negligence  cannot 
be  imputed  to  a  dty  tor  fdllure  to  light  Its 
streets,  for  that  Is  a  governmental  function, 
and  for  such  failure  it  is  not  liable.  Olty  of 
VIncennes  v.  ThWs,  28  Ind.  App.  B23,  63  N. 
B.  S15,  and .  authorities  there  cited.  Cities 
are  not  Insurers  of  the  safety  of  their  streets 
and  alleys.  They  have  performed  the  toll 
measure  of  thelif  rgqdired  duty  In  this  re- 
gard when  they  have  made  them  reasonably 
safe,  and  kept  them  In  a  reasonably  safe 
condition  for  persons  traveling  In  the  usual 
modes  by  day  and  by  night,  and  while  such 
travelers  are  exercising  otdinary  card.  BI- 
llott  Roads  and  Streets,  i  61S;  Olty  of  In- 
dianapolis V.  Oook,  99  Ind.  10;  Town  of 
Knlghtstown  v.  Musgrove,  116  Ind.  121,  l8 
N.  E.  452,  9  Am.  St.  Rep.  827;  Gosport  T. 
Bvans,  112  Ind.  133,  13  N.  E.  260,  2  Am.  St 
Rep.  164.  This  duty  extends  not  only  to 
the  traveled  way  of  streets  and  alleys,  but 
to  adjacent  conditions.  Ordinarily,  fences  or 
barriers  are  not  required  afong  highways  to 
prevent  travelers  from  straying  out  of  their 
limits;  but  If  there  are  excavations  or  other 
dangerous  defects  or  obstructions  close  to 
the  way  the  dty  or  local  authorities  are  re- 
quired to  erect  barriers  or  take  other  propet 
precautions  to  warn  traVelers  of  the  danger. 
Elliott.  Roads  and  Streets,  $  618;  Woods  v. 
Groten,  111  Mass.  357;  Balpin  v.  City  of 
Kansas,  76  Mo.  335;  City  of  Delphi  v.  Low- 
ery,  74  Ind.  520,  39  Am.  Hep,  98;  City  of 
Portland  v.  Taylor,  125  Ind.  522,  25  N.  K. 
459;  Hlggins  v.  City  of  Boston,  148  Mass. 
4S4.  20  N.  E.  106.  Another  rule,  which  seems 
to  be  well  fortified  by  the  authorities.  Is  that 
wherever  railings  or  barriers  are  necessary 
for  the  safety  of  travelers  it  is  negligence  in 
the  municipality  in  falling  to  construct  afid 
maintain  them.  Elliott,  Roads  and  Streets, 
§  G18;  Orme  v.  Richmond,  79  Va.  86;  Olson 
V.  Chippewa  Falls,  71  Wis.  658,  87  N.  W.  676; 
Borough  of  Pittston  v.  Hart,  89  Pa.  389. 
The  rules  above  stated  are  applicable  wheth- 
er the  dty  caused  the  obstruction  or  wheth- 
er it  was  caused  by  a  third  person.  It  is  as 
much  the  duty  of  the  municipality  to  cause 
the  removal  of  an  obstruction  to  the  public 
highway,  or  to  guard  against  it  where  it  has 
been  placed  there  by  a  third  person,  as  it  Is 
if  placed  there  by  itself.  If  the  obstruction 
is  at  the  margin  of  the  traveled  way,  it  must 
not  be  such  as  to  be  either  a  trap  or  a 
snare.    Thus  it  has  been  held  that  a  hitch- 


ing post  near  tii«  traveleil  W4y  was  an  ob- 
struction for  which  th6  dt^  was  Uable 
(Arey  v.  City  of  Newton,  148  Mass.  698,  20 
N;  E.  327,  12  Am.  St.  R^.  004);  als6  a  wall 
too  low  for  a  barrier  (Hinckley  r.  Somerset 
146  Mass.  826;  14  N.  El  166);  also  a  post  at 
the  comer  to  protect  a  shade  tree  <Oity  of 
Wellington  v.  Oregson,  31  Kan.  99,  1  Pac. 
263,  47  Am.  Rep.  482).  In  the  case  of  Davis 
▼.  BlU,  41  N.  H.  329,  the  court  S&id:  "It 
teems  entirely  clear  Upon  the  authorities 
that  the  want  of  a  sufficient  railing,  bar- 
rier, and  protection  to  prevent  travelers 
passing  upon  a  highway  from  running  into 
some  dangrerous  excavations  or  pond,  or 
against  a  wall,  stones,  or  other  dangerous 
otntmctlon,  without  the  limits  of  the  road, 
or  In  the  general  direction  of  the  travel 
thereon,  may  properly  be  alleged  as  a  de- 
fect In  the  highway  itself."  In  the  case  of 
HIgert  V.  City  of  Oreencastle,  43  Ind.  574^  at 
page  697,  the  Supreme  Court  quote  approv- 
ingly the  paragraph  Just  quoted  from  Davis 
V.  Hill,  supra.  See,  also,  Wllley  v.  Ports- 
month,  35  N.  H.  803;  Coggswell  r.  Lexing- 
ton, 4  Oush.  907;  Hayden  v.  Attleborough,  7 
Qray,  338;  .Tones  v.  Waltham,  4  Cusb.  299, 
50  Am.  Deo.  783;  Palmer  v.  Andover,  2  Cush. 
OOOv  In  the  case  of  Bunch  v.  Edenton,  90  N. 
C.  431,  It  was  said:  "The  side  of  the  street 
is  a  material  part  6t  it,  and  must  be  kept 
free  from  danger,  however  the  same  may 
arl86,  as  well  as  other  portions  of  the  street. 
Pits  and  other  dangerouli  places  Immediate- 
ly adjoining  it  and  near  to  it  make  It  per- 
ilous, and  such  places  are  nuisances.  When 
these  are  permitted  to  exist,  and  the  streets 
are  not  properly  protected  against  them,  ,the 
Iktter  are  iiot  In  reasonable  Repair."  In  the 
case  of  the  City  of  Aurora  v.  Colshire,  65 
ind.  486,  the  city  was  held  liable  for  in 
Injury  resulting  to  the  appellee  by  falling 
oVer  a  wall  erected  on  pMtate  property.  In 
that  case  the  city  was  held  liable  for  Its  fail- 
are  In  not  having  guarded  the  dangerous 
condition  by  a  railing.  In  the  case  of  the 
Olty  of  Delphi  v.  Lowery,  supra.  It  was  held 
that  where  there  is  a  dangerous  idace  In  or 
near  the  usual  traveled  part  of  the  street  of 
the  city,  the  municipal  authorities  must  use 
ordinary  care  to  plrotert  persons  Who  make 
lawful  use  of  such  stre<^t  In  a  reasonably 
prudent  manner  from  injury;  and  such  duty 
is  not  fully  discharged  by  making  the  trav- 
eled part  of  the  street  safe,  but  such  meas- 
ures as  ordinary  prudence  requires  must  be 
taken  to  prevent  persons  using  ordinary  care 
from  falling  into  dangerous  places  along  the 
sides,  or  in  dose  proximity  thereto.  In  the 
case  of  Drew  v.  Town  of  Sutton,  65  Vt  686, 
46  Am.  Rep.  644,  the  court  said:  "If  a  rail- 
ing Is  lacking  where  one  is  necessary  to  the 
safety  of  travelers,  the  traveled  way  Itself 
Is  thereby  rendered  unsafe  and  out  of  repair. 
And  it  makes  no  difference  whether  this 
necessity  fDr  a  railing  is  created  by  the 
condition  of  things  within  the  limits  of  the 
way  or  without  the  limits,  but  in  dangrerous 
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proximity  to  the  wnj.  In  either  case  the 
questloB  la,  does  the  safety  of  the  traveler 
require  a  railing?  Is  the  road  reasonably 
safe  and  sufficient  without  any?"  There  are 
many  other  cases  that  might  be  dted  which 
are  In  line  with  those  to  which  we  have  re- 
ferred, but  we  do  not  deem  It  necessary  to 
do  so.  The  complaint  describes  the  obstruc- 
tion over  which  appellee  fell  as  a  "large 
stone":  that  it  was  unguarded  and  unpro- 
tected; that  It  was  "along  the  sidewalk  at 
the  edge  thereor*;  that  she  was  passing 
along  the  sidewalk,  using  ordinary  care  and 
prudence;  that  it  was  dark,  and  she  could 
not  see;  that  she  did  not  know  the  stone  was 
there;  that  appellant  had  suffered  It  to  re- 
main there  for  a  "long  time  prior"  to  the  ac- 
cident; that  appellant  knew  of  its  main- 
tenanor  or  could  have  known  of  It  by  the  ex- 
ercise of  diligence;  and  that,  by  reason  of 
said  obstruction  and  want  of  guards  or  warn- 
ings, she  was  injured.  Under  the  authorities 
cited,  the  complaint  states  a  cause  of  action, 
and  the  demnrrer  was  properly  overruled. 

With  their  general  verdict  the  Jury  found 
specially  by  answering  Interrogatories  sub- 
mitted to  them.  Counsel  for  appellant  urge 
that  their  motion  for  Judgment  on  the  an- 
swers to  the  Interrogatories  notwithstanding 
the  general  verdict  should  have  been  sus- 
tained upon  the  theory  that  they  show  that 
appellee  was  guilty  of  contributory  negli- 
gence. The  answers  show  that  the  stone 
over  which  appellee  fell  was  placed  at  the 
comer  of  Bamett  and  Seventh  streets  by  the 
son  of  the  person  owning  the  abutting  lot 
to  mark  the  corner  of  the  lot;  that  it  was 
not  "wholly  within  the  boundaries  of  private 
property";,  that  grass  had  grown  up  abont 
the  stone;  that  the  ground  In  the  adjacent 
lot,  at  and  around  the  place  where  the  stone 
was  located,  was  not  sufficiently  higher  than 
the  sidewalk  next  to  It  to  be  noticeable  to 
one  stepping  from  the  sidewalk  upon  it;  the 
sidewalk  upon  which  appellee  was  walking 
was  graveled  and  leveled.  The  f(rfIowlng  In- 
terrogatories and  answers  we  quote  in  full: 
"(10)  If  the  plaintiff  had  been  attentive, 
would  she  have  known,  by  the  difference  in 
elevation  between  the  sidewalk  and  the 
ground  in  the  lot,  at  and  around  the  stone 
in  question,  that  she  was  off  the  walk?  Ans. 
Tes.  (11)  Could  plaintiff  have  struck  her 
left  foot  against  the  stone  in  question,  and 
fallen  over  the  same,  without  first  having 
walked  off  of  the  sidewalk  upon  the  adjacent 
lot?  Ans.  Yes."  There  are  a  number  of 
other  facts  disclosed,  but,  as  they  do  not 
bear  upon  appellee's  conduct.  It  Is  unneces- 
sary to  set  them  out  There  Is  but  one  in- 
terrogatory and  answer  that  touches  upon 
the  question  of  appellee's  contributory  negli- 
gence, and  that  Is  the  tenth,  and,  when  an- 
alyzed and  considered  In  connection  with  the 
eleventh,  we  do  not  think  they  establish 
such  negligence  In  the  face  of  the  general 
verdict.  The  tenth  Interrogatory  assumes  a 
fact  that  was  not  established  by  an  answer 


to  any  other  Interrogatory,  and  that  Is  that 
*t  the  time  of  ai^ellee's  injury  she  was  en- 
tirely off  the  sidewalk.  The  answer  to  the 
interrogatory  immediately  following  dlscIoBes 
the  fact  that  she  could  have  struck  her  left 
foot  against  the  stone  and  fallen  witboat 
first  having  walked  off  the  sidewalk  on  the 
lot  We  do  not  think  the  answers  U>  in- 
teiTogatocles  establish  contributory  negli- 
gence on  the  part  of  appdlee. 

Counsel  for  appellee  take  the  position  that 
the  questions  presented  by  the  motion  for 
a  new  trial  cannot  be  considered,  for  they 
depend  upon  the  evidence,  and  tliat  the  evi- 
dence is  not  In  the  record,  "for  the  reason 
that  the  original  bill  of  exceptions  is  de- 
pendent upon  a  pnecipe,  and  no  itnecipe  Is 
certified  with  the  transcript"  Section  7  ot 
the  act  approved  March  9,  1903  (Acts  1903,  pi 
338,  c.  193),  provides  that  "in  case  an  orig- 
inal bill  of  exceptions  shall  be  incorporated 
into  the  transcript  •  •  •  on  appeal,  •  •  • 
such  original  bill  of  exceptions  shall  in  an; 
case  constitute  and  be  considered  as  a  part 
of  such  transcript,  the  same  as  If  copied 
therein  by  the  clerk,  whether  such  original 
bill  or  a  copy  thereof  be  specified  in  the 
prtedpe^  or  otherwise  directed  to  be  lnco^ 
porated  Into  awAi  transcript"  The  record 
shows  that  the  original  bill  of  ezcepUoni 
was  incorporated  in  the  transcript  "upon  re- 
quest of  defendant"  This  Is  sufficient  and 
brings  the  evidence  Into  the  record. 

Objection  Is  made  to  certain  of  the  Instroc- 
tions  given,  and  counsel  have  discussed  them 
at  some  length.  Considering  the  instmctioDS 
as  a  whole,  we  have  reached  the  conclusion 
that  they  fairly  and  correctly  state  the  law  ap- 
plicable to  the  facts  disclosed  by  the  evidence. 
Upon  any  material  fact  the  evidence  fully 
supports  the  verdict 

Judgment  affirmed. 


07  iDd.  App.  171) 

GLOW  et  oL  T.  BROWN  et  oL    (No.  5,208.)* 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Not.  29,  1904.) 

nATTDlTLaNT  CONVETARCES — UXATIORSHTP  01 
PABTIES— IRDEBTEDKISS  TO  WmC  AHD  CRIL- 
DBEN— POSTNUPTIAL  AOBEEVEMT — VACATIOH 
—  OOIfSIDEKAnON  —  PBIFERENCE  —  DEEDS  — 
MORTOAOES— PLEADIHO — ISSUES. 

1.  Where,  In  an  action  to  set  aside  a  deed  to 
a  daughter  as  fraudulent,  the  daughter  answer- 
ed by  general  denial,  and  by  a  separate  para- 
graph alleged  that  the  deed  was  executed  to  le- 
cure  a  debt  owing  to  her  b;  her  father,  and  for 
no  Other  purpose,  as  against  complainanta,  it 
was  not  outside  the  issues  for  the  court  to 
find  that  the  conveyance  was  ••^"'■uted  to  aecnn 
a  valid  debt,  and  was  a  prior  f'--'.  though  such 
answer  contained  no  prayer  tvt  tbe  foreclosure 
of  such  Uen.  > 

2.  Where  a  father  executed  a  deed  of  certain 
land  to  his  daughter  as  secority  for  a  bona  fide 
pre-existing  debt,  such  conveyance  was  not 
fraudulent  as  a^inst  the  father's  creditors,  and 
constituted  a  prior  lien  on  the  land. 

3.  An  irrevocable  marriage  union  cannot  form 
a  valuable  consideration  for  a  post-nuptial  nt- 
tlement  or  conveyance. 


•Reheulog  denleit  March  10.  IMS. 


Digitized  by 


Google 


Ind.) 


CLOW  V.  BROWN. 


535 


4.  Where  an  antenuptial  contract  between 
liasband  and  wife  provided  that  the  parties  mu- 
tually agreed  to  renounce  any  and  all  rights  of 
inheritance  which  each  might  have  by  reason  of 
the  marriage  in  the  property  of  the  other,  and 
that,  if  the  affianced  wife  should  survive  her 
affianced  husband,  on  his  death  she  should  be 
paid  the  sum  of  $10,000  in  consideration  of  her 
waiver  of  all  interest  in  his  estate,  the  wife's 
subsequent  consent  to  the  abrogation  of  such 
contract  as  an  inducement  to  the  execution  of  a 
postnuptial  conveyance  to  her  by  her  husband 
constituted  a  sumcient  consideration  for  such 
conveyance,  as  against  the  husband's  creditors. 

5.  A  husband's  obligation  to  pay  his  wife  $10,- 
000  in  case  she  survived  him,  as  provided  by  an 
antenaptial  contract,  though  a  contingent  lia- 
bility, IS  one  which  may  oe  preferred  by  the 
husband  in  failing  circumstances. 

Appeal  from  Circuit  Court,  Montgomery 
Countyr  X  M.  Robb,  Special  Judge. 

Action  by  James  B.  Clow  and  others 
against  John  S.  Brown  and  others.  From  a 
decree  in  favor  of  plaintiffs  for  less  than  the 
relief  demanded,  they  appeal.  Transferred 
from  the  Supreme  Court    Affirmed. 

E.  0.  Snyder  and  Kennedy  &  Kennedy,  for 
appellants.    Crane  &  McCabe,  for  appellees. 

BLACK,  J.  The  appellants  brought  suit 
against  the  appellees,  John  S.  Brown,  Mary 
V.  Brown,  and  Fannie  B.  Coddington,  npon 
a  Judgment  rendered  by  the  circuit  court  of 
Clinton  county  January  9,  1900,  in  favor  of 
the  appellants  against  the  appellee  John  S. 
Brown,  and  to  set  aside,  as  fraudulent  as 
against  his  creditors,  certain  conveyances  of 
real  estate  situated  In  Montgomery  county 
to  tbe  other  appellees,  and  a  mortgage  of  real 
estate  in  that  county  to  the  appellee  Mary  V. 
Brown;  such  conveyances  and  mortgage  hav- 
ing been  executed  by  the  appellee  John  8. 
Brown  September  9,  1899.  Issnes  having 
been  formed,  the  cause  was  tried  by  the 
court,-  and  a  special  finding  was  rendered. 
The  court's  conclusions  of  law  are  ques- 
tioned here.  The  court  stated  the  facts  sub- 
stantially as  follows:  In  1854  John  S.  Brown 
was  a  married  man;  his  wife  being  the 
daughter  of  John  T.  Blair,  who  in  that  year 
-  conveyed  to  John  S.  Brown  certain  real  es- 
tate in  .the  town  of  Crawfo'rdsvllle  for  the 
consideration  of  $1,200,  of  which  the  snm  of 
$200  was  paid  by  the  grantee  to  the  grantor, 
and  tbe  remainder  of  the  amount  of  the  con- 
sideration was  treated  by  the  grantor  as  an 
advancement  to  his  daughter,  wife  of  the 
grantee.  Afterward  this  property  was  by 
the  grantee  exchanged  for  certain  real  estate 
In  Crawfordsvllle,  which  for  convenience 
we  win  designate  as  Tract  A,  for  which 
Brown,  in  addition  to  the  property  so  receiv- 
ed from  his  father-in-law,  gave  the  snm  of 
$500,  taking  the  title  to  Tract  A  in  his  own 
name.  He  occupied  it,  as  he  did  the  real  es- 
tate which  be  so  exchanged  for  it,  as  his 
own  property,  and  be  never  expressly  agreed 
to  pay  said  sum  of  $1,000  either  to  his  wife 
or   to    his    fathee-in-Iaw.     Afterward   Mrs. 

^5.  See   Fraudulent  Conveyances,   toL   U,  Cent. 
Dig.  i  m.  ,  -, 


Blair,  the  mother  of  Brown's  wife,  died  in- 
testate at  Montgomery  county,  and  he  l>e- 
came  the  administrator  of  her  estate;  and 
as  such  he  in  1879  made  his  final  settle- 
ment of  the  estate,  in  which  it  was  shown 
that  there  was  due  to  his  wife,  daughter  of 
tbe  decedent,  as  an  heir  of  the  intestate  and 
distributee  of  the  estate,  $1,275,  for  which 
sum  she  executed  to  her  husband  her  re- 
ceipt, and  he  at  the  time  executed  to  her 
his  promissory  note  for  that  sum,  with  in- 
terest at  the  rate  of  8  per  cent,  per  annum. 
Afterward,  in  September,  1882,  she  was 
stricken  with  fatal  illness,  at  which  time 
he  and  she  had  two  children;  one  being  the 
appellee  Fannie  B.  Coddington,  the  other 
being  a  son,  James  Brown.  In  view  of  ber 
probable  death,  and  for  the  purpose  of  divid- 
ing her  property  between  these  children,  she 
requested  her  husband  to  execute  to  the 
children  his  notes  for  the  sum  so  due  her 
from  him,  and  pursuant  to  this  request  he 
executed  his  note  to  the  appellee  Fannie  B. 
Coddington  for  $750,  and  his  note  to  the  son 
for  the  same  amount;  the  sum  of  the  two 
notes  being  the  amount  then  due  as  prin- 
cipal and  Interest  upon  the  note  which  there- 
tofore he  bad  so  executed  to  his  wife,  in  sat- 
isfaction of  which  the  two  notes  were  given. 
Afterward  the  mother  of  these  two  children, 
wife  of  appellee  John  S.  Brown,  died  intes- 
tate, and  no  administration  was  bad  of  her 
estate.  Thereafter  tbe  appellees  John  S. 
Brown  and  Mary  V.  Brown  (then  Mary 
Vance),  In  contemplation  of  their  marriage, 
entered  into  a  written  contract,  signed  and 
sealed  by  them,  respectively,  in  duplicate, 
December  17,  1886,  the  body  of  which  con- 
tract was  as  follows:  "This  article  of  agree- 
ment by  and  between  John  S.  Brown  and 
Mary  V.  Vance,  both  of  tbe  city  of  Craw- 
fordsvllle, State  of  Indiana,  wltnesseth,  that 
the  said  parties  now  having  in  contempla- 
tion a  marriage  with  each  other,  do  hereby 
agree  as  follows:  Said  parties  do  hereby 
mutually  agree  to  renounce  and  waive,  and 
they  do  hereby  renounce  and  waive,  any  and 
all  rights  of  inheritance  each  may  have  un- 
der the  law  of  the  State  of  Indiana  by  rea- 
son of  said  proposed  marriage,  to  the  prop- 
erty of  the  other;  and  it  is  further  agreed 
that  in  case  said  Mary  D.  Vance  shall  sur- 
vive said  John  S.  Brown,  that  upon  his 
death  she  shall  be  paid  the  sum  of  ten  thou- 
sand dollars  in  cash  out  of  the  estate  of  said 
Brown,  this  sum  to  be  paid  in  consideration 
of  her  waiver  in  the  estate  of  said  Brown  as 
above  set  forth."  At  the  time  of  the  making 
of  this  contract,  Mary  D.  Vance  was  in 
good  health  and  in  the  fortieth  year  of  her 
age,  and  John  S.  Brown  was  in  good  health 
and  was  63  years  old.  He  was  then  In  pros- 
perous circumstances,  and .  was  worth  from 
forty  to  sixty  thousand  dollars.  He  was 
tite  owner  of  real  estate  of  the  probable 
value  of  $30,000,  and  the  court  found  that 
tbe  contract  was  a  Just  and  reasonable  pro- 
vision for  his  wife  in  his  circumstances  at 
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that  time.  Afterward,  pursuant  to  tlie  con- 
tract, the  parties  thereto  were  duly  mar- 
ried December  21,  1886.  Subsequent  to  this 
marriage,  and  long  prior  to  September  B, 
1899,  John  S.  Brown  bad  incurred  a  liability 
to  the  appellants  for  a  statutory  penalty 
growing  out  of  his  relations  with  the  Oraw- 
rordsvtUe  Waterworks  Company,  as  a  director 
thereof,  and  he  and  others  had  been  sued 
by  the  appellants  on  account  of  such  lia- 
bility, and  the  action  had  been  pending  in 
the  courts  of  Montgomery  and  Clinton  coun- 
ties since  August,  1889;  and  the  proceed- 
ings finally  culminated  In  a  judgment  duly 
rendered  by  the  Clinton  circuit  court  against 
John  S.  Brown  and  the  estate  of  Robert  B. 
P.  Pierce  for  $6,203.82,  January  0,  1900. 
At  that  time  the  estate  of  Pierce  was  Insol- 
vent, and  at  no  time  has  it  bad  assets  out  of 
which  any  part  of  the  Judgment  could  be 
collected,  which  Judgment  is  still  In  full 
force  and  wholly  unpaid.  James  Brown  died 
intestate,  leaving  as  his  sole  heirs  at  law 
his  father,  John  S.  Brown,  and  his  sister, 
Fannie  B.  Coddington,  and  John  S.  Brown 
settled  up  the  decedent's  estate  without  an 
administrator.  After  payment  of  the  lia- 
bilities of  the  estate,  there  remained  in  bis 
bands,  belonging  to  the  estate,  $560,  one  half 
of  which  was  due  John  S.  Brown,  and  the 
other  half  to  Fannie  B.  Coddington.  The 
amount  thus  due  to  the  latter  was  never  paid 
to  her,  but  remained  In  the  hands  of  John 
S.  Brown,  without  any  demand  being  made 
for  it  by  her  prior  to  the  execution  of  the 
deed  hereinafter  mentioned,  from  John  S. 
Brown  to  Fannie  B.  Coddington.  September 
9,  1899,  he  was  the  owner  in  fee  simple  of 
certain  real  estate  in  Montgomery  county, 
described  In  the  finding,  being  lots  17  and 
20  in  a  certain  addition  to  Crawfordsville, 
which  were  of  the  value  of  $3,200  and  sub- 
ject, to  a  mortgage  Hen  amounting  to  $1,- 
953.57;  also  a  tract,  which  we  will  for 
brevity  designate  ^s  Tract  B,  worth  $2,800, 
and  subject  to  a  mortgage  lien  of  $151;  also 
Tract  A,  above  mentioned,  worth  $10,000, 
and  a  portion  thereof  described,  which  may 
be  designated  as  the  west  part  of  Tract  A, 
was  subject  to  a  mortgage  In  favor  of  a 
bank  named  for  $3,800,  which  bank  also 
held  as  security  for  such  debt  a  mortgage  on 
another  tract  of  land  in  that  city,  which 
John  S.  Brown  then  owned,  known  as  the 
"Cooper  Shop  Property,"  of  the  value  of 
^,200,  and  subject  to  no  other  Incumbrance. 
The  bank  also  held  as  collateral  security  for 
the  same  debt  an  Insurance  policy  on  the 
life  of  John  &  Brown  for  $4,000,  which  was 
also  pledged  to  the  bank  to  secure  the  pay- 
ment of  all  sums  advanced  or  that  might  be 
advanced  by  it  in  payment  of  premiums  on 
the  policy  and  any  other  debt  that  Brown 
might  then  owe  the  bank,  which  had  then 
paid  premiums  amounting  to  $1,348;  and  it 
was  necessary,  in  order  to  keep  the  policy 
alive,  to  pay  as  premiums  annually  $286; 
Brown  being  then  76  years  of  age.    Said  real 


estate  was  also  incumbered  by  a  mortgage 
executed  by  Brown  to  Crane  &  Anderson  to 
secure  a  debt  of  $618.  Brown  also  owned 
In  fee  simple  lot  5  in  a  certain  addition  to 
that  city,  of  the  value  of  $1,400,  subject 
to  a  mortgage  lien  of  $701.58;  and  he  wag 
and  still  Is  the  owner  in  fee  simple  of  other 
real  estate  in  that  city  of  the  value  of  $2,- 
000,  subject  to  valid  liens  amounting  to 
$900.  He  also  owned  personal  prop^rty  of 
the  value  of  $300,  and  was  and  is  a  house- 
holder of  this  state.  He  had  no  other  prop- 
erty subject  to  execution,  and  has  not  since 
had  sufficient  property  subject  to  execution 
to  pay  his  debts,  and  he  has  been  insolvent 
at  all  times  since  that  date.  He  was  then 
Justly  and  legally  indebted  to  his  daughter, 
the  appellee  Fannie  B.  Coddington,  in  the 
sum  of  $1,916.50.  For  the  purpose  of  seca^ 
ing  to  her  the  payment  thereof,  and  at  the 
same  time  placing  the  property  hereinafter 
mentioned  beyond  the  reach  of  the  appel- 
lants on  execution  or  other  legal  process  to 
satisfy  their  demands  against  him.  In  case 
they  should  recover  judgment  against  him 
In  the  then  pending  litigation.  Brown  ex- 
ecuted to  bis  said  daughter  the  deed  men- 
tioned in  the  complaint  herein,  by  which  he 
conveyed  to  her,  for  the  expressed  consid- 
eration of  $1,876,  Tract  A  and  lot  5,  above 
mentioned.  At  the  time  of  the  execution  of 
this  ideed,  and  for  several  years  prior  there- 
to, Fannie  B.  Coddington  lived  In  the  state 
of  Nebraska,  and  she  had  no  notice  or  knowl- 
edge of  her  father's  financial  condition.  The 
deed  was  drawn  up  and  signed  and  acknowl- 
edged In  Crawfordsville,  Ind.,  without  con- 
sulting with  Fannie  B.  Coddington,  and  with- 
out request  from  her,  and  was  transmitted 
by  Brown  through  the  mails  to  her  at  Kear- 
ney, Neb.  It  was  received  by  her  as  se- 
curity for  th«  payment  of  the  sum  due  her 
from  her  father.  Brown  continued  to  use, 
occupy,  and  control  the  property  after  the 
execution  of  tl>e  deed  as  he  had  done  be- 
fore. The  deed  was  returned  by  Fannie  B. 
Coddington  to  her  father  with  direction  to 
have  it  put  of  record,  and  It  was  duly  record- 
ed In  the  recorder's  office  of  Montgoma? 
county  October  19,  1899.  Jolin  8.  Brown, 
September  9,  1899,  executed  to  his  wife,  the 
appellee  Mary  V.  Brown,  a  deed  of  convey- 
ance for  lots  17  and  20  and  Tract  B,  above 
mentioned,  and  a  mortgage  on  the  eastern 
and  greater  portion,  described,  of  Tract  A 
This  mortgage  was  given  to  indemnify  the 
mortgagee  from  the  payment  of  a  balance 
of  $155.30  to  a  bank  named,  and  secured  by 
mortgage  on  the  property  that  day  conveyed 
by  Brown  to  his  wife,  and  also  to  secure 
and  Indemnify  her  against  the  payment  of  a 
debt  of  $1,600,  and  Interest  thereon,  secured 
by  mortgage  In  favor  of  one  Thomas  on  the 
property  so  conveyed  to  her.  Tfte  convey- 
ance and  mortgage  were  so  executed  by 
John  S.  Brown,  and  were  accepted  by  Marr 
V.  Brown  "in  lieu  and  In  satisfaction  of 
the  antenuptial  contract  above  mentioned. 
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and  were  so  executed  by  John  S.  Brown  In 
▼lew  of  the  fact  of  his  insolTeney,  and  with 
full  knowledge  of  both  parties  thereto  of 
his  financial  condition  at  the  time.  Th« 
«oiirt  found  that  there  was  dn6  ^nnle  B. 
Coddlngton,  upon  the  Indebtedness  of  her 
father  to  her,  which  It  was  intended  to  «e- 
care  by  his  said  deed  to  her,  $2,329.tO,  and 
that  there  was  due  the  appellants  on  their 
judgment  $7,425. 

The  court  stated  as  conclusions  of  law  (1) 
that  the  deed  and  mortgage  executed  by 
John  S.  Brown  to  Mary  V.  Brown  are  valid 
and  effectual  to  convey  to  her  the  title  of 
the  premises  described  In  the  deed,  and  to 
Indemnify  her  against  the  liabilities  describ- 
ed In  the  mortgage,  free  from  the  demands 
of  the  appellants  or  other  creditors  of  John 
S.  Brown;  (2)  that  the  deed  executed  by 
John  S.  Brown  to  Fannie  B.  Coddlngton  is 
void  and  Ineffectual  in  conveying  the  title 
to  the  premises  therein  described  to  her,  as 
against  the  demands  of  the  appellants  as 
creditors  of  John  S.  Brown,  but  that  she,  un- 
der that  deed,  is  entitled  to  hold  a  lien  upon 
the  premises,  as  against  such  demands,  for 
$2,323.50,  with  Interest  from  the  date  of  the 
special  finding;  (3)  that  the  appellants  are 
'ontitled  to  have  the  premises  described  in 
the  deed  of  John  S.  Brown  to  Fannie  B.  Cod- 
•dinston,  and  such  other  real  estate  as  John 
S.  Brown  owned,  subject  to  execution,  sold 
to  pay  and  satisfy  their  debt,  freed  and  dis- 
charged from  any  claims  thereon  of  Mary  V. 
Rrown  as  the  wife  of  John  S.  Brown,  but 
subject  to  all  prior  valid  liens  existing  against 
the  same. 

It  Is  claimed  on  behalf  of  the  appellants, 
with  reference  to  the  appellee  Fannie  B. 
Coddlngton,  that  as  the  answers  filed  by  her 
were  answers  in  bar  of  the  action,  and  as 
she  filed  no  cross-complaint  and  asked  no  af- 
firmative relief,  the  finding  that  she  held  a 
lien  upon  the  real  estate  conveyed  to  her 
was  outside  the  issues  made  hy  the  plead- 
ings, and  should  be  disregarded.  The  com- 
plaint charged  that  the  conveyance  to  Fannie 
B.  Ooddlngton  was  fraudulently  made  with- 
out any  valuable  consideration,  and  that  she 
at  the  time  knew  that  it  was  made  without 
valuable  consideration  and  for  the  purpose 
of  enabling  John  S.  Brown  to  cheat,  delay, 
and  defraud  his  creditors,  and  especially 
the  appellants.  The  separate  answer  of  Fan- 
nie B.  Coddlngton  was  in  two  paragraphs, 
the  first  being  the  general  denial.  In  thd 
second  paragraph  she  admitted  that  Septem- 
ber 9,  1899,  John  S.  Brown  was  the  owner 
of  real  estate  described  (being  that  describ- 
ed in  bis  deed  of  conveyance  to  her  of  that 
date),  and  that  on  that  day  he  and  bis  wife 
execDted  a  deed  conveying  It  to  Fannie  B. 
Coddlngton;  and  it  was  alleged  that  this 
deed  was  executed  to  her  by  him  on  account 
of  an  Indebtedness  then  due  and  owing  'by 
him  to  her;  that  he  was  Indebted  to  her  on 
account  of  moneys  then  due  and  owing  by 
him  to  her,  and  the  conveyance  was  made 


by  him  to  her  for  the  purpose  of  securing 
her  in  the  payment  of  such  debt,  and  for  no 
Other  purpose;  and  she  denied  that  It  was 
executed  by  him  for  the  purpose  of  defraud- 
ing, hindering,  or  delaying  the  creditors,  in- 
dudlng  the  appellants,  and  alleged  that  it 
>va3  executed  in  good  faith  and  for  the 
t)urpo8e  of  securing  the  payment  of  said 
debt  The  second  paragraph  did  not  con- 
tain an  express  statement  that  it  was  plead- 
ed as  a  defense  in  part  It  was  the  separate 
answer  of  Fannie  B.  Coddlngton  alone,  and 
as  such  It  was  sought  thereby  to  defend 
against  so  much  of  the  cause  of  action  stat- 
ed in  the  complaint  as  affected  her  Interest 
In  the  real  estate  created  by  the  conveyance 
to  her,  attacked  by  the  gomplaint  as  having 
been  executed  to  defraud  the  creditors  of 
the  grantor.  It  denied  that  the  conveyance 
was  executed  for  such  purpose,  and  showed 
its  true  character — that  it  was  a  deed  of 
conveyance  executed  as  a  security  for  the 
payment  of  a  pre-existing  bona  fide  debt, 
and  therefore  a  mortgage  given  by  way  of 
preference  of  a  creditor.  It  did  not  contain 
a  prayer  for  the  foreclosure  of  the  mortgage 
lien,  but  it  asserted.  In  effect,  the  existence 
of  such  lien.  It  did  not  seek  to  present  any 
reason  why  the  real  estate  should  not  be 
subjected  to  sale  as  the  property  of  the 
grantor  for  the  payment  of  the  Judgment  of 
the  appellants,  but  it  stated  facts  which,  if 
true,  as  they  were  found  to  he  by  the  court, 
should  require  that  such  sale  be  made  sub- 
ject to  the  mortgage  lien.  The  complaint 
treated  the  deed  to  Fannie  B.  Coddlngton  as 
one  whereby  it  was  intended  to  convey  the 
absolute  title,  and  sought  to  set  it  aside  as 
fraudulent,  so  that  the  real  estate  might  be 
subjected  to  the  payment  of  the  judgment. 
free  from  all  claims  based  upon  that  deed 
of  conveyance.  The  answer  opposed  such 
demand  of  the  appellants  by  showing  that 
the  deed  of  conveyance  created  a  bona  fide 
mortgage  Hen,  and,  while  not  controverting 
the  right  of  appellants  to  have  the  real  estate 
subjected  by  sale  to  the  payment  of  the  Judg- 
ment showed  that  the  appellee  Ooddlngton, 
the  defendant  separately  answering,  had  a 
superior  mortgage  Hen.  This  defendant  had 
no  interest  in  disputing  generally  the  right 
of  the  appellants  to  have  the  real  estate  sold 
upon  their  Judgment.  She  was  only  Inter- 
ested in  asserting  and  protecting  her  lien, 
and  her  second  paragraph  of  answer,  the  suf- 
ficiency of  which  has  not  been  questioned 
here,  appears  to  have  been  treated  as  having 
been  pleaded  for  such  purpose,  and  it  would 
seem  to  be  but  Justice  to  all  the  parties  that 
It  should  be  so  treated  in  this  court 

As  against  the  appellants,  seeking  to  set 
aside  the  conveyance  as  one  made  and  ac- 
cepted to  hinder,  delay,  and  defraud  the 
creditors  of  the  grantor,  It  was  not  outside 
the  Issues,  and  beyond  the  province  of  the 
court  trying  them,  to  find  that  the  convey- 
ance was  executed  as  a  security  for  a  debt, 
and,   because  of  this  and  the  other  facts 
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found,  constituted,  as  against  the  appellants, 
u  Hen  upon  the  real  estate.  The  court  did 
not,  In  Its  conclusions  of  law,  declare  that 
the  grantee  was  entitled  to  a  foreclosure  of 
her  Hen.  It  held  that  the  appellants  were 
entitled  to  have  the  land  sold  subject  to  the 
lien.  This  was  all  they  were  entitled  to 
as  against  the  appellee  Fannie  B.  Coddlng- 
ton.  They  bad  not  established  their  claim 
that  the  deed  was  invalid  because  of  fraud 
against  creditors.  It  was  proper  for  the 
coilrt  to  find  and  declare  the  true  character 
of  the  conveyance  as  a  security  for  a  debt, 
constituting  a  lien  on  the  real  estate.  If  the 
conveyance  was  executed  as  a  security  for 
a  bona .  flde  demand — as  a  preference  of  a 
pre-existing  debt  not  voidable  for  fraud 
ngaiust  creditors — this,  we  think,  was  a 
sufficient  reason  why,  under  the  answer  of 
general  denial,  the  appellants  should  not 
recover  greater  relief  than  that  given  them 
as  against  Fannie  B.  Coddlngton. 

There  is  somewhat  greater  dItBcuIty  in 
determining  the  question  in  relation  to  the 
postnuptial  conveyance  and  mortgage  from 
Brown  to  his  wife.  It  is  contended  on  be- 
half of  the  appellants  that  the  antenuptial 
contract  between  them  was  so  framed  that 
it  did  not  make  Brown  the  debtor  of  his 
wife,  and  that  they  could  not,  as  against  the 
appellants,  make  a  postnuptial  settlement 
of  that  contract,  except  in  accordance  with 
the  terms  of  the  contract  Itself.  If  it  were 
necessary  to  refer  to  the  marriage  Itself  as 
the  consideration  for  the  postnuptial  con- 
veyance and  mortgage.  It  is  plain  that  the 
conveyance  and  mortgage  must  be  regarded 
as  voluntary.  The  Irrevocable  marriage  un- 
ion could  not  constitute  a  valuable  consid- 
eration for  a  subsequent  agreement  of  the 
parties  thereto.  But  if  the  execution  of  the 
conveyance  and  mortgage  may  be  regarded 
as  having  a  valuable  consideration  other  than 
the  marriage,  and  as  being  a  preference  of 
a  pre-existing  debt  of  the  husband  to  the 
wife,  then,  under  the  facts  shown  by  the 
court's  finding,  the  conveyance  and  mort- 
gage must  be  upheld  against  the  attack  of 
the  husband's  creditors.  In  Reade  v.  Liv- 
ingston, 3  Johns.  Ch.  481,  487,  8  Am.  Bee. 
520,  It  was  said:  "The  settlement  was  a 
voluntary  one.  There  was  no  portion  advan- 
ced by  or  on  behalf  of  the  wife,  nor  was  it 
founded  on  any  antenuptial  contract  duly 
ascertained,  or  on  any  other  valuable  con- 
sideration." The  chancellor  thus  indicates 
what  is  necessary  to  support  a  postnuptial 
settlement.  A  postnuptial  settlement,  if  not 
shown  to  be  made  pursuant  to  and  in  com- 
pliance with  a  valid  antenuptial  agreement 
therefor,  must,  as  against  existing  creditors, 
be  regarded  as  voluntary,  unless  founded 
upon  a  valuable  consideration  other  than  the 
marriage.  See  Reade  v.  Livingston,  supra; 
Lavender  v.  Blackstone,  2  Lev.  146.  In 
Saunders  v.  Ferrill,  23  N.  C.  07,  102,  it  was 
said:  "Valid  antenuptial  contracts  will  un- 
doubtedly support  a  settlement  after  mar- 


riage in  conformit7  to  them.  There  ate 
both  a  moral  and  an  equitable  obligation, 
which  render  the  articles  a  good  considera- 
tion for  the  settlement  But  without  such 
articles  a  postnuptial  settlement  Is  voluntary 
and  void  under  St  13  Eliz.  (see  1  Rev.  St  c. 
50,'  1 1),  as  liaa  long  been  settled.  So  it  neces- 
sarily must  be  when  by  the  settlement  tlie 
husband  secures  to  the  wife  or  issue  of  the 
marriage  more  than  by  the  articles  he  en- 
gaged." See  Magulre  v.  Nicholson,  Beatty, 
692.  In  Magnlac  v.  Thompson,  7  Pet  34S, 
392,  8  L.  Ed.  709,  it  was  said  by  Story,  J.: 
"Nothing  can  be  dearer,  both  upon  princi- 
ple and  authority,  than  the  doctrine  that  to 
make  an  antenuptial  settlement  void,  as  a 
fraud  upon  creditors.  It  is  necessary  tbat 
both  parties  should  concur  In,  or  have  cog- 
nizance of,  the  intended  fraud.  •  *  * 
Marriage,  in  contemplation  of  law,  is  not 
only  a  valuable  consideration  to  support 
such  a  settlement,  but  is  a  consideration  of 
the  highest  value,  and,  from  motives  of  tlie 
soundest  policy.  Is  upheld  with  a  steady 
resolution.  The  hiisband  and  wife,  parties 
to  such  a  contract,  are  therefore  deemed, 
in  the  highest  sense,  purchasers  for  a  val- 
uable consideration."  A  wife  may,  under 
such  articles,  become  a  creditor  of  her  hus- 
band, upou  his  undertaking  therein  to  make 
an  investment  of  money  in  her  betialf,  and 
a  delivery  of  notes  in  part  performance  of 
the  articles  was  upheld  against  other  cred- 
itors of  the  husband.  Id.  In  Read  t. 
Worthlngton,  0  Bosw.  617,  628,  it  was  said 
that  "there  is  no  principle  which  puts  a 
contingent  liability  beyond  the  possibility  of 
being  protected."  In  Rider  v.  Kidder,  10 
Vesey,  Jr.  (Sumner)  360,  under  a  covenant 
upon  marriage,  by  the  husband,  with  the 
trustees,  in  case  his  wife  should  survive  him, 
to  pay  her  a  sum  of  money,  it  was  held  that 
she  was  a  creditor,  within  the  statute  of 
Elizabeth  against  fraudulent  conveyances,  as 
against  a  fraudulent  conveyance  made  by 
him  to  a  third  person.  In  a  suit  to  set  aside 
the  fraudulent  conveyance,  brought  after 
his  death  by  his  widow  as  executrix.  In 
Blow  V.  Maynard,  2  Leigh,  29,  Carr,  J.,  gave 
the  subject  of  postnuptial  settlements  an  ex- 
amination, citing  a  number  of  cases,  and 
said  that  the  giving  up  an  interest  in  the 
settlor's  estate  will  support  such  a  settle- 
ment "The  cases,"  he  said,  "also  show  that 
not  only  the  relinquishment  by  the  wife  of 
a  certain  and  fixed  Interest  in  her  husband's 
estate,  but  also  of  a  contingent  interest  will 
support  a  postnuptial  settlement  where 
there  is  no  badge  of  fraud,  as  the  giving  op 
her  interest  In  a  bond,  though  contingent 
1  Eq.  Ca.  Abr.  19;  2  Ves.  16.  So,  likewise 
releasing  her  Jointure  or  dower.  Pre.  in 
Cha.  113;  2  Lev.  70,  147;  2  Vern,  220."  In 
Cottle  V.  Fripp,  2  Vernon,  220,  a  husband  bad 
settled  a  Jointure  issuing  qut  of  certain 
real  estate  on  his  wife.  Later  the  wife 
Joined  the  husband  In  a  sale  of  that  real 
estate,  "and  in  consideration  thereof,  and. 
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b  lien  of  her  jolntnr^,"  the  husband  gave  a 
certain  bond  in  ber  fayor,  which  was  upheld 
as  against  a  subsequent  creditor  of  the  hus- 
band.   In  Scott  T.  Bell,  2  Ler.  70,  a  wife 
joined  In  an  alienation  of  her  jointure,  and 
bad  another  made  the  same  day.    It  was 
held  that  the  new  settlement  was  not  rot- 
nntary.    It  was  said  by  Hale  and  the  conrt 
that  the  second  settlement  was  not  Toid  as 
to  a  robseqnent  lease  made  by  the  husband, 
"for,  the  old  settlement  being  destroyed  and 
the  new  one  made  the  same  day,  an  agree- 
ment by  blm  to  make  the  new  settlement,  la 
consideration  the  wife  wotild  pass  the  fine 
ind  bar  the  old  settlement,  shall  be  Intended, 
and  the  consideration  shall  extend  to  all  the 
nses  of  the  new  settlement,  for  it  sball  not 
be  presumed  that  the  wife  would  hare  part- 
ed with  her  estate  by  the  old  settlement  un- 
less the  baron  would  make  the  same  proTl- 
elon  for  her  and  her  issue   by  the   new." 
In  that  case  the  lands  In  the  new  settle- 
ment were  said  to  be  almost  of  double  value 
to  those  in  the  first  settlement,  yet  by  direc- 
tion of  the  court  the  Jury  gave  their  verdict 
snstaining  the  new  settlement    In  Ward  v. 
Sballet,  2  Yes.  16,  a  wife  bad  a  contingent 
interest  under  a  bond  given  by  her  husband 
on  the  marriage.     She  agreed  to  part  with 
that  Interest  upon  her  husband  making  an- 
other settlement  npon  her.    It  was  said  by 
the  Lord  Chancellor  that  the  parting  with 
ber  contingent  interest  under  the  bond  was  a 
clear  consideration,  that  a  contingent  Interest 
may  be  a  consideration  as  well  as  a  certain 
interest,  and  that  the  wife.  Insisting  on  the 
beneflt  of  It,  was  barred  from  any  claim  un- 
der the  bond. 

By  the  terms  of  the  antenuptial  contract, 
Brown  and  his  prospective  wife,  in  contem- 
plation  of   their   marriage,    renounced    and 
waived  all  the  rights  of  inheritance  of  either 
of  them  under  the  law  by  reason  of  the  mar- 
riage, and  agreed  that.  If  the  wife  should 
survive  the   husband,    she   upon   his  death 
should  be  paid  (10,000  in  cash  oat  of  his  es- 
tate in  consideration  of  her  said  waiver  In 
his  estate.    The  conveyance  and  mortgage 
were  executed  by  the  husband  and  accepted 
by  the  wife  "In  lien  and  In  satisfaction  of 
the   antenuptial  contract"    They  were  not 
executed  pursuant  to  the  antenuptial  eon- 
tract,  or  by  way  of  carrying  into  effect  any 
contract  made  in  consideration  of  the  mar- 
riage; nor  can  the  marriage  be  regarded  as 
entering  Into  the  consideration  for  the  con- 
veyance and  mortgage.    Under  onr  modern 
•tatntory  system,   the   husband   and   wife 
could  contract  with  each  other  without  tha 
intervention  of  a  trustee.    By  the  postnup- 
tial settlement,  if  valid,  the  antenuptial  con- 
tract was  alnvgated  In  consideration  of  the 
new  aettlement,  and  all  the  rights  and  obliga- 
tions of  the  parties,  respectively,  created  by 
the    earlier  contract,   were  set   aside.    The 
husband  was  freed  from  any  obligation  on- 
der  that  contract  (or  the  payment  of  money 
to  the  wife  out  of  bla  estate,  and  was  restor- 
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ed  to  any  rights  In  ber  property  renounced 
and  waived  thereunder,  while  her  renuncia- 
tion and  waiver  therein  of  rights  of  inher- 
itance Ity  virtue  of  the  marriage  were  also 
abrogated,  for  the  new  settlement  was  Ic 
lieu  of  the  old  contract  and  in  satlsfacftlon 
of  it,  and  not  merely  of  the  contingent  prom- 
ise therein.  It  does  not  appear  what  prop- 
erty, if  any,  the  wife  owned,  other  than  that 
obtained  in  the  postnuptial  settlement  The 
property  which  she  thna  acquired,  and  any 
other  real  estate  owned  by  her,  or  of  which 
she  might  afterward  become  seised,  would 
be  held  by  her  subject  to  the  rights  of  a  hus- 
band in  the  property  of  his  wife  under  the 
law.  If  any  advantage  of  value  was  lost 
by  the  wife  or  gained  by  the  husband  through 
the  abrogation  of  the  old  contract,  it  cannot 
be  said  that  there  was  not  a  valuable  con- 
sideration for  the  new  contract  While  a 
contingent  Indebtedness,  or  obligation  to  pay 
upon  a  contingency,  is  not  for  some  purposes 
to  be  regarded  as  a  present  debt,  yet  nndei' 
the  authorities,  such  a  contingent  liability 
as  is  here  involved  may  be  preferred  by  the 
debtor  in  failing  drcomstances.  We  have 
no  means  of  determining  that  tiie  considera- 
tion for  the  conveyance  and  mortgage'  was 
so  grossly  inadequate  as  to  invalidate  them 
at  the  suit  of  creditors. 

We  do  not  find  any  substantial  ground  of 
complaint  on  the  part  of  the  appellants 
against  the  conclusions  of  law. 

Judgment  affirmed. 


CHICAGO  &  B.  R.  CO.  v.  LAIN.*  (No.  5,033.) 

(Appellate  Conrt  of  Indiana,  Division  Na   1. 

Nov.  29,  1904.) 

IRJUBIBS  TO  EMPLOY^— flUmOIBNCT  OV  COIf- 
PLAINT— REOATIVIlrO  COIITBIBUTOBT  RKOLI- 
OENCB— FELLOW  SBBVAIfTS— REVIEW— eUITI- 
CIENCT   OF    BBIEF. 

1.  Bums'  Ann.  St  1901,  i  7083,  provides  that 
every  railroad  or  other  private  corporation 
■hall  be  liable  for  personal  Injnries  suffered  by 
any  employ^  where  the  Injury  resulted  from  the 
neglieence  of  any  person  whose  order  the  in- 
jured employs  was  bound  to  perform  (subdivi- 
sion 2),  or  (snbdivlgion  4)  where  such  Injury 
resulted  from  the  negligence  of  a  person  in 
charge  of  any  locomotive,  etc,  or  any  co-em- 
ploye, such  co-empIoy6  at  the  time  acting  in  the 
place  or  performing  the  duty  of  the  corporation. 
Hdd,  that  it  in  stating  thfe  cause  of  action 
under  subdivision  2,  the  complaint  should  In- 
cidentally state  facts  constituting  also  a  cause 
of  action  under  subdivision  4,  the  complaint 
would  not  thereby  be  rendered  Insufficient  on 
doDurrer. 

2.  In  an  action  by  an  employ^  for  personal  In- 
juries under  the  employers  liability  act  (Bums' 
Ann.  St  1001,  J  7083),  it  is  not  necessary  for 
the  complaint  to  negative  contributory  necrli- 
gence  on  the  psrt  of  plaintiff,  since  Acta  1^0, 
p.  58,  c.  41  (Burns'  Ann.  St  1001,  I  359a),  re- 
lieves plaintiff  in  such  cases  from  the  obligation 
to  plead  or  prove  want  of  such  negligence. 

8.  A  complaint  under  Bums'  Ann.  St  1901, 
I  7083,  making  a  railroad  company  liable  to  an 
employs  for  injuries  resulting  from  the  negli- 
gence of  any  person  in  the  service  of  the  com- 
pany having  charge  of  any  locomotive,  etc.,  is 
not  rendered  insufficient  by  failure  to  eonfia* 
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the  neaUsence  alleged  to  •  lincle  employs  in 
charge  of  the  locomotive. 

4.  Misconduct  of  counsel  hi  the  use  of  Im- 
proper language  ia  the  argnmeht  to  the  Jury 
will  n*t  be  reviewed  wliere  the  langoacc  object- 
ed to  is  not  aet  out  in  the  brief,  as  required 
by  Appellate  Court  Role  22  (55  N.  E.  v). 

5.  Instructions  will  not  be  reviewed  where  ap- 
Mllant  doea  not  eet  out  in  hia  brief  any  of  the 
instmctiona,  9r  a  oondae  statement  thereof,  as 
required  by  Appellate  Court  Rule  22  (55  N, 
D.  v). 

6.  Where  appellant  failed  to  set  out  in  hia 
brief  the  instruction  aought  to  lie  reviewed,  or  a 
oonciae  statement  thereof,  aa  required  ^y  Ap- 
pellate Court  Rule  22  (55  N.  E.  v),  he  cannot 
supply  the  omission  In  his  reply  brief. 

7.  Alleged  misconduct  of  the  jury  in  roidering 
the  verdict,  supported  by  affidavita,  cannot  be 
reviewed  in  the  absence  of  the  i^nbstanee  of  the 
affidavits  in  the  brief. 

Appeal  from  Clrcnit  Conrt  Folton  (bounty  t 
J.  O.  Nye,  Special  Judge. 

Action  for  personal  Injuries  by  Henry  Le* 
roy  Lain  against  the  Chicago  &  Erie  Rail- 
road Company.  From  a  Judgment  for  plain* 
titr,  defendant  appeals.    Affirmed. 

W.  A.  Johnson,  Holman  &  Stephenson, 
Henry  Steis,  and  O.  C.  Campbell,  for  appel- 
lant Isaiah  Conner,  Geo.  Bunson,  Simon 
Bybee,  and  F.  M.  Trissal,  for  appellee. 

BLACK,  J.  The  appellee  brought  his  ac- 
tion against  the  appellant  for  the  recovery 
of  damages  for  a  personal  Injury,  the  com- 
plaint consisting  of  five  paragraphs.  The  ap- 
pellee withdrew  the  third  and  fifth  para- 
graphs, and  the  demurrer  of  the  appellant 
to  each  of  the  other  paragraphs  for  want  of 
sufficient  facts  was  overruled. 

In  the  first  paragraph,  after  preliminary 
averments,  it  was  alleged:  That  the  appellee 
was  an  employs  of  the  appellant  In  the  op- 
eration of  its  railroad,  and  engaged  to  do  the 
work  of  a  day  laborer  as  one  of  the  crew 
of  appellant's  yard  and  bridge  men.  That 
November  24,  1900,  while  so  engaged  in  the 
appellant's  service,  and  In  the  exercise  of 
due  care  and  diligence,  the  appellee  received 
and  suffered  personal  injuries  which  were 
occasioned  by  and  resulted  from  the  negli- 
gence of  one  Harvey  Eggleston,  a  foreman  of 
the  appellant,  who  had  employed  the  appel- 
lee, and  to  whose  orders  and  directions  he 
was  bound  to  conform  and  did  conform. 
That  he  received  the  Injuries  while  perform- 
ing the  act  and  duty  for  the  appellant  that 
he  was  directed  by  the  foreman  to  perform, 
and  by  the  negligent  acts  and  in  the  place 
and  in  the  manner  following:  That  at  the 
town  of  Huntington,  Huntington  county, 
Ind.,  the  appellant  then  had  a  switch  yard 
connected  with  and  forming  part  of  its  rail- 
road, to  and  into  which  switch  yard  there 
extended  a  number  of  switch  tracks  from  the 
appellant's  main  tracks,  the  switch  tracks 
then  being  in  use,  among  other  purposes  and 
places,  for  loading  and  unloading  bridge  tim- 
ber, lumber,  ties,  and  other  materials;  and 
the  appellee  was  then  directed  by  said  fore- 
man to  go  to  the  end  of  one  of  the  freight 
cars  used  In  hauling  bridge  timbers,  standing 


on  one  of  the  fwitdi  tracks  and  poab  It  to 
another  place  on  the  track  on  which  It  was 
standing,  and  in  an  opposite  direction  from 
appellant'*  main  track;  and  while  so  en- 
gaged In  pushing  said  car,  and  In  a  posiUon 
where  he  could  not  and  did  not  see  what 
was  occurring  betilnd  him,  and  where,  on 
f  pcoont  of  the  nolae  made  by  the  car  he  was 
pnsblng  and  other  noises  and  confusion  in 
■aid  yard,  he  could  not  and  did  not  hear  the 
approach  of  a  detached  cor  moving  toward 
Ua  back,  said  foie^tian,  who  then  and  there 
bad  charge  and  supervision  of  said  yards, 
switch  tracks,  and  cars  at  that  point,  and 
authority  to  direct  other  employte  of  the  ap- 
pellant as  to  the  movenient  of  cars  on  said 
switch  tra<^  negligently  and  carelessly  and 
without  any  warning  to  the  appellee,  and 
without  the  placing  or  sending  oat  of  any  fla; 
or  signal,  and  without  giving  any  signals  t» 
warn  the  persons  In  charge  of  the  swltchini 
engine  not  to  come  upon  the  track  where  the 
appellee  was  at  his  work,  or  to  alaclcen  tlie 
speed  and  move  slowly  and  cautiously  vpaa 
•aid  track,  and  without  warning  tbem  that 
the  appellee  was  at  the  place  to  which  be 
had  been  directed  to  go,  directed  and  per 
mitted  the  locomotive  en^e  belonging  to  the 
appellant  and  operated  by  its  agents  and 
servants  to  come  upon  said  switch  track  at 
a  careless  rate  of  speed  with  a  car  attached, 
and  allowed  the  men  in  charge  thereof  to 
carelessly  detach  said  car  from  the  enghie, 
and,  without  any  notice  or  warning  to  the 
appellee,  to  force  said  detached  car  to  run 
with  rapidity  and  force  niran  said  switeb 
track  and  against  and  upon  the  appellee, 
striking  him  In  the  ba(A,  and  by  its  weight 
crushing  him  between  It  and  the  car  he  was 
pushing,  etc.— describing  his  Injuries  and 
Stating  his  damages,  etc. 

In  the  second  paragraph,  after  IntiodTic- 
tory  matter,  it  was  alleged  that  the  appellee's 
injuries  were  caused  by  the  negligence  of 
other  persons  In  the  service  of  the  appellant, 
who  had  charge  of  the  locomotive  engfaie. 
In  describing  the  acta  of  negligence  on  the 
part  of  the  persons  in  t^iarge  of  the  appel- 
lant's locomotive  engine  so  causing  said  In- 
juries, it  was  alleged  that  upon  its  switch 
tracks  the  appellant  ran  a  certain  locomo- 
tive engine  called  a  "switching  engine"  for 
the  purpose  of  placing  in  and  removing  can 
from  the  yards,  which  were  used  by  the 
appellant  as  a  place  for  loading  and  unload- 
ing bridge  timbers,  etc.,  upon  and  from  a 
platform  built  for  that  purpose  along  the 
side  tracks,  at  which  work  of  loading  and 
unloading  bridge  timbers  the  appellee  and 
bis  co-empIoy6s  were  engaged;  that  whoi  i 
the  appellee,  on,  etc.,  under  the  orders  and 
immediate  directions  of  the  appellant's  fore- 
man, was  so  engaged,  and  was  doing  the  par- 
ticular act  of  pushing  a  freight  car  to  a  place 
of  safety  to  be  unloaded,  the  persons  in 
charge  of  said  locomotive  engine,  being  tbe 
employes  of  the  appellant,  negligently  and 
carelessly,  and  without  giving  any  signal, 
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uotice,  or  warning  tbat  tliey  Intended  to  do 
ao,  ran  tbe  same  at  a  recUess  and  high  rate 
of  spe^  with  a  freight  oar  attached.  In  and 
upon  said  switch  track  wber^  the  appellee 
was  00  engaged  at  the  worl;  aforesaid,  and 
negligently  and  carelessly  disconnected  salc^ 
freight  car  therefrom,  leaving  It  to  mn  at 
rapid  speed  and  with  great  fprce  iqion  said 
track  to  the  place  where  the  appellee  was  at 
work,  and  in  sach  a  position  that  his  hack 
was  In  the  direction  from  which  said  car  was 
nmolng,  and  while  he  was  in  a  position 
where,  by  reason  of  a  cnrre  In  the  track,  and 
because  of  bis  Inability  to  see  or  hear  of  Its 
approach,  carelessly  and  negligently  caused 
said  car  to  run  with  gr^at  force  against  other 
cars  upon  the  track  ImipQdlately  behind  tbe 
appellee,  which  forced  said  other  cars  to  run 
against  the  appellee,  crushing  liim  between 
such  moving  cars  and  the  one  he  was  afislst- 
Ing  to  move,  whereby,  etc. — describing  his 
Injuries  and  stating  bis  damages.  It  was 
shown  that  the  appellee's  injuries  were  re- 
ceived and  suffered  while  engaged  In  bis 
work  as  an  employs  of  the  appellant,  and 
while  In  the  exercise  of  due  care  and  dili- 
gence; and  that  because  of  the  curve  in  said 
tracks,  and  because  of  the  platform  along 
tbe  side  thereof,  and  because  of  tbe  piles  of 
timber  and  material  on  said  platform,  the 
appellee  conld  not  see  and  did  not  bear  the 
approach  of  such  car,  and  did  not^know  and 
was  not  Informed  that  it  was  contemplated 
by  the  appellant  at  the  time  to  shunt  cars 
upon  said  side  track. 

In  the  fourth  paragraph  the  work  in  which 
tbe  appellee  was  engaged  was  more  particu- 
larly described,  and,  besides, tbe  general  al- 
legation tbaf  the  appellee's  Injuries  were 
caused  by  tbe  negligence  of  other  persons  In 
tbe  service  of  tbe  appellant  who  bad  charge 
of  the  locomotive  engine,  as  thereinafter  de- 
Bcrllted,  It  was  stated  that  the  engineer  and 
condactor  or  persons  In  charge  of  tbe  locomo- 
tive or  switching  engine,  being  the  employes 
of  tbe  appellant,  negligently  and  carelessly, 
and  without  giving  any  signal,  notice,  or 
warning  that  they  intended  to  do  so,  ran  the 
engine  with  a  freight  car  attached,  at  a  great 
and  unusual  rate  of  speed,  In  and  upon  the 
switch  track,  etc.  In  other  respects  tbe 
fourth  paragraph  was  llk^  the  second. 

It  was  tbe  manifest  purpose  of  the  pleader 
to  frame  a  complaint  under  tbe  second  and 
fourth  clauses  of  the  first  section  of  the 
employers'  liability  act  (section  7083,  Bums' 
Ann.  St.  1901),  which  provides  that  every 
railroad  or  other  corporation,  except  mu- 
nicipal, operating  in  this  state,  shall  be  li- 
able for  damages  for  personal  injury  suf- 
fered by  any  employfi  while  In  Its  service, 
the  employe  so  injured  being  In  the  exercise 
of  due  care  and  diligence  in  certain  cases; 
the  second  being  as  follows:  "Where  such 
Injury  resulted  from  the  negligence  of  any 
person  in  tb^  service  of  such  corporation, 
to  whose  order  or  direction  tbe  injured  em- 
ploye, at  the  time  of  the  injury,  was  bound  to 


conform,  and  did  conform."  The  fourth  case 
is  as  follows:  "Where  such  injury  was 
caused  by  tbe  negligence  of  any  person  in 
tiie  service  of  sncb  cprporation  who  has 
charge  of  any  signal,  telegraph  office,  switch 
yard,  shop,  round  house,  locomotive  engine 
or  train  upon  a  railroad,  or  Where  such  In- 
jury was  caused  by  the  negligence  of  any 
person,  co-employ6  fir  fellow  servant  engaged 
in  the  same  common  swvlce  in  any  of  the 
several  departments  of  the  service  of  any 
sncb  corporation,  tbe  said  person,  co-employft 
or  fellow  servant,  at  the  time  acting  in  the 
place,  and  performing  the  duty  of  tbe  cor- 
poration In  that  behalt,  and  the  person  so 
injured,  obeying  or  conforming  to  the  order 
of  some  superior  at  the  time  of  such  Injury, 
haying  authority  to  direct;  but  nothing  here- 
in shall  be  construed  to  abridge  the  liability 
of  the  corporation  under  existing  laws."  It 
l^ajB  manifestly  the  purppse  of  the  pleader 
in  the  first  paragraph  to  proceed  undpr  the 
second  clause  of  the  first  section  of  tbe 
statute^  and  in  the  second  and  fourth  para- 
graijtha  to  proceed  under  the  first  subdivision 
or  classification  of  cases  in  tbe  fourth  clause 
of  that  section.  In  the  first  paragraph  the 
person  in  the  service  of  the  appellant  to 
whose  orders  and  directions  it  was  alleged 
the  appellee  was  bound  to  conform  and  did 
conform  is  called  a  foreman,  and,  after  stat- 
ing his  special  direction  to  iJie  appellee,  and 
showing  bow  he  conformed  to  it,  the  pleader, 
in  setting  forth  the  negligence  of  tbe  fore- 
man, whereby  tbe  Injury  was  occasioned, 
refers  to  him  as  having  charge  and  super- 
vision of  tbe  switch  yards,  switch  tracks,  and 
cars  at  that  point,  and  authority  to  direct 
other  employes,  etc.;  yet  we  think  that  In 
determining  tbe  nature  of  the  cause  of  ac- 
tion, and  for  that  purpose  seeking  a  consist- 
ent single  theory.  It  may  be  concluded  that 
the  first  paragraph  proceeds  under  tbe  sec- 
ond clause,  rather  than  under  the  fourth 
clause  of  the  statute,  and  that  the  charge 
of  negligence  of  the  person  having  charge  of 
the  switch  yard  Is  made  by  way  of  showing 
the  negligence  of  the  person  in  the  service 
of  tbe  coriKiration  to  whose  order  or  dlrec- 
tlpn  the  appellee  at  tbe  time  of  tbe  Injury 
was  bound  to  conform  and  did  conform.  In 
the  first  paragraph  It  seems  to  have  been 
Intended  to  show  not  merely  that  the  appel- 
lee, wblle  In  the  performance  of  his  duty  as 
an  employ^,  was  injured  through  tbe  negli- 
gence of  tbe  person  having  charge  of  tbe 
switch  yard,  but  that,  while  conforming  to 
an  order  to  which  be  was  bound  to  conform, 
the  appellee  was  Injured  through  tbe  negli- 
gence of  the  person  who  gave  tbe  order, 
whose  negligence  consisted  in  directing  and 
permitting  tbe  locomotive  engine  to  proceed 
and  to  cause  tbe  injury  through  his  failure 
to  perform  his  duties  as  an  employe.  If,  In 
stating  a  cause  of  action  under  the  second 
clause,  tbe  pleading  should  state  facts  in- 
cidentally constituting  also  a  cause  of  ac- 
tion under  the  fourth  clause,  the  pleading 
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would  not  thereby  be  rendered  InBuflSclent  on 
demurrer.  The  gist  of  all  the  paragraphs 
was  the  personal  Injury  of  the  appellee 
through  negligence  of  employes  of  the  ap- 
pellant, who  at  common  law,  and  before  the 
enactment  of  the  employers'  liability  statute, 
would  be  regarded  as  big  fellow  seryants, 
whose  negligence  In  question  be  had  as- 
sumed. His  right  of  recovery  is  based  upon 
the  statute,  and  In  the  action  under  the  stat- 
ute he  cannot  be  regarded  as  having  assumed 
the  risk  of  the  particular  negligent  acta  or 
omissions  of  such  other  employes  whereby 
the  injury'  was  caused;  otherwise  the  stat- 
ute would  be  of  no  avail.  If,  in  such  a  com- 
plaint, based  upon  the  provisions  of  the  stat- 
utes under  which  either  of  these  paragraphs 
proceeds,  it  should  be  made  to  appear  that 
In  the  occurrehce  of  the  injury  the  plaintiff 
knowingly  encountered  apparent  danger, 
there  might  be  occasion  for  the  application 
of  the  maxim,  "Volenti  non  fit  injuria,"  or 
for  holding  that  under  the  facts  pleaded  it 
afflrmatively  appeared  that  the  plaintiff  was 
not  without  contributory  negligence  barring 
his  right  of  action;  but  such  a  case  Is  not 
presented  by  either  of  these  paragraphs. 
The  place  into  which  the  appellee  entered 
was  not  dangerous  but  for  the  negligence 
which  occurred  after  he  entered,  and  while 
he  was  engaged  in  the  performance  of  his 
appointed  task,  he  being  ignorant  of  the  facts 
which  created  the  risk  of  danger.  In  actions 
under  the  employers'  liability  statute  it  has 
not  been  necessary  to  expressly  negative 
contributory  negligence  since  the  enactment 
of  the  statute  of  1899  relieving  the  plaintiff 
In  such  cases  from  obligation  to  plead  or 
prove  want  of  contributory  negligence.  Acts 
1899,  p.  58,  c.  41;  section  359a,  Bums'  Ann. 
St.  1901;  Pittsburg,  etc.,  K.  Co.  v.  Llght- 
heiser  (Ind.  Sup.)  71  N.  B.  218;  Pittsburg, 
etc.,  R.  Co.  V.  Collins  (Ind.  Sup.)  71  N.  B. 
661.  See,  also,  upon  the  question  as  to  the 
sufficiency  of  the  complaint,  Louisville,  etc., 
R.  Co.  V.  Wagner,  163  Ind.  420,  53  N.  E.  027; 
Indianapolis  Gas  Co.  v.  Sbumack,  23  Ind. 
App.  8?,  54  N.  B.  414;  Chicago,  etc.,  R.  Co. 
V.  Richards,  28  Ind.  App.  46.  61  N.  E.  18; 
Terre  Haute,  etc.,  R.  Co.  v.  RIttenhouse,  28 
Ind.  App.  633,  62  N.  B.  295;  Cleveland,  etc., 
R.  Co.  V.  Scott,  29  Ind.  App.  519,  64  N.  B. 
896;  Indianapolis,  etc.,  R.  Co.  v.  Houlihan, 
157  Ind.  494,  60  N.  E.  943,  64  li,  R.  A.  787; 
Thacker  v.  Chicago,  etc.,  R.  Co.,  159  Ind. 
82,  64  N.  E.  605,  59  L.  R.  A.  792;  Consumers' 
Paper  Co.  v.  Byer,  160  Ind.  424,  66  N.  B. 
994;  American  Rolling  Mill  Co.  v.  Hullln- 
ger,  161  Ind.  673,  67  N.  E.  986,  69  N.  E.  460; 
Indiana  Manufacturing  Co.  v.  Buskirk,  32 
Ind.  App.  414,  68  N.  B.  925;  Baltimore,  etc., 
R.  Co.  v.  Hunsucker  (Ind.  App.)  70  N.  B.  556; 
Republic,  etc.,  Co.  t.  Berkes  (Ind.  Supi)  70 
N.  E.  815. 

The  objection  that  the  second  and  fourth 
paragraphs  of  the  complaint  failed  to  confine 
the  negligence  charged  to  a  single  employs 
m  charge  of  the  engine  did  not  render  these 


paragraphs  insufficient  The  use  of  the  sin- 
gular number  in  the  statute  did  not  render 
It  Inapplicable  if  the  engine  was  in  charge 
of  more  than  one  person  and  the  injury  was 
attributable  to  the  negligence  of  more  than 
one  of  them. 

The  appellant's  motion  for  a  new  trial  was 
overruled.  We  do  not  find  occasion  for  dis- 
turbing the  verdict  because  of  insufficiency 
of  the  evidence,  or  on  the  ground  of  the 
court's  refusal  to  direct  a  verdict  for  the 
appellant.  In  the  portion  of  the  brief  for  the 
appellant  purporting  by  its  heading  to  be  a 
statement  of  so  much  of  the  record  as  pre- 
sents the  errors  relied  upon,  under  the  snb- 
division  relating  to  the  overruling  of  the 
motion  for  a  new  trial,  reference  is  made 
to  two  of  the  causes  in  that  motion  by  their 
numbers,  with  the  statement  that  they  "cov- 
er the  ruling^  of  the  court  with  respect  to 
misconduct  of  attorneys"  (mentioning  two 
surnames),  with  a  reference  to  a  certain  page 
and  lines  of  the  record  and  a  certain  bill 
of  exceptions.  Under  the  heading  of  "Prop- 
ositions or  Points"  it  is  said  that  said  two 
assigned  causes  for  a  new  trial  relate  to 
misconduct  of  appe)lee's  two  attorneys,  giv- 
ing their  surnames,  "in  their  respective  ar- 
guments to  the  jury."  We  do  not  find  in 
the  brief  any  statement  showing  the  alleged 
misconduct  of  the  attorneys,  or  of  either  of 
them.  In  •  the  argument  appended  to  the 
brief  there  Is  reference  to  the  same  subject, 
but  there  is  no  showing  here  of  the  objec- 
tionable language  or  conduct  of  one  of  the 
attorneys.  As  to  the  other,  some  language 
used  by  him  in  argument  is  quoted,  which  ap- 
parently was  spoken  in  response  to  matter  In 
the  preceding  speech  of  one  of  the  attorneys 
for  the  appellant.  If  we  look  to  the  argument 
appended  to  the  brief,  it  would  seem  that 
attorneys  on  both  sides  Indulged  in  some 
scarcely  warrantable  latitude  of  expressioo, 
but  the  matter  Is  not  there  presented  with 
sufficient  definlteness  and  clearness  to  enable 
us  to  say  there  was  reversible  error  on 
the  part  of  the  appellee.  Rule  22  of  this 
court  (55  N,  E.  V)  requires  that  the  "brief 
of  the  appellant  shall  contain  a  concise  state- 
ment of  so  much  of  the  record  as  fully  pre- 
sents every  error  and  exception  relied  on. 
In  the  same  rule  it  is  required  that  follow- 
ing this  "statement"  the  brief  shall  con- 
tain, under  a  separate  heading  of  each  error 
relied  on,  separately  numbered  "propositions 
or  points,"  stated  concisely  and  without  ar- 
gument or  elaboration,  together  with  the  au- 
thorities relied  on  in  support  of  them.  Rule 
24  (55  N.  B.  vi)  provides  that  the  brief  of 
any  party  may  be  followed  by  an  "argu- 
ment" In  support  of  such  brief,  which  shall 
be  distinct  therefrom,  but  which  shall  be 
bound  with  the  same;  and  that  the  argument 
shall  be  confined  to  discussion  and  elabora- 
tion of  the  "points"  contained  in  the  brief. 
Every  error  and  exception  relied  on  must 
be  fully  presented  by  a  concise  statenaent  of 
matter  in  the  record.    It  is  manifest  that 
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tbe  brief  of  the  appellant  does  not  present 
any  question  as  to  misconduct  of  attorneys 
in  argument.  Counsel  for  appellant  have  not 
complied  with  tlie  rule  Just  mentioned  In 
their  attempt  to  obtain  a  review  of  the  in- 
structlons,  for  they  have  failed  to  set  out 
in  the  brief  any  of  tbe  instructions,  or  to 
make  a  concise  statement  of  tbe  purport 
thereof.  Cleveland,  etc.,  R.  Co.  y.  Stewart, 
161  Ind.  242,  68  N.  B.  170;  Perry,  etc.,  Co. 
V.  Wilson,  160  Ind.  435,  67  N.  E.  183.  An 
attenipt  to  rectify  this  defect  in  the  appel- 
lant's original  brief  has  been  made  by  copy- 
ing the  Instructions  in  the  reply  brief.  This 
is  not  admissible.  The  appellee  was  author- 
ized to  treat  the  objections  relating  to  tbe 
instructions  as  waived,  and  in  his  brief  be 
revokes  rule  22,  supra.  Under  rule  21  the 
appellee  has  no  right  to  file  any  supplemental 
or  additional  brief,  and  it  would  be  mani- 
festly Improper  to  permit  the  appellant  in 
bis  reply  brief  to  supply  matter  raising  ques- 
tions waived  in  his  original  brief. 

Under  the  heading  of  "Statement  of  so 
Much  of  the  Record  as  Presents  the  Errors 
Relied  on,"  in  the  appellant's  brief,  in  the 
portion  thereof  purporting  to  set  forth  tbe 
causes  in  the  motion  for  a  new  trial,  it  is 
indicated  that  cause  85  "relates  to  the  mis- 
c-onduct  of  the  Jury  In  returning  a  'quotient' 
verdict,  supported  by  the  affidavit  of"  two 
persons  named,  references  being  made  to  the 
places  in  the  record  where  the  "assignment" 
and  tbe  affidavit  may  be  found.  Under  the 
head  of  "Propositions  or  Points"  it  is  said 
(probably  with  reference  to  this  cause  in  the 
motion  for  a  new  trial)  that  th'e  thirty-third 
ground  for  a  new  trial  asserts  misconduct  of 
the  jury  in  returning  a  quotient  verdict,  and 
that  chance  or  quotient  verdicts  are  univer- 
sally condemned;  citing  authorities.  Thus 
the  brief  wholly  falls  to  set  forth  the  affida- 
vit, or  to  state  the  substance  thereof,  and 
in  tbe  "argument"  appended  to  the  brief 
there  is  no  showing  of  the  contents  of  the 
afladavit  to  adequately  Inform  this  court  up- 
on tbe  subject.  Looking  to  the  brief  of  the 
appellee,  we  do  not  Qnd  therein  any  state- 
ment sufQclently  supplying  Information  on 
this  matter.  With  such  inadequacy  of  pres- 
entation we  cannot  go  into  the  question  with- 
out ignoring  the  rules  of  this  court,  to  the 
enforcement  of  which  all  parties  before  as 
are  entitled,  and  to  the  observance  of  which 
we  are  bound  as  we  are  bound  by  other  rules 
of  law.  In  Perr^,  etc..  Co.  v.  Wilson,  160 
Ind.  436,  67  N.  E.  183,  it  is  said  that  when 
tbe  rule  of  court  in  question  "is  properly 
complied  with,  all  the  questions  presented  by 
the  assignment  of  errors  can  be  determined 
by  an  examination  of  the  briefs."  The  mat- 
ters to  be  decided  should  be  set  forth  In  the 
brief  of  the  appellant  with  such  fullness, 
definlteness,  and  clearness  that  tbe  court 
may  clearly  apprehend  the  questions  to  be 
decided  from  a  perusal  of  the  statement. 

Judgment  affirmed. 


(US  Ind.  S60) 
RICH    GROVE    TP.,    PULASKI    COUNTY, 
et  al.  V.  EMMBTT  et  al.    (No.  20,470.) 

(Supreme  Court  of  Indiana.     Nov.  29,  1904.) 

APPEAL— NECESSABT    PARTIES— DBAINAOE   PBO- 
CEEDINQS. 

1.  In  a  vacation  appeal  all  parties  against 
whom  judgment  was  rendered  must  be  made  co- 
appellants  in  the  Supreme  Conrt,  or  the  appeal 
will  be  dismissed  for  want  of  jurisdiction. 

2.  Burns'  Ann.  St  1901,  {  648,  provides  that 
on  the  death  of  any  party  to  a  judgment  before 
appeal  is  taken  an  appeal  may  be  taken  by  and 
notice  served  upon  the  persons  in  whose  favor 
and  against  whom  the  action  might  have  been 
revived  if  death  had  occurred  before  judgment. 
Section  272  provides  that  no  action  shall  abate 
by  the  death  of  the  party,  but  the  court  may 
allow  the  same  to  be  commenced  by  or  against 
the  decedent's  representative  or  successor  In  in- 
terest. In  proceedings  under  the  circuit  court 
drainage  law  to  charge  real  estate  belonging  to 
defendants  with  the  cost  of  the  construction  o& 
a  ditch,  one  of  the  defendants  died  after  judg- 
ment and  before  the  appeal  was  taken,  and  his 
administrator  was  made  a  party  appellant. 
Held  error;  that  the  real  estate  descended  to 
the  heirs,  and  they  should  have  been  made  ap- 
pellants, and  served  with  notice  of  appeal,  as 
required  by  Burns'  Ann.  St.  1901,  i  647,  and, 
this  not  having  been  done,  the  appeal  will  be 
dismissed. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; T.  B'.  Palmer,  Special  Judge. 

Proceedings  by  John  B.  Emmett  and  oth- 
ers against  Rich  Grove  township,  Pulaski 
county,  and  others,  for  the  constnictfon  of 
a  ditch  under  the  circuit  court  drainage  law. 
From  the  Judgment  rendered,  defendants  ap- 
peal.   Dismissed. 

H.  A.  Steis,  for  appellants.  W.  W.  Bor- 
ders and  Burson  &  Burson,  for  appellees. 

MONKS,  J.  Appellees  commenced  thig 
proceeding  August  6,  1002,  in  the  court  be- 
low, for  tbe  construction  of  a  ditch  under 
what  is  known  as  the  "Circuit  Court  Drain- 
age Law."  After  the  drainage  commission- 
ers filed  thehr  report,  and  within  tbe  time 
allowed  by  law,  Robert  J.  Geddis  and  others, 
against  whose  lands  benefits  were  assessed, 
each  filed  separate  remonstrances  alleging 
the  fifth,  seventh  and  eighth  causes  of  re- 
monstrance provided  in  section  5625,  Burns' 
Ann.  St  1901.  A  trial  of  said  cause  re- 
sulted in  a  finding  modifying  and  equalizing 
tbe  benefits  assessed  by  tbe  drainage  com- 
missioners, and  against  each  of  the  remon- 
strants ,for  the  eighth  statutory  cause,  and 
a  Judgment  establishing  the  proposed  work, 
approving  the  assessment  of  benefits  as  made 
by  the  drainage  commissioners  as  equalized 
and  modified  by  the  court.  After  the  ren- 
dition of  the  Judgment  in  said  cause,  and 
before  the  appeal  was  taken,  Robert  J.  Ged- 
dis died,  and  one  Charles  E.  Russell  was  ap- 
pointed administrator  of  his  estate.  In  the 
assignment  of  errors  Charles  E.  Russell,  as 
such  administrator,  has  been  made  a  party 
appellant,  and  has  assigned  errors.  The  heira 
of  said  Geddis  have  not  been  made  parties 
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to  thlB  appeal.  This  being  a  vacation  ap- 
peal, It  Is  well  settled  that  all  parties  against 
whom  Judgment  was  rendered  must  lie  made 
co-appellants  in  this  court  or  the  appeal  will 
be  dismissed,  for  the  reason  that  in  such 
case  we  hare  no  Jurisdiction  to  determine 
the  case  on  its  merits.  Haymaker  ▼. 
Schneck,  160  Ind.  443,  446,  447.  67  N.  E.  181, 
and  cases  cited;  McKee  v.  Root,  163  Ind. 
314,  64  N.  B.  802,  and  cases  cited;  Mellott 
t:  Messmore,  158  Ind.  297,  299,  63  N.  E.  451; 
Brown  y.  Sullivan,  168  Ind.  224,  63  N.  B.  302, 
and.  cases  cited.  Section  &18,  Burns'  Ann.  St. 
1901  (section  636,  Rev.  St.  1881;  section  636, 
Horner's  Ann.  St  1901),  provides  that  "in 
case  of  the  death  of  any  or  all  the  parties 
to  a  Judgment  before  an  appeal  is  taken,  an 
appeal  may  be  taken  by,  and  notice  of  an 
appeal  served  upon,  the  persons  in  whose 
<avor  and  against  whom  the  action  might 
have  been  revived,  if  death  bad  occurred 
before  Judgment"  Section  272,  Burns'  Ann. 
St  1901  (section  271,  Rev.  St  18S1;  section 
271,  Horner's  Ann.  St  1901),  provides  that: 
"No  action  shall  abate  by  the  death  or  dis- 
ability of  a  party,  or  by  the  transfer  of  any 
interest  therein.  If  the  cause  of  action  sur- 
vive or  continue.  In  case  of  the  death  or 
disability  of  a  party,  the  court  on  motion  or 
supplemental  complaint  at  any  time  within 
«ue  year,  or  on  supplemental  complaint  aft- 
erward, may  allow  the  action  to  be  continued 
by  or  against  his  representative  or  succes- 
sor in  interest  In  case  of  any  other  transfer 
of  Interest  the  action  shall  be  continued 
in  the  name  of  the  original  party;  or  the 
court  may  allow  the  person  to  whom  the 
transfer  Is  made  to  be  substituted  In  the 
action."  It  is  evident  that  If  said  Robert 
J.  Geddis  had  died  before  the  rendition  of 
the  Judgment  in  the  court  below,  his  heirs 
would  have  been  the  successors  in  interest 
of  the  deceased,  and  necessary  parties  to 
said  proceeding,  nnder  section  272  (271), 
supra.  1  Cyc.  of  Law  &  Proc.  pp.  83-86; 
Benolt  v.  Schneider,  89  Ind.  691;  Vail  T. 
Lindsay.  67  Ind.  628.  This  proceeding  was 
one  in  rem  to  charge  the  real  estate  of  said 
Geddis  with  a  part  of  the  cost  of  the  con- 
struction of  said  ditch.  Said  real  estate 
descended  to  his  heirs,  and  they  were  neces- 
sary parties  In  any  proceeding  to  enforce 
a  lien  thereon,  or  to  charge  the  same  with 
the  cost  of  constructing  any  public  drain 
under  the  statute.  It  is  clear,  therefore,  un- 
der section  648  (636),  supra,  that  the  heirs 
of  said  Robert  J.  Oeddis  were  necessary 
parties  on  appeal,  and  should  have  been 
made  co-appellants  In  this  appeal,  and  served 
with  notice,  as  reqtilred  in  section  647, 
Bums'  Ann  St  1901  (section  635,  Homer's 
Ann.  St  1901).  Elliott's  Trial  Proc.  |  168; 
Ewbank's  Manual,  §|  145,  166;  Vail  v.  Lind- 
say, 67  Ind.  628;  Benolt  v.  Schneider,  39 
Ind.  691.  As  this  has  not  been  done,  we 
have  no  Jurisdiction  over  the  heirs  of  said 
Geddis,  to  whom  his  real  estate  descended, 
and  cannot  determine  this  appeal  upon  Its 


merits.    The  appeal  must  therefore  be  dli- 
missed.     Haymaker  v.  Schneck,  supra;  Uo 
Kee  T.  Root   supra;  Mellott  v.  Messmoie, 
supra;  Brown  v.  Sullivan,  supra. 
Appeal  dismissed. 


06S  Ind.  9U) 
JOUBDAN  v.  CITY  OF  EVANSVILLB. 
(No.  20,310.) 
(Supreme  Ck>art  of  Indiana.     Nov.  29,  1904.) 

IWTOXICATINO    tiqUOBS— STATUTES    AUTHOBIZ- 
lira  UCENBD— CONSTITUTIONAI.  I.AV. 

1.  Bums'  Ann.  St  1901,  f  3927.  glvhig  a  dty 
power  to  reqali«  a  license  to  sell  intoxicatinf 
liquors  within  four  miles  of  its  corporate  lim- 
its, does  not  contravene  Const  art.  1,  |  21,  pro- 
viding that  no  man's  property  shall  be  taken 
without  Just  compensation. 

2.  The  right  to  sell  intoxicating  Ii(;^ors  is  not 
one  of  the  privileges  and  immunities  of  citizens 
which  Const.  U.  S.  Amend.  14,  forbids  the  states 
to  abridge,  or  which  Const.  Ind.  art  1,  {  23, 
prohibits  the  Legislature  from  granting  to  any 
citizen,  which  on  the  same  terms  shall  not 
equally  belong  to  all  citizens;  so  that  said  pro- 
visions are  not  contravened  by  Bums'  Ann.  St 
1901,  f  S927.  giving. a  city  power  to  require  a 
license  to  sell  intoxicating  liquors  within  four 
'miles  of  its  corporate  limits. 

Appeal  from  Circuit  Conrt  Vanderburgh 
County;  L.  O.  Rascb,  Judge. 

Action  by  the  city  of  EvansvlUe  against 
Fred  L.  Jourdan.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

BL  J.  Crenshaw,  for  appellant  A.  W. 
Funkhouser,  for  appellee. 

MONKS,  J.  This  action  was  commenced 
In  the  police  court  of  the  city  of  EvansTllie 
against  appellant  to  recover  a  penalty  for 
the  violation  of  an  ordinance  of  the  city  re- 
quiring a  license  to  retail  Intoxicating  liquors 
within  fow  miles  of  the  corporate  limits.  A 
trial  of  said  cause  resulted  In  a  flndhug  and 
Judgment  in  favor  of  appellee.  From  this 
Judgment  appellant  appealed  to  the  court  be- 
low, where  he  was  again  convicted. 

The  statute  authorizing  appellee  to  pass 
the  ordinance  under  which  appellant  was 
convicted  reads  as  follows:  "3927.  General 
Power  of  Council.  The  common  council  shall 
have  power  to  enact  ordinances  for  the  td- 
lowing  purposes:  •  •  •  To  license,  tax 
and  regulate  the  selling  or  giving  away  of 
any  spirituous,  vinous  or  malt  liquors,  and 
to  tax,  license  and  regulate  places  •  •  • 
where  such  liquors,  or  either  of  them,  are  to 
be  used  on  the  premises  when  given  away, 
sold,  stored  or  manufactured;  but  stich  li- 
cense shall  not  exceed  the  amount  provided 
for  by  the  laws  of  this  State  for  other  inter- 
ests thereof.  For  the  purposes  of  this  sec- 
tion. Jurisdiction  is  given  such  city  for  four 
miles  from  its  corporate  limits."  Section 
3927,  Bums'  Ann.  St  1901.  Appellant  in- 
sists that  said  section  Is  in  conflict  with  the 
fourteenth  amendment  to  the  Gonstitntios  of 
the  United  States,  and  with  sections  21  and 
23  of  article  1  of  the  Constitution  of  this 
state.     These  are   the  only   questions  pre- 
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aented  by  tlila  ai>{>eaL  Tbe  vftUdlty  of  6iibh 
a  statate  Is  not  ta  open  question  In  this 
state.  In  Lnbs  T.  Olty  of  Crawfordsyaie,  109 
ind.  460, 10  N.  E.  411,  tbe  appellant  ints  con- 
victed on  a  charge  of  violating  an  ordinance 
requiring  a  license  to  retail  Intoxicating  liq- 
uors within  two  miles  of  tbe  limits  of  the 
city  of  CrawfordfevIUe,  and  It  was  held  that 
the  Legislature  bad  the  power  to  designate 
the  limits  over  which  tbe  Jurisdiction  of  the 
municipal  corporations  shall  extend,  and  that 
Its  Judgment  upon  the'  question  la  conclusive 
on  tbe  courts.  l%e  court  said  (t)ages  4?0, 
471,  lOe  Ind.,  Images  413,  414,  10  N.  E.):  "Tbe 
Legislature  has  power  to  determine  what  the 
territorial  Jurisdiction  of  the  political  subdi- 
visions of  tbe  state  shall  be.  Jadge  DUlM 
says:  'With  tbe  exception  of  certain  consti- 
tutional limitations  presently  to  be  noticed, 
tbe  power  of  tbe  Legislature  over  such  cor- 
porations Is  supreme  and  transcendent.  It 
may  erect,  change,  divide,  or  even  abolish 
tbem  at  pleasure,  as  it  deems  the  public  good 
to  require.'  1  Dillon  <m  Municipal  Corpora- 
tions (3d  Ed.)  {  54.  It  Is  certainly  within  tbe 
power  of  the  Legislature  to  declare  that  no 
unlicensed  dramshop  shall  be  kept  within  a 
designated  number  of  feet  of  the  corporate 
limits;  otherwise  all  that  need  be  done  to 
evade  tbe  law  would  be  to  keep  a  foot  or 
two  beyond  tbe  coi-porate  boundaries.  If  the 
Legislature  has  any  power  at  all  to  desig- 
nate the  limitations  over  which  the  juris- 
diction of  a  municipal  corporation  shall  ex- 
tend, then,  necessarily,  the  subject  must  be 
vritbin  Its  discretion,  and.  If  this  be  so,  its 
Judgment  upon  the  question  must  be  con- 
clusive." "Limitations  upon  the  legislative 
power  are  to  be  sought  for  In  the  Constitu- 
tion, and.  If  not  found  there,  they  do  not 
exist.  Eastman  v.  State,  100  Ind.  378,  10 
N.  E.  97,  58  Am.  Rep.  400;  Robinson  v. 
Schenck,  102  Ind.  307,  1  N.  E.  698;  Hed- 
derich  v.  State,  101  Ind.  564,  1  N.  E.  47,  51 
Am.  Rep.  768.  There  la  nothing  In  the  Con- 
stitution prohibiting  the  Legislature  from 
fixing  the  Jurisdiction  of  municipal  corpora- 
tions, and  tbe  Judiciary  cannot  supplant  tbe 
Judgment  of  the  Legislature  with  its  own. 
•  •  •  Tbe  power  to  exact  a  license  Is  a 
police  power  vested  In  the  sovereign,  and 
may  be  delegated  to  the  Instrumentality  of 
government,  such  as  municipal  corporations 
are.  The  purpose  of  exacting  a  license  Is  to 
limit  and  regulate  tbe  business,  for,  if  li- 
censes were  not  required,  all  persons  might, 
under  the  mles  of  tbe  common  law,  freely 
engage  in  tbe  business;  but  by  Imposing  a 
restriction  In  tbe  form  of  a  license  tbe  trafilc 
Is  regulated  and  limited.  The  principle  upon 
which  the  power  rests  Is  a  very  ancient  one, 
and  is  the  same  as  that  which  for  hundreds 
of  years  has  sustained  tbe  right  to  restrict 
tbe  business  of  hawking  and  peddling  by 
exacting  licenses."  In  Emerlcta  v.  City  of 
Indianapolis,  118  Ind.  279,  20  K.  E.  795.  the 
same  question  was  inrolred,  and  the  court 
said  (page  280,  118  Ind.,  page  705,  20  N.  E.): 
72  N.E.— 85 


"Tbe  Legislature  baA  tbe  power,  as  was 
demonstrated  In  Lutz  v.  Olty  of  Crawforda- 
viUe,  100  Ind.  466,  10  N.  B.  411,  to  determine 
over  what  territory  tbe  Jurtadlction  of  a 
mnnlclpal  corporation  shall  extend.  •  •  * 
Tbe  law  In  exacting  a  license  fee  does  not 
grant  a  privilege  that  did  not  before  exist, 
but,  on  tbe  contrary,  lays  a  special  tax  upon 
a  pnrsult  which,  but  for  tbe  statute,  might 
be  followed  withont  paying  any  special  tax. 
There  Is  therefore  no  jnst  reason  for  afflnn- 
Ing  that  a  person  who  can  secure  no  benefit 
from  the  municipal  government  should  be 
exempt  from  tbe  special  tax  Imposed  upon 
those  engaged  In  the  business  of  selling  liq- 
uor." See,  alto,  Robb  v.  City  of  Indianap- 
olis, 88  Ind.  48.  It  has  been  held  In  other 
states  that  tbe  Legislatures  thereof  have  the 
power  to  delegate  to  municipal  corporetloi^ 
the  right  to  exercise  police  power  beyond 
and  within  a  prescribed- distance  of  the  mu- 
nicipal limits.  20  Am.  8c  Engl  Ency.  of  Law 
(2d  Ed.)  p.  1148;  Board,  etc.,  of  Falmouth 
V.  Watson,  0  Bush  (Ky.)  660;  Plack  v.  Fry, 
Mayor,  82  W.  Va.  884,  9  S.  B.  240;  Van 
Hook  V.  City  of  Selma,  70  Ala.  861,  46  Am. 
Rep.  85;  Chicago,  etc.,  Co.  v.  Chicago,  88 
111.  221,  30  Am.  Rep.  S45;  State  v.  Franklin, 
40  Kan.  410,  19  Pac.  801.  The  power  to 
regulate  tbe  liquor  tra^c  Is  fonnd  in  tbe 
police  power  of  tbe  state,  and  It  should  be 
remembered.  In  considering  all  statutes  on 
that  subject,  tbtrt  no  one  possesses  an  In- 
alienable or  constitutional  right  to  keep  a 
saloon  for  tbe  sale  of  intoxicating  liquors. 
"To  sell  Intoxicating  liquors  at  retail  Is  not 
a  natural  right  to  pursue  an  ordinary  call- 
ing." Black  on  Intoxicating  Liquors,  |  48; 
Boomersbine  v.  TJIine,  159  Ind.  500,  503,  66 
N.  E.  913;  State  V.  Oerhardt,  145  Ind.  439, 
462,  44  N.  E.  469,  33  L.  R.  A.  313;  Sherlock 
V.  Stnart,  96  Mich.  198,  65  N.  W.  845,  21  L. 
R.  A.  580;  Cooley,  Const.  LIm.  (7th  Ed.)  pp. 
845-S51.  Neither  Is  the  right  to  sell  Intoxi- 
cating liquors  one  of  tbe  privileges  and  im- 
munities of  citizens  of  tbe  United  States 
which  tbe  fourteenth  amendment  of  the  (Con- 
stitution of  the  United  States  forbids  tbe 
states  to  abridge.  Bartemeyer  v.  Iowa,  86 
U.  S.  129,  21  L.  Ed  929;  Mugler  v.  Kansas, 
123  U.  S.  623,  8  Sup.  Ct.  273,  31  L.  Ed  206; 
Crowley  v.  Christensen,  137  U.  8.  86,  11 
Sup.  Ct  13,  84  L.  Ed.  620;  Glozza  v.  Tier- 
nan.  148  U.  8.  657,  13  Sup.  Ct.  721,  87  L. 
Ed.  590;  Town  of  FarmvIUe  v.  Walker,  101 
Va.  323.  43  S.  E.  658,  61  L.  R.  A.  125;  Dan- 
ville V.  Hatcher,  101  Va.  62S,  626-531,  44  8. 
E.  723,  and  cases  died;  Cooley,  (Const  LIm. 
(7th  Ed.)  pp.  845-831.  In  the  case  of  Glozza 
V.  TIernan,  supra,  Involving  the  constitution- 
ality of  the  laws  regulating  tbe  sale  of  liq- 
uors In  Texas,  Mr.  Chief  Justice  Puller  (page 
661,  148  U.  S.,  page  723.  13  Sup.  Ct,  87  L. 
E».  599)  said:  "But  It  Is  contended  that  tbe 
act  conflicts  with  the  provisions  of  the  four- 
teenth amendment  that  'no  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  Immunities  of  citizens  of  the 
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United  States;  nor  thaU  any  atate  deftrlra 
any  person  of  life,  liberty  or  property  with- 
ent  dne  process  of  law,  nor  deny  to  any  per- 
son within  Its  jnriadlctlon  the  eqnal  protec- 
tion of  the  laws.'  Tbe  priylleges  and 
immnnlties  of  citizens  of  tbe  United  States 
are  prlTlleges  and  immnnlties  arising  out  of 
the  nature  and  essential  character  of  the  na- 
tional government,  and  granted  or  secored 
by  the  Constltntlon  of  the  United  States,  and 
tba  right  to  sell  Intoxicating  Uqnors  is  not 
one  of  the  rights  growing  oat  of  such  dtl- 
sensblp.  Bartemeyer  t.  Iowa,  8S  U.  S.  129, 
21  li.  Bd.  929.  The  amendment  [14]  does 
not  take  from  tbe  states  their  powers  of 
police  that  were  reserved  at  the  time  the 
original  Constitution  was  adopted.  Undoubt- 
edly It  forbids  any  arbitrary  deprivation  of 
life,  liberty,  or  property,  and  secures  eqnal 
protectlaa  to  all  nnder  like  circumstances  In 
the  enjoyment  of  their  rights;  but  It  was 
not  designed  to  interfere  with  the  power  of 
the  state  to  protect  the  lives,  liberty,  and 
property  of  its  citizens,  and  to  promote  their 
health,  morals,  education,  and  good  order." 
In  Crowley  v.  Chrlstensen,  supra,  the  8v- 
preme  Court  of  the  United  States,  by  Mr. 
Justice  Field  (page  91,  137  U.  8.,  page  15. 
11  Sup.  Ct,  84  L.  Ed.  620),  said:  "The  sale 
of  such  liquors  in  this  way  has  heretofore 
been  at  all  times,  by  the  courts  of  every 
state,  considered  as  the  proper  subject  of 
legislative  regulation.  *  *  *  It  is  a  qnesp 
tlon  of  public  expediency  and  public  moral- 
ity, and  not  of  federal  law.  The  police  pow- 
er of  the  state  is  fully  competent  to  regulate 
the  business — to  mitigate  its  evils  or  to  sup- 
press it  entirely.  There  is  no  inherent  right 
In  a  citizen  to  thus  sell  intoxicating  liquois 
by  retail.  It  is  not  a  privilege  of  a  citizen 
of  the  state  or  of  a  citizen  of  the  United 
States.  •  •  •  The  manner  and  extent  of 
regulation  rest  in  the  discretion  of  the  gov- 
erning authority,  *  *  *  It  is  a  matter  of 
legislative  will  only.  As  in  many  other 
cases,  the  officers  may  not  always  exercise 
the  power  conferred  upon  them  with  wisdom 
or  Justice  to  the  parties  affected.  But  that 
is  a  matter  which  does  not  affect  the  author- 
ity of  the  state,  or  one  which  can  be  brought 
nnder  the  cot^iizance  of  the  courts  of  the 
United  States."  In  City  of  Danville  v. 
Hatcher,  supra,  the  court  (pai^  627,  101  Va., 
page  724,  44  8.  E.)  said:  "It  Is  there  said: 
'That  the  regulation  of  tbe  sale  of  intoxicat- 
ing liquors  Is  within  tbe  police  power  of  the 
state  is  established,  if  not  literally,  by  all 
the  cases  \  here  the  subject  has  been  consid- 
ered; certainly  by  an  overwhelming  array 
of  authority.'  It  has  been  repeatedly  de- 
cided that  the  subject  is  wholly  within  the 
power  of  the  Legislature,  and  that  the  traf- 
fic is  not  one  of  the  privileges  or  immunities 
of  citizenship  gnarantied  and  protected  by 
tbe  United  States  Constitution  or  the  four- 
teenth amendment  thereto.  It  may  be  en- 
tirely prohibited;  and  Its  regulation,  when 
permitted,  is  absolutely  witliin  the  discretion 


«f  the  ■erwal  states.  These  prlBclpies  arc 
sustained  by  the  Supreme  Goort  «f  the  Uait- 
ed  States  in  a  long  line  of  decisions,  rendered 
both  before  and  after  the  adoption  of  the 
fourteenth  amendment  Bartemeyer  v.  Iowa, 
85  U.  S.  120,  21  L.  Ed.  029;  Boston  Beer  Ca 
r.  Massachusetts,  97  U.  8.  25,  24  L^  Ed.  968; 
Mngler  t.  Kansas,  123  U.  S.  623,  8  Sup.  Ct 
278,  81  L.  Ed.  206;  Kldd  v.  Pearson,  128  D. 
a  1,  9  Sup.  Ct  6,  82  L.  Ed.  846;  HudJess 
T.  Chlldrey,  185  U.  8.  662,  10  Snp.  Ot  972, 
84  Ia  Ed.  804;  Crowley  r.  Chrlstensen,  137 
U.  S.  86,  11  Sup.  Ct  IS,  34  L.  Ed.  620;  Gios- 
sa  T.  Tieman,  148  U.  8.  657,  13  Sup.  Ct  721, 
87  li.  Ed.  609."  It  is  evident  that  Oie  stat- 
ute involved  in  this  case  is  not  in  conflict 
with  either  the  state  or  federal  ConstltutioD. 
The  Judgment  of  the  court  below  is  there- 
fore affirmed 

OaS  Ind.  S4t| 
RENNERT  T.  SHIRK  et  aL    (No.  20,428.) 
(Supreme  Court  of  Indiana.     Nov.  29,  1904.) 

qUTETINO  TITUe  —  C01CPI.AIIIT  —  AOVEaSX  POS- 
SESSION—OUIIV  or  BIOHIV-EVIDBRCC  —  MIS- 
TA£S— ACTS  AITD  BTATnCXMTB  AITKB  VKBTMS 
or  TITLE. 

1.  It  beine  enough  for  the  complaint  in  an 
action  to  quiet  title  to  alleee  that  oomplainant 
is  the  owner  of  the  laud,  it  is  immateriaJ,  wbere 
this  is  done,  whether  the  farther  allegations 
concerning  posBeasion  are  a  sufficient  statanent 
of  title  by  prescription. 

2,  That  poaaession  la  tmder  a  dalm  of  ri^t, 
so  aa  to  give  title  by  prescription,  may  be 
ahown  by  the  exercise  ox  acts  of  ownerahip, 
without  any  declaration. 

8.  One  may  acqnlre  title  bv  adverae  posaesn'oi 
to  land  adjoining  his  lot  thoogh  be  takea  and 
holds  poasesaion  of  it  under  a  miataka  aa  to  the 
location  of  the  boundary. 

4.  One  does  not  lose  title  acquired  by  adven; 
posaession  where,  after  poaaession  for  the  neees 
saty  time,  he  atatea  that  he  does  not  claim  the 
land,  and  offers  to  buy  it,  and  his  poaaeaaioD 
oeaaes  to  Iw  exdosive. 

Appeal  from  Circuit  Court,  Miami  County; 
J.  N.  Tlllett  Judge. 

Action  by  Mary  H.  Rennert  against  Mil- 
ton Shirk  and  others.  From  an  adverM 
Judgment,  complainant  appeals.  Transfer 
red  from  the  Appellate  Court  under  section 
1337U,  Bums'  Ann.  St  1901.    Affirmed. 

John  T.  Armitage  and  W.  E.  Mowbray,  for 
appellant  Mitchell,  McClintlc  *  Antrim. 
for  appellees. 

MONKS,  J.  Appellant  brought  this  action 
against  appellees  to  quiet  the  title  to  lot  No. 
82  in  the  original  plat  of  the  city  of  Pern. 
AppeUees  MUton  and  EBbert  W.  Shirk  and 
Alice  S.  Edwards  filed  a  cross-complaint  to 
quiet  title  in  themselves  to  a  part  of  said  lot 
82.  Appellant's  demurrer  for  want  of  tacts 
to  said  cross-complaint  was  overruled.  A 
trial  of  said  cause  resulted  in  a  finding,  and. 
over  a  motion  for  a  new  trial,  a  Judgment,  In 
favor  of  the  cross-complainants,  quieting 
their  title  to  tbe  part  of  lot  82  described 
therein. 

The  errors  assigned  and  not  waived  call 
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Iq  qnestion  the  action  of  tbe  court  In  orerrul- 
ing  appellant's  demurrer  to  tbe  cross-com- 
platnt  and  appellant's  motion  for  a  new  trial. 
Tt .  Is  alleged  In  the  cross-complaint  tbat 
crose-complalnants  are  the  owners  in  fee 
simple  of  the  following  real  estate  In  Miami 
county,  in  the  state  of  Indiana  (describing 
the  part  of  said  lot  82  in  controrersy);  'that 
said  cross-defendant,  Mary  H.  Bennert,  is 
claiming  some  right,  title,  or  interest  In  and 
to  said  real  estate  adverse  to  the  interest  of 
said  cross-complainants,  the  nature  of  which 
Is  to  them  unknown,  but  which  is  unfounded 
and  without  right,  and  casts  a  cloud  upon 
their  title  thereto.  Oross-complalnants  fur- 
ther say  that  for  more  than  twenty  (20) 
years,  to  wit,  for  sixty  (60)  years,  last  part, 
they  and  their  immediate  and  remote  gran- 
tors have  been  in  open,  notorious,  continu- 
ous, and  adverse  possession  of  said  real  es- 
tate as  against  cross-defendant,  Mary  H. 
Rennert  and  all  the  world,  claiming  title 
thereto." 

Appellant  Insists  that  said  cross-complaint 
is  insufficient  "because  it  is  not  alleged  In 
terms,  or  tbo  equivalent  thereof,  that  the 
possession  of  the  cross-complainants  and 
those  under  whom  they  claim  title  was  ac- 
tual and  exclusive;  tbat  the  allegation  that 
the  possession  was  adverse  is  a  mere  con- 
elusion,  and  not  tbe  statemmt  of  a  fact" 
In  an  action  to  quiet  title,  under  our  stat- 
utes, the  pleading,  to  be  sufficient,  must  al- 
lege that  the  pleader  is  the  owner  of  the 
real  estate  described  therein,  or  a  certain  in- 
terest therein,  and  that  the  defendant  in  the 
action  or  cross-action  claims  an  interest 
therein,  and  that  such  claim  is  adverse  to 
the  title  asserted  in  said  pleading,  or  that  the 
same  is  unfounded  and  a  cloud  upon  such 
title.  Weaver  v.  Apple,  147  Ind.  304,  305,  48 
N.  B.  642;  Rausch  v.  Trustees,  107  Ind.  1-3, 
8  N.  E.  25,  and  cases  cited;  Johnson  v.  Tay- 
lor, 106  Ind.  89,  90-82,  6  N.  B.  7S2,  and  cases 
cited;  Mitchell  v.  Bain,  142  Ind.  604,  606, 
607,  42  N.  B.  230;  Brown  v.  Cox,  15S  Ind. 
364r-366,  63  N.  E.  568,  and  cases  cited;  Sey- 
moar  Water  Co.  v.  City  of  Seymour  (Ind. 
Sap.)  70  N.  E.  514-C16.  All  these  essential 
facts  were  alleged  In  the  cross-complaint, 
and  It  is  therefore  sufficient. 

It  is  not  necessary  to  decide  whether  or 
not  the  allegations  in  said  cross-complaint 
concerning  the  possession  are  sufficient  to 
j;ive  title  by  prescription,  for  the  reason  that 
said  pleading  is  good  without  considering 
said  allegations;  and,  even  if  they  are  not 
sufficient  to  give  title,  they  do  not  in  any 
way  overcome  or  destroy  the  other  allega- 
tions thereof. 

The  motion  for  a  new  trial  assigned  two 
causes  therefor:  (1)  The  Insufficiency  of  the 
evidence  to  sustain  the  finding;  (2)  that  the 
finding  is  contrary  to  law. 

The  finding  In  favor  of  tbe  cross-complain- 
ants and  against  appellant  was  made  upon 
the  ground  that  said  cross-complainants  held 
title  to  the  real  estate  In  controversy  by  ad- 


verse possession.  To  be  adverse,  opossesslon 
must  be  actual,  open,  and  aotorlous,  exclu- 
sive, continuous,  and  under  a  claim  of  right'; 
that  Is,  an  Intention  te  claim  adversely. 
Worthley  y.  Bnrbanks,  146  Ind.  634,  5S9,  46 
N.  B.  779.  Appellant  insists  that  appellees 
failed  to  show  title  by  adverse  possession, 
because  there  was  no  evidence  that  tbieir 
possession  and  the  possession  of  those  under 
whom  they  hold  and  claim  the  part  of  lot  82 
in  controversy  was  "under  a  claim  of  right" 
We  may  therefore  assume  tbat  the  evidence 
established  all  tbe  other  es^ntial  elements 
of  title  by  prescription,  and  proceed  to  con- 
sider the  question  mentioned. 

Evidence  was  given  in  the  cause  showing 
that  lots  81  and  82  in  the  original  plat  of  the 
dty  of  Peru  are  adjacent  to  each  other,  lot 
82  being  west  of  lot  81.  Prior  to  1842  the 
owner  of  lot  81  built  a  frame  dwelling  house 
on  the  west  side  of  said  lot,  which  extended 
28  inches  over  and  upon  said  lot  82,  where 
it  remained  until  the  time  of  tbe  trial  of 
this  cause  in  1903.  The  pa!rt  of  said  lot  82 
occupied  by  said  dwelling  house  was  a  strip 
26  Inches  wide,  commencing  at  the  north  or 
front  end  of  said  lot  82  on  the  east  side 
thereof,  and  extending  back  from  the  street 
south  38  feet — the  real  estate  claimed  in  the 
cross-complaint  The  owners  of  said  lot  81, 
either  In  person  or  by  their  tenants,  have 
lived  In  the  said  dwelling  house,  and  had  ac- 
tual, exclusive,  and  continuous  possession  of 
the  real  estate  in  controversy,  from  the  time 
said  house  was  built,  for  a  period  of  more 
than  40  years,  and  have  during  tbat  x)eriod, 
and  until  the  time  of  the  commencement  of 
this  action  in '  1902,  repaired  said  property, 
rented  it  collected  the  rents,  offered  to  sell 
and  convey,  and  have  sold  and  conveyed  the 
same,  by  the  description  of  lot  81,  and  exer- 
cised acts  of  ownership  in  regard  to  the 
same,  disregarding  the  claims  of  others,  ask- 
ing permission  from  no  one,  and  using  the 
property  as  a  part  of  said  lot  81  and  as  their 
own.  This  sufficiently  shows  tbat  the  pos- 
session of  tbe  part  of  lot  82  in  controversy 
was  under  a  claim  of  right 

It  Is  not  necessary  that  appellees  and  those 
through  whom  they  claim,  or  any  of  them, 
ever  made  oral  declaration  of  such  "claim  of 
right"  It  may  be  inferred  from  the  manner 
of  the  occupancy.  The  same,  as  well  as  all 
the  other  essential  elements  of  adverse  pos- 
session, may  be  shown  by  positive  acts  of 
ownership  inconsistent  with  the  title  and 
possession  of  the  true  owner  of  the  real  es- 
tate in  controversy,  such  as  erecting,  repair- 
ing, and  occupying  buildings  on  said  real 
estate,  leasing  the  same  and  collecting  the 
rents,  selling  and  conveying,  and  offering  to 
sell  and  convey,  said  property  as  improved. 
1  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  888-- 
800;  1  Cyc.  Law  A  Proc.  998-1000;  2  Pin- 
grey  on  Real  Property,  §§  1163,  1164;  Tlede- 
man  on  Real  Prop.  (2d  Ed.)  ii  697,  699,  pp, 
661,  662;  3  Washburn  on  Real  Prop.  (6th 
Ed.)  tt  1966,  1976;  8  Ken  on  Seal  Prop.  { 
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22T3,  pp.  2286-2297;  2  Ttffany'i  Mod.  Law 
of  Beal  Prop,  t  ill;  7  Ballard's  Law  of  Real 
Prop.  pp.  18-20;  8  Ballard's  Law  of  Real 
Prop.  {  27,  pp.  23,  24;  Wood  on  Limltatlopa 
(8d  Ed.)  p.  577;  Angell  on  Liraltatlons  (6th 
Ed.)  400,  401:  Sedgwick  &  Wait  on  Trial  of 
q:iUe  to  Land  (2d  Ed.)  I  758;  Watson  t. 
Gregg,  10  Watts  (Fa.)  289,  285,  SS  Am.  Dec. 
179;  Bung  r.  Sttonebeiger,  2  Watts  (Fa.) 
23,  27, 26  Am.  Dee.. 86, 101;  French  v.  Fearc«, 
8  Conn.  438,  21  Am.  Dee.  680;  Bryan  v.  At- 
water,  S  Day  (Conn.)  181,  5  Am.  Dec.  139; 
Kennebec  Purchase  ri  Laboree,  2  Oreenl. 
(Me.)  27S,  11  Am.  Dec.  78;  Allen  t.  Allen, 
58  Wis.  202,  20e-208,  16  N.  W.  610;  Meyer 
V.  Hope,  101  Wis.  123,  125-130,  77  N.  W. 
720;  Bishop  v.  Bleyer,  106  Wis.  330,  332,  333, 
81  N.  W.  413;  Pitman  v.  Hill,  117  Wis.  318, 
322,  823,  84  N.  W.  40;  Oilman  v.  Brown,  115 
Wis.  1,  6,  6,  81  N.  W.  227;  Bennett  v.  Clem- 
ence,  6  Allen  (Mas^.)  10,  18,  19;  Stedman  v. 
Smith,  8  El.  &  BL  1|  yillage  of  Glencoe  v. 
Wadsworth,  48  Minn.  402,  61  N.  W.  377; 
Dean  T.  Ooddard,  55  Minn.  290,  297-289,  56 
.V.  W,  1060;  Rowland  y.  Williams,  23  Or. 
515,  521,  522,  32  Pac.  402;  Willamette,  etc., 
Co.  T.  Hendriz,  28  Or.  485,  487,  42  Pac.  514, 
.52  Am.  St.  Rep.  800;  Llddon  t.  Hodnett,  22 
Fla.  442,  466;  Grim  v.  Murphy,  110  111.  271; 
Dyer  v.  Bldrldge,  136  Ind.  654,  654-660,  36 
X.  E.  622,  and  cases  cited;  Brown  y.  An- 
derson, 90  Ind.  83,  88,  89;  Nowlln  y.  Whip- 
ple, 120  Ind.  500,  598,  22  N.  E.  069,  8  I*  R. 
A.  159,  and  cases  cited;  Mitchell  v.  Bain, 
142  Ind.  604,  607,  606,  42  N.  E.  230,  and  cases 
cited;  Pittsburgh,  etc.,  Ry.  Co.  v.  Stickley, 
155  Ind.  312,  58  N.  B.  192;  Cntsinger  y.  Bal- 
lard, 116  Ind.  93,  97.  17  N.  E.  206,  and  cases 
cited. 

It  Is  said  In  Dyer  y.  Eldrldge,  supra  (page 
659,  136  Ind.,  page  524^  36  N.  E):  "Exercis- 
ing that  dominion  over  the  thing  used,  tak- 
ing that  use  and  profit  it  is  capable  of  yield- 
ing in  its  present  condition,  such  acts  being 
so  repeated  as  to  show  that  they  are  done  in 
the  character  of  owner,  and  not  of  an  occa- 
sional trespasser,  constitute  adverse  posses- 
sion. Baum  V.  Currituck,  etc..  Club,  96  N. 
C.  310,  2  S.  E.  673,  675,  676.  ••  •  -rhe 
correct  doctrine  is  declared  in  La  Frombois 
V.  Jackson,  8  Cow.  588,  603,  18  Am.  Dec.  463, 
as  follows:  The  actual  possession  and  im- 
provement of  the  premises  as  owners  are  acr 
ctistomed  to  possess  and  improve  their  es- 
tate, without  any  payment  of  rent,  recogni- 
tion of  a  title  in  another,  or  disavowal  of  a 
title  in  himself,  will,  in  the  absence  of  all 
other  evidence,  be  sufficient  to  raise  a  pre- 
sumption of  his  entry  and  holding  as  abso- 
lute owner,  and,  unless  rebutted  by  other  ev- 
idence, will  establish  the  fact  of  claim  of  ti- 
tle.' The  court  further  said:  'Every  posses- 
sion, then,  is  adverse,  and  entitled  to  the 
peaceful  and  benignant  operation  aiid  pro- 
tecting safeguard  of  the  statute,  which  is  not 
in  subservience  to  the  title  of  another,  either 
by  a  direct  .acknowledgment  of  some  kind, 
or  an  open  or  tacit  disavowal  of  right  on  the 


part  of  the  occupant;  and  it  Is  in  fbe  Utter 
case  only  that  the  law  adjudges  the  posses- 
sion of  one  to  the  benefit  of  another."*  It 
is  said  In  Sedgwick  &  Walt  on  Trial  of  Title 
of  Land,  i  768:  "The  adverse  intention  of 
the  tenant,  in  the  absence  of  proof  of  his  own 
admissions  to  the  contrary,  or  other  proof 
that  his  possession  was  only  permissive,  or 
Ui  fact  without  hostile  intent,  may  be  gen- 
erally evidenced  by  the  character  of  bis  pos-  . 
session  and  acts  of  ownership.  If  these  are 
sufficiently  definite,  open,  and  exclusive,  it 
will  be  presumed  that  they  are  done  with  the 
intent  to  appropriate  the  land.  By  such  acts, 
It  Is  said,  the  party  {troclaims  to  the  public 
that  ho  asserts  an  exclusive  ownership  over 
the  land.  Brumagln  v.  Bradshaw,  39  Cal.  46. 
Thus  It  Is  said  that  an  assertion  of  such  in> 
tention  other  than  by  acts  is  nnnecessary, 
and  that  the  mere  fact  of  possession  would. 
In  general,  indicate  that  the- possession  was 
adverse.  Johnson  y.  Goram,  38  Conn.  622." 
1  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  ]h>.  889, 
890,  says:  "But  where  one  is  shown  to  have 
been  in  possession  of  land  for  the  period  of 
limitation  apparently  as  owner,  and  such 
possession  'is  not  explained  or  otherwise  ac- 
counted for,  it  wiU  be  presumed  to  have  been 
adverse;  but  this  presumption  may  be  rebut- 
ted by  proof  that  the  possession  was,  in  its 
origin,  not  adverse,  but  permissive."  This 
statement  of  the  law  is  sustained  by  the  fol- 
lowing authorities:  3  Kerr  on  Real  Prop.  pp. 
2296,  2297:  2  Fingrey  on  Real  Prop.  U  1163, 
1164;  Tiedeman  on  Real  Prop.  (2d  Ed.)  S  699, 
pp.  661,  662;  Meyer  T.  Hope^  101  WU.  123, 
125-130,  77  N.  W.  720;  Bishop  v.  Bleyer,  105 
Wis.  330,  332,  333,  81  N.  W.  413;  Rowland 
V.  WllUams,  23  Or.  615,  521,  622,  82  Pac.  402; 
WUlamette,  etc.,  Co.  v.  Hendriz,  28  Or.  485, 
491,  42  Pac.  514,  42  Am.  St.  B^.  800;  Rung 
V.  Shoneberger,  2  Watts  (Fa.)  23,  27,  26  Am. 
Dec.  93,  101;  Watson  y.  Gregg,  10  Watts 
(Pa.)  289,  295,  36  Am.  Dec.  176,  178.  In 
Wood  on  Limitations  (Sd  Ed.)  p.  677,  the  rule 
is  stated  thus:  "It  Is  the  intention  to  claim 
title  which  makes  the  possession  adverse, 
but  this  intention  must  be  evinced  and  effec- 
tuated by  the  manner  of  occupancy;  and  nei- 
ther a  mere  claim  of  title  without  occupan- 
cy, nor  a  mere  occupancy  without  an  Intent 
to  claim  title,  are  sufficient  'It  is  not  tlie 
possession  alone,'  says  Thompson,  J.,  'but 
that  it  is  accompanied  with  tlie  claim  of  the 
fee,  which  by  construction  of  law  is  deeoted 
prima  facie  evidence  of  such  an  estate.'  The 
intention  need  not  be  expressed,  but  may  be 
inferred  from  the  manner  of  occupancy."  It 
Is  said  in  3  Washburn  on  Real  Property  (6tb 
Ed.)  J  1976:  "But  though  the  occupancy  may 
be  e.xplained  so  as  to  do  away  with  the  ef- 
fect otherwise  to  be  ascribed  to  it,  it  must 
be  done  by  the  party  seeking  to  disturb  the 
effect  of  the  20-j-ears  possession.  Doe  on  tbe 
Demise  of  Draper  v.  Lawley,  per  Denman, 
C.  J.,  13  Q.  B.  854,  66  EL  C.  L.  Rep.  953."  In 
Meyer  v.  Hope,  101  Wis.  128.  180.  77  N.  W. 
721,  the  court  said:   "By  tbe  same  process 
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of  estabUsIiltig  dlsimted  Caets  from  tbose 
known,  contlnuoas,  exclaelve,  open,  notori- 
ous possession  of  land  for  twenty  f«a.n,  un- 
explalncd  as  to  Its  flommencezneot  or  otlier- 
wise,  being  knows,  we  Infer  tliec«fvoiD  ttiat 
there  was  a  hostile  entry  as  to  all  tlie  world, 
wltb  the  Intent  to  hold  tbe  land  against  all 
comers,  and  that  sueta  situation  cbaracterked 
the  possession  down  to  tbe  end  of  tbe  stat- 
utory period  requisite  to  title  by  preso^ 
tion."  In  3l8taop  t.  Bleyes,  106  Wis.  830,  81 
N.  W.  414,  the  court  (pages  382, 833, 105  Wis., 
page  414,  81  N.  W.)  said:  "The  rule  has  fre- 
quently been  assertfd  tbat  uaenplalned  po- 
cnpancy,  continued  for  twenty  years,  raises 
tbe  presumption  tbat  such  occupancy  was 
under  claim  of  right  and  adverse,  Carmody 
T.  Molrooney,  87  Wla  6^2,  S8  N.  W.  1109; 
WilUns  Y.  Nicolal,  99  Wis.  178,  74  N.  W.  lOS; 
Wollman  t.  Renbie,  104  Wis.  603,  80  N.  W. 
910;  Wollman  v.  Ruehle,  100  Wis.  31,  75  N. 
W.  420;  Meyer  v.  Hope,  101  Wis.  123,  77  N. 
W.  720.  Such  possessloin,  when  established. 
Is  conclualTe  as  to  the  nature  of  the  posses- 
sion, unless  rebutted  or  explained  away  by 
some  satisfactory  evidence.  *  *  *  It  is 
true  In  tbe  present  case  that,  when  tbe  i^ln- 
tifl  made  proof  of  paper  title  covering  the 
disputed  tract,  the  btirden  was  then  imposed 
upon  tbe  defendant-  to  show  bis  possession, 
and  tbat  It  bad  been  open,  notorious,  and 
continued  for  twenty  years.  When  tbat  is 
done,  as  stated  in  Meyer  v.  Hope,  'it  over- 
comes tbe  presumption  previously  existing  in 
favor  of  tbe  true  owner,  and  a  presumption^ 
arises  from  tbe  facta,  in  favor  of  the  occu- 
panti  tbat  bis  occupancy  was  oharacteriaed 
by  all  tbe  other  elements  requisite  to  adverse 
possession;  1.  e.,  that  It  began  by  tbe  requi- 
site entry,  claiming  title,  to  set  the  statute 
of  limitations  on  the  subject  running,  and  so 
continued  down  to  tbe  end  of  the  statutory 
period.'  This  presumption,  of  course,  may 
be  rebutted  by  showing  tbat  tbe  {jossession 
was  under  lease,  contract,  or  permission  of 
some  kind,  and  not  hostile  to  the  original 
owner.  But  unless  so  rebutted  or  explained 
away,  such  possession,  so  long  continued, 
with  tbe  requisites  mentioned,  makes  title 
absolute." 

Appellant  inaists,  however,  that,  If  one 
takes  and  holds  possession  of  real  estate  un- 
der a  mistake  as  to  where  the  true  boundary 
line  is,  such  possession  cannot  ripen  into  a 
title.  In  this  state,  when  an  owner  of  land, 
by  mistake  as  to  the  boundary  line  of  his 
land,  takes  actual,  visible,  and  exclusive  pos- 
session of  another's  land,  and  holds  it,  as  his 
own  continuously  for  tbe  statutory  period  of 
20  years,  he  thereby  acquires  the  title  as 
against  tbe  real  owner.  Tbe  possession  is 
regarded  as  adverse,  without  reference  to 
tbe  fact  tbat  It  is  based  oq  mistake;  it  be- 
ing prima  facte  sufScIent  tbat  actual,  visible, 
and  exclusive  possession  is  taken  under  a 
claim  of  rigbt.  Dyer  v.  Eldridge,  136  Ind. 
©4,  36  N.  E.  522;  Rlchwlne  v.  The  Presby- 
terian Church  of  NoblesvlUe,  135  Ind.  80,  00, 


91,  84  N.  V.  TBI',  Biggs  ▼.  BUey.  118  Ind.  208, 
818,  15  N.  B.  253;  Brown  r.  Anderson,  90 
Ind.  93t  98,  99;  Pittsburgh,  etc.,  R.  C!o.  t. 
Btlckley,  156  Ind.  812,  68  N.  B.  192;  Palmer 
T.  Poscll,  148  Ind.  10,  12-14,  47  N.  B.  176; 
Webb  T.  Rhodes,  28  Ind.  Ayp.  39S,  61  N.  S. 
785.  Bee,  also,  Abbott  v.  Abbott,  61  Me.  675, 
684;  Brck  v.  Church,  87  Tenn.  676,  11  8.  W. 
794,  4  U  B.  A.  641,  and  note;  Higbtower  t. 
Smith,  15  Tenn.  600;  French  v.  Pearce,  8 
Conn.  439,  21  Am.  Dec.  680,  3  Gray's  Oases, 
70;  Carney  ▼.  Hennessey,  74  Conn.  107,  49 
Att.  910,  63  L.  B.  A.  609;  Tetzer  v.  Tboman, 
17  Ohio  St.  180,  91  Am.  Dec.  122;  Brown  v. 
McKinney,  9  Watts  (Pa.)  666,  86  Am.  Dec. 
189;  Metcalfe  v.  McCutchen,  60  Miss.  146; 
Ham  y.  Smith,  79  Tex.  310^  313,  814,  16  S. 
W.  240,  28  Am.  St  B^^  340;  Bumell  v.  Ma- 
loney,  89  Vt  679.  94  Am.  Dec.  368;  Craiy 
▼.  Goodman,  22  N.  Y.  170,  176;  Texas  v. 
Pflug,  24  Neb.  666,  89  N.  W.  839,  8  Am.  St. 
Bep.  231;  Levy  v.  Yerga,  25  Neb.  764^  41  N. 
W.  773,  18  Am.  St  Rep.  525;  Seymour  v. 
Greswell,  18  Fla.  20,  35,  86;  Seymour,  gabln 
&  Co.  v.  Carli,  31  Minn.  81,  18  N.  W.  496; 
Bamsey  v.  Glenny,  46  Minn.  401.  48  N.  W. 
822,  22  Am.  St  Bep.  736;  Jordan  v.  BUey, 
178  Mass.  624,  60  N.  B.  7;  Bond  v.  O'Qara, 
177  Mass.  139,  68  N.  B.  275,  83  Am.  St  Rep. 
265;  Greene  v.  Anglemlre,  77  Mich.  168,  43 
N.  W.  772;  Bowers  v.  Ledgerwood,  25  Wash.  . 
14,  64  Pac.  936;  Grim  v.  Murphy,  110  Jll  271; 
Schneider  v.  Botsch,  90  111.  577;  Rowland  v. 
Williams,  23  Or.  615,  32  Pac.  402;  1  Am.  & 
Bng.  Bncy.  of  Law  (2d  Ed.)  pp.  791,  792. 

In  Brown  v.  Anderson,  supra,  the  evidence 
showed  tbat  for  a  long  time  tliere  had  been 
a  dispute  as  to  the  location  of  a  division  line 
between  the  lands  owned  by  tbe  parties; 
that  for  more  than  20  years  there  had  been 
a  fence  standing  between  the  lauds  occupied 
by  tbe  parties  to  said  action,  and  by  parties 
through  whom  they  claimed;  and  that  tbe 
plalntiil  and  those  nnder  whom  he  claimed 
title  bad  cultivated  and  used  the  land  on 
tbe  side  -  occupied  by  tbem,  including  the 
land  In  controversy,  up  to  tbe  line  of  said 
fence,  as  their  own,  continuously  and  unin- 
terruptedly, for  more  than  20  years.  The 
court  under  such  facts,  held  (pages  98,  99) 
that  such  occupancy  gave  title  to  the  plain- 
tiff, tbe  appellee  in  said  appeal,  by  prescrip- 
tion, and  tbat  the  fact  that  said  fence  was 
jiot  on  tbe  correct  or  true  line  made  no  dif- 
ference. In  Pittsburgh,  etc.,  B.  Co.  v.  Stick- 
ley,  supra,  it  was  shown  that  appellee  (the 
plaintiff  below)  and  her  grantors  built  and 
maintained  a  fence  on  what  tbey  believed 
to  be  tbe  true  line  of  a  lot  which  included 
a  strip  of  land  belonging  to  appellant  (the 
defepdant  below),  and  built  a  house  with 
reference  to  such  fence,  and  occupied  the 
same  for  25.  years,  treating  the  fence  as  the 
true  boundary  Hue;  and  this  court  held  that 
the  evidence  supported  tbe  finding  tbat  ap- 
pellee and  her  grantors  claimed  to  own  the 
land  to  tbe  fence  constructed  by  tbem,  and 
that  such  possession  for  tbe  statutory  pe- 
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riod  gave  said  appellee  title  In  fee  simple. 

It  appeafs  from  the  evidence  that  Elbert 
H.  Shirk  became  the  owner  of  said  lot  81, 
and  took  possession  of  the  same,  including 
the  real  estate  in  controversy,  after  Septem- 
ber 19,  1874,  and  that  at  some  time  between 
that  date  and  July,  1880,  he  said  to  a  witness 
who  testified  on  behalf  of  appellant  that  be 
did  not  claim  the  real  estate  in  dispute.  Tbe 
evidence  In  the  cause  shows  that  from  tbe 
time  said  Shirk  became  the  owner  of  said 
lot  81  until  bis  death.  In  1886,  be  occupied 
and  nsed  said  lot,  including  tbe  real  estate 
,  In  dispute,  and  the  dwelling  house  tbereon, 
in  all  respects  as  bis  own;  that  be  rented 
it,  collected  the  rents,  and  offered  to  sell  and 
convey  tbe  same.  This  presented  a  ques- 
tion of  fact  for  the  cotirt  below  to  determine, 
and,  under  ttals  state  of  tbe  evidence,  if 
necessary  to  sustain  tbe  Judgment,  we  would 
presume  tbat  tbe  •  court  below  found  that 
said  Shirk's  possession  of  tbe  real  estate  In 
dispute  was  adverse  and  under  a  claim  of 
right  Waiving  this  question,  however,  said 
statement  was  made  by  Shirk  long  after  tbe 
time  tbe  evidence  in  tbe  cause  authorized 
tbe  court  to  find  that  tbe  title  to  the  real 
estate  In  controversy  bad  vested  In  the  own- 
er of  said  lot  81,  which  vesting  of  title  was 
before  said  Shirk  became  tbe  owner  thereof. 
Under  such  circumstances,  tbe  statement, 
if  made,  would  not  operate  to  defeat  his  title, 
nor  tbe  title  of  those  who  claim  under  him, 
nor  convey  to  the  then  owner  of  lot  82  any 
new  title,  or  renew  the  former  title  to  tbe 
part  of  said  lot  in  dispute.  Rlggs  v.  Riley, 
113  Ind..208;  213,  214,  15  N.  B.  253;  School 
Dist,  etc.,  V.  fienson,  31  Me.  381,  62  Am. 
Dec.  618;  Austin  v.  Bailey,  37  Vt  219,  86 
Am.  Dec.  703,  706;  Hodges  v.  Eddy;  41  Vt 
488,  98  Am.  Dec.  612;  Parbam  v.  Dedman, 
66  Ark.  26,  48  8.  W.  673;  1  Ency.  of  Ev.  p. 
701;  Cyc.  Law  &  Proc.  1013,  1014.  This  is 
true  for  tbe  reason  that  when  a  title  Is  ac- 
quired by  adverse  possession  it  is  in  fee  sim- 
ple, and  continues  until  conveyed  by  the  one 
holding  such  title,  or  until  lost  by  adverse 
possession  of  20  years.  Rlggs  v.  Riley,  113 
Ind.  208,  213,  214,  15  N.  E.  253;  Roots  v. 
Beck,  108  Ind.  472,  474,  475,  9  N.  E.  698; 
Cannon  v.  Stockmon,  36  Oal.  636,  540-542, 
95  Am.  Dec.  205,  207,  208. 

Another  witness  testified  that  some  time 
between  1880,  when  appellant  became  the 
owner  of  the  pajwr  title  to  lot  82,  and  1880, 
said  Elbert  U.  Shirk  offered  to  buy  tbe  real 
estate  in  dispute  from  her.  This  offer  was 
made  long  after  tbe  time  tbe  court  below 
was  justified  by  the  evidence  In  finding  tbat 
tbe  statute  bad  run  and  tbe  title  became 
absolute  In  tbe  owner  of  lot  81,  and  could 
not,  therefore,  affect  the  title  of  the  cross- 
complainants,  who  claim  under  said  Shirk. 
Meyer  v.  Hope,  101  Wis.  123,  128,  77  N.  W. 
720;  Tobey  v.  Secor,  60  Wis.  310,  19  N.  W. 
353;  McLane  v.  Canales  (Tex.  Civ.  App.)  25 
S.  W.  29;  Pacific,  etc.,  Co.  v.  Stroup,  63  Cal. 
150,  153,  154;   Gannon  v.  Stockmon,  36  Cal. 


635,  538,  539,  96  Am.  Ded  205;  Furlong  v. 
Coonley,  72  Cal.  822,  14  Pac.  12;  Chapin  v. 
Hunt  40  Mlcb.  595;  Walbrunn  v.  Ballen, 
68  Mo.  164;  3  Washburn  on  Real  Prop.  (6th 
Ed.)  I  1970.  What  would  have  been  the  ef- 
fect of  such  offer  if  made  before  the  statute 
bad  run,  we  need  not  determine. 

In  1886  appellant  erected  a  brick  dwellbig 
bouse  on  lot  82,  with  the  eaves  projecting 
several  inches  over  tbe  frame  dwelling  house 
on  tbe  real  estate  In  dispute;  and  it  Is  claim- 
ed by  appellant  tbat  thereafter  the  posses- 
sion of  the  real  estate  in  controversy  by  tbe 
owner  of  lot  81  was  not  exclusive.  Whether 
said  projecting  eaves  gave  appellant  any 
possession  of  the  real  estate  In  dispute,  we 
need  not  determine,  for  the  reason  tbat  it 
had  not  continued  20  years  when  this  suit 
was  commenced.  See,  however,  Bnswell  on 
Limitations  &  Adverse  Possession,  p.  347, 
and  note  2.  But  conceding,  without  deciding, 
tbat  thereafter  the'  possession  of  tbe  real 
estate  by  tbe  owner  of  lot  81  was  not  ex- 
clusive, as  contended  by  appellant,  it  is 
sufficient  answer  to  say  tbat  when  said  brick 
bouse  was  built  tbe  statute  bad  already  run 
In  favor  of  tbe  owners  of  lot  81,  and  their 
title  thereto  was  not  affected  thereby,  under 
tbe  rule  already  stated. 
■  After  considering  all  tbe  evidence,  we 
are  satisfied  tbat  tbe  same  fully  sustains 
tbe  finding  and  Judgment  of  tbe  court  below. 
Judgment  affirmed. 


(US  Ind.  sn) 
NEW  KANAWHA  COAL  k  BrHNINO  CO.  v. 
WRIGHT  et  al.    (No.  20,410.) 
(Supreme  Court  of  Indiana.    Nov.  29,  1904.) 

BEAL    ESTATE    AGENTS— COMPENSATION— QUAS- 
TUM    UEBUIT- HABULESS   EBBOB. 

1.  A  complaint  alleged  that  plaintltEs  were  em- 
ployed to  take  charge  of  defendant's  real  estate 
as  agents  to  rent  the  same  and  collect  tbe  rents : 
tbat  they  performed  their  part  of  the  contract 
by  procuring  responsible  tenants  for  the  prop- 
erty; that  defenaant  revoked  their  contract  of 
agency  without  compensating  them  for  their 
services.  Held  that,  treating  the  action  as  on 
the  quantum  meruit  for  services  on  the  con- 
tract performed  by  plaintiffs,  tbe  complaint 
was  sufficient 

2.  Error  in  sustaining  a  demurrer  to  a  proper 
pleading  is  harmless  where  evidence  admissible 
under  the  pleadings  was  admitted  on  the  trial. 

3.  The  contract  under  which  plaintiffs  took 
charge  of  defendant's  property  as  agents,  and 
rented  the  same,  provided  that,  as  compensation, 
they  should  have  a  percentage  of  the  rents  col- 
lected, and  also  provided  for  revocation  of  tbe 
agency  at  any  time  by  defendant.  Held,  tbat 
on  a  revocation  of  the  agency  after  plaintiffs 
had  rented  the  property,  and  l>efore  any  rent 
had  t)een  collected  or  was  due,  defendant  was 
liable  for  reasonable  compensation  for  the  serv- 
ices rendered,  though  defendant  did  tiot  violate 
the  contract  by  revoking  the  agency. 

Appeal  from  Circuit  Court,  Vigo  County; 
James  E.  Piety,  Judge. 

Action  by  Don  Wright  and  another  against 
the  New  Kanawha  Coal  &  Mining  Company. 
From  a  Judgment  for  plaintiffs,  defendant  ap- 
peals.   Transferred  from  the  Appellate  Coart 
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under  Act  March  13,  1901  (Acts  1901,  p.  590, 
c.  259;  Bums'  Ann.  St.  1901,  S  1337u).  AI- 
firmed. 

C.  A.  Royse,  tor  appellant  S.  K.  DuTall, 
for  appellees. 

DOWLINO,  a  J.  Tne  complaint  in  tliis 
case  alleged  that  the  appellant,  the  New 
Kanawha  Coal  &  Mining  Company,  being 
the  owner  and  having  the  control  of  prop- 
erty in  Vigo  connty,  Ind.,  In  October,  1900, 
entered  into  an  agreement  with  the  appel- 
lees, Don  Wright  and  Sanders  Arthur,  by 
the  terms  of  which  the  appellees  were  to 
take  charge  of  the  said  property,  rent  the 
same,  collect  the  rents,  pay  themselves  for 
tb^r  services  out  of  said  rents,  and  account 
to  the  appellant  for  the  balance  of  the  mon- 
eys so  collected;  that  on  March  2,  1901,  act- 
ing under  the  said  agreement,  the  appellees 
rented  all  the  real  estate  of  the  appellant, 
consisting  of  219  acres  of  land  in  said  coun- 
ty, with  the  dwellings  thereon,  to  one  Menee- 
ly,  a  responsible  tenant,  for  the  term  of  five 
years,  for  an  annual  rental  of  $350;  that 
soon  after  appellees  had  rented  said  land 
to  Meneely,  to  wit  on  March  18,  1901,  and 
after  the  approval  and  delivery  of  the  lease 
by  the  appellant  and  before  appellees  could 
collect  any  of  the  rents  under  said  lease,  the 
appellant,  without  giving  the  appellees  any 
compensation  for  their  said  services,  revoked 
their  authority  to  act  as  its  agents;  that 
if  the  appellees  had  been  permitted  by  the 
appellant  to  collect  the  rents  accruing  under 
the  said  lease  as  provided  in  said  agree- 
ment they  would  have  been  entitled  to 
$250,  which  would  have  been  a  reasonable 
charge  for  their  services;  that  the  appellant 
is  indebted  to  them  in  that  amount  etc. 

The  overruling  of  a  demurrer  to  the  com- 
plaint for  want  of  facts  is  the  first  error  as- 
signed. Treating  this  as  an  action  upon  the 
quantum  meruit  for  services  performed  by 
real  estate  agents  under  an  agreement  al- 
leged to  have  been  fully  performed  by  them, 
the  complaint  Is  probably  sufScient  Shil- 
ling v.  Templeton,  66  Ind.  685;  Jenney  Elec- 
tric Co.  V.  Branham,  145  Ind.  314,  316,  41 
N.  E.  448,  33  li.  R.  A.  395;  Board  v.  Gibson, 
15S  Ind.  471,  483,  63  N.  K.  982. 

The  first  paragraph  of  the  answer  was  a 
general  denial,  and  the  second  a  special  plea 
to  the  effect  that  the  services  mentioned  In 
the  complaint  were  performed  under  an 
agreement  in  writing  made  by  the  parties 
October  11,  1900,  and  that  the  appellant  per- 
formed all  the  conditions  of  said  agreement 
on  its  part  A  copy  of  the  writing  referred 
to  was  filed  with  the  answer  as  an  exhibit. 
This  contract  stated  that  the  appellant  bad 
appointed  Wright  &  Arthur  its  agents  in 
"Vigo  county,  Ind.,  with  authority  to  act  for 
that  company  in  caring  for  its  real  estate 
and  buildings  in  Nevins  township,  in  said 
county,  the  renting  of  the  houses  and  farm, 
and  the  collection  of  rents  due  and  to  be- 
come doe,  and  the  eviction  by  legal  process 


of  tenants  in  arrears  for  rent  and  trespasser* 
upon  the  real  estate,  but  that  no  lease  of  the 
farm  was  to  be  made  without  approval  of 
the  company,  or  without  the  reservation  of 
all  rights  in  the  coal,  shale,  and  clay  for 
brick  and  tile.  It  further  provided  ttiat  for 
their  services  Wright  &  Arthur  were  to  re- 
ceive 25  per  cent  of  the  rents  collected 
from  the  buildings,  and  10  per  cent  of  the 
rents  collected  from  the  farm.  The  com- 
pany expressly  reserved  the  right  to  revoke 
the  authority  of  Wright  &  Arthur  to  act  as 
its  agents.  Other  stipulations  were  contain- 
ed in  the  contract  but  they  have  no  bear- 
ing upon  this  case,  and  need  not  be  further 
noticed. 

A  demurrer  to  the  second  paragraph  of 
the  answer  was  sustained,  but  the  error,  if 
any,  was  harmless,  as  the  plaintiffs  prop- 
erly gave  the  writing  in  evidence  on  the  trial. 
Kerstetter  v.  Raymond,  10  Ind.  199,  204, 
205;    Brown  v.  Perry,  14  Ind.  32. 

The  cause  was  submitted  to  the  court  for 
trial,  and,  at  the  request  of  the  defendant  a 
si)ecial  finding  of  facts  was  made,  and  con- 
clusions of  law  were  stated  thereon.  The 
court  fomid  that  on  October  6,  1900,  the  de- 
fendant was,  and  ever  since  had  been,  a 
corporation  doing  business  and  owning  and 
controlling  property  In  Vigo  county,  Ind.; 
that  on  said  day,  the  plaintiffs  and  defendant 
entered  into  the  contract  in  writing  herein- 
before mentioned;  that  as  such  agents  the 
plaintiffs  procured  one  Meneely,  a  responsible 
person,  as  tenant  of  defendant's  real  es- 
tate for  a  term  of  five  years,  upon  terms  sat- 
isfactory to  the  defendant^  that  the  defend- 
ant accepted  the  services  of  the  plaintiffs, 
and  received  Meneely  as  its  tenant  on  the 
terms  obtained  by  the  plaintiffs;  that  by 
said  written  agreement  plaintiffs  were  to 
collect  the  rents  of  defendant's  lands,  and 
to  take  their  compensation  out  of  such  rents; 
that  the  defendant,  by  the  terms  of  the  con- 
tract had  the  right  to  revoke  it  at  any 
time;  that  on  March  18,  1901,  before  the 
commencement  of  this  action,  and  before 
the  plaintiffs  had  an  opportunity  to  collect 
pay  for  their  services  in  the  manner  provided 
for,  the  agreement  was  revoked  by  the  de- 
fendant. 

The  first  and  second  conclusions  were  state- 
ijpents  of  abstract  rules  of  law,  and  require 
no  notice.  The  third  condnaion  of  law  was 
that  the  appellees,  Wright  &  Arthur,  ought 
to  recover  from  the  defendant  company  for 
their  services  $175.  Exceptions  to  the  sev- 
eral conclusions  of  law  were  duly  reserved. 

The  itppellees  had  rendered  valuable  serv- 
ices to  the  appellant  under  the  agreement, 
and,  so  far  as  they  were  permitted  by  the 
defendant  to  do  so,  they  had  fully  performed 
the  conditions  of  their  contract.  By  Its  ex- 
press terms,  the  appellant  had  the  right  to 
revoke  the  appointment  of  the  appellees  as 
its  agents,  and  In  exercising  this  right  it 
acted  In  pursuance  of  the  contract,  and  not 
in  violation  of  it    But  the  right  to  revoke 
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tb*  «pp<riiitmcnt  oC  tbe  appellees  did  not  in- 
clude the  power  to  deprive  tbem  of  their 
reasonable  compenaatlon  for  aerriceB  per- 
formed by  them  under  tbe  agreement  before 
the  reTocation  of  their  authority,  the  benefit 
of  which  was  receiTCd  by  the  appellant  By 
tihis  exercise  of  its  election  to  terminate  the 
employment  of  the  appellees  before  any 
rents  were  collected  by  them  out  of  which 
they  could  obtain  compensation,  the  appel- 
lant prevented  the  appellees  from  fully  ex- 
ecuting the  contract,  and  deprived  them  of 
the  benefit  of  its  provisions  in  their  favor. 
It  cannot  be  denied  that  the  finding  of  a 
tenant  of  tbe  appellant's  lands  for  a  term  of 
five  years  at  an  annual  rental  of  $350  was  a 
benefit  to  the  appellant  The  contract  fixed 
the  compensation  of  the  appellees,  aa  the 
agenta  of  the  appellant,  at  26  per  cent  of 
the  rents  ocrileeted  from  the  dwellings,  and 
10  per  cent  of  those  collected  from  the  ten- 
ants of  tbe  taxTo.  While  the  appellant  bad 
tbe  right  to  terminate  the  contract  at  any 
time,  yet,  after  It  had  received  benefits  from 
tbe  services  of  the  appellees,  it  could  not  by 
revoking  their  appointment  escape  liabillt? 
for  a  reasonable  compensation  for  any  work 
they  might  have  done  before  such  revocation 
of  their  authority.  No  action  could  be  main- 
tained by  the  appellees  on  the  contract,  for 
tbe  reason  that  no  breach  had  taken  place. 
But  they  had  the  right  to  sue  for  the  value 
of  the  services  rendered,  of  which  the  appel- 
lant bad  received  the  benefit,  and  In  that 
action  they  not  only  had  the  right  to  intro- 
duce tbe  written  agreement,  but  they  were 
bound  to  do  so.  Kerstetter  v.  Kaymond,  10 
Ind.  199.  supra:  1  Oreenl.  {  87;  ShllUng  v. 
Templeton,  06  Ind.  585.  Tbe  third  condo- 
eion  of  law  was  correct  Evidence  of  the 
value  of  the  work  or  services  was  competent 
and  necessary.  The  proof  sustains  the  find- 
ing of  facts.  ^ 
Judgment  atUrmed. 


IiAKB  EBIB  *  W.  B.  CO.  t.  McFALU    (No. 

20,437.)^ 
(Sapreme  Court  of  Indiana.     Nov.  29,  1904.) 

BAn.S0ADS— DESTBUCriOM  OV  PBOPEBTT— NBO- 
UOENCK— INSDrFICCENT  SPABK  ABBESTEBS— 
PLEADINGS— AR8WEBS  TO  INTEBBOOATOBIES— 
IRSTBUCTI0N8  —  APPEAL—  ASSIONUBMTS  OV 
BBB0B8— HABXLE88    EBBOB. 

1.  A  complaint  alleging  that  defendant  was 
operating  a  railroad  throagh  a  village  in  which 
tnere  were  a  large  number  of  wooden  buildings 
In  close  proximity  to  the  track,  and  on  a  day 
when  a  strong  wind  was  blowing,  and  it  had 
been  nnuaoally  dry  for  a  long  time,  carelessly, 
negligently,  and  wrongfully  failed  to  use  aum- 
dent  spark  arresters  or  other  proper  appliances 
to  prevent  the  emission  of  sparks  from  its  loco- 
motives, and  negligently  ran  the  trains  at  such 
a  high  speed  that  tbe  engines  threw  ont  un- 
usually large  and  dangerous  aparks,  which  set 
fire  to  plaintiff's  barn,  when  considered  on  ap- 
peal after  a  trial  in  which  the  issue  of  neg- 
ligence was  oorreotly  submitted  to  the  jury,  suf- 
ficiently alleged  negligence  in  respect  to  the 
eperation  of  the  locomotive,  and  In  permitting 
flre  to  escape  and  destroy  plaintifTs  barn. 

'  Superseded  by  opinion,  76  N.  B.  400. 


2.  In  an  action  agalost  a  railroad  <or  tbe 
destruction  of  property  by  fire,  a  complaint  al- 
leging that  defendant  negligently  and  carelessly 
failed  to  exercise  a  degree  of  care  proportionate 
to  the  increased  danger  in  operating  its  loco- 
motive, but  ilegligently  so  operated  it  at  such  a 
high  rate  of  speed  as  to  cause  it  to  throw  oat 
dangerous  sparlta,  sufficiently  alleged  negligenc* 
in  respect  to  the  operation  of  the  locomotiTe. 

3.  On  a  motion  for  Judgment  on  answers  te 
interrogatories,  the  evidence  is  not  to  be  con- 
sidered. 

4.  In  an  action  against  a  nllioad  for  the 
destructtott  of  property  by  fiie,  where  the  jury 
answered  in  the  amrmative  a  special  interroga- 
tory as  to  whether  there  was  any  defect  In  ^e 
construction  of  the  engine  or  spark  atreatw,  a 
furthor  answer,  in  response  t»  a  qoestion  »m 
to  what  that  defect  was,  that  it  was  a  defect 
in  the  spark  arrester,  was  sufficiently  specific 

5.  Where  defendant  was  not  entitled  to  Judg- 
ment on  tbe  answers  to  special  interrogatorieii, 
the  refusal  of  the  conrt  to  require  tbe  answer 
to  a  certain  interrogatory  to  be  made  more  spe- 
cific was  harmless. 

6.  In  an  action  against  a  railroad  tor  the 
destruction  of  property  by  fire,  a  diarge  that  it 
plaintiff's  bam  was  set  on  flre  by  sparks  carried 
by  the  wind  against  tbe  same,  and  such  sparks 
were  thrown  from  defendants  engine  en  ac- 
count of  a  defective  spark  arrester,  it  would 
make  no  difference  how  the  engine  wka  being 
run  as  to  speed  or  amount  of  steam,  did  not 
mislead  tbe  Jury,  where  in  other  instructions 
the  court  charged  with  great  expllcitness  that 
plaintiff  must  show  negiigenoe  to  authorise  a 
finding  in  her  favor,  and  the  Jury,  in  answer  to 
special  Interrogatories,  found  the  existence  of 
negligence. 

7.  Error  in  the  giving  and  refusal  of  instruc- 
tions is  waived,  wliere  neither  their  language 
nor  a  succinct  statement  thereof  has  been  set 
out  in  appellant's  brief. 

8.  The  Supreme  Court  will  not,  on  assign- 
ments of  grounds  for  a  new  trial  which  cover 
merely  the  sufficiency  or  legal  effect  of  the  evi- 
dence, consider  answers  to  interrogatories. 

9.  VVhere  it  was  a  time  of  drought,  and  a 
locomotive  was  throwing  sparks  of  larger  siae 
and  for  a  greater  distance  than  it  would  have 
done  if  It  bad  had  a  sufficient  spark  arrester, 
which  fact  the  engineer  might  have  discovered 
from  the  flying  sparks,  but  nevertheless  ran  at 
a  high  speed  with  the  draft  of  the  locomotive 
open  and  its  exhaust  imusually  loud,  it  was  his 
duty  to  shut  off  steam  in  paming  a  point  in  a 
village  at  which  a  barn  containing  wide  cracks 
through  whidi  sparks  might  enter,  and  towards 
which  there  was  a  high  wind  blowing,  stood 
near  the  right  of  way. 

Appeal  from  Circuit  Court,  Hamilton  Ooim- 
ty;  W.  S.  Oiristlan,  Special  Judge. 

Action  by  Melissa  McFall  against  the 
Lake  Erie  &  Western  Bullroad  Company. 
Vrom  a  Judgment  for  plaintiff,  defendant 
appeals.  Transferred  from  the  Appellate 
Court  under  Bnmg'  Ann.  St  1901,  S  1337n. 
Affirmed. 

John  B.  Cockmm  and  Shirts  &  Fertlg.  for 
appellant  Dan  Waugh,  Gifford  &  Naab, 
and  Kane  ft  Kane,  for  appellee. 

GILLETT,  J.  Suit  by  appellee  agalnat 
appellant  to  recover  damages  for  alleged 
negligence  In  permitting  sparks  to  escape 
from  its  locomotive  and  fall  upon  tbe  bam 
of  appellee,  whereby  the  bam  was  set  on 
flre  and  destroyed.  Tbe  complaint  was  in 
three  paragraphs,  to  each  of  which  a  demor- 
rer  wag  overruled.    There  was  an  answer  In 
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general  denial.  Tbe  iraj  found  In  favor  of 
appellee  on  eacli  paragraph  of  her  complaint, 
and  answered  certain  special  Interrogatories 
propounded  by  appellant  The  latter  moved 
for  Judgment  on  the  answers  to  Interroga- 
tories, and  subsequently  filed  a  motion  for  a 
new  trial.  Each  of  these  motions  was  over- 
ruled, and  Judgment  was  rendered  for  appel- 
lee upon  the  verdict  We  shall  discuss  the 
questions  which  the  record  presents  In  their 
order. 

It  to  claimed  by  counsel  for  appellant  that 
none  of  said  paragrai^s  contains  a  sufQcient 
charge  of  negligence.  The  first  paragraph 
charges  that  on  April  25,  190$,  defendant 
was  operating  a  line  of  railroad  running 
east  and  west  through  the  village  of  Hobbs, 
In  Tipton  county,  Ind.;  that  there  was  in 
said  village  on  said  day,  and  for  a  long  time 
prior  ttiereto  there  had  been,  a  large  num- 
ber of  wooden  bnlldlngSb  consisting  of 
bouses,  stables,  and  other  structures,  stand- 
ing on  eltber  side  of  defendant's  track  and 
in  close  proximity  thereto,  and,  among  others, 
tbiit  there  was  a  bam  or  stable  owued  by 
plalntur,  of  the  valne  of  $150,  situated  about 
100  feet  north  of  said  track;  that  on  said 
day  there  was  a  wind  blowing  from  the 
south  or  southwest  across  defendant's  track, 
and  In  the  direction  of  plaintiff's  barn  or 
stable;  that  it  was  at  that  time,  and  It  had 
been  for  i  long  time  prior  thereto,  unusually 
dry,  making  said  building  highly  Inflammable 
and  easily  set  on  flre  by  sparks  or  coals  of 
fire;  that  on  said  day  defendant,  In  running 
Its  locomotives  and  trains  of  cars  over  its 
tracks,  carelessly,  negligently,  and  wrongful* 
ly  failed  and  omitted  to  use  safe  and  snf- 
fldeut  spark  arresters  or  other  proper  appU* 
ances  to  jirevent  the  emission  of  sparks  and 
flre  from  said  locomotives,  and  pegligently, 
carelessly,  and  wrongfully  ran  and  operated 
said  locomotives  and  trains  of  cars  at  such 
a  high  and  unnecessary  head  or  amount  of 
steam  and  draft,  thereby  causing  said  loco- 
motives to  emit  and  throw  out  unusually 
.  large  and  dangerous  sparks  and  coals  of  flre, 
which  said  sparks  and  coals  of  fire  defend- 
ant negligently  and  carelessly  suffered  and 
permitted  to  be  so  emitted,  thrown,  carried, 
and  spread  by  said  wind  off  of  Its  right  of 
way  and  to,  upon,  and  against  plaintiff's  bam 
or  stable,  Igniting  and  setting  the  same  on 
flre,  whereby  the  same  was,  without  any 
negligence  or  carelessness  on  her  part,  burn- 
ed and  destroyed,  to  her  damage,  etc.  The 
jtaragraph  further  alleges  matter  of  excuse 
for  failing  to  set  out  what  mechanism  and 
construction  of  spark  arrester  could  or  should 
bave  been  used. 

The  second  paragraph,  after  alleging  the 
general  situation  and  the  coodltlon  of 
drought;  as  in  tbe  first  paragraph,  and  al- 
leging that  said  conditions  were  known  to 
tbe  employte  of  defendant  before  they  had 
reached  or  attempted  to  pass  through  said 
village,  contains  the  following:  "Tet  not- 
withstanding all  of  which,  said  defendant, 


Its  agents  and  employ^  so  engaged  In  op- 
erating and  running  one  of  its  locomotives 
'and  passenger  train  of  cars  attached  thereto 
over  its  track  through  said  town  In  the  aft 
ernoon  of  said  day,  negligently  and  careless- 
ly failed  and  omitted  to  exercise  that  de- 
gree of  care  and  caution  in  operating  and 
running  said  locomotive  and  train  of  cars 
through  said  village  on  said  day  proportion- 
ate to  the  increased  danger  and  risk  of  set- 
ting fire  to  said  building  from  sparks  and 
coals  of  flre  thrown  from  said  locomotive  in 
running  through  said  village,  but  negligently 
and  carelessly  and  vrrongf  ully  so  ran  and.  op- 
erated said  locomotive  and  train  of  cars 
through  said  Village  at  such  a  high  rate  of 
speed  and  excessive  head  and  amount  of 
steam,  unnecessarily  overtaxing  tbe  power 
of  said  locomotive,  thereby  causing  it  to 
emit  and  throw  out  unusually  large  and  dan- 
gerous sparks  and  coals  of  flre,  which  the 
defendaflt,  Its  agents  and  employes,  negli- 
gently and  carelessly  so  suffered  and  per- 
mitted to  be  so  emitted  and  thrown  out  and 
carried  by  said  wind  off  of  tbe  defendant's 
right  of  way  to  and  against  the  said  bam  or 
stable  of  the  plaintiff,  thereby  Igniting  and 
setting  the  same  on  fire,  and  completely  bum- 
ing  it  up  and  destroying  it,  without  any 
carelessness  or  negligence  on  the  part  of  the 
plaintiff.  That  the  plaintiff,  for  tbe  want  of 
sufficient  knowledge,  Is  unable  to  set  out 
the  facts  constituting  the  negligence  of  the 
defendant  more  specifically  than  as  herein 
set  out" 

The  third  paragraph  Is  substontlally  the 
same  as  tbe  second  in  respect  to  the  allega- 
tions of  preliminary  facts,  but  its  allegations 
concerning  negligence  are:  "That  said  dO' 
fendant  negligently  and  carelessly  failed  and 
omitted  to  exercise  that  degree  of  care  and 
caution  proportionate  to  the  increased  risk 
and  hazard  on  account  of  the  conditions 
above  stated,  but  carelessly  and  negligently 
ran  one  of  its  passenger  trains  in  tbe  after- 
noon of  said  day  over  its  said  track  through 
said  town  at  an  unusual  and  excessive  rate 
Of  speed;  that  by  reason  of  which  unusual 
and  excessive  rate  of  speed,  and  excessive 
pressure  of  steam  in  said  locomotive,  great 
and  unusual  quantities  of  dangerous  sparks 
and  coals  of  fire  were  emitted  and  thrown 
from  said  engine,  which  said  defendant  care- 
lessly and  negligently  suffered  and  permitted 
to  be  so  emitted  and  thrown  and  carried  and 
spread  by  said  wind  so  blowlqg  off  of  the 
defendanl^s  right  of  way,  and  Into  and 
against  the  plaintifrs  barn  or  stable,  ignit- 
ing and  setting  the  same  on  fire,  whereby  the 
same  was  burned  up  and  totally  destroyed, 
without  any  carelessness  or  negligence  on 
the  part  of  the  plaintiff." 

It  is  clear  that  the  first  paragraph  of  th» 
complaint  contained  a  sufiBclent  charge  or 
negligence  in  respect  to  the  operation  of  the- 
locomotive.  It  Is  also  our  opinion  that,  con- 
sidering tbe  entire  allegation  relative  to  th« 
spark  arrester,  the  paragraph  mentioned  con- 
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tained  a  sufficient  charge  of  negligence  In 
permitting  fire-  to  escape  to  and  destroy  ap- 
pellee's bam.  Chicago,  etc.,  R.  Co.  v.  Kreig, 
22  Ind.  App.  393,  53  N.  E.  1033.  "Safe"  and 
"sufficient"  are  relative  terms  when  applied 
to  a  spark-arresting  device,  and  the  word 
"prevent"  was  evidently  used  by  the  plead- 
er in  the  sense  of  to  hinder,  check,  or  re- 
tard. The  record  discloses  that  the  question 
was  fully  laid  before  the  Jury  as  to  whether 
the  spark  arrester  in  the  locomotive  which 
set  the  fire  was  of  standard  pattern  and  In 
good  order,  and  it  furtlier  appears  that  the 
jury  was  correctly  instructed  as  to  the  meas- 
ure of  appellant's  duty  in  that  respect.  The 
pleading,  therefore,  comes  to  us  so  thorough- 
ly impressed  with  the  theory  which  the  trial 
stamped  upon  It  that  we  do.  not  feel  at  lib- 
erty to  assume  that  It  was  the  purpose  of  the 
pleader  In  e&ect  to  treat  appellant  as  an  in- 
surer with  respect  to  the  sufficiency  of  the 
appliance.  In  other  words,  it  is  a  case  where 
the  construction  suggested  by  us  above  must 
be  given  the  pleading,  to  the  end  that  the 
theory  of  the  parties  below  and  of  the  trial 
court  shall  be  the  accepted  theory  here. 

As  to  the  second  paragraph,  we  think  it 
plain  that  it  contained  a  sufficient  charge  of 
negligence  in  respect  to  the  operation  of  the 
locomotive.  It  is  not 'to  be  forgotten  that, 
in  a  case  where  the  facts  alleged  disclose  a 
duty,  the  charge  of  negligence  takes  on  a. 
technical  significance,  and  that  a  very  gen- 
eral averment  relative  to  what  was  negli- 
gently done  or  omitted  will  ordinarily  be  a 
sufficient  averment  of  negligence  as  against 
a  demurrer. 

We  need  not  determine  whether  the  third 
paragraph  is  sufficient.  As  above  stated, 
the  verdict  is  shown  to  rest  on  euch  para- 
graph, and  the  first  and  second  paragraphs 
afford  a  sufficient  foundation  for  a  finding 
in  appellee's  favor. 

We  deem  it  unnecessary  to  give  space  to 
set  out  in  full  the  findings  of  the  jury  in 
response  to  the  special  interrogatories  sub- 
mitted. On  a  motion  for  judgment  on  an- 
swers to  interrogatories,  the  evidence  Is  not 
to  be  considered,  and  It  cannot  be  said,  con- 
sidering the  double  charge  of  negligence  in 
the  first  paragraph,  that  facts  might  not 
have  been  shown  under  the  issues  which 
would  have  warranted  a  verdict  for  appellee 
on  that  paragraph,  notwithstanding  the  facts 
found  by  the  jury.  As  to  the  verdict  on  the 
second  paragraph,  we  deem  It  clear  that 
there  was  no  inconsistency  between  the  ver- 
dict and  the  answers  to  the  interrogatories. 

The  twenty-sixth  and  twenty-seventh  in- 
terrogatories propounded  to  the  jury,  and 
the  answers  returned  to  said  interrogatories, 
were  as  follows:  "(26)  Was  said  fire  caused 
by  reason  of  any  defect  in  the  construction 
or  design  of  the  engine  or  spark  arrester 
therein?  Ans.  Yes,  (27)  If  you  answer  the 
last  question  in  the  affirmative,  state  what 
said  defect  was.  Ans.  Yes,  by  defect  in 
spark  arrester."    The  jury,  as  other  answers 


to  interrogatories  and  the  evidence  indicate, 
in  its  effort  to  reconcile  the  testimony  Intro- 
duced by  appellant,  that  said,  appliance  was 
in  good  order  at  the  time  that  the  locomotive 
started  on  its  westward  trip,  with  the  testi- 
mony that  It  was  spreading  fire  between  the 
dty  of  Blwood  and  the  city  of  Tipton,  which 
are  situate  on  either  side  of  the  village  of 
Hobbs,  adopted  the  theory  that  the  spark 
arrester  was  out  of  repair  from  the  time  of 
leaving  Kiwood.  The  jury  also  found  that 
although  the  trainmen  might  have  discover- 
ed, by  the  exercise  of  due  care,  the  fact  that 
sparks  were  escaping,  so  as  to  have  pre- 
vented the  fire  complained  of,  yet  it  was  not 
practicable  to  make  an  examination  of  the 
appliance  whUe  the  locomotive  was  fired  up. 
The  spark  arrester  was  not  offered  In  evi- 
dence, and  there  was  no  direct  testimony  as 
to  Its  condition  after  the  locomotive  started 
on  said  trip.  In  these  circumstances  we 
think  that  the  trial  court  did  not  err  in  re- 
fusing to  require  the  jury  to  make  a  more 
specific  and  definite  answer  to  the  twenty- 
seventh  Interrogatory.  Taking  the  facts 
which  the  jury  found  to  exist,  it  is  evident 
that  It  was  purely  a  matter  of  conjecture  as 
to  the  precise  nature  of  the  defect  in  the 
spark  arrester  during  the  time  that  the  loco- 
motive was  running  between  Elwood  and 
Tipton.  The  answer  was  as  certain  as  ap- 
pellant was  entitled  to  under  the  facts.  Uc- 
Doel  V.  Olll,  23  Ind.  App.  95,  53  N.  E.  956. 

The  answer  to  tb«  twenty-fifth  interroga- 
tory, when  construed  In  connection  with  the 
eighteenth  interrogatory  and  the  findings 
above  indicated,  makes  it  tolerably  clear  in 
what  respect,  in  the  jury's  (pinion,  the  con- 
ductor "failed  to  use  sufficient  caution  under 
existing  circnmstances."  But  the  matter 
just  referred  to  is  really,  in  view  of  the  find- 
ings, an  excrescence  upon  the  case,  and, 
whatever  answer  the  jury  might  have  made 
concerning  the  conductor,  appellant  would 
not  have  been  entitled  to  judgment  on  the 
answers  to  interrogatories.  Hierefore  the 
refusal  of  the  court  to  require  the  answer 
to  the  eighteenth  interrogatory  to  be  made 
more  specffic  and  definite  was  in  any  event 
harmless. 

Instruction  No.  18,  given  by  the  coart  to 
the  Jury,  was  as  follows:  "If  you  believe 
from  all  of  the  evidence  In  the  case  that  the 
plaintiff's  barn  or  stable  was  set  on  fire  and 
destroyed  by  sparks  or  coals  of  fire  that  were 
carried  by  the  wind  to  and  against  the  same, 
and  that  such  sparks  and  coals  were  thrown 
and  emitted  from  the  defendant's  engine  on 
accpunt  of  the  defective  and  Insufficient 
spark  arrester  used  on  or  with  such  engine, 
in  such  case  It  would  make  no  difference  as 
to  the  manner  In  which  said  engine  was  be- 
ing run  as  to  speed  or  amount  of  steam." 
Appellant's  counsel  complain  of  this  instruc- 
tion because  It  omits  the  element  of  negli- 
gence. It  will  be  observed  that  the  instruc- 
tion did  not  charge  that  appellee  was  enti- 
tled to  recover  without  proof  of.  negligence. 
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The  second.  instrucHoin  stated  tbe  gist  of  the 
first  parn^apb  of  tbe  complaint,  and  chai> 
sed  the  jury  that,  "In  order  to  find  for  the 
plaintiff  under  this  paragraph,  you  must  be 
able  to  find  by  a  preponderance  of  the  evi- 
dence that  the  proximate  canse  of  the  fire 
was  the  alleged  negligent  operation  of  the 
engine,  or  the  alleged  negligent  failure  to 
use  safe  and  sufficient  spark  arresters  to 
prevent  the  emisalon  of  fire  from  the  en- 
gine." The  fifth  instruction  given  to  the  Jury 
was  as  follows:  "Tbe  duty  of  the  defendant 
to  provide  screens  and  contrivances  to  pre- 
vent the  emission  of  sparks  or  spread  of  fire 
was  limited  to  such  contrivances  as  had  al- 
ready been  tested  and  put  in  use,  and  it  was 
not  required  to  use  every  possible  contriv- 
ance or  means  wliich  scientific  discussion 
might  recommend  for  such  purposes.  It  was 
required  only  to  use  reasonable  care,  and  to 
nvail  itself  of  the  best  mechanical  contriv* 
ances  in  known  practical  use.  If,  there- 
fore, you  find  that  the  defendant's  locomo- 
tive was  provided  with  the  best  known 
spark  arrester  in  practical  use,  and  with  the 
most  approved  mechanical  devices  for  pre- 
venting tbe  spread  of  fire,  no  negligence  can 
be  attributed  to  the  defendant  by  reason  of 
tbe  condition  of  said  locomotive,  if  such  con- 
trivances and  devices  were  in  proper  repair, 
slthongb  the  evidence  may  show  that  said 
locomotive  emitted  dangerous  sparks  -  of 
fire."  The  sixth  instruction  which  the  court 
gave  to  the  Jury  was  in  the  following  words: 
"As  negligence  is  the  gist  of  the  action,  the 
burden  Is  on  the  plaintiff  to  prove  tbe  negli- 
gence charged.  And  although  It  shall  appear 
from  the  evidence  that  the  plaintiff's  prop- 
erty was  set  on  fire  by  a  spark  from  tbe  de- 
fendant's locomotive,  this  of  itself  does  not 
Juatlfy  the  inference  that  tbe  defendant  was 
negligent  In  causing  or  suffering  the  spark 
to  be  so  emitted."  The  eighth  instruction 
which  the  court  gave  reads  thus:  "A  railroad 
company  must  exercise  reasonable  care  to 
provide  tbe  most  effective  contrivances  in 
known  use  to  prevent  escape  of  sparks  and 
coals,  but  it  is  not  an  Insurer  of  their  com- 
pleteness or  perfection."  Tbe  second,  fifth, 
sixth,  and  eighth  Instructions  were  given  by 
the  court  at  the  request  of  appellant.  The 
fourteenth  Instruction  was  in  the  following 
words:  "Neither  is  it  necessary  for  the  plain- 
tiff to  recover  for  her  to  prove  by  direct  tes- 
timony the  particular  act  or  acts  of  negli- 
jrence  charged  In  the  complaint  which  caused 
tbe  damage  complained  of.  It  will  be  suffi- 
cient on  this  point  if  it  Is  shown  by  all  of  the 
facts  and  circumstances  in  the  case."  The 
eighteenth  Instruction  does  not  meet  with 
our  approval,  but  we  have  concluded,  since 
It  did  not  necessarily  create  the  Inference 
that  negligence  was  not  an  element  which 
was  requisite  to  appellee's  recovery,  and  as 
the  court  had  charged  with  great  explicltness 
that  she  must  make  out  a  case  of  negligence 
as  charged  to  authorize  'a  finding  in  her  fa- 
vor, and  Judging  of  tbe  matter  In  tbe  light 


oif  the  factR  found  speclhlly  In  aifinvfer  to  in-' 
terregatories,  that  the  Jury  wds  not  misled 
by  said  instruction. 

Appellant's  counsel  complain  of  the  giving 
and  refusal  of  certain  other  instructions,  but, 
as  neither  tbeir  language  nor  a  succdnct  state- 
ment thereof  has  been  set  out  in  appellant's 
brief,  we  are  constrained  to  hold  that  all 
questions  relative  to  said  Instructions  are 
waived.  Penn  Mutual  Life  Ins.  Co.  v.  Nor- 
croBS  (at  last  term)  72  N.  E.  132;  Cleveland, 
etc.  R.  Co.  V,  Stewart,  161  Ind.  242,  68  N. 
B.  170;  Pittsburgh  E.  Co.  v.  Wilson,  161  Ind. 
701,  66  N.  E.  899;  Perry,  etc.,  Co.  v.  Wilson, 
100  Ind.  435,  07  N.  B.  183;  McElwalne-UIch- 
ards  Co,  v.  Wall,  169  Ind.  557,  65  N.  E.  576. 

There  was  expert  evidence  showing  that 
a  locomotive  with  a  standard  spark  arrester 
properly  adjusted  would  not  throw  sparks  of 
the  size  and  for  the  distance  that  the  locomo- 
tive was  shown  to  have  thrown  them  on 
the  trip  In  question,  and,  notwithstanding 
the  conclusion  of  the  Jury  that  the  spark 
arrester  was  In  good  order  when  the  locomo- 
tive started  westward,  there  was  room  for 
the  opposite  inference  from  the  circumstan- 
ces of  the  case.  Appellant's  counsel  argue 
that  the  evidence  Is  insufficient,  on  the  as- 
sumption that  the  answers  to  Interrogatories 
serve  the  purpose  of  excluding  the  hypoth- 
esis that  negligence  existed  with  reference 
to  providing  a  sufficient  spnrk  arrester. 
The  rule  in  this  court  is  that,  on  assign- 
ments of  grounds  for  a  new  trial  which 
question  merely  the  sufficiency  or  legal  ef- 
fect of  the  evidence,  the  court  will  not  con- 
sider answers  to  interrogatories.  Chicago, 
etc.,  B.  Co.  V.  Kennington,  123  Ind.  409,  24 
N.  E.  137;  Staser  v.  Hogan,  120  Ind.  207,  21 
N.  E.  911,  22  N.  E.  990;  Ohio  &  Mississippi 
K.  Co.  V.  Selby,  47  Ind.  471,  17  Am.  Rep.  710; 
Sievers  v.  Peters  Box,  etc.,  Co.,  151  Ind.  642, 
50  N.  E.  877,  52  N.  E.  899.  But  even  upon 
the  hypothesis  of  the  correctness  of  the 
Jury's  answers  to  interrogatories,  we  think ' 
that  the  case  was  made  out  Appellant  It- 
self was  cliarged  in  the  first  paragi-aph  of 
tbe  complaint  with  flegllgently  falling  and 
omitting  to  use  a  proper  appliance  to  prevent 
tbe  emission  of  sparks,  and  also  with  negli- 
gently and  carelessly  running  the  locomotive 
with  a  high  and  unnecessary  amount  of 
steam  and  draft,  thereby  causing  It  to  emit 
and  throw  out  large  and  dangerous  sparks 
and  coals  of  fire.  Whatever  may  be  tl^e 
right  of  a  railway  company  to  operate  its 
trains  at  such  speed  as  it  sees  fit,  where  It 
has  a  proper  and  sufficient  equipment,  yet  in 
this  case,  where  the  evidence  shows  that  it 
was  a  time  of  drought,  that  the  locomotive 
was  tlu-owing  sparks  of  larger  size  and  for 
a  greater  distance  than  it  would  have  done 
if  It  had  had  a  sufficient  spark  arrester,  that 
the  engineer  might  have  discovered  the  fact 
from  the  flying  sparks,  that  the  locomotive 
was  running  art  a  high  speed  and  with  its 
draft  open,  that  the  exhaust  was  unusually 
loud,  that  the  baru  of  appellee  stood  near 
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the  right  of  war  and  contained  wide  ctaeka 
ttaroogh  which  eparke  might  enter,  and  that 
there  was  a  high  wind  blowing  from  the 
right  of  way  in  the  direction  of  the  ham,  we 
think  that  It  was  the  duty  of  the  engineer, 
as  the  Jury  specially  found,  to  shut  Off  steam 
in  passing  that  point. 
Judgment  afOrmed. 


a64  Ind.  2S2) 

CUBRENT  et  aL  T.  LtTTBEB  et  aL     (No. 
20,403.)  • 

(Supreme  Gonrt  of  Indiana.     Not.  29,  1904.) 

KLXCnONS  — OOHDUOT— PBEPABATIOH   QW  BAL- 
1  LOTS. 

1.  Boms'  Ann.  St.  1001,  {  6341,  requires  the 
question  of  township  appropriations  in  aid  of 
the  construction  of  railroads  to  be  submitted  to 
popular  vote ;  section  5343  provides  that  the 
▼ote  shall  be  conducted  in  the  manner  provided 
by  law  for  general  elections;  section  0214  cre- 
ates a  board  of  election  commissioners,  and  en- 
joins npoD  It  the  duty  of  preparing  and  dis- 
tributing ballots  for  the  election  of  ofiicers  to 
be  voted  for  in  tbe  county,  otber  than  those  to 
be  elected  by  all  voters  of  the  state ;  section 
6258  provides  that,  where  local  questions  are 
submitted  to  the  electors  of  a  district,  the  lioard 
of  election  commissioners  of  tbe  county  includ- 
ing the  district  shall  cause  a  brief  statement 
of  the  question  presented  to  be  printed  on  the 
ballot,  and  the  words  "Tes"  and  "No"  to  be 
printed  jnder  the  same;  -section  G260  provides 
that,  when  a  township  holds  an  election  at  a 
time  other  than  tbe  time  of  a  general  election, 
the  election  shall  be  held  in  conformity  with 
the  act  relative  to  general  elections,  aud  local 
officers  shall  perform  the  same  duties  as  in  case 
of  genrral  elections.  Held,  that  ballots  used  in 
a  special  township  election  on  the  question  of 
railroad  aid  appropriations  must  be  printed  and 
delivered  to  the  proper  officers  by  the  election 
commissioners,  as  prescribed  by  the  statute  rela- 
tive to  elections,  and  tbe  preparing  and  dis- 
tributing of  ballots  by  persons  other  than  the 
officers  prescribed  by  law,  and  the  use  of  such 
unauthorized  ballots,  render  the  election  void. 

2.  Provisions  of  law  In  regard  to  the  prepara- 
tion and  distribution  of  ballots  by  designated 
officers  are  mandatory,  and  must  be  strictly 
otieyed. 

*   Appeal  from  Circuit  Court,  Henry  County; 
J.  W.  Hendington,  Speoial  Judge. 

Proceedinga  by  William  J.  B.  Luther  and 
others  to  procure  an  appropriation  to  aid  the 
Cincinnati,  Richmond  A  Muncle  Railroad 
Company  in  tbe  construction  of  a  railroad 
through  Stony  Creek  township,  in  which 
Henry  L.  Current  and  others  filed  remon- 
strances. From  a  Judgment  ordering  the  ap- 
propriation to  be  made,  the  remonstrators  ap- 
peal. Transferred  from  tbe  Appellate  Court 
nnder  Burns'  Ann.  St  1901,  t  1337u.  Be- 
Tersed. 

Forkner  &  Forkner,  for  appellants.  Rob- 
bins  &  Starr  and  Wm.  A.  Brown,  for  appel- 
lees. 

JORD.\N,  O.  J.  At  the  June  term,  1900, 
25  freeholders  and  over,  nnder  section  5340, 
Burns'  Ann.  St  1001  (section  4045,  Homer's 
Ann.  St.  1901).  petitioned  the  board  of  com- 
misHiuiicrs  of  Uenry  county,  Ind.,  for  an  ap- 

*a«heiirlDS  daoled  February  U,  1906. 


proprlatlon  of  $6,000  to  1m  mado  bf  Stony 
Creek  township.  In  said  comity,  to  aid  the 
Cincinnati,  Blchmond  &  Muncle  Ballroad 
Company  In  tbe  constmctlon  of  a  railroad 
through  that  township.  The  board  of  com- 
missioners, after  considering  the  petition,  or- 
dered that  after  giving  the  notice  prescribed 
by  section  5342,  Burns'  Ann.  St  1901,  an  elec- 
tion be  held  on  June  14,  1900,  at  which  elec- 
tion tbe  question  in  respect  to  the  appropria- 
tion be  submitted  to  the  qualified  voters  of 
that  township.  An  election  was  held  at  said 
time,  which  resulted  In  the  greatest  numlier 
of  votes  cast  at  said  election  being  in  favor 
of  the  appropriation;  the  majority  In  favor 
thereof  being  nine.  Appellants  appeared  he- 
fore  the  board  of  commissioners  and  filed  a 
written  remonstrance  whereby  they  assailed 
the  sufficiency  of  the  petition,  and  challenged 
and  contested  the  validity  of  the  election  held 
as  aforesaid.  It  is  alleged  in  the  remon- 
strance that  said  election  as  held  on  June  14, 
1900,  is  Illegal  and  void  for  numerous  rea- 
sons, among  which  are  the  following,  as  spec- 
ified and  set  forth  in  paragraph  3  of  the  re- 
monstrance, under  specification  "e";  said 
reasons  being  substantially  as  follows:.  The 
printed  ballots  used  and  cast  at  tbe  election 
held  under  the  order  of  the  board  of  commis- 
sioners on  said  day  were  not  prepared  and 
caused  to  be  printed  by  the  election  commis- 
sioners of  said  county,  but,  on  the  contary, 
they  were  prepared  by  other  persons  without 
any  authority  of  law,  and  in  violation  of  the 
statute.  It  is  charged  that  there  were  elec- 
tion commissioners  at  said  time,  duly  ap- 
pointed and  qualified,  who  were  ready  and 
willing  to  act  In  procuring  the  ballots  for 
said  election,  but  the  agents  and  attorney  of 
the  railroad  company  in  question  caused  said 
ballots  to  be  printed  in  .a  coimty  other  than 
Henry  county,  nnder  tbelr  own  dictation  and 
control,  and  then  caused  said  ballots,  when 
so  printed,  to  be  transmitted  by  their  own 
agent  to  one  of  the  petitioners  herein,  who 
secretly  kept  them  in  bis  office,  without  any 
notice  being  given  to  the  election  officers; 
that  he  retained  them  in  bis  office  imtll  tbe 
morning  of  the  day  of  the  election  before  he 
delivered  them  to  the  Inspector  of  said  elec- 
tion, although  said  inspector  had  called  for 
said  ballots  before  that  morning.  It  Is  char- 
ged that  the  action  of  the  aforesaid  parties 
in  regard  to  preparing,  printing,  and  holding 
the  possession  of  the  ballots  was  bad  in  vio- 
lation of  law,  and  for  the  purpose  of  gaining 
an  advantage  thereby.  By  other  spectflca- 
tlons  in  the  third  paragraph  It  Is  charged 
that  voters  were  bribed  to  vote  at  said  elec- 
tion in  favor  of  said  railroad  appropriation 
The  board  of  commissioners,  upon  hearing 
the  matters  and  things  set  forth  in  the  peti- 
tion and  remonstrance,  granted  the  prayer  of 
the  petition,  and  ordered  that  the  appropria- 
tion be  made,  and  accordingly  levied  a  tax 
upon  the  taxable  properly  of  tbe  township  to 
create  a  fund  for  that  purpose.  The  remon- 
stiators  appealed  to  the  Henry  circuit  court, 
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■wherein  a  demiirrer  waa  filed  by  appellees  to 
the  Femonatraace,  and  to  the  several  para,- 
igrapha  and  apeelflcatlona  thereof.  It  'waa 
Bustained  as  to  aome,  and  overruled  as  to 
others.  The  cause  was  put  at  issue  by  a  gen- 
-eral  denial  filed  In  reply  by  appelleea.  Trial 
by  Jury;  verdict  in  favor  of  appellees;  Judjp- 
ment  thereon  granting  the  prayer  of  the  petl- 
-tlon.  and  ordering  that  the  appropriation  and 
levy  be  made  accordingly.  From  thla  Judg- 
ment appellants  prosecute  this  appeal. 

Counsel  for  appellants  Insist  with  mncli 
-force  and  reason  that  the  lovree  court  erred 
In  sustaining  the  demurrer  to  specification 
"e"  of  the  third  paragraph  of  the  remon- 
utraoce.  This  specification,  aa  hereinbefore 
■stated,  dlBcIoses  that  the  ballots  nsed  by  the 
Totera  In  voting  at  the  election  in  questlcm 
Trere  not  officially  prepared,  or,  in  other 
words,  they  were  not  caused  to  be  printed, 
"kept  and  delivered  to  the. proper  offlcera  by 
the  election  cominissioners  as  prescribed  by 
the  statute  relative  to  elections.  Section 
r>343.  Burns'  Ann.  St.  1901,  tM  same  being 
section  4  of  the  statute  authorizing  public 
.-aid  to  railroads,  provides  that  "the  vrbole  vot- 
ing, taking  and  certifying  alkali  be  conducted 
ns  nearly  as  may  be  in  the  tnanner  provided 
by  law  for  conducting  the  voting  and  certify- 
ing of  the  votes  at  the  general  election  for 
-state  and  county  officers."  Turning  to  our 
general  election  law,  we  find  that  section 
•C258,  Burns'  Ann.  St.  1901,  provides:  "When- 
-ever  any  constitutional  amendment  or  other 
-question  is  required  by  law  to  be  submitted 
to  popular  vote,  if  all  the  electors  of  the  state 
nre  enfttled  to  vote  on  such  question,  the 
State  Board  of  Election  Commissioners  shall 
cause  a  brief  atatement  of  the  same  to  be 
printed  on  the  state  ballots,  and  the  words 
'Yes'  and'  'No'  under  the  same,  so  ttiat  the 
-eleetra:  may  indicate  bis  preference  by  stamp- 
ing [marking]  at  the  place  designated  in 
front  of  either  word.  If  the  question  is  re- 
-Qolred  by  la-w  to  be  voted  on  by  the  electors 
■ot  any  district  or  ^vision  of  the  state,  the 
board  or  boards  of  eiectl(Hi  commissioners  of 
the  connty  or  counties  includii%  or  Inclnded 
in  such  division  or  district,  shall  cause  sim- 
ilar provision  to  be  made  on  the  local  ballots. 
In  case  any  elector  shall  not  Indicate  his  pref- 
erence by  stamping  [marking]  in  front  of  ei- 
ther word,  the  ballot  as  to  such  question  shall 
be  void  and  shall  not  be  counted."  Section 
-04  of  the  election  statute,  being  section  6260, 
Burns'  Ann.  St.  1901,  is  as  follows:  "When 
any  township  or  county  holda  an  election  at 
n  time  other  than  the  time  of  a  general  elec- 
tion, such  election  shall  be  held  in  cdntorm- 
Ity  with  the  provisions  of  this  act,  and  all 
-connty  and  local  officers  who  are  required  to 
perform  any  duties  in  connection  with  the 
general  election  shall  perform  the  same  dn- 
tles  In  connection  with  such  special  or  local 
election,  subject  to  the  same  provisions  and 
penaitlea  herein  prescribed  in  case  of  gen- 
-oral  elections."  By  section  6214,  Bums'  Ann. 
-St.  1901,  a  board  of  election  commissioners  is 


Aeated,  and  the  dif^  enjoHned  npon  It  tc 
prepare  and  distribute  ballots  for  the  elec- 
tion of  officers  to  be  Toted  for  in  aocb  connty, 
other  than  those  to  bis  elected  by  all  of  the 
Toters  of  the  state.  By  section  6263,  Bums' 
Ann.  St  1001,  being  section  67  of  the  original 
act,  all  Iaw8  or  parts  of  laws  inconsistent 
With  the  provlE^ns  of  the  act  afe  repealed 
pro  tanto.  The  general  election  law  of  the 
state  of  Illinois  contains  provisions  similar 
to  those  embraced  in  section  6258,  supra,  rel- 
ative to  voting  upon  constitutional  amend- 
tnents  and  other  public  meaBui<eB.  In  County 
Of  TTnlon  v.  Ussery,  147  111.  204,  S6  N.  E.  618, 
the  question  was  presented  as  to  whether  an 
election  held  by  the  voters  of  a  county  to  de- 
termine whether  domestic  animals  should  be 
I>ermltted  to  mn  at  large  must  conform  to 
the  provisions  of  the  general  election  law. 
The  court  held  in  that  appeal  that  the  elec- 
tion in  question  was  irregular  and  void  for 
the  reason  that  it  did  not  conform  to  the  re- 
quirements of  the  statute  pertaining  to  the 
holding  of  general  elections.  In  State  ex  rel. 
v.  Seibert,  118  Mo.  415,  22  S.  W.  732,  the 
cOurt  held  that  the  Australian  ballot  law  of 
Mlssonrl  was  applicable  to  And  (tentrolled  in 
elections  held  by  towns  to  determine  the 
question  of  issuing  bonds,  and  must  be  fol- 
lowed; otherwise  the  election  would  be  In- 
valid. To  the  same  effect  la  the  holding  of 
the  court  in  Gaston  v.  Lamkin,  115  Ho.  20, 
21  S.  W.  1100. 

The  question  of  making  an  appropriation 
by  a  township  in  this  state  in  aid  of  the  con- 
struction of  a  raih:oad  is  one  which,  under 
the  provisions  of  aectioB  5641,  Bnrns'  Anq. 
St.  1901,  is  required  to  be  submitted  to  the 
popular  vote  ttf  the  particolar  township,  and 
therefore  clearly  conges  within  the  provisions 
of  section  6268,  supra;  and  such  election 
must  be  conducted  in  accordance  with  the ' 
provisiona  of  the  general  election  law,  so  far 
as  the  same  can  be  made  practicable.  Our 
statute  governing  elections  was  enacted  in 
the  Interest  of  reform  and  purity  of  the  bal- 
lot, and  the  entire  scheme  of  the  law  contem- 
plates and  requires  that  in  conducting  elec- 
tions thereunder,  except  aa  may  be  other- 
wise provided,  an  official  ballot,  and  none  oth- 
er, must  be  used  by  the  voters  in  casting  their 
votes.  Such  ballots  are  iieiidired  to  be  pre- 
pared and  distributed  by  the  officials  therein 
prescribed.  The  provisions  of  the  law  in 
regard  to  the  preparation  and  distribution  of 
ballots  by  the  officers  designated  are  clearly 
mandatory,  and  must  be  strictly  obeyed. 
Parvin  v.  Wimberg,  130  Ind.  561,  30  N.  E.  790, 
15  L.  R.  A.  775,  30  Am.  St.  Rep.  254;  Connty 
▼.  Gardner,  75  Conn.  48,  62  Atl.  416;  County 
of  Union  V.  Ussery,  147  IlL  204,  35  N.  E.  618; 
Attorney  General  ex  rel.  v.  McQuade,  94 
Mich.  439,  58  N.  W.  944.  Of  course,  in  an 
election  similar  to  or  like  the  one  here  in- 
volved, where,  under  the  particular  circum- 
stances, there  are  provisions  of  our  Austra- 
lian ballot  law  which  are  plainly  impractica- 
ble, exceptions  may  become  necessary,  and 
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BMf  In  waA  euea  b*  made.  Stnbla  t. 
Lavengood  (Ind.  Sop.)  71  M.  B.  494.  If  no 
board  of  election  commlBslonen  existed  In 
Henry  countT'  when  It  became  necessary  to 
prepare  tbe  ballots  for  tbe  election  herein  in 
controversy,  under  the  circumstances,  it  be- 
came the  duty  of  the  clerk  of  the  circuit  court 
to  appoint  two  members  of  such  board  to 
serve  in  connection  with  the  cleric  In  pre- 
paring and  distributing  the  ballots  for  tbe 
use  of  the  TOters  at  tbe  election  as  the  law 
exacts. 

The  petition  presented  to  tbe  board  of 
commissioners  is  called  in  question  by  coun- 
sel for  appellant.  It  may  be  said,  however, 
that  it  conforms  to  tbe  provisions  of  the 
statute,  and  is  clearly  sulBcIent 

We  do  not  deem  it  necessary  to  express  an 
opinion  upon  other  questions  argued,  for  ap- 
pellants' counsel  concede  that  tbe  cardinal 
4iaestlon  presented  is  as  to  whether  tbe  prei>- 
aration  and  distribution  of  the  ballots  by 
persons  other  than  by  the  officers  prescribed 
by  law  renders  tbe  election  Invalid  and  void. 
We  are  clearly  of  the  opinion  that  by  tbe 
use  of  the  unauthorized  ballots,  as  shown  by 
the  avermenta  of  specification  "e"  of  para- 
graph 8  of  the  remonstrance,  the  election  in 
controversy  is  invalid  and  voidable,  and 
should  be  set  aside  In  this  proceeding. 

Tbe  Judgment  Is  accordingly  reversed,  and 
the  cause  remanded  to  the  lower  court  for 
further  proceedings  consistent  with  this  opin- 
ion. 

at*  Ind.  380) 

CHICAGO,  L  ft  Ii.  RT.  00.  t.  WOODWARD. 

(No.  20,418.)  1 
(Supreme  Court  of  Indiana.    Nov.   29,  1904.) 

CABBIEBS  —  SHTPmifTS  Of  UVE  STOCK  —  COH- 
RECmNe  OABBISBS— LIABILITT  OV  IRITIAIi 
OABBIKB— BCBDXN   O*  FBOOF— DAM  AGES. 

1.  Where  property  is  delivered  to  a  carrier  to 
be  transported  to  a  point  beyond  Its  line,  the 
failure  of  the  shipper  to  designate  the  particular 
line  by  which  the  property  shall  be  forwarded 
authorises  the  carrier  to  select  any  usual  or 
reasonably  direct  route  after  reaching  the  ter- 
minus of  its  own  line. 

2.  In  the  absence  of  a  spedal  contract,  where 
it  is  necessary  for  a  carrier  to  deliver  the  ship- 
ment to  another  carrier  before  tbe  point  of  des- 
tination la  reached,  the  liability  of  the  first  car- 
rier ceases  when  it  has  safely  carried  and  deliv- 
ered the  shipment  to  tbe  second  without  unrea- 
sonable delay. 

8.  In  tbe  absence  of  statutory  or  charter  dis- 
ability, a  common  carrier  may  contract  for  the 
safe  carriage  and  delivery  of  property  at  a  des- 
tination beyond  its  own  line,  and  render  itself 
liable  for  loss,  injury,  or  delay  on  the  line  of 
another  carrier,  over  which  a  part  of  the  trans- 
portation is  performed. 

4.  In  an  action  against  an  initial  carrier  for 
damage  to  cattle  in  the  hands  of  the  connect- 
ing carrier,  where  the  jury  specially  foand  that 
It  was  not  all  of  defendant's  contract  to  safely 
carry  and  deliver  the  cattle  to  the  connecting 
:!arrier,  it  would  be  presumed,  in  support  of  a 
general  verdict  for  plaintiff,  that  the  further 
part  of  defendant's  contract  was  to  safely  car- 
ry and  deliver  to  the  consignees. 

6.  In  an  action  against  an  initial  carrier  for 
damage  to  cattle  in  the  bands  of  a  connecting 
carrier,   where   thp  speri.nl    flnilings  were  silent 
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jconcendng  die  condition  of  the  cattle  when 
they  arrived  at  their  destination,  and  concern- 
ing their  treatment  while  in  the  custody  of  the 
connecting  carrier,  but  stated  that  the  cattle 
were  In  good  condition  when  delivered  to  the 
connecting  carrier,  it  would  be  presumed,  in 
aid  of  a  general  verdict  for  plaintiff,  that  the 
loss  and  injuries  resulted  to  the  cattle  while  ia 
the  bands  of  the  connecting  carrier. 

6.  A  common  carrier  is  liable  for  any  loss  or 
Injury,  to  property  intrusted  to  him  for  trans- 
portation unless  It  is  able  to  show  that  the  loss 
or  injury  was  caused  by  the  act  of  God  or  the 

Eublic  enemy,  or  that  it  resulted  from  the  in- 
erent  nature  of  the  thing  Itself,  and,  in  case 
of  catf1<>,  from  the  natural  disposition  and  exer- 
tion; "'the  animals  themselves. 

7.  Where  cattle  were  delivered  to  a  carrier 
without  any  limitation  of  its  common-law  Ua- 
bilitv,  and  without  tbe  shipper  assuming  any  of 
the  hazards  of  shipment,  or  being  required  or 
permitted  to  accompany  and  care  for  the  cat- 
tle, and  it  ia  shown  that  the  cattle  were  deliv- 
ered at  their  destination  in  an  injured  condi- 
tion, the  burden  Is  on  the  carrier  to  prove  that 
the  cause  of  injury  was  one  for  which  it  ia  not 
liable. 

8.  Where  cattle  were  delivered  by  a  carrier  in 
a  condition  whidi  rendered  them  unsalable  for 
food,  expenses  Incurred  by  plaintiff  in  restoring 
them  so  as  to  make  them  marketable,  whi<£ 
redounded  to  the  benefit  of  defendant  by  en- 
hancing the  price  of  the  animals,  were  proper 
elements  of  plaintiffs  damage. 

Appeal  from  Circuit  Court;  Clinton  Coun- 
ty; Joseph  Claybaugh,  Judge. 

Action  by  Hal  Woodward  against  the  Gbl- 
cago,  Indianapolis  &  Louisville  Railway  Com- 
pany. From  a  Judgment  for  plaintUT,  defend- 
ant appeals.  Transferred  from  tbe  Appellate 
Court,  under  Bums'  Ann.  Bt  1901,  |  1337a. 
Affirmed. 

B.  C  Field,  H.  R.  Knrrle  and  Goentber  & 
Cltiik,  for  appellant  J.  C.  Farber  and  B.  F. 
RatcUir,  for  appellee. 

HADLBT,  J.  Appellee  sued  appellant  to 
recover  damages  for  fallnre  to  transport  and 
deliver  live  stock  at  place  of  destination  In  a 
safe  and  sound  condition.  Booth  Ranb  is  a 
village  situate  12  milea  aonth  of  Lafayette. 
Appellant  owns  and  operates  a  railroad  mn- 
ning  tbrongb  Raub  and  Lafayette,  and  tlience 
in  a  northerly  direction  to  Monon,  40  miles 
north  of  Lafayette,  where  it  Intersecta  ap- 
pellant's other  railroad,  mnnlng  from  Cbt- 
cago  in  a  southeasterly  direction  to  Indian- 
apolis; appellant  thus  having  a  oontinnoaB 
railroad  from  Raub  to  Indianapolis.  Tike  Bij; 
Four  baa  a  railroad  running  direct  from  La- 
fayette to  Indianapolis,  and  tbe  distance 
from  Raub  to  Indlannpolia  via  Lafayette  and 
tbe  Big  Four  is  70  miles  shorter  than  via 
Monon  and  appellant's  continuous  tra<^,  and 
requires  four  hours'  less  time  by  freight 
train  to  make  tbe  Journey.  On  July  4,  1901, 
appellee,  by  his  agent,  William  Neavllle, 
loaded  39  fat  steers,  in  a  sound  and  good  con- 
dition, into  two  of  appellant's  cars  at  Rautv 
and,  as  alleged  in  the  complaint,  under  an 
agreement  that  tbe  cattle  were  to  be  safely 
transported  to  Indianapolis,  and  delivered  to 
Neavllle,  Elliott  &  Johnson  In  a  good  and 
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sound  'condition  for  market  on  July  5th. 
The  cattle  arrived  at  their  destination  about 
6  o'clock  the  following  morning,  July  5th. 
Only  38  animals  were  delivered  to  the  con- 
signees, and  these  were  in  an  enfeebled  and 
bruised  condition,  which  rendered  them  un- 
fit for  market  It  required  until  Ouiy  8th, 
or  three  days  of  rest,  feed,  and  care,  to  render 
them  fit  for  market,  and  then  the  market  had 
declined,  and  the  animals  become  reduced 
In  weight,  all  to  the  plaintiff's  damage,  etc. 
Under  appellant's  general  denial,  there  was 
a  Judgment  for  appellee  for  |293.  So  far 
as  the  record  discloses,  the  shipping  contract 
was  In  parol.  There  was  no  direction  by  the 
shipper  as  to  the  route  of  shipment,  and  no. 
limitation  of  the  carrier's  common-law  lia- 
bility. 

The  first  claim  of  appellant's  counsel  Is 
that  the  company  should  have  had  Judgment 
upon  the  answers  to  certain  interrogatories 
propounded  to  the  Jury,  notwithstanding  the 
general  verdict  in  favor  of  appellee;  The 
special  findings  relied  upon  by  appellant  as 
entitling  It  to  the  Judgment  are  these:  Nea- 
rille  gave  the  only  shipping  directions,  which 
were  that  the  cattle  were  consigned  to  Nea- 
vllle,  Elliott  &  Johnson,  at  Indianapolis, 
Ind.  At 'the  time  Neaville  was  advised  by 
appellant's  agent  that  the  cattle  were  to  go 
from  Lafayette  via  the  Big  Four.  From  La- 
fayette via  the  Big  Four  was  the  ordinary 
aud  usual  route  for  the  shipment  of  live 
stock  from  Raub  to  Indianapolis.  The  cattle 
were  loaded  about  9  a.  m.,  and  carried  north 
on  the  first  train  after  loading,  which  ar- 
rived at  Lafayette  on  time.  The  cattle  were 
carried  In  the  first  train  that  left  Lafayette 
for  Indianapolis  after  they  were  loaded,  which 
train  was  late,  and  left  Lafayette  at  4:30  p. 
m.  There  was  no  other  route  by  which  the 
cattle  could  have  been  forwarded  by  which 
ttaey  could  have  reached  Indianapolis  earlier 
than  they  did.  None  of  the  Injuries  com- 
plained of  were  Infilcted  before  the  cattle 
were  delivered  to  the  Big  Four,  and  their 
value  was  not  reduced  by  anything  that  hap- 
pened to  them'  before  their  delivery  to  the 
Big  Four.  The  appellant  was  left  free  to 
select  the  route  by  which  the  cattle  should 
be  forwarded  from  Lafayette  to  Indianapolis. 
Appellant's  own  line  to  Indianapolis  via 
Monon  was  a  much  longer.  Indirect,  and  un- 
nsnal  route  for  the  shipment  of  live  stock 
from  Baub  to  Indianapolis.  To  carry  the  cat- 
tle safely  and  without  unavoidable  delay  to 
Lafayette,  and  there  deliver  them  to  the  Big 
Four,  was  not  all  of  the  agreement  on  the. 
part  of  appellant.  There  wore  no  special 
fludlDgs  concerning  the  vicissitudes  of  the 
cattle  while  In  the  hands  of  the  Big  Four. 
The  contention  of  appellant  rests  on  the  theory 
that  Its  carrier's  liability  existed  only  during 
the  transportation  of  the  cattle  over  its  own 
road  from  Baub  to  Lafayette,  and  their  deliv- 
ery to  the.  Big  Four  at  the  latter  place.  If 
this  contention  Is  sustained,  appellant  was  en- 
titled to  Judgment  in  its  favor,   for  It  la 


clear  from  the  special  findings  that  the  cattle 
had  suffered  no  injury  or  depreciation  I9 
value  from  shipment  when  turned  over  to  the 
Big  Fout  at  Lafayette.  We  concede  the  rule 
of  the  common  law  to  be  that,  in  cases  where 
property  is  delivered  to  a  carrier  to  be  trans- 
ported to  a  point  beyond  the  initial  carrier's 
line,  the  failure  of  the  shipper  to  designate 
in  the  contract  of  shipment  the  particular 
line  by  which  the  property  shall  be  forward- 
ed is  held  to  fully  authorize  the  first  carrier 
to  select  any  usual  or  reasonably  direct  and 
safe  route  after  reaching  the  terminus  or 
usual  point  of  departure  from  his  own  line. 
Snow  V.  Railway  Company,  109  Ind.  422-425, 
9  N.  B.  702.  Moreover,  In  the  absence  of  a 
special  contract,  where  it  is  thus  necessary 
for  a  carrier  to  deliver  the  shipment  to  an- 
other before  the  point  of  destination  Is  reach- 
ed, the  liability  of  the  first  carrier  ceases  when 
it  has  safely  carried  and  delivered  to  the 
second  without  unreasonable  delay.  U.  S. 
Express  Co.  v.  Rush,  24  Ind.  403;  Bailroad 
Co.  V.  Morton,  61  Ind.  539,  573,  28  Am.  Rep. 
682 ;  Railroad  Go.  v.  Condon,  10  Ind.  App. 
636,  38  N.  B.  71;  Railroad  Go.  v.  Dickson, 
31  Ind.  App.  451,  67  N.  B.  538,  and  authorities 
collated.  Under  the  facts  of  this  case,  ap- 
pellant was  doubtless  Justified  in  forwarding 
the  cattle  from  Lafayette  via  the  Big  Four. 
But  this  does  not  meet  the  question  before  us 
for  decision.  The  complaint  proceeds  upon 
the  theory  that  appellant  undertook  by  spe- 
cial agreement  to  safely  carry  and  deliver 
the  cattle  at  Indianapolis  in  a  good  and 
sound  condition,  and  was  left  at  liberty  to 
choose  for  itself  the  route  by  which  it 
would  reach  the  destination.  The  power  of 
appellant  to  make  such  a  contract  Ui  no 
longer  within  the  limit  of  reasonable  con- 
troversy. The  overwhelming  weight  of  au- 
thority now  holds  to  the  doctrine  that,  in  the 
absence  of  statutory  or  charter  disability, 
a  common  carrier  may  contract  for  the  safe 
carriage  and  delivery  of  property  at  a  des- 
tination beyond  its  own  line,  and  render  Itself 
liable  for  loss,  injury,  or  delay  on  the  line 
of  another  carrier,  over  which  a  part  of  the 
tran^ortatlon  is  performed.  In  such  in- 
stance the  second  becomes  the  agent  of  the 
first  carrier.  Cummins  v.  Dayton,  etc.,  Co., 
9  Am.  &  Eng.  R.  R.  Gas.  Ind.  86.  See  large 
number  of  cases  collated  in  6  Cyc.  481,  and 
6  Am.  &  Bng.  Bnc.  631.  Under  the  aver- 
ments of  the  complaint,  it  was  competent  for 
appellee  to  prove  that  appellant  by  the  ship- 
ping contract  affirmatively  undertook  safely 
to  carry  and  deliver  the  cattle  to  the  cou- 
signees  at  Indianapolis.  If  he  succeeded  in 
making  such  proof,  it  was  sufflcient  to  charge 
appellant  with  any  loss  or  damage  to  the  cat- 
tle whether  it  accrued  while  in  the  care  aud 
custody  of  appellant,  or  in  the  care  and  cus- 
tody of  the  Big  Four,  its  chosen  agent  The 
Jury  specially  found  that  it  was  not  all  of 
appellant's  contract  to  safely  carry  and  deliv- 
er the  animals  to  the  Big  Four  at  Lafayette, 
and  we  must  presume,  In  support  of  the  gen- 
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eral  verdict,  that  the  further  part  of  appel- 
lant's contract  wajs  to  safely  carry  and  de- 
liver to  the  consignees  at  Indianapolis,  aa 
alleged  in  the  complaint.  And  since  the  spe- 
cial findings  are  silent  concerning  the  condi- 
tion of  the  cattle  when  they  arrived  at  In- 
dlanapolia,  and  concerning  their  treatment 
and  freedom  from  loss  or  injury  while  in  the 
care  and  custody  of  the  Big  Four,  we  must 
further  presume,  in  aid  of  the  general  ver- 
dict, that  the  loss  and  injuries  complained 
of,  and  found  by  the  jury'  to  exist,  resulted 
to  the  animals  while  in  the  hands  of  the  lat- 
ter company.  City  of  South  Bend  v.  Tur- 
ner, 156  Ind.  418,  423,  60  N.  E.  2T1,  54  h. 
B.  A.  896,  83  Am.  St  Rep.  200;  Wright  v. 
Railroad  Co.,  160  InO.  688,  66  N.  E.  454. 
The  court  did  not  err  In  overruling  appel- 
lant's motion  for  Judgment  on  the  answers 
to  interrogatories. 

Appellant  further  complains  of  the  giving 
of  instructions  numbered  1,  2,  and  4,  request- 
ed by  the  plaintiff.  The  matter  assailed  In 
the  two  first  Is,  in  substance,  that  the  bur- 
den was  on  the  plaintiff  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  cattle 
were  delivered  to  the  consignees  at  Indian- 
apolis In  a  bad  and  injured  condition;  and 
if  it  was  thus  shown  by  the  evidence  that 
there  were  39  head  delivered  to  the  defend- 
ant by  the  plaintiff,  as  averred,  and  they 
were  in  a  good,  sound  condition  when  deHv- 
ered,  and  that  there  was  unreasonable  de- 
lay In  the  transportation  of  the  same,  and 
that  the  cattle  were  delivered  at  Indianapo- 
lis In  an  injured  condition,  then,  to  avoid 
Habllity,  it  became  Incumbent  upon  the  de- 
fendant to  show  by  a  jjreponderance  of  evi- 
dence a  reasonable  excuse  for  any  such  de- 
lay and  injuries,  and  for  any  shortage  in 
the  number  received.  Appellant's  coonsel 
concede  that  these  Instnictlons  properly  stat- 
ed the  rule  relating  to  Inanimate  or  dead 
freight  lost  or  Injured  by  a  carrier  in  Its 
transportation,  but  they  insist  that  It  does 
not  apply  to  live  stock,  which  Is  possessed 
with  Inherent  power  and  propensities  to  In- 
jure Itself  and  each  other  when  confined  and 
In  a  state  of  frenzy  in  a  moving  freight  car. 
According  to  the  well-established  rule,  a 
common  carrier  is  liable  for  any  loss  or  in- 
jury to  property  Intrusted  to  him  for  trans- 
portation, unless  he  Is  able  to  show  that  the 
loss  or  Injury  was  caused  by  the  act  of  God 
or  the  public  enemy,  or  that  It  resulted  from 
the  Inherent  nature  of  the  thing  Itself,  as 
by  the  natural  decay  of  fruits,  vegetables. 
Ice,  fresh  meats,  and  other  perishable  prop- 
erty, and  the  like.  And  it  Is  equally  well 
established  that  railroad  companies  are  com- 
mon carriers  of  live  stock,  with  the  same 
Imposed  duties  and  responsibilities  that  ex- 
ist at  common  law  relative  to  the  carriage 
of  goods,  except  that  they  are  not  to  be 
held  liable  for  losses  and  Injuries  resulting 
from  the  natural  disposition  and  exertions 
of  the  animals  themselves.  In  short,  It  may 
be  said  generally  that  a  carrier,  when  free 


from  negligence,  is  liable  for  no  loss  or  In- 
Jury  from  causes  over  which  he  bad  no  con- 
trol. 6  Qyc.  881,  and  authorities  cited.  Bat 
the  question  Is,  since  it  is  shown  that  the 
cattle  were  delivered  at  their  destination 
reduced  in  number  and  in  an  injured  condi- 
tion, which  party  has  the  burden  of  estab- 
lishing the  cause  of  injury — the  shipper  or 
the  carrier?  It  will  be  remembered  that  ap- 
pellant received  the  cattle  for  transportation 
without  any  limitation  of  its  common-law 
liability,  and  without  the  shipper  assuming 
any  of  the  hazards  of  shipment.  Appellant 
thereby  incurred  the  general  obligation  of 
the  common  carrier  to  safely  carry.  The 
loss  and  injorles  suffered  might  have  hap- 
pened from  the  natural  propensities  of  the 
animals,  and  without  fault  on  the  part  of 
the  carrier,  or  they  might  have  happened 
from  accident  or  from  the  negligence  of  the 
carrier.  Under  the  shipping  arrangement, 
neither  the  shipper  nor  his  agent  was  requir- 
ed or  permitted  to  accompany  and  care  for 
the  cattle.  The  shipper  had  not  equal  means 
of  knowledge  with  the  carrier  as  to  the 
cause  of  injury.  There  Is  therefore  In  such  a 
case  strong  reason  and  almost  universal 
precedence  for  laying  upon  the  carrier  the 
onus  of  bringing  the  cause  of  Injury  within 
one  of  the  excusatory  exceptions  recognized 
by  law.  LIndsley  v.  Railroad  Co.,  36  Minn. 
539,  33  N.  W.  7,  1  Am.  St  Rep.  692;  McCoy 
T.  Railroad  Co.,  44  Iowa,  424;  Railroad  Ca 
V.  Durkln,  76  III.  395;  Evans  v.  Railroad 
Co.,  Ill  Mass.  142,  15  Am.  Rep.  19;  Dow  v. 
Packet  Co.,  84  Me.  490,  24  Atl.  945;  Railroad 
Co.  V.  Wynn,  88  Tenn.  820,  14  8.  W.  311; 
Klnnlck  v.  Railroad  Co.,  69  Iowa,  665,  29  S. 
W.  772;  5  Am.  &  Eng.  Ency.  469;  6  Cyc. 
383.  The  cases  cited  by  appellant  are  not 
authorities  in  a  case  like  this.  And  In  cases 
where  special  contracts  are  made  limiting 
the  carriers'  liability,  or  stipulating  that  the 
shipper  shall  accompany  the  ttock,  and  the 
like,  a  different  rule  generally  prevails.  The 
court  did  not  err  in  giving  the  first  and  sec- 
ond Instructions  requested  by  the  plaintiff. 

By  No.  4  of  the  instructicAis  complained 
of,  the  Jury  were  told  that  In  estimating 
the  plaintiff's  loss  and  damage,  if  any  were 
^own,  they  should  take  in  consideration 
all  items  of  expense  in  keeping,  feeding, 
and  caring  for  the  cattle  while  being  put  In 
a  fit  condition  for  market  and  of  shrinkage 
and  depredation,  if  any  shown,  in  their 
market  value.  Appellant  claims  that  the 
true  measure  of  plalntifTs  damages  was  the 
difference  In  the  market  value  at  the  place 
of  destination,  upon  arrival,  less  the  freight 
This  Is  a  strange  argument  tor  appellant  to 
make.  In  view  of  the  fact  that  it  was  dear- 
ly shown  that  the  cattle  were  on  the  day  of 
their  arrival  at  Indianapolis,  from  exhans- 
tlon,  In  an  unsalable  condition  for  food.  To 
have  been  tested  by  the  market  for  con-  - 
demned  animals  would  have  proven  dis- 
astrous to  the  defendant  But  by  being 
treated  as  food  animals,  or  ^.tber  as  pos- 
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sesslng  the  elements  of  recuperation  and 
restoration  to  food  animals,  which  could  be 
attained  and  the  same  made  marketable 
in  a  short  time  and  at  small  expense,  and 
trhich,  as  the  erldence  shows,  was  accom- 
plished within  three  days,  and  at  an  expense 
of  925  or  $30,  and  the  cattle  then  sold  for 
beef  at  a  price  within  a  small  fraction  per 
pound  of  the  price  brought  by  animals  of 
the  same  class  on  the  day  of  arrival — ^makes 
It  very  clear  that  the  Instroctlon  was  ben- 
etidal  to  the  defendant.  Having  received 
the  benefit  of  the  sale  of  the  anlmala  for 
food,  no  question  can  be  made  that  the 
expenses  incurred  in  their  preparation  and 
their  consequent  shrinkage  were  proper  ele- 
ments of  plaintiffs  damage.  The  Caledonia, 
157  V.  a.  124r.l30,  15  Sup.  Ct  537,  89  I*  Ed. 
644. 

We  find  no  emnr  in  the  record.  Judgment 
affirmed 

(103  InA.  {34) 

TOLEDO,  ST.  L.  &  W.  R.  CO.  v.  FBNSTBK- 
MAKER.     (No.  20,4ia)  ,    ' 
(Supreme  Court  of  Indiana.    Nov.  29,  1904.) 

BAII.B0ADB  —  nsBS— NEGLIOEKOB— BUKDBN  Or 

PBOOr— BVIDEHCE  AS  TO   DAUAOES 

— INOTBUCTIONS. 

1.  In  an  action  against  a  railroad  company 
for  damages  from  fire  alleged  to  have  been  caus- 
ed by  sparks  from  defendant's  locomotives, 
where  it  is  shown  that  there  was  no  fire  on 
the  premises  before,  and  no  probable  caaae  for 
the  fire  except  the  locomotive;  that  the  wind 
waa  blowiag  from  the  railroad  to  the  placse 
where  the  fire  Started;  and  that  the  fire  start- 
ed soon  after  the  locomotive  passed — a  concln- 
Bion-tliat  the  fire  was  communicated  by  the  loco- 
motive is  justified 

2l  In  an  actiou  against  a  railroad  company  foe 
damages  from  fire,  where  the  negligence  alleged 
was  in  using  insufficient  or  defective  spark  ar- 
rester*, plaintiff  has  the  burden  Of  provmg  sudi 
negligence. 

3.  Where  the  complaint  In  an  action  against 
a  railroad  company  alleged  the  bumin^over  of 
a  meadow  and  a  tlmlier  lot  on  plaintiff's  farm 
by  fire  from  a  locomotive.  In  determining  the 
amount  of  damages  it  was  proper  to  ask  a 
witness  the  value  of  the  farm  before  the  fire  and 
immediately  thereafter. 

4.  In  an  action  against  a  i^ailroad  company 
for  negligently  setting  fire,  it  was  proper  to  in- 
struct' the  jury  that  it  should  take  into  consid- 
eration the  opportunity  of  the  several  witnesses 
for  knowing  the  things  about  which  they  tes- 
tified, their  demeanor  while  testifying,  their 
interest  or  otherwise  in  the  result,  the  prob- 
ability of  their  several  statements,  and,  from 
all  the  circnmstances,  determine  on  which  side 
of  the  case  is  the  preponderance  of  evidence. 

5.  Error  in  giving  an  instruction  is  not  avail- 
able to  appellant  where  he  requested  an  instruc- 
tion involving  the  same  question. 

Appeal  from  Superior  Court,  Grant  Coun- 
ty; B.  F.  Harness,  Judge. 

Action  by  George  Fenstermaker  against 
the  Toledo,  St.  Louis  &  Western  Railroad 
Company.  From  a  Judtgment  for  plaintiff, 
defendant  appeals.  Transferred  from  the 
Appellate  Court  under  Bums'  Ann.  St  1901, 
S  1337n.    Affirmed. 

Onenther  4  Clark,  for  apjieUant.   John  A. 
Kersey,  for  appellee. 
72  N.E.— 30 


HADLSY,  J.  Suit  and  recovery  by  ap- 
pellee for  fire  damages.  There  were  two 
fires — one  on  October  8,  1901,  and  one  on 
April  22,  1902.  There  are  two  paragraphs 
of  complaint— one  based  on  the  October  and 
the  other  on  the  April  fire— and  each  is  pred- 
icated on  the  alleged  negligence  of  appel- 
lant in  using  on  its  locomotives  a  defective 
and  insufficient  spark-arresting  device.  The 
only  assignment  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial.  The  g^rounds 
of  the  motion  afe  the  Insufficiency  of  tb>; 
evidence,  the  admission  of  Improper  evi- 
dence, and  the  giving  and  refusing  of  cer- 
tain instructions. 

It  was  in  proof  that  the  plaintiff's  prop- 
erty was  destroyed  by  fire  as  follows:  His 
meadow  on  October  8th,  and  his  wood  and 
timber  lot;  known  as  the  "augar  camp,"  on 
April  22d;  both  of  these  lots  lying  north 
and  adjoining  appellant's  right  of  way, 
which  at  that  place  runs  east  and  west  On 
October  8th,  about  noon,  in  a  very  dry  time, 
and  within  five  minutes  after  a  freight  train 
went  west  on  appellant's  ralhroad,  a  fire  was 
discovered  in  the  dry  grass  of  the  meadow, 
beginning  about  two  feet  north  of  the  right 
of  way.  There  was  at  the  time  a  brisk  wind 
blowing  towards  the  northwest,  and  the 
fire  developed  and  spread  so  rapidly  that  it 
burned  over  two-thirds  of  the  field,  and  coo- 
aumed  twenty  rods  of  rail  fence,  before  it 
could  be  brought  under  control.  On  April 
22,  about  1  p.  m..  In  an  equally  dry  -time,  and 
within  five  minutes  after  a  passenger  train 
went  west,  a  fire  broke  out  in  the  southwest 
comer  of  appellee's  sugar  camp.  There  was 
a  strong  wind  blowing  from  the  southwest  to 
the  northeast.  The  surface  of  the  sugar 
camp  was  covered  with  dry  grass,  weeds, 
leaves,  and  brush.  The  fire  went  rapidly 
and  violently  ahead  of  the  wind,  mounting 
into  the  tops  of  some  of  the  trees,  and  reach- 
ed and  consumed  a  log  dwelling  house  and 
all  its  contents,  and  destroyed  about  all  the. 
trees  in  the  lot.  Before' the  passage  of  the 
trains  there  was  no  fire  at  either  place,  nor 
in  the  vicinity,  and  bad  not  been  for  an  in- 
definite period,  except  that  in  a  field  of  an- 
other owner,  on  the  south  side  of  the  rail- 
road, the  northeast  corner  of  which,  but  for 
the  right  of  way,  would  have  cornered  with 
the  southwest  corner  of  appellee's  sugar 
camp,  a  plowman  a  few  minutes  before  the 
passage  of  the  train  and  the  origin  of  the 
fire,  at  a  point  somewhere  about  twenty  rods 
west  of  the  sugar-camp  comer,  had  fired 
and  burned  two  piles  of  cornstalks  that  bad 
been  bunched  in  harrowing  down  the  stalks. 
There  was  positive  testimony  of  two  witness- 
es that  no  fire  escaped  from  the  burning 
stalks.  There  was  no  direct  proof  in  either 
instance  tliat  fire  escaped  from  the  passing 
locomotives  and  ignited  the  grass  on  ap- 
pellee's land.  Aside  from  the  locomotives, 
the  evidence  discloses  no  known  actual  or 
probable  cause  of  either  one  of  the  fires. 
On  the  other  hand,  appellant  produced  tes- 
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timony  that  all  Its  locomotlveB  were  equip- 
ped with  a  device  that  waa  In  common  use 
on  the  railroads  In  the  country,  and  which 
was  the  best  and  most-approved  device 
known  for  arresting  sparks,  and  which  was 
In  good  condition  on  each  of  the  locomotives 
at  the  time  of  the  fires. 

Appellant's  counsel  argue  that,  to  recover, 
appellee  must  prove  (1)  that  the  fire  which 
ignited  the  grass  on  appellee's  premises  came 
from  the  locomotives;  and  (2)  that  It  es- 
caped because  of  the  defecllve  or  insufflclent 
condition  of  the  spark  arrester. 

1.  With  respect  to  the  first  pTf<T>ositlon,  it  is 
contended  by  appellant  that  tnere  was  no 
evidence  that  the  grass  at  either  time  waa 
Ignited  by  eparks  from  the  locomotives. 
Courts  have  seldom  gone  so  far  as  to  hold 
it  essential  for  a  plaintiff  to  prove  by  direct 
and  positive  evidence  that  the  fire  complain- 
ed of  escaped  from  a  locomotive.  Such  fires 
usually  occur  in  broad  daylight,  when  flying 
sparks  are  not  plainly  visible,  and  in  many 
cases  It  would  be  manifestly  unfair  and  un- 
reasonable to  give  judgment  against  a  plain- 
tiff because  he  failed  to  produce  a  witness 
who  saw  the  fire  escape  from  the  locomotive 
and  fall  upon  the  combustible  matter.  This 
and  the  other  courts  of  the  country  general- 
ly have  recognized  the  Jnster  rule  that  where 
it  is  shown  that  there  was  no  fire  on  the 
premises  before,  and  no  probable  capse  for 
the  fire  except  the  locomotive;  that  the  wind 
was  blowing  from  the  road  to  the  grass; 
and  that  the  fire  broke  out  soon  after  the 
engine  passed — these  things  are  circumstan- 
ces sufSdent  to  Justify  the  conclusion  that 
the  fire  was  communicated  by  the  train. 
Itailroad  Go.  v.  Ind.  Horseshoe  Co.,  154  Ind. 
322,  66  N.  E.  766,  and  cases  collected  on 
page  333,  154  Ind.,  page  769,  56  N.  E.  Under 
the  rule  the  evidence  fully  warrants  the  find- 
ing that  the  fires  complained  of  were  set  by 
appellant's  passing  trains.  But,  second,  is  It 
.  sufficiently  shown  that  the  fire  escaped  from 
appellant's  engine '  through  the  company's 
negligence?  The  law  recognizes  the  right  of 
a  railroad  company  to  employ  fire  for  the 
production  of  steam  in  the  operation  of  its 
road,  and,  while  the  company  is  required  to 
observe  a  high  degree  of  care  to  prevent  the 
escape  of  fire,  yet  when  it  has  adopted  and 
maintains.  In  good  repair  and  condition,  the 
device  generally  recognized  and  used  by 
railroads  as  the  best  and  most  approved  for 
the  suppression  of  fire,  it  has  done  all  the 
law  requires  of  It;  and  If  the  engine  equip- 
ped with  such  device  is  properly  handled, 
and  fire  escapes  notwithstanding  such  pre- 
cautions, it  must  be  regarded  as  an  accident 
for  which  the  railroad  company  Is  not  liable. 
In  the  case  at  bar  the  complaint  charges 
that  the  fires  resulted  from  the  negligence  of 
appellant  in  using  insufficient  spark  arrest- 
ers. The  burden  Is  upon  the  plaintiff  to 
prove  the  negligence  charged.  Railroad  Go. 
V.  Hixon,  110  Ind.  226,  11  N.  B.  285;  Rail- 
rood  Co.  T.  Ostrander,  116  Ind.  25S,  263,  IS 


N.  E.  227,  19  N.  E.  110.  But  like  the  escape 
of  fire,  negligence  may  be  established  by 
circumstantial  as  well  as  by  direct  evidence, 
or  by  both.  On  behalf  of  the  defendant 
there  was  testimony  by  two  employes  to 
the  effect  that  they  Inspected  the  locomo- 
tives said  to  have  communicated  the  fires, 
on  the  morning  of  the  fires,  before  going 
out  and  also  upon  the  following  morning, 
and  at  all  times  found  the  spark  arrester  in 
each  in  good  condition — "good  as  new,"  said 
one  witness.  The  testimony  of  these  two 
witnesses  was  given  18  months  after  the  al- 
leged inspections.  Two  railroad  oflSdals,  in- 
troduced by  appellant  as  expert  witnesses, 
testified  that  a  locomotive  properly  equipped 
with  such  a  spark  arrester  as  had  been 
shown  to  be  on  the  en^es  in  controversy, 
in  good  condition  and  properly  operated,  will 
not  throw  out  sparks  that  can  be  carriea 
through  the  atmosphere  64  feet  and  Ignite 
combustible  substances.  A  third,  in  answer 
to  the  same  question,  answered  that  be  did 
not  know.  There  was  other  testimony  re- 
lating to  the  same  subjects,  and  from  ail  of 
It  the  jury  foimd  as  a  fact,  in  answer  to  an 
Interrogatory  propounded  to  them  by  the 
court,  "that  the  spark  arrester  In  the  engine 
that  started  the  fire  on  October  8th  and  April 
22d  was  not  in  good  repair  at  the  time  of  the 
fire."  If  it  was  a  fact  that  the  spark-ar- 
resting device,  when  in  good  condition  and 
properly  operated,  would  prevent  the  escape 
of  fire  In  such  quantity  as  could  be  borne 
64  feet  and  set  fire  to  the  gra,ss — and  It  was 
shown  that  fire  did  escape  and  Ignite  the 
grass  that  distance  from  the  road — ^the  es- 
cape of  the  fire  would  be  very  powerful  evi- 
dence that  the  device  was  in  bad  or  an  in- 
sufficient condition.  At  all  events,  we  think 
It  sufilclent  to  Justify  the  Jury  in  finding 
the  negligence  alleged  in  the  complaint  es- 
tablished. 

2.  Appellee  alleges  In  one  paragraph  of 
the  complaint  that  he  is  the  owner  of  cer- 
tain specifically  described  real  estate;  that 
appellant's  railroad  traverses  It;  that  on 
October  8th  there  was  on  said  tract  a  clover 
field  of  the  value  of  $100,  and  a  fence  of 
the  value  of  )>50,  which  on  said  day  were 
destroyed  by  fire  through  the  negligence  of 
appellant,  and  the  destruction  of  said  prop- 
erty was  to  the  appellee's  damage  of  |150. 
In  another  paragraph  containing  the  same 
general  averments,  it  was  added  that  on 
April  22d  there  were  growiag  on  the  de- 
scribed premises  1,000  sugar,  oak,  beech,  and 
other  trees,  of  the  value  of  $1,000,  which 
were  destroyed,  etc.,  and  by  the  destruction 
of  which  the  plaintiff  was  damaged  $1,000, 
for  which  he  asks  judgment.  On  the  sub- 
ject of  damages  the  court  permitted  a  wit- 
ness, over  the  -  objections  of  appellant  to 
answer  the  following  question:  "State  what 
that  farm  was  worth  immediately  before 
that  fire?"  *  The  witness  answered  that  the 
farm  was  worth  $80  or  $90  per  acre  before 
the    fire,    and   immediately   after    the   fire 
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$1,000  less.  -The  ground  of  objection  was 
that  the  damages  claimed  are  to  the  sugar 
camp,  and  that  no  such  spedal  damages  are 
alleged  to  have  accrued  from  a  destruction 
of  the  trees  as  will  enable  appellee  to  prove 
damages  to  the  farm  generally.  We  do  not 
see  the  force  of  appellant's  objection.  It 
was  perfectly  proper  to  allege  and  prove 
the  elements  of  damage  to  the  farm  as  a 
farm;  that  it  had  growing  on  it,  as  a  source 
of  wood  and  timber  supply  to  the  farm,  wood 
and  timber  trees,  which  were  destroyed. 
The  fact  that  the  value  of  the  timber  was 
alleged  did  not  change  the  character  of  the 
proof,  nor  make  the  averment  a  claim  for 
damages  to  the  wood  and  timber  lot,  as  dis- 
tinguished from  the  whole  tract  as  a  farm. 
There  was  no  effort  to  prove  the  value  of 
the  timber.  The  destruction  of  the  growing 
trees  and  clover  was  an  injury  to  the  free- 
hold, and  there  was  no  error  in  allowing  the 
witness  to  answer  the  question. 

3.  Appellant  complains  of  the  giving  of  In- 
stmctlons  numbered  1,  2,  3,  9,  ID,  14,  17,  and 
18.  By  No.  1  the  court  directs  the  Jury 
that  It  should  take  into  consideration  the 
opportunities  of  the  several  witnesses  for 
knowing  the  things  about  which  they  testify, 
their  conduct  and  demeanor  while  testifying, 
their  interest  or  lack  of  interest,  it  any 
shown,  in  the  result  of  the  suit,  the  proba- 
bility or  improbability  of  their  several  state- 
ments. In  view  of  all  the  other  evidence, 
facts,  and  circumstances  proved  on  the  trial, 
and  from  all  these  circumstances  determine 
upon  which  side  of  the  case  is  the  weight  or 
preponderance  of  the  evidence.  Nos.  2  and 
3  were  to  the  same  effect,  and  all  fully  sus- 
tained by  Fifer  v.  Bitter,  159  Ind.  11,  64 
X.  E.  463,  and  Strebin  v.  Lavengood  (Ind. 
Sup.)  71  N.  E.  494.  No.  9  is  to  the  effect 
that  if  it  is  found  that  the  fires  were  set  by 
means  of  sparks  which  escaped  from  the 
engines,  and  were  blown  a  distance  of  60 
or  70  feet  into  the  clover  and  grove  of  the 
plaintiff,  such  fact  might  be  properly  con- 
sidered in  determining  whether  the  spark 
arresters  were  in  proper  condition.  Even 
if  improper!  under  the  state  of  the  evidence, 
the  giving  of  this  instruotion  does  not  con- 
stitute reversible  error.  No.  10  is  objected 
to  because  not  pertinent  to  the  evidence. 
There  was  evidence  introduced  to  which  the 
instruction  would  have  been  applicable,  but 
for  some  reason  it  was  subsequently  with- 
drawn. If  it  was  error  to  give  this  instruc- 
tion, the  error  is  not  available  to  appellant, 
because  the  court  repeated  the  same  charge, 
in  substance,  in  No.  8  given  as  requested  by 
appellant.  We  have  carefully  examined  Nos. 
14.  17,  and  18,  and  compared  them  with  the 
whole  body  of  the  instructions,  and  we  find 
that  each  correctly  stated  the  principle  in- 
volved, and,  taken  as  a  whole,  the  instruc- 
tions were  quite  as  favorable  to  appellant 
as  it  bad  the  right  to  ask.  The  court  re- 
fused to  give  Instructions  1  and  4  requested 
liy  the  defendant.    The  first  directed  the  Jury 


to  return  Its  verdict  for  the  defendant  This 
was  correctly  refused.  The  fourth  was  in 
these  words:  "You  are  instructed  that  the 
burden  of  proof  is  upon  the  plaintiff  to  prove 
all  the  material  allegations  of  one  or  more 
paragraphs  of  his  complaint  by  a  fair  pre- 
ponderance of  the  evidence.  In  this  case, 
if  the  evidence  is  evenly  balanced  or  pre- 
ponderates in  favor  of  the  defendant  on  any 
material  allegation,  then  your  verdict  should 
be  for  the  defendant  as  to  that  paragraph 
of  the  complaint  containing  an  allegation  in 
support  of  which  the  evidence  is  evenly  bal- 
anced, or  on  which  the  preponderance  i5i  in 
favor  of  the  defendant"  This  the  court 
modified  and  gave  as  follows:  "You  are  in- 
structed that  the  burden  of  proof  is  upon  the 
plaintiff  to  prove  all  the  material  allegations 
of  one  or  more  paragraphs  of  his  complaint 
by  a  fair  preponderance  of  the  evidence.  In 
this  case,  if  the  evidence  is  evenly  balanced 
or  preponderates  in  favor  of  the  defendant 
on  any  material  allegation,  then  your  ver- 
dict should  be  for  the  defendant  as  to  such 
allegation."  In  the  fourth  instruction  given 
as  requested  by  the  plaintiff,  the  court  had 
previously  directed  the  Jury  that  the  plain- 
tiff, in  order  to  recover  on  any  paragraph  of 
his  complaint,  must  prove  all  the  material 
averments  of  such  paragraph  by  a  prepon- 
derance of  the  evidence.  In  .the  first  clause 
of  the  Instruction  as  modified,  the  court  re- 
stated the  same  thing,  and  the  language  in 
the  latter  clause  to  the  effect  that  if  the 
evidence  was  evenly  balanced  or  preponder- 
ated in  favor  of  the  defendant  on  any  ma- 
terial allegation,  their  verdict  should  be  for 
the  defendant  as  to  such  allegation,  could 
not  have  misled  them.  Under  the  clear  and 
repeated  statements  of  the  court,  the  Jury 
could  not  have  misunderstood  that  a  finding 
for  the  defendant  on  a  material  allegation 
was  equivalent  to  a  finding  for  it  on  the 
paragraph  of  complaint  embracing  such  al- 
legation. 
We  find  no  error.    Judgment  affirmed 


(163  Ind.  665) 
GRIFFITHS  V.  STATE.    (No.  20,405.) 
(Supreme  Court  of  Indiana.    Nov.  29,  1904.) 

LABCENr  —  BAILKOAD  CARS — OWNEBSUIP— EVI- 
DENCE —  EXTHAJUDICIAI,  CONFESSIONS— COR- 
PUS DELICTI— 1NSTBUCTI0NS—AIV?EAL  —  BE- 
VEBSAX. 

1.  In  a  prosecution  for  larceny  of  clothlnit 
from  a  railway  car,  the  ownership  was  laid  in 
"the  Lake  Shore  &  Michigan  Southern  Rail- 
way Company."  An  employe  of  the  shipper  tes- 
tified that  the  box  containing!  the  clothing  was 
shipped  on  "the  Lake  Shore  &  Michigan  South- 
ern Railway,"  and  other  witnesses,  describing 
themselves  as  employ6a  of  "the  Lake  Shore  & 
Michigan  Southern,  testified  to  facts  showing 
the  larceny  from  a  car  referred  to  as  being  at 
the  time  in  the  "Lake  Shore  Yards."  Held,  that 
the  terms  used  liy  the  witnesses  in  referring  to 
the  railroad  being  familiar  appellatiors,  and 
there  being  a  striking  similarity  between  all 
of  thera  and  the  name  of  the  railroad  as  al- 
leged, it  was  competent  for  the  jury  to  infer 
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that  the  company  alleeed  was  the  bailee  from 
whose  custody  the  goods  were  stolen. 

2.  While  an  extrajudicial  confession  by  de- 
fendant  is  not  sufficient  to  make  out  the  corpus 
delicti,  it  may  be  considered  with  other  cor- 
roborative evidence  in  determining  whether  the 
fact  of  the  commission  of  the  crime  diarged  ha* 
been  established. 

3.  In  a  prosecution  for  larceny  of  clothing 
from  a  railroad  car,  the  ownership  was  laid  in 
the  railway  company,  and  several  witnesses  tes- 
tified to  the  larceny  from  the  car,  wbich  waa 
broken  open  in  the  railroad  yards.  Defendant 
confessed  to  a  special  agent  of  the  company 
that  he  committed  the  larceny  "up  there  in  the 
yard,"  and  on  the  trial  did  not  testify  or  call  a 
witness.  Held,  that  the  jury  were  warranted  in 
finding  the  averment  of.  ownership  proved. 

4.  Where  defendant's  conviction  was  plainly 
right  on  the  evidence,  the  appellate  court  was 
prohibited  by  Bums'  Ann.  St  1901,  |  1064, 
from  reversing  the  same  by  reason  of  an  er- 
roneous instruction  contained  in  the  record. 

Appeal  from  Circuit  Ourt,  Elkhart  Coun- 
ty; W.  J.  Dayls,  Special  Judge.' 

John  GrlffitliB  waa  convicted  of  larceny, 
and  be  appeals.    Affirmed. 

Dodge  &  Dodge,  for  appellant  C.  W.  Mil- 
ler, Atty.  Gen.,  W.  B.  Hlle,  W.  C.  Geake,  C. 
0.  Hadley,  and  L.  G.  Rotliscbild,  for  the 
State. 

QILLETT,  J.  Appellant  was  charged  by 
affidavit  and  information  with  the  larceny  of 
one  coat  and  three  vests.  The  ownership 
was  laid  in  the  Lake  Shore  &  Michigan 
Southern  Railway  Company.  There  was  a 
verdict  of  guilty,  and,^  over  a  motion  for  a 
new  trial,  appellant  was  sentenced  to  im- 
prisonment in  the  Indiana  Reformatory,  and 
was  also  fined  and  disfranchised. 

It  is  claimed  by  appellant's  counsel  that 
there  was  no  evidence  of  ownership  as  cliar- 
ged,  and  it  is  therefore  urged  that  the  court 
should  have  given  a  peremptory  instruction, 
which  was  tendered  by  appellant,  to  return  a 
verdict  of  not  guilty.  It  appears  from  the 
evidence  that  on  December  28,  1903,  the  firm 
of  Hart,  Schaffner  &  Marx  shipped  a  box 
containing  one  coat  and  three  vests,  with 
other  clothing,  from  their  factory  in  Roch- 
ester, N.  Y.,  to  their  wholesale  house  in  Chi- 
cago, 111.  The  goods  were  shipped  in  a  car 
marked  "N.  T.  &  C,  14,051."  On  the  night  of 
January  4,  1904,  this  car  was  broken  open 
in  the  railroad  yards  at  £:ikhart,  Ind.,  while 
en  route  to  Chicago,  and  the  articles  of  cloth- 
ing particularly  mentioned  above  were  stolen 
from  the  box  in  said  car.  In  addition  to  the 
evidence  stated,  an  employ^  of  Hart,  Schaffner 
&  Marx  testified  that  the  box  of  clothing 
was  shipped  on  "the  Lake  Shore  &  Michigan 
Southern  Railway."  Witnesses  who  describ- 
ed themselves  as  employes  of  "the  Lake 
Shore  &  Michigan  Southern"  testified  to  facts 
showing  a  larceny  of  a  coat  and  three  vests 
from  said  box  while  it  was  in  said  car;  and, 
in  their  testimony,  said  witnesses  referred 
to  the  car  as  being  at  that  time  in  the  "Lak^ 
Shore  Yards."  A  witness  (Henry  C.  Lards) 
described  himself  at  the  outset  of  his  testi- 
mony as  a  "special  agent  for  the  Lake  Shore 


&  Mlcliigan  Southern  Railway  Company." 
It  appears  from  his  evidence  that  atioat  10 
days  after  the  larceny  he  was  detailed  to 
look  into  the  circumstances  of  tiie  theft  and 
to  endeavor  to  ascertain  the  identity  of  the 
perpetrator.  After  prosecuting  inquiries  at 
Elkhart  Lards  caused  the  arrest  of  appel- 
lant and  it  appears  without  contradiction 
that  the  latter  confessed  to  the  larceny  of  a 
coat  and  three  vests  from  a  car  "up  there  In 
the  yard."  On  his  direct  examination  the 
witness  testified  that  prior  to  the  time  the 
clothing  was  stolen  It  was  in  the  "custody  of 
the  Lake  Shore  &  Michigan  Southern  Rail- 
way Company."  On  cross-examination  the 
witness  was  asked  tiUs  question:  "Now,  Mr. 
Lards,  you  spoke  of  that  coat  and  vests. 
You  don't  know  whether  they  were  in  the 
possession  of  the  Lake  Shore  Railway,  or 
not  do  you,  excepting  what  the  defendant 
told  you?'  The  witness  answered:  "Why, 
what  the  defendant  and  Hart  Schaffner  & 
Marx  told  me."  The  question  and  answer 
lest  mentioned  evidently  referred  to  what 
the  witness  had  testified  to  in  his  direct  ex- 
amination relative  to  the  custody  of  the 
goods.  Appellant  did  not  call  a  witness. 
There  was  nothing  to  modify  or  even  to  re- 
strain such  Inferences  as  the  Jury  might 
have  been  warranted  In  drawing  from  the 
testimony  upon  the  question  of  ownership. 
As  to  all  other  points  the  evidence  was  ample 
and  uncontradicted.  It  being  evident  that 
the  terms  used  by  the  witnesses,  other  than 
lards,  in  referring  to  the  railroad,  were  used 
as  familiar  appellations,  and  as  there  is  a 
striking  similarity  between  all  of  such  refer- 
ences and  the  name  "The  Lake  Shore  ft 
Michigan  Southern  Railway  Company," 
which  the  evidence  shows  to  have  been  an 
existing  corporation  or  company,  we  are  of 
opinion  that  it  was  competent  for  the  jury 
to  infer  that  it  was  the  Iiallee  from  whose 
custody  the  goods  were  stolen.  See  E}vans- 
vllle,  etc.,  R.  Co.  v.  Snapp,  61  Ind.  303; 
BvansvlUe,  etc.,  R.  Co.  v.  Smith.  65  Ind  92; 
Wabash  Ry.  Co.  v.  Porshee,  77  Ind.  158; 
Cincinnati,  etc.,  R.  Co.  v.  McDougall,  108 
Ind.  179,  8  N.  B.  571. 

We  have  thus  far  laid  no  stress,  in  dealing 
with  the  question  as  to  the  effect  of  the 
evidence,  on  the  confession  of  appellant. 
If  it  were  competent  for  the  Jury  to  make 
use  of  the  self-dlsservlng  statement  whicl- 
the  evidence  shows  that  he  made  to  the  wit- 
ness Lards  relative  to  the  company's  custody 
of  the  goods,  there  could  be  no  question  as 
to  the  evidence  warranting  a  conviction. 
We  are  mindful  of  the  rule  that  the  extraju- 
dicial confession  of  a  defendant  is  not  alone 
sufficient  to  make  out  the  corpus  delicti,  and 
that  as  applied  to  a  prosecution  for  larceny. 
it  is  required  that  there  must  be  proof  of 
the  commission  of  the  particular  larceny 
charged.  We  deny,  however,  that  such  if 
the  operation  of  the  rule  that  the  confession 
of  the  defendant  cannot  In  any  case  be  used 
to  accelerate  the  force  of  inferences  conoem- 
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Inc  tlw  Met  •(  oimeraltlp,  or  that  His  eoB- 
feasIOB  cftanot  be  OMUldered,  along  with 
proper  corrobonitlTe  evidence^  In  determlA- 
log  whether  tbe  fact  of  tbe  oommiasloa  of 
tbe  crime  charged  has  been  made  out  Con- 
cenalng  tbe  doctrine  as  to  the  corpas  delicti, 
Prof.  Greenleaf  says:  "It  is  obvious  that  on' 
this  point  no  precise  mie  can  be  laid  down, 
except  tliat  tbe  evidence  "ooght  to  be  strong 
and  cogent'  and  that  ianocemee  sbould  he 
presumed  nntil  the  case  Is  proved  against  the 
prisoner  in  all  its  material  drcumstancea  Ve- 
yond  any  reasonable  doubt."  8  Bv.  1 80.  Mr. 
BlBbop  states  the  doctrliift  thna:  "Extrajudi- 
cial confessions,  alone  and  uncorroborated, 
are,  by  abundant  authority  and  with  little 
dissent,  deemed  Inadequate  to  establish  the 
corpus  delicti  Yet  slight  corroboration  may 
suffice.  And  perhaps  the  confessions  alone 
will,  if  made  before  a  magistrate.  On  the 
whole,  the  doctrine  is  that  the  entire  case, 
keeping  distinctly  in  mind  the  corpus  de- 
licti, must  be  proved  beyond  a  reasonable 
doubt.  And  special  care  should,  by  the  gen- 
eral accord  of  tbe  courts,  whatever  we  deem 
of  the  reason,  be  given  to  this  part  of  the 
case.  In  reason,  no  part  should  be  neglect- 
ed, and  to  open  any  other  door  to  a  wrong- 
ful conviction  is  the  same  evil  doing  as  to 
open  this  one.  Such  is  the  substance  of  the 
doctrine,  but  some  Judges  spin  it  out  a  little 
more  finely."  1  New  Or.  Proc  {{  1058,  10158. 
In  12  Cyc.  4S4,  it  Is  stated  that  "tbe  corrob- 
orative evidence  need  not  be  such  as  would 
be  required  to  convict  the  accused  independ- 
ently of  the  coDfessIon."  See,  also,  1  El- 
liott on  Ev.  I  292;  McCuUoch  v.  State,  48 
Ind.  109;  Seifert  v.  State,  160  Ind.  484,  67 
N.  E.  100,  98  Am.  St  Bep.  S40.  We  think 
that  the  rule  concerning  the  corpus  delicti  is 
largely  one  of  caution,  and  that  where  the 
corroborating  drcumstances  so  far  supple- 
ment the  confession  as  to  make  it  clear  that 
tbe  crime  charged  was  committed,  a  convic- 
tion should  not  be  overthrown  for  the  want 
of  evidence. 

In  considering  the  evldmce  concerning  the 
ownership  of  the  clothing,  the  fact  is  not 
to  be  forgotten  that  appellant  had  authority 
to  cross-examine  the  witnesses  called  by  the 
state,  and  that  he  had  the  right  -to  the  com- 
pulsory process  of  the  court  to  procure  the 
attendance  of  witnesses.  Although  an  ulti- 
mate fact  may  rest  only  upon  slight  erl-, 
dence  offered  by  tbe  party  having  the  burden 
of  proof,  yet  if  the  opposite  party  has  It  la 
bis  power  readily  to  show  the  trutii,  but 
omits  to  do  so,  why  may  not  tbe  Jury  treat 
the  point  as  not  within  the  range  of  the 
dispute?  In  such  a  case  we  regard  it  a> 
proper  to  consider  the  absence  of  any  op- 
posing evidence.  COm.  v.  Webster,  5  Cusb. 
205,  52  Am.  Dec.  711;  Frazier  v.  State,  135 
Ind.  38,  84  N.  E.  817.  Of  course,  appellant 
was  not  to  tw  subjected  to  any  adverse  In- 
ference from  bis  failure  to  testify,  but  in 
other  respects  it  was  proper  to  regard  blm 
••  an  ordinary  party.     Coupling  the  con- 


feoslon  of  appellant  with  tbe  other  evideiica 
relative  to  the  fact  of  the  ownership  in  the 
railroad  company  charged  to  have  been  the 
owner  in  the  affidavit  and  information,  and 
considering  tbe  entire  lack  of  opposing  evi- 
dence, we  think  that  it  may  be  said  that  the 
Jury  was  not  only  warranted  in  finding  tbe 
averment  concernlDg  ownership  proved,  but 
indeed,  that  any  other  finding  would  have 
been  wholly  unjustifiable. 

Complaint  is  made  as  to  the  giving  of  cer- 
tain Instructions.  While  in  some  particulars 
there  appears  to  be  a  basis  for  verbal  crit- 
icism of  said  instructions,  yet  considering 
the  charge  as  a  whole,  we  are  of  opinion 
that  the  Jury  was  not  misled.  Furthermore 
the  result  was  plainly  right  upon  the  evi- 
dence, and  In  such  a  case,  evea  if  there  were 
an  erroneous  instruction  exhibited  by  tbe 
record,  we  should  not  be  authorized  to  re- 
verse.   Section  1004,  Bums'  Ann.  St  1901. 

Judgment  affirmed. 


(184  Ind.  447) 
rtJDGE  V.  MABQUBLL.    (No.  20.397.)  * 
(Supreme  Court  of  Indiana.    Nov.  29,  1904.) 

BIIX8  Alin  NOTES— UATBBIAL  ALTBBATION— 
BONA.  nOK  PaHCHASEaS  —  PLKADINO  — NON 
EST  rACTUM— BtniOKN  0»  PBOOJ^— IN9TBTJ0- 
TI0N8. 

1.  In  an  action  on  a  note,  erldence  held  suf- 
ficient to  sustain  a  verdict  for  defendant 

2.  Id  reviewing  tbe  Bufliciency  of  the  evidence 
to  sustain  a  judgment,  the  appellate  court  only 
conalders  that  which  la  most  favorable  to  the 
prevailing  party,  and,  if  it  is  sufBcletat  in  all 
material  respects,  the  Judgment  will  be  sustain- 
ed, (.hough  the  prmonderance  of  the  evidence 
may  apparently  oe  In  favor  of  tbe  losing  party. 

8.  Wiiere  an  issue  of  nen  est  factum  bad  been 
on  file  In  an  action  on  a  note  some  three  months 
before  the  trial  of  the  cause,  plaintiff  was  not 
entitled  to  a  new  trial  on  the  ground  of  sur- 

Erise,  consisting  of  defendant's  evidence  that 
•  did  not  execute  tlw  note  in  controversy,  un- 
der Burns'  Ann.  St.  1901,  f  568,  providing  that 
a  new  trial  may  lie  granted  for  "surprise  which 
ordinary  prudence  could  not  have  guarded 
against" 

4.  Plaintiff's  schedules  of  {yeraonal  property 
fiied  with  tbe  township  assessor,  and  verified  by 
her  affidavit,  which  contained  no  statement  of 
her  ownership  of  the  note  sued  on,  was  admis- 
sible to  support  an  allegation  that  she  did  not 
own  tbe  note  at  the  time  such  adtedules  were 
made. 

5.  Where  the  Jury  found  that  plaintiff  was  the 
bona  fide  holder  and  owner  of  a  note  sued  on, 
the  admission  of  tax  schedules  executed  by  her, 
containing  no  disclosure  of  such  note,  was 
harmless,  even  If  erroneous. 

6.  Where  the  execution  of  a  note  sued  on 
was  denied  under  oath,  the  burden  was  on  the 
plaintiff  throughout  tbe  trial  to  establish  the 
execution  of  the  note  by  a  preponderance  of 
the  evidence. 

7.  In  an  action  on  a  note,  the  burden  of  proof 
of  a  defense  of  subsequent  material  alteration  is 
on  the  defendant 

8.  Wliere  defendant  denied  executing  the  note 
sued  on,  but  admitted  signing  a  note  for  a 
different  amount,  and  payable  to  a  different 
payee,  an  instruction  that  if  defendant  execut- 
ed the  note  in  suit  and  at  the  time  of  its  ex- 

V  7.  Sea  Alteration  at  Instrumantib  voL  t.  Cent. 
Dlf .  t  240. 

'Rebeadnr  denied,  73  M.  £.  89S. 
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ecution  it  called  for  1700,-  but  thereafter,  with- 
out defendant's  consent,  it  was  altered  by  the 
payee  and  the  person  to  whom  it  was  assigned, 
or  by  either  of^them,'  so  as  to  call  for  $76b,  or 
was  so  altered  by  their  procurement,  and  plain- 
tiff purchased  the  note  with  knowledge  thereof, 
she  was  not  as  innocent  purchaser,  iknd  would 
be  chargeable  with  the  infirmities  of  the  note, 
was  proper. 

9.  Where,  in  a  suit  on  a  note,  the  answer  con- 
tained a  general  plea  of  non  est  factum,  the 
defendant  was  entitled  to  prove  that  after  the 
execution  of  the  note  It  was  altered  without  his 
consent 

Appeal  from  Circuit  Court,  Delaware 
County;  Joseph  6.  Leffler,  Judge. 

Action  by  Susannah  E.  Fudge  against 
Henry  M.  Marqnell.  A  Judgment  was  ren- 
dered in  favor  of  defendant,  and  plaintiff 
appealed  to  tbe  Appellate  Court,  by  wbich 
the  case  was  transferred  to  tbe  Supreme 
Court,  as  authorized  by  Bums'  Ann.  St.  1901, 
§  1337U.    Affirmed. 

W.  W.  Orr,  for  appellant.  Templer  A; 
Templer,  for  appellee. 

JORDAN,  J.  Appellant  in  this  action 
(plaintiff  below)  alleged  in  her  complaint 
that  appellee,  Henry  M.  Marquell,  and  Wll- 
lard  E.  Baldwin,  on  February  6,  1899,  exe- 
cuted a  promissory  note  payable  to  the  order 
of  Lewis  N.  Martin  at  the  Delaware  County 
National  Bank  of  Muncie,  Ind.,  for  the  sum 
of  $765,  with  interest  and  attorney's  fees; 
that  Martin,  before  tbe  maturity  of  this  note, 
assigned  it,  by  Indorsement,  to  John  M. 
Fudge,  who  subsequently,'  before  Its  ma- 
turity, in  like  manner  assigned  It  to  the  plain- 
tiff. Appellee  filed  his  separate  answer  to 
the  complaint.  In  eight  paragraphs.  Ap- 
pellant's demurrer  was  sustained  to  the 
fourth,  fifth,  sixth,  and  seventh,  leaving 
therein  the  first,  second,  third,  and  eighth 
paragraphs.  Upon  leave  of  court,  appellee 
filed  an  additional  paragraph,  numbered  9. 
The  first  paragraph  of  the  answer  In  ques- 
tion is  the  general  denial.  The  second  Is  a 
plea  of  non  est  factum.  Tbe  third  Is  like- 
wise an  answer  of  non  est  factum,  whereby 
appellee  alleged  that  he  did  not  execute  the 
note  in  suit;  that  the  same  was  not  bis  act 
or  deed.  The  eighth  paragraph  appears  to 
be  a  special  plea  of  non  est  factum,  by 
which  appellee  admits  that  he  signed  the 
note  in  suit,  but  avers  that  since  he  signed 
the  same  it  has  been  altered  and  changed, 
without  his  knowledge  or  consent,  in  this: 
At  the  time  he  signed  the  note.  It  called  for 
$700,  as  principal,  and  John  M.  Fudge  was 
the  payee  therein.  Said  principal  sum  has 
been  changed  so  as  to  make  tbe  note  call 
for  $765,  and  the  payee  has  been  changed 
from  John  M.  Fudge  to  one  Lewis  N.  Martin. 
By  the  ninth  paragraph  It  Is  averred  that 
the  plaintiff  Is  not  the  bona  fide  holder  or 
owner  of  the  note  In  sultr  that  John  M.. 
Fudge  is  the  owner  thereof,  etc.  The  an- 
swer, except  the  ninth  paragraph,  is  ver- 
ified by  the  affidavit  of  appellee.  Plaintiff 
replied  by  the  general  denial.    The  issues  as 


joined  were  tried  by  a  jiur,  and  a  verdict 
returned  In  favor  of  appellee..  Along  with 
this  verdict  the  jury  returned  answers  to  a 
series  of  Interrogatories.  Over  appellant's 
motion  for  a  new  trial.  Judgment  was  ren- 
dered that  she  take  nothing  by  her  action, 
and  that  the  defendant  recover  of  her  hte 
costs  laid  out  and  expended. 

The  general  error  relied  on  for  a  reversal 
by  appellant  arises  out  of  the  ruling  of  the 
court  In  denying  the  motion  for  a  new  trial. 
The  specific  grounds  advanced  and  argued  by 
her  counsel  are  (1)  that  the  verdict  Is  not 
sustained  by  sufficient  evidence  and  is  con- 
trary to  law;  (2)  surprise  occurring  at  the 
trial;  (3)  error  of  the  court  In  admitting  to 
evidence  the  tax  schedules  of  plaintiff  for 
the  years  of  1900  and  1901;  and  (4)  that  the 
court  erred  in  giving  certain  Instructions  to 
the  Jury. 

The  contention  of  appellant's  counsel  that 
the  evidence  is  not  sufficient  to  sustain  tbe 
verdict  and  Is  also  contrary  to  law  is  unten- 
able. The  evidence  discloses  that  John  iL 
Fudge,  the  husband  of  appellant,  prior  to 
February  6,  1899,  was  conducting  a  boot  and 
shoe  store  at  the  town  of  All>any,  Delaware 
county,  Ind.  About  that  date  it  appears 
that  he  sold  his  stock  of  goods  to  Wlllard  E. 
Baldwin,  who  Is  the  principal  In  the  note  In 
suit  A  part  of  the  purchase  price  for  the 
sale  of  the  goods  was  paid  in  cash,  and  the 
remainder  was  to  be  settled  by  Baldwin  exe- 
cuting notes  with  surety  thereon.  It  appears 
to  have  been  agreed  between  Baldwin  and 
appellee  that  the  latter  would  become  bis 
surety  on  two  notes  to  be  executed  by  bin 
to  Fudge  for  tbe  deferred  payments  of  the 
purchase  money.  At  the  trial  appellee  tes- 
tified positively  that  Baldwin  presented  two 
notes  for  him  to  sign  as  surety,  each  of  wblcb 
was  payable  to  John  M.  Fudge,  and  not  to 
Lewis  N.  Martin,  who  appears  as  the  payee 
In  the  note  in  suit  One  of  the  notes  was  for 
$700,  and  the  other  for  $800.  Appellee  tes- 
tffied  that  these  notes  were  tbe  only  notes 
which  he  signed  as  surety  for  Baldwin,  and 
that  he  never  signed  or  executed  the  note 
upon  which  appellant  sought  to  recover 
against  him  In  this  action.  It  Is  true  that 
his  evidence*  upon  the  issue  of  non  est  fact- 
um was  controverted  by  two  witnesses  to- 
troduced  by  appellant;  one  being  her  hus- 
band, John  M.  Fudge,  and  the  other  Jo- 
seph Le  Favour,  one  of  her  attorneys  in  the 
suit.  Appellee,  however,  appears  to  have  in- 
troduced evidence  which  tended  to  impeach 
the  character  of  these  witnesses;  and  tb** 
Jury  seems  to  hove  accepted  the  testimony  of 
appellee,  along  with  the  other  circumstances, 
as  the  'most  credible  evidence,  for  it  Is  ex- 
pressly disclosed  by  their  answers  to  tbe  in- 
terrogatories that  they  found  in  favor  cf 
appellee  upon  the  issue  of  non  est  factum. 

In  reviewing  the  sufficiency  of  evident* 
to  sustain  the  judgment  below,  we  consider 
only  that  which  is  most  favorable  to  the  pre- 
vailing party  In  the  lower  court;   and.  If  It 
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is  sufflclent  to  support  the  Judgment  In  all 
material  respects,  we  cannot,  under  such 
circumstances,  disturb  It,  although  the  pre- 
ponderance may  apparently  be  In  favor  of 
the  losing  party. 

In  regard  to  the  question  urged  by  appel- 
lant, that  she  was  surprised  at  the  trial  by 
the  evidence  given  by  appellee  to  the  effect 
that  he  did  not  execute  the  note  in  contro- 
versy. It  may  be  said  that  there  are  no  sub- 
stantial grounds  or  reasons  presented  by  her 
to  sustain  this  contention.  Appellee's  an- 
swer tendering  the  issue  of  non  est  factum 
had  been  on  file  some  three  months  before 
the  trial  of  this  cause.  She  certainly  should 
have  anticipated  that  he  would  testify  in 
support  of  this  issue.  While  It  is  true  that 
section  568,  Burns'  Ann.  St,  1901,  provides 
that  a  new  trial  may  be  granted  for  "surprise 
which  ordinary  prudence  could  not  have 
suarded  against,"  nevertheless  it  is  well 
settled  that  a  party  has  no  reason  to  be  sur- 
prised at  evidence  introduced  by  his  adver- 
•lary  which  was  admissible  under  the  issues 
In  the  case.  Helm  y.  The  Bank,  91  Ind.  44; 
Bingham  v.  Walk,  128  Ind.  164,  27  N.  E. 
483:  Working  v.  Gam,  148  Ind.  546,  47  N. 
R  951;  Ellis  V.  City  of  Hammond,  157  Ind, 
267.  61  N.  B.  665. 

On  the  trial,  appellee,  over  the  objections 
of  appellant,  was  permitted  to  introduce  in 
evidence  the  tax  lists  or  schedules  of  appel- 
lant returned  for  the  years  of  1900  and 
1001.  These  lists  were  shown  to  have  been 
made  by  her  under  the  direction  of  the  town- 
ship assessor,  and  were  verified  by  her  affi- 
davit. The  schedules  in  question  were  on 
Qle  in  the  auditor's  office  of  Delaware  coun- 
ty. They  were  offered  and  admitted  as  evi- 
dence only  as  tending  to  support  the  issue 
tendered  by  the  ninth  paragraph  of  the  an- 
swer, to  the  effect  that  appellant  was  not 
the  owner  of  the  note  in  suit.  This  note  was 
not  returned  for  taxation  in  these  schedules. 
Under  the  circumstances,  therefore,  they 
were  admissible  as  tending  to  prove  that  the 
note  was  not  owned  by  her  on  the  1st  day 
of  April  of  each  of  the  aforesaid  years. 
It  could  be  properly  assumed  that  her  tax 
lists  or  schedules  embraced  all  of  the  per- 
sonal property  owned  by  her  on  the  1st  day 
of  April  of  each  of  the  respective  years. 
I^efever  v.  Johnson,  79  Ind.  554;  Cincinnati, 
etc.,  K.  Co.  V.  McDougall,  108  Ind.  179,  8  N. 
E.  571;  Towns  v.  Smith,  115  Ind.  480,  16 
X.  E.  811,  and  cases  there  cited.  But  if  it 
were  conceded  that  the  court  erred  in  admit- 
ting the  schedules  in  controversy,  such  error 
Is  shown  to  hav'e  been  harmless,  for  the  Jury 
expi-cssly  And,  in  their  answer  to  an  inter- 
rogatory, in  favor  of  appellant  on  the  issue 
tendered  by  the  ninth  paragraph  of  the  an- 
swer. 

The  court,  at  the  request  of  appellant,  and 
on  its  own  motion,  appears  to  have  fully  in- 
structed the  Jury  upon  the  questions  at  issue 
between  the  parties.  Counsel  for  appellant, 
however,  insist  that  the  court  erred  in  giving 


on  Its  own  motion  the  third,  tenth,  eleventh, 
and  fourteenth  instructions. 

By  the  third  instruction  of  the  court's 
charge  the  Jury  was  advised  that  under  the 
issues  formed  by  the  complaint,  and  the 
first,  second,  and  third  paragraphs  of  the  an- 
swer, the  burden  was  cast  upon  the  plaintiff 
to  prove  the  material  allegations  of  her  com- 
plaint by  a  fair  preponderance  of  the  evi- 
dence. The  court  further  stated  therein 
that,  under  the  issues  Joined  by  the  com- 
plaint and  the  eighth  paragraph  of  the  an- 
swer, the  burden  was  upoA  the  plaintiff  to 
prove  the  material  allegations  of  her  com- 
plaint by  a  fair  preponderance  pf  the  evi- 
dence, and  that  the  burden  was  on  the 
defendant  to  prove  the  material  allegations 
of  the  said  paragraph  of  his  answer.  In 
connection  with  the  third  instruction,  the 
tenth  informed  the  Jury  that  the  burden  of 
proof  as  to  the  execution  of  the  note  in  suit 
by  appellee  was  on  the  plaintiff,  and,  in  or- 
der to  recover,  she  must  prove  its  execu- 
tion by  a  fair  preponderance  of  the  evidence. 
Neither  of  the  instructions  In  question  is  erro- 
neous. The  authorities  fully  affirm  that  when 
the  execution  of  a  written  instrument  is  de- 
nied under  oath,  iis  was  the  execution  of  the 
note  in  issue  by  the  first,  second,  and  third 
paragraphs  of  the  answer,  tiie  party  relying 
on  such  instrument  has  throughout  the  trial 
the  affirmative  of  that  issue,  and  the  burden 
rests  upon  him  to  establish  the  execution  of 
the  instrument  by  a  preponderance  of  the  ev- 
idence. Carver  v.  Carver,  97  Ind.  497,  and 
cases  there  cited;  Wines  v.  State  Bank,  22 
Ind.  App.  114,  63  N.  E.  389;  Stair  v.  Richard- 
son, 108  Ind.  429,  9  N.  E.  300;  section  367, 
Bums'  Ann.  St.  1901  (section  364,  Horner's 
Ann.  St).  Where,  however,  a  party  admits 
the  execution  of  a  promissory  note  or  other  lu- 
stmment,  but  sets  up  as  a  defense  that  it  was 
Bubsequentiy,  without  his  consent,  materially 
altered,  the  burden  is  upon  him  to  establish 
the  alleged  alteration  by  a  preponderance  of 
the  evidence.  Insurance  Co.  v.  Brim,  111 
Ind.  281,  12  N.  E.  315,  and  cases  cited  on 
page  283,  111  Ind.,  page  316,  12  N.  E.;  2  Cyc. 
p.  233,  subd.  9. 

The  eleventh  instruction  advised  the  Jury 
that  if  they  believed  from  the  evidence  that 
the  defendant,  Marquell,  executed  the  note 
In  suit,  and  at  the  time  of  its  execution  it 
called  for  $700,  but  thereafter,  without  the 
consent  of  said  defendant,  it  was  altered  by 
Martin,  the  payee,  and  John  M.  Fudge,  to 
whom  It  was  assigned,  or  by  either  of  these 
parties,  so  as  to  call  for  $765,  or  was  so  al- 
tered by  their  procurement,  and  that  the 
plaintiff,  before  she  became  the  owner  there- 
of, had  notice  of  such  alteration,  and  with 
such  knowledge  purchased  the  note,  then  she 
would  not  be  an  innocent  purchaser,  and 
would  be  chargeable  with  the  Infirmities  of 
the  note.  Under  the  evidence  in  the  case, 
the  court  committed  no  error  in  giving  this 
Instruction. 

The  fourteenth  charge,  of  which  appellant 
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complains,  states  that  the  defendant  had  the 
right,  tinder  the  issues  In  the  case,  to  make 
the  defense  (1)  that  he  did  not  execute  the 
note  in  suit;  (2)  that  after  its  execution  It 
was  changed  and  altered  in  some  material 
part.  Counsel  urge  as  an  objection  to  this 
charge  that  it  assumes  tliat  under  the  gen- 
eral plea  of  non  est  factum  the  defendant 
had  the  right  to  prove  alterations  of  the  note, 
other  than  the  particular  one  alleged  in  para- 
graph 8  of  the  answer.  A  general  plea  of 
non  est  factum  will  authorize  the  party  in- 
terposing it  to  prove  that  after  the  execu- 
tion of  the  instrument  in  question  it  Tras 
altered  without  his  consent.  As  the  answer 
contained  a  general  plea  of  non  est  factum, 
therefore  the  defendant  was  not  confined 
alone  to  the  eighth  paragraph.  Palmer  v. 
Poor,  121  Ind.  135,  22  N.  E.  984,  6  L.  B.  A. 
469;  Conner  v.  Sharpe,  2T  Ind.  41. 

We  have  examined  and  carefully  consid- 
ered all  of  the  questions  upon  which  appel- 
lant relies,  but  find  no  available  error  is 
the  record.  The  Judgment  Js  therefor*  af- 
firmed. 

(163  Ind.  503) 

COOLMAN  V.  STATE.    (No.  20,289.) 
(Supreme  Court  of  Indiana.    Nov.  29,  1904.) 

CRtMINAI.  LAW— HOMICIDE— BEAI,  PBOPEBTT— 
LICEN81>— RIGHT  TO  GIVE— DEADtT  WEAPON- 
MALICE  —  INTENT  —  BUBDEN  OF  PBOOP — IN- 
STBUCTIONS—JUBT— MISCONDUCT  OF  BAILIFF. 

1.  Whether  the  witnesses  in  a  criminal  casa 
should  be  separated  is  entirely  within  the  discre- 
tion of  the  trial  court. 

2.  When  an  order  for  a  separation  of  witness- 
es  is  made  in  a  criminal  case,  It  is  proper  for 
the  court  to  except  the  prosecuting  witness,  and 
to  permit  him  to  he  present  during  the  trial. 

3.  It  is  not  error  for  the  court  to  refuse  re- 
quested instructions,  the  subntance  of  which  Is 
contained  In  other  instructions  given. 

4.  Where  the  court  in  its  charKe  had  not  in 
terms  instructed  the  Jury  concerning  their  duty 
in  case  they  were  satisfied  of  defendant's  guilt- 
of  some  degree  of  murder,  but  were  in  doubt  as 
to  which  degree,  it  was  error  for  the  court  to 
refuse  to  charge  the  rule  prescril)ed  by  Burns' 
Ann.  St.  1901,1  1893,  that,  when  there  is  a  rea- 
sonable doubt  in  which  of  two  or  more  degrees 
of  an  offense  defendant  Is  guilty,  be  must  be 
convicted  of  the  lowest  degree  only. 

5.  Where,  in  a  prosecution  for  homicide,  there 
was  no  evidence  of  combat  between  defendant 
nnd  deceased,  it  was  not  error  for  the  court  to 
refuse  an  instruction  based  on  the  supposition 
that  there  had  been  a  combat. 

6.  Though  malice  is  not  conclusively  presum- 
ed from  the  use  of  a  deadly  weapon,  malice  mas 
be  inferred  from  the  intentional  use  of  a  dead- 
ly weapon  in  such  a  manner  as  to  cause  death. 

7.  Where  it  appeared  that  defendant  killed  de- 
ceased by  the  intentional  nse  of  a  deadly  weap- 
on, the  burden  of  showing  that  such  use  of  the 
weapon  was  in  self-defense  or  otherwise  ex- 
cusable, or  occurred  on  sudden  heat  caused  by 
adequate  provocation,  was  on  defendant 

8.  The  fact  that  decedent's  wife  and  minor 
stepdaughter  owned  the  land  on  whidi  deceased 
residt^d  with  his  wife  and  family  did  not  give 
the  stepdaughter  the  right  to  authorize  defend- 
ant to  remain  on  the  land  after  deceased  ordered 
him  to  leave. 

9.  An  instruction  that  if  the  Jury  found  be- 
yond a  reasonable  doubt  that  defendant  shot  de- 
ceased, using  a  deadly  weapon  in  such  a  manner 


as  was  likely  to,  and  did,  produce  death,  defend- 
ant's purpose  to  kill  might  be  Inferred  from  the 
act  itself,  and  if  tha  jury  should  find  beyond 
a  reasonable  doubt  that  the  killing  was  don« 
purposely,  without  sufficient  jastification,  1^ 
excuse,  or  provocation,  malice  might  be  inferred 
from  such  act,  was  jproper. 

10.  After  the  jury,  in  a  prosecution  for  homi- 
cide, had  been  deliberating  for  20  hours,  the 
foreman  stated  to  the  bailiff,  "We  can't  agi«e 
upon  a  verdict,  and  have  agreed  to  disagree." 
The  bailiff  answered  that  he  would  see  fin 
judge,  and,  after  doing  so.  returned  and  stated 
to  the  foreman  that  the  judge  stated  that  he 
could  not  receive  a  verdict  of  disagreement; 
that,  if  an  agreement  was  reached  before  a  c«^ 
tain  time,  he  would  receive  the  verdict  when  h« 
returned,  otherwise  he  would  receive  the  verdict 
when  the  jury  agreed.  The  foreman  replied, 
"But  we  must  agree  to  disagree,"  to  which  the 
bailiff  said,  "Oh,  pshaw,  Henrv !"  and  closed  the 
door,  after  which  a  verdict  or  guilty  of  murder 
in  the  second  degree  was  returned  within  tv» 
hours.  Beld,  that  such  commnnicatlon  between 
the  bailiff  and  the  jury  was  a  violation  of 
Bums'  Ann.  St  1901,  {  1897,  prohibiting  a 
bailiff  from  speaking  to  the  jury  unless  by  o^ 
der  of  the  court,  except  to  ask  them  whether 
they  have  agreed. 

Appeal  from  Circuit  Court,  Whitl^  Cdim- 
ty;  Joseph  W.  Adair,  Judge. 

Claude  Ij.  Coolman  was  convicted  of  mm- 
der,  and  be  appeals.    Reversed. 

B.  E.  Gates,  D.  E.  Wbiteleatber,  and  Thom- 
as Oallivan,  for  appellant  0.  W.  Milla, 
Atty.  Gen.,  and  W.  H.  Klsslngor,  A.  E.  Grant, 
C.  C.  Badley,  W.  0.  Geake,  and  L.  G.  Boths- 
child,  for  the  Stat& 

DOWLING,  C.  J.  The  appellant  was  duly 
charged  upon  indictment  in  the  Whitley  dr- 
cult  court  with  murder  in  the  first  degree^ 
He  pleaded  not  guilty,  was  tried  by  a  jury, 
and  was  found  guilty  of  murder  in  the  sec- 
ond degree.  A  motion  for  a  new  trial  was 
overruled,  and  Judgment  was  rendered  on 
the  verdict  The  refusal  of  the  court  to 
grant  the  appellant  a  new  trial  is  the  error 
relied  on  for  a  reversal  of  the  Judgment 
The  reasons  for  a  new  trial  discussed  by 
counsel  for  appellant  are  the  overruling  of 
a  motion  of  the  appellant  to  exclude  the 
prosecuting  witness  from  the  courtroom  while 
the  other  witnesses  were  being  examined, 
the  giving  of  certain  Instructions,  the  re- 
fusal to  give  others  tendered  by  the  appel- 
lant, the  incompetency  of  one  of  the  jaiors 
trying  the  cause,  the  alleged  misconduct  of 
the  bailiff  in  charge  of  the  Jury  in  making 
improper  communications  to  them  during 
their  deliberations,  and  the  supposed  miscon- 
duct of  the  Jury  In  conversing  with  the 
bailiff  in  regard  to  the  consequences  of  thdr 
failure  to  agree. 

Whether  the  witnesses  should  be  sepa- 
rated or  not  was  a  matter  entirely  wltltln  the 
discretion  of  the  court  Southey  t.  Nash, 
7  Car.  &  P.  632;  Sanders  y.  Johnson,  6 
Blackf.  60,  36  Am.  Dec.  564;  Johnson  v. 
State,  2  Ind.  652;  8  Ency.  PI.  &  Pr.  92. 
Sucb  separation  is  not  required  by  statute, 
nor  by  any  rule  of  the  common  law.  When 
asked  for,  it  is  granted,  not  of  right  bat  as 
a  favor.    Porter  t.  State,  2  Ind.  435.    When 


Digitized  by 


Ljoogle 


iDd.) 


COOLMAN  V.  STATE. 


669 


■an  order  for  wacb  separation  of  witnesses  Is 
made  In  a  criminal  cause,  It  Is  proper  to  at- 
•oept  fbe  prosecuting  witness,  and  to  permit 
such  witness  to  be  present  during  the  exam* 
Inatlon  of  the  other  witnesses.  The  !:ifoi^ 
maUon  which  he  may  fnmlsh  to  the  i.iroa«> 
cndng  attorney  during  the  trial  may  he  neo- 
essary  or  advantageous  to  the  state,  and  tfao 
same  reasons  which  make  It  proper  for  the 
parties  In  a  drll  action,  although  witnessed, 
to  remain  In  the  courtroom  while  the  evl* 
-dence  In  the  cause  Is  being  heard,  justify  the 
court  in  permitting  a  witness  designated  by 
the  state  to  be  present  to  aid  the  prosecuting 
-attorney  by  suggestion  and  information  dur- 
ing the  trial  of  a  criminal  cause.  To  ex- 
clude the  prosecuting  witness  would  In  many 
cases  place  the  state  at  great  disadvantage, 
by  leaving  its  representative  without  aid 
from  any  one  having  personal  knowledge  of 
the  case. 

Instruction  numbered  2  tendered  by  the 
-appellant  related  to  the  doctrine  of  self-de- 
fense t^  one  originally  upon  the  premises  of 
another  without  right,  but  who  was  attemptr 
Ing  In  good  faith  to  withdraw  from  the  place, 
and  while  so  leaving  was  violently  assaulted 
by  his  adversary  under  circumstances  Justi- 
fying a  belief  that  the  defendant  was  in 
danger  of  great  bodily  harm.  The  Instruc- 
tion probably  stated  the  law  correctly,  but  its 
substance  was  contained  in  other  instructions 
given  by  the  court,  and  especially  by  instruc- 
tion numbered  3  tendered  by  the  appellant, 
and  Instructions  numbered  12,  13,  and  14 
given  at  the  request  of  the  state. 

Instruction  numbered  6  tendered  by  ap- 
pellant was  a  statement  of  the  law  concern- 
ing reasonable  doubt — a  subject  which'  had 
been  fully  and  carefully  considered  in  other 
Instructions  given  by  the  court  It  did  con- 
tain the  additional  statement  that,  "when 
there  is  a  reasonable  doubt  in  which  of  two 
•or  more  degrees  of  an  offense  he  is  guilty,  he 
must  be  convicted  of  the  lowest  degree  only." 
The  sentence  just  quoted  was  stricken  out  by 
the  court,  and  the  Instruction  was  given  as 
so  modified.  The  clause  above  set  out  was  a 
correct  declaration  of  a  statutory  rule  of  law. 
Section  1893,  Burns'  Ann.  St.  1901;  Newport 
V.  State,  140  Ind.  299,  39  K.  B.  026.  In  other 
Instructions  the  court  had  clearly  advised  the 
Jury  in  regard  to  the  three  degrees  of  homi- 
cide included  in  the  charge  of  murder  in  the 
first  degree,  and  had  told  them  wbait  proof 
xraa  necessary  to  establish  each  degree  of  the 
felony.  But  it  had  not,  in  terms.  Instructed 
them  concerning  their  duty  in  case  they  were 
satisfied  of  the  guilt  of  the  defendant  of  some 
degree  of  homicide,  but  were  in  doubt  as  to 
which  degree.  Under  the  circumstances,  we 
are  of  the  opinion  that  the  instruction  should 
have  been  given  without  modification. 

Instruction  numbered  8  was  not  applica- 
ble to  the  evidence.  It  proceeded  upon  the 
supposition  that  there  had  been  a  combat  be- 
tween the  appellant  and  the  deceased,  In 
which  the  appellant  was  the  aggressor,  but. 


from  which  having  withdrawn,  he  was  pur- 
sued and  unlawfully  and  violently  assaulted 
by  the  deceased.  There  was  no  evidence  of 
any  combat,  and  it  was  not  necessary  to 
state  the  law  governing  such  a  case.  Be- 
■lAea,  so  far  as  this  Instruction  declared  the 
law  correctly,  its  substance  was  given  In  In- 
Ittractlon  numbered  3  requested  by  appellant, 
and  instructions  numbered  12, 18,  and  14  giv- 
en at  the  Instance  of  the  state. 

Instructions  numbered  12,  18,  and  17  asked 
for  by  appellant  attempted,  at  great  length, 
to  set  forth  the  law  of  self-d^ense.  This 
doctrine  was  fully  and  coirectly  stated  in  in- 
structions numbered  7,  9,  and  10  tendered 
by  appellant  and  given  by  the  court,  and  the 
instructions  so  given  were  quite  as  minute  in 
their  details  and  as  favorable  as  the  appel- 
lant had  a  right  to  demand.  The  iteration 
and  reiteration .  of  legal  propositions  in  in- 
structions is  neither  necessary  nor  desirable. 
Such  method  is  calculated  to  create  an  im- 
pression that  the  court  desires  to  empha- 
size and  give  especial  prominence  to  the 
subject  so  treated,  with  tbe  possible  result 
that  the  jury  are  led  to  believe  that  on  the 
point  so  emphasized  tbe  court  is  seeking  to 
indicate  Its  own  views  of  the  legal  effect 
and  weight  of  the  evidence. 

Instruction  numbered  18  tendered  by  the 
appellant  and  refused  by  the  court  was  as 
follows:  "Malice  is  not  implied  from  the  use 
of  a  deadly  weapon,  and  the  fact  that  the 
defendant  used  a  deadly  weapon  does  not 
cast  upon  tbe  defendant  the  burden  of  proof 
on  this  point;  and  if,  upon  considering  the 
whole  evidence  in  the  case,  there  Is  reason- 
able doubt  whether  malice  entered  Into  the 
act,  you  must  acquit  the  defendant  of  mur- 
der." This  instruction  is  directly  at  variance 
with  the  law  as  declared  by  this  court  It  is 
true  that  malice  is  not  conclusively  presum- 
ed from  tbe  use  of  a  deadly  weapon,  because 
there  may  be  cases  where  tbe  use  of  such  a 
weapon  is,  or  seems  to  be,  necessary,  and  Is 
therefore  lawful.  But  malice  may  be  infer- 
red from  the  intentional  use  of  a  deadly 
weapon  in  such  manner  as  to  cause  death. 
McDermott  v.  State,  89  Ind.  187;  Klngen  v. 
State,  45  Ind.  518;  Miller  y.  State,  37  Ind. 
432;  Clem  v.  State,  31  Ind.  480;  Smith  v. 
SUte,  142  Ind.  288,  41  N.  E.  695.  If  It  ap- 
peared from  the  proof  that  the  defendant 
killed  the  deceased  by  the  intentional  use  of 
a  deadly  weapon,  the  burden  of  showing  that 
such  use  of  the  weapon  was  In  self-defense, 
or  otherwise  excusable,  or  occurred  upon  a 
sudden  heat  caused  by  adequate  provocation, 
rested  upon  the  defendant  The  court  did 
hot  err  in  refusing  to  give  the  Instruction. 

Instruction  numbered  19  tendered  by  ap- 
pellant reads  thus:  "The  presumption  is 
that  the  owner  of  property  Is  entitled  to  the 
possession  of  the  same  until  the  contrary  Is 
shown.  The  court  therefore  instructs  you, 
gentlemen  of  the  Jury,  that  if  you  find  from  - 
all  the  evidence  in  this  case  that  the  real 
estate  upon  which  the  alleged  crime  was 
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committed  was  owned  by  Emma  E.  StaU- 
smith  and  her  minor  daughter  by  a  former 
marriage,  Pearl  Shrader,  as  tenants  in  com- 
mon, and  that  the  said  Pearl  Shrader  lived 
and  resided  in  the.  dwelling  thereon,  and  that 
the  defendant  was  upon  said  premises  at  the 
inrltation  and  with  the  consent  of  the  said 
Pearl  Shrader,  unless  the  state  has  proved 
beyond  a  reasonable  doubt  that  the  said 
Pearl  Shrader,  at  the  time  she  invited  or 
consented  to  the  defendant  entering  upon 
said  premises,  bad  in  legal  manner  released 
or  relinquished  her  right  to  so  permit  the 
defendant  to  enter  and  be  upon  said  prem- 
ises, then  I  charge  you  that  you  cannot  find 
that  the  defendant  was  at  a  place  where  he 
had  no  right  to  be."  The  fact  that  Pearl 
Shrader,  the  minor  stepdaughter  of  the  de- 
ceased, owned  an  interest  in  the  land  on 
which  the  deceased  resided  with  his  wife 
and  family,  did  not  give  the  stepdaughter 
the  right  to  license  or  authorize  the  appel- 
lant to  remain  upon  said  land  after  the  de- 
ceased, who  was  the  responsible  head  of  the 
family,  ordered  him  to  leave.  It  was  not 
Incumbent  upon  the  state  to  prove  that  the 
stepdaughter  bad  relinqoished  any  of  her 
rights  in  the  premises.  If  her  stepfather 
was  in  possession  and  had  the  general  con- 
trol of  the  premises  as  husband  and  father, 
so  long  as  he  was  recognized  as  the  head  of 
the  family  he  had  the  right  to  exclude  the 
appellant  therefrom,  even  if  the  appellant 
came  there  as  a  visitor  or  suitor  of  the  step- 
daughter. Commonwealth  v.  Wood,  97  Mass. 
229;  Commonwealth  v.  Carroll,  124  Mass.  30; 
Commonwealth  v.  Hill,  145  Mass.  305,  14 
N.  E.  124;  Elijah  v.  Taylor,  37  111.  247; 
Davis  V.  Watts,  Adm'r,  90  Ind.  372. 

Counsel  for  appellant  next  complain  of  the 
seventh,  twelfth,  thirteenth,  fourteenth,  and 
fifteenth  instructions  which  were  given  at 
the  request  of  the  state.  The  seventh  was  as 
follows:  "If  you  should  find  from  all  the  evi- 
dence In  the  case  beyond  a  reasonable  doubt 
that  the  defendant  did  shoot  and  kill  Prank 
H.  Stalismitb,  using  a  deadly  weapon  in 
such  manner  as  was  likely  to  and  did  pro- 
duce death,  the  purpose  on  the  part  of  the 
defendant  to  kill  may  be  inferred  from  the 
act  itself.  And  if  you  should  further  find 
from  all  the  evidence,  beyond  a  reasonable 
doubt,  that  the  killing  was  done  purposely, 
without  sufficient  Justification,  legal  excuse, 
or  reasonable  provocation,  then  malice  may 
also  be  inferred  from  such  act"  We  dis- 
cover no  error  in  this  instruction.  The 
twelfth,  thirteenth,  fourteenth,  and  fifteenth 
instructions  given  at  the  Instance  of  the  state 
related  to  the  authority  of  the  deceased  to 
order  the  appellant  from  the  premises,  and 
to  compel  his  departure  therefrom.  As  al- 
ready stated  in  this  opinion,  if  the  deceased, 
as  the  head  of  the  household,  was  living 
.•»n  the  premises  with  his  wife  and  stepdaugh- 
ter, who  were  the  owners  of  the  farm,  he 
had  the  right  to  say  whether  the  appellant 
should  come  upon  such  lands  as  a  visitor, 


or  should  remain  after  entering  thereon.  No 
question  of  the  title  to  or  ownership  of  the 
land  was  involved  in  the  case,  and,  under 
the  proof,  such  ownership  had  nothing  to  do 
with  the  rights  of  the  parties.  The  instruc- 
tlona  objected  to  were  in  harmony  with  tliis 
view  of  the  law,  and  we  find  no  error  io 
them. 

After  the  jury  had  retired  to  deliberate  on 
their  verdict,  in  the  absence  of  the  defend- 
ant and  his  counsel,  and  out  of  the  presence 
and  hearing  of  the  judge  of  the  court,  tbe 
foreman  of  the  jury  said  to  tbe  bailiff,  who 
had  been  called  to  the  door  of  the  room  in 
which  the  jury  were  kept,  "We  can't  agree 
upon  a   verdict,   and   have  agreed  to  dis- 
agree."   The  bailiff  answered  that  he  would 
go  and  see  the  judge.     After  doing  so  be 
returned  to  tbe  door  of  the  room  and  said 
to  the  foreman:    "The  judge  says  that  be 
cannot  receive   a   verdict  of  disagreement; 
that  he  is  going  out  to  hie  cottage  at  Shriner 
Lake,  and  will  not  be  back  until  between 
six  and  seven  o'clock;  and  that  if  you  agree 
before  that  time  he  will  receive  the  verdict 
when  he  returns,  and,  if  you  have  not  agreed 
at  that  time,  he  will  receive  your  verdict 
when  you  do  agree."     The  foreman  then 
said  to  tbe  bailiff,  "But  we  must  agree  to 
disagree."    To  this,  the  bailiff  replied,  "Oh, 
pshaw,  Henry!"  and  closed  the  door.    This 
is  the  statement  contained  in  the  counter  af- 
fidavit of  tbe  bailiff  filed  on  behalf  of  the 
state,   and  presents   in   its  most  favorable 
light  for  the  state  all  that  took  place  between 
tbe  bailiff  and  the  foreman  of  the  Jury.    It 
was  not  proper  for  the  judge  to  make  any 
communication  to  the  jury  after  they  had 
retired,  except  In  open  court  and  in  the  pres- 
ence of  the  defendant  or  bis  counsel.     Hall 
V.  State,  8  Ind.  439;  Quinn  v.  State,  130  Ind. 
340,  30  N.  B.  300;  People  v.  Knapp,  42  Mich. 
267,  3  N.  W.  927,  36  Am.  Rep.  438.    The  con- 
duct of  the  bailiff  in  holding  a  conversation 
with  the  foreman,  in  which  he  told  the  lat- 
ter that  the  judge  could  not  receive  a  verdict 
of  disagreement;    that  the  judge  was  going 
away  to  be  absent  until  6  or  7  o'clock,  and 
would,  on  his  return,  receive  the  verdict  If 
they  had  agreed,  and  otherwise  he  would 
receive  it  when  they  did  agree;    the  remark 
of  the  foreman,  "But  we  must  agree  to  dis- 
agree;" and  the  response  of  the  bailiff.  "Oh. 
pshaw,,  Henry!" — were    grossly    Improper. 
Rickard  v.    State,   74  Ind.   275;    People    v. 
Knapp,  42  Mich.  267,  3  N.  W.  927,  36  Am.  Rep. 
438.    Their  prejudicial  effect  on  the  minds  of 
the  Jury  may  be  conclusively  presumed.     The 
foreman  had  reported  that  the  jury  were  un- 
able to  agree.    The  jury  had  been  deliberat- 
ing for  20  hours.     This  conversation    took 
place.    Within  two  hours  thereafter,  the  ju- 
rors   changed   their    views,    a    verdict    was 
agreed  upon,  and  the  punishment  of  the  de- 
fendant was  fixed  at  imprisonment  for  life. 
We  need  not  speculate  in  regard  to  the  ef- 
fect of  the  communication  so   made.      Tlie 
statute  expressly  prohibits  the  bailiff  from 
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speaking  to  the  ^iiry 'unless  by  order  of  the 
court,  or  to  ask  tbem  whether  they  have 
agreed  upon  their  verdict.  Section-  1897, 
Bums'  Ann.  St.  1801.  In  the  case  before 
us  there  was  a  flagrant  violation  of  this  rule, 
which  -was  speedily  followed  by  a  startling 
change  of  opinion  on  the  part  of  the  Jury. 
The  statement  of  the  bailiff  to  the  foreman 
that  the  jury  could  not  agree  to  disagree; 
that  the  Judge  would  return  between  6  and 
7  o'clock  to  receive  the  verdict  if  they  did 
agree,  and,  If  they  had  not,  he  would  receive 
it  when  they  did  agree — may  well  have  lieen 
understood  as  a  warning  from  the  court 
that  no  disagreement  would  be  permitted, 
and  that  he  would  keep  them  together  nntU 
they  did  agree.  Coming  from  the  judge  him- 
self in  the  courtroom,  in  the  presence  of  the 
defendant  and  his  counsel,  such  a  statement 
would  have  been  improper.  Made  by  a  bail- 
iff at  the  door  of  the  jury  room,  in  the  ab- 
sence of  court,  defendant,  and  counsel,  and 
ombelllshed  by  a  contemptuous  reference  to 
the  possibility  of  an  honest  disagreement, 
it  cannot  be  too  severely  condemned. 

In  view  of  the  disposition  which  must  be 
made  of  the  case,  we  do  not  deem  it  proper 
to  decide  whether  a  new  trial  should  have 
been  granted  upon  the  evidence.  And  as  the 
judgment  must  be  reversed  because  of  the 
refusal  of  the  court  to  give  instruction  num- 
bered 5  tendered  by  the  appellant,  and  be- 
cause of  the  misconduct  of  the  bailiff,  we 
need  not  express  an  opinion  upon  any  other 
(luestlons,  as  they  may  not  arise  upon  another 
trial. 

Judgment  reversed,  with  Instmctlona  to 
sustain  the  motion  for  a  new  trial  for  the 
reasons  herein  stated,  and  for  further  pro- 
ceedings not  Inconsistent  with  this  opinion. 


063  Ind.   E18) 

IXDIANAPOIilS  ST.  RT.  CO.  v.  JOHNSON. 

(No.  20,39&) 
(Supreme  Court  of  Indiana.     Nov.  29,  1001) 

STBKET  KAILBOADS  —  VEHICLES  —  COIXISIONB— 
INJTTBIES  TO  TBAVELEBS  —  IMPtTTED  HEOLI- 
GENCE — CONTBIBUTOBT  NEGLIGENCE —  QUES- 
TIONS FOB  JUBT — GENERAL  VEBDICT — SPECIAL 
INTEBROGATOBIES  —  CONFLICT  —  WITNESSES— 
CBEDIBILITT— inSTBTTCTIONS  —  APPEAL  —  BB- 
VIEW. 

1.  In  determining  whether  special  findings  are 
in  irreconcilable  conflict  with  the  general  ver- 
dict, all  reasonable  presumptions  and  intend- 
ments mnst  be  indulged  in  favor  of  the  verdict, 
and  nothing  can  be  presumed  in  favor  of  the 
sp<v>ia]  findings  or  answers  to  interrogatories. 

2.  Where  plaintiff  was  injured  by  a  street  car 
Ktriklng  a  vehicle  in  which  she  was  riding  with 
her  hoshand,  special  findings  of  isolated  facts 
to  the  effect  that  plaintiff,  while  passing  along 
the  street  prior  to  the  accident,  did  not  look  to 
discover  the  approach  of  the  car;  that  she 
made  no  effort  to  ascertain  the  location  of  the 
car;  that  she  heard  it  approaching,  and  gave 
her  hnsband  some  warning  that  they  were  in 
danger,  etc. — were  insuflicient  to  overthrow  a 
general  verdict  in  favor  of  plaintiff,  as  showing 
•^hat  she  was  guilty  of  contributory  negligence 
ta  a  matter  of  law. 

f  1.  Sea  Trial,  vol.  M,  Cflnt.  Dig.  |  8S7. 


3.  In  an  action  for  injuries  to  plaintiff  in  a 
collision  between  a  street  car  and  a  vehicle  in 
which  she  was  riding,  evidence  held  to  require 
submission  of  plaintiff's  alleged  contributory 
negligence  to  the  jury. 

4.  The  preponderance  of  the  evidence  does  not 
depend  on  the  number  of  witnesses,  but  means 
the  n-eater  weight  of  the  evidence. 

5.  The  use  of  the  words  "shall"  and  "should," 
in  an  instruction  that,  if  the  jury  shall  find 
from  the  preponderance  of  all  the  evidence  that 
plaintiff  acted  as  a  person  of  ordinary  prudence 
under  all  the  circumstances,  they  should  find  her 
free  from  contributory  negligence,  did  not  ren- 
der such  instrnction  erroneous. 

6.  Where  the  jury  had  been  instructed  that 
they  should  consider  all  the  circumstances  and 
surroundings  at  the  time  of  the  injury  in  de- 
termining whether  plaintiff  waa  goiltv  of  neg- 
ligence which  contributed  to  her  injury,  and 
were  fully  and  correctly  charged  as  to  imputed 
negligence,  an  instruction  that,  on  the  question 
of  plaintiff's  contributory  negligence,  the  jury 
should  consider  not  only  her  own  acts  and  con- 
duct, but  all  other  circumstances  surrounding 
the  accident,  and  determine  from  these  whether 
plaintiff  was  free  from  contributory  negligence, 
and  if  she  was  herself  free  from  sncn  negligence, 
and  waa  merely  a  passive  guest  of  her  husband, 
without  any  authoritjr  to  control  his  conduct 
or  movements  in  driving  and  managing  the 
horse  and  vehicle  in  which  she  was  riding  at 
the  time,  his  negligence,  if  any,  could  not  be 
impnted  to  her,  was  not  objectionable  as  in- 
vading the  province  of  the  jury,  and  mislead- 
ing them  to  believe  that  in  considering  plain- 
tiff's contributory  negligence  they  were  not  to 
consider  the  negligence  of  her  husband. 

7.  Where,  at  the  time  plaintiff  was  injured. 
she  did  not  in  any  manner  undertake  to  exer- 
cise reasonable  care  for  her  safety  through  the 
agency  of  her  husband,  who  was  driving  and 
managing  the  vehicle  in  which  plaintiff  was  rid- 
ing at  the  time,  the  negligence  of  the  husband 
in  failing  to  look  out  for  an  approachine  street 
car,  etc.,  by  which  plaintiff  was  injured,  could 
not  be  imputed  to  her. 

8.  An  instruction  that  the  Jury  were  the  ex- 
clusive judges  of  the  credibility  of  the  witnesses, 
and  that  it  was  their  duty  to  reconcile,  so  far 
as  they  could,  conflicting  evidence,  etc.,  was  not 
objectionable  as  confining  the  jury  to  the  con- 
sideration of  the  interest  and  character  of  such 
witnesses  whose  evidence  was  confiicting. 

0.  Failure  of  the  conrt  to  charge  with  suffi- 
cient fullness  on  particular  issues  is  unobjec- 
tionable, where  no  further  instructions  were  re- 
quested. 

Appeal  from  Circuit  Court,  Boone  County; 
Samuel  R.  Artman,  Judge. 

Action  by  Mary  B.  Johnson  against  the 
Indianapolis  Street  Railway  Company.  A 
Judgment  was  rendered  in  favor  of  plaintiff, 
and  defendant  appealed  to  the  Appellate 
Court,  by  which  the  case  was  transferred  to 
the  Supreme  Court,  as  authorized  by  Bums.' 
Ann.  St.  1901,  f  1337u.    Affirmed. 

F.  Winter,  W.  H.  Latta,  and  S.  M.  Ralston, 
for  appellant    W.  J.  Beckett,  for  appellee. 

JORDAN,  J.  The  complaint  In  this  action 
upon  which  a  recovery  below  was  had  al- 
leges, among  others,  the  following  facts: 
On  October  5,  1901,  plaintiff  was  riding  in 
a  buggy  with  her  husband,  who  was  driving 
the  horse  attached  to  said  vehicle.  Sbe  bad 
no  control  of  the  horse,  and  did  not  attempt 
in  any  way  to  direct  her  husband  how  he 
should  drive  the  buggy  or  where  he  should 
dilve^  or  in  what  manner  he  should  manage 
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and  control  tbe  horse.  She  ^as  merely  a 
passive  gtieBt  of  her  husband  while  riding 
In  the  bugj;^.  Tbe  defendant's  double  line 
of  tracks  of  street  railway  which  It  was  op- 
erating In  the  city  of  Indianapolis  extends 
east  and  west  on  Market  street,  running 
past  and  in  front  of  the  maiicet  house,  com- 
monly known  as  "TomllnBon  Hall."  At  th« 
time  in  question,  which  was  Saturday  night 
of  the  day  aforesaid  mentioned,  there  were 
horses  and  yehicles  along  said  market  place 
which  were  backed  down  to  the  curb  on  both 
sides  of  the  defendant's  double  tracks,  leav- 
ing a  passageway  on  East  Market  street  from 
Delaware  to  Alabama  street,  which  way  con- 
sisted of  defendant's  tracks,  for  the  reason 
that  all  of  tbe  space  on  either  side  of  the 
tracks  In  said  street  was  occupied  by  vehicles 
and  horses  down  to  the  curb,  as  hereinbefore 
stated.  The  condition  of  the  street  at  the 
time  of  the  accident  was  well  known  to  the 
defendant  and  its  servants  and  employes  In 
charge  of  its  cars  running  east  and  west  on 
said  Market  street  in  front  of  said  hall.  The 
only  part  of  the  roadway  left  unoccupied  in 
said  street  for  the  passage  of  horses  and 
vehicles  was  the  part  occupied  by  tbe  de- 
fendant's south  track  in  passing  east,  and 
upon  the  north  track  in  passing  west  Ve- 
hicles were  driven  through  said  Market 
street  and  place  east  upon  the  south  track 
of  the  defendant's  tracks,  and  west  upon  the 
north  track,  and  all  of  these  facts  were 
well  known  to  defendant  at  the  time  of  the 
accident.  PlaintlS's  husband  desired  to 
pass  in  and  through  said  Market  street  from 
Delaware  Street  East  to  Alabama  street,  and 
for  that  purpose  he  turned  on  defendant's 
south  track  at  Delaware  street,  at  which 
time  plaintiff  looked  west  on  Market  street 
for  a  street  car,  but  neither  saw  nor  heard 
one  approaching  on  said  south  track.  Her 
husband  then  turned  the  vehicle  in  which 
she  was  riding  east  upon  said  south  track, 
and  drove  east  thereon  about  one-half  square, 
and  while  thus  driving  on  said  track  one  of 
defendant's  cars,  in  charge  of  Its  servants 
in  the  line  of  their  employment,  negligently 
approached  from  the  rear  the  buggy  In  which 
plaintiff  was  riding.  The  motorman  and 
servants  of  the  defendant  in  charge  of  said 
car  could  see  and  did  see  the  buggy  In  which 
plaintiff  was  seated,  which  was  then  upon 
tbe  track  In  front  of  said  car.  That  said 
motorman  could  see  and  did  see  and  know 
that  neither  plaintiff  nor  her  husband  could 
drive  the  horse  and  vehicle  off  said  track  by 
reason  of  the  condition  of  the  street  as  here- 
inbefore described.  That  the  motorman  could 
see  and  did  see  the  perilous  position  and  con- 
dition In  which  the  plaintiff  was  placed  upon 
said  track,  and  could.  In  the  exercise  of  or- 
dinary care,  have  stopped  said  car  and  check- 
ed the  speed  thereof,  and  thereby  avoided 
inaicting  any  injury  upon  plaintiff.  But  the 
pleading  charges  that,  when  the  plaintiff  was 
in  the  position  of  peril  upon  said  track  as 
aforesaid  stated,  the  defendant's  servant  and 


motorman  In  charge  of  eald  car  negligently 
ran  It  upon  said  track  towards  said  vehicle, 
and  negligently  ran  against  said  vehicle, 
striking  it  in  the  rear,  thereby  negligently 
overtuniing  it,  throwing  tbe  plaintiff  there- 
from onto  the  street,  under  said  vehicle; 
thereby  negligently  and  seriously  Injuriog 
her  about  the  head,  body,  back,  and  limbs, 
etc.  A  demurrer  to  the  complaint  was  mee- 
ruled  by  the  lower  court,  and  the  cause  wa» 
pat  at  Issue  by  appellant's  filing  an  answer 
of  general  denial*  The  venue  of  the  came 
was  changed  to  tbe  Boone  circuit  court, 
wherein  a  trial  by  Jury  resulted  in  a  general 
verdtet  being  returned  In  favor  of  appellee. 
Along  with  its  verdict  the  jury  returned  an- 
swers to  a  series  of  interrogatories.  Appel- 
lant nnsnccessfully  moved  for  judgment  la 
its  favor  on  the  answers  of  the  jury  to  the 
Interrogatories.  Its  motion  for  a  new  trial 
was  denied,  and  judgment  was  rendered  b> 
favor  of  appellee  upon  the  verdict  of  tbe 
jury.  Appellant  appeals,  and  assigns  as  e^ 
ror  (1)  that  tbe  court  erred  In  overruling 
the  demurrer  to  tbe  complaint;  (2)  overrul- 
ing its  motion  for  judgment  on  the  answers 
to  the  interrogatories;  (3)  In  ovetmling  its 
motion  for  a  new  trial. 

The  first  error  assigned  Is  not  argued  h7 
appellant,  and  consequently  must  be  con- 
sidered as  waived. 

Appellant's  counsel  argue  that  the  answers 
of  the  jury  to  the  Interrogatorlea  conclusive- 
ly disclose  that  appellee  was  guilty  of  neg- 
ligence which  contributed  to  the  injury  sbe 
sustained.  These  answers  in  part  show  that, 
at  the  time  of  the  accident  in  controversy 
appellee  and  her  husband  were  driving  in  a 
buggy  along  Market  street  in  the  city  of 
Indianapolis.  They  turned  onto  Market 
street  from  Delaware  street,  and  were  driv- 
ing eastward  on  the  latter  street  on  and 
along  the  south  track  of  appellant's  railway, 
and  at  tbe  time  of  tbe  accident  had' reached 
a  point  on  Market  street  about  75  feet  from 
Alabama  street  The  car  which  collided  with 
the  buggy  and  turned  it  over,  thereby  injwi- 
ing  ai^ellee,  was  running  towards  the  east 
on  said  street;  in  the  rear  of  plaintiff's  buggy. 
It  appears  that  neither  she  nor  her  husband 
looked  to  the  rear  to  see  how  near  tbe  car 
was  in  the  rear  of  the  buggy.  The  motor- 
man  In  charge  of  the  car  sounded  the  gong 
when  he  discovered  a  boy  with  a  wheel  on 
the  track.  On  account  of  the  boy  being  on 
tbe  track,  the  car,  it  appears,  stopped  to  let 
him  get  off,  and  at  the  time  It  stoppeil  for 
this  purpose  the  distance  intervening  be- 
tween the  front  of  the  car  and  the  buggy  in 
which  I  the  plaintiff  was  seated  was  12  feet. 
Tbe  jury  find  that  after  the  boy  got  out  of 
the  way  tbe  car  ran  about  20  feet  before  it 
collided  with  the  buggy.  As  the  plaintiff 
and  her  husband  were  traveling  towards  tbe 
east  along  Market  street,  the  jury  find  that 
she  heard  the  car  approaching  in  the  rear. 
At  the  time  of  the  accident  the  buggy  was 
moving  along  the  street  towards  the  east 
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wtth  Its  two  north  wbeele  between  tbe  raUi 
of  the  track  on  which  the  car  was  running. 
The  Jury  further  find  that  the  appellee  while 
abe  end  her  husband  were  travellBg  from 
Delaware  street  to  where  tbe  oollision  oocur- 
rad,  warned  ber  bosband  of  tbe  danger  they 
were  In  by  reason  of  tbe  car  approaching 
their  baggy  In  tbe  sear.  AXter  turning  Into 
Market  street  frtMO  Delaware  street,  the 
plaintiff  made  no  effort  to  ascert«ln  the  1«< 
cation  and  whereabouts  of  the  car  that 
came  vp  firom  the  rear,  ^rom  these  facts 
alone  appellant's  coonsel  contend  that  It  ai>- 
pears  tbat  appellee  did  not  exercise  such 
care  as  tbe  la^  exacts.  An  examination  of 
tbe  special  flndlngSi  in  part  and  as  a  whole, 
discloses  no  such  irreconcilable  conflict  b»- 
tween  them  and  the  general  Terdlct  as  would 
entitle  appellant,  over  tbe  general  Terdict;  to 
a  Judgment  la  its  favor,  Tbe  mle  Is  one  well 
settled  that  all  reasonable  presur  ttlons  and 
Intendments  must  be  indulged  by  the  court 
In  faTor  of  the  general  Terdlct,  and  noth- 
ing can  be  prMumed  in  faTor  of  tbe  special 
findings  or  answers  to  interrogatories.  The 
reason  for  this  rule  has  been  repeatedly  giv- 
en in  the  decisions  ef  this  court  Under  tbe. 
general  verdict  the  Jury  is  required  to  find 
upon  all  of  the  Issuable  facts  proven  in  the 
case,  while  the  court,  in  testing  tbe  force  of 
Isolated  facts  as  disclosed  by  tibe  special 
findings.  Is  not  in  a  position  to  know,  and 
consequently  Is  not  advised,  what  other 
facts  bearing  on  the  same  matter  or  ques- 
tion were  considered  by  the  Jury  in  arriving. 
*t  tbe  general  verdict.  The  force  and  effect 
of  the  general  verdict  in  this  case  compels 
the  court  to  assume  tbat  the  Jury  found  un- 
der the  evidence  that  the  plalntitf  was  not 
guilty  of  contributory  negligence.  Southern 
Ind.  By.  Co.  v.  Peyton,  157  Ind.  690,  697. 
61  N.  BL  722,  and  cases  there  cited. 

X  motion  for  Judgment  on  the  special  find- 
ings and  answers  to  Interrogatories  is  prop- 
erly denied,  unless  the  antagonism  between 
inch  findings  and  the  general  verdict  is  be- 
yond the  possibility  of  being  removed  or 
reconciled  by  any  evidence  legitimately  ad- 
missible under  the  Issues  In  the  case.  Mc- 
Coy V.  Kokomo,  etc.,  B.  Co.,  158  Ind.  662, 
64  N.  E.  92,  and  cases  cited. 

The  mere  isolated  facts  as  shown  by  the 
special  findings,  vie,  that  appellee,  while 
passing  along  tbe  street  prior  to  tbe  accident, 
did  not  look  to  the  rear  to  discover  whether 
a  car  was  approaching  from  tbat  direction; 
that  she  made  no  effort,  after  tbe  vehicle  in 
\rlilch  she  was  riding  turned  onto  Market 
street,  to  ascertsln  the  location  of  tbe  car 
coming  from  the  west;  tbat  she  heard  it  ap- 
proaching, and  gave  her  husband  some  warn- 
ing to  the  effect  that  they  were  in  danger  by 
reason  of  Its  approach  towards  them  from 
tbe  rear — are  in  the  main,  as  contended  by 
counsel,  sufficient  to  overthrow  the  general 
verdict  It  may  be  asserted,  however,  that 
there  is  nothing  In  the  special  findings  to 
advise  the  court  of  the  particular  surround- 


ings of  the  appellee  and  bar  hssband  Im- 
mediately at  and  prior  to  the  collision  la 
question.  No  facts  are  found  disclosing  tbe 
speed  at  which  the  car  in  question  was  run- 
ning at  tbe  time.  Appellee  end  ber  husband 
were  driving  towards  the  east  on  the  south 
side  of  Market  street  which  apparentiy  was 
the  proper  side.  There  Is  no  finding  to  show 
tbat  appellee  or  her  husband  could  have  re- 
moved tbe  buggy  from  the  south  track  upon 
which  they  were  driving  to  tbe  north  track, 
even  if  under  the  circumstances  It  had  been 
right  for  them  to  have  done  so.  Under  the 
facts  alleged  in  the  .eomplal^t  and  impliedly 
fOHfid  In  the  general  verdict  in  favor  of  ap- 
pellee, tbe  Jury  may  be  said  to  have  found 
tbat  tbe  vehicle  In  w^ich  appellee  was  riding 
at  the  time  of  the  aecident  was  required, 
when  going  esst  on  Market  street  to  keep 
on  the  south  side  thereof,  and  that  this  fact 
was  .known  to  appellant  and  ita  motorman  in 
charge  of  the  car.  Certainly  we  cannot  ad- 
Judge  as  a.  mattw  of  'law,  under  the  mere 
facts  dlsdesed  by  the  special  findings,  that 
appellee  was  guilty  of  negligence  at  the  time 
of  the  accident  in  question  wtilch  contributed 
t»  her  injuries.  The  question  In  regard  to 
Ikt  contributory  negligence  onder  tbe  evi- 
dence in  this  case  was  one  of  fact  for  the 
determination  of  the  Jury  from  all  of  tbe 
evidence  and  drcumstances  in  the  case 
touching  or  bearing  thereon,  and,  as  pre- 
viously said,  the  Jurors  by  their  general  ver- 
dict have  found  that  fact  in  favor  of  appel- 
lee, and,  as  there  is  nothing  in  the  special 
findings  when  tested  by  the  mle  asserted 
which  would  warrant  the  overthrow  of  the 
general  verdict  appellant's  mbtlon,  there- 
fore, for  Judgment  in  its  favor  was  properly 
denied.  Citizens'  St  By.  Co.  v.  Damm,  26 
Ind.  App.  611,  58  N,  E.  66i;  Indianapolis 
St  By.  Co.  y.  Darnell  (Ind.  App.)  68  N.  B. 
609. 

Tbe  court  gave  to  tbe  Jury  what  apparent- 
ly is  a  carefully  prepared  charge,  but  cer- 
tain parts  thereof  are  criticised  by  counsel 
for  appellant  By  tbe  third  Lastraction  the 
Jury  was  advised  that  in  order  to  entiUe 
the  plaintiff  to  recover,  she  must  prove  by  a 
preponderance  of  all  of  the  evidence  all  tbe 
material  allegations  contained  in  the  com- 
plaint Immediately  following  this  state- 
ment the  court  in  the  same  Instruction, 
stated  to  the  jury  that:  "The  preponderance 
of  evidence  doet  not  depend  upon  the  num- 
ber of  witnettee,  and  doet  not  mean  the 
greater  number  of  vHtnetses.  It  does  depend 
upon  the  weight  of  the  evidence,  and  meant 
the  greater  weight  of  the  evidence."  (Our 
italics.)  Appellant  criticises  that  part  ital- 
icized, for  tbe  reason  asserted  that  it  does 
not  state  the  law  correctiy,  and  was  an  In- 
vasion of  the  province  of  the  Jury.  They 
assert  that  where  the  witnesses  are  equally 
credible  In  respect  to  their  character,  tbe 
preponderance  of  the  evidence  does  depend 
upon  the  number  of  witnesses,  and  'that  the 
preponderance  thereof  is  necessarily  detet^ 
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mined  by  the  greater  numlier  of  witnesses. 
As  a  general  rule,  tlie  preponderance  of  the 
eridence  in  a  case  does  not  depend  upon  or 
mean  the  greater  number  of  witnesses  tes- 
tifying upon  the  matter  or  matters  In  Issue. 
Counsel  mistake  the  law  In  their  contention 
that,  where  the  witnesses  in  a  case  are  equal- 
ly credible  In  respect  to  their  character,  then 
In  such  a  case  the  preponderance  of  the  evi- 
dence depends  upon  the  number  of  witnesses 
testifying.  This  certainly  Is  not  the  true 
test  In  any  case.  Any  number  of  witnesses 
may  be  of  equal  credibility  and  possess  equal 
Information,  and  still  differ  greatly  In  the 
amount  or  weight  of  their  evidence.  The 
authorities  generally  affirm  that  the  nnmber 
of  witnesses  are  not  to  be  counted  by  the 
Jury  or  court  trying  the  case  in  order  to  de- 
termine upon  which  side  is  the  preponder- 
ance, but  the  evidence  given  by  them  is  to  be 
weighed,  and  the  preponderance  thereof  does 
not  depend  on  the  ^ater  number  of  the 
witnesses  In  the  particular  case.  Wray, 
Adm'r,  v.  Tlndall,  45  Ind.  517;  Howlett  v. 
Dllts,  4  Ind.  App.  23,  30  N.  B.  818;  Bler- 
bach  V.  Goodyear,  etc.,  Co.,  64  Wis.  208,  11 
N.  W.  614,  41  Am.  Rep.  19;  Ennls  v.  Dud- 
ley (City  Ct.  N.  T.)  48  N.  Y.  Supp.  622;  3 
Jones  on  Evidence,  ^  902;  Savannah,  etc., 
R.  Co.  V.  WIdeman,  99  Ga.  245,  25  S.  B.  400; 
Village  of  N.  Alton  v.  Dorsett,  69  111.  App. 
612;  Bishop  v.  Busse,  69  111.  403.  In  Bou- 
vler's  Law  Diet.  vol.  2,  p.  730,  preponder- 
ance of  evidence  Is  defined  to  be  "the  greater 
weight  of  evidence,  or  evidence  which  Is 
more  credible  and  convincing  to  the  mind." 
Citing  Button  v.  Metcalf,  80  Wis.  193,  49 
N.  W.  809.  The  Instruction  in  question  Is 
not  open  to  the  objections  urged  by  counsel 
for  appellant  If  not  as  full  and  explicit 
under  the  circumstances  as  desired,  they 
should  have  tendered  and  requested  an  in- 
struction expressing  their  views  of  the  law 
on  the  question  Involved. 

The  fourteenth  instruction  given  by  the 
court  Is  as  follows:  "In  determining  wheth- 
er or  not  the  plalntift  In  this  case  was  guilty 
of  contributory  negligence,  you  shall  consider 
her  own  acts  and  conduct  and  all  the  other 
circumstances  shown  in  evidence  surround- 
ing the  accident  and  Injury,  if  any,  to  the 
plaintiff.  And,  If  you  shall  find  from  the 
preponderance  of  all  the  evidence  that  the 
plaintiff  acted  as  a  person  of  ordinary  pru- 
dence under  all  the  circumstances,  yon 
should  find  her  free  from  contributory  negli- 
gence, although  you  may  find  that  her  bus-' 
band  was  guilty  of  negligence  In  the  driving 
and  management  of  his  horse  and  vehicle. 
In  other  words,  no  negligence  of  the  hus- 
band In  the  driving  and  management  of  said 
horse  can  be  Imputed  to  the  plaintiff,  if  you 
find  that  she  herself  was  free  from  any  fault 
or  negligence,  and  was  merely  the  passive 
guest  of  her  husband,  without  any  authority 
to  direct  or  control  the  conduct  or  move- 
ments of  her  said  husband  in  the  driving  and 
management  of  said  horse."    It  Is  insisted 


that'  this  charge  Is  bad,  for  flfe  reason  tbat 
It  Invades  the  province  of  thte  Jury  in  stat- 
ing to  them  that  they  shall  consider  the  con- 
duct of  the  plaintiff  and  other  clrcumstanete, 
etc.;  the  further  contention'  being  tbat  by 
this  statement  of  the  court  the  question  of 
plaintlfTs  contributory  negligence  was  to  be 
considered  'alone,  to  tire  exclusion  of  the 
negUgience  on  the  part  of  her  husband.  It 
is  Insisted  that  the  Jury  must  have  under- 
stood by  the  charge  that  the  fact  that  plain- 
tiff was  merely  a  passive  guest  of  her  hus- 
band was  equivalent  to  establishing  her  free- 
dom from  fault  or  negligence.  It  Is  far- 
ther contended  that  It  was  not  proper  for 
the  court  to  use  the  words  "shall"  and 
"should"  ad  they  are  employed  In  the  Instme- 
tlon.  That  the  charge  Is  not  rendered  bad 
for  the  latter  reason  Is  fully  settled  by  the 
decision  of  this  cOurt  in  Btrebln  v.  Laven- 
good,  71  N.  E.  494,  and  cases  ther^  cited. 

It  Will  be  observed  that  by  the  Instruction 
in  controversy  the  Jury  was  advised  that  on 
the  ques"tlbn  of  plalntifPs  contributory  n^li- 
gence  they  should  take  into  consideration  not 
only  her  own  acts  and  conduct,  but  all  other 
circumstances  surrounding  the  accident. 
From  a  consideration  of  all  of  the  facts  tbe 
Jury  was  Informed  that  they  should  deter- 
mine, under  all  of  the  circumstances,  wheth- 
er the  plaintiff  was  free  from  contributory 
negligence.  The  charge  further  stated  that 
If  the  plaintiff  herself  was  free  from  such 
negligence,  and  was  merely  the  passive  guest 
of  her  husband,  without  any  authority  to  con- 
trol his  conduct  or  movements  in  driving  and 
managing  the  horse  and  vehicle,  then  under 
such  circumstances  the  negligence  of  her 
husband  could  not  be  Imputed  to  ber. 

The  court  In  tbe  10th,  11th,  12th,  and  13th 
Instructions,  fully  advised  the  Jury  relattve 
to  the  law  governing  the  question  of  Im- 
puted negligence,  and  in  this  connection 
stated  in  these  Instructions  that  if  plahitilf 
was  but  a  i)asslve  guest  of  her  husband,  rid- 
ing In  the  vehicle  with  bim,  he  having  tbe 
control  and  management  of  the  horse  and 
buggy,  she,  under  such  circumstances,  conid 
not  be  held  chargeable  with  his  negllgenee. 
But  the  fact  that  she  was  but  a  passive 
guest  of  her  husband  at  the  tlm^  would  not 
relieve  her  from  exercising  ordinary  care  and 
caution,  and  with  that  degree  of  Judgment 
and  Intelligence  as  should  be  employed  by  a 
person  of  ordinary  prudence,  to  rescue  him- 
self from  danger. 

The  eleventh  Instruction  further  informed 
the  Jury  that  they  should  consider  all  of  the 
circumstances  and  surroundings  at  the  time 
the  Injury  occurred,  and  determine  there- 
from and  from  all  of  the  evidence  In  the 
case  whether  or  not  plaintiff  was  guilty  of 
acts  of  negligence,  or  of  the  want  of  or- 
dinary care  which  contributed  to  her  injury. 
This  part  of  Instruction  11  was  virtually  re- 
peated in  charge  14,  and  when  the  latter  Is 
considered,  either  alone  or  in  connection 
with  other  parts  of  the  charge  to  which  we 


Digitized  by  LjOOQIC 


IndJ 


HOHK  T.  SHIDELEB. 


679 


have  referred.  It  certainly  cannot  be  said  ' 
to  be  open  to  the  objectlona  advanced  by 
appellantB  connael.  Surely  the  jury  mnat 
haye  nnderatood  from  the  charge  that  on  the 
question  of  plaintiff's  negligence  they  were 
to  consider  her  own  acts  and  conduct  at  the 
time  of  the  accident,  together  with  all  of  the 
other  drcmnstances  and  Burroandlngs  and 
evidence  In  the  case,  and  thereby  determine 
the  question  of  contributory  negligence. 

In  the  case  at  bar  there  la  no  contention 
ttaat  at  the  time  plaintiff  was  Injured  she  in 
any  manner  undertook  to  exercise  for  her 
safety  the  care  which  the  law  exacts  of  her 
tliroagh  the  agency  of  her  husband,  who  was 
drirtng  and  managing  the  movements  of  the 
buggy  In  which  she  was  riding  at  the  time. 
Therefore  counsel  are  mistaken  in  their  con- 
tention' that  the  rule  of  imputed  negligence, 
as  asserted  in  Abbitt,  AdmV,  etc.,  v.  Lake 
Brie,  etc..  R.  Co.,  ISO  Ind.  488»  DQ  N.  B.  728, 
la  applicable. 

Instruction  No.  18  also  meets  with  objec- 
tion. By  it  the  court  Informed  the  jury  that 
they  were  the  exclusive  judges  of  the -cred- 
ibility of  witnesses,  and  that  it  was  their 
duty  to  reconcile,  so  far  as  they  could,  con- 
flicting evidence,  etc.  It  Is  said  that  the 
vice  of  this  charge  is  to  confine  the  jury  to 
tbe  consideration  of  the  interest  and  char- 
acter of  such  witnesses  whose  evidence  was 
conflicting.  The  instruction,  however,  does 
not  warrant  this  assertion,  and  cannot  be 
said  to  be  erroneous  to  the  extent  which  it 
undertook  to  Inform  the  jury  upon  the  ques- 
tion of  weighing  the  evidence.  If  appellant 
desired  a  fuller  or  more  complete  instruct 
tlon  on  the  points  and  matters  therein  enu- 
merated, it  ought  to  have  requested  the 
court  to  have  given  one  which  comported 
with  their  view  of  the  law. 

Finally,  it  may  be  said  that  the  Instmc- 
tions  in  this  case,  when  considered  as  a 
whole,  as  they  must  be,  disclose  no  room  for 
appellant  to  complain  that  it  was  in  any  man- 
ner prejudiced  by  the  court's  charge  to  the 
Jury. 

We  find  no  available  error,  and  the  judg- 
ment Is  therefore  afllrmed. 


Cie*  Ind.  242) 

HOUN  et  aL  V.  8HIDEL.E1R.    (No.  20,40i.)* 

(Supreme  Coxat  of  Indiana.    Nov.  29,  1904.) 

BOII-DINa  CONTRACTS— PROVISIONS— WAIVEB— 
SCRETIES — DISCUASOE— TRIVIAL  ALTERATIONS 
— IKSURANCS  —  CONDITIO.NS  —  BREACH— SPB- 
dAI.    FINDIROS— HARHI.E8S    KRBOB. 

1.  Where  a  building  contract  contemplated 
alterations  of  the  plans,  and  substitution  of 
materials  and  worI<  of  a  different  ctiaracter, 
provisions  that  such  alterations  should  be  made 
on  the  written  order  of  the  architects,  the  value 
of  the  work  added  or  omitted  to  be  computed 
by  them,  and  the  amount  so  ascertained  added 
or  deducted  from  the  contract  price,  were  for 
the  exdusive  protection  of  the  owner,  which 
he  was  entitled  to  waive ;  and  hence  the  con- 
tractor's surety  was  not  discharged  because  un- 
important  alterations,    trivial    in    value,    were 
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made  by  agreement  between  die  parties  without 
reference  to  the  architects. 

2.  Where  a  buildlnE  contract  required  th« 
owner  to  insure  the  buildings  and  the  mate- 
rials on  the  premises  In  his  own  name,  or  in 
the  name  of  the  contractor,  the  proceeds  of  th« 
policy,  In  case  of  loss,  to  be  paid  to  the  builder 
and  owner  as  their  Interest  might  appear,  the 
owner's  failure  to  Insure  was  insufficient  to 
dischaige  the  contractor's  surety;  no  loss  hav- 
ing occorced  which  such  insurance  would  havs 
covered. 

8.  No  notice  to  a  contractor's  surety  of  the 
contractor's  failure  to  comply  with  the  contract 
being  necessary  to  charge  the  surety,  the  ad- 
mission of  secondary  evidence  of  a  notice  giv- 
en to  the  surety,  in  an  action  on  the  bond,  if  er- 
ror. Was  harmless. 

4.  The  failure  of  the  court  to  make  certain 
special  findings  in  an  action  against  a  con- 
tractor's surety  was  not  prejudicial,  where  such 
findings.  If  made,  would  not  have  changed  the 
court's  conclusion  of  law  on  the  facts. 

Appeal  from  Superior  Court,  Marion  Coun- 
ty ;  Vinson  Carter,  Judge. 

Action  by  David  B.  Shideler  against  John 
Hohn  and  others.  From  a  judgment  In  fa- 
vor of  plaintiff,  defendants  appeal.  Case 
transferred  from  the  Appellate  Court,  as  au- 
thorized by  Sums'  Ann.  St  1901,  |  1337a. 
Affirmed. 

Herod  ft  Herod,  fbr  appellants.  Cbaa.  A. 
Dryer,  for  appellee^ 

DOWLINO,  a  J.  The  questions  on  this 
appeal  arise  upon  exceptions  to  conclusions 
of  law  on  a  special  finding,  and  to  the  de- 
cision of  the  court  overruling  a  motion  for 
a  new  trial  This  is  a  second  appeal.  Stand- 
Iford  ▼.  Shideler,  26  Ind.  App.  496,  CO  N.  B. 
168.  The  appellant  Hohn  was  sued  by  the 
appellee  on  a  bond  executed  by  one  Standl- 
ford,  as  principal,  and  appellant,  as  his  sure- 
ty, to  secure  the  performance  of  a  build- 
ing contract  entered  into  between  Standi- 
ford,  as  the  builder,  and  appellee,  as  the 
owner  of  the  contemplated  improremcnts. 
His  defense  was  a  discharge  from  liability 
by  reason  of  deviations  from  the  contract 
without  his  consent,  and  a  breach  by  the 
appellee  by  his  failure  to  cause  the  prop- 
erty and  materials  to  be  insured.  By  the 
special  finding,  it  appeared  that  tliere  were 
several  slight  deviations  from  the  original 
plans  and  specifications,  in  the  following 
particulars:  By  the  mistake  of  the  fore- 
man of  the  builder,  and  without  the  knowl- 
edge of  the  appellee,  the  brick  foundation 
of  the  dwelling  house  was  built  six  Inches 
higher  than  the  contract  required.  A  change 
was  made  by  mutual  agreement  between  the 
builder  and  appellee  in  the  kind  and  loca- 
tion of  a  pump,  dry  well,  and  drain  pipe; 
there  being  no  difference  in  value  between 
the  orglnal  work  and  materials  and  the 
substitutes  for  them.  A  plastered  wall  along- 
side a  stairway,  with  a  door  in  it,  was  sub- 
stituted for  a  boarded  or  wainscoted  wall 
without  a  door,  for  which  an  agreed  charge 
of  $5  was  paid  by  appelle&  Appellant  also 
complains  of  the  substitution  of  a  mantel- 
piece costing  $33  for  one  costing  $25,  the  dif- 
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ference  b«lng  pidd  by  the  appellee;  and,  at 
though  thla  change  la  not  Included  In  the 
special  finding,  It  will  be  considered  In  dis- 
posing of  this  branch  of  the  caB&  All  these 
alterations  and  deviations  from  the  original 
plans  and  specifications  were  made  with  the 
mutual  conseni:  of  the  builder  and  the  appel- 
lee, bnt  without  written  orders  of  the  archl'> 
tects,  or  a  computation  by  them  of  the  com- 
parative value  of  the  substituted  wozic  and 
materials  and  those  specified  in  the  contract 

The  agreement  between  the  builder  and 
the  owner  contemplated  alterations  of  the 
plans  of  the  buildings,'  and  substitution  of 
materials  and  work  of  a  different  character. 
These  provisions  entered  Into  the  under- 
taking of  the  appellant  as  surety  on  the  bond 
of  the  contractor,  and  lie  was  bound  by 
them.  It  is  true  that  the  building  contract 
declared  that  all  alterations  should  be  made 
on  the  written  order  of  the  architects ;  that 
the  value  of  the  work  added  or  omitted 
should  be  computed  by  them;  that  the 
amount  so  ascertained  should  be  added  to  or 
deducted  from  the  contract  price.  But  the 
Interposition  of  the  architects  was  exclusive- 
ly for  the  protection  of  the  owner,  by  whom, 
as  the  contract  expressly  states,  they  were 
employed,  and  for  whom  they  were  the 
agents.  The  builder  was  competent  to  take 
care  of  bis  own  interests,  and,  if  the  owner 
of  the  property  saw  fit  to  make  changes  In 
his  plans,  he  had  the  right  to  do  so  without 
aid  or  authority  from  the  architects.  This 
condition  of  the  contract  being  exclusively 
for  bis  benefit,  he  could  waive  it,  and  such 
waiver  would  not  affect  the  liability  of  the 
surety,  unless  the  changes  so  made  materially 
altered  the  contract  price  or  cost  of  the  build- 
ings. But  had  th«:e  been  no  provision  in  the 
contract  authorizing  changes  In  the  plans  of 
the  buildings,  those  described  in  the  spe- 
cial finding  and  the  change  in  the  kind  of 
mantelpiece  would  not  have  released  the 
surety.  All  the  alterations  were  unimportant 
in  their  nature  and  trivial  In  value,  and  were 
such  only  as  might  reasonably  be  anticipated 
in  the  process  of  the  construction  of  a  build- 
ing. Alterations  of  this  kind  have  not  been 
considered  evidence  of  the  abrogation  or 
abandonment  of  a  building  contract,  and 
the  courts  have  shown  an  inclination  to  re- 
gard them  as  contemplated  by  the  agreement 
and  permissible  under  it'.  Henrlcus  v.  Bng- 
lert,  63  Hnn,  625,  17  N.  Y.  Supp.  235,  237. 

A  question  of  greater  difficulty  is  presented 
upon  the  finding  that  the  owner  was  to  in- 
snre  the  buildings  and  the  materials  on  the 
premises  in  bis  own  name  or  in  the  name  of 
the  contractor  against  loss  by  fire,  the  pro- 
ceeds of  the  policy  in  case  of  loss  to  be  paid 
to  the  builder  and  owner  as  their  interest 
might  appear,  but  that  the  appellee  insured 
the  dwelling  house  to  the  amount  of  9i>^>00 
for  five  years  In  his  own  name;  the  policy 
containing  a  clause  making  the  proceeds  pay- 
able to  one  Henry  Frank,  a  mortgagee,  as  his 
interests  might  appear.    This  policy  was  not 


such  as  tfae  contract  described,  and  tlie  qoes- 
tlon  is,  did  the  failure  of  the  owner  to 
insure  the  buildings  and  materials  la  tlie 
■manner  required  by  tlie  contract  release  the 
surety?  The  condition  of  the  bond  sued  oo 
was  that  Standiford,  the  bnUder,  should  du- 
ly perform  his  contract  It  has  often  been 
said  that  the  CMitract  of  a  surety  is  to  be 
strictly  construed  in  tils  favor,  and  that,  U 
liable  at  all,  he  is  liable  only  according  to 
the  precise  terms  of  his  undertaking.  Any- 
thing done  or  omitted  by  the  property  owner 
in  a  bnilding  contract  to  prejudice  the  por- 
tion of  tbe  surety  will  discharge  him  either 
pro  tauto  or  altogether.  Capel  ▼.  Batler,  2 
Sim.  &  Stu.  467.  In  Watts  t.  Shuttlewortb, 
5  H.  &  N.  233,  Watts,  the  owner  of  a 
warehouse  In  Manchester,  contracted  witb 
one  Harrap,  a  builder,  for  certain  property, 
described  as  "fittings"  of  tbe  flist  and  sec- 
ond ffoor  of  the  warehouse,  for  which  tin 
builder  was  to  receive  £3,450.  One  stipula- 
tion of  the  contract  was  that  Watts,  the  oim- 
er,  should  Insure  the  fittings  from  risk  or 
accident  by  fire  at  tbe  expense  of  the  build- 
er. The  owner  advanced  to  Harrap,  the  con- 
tractor, £1,800.  A  number  of  tbe  fittings,  to 
the  value  of  £2,800,  were  made  and  placed  in 
a  room  in  Harrap's  workshop,  where  tbey 
were  destroyed  by  accidental  fire.  The  fit- 
tings were  never  put  up.  Harrap  having  be- 
come insolvent,  the  owner  bad  not  been  re- 
paid tbe  £1,800  advanced,  and  had  been 
obliged  to  pay  £340  beyond  the  snm  of  £3,4-30 
to  another  builder  to  do  the  work.  The  fit- 
tings destroyed  bad  not  been  insnred  by  tbe 
owner.  Shuttlewortb  was  guarantor  for  tbe 
performance  of  the  work  by  tbe  builder.  Aft- 
er the  destruction  of  the  fittings,  the  insolv- 
ency of  Harrap,  tbe  builder,  and  tbe  comple- 
tion of  the  work  by  another  contractor,  suit 
was  brought  by  Harrap  against  Shuttlewortb 
upon  the  lx>nd,  and  the  foregoing  facts  were 
Shown.  In  rendering  the  Judgment  the 
court  (Pollock,  C.  B.)  said:  "The  substantial 
question  in  tbe  case  is  whether  the  omission 
to  insure  discharges  the  defendant  tbe  sure- 
ty. The  rule  upon  the  subject  seems  to  be 
that  if  the  person  guarantied  does  any  act 
Injurious  to  the  surety  or  hiconsistent  wItb 
his  rights,  or  if  he  omits  to  do  any  act  which 
bis  duty  enjoins  him  to  do,  and  the  omission 
proves  injurious  to  the  surety,  tbe  latter  will 
be  discharged.  Story's  Eq.  Jurisprudence,  ! 
325.  The  same  principle  Is  enunciated  and 
exemplified  by  the  Master  of  the  Bolls  In 
Pearl  v.  Deacon,  24  Beav.  186,  191,  where  he 
Cited  with  approbation  tbe  opinion  of  Lord 
Eldon  in  Craythome  y.  Swinburne,  14  Ve?. 
164,  169,  that  the  rights  of  a  surety  depend 
rather  on  principles  of  equity  tlian  upon  the 
actual  contract;  that  there  may  be  a  quasi 
contract  but  that  the  right  of  the  surety 
arises  out  of  the  equitable  relation  of  tbe 
parties.  The  Master  .of  tbe  Bolls  also  re- 
ferred to  the  judgment  of  Vice  Chancellor 
Wood  In  Newton  v.  Charlton,  10  Hare,  ffil. 
where  be  laid  down  tbat  a  creditor  is  bound 
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to  give  tbe  Bvtety  the  benefit  of  every  seco- 
rtty  be  holds  at  the  time  of  the  contract;  that 
the  surety  has  a  complete  right  to  the  benefit 
of  It,  and,  if  the  benefit  he  lost,  he  wonld  be 
discharged.  •  •  •  We  think  the  plaintiff 
ought  to  have  insured.  It  therefore  seems  to 
OS  that  the  plaintiff  has  omitted  to  do  an  act 
which  Ills  dHty  toward  the  defendant  re- 
quired him  to  do;  that,  if  he  had  done  it,  the 
defendant  would  have  been  relieved  to  the 
amount  of  the  insurance;  that  the  omission, 
therefore,  was  Injurtons  to  him;  and  that 
he  has  been  thereby  discharged  from  the 
snretyBhip."  The  rale  referred  to  in  the  opin- 
ion Just  quoted  is  little  more  than  the  state- 
ment of  the  law  by  Judge  Stoty  in  the  fol- 
lowing- terms:  "Indeed,  the  proposition  may 
be  stated  in  a  more  general  form;  That  If  a 
creditor  does  any  act  injurious  to  the  surety 
or  inconsistent  with  his  rights,  or  if  be 
omits  to  do  any  act,  when  required  by  the 
surety,  wlilch  his  dnty  enjoins  bim  to  do, 
and  thie  omission  proves  injurious  to  the  sure- 
ty, in  all  such  cases  the  latter  will  be  dls-' 
ctiarged,  and  he  may  set  up  such  conduct  as 
a  defense  to  any  salt  brought  against  him, 
if  not  at  law,  at  all  events  in  equity."  Story's 
Eq.  Jurisprudence,  {  325.  "In  Pearl  v.  Dea- 
con, 3  Jur.  N.  B.  1187,  a  person  l)ecame  surety 
for  a  moiety  of  a  debt,  with  the  knowledge 
that  the  whole  of  the  debt  was  secured  by  a 
bill  of  sale  of  tbe  furniture  of  the  debtor  to 
the  creditors,  who  were  his  landlords.  The 
creditors  took  the  furniture  under  a  distress 
for  rent,  which  Iiecame  due  sabseqnent  to  the 
bill  of  sale.  It  was  held  by  tbe  Lords  Jus- 
tices, affirming  the  decision  of  Sir  John 
Romilly,  M.  B.  (reported  3  Jur.  N.  S.  879), 
that  the  landlords  had  precluded  themselves 
from  appropriating  the  furniture  to  any  other 
purpose  than  the  payment  of  the  debt  for 
which  it  was  given  as  a  security,  and  that  the 
surety  was  entitled  to  be  discharged  to  the 
extent  of  one-half  of  the  value  of  the  furni- 
ture." 3  Leading  Cases  in  Equity  (notes)  841 
4*830).  It  Is  also  stated  In  the  notes  of  the 
editors  of  the  work  last  referred  to  [page  543 
(*832)]  that  as  a  surety  on  payment  of  the 
debt  U  entitled  to  all  the  securities  in  the 
hands  of  the  creditor,  whether  he  is  aware  of 
their  existence  or  not.  If  the  creditor,  who 
has  had  or  ought  to  have  had  them  in  bis 
full  poasesslon  or  power,  loses  them  or  per- 
mits them  to  get  into  the  possession  of  the 
debtor,  the  surety  will,  to  the  extent  of  such 
security,  be  discliarged.  Oapei  v.  Butler,  2 
8.  &  S.  407;  Ex  parte  Mure,  2  Cox,  63;  Law 
V.  East  India  Company,  4  Ves.  824;  Williams 
V.  Price,  1  S.  &  8.  581;  Philips  v.  Astllng,  2 
Taunt  206.  So,  too.  It  is  stated  that  it  Is 
well  settled  that  tbe  negligence  or  default  of 
tbe  creditor  with  regard  to  the  propei-ty  or  se- 
curities held  for  the  debt  is  only  material 
when  it  lias  resulted  in  actual  injury,  and 
ttiat  the  surety  will  lie  discharged  only  to  tbe 
extent  of  the  Injury  suffered.  Ward  v.  VasQ, 
7  Leigh,  185;  Payne  v.  Commercial  Bank  of 
Natchez,  6  Smedes  &  M.  24;  NelTs  Appeal,  8 
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Watts  &  S.  86;  Bverly  v.  Rice,  20  Fa.  207. 
If  the  rights  of  a  surety  are  to  l>e  determhied 
upon  the  equitable  principles  stated  in  these 
cases,  it  would  seem  to  follow  that,  although 
the  owner  of  the  property  failed  to  Insure 
the  structure  and  materials  on  tbe  premisea, 
yet,  as  they  were  not  damaged  by  fire,  and 
no  loss  occurred  which  such  Insurance  would 
have  covered,  the  surety  was  not  injured  hy 
the  default  of  the  owner,  and  hence  was  not 
discharged  thereby.  If  the  property  had 
been  injured  or  destroyed  by  fire,  as  In 
Watts  V.  Shuttleworth,  supra,  a  different  re- 
sult would  have  followed.  There  was  here 
no  alteration  of  the  contract,  nor  any  omis- 
sion on  the  part  of  the  owner  of  the  property 
which  was  injurtons  to  the  surety,  and  It 
would  be  Inequitable  to  boM  that  the  surety 
was  released  on  account  of  an  omission 
which  proved  to  be  entirely  harmless. 

The  admission  of  a  letterpress  copy  of  a 
notice  to  the  surety  of  the  failure  of  the 
-luilder  to  perform  bis  contract  is  the  next 
error  complained  of.  No  notice  was  neces- 
sary. The  admission  of  the  evidence,  even  If 
erroneous,  was  harmless. 

Tbe  failure  of  the  court  to  find  that  a  man- 
telpiece costing  $32  had  been  substituted  for 
one  described  in  tbe  contract  and  costing  $25 
'the  difference  being  paid  by  the  owner),  and 
>hat  the  owner  paid  one  De  Greenort  $10  for 
hauling  sand,  was  not  such  an  error  as 
will  reverse  the  Judgment.  These  departures 
from  the  original  plan  were  immaterial,  were 
fully  antborized  by  the  contract  itself,  and 
were  in  no  way  prejudicial  to  tbe  surety.  If 
included  in  the  special  finding  of  the  court, 
they  would  not  have  changed  the  conduslon 
of  law  on  the  facts. 

We  find  no  error.    Judgment  afilrmed. 


(180  N.  T.  58) 

PEOPLB  V.  WAGNEB. 

(Court  of  Appeals  of  New  Xork.     De&  13, 

1904.) 

AXSOR— EVIDENCX. 

1.  Evidence  lield  safficient  to  sustain  a  con- 
viction of  arson  in  the  first  degree. 

Appeal  from  Supreme  CJourt,  Appellate  Di- 
vision, First  Department 

Frederick  Wagner  was  convicted  of  arson, 
and  from  an  order  of  the  Appellate  Division 
affirming  the  conviction  (82  N,  Y.  Snpp.  1109) 
he  appeals.    Affirmed. 

See  75  N.  Y.  Supp.  050. 

Lewis  Stnyvesant  Chanler,  for  appellant 
William  Travers  Jerome,  Dist  Atty.  (Robert 
O.  Taylor,  of  counsel),  for  the  People. 

O'BRIEN,  J.  The  defendant  was  convict- 
ed in  the  court  of  general  sessions  in  New 
York  of  tbe  crime  of  arson  in  the  first  de- 
gree. The  record  t>efore  us  Is  of  tbe  second 
trial  of  the  case.  On  the  first  trial  the  de- 
fendant was  convicted,  and  sentenced  to  the 
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State  Prison  for  25  years.  The  second  ver- 
dict of  conviction  resulted  In  a  sentence  to 
th4  State  Prison  for  19  years.  The  con- 
viction on  the  first  trial  was  reversed  by  the 
Appellate  Division,  but  it  has  unanimously 
affirmed  the  second  conviction. 

The  crime  of  which  the  defendant  has  been 
convicted  was  formerly  a  capital  offense,  and 
Is  BtiU  one  of  the  most  atrocious  crimes 
known  to  the  law.  -  The  indictment  charged 
him  with  setting  fire  In  the  nighttime  to  a 
tenement  house  io  the  city  of  New  York  In 
which  24  families  lived,  and  at  the  time 
there  were  many  human  beings  in  the  build- 
ing. The  evidence  upon  which  the  conviction 
was  had  was  largely  circumstantial,  but,  we 
think,  was  sufficient  to  warrant  the  jury  in 
rendering,  a  verdict  of  guilty  against  the  de- 
fendant The  fire  occurred  on  the  30th  of 
January,  1901,  under  such  circumstances  as 
to  render  it  quite  improbable  that  it  was  the 
result  of  an  accident.  The  proof  tended  to 
show  that  it  was  an  incendiary  fire.  It  ap- 
pears that  some  months  prior  to  the  fire  tbe 
defendant  and  bis  family  resided  In  this  build- 
ing as  tenants,  but  for  some  reason  he  was 
dispossessed  and  removed  from  the  premises 
oy  legal  process.  At  the  time  of  his  removal 
ue  threatened,  as  the  witnesses  testified,  to 
get  even  with  tbe  landlord  by  burning  the 
building.  This  is  substantially  tbe  threat 
which  tbe  defendant  is  said  to  have  made  in 
the  presence  and  hearing  of  tbe  witnesses 
who  testified  to  it.  The  fire  originated  in 
the  cellar  of  the  building,  the  door  to  which 
was  not  fastened,  or  at  least  access  to  that 
part  of  tbe  house  was  possible,  if  not  quite 
convenient.  It  was  shown  that  the  defendant 
was  in  tbe  vicinity  of  the  building  on  the 
night  of  the  fire,  and  while  In  a  saloon,  shoi-t- 
ly  before,  took  a  bottle  from  bis  pocket,  say- 
ing to  the  bartendet,  "I  am  going  to  fix  some- 
body to-night."  The  defendant,  after  the 
fire  occurred,  admitted,  in  substance,  that  he 
had  seen  It,  and  stated  some  other  things, 
which,  although  standing  alone,  would  be 
of  very  little  consequence,  yet,  taken  In  con- 
nection with  the  previous  threat,  and  his 
presence  in  the  vicinity  of  the  building  on 
tbe  night  of  tbe  fire,  would  indicate  a  con- 
sciousness of  guilt  on  his  part  It  was  shown 
that  about  two  weeks  before  the  fire  in  ques- 
tion an  unsuccessful  attempt  had  been  made 
to  bum  the  building.  That  fire  occurred  In 
the  afternoon.  The  street  door  was  then 
open,  leading  from  the  stoop  into  the  vesti- 
bule, and  tbe  fire  was  started  In  the  dumb 
waiter.  It  was  a  slight  fire ;  nothing  having 
been  burned  except  the  woodwork  around 
the  bottom  of  tbe  dumb-wnlter  shaft. 

We  think  that  tbe  evidence  on  the  part  of 
the  people  tended  to  prove  that  the  defend- 
ant was  the  author  of  the  fire.  At  all  events, 
the  evidence  was  of  such  a  character  as  to 
present  a  fair  question  of  fact  for  the  Jury, 
and  therefore  this  court  has  no  power  to  in- 
terfere with  the  verdict. 

The  learned  counsel  for  the  defendant  does 


not  attack  the  vordlct  on  the  ground  that 
the  evidence  was  Insufficient  to  warrant  it 
He  contends  that  the  Judgment  should  be 
reversed  on  the  gi-ound  that  the  district  at- 
torney was  permitted  to  offer  evidence  wbich 
he  thinks  is  Incompetent.  It  is  difficult  to 
find  any  proper  objection  or  exception  in  tbe 
record  to  raise  the  questions  which  are  dis- 
cussed upon  his  brief,  but  they  relate  prin- 
cipally to  some  proof  that  was  given  of  the 
unsuccessful  attempt  to  burn  the  building 
two  weeks  I>efore  the  fire  In  question.  It  is 
not  very  clear  that  whatever  proof  was  giv- 
en of  the  fire  that  was  kindled  two  weeks 
before  the  fire  In  question  was  Incompetent 
After  the  threat  to  bum  th«  building,  any 
evidence  tending  to  prove  even  an  unsuc- 
cessful attempt  to  carry  out  the  threat  by 
tbe  defendant  was,  I  think,  competent  Peo- 
ple V.  O'SuUlvan,  104  N.  Y.  481,  10  N.  E.  880, 
68  Am.  Rep.  530.  But  it  Is  not  necessary  to 
Justify  tbe  conduct  of  tbe  district  attornej 
In  attempting  to  prove  the  prior  fire,  since 
the  trial  court  struck  out  from  the  record  an 
of  the  evidence  in  regard  to  that  fire,  and 
expressly  directed  the  Jury,  In  the  clearest 
terms,  to  disregard  it;  having  announced  to 
the  prosecuting  officer  that,  inasmuch  as  be 
had  failed  to  connect  the  two  fires  with  each 
other,  the  evidence  In  regard  to  the  first  fire 
should  be  excluded.  This  ruling,  we  think, 
was  most  favorable  to  the  defendant  and 
cured  any  possible  error  that  might  hare 
been  committed  on  the  part  of  the  district 
attorney  In  referring  to  tbe  first  fire,  and 
on  tbe  part  of  the  court  In  receiving  evi- 
dence In  regard  to  It 

The  Ieam«d  counsel  for  the  defendant 
complains  of  various  remarks  made  by  the 
district  attorney  In  the  course  of  tbe  trial, 
and  in  presenting  the  case  to  tbe  jury.  The 
record  does  not  present  any  exception  with 
reference  to  such  question,  and,  upon  an  ex- 
amination of  the  proceedings  at  the  trial. 
there  does  not  seem  to  be  auy  just  ground 
for  complaint  In  that  regard.  The  prosecut- 
ing officer  in  a  criminal  case  must  be  per- 
mitted to  conduct  the  trial  without  unrea- 
sonable restrictions  upon  the  right  to  state 
the  case  to  the  Jury  to  offer  such  evidence 
as  be  deems  pertinent  to  the  issue,  and  take 
tbe  rallng  of  the  court  thereon;  and  In  snm- 
mlng  up  the  evidence  the  same  right  of 
advocacy  and  tbe  same  freedom  of  speech 
must  be  conceded  to  him  as  is  conceded  to 
respectable  counsel  upon  trials  In  civil  case?. 
This,  of  course,  does  not  permit  tite  p^os^ 
cuting  officer  to  refer  to  facts  that  are  for- 
eign to  the  Issue,  or  to  offer  evidence  which 
he  knows  to  be  incompetent  or  to  base  ar- 
guments to  tbe  Jury  upon  facts  or  tircnm- 
stances  outside  of  the  record.  We  do  not 
think  that  any  rule  of  propriety  was  violated 
by  the  prosecuting  officer  in  this  case,  and  as 
we  think  that  the  evidence  was  sufficient  to 
warrant  the  verdict,  and  that  no  error  of  law 
is  presented  by  the  record,  the  judgment  ot 
conviction  must  be  affii-med. 
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CULLEN,  C.  J.,  and  GRAY,  BARTLETT, 
and  HAIGHT,  JJ.,  concur.  VANN,  J.,  con- 
curs In  result    WERNER,  J.,  absent 

Judgment  of  Conviction  affli'med. 


080  N.  Y   " 

SAUER  ▼.  CITY  OF  NEW  YORK. 
(Court  of  Appeals  of  New  York.    Dec.  6,  1904.) 

UCNICIPAI,  CORPOBATIORS  —  CONSTBUCTION   OV 
VIADUCT— UABILITT  TO  ABUTTINO  OWNER. 

1.  Under  Laws  1887,  p.  787,  c  676,  allowing 
the  city  of  New  York  to  construct  an  elevated 
viaduct  alone  155tb  street,  the  fee  of  which 
street  is  in  the  city,  a  proper  use  of  the  street 
is  made,  and  the  structure  is  not,  therefore,  a 
nuisance,  and  the  damages  to  an  o?vner  of  abut- 
ting property  by  its  construction  are  damnum 
absque  injuria. 

Vann  and  Bartlett,  JJ.,  dissenting. 

Appeal  from  Supreme  Coart  Appellate  Di- 
vision, First  Department 

Action  by  George  W.  Saner  against  tbe 
city  of  New  York.  From  a  judgment  of  tbe 
Appellate  Division  (85  N.  Y.  Supp.  636)  af- 
flrming  a  judgment  In  favor  of  defendant 
plaintiff  appeals.    Affirmed. 

Abram  I.  Elkus  and  Carlisle  J.  Oleason, 
for  appellant  John  J.  Delany,  Corp.  (Coun- 
sel (Theodore  Connoly,  of  counsel),  for  re- 
spondent 

HAIGHT,  J.  TWs  action  was  brought  to 
enjoin  the  defendant  from  using  a  viaduct 
constructed  in  1893  along  155th  street  with 
approaches  from  8th  avenue,  In  the  city  of 
New  York,  to  compel  the  removal  of  the 
same,  and  to  recover  damages.  The  plain- 
tiff Is  the  owner  of  premises  situated  on 
the  southwesterly  comer  of  8th  avenue  and 
155th  street,  on  which  he  maintained  a 
frame  building  known  as  the  "Atlantic  Ca- 
sino," as  a  public  resort  for  recreation  and 
amusement,  until  the  same  was  destroyed  by 
fire  in  1897.  The  city  of  New  York  Is  the 
owner  In  fee  of  155th  street  and  8th  avenue, 
and  holds  the  same  in  trust  for  the  public 
as  highways.  155th  street  had  been  regu- 
lated and  graded  from  8th  avenue  westerly 
to  Bradhurst  avenue,  which  runs  along  the 
foot  of  a  bluff  about  70  feet  high.  The 
street  as  laid  out  on  the  records,  ascends 
the  bluff,  and  continues  on  westerly  to  the 
North  river,  but  It  had  never  been  opened 
and  graded  from  Bradhurst  avenue  up  the 
bluff  to  St  Nicholas  Place.  \J>rldge  known 
as  "HcC!omb's  Dam  Bridge"  had  been  con- 
structed over  the  Harlem  river  at  the  east- 
erly end  of  155th  street,  and  from  that 
bridge  to  Bradhurst  avenue  was  substan- 
tially a  level  plain. 

The  L^slature,  by  chapter  578,  p.  787, 
of  the  laws  of  1887,  authorized  the  commis- 
sioner of  public  works  of  the  city  of  New 
York,  with  the  approval  of  the  board  of 
estimate  and  apportionment,  to  improve 
l5oth  street  by  erecting  an  elevated  iron 
roadway,  viaduct  or  bridge  from  the  top  of 


tlie  bluff  at  St  Nicholas  Place  over  156th 
street  to  McComb's  Dam  bridge,  with  the 
necessary  abutments  and  arches  oter  Inter- 
secting avenues,  and  approaches  thereto  for 
the  passage  of  animals,  persons,  vehicles,  and 
traffic.  Subsequently  the  viaduct  or  bridge' 
complained  of  was  constructed  according  to 
the  provisions  of  this  act.  In  front  of  the 
plalntifTs  premises  It  is  50  feet  above  the 
surface  of  155th  street  as  Originally  graded. 
The  surface  of  the  street  as  it  existed  prior 
to  the  construction  of  the  viaduct  has  not 
been  changed,  but  remains  unobstructed  for 
public  travel,  except  as  Interfered  with  by 
uie  necessary  abutments  upon  which  the  via- 
duct rests  and  the  stairway  leading  thereto. 
The  plaintiff  has  undoubtedly  suffered  con- 
sequential damages  by  reason  of  the  con- 
struction and  maintenance  of  the  viadnct.'for 
which  the  Legislature  might  properly  pro- 
vide. His  Ingress  and  egress,  together  with 
tbe  free  and  nnlnterrupted  circulation  of  air 
and  light,  have  been  impaired,  and  the  value 
of  his  property  has  been  decreased  by  reason 
of  dust,  dirt  and  noise  occasioned  by  the 
structure.  It  may  be  that  he  has  a  remedy 
under  existing  statutes,  but  that  question 
we  are  not  now  called  upon  to  determine. 
The  question  now  before  us  Is  whether  he  is 
entitled,  as  a  matter  of  right,  to  the  injunc- 
tion prayed  for  and  for  the  damages  suffered. 
It  has  been  found  as  a  fact  upon  the  stipula- 
tion of  tbe  parties  that  long  "prior  to  the- 
year  1886  (the  time  when  the  plaintiff  be- 
came the  owner  of  the  lands  in  question)  the 
title  in  fee  simple  to  the  lands  Included  with- 
in tbe  Hues  of  8th  avenue  and  155th  street 
bad  been  duly  acquired  according  to  the  stat- 
utes in  such  case  made  and  provided,  and  Its 
ancient  grants  and  charters,  by  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New 
York,  and  these  streets  were  duly  designated 
as  public  streets  and  highways  according  to 
law,  and  were  used  and  maintained  as  such 
streets  and  highways  in  the  city  and  county 
of  New  York."  The  fee  of  the  street  having 
been  acquired  according  to  the  provisions  of 
tbe  statute,  we  must  assume  that  full  com- 
pensation was  made  to  the  owners  of  the 
lands  through  which  the  streets  and  avenues 
were  laid  out  and  that  thereafter  the  own- 
ers of  lands  abutting  thereon  hold  their  ti- 
tles subject  to  all  of  the  legitimate  and 
proper  uses  to  which  the  streets  and  public 
highways  may  be  devoted.  As  such  owners 
they  are  subject  to  the  right  of  the  public  to 
grade  and  Improve  the  streets,  ond  they  are 
presumed  to  have  been  compensated  for  any 
future  Improvement  or  change  in  the  surface 
or  grade  rendered  necessary  for  the  conven- 
ience of  public  travel,  especially  in  cities 
where  the  growth  of  population  increases  the 
use  of  the  highways.  The  rule  may  be  differ- 
ent as  to  peculiar  and  extraordinary  changes 
made  for  some  ulterior  purposes  other  than 
the  improvement  of  the  street;  as,  for  in- 
stance, where  the  natural  surface  has  been 
changed  by  artiflci.tl  means,  such  as  the  con- 
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Btraeti<m  of  a  railroad  embenkmeat  or  a 
bridge  orer  a  railroad  making  elevated  ap- 
proacbee  neceaaary.  But  as  to  changes  from 
tbe  natural  contour  of  the  surface,  rendered 
necessary  In  order  to  adapt  tbe  street  to  tbe 
free  and  easy  passage  of  tbe  public,  tfaey  may 
be  lawfully  made  without  additional  compen- 
sation to  abutting  owners,  and  for  tbat  paj> 
pose  bridges  may  be  constructed  over  streams 
and  viaducts  over  ravines,  with  approaches 
thereto  from  intweectlng  streets. 

The  leading  case  upon  this  question  Is  that 
of  RadcUff's  Executors  v.  Mayw,  etc.,  of 
Brooklyn,  4  N.  Y.  195,  58  Am.  Dec.  357.  In 
that  case  tbe  city  of  Brooklyn,  in  grading  a 
street,  caused  an  embankmeat  to  be  dug 
away,  whereby  the  premises  of  the  plalnttfTs 
were  undermined  and  caved  In,  causing  them 
heavy  damage.  I|t  was  held  that,  in  the  ab- 
sence of  proof  showing  a  failure  to  exercise 
proper  care  and  skill  In  the  execution  of  the 
work,  DO  action  for  damages  could  be  main- 
tained by  the  adjacent  owner.  Bronson,  0. 
J.,  In  delivering  the  opinion  of  the  court, 
said:  "In  some  instances  the  landowner  will 
sufter  a  heavy  loss,  and  this  case  may  per- 
haps be  one  of  the  number;  but  it  is  damnum 
absque  injuria,  and  the  owner  must  bear  It. 
He  often  gets  the  benefit  for  nothing,  when 
the  value  of  his  land  Is  Increased  by  opening 
or  Improving  a  street  or  highway;  and  he 
must  bear  the  burden  In  the  less  common 
case  of  a  depreciation  in  value  in  conse- 
quence of  the  work."  This  case  has  been 
repeatedly  followed  In  this  state  in  numer- 
ous cases  which  have  been  collated  and  cited 
by  Martin,  J.,  In  the  case  of  Fries  v.  N.  X.  & 
H.  B.  B.  Co.,  169  N.  T.  270,  283,  62  N.  E.  358. 
In  the  case  of  Transportation  Co.  v.  Chicago, 
99  U.  Si  635,  26  L.  Ed.  336,  the  city  was  en- 
gaged in  constructing  a  tunnel  under  the 
Chicago  river  for  street  purposes.  In  do- 
ing tbe  work  the  plaintiff's  access  to  its 
wharf,  In  the  navigation  of  tbe  river,  as  well 
as  its  access  to  Its  warehouse  from  the  street, 
was  temporarily  impeded,  and  tbe  plaintiff 
suffered  damages  thereby.  The  improve- 
ment was  made  under  the  authority  con- 
ferred by  the  Legislature.  It  was  held-  that 
the  municipality  was  not  liable.  Mr.  Justice 
Strong,  in  delivering  the  opinion  of  the  court, 
said:  "It  is  undeniable  that  in  making  the 
improvement  of  which  the  plaintiffs  com- 
plain the  city  was  the  agent  of  the  state,  and 
performing  a  public  duty  imposed  upon  it 
by  tbe  Legislature;  and  tliat  persons  ap- 
pointed or  authorized  by  law  to  make  or  im- 
prove a  highway  are  not  answerable  for  con- 
sequential damages.  If  they  act  within  their 
jurisdiction,  and  with  care  and  skill,  is  a 
doctrine  almost  universally  accepted  alike  In 
England  and  in  this  country.  *  •  *  The 
state  holds  Its  highways  in  trust  for  tbe  pub- 
lic. Improvements  made  by  its  direction  or 
by  its  authority  are  its  acts,  and  the  ulti- 
mate responsibility,  of  course,  should  rest 
upon  it.  But  it  is  the  prerogative  of  the 
state  to  be  exempt  from  coercion  by  suit. 


except  by  its  own  conaeat  This  prerogatiT» 
would  amount  to  notbing  U  it  does  not  pro- 
tect the  agents  for  Improving  highways 
which  the  state  is  compelled  to  employ. 
The  reme(ty,  therefore,  for  a  consequential 
injury  resulting  from  the  state's  actton 
through  Its  agents.  If  there  be  any,  most  be 
that,  and  that  only,  which  the  Legislature 
shall  give.  It  does  not  exist  at  common 
law.  The  decisions  to  which  we  have  re- 
ferred were  made  In  view  of  Magna  Charta, 
and  the  restriction  to  be  in  the  constitution 
of  every  state,  tbat  private  property  shall  not 
be  taken  for  public  use  without  jast  com- 
pensation being  made.  But  acts  done  In  the 
proper  exercise  of  governmental  powers,  and 
not  directly  encroaching  upon  private  prop- 
erty, though  their  consequences  may  impair 
Its  use,  are  universally  held  not  to  be  a  tak- 
ing within  the  meaning  of  the  constitutional 
provision.  They  do  not  entitle  the  owner  of 
such  .property  to  compensation  from  tbe 
state  or  Its  agents,  or  give  him  any  right  of 
action.  This  Is  supported  by  an  immense 
weight  of  authority."  See  Smith  y.  Corpo- 
ration of  Washington,  20  How.  135, 15  L.  Ed. 
858;  Chicago  v.  Taylor,  125  U.  8.  161,  8  Sup. 
Ct.  820,  31  L.  Ed.  638;  Governor  &  Co.  of 
The  Cast  Plate  Mfgrs.  v.  Meredith,  4  Dumf. 
&  East,  794;  Sutton  v.  Clarke,  6  Taunt  28; 
Boulton  V.  Crowther,  2  Bam.  &  Cres.  703; 
Green  v.  Borough  of  Beading,  9  Watts,  382, 
36  Am.  Dec.  127;  O'Connor  t.  Plttsburgb. 
18  Pa.  187;  Callender  v.  Marsh,  1  Pick.  418; 
City  of  Chicago  v.  Bumsey,  87  111.  348,  363. 
and  authorities  there  cited.  See,  also.  Coo- 
ley  on  Const.  Lim.,  p.  542  and  notes. 

In  tbe  case  under  consideration,  as  we 
have  seen,  155th  street  continued  west  to 
Bradhurat  avenue.  There  It  met  a  steep 
bluff  70  feet  high,  on  the  top  of  which  was 
St  Nicholas  Place.  Tbe  title  of  the  street 
up  the  bluff  had  been  acquired  and  recorded, 
but  it  had  never  been  opened  and  worked  ai 
a  street  The  bluff  was  the  natural  contour 
of  the  surface,  and  for  the  purpose  of  facil- 
itating the  easy  and  safe  travel  of  the  public 
from  St  Nicholas  Place  to  other  portions  of 
the  city  the  Legislature  authorized  the  con- 
struction of  the  viaduct  in  question.  It  is 
devoted  to  ordinary  traffic  by  teams,  vehi- 
cles, and  pedestrians.  It  is  prohibited  tor 
railroad  purposes.  It  Is  one  of  the  uses  to 
which  public  highways  were  primarily  open- 
ed and  devoted.  It  was  constructed  under 
legislative  authority  In  the  exercise  of  gov- 
ernmental powers  for  a  public  purpose.  It 
is  not,  therefore,  a  nuisance,  end  the  plain- 
tiff Is  not  entitled  to  have  Its  maintenance 
enjobied,  or  to  recover  In  this  action  the  con- 
sequential  damages  sustained. 

The  judgment  should  he  afBrmed,  with 
costs. 

YANN,  J,  (dissenting).  I  dissent  upon  tbe 
ground  tbat  the  construction  by  a  municipal 
corporation  of  a  new  and  independent  street 
in  the  form  of  a  bridge  50  feet  high  and  63 
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feet  wide,  extending  lengthwise  tbrongh 
Mode  after  block  over  an  existing  atteet, 
which,  graded  and  paved  for  years,  is  1^ 
undisturbed  except  by  the  huge  columns  snp- 
^rtlng  the  elevated  stmctnre,  is  neither  the 
Improvement  of  the  street  afl  a  street,  nor  a 
proper  street  nse  saocttoned  bj  iHrecedent, 
or  oomlng  within  the  reaMoable  c(nitMnpI»- 
tlon  of  the  pardea  when  the  fee  of  the  sur- 
face street  waa  acqnited  from  the  abnttlng 
owner,  who  has  no  acceaa  to  the  aerial  street 
from  his  own  premises;  and  when  this  la 
done  withont  compensation  it  Is  a  taking  of 
private  propert?  fbr  pubUc  use  In  direct  vio- 
lation of  the  OonstitTitloo. 

BABTE.BIT,  X  (dlsaentlng).  I  agree  with 
Judge  VAKN'S  mcmorandmn  of  dissent. 
Under  the  Judgment  about  to  be  made  the 
dty  coold  bridge  &th  avenue  from  110th 
street  to  Washington  Square  at  a  level  above 
the  heights  of  the  adjoining  atmctnres,  there- 
by impairing  the  light,  air,  and  access  of 
evcf7  residence  and  business  building,  and 
under  the  plea  of  a  street  nse  escape  all  Ua- 
blUty  for  damages.  If  this  can  be  done,  it 
strnply  amounts  to  confiscation.  The  iHre- 
vailing  opinion  cites  RaddllfTs  Bxecutors  V. 
Mayor,  etc.,  of  Brooklyn,  4  N.  T.  196,  68 
Am.  Dec.  867,  and  the  line  of  cases  following 
it,  which  hold  that  the  legitimate  change  of 
the  grade  of  a  street  to  the  damage  of  abut- 
ting lot  owners  is  damnum  absque  injuria. 
In  the  case  at  bar  there  is  no  change  of 
grade.  It  is  stipulated  In  the  case  as  fol- 
lows: "The  grade  and  surfaces  of  165th 
street  and  8th  avenue,  in  front  of  the  plain- 
tifTs  premises,  as  they  existed  on  June  IB, 
1887,  have  not  been  changed  by  the  erection 
of  the  viaduct,  and  the  said  surfaces  of  said 
streets  remain  as  before,  open  to  the  public, 
except  for  the  obstruction  by  the  columns  of 
the  viaduct  as  before  stated."  It  is  thus  ap- 
parent that  the  change  of  grade  cases  have 
no  application.  It  is  to  be  said  of  these 
cases  that  they  involve  a  principle  that  has 
been  condemned  in  many  Jurisdictions,  and 
the  hardship  of  which  has  been  cured  in 
some  of  the  states  by  constitutional  amend- 
ment providing  for  the  payment  of  such  dam- 
ages. It  is  a  doctrine  which  ought  not  to  be 
extended.  In  Belnlng  v.  N.  T.,  L.  &  W.  By, 
Co.,  128  N.  Y.  167,  104,  28  N.  E.  640,  842,  14 
Ii.  B.  A.  133,  Judge  Andrews,  in  applying 
the  law  of  the  devated  railroad  cases,  as  laid 
down  in  the  Story  Case,  90  N.  T.  122,  43  Am. 
Rep.  146,  said:  "It  is  no  longer  open  to  de- 
twte  in  this  state  that  owners  of  lots  abut- 
ting on  a  street,  the  fee  of  which  is  in  the 
municipality  for  street  use,  although  they 
have  no  title  to  the  soil,  are  nevertheless 
entitied  to  the  benefit  of  the  street  in  front 
of  their  premises  for  access  and  other  pur- 
poses, of  which  tbty  cannot  be  deprived  ex- 
cept upon  compensation."  I  am  of  opinion 
tliat  the  structure  in  the  case  before  us  is  a 
bridge  built  along  and  above  a  street,  and 
cannot  be  regarded  as  a  "street  usA."     U 


•acta  an  erection  can  be  permitted  to  exist, 
tt  falls  within  the  doctrine  of  the  elevated 
railroad  cases,  and,  notwithstanding  tiie  tttie 
of  the  streets  is  in  the  dty,  the  abutting  own- 
er is  enUU«d  to  compensation  for  such  dam- 
ages as  he  has  suffered. 

OULLBN,  a  J.,  and  OBAT  and  O'BBIBN, 
JJ.,  concur  with  HAIOHT,  3.  VANN  and 
BARTLE2TT,  JJ.,  read  dissenting  opiaiona. 
WBBNBIB,  J.,  absent 

Judgment  afBrmed. 


an  N.  T.  4n> 

8TEMMLER  et  aL  v.  MATOB,  VrtO.,  Of 

CITX  OF  NEW  TOBK. 

(Oonrt  of  Appeals  of  New  Tork.    Nov.  20, 

1904.) 

mnriCIPAI.     OOBPOBATIORS  —  CUilU     AOAIItBT 
Crrt^AIXOWANCB— BVIOKRCX  ON   BBCORD 

TxiAi/— coNsmnrnoNAi.  i,aw. 

1.  Laws  1894,  p.  1141,  c.  648,  provided  that 
tb«  board  of  estimate  and  apportionment  of  tb« 
city  of  New  Tork  should  ascertain  the  amount 
of  unpaid  salary  due  to  a  Justice  of  the  Dis- 
trict Court  of  such  city  White  the  office  Was 
nnlawfttUy  occupied  by  one  who  daimed  aa  ele<^ 
tien  to  such  office,  and  provided  that  the  comp- 
troller, on  the  certiflcate  of  audi  board,  should 

Say  toe  amount  of  the  salary  so  found  to  be 
ue.  with  interest.  Held,  that  the  act  of  the 
board  in  InsertlnK  a  provision  allowing  the 
claim  at  a  sum  not  exceeding  $35,000  is  not  a 
sufficient  compliance  with  the  statute  to  au- 
thorise an  action  to  recover  such  sum,  with  In- 
terest without  evidence  that  a  certificate  was 
issued  by  the  board,  after  due  investigation,  fix- 
ing the  amount  of  such  salary,  and  certifying 
that  the  same  bad  not  been  paid. 

2.  Where,  In  an  action  by  a  Justios  of  a  Dis- 
trict Court  to  recover  from  the  dty  of  New 
Tork  a  salary  withheld  from  him  by  one  claim- 
ing to  be  such  justice,  an  admission  was  made 
that  while  the  office  was  held  by  the  usurper  be 
performed  the  duties  of  such  office  and  received 
the  salary  thereof,  such  admisBion  remains  bind- 
ing on  toe  parties  during  the  entire  litigation, 
and  is  evidence  of  the  fact  that  the  salary  wna 
paid  to  him,  and  on  appeal  to  the  Court  of  Ap- 
peals from  a  judgment  rendered  in  a  second 
trial  may  be  read  from  the  record  of  the  flrat 
trial  in  support  of  such  judgment,  though  it  is 
not  in  the  record  of  the  second  trial. 

S.  Laws  1804,  p.  Il41,  c.  543,  maklne  the  city 
of  New  Tork  liable  for  the  unpaid  salary  of  a 
de  Jure  officer  where  it  has  paid  the  salary  to  a 
de  facto  officer  who  has  performed  the  duties 
of  such  office,  is  within  the  prohibition  of  Const. 
184t>,  art.  3.  t  24,  as  amended  in  1874  (Law* 
1874,  p.  926),  prohibiting  the  Legislature  fron 
gtanting  extra  compensation  to  public  officers.' 

O'Brien,  J.,  dissenting.  ' 

Appeal  from  Supreme  Court,  Appellate  Df- 
Tlslon,  First  Department 

Action  by  Theodore  Stemmler  and  others 
against  the  mayor,  aldermen,  and  common- 
alty  of  the  city  of  New  Tork.  From  a  Judg- 
ment of  the  Appellate  Division  (84  N.  T. 
Supp.  1147)  afflrmlng  a  Judgment  in  favor 
of  defendant  entered  on  dlsmi'ssal  of  the 
complaint  plaintiffs  appeal.    Affirmed. 

Upon  the  defendant's  motion  the  compfailnt 
was  dismissed  by  the  court  at  the  conclusion 
of  the  plaintiffs'  evidence.  The  grounds  of 
the    motion    were    twofold:    (1)  That    the 
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plaintiffs  had  failed  to  eetabUsh  a  cause  of 
»ction  against  the  defendant;  and  (2)  that 
chapter  543,  p.  1141,  of  the  Laws  of  1894, 
upon  irhlch  the  action  was  based,  was  uncon- 
Btitntional.  In  18C9— nearly  35  years  ago— 
John  A.  Stemmler  was  elected  justice  of  the 
District  Court  for  the  Seventh  Judicial  Dis- 
trict in  the  city  of  New  York  tor  the  term  of 
six  years  commencing  January  1,  1870.  A 
controversy  arose  between  Stemmler  and  one 
McGulre  as  to  who  was  legally  entitled  to 
the  office.  A  litigation  to  determine  that 
question  ensued,  and  on  October  15,  1873,  it 
was  decided  in  favor  of  Stemmler.  From 
January  1st  to  October  15th  the  duties  of 
the  office  were  performed  by  McGulre,  and  it 
is  obvious  from  the  plaintUTs  admissions 
made  on  the  first  trial  and  from  the  papers 
contained  in  the  record  that  the  salary  was 
paid  by  the  city  to  him.  From  that  time  to 
the  expiration  of  his  term  the  office  was  held 
by  Stemmler  and  he  received  the  salary.  He 
died  on  the  28th  of  March,  1876,  leaving,  him 
surviving,  his  widow,  Babetta  Stemmler,  and 
the  former  plaintiffs  in  this  action,  his  only 
heirs  at  law  and  next  of  kin.  Babetta  died 
on  the  28th  of  July,  1882,  and  Franklin  A. 
Stemmler,  who  was  one  of  the  original  plain- 
tiffs, died  on  the  24th  of  December,  1899, 
leaving  a  last  will  and  testament,  by  which 
he  appointed  Bertha  L.  Stemmler,  one  of  the 
present  plaintiffs,  as  his  executrix.  Nearly 
20  years  after  John  A.  Stemmler's  death  and 
2  years  after  the  death  of  his  widow  the  Leg- 
islature enacted  chapter  543,  p.  1141,  of  the 
Laws  of  1894,  upon  which  this  action  is 
based.  The  plaintiffs  and  none  of  their  pred- 
ecessors had  any  right  of  action  against  the 
defendant  Independently  of  the  statute  of 
1894.  Indeed,  no  such  right  of  action  is 
claimed,  as  the  complaint  is  based  exclu- 
sively upon  the  statute. 

This  action  has  been  twice  tried.  Upon 
the  first  trial  the  court  directed  a  verdict 
against  the  defendant  for  $35,000  principal 
and  $50,994.86  interest,  making  a  total  of 
185,994.86.  An  appeal  from  the  judgment 
entered  upon  that  verdict  was  taken  to  the 
Appellate  Division  (54  N.  Y.  Supp.  288)  where 
it  was  reversed,  and  a  new  trial  granted; 
that  court  holding  that  the  plaintiffs  bad  not 
complied  with  the  requirements  of  section  1 
of  the  statute  of  1894,  and  hence  were  not 
entitled  to  recover.  The  statute  refen-ed  to 
provides: 

"Upon  proof  that  Jotui  A.  Stemmler  was 
duly  elected  justice  of  the  District  Court  in 
the  city  of  New  York,  for  the  term  of  six 
years,  commencing  on  the  first  day  of  Janu- 
ary, eighteen  hundred  and  seventy,  and  that 
the  salary  of  the  said  office  was  wrongfully 
withheld  from  and  has  not  been  paid  to  him 
for  the  portion  of  the  said  term  prior  to  the 
fifteenth  day  of  October,  eighteen  hundred 
and  seventy-three,  or  any  part  of  that  time, 
pending  his  contest  for  said  office,  and  while 
It  was  wrongfiiliy  occupied  by  one  Joseph 
McQuire,  who  has  since  been  finally  adjudged 


by  the  courts  to  have  usurped  said  office, 
which  proof  shall  be  satlBfactorily  established 
by  a  certified  copy  of  the  Judgment  of  the 
Supreme  Court  of  this  state  declaring  that 
said  Jotm  A.  Stemmler  was  duly  elected  to 
said  office  as  aforesaid,  and  that  said  Joseph 
McGulre  usurped  and  unlawfully  held  said 
office  during  said  period  prior  to  October  fif- 
teenth, eighteen  hundred  and  seventy -three, 
and  by  a  certificate  from  the  comptroller  of 
the  city  of  New  York,  that  no  part  of  said 
salary  for  said  period  has  been  paid  to  said 
John  A.  Stemmler  or  his  representatives, 
the  board  of  estimate  and  apportionment  of 
the  city  of  New  York  is  hereby  antijorieeil 
and  directed  to  meet  and  ascertain  the 
amount  of  said  unpaid  salary  belonging  to 
said  John  A.  Stemmler  as  such  justice  at  the 
rates  fixed  by  law  and  paid  to  the  Jnsticea 
of  the  other  district  courts  in  the  city  for  the 
same  period,  and  upon  the  certificate  of  the 
said  board  of  estimate  and  apportionment, 
or  a  majority  of  the  members  thereof,  that 
no  part  of  the  said  salary  has  been  paid  to 
either  John  A.  Stemmler  or  his  representa- 
tives from  January  first,  eighteen  hundred 
and  seventy,  to  October  fifteenth,  eighteen 
hundred  and  seventy-three,  and  the  amount 
of  said  salary  for  said  period,  the  said  comp- 
troller upon  such  certificate  and  proofs  afore- 
said being  filed  in  his  oBice,  shall  pay  the 
amount  of  the  said  unpaid  salary,  with  law- 
ful interest  thereon  from  the  day  last  afore- 
said to  the  heirs  of  the  said  John  A.  Stemm- 
ler or  their  representatives. 

"Sec.  2.  The  comptroller  is  authorized  to 
make  such  payment  out  of  any  unexpended 
appropriations  in  the  city  treasury,  and,  If 
necessary,  to  cause  the  same  to  I>e  inserted 
in  tax  levy  for  the  following  year. 

"Sec.  8.  This  act  shall  take  effect  immedi- 
ately." 

The  learned  Appellate  Division,  after  call- 
ing attention  to  the  remarkable  character  of 
the  act  of  1894,  whereby  the  Legislature, 
nearly  25  years  after  the  commencement  of 
the  term  of  the  office  mentioned  therein,  and 
nearly  20  years  after  it  ended,  sought  to 
impose  upon  the  city  of  New  York  a  liability 
for  Stemmler's  salary  for  a  period  during 
which  he  performed  no  service,  and  after  the 
city  had  paid  such  salary  to  the  person  to 
whom  the  certificate  of  election  had  been 
awarded,  who  actually  performed  the  service, 
and  when  it  had  no '  part  in  determining  who 
was  elected,  held  that,  before  the  city  of 
New  York  could  be  rendered  liable  In  an  ac- 
tion at  law  to  recover  the  amount  directed  to 
be  paid  by  the  act,  the  plaintiffs  must  allege 
and  prove  that  every  requirement  of  the  stat- 
ute had  been  strictly  complied  with. 

Delos  McCurdy,  for  appellants.  John  J. 
Delany,  Corp.  Counsel  (Theodore  Connoly. 
and  Terence  Farley,  of  counsel),  for  respond- 
ent 

MARTIN,  J.  (after  stating  the  facts).  Sec- 
tion 1  of    the  statute  under  consideration, 
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after  declaring  that  certain  facts  shoald  be 
established,  and  that  they  might  be  estab- 
lished by  a  certified  copy  of  the  Judgment  of 
the  Supreme  Court  declaring  Stemmler  duly 
elected,  provided:  (1)  That  there  should  be 
furnished  to  the  board  of  estimate  and  ap- 
portionment a  certificate  from  the  comptrol- 
ler that  no  part  of  said  salary  for  said  pe- 
riod had  been  paid  to  Stemmler  or  bis  rep- 
resentatives; (2)  that  the  board  should  meet 
and  ascertain  the  amount  of  said  unpaid 
salary  belonging  to  Stemmler  at  the  rates 
fixed  by  law;  (3)  that  the  board,  or  a  ma- 
jority of  its  members,  should  make  a  cer- 
tificate that  no  par^  of  such  salary  had  been 
paid  to  Stemmler  or  his  representatives,  and 
the  amount  of  said  salary  for  said  period; 
and  (4)  that  the  comptroller,  upon  such  cer- 
tificate and  proofs  being  filed  in  his  ofB.ce, 
should  pay  the  amount  of  such  unpaid  sal- 
ary, with  Interest,  to  Stemmler  or  his  repre- 
sentatives. Thus  the  several  acts  above 
enumerated  were  to  be  performed  before  the 
comptroller  could  be  required  to  pay.  The 
comptroller's  certificate  of  nonpayment  must 
be  presented.  The  board  must  ascertain  the 
amount  of  the  claim.  It  must  also  make  a 
certificate  stating  that  no  part  has  been  paid 
and  the  amount  thereof.  It  was  only  upon 
the  making  and  filing  In  the  office  of  the 
comptroller  of  such  proofs  and  certificates 
that  a  recovery  could  be  had.  There  was  no 
pretense  that  a  certificate  by  the  board  in 
pursuance  of  such  statute  was  executed  and 
filed  with  the  comptroller,  but  It  is  contend- 
ed that  the  Insertion  in  the  tax  levy  for  1895 
of  the  following  provision:  "Claim  of  heirs 
of  John  A.  Stemmler  or  their  representatives 
for  salary  of  John  A.  Stemmler  as  Justice  of 
the  Seventh  Judicial  District  Court  from 
January  1,  1870,  to  October  16,  1873,  audited 
and  allowed.  In  pursuance  of  chapter  548, 
Laws  of  1894,  at  a  sum  not  exceeding  $35,- 
000,"  was  sufficient,  and  all  that  was  re- 
quired. With  this  contention  we  cannot 
agree.  In  this  connection  It  Is  to  be  observ- 
ed that  section  2  of  that  act  authorized  the 
payment  of  the  claim  mentioned  In  section  1 
out  of  unexpended  appropriations,  or,  If 
necessary,  the  amount  was  to  be  Inserted  In 
the  tax  levy  for  the  following  year.  It  is 
quite  obvious,  we  think,  that  the  Insertion 
in  the  tax  levy  for  1895  was  in  pursuance 
of  the  provisions  of  section  2.  Indeed,  there 
seems  to  have  been  no  attempt  to  comply 
with  the  provisions  of  section  1,  and  the  caso 
Is  entirely  barren  of  any  certificate  of  such 
action  by  the  board  as  was  required  by  that 
section.  Thus  the  precise  qdestion  presented 
is  whether  the  plalntlfFs  can  recover  against 
the  City  under  the  provisions  of  chapter  543, 
p.  1141,  of  the  Laws  of  1894,  without  any 
compliance  whatever  with  the  requirements 
of  section  1.  This  action,  as  has  already 
been  seen,  was  purely  statutory,  and  the 
plaintiffs  could  not  recover  without  showing 
strict  compliance  with  its  requirements  on 
their  part    That  they  have  failed  to  do,  and 


the  trial  court  granted  the  defendant's  mo- 
tion for  a  nonsuit  upon  the  ground  that  the 
plaintiffs  did  not  prove  facts  sufficient  to 
constitute  a  cause  of  action.  It  was  held  by 
the  learned  Appellate  Division,  following  its 
former  decision  In  this  case  (34  App.  Div. 
408,  64  N.  Y.  Supp.  288),  that  the  mere  Inser- 
tion in  the  tax  levy  by  the  board  of  estimate 
and  apportionment  of  a  provision  auditing 
and  allowing  the  claim  at  a  sum  not  exceed- 
ing $35,000,  did  not,  in  the  absence  of  proof 
that  a  proper  certificate  was  Issued  by  such 
board  to  the  effect  that  such  salary  had  not 
been  paid  and  giving  the  amount  thereof  for 
the  period  mentioned,  constitute  a  sufficient 
compliance  with  the  provisions  of  section  1 
to  entitle  the  plaintiffs  to  recover.  We  are 
of  the  opinion  that  the  decision  of  the  court 
below  in  that  respect^ was  correct,  and 
should  be  sustained.  In  other  words,  the 
plaintiffs  failed  to  establish  facts  sufficient 
to  constitute  a  cause  of  action,  and  were, 
therefore,  properly  nonsuited  upon  that 
ground.  While  It  is  true  that  the  board  stat- 
ed in  regard  to  that  item  that  it  audited  and 
allowed  the  claim  at  a  sum  not  exceeding 
$35,000,  it  can  hardly  be  said  that  such  ac- 
tion by  the  board  was  an  auditing  of  the 
claim  In  the  sense  of  reaching  a  definite  de- 
termination of  its  amount  The  language 
"not  exceeding  $35,000"  was  indefinite  and 
uncertain.  To  audit  is  to  hear  and  examine 
an  account,  and  Includes  Its  adjustment, 
allowance,  or  disallowance  at  some  definite 
sum.  People  ex  rel.  Myers  v.  Barnes,  114 
N.  Y.  317,  827,  20  N.  B.  609,  21  N.  B.  739; 
People  ex  rel.  Brown  v.  Board  of  Apportion- 
ment 62  N.  Y.  224,  227;  People  ex  rel.  Mc- 
Cabe  V.  Matthles,  179  N.  Y.  242,  247,  72  N.  B. 
103. 

Upon  a  full  consideration  of  this  question 
and  of  the  opinion  of  the  learned  Appellate 
Division  upon  the  former  appeal,  we  have 
reached  the  conclusion,  not  only  that  the  de- 
termination of  the  court  below  was  correct 
and  should  be  affirmed,  but  also  that  this 
branch  of  the  case  was  there  so  fully  ex- 
amined that  no  further  discussion  need  be 
had,  except  to  announce  that  we  concur  in 
that  opinion  and  In  the  conclusion  reached 
by  the  Appellate  Division  in  this  case. 

The  defendant  also  claims  that  the  judg- 
ment appealed  from  should  be  upheld  upon 
the  ground  that  the  statute  of  1894  is  in 
conflict  with  the  Constitution  of  this  state. 
In  determining  that  question  we  are  required 
to  refer  to  the  Constitution  of  1846,  as  amend- 
ed in  1874  (Laws  1874,  p.  926),  since  the 
Constitution  of  1894  did  not  go  Into  effect 
until  after  the  passage  of  that  act  Sec- 
tion 24  of  article  3  of  the  amended  Consti- 
tution of  1846.  which  Is  the  same  as  section 
28  of  article  3  of  the  Constitution  of  1894, 
provided:  "The  Legislature  shall  not,  nor 
shall  the  common  council  of  any  city,  nor 
any  board  of  supervisors,  grant  any  extra 
compensation  to  any  public  officer,  servant 
agent  or  contractor."    Section  11  of  article  8 
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of  the  same  Constitution,  which  Is  substan- 
tially re-enacted  In  section  10  of  article  8 
of  the  present  one,  provided:  "No  •  •  • 
city  •  •  •  shall  hereafter  give  any  mon- 
ey or  property,  or  loan  its  money  or  credit, 
to  or  tn  aid  of  any  individual,  •  •  • 
nor  shall  any  such  •  •  •  city  •  •  • 
be  allowed  to  incur  any  Indebtedness,  except 
for  •  •  •  dty  •  •  •  purposes." 
The  appellants  contend  that  there  was  no 
proof  that  the  salary  of  the  office  was  paid 
by  the  eity  to  McGuire  while  it  was  occupied 
by  him.  That  contention  cannot  be  sustain- 
ed  If  the  plaintiffs'  admission  upon  the 
former  trial  was  sufficient  to  Justify  the 
court  In  holding  that  it  was  not  limited  to 
that  trial  alone,  but  remained  binding  upon 
the  parties  during  the  entire  litigation. 
There  was  proof  of  such  admission  submit- 
ted to  this  court  On  the  argument  the  rec- 
ord of  the  former  trial  was  presented  which 
contained  the  following  admission:  "It  la 
admitted  that  during  the  time  John  A. 
Stemmler  was  ousted  from  office  the  de- 
fendant paid  the  salary  to  Joseph  McGuire." 
This  was  a  general  admission,  was  not  ilm< 
Ited  to  the  first  trial,  and  therefore  remains 
binding  upon  the  parties  during  the  entire 
litigation.  A  stipulation  made  by  the  par- 
ties or  their  attorneys  with  respect  to  the 
facts  In  a  case  for  the  purpose  of  evidence 
is  general,  and  not  limited  in  respect  of  time 
or  occasion,  but  stands  in  the  case  for  all 
purposes  until  the  litigation  is  ended,  unless 
the  court  upon  application  shall  relieve 
either  or  both  of  the  parties  from  Its  opera- 
tion. Clason  v.  Baldwin,  152  N.  Y.  204,  46  N. 
E.  822;  Converse  v.  Sickles,  16  App.  Div. 
49,  44  N.  T.  Supp.  1080,  affirmed  161  N.  Y, 
606,  57  N.  E.  1107 ;  Fortunate  v.  Mayor,  etc, 
Of  N.  Y.,  74  App.  Div.  441,  77  N.  Y.  Supp. 
575,  affirmed  173  N.  Y.  608,  66  N.  E.  1109. 
The  rule  is  well  settled  that  record  evidence 
not  in  the  return  may  be  read  by  the  court 
•on  review  In  support  of  a  decision,  although 
not  to  secure  a  reversal.  People  ex  reL 
Warschauer  v.  Dalton,  159  N.  Y.  235,  239, 
53  N.  B.  1113;  Wines  v.  Mayor,  etc.,  of  N. 
Y.,  70  N.  Y.  613;  Matter  of  Cooper,  93  N. 
Y.  607;  Day  v.  Town  of  New  Lots,  107  N. 
Y.  148,  13  N.  E.  915;  Dunham  t.  Town- 
shend,  118  N.  Y.  281,  23  N.  E.  367;  Atlantic 
Ave.  R.  B.  Co.  V.  Johnson,  134  N.  Y.  375, 
31  N.  E.  903.  Consequently  the  evidence  and 
stipulation,  flo  far  as  it  was  contained  in  the 
record  of  such  preceding  trial  and  offered 
upon  the  argument,  was  admissible  upon  this 
appeal. 

Under  the  previous  decisions  of  this  court, 
the  disbursing  officers  of  the  city  of  New 
York  charged  with  the  duty  of  paying  official 
salaries,  had  the  right,  la  the  discharge  of 
that  duty,  to  rely  upon  the  apparent  title  of 
McOuire,  who  was  an  officer  de  facto,  and  to 
treat  him  as  an  officer  de  jure,  without  In- 
quiring whether  another  had  the  better  right 
to  the  office.  As  the  city  had  the  right,  and 
It  was  its  duty,  to  pay  the  salary  to  McGuire 


during  his  actual  Incumbency,  and,  haviiig 
paid  it,  it  cannot  be  required  to  pay  it  again 
to  the  plaintiffs.  The  remedy  of  a  i)er8on 
wrongfully  deprived  of  an  office  is  to  re- 
cover his  damages  for  the  wrong  against  tlie 
usurper.  Dolan  v.  Btoyor,  etc.,  of  N.  Y.,  68 
N.  Y.  274,  23  Am.  Eep.  168;  McVeany  v. 
Mayor,  etc.,  of  N.  Y.,  80  N.  Y.  185,  38  Am, 
Hep.  COO;  Terhvme  v.  Mayor,  etc.,  of  N. 
Y.,  88  N.  Y.  247;  Demarest  v.  Mayor,  etc. 
of  N.  Y.,  147  N.  Y.  203,  41  N.  E.  405;  Nich- 
ols T.  MacLean,  101  N.  Y.  526,  5  N.  E.  347, 
64  Am.  Rep.  730.  Therefore,  we  think.  It  fol- 
lows that,  as  there  was  no  liability  on  the 
part  of  the  city  to  pay  Stemmler  or  his  rep- 
resentatives any  portion  of  the  salary  which 
had  already  been  paid  to  McGuire,  to  whom 
the  city  was  liable  while  .he  held  the  office 
of  such  justice,  the  statute  of  1894,  requir- 
ing the  defendant  to  pay  its  public  money 
for  a  service  never  rendered,  and  for  which 
It  was  not  liable,  falls  within  the  intilbitlon 
of  the  provisions  of  the  Constitution  to  which 
we  have  already  referred.  While  this  case 
might  fall  within  the  broad  doctrine  laid 
down  in  Town  of  Guilford  v.  Board  of  Super- 
visors, 13  N.  Y.  143,  and  similar  cases,  yet, 
with  the  amendments  of  the  Constitution  of 
1846,  adopted  in  1874,  we  think  the  rule  is 
now  quite  different.  Those  amendments 
were  new,  and  for  the  first  time  forbade  any 
.city  to  give  or  loan  Its  money  or  credit  in 
aid  of  an  individual,  prohibited  the  Legis- 
lature or  any  city  from  granting  any  extra 
compensation  to  public  officers,  and  prevent- 
ed them  from  employing  or  requiring  the 
use  of  city  funds  for  any  but  city  purposes. 
The  statute  in  question  clearly  falls  within 
the  inhibitioa  of  the  Constitution  as  amend- 
ed In  1874,  as  it  required  the  city  of  New 
York  to  pay  an  amount  for  which  It  was 
not  liable  legally  nor  in  equity  or  justice. 
It,  In  effect,  provided  for  a  mere  gratuity  or 
extra  compensation  to  a  public  officer,  who 
bad  performed  no  service  for  the  city,  and 
bad  done  nothing  which  entitled  him,  as 
against  the  city,  to  any  such  compensatiMi, 
and  directed  the  employment  of  the  funds 
of  the  city  for  other  than  dty  purposes. 

Since  those  amendments  to  the  Consdto- 
tion,  their  effect  has  often  been  the  subject 
of  jttdldal  construction  by  this  and  other 
courts  in  the  state.  Although  we  are  not 
unmindful  of  the  decisions  of  this  court  an- 
terior to  their  adoption,  and  realize  that  the 
broad  doctrine  was  then  held  that  the  Legis- 
lature was  not  confined  In  its  appropriation 
of  public  money,  or  of  wims  to  be  raised  by 
taxation  la  favor  of  individuals,  to  cases 
where  a  legal  demand  existed,  and  that  it 
could  th\u  recognise  claims  founded  upon 
equity  and  justice,  yet  since  the  amendments 
that  rule  has  been  changed,  and  they  have 
eliminated  all  conslderatlonB  of  gratitude 
and  charity  as  grounds  for  the  appropriation 
of  public  money,  except  for  the  aid  and  sup- 
port of  the  poor. 
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Mayor,  etc..  of  N.  T.,  152  N.  T.  257,  266,  46 
N.  E.  499,  500,  37  L.  R.  A.  788,  a  county, 
dty,  town,  or  Tillage  purpose  was  tbus  de- 
fined: "The  purpose  most  be  necessary  lor 
the  common  good  and  general  welfare  of 
the  people  of  the  municipality,  sanctioned  by 
Its  citizens,  public  tn  character,  and  authcMr- 
Ized  /by  the  Legislature."  The  attempted 
appropriation  of  the  city  funds  to  pay  a 
claim  not  based  upon  services  rendered  to 
the  city  but  for  money  never  earned,  can- 
not, we  think,  be  said  to  be  a  purpose  for 
the  common  good  and  general  welfare  of  the 
municipality,  and  therefore  is  not  within  the 
foregoing  definition  of  a  city  purpose.  In 
Bush  V.  Board  of  Supervisors  Orange  Co., 
169  N.  T.  212,  53  N.  B.  1121,  45  L.  R.  A.  556, 
70  Am.  St.  Rep.  538,  this  court  considered  a 
statute  to  indemnify  drafted  men  who  had 
served  personally  in  the  cavil  War,  fur- 
nished a  substitute,  or  paid  commutation 
money.  There  the  question  whether  such 
an  act  was  prohibited  by  the  amendments  of 
1874  was  discussed,  and  it  was  held  that 
the  act  was  void  as  being  in  violation  of 
section  10  of  article  8,  which  prohibits  the 
giving  of  any  money  or  property  to  any  in- 
dtvldoa),  forbade  any  county,  city,  town,  or 
Tillage  to  incur  any  indebtedness  except  for 
county,  city,  town,  or  village  purposes,  and 
the  action  of  the  town  authorities  in  recog- 
nizing such  a  claim  to  be  paid  by  taxation 
was  incon'ing  obligations  for  other  than  city, 
purposes.  In  People  ex  rel.  Waddy  v.  Par- 
tridge, 172  N.  Y.  306,  65  N.  E.  164,  an  action 
was  brought  to  recover  certain  pensions  pro- 
vided by  the  charter  of  the  city  of  Brooklyn, 
which  included  the  conetrucUou  and  exam- 
ination of  that  statute,  and  this  court  held 
that  under  the  statute  the  relator  could  not 
recover,  and,  if  the  charter  was  so  construed 
as  to  cover  the  relator's  case,  it  would  be 
plainly  unconstitutional  as  an  appropriation 
of  public  moneys  to  private  purposes.  In 
Matter  of  Greene,  166  N.  Y.  485>  60  N.  E. 
183,  where  the  Legislature  had  passed  an 
act  vacating  a  ^dgment  upon  the  merits  in 
favor  of  a  county,  granted  the  plaintiff  a 
new  trial,  and  directed  the  levy  of  a  tax 
to  pay  any  amount  found  due  him,  it  was 
held  tmconstitutlonal,  as  it  was  virtually  the 
bestowal  of  a  gratuity,  in  violation  of  sec- 
tions 9  and  10  of  article  8  of  the  Constitu- 
tion. Again,  in  Matter  of  Cbapman  v.  City 
of  New  Yorlt,  168  N.  Y.  80,  86,  61  N.  E.  108, 
110,  56  L.  R,  A.  846>  86  Am.  St.  Rep.  661. 
it  was  held  that  a  statute  which  provided  for 
the  payment  from  the  funds  of  a  county  or 
city  of  the  expenses  incurred  by  a  police 
officer  tn  successful  ly  defending  charges  pre- 
ferred against  him  would  constitute  their  ap- 
I^ication  to  an  individual,  and  not  to  a  city 
or  county,  purpose.  It  was  there  said  that, 
"when  a  citisen  accepts  a  public  office,  he 
assumes  the  risk  of  defending  himself 
against  unfounded  accusations  at  his  own 
expense."  We  think  it  may  be  equally  well 
said  tliat  when  a  citizen  accepts  a  nomina- 


tion for  a  public  ofllce,  and  Is  elected,  be 
assumes  the  risk  of  defending  himself 
against  the  unfounded  accusations  of  an- 
other candidate,  and  incurs  the  risk  of  los- 
ing the  salary  during  the  time  the  office  is 
occupied  by  his  adversary.  The  same  doc- 
trine was  held  in  Matter  of  Straus,  44  App. 
Div.  425,  429,  61  N.  Y.  Supp.  87,  40.  In 
that  case  the  court  discussed  the  question 
as  to  the  class  of  obligations  whicb  could 
be  said  to  be  excepted  from  the  operation  of 
the  language  of  the  amendments  to  which 
we  have  referred.  The  learned  Judge  refer- 
red to  instances,  such  as  cases  where  the 
statute  of  limitations  ha4  run,  or  where  a 
debtor  had  been  discharged  by  bankruptcy, 
where  money  had  been  expended  for  the 
benefit  of  the  city  and  it  had  received  the 
full  benefit  of  such  expenditure,  and  other 
cases  where  the  city  had  actually  received  a 
pecuniary  benefit  from  the  person  who  pre- 
sented the  claim,  or  it  had  Imposed  upon  it 
a  liability  in  regard  to  which  he  had  become 
honorably  estopped  from  refusing  to  pay, 
and  then  he  added:  "Unless  there  was  some 
relation  between  the  person  making  the  cla}m 
and  the  city  by  reason  of  which  a  burden 
was  imposed  upon  him,  or  his  money  was 
taken  for  the  benefit  of  the  city,  clearly  no 
reason  can  exist  why  the  City  should  be  call- 
ed upon  to  pay  back  to  him  the  money  he 
has  paid  out  voluntarily  for  his  own  immedi- 
ate benefit"  See,  also.  Matter  of  Jensen, 
44  App.  Div.  500,  60  N.  Y.  Supp.  933;  Mat- 
ter of  Chapman,  67  App.  Div.  583,  68  N. 
Y.  Supp.  1135;  and  Rockefeller  v.  Taylor, 
69  App.  Div.  176,  183,  74  N.  Y.  Supp.  812. 

An  examination  of  the  foregoing  cases 
renders  it  quite  obvious  that  there  was  no 
such  legal,  Just,  or  moral  liability  upon  the 
city  to  pay  Stemmler  or  his  representatives 
for  services  which  were  not  performed  by 
him  as  wonld  Justify  the  Legislature  in  pass- 
ing the  act  whicb  is  the  basis  of  this  litiga- 
tion. We  are  of  the  opinion  both  that  the 
plalntifTs  did  not  prove  facts  sufficient  to 
constitute  a  cause  of  action  under  the  statute 
and  that  the  statute  upon  which  this  action' 
was  founded  was   unconstitutional. 

The  Judgment  should  be  affirmed,  with 
costs  in  all  the  courts. 

CULLBN.  C.  J.,  and  BABTLBTT, 
HAIGHT,  VANN,  and  WERNER,  JJ.,  con- 
cur.   O'BRIEN,  J.,  dissents. 

Judgment  affirmed. 

(212  III.  tny 

CHICAGO  CITY  RY.CO.  v.  LANNON.' 
(Supreme  Court  of  Illinois.     Oct  24,  1904.) 

INJUSIXB  TO  PASSENOEBS— EVIDERCB— inSTBUC- 
TIONS— REVIEW. 

1.  In  an  action  against  a  street  car  company 
for  an  injury  to  a  passenger  resulting  from  tbe- 
car  on  which  be  was  riding  coming  in  contact. 

*Rebearins  denied  December  22,  1904. 
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with  a  vehicle  which  it  was  passing,  evidence 
as  to  the  right  of  way  of  street  cars  over  vehi- 
cles was  properly  excluded. 

2.  Refusing  an  instruction  the  substance  of 
which  had  already  been  given  is  proper. 

3.  The  Supreme  Court  will  not  review  the 
conflicting  evidence  where  there  is  evidence  to 
support  tne  judgment. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  bj  Charles  3.  Lannon  against  tbe 
Chicago  City  Hallway  Company  and  another. 
Judgment  for  plaintiff  was  affirmed  by  the 
Appellate  Court,  and  defendant  railway  com- 
pany appeals.    Affirmed. 

This  Is  an  action  on.  the  case,  brought  by 
appellee^  Charles  J.  Lannon,  against  the  Chi- 
cago City  Railway  Company,  appellant,  and 
the  Fabst  Brewing  Company,  to  recover  for 
personal  Injuries  sustained  by  him  on  June 
4,  1901,  while  riding  as  a  passenger  on  one 
of  appellant's  cars.  On  tbe  morning  In  ques- 
tion, appellee,  who  was  a  bricklayer,  boarded 
a  car  bound  for  tbe  stockyards.  He  sat  at 
the  extreme  left  end  of  the  last  seat  at  tbe 
rear  of  tbe  car,  facing  tbe  front.  Tbe  car 
was  open,  and  tbe  seats  extended  across  it 
without  any  center  passageway.  As  tbe 
car  proceeded  southwest  on  Archer  avenue  It 
came  up  behind  and  near  to  a  heavily  loaded 
beer  wagon  of  tbe  Fabst  Brewing  Company 
going  in  tbe  same  direction  along  the  car 
tracks..  The  driver  of  the  wagon  attempted 
to  turn  out  of  tbe  railway  tracks  to  the  left, 
and  In  a  southerly  direction,  during  which 
'time  the  car  kept  moving  at  about  three  or 
four  miles  an  hour.  Tbe  wagon  got  far 
enough  from  the  tracks  for  the  front  end  of 
the  car  to  pass  It,  though  In  close  proximity. 
Just  as  tbe  part  of  tbe  car  where  the  appel- 
lee sat  was  about  to  pass,  the  corner  of  tbe 
wagon  box  collided  with  the  car,  and  the 
appellee's  arm  was  crushed  at  the  elbow  be- 
tween tbe  wagon  box  and  the  side  of  the  car. 
The  suit  was  brought  against  both  the  Chi- 
cago City  Railway  Company  and  tbe  Fabst 
Brewing  Company,  and  tbe  jury  found  tbe 
defendant  brewing  company  not  guilty,  and 
the  defendant  the  Chicago  Railway  Com- 
pany guilty,  and  assessed  plaintiff's  damages 
at  ^5,000.  An  appeal  was  prayed  to  the  Ap- 
pellate Court  for  tbe  First  District,  where 
the  judgment  of  the  superior  court  was  af- 
firmed, and  a  further  appeal  has  been  prayed 
to  this  court. 

William  J.  Hynes,  James  W.  Duncan,  and 
C.  Le  Roy  Brown,  for  appellant.  Theodore 
O.  Case  and  John  T.  Murray  (A.  W.  Browne, 
of  counsel),  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  The 
defendant  street  car  company  requested  the 
court  to  give  an  instruction  to  the  jury  to 
tbe  effect  that  tbe  street  car  had  the  right  of 
way  over  other  vehicles,  and  that  tbe  jury 
had  tbe  right  to  take  that  fact  into  consid- 
eration In  determining  whether  or  not  Its 

f  2.  See  Trial,  vol.  46.  Cent  Dig.  (  6E1. 


servants  were  negligent  at  the  time  of  tbe 
accident;  but  the  court  refused  to  give  it 
It  also  offered  in  evidence,  but  the  court  re- 
fused to  admit,  an  ordinance  of  the  city  of 
Chicago  providing  that  street  cars  should 
have  tbe  right  of  way  as  against  other  vehi- 
cles, and  making  It  unlawful  for  the  driver 
of  any  wagon  to  obstruct  a  street  car.  Both 
of  these  rulings  are  urged  as  reversible  er- 
ror. The  question  at  issue  was  not  as  to  the 
right  of  way  of  the  street  car,  or  whether 
or  not  tbe  driver  of  the  beer  wagon  was  a 
trespasser  liable  to  punishment  for  obstruct- 
ing the  car,  but  whether  or  not  the  servants 
of  tbe  appellant  negligently,  carelessly, 
wrongfully,  and  improperly  operated  the  car 
at  the  time  It  came  In  contact  with  the  wag- 
on, and  caused  tbe  injury  to  the  plaintiff. 
Neither  the  offered  evidence  nor  the  refused 
instruction  was  pertinent  to  that  Issue.  Con- 
ceding that  appellant  bad  tbe  absolute  right 
of  way,  and  that  the  wagon  was  wrongfully 
on  the  track,  those  facts  could  in  no  way 
excuse  its  employes  in  failing  to  exercise  the 
highest  degree  of  care  consistent  with  the 
operation  of  the  car  for  the  safety  of  pas- 
sengers riding  therein,  and.  If  they  were  neg- 
ligent In  that  regard,  causing  the  accident, 
tbe  company  must  be  held  liable;  but  not 
otherwise.  The  evidence  was  Immaterial, 
and  the  instruction  inapplicable  to  the  case. 

Complaint  is  also  made  of  the  refusal  of 
tbe  trial  court  to  give  the  second  instruction 
asked  on  behalf  of  tbe  defendants.  Of  the 
21  Instructions  asked  by  their  coimsel  18 
were  given,  and  they  cover  every  substan- 
tial theory  of  tbe  defense.  The  nineteenth 
and  twentieth  contained  all  that  was  mate- 
rial or  proper  to  be  given  in  tbe  second,  and 
there  was,  therefore,  no  error  in  tbe  refusal 
to  give  it 

It  is  also  assigned  for  error  that  the  trial 
court  refused  to  Instruct  the  Jury,  at  the 
close  of  all  the  evidence,  to  find  the  defend- 
ants not  guilty;  the  contention  being  that 
the  evidence  wholly  failed  to  prove  negli- 
gence on  the  part  of  the  servants  of  the 
street  car  company,  as  alleged  in  tbe  decla- 
ration. Peter  Gore,  tbe  driver  of  the  beer 
wagon,  testified:  "I  was  driving  southwest- 
erly and  tbe  street  was  not  paved  on  tbe 
right-hand  side.  The  first  thing  I  knew  I 
was  pulling  out  of  tbe  switch,  and  swung  the 
horses  south.  I  was  not  quite  oat,  I  don't 
hardly  believe,  but  the  bind  wheel,  I  believe, 
was  dragging  on  the  switch,  or  something 
like  that;  and  I  got  one  little  jar — a  hard 
jar,"  etc.  Meda  Schlolzer,  a  passenger  in 
tbe  car,  testified:  "Before  the  wagon  got  all 
of  tbe  way  out  tbe  car  started  to  go  vrlth  a 
kind  of  a  jerk,  so  the  Pabst  wagon  ran  tbe 
whole  length  of  that  car  along  tbe  little 
fender  that  was  there.  It  struck  tbe  whole 
length  of  that,  and  Mr.  Lannon  was  sitting 
resting  bis  arm,  and  tbe  wagon  struck  him  on 
the  left  arm."  Tliis  evidence  fairly  tended 
to  prove  that  tbe  motorman  started  his  car 
forward  before  the  wagon  had  cleared  the 
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track,  thereby  causing  tbe  collision  and  in- 
llictln?  the  injury  complained  of.  Accepting 
it  as  true^  as  we  moat  for  tbe  purpose  of 
couaiderlng  tbe  question  now  before  us,  the 
servants  of  appellant  in  charge  of  the  cor 
did  not  exercise  that  degree  of  care  for  the 
safety  of  those  being  conveyed  in  it  as  pas- 
sengers wMch  the  law  requires,  and  we  can- 
not, therefore,  say  that  there  Is  no  evidence 
tending  to  support  the  verdict.  It  Is  true 
that  there  Is  much  evidence  in  the  record 
tending  to  prove  that  the  wagon  had  entirely 
cleared  the  track  when  the  speed  of  the  car 
was  Increased,  and  that  the  hind  wheels 
were  swung  b.tck  against  the  car  by  reason 
of  a  switch  at  that  place;  but  it  was  for  thd 
Jury,  under  proper  instructions  from  the 
trial  court,  and  the  Appellate  Court,  to  de- 
termine all  controverted  questions  of  fact 
Our  Jurisdiction  is  limited  to  the  single  ques- 
tion, was  there  any  evidence  which,  with  all 
its  reasonable  Inferences  and  intendments, 
fairly  tended  to  prove  tbe  plaintiff's  case? 
and,  limiting  our  Inquiry  to  that  question  of 
law,  we  cannot  say  that  the  trial  court  im- 
properly refused  to  give  the  peremptory  in- 
struction. 

There  seems  to  be  no  reversible  error  in 
tbis  record,  and  the  Judgment  of  the  Appel- 
late Court  must  be  affirmed. 

Judgment  affirmed. 


(212  III.  45€) 

MERRIFIELD  et  al.  v.  CANAL  COM-RS  OF 
ILLINOIS  ft  M.  CANAL  et  al. 

(Supreme  Court  of  Illinois.     Dec.  22,  1904.) 
Dissenting  opinion.    For  majority  opinion, 
see  72  N.  E.  405. 

WILKIN,  CARTWRIGHT,  and  HAND, 
J  J.  (dissenting).  Tbe  principal  legal  ques- 
tions in  dispute  in  this  case  are  whether 
appellant  MerriBeld  is  entitled  to  draw  from 
tbe  feeder  a  certain  proportion  of  all  the 
water  flowing  in  Fox  river,  or  only  of  tbe 
water  flowing  In  the  feeder,  and  whether  he 
has  a  prescriptive  right  to  draw  from  the 
feeder  as  much  water  as  was  drawn  there- 
from by  himself  and  his  predecessors  in 
title  for  a  period  of  years.  Both  these  ques- 
tions are  decided  against  him.  It  Is  held 
that  the  rights  of  the  parties  were  settled 
in  the  action  at  law,  and  that  it  became  tbe 
duty  of  tbe  canal  commissioners  to  take 
such  steps  as  may  tte  found  proper  to  con- 
trol and  restrict  tbe  use  of  water  by  him 
to  the  proportion  to  which  he  is  entitled. 
So  far  we  concur  in  the  foregoing  opinion, 
but  we  do  not  nnderstand  that  the  commis- 
sioners are  restricted  to  the  use  of  gates 
because  they  were  in  use  when  Merrlfleld 
and  bis  predecessors  were  permitted  to  take 
us'  much  water  as  they  chose,  and  took  more 
than  they  were  entitled  to.  In  our  opinion, 
tbe  commissioners  may  adopt  and  install  any 
device  that  will  accomplish  the  desired  re- 
sult    What  Merrlfleld  is  entitled  to  is  a 


definite  share  of  the  water  power  supplied 
by  the  feeder,  and,  if  be  gets  it  in  any  way 
for  practical  use  on  his  water  wheels,  be 
has  no  cause  for  complaint  The  evidence 
shows  that  a  proper  distribution  of  tbe  wa- 
ter power  by  means'  of  gates  operated  by 
an  individual  is  not  practicable.  The  amount 
of  water  flowing  through  a  given  space  under 
gates  depends  upon  velocity  as  well  as  vol- 
ume, and  is  governed  largely  by  tbe  head  or 
pressure  of  the  water  above.  The  head  is 
lowered  by  opening  the  gates  and  releasing 
a  portion  of  the  water,  and  it  is  constantly 
changing  in  some  degree.  To  make  and 
maintain  a  Just  apportionment  would  require 
tbe  presence  and  personal  attention  of  an 
expert.  The  hydraulic  engineer  employed 
by  Merrlfleld  testifled  for  him  that  the  theory 
or  system  adopted  by  the  commissioners  for 
an  automatic  distribution  of  the  water  ac- 
cording to  the  rights  of  tbe  parties  wes 
sound  and  correct,  but  that  the  form  of  the 
weir  should  l>e  different  and  present  a  verti- 
cal side  to  the  flow  instead  of  a  sloping 
one.  Perhaps  the  form  was  objectionable, 
but  according  to  the  evidence,  there  never 
was  a  time  when  the  water  did  not  flow  over 
it,  nor  when  Merrlfleld  did  not  get  more  wa- 
ter and  water  power  than  bis  Just  propor- 
tion. The  crest  of  the  weir  was  3.56  feef 
below  the  crest  of  the  dam,  and  the  evidence 
did  not  show  that  there  bad  been  or  would 
be  a  time  when  water  would  not  flow  over 
the  weir.  If  there  was  some  loss  of  bead  as 
compared  with  the  use  of  gates,  it  was  fully 
compensated  for  by  the  increased  amount  of 
water,  and  tbe  full  share  of  water  power 
was  furnished.  If  there  was  a  better  form 
of  weir,  it  might  properly  be  adopted,  but 
Merrlfleld  himself  proved  that  a  weir  is  the 
proper  means  of  controlling  the  distribution 
of  the  power. 

a&  Ind.  S9<9 
CRUM  V.  NORTH  VERNON  PUMP  &  LUM- 
BER CO.  et  al.     (No.  20,484.) 

(Supreme  Court  of  Indiana.     Dec.  8,  1904.) 

AFPEAI/—SUFBEME     COUBT— JX7BISDICTI0NAI. 
AMOUNT. 

1.  Under  Bums'  Ann.  St  1901,  S  1337j,  subd. 
3,  providing  for  appeals  from  the  Appellate 
Court  to  the  Supreme  CJourt  "only  when  the 
amount  in  controversy,  exclusive  of  costs  and 
interest  on  the  judgment  of  a  trial  court,  ex- 
ceeds $6,000,"  no  appeal  lies  to  the  Supreme 
Court  from  a  judgment  of  the  Appellate  Court 
affirming  a  judgment  of  the  trial  court  sustain- 
ing a  demurrer  to  a  complaint. 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty;  Joseph  H.  Shea,  Special  Judge. 

Action  by  Oliver  D.  Crum  against  the 
North  Vernon  Pump  &  Lumber  Company 
and  others.  A  Judgment  for  defendant  on 
demurrer  to  the  complaint,  was  afllrmed  by 
the  Appellate  C?ourt  (72  N.  E.  193),  and  plain- 
tiff appeals.    Dismissed. 

McHenry  Owen,  for  appellant.  Lincolir 
Dixon  and  B.  C.  Meloy,  for  appellees. 
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JORDAN,  J.  Thlt  18  an  appeal  from  tbe 
judgment  of  the  Second  Division  of  the  Ap- 
pellate Court  affirming  the  Judgment  of  the 
Jackaon  circuit  court 

Appellant,  as  plaintiff,  Instituted  this  ae- 
tion  Is.  the  lower  court  to  itecover  for  per- 
sonal injuries  alleged  to  have  be«i  sus- 
tained by  him,  while  at  work  in  appellees' 
sawmill  In  Lawrence  county,  Ind.  Bis  eom- 
plalnt  consisted  of  two  paragraphs,  in  each 
of  wMch  he  alleged  that  he  had  been  dim- 
aged  in  the  sum  of  $10,000,  for  which  he  de- 
nfanded  judgment  A  demurrer  was  sus- 
tained to  each  paragraph  of  the  complaint, 
and  judgment  was  rendered  against  him  on 
demurrer.  From  this  judgment  he  appealed 
to  the  Appellate  Court,  wherein  the  Judg- 
ment of  the  lower  court  was  affirmed. 

Appellant  seeks  to  prosecute  this  appeal 
mider  subdlTlslon  3  of  section  1337J,  Bums' 
Ann.  St  1901,  the  same  being  section  10  of 
an  act  of  the  Legislature  in  force  March  12, 
1901  (Acts  1901,  p.  567).  The  provisions  of 
tlie  statute  read  as  follows:  "Third.  In  any 
case  decided  by  either  of  said  divisions  of 
the  Appellate  Court  any  losing  party  shall 
have  the  right  to  appeal  to  the  Supreme 
Court,  only  when  the  amount  in  controversy, 
exclusive  of  costs  anS  interests  on  the  judg- 
ment of  the  trial  court  exceeds  six  thousand 
dollars  ($6,000).  The  appeal  may  be  taken 
within  sixty  days  after  the  rendition  of  the 
judgment,  or  within  thirty  days  after  the 
overruling  of  a  petition  for  a  rehearing  by 
said  division  of  the  Appellate  Court,  aud  not 
afterwards.  The  appeal  shall  be  held  to  be 
perfected  by  filing  with  the  clerk  of  the  Su- 
preme Court  an  assignment  of  the  errors  al- 
leged to  have  been  committed  by  thn  divi- 
sions of  the  Appellate  Court"    (Our  italics.) 

It  will  be  observed  that  by  the  positive 
provision  of  this  statute  an  appeal  by  a  los- 
ing party  from  a  Judgment  of  either  division 
of  the  Appellate  to  the  Supreme  Court  is 
only  allowed  when  the  judgment  of  the  trial 
■court  from  which  the  appeal  was  taken  to 
the  Appellate  Court,  after  excluding  all  costs 
thereon,  and  all  interest  accrued  subsequent 
to  its  rendition,  exceeds  f  6,000.  The  amount 
in  controversy  is  not  in  any  sense  to  be  de- 
termined from  the  pleadings,  but  Is  ^o  be 
determined  from  the  amount  disclosed  by 
the  Judgment  of  the  trial  court,  after  ex- 
cluding, as  heretofore  stated,  interest  aud 
costs.  In  all  cases  the  amount  of  the  judg- 
ment is  to  be  taken  as  the  standard  by  which 
the  right  of  appeal  from  the  Appellate  to 
the  .Supreme  Court  must  be  tested.  It  fol- 
lows, therefore,  that  the  amount  in  contro- 
versy in  the  case  at  bar  for  the  purpose  of 
this  appeal  cannot,  within  the  meaning  of 
the  statute  in  question,  be  determined  by 
the  amount  demanded  in  the  complaint,  nor 
i>y  the  amount  disclosed  In  the  body  of  that 
pleading.  The  rule,  therefore,  as  asserted 
In  Ex  parte  Sweeney,  126  Ind.  583,  27  N.  E. 
127,  pertaining  to  an  appeal  from  a  judg- 
uieut  of  the  trial  court  to  the  Appellate  Court 


under  the  statute  then  In  force,  baa  it»  ap- 
plication to  the  statute  herein  involved. 

Under  the  facts  In  this  case,  for  the  rea- 
sons stated,  this  aiipeal  cannot  be  entertaiih 
ed,  and  Is  therefore  dismissed. 


OSS  Ind.  582) 
MILLER  V.  TOLIAN.    (No.  20,429.) 
(Bapreme  Court  of  Indiana.    Dec  6,  1901) 

APPEAI,  —  BBHETS  —  FAILUBE  TO  FILE — ASSIOR- 
HKRTS  OP  EBBOB — CONFESSION — BBVEBSAI.. 

1.  Where  appellee  neglected  to  file  bis  brief 
within  the  time  required,  and  an  extension  of 
time  asked  for  as  a  matter  of  grace  was  refused, 
apA  no  excuse  was  offered  other  than  mere  negli- 
gence, the  assignments  of  error  would  be  taken 
OS  confesied,  and  the  case  reversed. 

Appeal  from  Circuit  Court,  Cass  County; 
John  S.  Lairy,  Judge. 

Action  between  William  A.  Julian  and 
Henry  K.  Miller.  From  a  judgment  in  favor 
of  the  former,  the  latter  appealed  to  the  Ap- 
pellate Court,  by  which  the  case  was  trans- 
ferred to  the  Supreme  Oourt,  as  authorized 
by  Burns*  Ann.  St  1901,  f  1337u.  Be- 
versed. 

Justice  &  Guthrie,  for  appellant  Laliy  & 
Mahoney,  for  appellee. 

JORDAN,  J.  Appellant  appeals  from  a 
judgment  of  the  lower  court  awarding  ap- 
pellee a  recovery  of  money.  The  errors  as- 
signed and  argued  for  a  reversal  relate  (1) 
to  the  overruUug  of  the  demurrer  to  the 
complaint;  (2)  the  ruling  of  the  court  ia 
striking  out  upon  appellee's  motion  the 
fourth,  fifth,  sixth,  and  seventh  paragraphs 
of  appellant's  answer  and  counterclaim;  (3) 
overruling  a  motion  in  arrest  of  judgment; 
and  (4>  denying  motion  for  a  new  trial 
Under  these  assignments  counsel  for  appel- 
lant present  and  discuss  various  alleged  e^ 
rors  of  the  trial  court,  and  cite  many  ao- 
thorlties  In  support  of  their  contentions. 
Appellee,  without  any  excuse  whatever, 
seems  to  have  neglected  to  file  any  brief  in 
this  appeal,  consequently  appellant's  conten- 
tions stand  uncontroverted.  It  appears  that 
in  the  Appellate  Court,  from  which  this 
cause  has  been  transferred,  appellee,  after 
allowing  the  time  for  filing  bis  brief  to  ex- 
pire, presented  an  application  to  that  court 
asking,  as  a  matter  of  grace,  and  not  as  a 
matter  of  right,  for  an  extension  of  time 
In  which  to  prepare  and  file  a  brief.  This 
request  the  court  finally  denied,  and  the 
cause  was  transferred  to  this  court  for  deci- 
sion without  any  brief  on  file  in  behalf  of 
appellee;  hence  we  are  left  unaided  by  him 
to  solve  the'  numerous  questions  herein  in- 
volved. Appellant's  counsel  insist  that  we 
enforce  the  rule  declared  in  Berkshire,  etc, 
V.  Caley,  157  Ind.  1,  60  N.  E.  69C;  Nen  v. 
Town  of  Bourbon,  157  Ind.  476,  62  N.  E. 
7;  People's,  etc.,  Bank  v.  State,  159  Ind. 
353,  65  N.  E.  6;  Union  Traction  Co.  v.  Forst. 

K  L  See  Appeal  and  Error,  voL  I.  Cent.  Dig.  {  SlU 
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162  lad.  56T.  TO  N.  B.  979;  and  Moore  r. 
Zamfemm  (Ind.  Sup.)  70  N.  B.  800.  Under 
the  mle  asserted  and  adhered  to  in  the  cases 
alMfre  dted,  the  neglect  of  an  appellee  to 
file  a  terlef  controverting  the  «Tors  com- 
plained of  by  an  appellant  may  be  taken  or 
deemed  to  be  a  confession  of  sncb  errors, 
*nd  the  JudgmMit  may  accordingly  be  re- 
versed, and  the  canse  remanded  withont  prej- 
udice to  either  party.  This  rule  was  not 
declared  In  the  interest  of  an  appellant,  but 
for  the  protection  of  the  court,  In  order  to 
i-elleve  it  of  the  burden  of  controverting  the 
argrnments  and  contentions  advanced  for  re- 
versal, which  duty  properly  rests  upon  coun- 
-sel  for  the  aM>el)ee.  The  rule  Is  not  a  hard 
and  fast  one,  but  is  enforced  only  within 
the  discretion  of  the  court  Appellee  in  this 
appeal  offers  no  excuse  whatever  except  that 
of  mere  negligence. 
'  Without  passing  upon  the  merits  of  any  of 
the  questions  presented,  the  Judgment  below 
is  reversed,  without  prejudice  to  either  par- 
ty, and  the  cause  remanded  to  the  lower 
-comet  for  further  proceedings.  ' 


<1<3  Ind.  617) 
SOUTHERN  INDIANA  RT.  00.  V.  FINE. 

(No.  20,434.) 
(Supreme  Court  of  Indiana.    Dec.  9,  1904.) 

tNJUBrBS  TO  SERVANT—  RAII.80AD8  —  KKPLOT- 
KBS'  UABILITY— STATUTES— -PLEADING— DUTT 
OF  MASTBR— PBOXIMATE  CAUSE  —  EVIDENCE — 
UIBCONDUCT  or  C0UN8EI/— ABGUMENT — COB- 
RECTION  —  BEQUEST  TO  CHABQE  —  INSTBUO- 
nONS— APPEAIj— EXCBFTIONS— HABKLBSS  EB- 
ROB— BE  VIEW. 

1.  Bnins'  Ann.  St  1001,  i  7088,  subd.  4,  pro- 
vides that  every  railroad  corporation  shall  be 
liable  for  personal  injury  to  an  employ^  while 
in  its  service,  exercising  due  care,  where  the 
injury  is  canaed  by  the  negligence  of  any  person 
in  the  service  of  the  corporation  in  charge  of 
any  locomotive,  engine,  or  train,  the  person  in- 
jured obeying  the  order  of  some  superior  at  the 

time  of  such  injury  having  authority  to  direct, 
etc.  Held,  that  where  a  complaint  in  an  action 
for  injuries  to  a  servant  by  a  cable  used  in  un- 
loading a  gravel  train  alleged  that  the  con- 
ductor had  full  control  of  the  train,  and,  know- 
ing plaintiFa  posKion,  carelessly,  and  without 
notice  to  plaintiff,  suddenly  ordered  the  engineer 
to  start  the  train,  with  knqwledge  that  plain- 
tiff's position  would  thereby  become  dangerous, 
it  wajB  not  objectionable  for  failure  to  allege 
-that  the  conductor  owed  plaintiff  a  duty  to 
warn  him. 

2.  A  statement  by  plalntifCs  attorney,  in  argu- 
ment, directing  the  jury  to  find  their  general 
verdict,  and  then  take  each  interrogatory  sub- 
mitted, and  answer  each,  so  that  it  may  dove- 
-tail  in  and  agree  with  their  general  verdict  was 
improper. 

3.  Under  Bums'  Ann.  St  1001.  {  637,  de- 
fining an  exception  as  "an  objection  taken  to 
the  decision  of  the  court  on  a  matter  of  law," 
no  exception  can  be  reserved  to  the  argument 
of  counsel,  objection  to  which  can  be  preserved 
only  by  an  exception  to  the  ruling  of  the  court 
refusing  to  sustain  a  proper  motion  to  instruct 
the  jury  not  to  consider  such  argument. 

4.  Where  plaintiff's  counsel  indulged  in  im- 
proper argument  to  the  jury  with  reference  to 

■the  manner  in  which  they  should  answer  in- 
terrogatories, defendant  was  only  entitled  to 
have  the  Jury  admonished  without  delay  that 
'the  statements  should  not  be  considered. 


6.  Where,  on  objectloa  to  certain  improper 
argument,  the  cetvt  properly  overraled  a  mo- 
tion to  withdraw  the  submission  of  the  cause, 
and  stated  that  it  would  instruct  the  jury  to 
answer  the  interrogatories  according  to  the  evi- 
dence, and  the  court  thereafter  dtarged  the  jury 
to  answer  each  of  the  interrogatories  without 
reference  to  the  general  verdict,  defendant  hav- 
ing failed  to  request  the  court  to  instruct  the 
jury  not  to  consider  such  statements  at  the 
time  they  were  made,  such  failure  was  not  re- 
versible error. 

0.  Where  an  action  for  injuries  to  a  railroad 
employe  was  brouglit  under  Bums'  Ann.  St 
iWl,  f  7083,  snbd.  4,  authorising  an  action  for 
such  injuries  caused  by  the  negligence  of  an 
imployi  in  charge  of  the  work  or  by  a  fellow 
servant,  etc.,  and  the  jury  found  for  plaintiff 
thereon,  the  inadvertence  oi  the  court,  in  assum- 
ing in  Its  instmctions  that  a  paragraph  of  the 
complaint  attempting  to  state  a  cause  of  action 
on  oefendant's  common-law  liability  to  furnish 
plaintiff  a  safe  place  to  work,  to  which  a  de- 
murrer had  been  sustained,  was  still  in  the  rec- 
ord, was  harmless. 

7.  Where  the  court  clearly  charged  the  doc- 
trine of  assumed  risk,  and  declared  that  it  was 
necessai-y  for  plaintiff  to  have  a  preponderance 
of  the  evidence  on  some  paragraph  of  his  com- 
plaint in  order  to  recover,  an  instruction  de- 
tailing the  charges  of  negligence,  and  concluding 
with  the  statement  that  it  the  jury  found  that 
defendant  was  guilty  of  negligence  through  its 
conductor,  •  plaintiff  "might  recover  whether 
there  was  any  negligence  on  the  part  of  the 
engineer  or  not,  was  not  objectionable  as  elim- 
inating plaintiffs  duty  to  show  that  he  had  not 
assumed  the  risk. 

8.  Plaintiff,  as  was  his  duty,  took  a  position 
at  the  end  of  a  gravel  train  to  let  down  an  end 
board  before  the  unloading  was  commenced,  and 
While  in  this  position  was  injured  by  the  whip- 
ping of  a  cable  attached  to  the  engine,  which 
was  negligently  started  by  order  of  the  con- 
ductor, without  notice  to  plaintiff,  before  he  had 
succeeded  in  completing  his  task.  Held,  that 
the  negligence  of  the  conductor  was  the  proxi- 
mate cause  of  the  injury. 

9.  In  an  action  tor  injuries  to  a  railway  em- 
ploye by  the  whipping  of  a  cable  attached  to  an 
engine,  nsed  for  the  pnrpose  of  unloading  a 
gravel  train,  evidence  held  sufficient  to  sustain 
a  verdict  for  plaintiff. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; James  B.  Wilson,  Judge. 

Action  by  Andrew  J.  Fine  against  the 
Southern  Indiana  Railway  (Company.  A  Judg- 
ment was  rendered  In  favor  of  plaintiff,  from 
which  defendant  appealed  to  the  Appellate 
Court  and  the  case  was  transferred  to  the 
Supreme  Court  under  Burns'  Ann.  St  1901,  I 
1337U.    Affirmed. 

Brooks  &  Brooks  and  F.  M.  Trlssal,  for  ap- 
pellant. Bast  &  Bast  and  McHenry  Owen, 
for  appellee. 

GILLETT,  X  Appellee  filed  his  complaint 
In  four  paragraphs  to  recover  against  appel- 
lant for  negligence.  The  first  three  of  said 
paragraphs  were  held  sufficient  on  demurrer. 
A  demurrer  was  sustained  to  the  fourth  para- 
graph. Appellant  closed  the  Issues  by  a  gen- 
eral denial.  There  was  a  verdict  In  appel- 
lee's favor,  and  in  connection  therewith  the 
Jury  returned  ansvfers  to  51  Interrogatories. 
Appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  Judgment  was  ren- 
dered for  appellee.    The  errors  assigned  draw 
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in  question  the  OTerruling  of  the  demurrer 
to  the  first  three  paragraphs  of  the  complaint 
and  thiB  overruling  of  the  motion  for  a  new 
trial. 

The  case,  as  presented  to  us,  Is  somewhat 
peculiar,  In  that  the  Interrogatories  which 
were  submitted  were  so  framed  as  to  be  cal- 
culated to  bring  out  an  unusually  full  dis- 
closure of  the  findings  of  the  Jury  on  the  evi- 
dence, and  the  jury  returned  such  answers 
that  on  most,  if  not  all,  of  the  matters  on 
which  there  would  have  to  be  a  finding  in 
appellee's  favor  to  warrant  a  recovery  by 
him,  we  are  sufficiently  advised  as  to  what 
the  Jury's  conclusion  was  on  the  questions  of 
fact.  It  is  generally  a  difficult  undertaking 
to  make  a  narrative  statement  of  the  effect 
of  a  Jury's  answers  to  a  long  series  of  Inter- 
rogatories, and  this  case  is  no  exception  to 
the  rule.  Nevertheless,  since  the  findings,  or 
their  substance,  must  be  stated,  if  the  basis 
of  our  rulings  on  most  points  is  to  be  made 
clear,  we  shall  undertake  to  reduce  the  mat- 
ter to  narrative.  After  grouping  the  findings, 
so  far  as  possible,  according  to  what  seems 
to  he  their  natural  sequence,  It  may  be  said 
that,  In  substance,  they  are  as  follows:  On 
the  5th  day  of  December,  1899,  appellant 
was  engaged  In  unloading  dirt  from  a  train 
of  fiat  cars  by  means  of  a  plow  or  shovel, 
which  was  pulled  eastward  by  a  wire  cable, 
which  was  stretched  lengthwise  along  said 
cars  and  attached  to  a  locomotive.  One 
Charles  H.  Deer  was  the  conductor,  and  in 
full  charge  of  said  train.  On  said  day  ap- 
pellee was  In  the  employ  of  appellant  on  said 
train  as  a  cable  man,  and  he  had  been  so 
working  during  the  three  months  immediate- 
ly preceding  said  date.  It  was  the  duty  of 
appellee,  while  in  said  employment,  to  con- 
form to  the  orders  of  said  conductor.  At  the 
time  in  question,  four  cable  men,  including 
appellee,  were  at  the  east  end  of  said  train, 
engaged  in  uncoupling  the  locomotive  from 
the  train  and  preparing  for  starting  the  plow. 
On  that  portion  of  the  train  which  was  near- 
est the  locomotive  there  was  an  apron  or  end 
board,  which  it  was  necessary  to  let  down 
before  commencing  to  plow.  It  was  the  duty 
of  appellee  under  his  employment,  as  said 
apron  was  up,  to  lower  it,  preparatory  to  un- 
loading the  dirt.  In  the  stralgtening  of  said 
cable  by  the  locomotive  it  was  a  frequent  oc- 
currence that  the  cable  would  fly  to  one  side, 
If  the  apron  was  up,  and  it  was  dangerous, 
because  of  such  tendency,  to  stand  at  said 
end  board  and  near  said  cable  in  such  cir- 
cumstances. Before  signaling  the  engineer 
to  start  the  locomotive,  it  was  the  duty  of  the 
conductor  to  get  Information  that  all  was 
ready  from  the  cable  men  or  the  brakemen 
at  the  head  of  the  train.  At  the  time  re- 
ferred to  appellee  had  gone  to  said  apron 
for  the  purpose  of  lowering  it.  Although  the 
conductor  did  not  receive  any  signal  that  all 
was  ready,  and  although  he  knew  that  appel- 
lee was  In  a  dangerous  place,  and  at  the  place 
where  be  was  hurt,  as  hereinafter  stated,  yet 


be  gave  the  engineer  a  signal  to  start,  witb 
the  result  that  the  latter  suddenly  started  tlw 
locomotive,  thereby  causing  the  pable  In- 
stantly to  strike  and  severely  injure  appellee, 
before  he  had  time  to  escape.  At  that  time 
appellee  was  in  the  line  of  his  duty,  standing 
In  the  usual  place  for  loweHng  said  apron, 
and  was  engaged  in  so  doing  in  conformity  to 
the  orders  of  the  conductor.  It  is  further 
found  that  appellee  had  no  warning  or  notice 
that  the  locomotive  was  about  to  start,  and 
that  he  did  not  know  that  his  location  was 
dangerous,  because  he  had  received  no  sig- 
nal. The  Jury  answered  In  the  afi^rmatlre 
the  twenty-second  Interrogatory  propounded 
to  them,  which  was  as  follows:  "Was  not 
the  plaintiff,  at  the  time  of  his  injury,  using 
and  exercising  ordinary  care  and  diligence 
for  his  own  safety?" 

The  second  paragraph  of  the  complaint 
was  evidently  drafted-  on  the  theory  of  stat- 
ing a  cause  of  action  under  the  first  part  of 
the  fourth  subdivision  of  section  1  of  the  em- 
ployer's liability  act  (section  7083,  Bums' 
Ann.  St  1901).  See  Indianapolis,  etc.,  Ck>.  t. 
Houlihan,  157  Ind.  494,  60  N.  E.  943,  54  L. 
R.  A.  787;  Thacker  v.  Chicago,  etc.,  R.  Co, 
159  Ind.  82,  64  N.  B.  605,  59  L.  R.  A.  792.  It 
is  objected  that  this  paragraph  is  insufficient, 
for  the  reason  that  it  is  not  averred  that  a 
duty  of  warning  appellee  was  owing  to  bim, 
or  that  he  had  a  right  to  expect  it.  It  Is  al- 
leged that  Deer  had  full  charge  and  control 
of  the  train,  and  also  that  he  knew  that  ap- 
pellee was  standing  near  the  car,  and  that  to 
give  such  signal  or  order,  and  so  cause  tbe 
locomotive  to  start,  would  instantly  canse 
appellee's  working  place  to  become  dangerous 
and  unsafe  to  him.  It  also  sufficiently  ap- 
pears that  appellee  was  in  a  place  where  his 
duty  under  his  employment  called  him.  It 
Is  in  these  circumstances  that  it  is  alleged 
that  said  conductor  "carelessly  and  negligent- 
ly, without  any  notice  or  warning  to  this 
plaintiff  whatever,  suddenly  signaled,  or- 
dered, and  caused  the  engineer  of  said  train 
to  suddenly  start  said  locomotive  eastward." 
The  failure  to  give  notice  is  not  charged  as 
a  substantive  ground  of  negligence.  Tbe 
ground  of  negligence  was  the  giving  of  the 
signal,  but  we  should  be  prepared  to  hold,  it 
the  averment  were  that  the  conductor  negli- 
gently started  the  locomotive  without  giving 
notice  to  appellee,  that,  considering  that  the 
conductor  was  in  full  charge  of  the  train, 
and  knew  that  appellee's  position  would  be 
rendered  perilous  by  starting  the  locomotive 
without  notice,  a  duty  upon  the  part  of  the 
conductor  to  give  notice  was  sufficiently  dis- 
closed by  the  facts  alleged.  A  bare  allega- 
tion of  tlie  legal  duty  amounts  to  nothing. 
Facts  should  be  alleged  which  disclose  the 
existence  of  the  duty,  and  in  this  respect  the 
paragraph  before  us  appears  to  be  sufficient. 
See  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser  tat 
last  term)  71  N.  E.  218.  We  need  not  ci^n- 
sider  the  sufficiency  of  the  other  paragrai'l!< 
of  complaint,  for  It  sufficiently  appears  from 


Digitized  by  LjOOQ IC 


Ind.) 


SOtTHEBN  INDIANA  RY.  CO.  v.  FINE. 


591 


the  ans-wera  to  Interrogatories  that  the  Jury 
found  for  appellee  on  the  second  paragraph. 

It  1b  disclosed  by  a  bill  of  exceptions  that 
in  making  the  closing  argument  one  of  the  at- 
torneys for  appellee  said  to  the  jury:  "Fhid 
your  general  verdict,  inserting  the  amount 
you  will  give  the  plaintiff.  Then  take  each 
Interrogatory,  and  answer  each  so  that  It  may 
dovetail  In  and  agree  with  your  general  ver- 
dict, and" —  At  this  point  the  argument  was 
interrupted  by  one  of  appellant's  attorneys, 
who  objected  to  said  statements,  and  moved 
the  court  to  withdraw  the  submission  of  the 
cause  from  the  Jury  on  account  of  the  mis- 
couduct  of  counsel,  and  he  further  objected 
to  proceeding  with  the  cause.  It  Is  disclosed 
that  the  court  overruled  the  objections  and 
motions,  and  that  It  stated  that  It  would  in- 
struct the  Jury  to  answer  the  Interrogatories 
according  to  the  evidence,  to  each  of  which 
rulings,  as  the  bill  states,  appellant  excepted. 
Upon  the  conclusion  of  the  incident,  appel- 
lee's counsel  stated,  In  proceeding  with  his 
argument,  "that  the  plaintiff  did  not  desire  a 
verdict  of  any  kind  that  was  not  based  upon 
the  evidence."  Among  the  Instructions  aft- 
erwards given  Is  one  which  directed  the  Jury, 
to  "answer  each  of  the  interrogatories  sub- 
mitted as  the  evidence  warrants,  without 
reference  to  your  general  verdict"  Consid- 
ering the  purpose  that  answers  to  Interroga- 
tories propounded  to  the  Jury  are  designed  to 
subserve.  It  Is  proper.  In  considering  them  in 
argument,  to  discuss  not  only  the  evidence 
in  Its  application  to  the  interrogatories,  but 
even  to  go  further,  and  impress  upon  the 
minds  of  the  Jurors  that;  as  the  verdict  and 
the  answers  will  be  considered  together, 
great  care  should  be  exercised  In  the  framing 
of  their  answers,  to  the  end  that  the  Jurors 
shall  fully  apprehend  the  Import  of  each  in- 
terrogatory, and  that  their  answers  shall  be 
In  accord  with  the  evidence.  But  we  have 
no  hesitation  In  stating  that  the  suggestion 
made  by  counsel  for  appellee  In  arguing  the 
cause  to  the  Jury  was  Improper.  The  ob- 
jection to  the  statement  in  question  lay  in 
Its  strong,  If  not  necessary,  Implication  that, 
having  reached  a  general  verdict  In  favor  of 
the  plaintiff,  the  Jurors  should  not  approach 
the  task  of  answering  Interrogatories  with 
Ingenuous  minds,  but  that  they  should  do  so 
with  the  predominant  purpose  of  making 
such  answers  as  would  not  be  out  of  accord 
with  a  general  verdict  In  favor  of  the  plain- 
tiff. If  in  the  argument  of  a  cause  counsel 
go  beyond  the  confines  of  legitimate  argu- 
meut,  the  court,  as  a  minister  of  Justice, 
should  Interfere;  and  this  it  should  do  wheth- 
er opiwslte  counsel  are  objecting  or  not  It 
does  not  follow,  however,  that  a  litigant  who 
claipis  to  have  been  prejudiced  by  Improper 
argument  can  successfully  complain  of  the 
failure  of  the  court  to  so  Interfere.  A  duty 
is  devolved  upon  his  counsel  directly  to  bring 
the  matter  to  the  attention  of  the  court,  to 
make  specific  statement,  if  reasonably  re- 
quired, of  the  ground  of  the  objection,  and.  If 


the  wrong  is  not  Incurable,  to  request  the 
court  to  admonish  the  Jury  not  to  consider 
the  statement  to  which  the  objection  Is  made. 
Coppenhaver  v.  State,  160  Ind.  640,  07  N.  E. 
453;  Robb  v.  State,  144  Ind.  509,  43  N.  E.  642; 
Worley  v.  Moore,  97  Ind.  16;  Morrison  v. 
State,  76  Ind.  335.  An  exception  Is  deSned 
by  Civil  Code  as  "an  objection  taken  to  the 
decision  of  the  court  upon  a  matter  of  law." 
Section  637,  Bums'  Ann.  St  1901.  It  there- 
fore follows  that  an  exception  cannot  be  re- 
served to  the  argument  of  opposite  counsel. 
Robb  V.  State,  supra;  Coppenhaver  v.  State, 
supra.  It  1b  only  where  the  court  has  refused 
to  sustain  a  proper  motion  that  an  exception 
can  be  reserved  in  case  of  Improper  argu- 
ment. The  making  of  the  statements  here 
under  consideration  furnished  no  ground  for 
setting  aside  the  sabmlsslon  of  the  cause. 
Appellant  was  only  entitled  to  have  the  jury 
sufficiently  admonished  without  delay  that 
th6  statements  should  not  be  considered. 
Blume  T.  State,  154  Ind.  343,  66  N.  E.  771. 
We  may  assume  that  appellant's  bill  of  excep- 
tions concerning  the  Incident  states  the  facts 
as  strongly  as  was  warranted,  and  we  may 
therefore  presume  that  the  statement  of  the 
court  that  It  would  Instruct  the  Jury  to  answer 
the  Interrogatories  according  to  the  evidence 
was  made  in  the  presence  and  hearing  of  the 
jury.  This  was  ultimately  followed,  as  we 
have  seen,  by  an  Instruction  that  the  jury 
was  to  answer  each  of  the  interrogatories 
without  reference  to  the  general  verdict 
While  the  court  might  with  propriety,  have 
given  a  seasonable  and  emphatic  admonition 
to  the  Jury,  yet,  apart  from  the  failure  to  re- 
serve an  exception  to  the  refusal  to  grant  a 
proper  motion,  we  think  that  appellant  has 
no  just  cause  to  complain  of  the  failure  of  the 
court  to  go  further  than  It  did.  While  much 
la  made  of  the  Incident  In  appellant's  brief, 
yet  it  appears  to  us  that  the  failure  of  the 
court  to  duly  and  seasonably  admonish  the 
jury  was  quite  as  much  the  fault  of  the  com- 
plaining party  as  It  was  of  the  court. 

It  Is  urged  by  counsel  for  appellant  that 
there  was  error  In  the  giving  of  certain  In- 
structions, In  that  the  court  Inadvertently  as- 
sumed In  said  Instructions  that  the  fourth 
paragraph  of  the  complaint,  to  which  a  de- 
murrer had  been  sustained,  was  In  the  record. 
The  paragraph  mentioned  attempted  to  state 
a  common-law  liability,  It  being  based  on  the 
theory  that  appellant  had  negligently  failed  to 
provide  a  safe  place.  Such  an  Inadvertence 
as  the  one  mentioned  would  ordinarily  pre- 
sent a  serious  question,  but,  in  view  of  the 
answers  to  Interrogatories,  we  must  refuse  to 
reverse  on  this  ground.  It  Is  true  that  the 
Jury  found  that  the  place  where  appellee  was 
working  was  rendered  unsafe  by  the  act  of 
the  conductor,  but  this  was  also.  In  Its  sub- 
stance, an  element  In  a  state  of  facts  author- 
izing a  recovery  under  the  fourth  subdivision 
of  section  1  of  the  employer's  liability  act  In 
part  the  elements  of  the  common-law  liability 
and  of  the  llaCIIity  imposed  by  said  subdivl-. 
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■Ion  are  ewiiuioa.  and,  u  to  tbe  fnrtber  fact* 
which  must  have  existed  to  warrant  a  hold- 
ing that  appellant  was  liable  by  rtrtue  of  tbe 
statute,  it  will  be  obserTed  that  appellee  baa 
q>eclal  findings  in  his  favor.  It  therefore  ap- 
pears that  the  Jury  found  for  appellee  on  the 
8ec6nd  paragraph  of  his  complaint,  and 
whether  it  was  the  farther  purpose  of  ths 
Jury  to  find  for  appellee  on  any  other  para- 
graph is  wholly  immaterial.  Appellant  was 
not  entitled  to  a  new  trial  on  the  ground 
urged.  Roush  ▼.  Roush,  154  Ind.  672,  55  N. 
B.  1017,  and  cases  cited:  Baltimore,  etc.,  B, 
Co.  T.  Harbin,  160  Ind.  441,  07  N.  E.  109. 

Tbe  fifth  instruction  given  by  the  court 
contained  a  detailed  statement  of  the  char- 
ges of  negligence,  and  it  concluded  with  • 
statement  that,  if  the  Jury  found  that  Appeh 
lant  was  guilty  of  negligence,  through  its 
conductor,  appellee  "might"  recover,  whether 
there  was  any  negligence  upon  the  part  of 
the  engineer  or  not  The  objection  made  to 
this  Instruction  Is  that  it  did  not  charge  that 
the  evldoice  must  show  that  appellee  had  not 
assumed  the  risk.  It  will  be  observed  that 
tbe  toatruction  did  not  state  that  appellee  was. 
entitled  to  recover  if  be  proved  negligence  as 
alleged,  but  its  effect  was  to  charge  the  Jury 
that  there  might  be  a  recovery  by  appellee 
although  the  charge  of' negligence  as  to  the 
engineer  might  not  have  been  made  out  The 
third  and  eleventh  instructions  which  the 
court  gave  to  tbe  Jury  stated  very  clearly 
the  doctrine  of  assumed  risk;  the  thirteenth 
instruction  was  to  th?  effect  that  it  was  nec- 
essary for  appellee  to  have  a  preponderance 
of  tbe  evidence  on  some  paragraph  of  bis 
complaint  in  order  to  recover;  and  the  first 
instruction.  In  ^ect  stated  that  the  burden 
was  on  appellee  to  prove  the  averments  of  at 
least  one  paragraph  of  his  complaint.  We 
are  of  opinion,  considering  the  charge  as  a 
whole,  that  it  was  not  misleading  upon  the 
point  indicated.  See  American,  etc.,  Co.  v. 
Hulllnger.  161  Ind.  678,  680^  67  N.  B.  986^  0» 
N.  B.460. 

Upon  the  subject  of  contributory  negli- 
gence it  is  clear  that  under  tbe  findings  of 
the  Jury  that  defense  was  not  available.  In 
1  Shearman  &  Redfield  on  Negligence,  t  99,  it 
is  stated:  "It  is  now  perfectly  well  settled 
that  the  plaintiff  may  recover  damages  caus- 
ed by  the  defendant's  negligence,  notwith- 
standing the  plaintiff's  own  negligence  expos- 
ed him  to  the  risk  of  Injury,  if  such  injury 
was  more  immediately  caused  by  the  defend- 
ant's omission,  after  becoming  aware  of  tbe 
plaintiff's  danger,  to  use  ordinary  care  for 
tbe  purpose  of  avoiding  injury  to  him.  We 
know  of  no  court  of  last  resort  in  which  this 
rule  is  longer  disputed."  See,  also,  Erans- 
vllle,  eta,  R.  Co.  v.  Hlatt  17  Ind,  102;  Evans 
V.  Adams  Express  Co.,  122  Ind.  362.  23  N.  E. 
1039,  7  L.  R.  A.  678;  Krenzer  v.  Pittsburgh, 
eta,  R.  Co.,  161  Ind.  587,  43  N.  E.  649,  52  N. 
B.  220,  68  Am.  St  Rep.  252;  Pickett  v.  Wll- 
mlngtoo,  etc,  R.  Co.,  117  N.  C  616,  23  S.  a 


864,  80  U  B.  A.  267,  6S  Am.  8t  Bep.  ffil; 
Thompson  T.  Salt  Lake,  eta,  Ca,  16  Utah, 
281,  62  Paa  92,  40  L.  R.  A.  172.  67  Am.  8t 
Rep.  021;  Fonda  v.  St  Paul  City  R.  Co,  71 
Minn.  438,  74  N.  W.  ICO,  70  Am.  St  Rep.  341; 
Rider  v.  Syracuse,  etc.,  Co.,  171  N.  X.  139,  63 
N.  B.  836,  58  L.  R.  A.  125;  Everett  v.  Log 
Angeles,  etc.,  R.  Co.,  115  Cal.  105.  43  Paa  207, 
46  Paa  889,  34  L.  R.  A.  350.  Under  this  view 
of  the  law,  which  has  been  somewhat  sen- 
tentiously  phrased  as  the  doctrine  of  "last 
clear  chance,"  it  is  plain  that  tbe  act  of  ap- 
pellant's conductor,  for  whose  negligence  tbe 
statute  rendered  appellant  responsible,  wu 
the  efficient  and  ivoxlmate  cause  of  appel- 
lee's injury. 

Complaint  is  made  of  the  sixth  InstruetloD 
which  the  court  gave  to  the  Jury,  but,  as  that 
Instruction  related  to  negligence  upon  tbe 
part  of  the  engineer,  we  think  that  for  rea- 
sons already  sufficiently  Indicated  it  is  not 
necessary  to  express  ourselves  upon  this  ob- 
jection. 

It  is  claimed  by  counsel  for  appellant  that 
the  verdict  is  not  sustained  by  the  evidence: 
There  is  a  conflict  in  the  testimony  as  to 
whether  the  apron  was  up  or  down.  In  the 
testimony  of  the  conductor  be  admitted  that 
Be  saw  appellee  at  tbe  place  where  he  was  in- 
jured Just  before  tbe  signal  to  start  was  giv- 
en, and  that  he  (the  conductor)  knew  that  tbe 
cable  would  be  liable  to  fly.  His  excuse  for 
giving  tbe  signal  seems  to  be  based  on  tbe 
claim  that  tbe  apron  was  down;  that  be  had 
before  warned  appellee  to  keep  away  frooi 
the  cable  except  when  be  was  required  to 
lower  the  apron;  and  that  the  latter  bad 
plenty  of  time  to  get  away  before  the  locomo- 
tive commenced  to  move  the  plow.  Tbe  Jmy 
was  Justified  from  the  evidence  in  condndiiif 
that  appellee  was  struck  by  the  cable  as  sood 
as  the  locomotive  commenced  to  move,  and  It 
is  but  reasonable  to  suppose  that  tbe  ten- 
dency of  the  cable  to  fly  would  be  while  tbe 
slack  was  being  taken  up,  and  not  after  tbe 
resistance  of  the  plow  had  taken  the  lateral 
kinks  and  curves  out  of  the  cable  and  caused 
it  to  be  partially  burled  in  tbe  dirt  upon  the 
cars.  Regarded  apart  from  tbe  matter  of  tbe 
issues,  the  Jury  were  fully  warranted  in  con- 
cluding that  the  conductor  was  negligent  It 
is  claimed,  however,  that  there  was  a  signal 
given  to  the  conductor,  and  that  therefore, 
the  allegation  of  the  second  paragraph  re- 
specting negligence  was  not  made  out  One 
witness  (Emery)  testified  that  he  said,  "I  am 
ready."  The  conductor  does  not  claim  tbat 
he  heard  said  words.  He  testified  that  be 
was  pretty  sure  a  signal  was  given;  that  it 
was  his  recollection  that  it  came  from  one 
Ramsey.  The  letter's  recollection  was  de- 
ficient on  that  point  Other  men,  who  were 
about  the  head  of  the  train,  testified  that 
they  saw  no  signal  given  to  tbe  conductor 
and  heard  no  warning.  There  Is  oo  reasco 
for  disturbing  the  verdict. 

Judgment  afSrmedL 
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DORF.  (No.  ao.4oa)* 

(Supreme  Coort  of  Indiana.     Dec.  T,  1004.) 

CABRIEBS  —  INJnRT  TO  PASSENGKB  —  BTREXT 
CARS— «TAM DIN O  OH  aUNNINO  BOARD— NBO- 
I.IQKI«CX  —  CONTRIBUTOIT  tlBfiLlOCRCK  — 
VERDICT— SPaCIAI.  riKDIMO»— IROORBISTXNOT 
— 1R8TBU0TI0:*B. 

1.  Under  the  exprese  proTlsiona  of  Barna' 
Ann.  St.  1901,  g  650,  special  findtnga  control 
the  verdlot  only  when  inconsistent  thetevrith. 

2.  A  poaaeneer  on  a  crowded  attect  car,  who 
■tanda  on  the  running  board  and  anpporta  him- 
•elt  br  the  guard  bar,  does  not,  aa  a  matter  of 
law,  nil  to  exercise  audi  ordinary  care  as  the 
circnmatancea  require,  especially  when  the  rep- 
reacntativc  of  the  carrier,  charged  with  the  duty 
o£  aeatinc  and  directing  the  passengera,  expreas- 
Ut  anthoriaea  him  to  stand  there. 

8.  Wbeta  a  passenger  standing  on  the  ranning 
board  of  ■  street  car  waa  injured  by  being 
atrnck  by  another  car  passing  on  another  track, 
heU,  that  the  question  whether  defendant  was 
negligent  in  running  ita  ears  so  dose  together 
waa  one  for  the  jury. 

4.  It  is  not  the  province  of  the  Supreme  Court 
on  appeal  to  review  the  facta  and  weigh  the  ev- 
idence. 

6.  Wbera  a  paaaenger  on  a  atreet  car,  while 
•tanding  on  the  running  board,  waa  injured  by 
being  struck  by  another  ear  passing  on  another 
track,  in  an  action  by  bim  for  the  Injuries,  evi- 
dence considered,  and  held  to  austain  a  verdict 
for  plaintllf. 

6.  Where  a  passenger  on  -a  street  car,  while 
riding  on  the  running  board,  was  injured  by  be- 
ing struck  by  another  car  passing  on  another 
track,  in  an  action  by  him  for  the  injnriea  an 
instmctioB  that  if  plaintilTs  injuriea  were  dua 
to  his  violation  of  the  rulea  of  the  defendant, 
and  if  a  guard  rail  was  placed  on  the  car,  so 
that  passengers  were  warned  not  to  stand  on 
the  running  board,  and  plaintiff  Ignored  the 
preaenoe  of  the  guard  rail,  1m  could  not  recov- 
er, even  though  the  conductor  permitted  him  to 
atand  on  the  running  board,  was  properly  refus- 
ed, in  that  it  emitted  to  Infomi^tbe  jury  that 
notice  of  the  existence  of  the  rulea  must  be 
•bown  before  plaintiff  could  be  bound  by  them. 

7.  In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  passenger,  the  question 
wbcthar  the  conductor  of  the  car  had  authority 
to  permit  a  passenger  to  stand  on  the  ranning 
board  was  for  the  jury. 

Appeal  from  Circuit  Court,  Wells  Conntr; 
BL  C.  Vaughn,  Judge. 

'  Action  by  Theodore  Hardeadorf  against 
tbe  Ft  Wayne  Traction  Company,  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
pealed. Transferred  from  the  Appellate 
Court  onder  Act  March  13,  1901  (Acts  1901, 
p.  590,  &  238;  section  13370,  Bums'  Ann.  St 
1901).    AlBnnod. 

Barrett  &  Morris,  tn  sppellaat  B.  M. 
Hench,  for  appellee. 

DOWLTNO,  C  J.  Hardendorf,  who  was 
tbe  pUintlff  below,  sned  the  Ft  Wayne 
Traction  Company  fer  a  personal  injury  al- 
leged to  hare  been  snstained  by  blm  while 
a  passenger  on  one  of  appellant's  car*.  Tbe 
complalBt  was  in  two  paragrapbs,  tbe  negll> 
gence  charged  in  the  flnt  being  that  the 
appellant  wrongfolly  permitted  the  car  on 
which  the  appellee  was  a  passenger  to  nu 


1 1.  See  Trial,  vol.  4t,  C«dL  Dig.  |  B7. 
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Into  and  against  another  ear  before  It  had 
cleared  a  switch;  and  the  second  paragrapb 
alleging  that  the  appellant  negligently  ran 
two  cars  against  each  other,  whereby  appel- 
lee, who  was  a  passenger  on  one  of  them, 
was  injured.  Tbe  answer  denied  all  tbe 
averments  of  tbe  complaint  The  cause  was 
tried  by  a  Jury,  who  returned  a  general  yet- 
met  In  favor  of  tbe  appellee.  Answers  to 
numerous  questions  of  fact  submitted  to  tbe 
Jury  accompanied  their  verdict  Motions  for 
Judgment  on  the  special  answers  and  for  a 
pew  trial  were  overruled,  and  Judgment  was 
entered  npon  the  verdict  These  rulings  are 
assigned  for  error. 

The  following  is  a  sammai7  of  tbe  facta 
stated  in  the  special  answers:  The  plaintiff 
was  Injured  while  riding  on  one  of  defend- 
ant's open  cars,  May  30, 1900,  going  eastward 
from  Unwood  Cemetery  to  the  my  of  Ft 
Wayne,  Ind.  Before  it  started,  tbe  defend- 
ant caused  a  wooden  guard  bar,  3  Inches 
wide  and  1^  Inches  thick,  extending  past  all 
tbe  seats,  elevated  2  feet  above  the  floor,  and 
securely  fastened  in  its  position,  to  be  placed 
on  the  left  side  of  tbe  car,  8  feet  above  tbe 
running  board  on  that  side,  which  also  ex- 
tended the  whole  length  of  the  car.  The  bar 
was  so  placed,  as  tbe  plaintiff  knew,  to  warn 
passengers  not  to  enter  or  leave  the  car  on 
its  left  aide,  and  not  to  stand  on  tbe  running 
board.  When  the  car  started  from  the  ceme- 
tery toward  Ft  Wayne,  the  plaintiff  made  no 
attempt  to  get  on  the  car  on  its  south  side, 
but  stood  on  the  running  board,  agalust  said 
bar,  and  remained  in  that  place  until  tbe 
car  passed  into  the  south  side  of  defendant's 
switch,  west  of  tbe  St  Mary's  Biver  Bridge. 
At  that  time  another  of  defendant's  passen- 
ger cars  was  on  the  north  side  of  the  switch 
to  be  moved  westward,  and  tbe  plalntifl 
was  then  on  the  running  board,  between  the 
two  cars;  and,  at  the  point  where  they  met 
or  attempted  to  pass  each  other,  tbe  space 
between  tbe  tracks  was  too  narrow  to  per- 
mit tbe  plaintiff  to  stand  safely  on  the  run- 
ning board.  The  plaintiff  received  tbe  in- 
juries complained  of  at  the  time  tbe  two 
cars  possed  each  other  on  the  switch,  by  be- 
ing struck,  while  on  tbe  left  running  board, 
by  the  side  of  the  car  on  the  north  track 
of  the  switch.  The  plaintiff  was  not  ac- 
quainted with  tbe  tines  and  tracks  of  de- 
fendant's railway  at  tbe  place  of  the  acci- 
dent 

Counsel  for  appellant  argue  that  the  spe- 
cial answers  of  tbe  Jury  show  contributory 
negligence  on  the  part  of  the  plaintiff,  and 
that  his  injury  was  caused  by  bis  want  of 
ordinary  care,  In  occupying  a  place  of  ob- 
vious danger,  In  disregard  of  the  warning 
and  prohibition  implied  by  the  presence  of 
the  guard  bar.  They  further  contend  that, 
even  If  the  plaintiff  was  on  the  runulng  board 
with  the  permission  or  by  the  direction  of 
tbe  conductor  of  tbe  car,  the  appellant  is 
not  liable,  because  tbe  conductor  had  not 
authority  to  permit  or  license  a  violation  of 
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the  rules  of  the  company,  or  a  disregard  of 
known  precautions  adopted  by  the  appellant 
for  the  safety  of  passengers  and  for  its  own 
protection.  Tbey  cite  Bass,  Receiver,  y. 
Reltdorf,  25  Ind.  App.  6C0,  58  N.  E.  95;  RaU- 
way  T.  Goddard,  25  Ind.  185;  Railway  ▼. 
Duncan,  28  Ind.  441,  92  Am.  Dec.  322;  Nave 
V.  Flack,  90  Ind.  205,  46  Am.  Rep.  205;  Balti- 
more R.  Oo.  v.  Jones,  95  U.  S.  439,  24  L.  Ed. 
506;  liouisvllle  R.  Co.  v.  Eves,  1  Ind.  App, 
1*24.  27  N.  E.  580;  Trout  v.  City  of  Elkhart, 
12  Ind.  App.  343,  39  N.  E.  1048;  Smith  v. 
Wabash  R.  Co.,  141  Ind.  92,  40  N.  E.  270; 
Aurellus  v.  Lake  Erie  &  Western  R.  Co.,  19 
Ind.  App.  584,  49  N.  E.  857;  Neiboer  v.  De- 
troit Electric  R.  Oo.  (Mich.)  87  N.  W.  626.  A 
general  Terdict  Is  the  response  of  the  Jury 
to  the  whole  of  the  evidence  In  the  cause. 
The  partlgular  facts  found  In  answer  to  In- 
terrogatories in  most  cases  constitute  a  part 
only  of  the  facts  proved  on  which  the  gen- 
eral verdict  rests.  The  special  finding  shows 
that  the  facts  stated,  as  the  Jury  believed, 
were  proved  upon  the  trial,  and  that  they 
probably  were  considered  by  the  Jury;  but 
the  general  verdict,  taken  in  connection  with 
the  special  answers,  indicates  that  because 
'of  other  facts,  and  from  presumptions  or 
inferences  from  them,-  the  particular  facts 
found  were  not  of  controlling  Influence  in 
determining  the  nature  of  the  verdict  The 
special  finding  of  facts  controls  the  general 
verdict  only  when  Inconsistent  with  It.  Sec- 
tion 556,  Bums'  Ann.  St.  1901.  And  every 
reasonable  presumption  will  be  Indulged  In 
support  of  the  general  verdict.  Rldgeway  v. 
Dearlnger,  42  Ind.  157.  There  Is  no  diffi- 
culty In  this  case,  and  the  answers  to  the 
Interrogatories  are  easily  reconciled  with  the 
verdict.  The  position  of  the  plaintiff  on  the 
ranning  board  may  not  have  b6en  necessarily 
dangerous  or  improper,  or  he  may  have  taken 
It  with  the  permission  or  by  the  direction  of 
some  agent  of  the  company  who  was  au- 
thorized to  assign  him  a  place  on  the  car,  or 
there  may  have  been  other  circumstances 
which  made  it  necessary  or  proper  for  him 
to  stand  there.  Nothing  in  the  answers  to 
the  Interrogatories  was  inconsistent  with  the 
fact  that,  by  reason  of  special  precautions  in 
the  running  of  the  cars  on  that  occasion, 
their  reduced  rate  of  speed,  and  special  in- 
structions to  motormeu  and  conductors  for 
their  guidance  when  meeting  or  passing  oth- 
er cars,  a  place  on  the  running  board  may 
have  been  rendered  as  safe  and  as  suitable 
for  a  male  passenger  as  a  seat  within  the 
car.  Hence,  although  the  plaintiff  may  have 
known  that  the  guard  bar  was  put  up  to 
warn  passengers  not  to  enter  or  leave  the  car 
on  its  left  side,  and  not  to  stand  on  the 
running  board,  yet  the  circumstances  may 
have  been  such  as  to  Justify  a  person  of  ordi- 
nary prudence  and  care  for  his  own  safety  in 
standing  on  the  running  board,  and  in  follow- 
ing the  directions  of  an  agent  of  the  com- 
pany charged  with  the  duty  of  placing  the 
passengers.  In  taking  a  position  there.    Citi- 


zens' St.  R.  Co.  v.  Jolly,  161  Ind»  80,  67  N.  E. 
935.  The  special  findings  were  not  irrecon- 
cilable with  the  general  verdict,  and  appel- 
lant's motion  for  Judgment  upon  them  was 
properly  overruled. 

The  motion  for  a  new  trial  rests  upon  two 
grounds:  First,  that  the  verdict  was  not 
sustained  by  sufficient  evidence;  and,  sec- 
ond, error  of  the  court  in  refusing  to  give 
instructions  numbered  4  and  6.  Upon  the 
motion,  counsel  for  appellant  undertake  to 
maintain  two  propositions:  (1)  That  it  ap- 
pears from  the  evidence  that  appellee's  in- 
juries were  not  occasioned  by  appellant's 
negligence;  and  (2)  that  they  were  the  re- 
sult of  his  own  contributory  fault  Upon 
this  branch  of  the  case  the  facts  proved  were 
as  follows:  Before  the  car  started  from  the 
cemetery,  which  was  about  1%  miles  from 
the  courthouse  at  Ft  Wayne,  a  substantial 
guard  bar  was  securely  fastened  on  the  left 
side  of  the  car,  three  feet  above  the  running 
board,  and  extending  the  whole  length  of  the 
car.  The  plaintift  knew  that  It  was  pat 
up  to  warn  passengers  not  to  enter  ot  leave 
the  car  on  that  side,  and  not  to  stand  on 
the  running  board.  May  30,  1900,  was  Deco- 
ration Day,  and  a  great  number  of  people- 
men,  women,  and  children — had  assembled  at 
Linwood  Cemetery  to  hear  and  to  see  the 
exercises.  Shortly  after  3  o'clock  the  plain- 
tiff, with  his  son,  a  child  seven  years  old, 
went  to  the  appellant's  car  to  take  passage 
back  to  Ft  Wayne.  Tbe  car  was  crowded, 
and  the  plaintiff  stepped  upon  the  running 
board  on  its  left  side.  The  agent  of  the 
company,  one  of  whose  duties  it  was  to 
superintend  the  loading  of  the  cars,  to  place 
and  remove  the  guard  bars,  and  to  start  the 
cars,  came  to  the  left  side  of  the  car,  where 
the  plaintiff  was  standing,  and  proceeded  to 
put  up  the  guard  bar.  The  car  was  standing 
still,  plaintlfCs  son  was  on  the  ground,  and 
plaintiff  was  trying  to  get  him  np  on  the 
step.  The  agent  pushed  the  bar  along  the 
side  of  the  car  and  under  plaintiff's  arm. 
He  said  to  plaintiff,  "Put  the  boy  inside,  and 
hang  on  this  guard  rail."  The  plaintiff  did 
as  he  was  told  to  do,  and,  afterward,  while 
on  the  running  board,  poid  his  fare  to  the 
conductor  of  the  car.  No  objection  to  Ms 
riding  on  the  running  board  w^as  made  bj 
any  one.  Other  persons  also  stood  upon  the 
running  board.  While  the  car  was  passing 
oat  of  a  switch,  and  was  near  its  point  it 
came  into  collision  with  another  of  defend- 
ant's cars  moving  in'  the  opposite  direction, 
whlcb  bad  started  out  of  the  other  track  too 
soon  to  clear  the  plaintiff's  car;  and  the 
plaintiff  was  caught  between  the  two,  and 
was  crushed  and  rolled  along  their  sides  until 
bis  body  dropped  out  at  the  rear  end  of  the 
car  on  which  he  stood.  His  injuries  were  of 
a  very  serious  character,  and  their  effect 
was  permanent.  It  cannot  be  stated  as  a 
conclusion  of '  law  that  a  passenger  on  a 
crowded  street  car,  who  stands  upon  the  run- 
ning   board   and  supports   himself   by  the 
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Kuaid  bar,  do«fl  not  exercise  mich  ordlnaiy 
care  as  the  circumstances  require.  Mo^e  es- 
pecially "may  the  passenger  be  Jnsttfled  In 
taking  and  maintaining  such  a  position  when 
the  representative  of  the  company  who  la 
charged  with  the  duty  of  seating  and  direct- 
ing the  passengers  expressly  authorizes  blm 
to  standing  In  that  place.  The  facts  that  no 
objection  is  made  by  the  conductor  of  the 
car  who  collects  the  fare  of  the  passenger, 
and  that  other  persons  at  the  same  time  are 
■nflered  to  stand  upon  the  running  board, 
may  also  be  considered  in  determining  the 
question  whether  the  plaintiff  exercised  ordi- 
nary care  under  the  circumstances.  The  na- 
ture of  the  construction  of  a  street  railroad, 
and  the  manner  in  which  It  la  operated,  may 
be  such  as  to  render  the  position  of  passen- 
gers on  the  running  board  apparently  safe. 
The  presence  of  a  guard  bar,  when  the  per- 
sons in  charge  of  the  road  and  engaged  in 
the  management  of  the  car  direct  the  pas- 
senger to  stand  on  the  running  board,  out- 
side of  the  bar,  is  not  to  be  regarded  as  a 
positive  and  unmistakable  Indication  that 
the  running  board  is  a'  place  of  danger,  or 
that  the  persons  in  charge. of  the  car  have  no 
authority  to  permit  passengers  to  stand  there 
while  the  car  Is  in  motion.  The  perils  ot 
such  a  position  are  neither  so  great  nor  so 
obvious  in  all  cases  as  to  bar  a  recovery 
when  the  passenger  Is  Injured  while  occupy- 
ing It.  There  was  no  evidence  that  the 
knowledge  of  any  rule  of  the  company  pro 
hlbltlng  passengers  from  standing  on  the 
Fanning  board  was  brought  home  to  the 
plaintiff. 

The  questions  whether  the  plalntUT  exer^ 
clsed  ordinary  care,  and  whether  the  defend- 
ant was  negligent  in  running  Its  cars  at  the 
switch  so  close  together  that  they  could  not 
clear  eacb  other,  or  pass  without  coming  in 
collision,  were  questions  of  fact,,  and  It  was 
the  especial  duty  of  the  Jury  to  decide  them. 
It  Is  not  the  province  of  this  court  on  ap- 
peal to  review  the  facts  and  weigh  the  evi- 
dence, and  the  possibility  that,  upon  such 
facts,  another  and  difTerent  opinion  might 
be  arrived  at,  furnishes  no  reason  why  the 
practical  conclusions  of  the  Jury  should  be 
set  aside,  and  an  opposite  view  of  the  eflTect 
of  the  evidence  substituted  for  their  venllct. 
Cooley  on  Torts  <2d  Ed.)  805;  Cincinnati, 
etc.,  Ry.  Co.  ▼.  Grames,  130  Ind.  89,  34  N. 
B.  714;  Board,  etc.,  v.  Bonchruke,  146  Ind. 
311,  4«  N.  E.  470;  Railroad  Co.  v.  Stout,  17 
Wall.  657,  21  L.  Ed.  745;  Ohio,  etc.,  Ry.  CO. 
V.'  Collam,  73  Ind.  261,  88  Am.  Kep.  134; 
Indiana  Pipe  Line  v.  Neusbaum.  21  Ind.  App. 
361.  52  N.  E.  471;  Louisville,  etc.,  R.  Co.  v. 
Williams.  20  Ind.  App.  576,  51  N.  E.  12S; 
Citizens'  Street  R.  Co.  v.  Hoffbaoer,  23  Ind. 
App.  614,  56  N.  E.  64.  It  Is  to  be  observed 
In  the  present  case  that  there  was  no  evi- 
dence of  any  rule  of  the  appellant  forbid- 
ding passengers  to  stand  on  the  running 
board;  that  It  was  not  proved  as  a  fact  that 
si'ch  a  position  was  a  dangerous  one;  It  did 


appear  ttut  the  ear  was  crowded,  and  that 
other  passengers  were  on  the  nuinins  board. 
These  facts  distinguish  this  case  from  sev- 
eral ot  those  cited  by  counsel  for  appellant. 
We  are  also  ot  the  opinion  that  the  guard 
bar  did  not  necessarily  import  notice  to  the 
passengers  that  standing  on  the  running 
board  was  not  allowed,  and  that  the  agents 
of  the  company  had  not  authority  to  permit 
It 

An  examination  of  the  authorities  dis- 
closes wide  differences  of  opinion  among  the 
courts  upon  the  effect  ot  evidence  that  the 
passenger,  when  injured,  was  upon  the  run- 
ning board  of  a  street  car.  The  more  rea- 
sonable view  seems  to  us  to  be  that  the  ques- 
tion Is  generally  one  of  fact,  deixMiilIng  upon 
the  circumstances  of  the  pnniciilnr  case. 
Kentucky,  etc.,  Bridge  Co.  v.  Qiiiakert,  2 
Ind.  App.  244,  28  N.  B.  aiS;  Willis  v.  Ix>ng 
Island  R.  Ca,  84  N.  Y.  C75;  Morris  v.  Eislith 
Ave.  R.  Co.,  68  Hun,  30,  22  N.  Y.  Supp.  066; 
Lake  Shore,  etc.,  R.  Co.  v.  Brown,  123  III.  162, 
14  N.  B.  197.  6  Am.  SL  Rep.  010;  Jacobus  t. 
St  Paul,  etc.,  R.  Co.,  20  trinn.  125  <Gii.  110), 
18  Am.  St  Rep.  360;  Bruno  v.  Brooklyn  City 
R.  Ca,  5  Misc.  Rep.  827.  23  N.  T.  Supp.  507; 
Werle  ▼.  Long  Island  R.  Co..  98  N.  Y.  650; 
Chicago,  etc.,  R.  Co.  t.  Fisher.  141  III.  614» 
81  N.  m.  406;  Woods  T.  Southern  Pacific  R. 
Co.,  9  Utah.  146,  83  Pac.  628;  Cleveland, 
etc.,  R.  Co.  V.  Manson,  80  Ohio  St  451;  Louis- 
ville, etc  R.  Co.  V.  Kelly,  92  Ind.  871,  47 
Am.  Rep.  149.  In  5  Am.  tc  Eng.  Ency.  Law, 
682,  the  general  rule  is  stated  to  be  that 
where  the  passenger  acta  under  the  direc- 
tion of  the  conductor,  or  other  servant  of  the 
carrier  having  apparent  authority  in  that 
behalf,  he  is  not  guilty  of  contributory  neg- 
ligence, on  the  ground  that  the  carrier's 
agent  and  servant  Is  presumably  familiar 
with  the  operation  of  the  cars,  and  bas  rea- 
sonable knowledge  of  what  is  required  for 
the  safety  and  protection  of  passengers.  As 
a  qualification  of  the  rule,  it  is  also  said 
that  even  In  the  case  stated,  the  question 
ordinarily  is  one  tor  the  Jury,  to  be  deter- 
mined from  ail  the  circumstances.  Hanni- 
bal, etc.,  R.  Co.  V.  Martin,  111  111.  219:  Lent 
T.  N.  T.  Cent,  etc.,  R.  Co..  120  N.  Y.  467.  24 
N.  B.  663;  Davis  r.  Louisville,  etc..  R.  Co., 
60  Miss.  136.  10  South.  450. 

Our  conclusion  on  this  branch  of  the  case 
is  that  the  verdict  was  sustained  by  siilil- 
cient  evidence.  In  Bass,  Receiver,  v.  Kelt- 
dorf,  25  Ind.  App.  650.  68  N.  E.  95,  cited  by 
counsel  for  appellant  as  much  In  point  print- 
ed notices  In  conspicuous  places  warned  all 
persons  using  the  swimming  pool  against 
passing  beyond  the  ropes  which  marked  the 
places  of  danger,  and  it  was  shown  that  the 
injured  person  was  able  to  read  them. 

Instructions  numbered  4  and  6  were  to 
the  effect  that  If  appellee's  Injuries  were  due 
to  his  violation  of  the  rules  ot  the  company. 
and  that  if  a  guard  rail  was  placed  on  the 
car.  80  that  passengers  were  warned  not  t» 
stand  on  the  running  board,  and  appellee^ 
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With  knowledge  of  fliat,  tsoored  tlie  prea- 
«nce  of  the  guard  rail,  and  by  reaion  there*' 
of  wae  Injnred,  he  could  not  recover,  eren 
If  the  conductor  permitted  him  to  stand  on 
the  running  board,  because  inch  consent 
would  be  beyond  the  authority  of  the  con- 
ductor. The  first  of  these  instructions  whol- 
ly omitted  to  Inform  the  Jury  that  notice  of 
the  existence  of  the  rules  must  be  shown 
before  the  plalntltT  could  be  bound  by  them, 
and  for  this  reason,  if  for  no  other,  It  was 
objectionable.  The  sixth  declared,  as  a  rule 
of  law,  that  It  was  beyond  the  authority- of 
the  conductor  to  permit  a  {tassenger  to  stand 
on  the  running  board.  Thla  was  not  a  cor- 
rect statement  of  the  law.  The  power  and 
authority  of  the  conductor  were  such  as  were 
expressly  conferred  upon  him  by  the  com- 
pany, such  as  were  necessary  to  the  dl»* 
charge  of  his  duties,  and  such  as  be  was  ac- 
customed to  exercise  with  the  knowledge  and 
approval,  express  or  implied,  of  the  corpora- 
tion. Whether  he  had  authority  to  permit 
passengers  to  stand  on  the  running  board 
was  a  fact  to  be  determined  by  the  Jury. 
Besides,  the  substance  of  both  these  instruc- 
tions, so  far  as  they  stated  the  law  correct- 
ly, was  given  elsewhere  In  the  charge  of  th« 
court 

There  la  no  error  In  tbe  record.   Judgment 
affirmed. 


WEIiTT  V.  WARD,  Sheriff.    (No.  20,442L)i 
(Sapreme  Court  of  Indiana.     Dec.  9,  1904.) 

SBUnifAI.  L&W— VENnC— TKARBRB  OV  OAUSB— 

INDICniBRr— CONSTITUnORAJi   OUAB'- 

ANTIES. 

1.  Const  art  1,  I  13,  provides  that  in  all 
criminal  prosecntiona  the  accused  shall  have  a 
rteht  to  a  public  trial  by  an  impartial  jury  In 
tbe  county  in  which  the  oCense  uall  have  been 
committed.  Article  7.  |  17,  autborlxes  the  Gen- 
eral Assembly  to  modify  and  abolish  the  grand 
Jary  system.  Burns'  Ann.  8t  1901,  (  1900 
(Horner's  Ann.  St  1901,  |  1831 ;  Rev.  St  1881, 
I  1831).  provides  that  when  defendant  Is  prose- 
cuted in  a  county  not  having  jurisdiction  the 
court  may  order  the  venue  of  the  indictment 
to  be  corrected,  and  direct  that  all  paper*  be 
certified  to  the  court  of  the  proper  county,  and 
recognize  defendant  to  appear  at  such  court 
and  the  prosecution  shall  proceed  therein  as 
though  commenced  there.  Held  that  where  de- 
fendant is  indicted  in  one  county,  and  the  of- 
fense Is  charged  to  have  been  committed  there, 
but  it  appears  upon  the  trial  that  tbe  otfense 
was  committed  in  another  county,  tbe  court 
may  amend  the  venue  of  the  Indictment  and 
transfer  the  cause  as  authorized  by  section  1900, 
supra,  and  the  court  to  which  the  transfer  is 
made  acquire*  Jurisdiction  of  the  person  of 
def<>ndnnt  and  the  prosecution  SEalnst  him. 

2.  Under  Const  art  7,  {  17,  providinir  that 
the  General  Assembly  may  modify  or  abolish 
the  grand  Jury  system,  a  person  charged  with  a 
felony  cannot  demand,  as  a  constitutional  right 
that  be  be  tried  only  upon  an  indictment  return- 
ed by  the  grand  Jary  of  tbe  county  in  which 
the  offense  was  committed. 

3.  Bums'  Ann.  St.  1001,  |  1900  (Horner's 
Ann.  St  1901,  i  ISII ;  Rev.  St  1881.  f  1831). 
pruvidiOK  for  the  correction  of  the  venne  of 
an  indictment  or  Infommtion,  and  the  transfer 
of  the  cause  to  the  co-irt  of  the  proper  county, 
where  it  appears  on  the  trial  that  the  offense 

*  Superseded  by  opinion.  73  N.  S.  88t. 


wan  ooramitted  In  a  dKfcreat  eonaty  ttan  that 
charged  In  tii*  indictment  most  be  ooastmeil 
Ui  CMUMCtion  with  all  the  other  section*  of  the 
Code  of  Criminal  Procedure,  and,  when  so  con- 
strned,  la  not  in  conflict  with  any  other  section 
thereol 

Appeal  from  (arenlt  Court.  Warrick  Ooan- 
ty;  E.  M.  Swan,  Judge. 

Habeas  corpua  proceedings  by  Robert  Wel- 
ty  against  Edward  W.  Ward,  as  sheriCt  of 
Warrick  county.  From  a  Judgment  remand- 
ing Ward  to  custody,  he  appeals.    Afiinued. 

Dune  ft  I<orch  and  Edward  Gongh,  for  ap- 
pellant.   Union  W.  XouDgblood,  for  a^iellee. 

MONKS,  J.  This  Is  a  proceeding  by  writ 
of  habeas  corpua  against  appellee^  as  sher- 
iff of  Warrick  county,  for  the  dlacharge  of 
appellant  from  his  custody  as  such  sheriff. 
Final  Judgment  was  entered  remanding  ap- 
pellant to  the  custody  of  appellee  as  such 
sheriff.  It  appears  from  the  record  that  ap- 
pellant was  charged  by  indictment  returned 
In  the  Yanderburg  circuit  court  with  having, 
on  February  8,  1903,  "feloniously  and  blga- 
mously  maxTled  one  I.aura  Tork  in  said  Yan- 
derburg county";  that  said  cause,  witb  aU 
the  papers  therein,  was  transferred  to  the 
Warrick  circuit  court,  and  appellant  was  rec- 
ognized to  aM>ear  at  said  court  under  tbe 
provisions  of  section  1900,  Burns'  Ann.  St. 
1901  (section  1831,  Rot.  St  1881;  secUon 
1831,  Bomer's  Ann.  St  1901),  which  reads 
•8  follows:  "When  It  appears  at  any  time 
before  verdict  or  Judgment,  that  the  defend- 
ant is  prosecuted  in  a  county  not  having  Ju- 
risdiction, the  court  may  order  the  venue  of 
tbe  Indictment  or  Information  to  be  correct- 
ed and  direct  that  all  the  papers  and  proceed- 
ings be  certified  to  the  proper  court  of  tbe 
proper  county,  and  recognize  the  defendant 
and  witnesses  to  appear  at  such  court  on 
the  first  day  of  the  next  term  thereof;  and 
tbe  prosecution  shall  proceed  In  tbe  latter 
court  In  the  same  manner  as  If  It  bad  there 
commenced."  The  proceedings  in  this  cause 
were  In  strict  conformity  with  the  provisions 
of  said  section.  Appellee  insists  that  "as  the 
Yanderburg  circuit  court  had  no  Jurisdiction 
of  this  case,  that  it  could  not  confer  Jurisdic- 
tion upon  the  Warrick  circuit  court"  The 
Indictment  charged  that  the  offense  was  com- 
mitted In  Yanderbiurg  county,  and  tlie  circuit 
court  of  that  county  bad  Jurisdiction  to  try 
the  same.  When  It  appeared  from  the  evi- 
dence at  the  trial  of  said  cause  In  said  court 
that  the  offense  charged,  if  coromittPd,  was 
committed  In  Warrick  county,  then  said  sec- 
tion 1900  (1831),  supra,  directed  what  action 
the  court  should  take.  Section  13  of  article 
1  of  tbe  Constitution  of  tbe  state  provides 
that  "in  all  criminal  prosecutions  the  ac- 
cused shall  have  a  right  to  a  public  trial  by 
an  impartial  Jury  In  the  county  In  which  the 
offense  shall  have  been  committed."  The 
statutes  of  this  state  concerning  the  trial  of 
persons  charged  vrltb  crime.  Including  itnld 
section  1900  (1831),  supra,  are  In  harmony 
wltii  said  section  18.    The  statutes  give  tbe 
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Warrick  circuit  coart  JurlscUcUon  of  all  felo- 
DieB  committed  In  tbat  county,  and  said  at^t- 
utes,  including  section  1800  (1881),  anpra,  and 
tbe  order  of  the  Yanderburg  circuit  court, 
And  the  recognizance  of  aivellant  made  in 
conformity  with  tlie  requirements  ttf  aald 
section  1900  (1831),  and  filing  tlie  oapera  and 
proceedings  mentioned  tliereln  in  ttie  War- 
rick drcnlt  court  gare  said  court  Jurladletloa 
of  tlie  person  of  appellant  and  tbe  proMcor 
tion  against  bim. 

Api>ellant  insists  tbat  courts  cannot  amend 
Indictments,  citing  Ez  parte  Bain,  121  U.  S. 
1,  7  Sup^  Ct  781.  ao  L.  Sd.  849;   Common- 
wealth  T.  Mahar»  10  Pick.  120;    Ckmunon- 
wealth  T.   Child,   18   Pick.   1S8;    CHunmon- 
wealth  v.  Drew.  3  Onsh.  279l    These  cases 
are  not  in  point  here,'  for  the  reason  tbat  in 
Massachnsetts  tbere  was  no  statnte  author- 
izing the  amendment  of  an  indictment;  and 
in  the  Bain  Case,  which  was  a  prosecution 
for  the  violation  of  a  statute  of  the  Dnlted 
States,  there  was  no  statute  authorlzlBg  the 
amendment  of  tbe  indictment,  and  the  of- 
fense charged  belonged  to  a  class  which  the 
federal  Constitution  provides  shall  only  be 
prosecuted  by  presentment  or  indictment  of 
a  grand  Jury.    In  this  case  we  have  a  statute 
\rhlch  authorized  the  court  to  order  the  cor- 
rection of  the  indictment,  and  a  Constitadon 
which  (section  17,  art  T)  provides  that  the 
General  Assembly  may  modify  or  abolish  the 
grand  jury  system.    Statutes  authorizing  the 
amendment  of  indictments  have  l>een  sus- 
tained   in    a    number   of    states.     Com.    t. 
O'Brien,  2  Brewst  560;   Knight  v.  State,  61 
Miss.  802,  .2  South.  262;  Peebles  v.  State^  S5 
Miss.   434;    Miller   v.    State,  53   Miss.  403; 
People  V.  Dunn,  53  Bun,  381,  6  N.  Y.  Supp. 
805;    People  t.  Herman,  45  Hun,  17S;   Peo- 
ple V.  Johnson,  104  N.  Y.  213,  10  N.  D.  090; 
Kosenberger  v.  Com.,  118  Pa.  77,  84,  11  Atl. 
782;    Kough  v.  Com.,  78  Pa.  405;   Myers  and 
Murray  v.  Com.,  79  Fa.  308,  SU;  People  t. 
Waller,  70  Mich.  237,  88  N.  W.  261;  People 
v.   Brown,  110  Mich.  168,  67  N.  W.   1112; 
Sbiflett  y.  Com.,  00  Va.  886,  18  S.  R  888; 
State  T.  Casavant,  64  Vt  405,  23  AU.  686; 
State  T.   BlaisdaU.  49  N.   H.  81:  State  v. 
StebUns,  29  Conn.  408,  79  Am.  Dec  223; 
State  T.  Pierre,  39  La.  Ann.  915,  3  South.  60; 
State  T.  Christian,  80  La.  Ann.  367.     It  ia 
evident  tbat  a  person  charged  with  a  felony 
cannot,  in  tbis  state,  demand  as  a  constitu- 
tional right  that  be  be  tried  only  upon  an 
indictment  returned  by  a  grand  Jury  of  the 
coanty  in  which  the  offense  was  commit- 
ted.    Tbe  order  of  tbe  court  made  in  this 
case  tbat  the  venue  of  said  indictment  be 
corrected  <4)erated  as  an  amendment  of  said 
indictment  to  that  extent,  and  tbe  require- 
ment of  tbe  statute  that  all  the  papers  and 
proceedings  in  the  cause  be  certified  to  the 
court  of  the  county  where  tbe  olfense  char- 
ged tras  committed  is  In  harmony  with  sec- 
tion 13  of  tbe  Bill  of  Rights,  supra. 

Appellant  nest  Insists  tbat  said  section 
tOOO  (1831),  supra,  "is  in  conflict  with  every 


statute  of  criminal  procednre^  and  tbat,  if  it 
la  coDstmed  to. sustain  the  proceeding  In 
this  case,  it  revolutionizes  criminal  proce- 
dure in  this  state."  Said  section  most  be 
constmed  in  connection  with  all  tbe  other 
sections  of  our  Code  of  CMminal  Procedure, 
and,  BO  oooBtrued,  It  la  not  in  conflict  with 
any  other,  section  thereof.  It  i»roTldes  for  a 
course  of  procedure  under  conditioDs  not 
provided  for  in  any  other  tectloa.  In  this 
state  all  crimes  are  statutory,  and  tbe  meth- 
od of  procedure  in  tbe  prosecution  thereof, 
including  the  form  of  the  accusation  and  tbe 
manner  in  which  and  by  whom  preferred,  is 
for  tbe  Legislature  to  determine,  except 
when  restrained  by  the  state  or  federal  (in- 
stitution. It  is  not  claimed  by  appellant  that 
said  section  1000  (1831),  supra.  Is  in  viola- 
tion of  any  provision  ia  either  of  said  Con- 
stitutions. It  is  not  necessary,  therefore,  to 
consider  that  question. 
Judgment  afllrmed. 


dti  Ind.  684) 
FILLINOER  T.  CONLET  st  aL    (No.  20,435.) 
(Supreme  Court  of  Indiana.    Dec.  0,  1904.) 

WILLS — PSOBATB— BXECTITOBS — AOTROBITT 
— KKPLOTKKNT  OF  ATTOBIIKTS. 

1.  Bums'  Ann.  St  1901,  f  2766,  authorizes 
any  person  to  contest  a  will,  or  resist  the  pro- 
bate tfaereot  within  three  years  after  the  same 
has  been  offered  for  probate,  for  certain  enu- 
merated causes,  "or  any  other  valid  objection  to 
It8_  validity,  or  the  probate  thereof,"  and  re- 
quires tbe  executor  and  a!l  other  persons  benefi- 
cially interested  to  be  made  defendants.  Sec- 
tion 2703  declares  that  if  objections  are  filed  to 
the  admission  of  a  will  to  probate,  the  clerk 
shall  continue  the  proceeding  until  the  succeed- 
ing term,  when,  if  the  contestinc  party  fail  to 
resist  probate,  the  will  may  be  aamitted  to  pro- 
bate ;  but  if  such  objection  be  made,  reasonable 
time  shall  be  allowed  to  the  part^  making  the 
same  to  resist  probate  of  the  will.  Held  that, 
where  a  will  was  ultimately  established,  attor- 
neys employed  by  tbe  executor  named  in  the 
will,  before  probate,  to  resist  a  contest  there- 
of, were  entitled  to  payment  of  their  fees  from 
the  assets  of  the  estate. 

Appeal  from  Circuit  Court,  Vermillion 
County;  Joseph  M.  Rabb,  Judge. 

Action  by  Hugh  H.  Conley  and  others 
against  John  B.  Fllllnger,  as  administrator. 
A  Judgment  was  recovered  in  favor  of  plain- 
tiffs, from  which  defendant  appealed  to  the 
Appellate  Ck>urt,  and  the  case  was  transfer- 
red to  the  Supreme  Court,  as  authorized  by 
Burns'  Ann.  St  1901,  {  1837u.    Affirmed. 

M.  G.  Rhoads,  B.  S.  Aikman,  and  Johnston 
&  White,  for  appellant  Q.  a  Rhenby  and 
Conley  &  (Tonley,  for  apiwllees. 

GILLETT,  J.  This  action  is  based  on  a 
claim  which  was  filed  by  appellees  against 
tbe  estate  of  George  P.  Daly,  deceased,  to 
recover  tbe  reasonable  value  of  their  serv- 
ices as  attorneys,  rendered  at  tbe  request  of 
the  nominated  executor  of  the  will  of  said 
decedent,  in  representing  said  executor  as  a 
party  defendant  to  a  proceeding  Instituted 
by  the  heir  at  law  to  resist  tbe  probate  of 
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said  win.  Appellant,  by  proper  assignments 
of  error,  draws  In  question  the  correctness  of 
certain  conclusions  of  law  in  faror  of  ap- 
pellees, entered  upon  special  findings  of  fact 
In  the  brief  filed  on  behalf  of  appellant  It 
Is  stated  by  his  counsel,  after  setting  out  the 
findings  and  conclusions  of  law,  that  the  fol- 
lowing is  the  sole  legal  question  fQr  consid- 
eration on  this  appeal:  "Before  a  will  is  ad- 
mitted to  probate,  has  the  person  therein 
named  as  executor  iwwer  to  bind  the  tes- 
tator's estate  by  the  employment  of  attor- 
neys to  represent  him  as  a  defendant  in  a 
suit  brought  to  resist  the  probate  of  the 
will?"  As  this  admission  Impliedly  con- 
cedes that  the  case  was  fully  made  out  upon 
the  facts,  If  in  any  circumstances  the  execu- 
tor had  power  to  charge  the  estate  for  serv- 
ices as  set  forth  in  the  claim  file,  we  may 
omit  to  make  any  statement  of  the  facts 
found. 

Section  2766,  Bums'  Ann.  St  1901,  pro- 
vides: "Any  person  may  contest  the  va- 
lidity of  any  will,  or  resist  the  probate  there- 
of, at  any  time  within  three  years  after  the 
same  has  been  offered  for  probate,  by  fil- 
ing in  the  circuit  court  of  the  county  where 
the  testator  died,  or  where  any  part  of  his 
estate  is,  his  allegation  In  writing,  verified 
by  his  affidavit,  setting  forth  the  unsound- 
ness of  mind  of  the  testator,  the  undue  exe- 
cution of  the  will,  that  the  same  was  exe- 
cuted under  duress  or  was  obtained  by  fraud, 
or  any  other  valid  objection  to  its  validity 
or  the  probate  thereof;  and  the  executor 
and  all  other  persons  beneficially  interested 
therein  shall  be  made  defendants  thereto." 
Appellant's  counsel  contend  that  there  can 
be  no  executor  of  an  unproved  will,  and  that 
the  provision  of  said  section  relative  to  mak- 
ing the  executor  a  party  has  reference  to  the 
contest  of  probated  wills.  They  further  call 
attention  to  the  provision  of  the  decedent's 
act  making  it  lawful  to  appoipt  a  special  or 
temporary  administrator  pending  a  will  con- 
test, and  to  the  provision  of  said  act  pro- 
hibiting an  executor  from  interfering  with 
an  estate  intrusted  to  him,  further  than  to 
preserve  it,  until  the  issuing  of  letters  to 
him  (sections  2393,  2378,  Burns'  Ann.  St 
1901);  and  under  these  sections,  as  well  as 
under  what  they  conceive  to  be  the  general 
law,  counsel  for  appellant  contend  that  an 
executor  who  has  merely  been  nominated 
cannot  employ  counsel  to  defend  a  proceed- 
ing brought  to  prevent  the  probate  of  his 
decedent's  will.  Section  2765,  Burns'  Ann. 
St.  1901,  provides  that  if  objections  are  filed 
to  the  admission  of  any  will  to  probate  be- 
fore the  clerk,  and  an  affidavit  is  filed  as 
required  by  said  section,  the  clerk  shall  con- 
tinue the  proceeding  until  the  succeeding 
term  of  court,  "when,  if  the  person  contest- 
ing such  will  fall  to  resist  the  probate  there- 
of, the  Judge  of  said  court  may  admit  the 
will  to  probate,  but  if  such  objection  be 
made  before  such  court,  reasonable  time 
shall  be  allowed  to  the  party  making  the 


same  to  resist  the  probate  of  anch  will" 
In  the  next  section,  as  we  have  seen,  provi- 
sion is  made  for  a  proceeding  to  "contest 
the  validity  of  any  will  or  resist  the  probate 
thereof."  The  identity  of  these  latter  words 
with  the  closing  words  of  the  preceding  sec- 
tion is  very  significant  Under  section  276t> 
there  is  the  same  limitation  as  to  the  time 
in  which  either  proceeding  may  be  brought 
namely,  within  three  years  after  the  will  has 
been  oCTered  for  probate,  although,  ex  ne- 
cessitate, if  the  probate  has  taken  place,  no 
available  method  of  attack  remains  except 
a  contest.  If  the  latter  is  successful,  the  or- 
der of  probate  Is  annulled,  since  the  order, 
which  is  an  incident,  must  go  down  with 
the  overthrow  of  the  Instrument  on  which 
the  probate  is  based.  Curry  v.  Bratney,  29 
Ind.  196.  The  section  last  mentioned  con- 
tains further  evidence  that  it  also  applies  to 
a  proceeding  to  resist  the  probate  of  the  In- 
strument, since  the  section  provides  for  the 
filing  of  an  allegation  in  writing  settiag 
forth  "the  unsoundness  of  mind  of  the  tes- 
tator, the  undue  execution  of  the  will,  that 
it  was  executed  under  duress  or  was  ob- 
tained by  fraud,  or  any  other  valid  objec- 
tion to  its  validity,  or  the  probate  thereof" 
(Our  italics.)  The  view  that  section  2Tii6 
applies  to  proceedings  to  prevent  the  pro- 
bate of  wills,  and  that  section  2765  is  not 
alone  applicable  thereto,  is  indicated  by  sec- 
tion 2772,  Burns'  Ann.  St  1901,  which  pro- 
vides that  "If  such  determination  be  against 
the  validity  of  such  will  or  the  competency 
of  tJie  proof,  the  court  shall  refuse  or  revoke 
the  probate  thereof;  but  if  it  be  in  favor  of 
the  validity  and  due  execution  of  soch  will, 
probate  thereof  shall  be  admitted  or  rati- 
fied." Giving  special  attention  to  the  words 
in  this  section  which  we  have  Italicized,  it  Is 
clear  that  it  was  not  the  legislative  purpose 
to  make  no  other  provision  for  a  proceeding 
to  resist  the  probate  of  wills  than  such  as  is 
found  in  section  2765. 

The  proceeding  before  the  clerk  is  neces- 
sarily ex  parte.  On  the  other  hand.  It  is  dear 
that  the  proceeding  before  the  court  was 
intended  to  be  of  an  adversary  character, 
and  that  the  party  who  unsuccessfully  re- 
sisted the  probate  should  be  estopped  by  Ibe 
Judgment  from  contesting  the  will.  Duck- 
worth y.  Hibbs,  38  Ind.  78.  To  this  end  there 
must  be  a  party  or  parties  defendant,  an 
issue,  and  a  Judgrment  We  find  provision 
for  these  elements  in  the  sections  which  fol- 
low section  2765,  and,  In  view  of  the  gen- 
eral structure  of  such  subsequent  sections. 
we  conclude  that  they  were  Intended  to  sur- 
plement  section  2765  in  the  particulars  men- 
tioned. This  Involves  the  conclusion  tbat 
the  nominated  executor  was  required  to  be 
made  a  defendant,  since  the  provision  of  sec- 
tion 2766  as  to  who  are  to  be  made  parties 
defendant  is  general,  and  therefore  applies 
to  proceedings  to  resist  the  probate.  That 
the  executor  appointed  by  the  will  should  be 
made  a  party  in  such  a  proceeding  was  Id 
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effect  decided  by  thia  conrt  In  McGeatta  v. 
Starr,  157  Ind.  320,  61  N.  B.  664.  In  that 
case  It  was  urged  that  the  court  which  en- 
tered the  order  of  probate  should  have  sus- 
tained a  motion  subsequently  made  to  set 
aside  the  order,  on  the  ground  that  there  was 
on  file,  at  the  time  of  the  hearing  of  the  evi- 
dence as  to  the  will,  and  at  the  time  of  the 
order,  objections  to  Uie  probate  of  the  instru- 
ment, together  with  the  proper  affidavit, 
vi-hlch  had  been  filed  by  the  party  making 
tile  motion,  and  that  the  bearing  and  order 
had  been  had  and  entered  while  he  and  his 
attorneys  were  absent,  and  without  the 
knowledge  of  any  of  them.  In  disposing  of 
the  case,  this  court  said:  "But^the  appel- 
lant lias  made  one  fatal  omission.  He  fail- 
ed to  take  any  steps  to  bring  the  defendants, 
who  were  the  beneficiaries  under  the  will, 
and  its  executor,  into  court.  The  mere  filing 
of  his  complaint  was  not  notice  to  them. 
*  *  *  As  no  process  was  issued,  and  none 
of  the  defendants  named  In  the  complaint 
•was  brought  before  the  court,  the  persons 
beneficially  interested  under  the  will,  and  the 
executor,  were  oititled  to  have  the  proof  of 
the  due  execution  of  the  will  heard  at  any 
time  while  the  court  was  in  session.  By  sim- 
ply filing  his  complaint  the  appellant  could 
not  arrest  the  proving  of  the  will."  As- 
suming that  the  nominated  executor  was  re- 
quired to  be  made  a  party.  It  is  difficult  to 
escape  the  conclusion  that  appellant  was  lia- 
ble to  pay  the  reasonable  value  of  appellees' 
services  rendered  under  the  employment  of 
said  executor.  But  when  we  consider  the 
point  In  the  light  of  the  common  law  and 
the  course  of  adjudication  in  tills  coimtry, 
it  becomes  absolutely  clear,  notwithstand- 
ing section  2378,  supra,  that  the  Judgment  of 
the  court  below  was  authorised. 

An  administrator  derives  his  whole  author- 
ity from  his  letters,  but  it  is  laid  down  by 
the  older  writers  that,  as  an  executor  derives 
his  title  from  the  will,  he  Is  capable  of  pei^ 
forming  many  acts  which  are  incident  to  the 
office  before  the  will  is  established  by  pro- 
bata Toller's  Law  of  Elxecutors,  pp.  *46, 
•154;  2  Black.  Com.  p.  *507,  and  Cbltty's 
note;  4  Bac.  Abr.  art  "Executors,"  E,  {  14. 
We  find  It  laid  down  by  Blackstone  that  "the 
executor  or  the  administrator  durante  minore 
«etate,  or  durante  absentia,  or  cum  teetamen- 
to  annexe,  must  prove  the  will  of  the  deceased ; 
which  is  done  either  in  common  form,  which  is 
only  upon  his  own  oath  before  the  ordinary  or 
his  surrogate,  or  per  testes,  in  more  solemn 
form  of  law,  in  case  the  validity  of  the  will  be 
disputed."  2 Com. p. 'SO?.  Judge  Redfield  says: 
"The  executor  is  presumed  to  have  the  custo- 
dy of  the  will,  and  he  is  the  only  person  who 
can  in  the  first  instance '  properly  prove  the 
sama"  Redfield  on  Wills  (part  3),  p.  *4.  In . 
Henderson  v.  Simmons,  33  Ala.  291,  209,  70 
Am.  Dec.  590,  It  was  said:  "It  is  the  privi- 
lege, if  not  the  duty,  of  one  named  as  execu- 
tor of  a  paper  purporting  to  be  a  last  will 
and  testament,  to  ptoiwond  It  for  probate. 


If  be  have  no  knowledge  or  reasonable 
grounds  on  which  to  predicate  a  well-ground- 
ed suspicion  against  the  legality  of  the  will, 
and  'Propound  the  paper  in  good  faith,  he 
but  carries  out  the  intention  with  which  he 
was  apirainted.  Any  reasonable  costs  and 
expenses  In  the  honest  endeavor  to  give  ef- 
fect to  the  will  Is  a  proper  charge  on  the  es- 
tate in  his  bands."  See,  also.  Baker  v.  Cau- 
thom,  23  Ind.  App.  611,  55  N.  E.  963,  77  Am. 
St  Rep.  443 ;  Wills  v.  Spragglns,  3  Grat  555 ; 
Bradford  t.  Bondmot  8  Wash.  C.  0.  122; 
Lassiter  v.  Travis,  98  Tenn.  330,  39  S.  W. 
226;  Hazard  v.  Engs,  14  R.  I.  5;  Mathis  v. 
Pitman,  32  Nd>.  191,  49  N.  W.  182;  In  re 
Estate  of  Sonlard,  141  Mo.  642,  43  S.  W. 
617.  In  holding  that  it  was  the  duty  of  the 
executor  to  propound  the  paper  which  he 
supposed  was  the  will,  and  that  he  was  en- 
titled to  recover  his  counsel  fees  incurred 
in  the  preliminary  contest  the  Supreme 
Court  of  Missouri,  in  the  case  last  cited,  said: 
"An  executor  represents  his  testator,  not 
only  In  executing  the  will  after  Its  probate, 
but  In  having  It  probated.  He  is  appointed 
on  account  of  the  confidence  reposed  in  him, 
and  it  Is  his  duty  to  do  everything  necessary 
to  carry  it  into  execution.  This  duty  in- 
cludes that  of  propounding  the  will  for  pro- 
bate, for  it  cannot  be  executed  until  It  has 
been  properly  adjudged  to  be  the  will  of 
the  testator.  The  executor  acts,  not  only  in 
the  capacity  of  a  trustee  of  the  estate,  but  be 
represents  the  testator  in  carrying  out  his  will. 
It  is  therefore  clearly  the  dul7  of  an  executor 
to  obtain  for  the  will  in  the  first  Instance 
the  sanction  of  the  law  which  is  necessary  to 
make  it  effective.  In  performing  that  duty, 
he  acts  as  a  representative  of  bis  testator, 
and  should  of  right  be  reimbursed  out  of 
the  estate  for  all  expenses  incurred  in  good 
faith  in  the  discharge  of  this  duty,  whether 
the  will  be  established  or  rejected.  That  the 
advice  and  services  of  attorneys  are  proper 
items  of  expense  in  the  first  probate  of  the 
will  cannot  reasonably  be  doubted."  It  was 
held  in  Kentucky  that  although  the  statute 
made  no  provision  for  expenses,  yet,  as  a 
duty  existed  upon  the  part  of  the  executor 
to  propound  tbe  will,  he  should  be  compensat- 
ed.    Phillips  V.  Phillips,  Adm'r,  81  Ky.  328. 

A  number  of  the  authorities  cited  above  are 
to  the  effect  that  where  the  nominated  ex- 
ecutor was  reasonably  Justified  in  propound- 
ing the  paper  as  tbe  will  of  the  decedent 
and  in  employing  counsel  to  secure  its  pro- 
bate, he  should  be  allowed  his  reasonable 
expenses  on  such  account,  whether  the  con- 
test was  successful  or  not  In  Pennsylvania 
and  Ohio,  executors  incurring  such  expenses 
before  their  appointment  are  allowed  there- 
for only  in  tbe  event  that  they  are  success- 
ful, and  this  for  the  reason  that  the  service 
innres  to  the  benefit  of  the  devisees  and  lega- 
tees under  tbe  will.  Scott's  Estate,  9  Watts 
&  S,  98 ;  Andrews'  Executors  v.  His  Adminis- 
trators, 7  Ohio  St  143. 

Under  the  law  of  this  state,  and  especially 
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in  view  of  section  2378,  gnpra,  it  is  our  opin- 
ion that  the  power  of  an  executor  before  his 
qnnllflcatlon  la  much  more  limited  than  at 
common  law.  Calloway  t.  Joyes,  1  Blacikf. 
372;  Lncas  r.  Tucker,  17  Ind.  41.  But  we 
have  no  hesitancy  In  stating  that  those  o&cea 
of  necessity  or  of  humanity  which  he  per- 
forms before  appointment  should  be  ratified 
after  probate.  If  no  other  objection  than  tbat 
of  time  can  be  urged  against  the  manner  of 
performance.  Pease  ▼.  Chrlstman,  168  Ind. 
642,  64  N.  E.  00.  See  2  Black.  Com.  p.  •507. 
Where,  as  here,  the  Instrument  Is  ultimate- 
ly established,  there  appears  to  us  to  be  no 
reason  for  a  distinction  in  respect  to  the 
authority  of  ttie  executor  to  employ  neces- 
sary counsel,  whether  it  be  in  a  proceeding 
to  resist  the  probate  or  in  a  proceeding  to 
contest  the  probated  will.  It  is  not  our  par- 
pose  to  lay  down  a  rule  which  .shall  be  so 
general  as  to  be  capable  of  a  concrete  appli- 
cation to  every  case  of  this  general  nature, 
but  here,  where  every  possible  question  Ijr 
impliedly  conceded  except  the  one  of  power 
npon  the  part  of  the  nominated  executor  to 
Incur  an  obligation  for  reasonable  and  nec- 
essary attorney's  fees  in  securing  the  probate 
of  bis  testator's  will,  onr  holding  most  be 
adverse  to  appellant 
Judgment  affirmed. 


OSi  Ind.  •») 

eUlVlEL  r.  STATE.    (No.  20,444.) 
(Supreme  Court  of  Indiana.     Dec.  9,  1904.) 

FALSB   PBBTEWSKS— INFOKMATION— STJim- 
,  CIZNCT. 

1.  Under  Bums'  Ann.  St  1901,  I  1747,  re» 

quiring  informations  to  be  based  upon  the  affi- 
davit of  some  competent  and  reputable  person, 
an  information  is  not  bad  for  failing  to  show  up- 
on its  face  that  it  was  based  npon  the  affidavit 
of  a  competent  and  reputable  person. 

2.  An  mdictment  for  false  pretenses,  char- 
ging that  defendant  in  order  to  defraud  the 
prosecutor,  falsely  pretended  to  him  that  be  was 
the  authorized  agent  of  another  to  sell  whisky 
and  receipt  for  money  owing  and  due  from  the 
prosecutor  to  that  ouier,  and  that  the  prosecu- 
tor believed  the  pretenses  to  be  true,  and  relied 
upon  them,  so  that  defendant  was  thereby  en- 
abled to  UBlawfulI;  obtain  from  the  prosecutor 
a  check,  on  whieh  he  receWed  money,  was  bad, 
in  failing  to  show, that  prosecutor  was  deceived 
by  the  false  representations,  or  Induced  by  the 
deceit  to  part  with  his  money. 

Appeal  from  Circuit  Cour^  Allen  County; 
B.  O'Routfce,  Judge. 

Albert  G.  Stifel  was  convicted  of  obtaining 
money  by  false  pretenses,  and  appeals.  Re- 
versed. 

Robertson  &  O'Rourke,  for  appellant 
Ronald  Dawson,  Pros.  Atty.,  C.  W.  Mlllec, 
Atty.  Gen.,  W.  a  Geake,  C.  C.  Hadley,  and 
L.  6.  Rothschild,  for  the  State. 

HADLEY,  J.  Appellant  was  convicted,  on 
an  affidavit  and  information,  of  obtaining 
money  by  false  pretenses.    He  asks  that 

\  L  See  lodlctment  u4  InformatloD,  ToL  Zl,  Cent 
Die  iUI> 


tke  judgment  be  icrersed  for  alleged  errors 
of  the  court  In  overruling  Ida  motions  to 
quash  and  for  a  new  trial. 

The  information  is  not  bad,  nnder  section 
1747,  Bums'  Ann.  St  1901,  for  failure  to 
show  npon  its  face  that  it  was  based  npon 
the  affidavit  of  a  competent  and  reputable 
person.  Blake  ▼.  State,  18  Ind.  App.  280 
47  N.  E.  942.  Bnt  it  is  bad  for  uncertain- 
ty and  failure  to  show  affirmatively  some 
reasonable  connectlos  between  the  false  pre- 
tense and  the  obtaining  of  the  check  and  the 
receiving  of  the  money  thereon. 

Omitting  the  formal  parts  of  the  Informa- 
tion and  the  venue,  tbe  information  charges 
that  "AlbCft  O.  Stifel  on  June  22,  1003,  did 
then  and  there  unlawfully,  feloniously,  and 
designedly,  with  intent  to  defraud  one  Louis 
Langard,  falsely  pretend  to  said  Louis  Lan- 
gard  that  he,  the  said  Albert  O.  Stifel,  was 
then  and  there  the  duly  authorized  agent  of 
Robert  Young,  doing  business  under  the  firm 
name  and  style  of  the  Cincinnati  Distilling 
Company,  and  duly  authorized  by  said 
Young  to  sell  whisky  and  other  merchandise 
for  said  Young  to  said  Langard,  and  to  col- 
lect, receipt  and  receive  from  said  Louis 
Langard  money  dne  and  owing  from  said 
Louis  Langard  to  said  Robert  Young,  nnder 
tbe  firm  name  and  style  aforesaid  the  Cin- 
einnatl  Distilling  Company;  that  by  means 
of  such  false  pretenses,  the  said  Lotris  Lan- 
gard relying  npon  and  believing  the  same 
to  be  true,  said  Albert  G.  Stifel  did  tbeo 
and  there  unlawfully  and  designedly  obtain 
firom  said  Lotds  Langard  a  check  Issued  b; 
tbe  flna  of  lAugard  &  Langard,  of  which 
said  Lonis  Langard  was  a  member,  which 
check,  drawn  upon  the  Han^ton  National 
Bank  of  Fort  Wayne,  Indiana,  was  in  tbe 
words  and  figures  following,  to  wit:  'No.  51. 
Langard  &  Langard.  Fort  Wayne,  Ind, 
June  20,  1908.  Pay  to  the  Cincinnati  Dis- 
tilling Co.  or  bearer,  $119.S0  One  hundred 
nineteen *o/ioe  dollars.  To  tbe  Hamil- 
ton National  Bank,  Fort  Wayne,  Ind.  Lan- 
gard &  Langard' — and  which  check  was  then 
and  there  of  the  value  of  one  hundred  nine- 
teen dollars  and  fifty  oents.  and  the  said 
Albert  G.  Stifel  did  tben  and  there  present 
said  check  to  the  Hamilton  National  Bank, 
and  receive  tbereoB  one  hnndred  nineteen 
dollars  and  fifty  cents  in  money  of  tbe  Unit- 
ed States,  of  tbe  value  of  one  hundred  nine- 
teen dcdlars  and  fifty  cents,  the  property  of 
said  Louis  Langard,  whereas  In  truth  and 
in  fact  the  said  Albert  G.  Stifel  was  not  ttien 
and  there  the  agent  of  said  Robert  Yonng, 
doing  business  nnder  tbe  firm  name  and 
style  of  the  Cincinnati  Distilling  Compan.T, 
and  was  not  authorised  to  collect  receipt 
for,'  and  receive  from  said  Louis  Langard 
any  money  due  and  owing  from  said  Louis 
Langard  to  said  Robert  Young,  as  is  set 
forth  in  the  affidavit  of  Homer  A.  Gorsline, 
filed  ,  herein.  Wherefore,"  etc.  The  sub- 
stance of  the  charge  Is  that  the  defendant 
to  defraud  Louis  Langard,  falsely  pretended 
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to  him  that  he  (defentenQ  was  then  the 
Authorized  agent  of  Robert  Toung  to  aell 
whisky  to  and  receipt  for  and  recetve  from 
Langard  any  mooey  owing  and  due  from 
tile  latter  to  Xonng;  that  lAngard  believed 
said  pretenses  to  be  trne^  and  relied  upon 
them,  and  the  defendant  was  thereby  en- 
abled to  unlawfully  and  designedly  obtain 
from  T^ngard  a  check  tor  $119JS0,  whldi 
check  the  defendant  tl^en  and  there  pre- 
«ented  to  the  bank,  and  received  tbereon  the 
money.  To  constitute  a  good  charge  for  ob- 
taining money  by  false  pretense.  It  must  be 
«hown  that  the  Injured  party  was  deceived 
by  the  false  representations,  and  Induced  by 
the  deceit  to  part  with  bis  money.  State  t. 
WlllUms,  103  Ind.  235,  2  N.  E.  tSS5:  State 
▼.  Conner,  110  Ind.  469,  11  N.  E.  4S4;  State 
▼.  Miller,  1S8  Ind.  229.  54  N.  EL  808.  It  U 
oot  so  shown  in  this  information.  Here  there 
Is  a  total  absence  of  averment  as  to  the  in- 
tent of  Langard  In  giving  his  check  to  the 
defendant  It  does  not  appear  that  Langard 
was  Indebted  to  Robert  Young  on  any  ac- 
count whatever,  or  that  Langard  at  the  time 
bought  any  goods  of  the  defendant,  or  that 
tlie  defendant  requested  a  loan  of  the  money 
CO  bis  own  account,  or  that  be  solicited  In 
Any  way  or  for  any  purpose  the  execution  of 
the  check.  For  aught  that  appears,  Lan- 
gard, because  be  believed  that  the  defendant 
was  an  accredited  representative  of  Robert 
Young,  voluntarily  and  without  request  pre- 
sented the  check  to  the  defendant  as  a  gift 
The  law  will  not  tolerate  In  criminal  plead- 
ing such  uncertainty,  and,  in  this  class  of 
cases,  Butb  a  want  of  coherent  and  consist- 
ent connection  between  the  false  pretense 
and  fraud  perpetrated.  Oampbell  v.  State, 
154  Ind.  300,  66  N.  B.  665;  Funk  T.  State. 
148  Ind.  338,  49  N.  B.  266. 

Judement  reversed,  with  Instructions  to 
•nstaln  the  motion  to  quash  the  information 
The  clerk  will  issue  the  proper  <wdar  for  a 
return  of  the  prisoner. 


McDANIEIi  et  al.  v.  OSBORN  et  aL     (No. 
4,673.)  1 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Dec.  8,  1904.) 

ni80T.VXm  ESTATES— IJIBOBEB'S  ClAiUS— PBXV- 

EBE  ;<CB — STATUTES — CONSTRUCTION— DE- 

MUBEEB— INFOSMAI.ITT— APPEAl,. 

1.  A  receiver  appointed  in  an  action  to  fore- 
elose,  on  alleeatlon  that  the  property  is  insuffi- 
dent  to  satiafy  the  debt,  as  expressly  authorised 
by  Boms'  Ann.  St  1901.  {  1236,  subd.  4,  is 
neither  an  assignee  nor  receiver,  within  section 
7051,  providing  that  where  a  property  owner's 
basineas  shall  he  pot  Into  the  hands  of  any  as- 
signee, receiver,  or  tmstee,  the  debts  owing  to 
laborers  or  employes  by  the  property  owner  snail 
be  treated  as  preferred  debts;  nor  Is  such  re- 
ceiver an  assignee  or  receiver  witbin  section 
7058,  providing  that  all  debts  due  any  person 
for  manual  or  mechanical  labor  shall  be  pre- 
ferred claims  in  all  cases  where  property  snail 
pass  into  the  hands  of  an  assignee  or  receiver, 
and  shall  be  first  paid  in  fuJIL 


2.  To  establish  a  nceferenes  under  Bonu^ 
Ann.  St  1901,  H  7051,  7058,  making  debts  of 
insolvents,  owing  to  laborers  or  employte,  pre- 
fei-red  claims  against  the  insolvent  estate,  it  is 
essential  that  it  be  alle^d  and  proved  that  the 
labor  was  performed  m  connection  with  the 
business  In  which  the  insolvent  debtor  was  en- 
gaged. 

3.  The  sustaining  of  an  Informal  demurer  to 
an  insufficient  answer  Is  not  cause  for  reversal. 

Appeal  from  Circuit  Court  Hendricks 
County;  Thomas  J.  Oofer.  Judge. 

Auction  by  Cyrus  Osborn  against  James 
O.  Winsted  and  others  (Raymond  B.  McDan- 
iel  and  others,  interveners).  From  a  Judg- 
ment for  plaintiff.  Intervener*  appeal.  Af- 
firmed. 

M.  W.  Hopkins  and  B.  T.  MacFall.  for 
appellanta  R.  T.  Hollowell  and  Harding, 
Hovey  &  Wiltsle,  for  appellee. 

WILST,  J.  The  appellee  Cyrus  Osborn 
brought  a  suit  against  James  O.  Winsted  et 
aL  to  foreclose  two  mortgages  upon  real 
estate.  The  debts  which  the  mortgages  were 
given  to  secure  were  evidenced  by  two 
promissory  notes  executed  on  the  13th  day 
of  January,  1898,  and  were  respectively  for 
$860  and  $1,200,  the  first  of  which  was  due 
In  four  months,  and  the  latter  in  two  years, 
from  date.  Appellante  were  not  made  par- 
ties to  the  original  action,  but  they  filed  a 
petition  in  the  trial  court,  asking  to  be  made 
parties  on  the  ground  that  they  had  claims 
against  the  mortgagor  which  were  prior 
liens  to  the  mortgages  in  salt  Their  petition 
to  be  made  parties  was  granted,  and  there- 
upon they  appeared  and  filed  their  interven- 
ing petition;  setting  up  their  respective 
claims,  and  averring  that  they  were  liens 
against  the  property  mortgaged,  superior  to 
the  Hen  of  the  mortgages.  Tbe  demurrer  on 
behalf  of  the  appellee  Cyrus  Osborn,  the 
mortgagee,  to  their  Intervening  petition,  was 
snfltaiued.  Tbey  declined  to  plead  further, 
and  suffered  Judgment  to  go  against  them 
for  costs.  Such  other  proceedings  were  bad 
as  that  the  appellee  Qyrus  Osborn  recovered 
a  Judgment  for  the  amount  due  on  the  two 
notes,  and  a  decree  of  foreclosure,  with  an 
order  for  the  sale  of  the  property.  Appel- 
lante, who  were  the  Intervening  petitioners 
below,  prosecute  this  appeal,  and  by  tbelr 
assignment  predicate  error  upon  the  sustain- 
ing of  the  demurrer  to  their  Intervening  pe- 
tition. In  their  Intervening  petition  they 
aver  that  the  action  to  which  they  appear 
was  to  foreclose  a  mortgage  upon  two  lots, 
designating  them  by  numbers,  as  deacribed 
In  the  mortgage;  further,  that  on  the  16th 
of  July.  1901,  James  O.  Winsted,  the  mort- 
gagor, executed  to  one  Henry  B.  Cox  his 
voluntary  deed  of  assignment  conveying  to 
the  said  Henry  8.  Cox,  as  assignee,  all  of 
his  property;  that  said  voluntary  deed  of 
assignment  was  executed  under  the  pro- 
visions of  the  assignment  laws  of  tbe  state 
for  the  benefit  of  creditors;  that  said  Win- 
sted became  the  owner  of  aald  real  estate  on 


'  Reb«arlng  denied.    Superseded  by  opinion  la  Supreme  Court,  7E  N.  B.  M7.    Rehearing  denied. 
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the  19th  day  of  December,  1892,  and  con- 
tinued as  such  owner  until  the  15th  of  July, 
1901;  that,  at  the  time  of  the  execution  of 
the  mortgages  sued  on,  said  Wlnsted  was, 
and  a  long  time  prior  thereto  had  been,  en- 
gaged In  general  farm  implement  merchan- 
dising, and  continued  in  such  business  up  to 
the  time  of  the  execution  of  his  deed  of 
assignment;  that  on  the  15th  day  of  July 
said  Cox  accepted  the  deed  of  assignment, 
and  on  the  same  day  filed  It  for  record  hi 
the  recorder's  oflBce  of  Hendricks  county, 
and  also  filed  a  copy  thereof  in  the  clerk's 
office  of  said  county;  that  he  took  the  oath 
required  by  statute  and  gave  an  undertaking, 
and  that  thereupon  all  the  property  of  said 
Wlnsted  passed  into  his  hands  as  assignee, 
and  that  he  entered  upon  his  duties  as  such; 
that  on  the  5th  of  October,  1901,  said  Wln- 
sted was  adjudged  a  bankrupt  by  the  United 
States  District  Court  for  the  District  of  In- 
diana, and  one  James  M.  Ogden  was  on  the 
25th  day  of  November  of  said  year  dul,T  ap- 
pointed as  trustee  in  bankruptcy  of  all  the 
property  of  said  Winsted,  and  duly  qualified 
as  such;  that  thereafter,  in  January,  1902, 
the  appellee  Cyrus  Osborn  commenced  his 
action  to  foreclose  said  mortgage,  and  caused 
one  William  a  Osborn  to  be  appointed  re- 
ceiver by  the  court,  "to  take  charge  of  the 
property,  rent  the  same,  and  collect  the  rents 
and  profits,  and  apply  them  to  the  payment 
of  the  plaintiff's  debt,  taxes,  and  the  making 
of  necessary  repairs  of  buildings  on  said 
property,"  and  that  the  .property  of  which 
said  receiver  took  charge  is  the  real  estate 
described  in  said  mortgage;  that  said  Wil- 
liam C.  Osborn  qualified  as  such  receiver, 
and  took  charge  of  said  property.  Tt  Is  fur- 
ther averred  that  the  money  realized  from 
sales  of  property  coming  into  the  hands  of 
James  M.  Ogden  as  trustee  in  bankruptcy  is 
not  more  than  sufficient  to  pay  the  actual 
and  necessary  costs  of  the  administration  of 
said  bankruptcy  matter,  and  that  there  arc 
no  funds,  and  will  be  none,  for  distribution 
to  any  creditor  of  said  Winsted,  and  es- 
pecially to  the  intervening  petitioners.  It 
is  then  averred  that  within  six  years  next 
preceding  the  16th  day  of  July,  1901,  the  pe- 
titioners each  perfcwmed  "manual  and  me- 
chanical labor,  work,  and  services  for  the 
said  James  O.  Winsted,  at  bis  special  in- 
stance and  request,  for  which  he  is  indebted 
to  your  petitioners  as  follows."  The  pe- 
tition then  shows  that  the  Indebtedness  in 
favor  of  the  appellant  McDaniel  was  $107.85; 
to  the  appellant  Sadie  Winsted,  $112.75;  and 
to  appellant  Elmer  B.  Winsted,  $800.39;  that 
such  lalK)r  was  performed  by  each  of  them 
immediately  and  nest  prior  to  the  15th  day 
of  July  and  4th  day  of  May,  1901.  The  pe- 
tition further  avers  that  said  several  sums 
of  money  were  due  respectively  to  said  pe- 
titioners; that  the  said  James  O.  Winsted 
is  insolvent,  and  that  all  of  his  property 
passed  into  the  hands  and  Into  the  control 
of  Henry  S.  Cox,  as  assignee,  aforesaid;  and 


that  since  said  time  said  Winsted  has  not 
bad  any  control  or  management  thereof.  It 
Is  next  averred  that  the  claim  and  right  of 
the  appellee  Cyrus  Osborn  in  and  to  the  sol)- 
Ject-matter  In  suit  is  inferior  and  subordinate 
to  the  right  and  lien  and  claim  of  these  sev- 
eral petitioners.  The  prayer  of  the  complaint 
is  tliat  In  any  Judgment  or  decree  that  migbt 
be  entered  In  said  cause  the  claims  of  tlie 
petitioners  be  held  as  Just  liens  and  charges 
upon  the  real  estate  covered  by  said  mort- 
gages, and  that  said  claims  be  ordered  first 
paid  in  fnll  out  of  the  proceeds  of  the  sale 
of  said  mortgaged  premises. 

If  appellants  have  any  right  to  have  their 
claims  against  appellee  Osborn  declared 
liens,  and  superior  and  paramount  to  tbe 
lien  of  his  mortgage.  It  must  be  by  virtue 
of  some  statute,  for  no  such  rights  exist  at 
common  law.  We  have  statutes  which  are 
said  to  be  founded  upon  the  broadest  equity, 
the  object  of  which  is  to  secure  to  mechanics, 
laborers,  etc.,  their  rights,  and  by  which  they 
may  reap  the  reward  of  their  toil  under  cer- 
tain conditions  and  coutiugencies.  But  be- 
fore they  can  secure  such  rights,  they  must 
bring  themselves  within  the  provisions  cf 
the  law,  and  affirmatively  show  that  the  cod 
ditions  have  arisen  and  the  contingencies 
exist  that  bring  them  in  tbe  class  whose 
claims  are  made  superior  by  the  statute. 
If  appellants,  under  the  facts  pleaded  in 
their  Intervening  petition,  have  a  right  to 
have  their  claims  declared  as  preferred 
debts,  and  hence  superior  to  tbe  Uen  of  ap- 
pellee's mortgage,  such  right  exists  by  vir- 
tue of  one  or  the  other  of  tbe  following  sec- 
tions of  the  statute:  "Hereafter  when  the 
property  of  any  company,  corporation,  firm 
or  person,  engaged  In  any  manufacturing, 
mechanical,  agricultural  or  other  business  or 
employment,  or  In  tbe  construction  of  any 
work  or  building,  shall  be  seized  upon  any 
mesne  or  final  process  of  any  court  of  ttii£ 
state,  or  where  their  business  shall  be  sus- 
pended by  the  action  of  creditors  or  put 
into  the  hands  of  any  assignee,  receiver  or 
trustee,  then  in  all  such  cases,  the  debts  ow- 
ing to  laborers  or  employes,  which  have 
accrued  by  reason  of  their  labor  or  employ- 
ment to  an  amount  not  exceeding  fifty  dol- 
lars to  each  employ^,  for  work  and  labor 
performed  within  six  months  next  preceding 
the  seizure  of  such  property,  shall  be  con- 
sidered and  treated  as  preferred  debts,  and 
such  laborers  and  employes  shall  be  prefer- 
red creditors  and  shall  be  first  paid  in  full. 
and  if  there  be  not  sufficient  to  pay  them  in 
full,  then  the  same  shall  be  paid  to  them 
pro  rata  after  paying  costs,"  Bums'  Ann. 
St  1901,  §  7051.  "AH  debts  due  any  person 
for  manual  or  mechanical  labor  shall  be 
a  preferred  claim  In  all  cases  against  any  in- 
dividual, co-partnership,  corporation  or  joint 
stock  company  where  the  property  thereof 
shall  pass  into  the  hands  of  an  assignee  or 
receiver,  and  such  assignee  or  reociver,  in 
the  distribution  and  payment  of  the  debts, 
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sball  be  required  to  first  pay  In  full  aH  debts 
due  for  mautial  or  mechanical  labor  before 
paying  any  other,  except  the  legitimate  costs 
and  expenses."    Bums'  Ann.  St.  1901,  S  705& 

Tbe  Intervening  petition  avers  that  the 
mortgagor,  Wlnsted,  at  tbe  time  of  tbe  exe- 
cution of  tbe  mortgage,  wa^  engaged  In  "gen- 
eral farm  implement  merchandising,  and  con- 
tinued In  sucb  business  until  be  made  an  as- 
signment" for  tbe  benefit  of  creditors.  It  is 
also  averred  that  appellants  'Vltbin  six 
years  next  preceding  the  15tb  day  of  July, 
1901  [tbe  date  of  the  assignment],  •  •  • 
they  each  performed  manual  and  mechanical 
labor  •  •  •  for  the  said  Wlnsted,  at  his 
special  Instance  and  request,  •  •  •  im- 
mediately and  next  prior  to"  May  4  and  July 
15,  1901,  respectively.  The  Intervening  peti- 
tion avers  all  necessary  facts  incident  to  the 
assignment,  and  tbe  subsequent  declaration 
of  banliruptcy  of  Wlnsted.  But  it  does  not 
appear  that  sucb  labor  was  performed  in 
connection  with  the  business  in  which  Wln- 
sted was  engaged,  nor  that  it  was  In  any 
wise  connected  with  tbe  mortgaged  property. 
Do  the  facts  pleaded  bring  appellants  within 
any  of  the  provisions  of  section  70S1,  supra, 
so  that  their  claims  against  the  mortgagor 
may  be  declared  "as  preferred  debts,"  within 
tbe  meaning  of  tbe  statute,  and  superior  to 
the  lien  ot  appellee's  mortgage?  They  have 
not  shown  that  the  property  of  tbe  mortgagor 
"had  been  seized  by  any  mesne  or  final  pro- 
cess of  any  court  of  ttds  state,"  nor  that  his 
business  liad  been  suspended  by  the  action 
of  the  creditors.  They  do  show  that  his 
property  had  been  pnt  into  tbe  hands  of  an 
assignee  by  his  voluntary  assignment,  and 
that  subsequently  be  bad  been  declared  a 
bankmpt  by  tbe  federal  court,  and  a  trus- 
tee in  bankruptcy  bad  been  appointed,  who 
took  charge  of  bis  property.  While  the  prop- 
erty of  Wlnsted,  the  mortgagor,  passed  Into 
tbe  bands  of  an  assignee  by  virtue  of  tbe  as- 
signment for  benefit  of  creditors,  and  subse- 
quently into  the  hands  of  a  trustee  in  bank- 
ruptcy. It  Is  evident  that  when  appellants 
filed  their  Intervening  petition  the  mortgaged 
property  was  not  in  the  custody  of  either  an 
assignee  or  trustee  in  banlunptcy,  to  be  ad- 
ministered in  the  interest  of  creditors.  So 
far  as  tbe  intervening  petition  shows,  appel- 
lants made  no  effort  to  secure  an  adjustment 
of  their  rights,  either  while  the  property  of 
Wlnsted  was  in  the  custody  of  the  assignee 
or  trustee  in  bankruptcy.  Whether,  by  vir- 
tue of  the  statute  under  consideration,  appel- 
lants could  have  had  relief  by  asserting  their 
rights  in  the  federal  court  through  the  trus- 
tee in  bankruptcy,  we  do  not  venture  an  opin- 
ion. There  are  other  reasons  why  appel- 
lants are  not  entitled  to  relief  under  this  sec- 
tion of  the  statute,  but,  as  the  same  reasons 
are  pertinent  to  section  7068,  supra,  we  will 
consider  them  in  connection  therewith. 

By  section  7058,  supra,  it  will  be  observed 
tbat  labor  claims  "shall  be  preferred"  only 
apon  the  contingency  that  tbe  property  of 


any  individual,  co-partn^sblp,"  etc.,  "♦  •  • 
shall  pass  into  the  hands  of  an  assignee  or 
receiver,"  and  in  that  event  such  assignee  or 
receivCT,  "In  the  distribution  and  payment  of 
debts,  sball  be  required  to  first  pay  in  full 
all  debts  due  for  manual  or  mechanical  la- 
bor, before  i>aying  any  other,"  etc.  By  sec- 
tion 7051,  supra,  also  one  of  tbe  condltlona 
upon  which  labor  claims  attach  and  become 
preferred  Is  that  the  property  of  tbe  debtor 
Is  "put  Into  tbe  hands  of  an  assignee,  receiv- 
er or  trustee."  Courts  should  give  to  a  stat- 
ute a  reasonable  construction,  and  such  as  Is 
warranted  by  tbe  language  used  and  the  In- 
tention of  the  Legislature,  If  such  intention 
can  be  ascertained.  At  the  time  appellants 
intervened  and  filed  their  petition  there  was 
no  receiver  or  assignee  in  possession  of  the 
mortgaged  premises,  as  contemplated  by  ei- 
ther section  of  the  statute.  The  mortgaged 
property  was  in  possession  of  a  receiver;  by 
order  and  appointment  of  the  court,  in  the 
action  of  tbe  mortgagee  to  foreclose  his  mort- 
gage. Such  receiver  was  appointed  upon  tbe 
allegation  of  tbe  complaint  that  the  propd:- 
ty  was  insuflicient  in  value  to  satisfy  tbe 
mortgaged  indebtedness,  and  tbe  receiver 
was  appointed,  as  an  ofiicer  of  the  court,  to 
take  charge  of  tbe  property  pending  the  liti- 
gation; and  tbe  only  authority  he  had  was 
to  collect  the  rents,  care  for  the  property, 
and  apply  tbe  proceeds  as  tbe  court  should 
direct.  Tbe  statute  specifically  provides  for 
the  appointment  of  a  r^elver  in  such  cases, 
and  the  courts  have  frequently  extended  the 
relief  thus  given.  Section  1236,  subd.  4, 
Bm-ns'  Ann.  St  1901;  Main  v.  Olntbert,  92 
Ind.  182;  Hursh  v.  Hursh,  99  Ind.  500;  Beyn- 
olds  V.  Quick,  128  Ind.  316,  27  N.  E.  621. 
Sucb  receiver  has  no  power,  either  under  the 
statute,  or  order  of  tbe  court,  appointing  him 
to  adjust  and  pay  claims,  for  be  has  nothing 
to  do  with  "distribution  and  payment  of 
debts."  Tbe  words  "assignee"  and  "receiv- 
er," as  used  In  tbe  statute,  cannot  be  m&un- 
derstood,  for  It  is  clear  what  the  legislative 
Intent  was  In  using  them.  The  word  "as- 
signee)" as  there  used,  signifies  an  assignee 
to  whom  an  assignment  has  been  made  un- 
der tbe  statute  for  tbe  benefit  of  all  the  cred- 
itors of  the  assignor;  and  tbe  word  "receiv- 
er" signifies  a  receiver  appointed  by  a  court 
to  wind  up  tbe  affairs  of  tbe  "individual,  co- 
partnership," etc.,  designated  by  tbe  statute. 
True,  the  properly  In  question  here  did  pass 
Into  the  bands  of  an  assignee  by  on  assign- 
ment under  the  statute,  and  also  into  the 
bands  of  a  trustee  in  bankruptcy.  When 
the  mortgagor  was  declared  a  bankrupt,  his 
voluntary  assignment  for  the  benefit  of  cred- 
itors was  thereby  vacated.  Wilbur  v.  Wat- 
son, 7  Am.  Bankr.  Rep.  54,  111  Fed.  493; 
Carling  v.  Seymour  Lumber  Co.,  8  Am. 
Bankr.  Rep.  29,  113  Fed.  483,  61  O.  O.  A.  1. 
The  record  shows  that  by  an  order  of  tbe 
federal  court  the  mortgaged  property  was 
abandoned  by  the  trustee  on  the  ground  that 
there  were  no  equities  In  tbe  property  above 
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tbe  mortgage;  JkM  above  stated.  It  Is  not  al> 
leged  that  tbe  labor  performed  by  appellants 
was  performed  In  connection  with  tbe  bnsl- 
nesB  in  wblch  tbe  mortgagor  or  debtor  was 
engaged,  or  tbat  it  was  In  any  wise  connect- 
ed witb  tbe  mortgaged  property.  We  tblnk 
It  clear  tbat  tbe  statute  contemplates  tbat, 
before  labor  claims  can  stand  as  preferred 
debts,  it  must  be  sbown  tbat  tbe  labor  was 
performed  in  connection  wltb  tbe  business 
in  wblcb  tile  insolvent  debtor  was  engaged. 
In  any  event;  appellants  baye  not  sbown  tbat 
tbeir  claims  are  superior  tio  appellee's  mort- 
gage. It  appears,  tbeiefore,  tbat,  If  appel- 
lants bad  any  rigbts  In  tbe  premises,  tbey 
bave  slept  npon  tbem. 

Oonnsel  fOr  appellants  bMdst  tbat,  because 
tbe  Intervening  petition  asks  for  affirmativa 
rriief,  tbe  demmrer,  wbicb  cbaUenges  it  on 
tbe  ground  tbat  it  does  not  state  facts  suffi- 
cient to  constitute  a  eause  of  defense  to  ap- 
pellee's complaint,  does  not  present  any  ques- 
tion as  to  its  sufficiency.  Wbat  we  bave 
said  leads  us  to  tbe  conclusion  tbat  tbe  Inter- 
vening petition  neltber  states  facts  constl* 
tutlng  a  defense,  nor  facts  sbowing  tbat  ap- 
pellants are  entitled  to  any  affirmative  relief. 

Conceding,  witbout  deciding,  tbat  tbe  de- 
murrer was  informal,  a  Judgment  will  not  be 
reversed  on  account  of  sustaining  an  In- 
formal demurrer  to  an  answer  tbat  does  not 
state  a  canse  of  defense.  BoUman  v.  Gem- 
mill,  155  Ind.  83,  57  N.  E.  542;  Blue  v.  Bank, 
145  Ind.  5181,  43  N.  B.  656;  Garrett  V.  Bissell 
Works,  154  Ind.  819,  56  N.  R  667. 

Judgment  affirmed. 

(S4  Ind.  App.  188) 

CLEVELAND,  C,  a  &  ST.  L.  RT.  CO.  v. 

PIERCE.     (No.  4,627.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Dec.  6,  1904.) 

lUSTKB— DEATH  OF  BKBVANT— COMPLAIHT— 

BOFFICMIICT— IDEM  S0NAH8— DK- 

ItUBBKB— ADKIMISTRATOBS. 

1.  One  sniDg  as  administratrix  of  the  estate  of 
"Ferdinand  N."  A.  cannot  maintain  an  action 
for  the  death  of  "Fernando  W."  A. 

2.  Where  plaintiff  saes,  aa  administratrix  of 
the  estate  of  one  person,  for  the  death  of  a 
person  of  a  different  name,  the  question  of  her 
right  to  maintain  the  action  is  properly  raised 
by  a  demurrer  to  the  complaint  for  want  of 
sufficient  facts  to  constitute  a  canse  of  action. 

8.  Where  the  complaint,  in  an  action  against 
a  railroad  for  the  death  of  an  employe,  charges 
that  tbe  death  of  plaintiff's  decedent  was  the 
resnlt  of  the  negligence  of  the  defendant's  serv- 
ants in  charge  of  defendant's  switchyard  and 
ronndhonse,  Snt  contains  no  averment  that  de- 
fendant's servants  were  in  the  line  of  their  duty 
when  they  committed  the  acts  charged,  it  is  in- 
sufficient 

Appeal  from  Circuit  Court,  Marlon  Oounty; 
Henry  Clay  Allen,  Judge. 

Action  by  Elizabeth  Pierce,  administratrix 
of  tbe  estate  of  Ferdinand  N.  Armstrong, 
deceased,  against  tbe  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company. 
From  a  Judgment  for  plaiatifl,  defendant 
appeals.    Reversed. 


BlUott,  BUiott  *  Utaotoa,  for  appellant 
Jobn  M.  Bailey  and  F.  0.  Dmrbam,  for  ap- 
pellee. 

WILI<T,  J.  Appellee  sued  appellant  to 
recover  damages  for  causing  tbe  death  of 
tbe  decedent,  alleging  tbat  It  resulted  from 
appellant's  negligence.  Her  complaint  was 
In  one  paragraph,  ta  wblcb  a  demurrer  was 
overruled.  AppeUanf  s  motion  to  make  the 
eomplalnt  ttiore  specific  was  also  overruled. 
Appellant  ansvrered  In  two  paragnpbs,  to 
tlie  second  of  wblcb  appellee  replied  in  three 
paragraphs,  to  tbe  second  and  third  para- 
graphs of  wblcb  a  demurrer  was  overruled. 
Trial  by  Jury,  verdict,  and  Judgment  for 
appellee.  Tbe  Jury  also  found  specially  by 
its  answers  to  Interrogatories  addressed  to 
it  Appellant^B  motion  for  Judgment  on  tbe 
answers  to  fbe  Interrogatories,  and  for  a 
new  trial,  were  each  overruled.  All  tbe  rul- 
ings adverse  to  appellant  are  assigned  as 
errors. 

In  ber  complaint  appellee  avers  tbat  ap- 
pellant owns  and  operates  a  system  of  rail- 
roads, wltb  one  of  Its  main  lines  mnning 
from  Indianapolis,  Ind.,  to  Cincinnati,  Ohio; 
tbat  another  of  Its  main  lines  runs  from 
the  city  of  Louisville,  in  Kentudcy,  in  a 
northerly  direction  to  St  Joe,  Micb.;   tbst 
said  two  lines  cross  and  intersect  each  other 
at  the  city  of  Greensburg,  in  the  state  of 
Indiana;  that  said  facts  existed  on  tbe  18tb 
day  of  September,  1888;    that  on  said  date 
"one  Fernando  W.  Armstrong  was  employed 
by  and  working  for  said  company  in  tbe  ca- 
pacity of  brakeman,  and  was  working  upon 
tbe  main  line  from  Indianapolis  to  (3bicin- 
nati,  and  bad  been  so  employed  for  some 
time;  tbat  on  said  day  said  Armstrong  was 
acting  as  brakeman  in  tbe  discharge  of  bis 
duties  on  said  railroad,  and  was  in  tbe  act 
of  delivering  cars  from  the  line  npon  wblcb 
be  was  working  to  tbe  main  line  from  Louis- 
ville to  St  Joe;    that  at  said  time,  while 
In  tbe  discbarge  of  bis  duties  and  using  due 
eare  and  caution,  tbe  said  Armstrong,  by 
reason  of  tbe  carelessness  and  negligence 
of  said  defendant  and  Its  servants  and  em- 
ployes, and  by  reason  of  tbe  defective  ways, 
works,  cars,  and  machinery,  known  to  tbe 
defendant,  received  injuries  from  whicb  be 
died;  tbat  by  reason  of  tbe  carelessness  and 
negligence  of  the  person  or  persons  In  tbe 
service  of  tbe  defendant  who  bad  charge 
of  tbe  swltchyatd  and  roundhouse  at  Greens- 
burg, controlled  by  said  defendant,  a  freight 
car  was  carelessly  and  negligently  caused, 
suffered,  and  allowed  to  run  out  of   said 
switchyard  upon  one  of  tbe  switch  tracks 
in  said  yard  at  ten  (10)  o'clock  at  night,  with- 
out any  one  npon  or  in  charge  or  control  of 
the  same,  and  witbout  any  light  thereon,  and 
witbout  any  brake  or  brakes  being  set  there- 
on or  attached  thereto;    "tbat  said  freight 
car  ran  off  of  said  switdi  npon  tbe  line  tbat 
tbe  train  tbe  said  Armstrong  was  aboard, 
ran  into^  upon,  and  over  tbe  car  or  coact 
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th&t  aaU  Armstiong  was  In  and  upon,  Hien- 
hj  cntting,  maiming,  and  wonadlng  said 
Armstrong's  entire  body,  from  which  Injuries 
be  died."  It  Is  then  averred  that  he  left 
surviving  him  the  appellee,  who  was  his 
wife,  and  one  son  IS  ytars  old,  and  that  th« 
appellee  was  appointed  and  qualified  as  ad- 
ministratrix of  his  e8tat& 

The  capacity  in  wbidi  appellee  sues  is 
deslgaated  in  the  ooaiplaint  as  "BUsabeth 
Pelrce,  admlnlatratrix  of  the  estate  of  Ferdr 
Inand  N.  Armstrong,  deceased."  The  com- 
plaint shows  that  the  person  whose  deatk 
was  caused  by  appellant's  alleged  negligence^ 
and  for  whose  death  she  seeks  to  recover 
damages,  was  "Fernando  W.  Armstrong," 
and  not  the  decedent  of  whose  estate  she  la 
administratrix.  TTnder  the  statute,  a  person 
suing  in  the  capacity  of  administratrix  can 
only  recover  for  the  use  and  benefit  of  the 
estate  she  represents,  or,  in  such  case  as 
'  this,  for  the  use  and  benefit  of  the  next  of 
kin  of  the  decedent.  It  is  true  that  the  com- 
plaint alleges  that  Fernando  W.  Armstrong 
was  the  husband  of  the  plaintiff,  but  she  is 
not  suing  for  the  death  of  Fernando  W. 
Armstrong,  for  she  sues  as  administratrix 
of  the  estate  of  Ferdinand  N.  Armstrong. 
She  could  be  such  administratrix,  but  could 
not  sue  to  recover  damages  for  the  death 
of  Fernando  W.  Armstrong,  as  her  husband, 
in  that  capacity. 

Appellee's   counsel   concedes  the  discrep- 
ancy which  is  apparent  upon  the  face  of  flie 
complaint,  but  seeks  to  avoid  Its  effect  by 
asserting    that   the   two    names    are   Idem 
sonans.    We  cannot  agree  with  this  asser- 
tion.    The  well-understood  meaning  of  the 
term  Idem  sonans  is  "sounding  the  same; 
substantially   Identical  in   sound."     Ander- 
son's Law  Diet  p.  620.    The  names  "Ferd- 
inand" and  "Fernando"  do  not  sound  the 
same,  nor  are  they  substantiany  Identical  in 
sound.    Both  words  are  common  Christian 
names,  and  their  pronunciation  and  sound 
radically  different     The  rule  by  which  to 
determine    whether   two    names   are   idem 
sonans   has   been   stated   by   the    Supremd 
Court  as  follows:    "If  the  names  may  be 
sounded  alike,  without  doing  violence  to  the 
power  of  the  letters  found  in  the  variant 
orthography,    then   the   variance   is   imma- 
terial."   Black  V.  State,  S7  Ind.  109.    Meas- 
ured by  this  rule,  It  was  held  in  the  case 
Just  dted  that  the  names  "McEaskey"  or 
"McKlaskey"    and    "McCaskey"    were    not 
idem  sonans.    And  In  Vance  v.  State,  65  Ind. 
460,  it  was  held  that  "Dellla  Weaver"  and 
"Delia  Weaver"  were  not  idem  sonans.    Also 
that  "A.  B.  Boblnson"  and  "Alexander  Rob- 
inson" were  not     Zellers  v.  State,  7  Ind. 
^9.    Nor  "Wortman"  and  "Workman."    City 
of   I^fayette  v.  Wortman,  107  Ind.  404,  8 
N.  K.  277.    Nor  "Hannah  McCormlck"  and 
"Hannah    McGermlck."      State    ▼.    McCor^ 
mick.  141  Ind.  685,  40  N.  m  1089.     In  the 
case  we  are  considering,  the  names  "Ferd- 
inand" and  "Fernando,"  as  they  appear  in 


tbs  title  of  the  cause  and  body  of  tlis  com- 
plaint, cannot  be  "sounded  alike,"  even  by 
"doing  violence  to  the  power  of  the  letters 
In  the  variant  orthography."  in  "Ferd- 
inand" we  have  the  vowel  "i",  and  no  let- 
ter to  correspond  with  it  in  sound  in  "Fer- 
nando," while  In  the  latter  name  we  have 
the  vowel  "o,"  and  no  correai>ondlng  letter 
in  sound  la  the  former.  The  only  syllable 
In  the  two  names  that  has  the  same  sound 
is  the  first,  "Fer,"  while  the  other  two  are 
essentially  and  radically  different 

But  in  addition  to  this  well-marked  differ- 
ence in  the  Christian  names,  we  also  find 
an  irreconcilable  difference  In  the  initial 
of  the  middle  name.  As  a  legal  propositioD, 
a  middle  name  is  often  unimportant  in  law; 
but  vhera  they  or  the,  initials  thereof  are 
used,  they  may  become  Important  for  identl- 
flcatlon,  and  in  such  case  a  substantial  or 
distinguishable  difference  is  fatal  to  the  in- 
vocation of  the  doctrine  of  idem  sonans. 
And  this  is  especially  trna  where  there  is  a 
difference,  however  slight  In  the  Christian 
names.  The  prevailing  rule  now  seems  to  be 
that  while  it  is  not  necessary  to  give  the 
middle  name  or  initial,  yet  if  either  be  given, 
a  mistake  therein  constitutes  a  fatal  vari- 
ance. Kncy.  of  PI.  A  Praa  278;  State  v. 
Hughes,  1  Svran.  (Tenn.)  261;  Price  v.  State, 
19  Ohio.  424;  King  v.  Clark,  7  Mo.  269;  Com- 
monwealth ▼.  Buckley,  146  Mass.  181,  13  N. 
B.  368.  The  letters  "N"  and  "W"  are  not 
consonant  in  sound,  and  liave  no  similailty. 
Presumptively  the  names  Ferdinand  N.  Arm- 
strong and  Fernando  W.  Armstrong  deslg- 
nata  two  different  persons.  Masslllon,  etc., 
Co.  T.  OnrndilU  (Minn.)  71  N.  W.  899..  We 
are  (leallng  with  a  question  of  pleading, 
and  not  one  of  proof.  The  question  before 
us  may  be  tested  by  a  demurrer  to  a  com- 
plaint for  want  of  sufliclent  facts  to  consti- 
tute a  cause  of  action,  for  it  embraces  also 
the  right  of  the  particular  plaintiff  to  main- 
tain the  suit  Farrls  v.  Jones  et  al.,  112  Ind. 
498,  14  N.  B,  484;  Pence  v.  Aughe,  101  Ind. 
817;  Wilson  v.  Galey,  103  Ind.  267,  2  N.  E. 
796;  Walker  t.  Heller,  104  Ind.  327,  3  N.  B.  * 
114;  Frazer  v.  State,  etc.,  106  Ind.  471,  7 
N.  B.  203.  Appellee,  in  the  capacity  in  which 
She  sues,  is  a  stranger  to  the  cause  of  action 
made  by  the  complaint  in  that  she  has  no 
Interest  in  the  subject-matter  of  the  litiga- 
tion. 

But  there  is  another  objection  to  the  com- 
plaint which  makes  It  bad.  The  complaint 
avers  that  the  injury  complained  of  was 
caused  by  the  negligence  of  "defendant  and 
its  servants,  and  by  reason  of  defective 
ways,"  etc  But  the  specific  acts  of  negli- 
gence relied  upon  relate  to  the  "negligence 
of  the  person  or  persons  in  the  service  of  the 
defendant"  In  that  they  "carelessly  and  neg- 
ligently caused,  suffered,  and  allowed"  a 
freight  car  to  run  "upon  one  of  the  switch 
tracks"  against  a  car  that  decedent  was  on. 
The  pleader  having  stated  the  specific  acts 
of  negligence  relied  upon,  and  having  also 
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stated  that  sneh  acta  wel«  thoM  of  appd- 
lanf  a  servantB,  he  la  bound  thereby.  Hence 
the  rale  appliea  that,  \7here  a  complaint 
Btatea  the  •i)eciflc  facta  constituting  the  de> 
fendant'a  hegUgenoev  It  will  be  tested  by  the 
facts  alleged,  without  aid  from  an  allegation 
that  the  acts  charged  were  negligently  done 
or  omitted.  Scbelber  t.  United  Tel.  C!o.,  US 
Ind.  609,  612,  K  N.  B.  742;  Cleveland,  etc.. 
By.  Ck>.  T.  Berry,  162  Ind.  007,  S3  N.  B.  41S, 
46  L.  R.  A.  83;  Cincinnati,  etc..  By.  Co.  t. 
Voght,  26  Ind.  App.  665,  60  N.  E.  797;  Pierce 
T.  Oliver,  18  Ind.  App.  87,  47  N.  B.  485.  Thua 
It  appears  from  the  plain  language  of  the 
complaint  that  appellant  is  not  charged  di- 
rectly with  any  negligent  act,  for  there  la  no 

'  question  but  what  the  complaint  proceeds 
upon  the  theory  that  the  in]  ory  resulted  from 
tbe  negligent  acts  of  its  servants,  and  such 
acts  are  specifically  designated.  It  was  aaid 
In  Cincinnati,  etc..  By.  Co.  v.  Voght,  supra, 
that.  "Tbe  master  Is  not  liable  for  any  and 
every  negligent  act  of  his  servant.  It  is 
necessary  to  show  that  tbe  negligence  was 
committed  by  the  servant  while  engaged  in 
the  service^  and  in  some  way  connected  with 
the  doing  of  the  service.  It  dnes  not  neces- 
sarily follow,  because  the  employes  were  In 
charge  of  appellant's  engine,  that  they  were 
then,  while  running  the  engine,  engaged  in 
appellant's  service.  The  presumption  might 
be  that  they  were,  bat  no  presumptions  are 
indulged  in  favor  of  the  pleader.  The  em- 
ployes may  or  may  not  have  been  acting  in 
the  line  of  their  duty."  The  case  from  which 
we  have  quoted  is  decisive  of  the  question 
now  before  as.  As  far  as  the  complaint  goes 
Is  to  aver  that  tbe  injury  to  appellee's  de- 
cedent was  the  result  of  tbe  negligence  of 
appellant's  servants  who  were  in  charge  of 
the  "Bwitcbyard  and  roundhouse,"  etc.  It  is 
not  shown  by  any  averment  of  the  complaint 
that  the  employes  were  In  the  line  of  their 
duty  when  they  committed  the  acta  charged. 
Wot  the  reasons  stkted,  the  complaint  was 
Tulnerable  to  the  attack  of  the  demurrer. 
As  the  Judgment  must  be  reversed  because 

'  Of  the  insufficiency  of  the  complaint,  other 
questions  presented  by  the  record  need  not 
bo  decided. 

Judgment  reversed,  and  the  court  below 
is  directed  to  sustain  appellant's  demurrwr  to 
the  complaint. 

PBOYIDBNCEl  WASHINGTON  IN&  Oa  t. 
WOLF.    (No.  4,981.)! 

(Appellats  Oonrt  of  Indiana,  Division  Na  I 
Dee.  9;  1904.) 

warn  mstTBANO— POUCT— APPBAISAXr— WAiyXB 
— BVIOKNCS— SUmOIKIIOT. 

1.  Where  an  agreement  for  submission  of  a 
loss  under  a  fire  Insarance  policy  to  appraisers 
was  entered  into  on  tlte  ninth  day  after  the  loss, 
tbe  failure  of  the  insurer  to  answer  a  telegram 
sent  by  the  Insured  on  the  seventeenth  day  after 
the  loss,  stating  that  his  adjuster  was  at  the 
place  of  fire  at  heavy  expense,  and  asking  the 
Insurer  to  state  when  bit  appraiser  would  be 
there,  Is  not  a  waiver  of  the  rights  of  the  In- 
surer under  the  policy  to  an  appraisal  when  de- 

^Rebearlns  d«nl«4  and  orlclasl  eplnioo  modUied. 
Rahesring  denied. 


manded,  so  as  to  Justify  the  Insured  in  dlspodng 
of  the  property  en  tlie  third  day  after  sendfaig 
the  telegram. 

2.  In  an  action  on  an  Insurance  policy,  tbe  al- 
legatiofts  of  the  complaint  and  tbe  reply  that  de- 
fendant Mitwed  Into  an  agreement  to  appraise 
not  for  the  purpose  of  securing  an  appraisal, 
but  only  to  delay  and  coerce  plaintift  Into  a  set- 
tietnent  of  his  claim  for  an  amount  less  than 
was  due,  are  not  averments  of  facts  sufficient  ts 
defeat  defendant's  right  to  an  appraisal. 

Appeal  from  Oircnlt  Court  IConroo  Coon- 
t7;  James  B.  Wilson,  Judge. 

Action  by  Lee  Wolf  against  the  Providence 
Washington  Insnranoe  Company.  From  a 
Judgment  for  plalnttft,  defendant  appeals. 
Beversed. 

Chambers,  Pidcens  &  Moores  and  Duncan 
ft  Batman,  for  aoDellanL  East  ft  East,  for 
appellee. 

OOMSTOCE,  G.  J.  This  action  was 
brought  by  appellee  against  appellant  upon 
a  policy  of  fire  insurance  iasued  by  the  ap- 
pellant to  appellee.  Insuring  tbe  appellee 
against  loss  or  damage  by  fire  upon  a  certain 
stock  of  goods,  wares,  merchandise,  furni- 
ture, and  fixtures  therein  described,  in  the 
sum  of  91,000.  There  was  $8,600  other  and 
concurrent  insurance,  making  $9,{S00  in  alL 

The  complaint  Is  In  a  single  paragraph. 
It  makes  the  usual  averments  as  to  isauing 
the  policy,  description  of  property  Insured, 
the  loss  by  fire,  and  avers  that  tbe  plaintiff 
has  performed  the  conditions  on  his  part  to 
be  performed,  except  as  to  filing  proofs  of 
loss  and  as  to  appraisal  of  the  goods.  But 
"he  charges  that  the  defendant  has  fully 
waived  each  of  these  stipulations  by  its  con- 
duct since  said  fire,  as  follows,"  and  sets  out 
the  conduct  claimed  to  constitute  the  waiver. 
Tbe  allegations  in  the  complaint  as  to  what 
the  parties  did  after  tbe  fire  are  again  mads 
substantially  in  the  second  paragraph  of  re- 
ply to  the  plea  in  abatement  hereinafter  set 
out  It  Is  not  necessary,  therefore^  to  stats 
them  here. 

The -policy,  made  an  exhibit  with  the  cosh 
plaint  contains  the  following  provisions: 

"This  company  shall  not  be  liable  beyond 
the  actual  cash  value  of  the  property  at  the 
time  any  loss  or  damage  occurs,  and  the  loss 
or  damage  shall  be  ascertained  or  estimated 
according  to  such  actual  cash  value,  with 
proper  deduction  for  depreciation,  however 
caused." 

"Said  ascertainment  or  estimate  shall  b« 
made  by  the  insured  and  tbis  company,  or,  if 
they  differ,  then  by  appraisers  as  herelnafUt 
provided." 

"If  fire  occurs  the  Insured  shall  give  Im- 
mediate notice  of  any  loss  thereby  in  wilt- 
ing to  this  company,  protect  the  property 
from  further  damage,  forthwith  s^arate  tbe 
damaged  and  undamaged  personal  property, 
put  it  in  the  best  possible  order,  make  a  com- 
plete inventory  of  the  same,  stating  the  quan- 
tity and  cost  of  each  article  and  the  amoaat 
claimed  thereon,  and  w*hin  sixty  days  after 
the  tire,  unless  soch  time  la  extended  in  witt' 
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Ing  by  thla  company,  staall  render  a  state- 
ment to  this  company  signed  and  sworn  to 
by  said  Insured,  stating  tbe  knowledge  and 
belief  of  the  insured  as  to  tlie  time  and  origin 
of  the  fire;  tbe  interest  of  the  insured  and 
all  others  in  the  property;  the  cash  value  of 
each  item  thereof  and  tbe  amount  of  loss 
thereon;  all  incumbrances  thereon;  all  oth- 
er insurance,  Whether  valid  or  not,  covering 
any  of  said  property;  and  a  copy  of  all  the 
descriptions  and  schedules  in  all  policies. 

"Tbe  insured  as  often  as  required,  shall 
exhibit  to  any  person  designated  by  this 
company,  all  that  remains  of  any  property 
herein  described,  and  submit  to  examinations 
tmder  oath  by  any  person  named  by  this 
company,  and  subscribe  the  same;  and,  as 
often  as  required,  shall  produce  for  examina- 
tion all  books  of  account,  bills,  invoices,  and 
other  vouchers,  or  certified  copies  thereof,  if 
original  be  lost,  at  such  reasonable  place  as 
may  be  designated  by  this  company  or  its 
representative,  and  shall  permit  extracts  and 
copies  thereof  to  be  made. 

"In  the  event  of  disagreement  as  to  the 
amount  of  loss,  the  same  shall  as  above  pro- 
vided be  ascertained  by  two  competent  and 
disinterested  appraisers,  the  Insured  and  this 
company  each  selecting  one,  and  the  two  so 
chosen  shall  first  select  a  competent  and  dis- 
interested umpire;  the  appraisers  together 
shall  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  and  damage, 
and,  failing  to  agree,  shall  submit  tlieir  dif- 
ferences to  the  umpire,  and  the  award  in 
writing  of  any  two  shall  determine  tbe 
amount  of  such  loss;  the  parties  thereto  shall 
pay  the  appraiser  respectively  selected  by 
them,  and  shall  bear  equally  the  expense  of 
tbe  appraisal  and  umpire. 

"This  company  shall  not  be  held  to  have 
waived  any  provision  or  condition  of  this 
policy  or  any  forfeiture  thereof  by  any  re- 
quirements, act  or  proceeding  on  its  part 
relating  to  the  appraisal  or  to  any  examina- 
tion herein  provided  for;  and  the  loss  shall 
not  become  payable  antil  sixty  days  after 
tbe  notice,  ascertainment,  estimate,  and  sat- 
isfactory proof  of  the  loss  herein  required, 
have  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal 
has  been  required. 

"No  suit  or  action  on  this  policy  for  the 
recovery  of  any  claim  shall  be  sustainable  in 
any  court  Of  law  or  equity  until  after  full 
compliance  by  the  Insured  with  all  the  fore- 
going requirements,  nor  unless  commenced 
wltbin  twelve  months  next  after  the  fire." 

To  tbis  complaint  the  defendant  entered 
ita  special  appearance  and  filed  its  plea  In 
abatement.  It  sets  out  that  among  the  con- 
ditions and  provisions  of  the  policy  it  is  pro- 
vided, among  other  things,  that  In  the  event 
of  disagreement  as  to  the  amount  of  loss, 
sacb  disagreement  shall  be  submitted  to  di?- 
interested  appraisers,  one  to  be  selected  by 
tbe  company,  one  by  the  Insured,  and  the 
two  thos  selected  to  select  an  umpire.    It  is 


further  provided  that  tbe  company  shall  not 
be  held  to  have  waived  any  provision  or  con- 
dition of  this  policy,  or  any  forfeiture  there- 
of, by  any  agreement,  act,  or  proceeding  on 
its  part  relating  to  the  appraisal,  or  to  any 
examination  in  the  policy  provided  for,  and 
the  loss  shall  not  become  payable  until  00 
days  after  notice,  ascertainment,  estimate, 
and  satisfactory  proof  of  the  loss  herein  re- 
quired have  been  received  by  this  company, 
including  award  by  appraisers,  when  ap- 
praisal is  required.  It  is  further  proyided 
that  no  suit  or  action  on  the  policy  shall  be 
sustainable  until  all  said  requirements  have 
been  fulfilled.  It  further  appears  that  tbe 
loss  occurred  on  the  11th  day  of  Januaiy, 
1903;  that  a  disagreement  arose  between  the 
appellant  and  appellee  as  to  the  amount  of 
loss  and  damage  suffered  by  tbe  plaintiff  to 
the  property  insured;  that  such  disagreement 
existed  as  to  all  the  companies  Interested  in 
the  fire. 

The  plea  in  abatement  further  states  that 
on  the  20th  day  of  January,  1908,  within 
nine  days  after  said  fire  had  occurred,  and 
upon  said  disagreement  arising,  all  of  said 
companies  and  the  appellee  entered  into  a 
written  agreement  to  submit  the  amount  of 
such  loss  and  damage  to  appraisers,  as  pro- 
vided In  tbe  policy.  A  copy  of  said  written 
agreement  is  made  a  part  of  the  plea  in 
abatement.  That  in  accordance  with  such 
written  agreement  the  appellant  named  one 
T.  J.  Boyd  as  its  appraiser,  and  the  appellee 
selected  one  D.  Juday  as  his  appraiser. 

It  is  averred  in  the  plea  that,  notwithstand- 
ing said  agreement  and  the  terms  and  con- 
ditions of  the  i>ollcy,  tbe  insured  refused,  and 
still  refuses,  to  abide  by  the  same,  and  re- 
fused to  have  Its  appraiser  or  any  other  ap- 
praiser that  might  be  selected  by  him  to 
meet  with  the  defendant's  appraiser  for  the 
purpose  of  such  appraisal,  and  avers  that  it 
has  always  been  ready  and  willing  to  have 
said  appraisement  as  provided,  and  that  It 
has  not  in  any  manner  or  form  waived  or  re- 
fused or  declined  to  have  the  loss  and  dam- 
age appraised.  Wherefore  the  said  defend- 
ant averred  that  no  suit  or  action  on  said 
policy  had  matured,  and  asked  for  Judgment 
accordingly. 

The  plaintiflTs  motion  to  strike  out  the  plea 
in  abatement,  and  his  demurrer  to  the  same, 
were  each  overruled. 

The  plaintiff  then  filed  its  reply  to  the  plea 
in  abatement  in  two  paragraphs,  the  first 
being  a  general  denial.  In  tbe  second  para- 
graph the  plaintiff  admitted  that  the  policy 
contained  the  provisions  and  conditions  set 
fortb  in  the  plea  in  abatement;  that  there 
had  been  a  failure  to  agree  as  to  the  amount 
of  the  loss  suffered  by  the  plaintiff,  and  that 
the  other  companies  named  in  saldplea  held 
policies  of  like  character;  that  on  the  20th 
day  of  January  said  written  agreement  was 
entered  into;  and  averred  that  it  was  agreed 
orally  between  the  plaintiff  and  tbe  defend- 
ant, both  before  and  after  making  said  writ- 
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ten  agre«neiit,  that  tlie  appraisal  abonll 
begin  at  once,  and  that  the  plaintiff,  by  tele- 
gram, and.  at  great  expense  to  himself,  pro- 
cured the  attendance  of  his  appraiser  to  be 
at  Bloomlngton  for  a  period  of  10  days,  at  aa 
expense  of  |30  a  day,  and  other  expenses  t 
but  the  defendant,  as  aoon  as  It  procured  said 
agreement  to  enter  Into  an  appraisal,  par- 
sued  a  systematic  course  of  eTaslon,  deeep» 
tton,  and  neglect  toward  the  plaintifr,  wltb 
the  intention -of  coercing  him  to  accept  tb* 
snm  of  1300,  \rhlch  the  defendant  and  Its  ad- 
justers had  (rflered  him  prior  to  said  agree- 
ment to  submit  to  an  appraisal;  that  the  de- 
fendant did  not  Intend  to  complete  said  ap- 
praisal, but  abandoned  the  same  by  its  con- 
duct In  this,  to  wit,  that  plaintUTa  stock  of 
goods  were  soaked  with  water,  frozen  with 
ice,  the  colors  ninning,  smelling  with  smoke, 
fast  decaying,  and  becoming  rotten  and 
worthless,  which  facts  were  well  known  to 
the  defendant,  but  that  the  defendant,  with 
such  knowledjge,  willfully  and  wrongfully 
sought  to  put  the  plalntUT  to  great  expense 
In  procuring  his  appraiser,  forcing  him  to 
suffer  dally  loss  on  said  goods  on  account  of 
their  damaged  and  damaging  condition,  de- 
nying him  the  right  to  sell  or  dispose  of  the 
same,  and  that  on  the  2Sth  day  of  January 
the  plaintiff  sent  a  telegram  to  one  of  the 
defendant's  adjusters  at  the  city  of  Indian- 
apolis, in  the  following  words:  "Our  adjuster 
here  at  heavy  expense.  When  will  yours  be 
here?  -  Answer;"  but  the  defendant,  although 
it  received  said  message  <«  the  day  it  was 
sent,  willfully  and  unjustly  declined  to  an- 
swer the  same,  well  knowing  that  by  such 
delay  the  defendant  was  causing  plaintiff 
trouble  and  expense;  that  by  such  refusal 
the  plaintiff  was  led  to  believe,  and  did  be- 
lieve, that  said  appraisal  had  been  fully 
waived  and  abandoned  by  defendant,  and,  in 
order  to  save  himself  from  further  loss,  on 
the  3l8t  day  of  January,  1903,  the  plaintiff 
commenced  selling  his  goods,  but  before  do- 
ing so  he  caused  the  same  to  be  appraised  by 
said  Juday  and  one  Moses  Kahn,  who  ap- 
praised the  loss  on  said  goods  at  $11,364. 

A  further  averment  in  the  reply  Is  that  his 
goods  were  worth  $12,060  at  the  time  of  the 
Are;  that  the  Insurance  was  $9,500;  that  the 
plaintiff,  by  reason  of  such  conduct  and  de- 
lay, was  caused  to  lose  the  sum  of  $600  on 
the  uninsured  portion  of  said  goods,  and  that 
the  failure  to  appraise  said  goods,  as  pro- 
vided by  the  policy  and  said  written  agree- 
ment, was  caused  by  the  negligence,  bad 
faith,  fi»nd,  and  attempt  on  the  part  of  the 
defendant  to  coerce  the  plaintiff  to  accept  a 
much  less  sum  in  settlement  than  his  actual 
loss;  that  it  was  necessary  that  said  goods, 
on  account  of  their  condition,  should  be  ap- 
praised at  once,  else  plaintiff  would  suffer 
the  loss  of  their  value  over  and  above  the 
amount  of  the  insurance,  and  that  these  facts 
were  well  known  to  the  defendant  at  the 
time  said  agreement  was  made,  and  ever 
since  said  time;   that  defendant  knew  that 


said  goods  wen  becoming  more  worthleu 
•very  day,  and  that,  if  plaintiff  saved  any- 
thing from-  the  uninsured  portion  of  said 
goods,  he  was  compelled  to  do  so  by  an  earl; 
tippraisal  and  disposition  of  said  goods;  that 
defendant  went  to  no  expense  whatever  to 
procmre  aa  aiq>raiBemeot,  but  sought  to  delay 
and  oppress  the  plaintiff  by  evading  said  ap- 
praisal until  said  goods  would  become  wholly 
worthless;  tliat  defendant  wholly  failed  and 
refused  to  4iommunicate  with  or  answn 
plaintiff's  telegram  until  the  5th  day  of  Feb- 
ruary, 1903,  at  which  time  defendant;  well 
knowing  that  all  of  said  goods  except  two  or 
three  hundred  dollars'  worth  had  been  sold 
and  disposed  of  and  scattered  among  tlie 
general  public,  then  asked  tor  an  appraisal 
of  the  visible  stock  left  of  said  goods,  and 
notified  the  plaintiff  that  they  would  be  pres- 
ent on  the  6th  day  of  February,  1903,  unless 
defendant  gave  plaintiff  notice  to  the  con- 
trary; that  said  notice  was  glyen  after  all  of 
said  goods  had  been  disposed  of,  and  long 
after  plaintiff's  appraiser  had  returned  home, 
and  long  after  defendant  had  caused  plain- 
tlfl  to  be  put  to  an  expense  of  $205  ap- 
praisal expenses,  and  said  proposition  was 
simply  to  gain  further  time  to  coerce  plain- 
tiff into  its  proposition  to  settle  the  entire 
loss  under  said  policy  for  $300. 

A  trial  was  had  upon  the  plea  In  abate- 
ment, and  reply  thereto,  by  a  Jury,  and  a 
verdict  returned  for  the  plaintiff,  and  a  judg- 
ment rendered  that  the  defendant  had  aban- 
doned the  right  to  an  appraisal,  and  that  it 
take  nothing  by  its  plea  in  abatement  Tbe 
cause  was  put  at  issue  on  the  complaint  by  an 
answer  and  r^ly,  and  a  trial  by  Jury  had, 
resulting  in  a  verdict  on  which  Judgment 
was  rendered  in  favor  of  appellee  for  $1,000. 
With  the  general  verdict  answers  to  inter- 
rogatories were  returned. 

The  first  of  numerous  specifications  of  er- 
ror questions  the  suflicieDcy  of  tbe  second 
paragraph  of  tbe  reply  to  the  plea  in  abate- 
m»it  It  appears  from  the  plea  in  abatement 
that  tbe  defendant  requested  and  insisted  up- 
on an  aroi^aisement;  that  appraisers  were 
selected  by  each  party;  that  the  defendant 
used  diligence  in  endeavoring  to  secure  the 
presence  of  Its  appraiser;  that  it  did  secnre 
his  presence  on  the  10th  day  of  Febraary, 
1903;  that  at  that  time  appellee  had  sold  tlie 
stock  of  gooda,  and  refused  to  enter  into  an 
appraisement  The  only  question  presented 
by  this  plea  was  whether  the  defendant  bad 
waived  the  appraisal.  The  reply  set  up  tbe 
fact  that  plaintiff's  appraiser  and  one  Eahn. 
selected  by  the  plaintiff's  appraiser,  entered 
into  an  appraisal  of  the  stock  on  the  28th  da.T 
of  January,  1903,  and  appraised  the  same  «t 
tbe  sum  of  $12,000;  that  oa  the  3lBt  day  of 
January  plaintiff  proceeded  to  sell  the  stock, 
and  on  the  5th  day  of  February  certain  cor- 
respondence passed  between  plaintiff  and  de- 
fendant in  relation  to  the  conduct  of  the  par 
ties  up  to  that  time,  and  tbe  demand  by  tlie 
defendant  for  an  appraisement,  and  fixing 
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rebrauT  10,  ISOS,  tar  tb*  defendants  ap- 
praiser to  be  preeent  Wbettaer  appellant 
abandoned  or  waived  appraisal  must  depend 
on  Its  conduct  The  only  faet  pleaded  as  a 
waiver  of  the  right  to  the  appraisal  la  that 
the  defendant's  adjuster  failed  to  answer  the 
dispatch  oh  January  27tb.  After  that  day 
plalnttir  acted  on  bis  ovrn  motion,  without 
reference  to  the  rights  ot  oblig&ttona  of  d*- 
fendant  Appellant,  befbre  and  after  said 
date,  as  alleged  In  the  plea  In  abatement, 
sought  to  have  an  appraisement  It  cannot 
be  conceded  that  appellant,  by  lU  act  or  omis- 
sion, waived  appraisal  as  provided  for  In  the 
policy  and  the  agreement  The  fact  Intend- 
ed to  show  walvor  set  out  In  the  complaint 
is  the  same  In  the  complaint  and  in  the  said 
paragraph  of  reply,  to  wit  the  failure  to  an- 
swer the  dispatch  of  January  27th.  The  an- 
swer made  by  the  jury  to  Interrogatory  EM, 
returned  with  their  verdict  shows  that  the 
elaim  of  waiver  is  based  solely  upon  the  fall- 
are  to  answer  said  dispatch.  Are  the  facts 
averred  In  the  complaint  sufficient  to  avoid 
the  duty  of  appellee  either  to  furnish  proof 
of  loss,  or  to  secure  an  appraisal  as  provided 
fn  the  stipulations  contained  in  the  policy? 
Certain  duties  devolved  upon  plaintiff.  It 
was  his  duty  to  protec't  the  damaged  and  the 
undamaged  goods,  put  them  in  the  beet  pos- 
sible order,  make  a  complete  Inventory  of  the 
same,  stating  the  quantity  and  cost  of  each 
article,  and  the  amount  claimed  thereon,  etc. 
It  is  averred  both  in  the  complaint  and  the 
reply  that  the  goods  were  in  a  frozen  con- 
dition, Btinldng  from  smoke,  and  decaying 
ev^y  day,  eta  Manifestly  they  were  not  in 
a  Condition  to  be  appraised.  Defendant  bad 
60  days  within  which  to  investigate  the 
amount  of  loss,  according  to  the  methods  pro- 
vided by  the  policy.  The  condition  of  the 
goods  at  or  since  the  fire  did  not  determine 
the  time  within  which  the  defendant  might 
Investigate  as  to  the  amount  of  the  damage. 
That  was  fixed  by  contract  Kor  was  the  ex- 
pense to  which  the  parties  were  put  to  secure 
an  appraisal  material.  Proof  of  loss,  it  is 
averred,  was  furnished  on  the  27th  day  ot 
JanuaiT,  and  the  sale  commenced  on  the  30th 
of  the  same  month.  By  the  sale  the  insured 
put  it  out  of  his  power  to  exhibit  to  the  In- 
surer the  property  damaged.  The  appellant 
was  entitled  to  the  appraisal.  The  policy 
provides  that  no  action  Is  sustainable  In  any 
court  of  law  until  after  the  compliance  by 
the  Insured  with  the.  requirements  of  the 
policy.  Where  a  policy  contains  such  provi- 
sion, it  must  be  complied  wilh  before  bring- 
ing of  the  action,  unless  waived.  N'lngara 
Fire  Ins.  Co.  V.  Bishop,  154  III.  8,  30  N.  B. 
1102,  45  Am.  St  Rep.  105;  Hamilton  v.  U, 
L.  &  O.  Ins.  Co.,  13a  U.  S.  242.  10  Sup.  Ct 
045,  84  L.  Ed.  410;  Northern  Assur.  Co.  t. 
Grandvlew,  183  U.  S.  308,  22  Sup  Ct  133,  46 
L.  Ekl.  218;  VernoD  Ins.  Co.  v.  MaiUen,  158 
Ind.  893,  63  N.  E.  755.  Tlie  ex  parte  apprais- 
al by  appellee,  and  the  sale  of  the  goods  witb- 
ont  notice  to  appellant,  could  not  relieve  ap- 
••tobearliiK  dented,  74  N.  B.  12.  Superseded  br 
32N.B.— 39 


pellee  of  his  obligation  under  Uie  policy,  nor 
tend  to  show  that  defendant  has  waived  an 
appraisal.  Each  party  was  entitled  to  have 
bis  case  submitted  to  all  the  appraisers 
Smith  ▼.  Smith,  28  111.  66;  Morse  on  Arbitra- 
tion, (  117;  Baker  r.  Farmbrongh,  43  Ind. 
240.  The  allegations  of  the  complaint  and 
reply,  that  appellant  entered  into  an  agree- 
ment to  appraise,  not  for  the  purpose  of  se- 
curing an  appraisal.  But  <»ily  to  delay  and 
coerce  plaintiff  into  a  settlement  of  bis  claim 
for  an  amount  less  than  was  his  due,  are  not 
averments  of  facts  sufficient  to  defeat  appel- 
lant's right  to  an  appraisal.  Under  the  facts 
alleged,  that  right  was  absolute;  "It  was 
essential  to  the  enjoyment  of  that  right  that 
the  damaged  stock  should  be  retained  by  the 
Insured  where  it  could  be  examined  for  the 
purposes  of  appralsaL"  Astricb  t.  German 
Amer.  Ins.  Co.  (C.  C.  A.)  181  Fed.  17.  "The 
right  to  demand  an  appraisal  was  a  distinct 
and  contractual  right  The  motive  which  lay 
behind  the  assertion  of  that  right  did  not  He 
within  the  province  of  the  court  and  Jury." 
Insurance  Co.  v.  Camahan,  63  Ohio  St  272,  58 
N.  E.  809.  Whether  the  motive  of  a  contracting 
party  may  be  inquired  into  by  the  court 
either  In  the  performance  of  the  obligation  of 
the  contract  on  his  part  to  be  enforced,  or  In 
demanding  strict  performance  of  the  obliga- 
tion of  the  other  contracting  party,  la  clearly 
presented  by  the  record,  and  we  must  hold 
that  such  Inquiry  cannot  be  made.  Neltber 
the  complaint  nor  the  reply  to  the  plea  in 
abatement  shows  an  abandonment  of  the 
right  to  appraisal  upon  the  part  of  the  ap- 
pellant 

Tile  conclusion  reached  renders  It  unneces- 
sary to  consider  other  alleged  errors.  The 
Judgment  is  reversed,  with  instructions  to 
Sustain  the  demurrer  to  the  complaint  and 
the  demurrers  to  the  second  paragraph  o( 
reply. 


TATLOB  T.  STEPHENS  et  aL    (No.  B.494.)> 

(Appellats  Court  of  Indiana,  Division  No.  1. 

Dec,  7,  1904.) 

UTATES  O*  OKCEOENTS— SALS  Ot  BEAL  ESTATI 
— PEXmON  —  BEQUISITES  OF  PETITION— DE- 
UtlERES  FOB  WANT  OF  FACTS— WILLS— CON- 
STBUCTtON-^OINT  ESTATES  —  BEMAIN  DEBS  — 
TIMS  WUEN  BKUAIRDBBS  VEST. 

1.  Bums'  Ann.  St  1001,  {  2491,  provides  that 
a  petition  for  sale  of  lands  of  a  decedent  for  the 
payment  of  debts  must  set  forth,  among  other 
things,  a  description  of  the  real  estnte  liable  to 
be  made  assets  tor  the  payment  of  the  debts, 
and  the  tide  of  the  decedent  therein  at  his 
death,  and  section  2498  provides  for  the  admis- 
sion of  persons  not  parties  to  such  petition,  and 
authorizes  them  to  set  up  their  interest.  Tleld, 
that  a  petition  to  sell  real  estate  to  pay  debts 
of  a  decedent  may  be  tested  by  demurrer  for 
want  of  facts,  though  the  procedure  under  the 
decedents'  act  does  not  provide  for  a  demiii-rer.  • 

2.  Bums'  Ann.  St.  1901,  {  2491,  provides  that 
a  petition  to  sell  real  estate  to  pay  debts  of- a 
decedent  must  set  forth,  among  oUier  things,  the 
title  of  the  decedent  at  the  time  of  his  death. 
l/nld  that,  where  a  petition  not  only  contained 
the  general  averment  "that   the  decedent  died 

opinion  in  Supreme  Court,  74  N.  £!.  980. 
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the  owner- in  fee  Simple  of  the  land  sought  to 
be  sold,"  but  also  an  allegation  as  to  the  source 
of  his  title,  and  the  facts  relied  on  to  show  a 
fee  simple  in  decedent,  the  general  allegation  did 
not  render  the  petition  inyulnerable  as  against 
a  demurrer  for  want  of  facts,  where  the  si>e- 
cific  facts  showed  no  fee-simple  title. 

3.  Bums'  Ann.  St.  1901,  i  3341,  enacts  that 
all  conveyances  and  devises  made  to  two  or 
more  persons  shall  be  construed  to  create  estates 
in  common  and  not  in  joint  tenancy,  unless  it 
shall  be  expressed  therein  that  the  grantees  or 
devisees  so  hold  the  same  in  joint  tenancy  and 
to  the  surviTor  of  them,  or  it  shall  manifestly 
appear  from  the  terms  of  the  instrument  that  it 
was  intended  to  create  a  joint  tenancy.  Testa- 
tor's will  gave  his  wife  his  lands  for  life,  and  re- 
cited that  at  the  decease  of  the  wife  testator 
desired  that  the  lands  "be  owned  ecpially  and 
jointly"  by  his  children,  or,  in  case  of  the  de- 
cease of  any  of  the  children,  "his  or  her  share' 
to  descend  to  the  heirs  of  their  bodies  if  any, 
and  if  not  to  those  surviving."  Held,  that  the 
estate  granted  the  children  was  a  tenancy  in 
common. 

4.  The  lands  did  not  at  the  death  of  testator 
rest  absolutely  and  unconditionally  in  his  chil- 
dren as  remaindermen,  but  the  children  took  a 
conditional  fee  conditioned  on  the  death  of  the 
widow,  the  fee  being  defeasible  by  the  death  of 
a.  child  prior  to  the  death  of  the  widow,  in  which 
■ULse  the  survivors  took  the  interest  of  the  de- 
ceased child  if  the  deceased  left  no  children,  but, 
in  the  event  that  she  did,  the  interest  of  the 
child  passed  to  them. 

Appeal  from  Circuit  Court  Warren  Coun- 
ty;  Joseph  M.  Rabb,  Judge. 

Petition  by  John  C.  Stephens,  as  adminis- 
trator of  the  estate  of  William  N.  Swank,  de- 
ceased, to  sell  real  estate  of  decedent  for 
the  p.nytnent  of  debts,  for  partition,  and  to 
quiet  title.  From  a  judgment  In  favor  of 
petitioner,  Emily  T.  Taylor  appeals.  Re- 
versed. 

C.  C.  Holland,  for  appellant  C.  V.  Mc- 
Adams  and  I.  E.  Schoonover,  for  appellees. 

MYERS,   J.     On   July  29,   1908,  John  a 

Stephens,  as  administrator  of  the  estate  of 
William  N.  Swank,  deceased,  filed  In  the 
Warren  circuit  court  a  petition  to  sell  real 
estate  of  his  decedent,  to  pay  debts,  also  ask- 
ing partition  and  to  quiet  title. 

For  the  purpose  of  the  question  here  to  be 
decided,  the  material  facts  as  sdt  forth  In 
the  petition  are  as  follows:  James  C.  Swank, 
father  of  the  decedent.  In  the  year  1872,  de- 
parted this  life  testate,  leaving,  as  his  only 
heirs  and  devisees,  Malissa  Swank,  his  wid- 
ow, and  John  B.  Swank,  Emily  J.  Taylor, 
William  N.  Swank,  and  Sarah  J.  Swank,  who 
afterward  married  Dora  Ammerman,  as  bis 
only  children.  That  at  the  death  of  James 
0.  Swank  he  was  the  owner  of  80  acres  of 
real  estate  In  said  county,  by  him  disposed 
of  as  follows:  "I  also  desire  that  my  said 
wife  Malissa,  have  the  use  and  occupancy 
of  any  and  all  lands  that  I  may  own  at 
my  decease,  during  her  natural  life,  on  the 
;?ondition  that  she  pay  the  taxes  on  and 
keep  said  lands  free  from  Incumbrances,  and 
at  the  decease  of  my  said  wife,  I  desire  that 
said  lands  be  owned  equally  and  Jointly  by 
my  children  Emily  J.  Taylor,  William  N. 
Swank,  John  E.  Swank  and  Sarah  J.  Swank, 


or  in  case  of  the  decease  of  any  of  said 
children,  his  or  her  share  to  descend  to  the 
heirs  of  their  bodies  if  any,  and  If  not  to 
those  surviving."  That  after  the  death  of 
James  0.  Swank,  and  prior  to  the  death  of 
William  N.  Swank,  Sarah  J.  Ammerman  died 
intestate,  leaving  Dora  Ammerman,  her  hus- 
band, OeoTge  and  Clyde  Ammerman,  her 
children,  survlTlng.  That  on  November  29, 
1002,  William  N.  Swank  departed  this  life 
Intestate,  leaving  a  widow,  the  appellee, 
Generva  Swank,  but  no  children ;  also  Malis- 
sa Swank,  bis  mother,  Emily  J.  Taylor,  a 
Bister,  John  E.  Swank,  his  brother,  said  Dora 
Ammerman,  and  said  two  nephews,  George 
and  Clyde  Ammerman,  surviving  him.  That 
the  real  estate  sought  to  be  sold  Is  the  in- 
terest of  William  N.  Swank  in  said  80-acre 
tract  devised  by  bis  father  as  aforesaid.  The 
allegations  In  the  petition  as  to  title  are 
as  follows:  "That  by  virtue  of  the  foregoing 
facts  the  said  William  N.  Swank  died  the 
owner  in  fee  simple  of  the  undivided  one- 
A>nrth  of  all  of  said  real  estate,  subject  to 
a  life  estate  therein  in  Ids  mother,  the  de- 
fendant Malissa  Swank,  as  provided  in  said 
will."  Other  allegations  appear  in  the  pe- 
tition as  to  debts  of  decedent  value  of  per- 
sonalty, value  of  his  interest  in  said  real 
estate,  interest  therein  of  appellees,  also  as 
to  partition  and  to  quiet  title,  all  Immaterial 
to  the  question  here  presented. 

A  demurrer  to  the  petition  by  appellant 
was  filed  and  overruled.  Answer,  trial,  and 
Judgment;  exceptions,  and  appeal  by  appel- 
lant The  ruling  of  the  court  on  the  demur- 
rer to  the  petition  is  the  only  error  assigned. 

The  question  relied  on  for  a  reversal  of 'the 
Judgment  of  the  lower  court  is  stated  by  ap- 
pellant as  follows:  "By  tills  appeal  but 
a  single  question  is  raised,  and  by  it  a  prop- 
er legal  construction  of  the  last  will  and  tes- 
tament of  James  O.  Swank  Is  sought  to  be 
secured."  Appellees  Insist  that  no  question 
is  presented  by  the  demurrer  to  the  petition, 
"as  the  special  statute  provides  tlie  proce- 
dure, and  the  Code  cannot  apply."  We  can- 
not agree  with  appellees  in  this  contention. 
It  is  true  that  a  petition  for  the  sale  of  real 
estate  to  pay  debts  of  a  decedent  by  whom- 
soever authorized  to  file  the  same,  is  statu- 
tory, and,  so  far  as  the  statute  prescribed 
the  procedure  and  rules  of  practice,  the  same 
must  be  followed.  Seward  v.  Clark,  87  Ind. 
289.  "The  statute  contemplates  a  trial  of  all 
the  facts  alleged  in  the  petition,  and  iss«e<; 
of  law  and  fact  may  be  formed  and  tried." 
Henry's  Probate  Law,  {  208.  The  procedure 
under  the  decedents'  act  does  not  provide  for 
the  filing  of  a  demurrer  to  a  petition  to  sell 
real  estate  to  pay  debts,  yet  the  statute  re- 
quires certain  facts  to  be  averred  and  proved 
before  the  petition  can  be  granted.  In  this 
particular  a  complete  mode  of  procedure  is 
not  provided  by  the  decedents'  act  and  we 
may  look  to  the  Civil  Code  to  supply  the  de- 
fect, and  to  this  extent  the  proceeding  is  a 
civil  action.     Scherer  v,  Ingerman,  Adm'r, 
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no  Ind.  428.  441,  11  N.  B.  8,  12' N.  E.  804. 
The  decedents*  act  does  not  provide  for  a 
cbauge  of  venue  from  the  Judge,  yet  it  may 
be  done.  Scherer  t.  Ingerman,  Adm'r,  su-' 
pra.  A  demurrer  may  be  filed  to  an  an- 
swer to  a  petition  by  an  administrator  to  sell 
real  estate  to  pay  debts.  Hunter,  Adm'r,  v. 
French,  86  Ind.  320.  Section  2491,  Burns' 
Ann.  St.  1901,  provides  what  facts  must  be 
set  forth  In  the  petition.  Among  other  things, 
It  "shall  set  forth  a  description  of  the  real  es- 
tate of  the  deceased  liable  to  be  made  assets 
for  the  payment  of  bis  debts;  the  title  of 
the  decedent  therein  at  his  death."  Section 
2498,  Burns'  Ann.  St  1901,  provides  for  the 
admission  of  persons  not  parties  to  such  peti- 
tion, and  authorizing  them  to  set  up  their  In- 
terest Therefore,  In  our  opinion,  a  petition 
to  sell  real  estate  to  pay  debts  of  a  decedent 
may  be  tested  by  a  demurrer  for  want  of 
facts.    Jackson  v.  Weaver,  Adm'r,  98  Ind.  307. 

The  appellees  further  contend  that  the  peti- 
tion contains  the  general  averment  "that  the 
decedent  died  the  owner  in  fee  simple  of  the 
land  sought  to  be  sold,"  and  is  therefore  "suffi- 
cient to  withstand  a  demurrer,  as  the  will  is 
not  a  written  instrument  which  is  required  to 
be  set  forth  in  the  pleading,  and  no  force  can 
be  given  to  the  part  thereof  copied  In  the  peti- 
tion." Had  the  petitioner  been  content  with 
the  general  allegation  that  his  decedent  at  the 
date  of  his  death  was  the  owner  in  fee  simple 
of  the  real  estate  sought  to  be  sold,  there  would 
be  no  question  as  to  the  snfflciency  of  the  pe- 
tition In  this  particular.  Jackson  v.  Weav- 
er, supra.  But,  Instead,  he  proceeds  to  state 
the  source  of  his  title,  or  the  facts  from 
which  he  draws  the  conclusion  that  his  de- 
cedent at  the  time  of  his  death  was  vested 
with  a  fee-shnple  title.  "A  conclusion  of  law 
thrown  into  a  complaint  canqot  control  the 
specific  statements  of  facts,  nor  con  conclu- 
sion from  facts  stated  in  general  terms  con- 
trol ;  on  the  contrary,  the  specific  statement 
rules  the  pleading."  Ragsdale  v.  Mitchell,  97 
Ind.  458;  Fraln  v.  Burgett,  152  Ind.  55,  50 
N.  B.  873,  52  N.  E.  395.  From  the  specific 
facts  averred  in  the  petition  we  must  con- 
clude that  whatever  title  petitioner's  dece- 
dent had  in  the  land  In  question  he  took  by 
rirtne  of  the  will  of  bis  father,  James  O. 
Swank. 

The  question  in  this  case  to  which  counsel 
give  most  attention  is,  did  the  will  of  testa- 
tor vest  in  his  children  a  Joint  tenancy  or  a 
tenancy  in  common?  The  decision  of  this 
question  depends  upon  the  construction  to 
be  given  to  that  part  of  the  will  of  James  C. 
Swank  which  reads  as  follows:  "At  the  de- 
cease of  my  said  wife,  I  desire  that  said 
lands  be  owned  equally  and  Jointly  by  my 
children,  Emily  J.  Taylor,  William  N.  Swank, 
John  E.  Swank  and  Sarah  J.  Swank,  or  In 
case  of  the  decease  of  any  of  said  children, 
his  or  her  sbare  descend  to  the  heirs  of  their 
bodies  if  any,  and  if  not,  to  those  surviving." 
This  court,  in  the  case  of  Rohrer  v.  Burrls, 
27  Ind.  App.  844,  61  N.  B.  20%  by  Boblnson, 


J.,"  uses  the  following  lan^tlage:  '  "The  para- 
mount object  in  construing  a  will  is  to  ex- 
press the  true  intention  and  meaning  of  the 
testator.  And,  to  arrive  at  the  true  meaning 
of  a  particular  clause,  the  court  will  look  to 
me  whole  will.  If  any  light  will  thus  be 
thrown  upon  the  clause  to  be  construed.  It 
is  also  settled  that  if  the  testator's  intention 
is  doubtful,  or  thef  language  used  is  ambigu- 
ous, the  court  will  adopt  that  construction 
which  will  cast  the  property  as  the  law 
would  have  cast  It  had  no  will  been  made." 
When  the  intention  of  a'testator  is  ascertain- 
ed, it  must  be  given  effect,  "unless  in  viola- 
tion of  some  rule  of  law."  Fenstermaker  v. 
Holman,  158  Ind.  71,  62  N.  E.  C99.  Section 
3341,  Bums'  Ann.  St  1901,  provides  that: 
"All  conveyances  and  devises  of  lands,  or  of 
any  interest  therein,  made  to  two  or  more 
persons,  except  as  provided  In  the  next  fol- 
lowing section,  shall  be  construed  to  create 
estates  In  common  and  not  In  Joint-tenancy, 
unless  It  shall  be  expressed  therein  that  the 
grantees  or  devisees  shall  hold  the  same  in 
Joint-tenancy  and  to  the  survivor  of  them,  or 
It  shall  manifestly  appear,  from  the  tenor  of 
the  Instrument  that  it  was  Intended  to  cre- 
ate an  estate  In  Joint-tenancy."  "In  this 
state  a  Joint  tenancy  can  only  be  created  as 
provided  by  section  3341,  Burns'  Ann.  St 
1901."  Wllklns  V.  Young,  144  Ind.  1,  41  N.  E. 
68,  590,  55  Atn.  St.  Rep.  162.  Hopkins,  in  his 
work  on  real  estate,  defines  a  Joint  tenancy 
as  "an  ownership  of  land  in  community  In 
equal  undivided  shares,  by  virtue  of  a  con- 
veyance which  Imparts  an  intention  that  the 
tenants  shall  hold  one  and  the  same  estate. 
The  interests  of  all  the  tenants  go  to  the  last 
survivor."  The  same  author  defines  a  tenan- 
cy in  common  as  "a  Joint  ownership  of  lands 
to  which  the  principle  of  survivorship  does 
not  apply."  Hopkins  on  Real  Property,  8S 
208,  209.  Courts  of  this  country  do  not  favor 
Joint  tenancies.  In  this  state  it  must  unques- 
tionably appear  from  the  tenor  of  the  will 
that  testator  fully  intended  to  grant  an  es- 
tate In  Joint  tenancy  before  It  will  be  so  de- 
clared. If,  from  the  language  of  the  will, 
there  be  a  doubt  in  the  mind  of  the  court.  It 
must  be  resolved  In  favor  of  a  tenancy  In 
common.  Nicholson  v.  Caress,  45  Ind.  479; 
Simons  V.  Bollinger,  154  Ind.  83,  56  N.  E.  23, 
48  L.  R.  A.  284;  Lawson's  Rights,  R.  &  P. 
vol.  6,  {  2720.  Mr.  Freeman,  In  his  work  on 
Cotenancy  and  Partition,  speaking  of  Joint 
tenancy,  says:  "No  doubt  the  courts  always 
lean  toward  tenancy '  in  common  when  the 
parties  claim  under  a  will,  and  are  ever  ready 
to  give  full  effect  to  any  language  of  the  tes- 
tator showing  a  design  to  create  several  In- 
terests. It  may  be  stated  generally  that  all 
expressions  Importing  division  by  equal  or 
unequal  shares,  or  referring  to  the  devisees 
as  owners  of  respective  or  distinct  Interests, 
and  even  words  simply  denoting  equality, 
win  have  this  effect.  Whenever  a  bequest 
or  devise  Is  to  two  or  more  equally,  or  to  be 
equally  divided,  or  In  equal  shares,  or  equally 
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among,  •  •  •  tbe  deviiiees  or  legatees,  as 
the  case  may  be,  will  acquire  the  property  aa 
tenants  in  common."  Freeman  on  Cotenan- 
cy and  Partition,  i  23.  It  bas  been  held  In 
tbls  state  that  a  deed  to  L.  R.  and  J.  R., 
Jointly,  conveys  an  estate  In  Joint  tenancy. 
Case  et  aU  ▼.  Owen  et  al,,  138  Ind.  22,  38 
N.  E.  39S,  47  Am.  8t  Rep.  253.  A  proTlalon 
In  a  deed,  "to  have  and  to  hold  tbe  same 
to  tbe  said  S.  O.  and  P.  G.,  bis  wife,  in 
Joint  tenancy,  their  heirs  and  assigns  for- 
ever," vests  the  estate  in  tbe  husband  and 
wife  as  Joint  tenants.  Wilkins  v.  Young,  144 
Ind.  1,  41  N.  E.  68,  500,  55  Am.  St.  Rep.  162. 
Also  a  deed  conveying  to  D.  W.  and  L,  W., 
Ills  wife,  in  Joint  tenancy,  vests  the  land  in 
the  husband  and  wife  as  Joint  tenants. 
Thornburg  v.  Wiggins,  135  Ind.  178,  34  N.  E 
099,  22  L.  R.  A.  42,  41  Am.  St  Rep.  422.  Al- 
so a  deed  conveying  and  warranting  to  O.  K. 
and  C.  K.,  bis  wife.  Jointly,  does  not  convey 
a  Joint  tenancy,  but  an  estate  by  entireties. 
Simons  V.  Bollinger,  154  Ind.  83,  56  N.  E. 
23,  48  L.  R.  A.  234.  Hadley,  a  J.,  speaking 
for  tbe  court  in  the  latter  case,  says:  "Tbe 
cases  of  Tbornburg  v.  Wiggins,  135  Ind.  178, 
[34  N.  E.  989,  22  L.  R.  A.  422,  41  Am.  St. 
Rep.  422],  and  Wllklns  t.  Young,  144  Ind. 
1  [41  N.  E.  68,  590,  55  Am.  St  Rep.  162],  are 
not  analogous.  In  each  of  these  the  words 
employed  were  "Joint  tenancy,'  the  very  lan- 
guage of  tbe  books,  and  we  are  satisfled  that 
tlie  application  of  the  rule  in  these  cases  was 
as  liberal  as  is  warranted  by  the  authorities. 
Case  V.  Owen,  139  Ind.  22  [38  N.  E.  305,  47 
Am.  8t  R^.  253],  has  no  application.  In  the 
Owen  Case  the  grantees  were  unmarried." 
Tilgbman,  C.  J.,  speaking  for  the  court  in 
Martin  v.  Smith  (Pa.)  6  Am.  Dec.  305,  says: 
"When  a  man  Is  providing  for  bis  children 
'  by  his  win,  nothing  can  be  more  unnatural 
than  an  estate  in  Joint  tenancy.  It  Is  with 
good  reason,  therefore,  that  courts  of  Justice 
have  long  since  been  disposed  to  lay  hold  of 
slight  expressions  In  order  to  make  a  tenan- 
cy in  com'mon.  •  •  •  Where  an  estate 
is  given  to  several  persons  Jointly,  without 
any  expressions  indicating  an  intention  that 
it  should  be  divided  among  them,  it  must  be 
construed  as  a  Joint  tenancy.  But  where  it 
appears,  either  by  express  words  or  from 
the  nature  of  the  case,  that  it  was  the  testa- 
tor's intent  that  the  estate  should  be  di- 
vided, it  then  becomes  a  tenancy  in  com- 
mon." In  Illinois  the  statute  relative  to  Joint 
tenancies  and  tenancies  in  common  is  very 
similar  to  ours,  and  there  It  was  held:  "If 
it  shall  appear  from  tbe  phraseology  of  tbe 
devise  that  the  testator  understood  tbe  na- 
ture and  incidents  of  tbe  two  estates,  and  the 
language  employed  be  such  as  to  clearly  and 
explicitly  show  that  tbe  premises  are  not  to 
pass  in  tenancy  in  common,"  then  a  Joint  ten- 
ancy would  be  created,  otherwise  in  common. 
Mustain  V.  Gardner  (111.)  67  N.  B.  770.  In  tbe 
case  at  bar  we  cannot  say  that  from  the 
"tenor"  of  the  will  tbe  testator  intended  to 
devise  his  estate  to  bis  chUdi'on  as  Joint  ten- 


ants. The  language  of  the  will  for  ttila  pur- 
pose cannot  be  aided  by  the  "drcumstances 
surrounding  tbe  frantor,  and  attendant  up- 
on tbe  execution  of  tbe  instrument,  to  aacer- 
tain  bis  intention."  Nicholson  v.  CarlesSr 
supra.  Testator  uses  the  words  "equally  and 
Jointly."  If  he  Intended  to  devise  bis  estate 
so  as  to  create  a  Joint  tenancy  in  his  chil- 
dren, then  the  word  "equally"  may  be  con- 
sidered as  surplusage,  as  there  could  not  t>e 
a  joint  tenancy  without  a  unity  of  interest, 
unity  of  title,  unity  of  time,  and  unity  of 
possession,  which  is  not  consistent  with  tliat 
part  of  his  will  which  provides,  "or  In  case 
of  tbe  decease  of  any  of  said  children,  bis  or 
her  share  to  descend  to  the  heirs  of  their 
bodies,  if  any,  and  If  not,  to  those  surviving." 
If  it  can  be  said  that  by  the  use  of  the 
words  "equally  and  Jointly"  he  intended  to 
create  a  Joint  tenancy,  it  could  be  said  with 
equal  propriety  that  at  tbe  same  moment  he 
had  in  mind  tbe  destruction  of  tbe  Identical 
estate  so  created  by  destroying  one  of  the 
necessary  unities  constituting  it,  viz.,  unity 
of  interest.  By  the  last  clause  of  tliat  part 
of  the  will  under  consideration,  he  bad  Id 
mind  the  possibility  of  grandchildren,  and 
they  were  to  blm  objects  of  his  bounty,  con- 
sequently he  endeavored  to  provide  for  sncb 
a  contingency  by  giving  to  tCem  the  Interest 
("sbare")  of  tbe  father  or  mother  In  case  of 
their  death  before  distribution  of  bis  estate. 
He  speaks  of  the  time  when  the  land  Is  to  be 
"owned  equally  and  Jointly"  as  of  tbe  date  of 
tlie  death  of  his  wife.  His  widow  still  sur- 
vives. But  as  survlTorshlp  is  to  be  construed 
fr«Hn  the  date  of  the  death  of  tbe  testator,  in- 
terests vest  in  real  estate  from  that  time,  un- 
less by  the  will  or  conveyance  it  clearly  ap- 
pears a  contrary  intention  exists  not  In  con- 
flict with  some  established  rule  of  law.  No 
such  conflict  here  appears.  In  our  opinion, 
tbe  estate  granted  by  the  will  was  a  tenan- 
cy In  common. 

According  to  the  theory  of  appellees,  the 
real  estate  in  question,  at  the  death  of  testa- 
tor, vested  absolutely  and  unconditionally  in 
his  children  as  remaindermen.  We  cannot 
agree  to  this  contention.  By  tbe  language 
used  in  tbe  will,  testator  fixes  the  time  of 
distribution  "at  the  decease  of  my  said  wife." 
He  explicitly  and  deflnitely  states  who  shall 
take  tbe  property  at  (hat  time,  vis.,  "my  chil- 
dren," naming  them,  and.  In  case  of  the 
death  of  either  of  "said  children"  leaving 
heirs  of  their  body,  such  heirs  to  take  the 
share  of  their  father  or  mother.  Testator 
further  expressly  states  that,  in  case  any 
of  bis  children  should  die  without  heirs  of 
their  body,  such  share  to  go  "to  those  sor^ 
vivlng."  In  construing  a  will,  all  the  words 
used  by  a  testator  "are  to  be  understood  to 
have  been  used  by  him  In  their  common  and 
ordinary  sense."  Borgner  v.  Brown,  133  lud. 
301,  33  N.  E.  82;  Wilson,  Adm'r,  v.  White, 
133  Ind.  623,  38  N.  E.  361,  19  L.  R.  A.  581; 
State  V.  Joyce,  48  Ind.  310.  "No  word  or 
clause  in  a  wiU  i»  t«  be  rejected  to  whldi  a 
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reasonalle  eff«ct  can  be  given."  Moore  T. 
Gary,  1«  Ind.  51,  68  N.  B.  630.  In  onr  opla- 
lon,  tibe  language  of  ttate  wUl  expressly  gave 
to  the  dilldrea  of  testator  a  conditional  fee 
"to  ripen  and  fasten  absolutely"  .upon  the 
death  of  the  widow;  that  the  fee  so  given  Is 
defeasible  by  the  death  of  the  child  prior  to 
the  death  of  the  Ufe  tenant  (Corey,  £!xec..  t. 
Springer,  138  Ind.  606,  37  N.  E.  322);  that 
as  to  the  Interest  of  soeh  children  as  may 
(He  before  the  time  for  distribution  of  testa- 
tor's estate,  and  leaving  no  children,  the 
same  shall  go  to  the  survivors;  that  is  to  say, 
the  children  of  testator  surviving  his  widow 
-will  take  the  interest  of  the  tiiOA  dying 
without  children  by  virtue  of  the  wlB,  and 
not  by  descent;  but  In  case  of  the  death  of 
«NM  of  the  ohlMtren  named  In  the  will,  leav- 
ing children  surviving  at  the  time  fixed  fen- 
dlstrtbntlon  of  the  estate,  such  children  will 
fake  the  Interest  of  the  parent  as  fixed  by  the 
will  at  the  date  of  the  parent's  death,  and 
DO  more.  Therefbrs  It  ma^  be  Inferred  from 
what  we  have  said  that  at  the  death  of  Wil- 
liam M.  Swank,  he  having  cHed  without 
children,  and  prior  to  the  time  fixed  for  his 
estate  in  that  of  his  testator  "to  enlarge  and 
ripen  into  an  absolute  fee,"  bis  interest  was 
defeated,  and,  being  defeated,  there  was 
nothing  for  tE'e  appellee  administratOT  to  sell. 

The  statute  (section  2481,  supra),  among 
other  things,  requires  the  petitioner  to  set 
forth  in  his  petition  "the  title  of  the  dece- 
dent," In  the  real  estate  sought  to  be  sold, 
"at  his  death."  If  by  hla  death  his  title  was 
defeated,  and  It  so  appears  from  the  facts 
set  forth  In  the  petitlph,  such  petition  on  de- 
murrer win  be  held  InsufQeieat. 

In  our  (pinion  the  coort  below  erred  In 
overmling  the  demurrer  of  appellant  to  the 
petition,  and  for  this  error  the  Judgment  Is 
reversed. 


(34  Ind.  App.  t3S\ 

BRESSLER  v.  KEIiLY.    (No.  5,022.) 

(Appellate  Court  of  Indiana,  Division  No.   1. 

Dec.  8,  1901) 

BAr»— LIABIUTr    VOB    FCBCRABX    PBICE— COM- 

DinON    FBECBDXKT— FINDING — CON- 

CI.USIVBI7SSS— APPBAl.. 

1.  A  contract  to  pnrcfaaae  a  partnership  stock 
of  goods  when  an  inventory  of  the  assets  and 
liabilities  of  the  firm  shaU  have  beez\  taken  and 
matters  adjusted,  makes  the  taking  of  the  in- 
ventory and  adjastmmt  a  condition  precedent 
to  the  liability  of  the  buyer  for  the  purchase 
price. 

2.  A  finding  of  fact  by  the  trial  court  is  con- 
dnaive  on  appeal  wh^i  the  evidence  is  not  in 
the  record. 

Appeal  from  Ohrcalt  Court,  St  Joseph 
0>unty;    W.  A.  Funk,  Judge. 

Action  by  John  F.  Bressler  against  Jacob 
Kelly.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Talcott  &  Fish,  for  appellant.  B.  A.  How- 
ard and  Hubbard  &  Hubbard,  for  appellee. 

V  t.  See  Appeal  and  Brror,  rtiL  8,  Cent  Dig.  i  SSO. 


ROBINSON,  P.  J.  Salt  by  appdUnt  for 
damages  for  breach  of  a  contract  to  pur 
chase  a  stock  of  merchandise.  The  correct- 
ness of  the  court's  eonclnslop  of  law  In  ap- 
pellee's favor  on  the  Evecial  finding  of  facts 
is  the  only  Question  presented.  On  Septem- 
ber 9,  1901,  appellant  and  one  William  W. 
ECelly  entered  into  a  partnership  in  the  met- 
chandlse  business,  and  purchased  the  stock 
of  the  prior  firm  of  Bressler  &  Bressler, 
composed  of  appellant  and  another.  The 
new  firm  did  not  assume  or  agree  to  pay  any 
of  the  debts  of  the  old  firm.  Afterwards  the 
new  firm  executed  a  chattel  mortgage  upon 
their  stock  to  certain  bankers  in  the  sum  of 
$1,300.  Bressler  requested  Kelly  to  execute 
the  mortgage^  and  stated  to  him  that  the 
mortgage  was  fOr  a  loan  of  money  to  Bress- 
ler and  Kelly,  but  In  fact  the  consideration 
was  a  note  for  $530,  due  from  the  old  fiim 
to  the  bankers,  and  an  overdraft  by  the  old 
firm  on  the  bankers  for  $043.18;  making  a 
total  of  11,173.13  of  debts  of  the  old  firm 
which  were  evidenced  by  the  chattel  mort- 
gage, and  only  the  residne  of  $126.87  was 
for  the  use  of  the  new  firm.  Afterwards, 
March  28,  1902,  the  bankers  took  i)OSBesslon 
of  the  stock  under  the  mortgage,  and  placed 
one  Tromp  in  possessicm  as  their  agent  On 
March  81,  1902,  appellee  purchased  the  mort- 
gage debt  and  security  of  the  bankers,  and 
the  same  was  assigned  to  him,  Tromp  re- 
maining In  poBsesslon  as  appellee's  agent. 
On  April  1,  1902,.  appellant  appellee,  and 
William  W.  Kelly  entered  Into  a  written 
contract  which  recited  that  whereas,  Bress- 
ler and  Kelly  were  desirous  of  dissolving 
their  partnership,  it  was  agreed,  that  the 
dissolution  should  be  effected  as  follows: 
(a)  An  Inventory  of  tbeh:  stock,  fixtures, 
and  fnmlshlngs  should  be  taken  at  Its  actual 
cost;  (b)  an  Inventory  of  all  their  debts  and 
liabilities;  (c)  that  the  dlCCerence  between 
the  assets  and  liabilities  thus  obtained 
should  be  divided  equally  between  the  part- 
ners. It  was  further  agreed  In  the  contract 
between  the  firm  and  appellee  that  In  co«- 
aideratlon  of  one  dollar  "and  other  and  good 
valuable  consideration"  appellee  would  pur- 
chase from  the  firm  the  stock,  fixtures,  aqd 
good  will  pt  the  business  by  assuming  ail 
the  firm  debts  Inventoried  as  above  provided, 
and  paying  the  difference  between  the  assets 
and  liabilities  as  above  provided,  and  an  ad- 
ditional 10  per  cent  for  freight  and  drayage, 
such  difference  to  be  paid  one-half  to  each 
partner  80  days  after  the  date. of  the  con- 
tract possession  to  be  given  as  soon  as  In- 
ventory was  "taken  and  matters  adjusted." 
At  the  time  the  agreement  was  made  the 
stock  was  being  inventoried,  and  was  after- 
wards finished,  and  amounted  to  $6,400.10. 
The  firm  debts  and  liabilities  were  then  In- 
ventoried by  Tromp,  and  amounted  to  $3^- 
979.14.  It  was  understood  that  there  was  an 
account  for  insurance,  one  for  coal,  one  due 
a  firm  for  goods,  and  other  small  bills  which 
were  left  for  subseqnent  ascertainment  and 
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adjustment  Among  tbe  debts  Inventoried 
was  9108.88  dne  from  appellant  to  tbe  firm; 
■  note  for  $400  executed  by  tbe  firm  to  the^ 
partner  Kelly;  also  an  item  of  $1,218.90 
was  marked  on  tbe  Inventory  as  an  Indebted- 
ness of  the  firm,  being  tbe  mortgage  and 
notes  given  to  tbe  bankers;  tbat  tbe  mem- 
bers of  tbe  firm  disagreed  as  to  tbe  indebted- 
ness of  11,218.90  (appellant  insisted  the  item 
was  a  debt  of  tbe  Arm,  and  Kelly  insisted 
it  was  the  debt  of  appellant);  that  tbe  part- 
ners disagreed,  and  made  no  adjustment  at 
tbe  time,  or  at  any  time,  of  tbeir  partnership 
liabilities,  nor  of  their  partnership  balances. 
Appellee  thereafter  remained  in  possession 
of  tbe  stock  under  tbe  mortgage,  and  there- 
-after  purchased  and  caused  to  be  assigned 
to  him  the  general  debts  of  the  firm  except- 
big  the  items  of  $106.88  and  note  for  $400^ 
and  an  attorney  fee  of  $60,  which  was  paid 
without  assignment  Thereafter  appellee 
sold  and  assigned  the  chattel  mortgage  to 
WUllam  W.  Kelly  and  one  Francis  Allen, 
who  took,  and  have  since  bad  possession,  of 
tbe  stock.  Prior  to  the  commencement  of 
this  suit  appellant  demanded  of  appellee 
any  amount  tbat  might  be  found  due  him 
under  tbe  contract  which  appellee  refused 
to  pay.  A  few  days  after  April  Ist  W.  W. 
Kelly  notified  appellee  in  tbe  beating  of 
appellant  not  to  pay  appellant  any  sum  of 
money,  as  there  bad  been  no  adjustment  of 
their  partnership  liabilities,  and  that  noth- 
ing was  due  him. 

The  complaint  avers  tbe  execution  of  tbe 
contract  of  April  1,  1002,  making  tbe  same 
an  exhibit  and  that  the  assets  and  liabllitlefl 
were  duly  ascertained  as  provided  therein, 
and  the  amount  to  be  paid  tbe  partners  was 
found  to  be  $1,600,  and  tbe  possession  and 
title  of  tbe  property  and  business  was  on 
tbat  day  transferred  to  appellee,  who  ac- 
cepted and  has  since  bad  tbe  same;  tbat  on 
April  1st  tbe  partnership  was  dissolved; 
tbat  appellant  has  performed  all  tbe  con- 
ditions of  tbe  agreement  on  bis  part  to  be 
j>erformed;  tbat  apx)eilee,  on  tbe  1st  day  of 
May,  1902,  failed  and  refused  to  pay  ap- 
pellant $800  as  his  part  of  tbe  purchase 
price,  and  still  refuses  to  pay  the  same, 
though  often  demanded.  Appellee  answered 
by  general  denial. 

Had  the  court  found  tbe  material  aver^ 
ments  of  the  complaint  to  be  true,  a  con- 
clusion of  law  should  have  followed  in  ap- 
pellant's favor.  But  It  is  clear  tbat  appellee 
could  not  be  required  to  cany  out  bis  part 
of  the  agreement  until  tbe  assets  and  li- 
abilities of  the  firm  were  duly  ascertained 
as  provided  in  tbe  agreement  And  the  court 
expressly  finds  tbat  tbe  partners  disagreed, 
and  made  no  adjustment  at  tbe  time,  or  at 
any  time,  of  thebr  partnership  liabilities, 
or  of  tbeir  partnership  balances.  Tbe  finding 
as  to  tbe  negotiations  between  tbe  partners 
In  an  attempt  to  settle  tbe  partnership  li- 
abilities is  not  material,  for  the  fact  is  found 
tbat  they  never  did  adjust  them.    Tbe  com- 


plaint to  on  tbe  tbeofy  tbat  tbe  Habilitlea 
were  adjusted  and  tbe  finding  shows  tbat 
they  were  not  adjusted.  Tbe  complaint  ten- 
ders no  issne  as  to  how  tbe  liabilities  of  tbe 
firm  shoyld  be  settled,  nor  do  we  understand 
that  the  finding  undertakes  to  adjust  them. 
The  finding  may  contain  some  matters  of 
evidence  concerning  tbe  liabilities,  but  tbe 
fact  is  found  that  some  of  tbe  partnership 
liabilities,  were  never  adjusted  or  ascertained, 
and  by  tbe  agreement  appellee  was  not 
bound  to  pay  any  sum  of  money  until  tbe 
liabilities  were  adjusted.  Tbe  complaint  is 
on  tbe  theory  tbat  appellee  took  possession 
of  tbe  stock  under  tbe  contract  bnt  tbe  find- 
ing shows  tbat  his  possession  was  under  the 
chattel  mortgage  executed  to  tbe  bankers, 
and  assigned  to  him.  The  finding  sbows  that 
the  partnership  liabilities  bave  never  been 
determined  and  adjusted,  and  until  tbat  was 
done  appellee  could  not  be  required  to  pay 
anything  under  tbe  agreement  No  attempt 
baa  been  made  to  bring  the  evidence  Into 
the  record,  and  upon  tbe  finding  the  oon- 
elusion  of  law  is  right 
Judgment  affirmed. 


(M  Ind.  App.  US) 

CHICAGO,  I.  ft  Ifc  RT.  Op.  t.  WIOKBUL 
(Na  4,782.) 

(AppelUt*  Court  of  Indiana,  Dlvisloa  Not  X 
Dec.  7,  1904.) 

DKATH— AOnOHS— IllSTliUOnORB. 

LAn  instruction  aathorizing  the  Jury,  In  de- 
termining what  facts  had  been  proved,  to  con- 
sider what  facts  the  parties  bad  attempted  to 
prove,  was  erroneous. 

2.  Where,  in  an  action  for  death,  defendant 
alleged,  and  introduced  evidence  in  sapport  of  a 
defense  of  contributory  negligence,  whidi  might 
have  been  sufficient  to  defeat  the  action,  thoogfa 
the  allegations  of  the  complaint  had  been  proven, 
an  instruction  directing  the  Jury  to  find  for 
plaintUf  if  the  material  allegations  of  the  com- 
plaint had  been  anstained  was  errooeons. 

On  Rehearing.    Reversed. 

For  former  report  see  71 N.  B.  228. 

ROBT,  J.  Action  to  recover  damages  <m 
account  of  the  death  of  Elmer  Wicker,  alles- 
ed  to  have  been  tbe  result  of  negligence  on 
tbe  part  of  tbe  appellant  Trial  by  Jnry, 
verdict  for  $3,S00,  with  answers  to  Interroga- 
tories, and  Judgment  upon  tbe  verdict 

Appelbint's  motion  for  a  new  trial  was 
overruled,  and  sncb  action  Is  made  the  basis 
of  an  assignment  of  error.  One  ground  foi 
a  new  trial  stated  in  the  motion  was  the  g^■r^ 
ing  of  instruction  No.  2  requested  by  appelf 
lee.    Ibis  instruction,  as  given,  was  ia  terms 
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as  follows:  "The  burden  rests  upon  tbe  plain, 
tiff  to  prove  ttie  material  facts  averred  In  tlie 
complaint  Ton  may  consider  what  facts 
bave  been  proved,  and,  to  this  end,  you  may 
consider  wtiat  facts  the  parties  liave  at- 
tempted to  prove.  Where  the  plaintiff  has 
offered  evidence  to  prove  a  point  and  the. 
defendant  has  offered  evidence  to  disprove  It 
you  will  then  weigh  all  the  evidence  on  sncb 
point  and  determine  the  point  in  favor  of 
the  party  whose  evidence  you  find  has  the 
greatest  weight  as  affectlDg  such  point;  and 
if,  upon  weighing  the  whole  evidence,  you 
find  that  the  plaintiff  has  not  made  her  case 
out  by  a  fair  preponderance  of  the  evidence, 
your  verdict  should  be  for  the  defendant,  but 
taking  the  evidence  as  a  whole,  you  find  that 
the  plaintiff  has  sustained  the  material  alle- 
gations of  her  complaint  by  a  fair  prepon- 
derance of  the  evidence,  then  you  should 
find  for  the  plaintiff,  and  assess  such  dam- 
ages as  will  adequately  and  reasonably  com- 
pensate decedent's  next  of  kin  for  the  loss 
sustained  by  his  death."  By  It  the  Jury  were 
told  that  to  determine  what  facts  had  been 
proved,  tiiey  might  consider  what  facts  the 
parties  had  attempted  to  prove.  The  instruc- 
tion was  radically  wrong.  Juries  are  apt 
enough  to  consider  matters  outside  of  the 
evidence,  without  being  directed  to  do  so  by 
the  court.  At  the  time  the  cause  was  tried, 
the  burden  of  proving  contributory  negligence 
was  upon  the  defendant  It  follows  that 
the  instruction  was  wrong.  In  that  It  direct- 
ed the  jury  to  find  for  the  plaintiff  if  the 
material  allegations  of  her  complaint  had 
been  sustained;  Ignoring  the  question  of 
contributory  negligence,  proof  of  which,  hav- 
ing been  made  by  the  defendant  might  have 
been  sufficient  to  defeat  the  action,  although 
the  allegations  of  the  complaint  had  been 
proven.  The  instruction  Is  otherwise  defect-. 
Ive,  and,  after  very  matiue  consideration,  we 
are  of  the  opinion  that  the  error  In  giving 
It  Is  one  which  ought  not  to  be  condoned. 
The  Judgment  is  reversed  and  the  cause 
remanded,  with  Instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial,  and  for  fur- 
ther consistent  proceedings. 


(34   Ind.   App^  260) 

REED  SMOKELESS  PDRNACB  CO.  v. 
STATE.    (No.  4,954.) 

(Appellate'  Court  of  Indiana,  Division  Na  2. 
Dec.  9.  1904.) 

aAI.EB  —  CONTEACT  —  CONSTBUCTION— LIABIL- 

rrr  fob  pubchase  pbicb. 

1.  A  contract  for  the  installation  of  a  smoke 
consumer  with  warranty  that  it  would  consume 
75  per  cent  of  the  smoke  otherwise  produced  by 
a  furnace,  and  save  25  per  cent,  of  the  coal  oth- 
erwise consumed,  allowed  the  buyer  80  days  for 
a  trial,  and  provided  that  at  the  end  of  the  trial 
the  bay«r  should  at  once  announce  to  the  seller 
the  result  and  that,  if  the  buyer  Bhould  deter- 
mine that  the  device  met  the  warranty,  and  the 
installation  was  completed  to  the  satisfaction 
of  the  buyer,  then  the  buyer  should  pay  a  stipu- 
lated price.    The  device  was  installed,  and  tests 


were  made,  and  within  '90  days  after  the  com- 
pletion of  the  installation  the  representative 
of  the  buyer  notified  the  seller  that  he  would 
neither  recommend  acceptance  nor  the  payment 
of  the  price,  and  also  expressed  his  inability  to 
determme  whether  the  device  met  the  require- 
ments of  the  contract.  Thereafter  tests  were 
made,  but  the  device  was  rejected  after  a  com- 
pliance with  the  contract  on  the  part  of  the 
buyer.  Held  that,  notwithstanding  the  good 
faith  of  the  seller,  the  buyer  was  not  liable  for 
the  price. 

Appeal  from  Superior  Court,  Marion  Coun- 
ty; Vinson  Carter,  Jas.  H.  Leathers,  and 
Jno.  L.  McMaster,  Judges. 

Action  by  the  Reed  Smokeless  Furnace 
Company  against  the  state  of  Indiana. 
From  a  Judgment  for  defendant  plaintiff  ap- 
peals.   Affirmed. 

C.  B.  Barrett,  F.  B.  Barrett  3.  E.  McCul- 
lougb,  and  B.  B.  Cohen,  for  appellant.  C. 
W.  Miller,  Atty.  Gen.,  C.  C.  Hadley,  W.  C. 
Oteake,  and  L.  G.  Bothscblld,  for  the  State. 

ROBX,  J.  This  action  was  Uistituted  by 
appellant  to  recover  the  contract  price  of  a 
certain  furnace  device  for  saving  coal  and 
consuming  smoke,  alleged  to  bave  been  In- 
stalled at  the  Indiana  State  Prison  at  Mich- 
igan City.  Trial  was  bad,  finding  made,  and 
Judgment  rendered  in  appellee's  favor.  The 
complaint  was  founded  upon  the  contract 
performance  of  which  was  averred.  The 
answer  was  a  general  denial. 

The  contract  contained  provisions  as  fol- 
lows: 

"Fourth.  Said  first  party  [appellant]  shall 
grant  to  said  second  party  a  period  of  ninety 
days  (90)  from  the  date  when  said  device  is 
completely  installed  and  constructed,  as  a 
trial  period,  within  which  said  second  party 
may  test  the  same,  during  which  time  first 
party  shall  furnish  an  experienced  fireman, 
free  of  expense  (except  his  board  and  lodg- 
ing, which  said  second  party  shall  provide), 
for  such  period  as  shall  be  necessary  to  in- 
struct the  fireman  of  the  second  party  in 
the  use  and  operation  of  said  device.    •    •    • 

"Eighth.  At  the  end  of  said  trial  period  of 
ninety  (90)  days  said  second  party  shall  at 
once  determine  and  announce  to  said  first 
party  the  result  of  their  determination  as  to 
the  question  of  consumption  of  smoke  and 
saving  of  fuel,  as  before  described  in  this 
contract  If  said  second  party  shall  deter- 
mine that  said  device  does  meet  the  guar- 
anty and  warranty  aforesaid,  in  all  partic- 
ulars, and  said  construction  and  installation 
of  such  device,  and  the  machinery  and  ap- 
pliances connected  therewith  are  furnished, 
made  and  done  in  good  and  workmanlike 
manner,  and  to  the  satisfaction  of  said  sec- 
ond party,  then.  In  that  event  said  second 
party  shall  thereupon  and  within  thirty  (80) 
days  from  that  time  pay  to  said  first  party 
the  sum  of  eighteen  hundred  ($1,800>  dollars 
cash,  in  full  satisfaction  and  payment  for 
said  device." 

The  "guaranty  and  warranty"  referred  to 
was  tiiat  the  device  sold  would  consume  75. 
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per  cent  of  the  omoke  otherwise  produced 
by  a  furnace,  and  save  25  per  cent,  of  the 
coal  otherwise  consumed.  Ija  various  ways 
the  appellant  questions  the  sufficiency  of  the 
evidence.  Its  point  Is  that  under  the  issue 
but  two  questions  were  presented  for  deci- 
sion: (1)  Did  appellant  construct  the  fur- 
nace as  contracted  for?  (2)  Did  appellee, 
within  00  days  after  its  completion,  make  a 
test  and  notify  appellant  of  its  rejection? 
Appellant  began  the  construction  according 
to  the  contract  The  work  was  delayed  for 
various  reasons,  some  of  which  were  due  to 
the  ofQcers  of  the  instltntlon  and  some  to 
the  company,  and  not  completed  until  quite 
an  Interval  after  the  time  specified  by  the 
contract  It  was,  perhaps,  not  entirely  fin- 
ished at  any  time;  bat  the  delay  was  ac- 
quiesced in,  and  the  unfinished 'part  was  of 
such  trifling  importance  that  the  allegation 
of  performance  by  appellant  was  fairly  es- 
tablished. There  was  considerable  commu- 
,  nication  after  the  completion  of  the  work 
relative  to  its  approval  and  acceptance. 
Tests  were  made  under  appellant's  supervi- 
sion, and  the  appliances  werd  regularly  used. 
Within  90  days  after  the  completion  the  ward- 
en notified  appellant  that  bb  could. not  rec- 
ommend the  acceptance  of  the  plant  or  the 
payment  of  the  money.  He  also  expressed 
his  Inability  to  determine  whether  the  plant 
met  the  requirements  of  the  contract  The 
tests  made  were  subsequent  to  this  letter, 
and  did  not  result  In  an  acceptance.  The 
evidence  warranted  tbe  court  in  finding  that 
there  was  a  substantial  compliance  by  appel- 
lee with  the  terms  of  the  contract  on  its 
part  and  a  rejection  of  tbe  plant  The  case 
is  a  severe  one.  Appellant  acted  in  good 
faith,  and  It  Is  regrettable  that  it  is  com- 
pelled to  lose  BO  heavily  as  it  does,  but  such 
facts  are  not  sufficient  to  authorize  tbe  re- 
versal of  the  Judgment 
Judgment  affirmed. 


(H  Ind.  App  m) 

KING  et  al.  v.   BOARD  OP   COM-RS  OF 

MARTIN  COUNTY.     (No.  4,000.) 

(Appellate  Court  of  Indiana,   Division   No.  2. 

Dec.  8,  1004.) 

MAHDAMTJS— COTJNTIES— CORSTBCCTION    07 
HIGH  W  A  Y— PA  YMENT. 

1.  Acts  1803,  pp.  108,  100,  c.  112,  S|  5.  6,  as 
amended  by  Acts  1885,  p.  147,  c.  63,  relative  to 
highways,  provide  that  the  county  treasurer 
shall  sell  bonds,  and  that  the  proceeds  shall  be 
kept  as  a  fund  for  the  construction  of  tbe  par- 
ticular road  for  which  they  are  issned;  that 
the  treasurer  shall  pay  the  money  to  the  con- 
tractor on  warrant  of  the  auditor,  as  directed 
by  the  board  of  commissioners,  but  that  tbe 
commissioners  shall  not  order  payment  in  ex- 
cess of  80  per  cent  of  the  engineer's  estimate 
of  tbe  work  done,  until  the  road  shall  have 
been  received  as  completed  by  the  board  of  com- 
missioners. Held,  that  the  indebtedness  created 
by  tbe  construction  of  a  road  under  the  statute 
is  not  that  of  the  county,  but  of  the  persons 
assessed  for  its  construction,  and  hence,  where 
a  contract  for  the  construction  of  a  road  was 
performed  by  the  completion  of  tbe  road,  the 


remedy  available  to  the  eontractors  was  not  an 
action  against  the  county,  but  mandamus  to 
compel  the  commissioners  to  bring  about  final 
payment;  Bums'  Ann.  St  1001,  {  1182,  au- 
thorizing mandamus  to  compel  the  performance 
of  an  act  specially  enjoined  by  law,  or  a  duty 
resulting  from  an  office. 

Appeal  from  Circuit  Court,  Orange  Coun- 
ty:  T.  B.  Buskirk,  Judge. 

Action  by  Carolus  O.  King  and  others 
against  the  board  of  commlsslonerB  of  Mar- 
tin county.  From  a  Judgment  for  defisndant, 
complainants  appeal.    Affirmed. 

Padgett  &  Padgett  and  McCormlck  &  GU- 
kerson,  for  appellants.  Fabios  Given  and 
Brooks  &  Brooks,  for  appellee. 

ROBX,  J.  The  question  for  decision  to 
whether  appellants'  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action.  A 
demurrer  to  It  was  sustained  in  the  trial 
court,  and,  the  plaintilTs  refusing  to  plead 
further.  Judgment  was  rendered  for  the  de- 
fendant 

The  substance  of  the  complaint  Is  that  ap- 
pellants, as  partners,  on  December  0,  1898, 
entered  into  a  written  contract  with  the 
board  of  commissioners  of  Martin  county  for 
the  improvement  of  certain  public  highways, 
and  were  to  receive  as  compensation  for  mak- 
ing such  improvements  $23,505.80;  that  the 
work  was  to  be  done  in  accordance  with  the 
specifications  and  plans  on  file  in  the  audi- 
tor's office  of  said  county,  to  be  commenced 
within  10  days  after  the  sale  of  bonds  by  the 
treasurer,  and  to  be  completed  on  or  before 
the  9th  day  of  September,  1899 :  "that  there- 
after, on  the day  of ,  1808,  said 

board  of  commissioners  Issued  the  bonds  of 
said  county  for  and  In  the  amount  of  $23,- 
595.80  for  tbe  purpose  of  providing  funds  out 
of  which  to  pay  for  said  Improvements, 
-which  bonds  were  thereafter  sold  by  the 
treasurer  of  said  county  for  a  premium  of 
$50,  and  the  proceeds  thereof  placed  in  the 
hands  of  said  treasurer  as  a  fund  for  such 
purpose."  Plaintiffs,  within  the  time  speci- 
fied, commenced  said  work,  and  thereafter 
made  such  improvements,  and  completed  sev- 
en out  of  eight  highways  specified  In  the  con- 
tract The  contract  price  of  road  No.  3  was 
$3,750.54 ;  its  length,  12,382  feet  A  part  of 
such  highway  was  to  be  graded  an'd  improved 
with  gravel  and  stone,  a  culvert  constructed, 
and  a  part  thereof  graded  and  Improved 
"along  and  over  certain  parts  of  the  right  of 
way  of  tbe  Baltimore  &  Ohio  Southwestern 
Ballroad  Company  at  points  between  the  sta- 
tion of  said  company  at  Shoals  and  the  sta- 
tion at  Ironton."  Plalntifl^  conmienced  the 
work  of  improving  said  road,  graded  8,882 
feet  put  on  stone  as  required  for  a  distance 
of  6,300  feet,  did  work  on  the  remaining 
3,500  feet  of  said  road  to  the  val\ie  of  $75, 
and  were  proceeding  to  complete  the  same, 
when  said  railroad  company  Instituted  an 
action  against  them,  which  resulted  in  a  per- 
petual injunction  restraining  them  from  in- 
terfering with  the  fill  on  the  right  of  way. 
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and  from  catting  or  excaTatln'g  any  imrt 
thereof.  The  work  done  up  to  the  time  of 
such  injunction  was  of  the  valne  of  $3,400. 
"By  reason  of  said  Injunction,  without  any 
fault  of  the  plaintiff,  they  were  unable  to 
complete  said  road."  They  have  received  on 
account  of  such  work  the  sum  of  $2,5^.49, 
being  80 'per  cent,  of  the  value  of  the  work 
as  estimated  by  the  engineer  in  charge. 
They  aver  that  there  is  due  and  owing  to 
them  on  account  of  the  work  done  on  said 
road,  according  to  such  estimate,  the  further 
sum  of  $845.51 ;  that  they  filed  a  claim  with 
the  auditor  of  said  county,  which  claim  was 
by  the  board  of  commissioners  rejected,  and 
said  board  refused  to  allow  anything  for  said 
work ;  that  there  is  now  in  the  bands  of  the 
treasurer  an  unexpended  balance  of  the  pro- 
ceeds of  the  sale  of  said  bonds  and  of  said 
fond  amounting  to  $1,281.18.  Wherefore, 
etc. 

The  proceeding  for  the  construction  of  the 
road  was  governed  by  the  act  of  1883  as 
amended  in  1895  (Acts  1888,  p.  196,  c.  112; 
Acts  1895,  p.  143,  c.  83).  By  section  6  of  the 
act  of  1896  it  l0  iMrovlded  that  the  county 
treasurer  shall  sell  bonds,  and  that  the  pro- 
ceeds shall  be  kept  aa  a  separate  and  spe- 
cific fund  to  pay  for  tbe  construction  of  Hit 
particular  road  for  which  the  bonds  are  is- 
sued,  and  that  the  treasurer  shall  pay  sndi 
nooD^s  to  tbe  contractor  upon  warrant  of 
the  auditor  as  directed  by  the  board  of  com- 
missioners. The  Indebtedness  created  by  the. 
construction  of  such  road  is  not  the  indebted- 
ness of  the  county,  nor  of  tlie  township  icon* 
stituting 'the  tax-paying  district,  but  is  the 
indebtedness  of  the  persons  assessed  for  its 
construction.  Board  v.  Harrell,  147  Ind. 
500.  46  N.  E.  124.  It  is  the  duty  of  the  com- 
missioners to  order  the  payment,  but  no  pay- 
ment in  excess  of  80  per  cent  of  the  en- 
gineer's estimate  of  the  work  done  by  the 
contractor  shall  be  made,  and  payment  of  the 
wiMie  amount  of  the  contract  cannot  be  made 
"until  the  road  shall  have  been  received  as 
completed  by  the  board  of  commissioners." 
Acta  1895,  }  5,  supra.  In  Little  v.  Board  of 
CktmmlBsioners,  7  Ind.  App.  118,  S4  N.  B.  480, 
the  contractor  for  the  construction  of  a  free 
gravel  road  filed  his  claim  before  the  board 
of  commissioners  for  extra  material  and  ex- 
pense. It  was  held  that  the  action  could  not 
be  maintained.  In  Deitrick  v.  Board,  28  Ind. 
App.  83,  82  N.  B.  97,  tiie  contractor  for  the 
construction  of  a  free  gravel  road  under  tlie 
Acts  of  1883-95,  supra,  filed  a  claim  before 
the  board  for  extra  work,  which  was  disaK 
lowed.  He  appealed  to  the  circuit  court,  and 
a  demurrer  was  sustained  to  his  complaint 
It  was  held  that  there  was  no  liability  on  the 
part  of  the  county,  and  that  the  county  is  not 
liable  for  the  cost  Of  constmctlng  the  road  Is 
otherwise  decided.  Kline  t.  Board,  152  Ind. 
821-325,  51  N.  E.  476-477. 

In  the  case  at  bar  it  appears  that  a  fund  is 
in  the  hands  of  tbe  treasurer,  available  for 
tbe  payment  of  tbe  contract  price  for  tbe 


construction  of  tbe  road.  When  the  cohtract 
is  performed  by  tbe  completion  of  the  road, 
tbe  law  enjoins  tbe  duty  upon  the  board  of 
receiving  the  same,  and  directing  tbe  auditor 
to  issue  the  warrant  upon  which  final  pay- 
ment is  made.  The  duty  thus  enjoined  by 
law  is  specific.  No  other  adequate  remedy 
exists,  and  the  remedy  by  mandamus  is  there- 
fore appropriate.  Section  1182,  Burns'  Ann. 
St  1901 ;  State  ex  rel.  v.  Board,  136  Ind.  207, 
85  N.  E.  1100.  "Tbe  case  falls  within  tbe 
rule  that  a  ministerial  officer  who  has  in  his 
bands  a  specific  fund  may  be  compelled  by 
mandamus  to  make  lawful  distribution  of  tbe 
fund."  Ingerman  t!  State  ex  rel.,  128  Ind. 
225-227,  27  N.  B.  499-500. 

Appellants  seek  recovery  of  part  of  specific 
fund  because  of  facts  which  they  aver  excuse 
further  efCort  by  them  to  complete  the  con- 
tract If  a  contingency  has  arisen  upon 
wbieb  it  becomes  the  duty  of  the  officers  to 
pay,  and  they  refuse  to  do  so,  tbe  remedy  is 
not  to  sue  the  county,  but  to  compel  the  offi- 
cers to  act  Whether  the  facts  averred  are 
sufficient  to  require  such  action  la  a  question 
not  presented  by  this  appeal. 

Judgment  affirmed. 


(34  Ind.  App.  217) 
RICHCRBBKv.  RUSSELL  etal.    (No.  5,218.) 
(Appellate  Oort  of  Indiana,  Division  No.  2. 
Dec.  7,  1004.) 

EJECTMENT— TAX  TITLB— PLEAOraO  AND  PBOOF 
—SALE  IN  GROSS— EXCESSIVE  JUDeMBKT— AT- 
TACK ON  JUOOUENT  —  JUBISDIOTION  —  LIEN 
FOB   TAXES— TIIIB  FOB  FATMEtlT. 

1.  Under  Burns'  Ann.  St  1901,  i  1067,  pro- 
viding that  defendant  In  ejectment  may  snow 
under  the  general  denial  any  defense,  "cither 
legal  or  eauitahie,"  where  plaintiff's  title  in  inch 
action  is  based  on  a  sberiS's  sale  nn^r  a  de- 
fault judgment,  defendant  may  attack  the  judg- 
ment by  showing  that  it  was  rendered  on  mat- 
ters not  in  issue. 

2.  Where  the  complaint  on  which  a  judgment 
for  the  sale  of  land  for  taxes  was  rendered  did 
not  allege  that  the  land  could  not  be  sold  in 
parcels,  it  Is  error  to  render  a  judgment  pro- 
viding that  the  land  should  be  sold  as  a  whole, 
and  that  it  was  not  susceptible  of  division. 

3.  A  gale  of  land  for  taxes  on  a  judgment  is 
void  where  the  judgment  was  excessive  oy  $9.80 
costs  erroneously  taxed. 

4.  Where  tbe  land  of  the  value  of  $3,800  was 
sold  on  an  execution  for  $39.17  taxes,  tbe  sale 
was  void. 

5.  Where  It  appears  that,  before  a  judgment 
for  sale  of  land  for  delinquent  taxes,  defendant 
made  inquiry  as  to  the  amount  of  assessments 
against  the  land,  and,  having  then  paid  the 
amount  she  was  informed  was  delinquent,  she 
gave  the  action  no  more  attention,  but  that 
judgment  was  afterward  taken,  without  fdrther 
notice  to  her,  for  an  amount  which  plaintiff 
had  failed  to  include  in  the  statement  given  her, 
there  was  such  "inadvertence,  surprise,  and  ex- 
cusable neglect"  as,  under  Bums'  Ann.  St  1901, 
{  S99,  entitled  defendant  to  relief  against  the 
judgment 

CTlt  being  the  duty  of  the  county  treasurer 
to  collect  taxes  on  land  from  the  landowner,  or 
make  the  same  from  his  personal  property,  if 
possible  (Bums'  Ann.  St.  1901,  {§  8571,  8572), 
a  sale  of  land  for  delinquent  taxes  without 
showing  diligence  in  seeking  personal  property 
conveys  no  title  to  the  land. 
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7.  Burns*  Ann.  St.  1901,  {  1395,  provides  for 
the  establishment  of  superior  courts  having  three 
judges.  Section  1404  relates  to  the  terms,  ad- 
journment, and  jurisdiction  of  such  courts.  Sec- 
tion 1409  provides  that  "when  a  superior  court 
consists  of  more  than  one  judge  there  shall  be 
held  general  and  special  terms;  that  a  general 
term  may  be  held  by  a  majority  of  the  judges 
and  a  special  term  by  any  one  or  more  of  them, 
and  general  and  special  terms  or  one  or  more 
of  them  may  be  held  at  the  same  time  as  the 
judges  of  the  court  may  direct,  and  whenever 
such  term  or  terms  are  held  they  shall  be  talcen 
and  deemed  to  be  held  by  the  authority  and 
direction  of  the  judges."  Held,  that  the  pro- 
ceedings before  the  several  judges  of  such  court 
are  in  the  same  court  and  jurisdiction,  though 
bad  in  different  courtrooms  by  different  judges. 

8.  Where  a  tax  deed  under  which  plaintiff  in 
ejectment  claims  is  declared  invalid  to  convey 
title  to  the  land,  but  only  entitles  plaintiff  to  a 
lien  for  the  amount  of  the  tax,  interest,  etc.,  a 
judgment  giving  defendant  60  days  in  which  to 
pay  the  same  is  authorized  by  Burns'  Ann.  St. 
1901,  i  8641. 

Appeal  from  Superior  Court,  Marlon  C!onn- 
ty;  V.  G.  Clifford,  Jud^e  pro  tern. 

Action  In  ejectment  by  Setli  M.  Richcreek 
against  Mary  K.  Russell  and  others.  From 
.H  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

James  W.  Harper,  for  appellant  J.  T. 
Lecklider  and  D.  A.  Myers,  for  appellees. 

COMSOXXiK,  0. 3.  This  action  Is  founded 
on  a  complaint  In  ejectment,  and  was  com- 
menced by  the  appellant  as  plaintiff,  and 
tried  in  room  2  of  the  Marion  superior  court; 
tlie  Honorable  Vincent  Clifford  presiding 
pro  tem.  The  appellant  claims  that  be  is  tbe 
owner  In  fee  simple  of  the  real  estate  de- 
scribed in  tbe  complaint,  and,  as  such  own- 
er, is  entitled  to  possession.  He  claims  title 
by  reason  of  two  delinquent  tax  deeds  and 
a  sheriff's  deed.  The  sheriff's  deed  rests  on 
a  decree  and  sale  in  cause  numoered  59,969, 
tried  in  room  1  of  tbe  Marion  superior  courl 
Appellee  Mary  E.  Bussell  claims  that  each 
of  these  deeds  is  invalid,  and  that  she  owns 
said  real  estate.  Mrs.  Russell,  as  defend- 
ant, filed  a  general  denial,  and  subsequently 
at  different  times  filed  four  paragraphs  of 
cross-complaint,  to  the  first  of  which  a  de- 
murrer was  oTerruled,  and  an  exception  en- 
tered. There  was  a  special  finding  of  facts. 
The  appellant  claims  that  nothing  appears 
in  any  or  all  of  these  cross-complaints  or  in 
the  special  findings  that  can  defeat  his  title 
by  either  of  the  tax  deeds  or  the  sheriff's 
deed,  and  that  her  claim  of  defense  to  the 
sheriff's  deed,  whether  in  these  cross-com- 
plaints or  In  the  special  findings,  is  in  the 
way  of  a  collateral  attack  on  a  judgment  In 
another  action  commenced  and  tried  in  an- 
other court  of  undisputed  jurisdiction,  and 
the  sheriff's  sale  and  the  deed  made  in  pur- 
suance of  such  judgment.  In  her  paragraph 
of  cross-complaint,  Mrs.  Russell  alleges  that 
she  owns  the  real  estate  in  question;  that 
tbe  appellant's  claim  of  title  rests  on  a  sher- 
ifTs  sale  to  him  under  a  decree  of  the  Marion 
county  superior  court  In  cause  Noi  59,969, 


room  1,  In  favor  of  the  Marlon  Bond  Com- 
pany; that  at  the  time  of  such  judgment 
plaintiff  had  no  legal  existence;  that  before 
said  decree  was  rendered  her  husband  In- 
quired of  appellant,  who  was  tbe  manager 
and  attorney  for  said  company,  as  to  assess- 
ments against  her  said  real  estate  and  other 
lots  owned  by  her;  that  the  appellant  gave 
him  a  statement  of  the  assessments  against 
his  property,  which  be  paid,  informing  him 
that  said  company  held  no  other  assessments 
against  either  of  them;  that,  relying  on  tbis 
information,  she  paid  no  further  attention 
to  said  cause  59,969;  that  by  oversight  and 
negligence  the  appellant  failed  to  include  her 
said  real  estate  in  said  statement;  that  said 
real  estate  was  worth  $4,000,  and  was  sold 
undw  said  decree  for  |5.13  and  costs,  of 
which  sale  she  had  no  knowledge  until  tbe 
year  for  redemption  had  expired;  that  by 
reason  of  these  facts  the  judgment  of  fore- 
closure is  illegal  and  T6id,  and  should  be  set 
aside;  and  that  she  be  allowed  to  defend 
against  said  claim.  The  second  paragraph 
of  cross-complaint  was  filed  on  the  2d  day 
of  October,  1902,  within  two  years  after 
judgment  was  rendered  in  said  cause  59,969. 
The  Marlon  Bond  Company,  trustee,  and  ap- 
pellant, Richcreek,  were  made  parties.  She 
seeks  to  be  relieved  ftom  said  judgment  on 
the  ground  of  Inadvertence,  surprise,  and  ex- 
cusable neglect  under  section  399,  Bums' 
Ann.  St  1901.  It  Is  also  alleged  that  tbe 
judgment  in  said  canse  69,969  is  a  noillty 
for  the  reason  that  the  Marion  Bond  Com- 
pany had  no  legal  existence.  The  third  par- 
agraph of  cross-complaint  was  filed  the  28tta 
day  of  April,  1903.  In  said  paragrapn  tbe 
facts  stated  in  said  first  and  second  para- 
graphs are  substantially  repeated,  and  in 
addition  it  is  alleged  tliat  the  decree  in  said 
cause  59,969  was  for  $10.16  and  costs,  and, 
on  its  face,  shows  for  a  mnch  larger  sum 
than  was  due  under  the  law,  and,  as  tbns 
rendered,  is  a  fraud  of  her  rights;  that  tbe 
appellant,  to  defraud  her  out  of  her  prop- 
erty, either  Intentionally  or  by  oversight, 
omitted  to  state  fo  her  husband  that  the 
alleged  corporation  held  the  alleged  assess- 
ments against  her;  that  the  judgment  and 
decree  upon  the  face  of  the  public  record 
show  that  the  same  was  illegal  and  void, 
and,  under  the  same,  sale  was  made  to  the 
appellant;  that  within  a  year  after  the  sale 
her  husband  redeemed  the  real  estate,  from 
the  sherifTs  sale,  but,  if  there  is  any  balance 
required  to  effect  a  complete  redemption,  it 
is  because  the  appellant  fraudulently  omit- 
ted to  state  to  her  the  full  amount  required 
for  that  purpose;  that,  "in  any  event,  on  tbe 
24th  day  of  December,  1901,  prior  to  the  ex- 
piration of  the  year  of  redemption,  she  paid 
said  Richcreek  a  part  of  the  money  to  so 
redeem  it,  and  that,  in  good  conscience  and 
equity,  she  should  be  allowed  to  complete 
tbe  redemptioa  by  paying  the  balance;  and 
that  the  sheriff's  deed  should  be  held  void 
for  these  reasons,  and  set  aside."     la  her 
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fourth,  paragraph  of  crosa-complalnt  the  on- 
ly new  matter  contained  la  that  the  sheriff 
made  an  attempt  to  sell  said  real  estate, 
which  sale  Is  Illegal  and  void  for  the  reason 
that  the  sheriff  did  not  offer  to  sell  the  same 
In  parcels,  bat  only  offered  the  entire  lot,  the 
value  of  which  was  far  In  excess  of  the 
amount  of  said  Judgment,  being  worth  $4,- 
500;  that  said  lot  was  susceptible  of  divi- 
sion, and  40  feet  could  have  been  sold  off  the 
west  end,  which  was  worth  $20  a  front  toot, 
without  Injuring  the  balance  of  the  prop- 
erty, which  would  be  more  than  sufficient  to 
pay  said  Judgment;  that  appellant  had  full 
knowledge  of  the  fact  that  said  lot  was  sus- 
ceptible of  division;  that  she  had  no  knowl- 
edge of  the  sale  nntil  after  the  year  for  re- 
demption had  expired;  and  that  her  husband 
paid  said  Judgment  before  said  time.  ,The 
prayer  to  each  paragraph  may  be  generally 
stated  as  asking  that  the  Judgment  be  de- 
clared null  and  void  and  set  aside;  that 
appellee  be  permitted  to  pay  appellant's 
claim,  with  Interest,  etc.;  that  her  title  to 
the  property  In  question  be  quieted,  and  for 
other  proper  relief.  The  case  was  put  at 
issue  by  general  denial  of  the  first,  second, 
third,  and  fourth  paragraphs  of  said  cross- 
complaint. 

The  court  made,  in  substance,  the  follow- 
ing special  finding  of  facts:  In  the  year  1883 
the  defendant  Mary  K.  Bnssell,  wife  of  the 
defendant  Isaac  Russell,  became  owner  in  fee 
simple  of  the  real  estate  described  In  the 
complaint,  from  which  time  to  the  present 
she  and  her  codefendant  have  been  In  the 
possession  of  and  occupying  the  same  as  a 
residence.  That  said  lot  is  located  at  the 
southwest  comer  of  Seventeenth  street  and 
Ashland  avenue.  In  the  dty  of  Indianapolis. 
That  the  value  of  the  whole  of  said  lot  and 
Improvements  Is  now,  and  has  been  for  three 
years  last  past,  $3,800.  .That  the  west  por- 
tion of  said  lot  Is  worth  $15  per  front  foot, 
fronting  on  Seventeenth  street  That  said 
lot  Is  susceptible  of  division,  and  could  have 
been  sold  In  parcels  without  material  injury 
to  the  value  of  the  whole.  The  taxes  against 
said  real  estate  for  the  years  1885,  1896,  and 
1897  were  not  paid  and  became  delinquent, 
and  for  said  delinquent  taxes  said  real  estate 
was  sold  on  the  11th  day  of  February,  1898, 
to  William  B.  Austin  at  a  delinquent  tax  sale 
for  $137.43 — $2  being  for  poll  tax  assessed 
iigainst  Isaac  Russell — and  the  auditor  of 
said  Marlon  county 'executed  to  him  a  cer- 
tificate of  purchase.  That  on  the  25th  day 
'  of  August,  1900,  said  real  estate  not  having 
been  redeemed,  said  auditor  executed  to  said 
Austin  a  tax  deed  conveying  said  real  estate 
to  said  Austin.  Said  deed  was  duly  exe- 
cuted, and  was  recorded  in  the  recorder's  of- 
fice of  said  county  before  delivery,  and  the 
fe<>  for  recording  the  same  was  paid  by  said 
William  B.  Austin.  That  said  deed  was  in 
the  form  as  provided  by  law,  as  nearly  as  the 
case  would  admit.  That  on  the  28th  day  of 
February,  1902,  the  said  Austin  and  bis  then 


wife,  for  a  valuable  consideration,  conveyed 
said  real  estate  to  the  plaintiff  by  a  quitclaim 
deed,  which  was  duly  recorded  on  the  1st  day 
of  March,  1902,  In  the  recorder's  office  of  said 
county.  That  the  taxes  against  said  real  es- 
tate for  1898  and  1899  were  not  paid  and  be- 
came delinquent,  and  for  said  last-named  de- 
linquent taxes  said  real  estate  was  again  sold 
at  a  delinquent  tax  sale  to  H.  E.  Fosdlck  on 
the  12th  day  of  February,  1900,  for  $92.37, 
and  the  auditor  of  said  Marion  county  exe- 
cuted a  certificate  to  him  of  said  purchase. 
That  afterwards  said  Fosdlck  assigned  said 
certificate  to  the  plaintifC,  who  on  the  13tb 
day  of  February,  1902,  produced  the  same  to 
said  auditor,  and  thereupon  said  auditor  ex- 
ecuted to  the  plaintiff  a  deed  of  conveyance 
of  said  real  estate.  Said  last-named  tax 
deed  was  duly  executed  by  said  auditor  and 
witnessed  by  the  then  treasurer  of  said  coun- 
ty, and  was  recorded  In  the  recorder's  office 
of  said  Marion  county  before  delivery,  and 
the  fee  for  recording  the  same  was  paid  by 
the  plaintiff,  and  the  same  was  in  form-  as 
provided  by  the  tax  law  of  the  state,  as  near- 
ly as  the  case  would  admit  That  the  said 
Rlchcreek  paid  the  following  amounts,  addi- 
tional taxes,  upon  said  lot,  to  wit:  January 
23,  1902,  tax  for  1900,  amount,  $48.81;  on 
April  26, 1902,  the  first  half  of  the  taxes  for 

1901,  amounting  to  $21.84;    on  October  21, 

1902,  the  second  half  of  the  taxes  for  1901, 
amounting  to  $21.84;  on  April  11,  1903.  the 
first  half  of  the  taxes  for  1902,  amounting  to 
$25.59.  That  in  addiUon  to  the  taxes  be  al- 
so paid  municipal  assessments  for  sewer  and 
street  Improvement  against  said  lot  on  Feb- 
ruary 10,  1901,  $36.36;  April  16,  1902,  an  as- 
sessment for  $24.90 ;  January  20,  1903,  an  as- 
sessment of  $4.22.  That  said  real  estate  was 
not  redeemed  from  said  last-named  tax  sale. 
That  the  defendtmt  Mary  K.  .Russell  is,  and 
at  all  times  for  more  than  20  years  has  been, 
the  owner  in  her  own  right  and  in  posses- 
sion of  personal  property  of  the  value  of  $600,- 
consisting  of  piano,  household  goods,  and  fur- 
niture, located  in  said  residence  on  said  lot 
occupied  by  her.  That  the  treasurer  of  said 
Marlon  county  has  never,  in  person  or  by 
deputy,  made  any  demand  upon  her  for  the 
payment  of  any  delinquent  taxes  due  from 
her  on  the  sale  set  out  in  said  findings.  That 
there  was  no  affidavit  or  verified  showing  in 
the  treasurer's  office  showing  that  any  de- 
mand was  ever  made  upon  her  for  the  pay- 
ment of  delinquent  taxes,  or  for  the  destraint 
of  her  personal  property  therefor.  That 
when  the  delinquent  list  was  made  by  the 
auditor,  upon  which  said  tax  sale  occurred, 
no  affidavit  or  verified  showing  was  made  or 
presented'  by  the  auditor  that  any  call  bad 
been  made  or  notice  given  to  Mary  K.  Russell 
of  delinquent  taxes,  or  any  demand  for  per- 
sonal property  for  the  payment  of  the  same, 
or  that  the  treasurer  of  said  county  had  dili- 
gently sought  for,  and  had  been  unable  to 
find,  any  personal  property  from  which  to  col- 
lect said  taxes.    Tliat  the  auditor  of  said 
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conuty  did  not  post  or  catue  to  be  posted  at 
the  door  of  the  conrtiionse,  or  any^gtliere  else 
In  Marlon  county,  any  notice  wbaterer  of  tbe 
dellnqnent  tax  sales  herein  fonnd;  nor  was 
any  notice  iMSted  In  said  county  showing 
that  the  lot  In  qoestlon  was  delinquent  for 
nonpayment  of  taxes,  or  that  Mary  K.  Rns- 
seH  owed  any  taxes  whatever,  or  that  her 
property  was  liable  for  sale  for  any  tax 
claims  due  thereon  for  any  or  either  of  tJie 
years  of  sales  for  which  said  lot  was  sold 
for  taxes.  That  the  plaintiff,  Seth  M.  Rich- 
creek,  acting  as  the  attorney  for  the  Marion 
Bond  Company,  trustee,  and  who  was  also 
president  of  said  company,  as  snch  attorney 
commenced  an  action  In  tbe  superior  coort  of 
Marion  county,  Ind.,  on  February  2,  1900, 
wherein  the  Marlon  Bond  Company,  trustee, 
was  plaintiff,  and  Minnie  A.  Boyd,  Francis 
M.  Stoop,  Mary  K.  Russell,  and  others  were 
defendants;  said  cause  being  numbered  59,- 
969.  That  said  cause  was  brought  for  the 
purpose  of  enforcing  a  sprinkling  assessment 
against  separate  pieces  of  property  owned  by 
the  defendants  severally.  That  all  of  said 
defendants  were  notified  of  the  pendency  of 
said  action  by  service  of  stimmons,  except 
the  defendant  Francis  M.  Stoop.  That  on 
October  18,  1900,  the  plaintiff  In  said  cause 
dismissed  the  same  as  to  all  of  said  defend- 
ants except  Mary  K.  Russell,  Isaac  Russell, 
and  Francis  M.  Stoop,  and  that  no  part  of 
the  court  costs  in  said  action  was  taxed 
against  the  plaintiff,  the  Marion  Bond  Com- 
pany, ti*ustee,  as  the  result  of  the  dismissal 
aforesaid.  That  on  said  18th  day  of  Octo- 
ber, 1900,  a  Judgment  was  rendered  In  said 
cause  against  said  lot  9  owned  by  Mary  K. 
Russell,  and  enforcing  a  spriultling  assess- 
ment against  tbe  same,  as  shown  by  said  de- 
cree, amounting  to  the  sum  of  $5.18,  and  the 
further  sum  of  $5.73  as  attorney's  fees  there- 
on. That  the  Judgment  in  said  cause  59,969 
was  rendered  upon  the  default  of  all  the  de- 
fendants. That  the  cotaiplalnt  In  said  cause 
contained  no  allegations  or  averments  that 
said  lot  No.  9  was  not-  susceptible  of  division, 
or  that  It  could  not  be  sold  In  parcels,  but 
that  the  decree  rendered  found  that  said  lot 
9  was  not  susceptible  of  division,  and  that  it 
should  be  sold  as  a  whole,  without  relief 
from  valuation  or  appraisement  laws.  That 
said  decree  did  not  And  the  amonnt  of  the 
costs,  or  apportion  them  among  the  several 
defendants  and  the  plaintiff.  That  a  certi- 
fied copy  of  the  decree  was  issued  to  the 
sheriff  of  Marlon  coimty,  and  on  January  19, 
1901,  the  sheriff  sold  lot  9  as  a  whole,  without 
first  offeiing  a  less  portion  of  tbe  same,  to 
the  plaintiff  In  this  action,  S#th  M.  Rlch- 
■creelt.  That  at  the  time  said  Rlchcreek  pur- 
-cbased  said  property  at  said  sheriff's  sale  he 
was,  and  always  has  tteen,  the  attorney  for 
the  plaintiff  in  that  cause.  That  the  cleric 
•of  the  court  erroneously  and  Inadvertently 
taxed  the  costs  n^ralnst  said  lot  Q,  owned  by 
Mary  K.  Russell,  at  $26.30,  whereas  the  prop- 
ter amount  of  costs  that  should  have  been 


taxed  by  the  clerk  was  $1&50. .  That  the 
dteriff's  sale  was  made  for  a  sum  In  additioa 
to  the  Judgment  and  costs  properly  taxed  of 
99;86,  wrongfully  and  erroneonsly  taxed. 
That  a  short  time  prior  ta  the  rendering  of 
the  Jodgment  in  said  cause  59,969  the  defend- 
ant Isaac  RoBsell,  acting  for  himself  and  bis 
wife,  Mary  K.  Russell,  visited  the  ofBce  of 
the  plaintiff,  Rlchcreek,  and  made  Innnlries 
of  him  as  to  the  amount  of  assessments  which 
be,  the  said  Richereek,  had,  either  for  him- 
self or  the  Marion  Bond  Company,  against 
his  property ;  meaning  thereby  to  inquire  for 
all  assessments  against  himself  and  his  wife, 
and  supposing  be  was  so  understood.  That 
said  RI<A)Creek,  in  response  to  such  request, 
gave  him  the  amount  of  the  assessments 
against  his  property  Individually,  which  was 
paid.  That  the  Bussells,  believing  that  they 
bad  paid  the  assessments  due  upon  the  prop- 
erty in  said  cause  99,969,  paid  no  furttier  at- 
tention to  the  action.  That  neither  of  tbe 
Russella  had  any  actual  knowledge  of  the 
rendition  of  the  Judgment  against  said  lot, 
and  had  no  actual  knowledge  of  the  sheriff's 
sale  In  such  Judgment  until  after  the  year 
for  redemption  had  expired.  That  the  plain- 
tiff purchased  the  real  estate  described  in 
the  complaint  at  the  sheriff's  sale  the  12tb 
day  of  January,  1900,  for  $37.19,  and,  having 
paid  the  amount  of  the  bid,  the  sheriff  exe- 
cuted and  delivered  to  him  a  certificate  of 
sale  of  said  real  estate  in  due  form ;  said  real 
estate  being  at  that  time  worth  $3,800.  That 
on  the  21st  day  of  January,  1902,  said  prop- 
erty not  having  been  redeemed,  the  sheriff  of 
Marion  county  executed  and  delivered  to 
Seth  M.  Rlchcre^  a  sheriff's  deed  conveying 
to  him  the  real  estate  described  in  the  com- 
plaint. Said  deed  was  In  due  and  legal  form, 
and  duly  recorded  In  the  office  of  the  recorder 
of  Marion  county  on  tbe  29th  day  of  Janu- 
ary, 1902.    That  the  rental  value  of  said  real 

estate  on  and  since  the  21st  day  of ^ 

1902,  has  been  $20  per  month,  making  a  total 

sum  to  date  of  $ .    That  plaintiff  has 

not  transferred  or  conveyed  bis  interest  in 
said  real  estate.  That  before  this  action 
commenced  the  plaintiff  demanded  of  both 
the  defendants  possession  of  the  real  estata 
Upon  the  foregoing  finding  of  facts  tbe 
court  stated  conclusions  of  law  as  follows: 
(I)  That  said  tax  deeds  iare  Insufficient  to 
convey  a  fee  simple  title  to  the  grantee:  (2) 
that  the  plaintiff,  Seth  M.  Rlchcreek,  holds 
a  good  and  valid  lien  against  the  property 
described  in  the  complaint  for  taxes  paid, 
penalties,  interest,  expenses  necessarily  In- 
curred in  the  execution  and  recording  of 
deeds,  and  street  and  sewer  assessments  paid 
by  him,  in  the  sum  of  $065.15 ;  (3)  that  the 
sherlfTs  sale  made  in  cause  59,909  Is  Illegal 
and  void,  and  should  be  set  aside,  annnlled. 
and  held  for  naught ;  (4)  that  tbe  cross-com- 
plainant, Mary  E^  Rnssoll,  upon  the  payment 
of  the  sum  due  to  the  plaintiff  under  his  t«x 
liens  and  said  Judgment  within  60  days.  Is 
entitled  to  have  the  title  to  said  tot  described 
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In  tbe  complaint  qnieted  In  bert  (5)  that  np- 
-on  sncb  payment  a  commissioner  aball  be  ap- 
pointed in  this  cause  to  convey  by  deed  t6 
ber  whatever  apparent  Interest  said  Rleb- 
«reek  may  bold  a^lnst  said  lot  by  virtue  of 
said  tax  debts.  Upon  tbe  foregoing  conclu- 
sions of  law,  tbe  court  rendered  Judgment  la 
substance  aa  follows:  "Tbat  tbe  tax  deeds 
are  Invalid  and  conv^  no  title  to  the  re- 
spective grantees;  that  tbe  appellant  holds 
a  lien  against  said  real  estate  on  account  of 
said  tax  sales  and  deeds,  for  taxes,  interest, 
etc,  in  the  sum  of  $665.19 ;  that  the  sherliTs 
sale  made  under  the  decree  in  said  cause  59,- 
969,  so  far  as  it  affects  said  real  estate,  is  il- 
legal and  void,  and  is  set  aside ;  that  the  ap- 
pellant holds  a  valid  lien  against  said  real  es- 
tate by  reason  of  the  Judgment  and  costs  in 
said  cause  60,969,  and  that  Mary  K.  Russell 
be  and  is  permitted  to  satisfy  said  Judgment 
by  paying  the  amount  thereof,  with  Interest 
and  costs,  within  sixty  days;  that  on  paying 
tbe  costs  of  tills  proceeding,  and  said  $665.15, 
and  interest  thereon,  and  tbe  sum  required 
to  satisfy  tbe  Judgment  interest,  and  costs 
in  said  cause  59,969,  within  sixty  days  after 
tbe  rendition  of  tills  Judgment,  Mary  K.  Rus- 
sell shall  be  entitled  to  have  tbe  title  to  said 
real  estate  quieted  In  her,  and,  if  she  fail  to 
pay  these  Hens  witbin  sixty  days,  said  real 
estate  shall  be  sold  to  satisfy  tbe  same." 

Appellant  claims  that  the  trial  court  erred 
<1)  in  overruling  his  demurrer  to  tbe  first 
paragraph  of  tbe  cross-complaint;  (2)  in  the 
first,  tliird,  and  fourth  conclusions  of  law; 
43)  in  sustaining  appellee's  motion  for  a  judg- 
ment; (4)  in  adjudging  that  said  tax  deeds 
are  invalid ;  (5)  in  adjudging  that  said  sber- 
ilTs  sale  is  illegal  and  should  be  set  aside, 
and  that  Mary  K.  Russell  be  permitted  to  sat- 
isfy tbe  Judgment  under  which  said  sale  was 
made  by  paying  the  amount  due,  with  inter- 
-est  and  costs  thereon,  witbin  60  days;  (6) 
in  adjudging  that  Mary  K.  Russell,  on  pay- 
ing said  sum  of  $665.15,  and  interest  thereon, 
and  the  costs  of  this  proceeding,  and  tbe  sum 
required  to  satisfy  said  Judgment,  interest 
and  costs,  rendered  In  cause  59,969,  witbin 
60  days  after  tbe  rendition  of  this  Judgment, 
shall  be  entitled  to  liave  the  title  to  said  real 
estate  quieted  in  her. 

Appellant  must  recover,  if  at  all,  upon  the 
strength  of  bis  own  title.  Section  1069, 
Bams'  Ann.  St  1901.  Tbe  burden  is  upon 
blm  to  show  bis  title.  "To  prove  title  by 
sale  on  execation  or  order  of  sale,  tlie  pur- 
■cbaser  must  show  a  valid  judgment  an  exe- 
cution or  order  of  sale,  and  deed."  Indian- 
apolis, etc.,  Ry.  Co.  y.  Center  Township,  143 
Ind.  63,  40  N.  B.  184,  and  cases  cited.  In  an 
action  of  ejectment  under  an  answer  of  gen- 
eral denial,  "tbe  defendant  shall  be  permit- 
ted to  give  tn  evidence  any  defense  to  the 
action  that  he  may  have,  either  legal  or  equi- 
table." Section  1067,  Bums'  Ann.  St.  1901. 
T'nder  this  provision  of  the  statute,  appellees 
had  the  right  to  attack  tbe  Judgment  by  vir- 
Jtue  of  wtai<di  tbe  sheriff's  sale  was  made,  and 


show  that  It  was  InvalM.  Tbe  qpedal  find- 
ings show  that  tbe  Judgment  in  said  cause 
68,968  was  rendered  on  default  against  ap- 
pellees; that  tbe  complaint  did  not  allege 
that  tbe  lot  in  question  was  not  susceptible 
of  division,  or  that  it  could  not  be  sold  in 
parcels,  but  tlie  decree  provided  that  the 
-property  should  be  sold  as  a  whole,  and  that 
It  was  not  susceptible  of  division.  Only  tra- 
versable averments  in  a  complaint  are  admit- 
ted by  default  Briggs  et  al.  v.  Sneghan  et 
al.,  45  Ind.  14;  Unfrled  v.  Beb^rer  et  al.,  63 
Ind.  07.  A  Judgment  on  matters  not  in  issue 
is  erroneous.  Koons  v.  National  Bank,  etc., 
89  Ind.  178.  Every  fact  on  which  a  Judg- 
ment rests  must  be  averred.  Day  et  aL  v. 
Watts,  92  Ind.  442;  Nicholson  t;  Caress,  76 
Ind.  24.  It  follows  that  that  part  of  the  de- 
cree in  said  cause  59,969  directing  said  lot  to 
be  sold  as  a  whole  was  without  tbe  issue,  and 
that  tbe  sale  as  a  whole,  without  offering  tbe 
same  in  parcels,  was  illegal  and  void.  Bar- 
deus  v.  Huber,  46  Ind.  235.  It  is  specially 
found  in  tbe  case  at  bar  that  said  lot  is  sus- 
ceptible of  division,  and  that  66  feet  off  of  the 
rear  thereof  is  more  tlian  sufficient  to  pay 
tbe  amount  of  tbe  claim  in  suit  As  tbe 
Judgment  rendered  was  for  an  amount  great- 
er than  that  allowed  by  statute,  and  the  sale 
made  for  a  sum  in  addition  to  the  Judgment 
and  costs  properly  taxed  of  $9.86  costs  wrong- 
fully and  erroneously  taxed,  this  makes  said 
■ale  void.  Key  v.  Ostrander,  29  Ind.  1 ;  Vail 
T.  McKeman,  21  Ind.  421.  Property  of  tbe 
value  of  $8,800  was  sold  for  $39.17.  In 
Banks  v.  Bales,  16  Ind.  428,  real  estate  of  tbe 
value  of  $500  was  sold  fOr  less  than  $50,  and 
tbe  court  held  that  the  sale  could  not  be  up- 
held. Tbe  facts  found  show  such  mistake. 
Inadvertence,  surprise  or  excusable  neglect 
as  warranted  tbe  trial  court  in  setting  aside 
the  sherilTs  deed,  under  section  899,  Burns' 
Ann.  St  1901,  supra. 

Appellant's  claim  of  Utle  through  tbe  tax 
deeds  can  only  be  upheld  upon  the  ground 
that  the  law  has  been  complied  with.  A  tax 
deed  is  only  prima  facie  evidence  of  tbe  reg- 
ularity of  tbe  sale  of  the  premises.  Section 
6473,  Homer's  Ann.  St  1901. 

Where  the  law  Is  not  complied  witb,  tbe 
sale  conveys  no  title.  Where  there  la  per- 
sonal property  primarily  liable  for  the  pay- 
ment of  taxes,  it  must  lie  exhausted  before 
proceeding  against  the  real  estate.  Hannah 
V.  Collins,  94  Ind.  201 ;  Morrison  v.  Bank  of 
Comm.,  81  Ind.  333;  Scbrodt  v.  Deputy,  88 
Ind.  90;  Slate  ex  rel.  MacKenzie  v.  Casteel, 
110  Ind.  174,  11  8.  E.  219 ;  MUlikan  et  ux.  v. 
Patterson,  91  Ind.  516. 

Section  8571,  Bums'  Ann.  St  1801,  enumer- 
ates the  speclflc  duties  of  tbe  county  treas- 
urer and  county  auditor  with  reference  to 
demand  and  destraint  of  personal  property 
for  collecting  taxes,  namely:  (1)  Make  a  de- 
linquent list ;  (2)  list  must  be  certified  to  be 
correct;  (3)  must  call  on  every  taxpayer, 
and  demand  payment  and  destrain  personal 
property,  etc. ;   (4)  if  unable  to  collect,  must 
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make  retwrn  showing  diligent  search.  Sec- 
tion 8572,  Burns'  Ann.  St  1901,  forbids  the 
county  auditor  to  credit  the  county  treasurer 
with  any  uncollected  delinquencies  unless  the 
treasurer  shall  show  by  return,  verified  by  his 
oath,  that  he  diligently  sought  for  personal 
property  to  pay  the  tax.  Sections  8601,  8602, 
Bums'  Ann.  St  1901,  declare  the  duty  of  the 
auditor  in  making  delinquent  lists,  and  re- 
quire him  to  certify  to  the  correctness  there- 
of, and  to  cause  a  copy  of  such  list  to  be  post- 
ed on  the  door  of  the  courthouse,  and  also  in 
some  public  and  conspicuous  place  in  each 
township,  and  to  state  the  time  and  terms  of 
sale,  etc.  The  special  findings  show  that 
none  of  these  requirements  of  the  statute 
have  been  complied  with. 

A  tax  deed  vests  title  only  when  all  of  the 
requirements  of  the  law  have  been  complied 
with  by  the  proper  oflBcers  charged  with  the 
duty  of  assessing  and  collecting  taxes.  Earle 
V.  Simons,  94  Ind.  577.  The  law  distinguish- 
es between  sales  that  are  void  and  those  that 
are  ineffectual  to  convey  title.  "Our  cases 
uniformly  hold  that,  if  a  taxpayer  has  per- 
sonal property,  a  sale  of  his  real  estate  Is  in- 
sufficient to  convey  title,  but  is  effectual  to 
transfer  the  lien.  State  ex  rel.  MacKenzie  v. 
Casteel,  supra.  See  sections  8640,  8641, 
Burns'  Ann.  St  1901. 

Counsel  for  appellant  contends  that  the 
judgment  attacked  by  the  cross-complaint, 
being  rendered  in  room  1  of  the  superior 
court  of  Marion  county,  was  rendered  in  an- 
other and  separate  Jurisdiction  from  room  2, 
in  which  the  attack  was  made.  There  is  but 
one  superior  court  in  Marion  county.  It  con- 
sists of  three  Judges.  Section  1395,  Bums' 
Ana  St  1901,  and  sections  1400-1404  relate 
to  the  terms,  adjournments,  and  jurisdiction 
of  all  but  one  court.  Section  1409  provides 
that  when  any  superior  court  consists  of 
more  than  one  judge  there  shall  be  held  gen- 
eral and  special  terms;  that  a  general  term 
may  be  held  by  a  majority  of  the  Judges;  and 
a  special  term  by  any  one  or  more  of  them, 
and  general  and  special  terms,  or  one  or  more 
of  them,  may  be  held  at  the  same  time  as  the 
Judges  of  the  court  may  direct  and,  where- 
ever  such  term  or  terms  are  held,  they  shall 
be  taken  and  deemed  to  be  held  by  the  au- 
thority and  direction  of  the  judges.  The 
court  Is  not  changed  by  a  change  of  Judge  or 
Judges,  nor  its  Jurisdiction  thereby  aftected. 
The  cross-complaint  Is  In  the  nature  of  an 
independent  action  and  a  direct  attack  upon 
the  Judgment  Appellee's  right  is  the  basis 
of  a  cross-action.  The  difference  between  a 
complaint  and  a  cross-complaint  is  that  the 
former  Is  filed  by  the  plaintiff,  and  the  lat- 
ter by  the  defendant 

Appellant  claims  that  the  trial  court  was 
without  authority  to  give  appellee  60  days  in 
which  to  pay  the  judgment  entered.  This  ac- 
tion was  warranted  by  section  8641,  Burns' 
Ann.  St.  1901. 

The  special  findings  have  been  set  out  at 
perhaps  greater  length  than  absolutely  nec- 


essary. This  has  been  done  for  the  purpose 
of  more  clearly  showing  the  features  of  the 
case  than  would  appear  from  a  briefer  sum- 
mary, and  renders  extended  comment  upon 
the  facts  unnecessary.  The  trial  court  reach- 
ed a  correct  conclusion,  the  record  disclosing 
no  reversible  error.  The  dispossession  of  the 
appellee  of  her  home  imder  the  circum- 
stances would  be  a  reproach  to  the  law.  The 
judgment  provided  for  the  payment  to  appel- 
lant of  all  that  he  had  invested,  with  interest 
thereon.  It  does  not  and  should  not  give  him 
property  of  the  value  of  $3,000  for  less  thau 
$700. 
Judgment  affirmed. 


(M  Ind.  App.  S» 

B.  T.  KENNBT  CO.  et  aL  ▼.  RUFF.    (No. 
4,976.) 

(Appellate  Com-t  of  Indiana,  Division  No.  1 
Dec.  9,  1904.) 

BAU:  OF  UACHINEBT— WABRAirtT  —  BREACH  OF 

CONTBACT— SUFFIClENCr  OF  COMPLAINT 

—CONFLICTING  EVIOENCE. 

1.  A  contract  for  the  purchase  of  a  com  hnsk- 
er  provided  that  if,  after  a  two-days  trial,  the 
machine  failed  to  fill  the  warranty,  notice  be 
given  to  the  seller,  who  should  have  a  reason- 
able time  to  remedy  the  defect,  and,  if  it  conld 
not  then  be  made  to  work,  it  should  be  returned 
to  the  place  where  it  was  received,  "when  an- 
other husker,  at  the  option  of  (the  seller],  will 
be  furnished,  •  •  •  or  the  money  and  notes" 
given  for  the  price  returned.  Held,  that  a 
complaint  for  the  cancellation  of  the  notes  giv- 
en for  such  machine,  which  stated  the  trial  of 
the  machine,  its  failure  to  work,  the  efforts  of 
the  seller  to  remedy  the  defects,  his  failure  to 
do  so,  his  admission  that  it  would  not  work,  his 
acceptance  of  the  machine  when  retnmed  by 
plaintiff,  his  refusal  to  surrender  the  notes  and 
failure  to  tender  another  machine,  states  a 
cause  of  action,  without  also  stating  what  ef- 
forts, if  any,  plaintiff  made  to  procure  another 
machine. 

2.  AVhere  the  evidence  on  an  issue  as  to  which 
of  the  parties  thereto  violated  a  contract  was 
conflicting,  the  findings  of  fact  cannot  be  dis- 
turbed on  review. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; John  C.  Nye,  Judge. 

Action  by  Prank  F.  Ruff  against  the  E.  T. 
Kcnney  Company  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  ai^eal.  Af- 
firmed. . 

Hathaway  &  Vnrplllat,  for  appellants. 
Henry  A.  Steis,  for  appellee. 

BLACK,  J.  The  appellee  sued  the  appel- 
lants for  the  cancellation  of  certain  promis- 
sory notes  and  a  chattel  mortgage  executed 
by  him  to  the  appellant  the  B.  T.  Kenney 
Company.  The  demurrer  of  the  appellants 
to  the  complaint  for  want  of  sufflcient  facta 
was  overruled. 

The  complaint  showed  that  the  appellee,  a 
farmer,  and  engaged  in  the  raising  of  com. 
executed  bis  written  order  to  the  appellants 
for  the  purchase  of  a  certain  macliine  known 
as  the  "Jarney  Common-Sense  Corn  Husk- 
er," made  for  the  purpose  of  husking  core, 
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and  cutting  and  grinding  the  corn  staU^s  In* 
to   small    particlea   for    feeding    live    stock. 
The  order  was  set  ont  In  the  body  of  the 
complaint     It  Is  of  great  length,  and  only 
the  portions  thereof  necessary  for  the  lllu»- 
tmtion  of  the  dispute  of  counsel  relating  to 
the  sufficiency  of  the  complaint  will  be  spe- 
cially noticed.     It  was  dated  at  Star  City, 
Ind.,  signed  by  the  appellee,  and  addressed 
to  the  appellant  A.  W.  Hartman,  at  that 
place,  as  agent;  and  be  was  thereby  request- 
ed to  furnish  or  ship  for  and  to  the  appel- 
lee about  October  1,  1902,  to  that  place,  In 
care  of  Hartman,  agent,  such  a  com  busker, 
named  and  described,  for  the  price  of  $525. 
The  api)ellee  agreed  to  receive  it  subject  to 
the  conditions  stated   In  the  order,  and  to 
pay  therefor  that  price  by  giving  his  three 
promissory    notes,    for  $175   each,    and   his 
chattel  mortgage,  described.    The  order  was 
therein  expressly  made  subject  to  the  ac- 
ceptance of  the  Bw  T.  Eenney  Company  at 
Its  home  office  at  Indianapolis,  Ind.    In  a 
portion  of  the  order  it  was  stated  that  the 
corn  busker  was  warranted  to  be  well  made, 
of  good  material,  and,  with  proper  use  and 
management,  to  do  as  good  or  better  work 
as,  and  as  fast  or  faster  than,  any  other  busk- 
er of  the  same  size,  and  manufactured  for  a 
like  purpose;  that.  If  within  two  days  from  the 
date  of  its  first  use  it  should  fail  in  any  re- 
spect to  fill  the  warranty,  written  notice,  stat- 
ing wherein  it  failed,  should  be  given  to  h 
manufacturing  company  named,  in  Iowa,  and 
to  the  B.  T.  Kenney  Company,  by  registered 
letter  or  telegram,  and  like  notice  given  the 
agent  from  whom  the  busker  was  purchased, 
and  a  reasonable  time  allowed  to  get  to  It 
and  remedy  defects,  if  any,  If  the  detects 
should  be  such  that  the  remedy  could  not  be 
suggested  by  telegram  or  letter;   that.  If  it 
could  not  be  made  to  work,   the  appellee 
should  return  it  to  the  place  from  which  It 
was  received,  "where  another  busker,  at  the 
option  of  the  B.  T.  Kenney  Company,  will  b« 
furnished,  which  shall  perform  the  work,  or 
the  money  and  the  notes  which  have  been 
given  for  the  above-named  husker  shall  be 
returned  to  the  makers  and  no  further  claim 
be  made  on  the  E.  T.  Kenney  Company  or 
its   agents  or  the  manufacturers."     It  was 
alleged  in  the  complaint  that,  upon  tbo  ex- 
ecution of  the  order,  the  appellants  delivered 
the   busker  to  the  appellee,  who  thereupon 
executed  the  notes,  for  which  such  husker, 
when  complying  with  the  warranties  and  con- 
ditions set  forth  in  tbe  order,  was  the  sole 
consideration,  and  also  executed  the  mort- 
gage   mentioned  to  secure  the  payment  of 
the  notes.    It  was  alleged  that  the  whole  con- 
sideration for  the  notes  and  mortgage  had 
failed.  In  that  the  machine  for  which  they 
were    given   had  wholly  failed  to  properly 
busk  com;  that  It  shelled  a  great  quantity  of 
the  com;    that  it  was  improperly  construct- 
ed,  BO  that  certain  parts  of  the  machinery 
necessary  to  operate  it,  to  wit,  the  cogwheel, 
snapping  roller,  shucking  rolls,  and  belt  tight- 


ener, constantly  broke,  and  rendered  it  im- 
possible to  use  the  machine  for  husking  com; 
that  the  appellee  repeatedly  notiaed  the  ap- 
pellants of  such  failure  of  the  machine  to 
successfully  work,  and  of  the  breakage  of 
snch  parts  thereof,  and  the  appellants  unsuc- 
cessfully attempted  to  remedy  said  defects 
so  as  to  make  It.work  properly  or  to  prevent 
it  from  constantly  breaking,  and,  after  try- 
ing to  put  it  in  proper  condition  for  use,  and 
failing  to  do  so,  the  appellants  wholly  aban- 
doned any  further  attempts,  and  told  the  ap- 
pellee that  it  would  not  work;  that  tbe  ap- 
pellee then  tendered  back  to  the  appellants 
the  machine,  and  demanded  back  his  notes 
and  mortgage;  that  tbe  appellants  accepted 
tbe  machine,  and  told  the  appellee  where  to 
deliver  it,  and  he  delivered  it  at  the  place 
designated  by  the  appellants,  but  they  whol- 
ly failed  and  refused,  and  still  refuse,  to  sur- 
render to  the  appellee  bis  notes  and  mort- 
gage; that  the  appellants  wholly  failed  to 
furnish  or  tender  to  the  appellee  a  machine 
that  was  properly  constructed  and  In  good 
working  order,  and  which  would  properly 
husk  com,  at  the  time  the  appellee  surrender- 
ed the  machine  which  was  accepted  by  tbe 
appellants.  "Wherefore  plaintiff  demands 
judgment  against  tbe  defendants  for  the 
cancellation  of  said  notes  and  mortgage,  and 
for  all  other  proper  relief." 

The  complaint  showed,  by  allegations  o'f 
facts,  with  sufficient  particularity  and  defl- 
nlteness,  that  the  machine  failed  to  comply 
with  the  terms  of  the  warranty.  McCormIck, 
etc.,  Co.  v.  Hays,  89  Ind.  582;  McCormick, 
etc.,  Co.  T.  Gray,  100  Ind.  285;  Marlon  Mfg. 
Co.  T.  Harding,  155  Ind.  648,  58  N.  B.  194; 
.Ohio,  etc.,  Co.  T.  Hensel,  9  Ind.  App.  328,  36 
N.  E.  716. 

It  is  claimed  that  a  total  failure  of  consid- 
eration was  not  sufficiently  shown;  that  for 
such  purpose  it  was  necessary,  under  the 
terms  of  the  contract,  to  show  that  the  B.  T. 
Kenney  Company  furnished  a  second  ma- 
chine, which  also  failed  to  work  as  warrant- 
ed, or  that  it  refused  to  supply  a  second  ma- 
chine; and  that  tbe  appellee  was  willing  to 
receive  another  machine,  and  demanded  it 
Also  It  Is  claimed  that  the  warranty  was  un- 
conditional, and  that,  no  fraud  being  shown, 
the  purchaser  could  not  rescind  the  contract 
without  the  consent  of  the  seller,  and  recov- 
er back  the  purchase  money  as  money  paid 
upon  a  consideration  which  bad  failed.  The 
contract  provided  that;  under  conditions 
shown  by  the  pleading  to  have  occurred,  the 
machine  was  to  be  returned  by  the  buyer  to 
the  place  where  it  was  received,  where  an- 
other husker,  at  tbe  option  of  the  E.  T.  Ken- 
ney Company,  would  be  furnished,  which 
should  perform  the  work,  or  the  money  and 
notes  given  for  tbe  machine  should  be  re- 
turned. When,  tbe  warranty  being  broken, 
the  machine  was  returned  according  to  the 
contract,  and  accepted  back  by  the  seller,  the 
buyer  had  done  all  that  was  required  to  be 
done  on  his  part  to  relieve  himself  of  obliga- 
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tlon  to.  pay  for  that  machine;  and,  by  the 
terms  of  the  contract;  the  seller  was  then  to 
return  the  notes,  or  to  furnish  another  ma- 
chine which  would  perform  the  work.  I^ 
was  alleged  in  the  complaint  that  the  appel- 
lants failed  and  refused  to  surrender  the 
notes,  and  wholly  failed  to  furnish  or  tender 
such  a  machine.  It  was  not  required  hy  the 
contract  that  the  buyer  should  demand  an- 
other machine;  itdeTolyed  upon  the  seller 
to  exercise  its  option  to  furnish  it,  or  to  re- 
turn the  notes;  and,  the  buyer  having  shown 
the  performance  hy  liim  of  what  was  requir- 
ed of  him,  the  burden  was  npod  the  seller 
to  show  that  it  furnished  another  busker,  or 
was  ready  and  willing  to  do  so,  and  tendered 
It,  or  offered  to  do  so,  but  was  prevented  or 
relieyed'  from  obligation  to  do  so  hy  the  re- 
fusal of  the  buyer  to  accept  another  machine, 
or  that  It  exercised  its  altematlTe  right  to 
return  the  notes  given  for  the  purchase  mon- 
ey; otherwise  a  cause  of  action  existed  for 
the  cancellation  of  the  notes  retained  by  the 
appellant*.  It  was  upon  the  doing  of  .one  of 
these  things  or  the  other  that  "no  further 
claim"  was  to  be  made.  Skeen  v.  Spring- 
field, etc.,  Co.,  34  Mo.  App.  485.  There  was 
not  here  merely  an  offer  to  surrender  the 
machine  to  the  seller  upon  condition  that  the 
buyer's  notes  be  surrendered.  The  surrender 
was  unconditional,  and  the  machine  was  ac- 
cepted back,'  and  the  buyer's  demand  for  the 
surrender  of  his  notes  did  not  make  the  re- 
turn of  the  machine  conditional.  See  Davis' 
Sons  V.  Butrick,  68  Iowa,  94,  26  N.  W.  27; 
Pitt's  Sons'  Mfg.  Co.  v..  Spitznogle,  54  Iowa, 
36,  6  N.  W.  71.  The  complaint  sufficiently 
stated  a  cause  of  action. 

The  appellants  Jointly  answered.  In  a  sin- 
gle paragraph,  in  which  they  admitted  all 
the  allegations  of  the  complaint  not  express- 
ly denied  or  controverted  in  this  paragraph 
of  answer,  and  for  defense  alleged  that  when 
the  appellee  returned  the  machine,  as  stated 
In  the  complaint,  he  demanded  the  return 
and  surrender  to  him  of  his  notes  and  mort- 
gage; that  the  appellants  then  and  there 
refused  to  surrender  them,  and  declared  to 
the  appellee  their  right,  under  the  contract, 
and  their  intention  to  exercise  the  option 
agreed  to  therein,  to  furnish  him  another 
busker,  such  as  was  described  in  the  con- 
tract, which  could  perform  the  work  as  war- 
ranted; that  the  appellee  then  and  there  told 
the  appellants  he  would  not  accept  the  ne'w 
machine  proposed  to  be  sent  to  him,  and  that 
be  would  refuse  to  receive  It  if  tendered  to 


him;  that;  as  soon  as  be  returned  tbe  ma- 
chine, be  demanded  his  notes,  without  offar- 
ing  to  comply  any  further  with  Ma  contract, 
and  took  steps  to  bring  this  action;  that  he 
did  not  give  the  appellants  an  opportunity  to 
comply  with  the  contract,  and  did  not  give 
them  reasonable  time  in  which  to  procure 
and  furnish  him  a  second  machine  from  the 
factory  where  such  machines  were  made,  or 
from  any  other  place  within  tbe  control  or 
management  of  the  appellants,  but,  on  tbe 
contrary,  he  immediately  sought  counsel,  and 
caused  thla  action  to  be  instituted,  thereby 
preventing  the  carrying  out  of  tbe  contract, 
although  the  appellants  bad  always  been 
ready  and  willing,  and  were  still  ready  and 
willing,  to  perform  all  the  conditions  of  tbe 
contract  to  be  performed  by  them.  To  tliis 
answer  the  appellee  replied  by  general  de- 
nial. On  trial  by  the  court  a  special  finding 
was  rendered,  with  a  conclusion  of  law  in 
favor  of  the  appellee.  The  appellants  at- 
tack the  action  of  the  court  in  overruling 
their  motion  for  a  venire  de  novo,  and,  for 
specific  objection,  complain  that  the  finding 
does  not  purport  to  set  out  the  contract,  and 
contains  only  two  quotations  from  the  writ- 
ten warranty.  Tbe  appellants  also  insist 
that  the  court  erred  in  overruling  their  mo- 
tion for  a  new  trial.  The  action  was  not 
one  seeking  a  recovery  upon  tbe  contract- 
was  not  based  upon  the  contract  as  a  cause 
of  action — but  was  a  suit  for  the  cancellation 
of  the  notes  and  mortgage.  The  finding  did 
set  forth  portions  of  the  contract,  showing 
sufficiently  the  provisions  thereof  for  the 
violation  of  which  the  sale  was  rescinded  by 
the  action  of  the  appellee  in  returning  the 
machine.  Under  the  pleadings  the  issue  was 
a  narrow  one,  the  question  of  fact  to  be 
tried  being  that  presented  by  the  afflrmatiTe 
allegation  of  the  answer  that  upon  the  re- 
turn of  the  maclUne  tlie  appellants  inform- 
ed the  appellee  of  their  election  to  fumith 
him  a  second  machine.  On  this  question 
there  was  such  a  conflict  of  testimony  that 
its  determination  by  the  trial  court  cannot 
be  disturbed  here. 

In  view  of  the  express  finding  that  .the  de- 
fendant company  never  by  itself  or  its  agent 
made  any  offer  to  furnish  the  appellee  a  new 
machine  until  some  time  after  the  return  of 
the  purchased  busker  and  after  the  com- 
mencement of  this  suit,  we  cannot  say  that 
a  conclusion  of  law  In  favor  of  tbe  appellee 
was  erroneous. 

Judgment  affirmed. 
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OSBORN  ▼.  OABDBZA.  ct  al 

(Conrt  of  Appeals  of  New  York.     Dec.  16, 

1004.) 

APPEAIV-INTEKI.OCUTORT     JUDOMEWT-TAXA- 
TION   or  COSTS. 

1.  That  a  Judgment  entered  on  report  «(  a 
refet«e,  directing  an  accounting  by  the  trustees 
of  a  dissolved  con>oration,'  gave  plaintiff  judg- 
ment for  costs,  did  not  render  it  final,  the  pro- 
vision for  costs  being  an  irregularity  which 
abould  have  been  corrected  by  a  motion  to  strike 
out. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department 

Action  by  Ellen  C.  Osborn  against  Howard 
j;  M.  Cardesa  and  others,  From  a  Judg- 
ment at  the  Appellate  DlTision  <86  N.  X. 
Supp.  1142)  affirming  a  Judgment  for  plain- 
tiff on  report  of  referee,  defendants  appeal. 
Dismissed. 

William  G.  Cooke,  for  appellants.  Wil- 
liam P.  Pickett,  Henry  EJscher,  Jr;,  and  Lyt- 
tleton  Fox,  for  respondent 

O'BRIEN,  J.  This  was  aft  action  to  equity 
by  the  plaintiff,  as  a  stockholder  of  a  business 
corporation,  against  the  defendants,  as  direct- 
ors. The  Judgment  was  entered  upon  the  re- 
port of  a  referee  to  hear  and  determine  the 
issues  involved.  The  referee  reported  In  favor 
of  the  plaintiff  with  respegt  to  one  or  two 
of  the  questions  at  Issue,  and  the  Judgment 
was. affirmed  at  the  Appellate  Division.  The 
complaint  allege^,  and  the  referee  has  found, 
that  before  the  'commencement  of  the  action 
the  corporation  bad  been  dissolved  under 
and  in  pursuance  of  the  stock  corporation 
law  (Laws  1892,  p.  1824,  c.  688);  that  the  Sec- 
retary of  State  Issued  to  the  dlreqtors  a  cer- 
tificate of  dissolution,  and  that  they  filed  a 
copy  thereof  in  the  office  of  the  clerk  of  the 
county  where  the  principal  office  of  the 
company  for  the  transaction  of  business  was 
located;  that  upon  such  dissolution  the  de- 
fendant directors  became  trustees  in  disso- 
lution for  the  purpose  of  winding  up  the 
affairs  of  the  corporation,  a^d  it  became  their 
duty  to  adjust  and  wind  up  ita  affairs,  carry 
out  its  contracts,  sell  Its  assets  at  public  or 
private  sale,  and  apply  the  proceeds  in  dis- 
charge of  Its  debts  and  obligations,  and,  aft- 
er paying  or  providing  for  the  payment 
thereof,  to  distribute  the  balance  of  Its  as- 
sets among  the  stockholders  according  to 
thetr  respective  rights  and  interests;  and 
that  as  such  trustees  In  dissolution  they  Im- 
mediately took  possession  of  all  the  assets 
of  the  corporation,  and  have  remained  in  pos- 
session thereof,  except  In  so  far  as  they  sold 
or  disposed  of  the  same.  -  The  complaint 
then  proceeds  at  considerable  length  to 
charge- the  defendants  with  various  irregu- 
larities, -  acts  of  misconduct.,  and  neglect  of 
duty  in  the  performance  of  the  trust 

The  referee,  by  his  findings,  has  acquitted 
the  defendants  of  nearly  all  these  charges 
filleged  against  theii^  but  made  two  8n(^lngs 
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upon  which  alone  the  Judgment  is  based. 
It  was  found  that  the  trustees  made  an  ar-  . 
rangement  between  themselves  for  compeii- 
satlon  to  two  of  their  number  for  services 
In  the  performance  of  the  duty  imposed  up- 
on them  by  the  dissolution.  One  finding 
was  that  two  of  the  trustees  had  received 
compensation,  one  of  them  $438.37  and  the 
other  ^00,  for  services,  which  was  held  to 
be  Improper  and  was  disallowed,  and  dirvc- 
tlons  were  given  for  the  payment  of  these 
sums  Into  the  general  fund  In  the  hands  of 
the  defendants.  It  was  also  found  that  the 
trustees,  or  some  of  them,  trafficked  between 
themselves  with  corporate  assets,  and  that 
all  net  profits  made  by  any  of  the  trustees 
through  the  purchase  of  any  stock  of  the 
estate  must  be  accounted  for  and  paid  into 
the  estate  held  by  them.  The  direction  for 
Judgment  was  substantially  that  the  prayer 
of  the  plaintiff  for  the  enjoining  and  restrain- 
ing of  the  defendants  from  proceeding  or 
acting  further  in  the  dissolution  of  the  cor- 
poration, and  for  their  removal  and  the  ap- 
pointment of  a  receiver,  should  be  denied, 
but  that  a  final  accounting  of  the  affairs 
of  the  corporation  must  be  had  by  the  trus- 
tees, and  for  suck  sums  as  may  be  found 
due  by  any  trustee  from  the  sale  of  the 
goods  of  the  corporation  to  any  one  or  more 
of  themselves,  and  also  for  such  sums  im- 
properiy  paid  for  services  or  salaries  in  the 
performance  of  the  trust,  that  a  final  ac- 
counting must  be  bad  by  the  trustees  in 
dissolution,  and  that  on  such  accounting 
any  sums  consisting  of  net  profits  made  by 
any  one  or  more  of  them  from  the  sale  of 
the  Inventoried  stock  of  goods  must  be  repaid 
into  the  trust  fund,  with  certain  exceptions 
mentioned  in  the  finding,  and  that  the  trns- 
.tees  who  had  received  leompensatlon  or  sal- 
aries for  services  must  restore  the  sums  so 
received  to  the  trust  fund;  also,  that  the 
trustees  In  dissolution  must  forthwith  close 
up  all  outstanding  matters  In  their  hands, 
and  make  full  report  thereof  at  such  acco'int- 
■  Ing;  and  that  the  plaintiff  was  entitled  to 
Judgment  is  aooordanee  with  these  findings, 
with  costs. 

The  plalntlfTs  attorney  entered  a  Judgment 
upon  the  report  of  the  referee  in  conformity 
with  these  findings,  except  that  the  provi- 
sion was  Inserted  In  the  Judgment  that  the 
plaintiff  recover  of  the  defendants  the  costs 
of  this  action,  amounting  to  some  $075.62, 
and  that  she  have  execution  therefor.  We 
think  the  Judgment  Is  not  final,  but  Interlocu- 
tory. The  rights  of  the  plaintiff  and  the 
liability  of  the  defendants  are  settled  by  the 
report  In  a  general  way,  but  the  specific 
sums  of  money  that  the  defendants  were 
held  accountable  for  as  net  profits  made  In 
dealing  with  the  assets  have  not  yet  been  as- 
certained. It  would  seem  to  be  necessary 
that  a  final  accounting  should  first  be  had 
in  order  to  determine  that  question,  and  that 
was  the  decision  of  the  referee.  It  Is  ohvl- 
ous,  therefore,  that  something  yet  remains 
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to  be  done  in  order  to  detennine  the  liability 
of  tbe  defendants!  The  Judgment,  so  far  as 
It  proceeded,  requires  them  to  render  a  final 
accounting,  and  authorizes  an  Inquiry  with 
respect  to  certain  sums  of  money  that  tbey 
are  required  to  restore  to  the  trust  fund, 
but  the  amount  of  which  has  not  yet  been  as- 
certained. 

It  is  said,  however,  that  the  Judgment  for 
costs  is  final,  and  stamps  the  case  with  the 
character  Of  a  final  Judgment  in  the  action. 
It  will  be  seen  that  all  the  referee  decided 
was  that  the  plain  tifF  was  entitled  to  coats, 
and  clearly  that  was  a  matter  within  his 
power  and  discretion,  and  there  was  no  legal 
error  In  that  respect  in  the  decision.  Nearly 
all  interlocutory  Judgments  are  substantially 
final  In  many  respects — ^that  is  to  say,  cer- 
tain things  are  decided  that  must  ultimately 
prevail  upon  the  entry  of  the  final  Judgment; 
so  that  the  mere  fact  that  in  the  referee's 
report  some  things  are  final  and  other  things 
are  merely  interlocutory  does  not  change  the 
character  of  the  Judgment  and  make  It  final 
in  the  sense  that  this  court  has  power  to  re- 
view it  It  is  true  that  the  plaintiff's  attor- 
ney had  no  right  to  enter  Judgment  for  costs 
upon  the  referee's  report  but  the  taxation 
of  costs  and  the  Insertion  In  the  postea  of 
the  amount  thereof  was  irregular  before  the 
final  decision  of  the  case.  That  was  the 
work  of  the  plalntlfTs  attorney,  and  his  pro- 
ceeding subsequent  to  the  decision  of  the 
case  is  not  here  for  review.  The  conrt  Is  to 
review,  not  the  irregularity  of  the  Judgment 
but  the  decision  of  the  referee,  and  so  far  as 
that  decision  deals  with  the  question  of  costs 
it  is  obviously  not  the  subject  of  review  here. 
The  remedy  of  the  defendants'  attorney  for 
the  Improper  insertion  of  the  costs  in  the 
Judgment  and  the  direction  for  execution  to 
Issue  was  to  move  to  correct  the  same  and 
not  by  appeal. 

It  follows  that  the  appeal  should  be  dis- 
missed, without  costs. 

CULLEN,  C.  J.,  and  GRAY,  BARTLBTT, 
HAIGHT,  MARTIN,  and  VANN,  JJ,  concur. 

Appeal  dismissed. 


(ISO  N.  T.  63) 

TEOPLB  ex  rel.  WEBER  PIANO  CO.  v. 

WELLS  et  al..  Tax  Com'rs. 

(Court  of  Appeals  of  New  Tork.     Dec.  13, 

1904.) 

OOBPOBATIONS— ASSESSUEXT  Of  OABITAX.  STOCK 

—DEDUCTIONS. 

1.  Laws  1896,  p.  802,  c.  908,  {  12,  provides  for 
the  assessment  of  the  capital  stock  of  a  cor- 
poration at  its  actual  value,  after  deducting  the 
assessed  value  of  its  real  estate.  Held,  that 
where  the  real  estate  is  mortgaged,  and  payment 
of  the  mortgage  has  not  been  assumed  by  the 
corporation,  and  the  value  of  the  equity  alone 
has  been  incladed  In  determining  the  value  of 
its  capital  stock,  only  the  value  of  the  equity, 
and  not  the  whole  assessed  value  of  the  real 
•state,  should  be  deducted  from  the  valuation. 

Werner,  O'Brieft,  and  Bartlett,  JJ.,  disaenting. 


Appeal  from  Buprema  Court,  Appellate  Di- 
Tiaion.  rirst  Department 

Action  by  tbe  people,  on  the  relation  of  the 
Weber  Piano  Compaoy,  against  James  L 
Wells  and  others,  commissioners  of  taxes 
and  assessments  of  the  city  of  New  York. 
From  an  order  of  tbe  Appellate  Division  (88 
N.  Y.  Supp.  1030),  afllrmlng  an  order  of  tbe 
Special  Term  vacating  an  assessment  de- 
fendants appeaL    Reversed. 

John  J.  Delany,  Ck>rp.  Counsel  (George  S. 
(Coleman  and  E.  Crosby  Klndleberger,  of 
counsel),  for  appellants.  Henry  Warren 
Beebe,  for  respondent 

CULLEN,  a  J.  It  is  somewhat  a  woric  of 
supererogation  to  attempt  to  add  anything 
to  what  seems  to  me  the  very  clear  opinion 
rendered  by  Judge  Van  Brunt,  dissenting,  in 
the  court  below.  I  think,  however,  that  a 
few  words,  in  review  of  the  prevailing  opin- 
ion, may  not  be  out  of  place. 

The  learned  Appellate  Division  held.  In 
People  ex  rel.  Farmers'  Loan  &  Trust  Com- 
pany V.  Wells,  94  App.  Div.  463,  87  N.  Y. 
Supp.  745,  88  N.  Y.  Supp.  1113.  that  mort- 
gages on  a  taxpayer's  real  estate,  tbe  pay- 
ment of  which  be  had  not  assumed  or  be- 
come personally  liable  for,  were  not  debts, 
and  were  not  to  be  deducted  from  the 
amount  of  bis  personal  property  In  assessing 
the  latter  for  taxation.  This  decision  we 
unanimously  afilrmed  In  October  last  Tbe 
relator  has  thus  far  succeeded  in  accom- 
pllshlng  the  very  thing  condemned  In  the  de- 
cision cited,  and  this  by  a  simple  though  In- 
genious process.  Under  the  rule  laid  down 
in  People  ex  reL  Union  Trust  Company  ▼. 
Coleman,  126  N.  Y.  433,  27  N.  E.  818,  12  U 
R.  A.  762,  the  amount  of  personalty  apon 
which  a  corporation  Is  liable  under  our  law 
for  taxation  Is  determined  by  first  ascertain- 
ing tbe  total  amount  or  value  of  its  property, 
and  then  subtracting  therefrom  the  amount 
of  its  debts  and  other  statutory  deductions. 
One  of  those  statutory  deductions  is  "the  as- 
sessed value  of  its  real  estate."  The  relator 
owned  a  piece  of  real  estate  worth  $250,000, 
assessed  at  $190,000,  on  which  there  were 
mortgages  amounting  to  $200,000.  It  baa  re- 
turned as  Its  property  only  the  value  of  the 
equity  of  redemption,  $50,000,  while  there 
has  been  deducted  from  the  total  value  of 
the  property  of  the  corporation  the  whole  as- 
sessed value  of  the  real  property  as  if  It 
were  unincumbered.  Of  this  the  learned 
court  below  says:  "The  Legislature  intend- 
ed that  the  real  and  personal  property  of 
such  a  corporation  should  be  assessed  at  its 
fair  and  true  value,  the  same  as  the  proi>- 
erty  of  an  individual,  with  the  exception 
that  It  does  not  provide  for  a  deduction  [of 
the  amount  of  any  mortgage  upon  his  real 
estate,  unless  be  Is  liable  for  the  indebted- 
ness secured  by  the  mortgage]  from  the  In- 
dividual's personal  property."  But  there  la 
not  in  the  statutory  provisions  for  the  taxa 
tion  of  corporations  and  Individuals  any  ref- 
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erence  or  mentlan' whatever  -of  such  an  ex- 
c-eption.    Therefore  the  esceptioD,  If  It  ex- 
ists, must  result  solely  because  of  difference 
in  the  methods   prescribed   for  taxing  cor- 
porations and  Individuals,  and  not  because 
the  Legislature  has  directly  enacted  it.    The 
statutory  scheme  prescribed  by  the  Legisla- 
ture, as  construed  by  the  courts,  directs  that 
on  one  side  of  the  account  be  placed  the  total 
property  of  the  corporation;    on  the  other 
fiie,  among  other  things,  the  value  of  its 
real  estate.    It  seems  to  me  reasonably  clear 
tliat  nothing  can  be  the  real  estate  Of  the 
corporation  unless  it  is  at  the  same  time  its 
property.    The   learned   counsel  for  the  re- 
spondent cites  authorities  for  the  proposition 
that  "the  mortgagor  has,  both  in  law  and  in 
equity,  been  regarded  as  the  owner  of  the 
fee,  and  the  mortgage  has  been  regarded  as 
a  mere  chose  in  action,  a  mere  security  of  a 
personal  nature."    Assuming  that  this  doc- 
trine proves  that  the   entire  value  of  the 
piece   of   realty,    regardless    of    the    incum- 
brances upon  it,  was  the  real  estate  of  the 
relator,  and  it  was  entitled  to  deduction  for 
its  whole  assessed  value,  I  am  at  a  loss  to 
see  why  It  does  not  equally  prove  that  such 
entire  value  is  to  be  taken  as  one  of  the  re- 
lator's   assets.    If,    however,    the    relator's 
property  right  In  the  realty  is  to  be  treated 
only  as  comprehending  the  equity  of  redemp- 
tion in  the  real  estate,  the  deduction  for  as- 
.sessed  value  could  only  include  an  assess- 
ment on  that  interest    This  Is  In  accord- 
ance with  the  rule  adopted  by  ns  In  other 
cases,  which,  though  not  identical  with  the 
present  one  and  therefore  controlling,  are  at 
least  very  much  analogous  to  it    In  People 
ex  rel.  Van  Nest  v.  Commissioners  of  Taxes, 
SO  N.  T.  573,  a  banlc  having  a  lease  of  a  va- 
cant plot  of  ground  for  a  long  term  of  years, 
with   privilege    of   renewal,    constructed    a 
building  thereon.    By  the  lease  the  lessee 
agreed  to  pay,  in  addition  to  the  reserved 
rent,  all  taxes  and  assessments  imposed  on 
the  property.    It  was  held  that  the  banic  was 
entitled  to  a  deduction  only  for  the  assessed 
value  of  its  building,   not  for   that  of  the 
whole  property.    It  seems  to  me  the  fair  de- 
dnctlon  from  the  case  is  that,  where  there 
are  different  estates  in  the  same  piece  of 
realty,   a  corporation  is  entitled  to  deduct 
only  the  assessed  valuation  of  that  particu- 
lar estate  which  it  owns.    Therefore,  if  the 
estate  of   the   relator   was   confined   to  the 
equity  of  redemption,  It  follows  it  was  only 
the  assessed  value  of  the  equity  of  redemp- 
tion that  it  was  entitled  to  deduct.    It  may 
be  that  the  proper  way  In  which  the  relator 
xhould  have  been  assessed  was  to  treat  it  as 
holding  the  entire  ownersliip  of  the  realty, 
and  to  deduct  from  its  assets  the  whole  as- 
ticssed  value.    But  as  such  a  method  would 
have   Increased  the  amount  of  the  relator's 
liability,  it  has  no  good  ground  for  complaint 
iig.niiiKt  the  one  adopted  in  the  present  cose, 
autl  it  is  not  necessary  that  we  should  deter- 
mine which  method  is  correct 


The  orders  of  the  Appellate  Division  and 
the  Special  Term  should  be  reversed,  with 
costs,  and  the  proceedings  of  the  appellants 
confirmed. 

WERNER,  J.  (dissenting).  The  only  ques- 
tion presented  by  this  appeal  is  whether  a 
corporation  liable  to  taxation  under  section 
12  of  the  general  tax  law  (Laws  189S.  p.  802, 
c.  808),  and  owning  real  estate  subject  to 
mortgage,  is  entitled  to  have  deducted  from 
its  capital  stock  and  surplus  profits  exceed- 
ing 10  per  cent,  of  Its  capital  the  whole  as- 
sessed valuation  of  Its  real  estate,  when  It 
has  included  In  its  statement  of  capital  stock 
only  Its  equity  in  such  real  estate. 

Section  12  of  the  general  tax  law  provides 
that  "the  capital  stock  of  every  company 
liable  to  taxation,  except  such  part  of  it  as 
shall  have  been  excepted  in  the  assessment 
roll  or  shall  be  exempt  by  law.  together  with 
its  surplus  profits  or  reserve  funds  exceeding 
ten  per  centum  of  its  capital,  after  deduct- 
ing the  assessed  value  of  Its  real  estate,  and 
all  shares  of  stock  in  other  corporations  ac- 
tually owned  by  such  company  which  .are 
taxable  upon  their  capital  stock  under  the 
laws  of  this  state,  shall  be  assessed  at  its 
actual  value."  Under  the  authority  of  this 
statute  the  appellants  assessed  the  relator 
upon  the  basis  of  certain  figures  which  need 
not  be  examined  in  detail,  because  the  single 
question  of  law  we  are  called  upon  to  decide 
depends  upon  the  construction  of  section  12. 
above  quoted,  as  applied  to  one  parcel  of  real 
estate  owned  by  the  relator.  This  parcel  of 
land,  situated  on  Seventh  avenue  and  Sev- 
enteenth street.  In  the  city  of  New  York, 
was  valued  at  $250,000,  and  was  held  by  the 
relator  subject  to  a  mortgage  of  $200,000, 
thus  leaving  in  the  owner  an  equity  of  $50,- 
000.  It  was  assessed  at  $150,000.  In  rela- 
tor's statement  of  its  capital  stock,  etc.,  only 
the  equity  of  $50,000  was  Included,  and  It 
insisted  upon  the  right  to  deduct  the  whole 
assessed  valuation.  This  contention  was  dis- 
allowed by  the  appellants,  who  held  that 
the  ratio  of  deduction  for  assessed  valuation 
should  not  exceed  that  Included  in  relator's 
statement  of  capital  stock;  in  other  words, 
that  the  deduction  for  assessed  valuation 
upon  the  Seventeenth  street  property  should 
be  confined  to  the  equity  therein,  which  the 
relator  had  included  in  its  statement  of  cap- 
ital stock.  The  Special  Term  reversed  the 
determination  of  the  appellants,  and  held 
that,  although  the  relator's  equity  In  this 
real  estate  was  all  that  could  properly  be 
considered  in  fixing  the  amount  of  its  capi- 
tal stock  for  purposes  of  taxation,  It  had  the 
right  to  have  the  whole  assessed  valuation 
thereof  deducted  from  its  total  capital  stock, 
and  the  order  entered  upon  that  decision 
has  been  attrmed  by  the  Appellate  Division. 

Since  it  Is  conceded  that  the  term  "capital 
stock"  as  used  In  section  12  is  synonymous 
with  the  term  "assets,"  and  that  therefore 
only  the  relator's  equity  in  the  Seventeenth 
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street  property  was  properly  indnded  In  Its 
statement  of  capital  stock,  tbat  phase  of  tbe 
case  need  not  be  discussed,  and  the  only 
question  that  remains  to  be  considered  Is 
whether  the  assessed  valuation  of  the  whole 
parcel  Is  to  be  deducted  before  the  relator's 
taxable  assets  can  be  ascertained.  The  stat- 
ute says  that  the  capital  stock  of  a  corpora- 
tion liable  to  taxation  under  section  12,  and 
Its  surplus  profits  or  reserve  funds  exceed- 
ing 10  per  cent  of  its  capital,  "after  deduct- 
ing the  assessed  valuation  of  its  real  estate," 
shall  be  assessed  at  Its  actual  value.  The 
object  of  this  unequivocal  declaration  Is  ob- 
vious. While  the  equity  of  a  corporation  In 
Its  real  estate  Is  all  that  should  properly  be 
Included  In  Its  actual  assets,  the  corporation 
Is  nevertheless  considered  the  owner  of  the 
whole  land  for  the  purpose  of  Its  taxation 
as  real  estate,  and  the  provision  for  deduct- 
ing from  the  taxable  assets  of  a  corporation 
the  assessed  valuation  of  Its  real  estate  is 
simply  designed  to  prevent  double  taxation. 
People  ex  rel.  Equitable  Gas  Light  Co.  v. 
Barker,  144  N.  Y.  94,  39  N.  B.  13.  If  only 
the  assessed  valuation  upon  the  equity  of  a 
corporation  In  its  real  estate  were  to  be  de- 
ducted from  Its  total  assets,  such  corporation 
would  be  subjected  to  double  taxation,  for 
it  is  taxed  upon  its  taxable  stock  as  well  as 
its  real  estate.  The  argument  that,  by  this 
process  of  counting  as  part  of  its  assets  only 
its  equity  In  real  estate,  and  deducting  from 
its  total  capital  stock  the  whole  assessed 
value  of  the  real  estate,  a  corporation  gains 
an  unjust  advantage  over  the  natural  person 
who  is  liable  to  taxation.  Is  neither  germane 
nor  sound.  A  corporation  Is  burdened  by 
several  forms  of  taxation  that  do  not  affect 
the  individual.  Under  our  laws  all  business 
corporations  pay  a  tax  for  the  right  to  exist 
Franchise  corporations  pay  a  tax  for  the 
privilege  of  exercising  their  franchises. 
Both  classes  pay  a  tax  upon  their  assets 
which  represent  capital  stock,  and  both  are 
taxed  upon  their  real  estate.  It  is  true  that 
the  individual  may  not  deduct  the  assessed 
valuation  of  his  real  estate  from  the  valua- 
tion of  his  personal  property  for  which  he 
Is  taxed;  but  that  is  so.  first,  because  the 
statute  has  made  no  such  provision  In  the 
case  of  individuals  as  In  the  case  of  coi-pora- 
tions,  and,  second,  because  there  is  not  the 
same  reason  for  It  In  the  former  case  that 
there  Is  In  the  latter.  Quite  aside  from  the 
fact  that  corporations  are  subjected  to  sev- 
eral forms  of  taxation  from  which  individ- 
uals are  exempt;  It  is  common  knowledge 
that  the  assets  of  a  corporation  are  all  laid 
bare  to  the  view  of  the  taxing  authorities, 
while  much  of  the  personal  property  of  the 
Individual  is  put  in  such  form  or  kept  in  snch 
places  that  It  cannot  be  reached  for  taxa- 
tion. Then,  too,  It  is  true  In  practice.  If  not 
In  theory,  that  corporations,  simply  because 
they  are  corporations,  are  taxed  far  in  ex- 
cess of  Individuals  having  the  same  or  sim- 
ilar  kinds  of  property   liable  to   taxation. 


But  whatever  the  reason  for  tlie  distinction 
may  be,  whether  sound  or  unsound  in  prin- 
ciple, the  fact  remains  that  the  Leglslatnie 
has  enacted  that  the  capital  stock  and  sur- 
plus profits  of  a  corporation  exceeding  10 
per  cent  of  Its  capital  shall  only  be  taxed 
after  deducting  therefrom  the  assessed  valne 
of  Its  real  estate,  and  this  In  Itself  Is  a  suf- 
ficient argument  for  the  affirmance  of  the 
order  herein. 

The  cases  of  People  ex  rel.  Van  Nest  v. 
Commissioners  of  Taxes,  80  N.  Y.  573.  and 
People'  ex  rel.  Eden  Musee  Co.  v.  Feitnei, 
00  App.  Dlv.  282,  70  N.  T.  Supp.  120,  relied 
upon  by  the  appellants,  are  not  analogous, 
because  there  the  relators  owned  buildings 
upon  lands  leased  for  long  terms,  and  upon 
which  the  lessees  were  bound  to  pay  the 
land  taxes  as  part  of  their  rent  In  those 
cases  the  courts  properly  held  that  the  re- 
lators were  not  entitled  to  have  deducted 
from  their  taxable  assets  the  value  of  the 
land,  because  the  land  did  not  belong  to 
them.  In  the  case  at  bar  the  relator  is  the 
owner  of  the  land,  and  It  pays  taxes  there- 
on, not  as  part  of  the  rent,  but  simply  be- 
cause it  has  the  title. 

The  order  of  the  Appellate  Division  8boiii<l 
be  affirmed,  with  costs. 

GRAY.  HAIGHT,  and  VANN,  JJ.,  concur 
with  CULLEN,  C.  J.  O'BRIEN  and  BABT- 
LETT,  JJ.,  concur  with  WERNER,  J. 

Orders  reversed. 


(IM  M.  T.  73) 

POMROY  V.  HINCK8  et  al 

(Court  of  Appeals  of  New  York.     Dea  16^ 
1C04.) 

WIIX— CORBTBCCnON— nESCKNT  Attn  DISTBIBV- 
TION. 

1.  Where  the  only  heirs  of  testator  were  his 
widow  and  daughter,  and  by  his  will  he  cre- 
ated a  trust  fund  for  the  benefit  of  his  wife, 
but  made  no  disposition  of  the  remainder  ot  his 
estate,  he  died  intestate  as  to  such  remainder, 
and  it  passed  to  his  wife  and  daughter,  and,  on 
the  death  of  the  daughter  without  Issae,  bcr  in- 
terest, under  Code  Civ.  jProc.  |  2732,  subd.  8, 
passed  to  bis  widow. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Henry  K.  Pomroy,  trustee  of 
Warren  Newcomb,  deceased,  against  Joseph 
A.  Hlncks  and  others.  From  a  Judgment  of 
the  Appellate  Division  (77  N.  Y.  Supp.  395) 
affirming  a  Judgment  of  the  Special  Term. 
Annie  U.  Owen  and  others  appeal.   AfBrmed. 

Warren  Newcomb  died  August  28,  18GG, 
leaving  a  widow  and  a  daughter,  an  only 
child,  him  surviving.  By  the  terms  of  his 
will  he  bequeathed  to  his  wife  an  annual  in- 
come of  SIO.OOO,  and  directed  that  sufficient 
of  bis  estate  be  set  aside  and  invested  to 
produce  that  sum.  Ue  also  devised  a  certain 
sum  In  trust  for  bis  daughter,  providing 
that,  in  the  event  of  her  death  wltliout  Issue. 
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Mid  devlee  sboald  revert  to  hit  wife,  and 
directing  that,  after  making  provteim  for  th« 
bequests  named,  tbe  realdue  of  His  edtate 
should  go  to  bis  wife  absolutely,  and.  In  tbft 
event  of  bo-  death  prior  to  th«  daughtet'* 
decease,  tben  tbe  tmdnat  set  a«ld«  to  pn>^ 
Tide  for  bis  wife's  Income  and  all  the  r«8ldn* 
to  revert  to  the  danghter  abtolatdy.  Tbe 
daughter  died  December  16,  1870,  nnmarrled 
and  without  Issve,  leaving  her  mother  tnat' 
TiTlng.  The  wlU  not  providing  as  to  the  dis- 
position of  the  tniBt  fund  for  the  benefit  of 
tbe  wife  In  the  event  of  the  daughter  prede- 
ceasing her  mother,  this  action  was  brought 
by  tbe  tmstee  of  that  trust  to  obtain  a  direc- 
tion of  the  court  as  to  the  ownership  of  the 
remainder  of  the  said  trust  fund. 

Jndson  S.  Landon,  Carlisle  J.  Oleason,  and 
Bernard  M.  L.  Ernst,  for  appellants.    George 
F.  Canfleld  and  James  McConnell,  for  re-, 
spondents. 

BARTLETT.  3.  (after  stating  the  facts). 
While  we  agree  with  the  learned  Appellate 
Division  In  the  construction  of  the  will  of 
the  testator,  Warren  Newcomb,  there  Is  a 
fatal  objection  to  the  plalntlfTs  maintenance 
of  the  action  which  lies  back  of  the  construc- 
tion of  the  will,  and  In  reality  renders  a  dis- 
cussion of  that  question  tlnnecessary.  "It  Is 
a  settled  principle  of  law  that  the  legal 
rights  of  the  heir  or  distributee  to  the  prop- 
erty of  deceased  persons  cannot  be  defeated 
except  by  a  valid  devise  of  such  property  to 
other  persons.  •  •  •  It  was  not  suffi- 
cient to  deprive  an  heir  at  law  or  distributee 
of  what  comes  to  him  by  operation  of  law, 
as  property  not  effectually  disijosed  of  by 
will,  that  the  testator  should  have  signified 
his  Intention  by  bis  will  that  his  heir  or  dis- 
tributee should  not  inherit  any  part  of  bis 
estate."  Haxtun  v.  Corse,  2  Barb.  Oh.  606, 
521;  Chamberlain  v.  Taylor,  105  N.  Y.  185, 
194.  11  N.  E.  626;  Gallagher  v.  Crooks,  132 
N.  Y.  838,  342,  30  N.  E.  746;  Pickering  v. 
Lord  Stamford,  8  Vesey,  491,  483;  Johnson 
V.  Johnson,  4  Beavan,  318;  Fitch  v.  Weber, 
6  Hare,  145;  Denn  v.  Gaskln,  Cowper,  657, 
661.  Therefore,  if  the  will  made  no  disposi- 
tion of  the  remainder  In  the  trust  fund  fo^ 
the  bfeneflt  of  the  testator's  widow.  It  fol- 
lows that  tbe  testator  died  Intestate  as  to 
such  remainder;  that  such  interest  passed 
as  undisposed-of  property  to  his  widow  and 
to  his  daughter,  and  that  on  the  death  of  the 
daughter,  under  subdivision  8  of  section  2732 
of  tbe  Code  of  Civil  Procedure,  her  Interest 
passed  to  her  mother,  the  testator's  widow. 
Hence  under  no  circumstances  could  the  ap- 
pellants claim  any  right  to  his  estate. 

Tbe  Judgment  appealed  from  should  be 
affirmed,  with  costs. 

OULLEN,  C.  J.,  and  GRAY,  O'BRIBN, 
SIARTIN,  and  VANN,  JJ.,  concur. 
>LAIGHX,  J.,  absent. 

Judgment  affirmed. 


(UO  N.  T.  «D 
CITY  OP  NEW  YORK  v.  MATTHEWS. 
(Court  of  Appeals  of  New  York.    Dee.  6, 1904.) 

TAXATION— PEB80NAL    PBOPKBTT    TAX— AOTIOR 
TO  BJECOVEB— DKFBRSKS— PLBADIMa. 

1.  Cnder  Greater  New  York  Charter,  Laws 
1901,  p.  396,  c.  460,  I  936,  authorhdng  rwovery 
b7  the  clt;  of  New  York  of  any  unpaid  pMSonal 
property  tax  in  a  personal  action,  and  that 
where  a  tax  is  regularly  assessed,  and  the  tax 
roll  properly  certified  and  delivered  to  the  re- 
ceiver of  taxes,  vrith  a  warrant  for  its  collec- 
tion, the  completed  proceeding  is  entitled  to  the 
same  legal  presumptions  in  ita  support  that  a 
Judgment  la ;  and  matter  in  defense  must  be 
specially  pleaded,  or  any  objection  to  jurisdlo- 
tion  specified  on  the  trial  of  the  action. 

2.  In  an  action  by  the  city  of  New  York  to 
recover  a  personal  property  tax.  If  defendant  is 
not  subject  to  such  tax  in  his  person  or  proper- 
ty, he  must  raise  the  question  by  way  of  de- 
fense, as  the  city  is  not  required  to  assume  tbe 
burden  of  showing  jurisdiction,  and  an  answer 
denying  any  knowledge  or  information  as  to  tbe 
allegations  relating  to  matters  of  public  record 
is  frivolous. 

Appeal  from  Supreme  Court.  Appellate  Di- 
vision, First  Department 

Action  by  the  city  of  New  York  against 
James  Matthews.  From  a  Judgment  of  the 
Appellate  Division  (86  N.  Y.  Supp.  1132)  af- 
firming a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Joseph  A.  Burr  and  Francis  S.  McDevItt, 
for  appellant  John  J.  Delany,  Corp.  Coun- 
sel (Theodore  Connoly,  of  counsel),  for  re- 
spondent 

GRAY,  J.  This  action  was  brought  by 
the  city  of  New  York  to  recover  a  tax  which 
bad  been  Imposed  upon  the  personal  property 
of  the  defendant  for  tbe  year  1900,  pursuant 
to  the  provision  of  section  936  of  chapter 
406,  p.  396,  of  the  Laws  of  1901,  that  "any 
tax  duly  imposed  for  personal  property  upon 
any  person  or  corporation  In  the  'city  of  New 
York,  which  shall  remain  unpaid  and  In  ar- 
rears on  the  fifteenth  day  of  January  suc- 
ceeding the  year  in  which  it  shall  have  been 
Imposed,  may  be  recovered  with  Interest  and 
costs,  by  the  receiver  of  taxes  of  said  city.  In 
the  name  of  the  dty.  In  an  action  In  any 
court  of  record  In  this  state."  The  complaint 
alleged  that  tbe  defendant  was  duly  assessed 
upon  his  personal  property,  "as  a  resident 
of  the  borough  of  Brooklyn,  In  the  city  of 
New  York";  and  It  set  forth.  In  paragraphs, 
the  proceedings  taken  by  the  municipal  offi- 
cers, from  the  Initial  one  of  the  deputy  tax 
commissioner,  In  which  the  defendant  was 
assessed  upon  $20,0(X)  of  personal  property, 
to  the  final  one.  In  which  the  receiver  of 
taxes,  holding  the  warrant  of  the  municipal 
assembly  for  the  collection  of  the  sum  as 
sessed,  publicly  notified  all  persons  or  cor. 
poratlons  who  bad  omitted  to  pay  their  tax- 
es to  pay  the  same  to  him.  The  answer  of 
the  defendant  consisted  simply  In  a  denial 
of  any  knowledge  or  Information  sufficient  to 
form  a  belief  as  to  the  truth  of  any  of  the 
allegations  contained  In  tbe  several  para- 
graphs of  the  complaint    Upon  the  trial  the 
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plaintiff  gave  certain  evidence  In  support 
of  Its  allegations,  In  the  testimony  of  officers 
of  the  tax  department,  and  In  the  public  rec- 
ords of  the  proceedings  of  the  various  mu- 
nicipal boards,  or  bodies,  produced  from  the 
offices  where  they  were  kept  by  law.  The 
trial  court  made  findings  of  fact  which  first 
determined  "that  a  deputy  tax  commission- 
er, under  the  direction  of  the  board  of  tax- 
es and  assessmentB,  assessed  the  defendant 
upon  personal  property  In  the  sum  of  $20,- 
000,  for  the  purposes  of  taxation  for  the  year 
1900,  as  a  resident  of  the  borough  of  Brook- 
lyn, In  the  city  of  New  York,"  and  then  de- 
termined separately  the  facts  of  the  per- 
formance of  the  acts  prescribed  by  the  stat- 
utes for  the  Imposition  of  a  tax  on  personal 
property.  It  was  found  that  "the  municipal 
assembly  finally  completed  said  assessment 
roll  of  said  borough,  and,  when  so  completed, 
caused  the  same  to  be  delivered  to  the  re- 
ceiver of  taxes  on  the  Ist  day  of  October, 
1900,  with  the  warrant  annexed,  signed  by 
the  president  of  the  council  and  the  president 
of  the  board  of  aldermen,  and  countersigned 
by  the  city  clerk,  directing  and  requiring 
the  receiver  of  taxes  to  collect  from  the  sev- 
eral persons  named  in  the  said  assessment 
roll  the  several  sums  mentioned  in  the  last 
column  of  the  said  roll  opposite  to  their 
respective  names,"  and  that  said  receiver  of 
taxes  on  October  1, 1900,  gave  public  notice, 
as  provided  by  the  charter,  that  said  assess- 
ment rolls  had  been  delivered  to  him,  and 
that  all  taxes  were  then  due  and  payable  at 
his  office,  etc.  The  Judgment  which  the 
plaintiff  recovered  h^s  been  affirmed  unani- 
mously by  the  learned  justices  of  the  Appel- 
late Division,  in  the  First  Department. 

The  stress  of  the  appellant's  argument  Is 
in  the  Insistence  that  the  plalntlCT  failed  to 
support  a  burden,  cast  by  the  act  upon  It, 
of  establishing  that  the  tax  was  "duly  Im- 
posed." Those  words,  obviously,  as  I  think, 
have  reference  to  the  Jurisdiction  or  right 
to  assess.  That  is  to  say,  any  tax  which 
the  city  was  authorized  to,  and  did  regular- 
ly, impose  upon  the  personal  property  of  the 
person  or  corporation,  might  be  recovered  in 
a  personal  action.  The  enactment  of  this 
law  was  probably  designed  to  permit  the 
city  to  have  recourse  to  the  remedy  of  a 
personal  action  for  the  recovery  of  a  tax. 
Such  an  authorization  seemed  necv'tssary,  in- 
asmuch as  a  tax,  unlike  an  ordinary  debt, 
is  not  contractual  In  Its  nature,  and  the  stat- 
utory remedies  for  Its  collection  did  not  In- 
clude an  action  at  law.  That  the  city  had 
Jurisdiction  to  assess  the  person  and  prop- 
erty of  the  defendant  was  an  essential  fact 
to  be  eventually  established,  if  put  In  ques- 
tion by  the  defendant  under  a  plea  that 
jurisdiction  was  lacking.  But  that  was  not 
the  case  here.  I  find  no  question  raised  as 
to  the  city's  Jurisdiction  to  impose  the  tax. 
The  onswer  does  hot  allege,  by  way  of  de- 
fense, that  the  city  was  without  Jurisdiction; 
and.  If  we  might  assume,  as  to  which  I  have 


grave  doubt,  that  the  general  denial  raised 
any  issue  as  to  the  due  assessment  of  the 
defendant  "as  a  resident  of  the  borough  of 
Brooklyn,  In  the  city  of  New  York,"  the 
unanimous  affirmance  below  must  be  regard- 
ed as  conclusive  as  to  the  fact  Not  only 
was  there  no  defense  pleaded  to  the  Juris- 
diction, but  upon  the  trial  the  broadest  f<»in 
of  objection  taken  by  the  defendant  was 
only  to  the  competency  of  evidence,  or  that 
"no  proper  foundation  was  laid  for  it"  Bnt 
that.  In  my  opinion,  is  wholly  Insufficient 
to  raise  the  question  of  the  plalntifTs  Jaris- 
diction  to  assess.  I  think  that  such  a  de- 
fense or  objection  to  the  maintenance  of  the 
action  should  be  specifically  made,  and  that 
It  should  not  be  left  to  inference.  When  the 
plalntiiTB  proceedings  under  the  charter 
have  culminated  In  the  completion  of  the 
assessment  roll  by  the  municipal  assembly, 
and  in  its  delivery,  properly  certified  to  by 
the  tax  commissioners  as  required  by  law, 
to  the  receiver  of  taxes,  with  a  warrant  for 
the  collectiou  of  the  sums  assessed  to  the 
persons  named  therein,  that  Is  a  final  act 
of  the  municipal  governing  body,  which,  in 
its  nature,  possesses  so  far  the  attributes 
of  a  Judgment,  or  which,  at  least,  Is  so  far 
entitled  to  legal  presumptions  In  its  support 
as  to  warrant  the  application  of  the  role 
that  matter  In  defense  of  its  enforcement 
must  be  specially  pleaded,  or  the  objection, 
if  going  to  the  jurisdiction,  should  be  speci- 
fied upon  the  trial..  The  proceedings  of  the 
taxing  officers  in  imposing  a  tax  are  Judicial 
in  their  nature  (Mercantile  Nat  Bank  v. 
Mayor,  etc.,  of  N.  Y.,  172  N.  Y.  35,  41.  61 
N.  B.  75G),  and  to  assimilate  the  result  to 
a  Judgment  with  respect  to  objections  based 
upon  want  of  Jurisdiction,  or  ui>on  a  lack 
of  regularity  in  the  official  proceedings,  is 
logical.  The  one  Is  as  final  a  determination 
in  Its  nature  as  is  the  other;  however,  dif- 
fering, of  course,  in  the  Judicial  character 
of  the  tribunals  and  of  their  procedure. 
Tbe  act  of  1880  (chapter  269,  p.  402.  Laws 
1880)  authorized  the  issuance  of  a  writ  of 
certiorari  to  review  assessments  which 
might  be  illegal,  erroneous,  or  unjust,  and 
we  have  held  that  that  act  became  tbe  only 
authority  for  such  a  review.  Mercantile  Na- 
tional Bank  v.  Mayor,  eta,  of  N.  Y.,  supra. 
The  defendant  did  not  choose  to  avail  him- 
self of  this  effectual  remedy.  If  the  imposi- 
tion of  tbe  tax  was  unwarranted;  and,  not 
having  done  so.  It  was  incumbent  upon  him. 
if  he  was  not  subject,  In  his  person  or  prop- 
erty, to  the  Jurisdiction  of  the  municipal  au- 
thorities, to  raise  that  question  In  some  dis- 
tinct and  appropriate  manner.  The  burden 
of  attacking  tbe  assessment  of  a  tax  upon 
such  a  ground  is  upon  the  defendant,  as  it 
Is  upon  him  to  show  in  his  defense  that  some 
substantial  act  in  the  course  of  the  proceed- 
ings for  the  imposition -of  a  tax  has  been 
omitted.  The  city  Is  no  more  required  by 
this  statute  to  ossume  the  burden  of  show- 
ing Jurisdiction,  In  making  a  prima  facie 
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i-ase,  than  If  the  action  were  uiion  a  Judg- 
oarat. 

The  answer  ot  tbe  defendant  deserres 
scant  Justice  from  the  court,  Inasmuch  as  it 
la  unnecessarily  evasive  in  It*  nature^  and 
designed  to  unduly  burden  the  dty  In  its 
Utlgatlon.  It  is  frivolous,  for  denying  any 
knowledge  or  Information  sufficient  to  form 
a  belief  as  to  the  truth  of  allegations  which 
relate  to  matters  of  public  record,  open  by 
law  to  public  Inspection,  and  with  knowl- 
edge of  which  the  defendant  is  chargeable 
by  law.  The  objection  to  the  competency 
of  the  evidence  adduced  by  the  dty,  which 
consisted  mainly  in  the  production  of  pubUc 
records,  is  untenable.  The  dty  might  prop- 
erly enough  have  rested  its  case  without  so 
much  of  detaU  In  Its  proof  of  the  taxing 
proceedings,  but,  having  done  so,  no  substan- 
tial defect  appears,  and  the  books  or  public 
records  which  were  required  by  law  to  be 
kept  were  admissible  in  evidence  upon  the 
proof  that  they  came  from  the  proper  cus- 
tody. Mayor,  etc.,  of  N.  X.  ▼.  Goldman,  126 
N.  T.  895.  26  N.  E.  456. 

I  advise  the  affirmance  of  the  Judgment 
appealed  from,  with  costs. 

CULI.EN,  0.  J.,  and  O'BRIEN,  BART- 
LETT.  HAIQHT,  VANN,  and  WERNER, 
JJ^  concur. 

Judgment  afOrmed. 

CUO  N.  T.  COT) 

CITY  OF  NEW  YORK  v.  STRBBTHR. 
(Conrt  of  Appeals  of  New  York.     Dec.  6, 1904.) 

KUNICIPAI.  C0BP0BA.TI0NS— TAX  WAXaARTB— 

vAunirr. 

1.  Where  a  city  charter  provides  that  the  vice 
chalnnan  of  the  council  may  act  as  president 
when  the  latter  is  sick  or  absent  or  acting  as 
mayor,  his  signature  to  a  dty  tax  warrant  will 
be  presomed  to  have  been  necessitated  by  one 
of  the  causes  stated. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department. 

Action  by  the  dty  of  New  York  against 
3111ford  B.  Streeter.  From  a  Judgment  of 
the  Appellate  Division  (86  N.  Y.  Supp.  665) 
affirming  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Joseph  A.  Burr,  for  appellant  John  J. 
Delany,  Corp.  Counsel  (Tbeodore  Connoly, 
of  counsel),  for  respondent 

GRAY,  J.  The  Judgment  appealed  from 
■taonld  be  affirmed,  with  costs.  The  views 
expressed  in  the  case  of  this  plaintiff  against 
Matthews  (180  N.  Y.  41,  72  N.  a  629)  ap- 
ply, mainly.  The  unanimous  affirmance  con- 
clndes  n>  upon  all  questions  raised  as  to  the 
sufficiency  of  the  evidence;  and  the  objec- 
tion to  the  warrant  to  the  receiver  of  taxes, 
that  It  was  signed  by  the  vice  chairman  of 
the  council,  and  not  by  the  president  of  the 


council,  la  without  force.  The  charter  pr» 
vlded  that  the  vice  chairman  of  the  coimcU 
should  perform  the  duties  of  the  president 
when  the  latter  was  sick  or  absent  or  under 
suspension,  or  was  acting  as  mayor,  or  when 
a  vacancy  existed.  Section  28  of  the  charter 
of  1807  (Laws  1897,  p.  0,  c.  87S).  The  pre- 
sumption of  regularity  obtains,  in  support 
of  the  official  proceedings,  and  the  signature 
of  the  vice  chairman  upon  the  warrant  will 
be  presumed  to  have  been  necessitated  by 
one  of  the  causes  stated. 

CULLEN,  C.  J,  and  O'BRIEN,  BART- 
LETT,  HAIGHT,  VANN,  and  WERNER, 
JJ.,  concur. 

Judgment  afOrmed. 


(ISO  N.  T.  4S) 
LANDAn  ▼.  CITY  OF  NEW  YORK. 

(Court  of  Appeals  of  New  York.     Dee.  IS, 

1904.) 

lIUniOIPAI.     COBPOBATIONS— ITBEW0BK8     IH 

BTBBET— RVI8AN0I— injtlBT     TO 

PBDBSTBIAR. 

1.  A  dty  is  bound  to  exercise  dne  care  to  keep 
its  streets  in  a  safe  condition,  and,  where  it 
allows  fireworks  in  the  public  streets,  oonsti- 
toting  obstructions  and  nuisances,  it  is  liable 
for  resulting  injuries. 

2.  Where  a  city  allows  an  extensive  exhibi- 
tion of  fireworks  In  a  public  street,  where  many 
I>eopIe  are  assembled,  it  may  be  found  a  nui- 
sance as  a  matter  of  fact 

3.  A  resolution  of  the  aldermen  of  the  dty  of 
New  York  provided  for  the  suspension  of  ordi- 
nances relating  to  discharge  of  fireworks  in 
the  city  aa  far  as  they  applied  to  parades  of  po- 
litical parties  during  the  campaign  of  1002,  sub- 
ject to  such  restrictions  as  the  police  depart- 
ment might  deem  necessary.  Beta  a  permission 
to  display  fireworks  in  the  public  streets  by  a 
limited  number  of  persons  for  a  limited  period 
of  time,  and  not  a  repeal  of  the  ordinances  pro- 
hibiting such  exhibitions,  either  in  form  or  sub- 
stance. 

4.  Where  an  exhibition  of  fireworks  takes  place 
In  the  public  streets  within  the  time  authorized 
by  a  resolution  of  the  board  of  aldermen,  the 
city  is  liable,  if  the  exhibition  Is  under  such  cir- 
cumstances as  would  permit  a  jury  to  find  it  a 
public  nuisance,  for  damages  caused  to  those 
Injured  by  a  premature  explosion  of  the  fire- 
works. 

O'Brien,  J.,  dissenting. 

Appeal  from  Supreme  Court  Apellate  Di- 
vision, First  Department 

Action  by  Solomon  Landau,  administrator 
of  George  Landau,  against  the  city  of  New 
York.  From  a  Judgment  of  the  Appellate  Di- 
vision (87  N.  Y.  Supp.  1139)  affirming  a  Judg- 
ment f<Hr  defendant,  plaintiff  appeals.  Re- 
versed. 

See  8S  N.  Y.  Supp.  616. 

Charles  Steckler  and  Levin  tk  Brown,  for 
appellant  John  J.  Delany,  Corp.  Counsel 
(Theodore  Connoly  and  Terence  J.  Farley, 
of  counsel),  for  respondent 

.    VANN,  J.    The  question  presented  by  this 
appeal  Involves  the  liability  of  the  defendant 
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for  an  erplosion  of  fireworks  wbleb  occur*' 
red  on  Madison  arenue,  adjoining  Madison 
square,  on  tbe  evening  of  election  day,  No- 
vember 4, 1902,  whereby  18  persons  were  kill- 
ed. Including  tbe  plaintiffs  Intestate,  and 
about  200  Injured. 

The  board  of  aldermen  of  tbe  city  of  New 
York  have  power  to  "prevent  encroachments 
xipon  and  obstruction  to  tbe  streets,  and  to 
authorize  and  require  their  removal  by  the 
proper  oflScers."  Tbey  "shall  not  have  pow- 
er," as  the  charter  expressly  provides,  "to 
authorize  the  placing  or  continuing  of  any  en- 
croachment or  obstruction  upon  any  street  or 
sidewalk,  except  the  temporary  occupation 
thereof  during  tbe  erection  or  repairing  of  a 
building  on  a  lot  opposite  the  same."  Revis- 
ed Charter,  Laws  1001,  p.  28,  c.  466,  S  80. 
They  are  authorized  to  pass  ordinances  for 
various  purposes,  and,  among  others,  "in  re- 
lation to  tbe  use  of  guns,  pistols,  firearms, 
fire-crackers,  fireworks  and  detonating  works 
of  all  descriptions."  Id.  p.  27,  i  4Q.  Pursu- 
ant to  this  authority,  sections  718  and  719  of 
the  revised  ordinances  were  passed,  which 
provide.  In  substance,  that  no  person  shall 
fire,  discharge,  or  set  off  fireworks  of  any 
description  within  tbe  limits  of  tbe  city,  un- 
der a  penalty  named  for  each  violation.  In 
October,  1902,  while  these  ordinances  were  In 
force,  the  board  of  aldermen  adopted,  and 
on  the  27tb  of  tbe  same  month  tbe  mayor  ap- 
proved, the  following  resolution:  "Resolved,' 
that  tbe  ordinances  relating  to  the  discbarge 
of  fireworks  in  the  city  of  New  Tork  be  and 
the  same  are  hereby  suspended  so  far  as 
they  may  apply  to  meetings  and  parades  of 
political  parties  or  associations  during  the 
campaign  of  1902;  such  suspension,  however, 
to  continue  only  until  November  10th,  1902, 
and  be  subject  to  such  restrictions  and  safe- 
guards as  tbe  police  department  may  deter- 
mine as  necessary."  On  tbe  27th  of  October, 
1902,  a  copy  of  this  resolution  was  sent  by 
the  city  clerk  to  the  police  commissioner,  and 
by  bim  to  all  precincts  and  squads  of  tbe 
police  department  throughout  tbe  city,  with 
a  notice,  officially  signed,  staling  that  "the 
following  copy  of  a  resolution  of  the  board  of 
aldermen  is  transmitted  to  you  for  your  in- 
formation and  guidance." 

Tbe  National  Association  of  Democratic 
Clubs,  a  political  organization,  bad  a  parade 
on  tbe  evening  of  November  4,  1002,  and  its 
officers  arranged  to  have  a  display  of  fir»< 
works  on  Madison  avenue,  bet-^reen  Twenty- 
Third  and  Twenty-Fifth  streets,  in  connec- 
tion therewith.  Madison  avenue  at  tWs  point 
is  a  wide  street,  bounded  on  the  west  by  Mad- 
ison Square,  a  park  of  seven  acres, .  where, 
as  weil  as  in  tbe  adjoining  streets,  75,000  peo- 
ple assembled  to  receive  the  election  returns 
and  witness  the  parade.  They  stood  closely 
crowded  in  tbe  park  and  on  both  sides  of 
Madison  avenue.  The  fireworks,  consisting 
of  mortars,  bombs,  rockets,  and  the  like, 
'  were  arranged  in  six  parallel  rows  In  the 
midJle  and  On  tbe  west  side  of  tbe  avenue, 


conuoeDdsg  about  12  feet  from  tbe  curb. 
A  police  sergeant  testified  that  they  filled 
the  middle  of  Madison  avenue  from  Twenty- 
Fourth  to  Twenty-Fifth  street.  The  bombs 
were  fired  from  mortars  made  of  steel  tubing, 
and  were  of  a  kind  that  had  been  frequently 
used  befwe,  without  serious  results,  so  far 
as  appeared.  The  fireworks  were  placed  In 
the  street  In  the  presence  of  the  police,  who 
had  been  assigned  to  duty  In  the  locality  to 
the  ntmiber  of  several  btmdred,  owing  to  tbe 
large  crowd  that  was  expected.  While  they 
did  not  superintend  the  arrangement  of  the 
fireworks  In  tbe  street,  they  made  no  attempt 
to  prevent  It,  owing  to  the  resolution  of  the 
board  of  aldermen.  Between  9  and  10  o'clock 
in  tbe  evening,  as  the  parade  was  approach- 
ing Madison  Square,  where  thousands  of  peo- 
ple bad  assembled,  some  of  the  fireworks  ex- 
ploded, from  a  cause  not  disclosed  by  the  evi- 
dence; and  tbe  plaintiff's  Intestate,  a  jonag 
man  about  19  years  of  age,  was  killed.  This 
action  was  brought  by  tbe  administrator  of 
bis  estate  to  fecovto  the  damages  caused  by 
his  death,  and  the  complaint  is  adapted  to 
tiie  theory  of  either  negligence  or  nuisance. 
When  first  tried,  there  was  a  verdict  for  tbe 
plaintilf,  but  the  Judgment  was  reversed  on 
appeal  by  the  Appellate  Division.  90  App. 
Div.  50,  85  N.  Y.  Supp.  616.  Upon  the  seconil 
trial  tbe  plalntlf(,was  nonsuited,  and  the  Ap- 
pellate Division  affirmed  by  a  divided  vote, 
whereupon  he  applied  to  this  court. 

The  law  upon  tbe  subject  of  municipal  lia- 
bility for  an  explosion  of  firpworks  in  a  pob- 
lie  street  varies  radically  In  different  Jnris- 
dictions,  owing  possibly  to  the  presence  or 
absence  of  large  dtles  therein.  In  certain 
states  the  city  is  held  not  liable  even  when 
express  permission  is  given  by  the  common 
council,  or  pursuant  to  Its  authority. .  Hill  t. 
Board  of  Aldermen,  72  N.  C.  55.  21  Am. 
Rep.  451;  Flfleld  v.  Conunon  Council  (Ariz.) 
as  Pac.  916,  24  L.  B.  A.  480.  The  law  in 
our  own  state  was  established  the  other  tt*! 
by  a  decision  of  this  court  made  upon  care- 
ful consideration,  after  full  argument  Ij 
distinguished  counsel,  who  cited  the  perti- 
nent autborities  from  all  tbe  states.  Speir 
v.  City  of  Brooklyn,  139  N.  T.  6,  84  N.  B 
727,  21  L.  R.  A*.  641,  86  Am.  St  Rep.  684. 
In  that  ease  it  appeared  that  an  ordinsDW 
of  tbe  common  council  of  tbe  city  of  Brook- 
lyn, after  proUbiting  tbe  discharge  of  fire- 
works witbln  tbe  city  limits,  provided  that 
It  should  not  extend  "to  any  fireworks  ex- 
hibited by  order  of  tbe  common  council,  or 
by  any  exhibitor,  who  shall  be  authorized  b; 
a  permit  from  tbe  mayor  to  exhibit  tbe  sane 
for  public  amusement"  There  was  a  dis- 
play of  fireworks  of  considerable  magnitude 
at  the  JtmcUon  of  two  narrow  streets  com- 
pletely built  upon,  which  was  managed  Xij 
private  persons,  under  a  permit  obtained 
from  the  mayor,  and  It  resulted  la  the  de- 
struction, of  the  plaintiff's  house  by  fire. 
Under  these  circumstances,  "in  view  of  tte 
place^  the  danger  involved,  and  the  occv 
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«iMi,"  It  was  held  that  "the  teansactibn  wa« 
•B  umreasonable,  unwarranted,  and  unlaw- 
ful use  of  the  streets,  exposing  persons  and 
property  to  Injury,  and  was  properly  found 
to  constitute  a  public  nnlsance."  It  was  far- 
ther held  that,  as  the  permit  waa  In  fact 
authorized  by  an  ordinance  of  the  common 
council  regulating  a  matter  within  its  juris- 
diction, the  city  was  liable,  alttaon^  the 
particular  act  authorUsed  was  unlawful.  So 
it  was  decided  in  another  case  that  a  ma- 
nlclpal  corporation  is  liable  for  the  conse- 
quences of  an  unlawful  use  of  its  streets, 
sanctioned  by  Its  permit  Ck>ben  v.  llayor, 
etc..  of  N.  T..  118  N.  Y.  532.  21  N.  E.  700, 
4  L,.  R.  A.  406.  10  Am.  St  Rep.  606.  The 
only  effect  of  such  a  permit  is  to  make  the 
«lty  liable  jointly  with  the  licensee.  Stod- 
dard T.  Village  of  Saratoga  Springs,  127  N. 
Y.  261,  27  N.  B.  1030;  Arthur  v.  City  of  Co- 
boes.  56  Hun,  36,  9  N.  Y.  Snpp.  160;  Id.,  134 
N.  Y.  589,  31  N.  E.  628. 

While  a  municipal  corporation  is  not  liable 
for  the  failure  to  pass  ordinances  prohibit- 
ing the  discharge  of  fireworks  in  the  public 
streets,  it  is  bound  to  exercise  due  care  to 
keep  its  streets  in  a  safe  condition,  and  Is 
liable  for  permitting  dangerous  obstructions 
or  nuisances  therein.  If  an  ordinance  Is 
passed  in  relation  to  the  subject  and  it  is 
not  enforced,  or  is  subsequently  repealed, 
there  is  no  liability  for  the  repeal,  or  for  the 
mere  failure  to  enforce,  but  still  the  duty 
remains  as  to  obstructions  and  nuisances. 
Tbiit  duty  never  ceases,  and  it  cannot  be 
avoided  by  the  passing  of  ordinances  or  the 
failure  to  pass  them. 

There  is  a  distinction,  well  recognized  by 
law,  between  the  discharge  of  fireworks  upon 
private  property  and  in  a  public  highway. 
There  Is  also  a  distinction  in  this  regard  be- 
tween highways,  depending  on  their  location, 
the  extent  of  the  traffic  upon  them,  and  the 
danger  involved  in  case  of  accident  Fire- 
works in  certain  streets  may  or  may  not  be 
a  nuisance,  according  to  the  circumstances, 
which  usually  present  a  question  of  fact.  In 
the  case  now  before  us,  we  have  to  do  with 
a  crowded  street  near  the  center  of  the  lar- 
gest city  on  the  continent  "where  any  mis- 
adventure In  managing  the  discharge  would 
be  likely  to  result  in  injury  to  persons  or 
propertji,"  Fireworks  exhibited  on  an  ex- 
tensive scale  in  a  great  thoroughfare,  In  the 
midst  of  a  large  city,  where  a  vast  multi- 
tade  of  peq>]e  Is  assembled,  if  not  a  nuisance 
as  matter  of  law,  may  properly  be  found  such 
as  matter  of  fact  This  was  so  adjudged 
In  the  Spelr  Case,  which  is  controlling  in 
principle.  While  such  displays  are  some- 
times tolerated,  they  are  not  authorized,  and 
-whoever  Is  responsible  for  them  must  run 
the  risk  of  liability  for  the  consequences,  bo 
far  as  they  result  In  injury  to  person  or 
property.  Conklin  ▼.  Thompson,  20  Barb. 
218;  Jenne  v.  Sutton,  43  N.  J.  Law.  257,  30 
Am.  Bep.  078;  tdttle  v.  City  of  Madison,  42 
Wis.  643,  24  Am.  Rep.  435. 


If  the  resotatlon  of  the  board  of  aldermen 
was,  in  substance  and  effect  a  license  or 
permit  which  led  to  the  exhibition  In  ques- 
tion, the  city  is  liable  for  consenting  in  ad- 
vance to  the  existence  of  a  nuisance  In  its 
streets,  provided  a  jury  finds  the  facts  as 
stated.  The  question  of  liability  turns  pri- 
marily <»i  the  meaning  of  the  resolution, 
t^lch  is  claimed  by  the  plaintiff  to  be  a 
license,  and  by  the  defendant  a  repeal.  The 
resolntlon  contemplates  the  display  of  fire- 
works in  the  streets,  for  It  applies  to  the 
parades  of  political  parties,  which  must  take 
place  in  the  streets,  for  they  cannot  be  held 
anywhere  else.  The  ordinances  were  not  re- 
pealed, either  in  form  or  substance.  The 
word  "repeal"  does  not  occur  in  the  resolu- 
tion, and  the  ordinances  remain  in  force  as 
to  all  persons  and  organizations,  except  po- 
litical parties  and  associations  when  holding 
meetings  or  having  parades.  When  the  ordi- 
nances and  the  resolution  are  read  togetber, 
as  they  must  be  in  order  to  get  at  the  mean- 
ing and  Intent  there  is  an  absolute  prohibi- 
tion, with  a  suspension  thereof  as  to  certain 
associations  for  a  limited  period  only.  It 
did  not  apply  to  all  persons,  but  to  a  compar- 
atively small  number,  and  it  was  not  for  all 
time,  but  for  about  two  weeks.  If  the  sus- 
pension h&d  been  permanent  and  had  ap- 
plied to  all  persons,  it  might  be  held  a  re- 
peal. It  was  not  permanent  however,  but 
was  to  continue  only  during  the  political 
campaign  then  in  progress,  and  not  beyond 
the  early  date  named.  It  was  neither  total 
nor  universal,  but  was  In  the  nature  of  a  sub- 
stitute for  a  series  of  special  permits  to 
political  parties  until  after  election.  While 
it  was  called  a  suspension,  it  had  the  effect 
of  a  permit.  The  limitation  as  to  time  and 
persons  shows  its  real  nature,  for  a  repeal 
is  not  confined  to  certain  individuals  daring 
a  single  fortnight.  It  was  affirmative  and 
permissive  in  character,  because  it  allowed 
the  classes  named  to  do  the  prohibited  acts 
for  a  limited  period.  The  apparent  intent 
was  to  grant  a  permit  but  avoid  the  appear- 
ance and  responsibility.  The  actual  Intent 
may  properly  be  gathered  from  the  natural 
and  expected  effect  of  the  action  of  the 
aldermen,  which  was  tantamount  to  an  In- 
vitation to  do  what  was  done.  Their  resolu- 
tion was  adapted  to  that  end,  and,  as  we 
think,  was  adopted  for  that  purpose.  No 
purpose  for  passing  it  is  suggested,  other 
than  to  permit  those  conducting  parades  to 
set  off  fireworks  during  that  particular  cam- 
paign. The  use  of  the  word  "suspended" 
was  an  adroit  conception,  but  it  is  at  war 
with  every  other  word  in  the  resolution,  and 
should  be  construed  accordingly.  Mere  form 
Is  not  material,  for  the  real  meaning  as 
gathered  from  the  entire  resolution  must 
control.  The  subject  of  the  resolution  was 
the  display  of  fireworks  in  public  streets, 
which  had  previously  been  prohibited,  but 
Was  thenceforth  permitted  as  to  a  limited 
number  of  persons  for  a  limited  period  of 
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time.  No  other  intention  than  the  one  sug- 
gested can  reasonably  be  Imputed  to  the 
aldermen,  when  their  action  Is  considered  In 
connection  with  the  circumstances  existing 
at  the  time  It  was  taken.  The  suspension 
as  limited  Is  practically  a  license,  because 
it  is  personal  and  temporary.  While  the 
persons  are  not  named,  they  are  plainly  des- 
ignated, and,  although  the  places  are  not 
specified,  all  the  streets  of  the  city  are  open- 
ed to  fireworks  In  connection  with  parades. 
The  resolution  virtually  authorized  certain 
associations  to  discharge  fireworks,  with  no 
restriction  as  to  the  kind,  during  the  political 
campaign,  then  near  its  close,  but  not  after 
the  10th  of  November,  which  shows  that 
what  was  In  fact  done  was  in  contemplation. 
That  is  the  natural  Interpretation  of  the  res- 
olution, and  that  is  the  way  it  was  interpret- 
ed by  the  police  and  by  the  political  club 
to  which  the  fireworks  belonged.  As  was 
said  In  the  Speir  Case,  "When  given  and 
communicated  to  the  police,  it  was  under- 
stood as  preventing  any  police  interference 
with  the  act  permitted,  and  it  had  that  ef- 
fect." If  the  aldermen  did  not  mean  this, 
what  did  they  mean?  What  other  reason 
was  there  for  passing  the  resolution?  What 
was  to  be  accomplished  by  it,  unless  it  au- 
thorized political  parties  to  discharge  fire- 
works during  the  campaign?  Why  was  the 
suspension  made  "subject  to  such  restric- 
tions and  safeguards  as  the  police  depart- 
ment" should  regard  as  necessary?  This 
precaution  throws  light  on  the  intention. 
Displays  of  fireworks  were  expected  as  the 
result  of  the  resolution,  and  hence  they 
were  placed  under  police  regulation.  They 
were  expected,  because  the  resolution,  as  In- 
teipreted  by  the  aldermen  themselves,  per- 
mitted such  displays,  for  clearly  they  could 
not  be  had  without  permission,  as  it  would 
be  the  duty  of  the  police  to  prevent  them. 

As  the  purpose  of  the  resolution  was  per- 
sonal and  temporary,  and  it  was  made  sub- 
ject to  the  restrictions  and  safeguards  of  the 
police  department,  we  think  it  was  a  permit, 
and  was  Intended  as  a  permit.  While  per- 
mission did  not  make  the  display  lawful — for 
the  aldermen  could  not  legalize  a  nuisance — 
it  invited  and  I^d  to  it,  as  the  jury  could 
have  found.  Although  the  action  of  the 
board  in  granting  the  permit  was  beyond 
their  powers,  still,  it  bound  the  city,  because 
it  related  to  the  subject  of  fireworks,  which 
was  within  their  jurisdiction.  They  con- 
sented to  the  creation  of  a  nuisance  in  the 
streets,  and  thus  placed  the  city  under  the 
same  liability  as  If  they  had  erected  the 
nuisance  themselves.  They  have  no  more 
right  to  authorize  or  permit  a  nuisance  than 
to  create  one,  but,  if  they  do  either,  they 
make  the  city  liable  for  the  damages  direct- 
ly caused  by  their  action. 

The  nonsuit  was  improperly  granted,  as  a 
case  was  made  for  the  jury.  The  judgments 
below  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event 


CULXEN,  C.  J.,  and  GRAY,  BARTLETT, 
and  HAIGHT,  JJ.,  concur.  O'BRIKN,  J., 
dissents.    WERNER,  J.,  absent 

Judgments  reversed,  etc 


(UO  N.  T.  s> 
ROTAL  BAKING  POWDER  CO.  v.  HOAG- 

LAND  etaL 
(Court  of  Appeals  of  New  York.     Dec.  6,  1901) 

CONTBACTS— TKANSFEB    OF    COKPOBATE    STOCK- 
ASSUMPTION   or   DEBTS— CONSTRUCTION. 

1.  The  owner  of  stock  in  a  corporation  con- 
tracted to  transfer  it  to  a  new  coiporation  or- 
ganized to  take  over  the  stock  of  its  predeces- 
sor and  other  corporations  engaged  in  the  same 
business.  The  owner  agreed  that  the  corpora- 
tion should  be  free  of  ail  indebtedness  maturing 
before  a  certain  date,  and  that  be  woald  as- 
sume any  part  of  such  indebtedness  which  it 
was  not  practicable  to  discharge  before  closing 
the  transaction.  Such  corporation  at  the  time 
of  the  agreement  was  engaged  in  trade-mark 
liti^tion  in  England,  from  the  judgment  in 
which  suit  an  appeal  had  been  taken.  The 
costs  of  the  action  were  paid  to  the  solicitors 
of  the  old  company,  according  to  the  English 
practice,  under  an  undertaking  to  be  repaid 
if  the  judgment  should  be  reversed.  The  own- 
er, in  settling  with  the  solicitors  of  the  old 
company,  applied  such  costs  on  their  bill.  The 
judgment  was  subsequently  reversed,  and  the 
new  company  repaid  the  costs.  Held,  that  the 
owner  of  the  stock  of  the  old  company  was  lia- 
ble for  the  amount  of  the  costs  refunded  by  the 
new  corporation. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  the  Royal  Baking  Powder  Com- 
pany against  Raymond  Hoagland  and  others. 
From  a  judgment  of  the  Appellate  Division 
(84  N.  Y.  Supp.  1144)  affirming  a  judgment 
for  plaintiff,  defendants  appeal.   Afiarmed. 

William  N.  Dykman,  for  appellants.  Lath- 
am G.  Reed  and  John  M.  Bowers,  for  re- 
spondent. 

O'BRIEN,  J.  The  plaintiff  recovered  a 
judgment  upon  a  claim  which  it  presented 
to  the  executors  of  Joseph  C.  Hoagland,  de- 
ceased. The  claim  was  disputed  by  the  ex- 
ecutors and  referred  tmder  the  statute.  The 
referee  reported  In  favor  of  the  plaintitF,  and 
bis  report  was  confirmed  by  the  court,  and 
subsequently,  upon  appeal,  the  judgment  was 
unanimously  affirmed.  Hence,  so  far  as  the 
facts  are  concerned,  they  must  be  deemed 
to  be  settled  by  that  decision. 

The  questions  of  law  involved  In  the  case 
arise  upon  the  construction  of  a  written 
agreement  made  by  the  testator  with  the 
plalntifT,  or  at  least  for  its  benefit.  The  le- 
gal etTect  of  certain  transactions  in  the  ren- 
dering of  accounts,  which  will  be  hereafter 
referred  to,  is  also  incidentally  involved. 
The  facts  upon  which  the  questions  arise  are 
undisputed,  and  the  only  question  In  contro- 
versy Is  with  respect  to  the  legal  signifi- 
cance of  these  facts,  and  how  far,  if  at  ail. 
they  tended  to  create  a  legal  liability  on  the 
part  of  the  deceased  to  the  plaintiff. 
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The  plaintiff  corporation  was  created  un- 
der the  laws  of  New  Jersey,  and  Is  the  snc- 
cessor  of  another  corporation  of  the  same 
name  which  was  created  and  existed  under 
the  laws  of  New  York.  In  the  month  of  Feb- 
ruary, 1899,  a  project  was  on  foot  for  the 
incorporation  of  the  plaintiff.  In  order  to  pur- 
chase and  take  over  the  stock  of  Its  prede- 
cessor and  other  corporations  engaged  in  the 
same  or  kindred  business.  This  project  was 
carried  out,  and  resulted  in  the  Incorporation 
of  the  plaintiff,  and  the  transfer  to  it  ol  all 
the  assets  of  the  old  corporation  and  the  oth- 
er corporations  comprehended  in  the  schema. 
The  deceased  either  owned  or  controlled  all 
the  stock  of  the  old  Royal  Baking  Fowde^ 
Company,  and  also  the  stock  of  another  cor- 
poration known  as  the  N^w  Tork  Tartar 
Company.  He  agreed  to  sell  to  plaintiff,  the 
new  company,  all  his  stock  in  both  of  the 
other  companies;  and  this  sale  was  made 
through  a  certain  trust  company  and  certain 
bankers  In  the  city  of  New  York,  who  took 
over  the  securities  under  the  agreement  with 
the  deceased  for  the  purpose  of  transferring 
the"  same  to  the  plaintiff.  The  two  corpora- 
tions of  which  the  deceased  was  the  owner 
of  the  whole  capital  stock  were  both  going 
concerns,  and  continued  to  transact  busi- 
ness in  the  usual  .way  down  to  the  date  of  the 
transfer  to  the  plaintiff,  when  they  practical- 
ly ceased  to  exist  and  become  merged  In  the 
plaintiff.  The  agreement  of  the  deceased 
whereby  he  transferred  his  stock  contained 
certain  stipulations  which  imposed  upon  him 
certain  pecuniary  obligations,  and  the  claim 
In  question  arises  out  of  one  of  these  stipu- 
lations. He  agreed,  In  substance,  that  the 
said  two  corxx>ratlons  already  referred  to 
shall  be  freed  and  discharged  of  all  indebt- 
edness payable  and  matured  before  Febru- 
ary 1,  1899,  and  that  he  would  assume  and 
pay  any  part  of  such  Indebtedness  which  for 
any  reason  it  may  not  be  practicable  to  dis- 
charge before  closing  the  transaction.  All 
the  operations  of  said  two  companies  should 
on  and  after  February  1,  1899,  be  for  the 
account  and  benefit  of  the  new  company. 
There  should  be  made  and  handed  to  the 
bankers  certificates  of  the  charges  and  lia- 
bilities which  were  to  be  discharged  by  the 
deceased  as  liabilities  payable  and  matured 
before  February  1,  1S99.  The  stock  of  said 
two  companies  was  to  be  taken  by  the  pur- 
chasers as  stock  of  going  concerns,  subject 
to  all  unfulfilled  contracts,  and  all  charges 
payable  and  maturing  thereunder  subsequent 
to  January  1,  1899,  which  unfulfilled  con- 
tracts are  such  as  contracts  for  purchase  and 
sales  of  raw  materials,  engagements  and  ob- 
ligations growing  out  of  trade-mark  liti^- 
tlons,  general,  usual,  and  sundry  contracts 
and  engagements  appertaining  to  the  busi- 
ness carried  on  by  said  two  companies.  The 
plaintiff's  claim  was  that  it  was  compelled 
to  pay  an  obligation  of  the  old  Royal  Baking 
Powder  Company  which  was  covered  by  this 


stipulation,  and  which'  the'  deceased'  failed 
to  pay.  Tills  claim  or  liability  originated  in 
certain  litigations  which  the  old  company 
had  in  England  and  was  for  costs  of  a  cer- 
tain suit,  which  amounted  to  £1,428  7b.  3d. 
This  claim  is  the  sole  basis  of  the  judgment 
In  this  case,  and,  although  the  plaintiff  claim- 
ed other  items,  yet  none  of  them  was  allow- 
ed except  the  one  here  referred  to. 

It  appears  that  among  the  trade-mark  liti- 
gations in  which  the  old  company  was  in- 
volved at  the  date  of  the  agreement  was  an 
action  known  as  a  libel  suit  brought  by  the 
old  company  In  the  High  Court  of  Justice, 
Chancery  '  Division,  in  England,  against 
Wright,  Crossley  &  Co.  The  action  was 
tried  before  one  of  the  Justices  of  the  court 
on  July  2,  1898,  and  decide  in  favor  of  the 
old  company,  which  was  the  plaintiff  in  the 
action.  But  an  appeal  bad  been  taken  by 
the  defendant  therein  from  the  Judgment, 
and  was  pending  on  February  1,  1899.  By 
the  rules  of  practice  then  prevailing  In  the 
English  courts,  an  appellant  v^as  required 
either  to  pay  Into  court  the  coats  taxed  in 
the  Judgment  appealed  from,  which  would 
be  repaid  to  him  in  case  the  Judgment  was 
reversed,  or  to  pay  said  costs  to  the  solic- 
itors for  the  respondent,  In  which  case  said 
solicitors  gave  an  undertaking  to  repay  them 
in  case  the  said  Judgment  was  reversed. 
The  costs  taxed  in  the  libel  suit  against  the 
defendants  therein,  who  appealed,  amounted 
to  this  sum  of  £1,428  7s.  3d.;  and  on  De- 
cember 19,  1898,  this  sum  was  paid  by  the 
solicitors  of  the  defendant  In  that  suit  to  the 
solicitors  of  the  Royal  Baking  Powder  Com- 
pany, pursuant  to  the  rules  and  practice  re- 
ferred to,  and  under  the  conditions  already 
mentioned.  It  appears  also  that  upon  the 
bearing  of  the  appeal  the  defendant  in  the 
action  succeeded,  and  the  Judgment  recover- 
ed was  reversed,  and  it  was  ordered  that  the 
plaintiff  therein  pay  to  the  defendant  the 
costs  of  the  appeal  and  the  costs  of  the  ac- 
tion. When  the  transfer  of  the  stock  of  the 
old  company  was  about  to  be  made  to  the 
plaintiff,  the  old  company  requested  from  its 
solicitors  in  London  a  statement  of  disburse- 
ments and  charges  from  the  time  of  the  last 
settlement  up  to  February  1,  1899,  and  an 
account  was  rendered  in  wtiich  the  charge 
for  services  amounted  to  £1,860  128.  lOd.; 
the  disbursements  to  £4,618  17s.,  and  the 
credits  to  £2,704  Is.  4d. ;  leaving  due  to  the 
solicitors  of  the  old  company  the  sum  of 
£3,275  8s.  6d. 

It  seems  that  In  this  statement  so  render- 
ed the  solicitors  entered  the  taxed  costs  in 
the  libel  suit  as  a  disbursement,  and  like- 
wise credited  the  same  as  a  payment  Upon 
receipt  of  this  statment,  Mr.  Hoagland,  the 
deceased,  refused  to  allow  the  taxed  costs  as 
a  disbursement,  but  accepted  and  took  the 
benefit  thereof  as  a  credit  upon  the  account, 
and  thereupon  paid  to  the  solicitors  sub- 
stantially the  balance  due  them  as  per  said 
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acconnt  rendered.  After  tbe  rerwBal  of  the 
Judgment,  and  on  or  about  May  10, 1899,  tbk 
plaintiff,  upon  tbe  demand  of  the  soUdtom 
in  tbe  libel  salt  appearing  for  tbe  defoidant, 
repaid  to  tbem  tbe  taxed  coats  of  sncb  suit, 
amounting  to  tbe  sum  of  £1,428  7s.  3d.,  the 
equivalent  of  which  In  American  money  waa 
$S,996tlOL  This  is  the  claim  which  tbe  court 
has  allowed  against  tbe  deceased's  estate. 
We  think  that  tbe  case  waa  correctly  decid- 
ed. Notwithstanding  the  fact  that  tbe  costa 
In  tbe  Ubel  suit  bad  beoa  paid  to  the  soUd- 
tors  of  the  auccessful  party,  which  waa  tbe 
old  baking  powder  company,  yet  this  pay- 
ment was  subject  to  tbe  subsequent  rever- 
sal of  tbe  judgment,  In  wbl(^  event  tbe  solic- 
itors who  bad  recovered  tbe  judgment  were 
bound  to  refund  tbe  same  to  tbe  solicitors 
who  bad  succeeded  upon  tbe  appeal.  When 
tbe  solicitors  of  tbe  plaintiff  In  the  libel  suit 
received  the  costs  from  the  defendant's  solic- 
itors, they  received  tbem  not  absolutely,  but 
as  a  special  fund,  subject  to  be  restored  or 
refunded  upon  tbe  reversal  of  the  judgment 
Therefore  tbls  item  was  really  a  special 
fund  In  tbe  hands  of  the  plaintiff's  solicitors, 
which  bad  nothing  to  do  with  their  general 
account  against  tbelr  client  until  tbe  pay- 
ment was  made  absolute,  one  way  or  tbe 
other,  by  tbe  decision  of  tbe  appeal.  It  was 
not  a  proper  item  in  tbelr  general  account 
against  the  plaintiff  In  the  Ubel  suit,  but.  If 
It  was,  it  belonged  on  tbe  debit  as  well  as 
on  tbe  credit  side  of  the  account ;  and  in  re- 
fusing to  treat  t]^ese  costs  as  a  proper  charge 
against  the  plaintiff,  and  accepting  tbe  item 
as  a  credit,  tbe  present  controversy  origi- 
nates. 

Although  the  judgment  which  awarded 
tbe  costs  to  tbe  plaintiff's  solicitors  was  not 
reversed  until  after  tbe  Ist  of  February, 
1899,  yet  the  reversal  In  legal  effect  related 
back  to  the  time  when  tbe  judgment  was  re- 
covered, or  at  least  to  tbe  time  when  tbe 
costs  were  paid  by  tbe  solicitors  of  the  de- 
fendant In  tbe  Ubel  suit  The  effect  of  tbe 
reversal  was  to  deprive  tbe  solicitors  of  tbe 
successful  party  at  tbe  trial  of  tbe  benefit 
of  the  payment  to  tbem  of  tbe  costs,  since 
that  payment  was  contingent  only  upon  suc- 
cess in  the  appellate  court  and  inasmuch  as 
tbe  judgment  was  reversed,  and  the  soUci- 
tors  thereby  required  to  refund  tbe  costs 
that  bad  been  received,  their  client  waq  not 
entitled  to  be  credited  with  the  item;  and 
so  tbe  situation  Is  precisely  tbe  same  as  If 
tbe  account  rendered  bad  contained  no  ref- 
erence to  these  costs. 

It  follows,  I  think,  that  tbe  report  of  the 
referee  was  correct  and  that  the  judgment 
should  be  afflrmed,  with  costs. 

GHAT,  BARTLBTT,  HAIGHT,  and 
VANN,  JJ.,  concur.  CULLBN,  a  J.,  taking 
no  part    WBRNSB,  J.,  absent 

Judgment  affirmed. 


(Ut  Ind.  S9» 

TOIiBDO,  ST.  It.  A  W.  B.  00.  V.  PASKa 
(No.  20^414.) 

(Snpreme  Cooit  of  Indiana.    Dee.  T,  1904.) 

SAiutoADS— nBK»— CAUSB— iraouocnca — 

KVinKRCK. 

1.  Where  a  bill  of  exceptions  was  signed  and 
filed  on  the  same  day,  it  will  be  presumed  that 
the  signatare  of  the  Judge  preceded  the  filins. 

2.  Bvidence  that  wlthm  a  few  minatea  after 
a  freight  train  passed  over  defendant's  railroad 
a  fire  broke  out  in  plaintiff's  woods  at  a  point 
about  10  feet  from  the  right  of  way,  and  that 

grior  to  the  passage  of  the  train  there  was  n» 
re  in  the  woods,  and,  aside  from  tbe  locomotive 
there  was  no  known  actual  or  probable  Booroe 
of  the  fire,  was  sufficient  to  justify  a  findinc 
that  the  fire  was  caused  by  the  engine. 

8.  In  an  action  against  a  railroad  company 
(or  damages  from  fire  set  by  defendant's  engine, 
there  was  no  evidence  that  the  fire  originated 
from  eoals  or  sparks  from  the  fire  box  or  ash 
pan,  and  the  Jury  found  that  the  fire  wa*  start- 
ed by  a  ■park  emitted  from  the  smokestack  of 
the  engine.  Tlie  engine  was  shown  to  have  been 
equipped  with  one  of  the  best  and  most  approv- 
ed spark  arresters,  and  was  being  operated  in 
a  careful  manner,  trv  competent  employes  ;  and 
there  was  uncontradicted  testimony  of  a  witness 
who  personally  inspected  the  spark  arrester  of 
the  engine  after  the  fire  that  it  was  in  good 
eoodition.  Held,  that  there  was  no  evidence  of 
negUgenoe  sufficient  to  sustain  a  recovery. 

Appeal  from  Superior  Court  Chant  Coun- 
ty; B.  F.  Harness,  Judge. 

Action  by  Henry  N.  Parks  against  tbe  To- 
ledo, St  Louis  &  Western  Railroad  Oompany. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Transfetred  from  Appel- 
late Court  under  section  lS37u,  Bums'  Ann. 
St  1901.    Beversed. 

Ouentber  A  Clark,  for  appellant  John  A. 
Kersey,  (or  appellee. 

HADLBY,  J.  Appellee  recovered  Jndg- 
ment  for  damages  caused  by  fire  alleged  to 
taav^  been  permitted  to  escape  from  a  loco- 
motive through  the  negligence  of  appellant 
Tbe  negligence  charged  in  tbe  complaint  vras 
tbe  use  on  the  locomotive  of  an  insufficient 
spark  arrester,  and  an  insufficient  furnace, 
fire  box,  and  ash  pan,  by  reason  whereof 
fire  was  thrown  out  and  away  from  the  en- 
gine onto  the  plaintiff's  timber  land  adjoin- 
ing the  defendant's  right  of  way.  Ignited  tbe 
grass,  and  destroyed  bis  growing  trees.  The 
answer  was  a  general  denial.  The  overrul- 
ing of  tbe  motion  for  a  new  trial  la  the  de- 
cision challenged.  Tbe  grounds  of  tbla  mo- 
tion are  tbe  insufficiency  of  tbe  evidence,  tbe 
admission  of  improper  evidence,  and  tbe 
giving  and  tbe  refusing  of  certain  instruc- 
tions. 

Is  the  evidence  sufficient  to  sustain  tbe 
verdict?  Appellee  makes  tbe  point  that  tbe 
evidence  is  not  In  the  record,  because  tbe 
bin  of  exceptions  purporting  to  contain  It  is 
not  shown  to  have  been  filed  after  it  was 
signed  by  tbe  judge.  An  inspection  of  the 
record  reveals  that  tbe  signing  and   filing 

V  I.  Bee  RallrMkd*,  voL  41,  Cent  Dlx.  |  ITSL 
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of  tlie  bin  oQciHTed  npoQ  tbe  wnm  4a7>  <wd, 
nnder  tbe  repeated  ruUngs  of  tbis  court,  !« 
sncb  c^aes  we  will  presume,  tp  f^vor  of  tbe 
proper  action  of  tbe  Judge,  tbat  be  mulk 
scribed  big  slgoiitiire  to  tbe  bill  before  it  wa* 
filed.  Martin  v.  8t»te,  148  Ind.  518,  47  N.  B, 
930;  Mlnnlcfc  t.  State,  154  Ind.  379,  882,  69 
N.  B.  861;  Bradley,  ^tc,  Po.  t.  WW<*er,  2» 
Ind.  App.  380,  381,  65  N.  B.  400. 

Tbe  plaintiff  introduced  evldoiic^  to  tbe 
effect  tbat  be  owns  a  farm  of  IQO  qcres,  a 
portion  of  whlcb,  known  as  "tbe  woods,"'  was 
sltoatenortbof  bnd  adjoining  appellant's  rlgbt 
of  way.  The  railroad  at  tbis  point  is  almost 
level,  and  runs  east  and  west  On  April  22, 
1803,  between  11:86  and  12  o'clock  a.  m.,  in 
a  dry  time,  and  witbln  a  few  minutes  after 
a  freight  train  on  appellant's  road  weift 
west,  a  fire'  broke  out  in  appellee's  woods  at 
a  point  about  10  feet  ttotn  the  right  of  way. 
At  tbe  time  there  was  a  brisk  wind  blowing 
from  tbe  southwest  towards  the  northeast. 
Tbe  Are  spread  rapidly,  and,  before  it  could 
be  controlled,  destroyed  growing  trees  to 
the  damage  of  the  plaintiff  of  $250.  Before 
the  passage  of  the  freight  train  there  was  no 
fire  in  tbe  plaintlfT's  woods,  and,  aside  from 
the  locomotiye  that  baoled  tbe  train,  there 
was  no  known  actual  or  probable  source  of 
tbe  Are.  On  tbe  other  hand,  the  defendant 
produced  evidience  that  engine  64  pulled  tbe 
freight  train  that  passed  tbe  point  where  tho 
fire  occurred  about  11:45  a.  m„  and  no  other 
engine  or  train  passed  the  place  witbln  one 
hour  of  tbe  time  of  the  fire;  that  engine  84 
was  equipped  with  a  spark-arresting  device 
tbat  was  in  common  use  on  railroads,  and 
was  generally  regarded  as  one  of  tbe  best 
and  most  approved  devices  for  preventing 
tbe  escape  of  fire.  On  tbe  evening  after  the 
fire,  upon  the'  return  of  engine  64  to  tbe 
roTindbonse,  It  was  Inspected  by  a  competent 
inspector,  who  examined  tbe  spark  arrester, 
fire  box,  and  ash  pan,  and  made  as  the  In- 
spection progressed,  and  as  be  does  in  all 
inspections,  a  record  of  tbe  condition  of 
eacb  part,  and  tbe  spark  arrester,  fire  box, 
and  ash  pan  were  at  tbat  time  In  good  con- 
dition. The  mesh  of  tbe  netting  used  in  the 
spailc  arrester  on  engine  64  was  the  same 
size  used  in  all  flrst-class  arresters,  and  is  as 
small  as  can  be  used  without  impairing  tbe 
draft  and  steaming  power  of  the-  locomo- 
tives.  Some  fire  will  find  its  way  through 
tbe  netting  under  tbe  most  favorable  condi- 
tions, and,  once  through,  will  escape  from 
tbie  smokestack  to  the  open  air,  and  be  sub- 
jected to  tbe  control  of  the  elements;  and 
bow  far  It  will  be  carried  depends  upon  the 
velocity  of  tbe  wind  and  state  of  the  atmos- 
pbere. 

To  entitle  him  to  recover,  tbe  law  requires 
the  axjpellee  to  establish  two  things  by  a  pre- 
IK>nderance  of  tbe  evidence:  First,  tbat  the 
fire  which  destroyed  his  treeq  escaped  from, 
appellant's  locomotive;  and,  second,  that  the 
escape  was  caused  by  the  negligence  of  ap- 
pellant   Appellee^  'well  understanding  what 


tbe  law  required  of  bim  la  fhls  respect, 
made  the  necessary  avenne«ts  in  bis  com- 
plaint IBas  be  established  both  proposi- 
tions by  competent  and  sufficient  evidence? 
We  assume,  without  deciding,  tbat  there 
wsre  enough  drcomstancea  established  to 
warrant  the  conclusion  tbat  tbe  fire  did  e»- 
esfe  from  appellant's  engine,  but  we  are 
unable  to  find  of  a  syllable  of  testimony,  or 
ft  single  circumstaqco  sbown  by  tha  evi- 
dence, tbat  will  sustain  a  legal  Inference  is 
support  of  tbe  negligence  charged.  Tbe  law 
recognises  the  right  of  a  railroad  company  te 
carry  fire  on  its  locomotives  toe  tbe  produc- 
tion of  steam.  It  holds  tbe  company  to  a 
degree  of  care  proportionate  to  tbe  daogar 
to  prevent  ita  escape,  but  when  tbe  company 
uses  and  maintains  tn  good  repair  devices 
which  are  generally  used  and  approved  as 
the  best  and  most  efficient  means  for  the 
suppression  of  fire,  It  has  done  all  tbe  law 
requires;  and,  if  fire  eacapea  notwithstand- 
ing such  precaution,  the  escape  is  not  ac- 
counted negligence  in  tbe  company.  Rail- 
road Go.  V.  Fenst«rmaker  (this  term;  No. 
20,413)  72  N.  B.  561.  A  railroad  company, 
like  an  Individual  engaged  In  a  lawful  pur- 
suit, is  presumed  to  obey  the  law  In  the 
running  of  Ita  trains.  If,  tberefwe,  flre  es- 
capee from  ita  locomotives,  the  escape  Is  pre- 
sumed to  have  occurred  without  the  fault 
of  the  company,  and  whoever  charges  tbe 
contrary  must  prove  it  by  a  preponderance 
of  tbe  evidence.  Railroad  Co.  t.  Ostrander, 
116  Ind.  259,  263,  15  N.  B.  227,  19  N.  B.  110. 
There  is  no  evidence  whatever  tbat  tbe  flre 
originated  from  the  escape  of  coals  or  sparks 
from  tbe  fire  box  or  ash  pen,  and  for  tbe 
purpose  of  argument  merely,  and  as  indicat- 
ing the  basis  upon  which  tbe  verdict  rests, 
tbe  Jury  found  in  answer  to  interrogatories 
propounded  to  it  by  the  court  that  the  flre 
was  started  by  a  spark  emitted  from  tbe 
smokestack  of  appellant's  engine,  which  en- 
grlne  at  the  time  was  equipped  with  one  of 
the  best  and  most  approved  appliances  in 
use  for  arresting  sparks  and  preventing  tbe 
escape  of  fire,  and  was  being  operated  in  a 
careful  manner  and  by  competent  employes, 
but  the  spark  arrester  was  not  at  the  time 
In  good  repair.  What  evidence  can  appellee 
point  to  tbat  tends  to  prove  that  tbe  spark 
arrester  was  out  of  repair?  No  witness  tes- 
tified tbat  it  was  in  bad  condition,  or  to 
seeing  more  sparks  issue  from  the  smoke- 
stack of  tbe  locomotive  than  are  usual  to 
engines  skillfully  equipped  with  tbe  best  and 
most  approved  appliances.  Such  finding  is 
not  only  not  sustained  by  any  evidence,  but 
is  contrary  to  tbe  uncontradicted  testimony 
of  a  witness  who  personally  inspected  tbe 
spark  arrester  the  evening  after  tbe  flre, 
upon  tbe  return  of  the  engine  to  tbe  round- 
bouse.  A  verdict  in  favor  of  a  party  hav- 
ing tbe  burden  of  proof  cannot  be  arrived 
at  by  a  mere  guess  or  conjecture,  but  must 
be  grounded  upon  some  substantial  legal 
evidence.    From  tbe  evidence  adduced,  we 
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haye  an  tmcontxorerted  ease  where  the  loco- 
motive claimed  to  have  communicated  the 
fire  was  equipped  with  the  most  approved 
and  best  known  spark  arrester,  In  good  con- 
dition, and  carefully  operated  by  competent 
employes.  If  fire  escaped  from  such  an  en- 
gine, as  we  have  seen,  It  must  be  account- 
ed an  accident  for  which  appellant  Is  not 
liable. 

The  conrt  erred  In  refnsing  appellant  a 
new  trial. 

There  are  otiier  qnestlons  presented,  which 
we  deem  unprofitable  to  decide,  as  they  are 
not  likely  to  arise  upon  a  new  trial. 
.  Jndgment  reversed,  and  cause  remanded, 
with  inatructionB  to  grant  appellant  a  new 
tilaL 

(16S  Ind.  171) 

NEWMAN  et  al.  t.  OATB8.     (No.  20,490.)  i 
(Supreme  Court  of  Indiana.     Dec  7,  1904.) 

PABTNEB8HIP  —  ACTION  BT  PABTNERSHIF  — 
OOUNTCBCI,AI1(  —  JUDeUBNT  ON  COUNTEB- 
CLAIlf— DKATH  OT  PABTHKB  BtrOBC  APPKAIr- 
PAKTIE8  TO   APPXAIr-DCnCCT  OF  PABTXS8. 

1.  On  appeal  in  vacation,  all  the  parties 
against  wnom  judgment  is  rendered  must  be 
made  appellants,  or  the  appeal  will  be  dismissed 
for  want  of  jurisdiction. 

2.  Bums'  Ann.  St  1901,  |  648  (Rev.  St.  1881, 
I  630;  Horner's  Ann.  St.  1901,  i  636),  provides 
that,  in  case  of  the  death  of  a  party  to  a  judg- 
ment before  appeal,  an  appeal  may  be  taken 
by,  and  notice  of  appeal  served  on,  those  in 
whose  favor  and  against  whom  the  action  might 
have  been  revived,  had  death  occurred  before 
jocJgmenL  Section  272  (section  271)  provides 
that  no  action  shall  abate  by  the  death  of  a 
party  if  the  cause  of  action  survive,  but  the  ac- 
tion may  continue  by  or  against  his  representa- 
tive.  By  sections  2S3-285  (sections  282-284). 
ail  canaes  of  action  survive  save  certain  enu- 
merated ones,  not  including  an  action  for  breach 
of  duty  by  an  attorney  to  bis  client  By  Burns' 
Ann.  St  1901,  {  24G3,  a  proceeding  agaiost  tbe 
estate  of  a  deceased  partner  on  a  claim  against 
the  partnersbip  must  be  filed  against  tbe  estate 
if  the  action  was  not  commenced  before  the 
death  of  the  partner ;  and  section  2405  pro- 
vides that  no  action  shall  be  brought  by  com- 
plaint and  summons  against  an  executor  or  ad- 
ministrator, but  that  the  'holder  shall  file  a 
statement  thereof  in  the  court  where  the  estate 
is  pending.  In  an  action  by  a  firm  of  attorneys 
a  judgment  was  rendered  for  defendants  on  a 
counterclaim  based  on  a  breach  of  duty  by  plain- 
tiffs as  defendant's  attorneys,  but,  l>efore  appeal 
by  the  partners,  one  of  them  died.  Held,  that 
the  personal  representative  of  the  deceased  part- 
ner was  a  necessary  party  appellant 

3.  A  firm  creditor  is  not  required  to  exhaust 
his  remedy  against  the  surviving  partners,  or 
show  that  they  are  insolvent,  before  he  can  re- 
sort to  the  estate  of  the  deceased  partner,  but 
be  may  proceed  at  once  on  the  death  of  a  part- 
ner against  the  estate  of  the  deceased  partner 
as  well  as  against  the  surviving  partners. 

4.  Under  Bums'  Ann.  St  1001,  SS  283-285 
(Homer's  Ann.  St  1001,  jSS  282-284),  providing 
that  a  cause  of  action  arising  out  of  an  injury 
to  the  person  dies  with  the  person  of  either 
party,  except  in  cases  of  false  imprisonment, 
malicious  prosecution,  and  seduction,  and  in 
eases  where  an  action  is  given  for  an  injury 
ceasing  death,  bnt  that  all  other  causes  of  ac- 
tion survive,  a  cause  of  action  for  breach  of 
duty  by  an  attorney  to  his  client  auirrives  the 
death  of  either  party. 

*ilebearlDg  denied. 


Appeal  ttom  Superior  Conrt,  Marlon  Comi- 
ty;  John  Ii.  McMaster,  Judge. 

Action  by  Jacob  Newman  and  others,  ai 
■urvlTing  partners,  against  Harry  B.  Gates. 
From  a  judgment  In  favor  of  defendant  (» 
a  counterclaim,  plaintiffs  appeal.  Transfer- 
red from  the  Appellate  Court  under  clause  2 
of  aectlam  1337u,  Bums'  Ann.  St  1901.  Dis- 
missed. 

See  67  N.  E.  46a 

W.  A.  Ketcliiun  and  Charles  Martlndal4 
for  appellants.  L.  C.  Walker  and  Baker  ft 
Daniels,   for   appellea 

MONKS,  J.  Thla  action  was  brought  by 
appellants  and  George  W.  Norttarup,  Jr.,  on 
a  judgment  recovered  by  them  against  appel- 
lee In  the  circuit  court  of  Cook  county,  IlL, 
tor  services  as  attorneys  for  appellee,  per- 
formed by  them  as  partners.  Appellee  filed 
a  couuterclaim  alleging  certain  breaches  of 
duty  arising  from  the  relation  of  attorney 
and  client  in  connection  wltb  the  employ- 
ment of  said  firm  as  bis  attorneys,  for  wliich 
services  said  Illinois  Judgment  was  rendered. 
The  breaches  of  duty  alleged  in  the  counta^ 
claim  by  appellee  were  acts  of  commission 
aud  omission  by  the  plaintiffs  below  as  the 
attorneys  for  appellee,  by  reason  of  which  be 
suffered  great  pecuniary  loss,  on  account  of 
which  he  demanded  Judgment  for  $2,50& 
Said  cause  was  tried,  and  final  judgment 
rendered,  which  was  reversed  by  tbe  Appel- 
late Court  dates  v.  Newman,  18  Ind.  App. 
392,  46  N.  E.  634 ;  Newman  v.  Gates,  150  Ind. 
59,  61,  49  N.  E.  82a  It  was  held  by  the  Ap- 
pellate Ck>urt  on  the  former  appeal  that  the 
couuterclaim  "is  based  upon  a  breach  of  con- 
tract" After  said  cause  was  returned  to 
the  court  below,  a  second  trial  resulted  in  a 
verdict  and  Judgment  in  favor  of  appellee 
against  sold  three  defendants  to  said  coun- 
terclaim in  the  sum  of  $184.74  and  costs. 
Before  the  appeal  was  taken  from  said  Judg- 
ment. George  W.  Northrup,  Jr.,  one  of  the 
plaintiffs  below,  and  one  of  tbe  persona 
against  whom  said  judgment  was  rendered, 
died. 

Appellee  insists  that  this  conrt  has  no  Jn- 
risdlctlon  of  this  appeal,  for  the  reason  that 
tbe  personal  representative  of  George  W. 
Northrup,  Jr.,  deceased,  a  co-party  to  said 
Judgment,  has  not  been  made  an  appellant 
This  Is  a  vacation  appeal,  and  It  Is  well  set- 
tled that  all  the  parties  against  whom  the 
judgment  was  rendered  must  be  made  co- 
appellauts  on  appeal,  or  the  appeal  will  ba 
dismissed  for  want  of  jurisdiction.  Ricb 
Grove  Township  et  al.  ▼.  Emmett  (this  term) 
72  N.  BL  543,  and  cases  dtea  Section  648; 
Bums'  Ana  St  1901  (section  636,  Rev.  St 
1881 ;  section  636,  Horner's  Ann.  St  1001).  pro- 
vides that  "in  case  of  the  death  of  any  or  all 
tbe  parties  to  a  Judgment  before  an  appeal  is 
taken,  an  appeal  may  be  taken  by,  and  notice 
of  an  appeal  served  upon,  the  persons  In 
whose  favor  and  against  whom  tbs  actios 
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might  have  been  revived.  If  death  had  oc- 
curred before  Judgment"  Section  272,  Bums' 
Ann.  St  1901  (section  271,  Kev.  St  1881; 
section  271,  Horner's  Ann.  St  1901),  provides 
that  "^o  action  shall  abate  hy  the  death  or 
disability  of  a  party,  or  by  the  transfer 
of  any  interest  therein.  If  the  cause  of  action 
survive  or  continue.  In  case  of  the  death 
or  disability  of  a  party,  the  court  on  motion 
or  supplemental  complaint  at  any  time  with- 
in one  year,  or  on  supplemental  complaint 
afterwards,  may  allow  the  action  to  be  con- 
tinued by  or  against  his  representative  or 
successor  In  Interest  In  case  of  any  other 
transfer  of  interest  the  action  shall  be  con- 
tinued in  the  name  of  the  original  party ;  or 
the  court  may  allow  the  peraoa  to  whom  the 
transfer  is  made  to  be  substituted  in  the  ac- 
tion." It  Is  clear,  under  our  statutes  con- 
cerning the  causes  of  action  that  survive 
(sections  283,  284,  285,  Burns'  Ann.  St  1901; 
sections  282,  283.  284,  Horner's  Ann.  St 
1001),  that  causes  of  action  for  breaches  of 
duty  by  attorneys  to  their  clients,  by  which 
the  property  rights  and  Interests  of  the  cli- 
ents are  affected  injuriously,  survive  the 
death  of  either  party.  Weeks  on  Attorneys 
at  Law,  p.  625;  Allen  v.  Clark,  Ex'r,  11 
Weekly  Reporter,  304,  7  L.  T.  N.  8.  781; 
Knight  V.  Quarrels,  4  Moore,  632,  2  Brod.  & 
B.  102;  Feary  v.  Hamilton,  140  Ind.  45,  51- 
53,  39  N.  E.  516,  and  cases  dted;  Boor  v. 
Lowrey,  103  Ind.  468,  8  N.  B.  151,  and  cases 
cited,  53  Am.  Rep.  519,  and  note  pages  525- 
539 ;  Hess  v.  Lowrey,  122  Ind.  225,  23  N.  B. 
156,  7  L.  R.  A.  00,  17  Am.  St  Rep.  355,  and 
cases  cited ;  33  Albany  Law  J.  184-187,  204- 
208,  and  cases  cited. 

It  Is  true  that  after  the  death  of  a  mem- 
ber of  a  partnership  the  surviving  partner 
or  partners  are  vested  with  the  exclusive 
light  of  possession  and  management  of  the 
partnership  property.  Including  the  exclusive 
right  to  collect  the  debts  due  the  partnership 
by  salt  or  otherwise.  Parsons  on  Partner- 
ships, U  342,  344,  345;  Mcintosh  v.  Zaring, 
150  Ind.  301,  312,  49  N.  E.  164,  and  cases  cit- 
ed; Valentine  v.  Wysor,  123  Ind.  47,-52,  23 
N.  E.  1076,  7  L.  R.  A.  78a 

In  tills  state  a  firm  creditor  Is  not  re- 
quired to  exhaust  his  remedy  against  the 
surviving  partners,  or  show  that  they  are 
insolvent  before  he  can  resort  to  the  estate 
of  the  deceased  partner.  He  may  proceed  at 
once  on  the  death  of  a  partner  agalasl  the 
estate  of  the  deceased  partner  as  well  as 
against  the  surviving  partners.  Ralston  t. 
Moore,  105  Ind.  245,  4  N.  E.  678.  See  Camp 
V.  Grant  21  Conn.  41,  55,  56,  54  Am.  Dec. 
321.  If  salt  was  not  commenced  on  said 
^^Infm  against  the  members  of  the  partner- 
ship before  the  death  of  the  partner,  the 
statnte  requires  that  the  proceeding  against 
the  estate  be  by  claim  filed  against  said  es- 
tate nnder  section  2463,  Burns'  Ann.  St 
190i.  in  other  words,  while  rights  of  action 
for  liabilities  due  a  partnership  survive,  and 
vest  exclusively  In  the  Burvlrlng  members  of 


the  firm,  the  llablUtieB  of  the  partnership  on 
the  death  of  a  partner  survive  not  only 
against  the  surviving  partners,  but  also 
against  the  estate  of  the  deceased  partner. 

In  this  case  Northrup  died  after  the  rendi- 
tion of  the  Judgment  on  the  counterclaim 
against  him  and  his  codefendants  to  the 
counterclaim,  Newman  and  Levlson.  Such  a 
Judgment  binds  the  partnership  property  and 
the  individual  property  of  each  Judgment 
defendant  and  may,  In  the  absence  of  a  stat- 
ute to  the  contrary,  be  enforced  by  execu- 
tion against  the  separate  property  of  each 
of  said  Judgment  defendants  before  having 
recourse  to  the  partnership  property.  Story 
on  Partnership,  |  200.  Said  Northi;iy>  hav- 
ing died  after  the  counterclaim  was  filed,  the 
case  stands,  so  far  as  the  question  under  con- 
sideration Is  concerned.  In  all  respects  the 
same  as  If  said  counterclaim  was  an  Inde- 
pendent action  against  the  defendants  there- 
to, and  Judgment  had  been  rendered  In  favor 
of  appellee  for  said  sum  of  $184.74.  If  an  In- 
dependent action  had  been  commenced 
against  the  members  of  said  firm  for  the 
cause  of  action  set  up  in  said  counterclaim 
In  the  court  below,  and  thereafter,  and  be- 
fore Judgment  said  Northrup  had  died,  then 
his  administrator  or  executor  could  have 
been  made  a  party  defendant  In  said  action, 
and  the  same  prosecuted  to  final  Judgment 
under  the  provisions  of  section  272  (section 
271),  sapra.  As  said  cause  of  action  could 
hare  been  revived  against  the  personal  rep- 
resentative of  said  Northrup  under  section 
272  (section  271),  snpra,  It  follows,  under 
the  provisions  of  section  648,  supra,  that 
such  personal  representative  was  a  necessary 
party  appellant  to  the  appeal,  and  should 
have  been  made  a  co-appellant  and  served 
with  notice.  Rich  Grove  Tp.  v.  Emmett  (this 
term)  72  N.  E.  543,  and  cases  cited.  The  pro- 
hibition of  section  2465,  Burns'  Ann.  St 
1001,  against  bringing  actions  against  an 
executor  or  administrator  by  complaint  and 
summons,  and  requiring  all  claims  against 
the  estate  to  be  filed  In  the  clerk's  office, 
does  not  apply  to  such  a  case.  It  relates  to 
the  bringing  of  actions,  and  not  to  those 
brought  before  the  death  of  the  deceased, 
while  section  272  (section  271),  supra,  has 
reference  to  actions  already  conunenced,  and 
forbids  their  abatement  by  the  death  of  any 
or  all  the  parties  If  the  cause  of  action  sur- 
vives, and  provides  for  the  prosecution  of 
the  action  by  or  against  the  personal  rep- 
resentative of  the  deceased  party.  Hol- 
land V.  Holland,  181  Ind.  196.  200,  201,  30 
N.  E.  1075;  Clodfelter  v.  Hulett  92  Ind. 
426,  434;  Lawson  v.  Newcomb,  12  Ind.  439; 
Burnett  v.  Mllnes,  148  Ind.  230,  235,  46  N. 
B.  464;  1  Woolen's  Trial  Procedure,  U  555- 
561. 

On  account  of  the  failure  to  make  the  per- 
sonal representative  of  George  W.  Northrup, 
Jr.,  a  co-appellant  the  court  has  no  Juris 
diction  to  determine  the  case  upon  its  mer- 
its.   The  appeal  must  therefore  be  dismissed. 
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Rich  Grove  Town«htp  t.  Emtnett  (this  term), 
72  N.  R  543,  and  cases  cited.  Appeal  dia- 
mlssed. 


<1M  Ind.  1} 

CASSELL  V.  LOWBT.    (No.  20,419.) 
(Supreme  Court  of  Indiana.    Dec.  18,  1904.) 

LIMITATIOMS— BNrOBCEMENT  OF  VBNDOB'B  LlSIt 
—EQUITY— HECESSm  OF   DOINO   EQUITT. 

1.  The  limitation  of  10  years  prescribed  b^ 
Burns'  Ann.  St.  1901,  {  294,  subd.  6.  for  ac- 
tions on  notM,  bars  not  only  an  action  on  a 
note  after  10  yearS)  bnt  also  an  action  to  eu^ 
force  a  vendor^  lien  incident  to  the  note. 

2.  A  suit  to  quiet  title  against  a  vendor's  lien 
is  an  equitable  suit,  and  plaintiff  cannot  obtain 
relief  when  he  himself  shows  in  his  pleadings 
that  he  has  not  paid  the  ooosideration  on  ac- 
count of  which  the  lien  complained  of  exists, 
although  any  action  on  the  part  of  the  vendor 
to  enforce  payment  is  barred  by  limitations. 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty; Jos.  M.  Robb,  Judge. 

Action  by  Abram  Lowry  against  Horace 
G.  Cassell.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Transferred  from  the 
Appellate  Court  under  Bums'  Ann.  St  1901, 
I  1337u.    Reversed  In  part. 

O.  M.  Snyder,  for  appellant  B.  B.  Ber- 
ry, for  appellee. 

HADLEY,  J.  Lowry,  the  appellee,  brought 
this  action  to  quiet  bis  title  to  two  lots  In 
the  town  of  Boswell,  alleging  that  be  was 
the  owner  in  fee,  and  that  the  defendant 
claimed  an  adverse  interest  therein,  which 
claim  was  unfounded-  and  a  cloud  upon  the 
plaintiff's  title.  Cassell,  the  appellant,  in 
addition  to  the  general  denial.  In  substance 
answered  that  on  October  5,  1889,  he  con- 
veyed by  warranty  deed  to  the  plaintiff  the 
Identical  real  estate  described  In  the  com- 
plaint; that  at  the  time  of  the  conveyance 
the  plaintiff  paid  all  the  purchase  price,  ex- 
cept $100,  for  which  he  executed  to  the  de- 
fendant his  promissory  note  for  $100,  due 
at  six  months  after  date;  that  no  security 
of  any  kind  was  taken  or  received,  but  he 
(defendant)  reserved  his  vendor's  lien  against 
the  property,  and  which  constitutes  the 
cloud  upon  the  plaintiff's  title  of  which  he 
complains;  that  said  debt  Is  due  and  wholly 
unpaid;  that  the  plaintlfTs  wife  was  a  sla- 
ter of  the  defendant,  and  she  on  December 
26,  1806,  paid  the  defendant  $20  on  said 
Indebtedness,  which  he  duly  credited;  that 
on  account  of  said  kinship,  and  believing  and 
relying  upon  the  payment  of  said  $20  as 
having  been  made  with  the  knowledge  and 
consent  of.  the  plaintiff,  and  accepting  said 
payment  as  indicating  the  plaintifTs  purpose 
to  pay  the  defendant  as  soon  as  he  conven* 
lently.  could,  and  believing  he  Intended  to  do 
so,  the  defendant  forebore  to  sue  for  said 
purchase  money.  Prayer  that  the  plaintiff 
take  nothing,  etc.  The  court  sustained  a 
demurrer  to  the  answer,  and  no  exception 
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-was  reserved.  Tlie  defendant,  however, 
pleaded  the  same  facts,  In  various  forma, 
with  some  elaboration,  in  four  paragraphs 
of  CTOSB-complalAt  In  all  these  paragraphs 
he  alleged  the  in80lv«bcy  of  the  plaintiff,  and 
prayed  for  t  dieclaratlon  of  his  vendor's  lien 
Knd  for  aa  order  of  sale.  The  plalntilTt 
separate  demurrer  to  each  paragraph  of  the 
cross-cotuplaint  was  bVerrmed.  The  plain- 
tiff then  answet«d  the  cross-complaint  gen- 
erally in  three  paragraphs:  First  The  gen- 
eral denial.  Second.  That  said  note  was  due 
and  paytible  180  days  from  its  date;  that  no 
part  of  said  note  ftas  ever  been  {Mid,  and 
salt  vt&U  not  brongfat  upon  it  against  the 
cross-defendant  within  10  years  after  the 
cause  of  acitlon  accmed.  Third.  A  verified 
answer  of  non  est  factum.  Appellant's  de- 
murrer to  the  second  paragraph  of  answer 
to  the  cross-complaint  was  overruled,  and 
he  properly  excepted.  Appellant  then  re- 
plied to  said  second  paragraph,  as  an  ex- 
cuse for  the  delay  in  Instituting  suit  upon 
the  note,  the  same  matter  that  be  set  up 
for  a  like  purpose  in  his  answer  to  the  com- 
plaint. A  demurrer  was  sustained  to  the 
reply,  and  appellant  excepted.  Trial  by  the 
court  Finding  and  Judgment  for  the  plabi- 
tiff,  quieting  his  title  as  prayed. 

Appellant  has  assigned  for  error  the  over- 
ruling of  his  demurrer  to  the  second  para- 
graph of  answer  to  the  cross-complaint,  the 
sustaining  of  the  demurrer  to  his  affirmative 
reply  to  the  cross-complaint,  and  the  over- 
ruling of  his  motion  for  a  new  trial. 

The  only  Important  question  presented  by 
this  appeal  is  whether  a  purchaser  of  real  es- 
tate Is  entitled  to  Invoke  a  statute  of  limita- 
tion to  qnlet  his  title  against  bis  vendor's 
lien  for  unpaid  purchase  money,  when  he 
asserts  In  his  pleading  that  the  consideration 
he  agreed  to  pay  for  the  estate  remains  un- 
paid. In  other  words,  will  a  court  of  eq- 
uity employ  a  limltatimi  statute  to  aid  a 
vendee  In  removing  from  his  title  a  clond 
cast  upon  it  by  his  confessed  failure  to  pay 
for  the  property  as  he  had  agreed  to  do?  A 
vendof  s  lien  Is  an  ancient  rule,  and  had  Its 
origin  in  the  principle  of  natural  Justice  and 
equity,  which  impresses  the  conscience,  that 
it  is  not  fair  for  a  vendee  of  lands,  who 
gives  no  other  security,  to  have,  as  between 
the  parties,  the  absolute  estate  until  he  has 
fully  paid  for  it.  It  rests  upon  the  same 
foundation  as  the  doctrine  of  subrogation 
and  contribution  among  sureties.  Arbogast 
Vi  Hayes,  98  Ind.  26.  A  vendor's  lien  is  not 
then,  founded  on  contract,  but  arises  by  Im- 
plication of  law.  Warford  ▼.  Hankins,  150 
Ind.  4m,  60  N.  B.  468.  It  la  created  by  the 
law  solely  to  secure  the  payment  of  purchase 
money.  It  is  therefore  an  incident  of  the 
debt  and,  while  it  cannot  survive  tbe  debt, 
it  continues  to  exist  until  the  debt  is  paid  or 
otherwise  discharged.  Lilly  v.  Dunn,  96 
Ind.  222,  225.  Under  our  system  of  proce- 
dure, we  have  bnt  one  form  of  action,  and  a 
statute  of  limitation  applies  alike  to  actions 
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at  law  and  nilti  ta  equity.  Tbe  statute  is 
directed  to  the  substance,  and  not  to  the 
forum,  or  the  form  of  the  action.  A  prom- 
issory note  g^lven  for  unpaid  purchase  money, 
under  the  fifth  clause  of  section  294,  Bums' 
Ann.  Bt  1901,  Is  TsUd  erldence  of  tbe  debt 
for  10  years  from  maturity,  after  which 
time  tbe  statute  may  be  Interposed  to*  an 
action  upon  the  note,  and  likewise  applied  to 
a  suit  in  equity  on  the  ooexlstent  vendor's 
Hen  to  subject  the  land  to  the  payment  of 
the  same  debt.  For  It  must  be  said  that  a 
statute  that  bars  tbe  debt,  the  principal 
thing,  bars  also  ttie  Incident,  tbe  lien.  It 
follows  that  the  second  paragraph  of  answer 
to  the  cross-compIalnt,  setting  up  the  10- 
years  statute  generally  as  a  bar  to  the  cross- 
complaint,  was  sufficient,  both  as  to  tbe  ac- 
tion on  the  note  And  for  foreclosure  of  the 
lien,  and  the  demurrer  thereto  was  prop- 
erly overruled. 

But  this  does  not  dispose  of  the  case.  It 
Is  a  familiar  doctrine  that  the  statute  of  lim- 
itations la  a  statute  of  repose,  and  not  one 
of  payment  or  cancellation.  19  Am.  &  Eng. 
Ency.  p.  146,  and  cases  collated.  "It  is  a 
bar  to  the  remedy  only,  and  does  not  ex- 
tinguish or  even  impair  the  obligation  of  the 
debtor.  It  is  available  in  Judicial  proceed- 
ings only  as  a  defense,  and  can  never  be 
asserted  as  a  cause  of  action  in  his  behalf, 
or  for  conferring  upon  him  a  right  of  ac- 
tion. It  is  to  be  used  as  a  shield,  and  not 
as  a  sword."  Spect  v.  Spect,  88  Cal.  437, 
2C  Pac.  203,  13  L.  R.  A.  137,  22  Am.  St  Rep. 
314.  It  Is  said  In  the  text  of  19  Am.  & 
Eng.  Ency.  p.  177:  "Although  the  mortgage 
and  tbe  debt  secured  by  it  may  be  barred 
It  cannot  be  annulled  or  canceled  In  equity 
on  that  ground,  as  belng.a  cloud  on  tbe  title, 
except  upon  condition  that  the  party  com- 
plaining pay  the  principal  and  interest  due." 
i$ee,  also,  to  the  same  effect.  Booth  ▼.  Hos- 
Ivlns.  75  Cal.  271,  17  Pac.  225;  Merriam  v. 
Goodlett,  36  Neb.  384,  54  N.  W.  686;  Hall  v. 
Hooper.  47  Neb.  Ill,  60  N.  W.  33;  Gage 
V.  Klverride  Trust  Co.  (C.  C.)  86  Fed.  984; 
Driver  v,  Hudspeth,  16  Ala.  348.  In  cases 
where  the  statute  operates,  the  right  and  the 
restraint  to  an  enforcement  of  the  debt, 
and  to  the  removal  of  the  lien,  are  recipro- 
cal. Green  v.  Capps,  142  IIL  286,  31  N.  B. 
597;  Jones  on  Mort  (6th  Ed.)  1146.  The 
same  principle  has  found  Its  way  into  the 
statutes.  "A  party  to  an  action  may  plead, 
or  reply,  a  set  off,  or  payment,  to  tbe  amount 
of  any  cause  of  action,  or  defense,  notwith- 
standing such  set  ofF  or  payment  is  barred 
by  the  statute."  Section  3T0.  Burns'  Ann. 
St.  1901.  And  under  this  section  it  has  been 
held  that  a  debt  due  from  an  heir  to  an  es- 
tate may  be  set  off  against  his  distributive 
share,  though  such  debt  Is  barred.  Holmes 
V.  McPheeters,  149  Ind.  587.  49  N.  E.  452. 
In  this  case  it  is  said:  "The  Uelr  or  legatee, 
as  tbe  authorities  affirm.  Is  not,  in  accord- 
ance with  Justice  and  good  conscience,  enti- 
tled to  receive  his  share  as  long  as  be  is  a 
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debtor  to  the  estate."  And  It  Is  further 
held  In  Gage  v.  Trust  06.,  supra,  that  a  par- 
ty will  be  estopped  from  setting  up  the  stat- 
ute where,  in  his  pleading  between  the  par- 
ties, he  has  admitted  and  alleged  the  In- 
debtedness. Citing  authorities.  A  suit  to 
quiet  title,  though  triable  by  Jury,  Is  ruled 
by  equitable  principles.  Besides,  the  filing 
of  the  cross-complaint  to  enforce  the  ven- 
dor's lien  carried  the 'whole  case  fully  into 
equity,  and  It  must  be  disposed  of  accord- 
ing to  the  rules  of  that  tribunal.  One  of 
these  Is  that  he  who  successfully  Invokes 
the  interference  of  a  court  of  equity  must 
himself  appear  with  clean  bands — must  show 
that  be  bas  done  equity  to  him  of  whom  he 
complains.  Appellee  falls  far  short  of  a 
compliance  with  this  rule.  He  shows  by 
bis  pleadings,  as  well  as  by  his  evidence, 
without  contradiction,  that,  if  he  bad  pa:id 
his  Just  debt  to  the  appellant,  as  he  ought 
to  have  done,  there  would  be  no  cloud  upon 
bis  title,  and  no  need  of  tbe  court's  assist- 
ance. He  bas  in  bis  own  hands  the  com- 
plete remedy. 

It  was  assigned  as  a  reason  for  a  new 
trial  that  t£e  finding  of  the  court  was  not 
sustained  by  sufficient  evidence  and  was 
contrary  to  law.  The  evidence  was  but  a 
verification  of  the  pleadings.  Appellee  testi- 
fied that  he  never  paid  anything  on  the  note, 
and  never  authorized  any  one  to  make  a 
payment  for  him.  There  was  no  legitimate 
evidence  to  sustain  the  complaint,  and  the 
finding  was  therefore  contrary  to  law.  Un- 
der tbe  facts  of  the  case,  the  court  will 
leave  tbe  parties  where  they  have  placed 
themselves,  by  negligence,  on  the  one  hand, 
and  by  default,  on  the  other.  It  must  be 
understood  that  our  decision  is  limited  to 
tbe  right  of  a  debtor  himself  to  have  his  ti- 
tle to  land  quieted  where  it  appears  that  the 
purchase  money  is  unpaid. 

Judgment  in  main  action  reversed,  with 
instructions  to  render  judgment  on  the  com- 
plaint for  the  defendant,  Oassell,  for  costs, 
and  the  Judgment  on  the  cross-complaint  is 
affirmed. 

a63  Ind.  667) 

MITCHELLTREB  SCHOOL  TP.  OP  MAR- 
TIN COUNTY  V.  HALL.    (No.  20.497.) 
(Supreme  Court  of  Indiana.    Dec.  15,  1904.) 

TOWNSHIPS— POWERS  Or  TRUSTEE— ISSUAHCK  or 
WABRAN1>— NECESSITY  OF  AUOIT— BUB- 
DEN     OF    PROOF— PLEADINO. 

1.  A  township  trustee  i«  a  special  agpnt  pttt- 
fiessine  only  gtiitutory  powers,  and  can  only  bioei 
the  townsliip  when  authorized  by  statute  and  ic 
the  mnniier  specified  therein,  and  ail  who  dea! 
with  him  must,  at  their  peril,  take  notice  ot  tb<! 
extent  of  liia  authority. 

2.  The  burden  is  on  one  seeking  to  enforce  c 
contract  against  a  township  for  a  debt  contract- 
ed by  the  trustee  to  show  by  oIlPKation  aai 
pronf  the  existence  of  all  the  conditions  confer- 
ring authority  upon  the  trustee  to  contract  the 
debt. 

S.  Under  Acts  1897,  p.  222,  c.  144,  {  1,  con- 
stituting the  county  commissioners  an  anditing 
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board  to  audit  the  warrants  of  the  township 
trustees,  and  making  it  tlieir  duty  to  investi- 
gate the  charge  represented  by  the  warrant,  and 
authorizing  taxpayers  to  except  to  any  warrant 
drawn  by  the  trustee,  and  section  7  (page  225), 
imposing  a  double  liability  on  any  township 
trustee  who  delivers  a  warrant  contrary  to  the 
provisions  of  the  act,  a  township  trustee  has  no 
power  to'  issue  a  warrant  without  the  approval 
of  the  county  commissioners  as  an  auditing 
board. 

4.  Under  Acts  1897,  pp.  222,  225,  c.  144,  U  1. 

7,  which  in  effect  deprives  a  township  trustee  of 
power  to  issue  a  warrant  except  on  the  ap{}rov- 
al  of  the  coantj[  commissioners  as  an  auditing 
board,  a  complaint,  based  on  a  warrant  issued 
by  the  township  trustee,  must  allege,  and  plain- 
tiff must  prove,  facts  showing  the  due  approval 
of  the  warrant  by  the  auditing  board  before  the 
delivery  of  the  same  to  the  payee. 

Appeal  from  Circuit  Court,  Lawrence 
Count,*;  W.  H.  Martin,  Judge. 

Action  by  James  K.  Hall  against  tbe 
Mitcbelltree  school  township  of  Martin  coun- 
ty. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Transferred  from  the  Appellate 
Oourt  under  Burns'  Ann.  St  1901,  I  1337J, 
cl.  2.    Reversed. 

Rogers  &  Rogers  and  Brooks  &  Brooks,  for 
appellant.  W.  R.  Gardiner,  C.  Q.  Gardiner, 
and  T.  D.  Sllmp,  for  appellee. 

MONKS,  J.  This  action  was  brought  on  a 
school  warrant,  of  date  December  6,  1898, 
payable  December  6,  1900.  At  the  time  of 
the  issuance  of  said  warrant  the  act  of  March 

8,  1897,  was  in  force.  Acts  1897,  p.  222,  c. 
144. 

The  theory  upon  which  the  trial  court  rul- 
ed in  making  the  issues,  and  at  the  trial  of 
the  cause,  was  that  the  determination  by  the 
auditing  board  of  the  questions  mentioned  in' 
section  1  of  the  act  of  1897  (Acts  1897,  pp. 
222,  223,  c.  144),  and  the  approval  by  said 
board  of  the  warrant  sued  upon,  was  con- 
clusive upon  appellant  as  to  all  of  said  ques- 
tions until  set  aside  by  a  direct  proceeding 
brought  for  that  purpose;  and  that,  as  the 
approval  of  said  warrant  by  said  board  had 
not  been  set  aside,  none  of  said  questions 
could  be  raised  or  tried  in  this  action  on  the 
warrant.  The  question  of  the  correctness  of 
this  theory  was  raised  by  the  demurrer  to 
the  amended  complaint,  the  demurrer  to  the 
answer,  and  by  the  motion  tot  a  new  trial, 
each  of  which  rulings  is  called  in  question 
by  the  assignment  of  errors. 

From  the  provisions  of  section  1  of  said 
act  of  1897,  it  is  clear  that  it  was  the  legis- 
lative purpose  that  the  trustee  should  not  Is- 
sue a  warrant  (except  for  the  payment  of  a 
teacher)  until  the  demand  for  which  it  was 
to  be  issued  had  been  investigated  as  pro- 
vided In  said  act,  and  the  Instrument  stamp- 
ed as  audited  and  approved,  with  the  signa- 
tures of  the  president  and  secretary  attached. 
Section  7  of  said  act  (page  225)  provides  for 
a  liability  upon  the  part  of  a  trustee  on  his 
official  bond  in  double  the  amount  of  any 
warrant  Issued  by  him  contrary  to  the  pro- 
visions of  the  act    A  school  trustee  has  no 


general  authority  to  Issue  promissory  notes. 
It  has  been  uniformly  held  that  a  township 
trustee  is  a  special  agent,  possessing  only 
statutory  powers,  and  can  only  bind  the 
township  when  authorized  by  statute  and  in 
the  manner  specified  therein,  and  tha.t  all  who 
deal  with  him  must  at  their  peril,  take 
notice  of  the  extent  of  his  authority,  and  tl^e 
party  seeking  to  enforce  a  contract  against 
a  township  for  a  debt  contracted  by  the 
township  trustee  takes  the  burden  of  show- 
ing by  allegation  and  proof  that  all  the  con- 
ditions existed  which  conferred  authority 
upon  the  trustee  to  contract  the  debt  Boyd 
T.  Mill  Creek  School  Tp.,  114  Ind.  210,  16  N. 
E.  511,  and  cases  cited;  Bloomlngton  School 
Tp.  V.  National  School  Furnishing  Co.,  107 
Ind.  43,  46,  7  N.  B.  760,  and  cases  cited;  Lee 
T.  York  School  Tp.  (Ind.  Sup.)  71  N.  E.  956. 
It  was  said  in  Boyd  v.  Mill  Cre^  School  Tp., 
114  Ind.  211,  212,  16  N.  E.  512:  "It  has  been 
decided  again  and  again  that  a  township 
trustee  has  no  power,  by  any  form  of  obli- 
gation, to  bind  the  corporation  or  which  be 
Is  the  agent  or  trustee,  by  contract,  for  school 
supplies,  unless  supplies  suitable  and  reason- 
ably necessary  have  been  actually  delivered 
to,  and  received  by,  the  township.  State  ex 
rel.  V.  Hawes,  112  Ind.  323  [14  N.  E.  87),  and 
cases  cited;  Union  School  Tp.  v.  First  Na- 
tional Bank,  102  Ind.  464  [2  N.  E.  194].  All 
persons  who  deal  with  a  school  trustee  are 
charged  with  notice  in  the  beginning  that  be 
is  not  possessed  of  general  and  unlimited 
autborll7  to  acknowledge  or  certify  that  the 
school  corporation  is  indebted  for  goods 
which  have  not  In  fact  been  actually  deliv- 
ered to  and  accepted  by  the  township,  and 
they  are  likewise  bound  to  take  notice  that 
the  trustee  has  no  power,  except  as  conferred 
by  the  statute,  to  contract  a  debt  payable  in 
the  future  for  school  supplies,  unless  the  arti- 
cles contracted  for  and  received  and  actnally 
appropriated  are  suitable  and  reasonably  nec- 
essary for  the  township  schools." 

It  Is  evident  that  said  act  of  1897  was  not 
intended  to  enlarge  or  extend  the  powers  of 
township  trustees,  but  to  further  clrcnm- 
scribe  their  authority  in  respect  to  the  issn- 
Ing  of  warrants.  The  board  provided  for  by 
said  act  was  also  limited  in  its  authority,  and 
it  lacked  the  power  to  audit  and  approve  an 
outstanding  warrant  The  fundamental  pur- 
pose of  the  enactment  was  to  give  publicity 
to  the  official  acts  of  the  trustee,  and  subject 
the  same  to  the  scrutiny  of  an  auditing  board 
at  an  ex  parte  investigation,  not  for  the  ben- 
efit of  those  who  claimed  to  be  the  creditors 
of  the  civil  or  school  township,  but  for  the 
better  protection  of  the  taxpayers  of  the  pub- 
lic corporations  named.  The  auditing  board 
created  by  said  act  was  not  a  tribunal  to 
adjudicate  questions  between  the  civil  or 
school  township  and  persons  claiming  to  be 
Its  creditors,  but  merely  a  ministerial  body 
whose  stamp  of  approval  was  necessary  to 
the  Issuance  of  a  warrant  in  the  Investiga- 
tion of  which  said  creditors  were  not  par- 
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ties.  After  said  act  took  effect,  until  Its  re- 
peal, the  trustee  had  no  power  to  issue  a  war- 
rant, for  said  law  required  the  act  of  the 
trustee  and  the  approval  of  the  auditing 
board  before  the  same  could  be  issued.  Sec- 
tions 1  and  7,  Acta  1807,  pp.  223,  225,  c.  144. 

The  rules  of  pleading  and  proof,  in  actions 
like  the  one  at  bar,  were  not  modified  or  re- 
pealed by  said  act  of  1897.  To  make  a  com- 
plaint on  a  warrant  issued  while  said  act 
was  in  force,  with  the  approval  of  said  audit- 
ing board,  suflSclent  to  withstand  a  demur- 
rer for  want  of  facts,  It  was  necessary  to 
allege  and  prove  not  only  the  facts  before 
that  time  held  essential,  but  also  facts  show- 
ing the  approval  of  such  warrant  in  the  man- 
ner provided  in  said  act  by  the  auditing 
board,  and  that  the  same  was  approved  be- 
fore it  was  delivered  to  the  payee  thereof. 
Under  this  rule  the  amended  complaint  was 
not' sufficient  It  follows  that  the  court  be- 
low erred  in  overruling  the  demurrer  to  the 
amended  complaint. 

It  Is  not  necessary  to  decide  what  allega- 
tions would  be  required  In  a  complaint  on  a 
warrant  issued  by  order  of  the  circuit  court 
under  the  provisions  of  said  act,  or  as  to  the 
validity  of  that  part  of  said  act 

Judgment  reversed,  with  Instructions  to 
sustain  the  demurrer  to  the  amended  com- 
plaint, and  for  further  proceedings  not  in- 
consistent with  this  opinion. 


<163  iDd.  442) 

MONDAMIN  MEADOWS  DAIRY  CO.  t. 
BRUDI  et  al.    (No.  20,399.) 

(Supreme  Court  of  Indiana.    Dec  14,  1904.) 

CONTBACTS  —  ACTION  —  PLEADING — COMPLAINT 
—  CONDITIONS  PBECEDENT  —  PEBFORMANCE  — 
CONSTBUCnON  OF  CONTBACT — QUESTION  FOB 
JURY  —  LIQUIDATED  DAMAGES— BILL  OF  KX- 
CEPTI0N8— NECESSITY. 

1.  Where  plaintiff  alleged  that  he  aRreed  to 
furnish  defendant  1,000  pounds  of  milk  every 
day  for  a  certain  period,  and  did  not  allege  per- 
formance, but  averred  that  he  did  deliver  an 
average  of  1,000  pounds,"  etc.,  except  when  pre- 
vented by  defendant,  the  complaint  was  insuffi- 
cient, under  Burns'  Ann.  St  1901,  {  373,  pro- 
viding that  in  pleading  the  performance  of  a 
condition  precedent  in  a  contract  it  shall  be  suf- 
ficient to  allege  generally  that  the  party  per- 
formed all  the  conditions  on  bis  part. 

2.  The  alleged  error  in  denying  defendant's 
motion  that  ttie  complaint  be  made  more  specific 
was  not  properly  before  the  Appellate  Court 
where  neither  the  motion,  nor  the  ruling,  nor 
exception  thereto  had  been  made  a  part  of  the 
record  by  a  bill  of  exceptions  or  order  of  court, 
as  was  required  under  the  law  of  civil  proce- 
dure in  force  at  the  time  of  trial. 

3.  Whether  an  agreement  in  a  contract  In  suit 
to  pay  live  cents  a  gallon  as  damages  for  each 
gallon  of  milk  not  delivered  under  the  contract 
\raa  to  be  considered  as  a  penalty  or  as  liq- 
uidated damages  was  a  (juestion  for  the  court. 

4.  Where  defendant  milkman  contracted  with 
plaintiff  for  the  purchase  of  1,000  pounds  of 
milk  each  day,  which  plaintiff  was  to  be  per- 
mitted to  purchase  from  certain  territory  with- 
out interference  by  defendant,  the  stipulation 

f  S.  Bm  Damages,  voL  16,  Cent.  Die.  J  ISC 


that  plaintiff  should  pay  five  cents  as  damages 
for  each  gallon  of  milk  which  he  failed  to  fur- 
nish was  for  liquidated  damages. 

Appeal  from  Superior  Court,  Allen  Coun- 
ty;   E.  O'Rourke,  Judge. 

Action  by  Henry  E.  and  Gottlieb  A.  Brudi 
against  the  Mondamln  Meadows  Dairy  Com- 
pany and  another.  Judgment  for  plaintiffs 
against  defendant  corporation,  and  it  ap- 
pealed to  the  Appellate  Court  Transferred 
to  the  Supreme  Court  under  section  1337u, 
Burns'  Ann.  St  1901.    Reversed. 

Ellison  &  Keegan  and  Barrett  &  Morris, 
for  appellant  Robertson  &  O'Rourke,  for 
appellees. 

JORDAN,  J.  The  record  In  this  appeal 
discloses  that  two  cases,  numbered,  respec- 
tively, 7,402  and  7,403,  commenced  by  appel- 
lees, Henry  E.  and  Gottlieb  A.  Bmdi,  against 
appellant  herein  and  one  Thomas  E.  Ellison, 
^ere  consolidated  In  the  lower  court,  and 
treated  as  a  single  case.  On  the  Issues  Join- 
ed upon  the  pleadings  of  the  parties  there 
was  a  trial  before  a  Jury,  and  a  verdict  for 
$700  returned  in  favor  of  appellees  against 
both  of  the  aforesaid  defendants.  Along 
with  their  general  verdict,  the  Jury  returned 
answers  to  numerous  Interrogatories  pro- 
pounded. Subsequently,  on  the  separate  mo- 
tion of  the  defendant  Ellison,  he  was  grant- 
ed a  new -trial,  and  thereafter  appellees  dis- 
missed the  cause  of  action  as  to  him,  and 
Judgment  was  rendered  against  them  In  his 
favor  for  costs. 

The  complaint  in  cause  No.  7,402  consists 
of  two  paragraphs,  numbered  1  and  2.  The 
complaint  in  cause  No.  7,403  Is  In  one  para- 
graph. As  the  two  cases,  after  their  con- 
solidation, appear  to  have  been  treated  by 
the  trial  court  and  tried  as  a  single  case, 
we  will  therefore  In  this  appeal  treat  each 
paragraph  of  the  two  complaints  as  sepa- 
rate paragraphs  of  a  single  pleading,  and 
for  that  purpose  we  will  consider  them  in 
the  above  order  as  paragraphs  1,  2,  and  3 
of  the  complaint 

The  first  paragraph  declares  upon  a  writ- 
ten contract,  a  copy  of  which,  it  is  alleged. 
Is  filed  with  the  complaint,  marked  "Exhib- 
it A."  The  plaintiffs  In  this  paragraph  seek 
to  recover  damages  for  a  breach  or  violation 
of  this  contract  It  Is  alleged  therein  that 
the  defendant,  appellant  herein.  Is  a  corpo- 
ration operating  and  doing  business  In  the 
city  of  Ft  Wayne,  Allen  county,  Ind.  That 
It  is  engaged  In  dealing  In  milk  and  In  manu- 
facturing dairy  products  for  sale.  On  July 
9,  1900,  the  plaintiffs  were  then,  and  for  some 
years  prior  thereto  had  been  partners  in 
the  milk  and  dairy  business  at  the  town  of 
New  Haven,  in  said  Allen  county,  and  were 
engaged  in  selling  milk  and  dairy  products 
In  said  town  and  in  the  city  of  Ft.  Wayne. 
On  the  date  last  mentioned  they  entered  Into 
a  written  contract  with  the  defendant  Thoni- 
as  E.  Ellison,  who  at  said  time  was  engaged 
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In  the  miSc  and  Ice  cream  biuineat,  and  was 
about  to  oi^nlze  a  corporation  to  be  known 
as  the  Mondamln  Meadows  Dairy  Ompany, 
to  wUcb  he  proposed  to  assign  all  o{  his 
rights  In  and  to  the  said  contract  Said 
company,  when  incorporated,  was  to  assume 
all  liabilities  of  said  Ellison  under  the  con- 
tra<:t,  and  It  was  agreed  and  stipulated 
therein  that  the  plalntUfs  should  sell  and  de- 
liver to  the  defendant  Ellison  the  property, 
machinery,  and  goods  used  by  them  in  the 
dairy  business,  together  with  the  good  will 
of  said  business.  And  it  was  further  agreed 
that  they  should  furnish  to  the  said  com- 
pany, at  its  depot  in  Ft  Wayne,  1,000  pounds 
of  good,  pure,  sweet  milk  every  day  for  the 
period  of  flye  years,  for  which  the  defend- 
ants were  to  pay  12  cents  per  gallon.  Each 
gallon  of  said  milk  was  to  weigh  8.6  pounds, 
and  was  to  contain  4  per  cent  butter  fat 
It  was  provided  that,  if  a  greater  or  less  per- 
centage of  butter  fat  than  4  per  cent  was 
contained  In  each  gallon  of  milk,  the  price 
was  to  be  increased  or  decreased  according- 
ly, etc.  It  was  stipulated  that  Ellison  and 
the  said  company  should  not  buy  of  any 
other  person  in  the  neighborhood  in  the 
townships  of  Adams  and  Jefferson  and  north 
of  New  Haven,  where  the  plaintiffs  were 
buying  or  expected  to  buy  milk,  and  that 
the  plaintiffs  were  to  buy  east,  north,  and 
south  of  New  Haven,  and  that  said  de- 
fendants should  only  buy  of  dairymen  or 
milkmen  west  of  the  Hartzell  Boad.  It  Is 
averred  that  under  said  contract  plaintiffs 
did  deliver  to  the  defendants  "an  average  of 
1,000  pounds  of  good,  pure,  and  tweet  milk 
every  day,  except  when  prevented  from  so 
doing  by  the  act  of  said  defendants  in  en- 
tering upon  the  territory  so  assigned  to 
plaintiffs  and  buying  large  quantities  of  milk 
from  persons  from  whom  plaintiffs  expected 
and  intended  to  purchase  milk  for  such  de- 
livery, until  the  day  of  December, 

1901,"  at  which  time  defendants  refused  to 
carry  out  said  contract  or  to  pay  plaintiffs 
for  milk  so  sold  and  delivered  to  them.  (Our 
italics.)  It  is  further  alleged  that  the  plain- 
tiffs during  said  time  sold  and  delivered  to 
the  defendants  a  certain  mentioned  number 
of  gallons  of  pure,  sweet  milk  of  the  value 
of  $6,796,  for  which  they  had  received  pay* 
meut,  exc^t  $822.32,  which  amount  the  de- 
fendants, it  is  alleged,  have  refused  to  pay. 
It  is  further  disclosed  that  the  average  of 
4  per  cent  of  butter  fat  was  maintained  by 
the  plaintiffs,  but  the  defendants  never  gave 
them  any  credit  for  any  excess  over  4  per 
ceut,  although  there  was  frequKitly  an  ex* 
cess  over  such  per  cent  The  paragraph  de- ' 
mands  judgment  for  $1,000.  With  some  ex- 
ceptions, it  may  be  said  that  this  paragraph 
substantially  sets  out  tbe  terms,  provisions, 
and  conditions  of  the  contract  upon  which  it 
Is  based. 

The  second  paragraph  of  the  complaint  is 
in  the  nature  of  a  common  count  for  goods 


sold  and  deliva«d.    A  bill  of  partlcalan  Is 
filed  with  this  paragraph. 

The  third  paragraph  of  complaint  Is  fonad- 
ed  on  the  same  contract  set  up  in  tbe  first 
paragraph,  and  charges,  among  other  thhigi, 
as  a  Iweacfa  thereof,  that  the  defendants 
wrongfully  violated  said  contract  by  en- 
tering into  particular  territory  and  purchas- 
ing milk  th«ein,  which,  under  tbe  terms 
and  stipulations  of  the  contract  they  were 
forbidden  to  do,  and  thereby  It  is  alleged 
they  prevented  plaintiffs  from  furnishing 
each  day  the  required  amount  of  nailk  as 
provided  by  the  contract,  etc. 

The  appellant  unsnoceosfully  moved  tbe 
court  to  require  the  plaintiffs  to  make  their 
complaint  more  spedflc.  A  demurrer  by  tbe 
company  to  each  paragraph  of  the  complaint 
was  overruled,  and  proper  exceptions  re- 
served. It  answered  tbe  oomplaiiit  ta  three 
paragraphs — denial,  payment,  and  esto^l 
— and  also  filed  a  cross-complaint  wherd>y 
It  sought  to  recover  damages  against  tbe 
plalntifb  for  alleged  breaches  of  the  con- 
tract Among  those  specified  and  relied  up- 
on In  the  croaa-con^lalnt  was  the  failure 
of  plaintiffs  each  day  to  furnish  to  appel- 
lant 1,000  pounds  of  pure,  sweet  milk,  as  re- 
quired by  the  contract  Tbe  deficit  each  day 
in  the  number  of  gallons  is  shown  to  have 
aggr^ated  between  August  15,  1900,  and 
May  11.  1901,  6,550.6  gallons,  for  wUdi  it  is 
alleged  plaintiffs,  under  the  contract  agreed 
to  pay  as  liquidated  damages  6  cents  per  gal- 
lon. 

Among  the  ettan  assigned  and  argued  by 
api>ellant  for  a  reversal  are  (1)  that  the  court 
erred  in  overruling  its  demurrer  to  the  first 
paragraph  of  the  complaint;  (2)  denying  its 
motion  to  make  the  complaint  more  specific; 
(3)  overruling  its  motion  for  a  new  trial 

It  is  insisted  with  much  force  and  eameat- 
ness  by  appellant's  counsel  that  tbe  first  par- 
agraph of  the  complaint  Is  insuffldent  to 
withstand  a  demurrer,  for  the  reason  that  it 
failed  either  to  allege  generally  that  tbe 
plaintiffs  had  performed  all  of  the  condi- 
tions o'f  the  contract  in  question  on  their 
part,  as  authorized  by  section  373,  Bums' 
Ann.  St  1901,  or  to  show  such  performance 
on  their  part  by  specific  facts  stated  in  tbe 
pleading.  That  tbe  plaintiffs  were  required 
to  conform  to  this  rule  of  pleading  in  order 
to  render  their  complaint  sufflcioit  upon  the 
contract  upon  which  it  is  based  in  the  ab- 
sence of  disclosing  a  sufiBdent  excuse  for 
their  nonperformance  is  a  well-settled  propo- 
sition. Home  Ins.  Co.  v.  Duke,  43  Ind.  418; 
Bertelson  ▼.  Bower.  81  Ind.  612;  Board, 
etc.,  V.  Hill,  115  Ind.  316,  16  N.  B.  156,  and 
cases  there  dted;  Collins  t.  Amiss.  150  Ind. 
593,  65  N.  E.  906,  and  authorities  there  dted : 
Watson  V.  Deeds,  3  Ind.  App.  75,  29  N.  E. 
151 ;  Louisville,  etc..  By.  Co.  y.  Widman,  10 
Ind.  App.  92,  87  N.  B.  654.  It  will  be  ob- 
served that  under  the  averments  of  the 
pleading  in  question  there  is  an  entire  ab- 
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Bence  of  ant  Bhowlng  that  plRintUEs,  during 
the  time  In  which  they  were  not  preventefl 
b7  the  acts  of  the  defendants,  delivered  each 
day  the  atipnlated  ntuuba  of  ponnda  of 
good,  pnre,  and  aweet  milk ;  bnt,  on  the  con- 
trary, It  is  expressly  disclosed  that  they  did 
not  comply  at  least  with  this  positive  stipu- 
latlOD  of  the  contract  Far  angtat  appearing, 
they  may  have  on  one  day  delivered  iMO 
pounds  6f  milk,  and  on  the  next  sncceedlng 
day  delivered  1,600  pounds,  In  the  aggre- 
gate 2,000  powids  for  ttie  two  days,  thereby 
making  an  average  delivery  of  1,000  ponnOs 
ft>r  each  day ;  hot  dettvery  each  day  on  their 
part  of  an  unequal  number  of  pounds.  So 
as  to  make  a  dally  average  of  1,000  paiuitds, 
certainly  cannot  be  sadd  to  be  a  compliance 
with  their  agreement  under  the  contract 
It  fellows,  therefore,  that  the  failure  of  the 
paragraph  to  conform  to  the  rule  of  plead- 
ing which  we  have  stated  renders  it  insuffl- 
dent,  and  the  demurrer  thereto  should  have 
been  sustained. 

It  is  next  insisted  by  counsel  for  appel- 
lant that  the  court  erred  In  denying  their 
motion  to  make  the  complaint  more  specific. 
This  alleged  error,  however,  is  not  properly 
before  us  for  consideration,  for  the  reason 
that  neither  the  motion,  nor  the  ruling  there- 
on, nor  the  exception  to  such  ruling  has 
been  made  a  part  of  the  record  by  a  bill  of 
exceptions  or  order  of  court  Under  our  law 
of  civil  procedure  then  in  force,  this  was 
essential.  Board,  etc.»  v.  Hill,  115  Ind.  S16, 
16  N.  E.  15& 

The  contract  In  suit  contains  the  follow- 
ing provisions  and  stipulatlous:  "It  Is  there- 
fore agreed  that  said  parties  {referring  to  ap- 
pellees herein]  are  to  furnish  said  company 
[appellant  herein]  at  Its  depot  In  Fort 
Wayne,  1,000  pounds  of  good,  pure,  and  sweet 
milk  every  day  for  the  period  of  five  years, 
for  which  they  are  to  receive  the  sum  of 
twelve  cents  per  gallon.  *  *  *  It  Is  also 
agreed  that  If  after  the  16th  day  of  August 
next  said  Brudls  [appellees]  fail  to  deliver 
said  stated  quantity  of  1,000  pounds  of  milk 
per  day  for  a  period  of  three  successive 
days  they  are  to  pay  as  damages  for  such 
failure  five  cents  for  each  gallon  they  fail  to 
furnish."  The  court,  by  Its  instructions,  ap- 
pears to  have,  ia  effect,  submitted  to  the 
jury  the  interpretation  o<  the  above  provi- 
sions or  stipulations  of  the  contract  in  ques- 
tion. By  so  doing  the  court  undoubtedly 
erred.  It  is  the  exclusive  province  of  the 
court  to  interpret  or  construe  the  provisions 
of  a  written  contract  Involved  in  ah  action. 
Manufacturing  Co.  v.  Farqnar,  8  Blackf.  89; 
Comer  t.  Himes,  49  Ind.  482;  Robblns  v. 
Spencer,  121  Ind.  694,  22  N.  B.  600.  The 
question  as  to  the  breach  of  the  contract 
by  the  failure  of  appellees  thereunder  to  de- 
liver dally  the  prescribed  nnmber  of  pounds 
of  milk  of  course  was  a  matter  of  fact  for 
the  determinftion  of  the  joi'y.  As  to  wheth- 
er the  agreement  in  the  instrument  to  pay 
live  cents  a«  damages  for  each  gallon  of  milk 


which  they  failed  to  fomisb,  when  consid- 
ered in  connection  with  the  entire  provisions 
of  the  contract,  should  be  construed  or  held 
to  be  either  a  penalty  or  liquidated  dam- 
ages, was  purely  a  question  for  the  decision 
of  the  court  While  the  employment  of  the 
term  "llquidfited  damages"  in  a  contract  in 
SBch  cases  as  this  may  be  said  to  more  fully 
manUSst  ot  emptaaslxe  the  Intmtioit  of  the 
parties,  still  the  term  is  not  an  indispensable 
test  for  if,  from  a  consideration  of  the 
particular  provision,  la  connection  with  oth- 
er parts  ot  the  written  instrument  it  Is 
disclosed  tliat  the  parties  Intended  by  tlieir 
agreement  to  liquidate  the  damages,  such 
efTect  will  be  given  the  agreement  although ' 
they  have  not  expressly  declared  that  the 
sum  or  rate  stated  was  fixed  or  agreed  upon 
as  liquidated  damages.  An  agreement  in 
a  conti-act  in  relation  to  damages  in-  the 
future,  Hke  ail  other  provisions  of  a  writteb 
Instrument  is  to  be  so  construed  as  to  carry 
out  the  intent  of  the  parties.  An  agreement 
or  declaration,  however,  that  the  sum  fixed 
is  or  shall  be  considered  as  liquidated  dam- 
ages, is  not  ss  the  authorities  assert  conclu- 
sive upon  a  court  in  determining  whether 
tile  amount  so  fixed  was  Intended  by  the 
parties  to  be  a  penalty  or  liquidated  dam- 
ages. The  rule  generally  affirmed  by  the 
authorities  is  that  where  it  is  agreed  by  the 
parties  that  the  sum  or  rate  fixed  in  a  con- 
tract shall  be  liquidated  damages,  and  the 
case  is  one  in  which  they  are  at  liberty  to 
so  agree,  such  an  agreement  must  stand  and 
control,  unless  it  is  inconsistent  with  other 
parts  of  the  contract  or  is  unreasonable  or 
unconscionable,  in  view  of  the  probable  dam- 
ages which  may  fiow  from-  a  breach  of  such 
a  contract  The  contract  in  suit  certainly 
presents  a  case  In  which  the  parties  had  the 
right  by  agreement  to  fix,  within  reasonable 
limits,  the  damages  for  a  nondelivery  ot  the 
milk.  It  appears  that  appellant  was  en- 
gaged in  serving  each  day  numerous  patrons 
with  milk,  Ice  cream,  and  other  milk  prod- 
ucts. Under  the  contract  in  question  it  was 
confined  In  its  purchase  of  milk  from  persons 
other  than  appellees  to  certain  prescribed 
territory.  Under  auch  clrcmnstances,  to  say 
the  least  the  actual  damages  which  It  might 
sustain  by  reason  of  appellees'  failure  to  fur- 
nish each  day  the  number  of  pounds  of  milk 
as  stipulated  were  uncertain,  and  not  sus- 
ceptible of  being  measured  by  any  exact 
standard.  It  will  be  observed  that  the  sum 
fixed  by  the  parties  was  for  the  failure  of 
appellees  to  perform  a  particular  act  agreed 
to  be  performed  by  them,  and  appellant  was 
to  be  compensated  in  damages  for  a  breach 
of  such  performance  by  a  payment  of  the 
stipulated  rate  as  to  each  gallon  of  milk 
which  they  failed  to  furnish  or  deliver.  lu 
the  interpretatkm  of  contracts  like  the  one 
here  Involved,  wherein  the  parties  by  agree- 
ment have  fixed  the  damages  which  may 
arise  In  the  future  by  reason  of  a  breach 
thereof,  and  the  sum  or  rate  so  declared  or 
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fixed  Is  not  dlsproportloned  to  tbe  Iobb  which 
may  result  from  such  breach,  and  tbe  dam- 
ages cannot  be  ascertained  Or  measured  by 
any  exact  pecrmiary  standard,  then  the  sum 
or  rate  stipulated  or  fixed  in  the  contract 
will  be  deemed  as  having  been  Intended  by 
the  parties  as  liquidated  damages.  This  is 
the  rule  afilrmed  and  sustained  by  our  own 
decisions  and  by  many  other  authorities.  In 
support  of  this  rule  and  other  principles  as- 
serted In  this  opinion,  see  Jaqua  t.  Heading- 
ton,  114  Ind.  308,  16  N.  B.  527,  and  cases 
there  cited;  Bird  v.  St  John's,  etc.,  (Jhurch, 
154  Ind.  138,  56  N.  B.  129,  and  cases  there 
cited;  Williams  ▼.  Vance,  9  S.  G.  344,  SO 
Am.  Rep.  26,  and  the  numerous  .authorities 
collected  In  the  footnote  to  the  latter  report; 
Jones  V.  Binford,  74  Me.  439;  18  Oyc.  pp. 
93,  102;  Morris  v.  WUson,  114  Fed.  74,  62 
C.  O.  A.  22;  Harris  ▼.  MlUer  (O.  O.)  11  Fed. 
118.  In  McOormick  t.  Mitchell,  67  Ind.  248, 
a  party  contracted  to  pay  a  certain  sum  oT 
money  on  his  failure  to  deliver  certain  hogs 
at  a  time  and  place  specified.  It  was  held 
In  that  case  that  the  sum  named  or  fixed 
was  liquidated  damages.  When  tested  by 
the  rules  or  principles  affirmed  and  en- 
forced by  the  authorities  herein  cited,  we 
can  perceive  no  reason  why  the  agreement 
as  to  damages  in  the  contract  in  tills  case 
should  not  be  construed  and  held  to  have 
been  intended  by  the  parties  as  liquidated 
damages.  When  the  damages  in  a  case  have 
.been  liquidated  by  the  parties,  It  Is  neither 
necessary  to  allege  nor  prove  any  actual 
damages,  because  the  sum  or  rate  stipulated 
or  fixed  by  them  is,  under  such  circumstan- 
ces, to  be  taken  and  held  as  the  measure  of 
the  damages.  Stanley  v.  Montgomery,  102 
Ind.  102,  26  N.  B.  213;  Spicer  v.  Hoop,  61 
Ind.  365;  Jaqua  v.  Headington,  supra. 

For  the  errors  stated,  the  Judgment  Is 
reversed,  and  tbe  cause  remanded,  with  In- 
structions to  the  lower  court  to  grant  appel- 
lant a  new  trial,  and  to  sustain  the  demur- 
rer to  tbe  first  paragraph  of  tbe  complaint, 
and  for  further  proceedings  not  inconsistent 
with  this  opinion. 


CHICAGO  TERMINAL  TRANSFER  CO.  t. 
WALTON.     (No.  20,347.)  I 

(Supreme  Court  of  Indiana.    Dec.  14,  1904.) 

APPBAI.— BBIXr  —  PKBPABATTON— WA.IVXB  OF 
OBJECTIONS— ASSIOnUENTS  OW  IBBOB-— BUI.- 
IHO  ON  PLEADINGS— NEW  TBIAI.  —  INSTBUO- 
HONS— WKIQHT   or   EVIDENOK. 

1.  Where,  on  appeal,  It  was  assigned  that  the 
eourt  erred  In  overruling  appellant's  demurrer 
to  the  first  and  second  paragraphs  of  the  com- 

glaint,  but  appellant  failed  to  set  forth  In  its 
rief  a  copy  of  the  second  paragraph  of  said 
complaint,  or  the  substance  thereof,  and  the  de- 
murrer, as  required  by  clause  5  of  rule  22  of  tbe 
Supreme  Court  (65  N.  B.  vl),  the  assignments 
were  waived. 

2.  Tbe  assignment  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial 
was  waived  where  the  causes  assigned  for  new 
trial  were  not  set  oat,  or  a  succinct  statement 

'See  74  N.  E.  988.    Rehearing  deDled,  74  N.  B.  IDK. 


thereof  made,  in  appellant's  brle&  as  requited 
by  Sap.  Ct.  RuU  ^  cl.  5  (55  N.  B.  vl). 

S.  On  appeal  all  questions  relative  to  In- 
structions given  and  offered  were  waived  wlien 
neither  the  language  nor  a  succinct  statement 
thereof  was  set  forth  in  appellant's  brief,  as  re- 
quired by  Sup.  Ct.  Rule  22,  cL  S  (66  N.  ■• 
")• 

4.  Appellant  was  not  in  a  position  to  question 
whether  the  verdict  was  sustained  by  the  evi- 
dence, or  contrary  to  the  law,  where  he  failed  b> 
comply  with  the  requirement  of  Sup.  Ct  Rule 
22,  cL  6  (55  N.  B.  vi),  that  the  brief  "shall  con- 
tain a  condensed  recital  of  the  evidence  in  nar- 
rative form  80  as  to  present  the  substance  dear- 
ly and  concisely. " 

Appeal  from  Superior  Court,  Lake  Ooiuity; 
H.  B.  Tuthill,  Judge. 

Action  by  John  W.  Walton  against  the  Chi- 
cago Terminal  Transfw  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Transferred  from  the  Appellate  Court  under 
section  1337U,  Burns'  Ann.  St  1901;  Acts 
1901,  p.  690,  c  269.    Appeal  dismissed. 

Jesse  B.  Barton  and  Jno.  B.  Peterson,  for 
appellant  Crumpacker  A  Moran,  for  ap- 
pellee. 

MONKS,  J.  This  action  was  brought  by 
appellee  to  recover  damages  for  po'sonal  in- 
juries received  by  his  infant  son  through  tlie 
alleged  negligence  of  appellant  A  trial  of 
said  cause  resulted  in  a  verdict  nnd,  over  a 
motion  for  a  new  trial,  a  judgment  In  favor 
of  appellee.  The  errors  assigned  are:  (1) 
The  court  erred  in  overruling  appellanf  a  de- 
murrer to  appellee's  first  paragraph  «( 
amended  complaint;  (2)  that  the  court  erred 
In  overruling  appellant's  demurrer  to  the  sec- 
ond paragraph  of  appellee's  amended  cmn- 
plaint;  (3)  that  the  court  erred  In  OTerrollng 
appellant •  motion  for  a  new  trial  of  said 
cause. 

Appellee  insists  that  appellant  has  failed  to 
comply  with  the  requirements  of  rale  22  (56 
N.  B.  v)  In  the  preparation  of  ita  brief.  Ap- 
pellant has  failed  to  set  forth  in  Ita  brief  a 
copy  of  the  second  paragraph  of  the  amend- 
ed complaint  or  the  substance  or  a  aacctnct 
statement  thereof,  and  the  demurrer  thereto, 
as  required  by  clause  6  of  rule  22  of  this 
court  For  this  reason  the  first  and  second 
assignments  of  error  are  waived.  Peny,  etc, 
Co.  V.  Wilson,  leo  Ind.  435,  437,  438.  67  N.  S. 
183;  Webster  r.  Major  (Ind.  App.)  n  N.  1. 
176,  177.  The  causes  assigned  for  a  new 
trial  are  not  set  out  or  a  succinct  statemoit 
thereof  stated  In  appellant's  brief,  aa  re- 
quired by  said  rule,  for  which  reason  tbej 
are  waived.  Peny,  etc,  Co.  ▼.  Wilson,  100 
Ind.  437,  438,  67  N.  E.  183;  City  of  South 
Bend  v.  Turner  (Ind.  Sup.)  71  N.  B.  687,  9S^ 
Nurrenliem  v.  Daniels  (Ind.  Sup.)  71  N.  1. 
888,89a 

All  questions  rdative  to  the  Instructtooi 
given  and  offered  are  waived  for  tbe  further 
reason  that  neither  tbe  language  nor  a  suc- 
cinct statement  thereof  is  set  forth  In  appd- 
lant's  brief,  as  required  by  clause  6  of  rale 
22  (55  N.  E.  vl).  Lake  Erie,  etc.,  R.  Oa  t. 
McFall  (thia  term)  72  N.  &  652;   P«on  llB- 
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tnal  Life  Ins.  Go.  t.  Norcroas  (Ind.  Sop.)  72 
N.  E.  132,  138;  Cleveland,  etc.,  R.  Co.  T. 
Stewart,  181  Ind.  242,  248,  68  N.  &  170;  Bar- 
ricklow  T.  Stewart  (Ind.  Sup.)  72  N.  B.  128, 
130;  City  of  South  Bend  v.  Tnrner  (Ind^ 
Sup.)  71  N.  E.  657,  6B8;  Nnrrenbem  t.  Dan- 
iels and.  Sup.)  71  N.  B.  889.  890.  Moreover, 
even  If  the  canses  for  a  new  trial,  or  a  suc- 
cinct statement  thereof,  were  set  out  In  ap- 
pellant's brief,  appellant  is  not  in  a  position 
to  aak  the  decision  of  the  question  whether 
the  verdict  Is  sustained  by  the  evidence  or  Li 
contrary  to  the  law  on  account  of  its  failure 
to  comply  with  the  requirements  of  clause  S 
of  rule  22  of  this  court,  which  requires  that 
the  brief  "shall  contain  a  condensed  recital 
of  the  evidence  In  narrative  form  so  as  to 
present  the  substance  clearly  and  concisely." 
Conner  r.  Andrews,  etc.,  Co.,  102  Ind.  338; 

70  N.  B.  876;  Pittsburg,  etc  R.  Ca  v.  Wil- 
son, 161  Ind.  701,  708,  704,  66  N.  E.  8D0; 
Security,  etc..  Association  T.  Lee,  160  Ind. 
249,  66  N.  B.  745;  Boseker  r.  Chamberlain, 
IGO  Ind.  114,  118,  66  N.  E.  448;  Indiana,  etc., 
R.  Co.  V.  Ditto,  158  Ind.  669,  64  N.  E.  222; 
Lake  Brie,  etc.,  R.  Co.  y.  Shelley  (Ind.  Sup.) 

71  N.  B.  151,  155;  Groves  v.  Hobbs,  32  Ind. 
App.  532;  70  N.  B.  279;  City  of  Sonth  Bend 
y.  Turner  (Ind.  Sup.)  71  N.  B.  657,  668; 
Nnrrenbem  t.  Daniels  (Ind.  Sup.)  71  N.  Bl 
889,  890.  It  has  been  uniformly  held  by  this 
court  that  said  rule  requires  that  the  brief 
be  so  prepared  that  all  questions  presented 
by  the  assignment  of  errors  can  be  deter- 
mined by  an  examination  of  the  briefs  with- 
out looking  to  the  record,  and  that  to  the 
extent  said  rule  la  not  complied  with  the 
same  will  be  considered  waived.  Lake  Brie, 
etc.,  R.  Co.  T.  Shelley  (Ind.  Sup.)  71  N.  B. 
151,  155,  and  cases  cited;  Wolverton  r.  Wol- 
verton  (Ind.  Sup.)  71  N.  B.  124,  125.  See, 
also,  Ginn  r.  State,  161  Ind.  292,  294,  68  N. 
E.  294. 

The  appeal  1b  therefore  dismissed. 

(36  Ind.  App.  141) 
TOLEDO,  ST.  L.  &  W.  B.  CO.  ».  BOND. 
(No.  4,970.)* 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Dec.  7,  1904.) 

KAVm  AND  aKBTART— IKJintm  TO  BKBVAIfT— 

BAIXSOADS  —  BBLT   LINES  —  BTATT7TES  —  AP- 

PLICATIOH — SWrrOH  LIOHTS— PUtADIHO. 

1.  Where  a  brakeman  was  injured  because  of 
a  misplaced  switch,  and  alleged  negligence  In 
defendant's  failure  to  provide  the  switch  ttand 
with  a  signal  light,  but  for  which  omission  the 
Injnry  might  have  been  averted,  notwithstanding 
the  othor  conditions  of  the  switching  appliances, 
the  complaint  shoold  not  be  regarded  aa  stating 
a  common-law  liability,  but  as  proceeding  under 
Burns'  Ann.  St  1901,  {  5173a  et  seq.,  requir- 
ing every  steam  railroad  operating  within  the 
state  to  place  and  maintain  on  each  switch  a 
signal  light,  so  attached  that  it  will  indicate 
safety  when  the  switch  is  set  to  the  main  track, 
and  danger  when  it  is  otherwise  set,  etc. 

2.  A  beh  line  railroad,  maintained  in  a  dty 
by  two  connecting  through  railroad  lines,  for 
the  purpose  of  affording  better  facilities  for  re- 
ceiving and  transferring  i  freight  from  one  line 

~*Rebearlng  dealad.  "franster  to  Bupr«m«  Court 
danlid. 


to  the  other,  and  from  varloas  manufacturing 
establishments  located  on  such  belt  line,  from 
which  switches  were  constructed,  was  a  steam 
railroad  operated  within  the  state,  within  Burns' 
Ann.  St.  1901.  {  5173a  et  seq.,  requiring  switch- 
es on  snch  railroads  to  he  indicated  by  a  signal 
light,  so  attached  as  to  indicate  safety  when  the 
switch  is  closed,  and  danger  when  open,  and  re- 
quiring such  light  to  be  kept  burning  at  night 
and  on  dark  and  foggy  day& 

Appeal    from    Superior  Court,    Madison 
County;  H.  C.  Ryan,  Judge. 

Action  by  Luther  Bond  against  the  Toledo, 
St.  Louis  &  Western  Railroad  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

r 

Braden  Clark  and  Charles  A.  Scbmettan, 
for  appellant.  St.  John  &  Charles,  for  19- 
pellee. 

BLACK.  J.  The  action  of  the  appellee 
was  commenced  In  the  Grant  circuit  court, 
from  which  there  was  a  change  of  venue  to 
the  court  below.  The  overruling  of  the  ap- 
pellant's motion  for  a  new  trial  is  assigned 
as  error.  In  the  complaint  It  was  alleged 
that  the  appellant  (spoken  of  in  the  testi- 
mony as  the  "Clover  Leaf')  and  the  PlttB- 
bnrgb,  Cincinnati  &  St  Louis  Railway  Com- 
pany (spoken  of  in  the  testimony  as  the  "Pan 
Handle'^  owned,  controlled,  maintained,  and 
operated  for  their  mutual  benefit  in  the  dty 
of  Marlon,  Grant  county,  and  In  the  vldnlty 
of  that  city,  a  main  steam  railway  track,  and 
certain  switches  and  side  tracks  connected 
thereto,  which  main  track  was  commonly 
known  In  that  vicinity  as  the  "Belt  Road," 
and,  amongst  other  purposes,  was  operated 
by  those  companies  for  transferring  cars,  lo- 
comotives, and  trains  from  the  main  or  trunk 
lines  of  one  of  them  to  those  of  the  other; 
that  connected  with  the  Belt  Road  were  two 
switches  or  side  tracks,  the  south  one  of 
which  was  used  for  the  storage  of  freight 
cart  and  other  cars  set  thereon  by  the  Pan 
Handle,  and  the  north  one  of  which  was 
used  for  the  storage  of  freight  cars  and  other 
cars  set  thereon  by  the  appellant;  that  the 
cars  were  so  set  on  switches  respectively 
by  the  employSs  of  the  respective  companies, 
known  as  a  yard  or  switch  crew;  that  on  and 
prior  to  February  1,  1902,  the  yard  or  switch 
crew  of  the  appellant  consisted  of  five  em- 
ployes, the  conductor,  the  engineer,  the  fire- 
man, and  appellee  and  another  person  as 
brakemen;  that  there  were  on  the  south 
side  track,  so  connected  with  the  Belt  Road, 
about  15  cars  of  freight,  all  standing  togeth- 
er, on  which  the  brakes  were  set,  bo  that, 
without  releasing  the  brakes,  the  cars  could 
only  be  moved  by  a  violent  force  coming  in 
contact  there'^lth;  that  the  end  of  this  line 
of  cars  was  within  60  or  70  feet  from  the 
point  where  the  south  switch  was  Joined  to 
the  main  track  of  the  Belt  Road;  that  on 
that  day  misting  snow  was  falling,  and  the 
day  was  very  dark  and  cloudy,  and  objects, 
unless  of  large  size  and  very  bright,  could 
not  be  seen  at  a  distance  of  150  or  200  feet 
from  an  observer,  especially  by  a  trainman 
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standing  on  the  t^  of  a  train  of  cars  mov- 
ing  at  a  blgb  rate  of  speed;  tbat  on  and 
prior  to  that  day  the  south  side  track  was 
connected  with  the  main  track  of  the  Belt 
Koad  by  means  of  a  switching  device  oper- 
ated by  means  of  a  long  lever,  which  lay 
close  to  the  ground  or  roadbed  of  the  main 
track,  and  connected  with  the  moving  panel 
of  the  switch,  the  lever  being  used  to  throw 
the  moving  panel  from  the  main  track  to  the 
side  track,  and  back  again,  in  setting  cars 
on  or  removing  them  from  the  side  track; 
that  when  the  moving  panel  was  set  to  the 
side  track  it  would  cause  the  cars  on  the 
main  track  to  go  on  the  side  track,  and,  when 
set  to  the  main  track,  cars  would  pass  with- 
out going  on  the  side  track;  that  ob  and 
prior  to  that  day  tills  switch  was  not  con- 
nected with  any  upright  target,  or  with  any 
signals  to  designate  when  the  moving  panel 
was  set  to  or  from  the  side  track,  nor 
was  there  on  that  day  placed  or  maintained 
upon  this  switch,  thus  connected  with  the 
main  track,  any  signal  light  attached  In  such 
a  manner  to  the  moving  pane)  of  the  switch 
that  it  would  indicate  safety  when  the 
switch  was  set  to  the  main  track  and  dan- 
ger when  it  was  not  set  to  the  main  track, 
nor  was  any  signal  light  whatever  kept  burn- 
ing at  the  switch  between  the  hours  of  sun- 
set and  sunrise  or  on  dark  or  foggy  days, 
and  there  was  no  other  means  of  ascertain- 
ing how  the  switch  was  set,  except  by  the 
position  of  the  lever,  which  lay  close  to  the 
ground,  and  by  the  ends  of  the  rails  of  the 
moving  panel,  either  of  which  could  be  seen 
only  at  a  very  short  distance;  that  on  and 
priolr  to  that  day  there  was  no  lock  on  the 
lever,  or  any  other  means  of  securely  fasten- 
ing the  moving  panel,  but  any  person  passing 
along  the  main  track  could  move  the  panel 
by  turning  the  lever,  thus  moving  the  panel 
to  and  from  the  main  track  of  the  ^elt 
Road;  that  the  appellant  on  that  day,  and 
for  a  long  time  prior  thereto,  liad  full 
knowledge  of  the  foregoing  facts  and  of  the 
condition  of  the  switch,  but  it  knowingly, 
carelessly,  negligently,  and  willfully  permit- 
ted and  allowed  the  switch,  side  track,  and 
swltcliing  device  to  be  and  remain  in  such 
unsafe,  imperfect,  and  unlawful  condition, 
and  knowingly,  carelessly,  negligently,  and 
willfully  failed  to  provide  the  switch  or 
switch  track,  moving  panel,  and  switching 
•device  with  any  signal  light,  signal,  target, 
or  other  signal  whatever,  either  in  the  day 
or  night  time;  that  this  switch,  side  track 
and  switching  device,  at  the  time  mentioned, 
was  extremely  dangerous  and  unsafe  for  the 
employes  Of  the  appellant  and  other  persons 
riding  on  cars  along  the  main'  track  at  that 
point;  that  on  the  day  mentioned  the  switch 
or  yard  crew  of  the  appellant,  consisting  of 
the  persons  before  mentioned,  was  engaged  in 
part  in  transferring  and  moving  cars  along 
the  main  track  of  the  Belt  Road,  and,  while 
80  engaged,  they  started  at  the  main  or  trunk 
line  of  the   appellant,  north  on  the  main 


track  of  the  Belt  Road,  with  an  engine  aud 
eight  freight  cars,  the  engine  being  toward 
tlie  south  and  the  can  to  the  north,  the  north 
car  being  a  large  refrigerator  box  car;  that 
the  train,  consisting  of  the  engine  and  eight 
cars,  was  at  the  time  and  during  all  tliat  day 
Ip  the  charge  of  a  person  named,  as  conduc- 
tor thM'eof,  and  was  run  backward  on  the 
mala  track  of  the  Belt  Road,  toward  the 
Qortii,  at  a  high  and  dangerous  rate  of  speed, 
from  16  to  18  miles  per  ttour,  and  was  mov- 
ing at  tbat  speed  when  it  approached  and 
came  up  to  the  said  soyth  switch;  that  the 
appellee  at  tbat  time  was  on  top  of  said  re- 
frigerator box  car,  he  being  then  an  em- 
ploy6  of  the  app^ant,  and  bting  properly 
at  that  place  in  the  discharge  of  bis  duty  as 
brakemao;  that  at  that  time  the  movhig 
panel  of  said  sonth  switch  was  so  set  as  to 
throw  cars  moving  northward,  on  the  main 
track,  upon  the  side  track  and  against  the 
cara  which  were  standing  thereon;  that  ap- 
pellee did  not  and  could  not  see  the  condi- 
tion of  the  switch  or  the  position  of  the  mov- 
ing panel  until  the  box  car  on  wUcb  he  was 
standing  was  within  a  short  distance  of  the 
switch,  to  wit;  SO  or  40  feet;  tliat  as  aooo 
as  he  saw  the  condition  of  the  switch,  and 
that  It  was  set  to  the  side  track  he  attemp- 
ted to  signal  the  conductor  or  engineer  of 
the  train  to  stop  It,  but  no  one  responded  to 
tlie  signal;  that  If  such  signal  Iiad  been 
seen  and  acted  upon  it  would  have  been 
impossible  to  stop  or  materially  to  check 
the  speed  of  the  train  before  it  collided 
with  the  can  standing  ou  the  side  tracfc; 
that,  had  the  switch,  moving  panel,  or  side 
trac^  been  provided  with  signal  lights  at- 
tached thereto  in  such  manner  as  to  indi- 
cate danger  when  the  switch  was  not  set  to 
the  main  track,  the  signal  lights  could  have 
been  seen  in  time  so  that  the  train  could 
have  been  stopped,  or  so  checked  as  to  have 
avoided  a  collision  with  the  cara  staAding  on 
the  side  track;  that  by  reason  of  the  moving 
panel  being  set  to  the  side  track,  and  not  to 
the  mfiln  track,  the  train,  with  the  appellee 
on  the  front  car,  was  thrown  from  the  malD 
track  upon  the  side  track  and  violently  col- 
lided with  the  15  cars  so  standing  thereon. 
with  such  force  as  to  crush  the  car  on  wW?h 
he  was  standing,  and  to  break  in  two  the 
car  immediately  following  it,  and  if  appellee 
had  remained  on  the  l>ox  cor  he  would  have 
been  in  great  danger  of  being  fatally  injured, 
and  he  so  believed  at  the  time;  that  from 
the  time  he  first  observed  that  the  switch 
had  been  so  thrown,  to  the  time  of  the  col- 
lision, the  only  means  he  had  of  getting  from 
the  box  car,  or  of  escaping  from  the  threat- 
ened danger,  was  to  Jump  from  the  top  of 
the  car  to  the  ground,  and  lie  could  not  have 
remained  on  top  of  the  car  when  the  colli- 
sion occurred;  that  be  believed  at  tlie  time 
that  the  only  way  to  escape  from  the  threat- 
ened danger  to  his  life  was  to  Jump  from 
the  car,  and  acting  upon  that  bellrf,  wben 
the  box;  car  was  within  five  or  ten  feet  from 
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the  cars  on  the  side  track,  wbile  the  train 
was  moving  at  said  high  speed,  he  jumped 
from  the  top  of  the  box  car  to  the  frozen 
gi-ound  on  the  side  of  the  track,  and  by  rea- 
son thereof  both  of  his  ankles  and  the  bones 
thereof  were  broken  off  at  the  ankle  Joint, 
etc.,  the  natnre  and  extent  W  his  Injury  and 
expenses  being  stated;  that  the  Injury  was 
the  direct  and  proximate  result  of  the  negli- 
gence of  the  appellant,  as  above  set  out.  In 
BO  maintaining  said  switch,  side  track,  mov-- 
Ing  panel,  and  switching  device  in  the  man- 
ner above  set  out,  and  said  negligence  was 
the  proximate  cause  of  the  Injury,  etc.,  stat- 
ing the  amount  In  which  he  had  been  dam- 
aged, and  demanding  judgment  therefor. 

The  theory  on  which  the  pleader  Intended 
to  proceed  Is  not  as  manifest  as  seems  de- 
sirable. For  application  of  the  closing  aver- 
ments respecting  negligence,  It  Is  necessary 
to  revert  to  the  former  averments,  where  we 
find  the  condition  of  the  switching  applian- 
ces fully  described,  and  characterized  as  neg- 
ligently so  maintained.  The  cause  of  the  In- 
jnry  was  the  unslgnaled  open  switch  with 
the  stationary  cars  standing  on  the  side  tradt, 
and  the  rapid  speed  of  the  train  on  which 
the  appellee  was  employed.  It  Is  not  alleged 
that  the  appellant  caused  the  switch  to  be 
opened  or  left  open,  or  had  any  knowledge 
or  notice  of  its  being  open,  or  that  it  was 
open  because  of  the  want  of  a  lock,  target, 
or  signal  light;  nor  Is  any  negligence  attrib- 
uted because  of  the  presence  of  the  freight 
cars  upon  the  side  ti-ack,  or  because  of  the 
speed  of  the  train.  '  It  Is  not  shown  that  If 
there  had  been  a  lo<^  or  a  target  or  a  signal 
light  the  moving  panel  would  n6t  have  been 
In  the  dangerous  position,  nor  does  It  appear 
that  if  there  had  been  a  lock  or  a  target  the 
appellee  would  have  bad  knowledge  there- 
from of  the  dangerous  position  of  the  moving 
panel.  It  is  not  alleged  that  the  appellee  did 
not  know  that  the  switching  appliance  was 
not  provided  with  a  lock  or  a  target  or  a 
signal  light  It  Is  alleged  that  by  reason  of 
the  moving  panel  being  set  to  the  side  track, 
and  not  the  main  track,  the  train  was-  thrown 
npon  the  aid*  track  and  violently  collided 
with  the  cars  standing  thereon;  and,  if  we 
except  what  is  said  with  reference  to  signal 
lights,  it  is  not  shown  that  any  or  all  the 
n^Ugent  acts  or  omissions  alleged  caused  the 
existence  of  the  conditions  which  brought 
about  the  injury.  While  it  is  not  alleged  that 
the  appellee  did  not  have  knowledge  of  the 
general  structure  or  condition  of  the  switch- 
ing appliances  as  described,  It  does  appear 
that  he  did  not  know  that  the  switch  was 
open  or  that  the  moving  panel  was  in  a  dan- 
gerous position.  This  dangerous  condition 
be  discovered  too  late,  under  the  circum- 
stances, to  escape  the  Injary  caused  thereby; 
and  it  is  alleged  that  had  the  switch,  mov- 
ing panel,  or  side  track  been  provided  with 
signal  lights  attached  thereto  In  such  a  man- 
ner as  to  Indicate  danger  when  the  switch 
waa  not  set  to  the  main  track,  the  signal 


lights  could  have  been  seen  in  time  bo  that 
the  train  could  have  been  stopped,  or  so 
checked  as  to  have  ayoided  a  collision  with 
the  cars  standing  on  the  main  track;  and 
that,  from  the  time  he  first  observed  that  the 
switch  had  been  thrown  to  the  time  of  the 
collision,  the  only  means  of  escape'  was  to 
jump  from  the  car.  Thus  It  appears  that  the 
failure  to  provide  the  switching  appliance 
with  a  signal  light  is  charged  to  have  been 
an  omission  but  for  which  the  injury  might 
have  been  averted,  notwithstanding  the  con- 
dition otherwise  of  the  switching  appliances. 

So  we  are  of  the  opinion  that  the  complaint 
should  be  regarded  as  one  proceeding,  not  as 
af  common  law,  but  under  the  statute  of  May 
15,  1901  (Acts  1901,  p.  160,  c.  09;  section 
5173a  et  seq.,  Biu-ns'  Ann.  St  1001).  It  is 
provided  by  the  first  section  of  that  statute: 
"That  every  steam  railroad  company  operat- 
ing wholly  or  partly  in  the  state  of  Indiana, 
shall  place  and  maintain  upon  each  switch 
In  said  state  that  is  connected  with  the  main 
track,  a  signal  light  attached  In  such  manner 
to  the  moving  panel  of  such  switch  that  it 
will  indicate  safety  when  such  switch  is  set 
to  such  main  track,  and  that  it  will  Indicate 
danger  when  such  switch  Is  not  set  to  the 
main  track.  Said  light  shall  be  kept  bright- 
ly burning  constantly  between  the  hours  of 
sunset  and  sunrise,  and  on  such  days  or  parts 
of  days  as  are  dark  or  foggy."  Section  3  is 
as  follows:  "That  for  any  violation  or  failure 
to  comply  with  any  of  the  provisions  of  this 
act,  such  company  shall  be  liable  to  all  per- 
sons and  employes  Injured  by  reason  there- 
of, and  no  employe  shall  in  any  case  be  held 
to  have  assumed  the  risk  incurred  by  reason 
of  such  violation  or  failure." 

The  controlling  matter  agitated  in  the  dls^ 
cusslon  of  the  «fvidence  is  the  question  wheth- 
er or  not  the  railroad  designated  In  the  com- 
plaint as  the  "Belt  Road"  was  such  a  main 
track  as  is  contemplated  by  this  statute. 
The  railroad  designated  on  a  plat  introduced 
by  the  appellant  as  the  "Semi-Belt"  was  sit- 
uated about  four  miles  from  the  railroad  sta- 
tion of  the  appellant  at  the  city  of  Marlon, 
Grant  county.  It  extended  north  and  south 
2^  miles,  between  the  main  or  trunk  line  of 
the  Panhandle  Company  and  that  of  the  ap- 
pellant, and  it  was  owned  and  operated  by 
both  of  these  companies  for  their  mutual 
benefit  It  was  used  as  a  connecting  or  trans- 
fer track  between  the  railroads  of  these  com- 
panies, for  the  exchange  or  transfer  of  cars 
from  one  road  to  the  other,  and  for  reaching 
various  manufacturing  establishments  not  lo- 
cated on  the  trunk  line  of  either  of  the  com- 
panies, but  situoted  in  the  vicinity  of  the  Belt 
Road,  and  reached  by  switches  and  side 
tracks  connecting  with  It  Sometimes  freight 
trains  and  passenger  trains  were  run  In  upon 
it  to  permit  the  passing  of  other  trains  on 
the  trunk  lines,  and  sometimes,  in  case  of  a 
wreck  on  the  road  of  either  company,  it  was' 
used  for  the  passage  of  trains  from  tbe  road 
of  one  company  to  and  upon  that  of  the  oth- 
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■er  in  detouring  for  the  purpose  of  avoiding 
the  blockade  so  caused,  but  no  regular  pas- 
senger or  freight  trains  were  run  ova:  It  on 
schedule  time.  Cars  were  sometimes  stored 
on  It  near  Its  ends,  for  a  short  time,  in  cases 
of  emergency.  There  were  no  depots  or  tele- 
graph stations  on  the  Belt  Road.  It  and  Its 
side  tracks  were  maintained  by  a  separate 
section  crew,  which  had  no  business  on  the 
trunk  lines  of  the  companies.  Among  the 
uses  of  the  side  tracks  connected  with  the 
Belt  Road  was  the  storage  of  cars,  and  the 
main  track  of  the  Belt  Road  was  kept  open 
by  the  companies,  except  In  cases  of  emer- 
gency. Trains  upon  the  Belt  Road  were  not 
subject  to  the  orders  of  the  train  dispatchers 
of  the  companies  by  whom  the  traflSc  on  the 
trunk  lines  was  regulated.  The  yard  crews 
worked  only  in  daytime,  and  sometimes  at 
night  a  regular  train  of  the  Pan  Handle  Com- 
pany would  run  from  Its  road  over  the  Belt 
Road  to  deliver  cars,  and  sometimes  at  night 
an  engine  of  the  appellant  with  cars  attach- 
ed, to  be  delivered  to  connecting  lines,  would 
run  on  the  Belt  Road.  There  was  telephone 
connection  by  means  of  which  the  division 
superintendent  had  communicated  with  a 
witness  engaged  at  the  Belt  Road.  The  Belt 
Road  was  not  kept  up  to  the  same  standard 
as  the  main  or  trunk  line  of  the  appellant. 
There  were  four  switches  connecting  as  many 
side  tracks  with  the  Belt  Road.  The  first 
one  north  of  the  appellant's  trunk  line  was 
known  as  the  "South  Switch,"  and  was  used 
by  the  Pan  Handle  Company  for  storing  cars. 
The  switching  crews  of  the  appellant  had  no 
business  of  this  side  track,  but  delivered 
their  cars  to  the  Pan  Handle  Company  on  a 
side  track  ffirtber  north,  known  as  the  "Old 
Rolling  Mill  Switch."  At  the  time  of  the 
appellee's  injury,  the  switches  leading  from 
the  main  trunk  or  trunk  lines  of  the  appel- 
lant and  the  Pan  Handle  Company  to  the 
Belt  Road  were  equipped  with  targets,  locks, 
and  switch  lights,  but  those  leading  from  the 
Belt  Road  to  its  four  side  tracks,  including 
the  "South  Switch,"  were  not  so  equipped. 
The  appellee  was  an  experienced  railroad  em- 
ploy6.  When  Injured,  February  1,  1902,  he 
had  been  in  the  employment  of  the  appellant 
10  days,  working  in  the  Marion  yards  and 
over  the  Belt  track.  Some  years  before  he 
had  worked  for  the  Pan  Handle  Company 
wit>i  switching  crews  on  the  Belt  track,  at 
which  time  none  of  the  switches  leading 
therefrom  to  the  four  side  tracks  had  targets, 
locks,  or  lights,  and  they  were  still  In  the 
same  condition  as  when  he  had  worked  for 
the  Pan  Handle  Company.  When  injured 
be  was  employed  as  a  brakeman  or  switch- 
man In  the  appellant's  crew,  consisting  of  a 
conductor,  an  engineer,  a  fireman,  and  two 
brakemen.  He  and  the  other  members  of 
the  crew  were  engaged  in  transferring  eight 
freight  cars  from  the  main  line  of  the  appel- 
lant, northward,  over  the  Belt  Road  to  the 
second  side  track,  in  front  of  the  engine  by 
which  they  were  moved.    The  train  was  in 


charge  of  the  conductor,  who  gave  orders  to 
the  other  members  of  the  crew,  directing 
what  they  should  do.  The  speed  of  the  train 
was  regulated  by  the  engineer.  The  appellee 
was  standing  upon  the  top  of  the  forward 
car,  a  large  refrigerator  box  car,  the  one 
farthest  from  the  engine.  The  cars  were  to 
be  stored  on  the  second  side  track,  to  reacb 
which  the  train  would  pass  the  "Soutli 
Switch."  9?he  train  was  moving  at  the  rate 
of  18  or  20  miles  an  hour.  It  was  the  duty 
Of  the  appellee  to  give  ^signals  to  the  engineer 
If  there  were  obstructions  on  the  track.  It 
was  a  dark  and  gloomy  day,  and  it  was  snow- 
ing— fine  snow,  falling  fast.  When  vritbin 
35  feet  of  the  south  switch  he  observed  that 
it  was  open,  or  set  for  running  upon  the  side 
track,  upon  which  a  number  of  cars  were 
standing.  As  quickly  as  be  could  do  so,  be 
signaled  the  engineer  to  stop.  The  signal 
was  not  obeyed,  but  the  train  could  not  then 
have  been  prevented  from  running  upon  tbe 
side  track  and  against  the  cars  standing 
thereon.  When  the  car  on  which  he  was 
standing  was  within  six  feet  of  the  station- 
ary cars  be  Jumped  to  the  ground  to  save 
himself,  and  received  the  injury  for  which 
he  sought  damages.  No  lights  or  signals  of 
any  kind  were  at  the  open  switch,  and  he  bad 
no  means  of  ascertaining  whether  it  was  open 
or  closed,  except  the  ends  of  the  rails  or  the 
lever  which  wa's  lying  close  to  the  ground 
between  the  ties,  which  indications  could  be 
seen  only  at  a  short  distance. 

Within  comparatively  recent  years,  accom- 
panying the  great  development  of  commerce, 
and  the  increasing  number  of  manufacturing 
industries,  and  the  multiplying  of  lines  ot 
railways  extending  through  the  country  and 
connecting  its  cities  and  towns  with  each 
other,  there  have  been  constructed,  in  or  near 
many  prospering  cities  at  which  two  or  more 
through  Hnes  touch,  other  and  local  railways, 
often,  if  not  commonly,  known  as  "belt  rail- 
roads," which  furnish  convenient  means  of 
transfer  from  one  through  line  to  another  or 
others,  and  also  furnish  opportunity  for  the 
location  of  manufacturing  establishments 
needing  railway  facilities,  and  making  it  con- 
venlent  for  them  to  exist  In  the  neighborbood 
of  snch  cities  without  bordering  upon  snob 
tibrough  lines  of  railway.  Sometimes  such 
belt  railroads  are  constructed  and  maintain- 
ed by  independent  corporations,  wholly  dis- 
tinct as  to  ownership  from  the  through  lines 
connected  therewith.  In  the  case  before  us, 
the  Belt  Road  Is  owned  and  operated  by  the 
two  railroad  companies  which  separately 
own  and  operate  the  two  through  lines'  con- 
nected by  it  It  is  not  a  part  of  one  of  such 
through  lines  more  than  of  the  other.  It  is 
under  ownership  different  from  that  ot  either 
of  the  two  through  lines,  and  is  maintained 
by  a  distinct  set  of  employes.  Its  main  track 
cannot  be  said  to  be  merely  a  part  of  the 
main  track  of  either  ot  the  companies  con- 
sidered separately,  yet  it  is  a  steam  railroad 
having  a  main  track  and  side  tracks  con- 
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nected  witb  It  by  -switches.  As  to  eacb  of 
the  companies  separately  considered.  It  serves 
as  a  branch  railroad  leading  to  the  railroad 
of  another  company.  It  Is  not  merely  a  track 
In  a  switchyard  of  a  railroad  company. 
With  reference  to  such  side  tracks  and 
switches  along  the  Belt  Road,  the  track  with 
which  they  all  connect  is  the  main  track. 
One  of  the  purposes  of  the  statute  In  ques- 
tion Is  plainly  Indicated  by  its  language  to 
be  the  protection  of  railroad  employes,  using 
the  main  track,  from  Injury  through  want  of 
notice  of  the  condition  for  the  time  being  of 
the  switches  connecting  side  tracks.  Looking 
to  the  character  and  uses  of  the  Belt  Road 
here  lUTOlved,  and  the  circumstances  of  the 
appellee's  injury,  we  cannot  but  regard  the 
main  track  of  the  Belt  Road  as  included  In 
the  broad  meaning  necessarily  attributable  In 
order  to  accomplish  the  remedial  purpose  of 
the  statute. 

We  see  nothing  on  which  to  base  a  serious 
question  In  this  court  as  to  contributory  neg- 
ligence. 

Judgment  aflbrmed. 


(34  Ind.  App.  194) 

SMITH  et  al.  t.  TATLOR  et  al.    (No.  S,145.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Dec.  6,  1904.) 

TBUST     DEED— nEBTS     PATABLB— CONSTBTJCTION 
— jrSTlCB   OF  THE  PEACE— JUBISDICTIOH. 

1.  Where  the  only  express  provision  in  a  trust 
deed  requiring  the  tmstees  to  pay  the  cantor's 
debts  applied  to  debts  contracted  by  the  gran- 
tor prior  to  the  execution  of  the  deed,  a  subse- 
qnent  part  of  the  deed  directing  the  trustees  to 
convert  the  remaining  part  of  the  grantor's  es- 
tate into  cash,  and  distribute  it  after  having 
paid  "all  the  debts  and  funeral  expenses"  of 
the  grantor,  does  not  broaden  the  express  provi- 
sion as  to  what  debts  of  the  grantor  the  trus- 
tees shall  pay,  so  as  to  entitle  a  creditor  of 
the  grantor,  whose  debt  was  contracted  subse- 
quent to  the  execution  of  the  deed,  to  enforce  his 
claim  against  the  trust  estate;  the  trust  deed 
having  been  duly  recorded  prior  to  contracting 
the  debt 

2.  A  suit  to  enforce  payment  of  a  debt  eon- 
■  tracted  by  the  debtor  subsequent  to  his  having 

conveyed  his  property  in  trust  for  the  payment 
only  of  debts  of  the  grantor  previously  contract- 
ed is  not  within  the  jurisdiction  of  a  justice 
of  the  peace. 

Appeal  from  Circuit  Ourt,  Huntington 
County;   J.  T.  Cox,  Judge  pro  tem. 

Suit  by  Enos  T.  Taylor  and  others  against 
Firman  D.  Smith  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal. 
Transferred  from  the  Supreme  Court  under 
the  act  of  March  12,  1901  (Acts  1901,  p.  565, 
c.  247).     Reversed. 

dine,  Eberhart  &  Cllne,  for  appellants. 
Spencer  &  Branyan,  for  appellees. 

ROBINSON,  P.  J.  On  July  12,  1897,  Na- 
than Smith  and  wife  conveyed  and  warrant- 
ed to  appellants,  as  trustees,  certain  describ- 
ed lands,  the  conveyance  reciting  that  It  Is 
made  upon  the  express  condition  that  the 
griintees  shall  take  charge  of  the  land  and 


cultivate  and  manage  the  same  tor  the  beiw- 
fit  of  the  grantors,  to  provide  their  father, 
Nathan  Smith,  with  a  "comfortable  living 
from  the  farm  by  furnishing  him  with  suita- 
ble food  and  clothing  and  the  best  of  nursing 
and  medical  treatment  in  case  of  sickness 
for  and  daring  his  natural  lifetime;  and  pay 
all  taxes  on  the  said  land  and  keep  the  same 
In  a  productive  condition;  the  said  trustees 
are  also  to  pay  all  the  debts  of  said  Nathan 
Smith  as  heretofore  contracted  by  him  and 
If  It  shall  become  necessary  and  the  rents 
and  proceeds  of  said  land  are  not  sufficient 
to  provide  means  to  carry  out  the  above  con- 
ditions and  pay  all  debts  as  herein  contem- 
plated then  the  said  trustees  shall  execute  a 
mortgage  on  said  real  estate  to  secure  such 
means  or  If  they  shall  deem  it  best  they  may 
sell  a  portion  of  said  real  estate  to  procure 
the  means  to  carry  out  this  trust  and  execute 
a  deed  for  such  part  as  they  may  sell.  The 
further  conditions  of  this  conveyance  are  that 
after  the  death  of  the  said  Nathan  Smith 
the  said  trustees  shall  provide  for  and  pay 
to  his  said  wife,  Mary  J.  Smith,  the  sum  of 
$30.00  annually  for  each  year  she  shall  live 
after  the  death  of  her  said  husband  and 
such  annual  payments  shall  be  a  Hen  upon 
said  real  estate  until  paid  and  the  further 
conditions  of  this  conveyance  are  that  the 
said  trustees,  having  fulfilled  all  the  above 
conditions  and  having  paid  all  the  debts  and 
funeral  expenses  of  said  Nathan  Smith  and 
after  the  death  of  said  Mary  J.  Smith  then 
the  said  trustees  shall  sell,  convey  said  real 
estate  or  such  part  as  remains  unsold  and 
convert  the  same  into  cash  and  shall  then 
and  there  distribute  the  same"  to  the  chil- 
dren of  Nathan  Smith  in  a  manner  desig- 
nated, each  of  the  trustees  receiving  an  equal 
portion  with  the  other  children;  that  the 
trustees  shall  not  be  required  to  make  an  In- 
ventory or  appraisement  of  the  land,  or 
give  bond,  but  the  estate  settled  out  of  court 
The  deed  was  acknowledged  on  July  27, 
1897,  and  recorded  September  3,  1897. 

Appellees'  complaint  avers  that  on  Novem- 
ber 9,  1897,  Nathan  Smith  and  one  A.  D. 
White  executed  a  note  promising  to  pay  ap- 
pellees a  certain  sum  one  year  after  date, 
that  the  promise  to  pay  was  the  several 
promise  of  Smith  as  well  as  Jointly  with 
White,  and  that  White  then  was,  and  ever 
since  has  been,  insolvent;  that  the  note  is 
due  and  unpaid.  The  execution  of  the  deed 
of  trust  'is  averred,  and  that  the  trustees 
(appellants)  accepted  the  trust,  and  proceed- 
ed to  execute  the  provisions  of  the  same  up 
to  the  time  of  the  death  of  Nathan  Smith, 
In  March,  1808,  he  leaving  no  property  to  be 
administered;  that  the  trustees  provided  for 
the  payment  of  the  annuity  to  the  wife,  and 
paid  the  funeral  expenses  "and  other  debts 
of  the  grantor,  except  the  note  herein  men- 
tioned, which  upon  request"  by  appellees, 
before  the  commencement  of  this  suit,  they 
refused  and  still  refuse  to  pay;  that  since 
the  death  of   the  grantor  the  trustees,   by 
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agreemeat  with  the  aanrMng  wife,  she  J(rfB- 
ing  therein,  sold  and  ccmveyed  the  land  for 
a  named  sum  cash  paid  to  the  trnsteea; 
that  after  paying  funeral  expenses  and  all 
deota  of  grantor  except  the  note  In  suit  the 
balance  was  distributed  to  the  beneQclarles 
named  In  the  deed,  with  full  knowledge  that 
the  note  held  by  appellees  was  unpaid.  It 
is  further  averred  that  appellants  still  bold 
proceeds  of  the  trust  in  excess  of  the  amount 
dne  appellees  on  the  note,  which  they  have 
converted  to  their  own  use,  and  which, 
though  requested,  they  refuse  to' apply  on  the 
note.  The  note  and  deed  are  made  exhibits. 
As  the  note  was  executed  after  the  execu- 
tion and  recording  of  the  deed,  the  sufficien- 
cy of  the  complaint  against  the  demurrer 
depends  upon  the  construction  to  be  given 
the  conditions  In  the  deed.  The  acceptance 
of  the  trust  by  appellants  required  tbem  to 
dispose  of  the  estate  In  accordance  with  the 
provisions  of  the  deed.  They  must  answer 
for  any  loss  resulting  from  a  failure  to  fol- 
low the  directions  given  them  by  the  Instru- 
ment of  trust.  When  all  the  provisions  in 
the  deed  concerning  the  payment  of  the  gran- 
tor's d'?bts  are  considered  together,  it  can- 
not be  said  that  the  deed  requires  the  pay- 
ment by  the  trustees  of  debts  contracted  by 
the  grantor  after  the  execution  of  the  deed. 
The  deed  states  speclflcally  what  the  trustees 
shall  do  for  the  grantor  during  his  life,  and, 
after  providing  that  they  shall  pay  the  taxes 
on  the  land  and  keep  the  same  in  a  pro- 
ductive condition,  they  are  required  to  pay 
all  the  grantor's  debts  "heretofore  contract- 
ed by  him,"  and,  if  the  rents  of  the  land  are 
not  sufficient  to  "carry  out  the  above  condi- 
tions and  pay  all  debts  as  herein  contem- 
plated," the  trustees  may  mortgage  or  sell 
a  portion  of  the  land  to  procure  means  to 
carry  out  their  trust"  The  above  provision 
Is  the  only  one  in  the  deed  directing  the  trus- 
tees to  pay  any  debts  of  the  grantor,  and 
the  debts  to  be  paid  are  those  "heretofore" 
contracted  by  him.  It  la  true,  mention  is 
made  in  a  subsequent  part  of  the  deed  of 
'"all  the  debts  and  funeral  expenses"  of  the 
grantor,  but  it  Is  made  by  way  of  recital  in  a 
condition  requiring  the  trustees  to  convert 
the  remaining  part  of  the  estate  into  cash 
and  distribute  it  and  not  made  as  a  direction 
to  the  trustees  to  pay  the  debts.  This  sub- 
sequent provision  that  the  trustees  shall, 
having  fulfllled  the  "above  conditions  and 
having  paid  all  the  debts  and  funeral  ex- 
penses" of  the  grantor,  convert  the  remain- 
ing estate  Into  cash  and  distribute  It,  can- 
not broaden  the  only  provision  in  the  deed 
which  expressly  directs  what  debts  of  the 
grantor  the  trustees  shall  pay.  The  record 
of  the  deed  was  notice  to  every  one  that  the 
grantor  bad  parted  with  all  beneaclal  inter- 
est In  the  land  except  as  expressly  stipulated 
In  the  deed.  There  Is  nothing  in  the  deed 
nuthorizing  the  grantor  subsequently  to 
charge  the  estate  in  a  way  that  might  result 
in   the  taking   of  the   whole  of  the  trust 


property,  after  the  creation  at  flba  trust  and 
its  acceptance  by  the  trustees.  The  demia>- 
rer  to  the  complaint  should  bare  been  sus- 
tained. 

Appellees'  motion  to  dlstniss  this  appeal  on 
the  ground  that  wben  tb«  Judgment  was  roi- 
dered,  the  statute  then  In  force  did  not  au- 
thorize an  appeal  from  Judgments  In  dvil 
cases  within  the  Jurisdiction  of  a  Justice  of 
the  peace,  was  postponed  until  final  hearing. 
From  what  we  have  said  on  the  merits  of 
the  case.  It  is  clear  that  the  case  is  not  oae 
within  the  Jurisdiction  of  a  Justice  of  the 
peace.    Motion  overruled. 

Judgment  reversed. 


HAUGHTON  t.  .SSTXA  LIFB  INS.  00.  OF 

HARTFORD.     (No.  4,503.)* 
(Appellate  Court  of  Indiana.     Dec.  16,  1904.) 

AJPPBAJC/—DEC18I0S— DIVISION  OP  COUSF— 
TBANSFEB    OF   CA.DSB. 

1.  On  an  equal  division  of  the  Appellate  Orart 
on  the  decision  of  a  cause  it  will  be  transferred 
to  the  Supreme  Court 

Appeal  from  Circuit  Court  Sullivan  Coun- 
ty;   O.  B.  Harris,  Judge. 

Controversy  between  Permelia  P.  Hai^ 
toD  and  the  £tna  Life  Insurance  Company 
of  Hartford.  From  the  Judgment  Parme- 
lia  'P.  Haughton  appeals  to  the  Appellate 
Court    Transferred  to  Supreme  Court 

Alvin  M.  McClure,  Wm.  A.  Cutlop,  Gea 
W.  Shaw,  Geo.  W.  Buff,  John  S.  Bays,  J.  P. 
Haughton,  and  Saml.  Emison,  for  appellant 
W.  R.  Gardiner,  John  T.  Hays,  and  W.  a 
Johnson,  for  appellee. 

PER  CURIAM.  The  court  being  equally 
divided  upon  the  decision  of  this  cause^  It  is 
transferred  to  the  Supreme  Court 

<t4  tnd.  App.  sn 

CITY  OF  FRANKFORT  ».  IRVIN.    (Na 
6,021.) 

(Appellate  Ooort  of  Indiana,  Division  Na  L 
Dea  13,  1904.) 

IfUNIOIPAi:.  COBPOIUTIOIfS— BOABD  OV  ZFEALTH 
—  CONTBAOrS  —  VAUDirr  — SMALLPOX— M- 
PLOTUENT  or  RUBaSS— KZPBIitBE  Of  BUBIAL. 

1.  Under  Bums'  Rev.  St  1901,  I  6718,  m»k- 
Ing  the  mayor  and  common  council  of  a  dt;  a 
board  of  health,  where  the  city  had  no  such 
l>oard,  and  making  it  their  duty  to  protect 
healtlL  and  to  take  prompt  action  to  arrest  the 
spread  of  contafioos  diaeaaes,  and  to  abate 
nuisances,  the  hiring  by  such  lioard  of  a  Bune 
for  smallpox  patients  was  a  valid  contract,  and 
not  in  a  matter  quasi  judldal  or  of  a  legialatln 
character. 

2.  Such  contract  made  through  the  agencr 
of  a  committee  or  other  authorised  person,  wai 
binding. 

3.  The  fact  that  the  pestluinae,  where  the  aerr- 
ices  were  performed,  was  located  outside  the 
city  limits,  was  immaterial  as  affecting  the  con- 
tract. 

4.  The  fact  that  it  was  the  duty  of  the  oter 
seer  of  the  poor,  and  not  of  the  city,  to  pro- 
vide for  poor  persons,  did  not  relieve  the  citr 


*TraiiBterred  to  Bapreme  Court,  7S  N.  B.  sai.    Bebearlng  denied,  74  N.  B.  813.    Sm  gS  N.  B.  IS.    U*- 
iiearlng  deolad.  ffi  N.  £.  lOM. 
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from  U«bnit7  for  atttmtaj  txftum  hiennad 
by  It  in  preTenting  the 'spread  ot  dlMSM,  and 
tberefoi*  «  person  randerinc  serrices  sjsd  In- 
corring  expenses  in  the  burial  of  snch  persona 
who  liad.  oied  of  smallpox  might  recover  tbere- 
for,  89  sacb  statute  (urtber  required  such  board 
to  perform  such  duties  as  mifht  be  reouired  by 
the  State  Board  of  Health,  and  a  role  of  the 
State  Board  of  Hesltb  made  it  tite  duty  of  any 
pevPOD  haTlng  cltarse  of  the  rcmaina  of  one  wh« 
liad  died  of  smallpox  to  cause  the  l>ody  to  l>e  in- 
terred within  12  hours  after  death. 

Appeal  from  CircQlt  Coatt,  Haimtlton  Coun- 
t7:  Jno.  F.  Neai,  Judge. 

Action  by  Jefferoon  Irrln  against  the  xdty 
of  Frankfort  From  a  judgment  for  plain- 
tur,  defendant  appeals.    Affirmed. 

Brambangh  it  Onrtto  aad  Baldwin  A 
Campbell,  for  appellant  J.  T.  Hodcman, 
W.  S.  Gbriatlan,  and  A.  H.  Bonlden,  for  ap- 
pelleai 

ROBINSON.  P.  J.  Suit  by.  appellee  for 
aerrlces  in  nursing  and  caring  for  small- 
pox patients  confined  In  a  pestbouse,  also  for 
services  in  removing  certain  persons  af- 
flicted with  the  disease  to  ihe  pestbouse,  and 
for  services  rendered  in  burying  certain  per- 
sons wlio  had  died  of  the  disease,  such  per- 
sons, ft  is  averred,  being  In  indigent  clrcnoa- 
stances  and  without  money  or  property.  The 
services  are  claimed  to  have  been  rendered 
nnder  the  employment  and  direction  of  ttaa 
common  cooncU  of  appellant  acting  as  a 
board  of  bealth,  appellant  city  not  bavlng 
created  a  separate  board  of  health.  Appel- 
lee had  Judgment  Counsel  for  appellant,  in 
Ibeir  argument  have  not  questioned  either 
of  the  two  paragraphs  of  complaint  but  have 
discussed  only  the  motion  for  a  new  trial. 

The  sutute^  section  6718,  Burns'  Ann.  8t 
1001,  makes  the  mayor  and  common  council 
of  an  incorporated  city,  not  bavlng  a  board 
of  bealth  by  statute  or  ordinance,  a  board 
of  health  for  the  dty,  and  makes  it  the  duty 
of  such  board  "to  protect  the  public  health 
by  the  removal  of  causes  of  diseases  when 
known,  and  In  all  cases  tn  take  prompt  ac- 
tion to  arrest  the  spread  of  contagious  and 
Infections  diseases,  to  abate  and  remove 
nniaances  dangerous  to  the  public  bealth, 
MB  directed  or  approved  by  the  State  Board 
of  Healtb  and  perform  such  other  duties 
as  may  from  time  to  time  be  required  of 
tbem  by  the  State  Board  of  Health  pertain- 
ing to  the  health  of  the  public."  The  stat- 
ute makes  It  a  further  duty  of  ttie  board 
to  "elect  a  secretary  who  shall  be  the  health 
officer  of  the  appointing  board."  The  stat- 
ute also  confers  upon  city  health  officers  the 
statutory  and  common-law  powers  of  con- 
stables In  ail  matters  pertaining  to  the  put>- 
Uc  health. 

It  is  first  argued  that  the  evidence  fails 
to  make  the  case  as  averred  by  appellee  in 
Ills  complaint  But  we  think  the  record  con- 
tnins  evidence  from  which  it  can  be  said 
that  there  was  some  danger  of  an  epidemic 
of  smallpox  in  the  city,  and  at  a  special 
meeting  of  the  common  council,  called  to  con- 


sider tie  sltaattoa,  a  special  coasmittea  waa 
aM>olnted,  consisting  of  throe  cooacUins^ 
one  of  whom  was  designated  aa  chairman, 
and  to  this  committee  was  referred  the  mat* 
tar  of  looking  after  the  smallpox  in  the  dty. 
It  appears  that  soon  afterwards  there  were 
a  number  of  cases  of  smallpox  in  the  dty, 
and  that  most  of  the  acts  done  with  refeik 
ence  thereto  were  done  by  the  chairman  -ot 
tills  committee,  and  that  It  was  through  thia 
chairman  appellee  was  employed.  It  does 
Bot  appear  that  thla  chairman  did  anything 
that  the  dty  oonndl,  acting  as  a  board  of 
health,  might  not  have  done  Itself.  It  does 
not  appear  what  anthority  was  given  this 
committee,  or  its  chairman,  In  the  matter, 
but  it  does  appear  that  appellant  ratified 
a  part  of  the  work  of  this  committee  by  aft- 
erward paying  bills  contracted  in  relation 
to  the  management  of  the  pestbouse.  It 
was  as  a  nnrsa  In  this  pestbouse  that  ap- 
pellant was  employed  through  the  chatroMn 
of  this  committee.  We  think  It  appears 
from  the  evidence  that  what  this  coramittea 
and  Its  chairman  did  was  one  entire  transac- 
tion, which  shonld  be  repudiated  or  ratified 
as  a  whole. 

The  statnte  makes  It  the  dnty  of  the 
board  of  health  to  take  prompt  action  in  all 
cases  to  arrest  the  spread  of  contagious  and 
Infectious  diseases.  It  Is  left  to  the  discre- 
tion of  the  board  as  to  how  this  may  best  be 
done.  What  power  the  board  has,  as  against 
the  Individual,  to  confine  a  person  afflicted 
with  smallpox  in  a  pesthonae,  we  have  noth- 
ing to  do  in  this  case.  The  board  took  such 
measures  as°  It  thought  best  to  protect  the 
bealth  of  the  people  at  large,  and  Is  llabla 
for  such  expenses  as  are  properly  attributable 
to  measures  taken  for  the  prevention  of  the 
spread  of  the  disease.  Board  v.  Fertlch,  18 
Ind.  App.  1,  46  N.  B.  699.  And  we  think 
It  can  be  said  that  the  employment  of  a 
nurse  to  care  for  a  person  afflicted  with 
smallpox  is  an  essential  precautionary  meas- 
ure to  prevent  the  spread  of  the  disease. 
Monroe  ▼.  City  of  Bluffton,  81  Ind.  App.  269, 
67  N.  B.  71L 

Under  the  circumstances  disclosed  by  the 
record,  appellant  acting  as  a  board  of  health, 
could  have  legally  contracted  with  appellee 
for  his  services  as  a  nurse.  The  making  of 
snch  a  contract  would  not  be  In  a  matter 
either  of  a  quasi  Judicial  or  of  a  legislative 
character,  but  would  be  in  the  performance 
of  a  ministerial  duty.  Such  a  contract  made 
through  the  agency  of  a  committee  or  other 
authorized  person  is  no  less  binding  than  K 
made  by  the  city  Itself.  City  of  Lojransport 
V.  Dykeman,  116  Ind.  15»  17  N,  E.  5S7.  The 
extent  of  the  authority  of  the  person  or  per. 
sons  empowered  to  act  In  such  a  case  must 
necessarily  depend  to  a  large  extent  upon 
the  conditions  existing  in  the  particular 
case.  As  Is  well  said  in  Blue  v.  Bench,  155 
Ind.  121,  129,  56  N.  B.  80.  92.  60  h.  E.  A. 
64,  80  Am.  St  Rep.  195:  "Among  all  ot 
the  objects  sought  to  be  secured  by  govero- 
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mmtal  layn,  none  to  mora  important  than 
tbe  preservation  of  the  public  healtii;  and 
•n  Imperative  obligation  rests  upon  the  state, 
through  Its  proper  instrumentalities  or  agen- 
dea,  to  take  all  necessary  steps  to  promota 
this  object"  It  is  quite  true  that  a  person 
dealing  with  an  agent  of  a  municipality  must 
take  notice  of  the  limit  of  his  powers,  and 
must  know,  whether  the  authority  assumed 
is  within  tbe  law.  But  the  record  in  this 
case  contains  some  evidence  that  appellee 
was  employed  to  perform  the  services,  for 
which  he  sues,  by  an  agent  of  appellant  who 
had  authority  to  make  the  employment  It 
to  immaterial  that  the  pesthouse  was  locat- 
ed outside  the  city  limits.  The  maintenance 
Of  the  pesthouse,  and  the  care  of  such  dtl- 
sens  of  appellant  as  it  caused  to  be  removed 
thereto,  were  a  part  of-  the  plan  adopted  to 
control  the  disease  and  prevent  its  spread 
In  the  city.  The  fact  that  It  Is  the  duty  of 
the  overseer  of  the  poor,  and  not  of  the 
dty,  to  make  provision  for  poor  and  Indigent 
persons,  does  not  relieve  the  dty  from  lia- 
bility for  necessary  expenses  Incurred  by  it 
In  preventing  the  spread  of  the  disease. 
Board  t.  Ferticb,  supra.  Nor  does  It  pre- 
vent tbe  dty  from  legally  contracting  to  pay 
the  services  of  a  person  who  assists  in  the 
burial  of  a  person  who  has  died  of  the  dis- 
ease while  under  the  control  and  charge  of 
the  dty'B  health  board.  ▲  rule  of  the  State 
Board  of  Health  makes  it  the  duty  of  any 
person  having  charge  of  tbe  i<gmalnB  of  one 
who  has  died  of  smallpox  to  cause  the  body 
to  be  interred  within  12  hoars  after  death. 
The  statute  makes  it  the  duty  of  local  health 
tXMFds  to  promulgate  and  enforce  all  rules 
and  regulations  of  the  State  Board  of  Health. 
See  Blue  v.  Beach,  supra.  The  proper  and 
prompt  burial  of  a  person  who  has  died  of 
smallpox  may  be  as  necessary  In  prevent- 
ing the  spread  of  the  disease  as  the  proper 
care  of  a  person  while  afflicted  with  the  dis- 
ease. 
Judgment  affirmed. 


(t6  Ind.  App.  «S) 

NEW  YORK,  a  &  ST.  L.  R.  00.  t.  MARTIN. 

(No.  4,971.)' 

(Appellate  Court  of  Indiana,  DivMon  Na  1. 

Dee.  14.  1904.) 

SAH-BOADS  —  PKESONAI.      INJtrBISS  —  PUBLIC 

CROSSINOS— rA.II.T7BE    TO    SIGN AI/— PEB80II 

INJUBXn— BIGHT  TO  OOICPLAIN. 

1.  Under  Bums'  Rer.  St  1901,  f  6807,  requir- 
ing railway  trains  to  give  signala  on  api>roach- 
Ing  a  crossing,  and  section  Kt08,  declaring  that 
the  company  ^shall  be  liable  in  damases  to  any 
person,  or  his  representatives,  who  may  be  in- 
jured In  property  or  person  •  •  •  by  the 
neglect  or  failuFe  to  do  so,  a  person  who  was 
approaching  a  railroad  crossing  without  intend- 
ing to  cross,  and  who  was  Just  turning  on  a 
side  road  running  parallel  with  the  railroad 
track  when  his  horse  was  frightened  by  the  ap- 
proach of  a  train  without  giving  the  signal, 
could  not  recover  for  Injuries  sustained. 

« 1.  8«a  Railroads.  ToL  41.  Caot.  Die.  ii  t96,  MT. 

aa.  ma. 

•£«tiearlng   dented.     Trousler 


Appeal  from  Circuit  Court;  Folton  Cooih 
ty;   Harry  Bemetha.  Judge.    . 

Action  by  Mary  A.  Martin  against  tbe  New 
York,  Clhlcago  &  St  Louis  Railroad  Ck>nipa- 
ny.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

Olds  &  Donghman,  for  appellant  L  Cod- 
ner,  Lairy  ft  Mahoney,  and  M.  Winfleld,  for 
appellee. 

BLACK,  J.  This  cause  was  commenced 
In  the  Marshall  circuit  court,  from  wbldi 
the  venue  was  changed  to  the  court  below. 
The  appellee,  Mary  A.  Martin,  sued  the  ap- 
pellant to  recover  damages  for  a  personal  In- 
Jury.  A  demurrer  to  the  complaint  for  want 
of  suffldent  facts  was  OTermled.  In  the 
complaint  after  preliminary  matter,  it  was 
alleged,  in  substance,  that  the  appellant's 
railroad  passed  through  tbe  county  of  Mar- 
shall and  the  town  of  Argos,  in  that  county; 
that  about  one-half  mile  east  of  the  town  a 
public  highway,  running  north  and  south. 
Intersected  and  crossed  the  track  of  the  ap- 
pellant; that  as  this  highway  approached 
the  right  of  way,  another  highway  connected 
with  the  former  highway,  and  ran  thence 
east;  that  It  intersected  with  the  north  and 
south  highway  at  a  point  Immediately  north 
of  the  railway  track,  and  within  14)^  feet 
from  the  center  of  the  track,  and  extended 
thence  east  almost  parallel  with  the  railroad 
track,  and  in  close  proximity  to  It;  that  the 
appellee  was  a  farmer's  wife,  and  lived  with 
her  husband  about  5  miles  east  of  Argos, 
which  was  her  market  town,  and  she  fre- 
quently was  required  to  go  to  the  town  with 
horse  and  buggy,  and  her  nearest  and  best 
route,  which  she  always  traveled,  was  along 
the  highway  aforesaid;  that  Jnst  east  ot  the 
point  wbero  tbe  east  and  west  highway  con- 
nected with  the  north  and  south  highway 
there  was  a  deep  cut  made  by  the  appellant 
for  Its  track,  through  which  the  trains  passed 
going  east  and  west;  that  the  north  and 
south  highway,  as  It  approached  tbe  appel- 
lant's track,  was  on  low  ground,  and  tbe 
ground  east  thereof  and  toward  tbe  appel- 
lant's track  rose,  and,  because  of  this  eleva- 
tion and  the  cut  and  Intervening  obstruc- 
tions of  fences  and  trees.  It  was  Impossible, 
as  a  person  approached  the  track,  to  see  • 
train  coming  west  Into  the  cut;  that  Hay 
B,  1900,  tbe  appellee  bad  driven  with  a  hone 
and  buggy  to  Argos,  and,  after  attending  to 
her  business,  she  started  to  drive  home,  and 
drove  south  on  the  north  and  south  high- 
way, Intending  to  tarn  north  of  the  cross- 
ing on  the  highway  east  her  usual  route  to 
her  home,  and,  when  within  about  00  feet 
from  the  east  and  wesf  highway,  she  stopped 
her  horse  and  looked  and  listened  for  ap- 
proaching trains;  that  she  did  not  want  to 
risk  driving  her  horse  on  the  east  high- 
way, which  at  that  point  was  along  the  north 
side  of  appellant's  right  of  way,  if  a  triin 
was  approaching:  that,  benrlns  and  wvlni 
no  train  approaching,  she  started  her  hurse 
to   Supreme   Coun  denied. 
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for-ward,  and.  Just  as  sbe  reached  the  inter- 
section of  the  two  highways  and 'was  turn- 
ing east,  a  train  of  cars  propelled  by  a 
steam  locomotive  came  out  of  the  cut  from 
the  east,  and  by  reason  of  its  proximity 
her  horse  became  frightened,  and  ran  and 
threw  the  appellee  out  of  the  buggy  with 
great  force  and  Tiolence  upon  the  ground, 
whereby,  etc.  (describing  her  Injury);  that 
the  appellant's  agents  and  servants  in  charge 
of  and  operating  the  train  were  careless 
and  negligent,  in  that  no  whistle  was  sound- 
ed, no  bell  was  rung,  nor  was  there  any 
other  warning-  given  of  the  approach  of  the 
train;  that  the  appellant's  agents  and  serv- 
ants in  charge  of  the  train  did  not  sound  the 
whistle  for  the  highway  crossing  at  all,  nor 
did  they  ring  the  bell;  that,  had  the  whis- 
tle been  sounded  at  any  point  not  more  than 
100  rods  nor  less  than  80  rods  east  of  the 
highway  crossing,  and  had  the  bell  been 
rung  continuously  from  such  point  of  sound- 
ing the  whistle  until  the  engine  had  entire- 
ly crossed  the  highway,  the  appellee  would 
have  heard  the  same,  and  would  not  have 
approached  within  dangerous  proximity  to 
the  railroad,  and  would  have  avoided  the 
injury;  that  she  was  induced  to  approach 
the  railway,  and  drive  her  Iwrse  into  a 
place  where  he  afterward  so  became  fright- 
ened, solely  by  reason  of  the  negligent  fail- 
ure on  the  part  of  the  appellant  and  its 
agents  and  servants  to  ring  the  bell  and 
sound  the  whistle  as  'aforesaid;  and  that 
sbe  was  injured  as  before  described  solely 
by  reason  of  the  fault  and  negligence  of  the 
appellant  in  falling  to  ring  the  bell  and 
sound  the  whistle  as  aforesaid,  wherefore, 
etc.  The  complaint  does  not  proceed  upon 
the  theoVy  that  the  appellee's  horse  was 
frightened  by  any  unusual  or  unnecessary 
appearance  or  noise,  or  any  negligent  or 
willful  act  or  omission  in  connection  with 
tbe  operation  of  the  train;  but  it  relies  upon 
the  assumed  liability  of  the  appellant  for 
failure  to  give  the  statutory  signals  at  the 
time  and  the  place  prescribed  by  the  stat- 
ute, whereby  the  appellee  was  without  warn- 
ing of  the  approach  of  the  train,  and  was 
Induced  to  drive  into  dangerous  proximity 
to  tbe  approaching  train,  whereas  otherwise 
she  would  not  have  gone  to  such  place,  and 
would  not  have  been  injured.  There  are 
some  allegations  concerning  the  physical 
Borronndlngs  inserted  to  show  want  of  con- 
tributory fault  on  the  part  of  the  appellee, 
while  the  only  negligence  attributed  to  the 
appellant  as  the  cause  of  the  injury,  without 
which  it  would  not  have  occurred,  is  the  vio- 
lation of  the  duty  imposed  by  the  statute 
providing  for  the  signaling  of  the  train's  ap- 
proach to  the  crossing  of  tbe  railroad  track 
on  the  north  and  south  public  highway. 
There  was  no  collision  of  the  train  with  the 
appellee  or  her  horse  or  buggy.  She  was  not 
traveling  toward  the  railroad  crossing  with 
a  purpose  to  cross  the  railroad  track,  but, 
having  come  from  the  north,  she  was  pur- 


posely turning  from  tbe  north  and  south 
highway  into  the  east  and  west  highway 
north  of  the  crossing,  with  the  purpose  of 
pursuing  her  Journey  along  the  latter  road 
eastward,  and  nearly  parallel  with  the  rail- 
road, when  her  horse  took  fright  at  the  train 
approaching  the  crossing  from  the  east. 

No  question  is  presented  as  to  the  failure 
of  the  appellant,  to  perform  a  duty  at  com- 
mon law  toward  the  appellee,  but  the  only 
question  is  whether  or  not  the  appellant  owed 
her  tbe  duty  to  give  the  signals  prescribed 
by  statute  of  the  approach  of  the  train  to 
the  crossing.  It  .Is  claimed  on  behalf  of  the 
appellant  that  tbe  statutory  signals  requir- 
ed of  railroad  companies  In  sounding  of 
whistle  and  ringing  of  bell  on  approaching 
highway  crossings  are  for  the  benefit  of 
persons  about  to  use,  using,  or  having  lafely 
used  the  crossing,  and  not  for  tbe  benefit 
of  persons  traveling  upon  public  highways 
parallel  with  the  railroad  tracks  or  working 
in  fields,  and  who  are  not  crossing  or  intend- 
ing to  cross  the  railroad  tracks  on  the  high- 
way. On  the  other  hand,  it  is  claimed  on 
betialf  of  appellee  that  the  act  of  the  Legis- 
lature requiring  a  railroad  company,  when 
approaching  a  highway  crossing  with  its 
train,  to  sound  the  whistle  and  to  ring  the 
bell,  is  intended  for  tbe  protection  of  per- 
sons and  their  property,  whether  they  intend 
to  cross  or  not;  that  its  language  is  broad 
enough  to  apply  to  persons  who  may  be  at  or 
near  the  crossing  with  teams. 

Our  statute  provides:  "It  shall  be  the 
duty  of  all  railroad  companies  operating  in 
this  state  to  have  attached  to  each  and  every 
locomotive  engine  a  whistle  and  a  bell  such 
as  are  now  in  use  or  may  be  hereafter  used 
by  all  well  managed  railroad  companies; 
and  tbe  engineer  or  other  person  in  charge 
of  or  operating  such  engine  upon  the  line  of 
any  such  railroad  shall,  when  such  engine 
approaches  the  crossing  of  any  turnpike  or 
other  public  highway  in  this  state,  and  when 
such  engine  is  not  less  than  eighty  nor  more 
than  one  hundred  rods  from  such  crossing, 
sound  the  whistle  on  such  engine  distinctly 
three  times  and  ring  the  bell  attached  to 
such  engine  continuously  from  the  time  of 
sounding  such  whistle  until  such  engine  shall 
have  fully  passed  such  crossing,"  eta  Sec- 
tion 5307,  Burn's  Ann.  St  1901.  It  is  fur- 
ther provided  in  section  5308,  Burns'  Ann. 
St.  1001,  that  the  company  in  whose  employ 
the  engineer  or  other  person  may  be,  in 
charge  of  or  operating  any  such  engine,  who 
shall  fail  or  neglect  to  comply  with  the  pro- 
visions of  the  preceding  section,  as  well  as 
the  person  himself  so  failing  or  neglecting, 
"shall  be  liable  in  damages  to  any  person  or 
his  representatives  who  may  be  injured  in 
property  or  person,  or  to  any  corporation 
that  may  be  injured  in  property,  by  the  neg- 
lect or  failure  of  such  engineer  or  other  i>er- 
son  as  aforesaid."  The  statute  cannot  be 
invoked  in  favor  of  the  appellee  unless  It 
may  properly  be  said  to  be  within  the  inten- 
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tloQ  of  the  Legislature  to  create  a  legal 
duty  on  tbe  part  of  the  railroad  company  to 
^ye  warning  as  Indicated  In  tbe  statute  to 
such  a  traveler.  A  railroad  company,  unless 
specially  otherwise  required  by  statute,  la 
entitled  to  operate  Its  railroad,  In  such  a  lo- 
cality in  tbe  usual  manner,  without  thereby 
becoming  liable  to  travelers  upon  highways 
running  parallel  with  the  railroad,  or  in  the 
neighborhood  thereof,  and  Is  only  liable,  if 
at  all,  for  injuries  to  such  travelers  through 
unusual  or  unnecessary  causes,  attributable 
to  negligence  or  willfulness.  This  Is'  neces- 
sarily Included  within  the  privileges  confer^ 
red  by  the  granting  of  a  franchise  to  con- 
struct and  operate  a  railroad  in  such  lo- 
calities. Highway  crossings  over  railroad 
tracks  have  ever  been  regarded  by  the  courts 
as  dangerous  places,  to  the  use  of  which 
both  tbe  railroad  company  and  travelers  on 
the  highway  are  entitled;  such  precedence 
being  allowed  to  the  railroad  company  as  the 
nature  of  its  business  and  the  necessary 
means  of  conducting  It  require;  tbe  com- 
pany being  obliged,  in  the  absence  of  statutes 
prescribing  signals,  to  observe  the  right  of 
travelers  upon  the  highway  so  far  as  to  give 
such  warnings  as  the  circumstances  reason- 
ably requira  Because,  however,  of  the 
great  danger  of  injuries  to  persons  and 
property  at  grade  crossings,  and  the  mani- 
fest need,  therefore,  of  giving  warnings  of 
the  approach  of  trains,  without  reference  to 
the  Judgment  or  discretion  of  the  railway 
employes  in  charge  of  locomotive  engines, 
the  Legislature  prescribed  the  minlmimi 
warnings  by  means  of  whistle  and  bell.  The 
requirement  has  express  reference  to  the 
highway  crossings,  and  designates  distances 
therefrom  at  which  the  whistle  must  be 
sounded,  and  at  which  the  ringing  of  the  bell 
must  be  commenced,  to  be  continued  until 
the  highway  has  been  crossed.  The  signals 
are  to  be  given  when  the  engine  "approaches 
the  crossing."  It  has  been  held,  as  within 
the  remedy  contemplated,  that  the  statute  is 
available  for  the  protection  of  travelers  not 
only  when  on  the  railroad  at  the  crossing, 
but  also  when  approaching  for  the  purpose 
of  crossing,  and  in  some  cases  the  statute 
has  been  applied  when  the  injuries  occurred 
immediately  after  crossing.  It  may  be 
available  to  passengers  on  the  railway 
trains.  It  Is  plainly  not  for  the  benefit  of 
trespassers  upon  the  railway  track,  however 
beneficial  the  warnings  might  be  to  such  per- 
sons. Nor  Is  it  within  the  intent  of  the  Leg- 
islature to  create,  by  such  requirements,  a 
duty  of  tbe  railroad  company  toward  per- 
sons at  work  with  animals  in  adjoining 
fields,  or  persons  traveling  upon  highways 
near  the  railroad,  not  purposing  to  go  upon 
the  crossing;  and  It  Is  manifest  that,  for 
persons  so  situated,  such  noises  frequently 
or.  ordinarily  would  not  conduce  to  safety, 
but,  00  far  as  they  would  produce  any  effect, 
would  tend  to  contribute  to  danger.  The  ap- 
pellee did  not  at  any  time  intend  to  cross  tbe 


railroad,  but  when  her  botse  became  frlgbt- 
eued  she  was  turning  from  the  road  wUdi 
led  to  the  crossing,  and  was  pursnhig  her 
course  eastward  on  the  connecting  higbwi; 
running  parallel  with  the  railroad.  It  can- 
not be  said  that  she  was  more  in  need  of 
warning  there  than  she  would  have  been  st 
a  point  100  or  200  feet  eastward  upon  the 
parallel  road ;  and,  unless  the  statute  wonld 
have  been  available  in  her  behalf  if  tb« 
horse's  fright  at  the  train  had  occurred  at 
some  such  distance  east  of  the  place  at 
which  it  did  occur,  it  is  impossible  to  make 
It  available  under  the  circumstances  of  her 
case.  Looking  to  the  manifest  Intention  of 
the  Legislature,  as  indicated  by  the  lan- 
guage employed  in  tbe  statute,  and  as  sug- 
gested by  the  nature  of  the  remedy  which 
was  contemplated,  we  cannot  conclude  that 
the  appellant  owed  the  appellee  a  legal  duty 
to  give  the  statutory  warnings  of  the  ap- 
proach of  the  train  to  the  crossing.  Tbe 
general  language  which  we  have  quoted 
from  section  5308,  Bums'  Ann.  St  1901,  pro- 
viding for  damages  to  any  person  or  Us  rep- 
resentatives who  may  be  injured  In  property 
ot  person  "by  the  neglect  or  failure  of  such 
engineer  or  other  person  as  aforesaid,"  i« 
much  pressed  upon  our  attention  on  behalf 
of  tbe  appellee.  We  cannot  regard  this  pro- 
vision as  a  modification  of  the  remedial 
purpose  of  the  Legislature  in  the  preceding 
section,  or  as  extending  or  enlarging  tbe 
duty  thereby  created.  It  la  tbe  neglect  or 
failure  to  perform  tbe  duty  enjoined  in  the 
preceding  section  which  will  render  the  com- 
pany liable  for  damages,  and,  if  It  cannot  be 
said  to  have  been  intended  in  the  preceding 
section  to  create  a  duty  toward  a  person  hi 
the  appellee's  circumstances,  the  person  so 
situated  cannot  be  treated  as  within  the  pro- 
tection of  the  statute. 

The  decisions  in  different  Jurisdlctlont 
construing  and  applying  similar  statntory 
provisions  have  not  been  uniform,  bat  the 
conclusion  at  which  we  have  arrived  seems 
to  be  in  accord  with  the  weight  and  tendency 
of  authoritieB.  See  Eiast  Tenn.,  etc.,  R.  Ca 
V.  Feathers,  10  Lea,  103,  15  Am.  &  Eng.  R. 
Cas.  446;  Melton  ▼.  St  Louis,  etc.,  R.  Co. 
(Mo.  App.)  73  8.  W.  231;  Reynolds  v.  Great 
Northern  R.  Co.,  69  Fed.  808,  28  L.  R.  A. 
605;  Toomey  v.  Southern  Pac  R.  Co.  (CaL) 
24  Pac.  1074,  10  L.  R.  A.  139;  Spicer  t. 
Chesapeake,  etc.,  R.  Go.  (W.  Va.)  12  3.  E. 
563,  11  L.  R.  A.  886:  Williams  t.  Chicago, 
etc.,  R.  Co.,  135  III.  491.  20  N.  B.  661,  11  U 
It.  A.  852,  25  Am.  St  Rep.  387;  Maney  t. 
Chicago,  eta,  B.  Co.,  48  111.  App.  106;  I<ooIs- 
ville,  etc.,  R.  Co.  v.  Lee,  47  111.  App.  3S4; 
Williams  V.  Chicago,  etc.,  R.  Co.,  82  lU.  App. 
330;  Clark  v.  Missouri  Pac.  R.  Co.,  35  Kan. 
3.50,  11  Paa  134;  Louisville,  etc,  R.  Co.  t. 
Hall,  87  Ala.  708,  6  South.  277,  4  L.  R.  A 
710,  18  Am.  St  Rep.  84.  See,  also,  Balti- 
more, etc..  R.  Co.  v.  Bradford,  20  Ind.  App. 
348.  49  N.  E.  388,  67  Am.  St  Rep.  2.12;  Leav- 
itt  T.  TeiTe  Hunte,  etc.,  R.  Co.,  6  Ind  App. 
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613,  81  N.  E.  SeO,  32  N.  B.  806;  Louisville, 
etc.,  B.  Co.  V.  Schmiat,  134  Ind.  16,  38  N.  B. 
774;  Terre  Hante,  etc.,  R.  Cio.  t.  Brunkw, 
128  Ind.  542.  26  N.  B.  178;  Pennsylv&nta 
Co.  V.  Fertlg  (Ind.  App.)  70  N,  B.  834. 

Judsment   reversed,    witb   Instruction   to 
Bnstaln  the  demurrer  to  the  complaint 


(S4  Ind.  App.  US) 

OOPPOOK  V.  AUSTIN.    (No.  4,498.) 

(Appellate  Coort  of  Indiana,  Division  No.  L 

Dec  16,  1904.) 

BECOVBRT  OV  TUB  POSSESSION  OIT  BEAI.  E8TATB 
— COMFI.AJNT  —  AIXBGATIDN  OF  TITUC  IN  FEI 
— PROOF  —  StWrlOlENCT  —  CONVETANCK  TO 
TRUSTEE — TITLE    OF  BENEFICIART. 

1.  Where  plaintiff  in  an  action  to  recover  real 
estate  alleges  that  he  has  the  legal  title  to  the 
premises  m  fee,  he  cannot  recover  on  proof 
showinjT  an  equitable  title ;  Bums'  Ann.  St. 
1001,  {  1066,  requiring  plaintiff  in  such  an  ac- 
tion to  state  the  interest  claimed  in  the  land. 

2.  A  father  purchased  land,  taking  title  there- 
to in  bis  ovrn  name,  and  paying  the  parcfaase 
price  therefor.  He  assumed  his  grantor's  con- 
tract with  a  tenant,  receiving  the  rent  as  land- 
lord for  more  th^  a  year  oefore  a  daughter 
pretended  to  assume  any  dominion  over  the 
same  under  a  parol  understanding  that  it  Aould 
belong  to  her,  and  she  then  entered  into  posses- 
sion on  condition  that  she  should  pay  a  share  of 
the  crops  raised  thereon.  The  father  continued 
to  pay  the  taxes  thereon  ont  of  Ids  own  means. 
There  was  no  proof  of  a  contract  that  be  should 
take  title  to  the  land  only  as  a  means  of  trans- 
ferring it  to  the  daughter,  and  there  was  no 
trust  declared  in  the  deed  in  favor  of  any  one. 
Held,  that  the  father's  title  was  not  transitory, 
within  Bums'  Ann.  St.  1901,  |  3403^  declaring 
that  a  conveyance  to  a  trustee  whose  title  is 
nominal  only,  without  power  of  disposition, 
shall  be  deemed  a  direct  conveyance  to  the  ben- 
eficiary, and  the  deed  to  him  was  not  a  convey- 
ance to  the  daughter. 

3.  Evidence  in  a  suit  for  the  recovery  of  the 
pOBsessioa  of  land  by  one  claiming  the  legal  ti- 
tle in  fee  simple  examined,  and  held  insufficient 
to  show  a  fee-simple  title  in  plaintiff,  essential 
to  a  recovery. 

Appeal  from  "Clrcnlt  Court,  Tipton  County; 
W.  W.  Mount,  Judge. 

Action  by  Catherloe  B.  Austin  against 
Sarab  A.  Coppock.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed-. 

B.  C.  Moon  and  Charlton  Bull,  for  appel- 
lant. Klrkpatrick  &  Morrison  and  Black- 
Udge,  Shirley  &  Wolf,  for  appellee. 

MYERS,  J.  This  action  was  begun  in  the 
Howard  circuit  court,  and,  on  change  of 
Tenne,  tried  before  a  Jury  In  the  Tipton  cir- 
cuit court.  The  appellee's  complaint  is  in 
two  paragraphs.  The  first  paragraph  avers 
fee-simple  title  in  appellee;  that  she  is  en- 
titled to  tb^  Immediate  possession  of  certain 
described  real  estate  in  Howard  county,  Ind.; 
tbat  appellant  and  one  Joshua  B.  Freeman, 
executor  of  the  estate  of  Aaron  Coppock,  de- 
ceased, unlawfully  keep  appellee  ont  of  pos- 
session tbereof.  In  the  second  paragraph 
appellee  alleges  tbat  she  Is  the  owner  In  fee 
simple  of  tbe  real  estate  In  question,  and 
tbat  appellant  Sarah  A.  Coppock,  and  one 
Joshua  B.  Freeman,  as  executor  of  the  es- 
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tate  of  Aaron  Coppock,  deceased,  were  claim- 
ing some  interest  in  the  real  estate  adverse 
to  appellee's  rights  therein,  which  claim  is 
without  right  and  is  a  cloud  upon  her  title. 
To  this  complaint  appellant  filed  an  answer 
in  general  denial.  Joshua  B.  Freeman,  as 
executor,  filed  a  disclaimer.  Trial,  finding, 
and  Judgment  in  favor  of  appellee  on  both 
paragraphs  of  complaint.  Sarab  A.  Coppock 
appeals,  and  in  this  court  insists  tbat  tbe 
Tipton  circuit  court  erred  in  overruling  her 
motion  for  a  new  trial. 

We  have  carefully  read  all  tbe  evidence 
given  in  the  cause,  and,  in  our  opinion,  tbe 
evidence  tends  to  prove  that  Aaron  Coppock 
was  the  husband  of  appellant,  and  for  some 
years  prior  to  December,  1898,  tbe  date  of 
his  death,  he  resided  in  Howard  county,  Ind.; 
tbat  In  the  year  1894  or  1895  appellant  and 
her  husband,  not  being  satisfied  witb  the 
then  situation  of  their  children,  three  in 
number — two  daughters  and  one  son — un- 
dertook to  assist  tbem-to  a  more  comfortable 
support.  At  this  time  Aaron  Coppock  was 
tbe  owner  of  two  farms  In  Howard  county, 
Ind.,  and  a  house  and  5  acres  of  real  estate 
In  or  near  the  town  of  Greentown,  in  said 
county.  One  farm  consisted  of  79  acres,  on 
which  he  placed  his  son.  On  the  other  farm, 
of  63  acres,  be  placed  one  of  bis  daughters. 
He  made  no  deed  to  either  of  said  children. 
After  making  the  arrangement  as  above  set 
fbrtb  be  set  about  to  purchase  a  farm  on 
which  to  place  appellee;  and  In  the  year 
1894,  or  tbe  first  of  the  year  1895,  in  tbe 
presence  of  this  appellant,  be  gave  his  daugh- 
ter, tbe  appellee,  her  choice  between  two 
terms,  each  containing  40  acres — one  farm 
better  improved.  In  tbe  way  of  buildings, 
than  the  other.  At  tbe  suggestion  of  appel- 
lant, appellee  chose  tbe  one  having  the  best 
buildings  thereon,  end  which  is  tbe  farm  now 
in  question.  Aaron  Coppock  bought,  and 
with  bis  own  money  paid  for,  the  farm 
which  appellee  had  selected,  and  took  tbe 
title  thereto  In  bis  own  name;  receiving  a 
deed  therefw  on  January  22,  1895.  At  the 
time  Aaron  Coppock  purchased  said  farm. 
It  was  In  tbe  possession  of  a  tenant  under 
contract  from  Coppock's  grantor.  This  ten- 
ant continued  in  possession  of  the  farm  for 
about  one  year  thereafter  as  tbe  tenant  of 
Aaron  Coppock.  In  March,  1896,  appellee 
took  possession  of  tbe  farm  In  question,  and 
remained  there  until  March,  1900 — tbe  last 
year  under  a  lease  from  appellant  to  ap- 
pellee's husband,  John  Austin.  Since  March 
1,  1900,  the  farm  has  been  In  the  possession 
of  appellant.  Aaron  Coppock,  until  bis 
death,  paid  the  taxes  on  tbe  land.  The  rec- 
ord title  to  tbe  land  was  In  Aaron  Coppock 
at  tbe  time  of  bis  death.  Appellee  never  ob- 
jected to  her  father  holding  the  title,  or  made 
any  demand  on  him  for  a  deed.  Aaron  Cop- 
pock told  bis  dangbter  be  had  bought  the 
land  for  her,  and  to  others  be  made  similar 
statements;  adding  that  it  would  be  his 
daughter's  when  he   was  ttirough  witb   it 
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AaroB  Coppock  did  not  have  safficient  money 
to  pay  for  the  land  In  cash  at  the  time  of  the 
purchase  by  him,  and  it  was  agreed  between 
appellee  and  her  father  that,  until  such  time 
as  the  land  was  paid  for,  she  should  deliver 
one-half  of  the  crops  to  him,  and,  after  the 
farm  was  paid  for,  she  was  to  deliver  one- 
third  of  the  crops  raised  on  the  premises  to 
her  father  during  his  life;  that  while  ap- 
pellee was  in  possession  of  the  real  estate, 
with  some  assistance  from  her  father,  she 
made  lasting  and  valuable  Improvements 
thereon,  In  the  way  of  repairing  the  bouse, 
building  a  veranda  thereto,  building  new 
fences,  setting  out  fruit  trees,  and  making 
some  other  small  improvements  thereon; 
that  appellee  took  possession  of  the  land  and 
made  the  improvements  under  the  tiellef,  and 
relying  upon  the  promise  made  by  her  father 
to  ber,  that  the  farm  was  bought  for  appel- 
lee, and  that  she  should  never  be  compelled 
to  move  therefrom;  that  appellant  knew  of 
these  facts,  and  was  a  party  to  the  arrange- 
ment, and  consented  thereto.  The  evidence 
further  tends  to  show  that  appellee  per- 
formed her  part  of  said  general  arrangement 

The  appellant,  by  her  motion  tor  a  new 
trial,  contends  that  the  verdict  of  the  Jury 
Is  not  sustained  by  sufficient  evidence  and 
is  contrary  to  law. 

Section  1066,  Bums'  Ann.  St  1901,  requires 
the  plaintiff  to  state  in  her  complaint  the  in- 
terest claimed  in  the  real  estate.  In  an  ac- 
tion to  quiet  title,  facts  must  be  averred 
showing  title  in  plaintiff.  Chapman  v.  Jones, 
149  Ind.  434,  47  N.  B.  1065.  The  proposi- 
tion that  the  appellee  In  this  action  must  re- 
cover upon  the  strength  of  her  own  title  is 
so  well  settled  and  understood  as  to  require 
no  citation  of  authority  to  support  it  The 
appellee,  by  ber  complaint  stated  her  title 
to  the  real  estate  in  no  uncertain  words. 
She  avers  her  interest  to  be  tbe  highest  es- 
tate known  to  the  law — an  estate  without 
any  condition  or  limitation  whatever.  Hav- 
ing based  ber  cause  of  actibn  on  this  title, 
she  will  not  be  permitted  to  recover  on  proof 
of  an  inferior  title,  or  by  proof  of  an  equi- 
table title.  Stehman  v.  Crull,  26  Ind.  436; 
Rowe  T.  Beckett  80  Ind.  154,  05  Am.  Dea 
676;  Groves  v.  Marks,  32  Ind.  319;  Hunt  v. 
Campbell,  83  Ind.  48;  Stout  v.  McPheeters, 
84  Ind.  585;  Johnson  ▼.  Pontlous,  118  Ind. 
270,  20  N.  E.  270;  Hersey  v.  Lambert  50 
Mina  873,  B2  N.  W.  063;  Fenn  t.  Holme,  21 
How.  481,  16  L.  Ed.  198. 

Appellee's  position  Is  that  Aaron  Coppock 
had  only  a  transitory  seisin  of  the  prop- 
erty, that  he  had  "no  power  of  disposition  or 
management  of  the  real  estate,"  and  that 
by  the  statute  of  uses  she  was  vested  with 
the  legal  as  well  as  the  equitable  title.  Cit- 
ing section  3403,  Burns'  Ann.  St  1901.  This 
statute  provides  that  "a  conveyance  or  de- 
vise of  lands  to  a  trustee  whose  title  is  nom- 
inal only,  and  who  has  no  power  of  disposi- 
tion or  management  of  such  lands,  la  void  as 
to  the  trustee^  and  shall  be  deemed  a  direct 


oonveyanoe  or  devlae  to  the  beaefldaiy." 
We  tall  to  see  how  this  statute  applies  to 
the  case  at  bar.  Here  the  purchase  mone; 
was  all  paid  by  Aaron  Coppock:  Tbe  record 
title  was  lodged  in  him  by  the  deed  from 
Ball.  He  assumed  Ball's  contract  with  tbe 
tenant;  receiving  the  rent  as  ;tbe  landlord 
for  more  than  a  year  before  appellee  pretend- 
ed to  assume  any  dominion  over  the  farm  at 
all,  and  then  only  upon  the  condition  that 
she  pay  a  certain  share  of  the  crops  raised 
thereon.  He  continued  to  pay  taxes  on  the 
farm  out  of  bis  own  means,  as  owner  thereof. 
No  semblance  of  a  contract  that  he  should 
take  the  title  to  the  land  only  as  a  means 
of  transferring  title,  or  that  he  took  the  ccm- 
veyance,  without  consideration,  under  an 
agreement  to  convey  to  appellee.  Xo  tmst 
is  expressly  declared  In  the  deed  In  favor  of 
any  one,  and  no  attempt  to  do  so.  We  can- 
not agree  with  appellee  in  ber  contention  of 
transitory  seisin  of  the  title  in  Aaron  Cop- 
pock. In  our  Judgment  whatever  interest 
or  right  appellee  has  In  tbe  land  Is  by  virtue 
of  an  equitable  title,  but  as  to  this  we  ex- 
press no  opinion.  It  is  sufficient  to  say  tbe 
proof  faila  to  establish  in  appellee  a  fee- 
simple  title.  The  evidence  must  support  the 
theory  of  the  pleadings,  or  relief  cannot  be 
granted,  or,  in  other  words,  "a  party  cannot 
seek  relief  on  one  theory,  and  then  ask  to 
have  relief  given  on  another  theory."  liewta 
V.  Stanley,  148  Ind.  351,  45  N.  E.  603,  47  N. 
E.  677;  Pittsburgh,  etc..  By.  Co.  v.  O'Brien, 
142  Ind.  218,  41  N.  E.  528. 

The  court  erred  in  overruling  appellanfi 
motion  for  a  new  trial.    Judgment  tevenedL 


<IS  Ind.  App.  180) 
TBBRB  HAUTB  ELECTRIC  00.  ▼.  KIELY. 
(No.  4,871.)* 

(Appellate  Court  of  Indiana,  Divlsloa  No.  SL 
Dec.  15,  1904.) 

aiBVANT'a    IRJUaiXS— ASSTTlfFTIOIt    OF    BISK— 
PBOUISI      TO      BEFA.U      DEFECT  —  PBOXI1U.IS 

CAUsi  —  PLSADiNo  —  coicPLAiKT  —  acin- 

CIBNOT— BVlDBNCaB— INBTKnCTlOWS. 

1.  Where,  In  an  action  for  the  death  of  a  serr- 
ant  the  complaint  dlsclosea  the  relation  of  mas- 
ter and  servant^  the  existence  of  a  defective  ap- 
pliance, rendering  the  servant's  work  unneces- 
sarily hazardous,  a  promise  to  repair  the  de- 
fect, and  an  Injury  caused  by  sndl  defect  ■ 
prima  facie  case  is  shown. 

2.  In  an  action  for  the  death  of  a  motormas 
on  defendant's  street  car,  an  allegation  that  the 
air  brakes  of  the  car,  which  were  neoessair  t» 
its  safe  operation,  were  defective  and  ont  of  le- 
pair,  was  sufficient  to  show  a  breach  of  duty  am 
tbe  part  of  the  master,  as  against  a  demurrer. 

3.  A  motorman  of  a  street  car  reported  die 
air  brakes  as  defective,  and  the  repair  thereof 
was  promised.  Repairs  were  made,  and  the 
motorman  took  the  car  ont  but  found  that  tbe 
trouble  had  not  been  rehiedied,  whereupon  he  ran 
the  car  back  to  the  bam,  and  reported  that  it 
was  no  better;  but  the  superintendent  stated 
that  tbe  car  would  hare  to  be  used,  and  that  the 
trouble  would  be  remedied  the  next  aftemooa. 
Tbe  next  morning  the  motorman  took  the  car 
out,  and  wag  killed  in  an  accident,  due  to  the 
defective  brakes.    Held,  that  «  finding  that  thf 
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motormaii  eentiaiied  to  nse  the'  ddfectire  car  In 
reliance  on  a  promise  to  repair  was  warranted. 

4.  Where  all  the  cars  of  a  street  railroad  com- 
pany were  eqaipi>ed  with  air  brakes,  and  there 
w«r»  beavj  grades  on  the  road,  in  an  action  for 
the  death  of  a  motorman  owinr  to  a  defective 
brake  on  a  car  which  weighed  12  tons  and  which 
was  carrTing  a  load  of  10  tons,  a  finding  that 
the  air  brake  waa  a  necessary  appliance  was 
warranted. 

B.  Where  an  electric  ear  ran  down  a  grade, 
and  on  taking  a  carve  a  flange  of  the  wheel 
broke,  whereby  the  car  was  derailed,  and  the 
motorman  killed,  in  an  action  for  tlw  death,  if 
the  jnr7  believed  that  the  rate  at  which  the 
car  was  ranning  was  due  to  the  defective  air 
brake,  they  might  find  the  defective  brake  to 
have  been  the  proximate  canse  of  the  injury. 

6.  An  instruction  that  it  was  the  master's 
dnty  to  exercise  reasonable  care  and  diligence 
to  provide  and  maintain  a  "safe  place"  and  safe 
appliances  for  deceased  to  nse  in  performing  bis 
duties  was  not  misleading,  though  the  breach  of 
dn^  alleged  related  only  to  appliances. 

7.  Where,  in  an  action  for  tne  death  of  a  serv- 
ant, the  court.  In  the  first  instruction  given, 
charged  that,  before  plaintiff  could  recover,  she 
must  prove  by  a  preponderance  of  all  the  evi- 
dence all  the  allegations  of  her  complaint,  crit- 
icisms of  instructions  for  failing  to  include  the 
statement  that  Uie  finding  in  plaintiff's  favor 
upon  various  points  therein  enumerated  required 
a  preponderance  of  the  evidence  were  without 
merit. 

8.  It  is  not  error  for  the  court  to  assume  in 
instructions  the  existence  of  uncontroverted 
facts. 

9.  In  an  action  for  the  death  of  a  motorman 
owing  to  a  defective  air  brake  on  the  car,  it  was 
prop«r  to  admit  evidence  that  the  brake  had 
been  out  of  repair  before  deceased  worked  on 
the  car,  which  bad  been  three  or  fonr  days. 

10.  Where,  in  an  action  for  the  death  of  a 
servant,  the  physician  who  attended  deceased 
testified  to  the  character  of  his  injuries,  and 
pending  the  examination  defendant  offered  to 
admit  that  the  death  was  caused  by  the  injuries 
received  in  the  accident  in  question,  it  was 
proper  to  overrule  a  subsequent  objection  of  de- 
fendant to  a  question  to  the  witness,  since  de- 
fendant might  not  In  such  manner  limit  plain- 
tiff's method  of  making  proof. 

Appeal  from  Circuit  Court;  Vigo  Ooan- 
ty;    Jas.  E.  Piety,  Judge. 

Action  by  Anna  M.  Kiely  against  the 
Terre  Haute  Electric  Company.  From  a 
judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

McNutt  &  McNutt  and  Lamb  &  Beasley, 
for  appellant  John  A.  Piety,  S^ml.  K.  Dn- 
vall,  and  Jas.  L.  Price,  for  appellee. 

ROBT,  J.  This  action  is  brought  lor  the 
benefit  of  the  widow  and  next  of  kin  of  Al- 
bert H.  Klely,  deceased,  who  Is  averred  to 
have  left  a  widow  and  two  children,  aged 
two  and  seven  years,  respectively,  who  were 
dependent  upon  blm.  The  administratrix 
avers  in  ber  complaint  that  appellant  was  a 
corporation  operating  a  system  of  electric 
street  railways  In  the  dty  of  Terre  Haute, 
and  also  an  electric  Interurban  railway  be- 
tween said  city  and  the  town  of  Brazil;  that 
among  the  cars  used  by  It  was  one  for  the 
removal  of  cinders  from  Its  power  house, 
which  was  known  as  car  "No.  15";  that  Its 

<r  9.  See  Master  and  Servoat,   voL  M,  Cent.  Dig. 


cars,  including  No.  16.  wein  equipped  with 
air  brakes,  which  were  necessary  to  the  safe 
operation  of  said  cars  on  said  lines  by  rea- 
son of  the  many  steep  grades  and  hills  trav- 
ersed thereby;  that  decedent  was  on  Decem- 
ber 29,  1901,  and  long  prior  thereto,  In  ap- 
pellant's employment  as  ft  motorman,  and 
on  December  27th  bad  been  placed  on  said 
cinder  car  In  said  capacity;  that  the  air 
brakes  thereon  had  become  and  were  de- 
fective and  out  of  repair,  and  that  condition 
Increased  the  danger  and  hazard  to  the  mo- 
torman while  going  down  steep  grades;  that 
decedent  ran  said  car  Into  appellant's  barns 
on  said  day,  and  notified  It  that  the  brakes 
were  out  of  repair,  whereupon  It  promised 
to  repair  and  replace  the  defective  "parts; 
that,  relying  upon  said  'promise,  and  in  ac- 
cordance with  Its  orders,  decedent  continued 
to  work  on  said  car  on  the  29th,  and  that 
about  11  o'clock  a.  va.,  when  descending 
one  of  said  steep  grades,  it  became  unman- 
ageable because  of  said  defective  air  brakes, 
and  jumped  the  track,  striking  a  bridge, 
throwing  decedent  to  the  ground,  and  Inflict- 
ing Injuries  from  which  he  died  the  same 
day;  that  "decedent's  said  injuries  were  oc- 
casioned and  brought  about  wholly  by  said 
defects  In  said  brakes  and  negligence  of  the 
defendant  as  aforesaid."  Whereby,  etc.  The 
demurrer  to  this  pleading  for  want  of  facts 
was  overruled,  and  an  exception  reserved. 
The  objections  urged  against  It  are  that  the 
defective  condition  of  the  brake  Is  not  shown 
to  have  made  the  car  unsafe;  that  the  char- 
acter of  the  defects  la  not  .described,  and 
that  no  direct  allegation  Is  made;  that  ap- 
pellant negligently  performed  or  omitted  any 
duty  owing  to  decedent.  The  relation  of 
master  and  servant  Is  disclosed.  The  exist- 
ence of  a  defective  appliance  rendering  the 
servant's  work  unnecessarily  hazardous  was 
a  breach  of  the  duty  owing  by  the  master. 
A  promise  to  repair,  and  an  Injury  caused  by 
the  defective  appliance,  made  a  prima  facie 
case.  McFarlan  Carriage  Company  v.  Pot- 
ter, 1B3  Ind.  107,  53  N.  E.  465.  The  char- 
acter of  the  appliance  Is  stated.  Its  purpose 
is  a  matter  of  common  knowledge.  An  al- 
legation  that  It  was  defective  and  out  of  re- 
pair was,  as  against  a  demurrer,  sufficient 
to  show  a  breach  of  duty.  An  answer  In 
general  denial  was  filed.  Trial  by  jury,  ver- 
dict for  $2,500,  motion  for  a  new  trial  over- 
ruled, and  judgment  on  the  verdict. 

The  evidence,  taking  that  most  favorable 
to  appellee  where  there  Is  conflict,  shows: 
That  the  decedent  ran  car  No.  15  on  Friday, 
December  27th.  That  he  reported  the  air 
brakes  as  defective,  and  that  appellant  prom- 
Ised  to  repair  them.  The  brake  was  de- 
fective In  permitting  the  air  to  escape.  Re- 
pairs were  made,  and  decedent  took  the  car 
out  on  Saturday,  but  found  that  the  trouble 
had  not  been  remedied.  He  thereupon  ran 
the  car  back  to  the  bam,  and  told  the  super- 
intendent that  It  was  not  any  better.  The 
latter  replied  that  the  fault  must  be  in  the 
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comprener;  "that  he  wontd  have  to  nse  ft 
tbe  way  it  was,  and  be  wonld  pnt  a  new  one 
in  the  next  afternoon — a  new  air  compresKr." 
On  the  next  morning  decedent  took  the  car 
out  about  7  o'clock.  In  obedience  to  orders. 
Took  one  load  of  cinders  away,  and  untoad- 
«d  it  Returned  to  Terre  Haute,  loaded  an- 
other load,  and  started  east  with  it,  reaching 
the  hill  at  which  tbe  accident  occurred  at 
about  11  o'clock  a.  m.  This  hill  was  1,140 
feet  long.  The  track  descended  to  the  east 
at  a  grade  of  3  to  5  per  cent.  It  was  straight 
for  about  half  the  distance  down.  There- 
after it  curved  south  90  feet;  ran  straight 
30  feet,  curved  north  100  feet,  curved  south, 
ending  20  feet  above  the  bridge  at  which 
the  accident  occurred.  The  car  started  down 
this  grade  at  the  rate  of  four  or  five  miles 
and  hour,  as  appears  from  the  testimony  of 
a  number  of  witnesses.  Its  progress  was 
described  by  the  conductor,  who  was  the 
only  person  except  the  decedent  aboard,  as 
follows:  "Well,  it  kept  going  faster  and 
faster  all  the  way  down,  and  we  got  down 
to  probably  60  or  70  feet  from  the  bridge, 
I  noticed  a  Jostling — sort  of  a  Jar — on  the 
back  end.  The  front  end  of  the  car  waa 
then  off  tbe  track,  but  I  didn't  know  what 
it  was.  I  Just  supposed  the  rate  of  speed 
was  shaking  the  car  on  the  track.  About 
tbe  time  we  bit  the  bridge  I  realized  the  car 
was  off  the  track,  and  tbe  nest  thing  I  re- 
memtter  I  was  standing  out  where  Kiely 
was,  on  the  guard  rail  on  the  bridge."  The 
front  wheels  were  off  the  rdlls. .  The  car 
struck  a  trolley  pole,  breaking  it  down;  then 
struck  the  bridge  with  great  force,  inflicting 
injuries  upon  decedent  resulting  in  bis  death. 
The  car  gradually  "picked  up  speed"  during 
the  entire  desceut.  From  the  first  mark  of 
the  wheels  found  on  the  ties  to  the  place 
where  the  last  mark  was  made  was  123  feet  9 
Inches.  About  one  foot  west  of  the  first  mark 
two  pieces  of  iron,  broken  from  the  flange  of 
the  large  car  wheel  on  the  north  and  front 
of  the  car,  were  found.  They  lay  inside 
of  the  north  rail.  One  of  them  was  five  or 
six  inches  long,  the  other  somewhat  smaller. 
The  Iron  was  spoiigy  and  defective,  owing 
to  an  imperfect  cast.  There  were  three  ap- 
pliances which  could  be  used  to  check  and 
control  the  speed  of  the  car — ^the  air  brake, 
the  hand  brake,  and  the  lever  by  reversing 
the  power,  thereby  causing  the  wheels  to 
move  backward.  No  witness  testifies,  so  far 
as  we  are  advised,  as  to  any  use  having 
been  made  by  decedent,  while  descending 
the  hill,  of  either  the  hand  or  the  air  brake. 
The  power  had  been  reversed,  as  shown  by 
the  position  of  the  lever.  It  was  fairly  in-' 
ferable  from  the  evidence  that  decedent  con- 
tinued to  use  the  defective  car  In  reliance 
upon  appellant's  promise  to  repair  It,  and 
there  is  no  room  for  doubt  but  that  the 
superintendent  making  the  promise  had  full 
power  to  represent  the  company  in  that  be- 
half. 
Tbe  insufflcieury  of  the  evidence  to  sus- 


tain the  verdict  Is  urged  npcm  ttie  further 
grounds  that  it  does  not  show  that  tbe  air 
brakes  were  necessary  to  the  safe  opera- 
tion of  the  car,  that  it  affirmatively  appear* 
that  such  defective  brakes  were  not  the 
proximate  cause  of  the  injury.  There  Ir 
testimony  to  the  effect  that  by  tbe  use  ot 
the  hand  brake  the  speed  of  tbe  car  could  be 
controlled  and  regulated.  There  is  also  tes- 
timony to  the  effect  that  the  air  brake  reg- 
istered and  carried  a  sufficient  pressure  to 
make  it  entirely  effective.  As  to  the  latter 
proposition,  there  was  an  undoubted  conflict 
The  verdict  is  therefore  conclusive.  The 
same  conditions  apply  to  the  former  one; 
There  was  no  direct  testimony  that  an  air 
broke  was  necessary,  but,  in  view  of  tbe 
fact  that  all  of  appellant's  cars  were  thus 
equipped,  in  view  of  the  unquestioned  effi- 
ciency of  such  brakes,  of  the  heavy  grades 
over  which  this  car  was  run,  of  its  weight 
(12  tons)  and  the  weight  of  the  load  car- 
ried (10  tons),  of  the  complicated  and  ex- 
pensive character  of  the  appliance,  it  is  not 
difficult  to  infer  that  It  was  a  necessary  one. 
Whether  the  defect  complained  of  was  tbe 
proximate  cause  of  the  injury  was  prima- 
rily a  question  for  the  jury.  6.  I.  &  Ii.  By. 
Co.  V.  Martin,  81  Ind.  App.  308,  65  N.  E.  591. 
The  verdict  therefore  includes  a  finding  In 
appellee's  favor  upon  that  issue.  In  deter- 
mining whether  such  finding  was  legitimate- 
ly made,  it  may  be  c<Hiceded  that  the  wheels 
of  the  car  would  not  have  left  tbe  rails  ex- 
cept for  the  breaking  of  the  flange  and  tbe 
defect  therein.  The  breaking  of  the  flange 
was  a  cause  contributing  to  tbe  injury.  If 
it  were  shown  that  a  brake  became  suddenly 
ineffective,  whereby  all  control  over  the  car 
was  lost,  and  a  race  begun,  ending  at  the 
bottom  of  the  hill,  a  broken  wheel  and  a  de- 
fective casting  would  not  be  suffldoit  to 
show  a  break  In  tbe  line  of  causation.  If 
it  appeared  that  decedent  used  all  tbe  instru- 
mentalities at  his  command  to  control  the 
car,  but  was  unable  to  do  so  because  of  the 
defect  complained  of,  the  case  would  not  dif- 
fer in  principle  from  tbo  illustration.  There 
does  not  appear  to  have  been  any  direct  tes- 
timony as  to  what  was  done  by  decedent. 
The  position  of  the  reverse  lever  is  conclusiTe 
as  to  the  fact  that  he  exerted  himself  to 
some  extent.  The  presumption  is  that  the 
Instinct  of  self-preservation  is  possessed  and 
exercised.  Lawson's  Presumptive  Evidence, 
rule  39,  illustrations  1  to  5,  and  authority 
cited.  The  wheel  had  been  used  for  a  con- 
siderable time.  Except  for  the  high  rate  at 
which  the  car  was  moving  and  by  which  the 
defective  flange  was  brought  in  violent  con- 
tact with  the  rail  at  the  curve,  it  is  at  least 
Inferable  that  it  would  not  have  broken. 
That  the  flange  of  a  car  wheel  should  break 
under  such  circumstances  as  existed  npon 
this  occasion,  attributable  to  the  failure  of 
duty  relied  upon,  is  not  an  unnatural  se- 
quence; and,  if  tbe  Jury  believed  that  the 
rate  at  which  the  car  was  running  when  the 
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derailment  took  place  was  dac  to  the  de- 
fectire  air  brake,  It  migbt  properly  find  8ucli 
condition  to  have  been  the  ivoxtinftte  caose 
of  tbe  injurr> 

In  tbe  foiKth  InstructiOB  given  tbe  jury 
wtte  told  that  It  was  tbe  appeUant's  duty 
to  exercise  reasonabile  care  and  diligence  to 
provide  and  malntaio  a  sate  place  aaA  safe 
appliances  for  deced««t  to  use  In  pevftarm- 
Ing  his  duty  under  Its  employment.  In  so 
{ar  as  appellant's  duty  is.stated,  tbe  instngtc- 
tlon  Is  unexceptionable.  C.  L  &  !>.  By.  Oo. 
V.  Tackett  (Ind.  App.)  71  N.  B.  621  While 
the  breach  of  duty  alleged  related  to  appli- 
ances, the  effect  of  a  failure  In  that  behalf 
was  so  nearly  related  to  safety  of  the  place 
where  decedent  was  required  to  work  as  to 
make  tbe  reference  in  the  Instcnctlon  to  the 
duty  of  furnishing  a  safe  place  neither  mis- 
leading nor  harmful 

Instructions  6,  7,  8,  and  &  are  criticised 
for  failing  to  inelnde  the  statement  that  the 
finding    in    plalatUTs  favor    upon    various 
points  tl>erein  euameruted  required  a  prepon- 
derance of  evidence.    It  was  clearly  and  cor- 
rectly stated  in  the  first  instruction  given 
that,  "before  the  plaintiff  can  recover  in  this 
action,  she  must  prove  by  preponderance  of 
all  the  evidence  all  the  material  allegations 
contained  In  her  complaint."    One  dear  and 
definite  statement  of  the  law  upon  this  point 
was  sufficient     Instructions  are  considered 
In    their    entirety,  and    undue    prominence 
should  not  be  given  to  any  one  proposition. 
Mullen  V.  Bower,  22  Ind.  App.  294.  298,  53 
N.  E.  790;    Deilks  v.  State,  141  Ind.  23,  40 
N.  K.  120.    In  the  seventh  instruction  it  was 
stated  that  "notice  of  defects  given  to  the 
foreman   having   charge  of  tbe  car   barns.' 
where  cars  of  the  defendant  were  taken  for 
repairs,    »    •    •    and  a  premise  to  remedy 
sudi  defects  made  by  such  foreman,    •    •    • 
is  in  law  a  promise  of  the  defendant."    It  la 
said:     "While  we  do   not  question,   for  tbe 
purpose  of  this  case,  under  the  facts,  that 
notice  to  Foreman  Grosveuor  of  defects  in 
the  car  was,  in  contemplation  of  law,  notice 
to  tbe  defendant,  yet  we  do  not  insist  that 
.  tbe  other  element  of  the  instruction,  involv- 
ing tbe  promise  of  Grosvenor  to  repair,  is 
not  warranted  by  the  law,  or  under  tbe  evi- 
dence.    In  the  first  place  the  authority  of 
the  foreman  of  the  car  barns  and  his  juris- 
diction were  matters  of  proof,  and  not  of 
law,   and  hence  tbe  Instruction  on  the  last 
proposition  is  fatally  defective  for  that  rea- 
son."    Tl»e  evidence  is  not  conflicting  as  to 
tbe  authority  of  Grosvenor  in  either  respect 
indicated.    It  Is  not  error  for  the  court  to 
assume    tbe    existence     of     uncontroverted 
facts.     Hunt,  Receiver,  v.  Conner,  Adm'r,  28 
Ind.  App.  41,  55,  56,  59  N.  E.  50. 

Erldence  was  admitted  over  defendant's 
objection  tending  to  show  tbe  air  brake  to 
have  been  out  of  r^air  before  decedent 
worked  on  the  car,  which  had  been  three 
or  four  days.  The  time  was  not  so  remote 
as  to  render  the  evidence  inadmissible.     Its 


weight  was,  of  course,  for  tbe  Jury.  Tbe 
physician  who  attended  the  decedent  was  al- 
lowed to  testify  relative  to  the  character  of 
bis  injuries  and  the  resulting  death.  Ap- 
pellant pending  the  examination,  oETered  to 
admit  that  the  death  was  caused  by  the  in- 
juries received  in  the  collision.  This  offer 
w«8  followed  by  an  objection  to  a  qnestlQa, 
whlcb  was  overruled.  One  may  not  thus  lim- 
it his.  adversary's  method  of  making  proof. 

There  is  no  available  error  in  tbe  record. 
Judgment  affirmed. 


(H  Ind.  App.  339) 
BALTIMOBE  A  O.  S.  W.  R.  CO.  et  al.  v. 
QUILLEN.     (No.  4,980.) 

(Appellate  Court  of  Indiana.     Dec  16,  1004.) 

BAILROADS  —  CBANGB  07  OBADX  — INJUBT  TO 
LAND— ACTION— MEASUMB  OF  DAMAGES— COM- 
PLAINT —  DBSCBIPTION  —  aUFFICIBNCT  —  XM- 
8TBOCTI0N. 

1.  The  act  of  wrongfully  making  fills  and  cut- 
ting ditches  on  plaintitf's  land  in  cliaDging  tlie 
grade  of  a  railroad,  so  aa  to  prevent  water  from 
fiowing  from  and  causing  sdrface  water  and 
natural  strsams  to  flow  on  plaintiff's  land,  cre- 
ating pools  of  standing  water  without  means  of 
escape,  and  thereby  aestroying  plaintiff's  land 
and  creating  a  pei-manent  nuisance,  is  action- 
able as  against  tlie  railroad  company  and  the 
coDtractors  who  did  tiie  work,  though  a  right 
of  way  liad  been  -properly  acquired  by  tbe  rail- 
road prior  thereto. 

2.  "rhat  an  alleged  nuisance  may  l>e  abated, 
and  that  there  is  no  threat  on  the  part  of  those 
creating  it  to  continue  the  conditions  giving 
rise  to  it,  are  facts  going  to  the  measure  of 
damages  tbe  injured  person  would  be  entitled 
to  receive  for  tbe  damages '  already  sustained 
and  not  to  the  sufficiency  of  a  complaint  for 
injuries  caused  thereby. 

S.  Complaint  for  injury  to  land,  describing  it 
as  "in  location  132"  in  a  certain  township  and 
county  of  the  state,  is  sufficiently  descriptive  to 
withi^tsnd  a  demurrer. 

4.  Tbe  owner  of  land  is  not  compensated  by 
an  assessment  of  damnges  for  a  railroad  right 
of  way  as  to  wrongful  acts  after  the  accept- 
ance of  the  deed  or  the  making  of  an  appro- 
priation. 

5.  The  measure  of  damage  to  land  caused  by 
the  deposit  of  barren  earth  thereon,  resulting 
in  a  permanent  iojary  thereto,  is  the  diminution 
in  the  vahie  of  the  land. 

6.  The  measure  of  damages  for  injury  to  land 
by  the  colIectioD  and  discbarge  of  water  in  a 
body  thereon  is  the  difference  in  the  rental  value 
of  the  land  before  and  after  the  injury. 

7.  In  an  action  for  injuries  to  land  by  the  de- 
posit of  barren  earth  thereon  and  by  the  col- 
lection and  discharge  of  water  in  a  body  there- 
on, a  charge  that  if  the  jury  found  for  plaintiff 
they  should  assess  her  damages  at  such  sum  as 
the  evidence  showed  her  land  to  have  been  dam- 
aged, and  that  the  measure  of  damages,  if  any, 
would  be  the  difference  in  the  value  of  the  land 
immediately  before  and  immediately  after  the 
commission  of  the  injuries  complained  of,  if  any, 
was  erroneous,  as  not  making  any  distinction 
in  the  character  of  the  injuries,  and  not  being 
applicable  to  the  entire  injury  charged. 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty; C.  K.  Thorp,  Special  Judge. 

Action  by  Grace  Qulllen  against  the  Balti- 
more &  Ohio  Southwestern  Railroad  Com- 

f  6.  See  Waters  and  Water  Courses,  voL  4S,  Cent 
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pany  and  others.    From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Reversed. 

Gardiner  &  Slimp,  W.  R.  Gardiner,  and  Ed- 
ward Barton,  for  appellants.  Cullop  &  Shaw 
and  Padgett  &  Padgett,  for  appellee. 

COMSTOCK,  C.  J.  This  action  was  com- 
menced in  the  Knox,  and  on  change  of  venne 
was  tried  in  the  Daviess,  circuit  court.  There 
were  two  trials.  Upon  the  first  the  jury  dis- 
agreed. Upon  the  second  they  gave  a  verdict 
in  favor  of  appellee  against  all  of  appellants 
for  $1,185.  The  complaint  is  in  two  para- 
graphs. The  material  allegations  of  the  first 
are  that  plaintiff  is  the  owner  of  about  200 
acres  of  rich  and  valuable  land  for  farming 
and  residence  purposes  In  location  132  in 
Steen  township,  Knox  county,  Ind.;  that  prior 
to  the  grievances  complained  of  said  land  was 
high  and  free  from  ponds,  pools,  etc.;  that 
rainfall  and  eiurface  waters  and  natural 
streams  flowed  from.  Instead  of  upon,  said 
land;  that  during  the  months  of  May  and 
June,  1900,  the  defendants  were  engaged  in 
building  a  railroad,  and  in  doing  so  made 
excavations  and  fills  on,  along,  and  across 
her  land,  and  thereby  covered  two  acres  of 
the  same  with  waste,  and  destroyed  the  same, 
and  that  said  two  acres  were  of  the  value 
of  $40  each;  that  defendants  wrongfully 
made  fills  and  cut  ditches  so  as  to  prevent 
water  from  fiowlng  therefrom,  and  to  lead 
surface  waters  and  natural  streams  which 
prior  thereto  flowed  away  to  flow  thereon, 
and  to  create  pools  of  standing  water,  with- 
out means  of  escape,  on  her  said  laud,  and 
thereby  and  on  account  thereof  to  destroy 
40  acres  of  her  said  land;  that  said  40  acres 
were,  prior  to  said  grievances,  worth  ?40  per 
acre,  but  because  of  said  grievances  are  now 
wholly  worthless;  and  because  of  the  wrongs 
of  said  defendant  she  has  been  damaged  $1,- 
000.  The  second  paragraph  alleges,  In  sub- 
stance, that  the  plaintiff  is,  and  has  been  for 
five  years,  the  owner  of  200  acres  of  land  in 
location  132  in  Steen  township,  Knox  county, 
Ind.,  lying  along  defendants'  railroad  track; 
that  defendants  were  about  to  change  the  po- 
sition, location,  and  grade  of  said  railroad 
track,  and  in  doing  so  have  placed  on  two 
acres  of  said  land  barren  clay,  which  has  de- 
stroyed the  fertility  of  said  2  acres,  and  made 
it  useless;  that  defendants  have  cut  ditches 
and  made  embankments  which  will  and  have 
run  onto  40  acres  of  the  land  large  quantities 
of  water,  which,  on  account  of  natural  drain- 
age, would  run  away  from  said  land;  and  has 
and  will  thereby  create  large  pools  of  stand- 
ing water,  which  will  and  have  become  stag- 
nant, give  off  odors,  create  a  nuisance,  and 
will  and  have  destroyed  40  acres  of  her  land; 
that  she  has  been  damaged  thereby  in  the  sum 
of  $1,900.  A  demurrer  for  want  of  facts  to 
each  paragraph  was  overruled.  Defendants 
filed  an  amended  answer  in  three  paragraphs, 
the  first  being  a  general  denial.  The  second 
paragraph  gives  the  date  (1857)  of  the  con- 


struction of  Ohio  &  Mississippi  Railroad  to 
the  ownership  of  which  the  defendant,  the 
Baltimore  &  Ohio  Southwestern  succeeded; 
recites  the  source  of  title  of  its  right  of  way; 
avers  facts  to  the  effect  that  the  acts  of  which 
plaintiff  complains  were  necessary  in  the  <>p- 
eration  and  maintenance  of  Its  said  road, 
were  done  In  an  orderly  and  careful  manner, 
all  of  wbdch  was  done  by  the  defendants  Wad- 
dle and  Fitch  as  contractors  with  said  rail- 
road company.  The  third  paragraph  Is  the 
same  as  the  second,  except  that  it  gives  a  dif- 
ferent source  of  title.  A  separate  and  several 
demurrer  for  want  of  facts  to  each  of  the  said 
second  and  third  paragraphs  of  answer  was 
sustained.  The  cause  was  tried  upon  the  is- 
sues Joined  on  the  complaint  and  general  de- 
nial. The  appellant  the  Baltimore  &  Ohio 
Southwestern  and  the  appellants  Waddle  and 
Fitch  each  assigned  as  errors  the  action  of 
the  court  in  overruling  the  demurrer  of  said 
appellants  to  the  first  and  second  paragraphs 
of  the  amended  complaint,  respectively,  and 
in  overruling  the  motions  for  a  new  trial. 

As  to  the  first  paragraph  of  the  complaint, 
the  position  of  appellant  Is  that  while  it  pro- 
ceeds upon  the  theory  that  appellants  were 
engaged  In  the  construction  of  a  railroad  over 
appellee's  land.  It  created  a  nuisance  thereon, 
causing  consequential  damages  thereto,  but 
that  it  contains  no  averment  of  facts  to  jus- 
tify the  conclusion  that  the  appellant  rail- 
road company  had  not,  by  proper  pi-oceeding, 
acquired  the  right  to  construct  the  railroad, 
or  that  the  construction  was  wrongful;  that 
it  contains  no  averment  that  the  consequen- 
tial damages  had  not  been  fully  compensated 
to  the  api)ellee;  that  the  averments  show  that 
the  alleged  nuisance  might  be  abated,  and,  as 
a  consequence,  the  value  of  the  land  restored: 
that  there  Is  no  averment  of  a  threat  or  pur- 
pose on  the  part  of  appellant  to  continue  the 
conditions  described,  or  of  any  damage  other 
than  the  entire  destruction  of  the  value  of 
part  of  the  lands  of  appellee;  that  there  is  no 
description  of  the  lands  alleged  rendered  of 
no  value.  Without  separately  taking  up  each 
of  these  objections,  we  think  the  paragraph  is 
sufficient  upon  the  ground  that  It  charges  that 
appellant  "wrongfully  made  fills  and  cat 
ditches  so  as  to  prevent  water  from  flowing 
from,  and  caused  surface  water  and  natural 
streams  which  prior'  thereto  flowed  away  to 
flow  thereon,  and  created  pools  of  standing 
water  without  means  of  escape,  on  appellee's 
land,  and  thereby  and  on  account  thereof  de- 
stroyed forty  acres  of  her  land,  and  thereby 
created  a  permanent  nuisance."  The  acts 
charged  are  properly  characterized  as  tortious 
Injury  to  appellee's  real  estate,  and  not  neg- 
ligence. In  the  face  of  the  averment  that  the 
acts  complained  of  were  wrongful,  there  could 
be  no  presumption  that  appellant  had,  by 
proper  proceeding,  acquired  the  right  to  com- 
mit the  acts  of  which  appellee  complains,  nor 
would  the  presumption  arise  that  the  conse- 
quential damages  had  been  fully  compensated. 
The  appellant  would  have  no  right  to  colM 
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surplus  water  on  its  rlgbt  of  way,  and  dis- 
cbarge It  in  a  body  on  tbie  lands  of  appellee, 
to  ber  tnjnry.  If  the  right  of  way  had  been 
properly  acquired,  plaintiff's  right  to  be  com- 
pensated for  damages  for  water  thereafter 
collected  and  discharged  npon  her  land  would 
not  be  affected.  Such  damages  are  not  in- 
cluded in  the  price  paid  for  the  right  of  way. 
Egbert  ▼.  Lake  Shore  R.  R.  Co.,  6  Ind.  App. 
350,  83  N.  B.  Co9;  Stodghill  ▼.  Chicago,  eta, 
R.  R.  Co.,  43  Iowa,  26,  22  Am.  Rep.  210;  Hunt 
T.  Iowa  Central,  etc.,  86  Iowa,  15,  52  N.  W. 
668,  41  Am.  St  Rep.  473;  Louisville,  etc.,  R. 
R.  Co.  V.  Hayes  (Tenn.)  47  Am.  Rep.  291; 
TSTilte  V.  Chicago,  etc.,  R.  R.  Co.,  122  Ind.  317, 
23  N.  E.  782,  7  li.  R.  A.  257.  Conceding  that 
the  averments  show  that  the  alleged  nui- 
sance might  be  abated,  and  that  there  is  no 
threat  or  purpose  ou  the  part  of  appellants  to 
continue  the  conditions  described,  these  are 
facts  going  to  the  measure  of  damages  ap- 
pellee would  be  entitled  to  receive  for  injuries 
already  sustained.  The  land  Is  8u£Sciently 
described  to  withstand  a  demurrer.  Shlpler 
V.  Isoihower,  27  Ind.  86. 

Daring  the  trial  appellee's  title  seems  not 
to  have  been  questioned.  It  is  agreed  by  the 
parties,  as  appears  of  record,  that  the  plain- 
tiff holds  her  title  to  the  real  estate  describ- 
ed In  the  complaint  as  a  remote  grantor  from 
the  same  party  from,  which  the  defendant  the 
Baltimore  &  Ohio  Southwestern  Company 
holdd  its  title  to  the  right  of,  way.  In  the 
absence  of  a  motion  for  a  more  particular  de- 
scription, and  with  the  foregoing  agreement, 
It  is  late  to  question  the  sufficiency  of  the  de- 
scription. What  we  have  said  applies  to  both 
paragraphs  of  the  complaint  The  theory  of 
each  is  that  the  injury  to  the  plaintiff's  land 
was  caused  by  the  deposit  of  barren  and 
waste  earth  upon  appellee's  land  and  the  col- 
lecting and  discharge  of  surface  water  by 
means  of  ditches  dug  by  the  defendants.  In 
each  paragraph  it  is  alleged  that  the  railroad 
corporation  is  a  corporation  duly  organized 
and  existing  by  virtue  of  the  laws  of  the  state 
of  Indiana,  and  that 'the  defendants  Waddle 
and  Fitch  are  partners  doing  business  under 
{he  name  and  style  of  Waddle  &  Fitch,  and 
all  of  said  defendants  are  engaged  in  commit- 
ting the  wrongs  complained  of. 

The  purport  of  the  second  and  third  par- 
agraphs of  answer  Is  that  the  appellant  rail- 
road company  had  the  right  to  make  neces- 
sary drains  and  ditches,  collect  water  there- 
in, and  discharge  it  upon  the. lands  of  plain- 
tiff. They  show  the  theory  of  the  defense. 
They  do  not  show  a  right  to  Inflict  a  con- 
sequential or  direct  injury  to  plalntUTs 
properly  without  compensation.  The  appel- 
lant railroad  company  had  the  right  to  lower 
the  grade  of  its  track,  and  to  dig  ditches 
to  convey  waters  off  its  right  of  way,  but 
not  to  turn  them  upon  the  lands  of  plain- 
tiff. That  the  acts  of  constructing  the 
ditches  were  lawful,  and  were  performed 
iwlth  care,  would  make  no  difference.  Con- 
ner T.  WoodflU,  126  Ind.  85,  23  N.  E.  87Q,  22 


Am.  St  Rep.  568.  The  grant  of  a  right  of 
way  does  not  carry  the  right  to  go  beyond 
its  limits,  and  the  owner  Is  not  compensated 
by  an  assessment  of  damages  for  a  right  of 
way  for  wrongful  acts  after  the  acceptance 
of  a  deed  or  the  making  of  an  appropria- 
tion. Egbert  v.  L.  S.  &  M.  S.  Co.,  6  Ind. 
App.  350,  83  N.  B.  659;  Evansville,  etc.,  v. 
Dl^  9  Ind.  433.  The  case  of  a  C,  etc.,  R. 
Co.  ▼.  Huddleston,  21  Ind.  App.  621,  52  N. 
E.  1008,  69  Am.  St  Rep.  385,  cited  by  ap- 
pellant is  distinguishable  from  the  case  at 
bar.  The  right  to  build  a  railroad  Includes 
the  subsidiary  right  to  make  changes  neces- 
sary for  the  proper  construction  and  mainte- 
nance of  the  same.  That  question  is  not  the 
controlling  one  in  this  case.  "The  principle 
upon  which  all  the  decisions  proceed  is  that 
If  the  owner  of  lands  collects  surface  water 
into  a  body,  he  Is  bound  to  provide  a  means 
of  discharge  by  drainage,  and  that,  if  he 
fails  to  do  so,  the  owner  of  the  lower  lands 
has  a  cause  of  action."  Amer.  &  Eng.  Ency. 
Law,  vol.  24,  note,  pp.  930,  931 ;  Cairo,  etc., 
v.  Stevens,  73  Ind.  278,  88  Am.  Rep.  139; 
Township  V.  Hopkins,  131  Ind.  142,  30  N.  B. 
896;  City  of  Evansville  v.  Decker,  84  Ind. 
825,  43  Am.  Rep.  86 ;  Davis  v.  City  of  Craw- 
tordsville,  119  Ind.  1,  21  N.  E.  449,  12  Am.  St 
Rep.  361;  Kelly  v.  Pittsburg,  etc.,  28  Ind. 
App.  466,  63  N.  E.  233,  91  Am.  St  Rep.  134. 
The  rule  applicable  to  a  railroad  company 
and  an  Individual  is  the  same.  A  railroad 
company  has  no  right  to  gather  surface 
water  on  its  land  or  right  of  way  into  ditches 
and  drains,  and  discharge  it  in  a  body  on 
the  lower  lands  of  other  persons,  to  their  in- 
jury. 24  Amer.  &  Eng.  Ency.  Law,  953,  and 
cases  dted  in  note  4. 

It  is  contended  that  the  damages  assessed 
are  excessive.  The  evidence  shows  without 
conflict  that  all  of  the  land  covered  with 
waste  dirt  beyond  the  line  of  the  right  of 
way,  assuming  the  right  of  way  to  be  but  80 
feet  did  not  exceed  7  feet  in  width  and  1,000 
feet  in  length  (about  one-half  acre)  and  that 
the  land  was  worth  not  to  exceed  $55  per 
acre.  It  Is  also  claimed  that  tbe  court 
erred  in  the  admission  of  evidence  and  in 
tbe  giving  of  certain  instructions.  Tbe  dam- 
age from  water  was  only  sustained  upon  the 
occasion  of  heavy  falls  of  rain.  The  theory 
of  the  complaint  Is  for  permanent  injury. 
Plaintiff  thus  assumed  the  burden  of  estab- 
lishing tbe  existence  of  facts  showing  that 
the  encroachments  were  of  a  permanent  char- 
acter. If  the  evidence  falls  to  show  injury 
of  such  a  character,  the  theory  of  the  com- 
plaint is  not  supported,  and  the  verdict  is 
contrary  to  the  law.  Louisville,  etc.,  Ry.  Co. 
V.  Renlcker,  8  Ind.  App.  404,  33  N.  E.  1047 ; 
C,  C,  C.  &  St  L.  Ry.  Co.  v.  Dugan,  18  Ind. 
App.  435.  48  N.  E.  238 ;  Equitable  Ins.  Co.  v. 
Stout  135  Ind.  444,  33  N.  E.  623.  A  nuisance 
which  may  be  discontinued  la  not  a  per- 
manent one.  The  law  will  not  presume  the 
continuance  of  a  wrong.  C,  C,  C.  &  St.  L. 
Co.  V.  King.  23  Ind.  App.  573,  55  N.  E.  873; 
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Dline  r.  N,  T.  a  ft  H.  R.  R.  Co.  (N.  T.)  4 
N.  B.  636,  54  Am.  Rep.  061 ;  C,  C,  C.  &  St 
L.  Co.  V.  EUoe.  29  Ind.  App.  890,  63  N.  EL 
483.  When  the  Injury  Is  caused  by  a  tres- 
pass upon  the  plaintiff's  land,  since  the  de- 
fendant cannot  remedy  the  wrong  without 
another  trespass,  the  remedy  Is  not  continu- 
ous, but  inflicted  once  for  all,  and  full  com- 
pensation Is  recovered  by  one  action.  Sedg- 
wick on  Damages,  {  S2;  8  Sutherland  on 
Damages,  {  1042;  Cumberland,  etc.,  Co.  v. 
Bitchlngs,  65  Me.  140.  The  true  rule  de- 
duclble  from  the  authorities  Is  that  when  the 
cause  of  injury  Is  of  such  nature  as  to  be 
obatable  by  the  expenditure  of  libor  or 
money,  the  law  will  not  presume  the  contin- 
uance of  the  wrong.  Atlanta,  etc.,  Co.  ▼. 
Hlgdon  (Tenn.)  T6  S.  W.  805;  City  of  Nash- 
ville V.  Comer  (Tenn.)  12  S.  W.  1027,  7  L.  R.  A. 
400.  '  In  a,  C,  C.  &  St  L.  Co.  V.  King,  supra, 
many  Illustrative  cases  are  collected.  From 
the  consideration  of  them,  and  many  morO) 
we  think  that  it  may  be  fairly  said  that, 
where  damages  have  been  allowed  for  pro- 
spective injuries,  the  nuisance  was  deemed 
to  be  permanent,  although  the  coarts  have 
differed  as  to  what  was  permanent  or  tem- 
porary injury.  The  deposit  of  barren  earth, 
with  its  attendant  results,  may,  under  the 
decisions,  be  regarded  as  a  i>ermanent  injury. 
As  to  such  averment,  there  is  evidence  tend- 
ing to  support  the  flndlng.  As  to  that  part 
of  appellee's  claim,  the  measure  of  damages 
would  be  the  diminution  In  the  value  of  the 
land.  The  collection  and  discharge  of  watet 
In  a  body  upon  appellee's  land  alleged  Is 
temporary,  because  it  Is  abatable,  and  Its 
continuance  will  not  be  presumed,  and  the 
damage  occasioned  thereby  should  be  deter- 
mined by  another  rule,  namely,  the  differ- 
ence In  the  rental  value  of  the  land  before 
and  after  the  Injury.  "Thus,  In  an  action 
for  flowing  land  or  In  polluting  water  com- 
pensation can  only  be  had  for  loss  accruing 
before  the  date  of  the  writ"  Sedgwick  on 
Damages,  |  91.  Plaintiff  was  permitted  to 
4>rove  the  difference  between  the  value  of 
her  entire  tract  of  land  before  and  after 
the  acts  complained  of.  The  question  of  the 
admissibility  of  such  evidence  was  not  re- 
served. That  question  is  not  therefore,  pre- 
sented. VhC'  court  gave  of  Its  own  motion 
the  following  instruction:  "If  you  And  for 
the  plaintiff,  you  will  assess  her  damages  at 
such  -sum  as  the  evidence  may  show  her  land 
has  been  damaged.  The  measure  of  damages. 
If  any,  would  be  the  difference  in  the  value 
of  the  land  immediately  before  and  immedi- 
ately after  the  commission  of  the  injuries 
complained  of.  If  any."  To  the  giving  of  this 
Instruction  appellants  duly  excepted.  The 
Instruction  was  erroneous,  as  not  being  ap- 
plicable to  the  entire  Injury  complained  of, 
not  making  any  distinction  In  the  character 
of  the  Injuries. 

For  this  reason  the- judgment  is  reversed. 
The  conflderntloD  of  other  alleged  errors  Is 
not  deemed  necessary,  as  they  may  not  ai1s6 


upon  a  second  trial.  The  trial  court  Is  di- 
rected to  sustain  appellantai'  motion  for  a 
new  trlaL 

(3S  Ind.  App.  30(9 
COOPER  T.  MDRPHT  «t  aL    (No.  4.9C3.)* 
(Appellate  Court  of  Indiana,  Division  No.  L 
Dec.  15,  1904.) 

AFFEAIr-PAXTIKS  WHO   KAT  TAKK  AFPKAIr-" 
DIBMISSAI,. 

1.  Burns'  Ann.  St  1901,  |  648,  provides  that 
in  case  of  the  death  of  any  party  to  a  judgment 
before  appeal  an  appeal  may  be  taken  by  the 
person  in  whose  favor  and  against  whom  the  a& 
tion  might  have  been  revived  if  death  bad  oe^ 
curred  before  judgment;  and  section  2S2  ptth 
vides  that  In  all  cases  where  actions  sorriTt 
they  mar  be  commenced  by  or  against  the  rep- 
resentatives of  the  deceased,  to  whom  the  Intei^ 
est  in  the  subject-matter  of  the  action  has  pass- 
ed. Section  8623  provides  that  the  auditor  of 
the  county  In  which  a  sale  of  lands  for  taxei 
to<d:  place  shall  execute  to  the  purchaser,  hii 
heirs  or  assigns,  a  conveyance  of  the  real  estate 
so  sold ;  and  by  section  8634,  In  case  of  sale  of 
lands  for  taxes.  If  the  purchaser  or  his  assigns 
die  before  a  deed  be  executed,  it  may  be  exeeu^ 
ed  in  the  name  of  deceased,  or  to  his  heirs  at  law 
or  devisees,  which  deed  shall  vest  the  title  in  tb* 
heirs  or  devisees,  as  if  It  had  been  executed  to 
deceased  previous  to  his  death.  Section  8640 
provides  tor  the  development  of  a  suit  to  quiet 
title  brought  by  the  holder  of  an  invalid  tax  deed 
Into  a  proceeaing  for  the  enforcement  by  pay- 
ment Of  the  amount  due  the  complainant  and 
the  foreclosure  of  Jiis  Hen- therefor  on  the  land. 
In  an  action  to  enforce  a  lien  on  real  estate  ia 
favor  of  plaintiff  for  amounts  accmin^  to  bia 
through  the  purchase  by  him  at  tax  sales  of  tlie 
real  estate  of  defendants,  and  the  conveyaoc* 
thereunder.  Invalid  and  ineffectual  to  convey  ti- 
tle, and  the  aubsetiueat  payment  of  taxes  by 
him  to  protect  his  mterests,  judgment  was  ren- 
dered for  defendants,  and  before  appeal  plain- 
tiff died,  but  an  appeal  was  taken  by  his  admiiH 
Istrator.  Held,  that  the  appeal  should  be  di» 
missed,  sinoe  there  was  no  cause  surviving  to 
the  personal  representative  of  plaintiff. 

A^teal  from  Superior  Ooort,  Grant  Coun- 
tjr ;  B.  F.  Harness,  Jodge. 

Salt  by  Gharlea  Johnson  against  L«nra 
Murphy  and  another-  From  a  Judgment  U 
favor  of  defendants,  Charles  M.  Cooper,  ad- 
ministrator of  Charles  Jobaaon,  appeala 
Appeal  dismissed. 

Oglebay  ft  Oglebay,  for  appellant  Custer 
ft  Cllne,  for  appellees. 

BLACK,  J.  Stilt  was  brought  by  Charles 
Jolinson  against  the  appellees,  Laura  Mur- 
phy and  Miles  B.  Murphy,  the  complaint  be- 
ing In  two  paragraphs.  In  the  amended 
first  paragraph  it  was,  in  substance,  stated 
that  the  appellees  are  husband  and  wife; 
that  January  29,  1900,  Ethan  A.  Huffman, 
acting  as  attorney  In  fact  for  the  plaintiff, 
conveyed  by  quitclaim  deed  to  the  appellee 
Laura  Murphy  certain  real  estate  described, 
In  the  city  of  Marlon,  Grant  county,  Ind.,  for 
the  consideration  of  1135,  which  deed  wsi 
not  delivered  until  In  February,  1900,  and  it 
hab  never  been  placed  on  record ;  that  it  was 
executed  and  said  money  was  paid  and  ac- 
cepted under  a  mutual  mistake  of  fact  in 
that  tiie  plalntUCa  osly  Interest  or  title  (■ 


>R«fa«arlns  danled.     Traaster   to   Buprsms   Court  daalsA. 
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tbe  real  estate  was  by  vlrtne  of  a  tax  deed 
duly  executed  to  bltn  by  the  aodltor  of  that 
county,  and  duly  recorded  in,  etc^  April  16, 
1896,  tibe  consideration  tberefor  being  $59.96, 
wlieu  in  trath  and  in  fact  the  plaintiff  on 
January  29.  1000,  held  as  additional  tax 
deed  on  tbe  premises  for  $58.85,  duly  eze- 
truted  by  said  auditor  September  1, 1898,  and 
4nly  recorded  in,  etc,  September  15,  1898; 
and  lie  also,  on  January  20,  1900,  held  a  tax 
-certificate  of  purchase,  duly  issued  to  him 
for  purchase  of  the  real  estate  at  county 
sale  of  said  county  for  delinquent  taxes, 
1898,  for  $51.68,  and  he  also  at  the  same 
time  held  a  certificate  of  purchase  of  tbe 
real  estate,  duly  issued  to  him  for  purchase 
at  city  of  Marlon  sale,  1808,  for  $06.53;  that 
February  2,  1900,  "the  plaintiff  paid  thereon 
tbe  city  taxes,  to  tlte  amount  of  $77.64,  the 
same  being  advertised  for  sale  in  his  name," 
and  on  the  same  day  be  paid  the  county 
treasurer  .the  stale  and  county  taxes  on  the 
real  estate  advertised  in  bis  name  to  the 
amount  of  $136-^the  total  sum  due  tbe  plain- 
tiff Januaty  29,  1900,  being  $650.  It  was  al< 
leged  that  said  taxes  w^e  paid  by  the  plain- 
tiff February  2,  1000,  without  any  notice  or 
knowledge  of  tbe  couveyance  to  appellee 
Ijaura  Murphy,  which  was  delivered  after> 
tvard,  aud  said  conveyance  was  delivered  by 
«ald  Huffman  without  any  notice  wliatever 
of  tbe  payment  of  said  taxes  as  aforesaid; 
that  Immediately  upon  the  discovery  of  said 
mistake,  in  the  summer  of  1900,  the  plaintiff 
demanded  of  the  appellees  that  said  mistake 
be  corrected,  aud  the  proper  amount  be  aa- 
«crtalned  and  paid;  that  the  appellees  ad- 
mitted said  mistake  as  alleged,  and  agreed 
to  correct  it,  but  failed  and  refused  to  cor- 
rect the  mistake  and  pay  tbe  sum  so  due  the 
plaintiff;  that  December  14,  1901,  tbe  audi- 
tor of  Graut  county  duly  executed  his  deed 
to  plaintiff  for  the  real  estate  for  $51.85, 
duly  recorded  lu,  etc.,  on  that  day  before  de- 
livery; that  "said  deed"  was  delivered  to 
appellee  Laura  Murphy  under  the  mutual 
mistake  of  fact  that  tbe  plaintiff  bad  no  In-' 
terest  in  or  title  to  said  real  estate,  except 
tbat  held  by  bis  tax  deed  executed  Mart^  18, 
1896,  as  aforesaid,  and  that  $135  was  the 
«oiTect  amount  due  him  under  the  law  aa 
penalty,  interest,  and  charges,  when  in  truth 
and  in  fact  there  was  due  tbe  plaintiff  tbe 
sum  of  $700,  and  said  deed  would  not  have 
been  made  and  delivered,  or  said  sum  of 
$133  accepted  therefor,  except  for  such  mu- 
tual mistake.  It  was  further  alleged  that 
there  was  due  the  plaintiff  on  bis  tax  deeds 
and  purchases  and  taxes  since  paid  the  stuu 
of  91,100,  and  be  asked  that  the  deed  exe- 
cuted by  Huffman  be  set  aside  and  held  for 
nangbt,  and  that  the  plaintiff  be  given  Judg- 
ment for  $1,100^  or  such  sum  as  the  court 
should  ascertain  to  be  legally  due  the  plain- 
tiff after  deducting  the  $135  and  interest 
tbereoD;  and  that  the  sum  be  declared'  a 
lien  upon  the  real  estate,  and,  if  not  paid 
within  30  days  after  Judgment,  tbat  a  certi* 


fled  copy  of  the  decree  be  issued  to  the  sher- 
iff, commanding  him  to  sell  the  real  estate 
to  pay  the  plaintiff's  lien,  and  for  all  other 
relief.  The  second  paragraph  was  In  the 
customary  short  form  of  a  complaint  to 
quiet  tbe  plaintUTs  title  to  the  real  estate, 
representing  him  as  the  owner  thereof  in  fee 
simple.  A  supplemental  complaint  was  filed, 
wherein  it  was  alleged  that  since  the  filing 
of  the  complaint,  at  the  tax  sale  to  be  held 
by  the  county  treasurer  of  Grant  county  and 
the  city  treasurer  of  Marion,  respectively, 
February  2,  1902,  tbe  real  estate  described 
was  advertised  for  sale  for  delinquent  taxes 
In  tbe  plaintiff's  name;  that  February  1, 
1902,  he  paid  the  state  and  county  taxes  le- 
gally due  thereon  in  the  sum  of  $166.71,  and 
paid  to  the  city  treasurer  of  Marion  $100, 
the  sum  of  the  taxes  due  and  legally  assess- 
ed against  the  real  estate;  and  be  asked 
that  the  sum  so  paid,  together  with  the  In- 
terest, penalty,  and  charges  thereon,  be  add- 
ed to  the  sum  found  due  hUn  on  his  tax 
deeds  and  purchases  and  payments  thereto- 
fore made,  and  that  be  hare  Judgment  for 
$1,200  and  that  the  same  be  declared  a  first 
Hen  upon  the  real  estate,  and  that  it  be  or- 
dered sold  for  the  payment  of  the  same,  and 
for  nil  other  proper  relief.  No  answer  ap- 
pears to  have  been  filed,  but  it  was  agreed 
that  all  matters  of  defense  might  be  given 
under  genera]  denial.  Upon  trial  by  tbe 
court  there  was  a  general  finding  for  the  ap- 
pellees. Tbe  plnlntlff's  motion  for  a  new 
trial  was  overruled,  and  Judgment  was 
thereupon  rendered  November  1,  1902,  that 
the  plaintiff  take  nothing  by  his  action,  and 
that  the  defendants  recover  of  him  their 
costs.  The  assignment  of  errors  is  made  by 
"Charles  M.  Cooper,  as  administrator  with 
the  will  annexed  of  the  estate  of  Charles 
Johnson,  deceased,  appellant."  Tbe  appel- 
lees have  moved  to  dismiss  the  appeal,  show- 
ing here  that  the  plaintiff  died  testate  be- 
tween the  rendition  of  the  Judgment  and  the 
bringing  of  the  appeal,  devising  all  his  real 
estate  to  Nellie  Cooper. 

It  is  provided  by  section  630  of  our  Civil 
Code  (section  648^  Burns'  Ann.  St  1901)  tbat 
In  case  of  the  death  of  any  or  all  the  parties 
to  a  Judgment  before  an  appeal  is  taken  an 
appeal  may  be  taken  by,  and  notice  of  an  ap- 
peal served  upon,  tbe  persons  in  whose  favor 
and  against  whom  the  action  might  have 
been  revived  If  death  had  occurred  before 
Judgment.  By  section  5  of  the  Code  (section 
282,  Bums'  Ann.  St  1901)  it  is  provided  that 
in  all  cases  where  actions  survive,  they  may 
be  commenced  by  or  against  the  representa- 
tives of  the  deceased  to  whom  the  interest 
in  the  subject-matter  of  the  action  has  pass- 
ed. There  is  some  contention  between  coun- 
sel as  to  the  character  of  the  action.  One 
paragraph  of  tbe  complaint  presented  a 
cause  of  action  for  tbe  quieting  of  tbe  title 
of  the  plaintiff.  Upon  his  death  tbe  right 
of  action  would  be  in  the  real  party  in  inter- 
est, the  person  to  whom  the  title  under  cloud 
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bad  passed,  tbe  heir  or  devisee.  It  Is  claim- 
ed by  the  counsel  for  the  appellant  that  the 
evidence,  the  sufficiency  of  which' Is  attack- 
ed on  appeal,  showed  the  action  to  be  one  for 
the  recovery  of  money,  and  to  enforce  a  lien 
therefor  upon  real  estate.  The  action  was 
not,  under  either  paragraph  of  the  com- 
plaint, one  to  recover  a  personal  Judgment 
against  the  appellees  upon  their  promise  or 
agreement,  express  or  implied,  or  because  of 
their  wrongful  act  or  omission.  The  true 
purpose  would  seem  to  have  been  to  enforce 
a  lien  upon  real  estate  in  favor  of  the  plain- 
tiff for  amounts  accruing  to  him  through  the 
purchase  by  him  at  tax  sales  of  the  real  es- 
tate of  tbe  appellee  Laura  Murphy,  and  the 
conveyance  thereunder,  invalid  and  Inef- 
fectual to  convey  title,  and  the  subsequent 
payment  of  taxes  by  him  to  protect  his  inter- 
est so  acquired.  If  a  conveyance  for  taxes 
does  not  convey  title,  but  does  transfer  the 
lien  of  the  state,  such  lien  is  "transferred  to 
and  vested  in  the  grantee,  his  heirs  and  as- 
signs," who  are  entitled  to  recover  the 
amount  of  the  taxes.  Interest,  and  penalty 
due  at  the  time  of  the  sale,  with  interest 
thereon  and  all  taxes  subsequently  paid, 
with  interest,  and  the  claim  therefor  is  a 
lien  upon  the  lands,  which  are  bound  for  the 
final  payment  thereof.  See  sections  8632, 
8634,  8641,  Burns'  Ann.  St.  1901.  The  right 
of  action  in  such  cases,  if  it  exists,  is  one 
created  by  statute.  In  Stephenson  v.  Mar- 
tin, 84  Ind.  160,  the  subject  was  discussed  at 
length,  and  it  was  held,  under  similar  statu- 
tory provisions,  that  the  right  to  sue  and  en- 
force a  lien  upon  the  death  of  the  purchaser 
belongs  to  his  heirs  or  assigns,  and  not  to  his 
personal  representative.  Provision  is  made 
by  statute  (section  8640,  Burns'  Ann.  St. 
1001)  for  the  development  of  a  suit  to  quiet 
title,  brought  by  the  holder  of  an  invalid  tax 
deed,  into  a  proceeding  for  the  enforcement 
by  payment  of  tbe  amount  due  the  complain- 
ant and  the  foreclosure  of  his  Hen  therefor 
upon  the  land.  Treating  the  cause  as  devel- 
oped upon  the  trial.  It  is  manifest  that  it 
was  not  one  which  would  survive  to  the  per- 
sonal representative  of  the  plaintiff. 
Appeal  dismissed. 


(S4   Ind.  App.   324) 
PITTSBURG,  0.,  C.  &  ST.  L.  RT.  CO.  v. 

WILSON  et  al.     (No.  "4.973.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Dec.  16,  1904.) 

COVENANTS— CONVEYANCES  OF  BIOTTr  OF  WAT— 
ERECTION  OF  CROSSING — CONSTRUCTION— CON- 
DUCT OF  PARTIES  —  BBEACII  —  MEASURE  OF 
DAMAGES — COVENANTS  RUNNING  WITH  LAND. 

1.  An  assignment  of  error  questioning  tbe  ac- 
tion of  the  court  in  overruling,  as  to  one  para- 
graph of  the  complaint,  a  demurrer  addressed 
jointly  to  two  paragraphs,  presents  no  question 
for  decision. 

2.  A  covenant  by  a  railroad  to 'erect  and  main- 
tain a  farm  crossing,  contained  in  a  conveyance 

t  2.  See  Covenants,  vol.  14,  Cent.  Dig.  SS  65,  6S; 
Railroads,  voL  11,  Cent.  Dig.  {  174. 


of  a  right  of  way  to  it,  runs  with  tbe  land,  uxl 
is  available  for  the  protection  of  the  grantor  or 
his  remote  grantee  against  a  railroad  claiming 
under  the  conveyance. 

3.  In  determining  whether  a  covenant  by  a 
railroad  contemplated  the  maintenance  as  wpll 
as  the  mailing  of  a'  crossing,  and  whether  tb« 
railroad  accepted  the  conveyance,  the  nature  of 
the  subject-matter  of  the  contract  and  the  con- 
struction placed  thereon  by  the  parties  may  be 
considered. 

4.  Evidence  heJd  sufficient  to  show  the  accept- 
ance by  a  railroad  of  a  conveyance  of  land  for 
a  right  of  way  which  contained  a  covenant  on 
its  part  to  erect  and  maintain  a  farm  crossing. 

o.  A  covenant  in  a  conveyance  of  land  for  a 
right  of  way  that  the  railroad  would  "make  and 
maintain"  a  wire  fence  on  both  sides  of  the  land 
conveyed,  "and  also  make"  a  farm  crossing,  in 
pursuance  of  which  the  railroad  did  supply, 
maintain,  and  keep  in  repair  a  crossing  for  a 
number  of  years,  obligated  the  railroad  not  only 
to  make,  but  also  to  maintain,  the  crossing. 

6.  A  covenant  in  a  conveyance  of  land  for  a 
right  of  way  in  which  the  railroad  agreed  to 
make  a  farm  crossing  for  the  grantor  imposed 
on  the  railroad  the  duty  of  erecting  approaches 
to  the  crossing. 

7.  Where  a  railroad  covenanted  in  .a  deed  for 
a  right  of  way  to  erect  a  farm  crossing,  there- 
by impliedly  covenanting  to  erect  approaches 
thereto,  the  persona  in  whose  favor  the  cove- 
nant existed  were  not  bound  to  construct  the 
approaches,  on  default  of  the  railroad  so  to  do, 
before  resorting  to  their  action  against  it. 

8.  In  an  action  for  breach  by  a  railroad  of  a 
covenant  in  a  deed  for  a  right  of  way,  whereby 
it  agreed  to  erect  a  farm  crossing,  the  measure 
of  damages  was  the  cost  of  the  completion  of  the 
crossing,  which  the  railroad  had  begun  to  make. 
but  to  which  it  had  failed  to  build  approaches, 
together  with  such  sum  as  would  compensate  the 
covenantees  for  the  loss  of  the  use  of  their  land 
by  reason  of  the  railroad's  default  during  the 
period  of  such  loss,  and  down  to  the  time  of 
trial. 

Appeal  from  Circuit  Court,  Blackford 
County;  B.  C.  Vaughn,  Judge. 

Action  by  James  W.  'Wilson  and  another 
against  the  Pittsburg,  Ciuciunatl,  Chicago  & 
St  Louis  Railway  Company.  Prom  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  He- 
versed. 

G.  E.  Ross,  for  appellant.  W.  J.  Houck, 
Waltz  &  Secrest,  and  W.  M.  Amsden,  for 
appellees. 

BLACK,  J.  In  the  first  speelfleation  in  the 
appellant's  assignment  of  errors  it  Is  soaght 
to  question  the  action  of  the  court  below  "ia 
overruling  the  demurrer  to  the  third  para- 
graph of  the  amended  complaint,"  and  in  the 
second  specification  the  appellant  assigns  er- 
ror "in  overruling  the  demurrer  to  the  fonnh 
paragraph  of  the  amended  complaint"  The 
court  sustained  a  demurrer  to  the  first  and 
second  paragraphs  of  the  complaint  The 
demurrer  which  was  overruled,  omitting  the 
title  aud  the  signature,  was  as  follows:  "Tbe 
defendant  demurs  to  the  plaintiffs'  third  and 
fourth  paragraphs  of  complaint,  and,  for 
cause  of  demurrer,  says  said  amended  para- 
graphs of  complaint  do  not,  nor  does  dther 
paragraph  thereof,  state  facts  sufficient  to 
constitute  a  cause  of  action."  The  demurrer 
was  addressed  to  the  two  paragraphs  jointly, 
and  aa  assignment  of  error  purporting  to 
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question  the  action  of  the  court  in  overruling 
th^  demurrer  as  to  one  of  the  paragraphs 
does  not  present  any  matter  for  dedsion 
here. 

It  is  also  assigned  that  the  court  erred  in 
OTerraUng  the'  appellant's  motion  tor  a  new 
trial.  The  appellees,  James  W.  Wilson  and 
Catherine  Orumiey,  sought  damages  for  the 
destruction  of  a  private  crossing  from  the 
southern  portion  of  their  farm  over  the  ap> 
pellant's  railway  to  the  northern  portion  of 
the  farm,  basing  their  right  to  such  crossing 
upon  a  provision  In  a  deed  of  conveyance  of 
the  railroad's  right  of  way,  80  feet  in  width, 
through  the  lands,  to  the  appellant's  grantor, 
another  railroad  company;  the  appellees 
holding,  subject  to  the  right  of  the  railroad 
company,  as  tenants  in  common  in  equal 
shares;  Catherine,  one  of  the  grantors  in  the 
deed,  having  her  portion  as  an  heir  of  her 
father,  and  James  having  his  portion  under 
a  conveyance  from  another  grantor  In  the 
deed,  holding  as  heir  of  the  same  father. 
The  land  in  question  consisted  of  120  acres, 
over  which  the  railroad  ran,  dividing  the 
land  Into  portions  abont  ^ual  in  size;  the 
buildings  being  upon  the  portion  south  of  the 
rallroati,  and  the  equal  portion  north  of  the 
railroad  being  the  most  fertile  and  valuable 
part  of  the  land.  By  the  deed  executed  in 
1883  the  grantors  therein  conveyed  and  war- 
ranted the  strip  of  land  80  feet  in  width  to 
the  Chicago,  St  Louis  &  Pittsburgh  Rail- 
road Company,  its  successors  and  assigns, 
forever.  It  purported  to  be  made  in  consid- 
eration of  $1  in  hand  paid,  and  it  contained 
the  following:  "Said  company  to  make  and 
maintain  a  good  wire  or  other  fence  on  both 
sides  of  the  strip  of  land  hereby  ponveyed; 
if  wire,  the  same  to  have  six  wires  with  a 
board  at  top;  and  also  to  make  for  the 
grantors  one  farm  crossing,  together  with  all 
legal  and  equitable  rights,  claims  and  de- 
mands therein  and  thereto."  At  the  time  of 
the  execution  of  the  dee^  the  railroad  had 
been  in  existence  for  some  years,  having 
l>een  constructed  when  the  land  was  owned 
and  occupied  by  the  father  of  the  appellees, 
and  there  was  a  good  private  farm  crossing, 
constructed  by  the  railroad  company;  the 
railroad  being  substantially  upon  a  level 
with  the  Immediately  adjacent  land,  where 
It  inclined  downward  toward  the  north. 
This  crossing  was  provided  with  heavy 
planks  between  the  rails,  and  adjoining  them 
on  the  outsldes,  and  with  graded  and  grav- 
eled approaches.  It  was  maintained  in  this 
condition  by  the  railroad  companies  until 
June,  1901,  when  the  appellant,  for  the  pur- 
pose of  improving  and  equalizing  the  grade 
of  its  railroad,  raised  the  surface  thereof; 
making  for  that  purpose  an  embankment  or 
fill  throughout  the  course  of  the  railroad 
across  the  land  of  the  appellees,  thereby  de- 
stroying the  private  crossing.  At  the  place 
where  the  crossing  had  been,  the  embank- 
ment was  about  14  or  15  feet  high,  above 
the  surface  of  the  old  crossing.    The  height 


of  the  embankment  varied,  but  at  the  lowest 
point  was  more  than  6  feet  The  appellant 
introduced  no  evidence,  but  it  appeared  in 
evidence  that  the  appellant  had  planked  a 
place  at  some  distance  eastward  from  tb^ 
old  crossing,  and  where  the  embankment 
was  7  or  8  feet  high  above  the  immediately 
adjacent  ground,  but  that  sides  of  the  em- 
bankment were  not  graveled  or  properly 
graded,  and  no  suitable  approaches  were  con- 
structed, and  that  the  appsllant  did  not  pro- 
vide a  practicable  crossing.  It  appeared  in 
evidence  that  the  one-half  of  the  farm  of  the 
appellees,  situated  on  the  north  side  of  the 
railroad,  being  much  lower  ground  than  the 
portion  of  the  south  side  where  the  build- 
ings wero  situated,  was  wholly  surrounded 
by  the  lands  of  other  farmers,  and  that  no 
highway  approached  it  and  thero  was  no 
way  by  which  the  appellees  could  reach  it 
with  wagons  and  teams  by  means  of  any 
highway  or  otherwise,  the  embankment  pre- 
venting such  passage  across  the  railroad,  so 
that  under  the  conditlona  created  by  the 
appellant  the  appellees  had  no  opportunity 
of  using  the  north  one-half  of  their  land  for 
farming  purposes  in  connection  with  the 
south  portion,  whereon  they  resided. 

It  is  well  settled  that  such  a  covenant  in 
a  deed  of  conveyance  of  a  right  of  way  to 
a  railroad  company  runs  with  the  land,  and 
Is  available  for  the  protection  of  the  grantor 
owning  the  adjacent  land,  or  his  remote 
grantee,  against  the  ralkoad  company  claim- 
ing and  occupying  under  such  conveyance, 
whether  as  the  immediate  grantee,  or  as  re- 
mote grantee  or  successor,  ^ee  Toledo,  etc., 
R.  Co.  V.  Cosand,  6  Ind.  App.  222,  33  N.  E. 
251;  Lake  Erie,  etc.,  R.  Co.  v.  Priest  131 
Ind.  413,  31  N.  B.  77;  Midland  R.  Co.  v. 
Fisher,  125  Ind.  19,  24  N.  B.  756,  8  L.  R.  A. 
604,  21  Am.  St  Rep.  189;  Lake  Erie,  etc.,  R. 
Co.  V.  GriflSn,  25  Ind.  App.  138,  53  N.  B. 
1042,  57  N.  B.  722;  Blliott  on  Railroads,  i 
U49. 

There  is  some  dispute  as  to  whether  the 
covenant  provided  for  the  maintenance  as 
well  as  the  making  of  the  crossing  by  the 
railroad  company,  and  it  is  contended  that 
the  evidence  does  not  suffldentiy  show  the 
acceptance  of  the  deed  of  conveyance.  On 
both  these  matters  it  is  proper  to  take  Into 
consideration  the  nature  of  the  subject-mat- 
ter, and  the  construction  placed  upon  the 
contract  by  the  parties.  It  appears  that  the 
railroad  had  been  constructed  and  the  cross- 
ing had  been  made  before  the  date  of  the 
deed.  The  crossing  was  maintained  in  good 
condition  by  the  companies  owning  the  rail- 
road up  to  the  time  of  its  destruction  by  the 
appellant  in  1901.  It  cannot  be  agreed  that 
the  railroad  company  would  have  satisfied 
its  obligation  under  the  covenant  by  making 
a  crossing,  and  then  destroying  it  Immedi- 
ately thereafter,  or  at  any  subsequent  time 
while  still  occupying  the  right  of  way,  ahd 
using  it  for  the  purposes  for  which  it  was 
conveyed.    The  action  is  not  one  for  the  re- 
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coveiy  of  damages  for  mere  fallmw  to  keep 
tbe  crossing  In  proper  repair,  bnt  Is  one  for 
the  destruction  of  tbe  crossing;  the  railroad 
company  being  bound  by  tbe  covenant  to 
snpply  a  crossing  and  to  keep  it  In  Tc^lr, 
wblcb  obUgatlOB  bad  been  recognised  by  the 
conduct  of  the  patties  for  many  years.  Tb« 
deed  was  dniy  recorded,  and  tbe  conTeyance 
was  beneficial  to  tbe  appellant.  It  bad  not 
only  recognised  its  obllgatloii  to  provide  Hie 
one  crosslag  for  many  years,  trat,  after  it 
had  destroyed  It  by  tbe  elevatioB  of  the 
grade,  it  still  recoginlzed  tts  obligation  by 
pretending  to  snpply  a  crossing  at  another 
point,  where  it  placed  planks  suitable  for  a 
crossing  between  the  rails  and  at  the  sides 
of  the  track;  and,  baving  reference  to  tbls 
place.  It  notified  tbe  appellees  that  fiiey  bad 
their  crosslBg.  As  before  stated,  tbe  appel- 
lant Introduced  no  evidence^  We  cannot  say 
that  there  was  not  any  evidence  tending  to 
prove  tbe  complete  execution  of  the  deed  of 
conveyance  of  <be  right  of  way.  Nor  can 
we  consider  tke  covenant  as  having  been 
fully  complied  with  by  the  mere  making  of 
a  crossing  and  its  maintenance  np  to  the 
time  of  tbe  destruction  by  the  appellant,  stUl 
enjoying  its  rights  nnder  the  conveyance. 

The  appellees  iatroduced  evidence  of  the 
value  of  the  farm  with  a  suitable  crossing, 
and  on  Its  valoe  without  a  crossing,  and  the 
jury  assessed  their  damages  at  ^860.  We 
are  not  prepared  to  approve  the  measure  of 
damages  by  which  this  result  was  reached. 
The  change  of  grade  which  caused  tbe  de- 
Btniction  of  tbe  old  crossing  was  a  proper 
improvement  of  the  nillway  for  the  better 
accomplishment  of  the  legitimate  punioses 
for  which  the  strip  of  land  was  conveyed. 
Through  such  improvement,  which  the  rail- 
way company  had  a  right  to  make,  tiie  de- 
struction of  tbe  old  crossing  was  Inevitable; 
but  the  company  was  bound  by  contract  to 
make  a  farm  crossing,  and,  as  we  think,  to 
maintain  one  at  all  times  while  enjoying  the 
use  of  tbe  right  of  way.  After  tlie  destruc- 
tion of  the  old  crossing,  the  company  was 
still  bound  to  provide  a  crossing  for  the  ap- 
pellees. The  company  did  not  deny  this 
right  of  the  appellees,  or  repudiate  its  obliga- 
tion under  the  contract,  but  It  prepared  what 
It  claimed  to  be  such  a  crossing  as  It  was 
bound  to  provide,  but  one  which  the  evidence 
showed  to  be  inadequate  and  impracticable 
for  the  proper  and  necessary  uses  of  a  farm 
crossing;  and  the  appellees,  by  reason  of  the 
want  of  such  crossing,  had  been  losing  tbe 
use  and  enjoyment  of  tbe  land  north  of  the 
railway.  The  so-called  new  crossing  seems 
to  have  been  properly  constructed  upon  tbe 
top  of  the  railway  embankment,  but  it  lack- 
ed a  suitable  approach  on  each  side.  Such 
approaches  constitute  necessary  parts  of  a 
crossing.  The  obligation  of  the  appellant 
was  "to  make  for  tbe  grantors  one  farm 
crossing,  together  with  all  legal  and  equitable 
f^bts,  claims  and  .demands  therein  and 
thereto."     It  was  not  expressed  that  the 


crossing  should  be  made  on  and  wltiiin  tbe 
right  of  way.  Whatever  was  necessary,  to 
ooBStitnte  a  croesii^  was  to  be  done  by  tbe 
railroad  company,  and  it  did  not  devolve 
qpoB  tbe  appellees  to  make  or  to  pay  for  tbe 
approaches;  nor  were  they  boand  to  con- 
struct them  before  resort  to  tbeir  action 
against  the  coBtpaay.  It  appeora  from  tbe 
evidence  tiiat,  while  proper  approaches  to 
tke  new  crossing  i^l  be  somewbat  expen- 
slTO,  yet  approaches  may  be  made,  npon  tbe 
coBStr  action  of  which  tbe  appellees  will  be 
ban>Ued  wtth  a  crossing  wUcta  will  answer 
tbe  requirement  of  tbe  contract  and  tbat  all 
tbat  is  necessary  to  prevent  the  permanent 
deterioration  of  tbe  vahie  of  tbe  farm  Is  to 
make  sudi  a  crossing  as  tbe  evidesce  shows 
may  be  constmeted.  It  would  aeem,  then, 
tbat  the  proper  measure  of  damages  would 
be  tbe  cost  of  tbe  completion  of  tbe  new 
crossing,  together  wltb  sucb  amoont  as  will 
compensate  tbe  appeitees  for  tbe  loss  of  use 
sad  enjoyment  of  their  land  during  the  pe- 
riod of  auch  deprlvatloa,  down  to  tke  time 
of  trlaL 

The  judgment  is  reversed,  wltb  leave  to 
the  appellees,  iqion  reqnest,  to  amend  tbdr 
pleadings. 

(S4  Ind.  App.  XS) 

ARBAU6H  et  al.  v.  SBOCEINBZ.     (Nol 
4,676.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Dec.  13,  1904) 

tmiarPAXj  ard  Acacm—TaaanA.Tton  of  cos- 

TBACT— BKEACH  OV  CONTBAOT— "AD- 
VANCES"—"DEBT." 

1.  Evidence  in  an  action  on  a  contract  exam- 
ined, and,  held  sufficient  to  authorise  a  finding 
that  the  proviaioB  for  a  written  notice  to  ter- 
minate the  contract  was  waived. 

2.  Plaintiff  employed  defendant  as  an  insur- 
ance solicitor,  hgteemg  to  pay  a  specified  com- 
mission for  nis  services.  The  contract  alao 
provided  that  plaintiff  might  oifSet  against  an; 
claim  under  the  contract  any  and  all  debts  or 
liabilities  of  defendant  to  plaintiff.  A  supple- 
mental contract  provided  for  advances  by  plain- 
tiff to  defendant  of  $15  a  week,  which  adrancea 
were  to  be  a  first  lien  on  all  commissioiu  or  re- 
newals then  due  or  that  might  thereafter  be- 
come due;  and  plaintiff  was  aathorised  to  de- 
duct any  advances  made  from  any  money  receir- 
ed  ob  preminms.  Which,  nnder  the  primary  con- 
tract, should  be  due  to  defendant  •  tf  eW,  tbat 
such  advances  did  not  create  a  debt  on  the  part 
of  defendant,  and  on  failure  of  the  venture  to 
prove  successful  plaintiff  eontd  not  recover  tbe 
same  of  defendant. 

3.  A  contract  between  plaintiff  and  his  aeent 
provided  for  advances  to  tbe  agent  to  be  repaid 
from  commissions  to  be  earned,  and  that  the 
agent  shonld  remain  in  the  emplovraent  so  long 
as  he  was  in  debt  to  plaintiff.  Held,  that  the 
use  of  the  word  "debt"  with  reference  to  ad- 
vances implied  no  different  mode  of  repajinj 
than  that  provided  for  by  the  terms  of  tbe  coo- 
tract,  and  did  not  import  personal  liability. 

On  petition  for  rehearing.    Overruled. 
Tor  former  opinion,  see  Tl  N.  B.  232: 

ROBT,  J.  Appellant's  testimony  was  b> 
part  as  follows:  "Well,  be  said,  'Mr.  At- 
baugh,'  be  said,  'I  am  at  tbe  point  where  I 
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am  going  to  haye  to  cot  off  this  fifteen  dol- 
lars a  week  exx>enae.  The  buaineas  does 
not  justify  It,  and  I  have  got  a  big  payment 
to  make  right  here  the  middle  of  the  moatb 
to  the  home  office,  and  I  cannot  affiord  to  par 
this  money  any  longer.'  'Wtell,'  I  said.  Is  it 
your  Idea  that  we  cancel  the  contract  ?*  He 
said.  That  Is  exactly  the  pelnt'  And  be 
says:  'I  will  make  a  contaict  on  a  strict 
commission  basis.  I  wlU  give  yon  as  good  a 
contract  as  I  have  got'  I  says:  'I  don't 
want  to  stand  in  yonr  way.  If  yon  ate  In 
that  position,  I  will  not  hold  yon  to  the 
contract  Ton  write  np  a  new  contract,  and 
I  will  examine  it' "  There  is  no  donbt  bnt 
the  conrt  was  authorised  to  find  ftat  the 
proTlsion  for  written  notice  to  terminate  the 
contract  was  walred.  Mannf actorlng  Oa  vi 
Bnsey,  16  Ind.  App.  410,  43  N.  B.  967.  To 
advance  Is  "to  supply  bdarehand,"  "to  pay 
before  the  eqidralent  Is  received,"  "to  pay 
before  the  proper  time."  Powder  Co.  t. 
Boriwhardt  97  C.  S.  117,  24  L.  Bd.  97S; 
Vail  T.  Val],  10  Barb.  69;  Olhon  t.  Stanton, 
9  N.  Y.  462;  Balderston  t.  Rubber  Co.,  IS 
R.  I.  338.  27  Atl.  507,  49  Am.  St  Rep.  77& 
The  term  may  be  used  to  characterise  a 
loan,  or  a  gift,  or  money  to  be  repaid  ccm- 
dltionally.  Chase  t.  Bwlng,  51  Barb.  597, 
61S;  Northwestern  Ins.  Co.  v.  Mooney,  108 
N.  Y.  118-124,  15  N.  m  3(B.  An  advance  is 
sometiilug  which  precedes.  It  might  be,  as 
between  these  parties,  made  In  antldpatiba 
of  expected  commissions,  and  In  such  event 
would  no  more  create  a  debt  than  would  an 
advancement  made  by  a  father  to  a  son  In 
antldpatioD  of  Hie  expected  Inheritance  by 
the  latter.  In  re  Atwood  (Snp.)  88  N.  X. 
Snpp.  838;  Olbon  v.  Stant<»i,  9  N.  T.  476; 
Balderston  v.  Rubber  Co.,  supra.  If  the  con- 
tract In  terms  contains  a  promise  by  the 
agent  to  repay  the  sums  advanced,  the  trans- 
action would  amount  to  no  more  than  a  loan, 
and  the  right  to  judgment  be  undoubted. 
The  primary  contract  contains  no  reference 
to  any  advances  made  or  to  be  mada  In  the 
supplemental  contract  it  is  stipulated  that 
"said  advances  shall  be  a  first  Uen  on  all 
commissions  or  renewals  then  due  you,  or 
that  hereafter  may  become  due  you,  and 
that  I  am  authorized  to  deduct  any  advance- 
ments made  by  me  from  any  money  In  my 
hands  due  or  to  become  due  you,  and  that 
after  deducting  all  money  due  to  me  for 
money  advanced  together  with  the  net  pre- 
mium or  premiums  and  internal  revenue  on 
any  and  all  business  reported  by  yon,  I  will 
remit  to  you  any  balance  on  demand,  except 
that  I  shall  not  be  bound  to  pay  any  com- 
mission on  any  note  taken  by  yon  for  pre- 
miums until  said  note  or  notes  become  due 
and  are  paid  by  the  makers  thereof.  It  be- 
ing understood  and  agreed  that  whenever 
there  is  any  commission  due  the  same  shall 
constitute  and  form  a  part  of  the  amount 
hereby  agreed  to  be  advanced.  It  Is  also 
agreed  that  If  In  any  week  the  commissions 
earned  and  paid  to  yon  exceed  fifteen  dol- 


lars, then  only  sndi  sum  shall  be  advanced 
in  tiie  following  week  or  weeks  as  may  be 
necessary  to  bring  yonr  total  income  np  to 
tiie  said  sum  of  fifteen  dollars  per  week  from 
the  date  of  this  letter  to  that  time.  It  be- 
ing the  intent  of  this  proposition  simply  1o 
iwovlde  you  with  ready  money  fbr  current 
expenses,  and  it  being  spedflcally  agreed  that 
you  shall  remain  in  my  employ  at  my  option 
so  long  as  you  aae  In  debt  to  me."  The  pur- 
pose of  the  pr(^M>sltlon  Is  also  otherwise 
stated  as:  "In  order  to  enable  you  to  devote 
yonr  entire  time  and  energy  to  securing 
business  as  set  forth  in  yonr  contract."  With 
deliberate  care,  appellee,  m  this  letter  writ- 
ten by  himself,  provides  for  every  contin- 
gency which  might  prevent  the  appllcatloB 
(tf  earned  commissions  to  the  payment  of  ad- 
vances, and  stipulates  that  they  shall  be 
BO  paid  with  certainty  and  exactness,  bnt 
wholly  omits  to  mention  any  personal  obliga- 
tion on  the  part  of  the  agent  to  repay  Bucb 
advances.  If  the  intention  was  that  the  ad- 
vances should  constltnte  a  loan,  It  is  difficult 
to  nnderstand  such  omission.  It  is  not  Mily 
stipulated  that  the  commissions  earned  shall 
be  used  to  pay  advances,  but  It  is  "specific- 
ally agreed  that  yon  shall  remain  in  my  em- 
ploy at  my  option  so  long  as  yon  are  in  debt 
to  me,"  a  stipulation  strongly  tending  to 
show  an  intention  to  rely  upon  the  commis- 
sions to  be  earned  to  meet  the  advances,  and 
Inconsistent  with  the  Idea  of  personal  lia- 
bility. The  use  of  the  word  "debt"  Is  not 
contradletory  of  the  preceding  stipulations. 
"The  word  'debt'  Is  of  large  import  includ- 
ing not  only  debts  of  record,  or  judgments, 
and  debts  by  specialty,  but  also  obligations 
arising' under  simple  contract  to  a  very  wide 
extent;  ai^d  in  this  popular  sense  Includes 
all  that  is  due  to  a  man  mider  any  form  of 
obligation  or  promise."  Bouvier's  Diet  Its 
nse  with  reference  to  advances  does  not  Im- 
ply any  different  method  of  repayment  than 
Is  in  terms  provided  for.  As  suggested  by 
counsel  for  appellee  the  agent  evidently  had 
no  funds,  and  no  experience  as  a  life  insur- 
ance agent  He  was  to  be  paid  by  commis- 
sions, not  likely  to  come  at  once.  The  busi- 
ness of  both  would  suffer  from  the  ag^t'S 
lack  of  funds.  The  proposition  to  advance 
$15  per  week  was  made  by  appellee  for  his 
own  advantage.  He  was  not  bound  to  con- 
tinue such  advances  longer  than  his  own  in- 
terest dictated.  The  fund  to  be  created  by 
the  agenfs  labor  was  the  primary  source 
from  which  both  parties  understood  that 
the  principal  should  be  reimbursed.  The 
agent  risked  the  loss  of  all  his  time,  the  prin- 
cipal of  $16  a  week.  Had  the  venture  suc- 
ceeded, both  would  have  gained;  when  it 
failed,  they  both  lost  That  the  appellee 
cared  anyttilng  about  the  personal  promise 
of  the  agent  Is  unlikely,  and  that  the  agent 
agreed  to  assume  the  entire  risk  of  the  en- 
terprise Is  not  shown. 

Neither  does  an  implied  promise  to  pay 
arise  upon  the  making  of  advances  as  shown 
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by  tha  contract  between  these  partiea. 
I^ange  r.  Kaiser,  84  Mich.  317-310;  North 
Western  Ins.  Co.  v.  Mooney,  supra.  In  the 
Michigan  case  above  cited  the  defendant  let 
a  contract  to  the  plaintiff  for  the  making 
of  tnbs  out  of  materials  famished  by  de- 
fendant He  gave  evidence  tending  to  show 
that  be  assisted  In  making  the  tubs,  and 
•ought  to  have  credit  upon  the  contract  Jor  the 
reasonable  value  of  the  services  so  rendered. 
The  court  said:  "There  was  no  evidence  giv- 
en by  defendant  tending  to  show  that  plain- 
tiff had  ever  requested  such  assistance  to  be 
glveA,  or  that  he  had  agreed  to  pay  for  the 
same.  Now,  whatever  the  rule  may  be  aa 
between  strangers,  where  one  performs  val- 
uable service  for  another,  with  his  knowledge 
and  assent,  we  think.  In  cases  like  the  pres- 
ent, the  relation  existing  between  the  par- 
tite precludes  any  implied  promise  to  pay  for 
anch  services,  and  that  the  charge  of  the 
court  In  this  respect  was  correct"  In  the 
New  York  case  suit  was  brought  upon  a 
bond  given  by  an  insurance  agent  as  In  the 
case  at  bar,  it  being  alleged  that  It  bad  been 
agreed  that  the  company  should  advance 
"to  the  said  Mooney  the  sum  of  $1,200,  which 
was  to  remain  a  first  lien  upon  all  the  busl- 
noss  and  renewal  interest  secured  to  said 
Mooney  under  the  contract  until  repaid  by 
said  Mooney  with  interest  at  7  per  cent"; 
and  that  the  plaintiff  did  accordingly  advance 
to  him  said  sum,  which  he  has  not  paid.  It 
was  said:  "The  plaintiff's  contention  in  this 
action  Is  that  the  clause  relating  to  advances 
of  money  in  the  contract  named  provides  for 
a  loan  to  Mooney  to  be  repaid  by  him  abso- 
lutely and  unconditionally."  In  reversing  a 
Judgment  for  the  plaintiff  the  court  said: 
"In  the  first  place,  there  Is  no  express  agree- 
ment on  the  part  of  Mooney  to  pay  back  the 
money.  There  Is  no  agreement  that  its  ad- 
vance shall  create  an  indebtedness  on  his 
part;  no  words  signifying  that  he  Is  to  be  a 
borrower,  nor  that  the  plaintiff  will  lend  to 
blm  any  money.  This  omission  In  an  agree- 
ment so  fully  and  minutely  defining  the  du- 
ties and  contract  obligations  of  the  agent 
and  the  contract  rights  of  the  company  are 
of  great  significance.  It  would  have  been 
much  more  natural  to  Insert  words  signi- 
fying that  to  be  the  true  character  of  the 
transaction,  if  It  was  so  Intended,  than  to 
omit  them,  and  much  easier  to  say  direct- 
ly that  Mooney  assumed  a  personal  liabil- 
ity, if  that  were  the  fact  than  to  use  words 
which  require  an  extended  argument  on  the 
part  of  counsel  to  satisfy  a  referee  or  court 
that  such  liability,  although  not  expressed, 
may  be  Inferred."  Again:  "But  the  con- 
tract goes  further.  It  Is  added  that  the 
amount  advanced  Is  to  remain  a  first  lien  up- 
on all  the  business  and  renewal  Interest  se- 
cured to  the  said  Mooney  under  the  contract 
until  repaid  with  interest  at  7  per  cent" 
"These  circumstances  are  not  Inconsistent 
with  the  view  already  expressed,  nor  are 
they  inconsistent  or  in  contradiction  of  the 
'Rebeartng  denied,  7>  N.  S.  lOM. 


meaning  attributed  to  the  promise  of  tli« 
company  to  make  the  'advance.'  They  con- 
stitute an  agreement  that  the  advance  mad« 
shall  be  a  lien  on  the  interest  of  the  agent 
under  the  contract  bat  that  involves  no  per- 
sonal liability.  It  la  an  advance  of  money 
upon  personal  security,  but  not  upon  pe^ 
sonal  credit  •  •  •  Nor,  In  this  case,  can 
the  fact  that  the  duration  of  the  lien  Is 
provided  for  until  the  amount  is  repaid'  al- 
low a  different  conclusion.  It  Is  clear  Oat 
It  does  not  Imply  an  agreement  on  Mooney*! 
part  to  be  personally  bound  for  Its  payment 
Salisbury  v.  Philips,  10  Johns.  57." 

This  Is  an  action  founded  upon  a  bond 
executed  by  Arbaugh  as  principal  and  by 
appellants  Daniel  Lesley  and  Joseph  T.  61st 
as  bis  sureties,  in  accordance  with  the  pro- 
vision of  the  primary  contract  that  be  should 
execute  a  satisfactory  bond  for  the  faithfnl 
performance  of  his  duties  and  obligations  aa 
such  agent  One  of  the  conditions  of  the 
obligation  Is  "that  the  principal  shall  pay 
over  all  moneys  which  he  owes  or  may  here- 
after owe  on  account  of  advances  made  to 
him  or  otherwise."  In  determining  wheth- 
er such  a  default  Is  shown  upon  the  part  of 
the  principal  as  renders  the  sureties  liable 
under  the  terms  of  the  bond,  they  have  the 
right  to  stand  upon  the  strict  terms  of  the 
contract  and  their  liability  cannot  be  ex- 
tended by  implication.  Town  of  Salem  v. 
McGllntock,  16  Ind.  App.  661,  46  N.  B.  39, 
69  Am.  St  Rep.  330.  Proof  of  such  default 
must  be  made.  It  does  not  follow  that 
because  the  terms  of  the  bond  are  broad 
enough  to  include  liability  for  a  certain  de- 
fault therefore  such  default  Is  shown. 

The  petition  for  a  rehearing  Is  overmled. 


(36  Ind.  App.  t) 
INDIANA  TRUST  CO.  v.  BYRAM.    (Na 
5,142.)  » 

(Appellate  Conrt  of  Indiana.    Dec  14,  1904.) 

CLAIMS  AGAINST  DECEUKNT'S  BOTATB— BnKDBR 
OF  PROOF  —  FRINCIPAI,  AND  AOGNT  — PBOK- 
I8S0BT  NOTB— DEUVKKT— BVIMNCE. 

1.  Under  Bams'  Ann.  St  1901,  }  247S,  i  . 
lating  the  trial  of  claims  against  decedents' 
tatcs,  one  claiming  a  note  made  by  his  agent 
and  payable  to  claimant  found  in  the  posses- 
sion of  the  agent  on  the  tatter's  decease,  has  the 
burden  of  showing  the  ezecation  of  the  note. 

2.  For  over  20  years,  and  until  his  death,  de- 
cedent bad  been  claimant's  agent  and  had  aa- 
thority  to  make  investments  and  take  note*  and 
securities,  and  made  annual  statements  whidi 
were  claimant's  only  information  as  to  the 
transactions  and  the  amonnt  due  her.  A  note 
made  by  decedent  in  his  own  bandwritinK  and 
payable  to  claimant  was  found,  on  decedent's 
death,  in  a  box  which  had  always  been  in  his 
exclusive  possession,  and  on  this  note  indorse- 
ments of  payments  had  been  made,  but  the  note 
had  not  been  mentioned  in  any  of  the  state- 
ments, and  claimant  had  no  previous  knowl- 
edge of  its  existence.  Held  sufficient  to  ahow 
that  decedent  held  the  note  as  claimant's  agent 
and  hence  claimant  was  entitled  to  noorer  tbe 
am<junt  due  thereon. 

Wiley,  J.,  dissenting 
Traoatw  to  Supreme  Court  denied. 
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Apiteal  from  Oircnit  Oonrt,  Marion  CSoun- 
ty;  H.  C.  Alien,  Judge. 

Sophronia  A.  Byram  filed  a  claim  againat 
tlie  estate  of  Norman  S.  Byram,  deceased. 
From  a  Jadgment  for  claimant,  the  Indiana 
Trust  Company,  executor,  appeals.  AflBrm- 
ed. 

Qulncey  A.  Myers  and  Chas.  A.  Dryer,  for 
appellant.    Jas.  W.  Noel,  for  appellee. 

ROBY,  J.    Appellee  filed  her  claim  against 
the  estate  of  Norman  S.  Byram,  deceased. 
The  case  was  tried  In  the  Marlon  clrcnlt 
court,  special  finding  of  facts  made,  conclu- 
sions of  law  stated  thereon,  and  judgment 
rendered  for  the  amount  of  the  note  which 
formed  the  basis  of  the  claim.    The  findings 
of  fact  are  In  effect  as  follo-vrs:    From  1878 
to  bis  death  decedent  was  the  agent  of  the 
appellee,  who  was  his  cousin,  and  loaned 
and  reloaned.  Invested  and  reinvested,  her 
money    In   the   purchase   of  stocks,    bonds, 
notes,  and  other  securities,  and  upon  such 
terms  and  conditions  and  at  such  times  as  to 
him    seemed    best,    retaining    such    stocks, 
bonds,  notes,  and  other  securities  in  his  ex- 
clnsiTe   possession  and   control   during  the 
whole  time  of  such  agency,  acting  without 
charge  or  compensation  for  his  services,  and 
rendering  an  annual  statement  on  or  about 
January  Ist  of  each  year  to  appellee  con- 
cerning her  property  and   business  in   his 
hands,   which  statement  be  transmitted  to 
her  In  New  York,  where  she  resided,  except 
that  no  statement  was  made  for  January  1, 
1902,  In  the  early  part  of  which  year  be  was 
taken  ill,  and  departed  life  June  16th.    De- 
cedent kept  the  papers  and  securities  afore- 
said In  his  private  safe  In  bis  private  office, 
to  a  paper  box  on  which  were  the  letters 
and  word  "S.  A.  Byram."    This  box  was,  at 
all  times  prior  to  his  death,  In  his  exclusive 
possession  and  control.    About  six  or  eight 
weeks  before  his  death,  and  while  be  was 
too  111  to  go  to  his  office,  he  directed  that  the 
box   be  brought  to  bis  house,   which   was 
done.     He  did  not  leave  the  house  after  that, 
and  after  his  death  the  box  was  fotmd  in  a 
locked  bureau  drawer  therein.    It  contained 
the  Instrument  sued  on,  a  promissory  note 
dated  at  Indianapolis  April  1,  1898,  payable 
on  demand  to  the  order  of  S.  A.  Byram  for 
$738.67,  payable  at  the  Capitol  National  Bank 
of   Indianapolis,  with  6  per  cent  interest 
from  date  and  attorney's  fees,  valne  receiv- 
ed, and  without  relief  from  valuation  laws, 
and  signed  "N.  S.  Byram."    On  the  face  of 
said  Instrument  the  words  "Certificate  30  as 
collateral"   were  written,  and  on  its  back 
was  the  following:    "Paid  on  this  note  July 
26.  1898,  forty  dollars  ($40.00);   Feb.  1,  1899, 
paid  one  hundred  fifty  seven  dollars  (f  157.00)" 
— all  In  the  handwriting  of  decedont.    The  in- 
st3-ament  was  folded  in  certificate  No.  30  of 
a  corporation  named,  which  certificate  was 
for   lO  shares  of  ?100  each  In  said  corpora- 
tion.     The   certificate   was   dated    April   23, 
1888,  and  certified  that  N.  S.  Byram  was  the 


owner  thereof.  No  assignment  or  Indorse- 
ment by  said  Byram  was  on  said  certifi- 
cate. The  instrument  sued  upon  was  made 
by  the  use  of  an  ordinary  printed  form,  the 
blanks  in  which  were  filled  In  decedent's 
own  handwriting.  The  indorsements  on  said 
note  and  the  signature  thereto  are  also  in 
his  handwriting.  Said  box  contained  notes, 
stocks,  bonds,  and  the  Instrument  in  suit, 
with  copies  of  decedent's  annual  statements 
rendered  to  appellee  from' 1878  to  1901.  The 
itemized  statements  aforesaid  are  Included 
In  the  finding  of  facts.  They  refer  to  cer- 
tain securities  and  money  which  decedent 
held  in  bis  poissesslon  belonging  to  appellee. 
Neither  of  them  makes  any  reference  to  the 
instrument  sued  upon,  nor  to  any  note  pur- 
porting to  be  executed  by  the  decedent  pay- 
able to  appellee,  nor  do  they  show  an  in- 
debtedness from  him  to  her.  The  fourth 
and  fifth  findings  of  fact  were  in  terms  an 
follows:  "(4)  And  the  court  further  finds 
that  at  the  time  of  the  death  of  decedent 
said  note  was  held  by  decedent  as  trustee 
and  agent  of  claimant,  and  for  her  benefit, 
and  not  for  the  decedent  individually.  (5) 
That  said  Norman  8.  Byram  as  such  agent 
had  possession  and  control  of  said  paper  sued 
upon  until  the  day  of  his  death,  and  that, 
except  as  herein  stated,  he  had  never  sur- 
rendered the  same  to  claimant  or  to  any  oth- 
er person  for  her  use  and  benefit,  and  the 
claimant  has  never  had  any  control  or  pow- 
er over  said  paper,  nor  had  the  same  in  her 
possession  or  control;  that  afterwards  all 
the  papers,  notes,  stocks,  and  bonds  in  said 
box  were  turned  over  to  said  claimant  up- 
on the  order  of  this  court,  at  the  request 
and  petition  of  the  executor,  except  the  pa- 
per sued  upon,  and  the  copies  of  the  annual 
statements  made  by  decedent  to  claimant." 
The  conclusions  of  law  were  that  the  note 
sued  upon  was  executed  and  delivered  by 
the  decedent  to  appellee;  that  she  was  the 
owner  and  holder  thereof,  and  entitled  to  re- 
cover thereon  the  sum  of  $614.33;  and  Judg- 
ment was  rendered  In  accordance  therewith. 
The  special  finding,  excluding  the  fourth  and 
fifth'  items,  contains  a  fair  resume  of  the 
evidence.  Appellant  excepted  to  the  con- 
clusions of  law,  and  filed  a  motion  for  venire 
de  novo,  based  upon  the  absence  of  a  find- 
ing as  to  the  execution  of  the  note  In  suit. 
This  motion  was  overruled,  as  was  also  his 
motion  for  a  new  trial.  Errors  are  assigned 
upon  each  ruling. 

The  burden  of  establishing  the  execution 
of  the  note  rested  upon  appellee,  by  reason 
of  the  statute  regulating  the  trial  of  claims 
against  decedents'  estates.  Section  2479, 
Burns'  Ann.  St  1901.  There  was  no  contro- 
versy as  to  the  note  having  been  written 
and  signed  by  decedent,  but  execution  in- 
cludes delivery.  Nipholson  v.  Combs,  90  Ind. 
615,  46  Am.  Rep.  229;  Smith  v.  James,  131 
Ind.  131,  30  N.  B.  902.  The  actual  contro- 
versy between  the  parties  Is  as  to  whether  or 
not  the  note  sued  upon  was  delivered.    The 
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execution  of  a  promlqsorx  note  Is  an  altt- 
mate  fact  Smith  t.  James,  snpra;  Vaughan 
T.  Goduan,  108  Ind.  4g&-602,  8  N.  E.  257. 
I(  it  bad  been  found  that  the  note  was  "de- 
livered," the  other  facts  necessary  to  execu- 
tion belDg  admitted,  such  finding  would  have 
been  effective,  but  it  is  not  In  ternts  made. 
The  finding  is  therefore  Insufficient  to  sus- 
tain the  conclusions  and  judgment,  unless  the 
evidentiary  facts  set  out  are  such  as  that 
but  one  inference  «an  be  drawn  from  them, 
in  which  event  the  absence  of  the  statement 
of  the  ultimate  fact  does  not  prevent  the 
court,  as  a  matter  ot  law,  from  drawing  the 
unavoidable  inference.  If  the  facts  found 
leave  room  for  a  difference  of  opinion  be- 
tween reasonable  men,  then  the  ultimate  fact 
must  be  determined  by  the  court  or  Jury 
trying  the  case.  Keller  v.  Gaskill,  9  Ind. 
App.  670,  36  N.  E.  303;  Cincinnati,  etc.,  R. 
Co.  V.  Grames,  136  Ind.  39,  34  N.  B.  714.  It 
appears  from  the  finding  that  decedent  was 
appellee's  agent  from  1878  until  his  death, 
and  that  he  had  authority  of  the  most  broad 
character  to  make  Investments  and  take 
notes  and  -securities  for  her.  Persons  who 
gave  notes  to  such  agent  cannot  escape  lia- 
bility, when  sued,  because  of  the  fact  that 
appellee  had  never  had  the  instruments  In  her 
own  hands,  and  did  not  know  of  their  exist- 
ence or  the  existence  of  the  makers.  De- 
livery to  the  agent  was  delivery  to  the  prin- 
cipal. Skinner  v.  Baker,  70  111.  498;  Fletch- 
er v.  Shepherd,  174  IlL  262,  51  N.  B.  212; 
Miller  v.  Irish,  etc.,  Ass'n,  36  Minn.  357,  31 
N.  W.  215;  Sowards  v.  Moss,  58  Neb.  lid, 
78  N.  W.  373. 

It  is,  however,  contended  that  an  agent 
cannot  act  as  such  where  his  personal  In- 
terest is  or  may  be  antagonistic  to  that  of 
his  principal,  and  that  therefore  decedent 
could  not  deliver  his  note  to  himself  as  the 
agent  for  appellee.  The  rule  invoked  is  a 
wise  and  salutary  one.  It  is  designed  to 
guard  against  the  abuse  of  fiduciary  doty, 
and  all  such  transactions '  are  void  "as  re- 
spects the  principal  unless  ratified  by  him 
with  a  full  knowledge  of  all  the  circumstan- 
ces." It  is  supplemented  by  the  further  rule 
that  all  profits  and  advantages  procured  by 
the  agent  in  the  transaction  of  agency  af- 
fairs inures  to  the  benefit  of  the  principal, 
and  it  matters  not  whether  such  profit  or 
advantage  be  the  result  of  the  performance 
or  of  the  violation  of  the  duty  of  the  agent 
Mechem,  Agency,  469;  Rochester  v.  Lever- 
ing, 104  Ind.  568,  4  N.  E.  203 ;  McCormlck  v. 
Malin,  6  Blackf.  509.  The  doctrine  asserted 
would  be  applicable  were  the  agent  attempt- 
ing to  compel  his  principal  to  take  his  note 
in  the  final  settlement  of  their  affairs.  In- 
stead of  the  money  with  which  he  bad  been 
intrusted.  It  is  not  applicable  where  the 
principal  elects  to  enforce  the  note  made  by 
the  agent,  as  In  the  case'  at  bar. 

It  remains  only  to  inquire  whether  the  in- 
ference of.  delivery  necessarily  arises  from 
the  facts  disclosed  by  the  finding.    The  note 


1b  suit  Is  shown  to  taaTC  been  written  and 
signed  by  the  decedent  and  payments  in- 
dorsed by  Mm  thereon.  The  business  rela- 
tion between  him  and  appellee  was  one  of 
extreme  confidence  upon  ber  part  The  an- 
nual statement  constituted  ber  means  of  in- 
formation as  to  the  Investments  made  and 
the  amount  due.  So  far  as  those  statemaits 
show,  there  was  not  due  to  her  at  any  time 
the  sum  represented  by  the  note  in  suit  The 
decedent  however,  was  not  limited  by  the 
Information  contained  in  the  statements 
made  by  himself.  He  knew  the  absolute  and 
entire  truth.  What  seems  to  us  a  discrepancy 
was  no  doubt  a  simple  circumstance  to  hlin, 
but  In  any  event  it  is  Impossible  to  explain 
his  conduct  with  regard  to  the  note  upon 
any  theory  except  that  he  intended  It  to  be 
paid,  such  intention  being  carried  down  to 
the  time  when  the  box  was  brought  to  him 
at  his  residence,  since  otherwise  it  Is  not 
believable  that  the  shrewd  and  intelligent 
man  of  affairs  would  have  left  the  note,  as 
he  did,  among  the  papers  belonging  to  and 
connected  with  ai>peilee's  affairs  and  mark- 
ed with  her  name.  "The  acts  which  consti- 
tute the  delivery  of  a  promissory  note  are 
not  essentially  different  from  those  reqnb-ed 
to  complete  the  execution  of  a  deed."  Por- 
viance  v.  Jones,  120  Ind.  162,  21  N.  E.  1099, 
16  Am.  St  Rep.  319 ;  Anderson  v.  Anderson. 
126  Ind.  62,  24  N.  E.  1036.  "To  constitute 
delivery,  there  must  be  an  intention  to  part 
with  control  over  the  deed  as  its  owner." 
Berry  v.  Anderson,  22  Ind.  36 ;  Dearmond  v. 
Dearmond,  10  Ind.  191;  Vaughan  v.  God- 
man,  94  Ind.  119.  Where  a  father  made  a 
deed  to  his  Infant  chlldroi,  and  held  the 
same,  never  having  caused  It  to  be  record- 
ed, the  jury  were  instructed  that  "It  Is  suffi- 
cient if  you  find  from  the  evidence,  taking 
into  consideration  all  the  circumstances 
proved,  as  surrounding  the  transaction,  that 
John  Burkholder  either  delivered  it  to  some 
one  toe  them,  or  intended  to  or  did  hold 
same  for  the  benefit  of  his  children."  In  ap- 
proving the  transaction,  the  Supreme  Court 
said:  "We  think  there  must  be  some  act 
or  declaration  on  the  part  of  the  grantor 
from  which  it  may  be  inferred  that  he  in- 
tended to  part  with  title  in  the  property,  and 
this  whether  the  grantees  be  infants  at 
adults.  •  •  •  It  may  be  delivered  witlt 
out  being  actually  handed  over,  and,  if  onc« 
delivered.  Its  retention  by  the  grantor  does 
not  affect  the  title  of  the  grantee."  Burk- 
holder V.  Casad,  47  Ind.  418;  Nye  v.  Lowrr, 
82  Ind.  816;  Vaughan  v.  Godman,  supn; 
Fulton  V.  Fulton,  48  Barb.  591.  "No  particu- 
lar form  is  necessary  to  perfect  tlie  deliverr 
of  a  deed.  A  deed  may  be  delivered  by  anr 
acts  or  words  evincing  the  intention  of  the 
grantor  to  deliver  it  Thus,  in  Folly  v.  Vin 
tuyl,  9  N.  J.  Law,  153,  Folly  made  a  boad  to 
his  daughter,  and.  holding  It  np  to  her,  said. 
'Mary,  this  is  your  bond;  what  shall  I  do 
with  it?'  adding,  'I  will  take  care  of  it  tor 
you.'    He  Indorsed  It  'Mary's  bond,'  and  put 
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It  away  In  his  trunk.  This  was  held  to  be  k 
good  delivery."  Maliett  v.  Page,  8  Ind.  365; 
Somcrs  v.  Pumphrey,  24  Ind.  231-240.  Where 
the  grant  is  to  a  child  and  is  beneficial,  Its 
acceptance  is  presumed,  although  the  deed 
remains  in  the  possession  of  the  grantor. 
Yanghan  y.  Godman,  103  Ind.  502,  3  N.  E. 
257. 

The  second  finding  of  facts  is  in  part 
as  follows:  "That  all  Indorsements'  on  said 
note  and  the  written  portion  of  said  note,  In- 
cluding the  signature,  were  made  by  and  In 
the  handwriting  of  said  decedent,  and  were 
placed  in  said  box  for  the  purpose  and 
with  the  intent'  to  deliver '  the  same  to  said 
claimant.  The  same  was  at  the  time  of 
decedent's  death  left  In  said  box,  among  the 
papers  of  said  claimant,  by  paid  decedent  for 
the  use  and  benefit  of  said  claimant"  The 
possession  of  the  Instrument  by  the  maker, 
acting  as  agent  for  the  payee,  does  not  pre- 
vent the  application  of  the.  rule  relative  to 
delivery  to  a  third  person,  as  is  shown  by 
the  cases  above  cited.  Cases  in  which  the 
grantor  is  treated  as  agent  for  the  payee  are 
very  numerous.  The  following'  are  a  few 
of  them:  One  member  of  a  partnership 
made  a  deed  to  himself  and  the  other  part- 
ners, retaining  possession  of  the  deed.  It 
was  contended  that  there  was  no  delivery 
because  the  deed  had  been  retained  by  the 
gi-antor.  The  Supreme  Court  said:  "It  is 
fairly  inferable  from  the  allegations  of  the 
complaint  that  the  property  was  purchased 
and  held  as  partnership'  property,  and,  of 
course,  the  delivery  of  the  deed  to  one  part- 
ner would  he  a  delivery  to'  the  partnership. 
If  the  complaint  did  not  show  partnership, 
there  would  be  no  force  in  appellant's  ar- 
gument, for  delivery  to  one  of  several  gran- 
tees would  be  valid  and  effective  as  to  all." 
Henry,  Assignee,  v.  Anderson,  77  Ind.  361; 
Tucker  v.  Bradley,  33  Vt.  324.  The  delivery 
of  a  chattel  mortgage  was  held  good  al- 
though made  to  theagent  for  the  mortgagee, 
who  was  also  attorney  for  the  mortg.igor. 
Fletcher  v.  Martin,  126  Ind.  55,  25  N.  E.  886. 
See,  also,  Squires  v.  Summers,  85  Ind.  252; 
In  re  Reeve's  Estate  (Iowa)  82  N.  W.  912; 
Mnnro  v.  Bowles,  187  111.  346,  58  N.  B.  331, 
54  L.  R.  A.  865;  Stewart  v.  Weed,  11  Ind. 
92;  Blight  V.  Schenck,  10  Pa.  285,  51  Am. 
Deo.  478.  It  is  universally  held  that  the  ab- 
solute retention  of  control  over  the  instru- 
ment by  the  maker  is  inconsistent  with  the 
Intention  to  deliver.  Fifer  v.  Rachels  et  al., 
27  Ind.  App.  654,  C2  N.  E.  08;  Osborne  et 
al.  V.  Elslnger,  155  Ind.  851,  58  N;  E.  430, 
80  Am.  St.  Rep.  240.  Cases  of  this  class  are 
distinguished  from  the  one  at  bar  In  that 
the  maker  of  the  note  sued  upon  here  was 
the  agent  of  the  payee,  expressly  authorized 
to  take  and  hold  paper  for  her,  while  In 
those  cited  the  person  holding  the  Instru- 
ment was  the  agent  of  the  grantor  exclusive- 
ly. It  was  said  by  the  Supreme  Court  in 
Ilatton.  Bx'r,  v.  Jones.  78  Ind.  4C0-472.  that 
"we  do  not  tlilnk  that  a  person  could  ap- 
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point  himself  as  such  trustee  and  then  make 
a  valid  delivery  of  his  own  property  to  hlm- 
telf  as  such  trustee,  or  that  an  intention  or 
promise  to  give  would  make  a  perfected  gift 
so  as  to  constitute  the  Intender  or  promisor  ' 
a  trustee  for  the  use  of  the  promised  or  in- 
tended beneficiary."  That  case  is  distin- 
guished from  the  one  at  bar  in  that  the 
-agency  relied  upon  here  is  not  self-created, 
nor  does  it  arise  out  of  the  transaction  in 
which  the  note  was  made. 

Tbftt  part  of  the  fifth  finding  to  the  effect 
that  appellee  never  had  control  or  power  over 
said  paper  was  evidently  Intended  to  refer 
to  physical  control  and  manual  possession. 
So  construed,  it  is  not  inconsistent  with  the 
rest  of  the  finding.  Taking  them  together, 
it  sufficiently  appears  that  the  note  sued  up- 
on was  held  by  decedent  as  the  agent  of  ap- 
pellee, and  is  therefore  enforceable  at  her 
suit. 

Judgment  affirmed. 

COMSTOCK,  C.  J.,  and  BLACK,  MYERS, 
and  ROBTNSpI*,  JJ.,  concur. 

WILEY,  J.  (dissenting).  I  am  unable  to 
agree  with  my  associates  either  in  the  con- 
clusion reached  In  the  majority  opinion,  or 
in  the  reasoning  leading  thereto,  and,  owing 
to  the  importance  of  the  question  Ihvolved, 
1  have  concluded  to  express  my  views  in  a 
dissenting  oplulon. 

The  facts  upon  which  the  decision  of  the 
questions  Involved  must  rest  are  fairly  and 
fully  stated  in  the  majority  opinion,  and 
need  not  be  repeated  here.  To  entitle  ap- 
pellee to  a  recovery  it  must  afllrmatively  ap- 
pear from  the  facts  specially  found  that  the 
note  in  controversy  was  In  fact  delivered. 
I  do  not  need  to  pause  to  enlarge  upon  this 
elementary  proposition,  or  to  cite  authori- 
ties in  support  of  it. 

Counsel  for  appellant  have  insisted,  and 
argued  at  some  length,  that  parts  of  the  spe- 
cial finding  of  facts  are  conclusions  merely, 
and  not  statements  of  substantive,  issuable 
facts.  I  do  not  deem  It  Important  to  deter- 
mine whether  or  not  some  conclusions  are 
stated  as  facts,  for  It  Is  the  rule  in  this 
state  that,  if  the  special  finding  contains 
sufficient  facts  to  warrant  the  conclusions 
of  law  stated  thereon,  such  special  finding 
win  hot  be  deemed  to  be  defective  because 
It  may  state  some  evidentiary  facts  or  con- 
clusions of  law.  In  such  event  the  latter 
M'ill  be  treated  as  surplusage.  Baldwin  v. 
Threlkeld,  8  Ind.  App.  312,  34  N.  E.  851, 
35  N.  E.  841;  City  of  Indianapolis  v.  Klng.s- 
buiT.  101  Ind.  200.  51  Am.  Rep.  749;  Whit- 
comb  et  al.  V.  Smith,  123  Ind.  329,  24  N.  E. 
109.  The  decisive  question  is  to  determine 
whether  or  not  the  ultimate  facts  found  are 
sufficient  upon  which  the  conclusions  of  law 
rest,  or,  in  other  words,  to  determine  wheth- 
er or  not  the  conclusions  of  law  are  war- 
ranted by  the  ultimate  facts:  If  the  facts 
show  that  there  was  a  delivery  of  the  Instru- 
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ment  sued  on,  eltber  actnal  or  constractlTe, 
then  they  are  sufficient  to  support  the  con- 
clusion of  law  that  appellee  Is  entitled  to 
recover.  On  the  contrary,  If  the  facts  do 
not  show  the  execution  of  the  note,  which 
Includes  a  delivery,  then  the  conclusions  of 
law  are  wrong.  Palmer  v.  Poor,  121  Ind. 
135,  22  N.  B.'984,  6  L.  R.  A.  469;  Anderson 
T.  Anderson,  126  Ind.  62,  24  N.  E.  1036;  2 
Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  p.  201, 
and  authorities  there  cited. 

As  far  as  the  special  findings  go  on  the 
question  of  the  delivery  is  to  the  extent  that 
it  was  the  Intention  of  the  decedent  to  deliv- 
er the  note  to  appellee,  and  that  at  the  time 
of  his  death  he  left  it  in  a  certain  box,  among 
the  papers  of  the  appellee,  for  her  use  and 
benefit  In  addition  is  the  following:  "And 
the  court  further  finds  that  at  the  time  of  the 
death  of  the  decedent  said  note  was  held  by 
decedent  as  trustee  and  agent  of  claimant 
for  her  use  and  benefit,  and  not  for  the 
benefit  of  the  decedent  individually."  The 
additional  facts  that  hare  any  bearing  upon 
the  question  at  Issue  are  stated  in  the  fifth 
finding,  to  the  effect  that  the  decedent,  as  an 
agent  of  appellee,  had  possession  and  control 
of  the  note  until  the  day  of  his  death,  and 
that,  "except  as  herein  stated,"  he  never  sur- 
rendered the  same  to  appellee  or  any  person 
for  her  use  and  benefit,  and  tliat  she  never 
had  any  control  or  power  over  it,  or  had  it 
In  her  possession.  This  finding  most  be  con- 
strued In  connection  with  those  that  precede 
it,  in  which  it  is  stated  that  the  decedent  held 
the  note  as  the  agent  and  trustee  of  appellee, 
and  placed  it  in  the  box  for  the  purpose  and 
Intention  of  delivering  It  to  her.  Do  these 
facts  constitute  a  delivery  of  the  note?  This 
Inquiry  must  be  answered,  in  my  Judgment, 
in  the  negative.  There  is  no  finding  that  the 
decedent  ever  parted  with  the  note,  that  he 
ever  delivered  it  to  the  appellee,  or  that  he 
ever  delivered  it  to  a  third  person  for  her 
use  and  benefit,  or  to  be  by  such  person  de- 
livered to  her.  These  facts  show  that  he 
never  surrendered  dominion  over  the  instru- 
ment. This  being  true,  he  could  have  de- 
stroyed it  at  any  time,  for  he  had  it  in  his 
possession  to  the  hour  of  hla  death.  Tlcde- 
man  on  Commercial  Paper,  |  84,  lays  down 
the  rule  that  so  necessary  is  delivery  to  the  | 
life  of  a  bill  or  note  that,  if  it  is  found  among 
the  papers  of  the  drawer  or  maker  at  his 
death.  It  cannot  be  sued  on  by  the  payee.  He 
fiurther  states  the  rule  to  be  In  such  case  that 
the  personal  representative  cannot  make  an 
effectual  delivery  of  it  A  case  directly  in 
point  upon  the  first  proposition  above  stated 
by  Mr.  Tiedeman  is  that  of  Disher  v.  Dlsher, 
1  P.  Wms.  204.  See,  also,  the  case  of  Smith's 
Ex'rs  V.  Wyckofr,  3  Sandf.  Ch.  84.  The  find- 
ings show  that  the  decedent  was  the  agent 
for  appellee  for  certain  specific  purposes,  and 
these  were  that,  as  such  agent,  he  had  been 
for  a  number  of  years,  and  up  to  the  time  of 
his  death,  "loaning  and  reloaning,  and  invest- 
ing and  reinvesting,  her  money  In  the  pur- 


chase of  stocks,  bonds,  notes,  and  other  se- 
curities." This  fixes  and  limits  his  authority 
as  appellee's  agent,  and,  so  far  as  the  findingg 
show,  he  imssessed  no  other  power  or  an- 
thorlty  whatever. 

It  is  clear  that  there  was  not  any  dellr«7 
of  the  note  to  the  payee,  and,  if  there  was 
in  fact  a  delivery,  it  was  delivered  by  the 
maker  to  himself,  as  agent  or  bailee  for  the 
use  and  benefit  of  appellee.  This  suggests 
the  inquiry,  can  an  agent  deal  with  himself 
so  as  to  make  the  delivery  of  his  own  note  to 
himself,  as  agent,  effective  for  the  benefit  of 
the  payee?  The  authorities  answer  this  in- 
quiry in  the  negative.  Mechem  on  Agency,  ff 
66,  68,  375,  355,  367,  368;  Hatton.  Ex'r,  v. 
Jones,  78  Ind.  466;  Reinhard  on  Agency,  f 
54.  In  Hatton  v.  Jones,  supra,  the  court  said: 
"We  do  not  think  that  a  person  could  appoint 
himself  as  trustee  and  then  make  a  valid  de- 
livery of  his  own  property  to  himself  as  such 
trustee,  or  that  an  Intention  or  promise  to 
give  would  make  a  perfect  gift  so  as  to  con- 
stitute the  intender  or  promisor  a  trustee  for 
the  use  of  the  intended  or  promised  ben- 
eficiary." Upon  the  question  df  delivery,  the 
Supreme  Court  in  Purvlance  v.  Jones,  120 
Ind.  162,  21  N.  E.  1099,  16  Am.  St  Rep.  319. 
said:  "That  an  instrument  Is  not  complete 
and  effectual  until  it  has  been  delivered,  or 
until  that  has  been  done  which  is  legally 
equivalent  to  a  delivery.  Is  elementary. 
•  *  •  To  constitute  a  delivery,  it  must  ap- 
pear that  the  maker  in  some  way  evinced  an 
Intention  to  make  it  an  enforceable  obliga- 
tion against  himself,  according  to  its  terms, 
by  surrendering  control  over  it  and  intention- 
ally placing  it  under  the  power  of  the  payee, 
or  of  some  third  person  for  his  use.  *  *  • 
The  final  test  is,  did  the  maker  do  such  acts 
in  reference  to  the  deed  or  other  instrument 
as  evince  an  unmistakable  intention  to  give 
it  effect  and  operation,  according  to  its  terms, 
and  to  relinquish  all  power  and  control  over 
it  in  favor  of  the  grantee  or  obligee?"  The 
rule  there  declared  is  decisive  of  this  case. 
There  is  not  a  fact  found  that  even  tends  to 
disclose  that  the  decedent  did  any  act  or  acts 
In  reference  to  the  note  that  evinced  an  un- 
mistakable Intention  to  give  it  effect  and  op- 
eration, or  to  relinquish  all  power  and  control 
over  It  In  favor  of  the  ap'pellee. 

In  his  discussion  of  the  necessity  of  the  de- 
livery of  a  written  instrument,  so  as  to  give 
It  validity,  Mr.  Daniel,  in  his  work  on  Ne- 
gotiable Instruments  (section  63,  p.  82),  de- 
clares the  rule  to  be  that  so  long  as  a  note 
remains  In  the  hands  of  the  maker,  it  is  a 
nullity.  Bayley  v.  Taber,  5  Mass.  286,  4  Am. 
Dec.  57;  Marvin  v.  McCullum,  20  Johns.  2S8; 
Freeman  v.  Ellison,  37  Mich.  459;  Smith  v. 
Foster,  41  N.  H.  215;  Dexter  Savings  Bank 
T.  Copeland,  77  Me.  269;  McFarland  v.  Slkes, 
54  Conn.  250,  7  Atl.  408,  1  Am.  St  Rep.  111. 
Also  that  even  though  it  be  placed  by  tbe 
maker  In  the  bands  of  his  agent  for  deliveiy, 
it  is  still  undelivered  as  long  as  It  remaiiis 
In  his  hands  and  may  be  recalled;  and,  while 
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there,  the  payee  has  no  right  to  It  unless  It 
be  wrongfully  withheld  by  the  agent.  The 
author  cites  many  authorities  in  support  of 
the  proposition,  to  which  reference  la  made. 
Daniel,  Neg.  Inst,  supra.  Again,  the  same 
author,  supra,  says,  "So  essential  Is  delivery 
that  It  has  been  held  that  where  a  promis- 
sory note,  the  writing  o(  which  is  tmknown 
to  the  grantee,  lay  in  the  grantor's  posses- 
sion, and  was  found  among  his  papers  after 
his  death,  the  payee  could  not  claim  or  sue 
upon  it;  and  though  such  a  note  should  be 
found,  accompanied  by  written  directions  to 
deliver  it  to  the  payee,  the  payee  will  still 
hare  no  right  of  action  unless  the  directions 
be  valid  as  a  testament"  No  pretense  is 
made  in  this  case  that  the  payee  of  the  note, 
appellee,  knew,  that  it  was  in  existence  until 
after  the  death  of  the  maker,  and  she  never 
had  it  in  her  possession,  or  exercised  any 
control  or  dominion  over  it  Mr,  Daniels 
also  lays  down  the  rule  that  if  the  party  who 
has  signed  or  Indorsed  the  instrument  die 
before  delivery,  it  Is  a  nullity,  and  cannot  be 
delivered  by  his  personal  representatives. 
Daniel,  Neg.  Inst  |  64.  The  following  au- 
thorities support  the  textt  Clark  v.  Boyd, 
2  Ohio,  50;  Clark  t.  Sigoumey,  17  Conn. 
511;  Bromage  v.  Lloyd,  1  Exch.  32;  Drum 
V.  Benton,  13  App.  D.  C.  245.  To  consti- 
tute the  delivery  of  a  deed,  there  must  be 
an  intention  of  the  vendor  to  part  with  the 
control  over  it  as  its  owner.'  Berry  v.  An- 
derson, 22  Ind.  36.  In  Hotchkiss  v.  01m- 
stead,  37  Ind.  75,  the  court  said:  "To  con- 
stitute delivery,  there  must  be  au  intention 
to  part  with  control  over  the  instrument  and 
place  it  under  the  power  of  the  grantee  or 
some  one  for  his  use."  A  man  signed  and 
acknowledged  deeds  conveying  his  real  es- 
tate to  three  sons,  put  the  deeds  In  envelopes, 
and  placed  the  envelopes  in  a  box  on  a  mantel 
in  his  room.  He  afterwards  stated  to  a 
third  person  that  he  did  not  have  any  land, 
that  be  had  conveyed  it  to  his  sons,  and  that 
one  son  had  his  deed,  and  that  the  deeds  for 
the  other  two  sons  were  in  a  box  for  them. 
After  his  death  the  deeds  to  his  two  sons 
were  not  found  in  the  box  where  he  said  he 
put  them.  It  was  held  there  was  no  deliv- 
ery. In  Osborne  et  al.  v.  Esllnger,  155  Ind. 
351,  58  N.  K.  439,  80  Am.  St  Rep.  240,  the 
following  facts  were  exhibited:  A  grantor 
signed  and  acknowledged  certain  deeds,  and 
placed  them  in  an  envelope  with  her  name 
and  the  words  "Deeds  to  Children"  Indorsed 
thereon.  She  kept  them  in  her  possession 
for  about  two  years,  and  then  handed  a  pack- 
age containing  the  deeds  to  an  aged  relative, 
who  lived  with  her,  and  intrusted  her  to 
take  care  of  the  papers  until  after  her  death, 
and  then  deliver  them  to  the  one  who  was 
to  settle  her  estate.  She  afterward  took  pos- 
session of  the  package,  and  placed  them  in 
a  press  In  her  house,  saying  to  a  relative: 
"In  case  I  get  sick,  you  take  care  of  these 
papers,  and  when  I  die  give  them  to  the  one 
who   settles   u^   estate."    Soon   aft^ward 


she  became  sldi,  and  called  the  relative  to 
her  bedside  and  asked  her  if  she  had  taken 
charge  of  the  papers,  and,  being  informed 
that  she  had,  said,  "All  right."  The  custo- 
dian of  the  package  did  not  know  what  it 
contained,  but  after  the  death  of  the  grantor 
delivered  the  deeds  to  the  grantees  therein 
named.  The  Supreme  Court,  upon  these 
facts,  held  there  was  no  delivery.  See, 
also,  Fifer  v.  Rachels,  27  Ind.  App.  654,  62 
N.  B.  68. 

It  is  clearly  discernible  from  the  authori- 
ties that,  to  constitute  a  delivery  of  a  deed, 
there  must  be  complete  surrender  and  part- 
ing with  control  of  the  same  by  the  grantor, 
and  It  must  pass  under  the  power  and  con- 
trol of  the  grantee  or  some  one  in  his  be- 
half. The  rule  Is  equally  as  strict  In  regard 
to  the  delivery  of  promissory  notes.  In  Pal- 
mer V.  Poor,  121  Ind.  135,  22  N.  E.  984,  6 
L.  R.  A.  469,  it  was  said:  "Delivery  is  a 
part  of  the  execution  of  a  promissory  note, 
and  until  delivery  it  Is  destitute  of  force." 
In  Bean  v.  Bean  (N.  H.)  53  Atl.  907-909,  se- 
curities were  left  by  a  decedent  in  an  un- 
sealed envelope  in  his  wife's  possession;  on 
the  envelope,  in  the  handwriting  of  the  de- 
cedent, was  the  statement  "The  Property 
of  Electa  C.  Bean  [wife]  and  Emma  R.  Bean 
[daughter]";  the  securities  were  certificates 
of  stock  and  savings  bank  books,  which  they 
described  in  detail;  the  daughter  knew  noth- 
ing of  the  package  until  after  the  death  of 
her  father;  the  stocks  and  bankbooks  were 
not  assigned;  the  decedent  had  previously 
caused  to  be  transmitted  to  bis  wife  and 
daughter  certificates  of  other  corporations. 
Under  these  facts  It  was  held  that  there 
was  no  delivery  of  the  securities  and  hence 
no  gift  In  Cutting  v.  Oilman,  41  N.  H.  147. 
the  court  said:  "Delivery  is  essential,  both 
at  law  and  in  equity,  to  the  validity  of  a 
parol  gift  of  a  chattel;  without  actual  de- 
livery the  title  does  not  pass."  In  Strelss- 
guth  V.  KroU,  86  Minn.  325,  90  N.  W.  577,  it 
was  said:  "The  delivery  of  a  written  Instru- 
ment is  one  of  intention,  and, ,  to  constitute 
a  complete  delivery  thereof.  It  must  be  made 
in  a  manner  evincing  an  intention  to  part 
presently  and  uncondltl(Hially  with  all  con- 
trol over  the  instrument,  and  thereby  give  it 
effect."  The  rule,  as  I  understand  it,  is 
without  variance  that  there  can  be  no  de- 
livery, either  actually  «•  constructively,  of 
a  written  instrument  without  an  intention 
to  deliver  on  the  part  of  the  maker  or  gran- 
tor, for  the  essence  of  delivery  is  the  inten- 
tion of  parties,  and  the  intention  must  be 
clear  that  the  maker  or  grantor  intended  to 
part  with  all  control  and  dominion  over  the 
instrument.  He  must  put  it  beyond  his  con- 
trol. Mr.  Tledeman  on  Real  Prop.  (2d  Ed.) 
I  813,  lays  down  the  rule  as  follows:  "In 
determining  what  will  constitute  a  sufficient 
delivery,  it  Is  found  that  the  intention  is 
the  controlling  element" — citing  authorities. 
It  is  also  held  that  an  intention  to  deliver 
an  instrument,  not  carried  out  by  the  maker. 
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-will  not  be  sufflclent  In  re  Crawford,  113 
N.  Y.  860,  21  N.  B.  692,  B  L.  E.  A.  71;  FIfer 
V.  Rachels,  snpra;  Walls  t.  Bitter,  180  111. 
616,  54  K  E.  565.  So  far  as  we  are  ad- 
vised, the  unbroken  role  la  that  the  retention 
of  the  'InBtrument  In  the  possession  of  the 
maker  or  g^rantor,  and  his  absolute  dominion 
OTer  it,  Is  Inconsistent 

Again,  the  question  of  delivery  .Is  a  ques- 
tion of  fact  It  Is  an  ultimate  fact,  and 
In  this  case  the  burden  was  upon  appellee 
to  establish  that  fact.  In  Vanghan  v.  Ood- 
man,  94  Ind.  195,  It  was  said:  "The  ques- 
tion of  delivery  Is  a  question  of  fact  to  be 
determined  by  the  evidence.  In  all  disputes 
as  to  whether  or  not  a  deed  has  been  de- 
livered, the  most  important  Inquiry  Is  to  as- 
certain the  Intent  of  the  grantor  In  the  act 
or  several  acts  which  It  may  be  claimed  con- 
stituted a  delivery.  Did  he  Intend  to  part 
with  all  control  over  the  deed?  Did  be  In- 
tend to  divest  himself  of  the  title  and  lodge 
It  In  tbe  grantee?"  It  Is  essential  to  de- 
livery that  the  minds  of  both  parties  should 
assent.  In  order  to  bind  them,  and  If,  through 
Inattention,  Infirmity,  or  otherwise,  one  does 
not  assent  the  act  of  the  other  Is  nugatory. 
Daniel,  Neg.  Inst  (  67;  Ferguson  v.  Miles, 
3  Gllman,  358»  44  Am.  Dec.  ,702;  Fonda  v. 
Sage,  46  Barb.  123;  Whyte  v.  Rosencrantz, 
123  Cal.  634,  56  Pac.  436.  69  Am.  St  Rep.  90. 

To  determine  whether  or  not  the  facts 
specially  found  will  warrant  a  Judgment  in 
favor  of  appellee,  I  must  apply  the  rules  of 
law  which  I  have  been  considering  to  the 
facts  found.  The  fact  of  delivery,  as  such. 
Is  not  found.  As  far  as  the  findings  go  in 
this  regard  is  to  show  that  the  written  part 
of  the  note^  signature,  and  indorsements 
were  in  the  handwriting  of  the  decedent; 
that  the  note  was  left  by  decedent  In  a  box. 
In  which  other  papers,  bonds,  etc.,  belonging 
to  appellee  were  kept  by  decedent;  that 
the  note  was  In  a  certificate  of  stock,  and  an 
Indorsement  that  it  was  Intended  as  collat- 
eral; that  the  note  remained  in  his  exclu- 
sive possession  and  control  up  to  the  time 
of  bis  death,  and  that  appellee  never  had 
possession  of  It  or  dominion  over  it;  that 
the  note  was  placed  In  the  box  by  the  dece- 
dent "with  Intent  to  deliver  the  same  to 
claimant";  that  decedent  was  the  agent  'of 
appellee  to  loan  and  invest  money  fo^;  her; 
that  he  held  such  note  "as  trustee  and  agent 
of  claimant  and  for  her  benefit,  and  not  for 
the  decedent  individually";  that  he  had 
never,  "except  as  herein  stated,"  surren- 
dered the  same  to  "claimant  or  any  ,other. 
person  for  her  use  and  benefit."  It  Is  also 
found  as  a  fact  that  during  all  the  years  de- 
cedent was  acting  as  appellee's  agent  he 
made  annual  statements  to  her  of  the  busi- 
ness he  had.  transacted  for  her  as  such 
agent,  and  the  last  three  statements,  covering 
the  years  since  the  date  of  the  note,  are  set 
out  In  full.  These  statements  speak  for 
themselves,  and  it  Is  a  significant  fact  that 
neither  of  them  make  any  mention  of  the 


note  in  controveny,  whHe  all  oQier  trans- 
actions ate  itemized.   In  neither  of  tbe  three 
last  statements  is  the  amount  of  tbe  note 
required   to   balance  the  account  between 
them.    The  rtatement  of  January  1,   1899, 
shows  that  he  had  securities  and  cash  of 
hers,  aggregating  124.295;   January  1,  1900, 
125,625,    less   cash    overdrawn,    $404;    and 
January    1,    1901,    ^6,362,    which    included 
$858  in  cash.    Tbe  statement  of  January  1, 
1899,  showed  that  he  held  for  her  17  notes, 
that  of  January  1,  1900,  16  notes,  and  that 
of  January  1,  1901,  13  notes.    It  is  a  strange 
coincidence  that  the  decedent  bad  tbe  note 
In  suit  in  his  possession  and  considered  It 
a   binding  obligation   against  himself,  and 
never  mentioned  It  when  rendering  to  ap- 
pellee an  account  <tf  his  stewardship.    The 
fact  Is  apparent  that  the  decedent  accounted 
for  all  the  money  and  securities  of  appellee 
In    his   possession    and    under   bis  control. 
There  Is  but  one  finding  that  can  possibly 
b'e  tortured  Into  a  finding  of  the  ultimate 
fact  of  delivery,  and  that  is  the  fourth,  and 
the  effect  of  that  Is  that  decedent,  as  "trus- 
tee and  agent,"  held  tbe  note  for  appellee. 
The  word  "trustee"  adds  no  force  to  the  find- 
ing, for  not  a  fact  is  stated  which  constl- 
tuted  decedent  a  trustee.    Under  tbe  statute 
appellant  was  entitled  to  prove  all  defenses 
to  the  action,    except  set-off  and  counter- 
claim, without  answer.    Section  2478,  BumeT 
Ann.  St  1901.    Under  the  statute,  therefore, 
the  plea  of  non  est  factum  was  in,  and  ap- 
pellee was  required  to  prove  the  execution 
of  .the  note,  and  this  Includes  delivery.    As 
I,  have  shown  in  a  former  part  of  this  opin- 
ion,  decedent  could   not  constitute   himself 
appellee's  agent,  for  the  purpose  of  deliver- 
ing to  himself  as  such  agent  his  own  indi- 
vidual note.    He  could  not  execute  his  own 
note  to  himself,  as  agent  for  appellee,  with- 
out her  knowledge  or  consent,  and,  as  be 
could  not,  it  was  not  executed.    If  appellee's 
theory  is  correct,  then  an  agent  who   has 
authority  to  loan  his  principal's  money  and 
take  notes  for  it  could,  sua  sponte,  execute 
his  own  note  to  himself,  or,  in  other  words, 
contract  with  himself,  and  thus  use  or  dis- 
sipate his  principal's  money,  and  yet  not  be 
guilt}-  of  embezzlement,  although  utterly  in- 
solvent. 

In  addition  to  what  I  have  said  concern- 
ing the  delirery  of  a  note  by  an  agent  to 
himself  for  his  principal,  I  cite  the  follow-- 
ing:     "If  a  bill  or  note  is  delivered  to  thej 
personal  agent  of  the  drawer  or  maker,  tbe( 
delivery  Is  not  complete,  sd  as  to  pass  title,  j 
until  tbe  agent  has  in  turn  delivered  It  to 
the  payee  of  Ills  agent.    Until  such  delivery," 
the  maker  or  drawer  can  recall  It  from  the' 
agent"    Section  26,  Tledeman  on  Bills  and  ^ 
Notes,  citing  Devries  v.  Shumate,  53  Md.  211.  . 
In  the  case  before  us  the  fact  is  establisbed 
that  the  decedent  signed  the  note  and  deliv- 
ered It  to  himself  as  appellee's  agent.     So 
far  as  Its  execution  Is  concerned,  he  did  no 
more.    He  was  In  absolute  control  and  pos- 
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session  of  It.  The  payee  was  Ignorant  of  its 
existence,  so  far  as  tbe  facts  show.  No  In- 
debtedness Is  shown  to  have  existed  from 
decedent  to  appellee.  He  could  have  de- 
stroyed or  recalled  the  note  at  any  time  be- 
fore his  death  without  doing  any  nnlawfol 
act  or  rendering  himself  liable  for  Its  de- 
struction. The  findings  show  that  he  In- 
tended the  note  for  appellee,  but  an  unex- 
ecuted Intention  Is  not  effective.  The  spe- 
cial findings  do  not  show  a  delivery  of  the 
note,  and,  as  delivery  was  an  essential  fact 
in  Its  execution,  the  findings  are  Insuflicient 
to  support  the  conclusions  of  law.  Tbeve 
can  be  no  presumption  in  favw  of  appellee 
on  the  question  of  delivery,  and,  even  If 
there  could  be,  such  presumption  could  not 
control  the  failure  of  the  findings  to  show 
affirmatively  a  delivery,  in  the  face  of  tbe 
bnrden  resting  upon  appellee.  Galpln  t. 
Page,  IS  Wall.  350,  21  L.  Ed.  969. 

The  Judgment  should  be  reversed,  and  the 
court  helow  directed  to  restate  its  conclu- 
sions of  law  and  render  judgment  for  appel- 
lant. 

ittZ  III.  su> 

lilNGLB  V.  CITY  OF  CHIOAQO. 
(Supreme  Court  of  Illinois.     Dec.  9,  1904.) 

MITNICIPAI.    COBPORATIONS  —  SFECIAL    ASSE88- 

ICENTS— CONFTKHATION— WBIT   Of   EBBOB 

— KE(»S8ITT  OF  AIUDAVIT. 

1.  Under  the  act  of  1897  providing  that  writs 
of  error  may  issue  from  the  Supreme  Court  on 
judgments  of  the  circuit  court  confirming  assess- 
ments for  local  improvements,  provided  that  the 
application  for  such  writ  be  accompanied  by  an 
affidavit  that  the  applicant  did  not  receive  notice 
of  the  filing  of  such  assessment  for  confirmation, 
or  otherwise  learn  of  its  pendency,  until  within 
lO  days  previous  to  an  entry  of  applicant's  de- 
fault therein,  a  writ  sued  out  without  such  af- 
fidavit will  be  dismissed. 

Proceedings  between  Samuel  B.  Llngle  and 
tbe  city  of  Chicago  In  relatlOD  to  a  special 
assessment  for  local  Improvements.  Motion 
by  defendant  in  error  to  dismiss  the  writ  of 
error.    Writ  dismissed. 

Cbarles  S.  McNett,  for  plaintiff  in  error. 
Robert  Redfleld  (Edgar  Bronson  Tolman, 
Corp.  Counsel,  of  counsel),  for  defendant  In 
error. 

WILKIN,  J.  This  Is  a  motion  on  behalf 
of  the  city,  the  defendant  In  error,  to  dis- 
miss the  writ  of  error,  on  the  principal 
ground  that  the  writ  of  error  was  sued  out 
witbout  filing  au  affidavit,  as  required  by 
statute,  as  to  tbe  time  when  notice  came  to 
tbe  plaintiff  in  error  of  the'  delinquency  and 
of  tbe  confirmation  of  the  special  assessment. 
Tbe  practice  had  sprowa  up,  especially  In  the 
city  of  Chicago,  and  perhaps  other  places 
-wbere  special  assessments  were  made  for 
paying  local  Improvements,  to  sue  out  a  writ 
of  error  at  any  time  within  the  five  years, 
and  even  after  the  Improvement  has  been 
made  and  the  principal  part  of  the  assess- 
ment   collected,    which   resulted  In   loss  to 


partieB,  often,  and  confoslon  In  the  proceed- 
ing under  which  tbe  Improvement  was  made. 
In  1897  the  Legislature  saw  proper  to  pass 
an  act  which  required  that,  upon  suing  out 
a  writ  of  error  in  such  cases,  the  plaintiff  in 
error  should  make  an,  affidavit  as  to  when 
notice  of  the  delinquency  came  to  him,  and 
when  he  first  received  notice  of  tbe  pendency 
of  the  proceeding  for  the  confirmation  of 
the  assessment;  and  that  statute  came  before 
the  court  in  the  case  of  Hart  Bros.  v.  West 
Chicago  Park  (Som'ns,  186  lU.  464,  67  N.  E. 
1036,  In  which  the  constltutloDaUty  of  tbe 
law  was  questioned,  and  considered  by  the 
court;  and  the  validity  of  the  act  sustained. 
This  case  comes  up  at  a  later  period  with- 
out any  such  affidavit.  There  seems  to  be 
no  etcuse  or  explanation  as  to  why  tbe  affi- 
davit was  not  filed,  and  we  think  it  is  cause 
for  dismissing  tbe  writ  of  error.  Accordingly 
It  is  80  ordered. 
Writ  dismissed. 


(212  111.  47S) 

8WBENBT  V.  CHICAGO  TELBFHONB  CO. 
(Supreme  C!onrt  of  Illinois.     Dec.  18,  1904.) 

CONDEKNATION  PB0CEEDIN09— BEVIEW. 

1.  As  section  12  of  the  eminent  domain  act 
(Hnrd'g  Rev.  St.  1899,  p.  837,  c.  47)  provides 
for  an  appeal  in  proceedings  thereunder,  and 
there  is  no  provision  for  prosecuting  a  writ  of 
error,  the  proceedings,  which  are  regulated  en- 
tirely by  the  statute,  cannot  l>e  reviewed  except 
by  appeaii 

Error  to  Lake  (bounty  Court 

Condemnation  proceedings  by  the  Chicago 
Telephone  Company  against  Mlcbael  Sween- 
ey. There  was  a  judgment  for  petitioner, 
and  defendant  brings  error.    Writ  dismissed. 

Story  &  Story,  for  plaintiff  in  error.  Holt, 
Wheeler  &  Sidley,  for  defendant  in  error. 

GARTWRI6HT.  J.  In  this  case  the  plain- 
tiff in  OTor,  Michael  Sweeney,  sued  out  a 
writ  of  error  from  this  court  to  the  county 
court  of  Lake  county  to  review  a  proceeding 
In  vacation  before  the  Judge  of  that  court, 
on  petition  of  the  defendant  in  error,  the 
Chicago  Telephone  Company,  to  condemn  a 
right  of  way  for  its  telephone  line.  The  de- 
fendant iu'  error  has  moved  to  dismiss  tbe 
writ  of  error  on  tbe  ground  that  the  judg- 
ment cannot  be  reviewed  by  that  means. 

The  proceeding  was  in  vacation  under  the 
provisions  of  the  eminent  domain  act  (Kurd's 
Rev.  St.  1899,  p.  837,  c.  47),  "and  that  act 
makes  no  provision  for  review  of  the  record 
by  means  of  a  writ  of  error ;  neither  is  there 
any  other  statute  which  gives  the  right  to 
a  writ  of  error  in  such  a  case.  Section  12  of 
the  eminent  domain  act  provides  for  an  ap- 
peal to  this  court,  and  there  is  no  provision 
for  prosecuting  a  writ  of  error.  That  the 
omission  was  intentional  is  clearly  shown 
by  the  provisions  of  the  act    Upon  the  re- 

Y  1.  8a«  Eminent  Domain,   vol.  U,  Cant  Oil.   1 
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turn  of  lie  verdict  the  petitioner  may  either 
disinlss  the  petition  before  Judgment,  or  ap- 
peal therefrom,  or  make  payment  of  the  com- 
pensation within  the  time  iQxed  by  the  order 
of  the  court  Section  13  provides  that  In 
case  of  appeal  the  petitioner  shall  have  the 
right  to  enter  npon  the  property  and  the 
use  of  the  same,  upon  entering  into  a  bond 
securing  to  the  property  owner  the  •  com- 
pensation to  be  finally  adjudged  in  the  case. 
If  a  writ  of  error  la  available  to  either  par- 
ty, it  Is  necessarily  available  to  both,  and 
It  would  not  be  thought  that  the  petitioner 
could  enter  upon  the  use  of  property  con- 
demned, and,  after  occupying  It  for  any  pe- 
riod within  five  years,  sue  out  a  writ  of  er- 
ror to  reverse  the  Judgment  It  is  clear  that 
the  lieglslature  did  not  Intend  that  the  Judg- 
ment should  be  reviewed  except  by  appeal. 
Article  9  of  the  city  and  village  act  (Starr 
&  0.  Ann.  St  1896,  a  24,  par.  130),  and  the 
local  Improvement  act  (Hurd's  Rev.  St  1699, 
p.  368,  c.  24,  i  32),  recognize  the  right  to  a 
writ  of  error  in  a  condemnation  proceeding; 
but  whatever  the  effect  of  such  recognition 
may  be,  it  does  not  confer  the  right  In  this 
class  of  cases. 

There  being  no  statute  which  permits  a 
party  to  a  condemnation  proceeding  to  have 
the  record  reviewed  by  a  writ  of  error.  If  It 
can  be  prosecuted  at  all  it  must  be  because 
the  right  to  a  writ  exists  apart  from  any 
statute  authorizing  It  A  writ  of  error  Is  a 
writ  of  right  In  all  cases  which  are  prose- 
cuted according  to  the  course  of  the  common 
law,  but  It  Is  not  a  writ  of  right  in  any 
special  statutory  proceeding.  The  condem- 
nation of  private  property  for  public  use  im- 
der  the  eminent  domain  act  Is  a  special,  stat- 
utory, and  summary  proceeding.  It  may  be 
prosecuted  in  vacation  before  the  Judge,  or 
In  term  time.  In  accordance  with  the  provi- 
sions of  the  act  which  amount  to  a  code  of 
practice  for  that  class  of  cases.  The  pro- 
ceeding is  regulated  entirely  by  the  statute, 
and  is  not  governed;  either  aa  to  pleading  or 
practice,  by  the  mlea  of  the  common  law. 
The  proceeding  under  the  statute  is  sum- 
mary, for  the  purpose  of  having  the  com- 
pensation, ascertained,  and  having  the  prop- 
erty condemned  appropriated  to  the  public 
use  without  delay.  Being  of  that  nature, 
there  is  no  right  to  a  writ  of  error  unless 
expressly  given  by  statute.  The  motion  will 
therefore  be  allowed,  and  the  writ  dismissed. 

Writ  dismissed. 


(213  111.  98) 

HEAIiT  V.  PROTECTION  MUT.  FIRE  INS. 
CO. 

(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

TBDST  DEEDS  —  FORECLOSURE— TEHDEB— SUFFI- 
CIENCY—SOLICrfOB'S  FEE— master's  REPORT 
—FORM  AND  CONTENTS — CHARGES. 

1.  Where  the  amount  of  a  tender  made  on  be- 
half of  defendant  after  commencement  of  a 
suit  to  foreclose  a  trust  deed,  was  placed  in 
bank  by   the   pei'son   making  the   tender,   and 


checked  against  until  it  was  reduced  below  the 
amount  of  the  tender,  it  was  not  kept  good,  and 
was  ineffectual. 

2.  When  a  tender  is  made,  after  the  com- 
mencement of  suit  to  foreclose  a  trust  deed, 
which  provides  for  a  solicitor's  fee,  the  tendfr, 
to  be  effective,  must  include  the  amount  of  the 
solicitor's  fee  earned  up  to  the  time  of  making 
the  tender,  and  it  must  be  kept  good. 

awhile  a  solicitor's  fee  of  $250  for  fore- 
closing a  trust  deed  is  a  large  one,  the  action  of 
the  chancellor  in  allowing  it  will  not  be  inter- 
fered with;  the  testimony  of  a  number  of  at- 
torneys that  the  fee  was  reasonable  being  on- 
contradicted. 

4.  On  foreclosure  of  a  trust  deed  providioe 
for  the  payment  of  an  attorney's  fee,  it  is 
proper  to  include  the  fee  in  the  decree,  and  al- 
low it  to  draw  interest  from  the  date  of  tbe 
decree. 

5.  A  master's  report  should  give  an  itemized 
statement  of  the  services  rendered  and  the  fees 
allowed  by  statute,  or,  if  no  fees  are  fixed  by 
statute,  the  action  of  the  court  as  to  compen- 
sation, and  a  charge  of  a  lump  sum  for  the  mas- 
ter's services  is  improper. 

6.  A  charge  of  ^125.'l0  by  a  master  for  taking 
testimony  and  reaching  a  conclusion  as  to  tbe 
amount  of  attorney's  fees  to  be  allowed  under 
a  deed  of  trust  providing  therefor,  the  amount 
in  dispute  being  only  $200,  Is  excessive. 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Action  by  the  Protection  Mutual  Fire  In- 
surance Company  against  Mary  Healy. 
From  a  judgment  of  the  Appellate  Court  (107 
III.  App.  632),  aflSrming  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

This  was  a  bill  In  chancery,  filed  by  the  ap- 
pellee In  the  circuit  court  of  Cook  county  to 
foreclose  a  trust  deed  in  the  nature  of  a 
mortgage  given  to  secure  a  series  of  prom- 
issory notes,  upon  which  there  remained  due 
as  principal  the  sum  of  $5,300.  After  tbe 
bill  was  filed  the  appellant  called  upon  ap- 
pellee to  ascertain  the  amount  then  due  up- 
on said  notes  and  trust  deed,  including  Inter- 
est and  costs,  and  the  appellee  delivered 
to  the  appellant  a  statement  showing  the  sum 
of  $5,696.27  to  then  be  due  thereon,  which  in- 
cluded a  solicitor's  fee  of  $150.  The  appel- 
lant thereupon  tendered  to  the  appellee  tbe 
sum  of  $5,596.27,  or  the  amount  then  claimed 
to  be  due  by  appellee  upon  said  notes  and 
trust  deed,  together  with  court  costs,  the 
expense  of  the  continuation  of  the  abstract 
of  title,  and  a  solicitor's  fee  of  $50,  which 
amount  the  appellee  declined  to  accept  in 
satisfaction  of  said  notes  and  trust  deed. 
An  answer  and  replication  were  then  filed. 
and  the  case  was  referred  to  a  master  to 
take  the  proofs  and  report  his  conclusion. 
The  master  found  the  amount  due  upon  tbe 
trust  deed  and  notes,  which  Included  a  so- 
licitor's fee  of  $250,  to  be  $5,976.21,  and  rec- 
ommended that  a  decree  be  entered  for  that 
amount,  and  that  his  fees  as  master  be  tax- 
ed at  $125.20;  and,  a  decree  having  been 
entered  In  accordance  with  the  recommenda- 
tions of  the  master,  an  appeal  was  perfected 
to  the  Appellate  Court  for  the  First  District 
by  the  defendant,  where  the  decree  was  af- 
firmed, and  a  further  appeal  has  been  prose- 
cuted by  her  to  this  court 
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Vocke  ft  Healy,  for  appellant.  Daniel  F. 
Flannery,  for  appellee. 

HAND,  J.  (after  stating  the  facts).  It  Is 
first  contended  by  appellant  that  sbe  is  not 
liable  for  solicitor's  fees  vinder  tbe  proTlslons 
of  said  trust  deed.  The  proTislons  of  this 
trust  deed  with  reference  to  solicitor's  fees 
are,  in  substance,  the  same  as  the  provisions 
of  the  trust  deeds  construed  in  Cheltenham 
Improvement  Co.  t.  Whitehead,  128  III.  279, 
21  N.  E.  569,  and  Fuller  v.  Brown,  167  111. 
211"  47  N.  B.  202.  It  was  held  in  each  of 
those  cases  a  solicitor's  fee  was  properly 
Included  in  the  decree  of  foreclosure,  and 
the  rule  there  announced  is  conclusive  of  the 
right  of  the  appellee  to  recover  a  reasonable 
solicitor's  fee  in  this  case. 

It  Is  next  contended  that,  the  appellant 
having  tendered  the  appellee  $50  for  its  rea- 
sonable solicitor's  fees,  It  was  error  to  allow 
to  appellee  the  amount  recommended  as  a 
solicitor's  fee  by  the  master.  The  appellee 
suggests  two  reasons  why  this  contention 
should  not  be  sustained:  First,  that  its  so- 
licitor had  earned  more  than  the  amount 
tendered  at  the  time  the  tender  was  made; 
and,  second,  that  the  tender  was  not  kept 
good.  As  we  are  of  the  opinion  the  tender 
was  not  kept  good,  it  will  not  be  necessary 
to  consider  appellee's  first  proposition.  The 
tender  was  made  on  behalf  of  appellant  by 
her  husband  with  his  own  funds.  He  aft- 
erwards placed  them  to  his  account  in  bank, 
and  thereafter,  by  checking  against  the  said 
amount,  reduced  it  far  below  the  amount  of 
the  tender.  The  rule  in  this  state  ia  that, 
when  a  tender  is  made  after  suit  has  been 
commenced  to  foreclose  a  trust  deed  or  mort- 
gage which  provides  for  the  payment  of  a 
reasonable  solicitor's  fee,  to  be  effective,  the 
tender  should  include  the  amoimt  of  the  so- 
licitor's fee  earned  up  to  the  time  of  the  mak- 
ing of  the  tender  (Fuller  v.  Brown,  supra), 
and  that  the  tender  must  be  kept  good  (Oraln 
T.  McGoon,  86  111.  431,  29  Am.  Rep.  87;  Aul- 
ger  v.  Clay,  109  111.  487). 

It  is  further  urged  that  a  solicitor's  fee 
of  $250  is  an  unreasonable  amount  for  the 
servlcea  performed  in  this  case. '  Eleven  prac- 
ticing attorneys  residing  in  the  dty  of  Chi- 
cago testified  that  the  amount  allowed  as 
solidtdr's  fees  by  the  court  was  a  reasonable 
snm  for  the  services  performed  by  the  so- 
licitor of  the  appellee  in  this  case.  Their 
testimony  was  uncontradicted.  The  testi- 
mony of  the  attorneys  called  by  the  appel- 
lant having  been  confined  to  the  value  of 
the  appellee's  solicitor's  service  up  to  the 
time  of  making  said  tender,  In  view  of  the 
testimony  and  the  fact  that  the  chancellor 
Is  presumed  to  have  taken  into  consideration, 
in  fixing  a  reasonable  solicitor's  fee,  his  own 
knowledge  as  to  what  the  services  perform- 
ed by  the  solicitor  were  reasonably  worth, 
we  do  not  feel  Justified  in  disturbing  the 
amount  fixed  in  this  case.  We  are  impressed, 
however,  with  the  conviction  the  fee  allowed 


was  a  large  one  for  the  services  performed. 
In  Goodwillle  v.  Milllmann,  66  111.  623,  on 
page  W8,  Mr.  Justice  Walk«r,  in  comment- 
ing upon  the  duty  of  the  trial  judge  in  fixing 
the  fees  of  solicitors  in  foreclosure  and  sim- 
ilar cases,  said:  "In  taxing  such  fees  the 
chancellor  should  exercise  his  own  Judgment, 
and  not  be  wholly  governed  by  the  opinion 
of  attorneys  as  to  the  value  of  the  services. 
He  has  the  requisite  skill  and  knowledge  to 
form  some  Idea  as  to  what  is  a  fair  and  rea- 
sonable compensation,  and  he  should  exercise 
that  Judgment  He  should,  no  donbt,  con- 
sider the  opinions  of  witnesses  and  evidence 
of  the  sum  usnally  charged  and  paid  for 
such  services,  bnt  should  not  be  wholly  con- 
trolled by  the  opinions  of  attorneys  as  to 
their  value." 

It  Is  next  urged  that  It  was  error  to  in- 
clude the  amount  of  the  solicitor's  fees  in 
the  decree,  and  to  then  provide  that  the  en- 
tire amount  of  the  decree  draw  interest  from 
the  date  of  the  decree.  We  see  nothing  wrong 
in  this.  The  trust  deed  provided  for  the  al- 
lowance of  reasonable  solicitor's  fees.  When 
the  fee  was  fixed  by  the  court  and  included 
In  the  decree,  it  became  merged  in  the  de- 
cree with  the  balance  of  the  debt,  and  the 
decree  properly  provided  the  amount  found 
due  the  appellee  should 'draw  interest  from 
Its  date. 

It  is  finally  urged  as  ground  for  reversal 
that  the  court  erred  In  allowing  a  master's 
fee  of  $125.20.  In  Schnadt  v.  Davis,  185  111. 
476,  57  N.  E.  662,  on  page  487,  186  111.,  page 
656,  57  N.  E.,  the  proper  method  In  which 
masters  in  chancery  shonld  present  to  the 
court  the  amount  of  fees  and  charges  asked 
to  be  allowed  In  their  favor  was  pointed  out 
It  was  there  said:  "The  report  in  this  case 
as  to  the  fees  and  charges  of  the  master  is 
as  follows:  "Master's  fee  this  report  $50.' 
This  mode  of  reporting  fees  and  charges  can 
be  easily  made  a  cover  for  illegal  and  op- 
pressive exactions.  An  itemized  statement 
of  services  rendered,  and  the  fees  allowed 
therefor  by  the  statute,  should  be  made;  and 
If  services  are  rendered  for  which  the  fees 
are  not  fixed  by  the  statute,  but  are  left  to  be 
determined  by  the  chancellor,  the  report 
shonld  state  such  service,  and  the  action  of 
the  court  in  the  matter  of  the  master's  com- 
pensation therefor,  and  also  should  show 
whether  such  costs  had  been  paid,  and,  if 
paid,  by  whom."  The  master  in  this  case.  In 
total  disregard  of  the  practice  as  there  an- 
nounced. Indorsed  upon  his  report,  "Master's 
fee,  $125.20,"  and  the  decree  taxed  that 
amount  against  appellant  as  costs.  From 
the  statement  indorsed  upon  the  master's 
report  we  are  unable  to  determine  what  serv- 
ices the  master  sought  to  have  the  court  al- 
low him  compensation  for.  The  scflicitor  of 
appellee,  In  defense  of  said  charge,  points 
out  that  the  master  charged  $50  for  writing 
up  the  testimony,  and  spent  16  hours,  at  $5 
per  hour,  in  reaching  a  conclusion  In  the 
case,  and  for  which  be  says,  under  the  prac- 
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tlce  In  vogne  In  Cook  county,  the  master  was 
entitled  to  $80,  but  that  be  bad  only  charged 
therefor  $75.20.  The  question  submitted  to 
the  master  involved  the  allowance  of  a  solic- 
itor's fee  In  a  foreclosure  case,  which  he 
finally  fixed  at  $250.  The  appellant  had 
offered  to  pay  a  solicitor's  fee  of  $50,  so  that 
the  matter  in  controversy  was  really  only 
$200,  an  amount  within  the  Jurisdiction  of  a 
Justice  of  the  peace.  The  statute  does  not 
contemplate  that  a  master  In  chancery  in 
counties  of  the  third  class  shall  for  such  a 
service  arbitrarily  fix  the  amount  of  $75.20, 
or  any  other  amount,  as  his  fees,  and  then 
hotchpotch  It  with  other  charges,  so  that 
the  litigant  who  is  called  upon  to  pay  it,  or 
a.  court  of  review  that  Is  called  upon  to  re- 
view the  action  of  the  lower  court  in  allowlug 
such  charge,  cannot  tell  for  what  service  the 
litigant  is  asked  to  pay.  In  the  Schnadt-Da- 
vls  Case,  supra,  It  was  said  (page  487,  185 
III.,  and  page  655,  57  N.  E.):  "The  master 
cannot  arbitrarily  fix  upon  an  amount  to  be 
paid  him  as  his  compensation  for  examining 
questions  of  fact  and  reporting  his  conclu- 
sions; but,  before  he  is  entitled  to  demand 
the  parties,  or  either  of  them,  shall  compen- 
sate him  in  any  sum  for  such  services,  it  is 
bis  duty  to  have  the  court  determine  the 
amount  be  is  Justly  entitled  to  receive  for 
such  services."  The  report  of  the  master 
was  not  proper  in  form  and  his  charges  were 
excessive. 

The  Judgment  of  the  Appellate  Court  and 
the  decree  of  the  circuit  court  will  be  re- 
versed, and  the  case  remanded  to  the  circuit 
court  for  further  proceedings  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remanded. 


<213  111.  268) 

FISHER  et  al.  v.  CITY  OF  CHICAGO. 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

UUNTCIPAI,  IHPBOVEUENTS— SPECIAL  ASSESS- 
MENTS—OBJECTIONS —  RBVIEW— QUESTIONS 
NOT  BAISED  BELOW— EXCEmONS—JUBrSDIC- 
TION  Olf  PERSON— JUDICIAL  NOTICE. 

1.  Under  LocoJ  Improvement  Act,  {  46 
(Hurd's  Rev.  St  1899,  p.  372),  providing  that 
any  person  interested  in  any  real  estate  to  be 
affected  by  an  assessment  may  appear  and  file 
objections,  the  objections  must  be  made  in  such 
manner  as  to  show  the  point  on  which  a  deci- 
sion is  asked,  and  to  enable  the  opposite  party 
to  obviate  the  objections  If  possible. 

2.  Objections  -to-a-  special  assessment  for  lo- 
cal Improvements,  except  that  the  court  has  no 
jurisdiction  of  the  subject-matter,  not  made.  In 
the  county  court,  as  provided  by  Local  Improve- 
ment Act,  i  46  (Hurd's  Rev.  St.  1899,  p.  372), 
cannot  be  made  for  the  first  time  in  the  Supreme 
Court 

5.  Where  a  landowner  voluntarily  appears  and 
files  objections  to  an  assessment  for  local  im- 
provements, without  objection  to  the  jurisdic- 
tion of  the  person,  be  waives  all  questions  as 
to  such  jurisdiction. 

4.  In  order  to  present  a  question  for  review 
on  appeal,  an  exception  must  be  taken  to  the 
decision. 

6.  The  questions  whether  the  ordinance  au- 
thorizing a  local  improvement  would  require  fur- 
ther leeislation  in  order  to  make  it  operative. 


and  whether  the  superintendent  of  special  as- 
sessments was  legally  qualified  to  make  an  as- 
sessment are  questions  which  were  proper  to 
be  presented  to  the  county  court  for  decision, 
ana,  not  having  been  so  presented,  they  cannot 
be  reviewed  by  tiie  Supreme  Court  on  appeaL 

6.  A  system  of  sewers  in  certain  streets  of 
the  city  and  a  sewage  pumping  station  consti- 
tute a  local  improvement,  for  which  a  special 
assessment  may  properly  be  levied. 

7.  The  objection,  to  a  special  assessment  for 
local  improvements,  that  the  judge  before  whom 
the  question  of  benefits  was  tried  did  not  bav« 
jurisdiction  of  the  subject-matter,  is  one  that 
can  be  raised  for  the  first  time  in  the  Sniweme 
Court  on  appeal. 

8.  The  Supreme  0>urt  will  take  judicial  notice 
that  the  person  who  signed  the  decree  appealed 
from  was  a  county  judge. 

Appeal  from  Cocdc  County  Court;  0.  N. 
Carter,  Judge. 

Proceedings  for  special  assessment  for  lo- 
cal Improvements  by  the  city  of  Chicago 
against  Lucius  G.  Fisher,  trustee,  and  others. 
From  a  Judgement  of  confirmation,  defend- 
ants appeal.    AfiSrmed. 

N.  W.  Hacker  and  William  3.  Donlln.  for 
appellants.  Robert  Redfleld  and  Frank 
Johnston,  Jr.  (Edgar  Bronson  Toltnan,  Corp. 
Counsel,  of  counsel),  for  appellee. 

CARTWRIGHT,  J.  The  county  court  of 
Cook  county  confirmed  a  special  assessment 
against  prc^perty  of  appellants,  levied  to  de- 
fray the  cost  of  constructing  a  sewage  pump- 
ing station,  including  buildings,  machinery, 
and  appurtenances,  and  an  extensive  system 
of  main  sewers  connected  therewith,  to  be 
laid  in  the  streets  of  a  part  of  the  city  of 
Chicago,  and  from  the  Judgment  of  confirma- 
tion this  appeal  was  taken. 

The  errors  assigned,  which  are  relied  upon 
in  this  court,  are,  in  effect,  first,  that  the  es- 
timate of  the  engineer  submitted  by  the 
board  of  local  Improvements  with  the  ordi- 
nance is  not  sufficiently  Itemized;  second,  that 
the  ordinance  fully  describing  the  improve- 
ment varies  from  the  estimate  and  Indudes 
some  things  not  embraced  In  such  estimate; 
third,  that  the  ordinance  does  not  sufficiently 
prescribe  the  nature,  character,  locality, -and 
description  of  the  Improvement;  fourth,  that 
the  ordinance  will  require  future  legislation 
of  the  city  council  to  make  It  operative;  fifth, 
that  the  improvement  is  not  a  local  Improve- 
ment for  which  a  special  assessment  can  be 
levied,  but  is  one  which  must  be  paid  for  by 
general  taxation;  sixth,  that  the  Jndge  be- 
fore whom  the  question  of  benefits  was  heard 
was  without  Jurisdiction  to  hear  the  same; 
seventh,  that  the  superintendent  of  ^tedai 
assessments,  being  an  employ^  of  the  city, 
was  an  interested  person,  not  legally  quali- 
fied to  make  the  assessment  and  to  api>ortlon 
benefits  between  the  city  and  property  own- 
ers, and  that  the  act  anthwiclng  him  to  do 
so  l8  void. 

None  of  these  objections  was  presented  to 
the  county  .court    The  abstract  contains  nii- 


ir  6.  See  Municipal  Corporatlona,  voL  M.  Csnt.  Dig. 
Ji  1021.  1022. 
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merons  objections,  which,  with  two  excep- 
tions, coold  not  possibly  Include  any  of  the 
objections  now  made,  and  the  remaining  two 
were  of  the  most  general  character,  to  the  ef- 
fect that  there  was  no  yalld  ordinance  au- 
thorizing the  assessment  and  that  the  pro- 
ceedings were  not  in  accordance  with  the 
statute,  with  no  hint  of  any  objection  now 
raised.  Section  46  of  the  local  improvement 
act  provides  that  any  person  Interested  in 
any  real  estate  to  be  affected  by  an  assess- 
ment may  appear  and  ille  objections.  By 
section  48  all  objections,  except  as  to  bene- 
fits, are  to  be  heard  by  the  court;  and  by  sec- 
tion 49,  if  there  is  an  objection  as  to  benefits, 
It  Is  to  be  tried  by  a  Jury,  unless  a  Jury  shall 
be  waived.  Hurd's  Rev.  St  1890,  pp.  872, 
373.  An  appeal  is  allowed  for  the  purpose 
of  reviewing  the  decision  of  the  county  court 
upon  the  objections  filed,  and,  if  that  court 
has  Jurisdiction  of  the  subject-matter,  the 
party  appearing  there  must  present  his  ob- 
jections to  that  court  Objections  must  be 
made  in  such  manner  as  to  show  the  point 
on  wliich  a  decision  Is  asked,  and  to  enable 
the  (^poslte  party  to  obviate  the  objection.  If 
It  can  be  done.  The  county  court  is  not 
charged  with  the  duty  of  searching  for  objec- 
tion's which  are  not  pointed  out,  and  an  ob- 
jection not  made  in  that  court  must  be  re- 
garded as  waived,  and  cannot  be  made  for 
the  first  time  on  appeal  to  this  court  Kelly 
T.  City  of  Chicago,  148  111.  90,  36  N.  E.  752; 
Chicago  Terminal  Transfer  Co.  v.  City  of 
Chicago,  178  111.  429.  53  N.  E.  861;  Fiske  v. 
People,  188  lU.  206,  58  M.  E.  985,  52  L.  S..  A. 
291;  2  Cyc.  677.  That  rule  applies  to  all 
objections  which  the  county  court  has  Juris- 
diction to  hear  and  determine,  but  an  objec- 
tion that  the  court  had  no  Jurisdiction  of  the 
subject-matter  is  one  that  cannot  be  waived, 
and  may  be  raised  for  the  first  time  on  ap- 
I>eal  or  writ  of  error.  A  Judgment  rendered 
by  a  court  having  no  Jurisdiction  of  the  sub- 
ject-matter is  a  mere  nullity.  Consent  can- 
not give  Jurisdiction  over  subject-matter,  and 
a  court  may  take  notice  of  a  want  of  Jurisdic- 
tion of  Its  own  motion.  Foley  v.  People, 
Breese,  67;  Way  v.  Way,  64  111.  406;  2  Cyc 
680.  In  this  case  tbeee  is  no  question  of 
Jurisdiction  of  the  persons  of  appellants. 
Where  a  party  voluntarily  appears  and  files 
objections,  recognising  the  jurisdiction,  he 
waives  all  questions  as  to  Jurisdiction  over 
him.  The  objections  now  urged,  not  having 
been  made  in  the  county  court  cannot  be  re- 
viewed, except  so  far  as  they  relate  to  Juris- 
diction over  the  subject-matter. 

The  objections  argued  here  are  all  what 
are  termed  "legal  objections"  to  the  assess- 
ment which  were  proper  to  be  heard  by  the 
court  On  the  question  of  benefits,  appel- 
lants waived  a  Jury  and  offered  no  evidence, 
so  that  there  is  no  question  of  that  kind. 
When  the  legal  objections  were  overruled  by 
the  court  no  exception  was  taken  to  the 
ruling  or  decision,  and  it  could  not  b«  review- 
ed for  want  of  an  exception.    In  order  to 


preserve  a  question  for  review  on  appeal,  an 
exception  must  be  taken  to  the  decision. 
East  St  Louis  Electric  RaUway  Co.  v.  Stout 
160  111.  9,  36  N.  E.  963;  Trigger  v.  Drainage 
District  193  111.  230,  61  N.  E.  1114;  2  Cyc. 
714;  8  Ency.  of  PI.  &  Pr.  163.  All  objections, 
therefore,  which  do  not  go  to  the  Jurisdiction 
of  the  county  court  over  the  subject-matter 
have  been  waived  and  cannot  be  considered 
on  this  appeal,  even  if  they  were  embraced 
in  objections  filed. 

There  can  be  np  doubt  that  the  county 
court  had  Jurisdiction  to  bear  and  determine 
most  of  the  objections  presented  to  this  court. 
The  estimate  contained  33  items,*  and  the  ob- 
jection to  it  is  ttiat  portions  of  the  improve- 
ment which  should  have  been  separately 
Itemized  were  included  in  one  item.  The 
county  court  had  jurisdiction  to  bear  and  de- 
termine that  question.  The  same  is  true  of 
the  questions  whether  there  was  a  variance 
between  the  ordinance  and  the  estimate,  and  ' 
whether  the  ordinance  sufficiently  gave  the 
nature,  character,  locality,  and  description  of 
the  improvement  It  cannot  be  said  that  the 
ordinance  contained  no  description  of  the  im- 
provement; but,  on  the  contrary,  It  was  very 
lengthy,  with  minute  descriptions,  embracing 
a  great  many  details.  Whether  it  contained 
something  which  was  not  embraced  in  the  es- 
timate the  county  court  was  authorized  to  de- 
cide, subject  to  review  on  appeal.  The  ques- 
tions whether  the  ordinance  would  require 
future  legislation  in  order  to  make  it  op- 
erative, and  whether  the  superintendent  of 
special  assessments  was  legally  qualified  to 
make  the  assessment,  are  not  questions  af- 
fecting the  Jurisdiction  of  the  county  court, 
but  questions  which  were  proper  to  be  pre- 
sented to  that  court  and  decided  by  it  If  ap- 
pellants claimed  that  the  provision  of  the 
local  improvement  act  authorizing  the  super- 
intendent of  special  assessments  to  act  was 
void,  they  ought  to  have  presented  that  ques- 
tion to  the  county  court 

While  we  do  not  decide  whether  the  Juris- 
diction of  the  county  comrt  over  the  subject- 
matter  would  be  affected  if  It  should  be  held 
that  the  improvement  provided  for  is  not  a 
local  Improvement,  we  think  It  clear  that  the 
pumping  station  and  system  of  sewers  con- 
stitute a  local  Improvement  for  which  a  spe- 
cial assessment  may  properly  be  levied.  An 
improvement  of  a  local  character  may  be  of 
some  general  benefit  to  the-city  at  large,  and 
the  local  Improvement  act  contemplates  that 
some  portion  of  the  burden  may  be  laid  upon 
the  public;  but  it  is  clear  that  a  large  por- 
tion of  the  city  would  derive  little  or  no  bene- 
fit or  advantage  from  the  Improvement.  The 
substantial  benefits  to  be  derived  from  it  are 
local  in  their  nature,  and  a  portion  of  the- 
city,  where  the  sewers  are  laid,  will  be  spe- 
cially and  peculiarly  benefited  in  the  enhance- 
ment of  property.  The  system  of  sewers  an* 
a  sewage  pumping  station,  although  a  benefit 
to  a  considerable  area  of  the  city,  covers  but 
a  small  part  of  the  city,  and  is  not  a  general 
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benefit  to  the  whole.  It  Is  entirely  different 
from  a  general  waterworks  plant  or  a  plant 
tor  street  lighting,  which  is  of  general  utility 
to  all  the  inhabitants  of  the  municipality,  as 
in  the  cases  of  Hughes  r.  City  of  Momence, 
163  111.  535,  45  N.  E.  300,  Hewes  v.  Glos,  170 
111.  436,  48  N.  E.  922,  and  Ewart  v.  Village  of 
Western  Springs.  180  111.  318,  54  N.  E.  478. 

The  objection  that  the  Judge  before  whom 
the  question  of  benefits  was  tried  did  not 
have  Jurisdiction,  and  that  the  judgment  en- 
tered by  him  was  void,  is  one  that  can  be 
raised  on  this  appeal  under  the  rules  already 
stated.  The  placita  at  the  commencement  of 
the  record  shows  that  Orrln  N.  Carter  is  sole 
presiding  Judge  of  the  county  court  The 
record  recites  that  the  cause  came  on  for 
hearing  before  him  on  the  legal  objections  of 
appellants,  and  that  he  heard  and  overruled 
all  such  objections,  and  set  the  objection  as 
to  benefits  down  for  trial  at  a  future  time. 
In  pursuance  of  that  order  the  objection  re- 
lating to  benefits  came  on  for  trial  before 
Linus  C.  Ruth,  acting  judge  of  the  county 
court'  of  Cook  county.  County  Judges  may 
hold  court  for  each  other  and  perform  each 
other's  duties.  The  record  does  not  show 
whether  Judge  Carter  was  at  the  time  hold- 
ing court  in  Cook  county;  but,  if  he  was,  it 
would  be  no  objection.  Pike  v.  City  of  Chi- 
cago, 155  111.  656,  40  N.  B.  667;  Wells  v.  Peo- 
ple, 156  111.  616,  41  N.  B.  161.  We  will  take 
judicial  notice  that  Linus  C.  Ruth  was  judge 
of  the  county  court  of  Du  Page  county  (Vahle 
V.  Brackenselk,  145  111.  231,  34  N.  B.  524), 
and  he  could  legally  hold  the  county  court  in 
Cook  county.  This  is  not  the  same  question 
raised  in  Stubbings  v.  City  of  Evanston,  156 
111.  338,  40  N.  E.  966,  where  It  appeared  from 
the  record  that  one  person  was  sole  presiding 
Judge  of  the  court,  and  that  another  person 
presided  during  the  trial. 

The  Judgment  of  the  county  court  is  af- 
firmed. 

Judgment  affirmed. 


(213  111.  63) 


DAT  T.  DAVIS  et  al. 


(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

EQtnTT  PBACTXCB  —  PBESEBVINO  EVIDENCE  — 
PBESUUPTIONS  IN  FAVOB  OF  DGCBEE— APPEAL 
BOND — TIME  TO   FILE — COSTS. 

1.  A  decree  in  chancery  on  a  rule  to  show 
cause  why  a  bid  for  property  in  the  hands  of  a 
receiver  should  not  be  accepted  must  be  sup- 
ported either  by  a  certificate  of  oral  evidence 
heard,  or  by  recitals  in  the  decree  of  the  facts 
found  by  the  court. 

2.  In  the  absence  of  a  complete  record  on  er- 
ror to  review  proceedings  in  chancery,  where  the 
decree  does  not  contain  a  recital  of  the  facts 
found,  the  presumptions  are  in  favor  of  the 
regularity  of  the  action  of  the  chancellor,  and 
that  a  certificate  of  the  oral  evidence  was  pre- 

3.  Under  Practice  Act,  {  67  (3  Starr  &  C. 
Ann.  St.  1896,  p.  3094,  c  110,  par.  G8),  provid- 
ing that  a  time  which  the  court  may  fix  with- 
in which  an  appeal  bond  must  be  filed  shall 
not  be  less  than  20  days,  it  is  error  to  impose 
as  a  condition  of  an  appeal  that  the  bond  be 
filed  within  5  days. 


4.  Where  a  decree  is  partially  reversed,  the 
costs  may  be  ordered  paid  as  the  reviewing  court 
may,  in  its  discretion,  determine  to  be  proper 
and  just 

Error  to  AK>ellate  Court  First  District 
Bill  by  Carrie  Davis  and  others  against 
the  Pacific  Loan  &  Homestead  Association 
for  the  appointment  of  a  receiver.  From 
an  order  directing  the  sale  of  the  property, 
Thomas  G.  Day  brings  error.  AfiSrmed  In 
p&tt,  and  reversed  in  part 

Edwy  Logan  Reeves,  for  idaintlff  in  oror. 
S.  W.  Swabey,  for  defendant  in  error  Henry 
W,  Wolseley. 

BOGGS,  J.  The  superior  court  of  Cook 
county,  under  a  bill  in  equity  filed  by  Carrie 
Davis  and  others,  entered  a  decree  placing 
the  Pacific  Loan  &  Homestead  Association 
in  the  hands  of  a  receiver.  During  the 
course  of  the  administration  of  the  affairs 
of  the  association  by  the  recover  the  As- 
sets Realization  Company  tendered  to  the 
receiver  a  bid  of  $120,000  for  the  remaining 
assets  and  property  of  the  association  (ex- 
cept certain  assets  and  property  in  the  bid 
specified),  and  the  court  ordered  the  bid 
should  be  accepted  unless  good  objections 
should  be  made  within  15  days  thereafter. 
Notice  of  the  proposed  sale  of  such  assets  so 
remaining  in  the  hands  of  the  receiver,  and 
that  objections  thereto  might  be  Interposed 
within  15  days,  was  given  by  publication  in  a 
newspaper  in  the  city  of  Chicago,  and  by  no- 
tices thereof  sent  by  majl  to  each  holder  of 
stock,  and  each  creditor  of  the  association. 
The  plaintiff  In  error  appeared,  and  filed  objec- 
tions to  the  approval  of  the  bid  of  the  As- 
sets Realization  Company.  On  the  hearing 
the  obJectlonB  were  overruled,  and  an  order 
was  entered  directing  the  receiver  to  sell  the 
assets  so  specified  in  the, bid  of  the  Assets 
Realization  Oon^)any,  for  the  sum  of  $120.- 
000.  The  plaintiff  In  error  prayed  and  was 
granted  an  appeal  on  giving  an  appeal  bond 
in  an  amount  fixed  and  within  a  time  sped- 
fled  by  the  court  He  did  not  comply  with 
the  conditions  of  the  order  granting  him  an 
appeal,  but  subsequently  sued  a  writ  of  er- 
ror out  of  the  Appellate  Court  for  the  First 
District  and,  to  reverse  an  adverse  Judgment 
entered  in  that  court  on  the  bearing  of  such 
writ  of  error,  has  brought  the  record  into  re^ 
view  In  this  court  by  this  writ  of  error. 

It  appears  from  the  transcript-  of  the  rec- 
ord of  the  proceedings  that  the  superior  court 
heard. oral  evidence  bearing  on  the  question 
of  the  approval  or  disapproval  of  the  bid  of 
the  Assets  Realization  Company  for  the 
property  ordered  to  be  sold  to  It  The  record 
does  not  contain  this  oral  evidence.  The  cer- 
tificate of  the  clerk  which  is  attached  to  the 
transcript  of  the  record  does  not  purport  to 
certify  that  the  transcript  Is  a  full  and  com- 
plete transcript,  but  only  that  It  Is  full  and 
complete  as  per  the  praecipe  on  file  herein. 
The  prsecipe  does  not  ask  that  a  complete 

f  4.  See  Costa,  vol.  13,  Cent  Dls.  U  t2S.  936. 
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record  should  be  made,  but  directs  the  clerk 
to  make  an  authenticated  transcript  of  part 
of  the  record  of  the  above-entitled  "cause," 
and  "to  insert  therein  the  following."  Then 
follows  in  the  prseclpe  an  enumeration  of  cer- 
tain papers  filed  and  orders  entered,  not 
including  a  certificate  of  evidence. 

The  proceeding  being  in  chancery,  the  rule 
is  that  the  decree  must  be  supported  either 
by  a  certificate  of  the  oral  evidence  heard 
In  the  cause,  or  by  recitals  in  the  decree  of 
the  facts  found  by  the  court  to  be  established 
by  the  evidence.  The  decree  does  not  recite 
the  facts  established  by  the  evidence. 
Whether  a  certificate  of  such  proof  is  on  tie, 
and  consequently  a  part  of  the  record  of  the 
cause,  we  cannot  know,  for  the  plaintiff  in 
error  has  chosen  not  to  bring  the  entire  rec- 
ord before  us.  We  know,  from  so  much  of 
the  record  as  we  have,  that  the  court  heard 
oral  testimony  on  the  question  whether  it 
would  be  for  the  best  Interests  of  those  in- 
terested that  the  bid  of  the  Assets  Realiza- 
tion Company  should  be  accepted,  and  that 
the  proofs  thus  heard  operated  to  convince 
the  mind  of  the  chancellor  that  the  bid 
should  be  ai^roved,  and  the  property  dispos- 
ed of  accordingly.  The  proof  may,  for  aught 
we  know,  have  been  Incorporated  In  a  cer-, 
tificate  of  evidence,  and,  if  so,  it  composes 
a  part  of  the  record  of  the  cause.  While  it 
was  not  the  duty  of  the  plaintiff  in  error  to 
see  that  the  oral  proof  was  preserved  either 
by  a  certificate  of  evidence  or  by  a  recital 
of  findings  in  the  decree,  It  was  his  duty  to 
bring  before  us  all  that  is  In  the  record  on 
that  point  before  he  can  ask  us  to  declare 
that  the  chancellor  erred  in  ordering  that  the 
property  should  be  sold.  If  we  had  a  com- 
plete record  of  the  cause  before  us,  and  it 
should  not  appear  from  it  that  the  oral  evi- 
dence had  been  preserved,  then,  unless  the 
decree  contained  recitals  of  findings  of  fact 
sufficient  to  sustain  the  relief  granted,  the 
plaintiff  in  error  might  Insist  upon  a  re- 
versal. In  the  absence  of  a  complete  record, 
no  presumption  of  error  obtains,  but  the 
presumptions  are  In  favor  of  regular  and 
correct  action  on  the  part  of  the  chancellor. 

The  hearing  of  the  objections  of  the  plain- 
tiff In  the  proposed  sale  of  the  assets  was  set 
for  March  30,  1900.  On  March  29,  1900,  one 
L.  D.  McCall,  in  open  court,  submitted  a  bid 
of  $130,000  for  certain  of  the  assets  in  the 
hands  of  the  receiver,  and  tendered  a  cer- 
tified, check  for  $5,000  as  "earnest  money" 
or  as  evidence  of  good  faith  in  making  the 
bid.  The  hearing  of  objections  to  the  bid  of 
the  Assets  Beallzatlon  Company  and  consid- 
eration of  the  bid  of  McCall  were  continued 
until  March  Slst,  and  heard  and  disposed  of 
together.  The  court  ordered  that  the  objec- 
tions to  the  bid  of  the  Assets  Realization 
Company  should  be  overruled,  and  that  the 
property  should  be  sold  to  the  Realization 
Company.  It  is  urged  the  court  erred  In 
rejecting  the  bid  of  McCall. 

Tbf  Md  of  McCall  was  for  what  purports 


to  be  the  same  property  previously  bid  fcH: 
by  the  Assets  Realization  Company,  but  has 
a  number  of  conditions  to  the  bid,  and  uses 
many  general  terms  and  ezpi-essions  not 
contained  in  the  latter  bid,  and  thus  leaves 
it  doubtful,  to  say  the  least,  whether  liis  bid 
Is  for  the  same  property,  and  no  more,  that 
Is  described  In  the  other  bid.  His  bid  is  also 
conditioned  for  the  payment  of  taxes  and 
special  assessments  of  the  years  1898  and 
1899  by  the  receiver;  that  a  merchantable 
title  shall'  be  conveyed  to  all  the  property,, 
subject  to  certain  liens  specified  In  his  bid; 
also  that  the  titles  of  said  property  should 
be  clear  and  free  of  all  incumbrances,  ex- 
cept as  specified;  that  the  interest  in  or 
liens  upon  said  real  estate  should  be  exempt 
from  legal  entanglement;  also,  the  bid  is 
subject  to  numerous  other  conditions  which 
are  needless  to  be  mentioned.  Suffice  it  to 
say,  they  so  Involve  the  bid  that  we  are 
unable  to  determine,  and  it  is  scarcely  con- 
ceivable that  the  chancellor  could  have  told 
with  any  certainty,  whether  the  bid  was  any 
more  favorable  than  the  one  which  was  ac- 
cepted. The  record  discloses  that  the  cred- 
itors of  the  association,  22  in  number,  the 
total  of  whose  claims  aggregated  the  sum  of 
$168,802.02,  desired  that  the  bid  of  the  Assets 
Realization  Company  should  be  accepted  and 
approved  by  the  court,  and  that  the  plaintiff 
in  error  was  the  only  objector  thereto.  The 
record  Is  Insufficient  to  establish  that  the 
court  erred  in  ordering  the  sale  of  the  prop- 
erty to  the  Realization  Company. 

The  plaintiff  in  error  urges  that  the  court 
erred  in  prescribing  the  amount  of  the  ap- 
peal bond  and  In  fixing  the  time  in  which 
the  bond  should  be  given.  The  order  grant- 
ing an  appeal  was  on  condition  that  the  plain- 
tiff In  error  should,  within  five  days  there- 
after, file  an  appeal  bond  in  the  sum  of  $50,- 
000,  with  sureties  to  be  approved  by  the 
court-  The  proceeding  in  which  the  receiver 
was  appointed  was  Instituted  under  the  pro- 
visions of  an  act  entitled  "An  act  to  enable 
associations  of  persons  to  become  a  body  cor- 
porate to  raise  funds  to  be  loaned  only 
among  the  members  of  such  association,"  in 
force  July  1,  1879.  Kurd's  Rev.  St  1899,  p. 
450,  c.  32.  Section  25  of  the  act  (page  458, 
par.  91p)  authorizes  petitions  to  be  filed  for 
the  appointment  of  receivers  for  such  asso- 
ciations, and  provides  that  proceedings  under 
such  petitions  shall  "proceed  as  other  causes 
In  equity."  We  do  not  find  in  said  act  any 
special  provisions  for  appeals  from  the  or- 
ders or  decrees  entered  in  such  proceedings. 
The  order  of  the  court  herein  was  final  and 
appealable.  Section  67  of  the  practice  act 
(3  Starr  &  C.  Ann.  St  1896,  p.  3094,  c.  110,  par. 
68)  afforded  the  plaintiff  in  error  the  right 
to  appeal  from  the  order  <Hr  decree  of  the 
court,  and  prescribe  the  conditions  which  the 
court  might  Impose  as  a  prerequisite  to  the 
exercise  of  the  right  of  appeal.  The  time  in 
which  an  appeal  bond  shall  be  filed  is  one  of 
the  conditions  which  this  statute  regulates. 
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and  tbe  statute  provides  tbat  tbe  time  wblcb 
the  court  may  fix  within  which  the  bond 
must  be  filed  shall  not  be  less  than  20  days. 
In  the  case  at  bar  the  appeal  was  granted  on 
condition  tbat  an  appeal  bond  should  be  filed 
In  5  days.  This  restriction  as  to  the  time 
In  which  the  bond  should  be  filed,  contained 
in  the  order  granting  the  appeal,  was  In  vio- 
lation of  the  express  provision  of  the  stat- 
ute, and  was  therefore  erroneous,  and  to  re- 
versed. 

The  plalntilt  In  error  has  enjoyed  the  right 
to  present  his  case  herelh  for  review  to  the 
Appellate  Court  and  to  this  court  as  fully  as 
If  he  had  brought  the  record  in  review  by  ap- 
peal, and,  as  he  has  failed  to  make  it  appear 
the  superior  court  erred  in  ordering  the  prop- 
erty to  be  sold  to  tbe  Assets  Realization  Com- 
pany, the  decree,  in  all  respects  other  than 
as  to  tbe  order  limiting  the  time  for  present- 
ing an  appeal  bond,  should  be  and  It  is  af- 
firmed. This  Jndgiaent  of  affirmance  deter- 
mines the  case  upon  the  merits,  and  to  that 
extent  concludes  the  plaintiff  in  error.  A  re- 
versal of  that  portion  of  the  order  of  the  su- 
perior court  which  erroneously  limits  the 
time  for  presenting  an  appeal  bond  to  five 
days  would  be  barren  of  any  benefit  to  the 
plaintiff  In  error.  The  reversal  of  a  decree 
in  part  does  not  necessarily  entitle  the  plain- 
tiff In  error  to  a  Judgment  for  all  or  any 
part  of  the  costs  by  him  expended,  or  to  be 
relieved  from  the  liability  to  pay  costs  In- 
curred by  his  adversary.  The  costs  may,  in 
case  of  partial  reversal,  be  ordered  paid  as 
the  reviewing  court  may.  In  its  discretion, 
determine  to  be  proper  and  Just.  Moore  v. 
People,  108  111.  484;  Romberg  v.  McCormlck, 
194  III.  205,  62  N.  E.  537. 

Proofs  submitted  by  the  defendant  in  er- 
ror, receiver,  in  support  of  the  motion  here- 
inbefore entered  by  him  to  dismiss  the  writ, 
discloses  that  the  plaintiff  In  error  did  not 
sue  out  this  writ  until  September  10,  1901— 
about  1^  years  after  the  assets  of  the  asso- 
ciation bad  been  disposed  of  under  the  order 
of  the  court  that  he  desired  to  have  reversed, 
and  more  than  8  months  after  the  receiver 
had  presented  his  final  report  and  had  been 
discharged  from  further  duty  In  the  prem- 
ises, as  the  plaintiff  well  knew.  The  plain- 
tiff in  error  procured  the  writ  of  error  to  is- 
sue only  against  Carrie  Davis  and  Henry  W. 
Wolseley.  The  former  was  one  of  the  petl- 
tlonws  in  the  bill  asking  for  the  appointment 
of  a  receiver  for  the  association,  and  the  lat- 
ter was  tbe  receiver.  No  service  was  had 
on. Mrs.  Davis,  and  no  reason  could  be  sug- 
gested for  taxing  costs  to  her  had  she  been 
served.  It  would  be  unjust,  under  all  the  Cir- 
-cumstances,  to  tax  costs  to  the  receiver,  or 
to  deny  to  him  recovery  of  costs  which  he 
•may  have  been  forced  to  pay. 

The  order  and  decree  of  the  superior  court 
ure  alHrmed  in  part  and  in  part  reversed. 
Tbe  costs  will  be  taxed  to  and  paid  by  the 
plaintiff  In  error. 

Afflrmed  in  part,  and  in  part  reversed. 


(2U  111.  S) 
CLEVELAND,  C,  C.  ft  ST.  L.  RT.  00.  T. 
POLECAT  DRAINAGE  DIST. 
(Supreme  Court  of  lUinois.    De&  22.  1901) 

DBA.INAOB  DI8TBICTS— VALIOnr  OF  OBOARIZA- 
•TION— COLLATKBAX  ATTACK— BIQIIT  OF  WAT— 
CONDEMNATION  PBOCEEDINGS  —  CONOTEUO- 
TION  OF  STATUTE— TAKING  FBI V ATE  PBOPBB- 
TT  WITilOUT  COMPENSATION. 

1.  The  use  of  lands  for  the  purpose  of  con- 
structing thereon  a  ditch  of  a  drainage  district 
organized  under  the  drainage  and  levee  act  of 
1879  (Uurd's  Rev.  St.  1890,  c.  42)  is  a  public 
use,  within  Eminent  Domain  Act,  {  2  (Hord's 
Rev.  St.  1903,  c.  47),  and  such  drainage  district 
having  the  right  under  Const.  1870,  art,  4,  f  31, 
as  amended  November  28,  1878  (i  Starr  &  C. 
Ann.  St  1898,  p.  138),  and  laws  in  pnrsnance 
thereof,  to  constract  their  ditches  "across  the 
land  of  others,"  it  may  avail  itself  of  the  provi- 
sions of  the  eminent  domain  act  to  obtain  a 
right  of  way  for  a  ditch. 

2.  The  legality  of  the  organization  of  a  drain- 
age  district  under  the  drainage  and  levee  act 
(Uurd's  Rev.  St  1899,  c  42)  cannot  be  ques- 
tioned in  proceedings  under  the  eminent  domain 
act  (Hurd^s  Rev.  St  1003,  c.  47)  for  ehe  condem- 
nation of  a  right  of  way  for  a  ditch  over  tlie 
land  of  another. 

3.  In  proceedings  to  condemn  a  right  of  waf 
for  a  ditch  across  a  railroad  right  of  way  in 
two  places  where  bridges  already  stood,  a  civil 
engineer  testified  in  behalf  of  the  railroad  com- 
pany that  he  had  examined  the  bridges  several 
times  when  passing  over  the  road  on  a  train,  but 
be  never  stopped  and  inspected  them,  and  then 
gave  his  estimate  of  the  expense  that  would  at- 
tend the  changes  made  necessary  by  enlarging 
the  channel  below  the  bridge ;  this  being  all  the 
evidence  as  to  such  expense.  Held  error  to  in- 
struct the  juiy  tbat  they  "are  not  bound  to  be- 
lieve the  testimony  of  any  witness  as  to  cost 
of  railroad  or  other  bridges  who  testifies  tbat 
he  is  not  acquainted  with  the  location  of  the 
proposed  bridges,  and  never  saw  the  location  or 
the  bridges  that  are  now  there,  but  should  give 
the  testimony  such  weight,  if  any,  to  which  yon 
may,  from  all  the  evidence  in  the  cnse.  believe 
such  witness'  testimony  may  be  entitled." 

4.  The  third  pi-oviso  of  section  55  of  Uie 
drainage  and  levee  act  (Ilurd's  Rev.  St  1899,  p. 
G82)  provides  that  "full  power  and  authority 
is  hereby  given  tbe  drainage  commissioners  to 
remove  such  bridges  or  culverts,  for  the  pur- 
poses aforesaid,  if  they,  in  their  Judgment,  find 
It  necessary."  Section  56  makes  it  the  dnty  of 
railroad  companies,  "when  any  ditch  or  drain 
or  other  work  of  enlarging  any  channel  or  wa- 
ter-course is  located  by  the  commissioners  on 
the  line  of  any  natural  depression  or  watei^ 
course,  crossing  the  road  of  any  railroad  com- 
panv  where  no  bridge  or  culvert  or  opening  of 
sufficient  capacity  to  allow  the  natural  flow  of 
water  of  such  ditch  or  water-course  is  con- 
structed," to  construct  such  bridge  or  culvert  ac- 
cording to  the  requirements  of  the  commission- 
ers. Held,  that  such  provisions  are  void  in  30 
far  as  they  conflict  with  Const.  1870,  art.  2.  $ 
13,  which  declares  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without 
just  compensation. 

Appeal  from  Coles  County  Court;  T.  N. 
Cofer,  Judge. 

Condemnation  proceedings  by  tbe  Polecat 
Drainage  District  against  the  Cleveland, 
Cincinnati,  Chicago  &  St  Louis  Railway 
Company.  From  a  Judgment  for  petitioner, 
defendant  appeals.    Reversed. 

H.  A.  Neal,  R.  Ci.  Hammond,  and  F.  K. 
Dunn,  for  appella  :.  A.  G.  Anderson  and 
Edward  C.  (>alg,  for  appellee. 
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BOGGS,  J.  This  was  a  petition  filed  by 
the  appellee  drainage  district,  under  the  pro- 
visions of  the  eminent  domain  act,  for  the 
condemnation  of  the  right  of  way  for  the 
ditch  of  the  drainage  district  In  the  bed  of 
a  natural  water  course  across  the  right  of 
way  of  the  appellant  company  at  two  point!. 
The  appellant  filed  a  cross-petftlon  asking  for 
an  assessment  In  its  favor  for  damages  to 
property  not  taken.  A  hearing  resulted  In 
an  order  granting  the  relief  prayed  for  In 
the  petition,  at  petitioner's  cost,  on  the  pay- 
ment to  the  appellant  company  of  the  sum 
of  $40  for  the  property  taken,  and  the  sum 
of  $1,000  damages  to  property  not  taken. 

The  appellee  district  was  organized  under 
the  provisions  of  an  act  of  the  General  As- 
sembly adopted  May  29,  1879,  familiarly 
known  as  the  "Drainage  and  Levee  Act" 
<Law8  1879,  p.  120),  which  act  constitutes 
paragraphs  1  to  74,  Inclusive,  of  chapter  42 
of  Hurd's  Revised  Statutes  of  1899.  The 
contention  of  the  appellant  company  that 
the  said  act  provides  a  mode. of  procedure  for 
the  condemnation  of  the  lands  of  others  for 
•use  as  a  right  of  way  of  the  drainage  ditch, 
and  that,  as  the  statute  which  gives  the  right 
of  condemnation  provides  the  remedy,  such 
remedy  is  exclusive,  and  no  other  can  be 
availed  of,  Is  not  sound,  for  the  reason  that 
the  remedy  provided  in  the. said  act  is  in 
violation  of  constitutional  guaranties  of  the 
citizen,  as  we  held  in  Wabash  Railroad  Co. 
T.  Coon  Run  Drainage  District,  194  111.  310, 
iHZ  X.  B.  079;  and  that  being  true,  in  legal 
effect,  the  act  provided  no  remedy  whatever 
for  the  condemnation  of  the  lands  of  others. 
Section  2  of  said  act  of  May  29,  1879,  under 
which  the  appellee  district  claims  corporate 
«xlstence,  authorized  drainage  districts  form- 
•ed  thereunder  to  construct  drains  or  ditches 
"across  the  lands  of  others,"'  Laws  1870,  p. 
120.  This  enactment  was  adopted  in  pur- 
suance of  the  provisions  of  section  31  of 
article  4  of  the  Constitution  of  1870,  as 
amended  November  28,  1878  (1  Starr  &  O. 
Ann.  St.  1896,  p.  138),  and  which  authorized 
the  General  Assembly  to  pass  laws  to  pro- 
vide for  the  organization-  of  drainage  dis- 
tricts with  power  to  construct  drains,  dltch- 
•es,  and  levees  "across  the  lands  of  others." 

The  question  first  arising  Is,  as  the  remedy 
for  condemnation  provided  by  the  act  has 
proven  inoperative  and  void,  may  such  dis- 
tricts avail  themselves  of  the  eminent  do- 
main act  in  order  to  procure  the  right  to 
construct  their  ditches  across  the  lands  of 
•others?  The  power  of  eminent  domain  can 
only  be  exercised  when  the  property  to  be 
tak^n  is  to  be  devoted  to  a  public  use.  A 
public  use  means  public  usefulness,  utility, 
advantage,  or  benefit  It  Is  not  essential 
that  the  entire  community  or  people  of  the 
stale,  or  any  political  subdivision  thereof, 
Rboald  be  benefited  or  share  in  the  use  or 
•enj.iyment  thereof.  The  use  may  be  local 
or  limited.  It  may  be  confined  to  a  particular 
district,  and  still  be  public.    10  Am.  &  £ng. 


Ehicy.  of  Law  (2d  Ed.)  1063.  If  local  or  lim- 
ited, the  use  must  be  directly  beneficial  to  a 
considerable  niunt>er  of  the  Inhabitants  of  a 
section  of  the  state,  and  the  property  to  be 
taken  must  be  controlled  by  law,  for  the 
advantage  of  that  particular  portion  of  the 
community  to  be  benefited.  Private  property 
cannot  be  condemned  by  a  person  or  cor- 
poration on  the  ground  the  general  prosper- 
ity of  the  state  or  community  would  be  pro- 
moted thereby,  If  the  title  to  the  pr(H>erty  so 
taken  Is  to  be  vested  in  such  i>erson  or  cor- 
poration as  private  property,  to  be  tised  and 
controlled  as  other  private  property.  To  be 
public,  the  use  must  concern  a  community, 
as  distinguished  from  an  individual  or  any 
particular  number  of  individuals;  and  then, 
to  authorize  the  condemnation  of  private 
property,  the  law  must  control'  the  use  to  be 
made  of  the  property  after  it  has  been  con- 
demned, to  the  end  that  it  shall  be  devoted 
to  the  public  purpose  which  alone  could  Jus- 
tify the  taking  of  the  same  from  the  owner 
without  his  consent.  Tested  by  these  ob- 
servations, and  In  view  of  the  amendment  to 
the  Constitution  authorizing  drainage  dis- 
tricts to  construct  their  drains  across  the 
lands  of  others,  the  use  of  lands  for  the  pur- 
pose of  constructing  thereon  the  ditch  of  a 
drainage  district  organized  under  the  said 
statute  is  a  "public  use,"  and  such  ditch  dug 
for  that  purpose  Is  to  be  regarded  as  a  "pub- 
lic work,"  within  the  meaning  of  those  words 
as  used  In  section  2  of  the  eminent  domain 
act  (Hurd's  Rev.  St  1903,  c.  47).  Having 
the  right,  by  virtue  of  the  Constitution  and 
the  laws  made  In  pursuance  thereof,  to  con- 
struct their  ditches  "across  the  lands  of  oth- 
ers," and  the  use  to  be  made  of  such  ditches 
being  a  public  use,  we  entertain  no  doubt  of 
the  power  of  drainage  districts  to  avail  of 
the  provisions  of  the  eminent  domain  act  to 
enable  them  to  obtain  the  legal  right  to  the 
right  of  way  through  and  over  the  lands  of 
others  for  their  ditches. 

The  question  whether  the  appellee  drain- 
age district  had  been  legally  organized '  did 
not  and  could  not  arise  In  the  proceeding 
for  the  condemnation  of  a  right  of  way  for 
the  ditch  across  the  lands  of  the  appellant 
company.  A  petition  to  the  Coles  county 
court  for  the  entry  of  an  order  creating  thp 
district  and  a  final  decree  or  order  of  the 
said  county  court  establishing  the  district 
were  produced  In  evidence.  The  statute  In- 
vested the  county  court  of  that  county  with 
jurisdiction  to  entertain  petitions  for  the 
formation  of  drainage  and  levee  districts, 
and  to  enter  final  order  establishing  such 
districts.  Jurisdiction  and  power  were  there- 
fore vested  In  the  county  court  to  determine 
wbethel"  the  petition  bore  the  signatures  of 
the  requisite  number  of  qualified  petitioners, 
and  was  in  other  respects  in  compliance  with 
the  statute.  Whether  it  correctly  exercised 
such  power  or  Jurisdiction  could  not  be  con- 
sidered in  this,  a  collateral  proceeding.  The 
final  order  of  the  court  having  Jm'lsdictlon 
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Of  the  person  and  subject-matter  cannot  be 
inquired  into  and  impeached  in  a  collateral 
proceeding.  Figge  v.  Rowlen,  185  111.  234,  57 
N.  K  195.  The  legality  of  the  organization 
of  a  drainage  and  levee  district  can  be  at- 
tacked and  brought  under  Judicial  review 
only  in  a  direct  proceeding  by  quo  warranto. 
Osborn  v.  People  ex  rel.,  103  111.  224.  The 
trial  court  therefore  properly  refused  to  con- 
sider the  issue  sought  to  be  introduced  by 
the  appellant  company,  whether  the  petition 
for  the  formation  of  the  drainage  district 
contained  the  number  of  qualified  petitioners 
required  by  section  2  of  the  act  of  1879. 

The  petition  asked  the  condemnation  of 
two  separate  strips  of  land,  each  66  feet  in 
width  and  100  feet  in  length,  across  the  right 
of  way  of  the  appellant  company.  Polecat 
creek  ran  through  and  crossed  the  right  of 
way  of  the  railroad,  and  returning  again 
crossed  the  right  of  way,  and  the  railroad 
company  had  a  bridge  over  the  stream  at 
each  crossing.  The  drainage  district  pro- 
posed to  widen  and  deepen  the  bed  of  the 
stream  at  each  of  the  crossings,  thereby 
making  a  ditch  30  feet  in  width  at  the  top 
at  both  places.  The  appellant  company 
claimed  that  this  would  necessitate  the  tear- 
ing away  of  all  or  a  portion  of  each  of  the 
bridges  and  rebuilding  the  same,  and  by  its 
cross-petition  sought  an  assessment  of  the 
damages  and  expense  thereby  to  be  occa- 
sioned. In  support  of  this  claim  the  appel- 
lant company  Introduced  as  a  witness 
Charles  Fisk,  assistant  civil  engineer  of  the 
appellant  company,  who  testified  that  the 
damage  which  would  thereby  be  occasioned 
at  the  more  westerly  bridge  would  range 
from  $2,000  to  $3,000,  and  from  $3,200  to 
$3,500  at  the  more  easterly  crossing.  On 
cross-examination  the  witness  stated  that  he 
bad  examined  the  bridges  several  times 
when  passing  over  the  road  on  a  train;  that 
he  never  stopped  and  inspected  the  bridges, 
or  elthw  of  them;  that  the  east  bridge  was 
not  an  old  wooden  bridge.  He  admitted  that 
It  would  not  be  necessary  to  tear  out  the 
bridges  If  the  drainage  district  could  and 
fvould  lift  the  dredgeboats,over  them;  that 
he  had  had  no  experience  In  dredgeboat 
work,  but  had  never  heard  of  lifting  a 
dredgeboat  and  carrying  it  over  a  railroad 
track.  There  was  no  other  proof  relative  to 
Yhe  damages  that  would  be  occasioned  to  the 
appellant  company,  or  as  to  the  expense 
which  would  be  entailed  upon  It,  by  the  con- 
btrnctlon  of  the  ditch  across  the  right  of 
way,  and  under  its  tracks  and  bridges.  The 
Jury  allowed  $1,000  as  damages  to  land  not 
taken.  Appellant  contends  that  this  finding 
Is  contrary  to,  and  wholly  irreconcilable 
with,  the  testimony  of  Mr.  Fisk,  the  only 
uvltness  who  was  examined  on  that  branch 
lAf  the  case.  The  testimony  of  Mr.  Fisk  was 
merely  by  way  of  estimates — not  made  upon 
any  careful  personal  examination  of  the 
bridges — and,  in  view  of  the  fact  that  the 
Jurors  visited  and  inspected  the  bridges,  we 


would  be  loath  to  Interfere  with  the  verdict 
if  the  Jury  had  been  left  free  to  exercise 
their  own  Judgment  as  to  the  weight  and 
value  of  the  testimony  of  Mr.  Fisk.  Instruc- 
tion Na  12  given  to  the  Jury  at  the  request 
of  the  appellee  district  improperly  interfered 
with  the  province  and  duty  of  the  Jury  to 
fairly  and  correctly  consider  and  weigh  the 
testimony  of  that  witness.  It  read  as  fol- 
lows: "(12)  The  court  instructs  the  Jury  that 
they  are  not  bound  to  believe  the  testimony 
of  any  witness  as  to  cost  of  railroad  or  other 
bridges,  who  testifies  that  he  Is  not  ac- 
quainted with  the  location  of  the  proposed 
bridges,  and  never  saw  the  location  or  the 
bridges  that  are  now  there,  but  should  give 
the  testimony  such  weight,  if  any,  to  which 
you  may,  from  all  the  evidence  in  the  case, 
believe  such  witness'  testimony  may  be  en- 
titled." As  no  other  witness  than  Mr.  Fisk 
testified  on  behalf  of  either  party  as  to  tbe 
cost  of  the  bridges,  or  tbe  expense  of  re- 
building or  partially  rebuilding  them,  the  in- 
struction must  of  necessity  have  been  in- 
tended and  understood  by  the  Jury  to  apply 
only  to  his  testimony.  This  witness  did  not, 
as  the  instruction  told  the  Jury,  testify  that 
"he  was  not  acquainted  with  the  location  of 
tbe  bridges,  and  had  never  seen  tbe  location 
or  the  bridges,"  but,  on  the  contrary,  he 
testified  he  had  examined  them  several  times 
when  passing  over  them  on  trains.  He  tes- 
tified he  was  a  civil  engineer,  had  seen  tbe 
bridges,  denied  that  the  more  easterly  toidge 
was  an  old  wooden  bridge,  and  gave  his  esti- 
mate of  the  expense  that  would  attend  tbe 
changes  made  necessary  by  enlarging  the 
channel  below  the  bridges.  By  the  instruc- 
tion the  testimony  of  tbe  witness  was  incor- 
rectly stated,  and  the  erroneous  statement 
declared  sufiScient  to  warrant  the  Jury  in  re- 
fusing to  believe  his  testimony.  It  was  for 
the  Jury,  not  the  court,  to  determine  as  to 
the  credibility  of  the  witness.  True,  the  in- 
struction, in  the  closing  part  thereof,  told 
the  Jury  that  they  should  give  to  the  testi- 
mony of  the  witness  such  weight,  if  any, 
which  they  might  believe,  from  all  the  evi- 
dence In  the  case,  his  testimony  was  entitled 
to  have;  but  the  whole  instruction,  consid- 
ered together,  carried  it  to  the  Jury  as  the 
view  of  the  court  that  the  witness  was  not 
worthy  of  belief,  or  his  testimony  entitled  to 
any  weight.  The  instruction  was  an  unwar- 
ranted Invasion  of  the  province  and  duty  of 
tlie  Jury  to  fairly  consider  and  weigh  th« 
testimony  of  the  witness.  It  was  error  to 
give  It,  and  tbe  effect  certainly  prejudiced 
the  cause  of  the  appellant  company,  possibly 
to  the  extent  of  depriving  it  of  any  benefit 
whatever  from  the  testimony  of  the  witness. 
Counsel  for  the  ai^ellee  Insist  the  Judg- 
ment should  not  be  reversed  for  this  error, 
for  the  reason  the  only  damages-  claimed 
under  the  cross-petition  were  for  the  expense 
of  enlarging,  constructing,  reconstructing,  re- 
placing, or  repairing  the  bridges,  embani; 
ment.  and  grade  on  the  Une  of  a  natural  wa- 
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ter  course,  and  that  the  third  proviso  to  sec- 
tion 55  of  the  drainage  and  levee  act  afore- 
said, and  section  66  of  that  act,  require  that 
the  railroad  company  shall  defray  all  such 
expense,  and  that  therefore  no  award  for 
damages  whatever  conld  have  lawfully  been 
made  In  favor  of  the  railroad  company,  and 
hence  that  the  appellant  company  had  no  le- 
gal right  to  recover  because  of  anything  tea- 
tifled  to  by  the  witness  Flsk.  Said  amended 
section  55  provides  (Laws  1885,  p.  132),  in 
effect,  that  when  any  ditch,  drain,  or  levee 
win  benefit  any  public  (w  corporate  road  or 
railroad,  the  commissioners  shall  apportion 
to  the  connty,  state,  or  free  turnpike  road,  to 
the  township  If  a  township  road,  to  a  com- 
pany If  a  corporate  road  or  railroad,  "such 
portions  of  the  cost  and  expenses  thereof  as 
to  private  Individuals,"  and  in  case  snch  ap- 
portionment is  resisted  the  matter  shall  be 
submitted  to  the  Jury.  The  first  proviso 
to  the  section  authorizes  the  drainage  com- 
missioners and  "the  corporate  authorities  of 
the  county,  state,  or  free  turnpike,  township 
road,  corporate  road,  or  railroad,  or  any  of 
them,"  to  stipulate  as  to  the  amount  of  such 
benefits.  The  second  proviso  is,  "that  the 
amount  so  assessed  against  any  railroad  com-, 
pany  or  private  corporation  shall"  become  a 
lien,  and  provides  for  the  collection  and  for 
the  payment  of  assessments  against  public 
corporations.  The  third  proviso  to  the  section 
is  as  follows:  "And  provided  further,  that 
the  sum  assessed  against  either  of  said  cor- 
porations shall  not  include  the  expense  of 
constructing,  erecting  or  repairing  any  bridge, 
embankment  or  grade,  culvert  or  other  work 
of  the  roads  of  such  corporations,  crossing. 
any  ditch  or  drain,  constructed  on  the  line 
of  any  natural  depression,  channel  or  wa- 
ter-course; but  the  corporate  authorities  of 
such  road  or  railroad,  are  hereby  required,  at 
their  own  expense,  to  construct  such  bridge, 
culvert,  or  other  work,  or  to  replace  any 
bridge  or  culvert  temporarily  removed  by  the 
commissioners  in  doing  the  work  of  such  dis- 
trict BHilI  power  and  authority  Is  hereby 
given  the  drainage  commissioners  to  remove 
such  bridges  or  culverts  for  the  purposes 
aforesaid,  if  they.  In  their  Judgment,  find  it 
necessary."  Hurd's  Rev.  St  1899,  p.  682. 
SecUon  56  of  the  act  (Laws  1885,  p.  133) 
makes  it  the  duty  of  railroad  companies, 
"when  any  ditch  or  drain  or  other  work  of 
enlarging  any  channel  or  water-course  is  lo- 
cated by  the  commissioners  on  the  line  of 
any  natural  depression  or  water-course,  cross- 
ing the  road  of  any  railroad  company  where 
no  bridge  or  culvert  or  opening  of  sufficient 
capacity  to  allow  the  natural  flow  of  water 
of  such  ditch  or  water-course  is  constructed," 
on  notice  given  by  the  commissioners,  to 
construct  such  bridge  or  culvert  according  to 
tbe  requirements  of  the  commissioners. 

Section  13  of  article  2  of  the  Constitution 
of  1870  declares  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out Jnst  compensation;  and  if  the  third  pro- 


viso to  said  section  65  and  section  56  are  in 
conflict  with  this  constitutional  guaranty, 
in  that  they  purport  or  have  operation  to  au- 
thorize the  taking  or  damaging  of  the  pnip- 
erty  of  the  appellant  comi>any  without  Just 
compensation,  they  must  of  course,  be  deem- 
ed inoperative  and  void. 

The  appellee  drainage  district  filed  the  pe- 
tition herein,  averring  that  It  possessed  the 
legal  right  to  construct  its  drains  and  ditch- 
es across  the  right  of  way  of  the  appellant 
company  and  the  lands  of  other  property 
owners,  defendants  to  the  petition,  on  pay- 
ment of  Just  compensation;  that  It  had  been 
unable  to  agree  as  to  the  compensation  to  be 
paid  to  the  appellant  and  the  other  property 
owners,  defendants  to  the  petition;  that  it 
desired  to  take,  for  the  purposes  of  "widen- 
ing, straightening,  deepening,  and  enlarging 
a  ditch  and  water  course,"  two  strips  of  land, 
each  66  feet  in  width,  across  the  right  of  way 
of  the  appellant  company,  and  prayed  that 
the  Just  compensation  to  be  paid  for  the 
same  should  be  assessed  "in  accordance  with 
the  law."  The  appellant  company  filed  a  - 
cross-petition,  In  which  it  claimed  damages 
to  property  not  taken,  in  addition  to  Jnst 
compensation  for  that  to  be  taken.  A  Jury 
was  Impaneled,  and  the  evidence  as  to  the 
value  of  the  land  to  be  taken  and  as  to  the 
damages  to  lands  not  taken — that  Is,  to  the 
bridges  and  embankments — was  submitted; 
no  question  being  raised  relative  to  the  duty 
of  the'  railroad  company,  under  said  third 
proviso  to  section  55  and  section  56  of  said 
drainage  act  to  enlarge  the  opening  in  its 
embankment  and  remove  and  enlarge  its 
bridges,  etc.  Nor  do  we  find  anything  in  the 
proof  to  Indicate  that  the  drainage'  district 
claimed  a  right  of  way  for  its  ditch  as  an 
easement  of  a  water  way,  or  without  compen- 
sation, or  that  the  notice  required  by  section 
66  had  been  given. 

Neither  the  suggestion  of  counsel  that  un- 
der said  proviso  to  section  55,  and  under  said 
section  56,  the  appellant  company  can  recov- 
er nothing,  either  as  compensation  for  lands 
taken,  or  as  damages  to  lands  not  taken,  or 
the  supi)08ed  conflict  between  said  proviso 
to  section  55  and  said  section  56  and  the  con- 
stitntlonal  guaranty  hereinbefore  mentioned, 
is  presented  by  the  pleadings  In  this  record 
for  our  consideration.  On  the  record  before 
us,  the  Judgment  must  be  reversed,  and  the 
cause  will  be  remanded  for  such  other  and 
further  proceedings  as  to  law  and  Justice 
shall  appertain. 

Reversed  and  remanded. 


IRWIN  et  al.  ▼. 


(2U  111.  160) 
SAMPLB. 


(Supreme  Court  of  Illinois.     Dec.  22,  1904.) 

CONVEYANCES— nnUCIABT     BEtATIONSHIP— 

FBAUD— ADHINISTRATOBS — PEBSONAL 

PBOl'EBTY— SUBBENDEB 

1.  Where  the  relation  between  complainant 
and  his  brothers-in-law  was  exceedingly  inti- 
mate, and  the  trust  and  confidence  reposed  by 


Digitized  by 


Ljoogle 


688 


72  NORTHBASTERN  RE3P0RTER. 


(m 


him  In  them  wai  such  that  he  regarded  his 
property  and  interests  as  entirely  safe  in  their 
hands,  sndi  relation  was  fiduciary  in  character, 
so  as  to  preclude  the  brothers-in-law  from  re- 
taining the  benefit  of  a  voluntary  conveyance 
which  they  induced  complainant  to  execute  to 
them  immediately  following  the  death  of  hia' 
wife,  when  he  was  prostrated  physically  and 
mentally,  though  not  disqualified  to  transact 
businesB  of  an  ordinary  character. 

2.  Evidence  that  at  one  time  complainant  waa. 
indebted  to  his  wife  for  a  part  of  the  money 
invested  in  land  conveyed  to  him,  without  proof 
that  she  owned  any  interest  in  the  land  eo  put- 
chased,  was  insufiicient  to  entitle  h^  heirs  to 
any  part  of  the  land. 

3.  Where  one  of  defendants  was  appointed  ad- 
ministrator of  complainant's  deceased  wife,  and 
as  such  was  in  possession  of  her  personal  es- 
tate at  the  time  ccHnplainant  sued  to  set  aside 
a  deed  to  certain  lands  made  by  him  after  his 
wife's  death  to  defendants,  who  were  his  broth- 
ers-in-law, and  to  recover  such  personal  prop- 
erty, it  was  error  for  the  court,  on  setting  aside 
the  conveyance,  to  also  require  the  administra- 
tor to  surrender  the  personal  property  to  com- 
plainant; the  administrator  being  required  to 
account  for  such  personal  property  only  in  the 
course  of  administration. 

Error  to  Circuit  Court,  Logan  County;  Geo. 
W.  Patton,>  Judge. 

Bill  by  Andrew  Sample  against  Andrew 
Irwin  and  others.  From  a  decree  in  favor 
ol  complainant,  defendants  bring  error.  Re- 
versed in  part 

This  was  a  proceeding  In  chancery,  brought 
in  the  circuit  court  of  Logan  county,  by 
Andrew  Sample,  the  defendant  In  error, 
against  Andrew  Irwin  and  other  heirs  at 
law  of  Lydia  Jane  Sample,  deceased,  plain- 
tiffs In  error,  to  set  aside  a  deed  to  85  acres 
of.  land  made  by  said  Andrew  Sample  to 
WUHaoa  J.  Irwin,  Andrew  Irwin,  Robert  Ir- 
win, and  George  C.  Irwin,  hereinafter,  for 
the  sake  of  brevity,  referred  to  as  the  "four 
Irwin  brothers,"  and  for  a  partition  of  said 
land  among  the  parties  hereto;  also  for  the 
return  of  certain  personal  property,  aggregat- 
ing $5,000  in  value,  which  was  left  by  Lydia 
Jane  Sample,  deceased,  and  which  had  been 
delivered  by  Andrew  Sample  to  Robert  Ir- 
win after  the  death  of  Lydia  Jane  Sample. 
A  decree  was  entered  granting  the  relief 
prayed  for  in  the  bill,  and  this  writ  of  error 
is  prosecuted  by  the  defendants  below  to 
reverse  that  decree. 

The  bill  represents  that  Lydia  Jane  Sam- 
ple died  on  January  22,  1902,  Intestate,  leave 
her  surviving  Andrew  Sample,  the  complain- 
ant, her  husband,  the  four  Irwin  brothers  and 
•Tohn  Irwin,  ber  brothers,  and  Lydia  Jane 
Watson,  the  only  daughter  of  a  deceased  sis- 
ter, as  her  only  heirs  at  law;  that  the  four 
Irwin  brothers  were  all  residents  of  Logan 
county;  that  John  Irwin  and  the  niece  .were 
residents  of  Ireland;  that  she  left  personal 
property  of  the  value  of  $6,000  and  85  acres 
of  land  In  Logan  county;  that  Lydia  Jane 
Sample,  for  a  number  of  years  prior  to  ber 
death,  was  an  Invalid,  and  for  five  years  Im- 
mediately preceding  her  death  required  the 
greater  part  of  complainant's  time  in  caring 
for  her;  that  by  reason  thereof  his  health  be- 
came affected,  and  the  death,  of  his  wife  waa 


a  severe  shock  to  him  mentally  and  physical- 
ly, and  incapacitated  him  for  some  time  from 
intelligently  transacting  business  of  any  kind; 
that  on  the  day  after  his  wife's  funeral, 
which  occurred  on  Friday,  the  Irwin  broth- 
ers, whose  relations  with  complainant  and 
deceased  had  been  and  yrere  of  the  most 
cordial  and  confidential  character,  came  to 
complainant's  residence  and  represented  to 
him  that  under  the  law  they  owned  all  the 
personal  property  left  by  deceased,  and  de- 
manded the  same  of  him,  stating  that  com- 
plainant would  be  protected  in  all  his  rights 
in  the  property;  that  be  thereupon  turned 
over  to  them  all  of  said  personal  property; 
tbat  on  Monday,  two  days  later,  William  J. 
Irwin  came  to  complainant's  house  with  a 
notary  public  named  Houser,  and  represent- 
ed tbat  It  was  necessary  to  administer  upon 
the  estate  of  his  wife,  and  that  the  four  Ir- 
win brothers  under  the  law  bad  certahi 
rights  in  the  land  left  by  deceased  and  also 
in  a  certain  tract  of  land  owned  by  com- 
plainant, and  tbat  the  interest  of  the  Irwia 
brothers  in  complainant's  land  was  equal  to 
the  Interest  of  complainant  in  the  real  estate 
left  by  the  deceased;  tbat  thereupon  William 
J.  Irwin  proposed  to  complainant  that  the 
'IrwIn  brothers  would  quitclaim  all  their  in- 
terest In  the  land  owned  by  complainant  if 
be  would  quitclaim  to  them  all  his  interest  la 
the  real  estate  left  by  deceased;  that  William 
J.  Irwin  also  represented  that  an  attorney 
named  Foley,  who  had  been  the  legal  adviser 
of  complainant  In  all  his  legal  business,  had 
Instructed  him  to  say  to  complainant  that  he 
(Foley)  was  attending  to  complainant's  inter- 
ests In  the  estate,  and  that  Foley  had  prepaid 
ed  a  papet-,  which  William  J.  Irwin  then 
submitted  to  complalbant'  for  blm  to  sign, 
and  represented  that  Foley  had  sent  word 
that  it  was  necessary  for  him  to  execute  it 
in  order  to  secure  to  him  his  rights  In  his 
wife's  property  and  to  settle  the  estate;  that; 
without  knowing  the  contents  or  legal  ef- 
fect of  the  document,  complainant  signed  it; 
that  thereafter  the  Irwin  brothers  executed 
and  delivered  to  the  recorder  of  deeds  of 
Logan  county  a  qtiltclalm  deed  to  complain- 
ant for  the  land  already  owned  by  him,  and 
had  It  recorded,  after  wMch  it  was  mailed  to 
him  by  the  recorder.  The  bill  further  avers 
that  complainant  has  partially  recovered  from 
his  mental  and  physical  prostration  and  has 
learned  that  the  instrument  he  signed  was  a 
quitclaim  deed  to  the  real  estate,  and  a  re- 
lease and  conveyance  of  the  personal  prop- 
erty left  by  his  wife,  and  a  relinquishment 
of  his  light  to  administer  upon  his  wife's  es- 
tate. The  bin  charges  that  all  the  represen- 
tations made  by  William  J.  Irwln  were  false 
and  untrue,  and  were  deliberately  made  in 
pursuance  of  a  conspiracy  among  the  Irwin 
brothers  to  cheat,  defraad,  and  swindle  com- 
plainant out  of  his  legal  rights  and  Interest 
in  his  wife's  estate,  and  that  the  convey- 
ance executed  by  complainant  was  without 
any  consideration.  The  interests  of  the  par- 
ties .in  the  real  estate  left  by  deceased  are  set 
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oat.  and  the  bill  contains  a  prayer  tbat  tbe 
conveyance  executed  by  complainant  and 
delivered  to  tbe  four  Irwin  brothers  be  set 
aside,  and  the  land  partitioned,  and  that  de- 
fendants be  ordered  to  return  the  personal 
property  to  complainant 

Two  amendments  were  made  to  the  blU. 
The  first  of  these  avers  that  complainant  wa« 
Ignorant  of  his  right  to  administer  upon  the 
estate,  and  requested  Robert  Icwln  to  take 
charge  of  the  personal  property,  and  to  con- 
sult with  Foley  as  to  what  was  necessary 
to  be  done  In  tbe  administration  of  the  es- 
tate; that  Robert  Irwin  did  see  Foley,  but 
falsely  and  fraudulently  represented  to  blm 
that  complainant  bad  given  to  the  Irwin 
brothers  his  Interest  In  the  real  and  person- 
al property  left  by  deceased,  and  desired  to 
transfer  such  property  to  them,  and  that 
thereupon  Foley  prepared  the  document 
whlcb  complainant  signed;  that  William  J. 
Irw^ln  came  to  complainant's  house  and  rep- 
resented that  Robert  Irwin  had  consulted 
with  Foley  In  regard  to  the  administration 
of  the  estate,  and  that  Foley  was  acting  as 
the  complainant's  attorney  in  the  matter,  and 
had  sent  word  for  complainant  to  sign  the 
paper,  which  be  did  on  account  of  the  said 
representations,  being  Ignorant  of  his  rights 
In  the  property.  '  By  the  second  amendment 
It  is  averred  that,  when  William  J.  Irwin 
came  to  complainant's  house  and  obtained  bis 
signature  to  tbe  Instrument,  complainant  was 
taken  by  surprise,  and  had  no  opportunity  to 
advise  with  friends  or  counsel  with  an  at- 
torney. It  is  charged  that  a  confidential  and 
Qduciary  relation  existed  between  complain- 
ant and  the  Irwin  brothers,  which  was  abus- 
ed In  procuring  complainant  to  make  the 
conveyance  of  his  Interests  In  his  wife's  es- 
tate. 

All  of  the  defendants  Joined  In  an  answer 
specifically  denying  the  material  allegatlo&s 
of  the  bill.  The  complainant  filed  a  replica- 
tion to  the  answer.  An  answer  was  filed  to 
the  bin,  as  amended,  by  the  four  Irwin 
brothers  alone.  The  specific  averments  of 
the  answers,  aside  from  the  denials,  so  far 
as  material,  are  hereinafter  set  out  In  the 
opinion  of  the  court  The  cause  was  refer- 
red to  the  master  to  take  the  evidence.  Upon 
tbe  coming  in  of  the  master's  report,  the  de- 
cree was  entered  finding  the  facts  substan- 
tially as  set  out  In  the  amended  bljl. 

The  material  averments  of  the  bill  find 
support  in  the  proof  offered  by  complainant, 
while  the  evidence  adduced  by  defendants 
below  tended  to  show  that  an  80-acre  tract 
of  land,  on  which  the  Samples  lived  at  the 
time  of  the  death  of  the  wife,  the  title  to 
which  Is  in  the  husband,  had  been  purchased 
in  part  with  his  funds  and  in  part  with  mon- 
eys realized  by  him  from  conducting  farm- 
ing 'Operations  In  his  own  name  upon  tbe 
farm  owned  by  the  wife  whlcb  Is  involved 
in  this  suit;  that  she  In  her  lifetime  and  the 
fonr  Irwin  brothers  uj^on  her  death  claimed 
:in  interest  In  the  tract  held  by  tbe  husband; 
T2  N.E.— M 


that  tbe  wife  had  exacted  from  the  husband 
a  promise  that  in  the  event  of  her  death  her 
property,  held  In  her  name,  should  go  to 
her  brothers  and  niece,  provided  they  releas- 
ed to  him  their  Interest  In  the  tract  whlcb 
stood  In  his  name;  and  that  the  conveyances 
mentioned  in  the  bill  were  made  for  the  pur- 
■pose  of  carrying  out  that  arrangement  An- 
drew Sample  denies  that  any  such  arrange- 
ment was  made  with  blm  by  his  wife,  and 
denies  that  she  ever  claimed  any  title  or 
Interest  in  his  land. 

Plaintiffs  in  error  Insist  that  the  decree 
is  against  the  manifest  preponderance  of 
the  evidence,  and  that  the  court  erred  In 
ordering  Robert  Irwin  to  turn  over  to  the 
complainant  personal  property  which  he  held 
as  administrator. 

'  Beach,  Hodoett  &  Trapp,  Hobllt  &  Smith, 
And  Blinn  &  Harris,  for  plaintiffs  in  error. 
King  &  Miller  and  Baldwin  &  Stringer,  for 
defendant  in  error. 

SCOTT,  J.  (after  stating  tbe  facts).  The 
evidence  warrants  the  conclusion  that  the  re- 
lation between  Andrew  Sample  and  the  four 
Irwin  brothers  was  fiduciary  in  its  char- 
acter at  the  time  of  tbe  transaction  under 
investigation  in  this  cause.  They  were  his 
brothers-in-law,  and  lived  in  the  same  neigh- 
borhood with  him,  and  had  been  frequent- 
ly at  bis  borne,  especially  during  the  long 
illness  of  bis  wife,  Immediately  preceding 
her  death.  George  Irwlq  lived  within  a 
quarter  of  a  mile  of  Andrew  Sample,  and 
had  assisted  him  in  tbe  transaction  of  bis 
business.  The  relations  between  them  and 
him  were  exceedingly  cordial  and  Intimate, 
and  the  trust  and  confidence  reposed  by  him 
In  them  was  such  that  he  regarded  his  prop- 
erty or  his  interests  as  being  entirely  safe  in 
their  hands.  Immediately  following  his  wife's 
death,  he  was  In  a  condition  of  great  prostra- 
tion, both  physically  and  mentally,  and,  while 
not  disqualified  to  transact  business  affairs 
of  an  ordinary  character,  was  yet  on  account 
of  the  weakness  of  his  intellect,  copsequent 
upon  his  great  exhaustion,  unfit  to  care  for 
his  own  rights  in  dealing  with  persons  de- 
sirous of  furthering  their  own  Interests  at  his 
expense.  Mrs.  Sample  died  on  Wednesday, 
the  22d  day  of  January,  1902.  On  the  day 
following,  the  four  brothers  were  at  the 
Sample  home,  where  there  was  some  discus- 
sion among  them  as  to  who  should  admin- 
ister upon  tbe  estate  of  the  deceased.  The 
funeral  occurred  on  Friday,  and  on  that  day 
Andrew  Sample  requested  them  to  return  on 
Saturday,  and  at  that  time  it  was  agreed 
that  Robert  Irwin  should  act  as  administra- 
tor. Sample  then  delivered  to  Robert  the 
personal  property  of  the  estate,  and,  as  the 
brothers  were  leaving,  adjured  them  to  treat 
blm  "right  In  this  thing";  and  be  says  they 
assured  him  that  they  would  do  so,  and  his 
testimony  In  that  regard  Is  not  denied.  On. 
tbe  sncceedlnp  Monday  William  J.  Irwin 
came  to  Sample's  home,  accompanied  by  an 
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attorney,  Paul  Houser,  wbo  was  also  a 
notary  public.  William's  puriwse  was  to  se- 
cure Sample's  signature  to  a  conveyance 
wblch  transferred  to  the  four  Irwin  brothers 
his  interest  in  the  real  estate  of  the  deceas- 
ed, which  also  recited  that  he  thereby  trans- 
ferred his  interest  In  his  wife's  personal 
property  to  the  grantees  In  the  deed,  and 
waived  his  right  to  administer  'her  estate. 
The  four  Irwin  brothers  contended  that  they 
bad  some  interest  In  the  80  acres  of  land 
which  stood  in  the  name  of  Andrew  Sample, 
and  they  proposed  to  quitclaim  that  to  him  as 
a  consideration  for  the  execution  of  the  in- 
strument above  mentioned,  which  was  to 
be  signed  by  him.  Sample  had  in  the  pest 
occasionally  employed  Stephen  A.  Foley,  an 
attorney  residing  at  Lincoln,  In  Logan  coun- 
ty, in  whom  he  bad  great  confidence,  and  he 
had  suggested  to  Robert  that  he  take  Mr. 
Foley's  advice  about  the  manner  of  admin- 
istering the  estate.  According  to  the  testi- 
mony of  Paul  Houser,  William  J.  Irwin  se- 
cured Sample's  signature  to  this  instrument 
by  stating  that  be  had  brought  it  there  to 
be  signed  according  to  Mr.  Foley's  instruc- 
tions, and  that  in  accordance  with  Its  terms 
Robert  Irwin  was  to  be  appointed  adminis- 
trator. Mr.  Houser  says,  however,  that  he 
does  not  remember  the  exact  words  that  Wil- 
liam used.  Sample  states  that  Irwin  fur- 
ther said  to  him  on  that  occasion  that  "Mr, 
Foley  sent  out  word  to  me  that  he  was  tend- 
ing to  my  business  and  everything  would 
be  done  right."  Mr.  Foley  testified  that  he 
was  not  acting  as  Sample's  attorney,  that 
be  did  not  send  any  such  message  by  William 
J.  Irwin,  and  that  he  did  not  send  any  in- 
struction to  Sample  in  reference  to  signing 
the  instrument  in  question.  The  deed  from 
the  four  Irwin  brothers  to  Sample  had  then 
been  signed  by  three  of  the  grantors  named 
therein,  and  Sample  was  assured  by  William 
that  it  would  be  signed  by  the  remaining 
grantor.  Under  these  circumstances,  relying, 
as  he  says,  upon  the  pretended  message  con- 
veyed to  him  from  Mr.  Foley,  Sample  signed 
and  acknowledged  the  instrument  which  had 
been  prepared  for  his  signature.  The  no- 
tary's presence  on  that  occasion  was  secured 
by  William,  so  that  Sample's  acknowledgment 
might  be  taken.  Mr.  Houser  did  not  know 
the  purpose  of  the  visit  until  after  they  were 
in  the  house.  He  testifies  that  Sample  was 
in  a  dazed  and  stupid  condition,  and  that  be 
was  not  fully  satisfied  that  Sample  under- 
stood what  he  was  doing  when  he  executed 
the  conveyance. 

In  our  judgment,  the  evidence  warrants 
the  finding  that  the  execution  of  this  instru- 
ment was  induced  by  the  unfounded  claim 
which  the  four  Irwin  brothers  set  up  to  the 
80  acres  of  land  owned  by  Andrew  Sample, 
and  by  the  false  statements  made  to  him  by 
William  J.  Irwln  In  reference  to  the  message 
sent  by  Mr.  Foley  to  Sample.  His  confidence 
and  trust  in  these  four  brothers-in-law  and  his 
weakened  mentality  contributed  to  make  him 


the  victim  of  their  vrrongdolng.  The  follow- 
ing, from  section  947,  v<rf.  2,  of  Pomeroy  on 
Equity  Jurisprudence,  has  several  times  re- 
ceived the  approval  of  this  court:  "The  term 
'fiduciary  or  confidential  relation,'  as  used  in 
this  connection,  is  a  very  broad  one.  It  has 
been  said  that  it  exists,  and  tluit  relief  Is 
granted.  In  all  cases  in  which  influence  has 
been  acquired  and  abused — in  wUch  confi- 
dence has  been  reposed  and  betrayed-  The 
origin  of  the  confidence  and  the  source  of  tlie 
Influence  are  immaterial.  The  rule  embraces 
both  technical  fiduciary  relations  and  those 
informal  relations  which  exist  whenever  one 
man  trusts  in  and  relies  upon  another.  The 
only  question  is,  does  such  a  relation  in  fact 
exist?"  Likewise,  language  from  section  956 
of  the  same  volume,  which  reads:  "It  is  set- 
tled by  an  overwhelming  weight  of  authority 
that  the  principle  extends  to  every  possible 
case  in  which  a  fiduciary  relation  exists  in 
fact,  in  which  there  is  confidence  reposed 
on  one  side  and  the  resulting  superiority  and 
infiuence  on  the  other.  The  relation  and  the 
duties  Involved  in  it  need  not  be  legal.  It 
may  be  moral,  social,  domestic,  or  merely 
personal."  Roby  v.  Colehour,  135  111.  300, 
25  N.  E.  777;  Thomas  v.  Whitney,  186  111. 
225,  57  N.  E.  808;  Walker  v.  Shepard,  210  IlL 
100,  71  N.  E.  422.  The  court  below  iMnper- 
ly  applied  this  principle  to  the  transaction 
Involved  In  this  proceeding. 

We  are  not  unmindful  of  the  testimony  of 
the  four  Irwin  brothers,  and  of  the  son  and 
daughter  of  William  J.  Irwin,  that  at  the 
time  of  the  meeting  at  the  Sample  home,  on 
the  Saturday  after  the  funeral,  Andrew  Sam- 
ple stated  that,  in  accordance  with  the  re- 
quest of  his  wife,  he  desired  to  transfer  to 
her  five  brothers  and  her  niece,  the  daugh- 
ter of  the  deceased  sister,  being  all  her  heirs 
other  than  himself,  the  property  owned  by 
her  and  held  in  her  name  at  the  time  of  her 
death,  in  exchange  for  a  deed  from  them 
conveying  to  him  all  their  Interest  in  the  80 
acres  which  had  been  conveyed  to  him.  We 
are  disposed  to  the  view  that  this  conten- 
tion is  an  afterthought  on  the  part  of  the 
four  Irwin  brothers.  The  original  answer  of 
defendants  stated  that  the  instrument  ex- 
ecuted by  Andrew  Sample  was  upon  a  "good 
and  sufficient  and  valuable  and  ample  con- 
sideration for  the  said  acts  and  conveyances, 
and  for  each  of  them,  and  that  said  transac- 
tion was  and  is  an  honest,  open,  and  fair 
business  transaction  between  man  and  man." 
This  averment  is  wholly  without  support  in 
the  evidence.  On  the  contrary,  there  is  no 
basis  in  the  proof  for  any  conclusion  that 
there  was  any  consideration  whatever  for 
the  conveyance  of  about  $10,000  worth  of 
property  by  Sample,  except  the  execution  of 
a  quitclaim  deed  to  him,  which  conveyed 
nothing.  On  the  21st  of  December,  1903, 
after  the  trial  of  the  cause,  and  on  the  same 
day  that  the  final  decree  was  entered.  In 
their  answer,  filed  on  that  day,  to  the  amend- 
i  ed  bill,  the  four  Irwin  brothers  state  that 
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the  Instrument  Ip  question  "was  signed  by 
complainant  of  his  own  free  will,  and  under- 
standing the  legal  effect  of  said  deed,  signed 
the  same  for"  the  purpose  of  carrying  into 
effect  the  previous  arrangement  and  under- 
standing by  which  he  bad  agreed  to  carry 
into  effect  the  request  of  his  wife,  and  relln- 
qnlsb  all  right,  title,  and  interest  In  the  per- 
sonal property  and  real  estate  held  by  her 
to  her  brothers  and  niece  living  In  Ireland." 
This  defense  had  not  been  theretofore  dis- 
closed .by  answer.  The  conveyance  which 
the  bill  seeks  to  set  aside  transferred  the 
property  to  the  four  Irwin  brothers  alone. 
When  they  took  that  deed,  had  they  been 
attempting  to  carry  out  any  such  arrange- 
ment as  they  testify  existed,  and  as  they  set 
up  by  this  answer  to  the  amended  bill,  the 
Instrument  taken  should  have  provided  In 
some  way  for  passing  one-sixth  of  this  prop- 
erty to  John  Irwin  and  a  like  portion  to 
Lydia  Jane  Watson,  the  brother  and  niece 
residing  in  Ireland;  so  that,  in  any  event, 
the  conveyance  taken  did. not  carry  out  the 
arrangement  which  the  grantees  therein 
swear  it  was  made  to  effectuate,  and  the  In- 
Btmment  which  they  themselves  had  pre- 
pared and  executed  indicates  that  their  tes- 
timony Is  untrue  and  their  defense  without 
merit. 

If,  however,  the  preponderance  of  the  evi- 
dence showed  Andrew  Sample's  purpose  to 
be  that  stated  by  these  grantees,  we  think  it 
should  be  attributed  to  the  unfounded  claim 
set  up  by  them  to  an  Interest  in  the  real 
estate  owned  by  him;  and  the  fact  that  the 
same  claim  may  have  been  made  by  his  wife 
in  her  lifetime  does  not  lend  it  sanctity  and 
does  not  better  their  standing  in  a  court  of 
equity.  So  far  as  disclosed  by  this  record, 
it  was  without  merit,  whether  asserted  by 
her  or  by  them.  The  most  that  the  evidence 
tends  to  prove  in  this  regard  is  that  at  one 
time  he  owed  her  for  a  part  of  the  money 
invested  in  his  land.  There  is  no  'contention 
that  she  ever  owned  any  interest  of  any  char- 
acter In  the  land  purchased  by  him.  Under 
such  circumstances.  In  view  of  the  relations 
existing  between  the  parties,  it  is  manifest 
that  the  conveyance  should  not  stand. 

The  decree  of  the  court  below,  however,  is 
erroneous  in  one  respect  Robert  Irwin  is 
administrator  of  the  estate  of  the  deceased, 
and  is  now  in  possession  of  the  personal 
property  left  by  her.  The  decree  orders  that 
he  surrender  to  Sample  all  the  personal  prop- 
erty received  by  him  belonging  to  her  es- 
tate. The  bill  does  not  seek  to  affect  his 
status  as  administrator.  The  conveyance 
made  by  Andrew  Sample  was  properly  can- 
celed and  set  aside,  but  It  was  not  proper 
to  direct  the  administrator  to  turn  over  the 
personal  assets  to  defendant  in  error.  The 
conveyance  being  for  naught  held  and  es- 
teemed. If  Robert  Irwin  shall  continue  to 
act  as  administrator  until  the  estate  Is  finally 
closed,  it  will  be  his  duty  at  that  time  to 
pay  and  deliver  to  Andrew  Sample,  as  heir 


of  his  deceased  wife,  all  the  personal  assets 
of  the  estate.  Should  he  be  removed  as  such 
administrator,  and  another  appointed  In  his 
stead,  then  these  assets  should  be  surren- 
dered to  his  successor. 

The  decree  of  the  circuit  court,  In  bo  far 
as  it  directs  Robert  Irwin  to  account  for  and 
pay  over  to  Andrew  Sample  the  personal  as- 
sets at  this  time,  Is  reversed.  In  all  other 
respects  it  Is  affirmed.  The  costs  of  this 
court  will  be  adjudged  one-half  against  plain- 
tiffs in  error  and  one-half  against  defendant 
In  error. 

Defendant  in  error  has  filed  an  additional 
abstract  of  the  record,  and  moves  that  the 
expense  thereof  be  taxed  as  costs.  We  think 
the  necessity  for  the  additional  abstract  ap- 
pears, and  the  motion  will  be  allowed. 

Decree  affirmed  in  part,  and  reversed  in 
part 
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(Supreme  Court  of  Illinois.     Dec.  22,  1904.) 

MASTER  AND  SERVANT — INJURIES  TO  SERVANT — 
ACTIONS— LIMITATIONS  —  DECLARATION— DE- 
HDBREB  —  INVOLUNTARY  NONSUIT — NEW  AC- 
TIO N — COMMENCEMENT. 

1.  Limitation  Act,  i  25  (2  Starr  &  C.  Ann.  St 
189C,  pp.  2C42,  2643,  c.  83),  provides  that  if  the 
plaintiit  be  nonsuited,  and  the  time  limited  for 
the  bringing  of  the  action  shall  hare  expired 
during  the  pendency  of  the  suit,  plaintiff  may 
commence  a  new  action  within  one  year  after 
such  judgment  reversed  or  given  against  plain- 
tiff, and  not  after.  Held,  that  where  a  demur- 
rer was  sustained  to  plaintiff's  original  declara- 
tion, on  the  ground  that  it  failed  to  state  a 
cause  of  action  with  certainty  only,  and  plaintiff 
suffered  an  involuntary  nonsuit  by  reason  there- 
of, be  was  entitled  to  file  a  new  suit  within  a 
year  after  such  nonsuit,  though  the  time  within 
which  the  action  could  have  been  brought  orig- 
inally had  expired  during  the  pendency  of  the 
original  action. 

2.  Where,  in  an  action  for  injuries  to  a  serv- 
ant by  the  alleged  negligence  of  defendant's  fore- 
man, defendant  claimed,  and  introduced  proof, 
that  the  negligence  was  that  of  employes  of  an- 
other, such  issue  presented  a  question  of  fact, 
not  reviewable  by  the  Supreme  Court 

3.  Where,  in  an  action  for  injuries,  defend- 
ant's counsel,  in  their  brief  in  the  Supreme 
Court,  did  not  discuss  a  point  as  to  whether  the 
negligence  alleged  was  that  of  defendant's  serv- 
ants or  of  a  third  person,  as  such  point  was 
discussed  in  their  brief  before  the  Appellate 
Court,  it  would  be  assumed  that  the  point  was 
alumdoned. 

4.  Where  the  Appellate  Court  decided  that,  a 
declaration  did  not  state  a  cause  of  action  with 
sufficient  certainty,  and  remanded  the  case,  it 
was  not  a  decision  that  the  declaration  did  not 
state  any  cause  of  action,  so  as  to.be  conclusive 
on  second  appeal. 

Error  to  Appellate  Court,  First  District 
Action  by  Joseph  Rudnik  against  George 
Hlnchliff.    From   a    Judgment   in    favor   of 
plaintiff,   affirmed  by  the  Appellate  Court 
defendant  brings  error.    Affirmed. 

This  Is  an  action  on  the  case,  originally 
begun  on  August  15,  1887,  In  the  circuit  court 
of  Cook  county,  by  the  defendant  in  error 
against  plaintiff  In  error  and  his  partner,  one 
Edward  Harlan,  to  recover  damages  result- 
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Ing  from  Injuries  received  by  defendant  in 
error  on  December  4,  1886,  while  working 
for  plaintiff-  in  error  and  said  Harlan  as  a 
bricklayer  upon  the  walls  of  a  gas-tank  hold- 
er, then  being  constructed  by  said  firm  in 
Chicago  near  the  intersection  of  Division 
street  and  Elston  avenue.  The  declaration 
in  the  suit,  as  thus  originally  l)egun,  was 
filed  at  the  April  term,  1888,  and  consisted 
of  one  count,  wliich  was  the  same  as  the  first 
count  of  the  declaration,  subsequently  filed 
on  April  7,  1893,  as  hereafter  stated.  The 
suit,  as  thus  begun,  was  pending  until  May  17, 
1892,  at  which  time  an  involuntary  nonsuit 
was  entered  against  the  defendant  in  error 
(the  plaintlfT  therein).  On  March  29,  1893, 
defendant  in  error  commenced  a  second  suit 
in  said  court,  and  the  declaration  therein  was 
filed  on  April  7,  1893,  and  consisted  of  two 
counts.  To  this  declaration  the  plaintiff  in 
error  and  his  co-defendant,  Harlan,  filed  the 
general  issue  and  the  plea  of  the  statute  of 
limitations.  The  defendant  In  error  filed  to 
the  plea  of  the  statute  of  limitations  a  repli- 
cation, setting  forth  that  the  first  action  was 
eommenced  against  the  defendant  within  two 
years  after  the  right  of  action  accrued,  and 
that  the  plaintiff  was  nonsuited,  and  that  the 
present  action  was  brought  within  one  year 
after  the  entry  of  the  nonsuit.  The  defend- 
ant In  error  also  filed  an  amended  replication 
to  the  plea  of  the  statute  of  limitations,  stat- 
ing the  date  of  the  nonsuit  and  setting  out 
the  record.  On  February  19,  1896,  the  plain- 
tiff in  error  and  his  co-defendant,  Harlan, 
rejoined  nul  tiel  record.  Upon  the  Issues 
thus  Joined,  a  triial  was  had  on  March  25, 
1896,  resulting  in  a  Terdlct  for  the  defendant 
In  error  (plaintiff  below)  for  $3,000. 

On  April  4, 1896,  the  circuit  court  granted 
a  new  trial,  and  on  October  24,  1896,  a  sec- 
ond verdict  was  rendered  In  said  cause  for 
defendant  In  error  for  $C,300.  Upon  the  lat- 
ter verdict,  judgment  was  rendered,  and  an 
appeal  was  taken  therefrom  to  the  Appellate 
Court.  On  May  6,  1897,  the  Appellate  Court 
reversed  the  judgment,  and  remanded  the 
cause  to  the  circuit  court.  The  order  of  the 
Appellate  Court,  reversing  the  judgment  and 
remanding  the  cause,  was  filed  in  the  circuit 
court  on  August  6, 1897. 

On  December  11,  1899,  by  permission  of 
the  court,  defendant  In  error  filed  seven  ad- 
ditional counts  to  the  declaration.  To  these 
counts  the  defendants,  plaintiff  in  error  and 
Harlan,  filed  the  plea  of  general  issue  and 
the  plea  of  the  statute  of  limitations.  De- 
fendant in  error  filed  a  replication  to  the 
plea  of  the  statute  of  limitations,  setting  up 
the  commencement  of  the  first  suit,  the  non- 
suit entered  therein,  and  the  commencement 
of  the  present  suit  within  one  year  from  the 
entry  of  the  said  nonsuit,  and  that  the  addi- 
tional counts,  filed  on  December  11,  1899, 
were  but  restatements  in  various  forms  of 
the  cause  of  action  for  which  the  first  suit 
was  brought  The  plaintiff  In  error  filed  a 
rejoinder  to  such  replication,  alleging  that 


there  was  no  such  record  as  referred  to 
therein.  On  October  6,  1900,  the  death  of 
Edward  Harlan  was  suggested,  and  the  suit 
was  dismissed  as  to  his  representatives,  who 
had  specially  entered  their  appearance.  The 
suit  thereupon  proceeded  against  the  plaintiff 
in  error  alone.  A  third  trial  was  then  bad, 
and,  as  a  result  thereof,  a  third  verdict  was 
rendered  in  favor  of  the  defendant  in  error 
on  September  27,  1802,  for  $16,000.  The  de- 
fendant in  error  remitted  $6,000  from  the 
verdict^  and  thereupon  a  new  trial  was  de- 
nied, and  on  October  4,  1902,  judgment  was 
entered  In  favor  of  defendant  in  error  fcr 
110,000,  and  costs.  From  this  judgment  for 
$10,000  an  appeal  was  taken  to  the  Appellate 
Court,  and  the  Appellate  Court  has  af&rmed 
said  judgment  of  the  circuit  court  for  $10,000. 
The  present  writ  of  error  is  sued  out  from 
this  court  for  the  purpose  of  reviewing  the 
judgment  of  aiSrmance,  so  entered  hy  the 
Appellate  Court. 

.  The  material  facts  are  substantially  as 
follows:  Plahdtiff  in.  error,  HincblUf,  and 
Harlan,  were  partners  and  contractors,  en- 
gaged in  building  a  gas-tank  holder  near  the 
intersection  of  Division  street  with  Elston 
avenue  In  Chicago,  and,  to  that  end.  In  mak- 
ing an  excavation  and  constructing  a  foun- 
dation for  the  gas  tank.  They  had  t>een  en- 
gaged In  this  work  for  over  two  months  prior 
to  Deceml)er  .4,  1886,  and  defendant  in  error 
was  on  said  last-mentioned  day  a  bricklayer 
in  their  employ.  Defendant  in  error  and 
others  were  laying  brick  upon  the  wall  of  the 
tank  holder,  then  being  constructed,  at  a 
point  about  25  feet  Iielow  the  street  level. 
The  trench  was  about  SO  feet  deep,  and  more 
than  200  feet  in  diameter,  about  10  feet  wide 
at  the  bottom,  and  25  or  30  feet  wide  across 
the  top.  The  wall  In  the  trench  was  at  the 
bottom  about  8  feet  wide,  and  at  the  top 
about  5  feet  wide,  and  had  been  built  at  the 
time  of  the  accident  to  about  25  feet  tielow 
the  street  level.  The  evidence  tends  to  show 
that,  in  preparing  the  trench  for  the  brick 
walls,  the  dirt  had  been  tlirown  and  hauled 
up  on  the  banks  of  the  outside  of  the  work, 
forming  a  hill  or  slope,  so  that  from  the  top 
of  the  elevation  the  ground  slanted  towards 
the  center  of  the  gas-tank,  holder.  There  was 
a  bridge  across  the  ditch  in  which  the  wall 
was  being  constructed,  which  was  used  by 
teams  that  brought  cement  and  other  mate- 
rial by  way  of  Elston  avenue,  the  hole  for 
the  excavation  for  the  tank  being  In  an  angle 
made  by  the  Intersection  of  Division  street 
with  Elston  avenue.  This  bridge  ran  from 
the  side  of  the  tank  excavation  to  about  the 
center  of  the  excavation,  and  started  from 
the  outside,  so  that  Its  Inner  end  was  lower 
than  Its  outer  end.  The  teams,  in  delivering 
material  for  the  worlc,  were  driven  upon  this 
bridge.  The  edges  of  the  excavation  for  the 
tank  were  not  barricaded,  and  there  was  no 
protection  sufllclent  to  prevent  materials  from 
slipping  into  the  excavation.  The  evidence 
tends  to  show  that,  while  defendant  in  c^ 
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ror  was  working  for  plaintiff  In  error  and 
bis  partner,  their  foreman,  a  man  called 
Chris,  about  4:45  In  the  afternoon  of  Decem- 
ber 4,  1886,  when  defendant  In  error  was 
a.boat  60  feet  from  the  bridge,  came  to  blm 
and  told  him  to  come 'over  and  finish  this 
work — that  Is  to  say,  to  go  down  Into  the 
trench  and  lay  brick  upon  the  wall  north  of 
and  near  the  bridge — and  showed  him  where 
to  work,  and  that.  In  pursuance  of  such  di- 
rection by  the  foreman,  he  went  to  work  un- 
der the  bridge,  when  In  a  short  time  a  pipe 
fell  down,  and  struck  and  broke  his  leg. 
Tbe  evidence  also  tends  to  show  that  It  was 
from  25  to  80  feet  from  the  ground  level  to 
the  place  where' the  defendant  In  error  was 
working  when  hurt.  The  Iron  pipe  which 
caused  the  injury  had  been  used  by  the  team- 
sters to  lock  the  wheels  of  their  wagons  by 
Inserting  It  through  the  spokes  to  arrest  tbe 
speed  of  the  wagons  while  going  down  the 
slope  to  the  bridge  where  the  teams  were 
nsnally  stopped,  and  the  pipe  was  pulled  out 
and  thrown  upon  the  ground.  The  pipe,  was 
about  8  or  9  feet  long  and  4  Inches  thick, 
and  was  made  of  Iron,  though  there  Is  testi- 
mony tending  to  show  that  it  was  about  6 
Inches  thick  and  8  feet  long.  At  the  time 
of  the  injury  the  pipe  had  been  taken  from 
the  wheels  and  left  on  the  bank,  and,  after 
being  taken  out  of  the  wheels,  was  thrown 
down  onto  tbe  bank,  and  rolled  thence  upon 
the  defendant  In  error.  There  Is  evidence 
tending  to  show  that  npon  this  occasion  this 
pipe  was  pulled  out  from  the  wheels  by  the 
foreman,  Chris,  and  thrown' down  upon  the 
bank  or  slope,  from  which  It  fell'  Into  the 
trench  upon  the  wall  where  defendant  In 
error  was  working,  breaking  his  leg,  crushing 
his  ankle,  and  permanently  Injuring  him. 
There  18  evidence  tending  to  show  that  one 
of  the  foremen  In  the  service  of  the  defend- 
ant saw  the  pipe  fall,  but  gave  no  alarm. 

Edwin  r.  Abbott,  for  plaintiff  In  error. 
James  R.  Ward,  for  defendant  In  error. 

MAGRUDER,  J.  (after  stating  the  facta). 
In  this  case  no  errors  are  assigned  as  to  the 
giving  or  refusal  of  instructions,  or  the  ad- 
mission or  exclusion  of  evidence,  except  the 
refusal  of  a  written  Instruction  asked  of  the 
court,  requiring  the  Jury  to  find  for  the  de- 
fendant for  the  reason  hereinafter  stated.. 
Inasmuch  as .  three  Juries  have  found  tbi^ 
facts  the  same  way,  It  seems  to  be  eminently 
proper  that  there  f^hould  be  an  end  of  the 
controversy,  so  far  as  the  facts  are  concern- 
ed. Parmly  v.  Parrar,  '204  111.  38,  68  N.  E. 
438,  and  cases  there  cited.  The  contention  of 
the  plalntlft  In  error  Is  that  the  declaration 
filed  on  April  7,  1893,  did  not  state  a  cause 
of  action,  and  that  the  additional  counts, 
filed  on  December  11,  1899,  were  filed  after 
the  statute  of  limitations  had  barred  recov- 
ery on  the  cause  of  action  stated  therein. 

Section  25  of  the  limitation  act  provides 
that.  In  any  of  the  actions  specified  therein, 
"If  tbe  plaintiff  be  non-suited,  then,  if  the 


time  limited  for  bringing  such  action  shall 
have  expired  during  the  pendency  of  such 
suit,  the  said  plaintiff,  his  or  her  heirs,  ex- 
ecutors or  administrators,  as  the  case  shall 
require,  may  commence  a  new  action  within 
one  year  after  such  judgment  reversed  or 
given  against  the  plaintiff,  and  not  aftw." 
2  Starr  &  C.  Ann.  St.  189G  (2d  Ed.)  pp.  2642, 
2643,  c.  S3.  It  has  been  held  that  this  stat- 
ute does  not  apply  to  voluntary  nonsuits. 
Holmes  V.  Chicago  &  Alton  Railroad  Co.,  94 
111.  439.  It  appears  from  the  statement  of 
the  facts  preceding  this  opinion  that  an  In- 
voluntary nonsuit,  was  entered  against  de- 
fendant in  error,  but  that  within  a  year  after 
such  nonsnlt,  to  wit,  on  March  29,  1893,  a 
second  suit  was  begun,  and  the  declaration 
filed  therein  on  April  7,  1893.  It  Is  not  Con- 
tended by  counsel  for  plaintiff  in  error,  in 
the  argument  filed,  that. a  cause  of  action  Is 
not  sufficiently  stated  In  the  additional 
counts  filed  on  December  11,  1899.  The  only 
objection  made  to  such  additional  counts  Is 
based  upon  the  claim  that  they  were  filed 
after  the  statute  of  limitations  had  barred  a 
recovery  on  the  cause  of  action  therein  stat- 
ed. It  Is  ti-ue  that  at  the  time  the  additional 
counts  were  filed,  on  December  11,  1899, 
more  than  two  years  had  elapsed  since  the 
accident  took  place.  Therefore,  If  the  decla- 
ration filed  on  April  7,  1893,  failed  to  state  a 
cause  of  action,  and  by  the  additional  counts 
or  amendments  filed  on  December  11,  1899,  a 
new  cause  of  action  was  sought  to  be  Intro- 
duced, the  same  was  barred,  and  the  plea  of 
the  statute  of  limitations  thereto  should 
have  been  sustained.  Foster  v.  St.  Luke'.? 
Hospital,  191  111.  94,  60  N.  E.  803 ;  Schueler 
V.  Mueller,  193  111.  402,  61  N.  B.  1044.  The 
material  question,  then,  is,  did  the  declara- 
tion filed  on  April  7,  1893,  state  a  cause  of 
action?  If  the  latter  declaration  merely 
stated  a  cause  of  action  defectively,  the  cause 
of  action  stated  in  the  additional  counts  Is 
not  barred  by  the  statute  of  limitations,  such 
additional  counts  being  but  a  restatement  of 
the  cause  of  action  set  out  In  the  declara- 
tion filed  on  April  7,  1893;  and  the  running 
of  the  statute  of  limitations  was  arrested 
by  the  commencement  of  the  suit  on  August 
15,  18S7,  and  of  the  second  suit  on  March 
29,  1893,  within  one  year  from  the  date  of 
the  nonsuit  entered  in  the  action  first  com- 
menced. Chicago,  Burlington  &  Quincy  Rail- 
road Co.  V.  Jones,  149  111.  361,  37  N.  B. 
247,  24  L.  R.  A.  141,  41  Am.  St  Rep.  278 : 
Swift  &  Co.  V.  Madden,  165  111.  41.  45  N.  B. 
979. 

As  we  understand  the  argument  of  coimsel 
for  plaintiff  in  error.  It  Is  conceded  that  the 
objection  to  the  declaration  of  April  7,  1893, 
Is  that  "It  falls  to  state  with  certainty  a 
cause  of  action."  The  deilaratlon  filed  April 
7,  1893,  Is  said  to  be  "faulty  because  it  is 
uncertain."  The  fault  thus  found  with  the 
declaration  of  April  7,  1893,  Is  one  wliioli, 
under  the  common-law  practice  and  tha  stat- 
utes of  the  state,  should  be  availed  of  by 
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special  demurrer,  and  Is  cured  by  verdict 
"The  want  of  a  certainty  and  an  amblguoua 
expression  In  a  declaration  are  cored  by  ver- 
dict" 1  Chltty's  PI.  marg.  p.  236.  "It  may 
here  snffice  to  observe  that  the  want  of 
sufficient  certainty  Is  generally  aided  by  ver- 
dict at  common  law."  1  Chltty's  PL  marg.  p. 
261.  Where  no  title  or  ground  of  action  is 
set  out,  the  declaration  will  not  be  aided  by 
verdict,  but  where  a  declaration  or  other 
pleading  sets  forth  a  good  title  or  ground  of 
action  defectively,  It  will  be  cured  by  ver- 
dict 1  Chltty's  Pi.  marg.  p.  673.  "Where 
there  Is  any  defect,  Imperfection,  or  omis- 
sion In  any  pleading,  whether  In  substance 
or  form,  which  would  have  been  a  fatal  ob- 
jection upon  demurrer,  yet,  if  the  issue  Jolp- 
ed  be  such  as  necessarily  required,  on  the 
trial,  proof  of  the  facts  so  defectively  or  Im- 
perfectly stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either 
the  Judge  would  direct  the  Jury  to  give,  op 
the  Jury  would  have  given,  the  verdict  such 
defect,  imperfection,  or  omission  Is  cured  by 
the  verdict"  1  Chltty's  PI.  marg.  p.  678. 
"In  general,  uncertainty  Is  only  a  matter  of 
form,  and  •  •  •  will  consequently  be 
aided  •  •  •  after  verdict  •  •  •  by 
the  statutes  of  Jeofails."  1  Chltty's  PI. 
marg.  p.  677.  Clauses  5  and  9  of  section  6 
of  the  act  in  relation  to  amendments  and  Jeo- 
fails provide  that  no  Judgment  shall  be  ar- 
rested or  stayed  after  verdict,  and  no  Judg- 
ment upon  verdict  shall  be  reversed  "for  any 
mispleading,  InsufBcient  pleading,"  etc.,  or 
"for  the  want  of  any  allegation  or  averment 
on  account  of  which  omission  a  special  de- 
murrer could  have  been  maintained."  1 
Starr  &  C.  Ann.  St  1806  (2d  Ed.)  p.  390,  c.  7. 

Therefore,  it  appearing  here  that  the  ob- 
jection made  to  the  declaration  Is  that  It 
"fails  to  state  with  certainty  a  cause  of  ac- 
tion," and  not  that  it  fails  to  state  any  cause 
of  action  at  all.  It  follows  that  the  present 
Judgment  cannot  be  reversed  on  account  of 
such  defect  There  Is  here  merely  a  defect- 
ive statement  of  a  cause  of  action,  and  not  a 
statement  of  a  defective  cause  of  action; 
and,  while  the  latter  will  not  be  assisted  by 
verdict,  the  former  Is  always  aided  by  the 
verdict  of  the  Jury.  Chicago  &  Alton  Rail- 
road Co.  V.  Clausen,  173  111.  100,  50  N.  E. 
680;  Chicago  City  Railway  Co.  v.  Jennings, 
157  111.  274,  41  N.  E.  629;  Cribben  v.  Cal- 
laghan,  156  111.  549,  41  N.  B.  178;  Chicago 
&  Eastern  Illinois  Railroad  Co.  v.  Hines,  132 
111.  161,  23  N.  B.  1021,  22  Am.  St  Rep.  515; 
Joliet  Steel  Co.  v.  Shields,  134  111.  209,  25  N. 
E.  569:  Keegan  v.  Kinnare,  123  111.  280,  14 
N.  E.  14. 

It  is  said  that  the  declaration  filed  on 
April  7,  1893,  does  not  state  a  cause  of  ac- 
tion, because  It  Is  In  the  alternative  and  dis- 
junctive form,  and  does  not  allege  material 
facts  from  which  It  can  be  inferred  that 
there  is  any  liability  on  the  part  of  plaintiff 
in  error ;  and  because  it  does  not  allege  that 
the  defendant  in  error  was  in  the  employ- 


ment of  the  plaintiff  in  error,  or  that  he 
was  in  the  position  where  be  was  Injured  by 
the  direction  of  the  plaintiff  in  error;  and 
because  it  does  not  allege  that  the  alleged 
dangerous  conditions  were  known  to  the 
plaintiff  In  error,  or  ought  to  have  been 
known  by  him.  It  is  unnecessary  for  us  to 
set  out  and  comment  upon  all  the  different 
allegations  of  the  declaration  filed  April  7, 
1893,  for  the  purpose  of  showing  that  It  Is 
not  subject  to  the  objections  here  urged 
against  It  Such  a  course  would  swell  this 
opinion  to  an  Inordinate  length.  It  Is  suffi- 
cient to  say  that  after  a  careful  examina- 
tion of  the  declaration  in  question,  we  are  of 
the  opinion  that,  although  It  may  have  been 
held  to  have  been  defective  upon  demurrer, 
yet  the  defects  alleged  against  it  are  not  of 
such  a  character  that  they  were  not  cured  by 
the  verdict  It  has  been  held  by  this  court 
that,  "if  the  declaration  contains  terms  suffi- 
ciently general  to  comprehend,  by  fair  and 
reasonable  intendment,  any  matter  neces- 
sary to  be  proved,  and  without  proof  of 
which  the  Jury  could  not  have  given  the  ver- 
dict, the  want  of  an  express  statement  of  It 
in  tiie  declaration  Is  cured  by  the  verdict" 
Chicago  &  Alton  Railroad  Co.  v.  Clausen, 
supra.  In  the  declaration  here  under  con- 
sideration, while  it  may  have  been  Justly 
subject  to  demurrer  for  the  want  of  an  ex- 
press statement  of  the  matters  referred  to 
in  the  objections  of  coimsel,  yet  It  contains 
terms  sufficiently  general  to  comprehend,  by 
fair  and  reasonable  Intendment  such  mat- 
ters, embraced  within  the  scope  of  the  ob- 
jections, as  It  was  necessary  for  the  defend- 
ant In  error  to  prove.  Consequently,  we  con- 
cur In  the  following  statement,  made  by  tbe 
Appellate  Court  in  their  opinion  deciding 
this  case,  to  wit:  "There  is  a  manifest  dif- 
ference between  not  stating  any  cause  of  ac- 
tion and  not  stating  a  cause  of  action  with 
certainty.  We  have  examined  the  original 
declaration,  and  are  of  the  opinion  that  it 
states  a  cause  of  action,  and  that  there  are 
no  defects  in  it  insusceptible  Of  cure  by  ver- 
dict. Illinois  Central  Railroad  Co.  v.  Sim- 
mons, 88  111.  242;  Toledo,  Peoria  &  Warsaw 
Railway  Co.  v.  McClannon,  41  111.  238;  De- 
mesmey  v.  Gravelin,  56  111.  93;  Barker  t. 
Koozler,  80  111.  205." 

One  of  the  defenses  Interposed  by  plaintiff 
in  error  was  that  some  time  in  tbe  after- 
noon of  December  4,  1886,  the  People's  Gas- 
light &  Coke  Company  had  sent  its  teams  to 
the  place  where  the  accident  occurred,  and 
was  engaged  in  hauling  cement  and  material, 
intending  to  stop  plaintiff  in  error  and  his 
partner  from  completing  the  work,  and  tliat 
the  wagon  used  at  the  time  to  draw  the  load 
of  cement,  which  was  brought  down  the  flant 
from  the  top  of  the  hill  by  the  use  of  the 
iron  pipe  as  a  brake,  was  a  wagon  belonging 
to  the  gas  company,  and  in  charge  of  one  of 
its  employes,  and  that  therefore  the  plaintiff 
In  error  was  not  liable.  This  was  a  question 
of  fact,  which  was  submitted  to  the  Jnrr 
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by  proper  Instruction^,  and  has  been  found 
against  piklntlff  In  error.  It  Is.  not  subject 
to  review  by  this  court  In  addition  to  this, 
counsel  In  their  brief  do  not  discuss  tills 
point,  as  it  was  discussed  In  the  brief  before 
tlie  Appellate  Court,  and  It  is  therefore  to 
t>e  assumed  that  it  has  t>een  abandoned  In 
this  court. 

Something  is  said  In  the  brief  of  plaintiff 
in  error  to  the  effect  that  the  decision  of  the 
Appellate  Court,  reversing  the  judgment  and 
remanding  the  cause.  In  May,  1897,  was  con- 
clusive upon  that  court,  and  that  therefore 
It  was  error  both  In  the  <Hrcult  court  and  the 
Appellate  Court  afterwards  to  disregard 
such  decisicHi.  This  objection  proceeds  upon 
the  assumption  that  the  Appellate  Court  de- 
cided Uiat  the  declaration  of  April  7,  1893, 
did  not  state  any  cause  of  action.  But  tl\e 
decision  of  the  Appellate  Court  was  merely 
that  the  declaration  in  question  failed  to 
state  a  cause  of  actloti  wKb  certainty.  For 
this  reason  the  point  as  to  the  alleged  con- 
clusiveness of  the  flrst  decision  of  the  Appel- 
late Court  is  not  well  taken. 

After  a  careful  examination  of  the  record 
in  this  suit,  which  has  now  been  pending  in 
the  courts  of  tills  state  for  more  than  17 
years,  we  see  no  good  reason  for  reversing 
the  judgments  of  the  lower  courts.  Accord- 
ingly, the  judgment  of  the  Aiqiellate  Oonrtis 
aflOrmed. 

Judgment  affirmed. 


(213  111.  228) 

JONES  et  al.  V.  JONES  et  aL 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

FRAUDt<XENT  CONVETANCES— PBOSPECTIVC  IIA.B- 
BIAOE  —  INCHOATE  DOWEB— BOlIEarTEAD— TI- 
TIX  or  DEOBDENT  —  BVIDENCB— wrrRESSES— 
OOIIPItlBROT. 

1.  A  grantor  may  make  a  voluntary  convey- 
ance of  his  property  without  regard  to  children 
who  are  neither  purchasers  nor  creditors. 

2.  Where  a  conveyance  is  made  by  a  father  to 
a  child  prior  to  his  prospective  marriage,  and 
he  has  sufficient  property  remaining,  so  that 
the  rights  of  the  wife  arising  from  her  inchoate 
dower  will  not  be  prejudiced,  it  is  not  in  fraud 
of  her  rights. 

3.  Where  a  father  oonveys  property  to  a  child 
prior  to  his  marriage,  the  burden  is  on  the  pros- 
]>ective  wife  to  show  that,  considering  the  en- 
tire estate  of  the  father,  the  conveyance  was 
prejudicial  to  her  inchoate  dower  rights. 

4.  Where  a  father  conveyed  property  to  a 
child,  and,  with  her  consent,  resided  on  the  land 
after  his  subsequent  marriage,  making  improve- 
ments thereon,  his  widow  acquired  no  home- 
stead interest  therein,  as  the  land  was  occupied 
by  her  husband  as  a  tenant  at  will,  and  the  per- 
son through  whom  a  homestead  is  claimed  must 
have  such  an  interest  in  the  property  at  bis 
death  as  could  be  sold  on  executx>n. 

5.  The  claim  of  a  homestead  through  a  dece- 
dent because  he  bad  acquired  title  by  adverse 
possession  is  not  supported  where  the  evidence 
tails  to  show  that  he  occupied  the  land,  or  any 
part  of  it,  for  20  years  after  his  conveyance 
of  it. 

C.  Where  a  father  conveyed  land  to  his  child, 
any  title  received  by  him  after  he  had  delivered 

^  1.  See  DeM«Dt  and  distribution,  vol.  U,  Cant 
Dig.  I  208. 


his  deed  with  warranty  inured  to  the  benefit  of 
the  title  he  had  made,  and  such  conveyance 
could  not  be  relied  on  by  him  as  color  of  title, 
nor  by  any  person  claiming  In  privity  with  bis 
estate. 

7.  Where  all  the  material  facts  testified  to  by 
a  witness,  except  the  delivery  of  certain  deeds 
which  she  was  properly  in  possession  of,  are 
established  by  other  competent  evidence,  Uie 
question  of  her  competency  is  unimportant. 

8.  Where  the  interests  of  defendants  were  hos- 
tile and  adverse  to  their  codefendant,  that  they 
were  made  defendants  does  not  prevent  their 
testifying  for  such  codefendant. 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty; J.  B.  Orelghton,  Judge. 

Bill  by  Millie  Jones  and  others  against 
Matilda  Jones  and  others.  From  a  decree 
dismissing  the  bill,  complainants  appeal. 
Affirmed. 

Organ  &  Elliott,  for  appellants.  John  B. 
Holt  and  William  T.  Bonham,  fdr  appellees. 


RICKS,  C.  J.  A  bill  in  chancery  for  parti- 
tion and  assignment  of  dower  and  home- 
stead was  exhibited  In  the  circuit  court  of 
Wayne  county  by  Millie  Jones,  Mabel  Jones, 
and  Sarah  Jones  (the  latter  two  being  mi- 
nors and  api>earlng  by  next  friend)  against 
Matilda  Jones,  George  0.  Jones,  Lewis  S. 
Jones,  William  D.  .Tones,  John  A.  Jones,  Jane 
Biggs,  and  Mary  Scott,  and  to  set  aside  two 
certain  deeds  made  by  John  O.  Jones  to  said 
Maiy  Scott  The  bill  alleges  that  John  O. 
Jones  died  November  19,  1902,  seised  of  the 
east  half  of  the  northwest  quarter  of  section 
24,  township  1  north,  range  9  east  of  the 
third  principal  meridian,  and  other  lands; 
that  the  land  above  specifically  described 
was  the  homestead  of  said  decedent  at  the 
time  of  bis  death,  and  that  he  derived  title 
to  said  homestead  tract  by  purchase,  and  by 
open,  notorious,  exclusive,  continued,  actual 
possession  as  the  homestead  of  himself  and 
family,  and  claiming  to  be  the  owner  there- 
of, and  the  payment  of  taxes  for  seven  years, 
and  by  possession  for  twenty  years;  and  fur- 
ther alleging  that  after  the  death  of  the 
decedent  the  defendant  Mary  Scott  placed  of 
record  two  deeds  purporting  to  convey  to 
her  the  said  tract  of  land  In  controv^sy; 
alleging  that  said  deeds  were  never  delivered 
by  the  grantor  in  his  lifetime,  and  that  no 
consideration  was  given  for  them,  and  tliat 
they  were  fraudulent  and  void,  and  a  cloud 
upon  the  title  of  said  decedent  and  his  legal 
heirs;  avers  that  each  of  the  heirs,  parties 
complainant  and  defendant  to  the  suit,  is 
entitled  to  a  one-ninth  Interest  in  the  lands, 
subject  to  the  dower  and  homestead  rights 
of  Millie  Jones,  the  widow;  that  after  the 
making  of  said  deeds  the  said  grantor  for 
many  years  continued  to  occupy  said  lands, 
and  used  and  treated  the  same  as  his  own, 
and  made  lasting  and  valuable  improvements 
thereon,  and  that  shortly  after  the  making  of 
the  last  of  said  deeds,  dated  October  2,  1886, 
he  married  ai^^ellant  Millie  Jones;  that  he 
secretly  withheld  from  her  the  knowledge 
that  such  deeds  were  made;  and  that  said 
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last-named  deed  was  a  fraad  upon  her  rights. 
All  of  the  defendants  to  the  bill  except  Mary 
Scott  defaulted.  Mary  Scott  answered  the 
bill,  denying  that  her  father,  36hh  G.  Jones, 
died  seised  of  the  tract  of  land  particularly 
described  hereinabove,  and  which  is  the  only 
land  in  controversy  in  this  proceeding,  and 
averring  that  at  the  time  of  his  death  she 
was  the  owner  in  fee  of  said  land;  that  the 
deeds  were  regularly  made  and  delivered  to 
her,  and  that  the  consideration  therefor  wad 
her  personal  services  rendered  to  the  grantor, 
as  his  housekeeper,  for  seven  years,  between 
the  time  of  the  deatii  of  his  second  ^fe, 
in  1879,  and  the  marriage  to  appellant  Millie 
Jonee,  and  also  the  educating,  rearing,  and 
clothing  the  children  of  the  said  grantor  after 
his  marriage  to  the  said  Millie  Jones;  that 
appellant  Millie  Jones  knew,  at  the  time  of 
her  marriage  that  said  John  G.  Jones  did 
not  claim  title  to  the  lands  in  question,  and 
that  at  that  time  he  bad  his  homestead  on 
other  lands  which  were  actually  occupied  by 
him,  and  which  were  afterwards  traded  for 
a  mill,  In  the  conveyance  of  which  appellant 
Millie  Jones  Joined;  and  that  said  mill  prop- 
erty was  afterwards  traded  for  a  large 
amount  of  lands  in  the  state  of  Kansas;  and 
denying  all  manner  of  unlawful  comlilnatlon, 
confederacy,  or  fraud.  To  this  answer,  repli- 
cation was  filed,  and  the  cause  was  heard  In 
open  court  before  the  chandellor,  who  enr 
tered  a  decree  finding  the  title  to  the  prop; 
orty  lA  controversy  in  Mary  Scott,  and  dis- 
missed the  bill  as  to  that  tract,  and  decreed 
partition  and  the  assignment  of  dower  as 
to  the  remainder  of  the  proi)erty.  From 
this  decree,  complainants  below  prosecute 
this  appeal,  and  insist  that  the  decree  is  con- 
trary to  the  evidence,  and  that  the  court  ad- 
mitted improper  evidence. 

It  appears  from  the  evidence  that  the  de- 
cedent, John  0.  Jones,  was  married  three 
times,  and  had  children  by  each  wife;  that 
appellee  Mary  Scott  was  a  child  of  his  first 
wife,  and  that  there  were  other  children  of 
that  wife;  that  said  Mary  Scott  had  been 
married  to  one  Phelps,  and  was  a  widow  on 
January  31,  1S79,  the  date  of  the  death  of 
the  second  wife  of  her  father;  that  at  that 
time  decedent  owned  a  number  of  tracts  of 
land;  that  by  the  death  of  his  second  wife 
the  decedent  was  left  with  some  four  or 
five  minor  children;  that  one  of  these  was  a 
little  boy,  George,  about  three  years  of  age, 
and  another  a  daughter,  Tlllle,  who  was  six 
years  of  age,  and  there  were  two  sons,  John 
and  William,  who  were  still  older,  there  be- 
ing five  children  at  home  with  the  father  be- 
sides appellee  Mary  Scott;  that  Mary  Scott 
upon  the  death  of  the  mother  became  his 
bouseke^er,  and  kept  house  for  him  for 
seven  years  or  over,  and  until  his  marriage 
with  appellant  Millie  Jones.  On  the  17tb  of 
February,  1879,  and  shortly  after  the  death 
of  his  second  wife,  decedent  gave  to  Mary 
Scott,  duly  executed  and  acknowledged,  a 
warranty  deed  for  the  south  40  acres  of  the 


tract  in  question.  At  that  time  Maty  Scott 
had  a  horse  and  soine  little  personal  prop- 
erty, which  were  SQld,  and  with  the  proceeds 
and  money  l)elonging  to  decedent  during 
the  year  1879  a  house  was  built  upon  this  40 
acres  that  had  been  deeded  to  her,  and  the 
decedent  and  said  Mary  and  the  children 
moved  Into  this  new  house  and  occupied  it 
until  1885^  .when  It  burned  down,  and  they 
then  mqved  onto  a  farm  of  the  decedent; 
known  as  the  "Flshel  Place,"  where  they 
remained  until  the  decedent  married  appel- 
lant Millie  Jones  on  November  7,  1886u  On 
October  24,  1880,  the  decedent  made  and 
delivered  to  Mary  Scott,  by  the  name  of 
Mary  E.  Phelps  (her  then  name),  a  deed  to 
the  north  40  acres  of  land,  which  was  about 
two  weeks  prior  to  his  marriage  with  appel- 
lant Millie.  The  latter  had  three  children  by 
a  former  marriage,  and,  for  reasons  that 
seemed  sufficient  to  the  decedent,  he  ar- 
ranged with  Mary  Scott  to  take  his  two 
smaller  children,  George  and  Tillie,  to  the 
little  town  of  Mt  Erie,  within  two  or  three 
miles  of  the  farm,  and  rear  them;  and  she 
did  take  these  two  children,  and  took  posses- 
sion of  an  old  dilapidated  house  on  a  town 
lot  in  that  village,  and  with  her  own  means 
and  earnings,  fixed  up  the  bouse,  and  kept, 
clothed,  fed,  and  schooled  these  two  children, 
and  a  considerable  portion  of  the  time  kept 
one  or  both  of  the  older  sons  of  the  'de- 
cedent The  daughter  TllUe  was  in  delicate 
health,  and  could  not  work,  and  was  given 
not  only  an  education  in  the  ordinary 
branches,  but  was  given  a  musical  educa- 
tion. It  Is  also  shown  that  at  varioas  times 
Mary  Scott  paid  money  to  creditors  of  her 
father,  and  loaned  and  gave  him  money  for 
various  purposes.  Soon  after  his  death  she 
placed  the  deeds  of  record.  A  number  of 
years  before  his  death,  having  traded  his 
other  lands  for  &  mill,  Qie  decedent  moved 
onto  the  lands  of  Mary  Scott,  and  occui^ed 
them  with  his  family  until  the  time  of  his 
death.  He  seems  to  have  received  all  the 
rents  or  income  from  the  lands,  and  to  have 
paid  the  taxes  and  put  certain  Improvements 
on  them,  namely,  a  house  worth  $150,  a  bam 
worth  $300,  a  granary  worth  $50,  and  $12 
worth  of  fence,  and  did  some  clearing  upon 
the  land.  That  was  the  extent  of  the  im- 
provements, as  appears  from  the  evidence, 
made  by  him  during  the  time  he  occupied 
It,  which  was  some  eight  years.  The  south 
40  is  shown  to  have  been  of  the  value  of 
about  $600  at  the  time  of  the  conveyance  of 
it  We  are  unable  to  determine  from  the  rec- 
ord the  value  of  the  north  40  at  the  time  of 
the  conveyance  of  It  in  1886.  Both  deeds 
are  general  warranty  deeds,  and  the  one  to 
the  south  40  states  a  consideration  of  $500, 
and  the  one  for  the  north  40  states  a  con- 
sidwation  of  $600.  Th«'e  is  no  evidence  in 
the  record  as  to  the  valne  of  the  lands  re- 
tained by  the  decedent  at  the  time  of  bis 
marriage,  although  the  evidence  shows  that 
he  owned  two  or  three  other  tracts  of  land. 
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With  reference  to  the  rights  of  the  children 
of  the  decedent,  It  may  be  said  that  they 
could  only  set  aside  these  deeds  by  showing 
that  they  were  obtained  by  the  fraudulent 
practices  or  undue  Influence  of  appellee  Mary 
Scott;  that  she  In  some  manned  took  advan- 
tage of  the  grantor,  and  thereby  Indnced  and 
obtained  the  deeds. '  So  far  as  they  are  con- 
•cemed,  they  are  neither  purchasers  nor  cred- 
itors of  decedeilt,  and  he  could,  as  to  them, 
make  a  voluntary .  conveyance  of  all  his 
property  to  any  person  he  pleased.  It  Is  a 
well-established  rule  tiiat  neither  the  grantor, 
nor  those  in  privity  in  estate  with  him,  can 
«et  aside  deeds  made  by  him  where  he  acts 
fraudulently.  Nor  Is  there  any  evidence  in 
this  record — not  even  the  slightest — that  ap- 
pellee Mary  Scott  obtained  the  deeds  of 
which  she  is  In  possession  through  any  fraud 
or  fraudulent  practice.  All  the  children  of 
the  decedent  that  were  old  enough  to  know 
anything  about  his  affairs  knew  and  undei^ 
stood  that  the  property  in- question  was  the 
property  of  Mary  Scott  It  Is  not  even  at- 
tempted to  show  that,  as  to  the  grantor, 
Mary  Scott  practiced  any  fraud  or  exercised 
any  undue  Influence  In  obtaining  the  deeds; 
"but,  on  the  contrary,  the  decedent  stated  to 
various  persons  that  he-had  mtide  the  deeds 
to  her,  and  for  the  purpose  of  compensating 
her  for  the  services  she  had  rendered  him. 
These  services  are  shown  to  have  been  worth 
from  $3  to  fS.SO  per  week  for  the  7^4  years 
between  the  death  of  decedent's  second  wife 
and  bis  marriage  to  appellant  Millie  Jones; 
and  the  care,  custody,  and  support  of  each 
-of  the  children  during  their  .minority,  and 
f(^  which  he  was  liable,  except  through  the 
arrangements  he  made  with  Mary  Scott,  are 
shown  to  have  been  worth  from  $2  to  $3  per 
week;  so  that,  so  far  as  the  value,  as  shown 
by  the  consideration  expressed  In  the  deeds 
or  any  evidence  aliunde, .  Is  concerned,  the 
decedent  received  full  value  for  these  two 
tracts  of  land.  We  have,  then,  the  convey- 
ances for  a  legal  and  substantial  considera- 
tion. 

If  the  conveyances  were  purely  voluntary 
and  without  any  consideration,  and  for  the 
sole  purpose  of  vesting  the  title  to  the  prop- 
erty In  the  appellee  Mary  Scott,  no  one  con- 
cerned In  this  litigation  could  complain  ex^ 
-cept  the  widow,  Millie,  and  she  could  only 
complahi  as  to  the  north  40,  which  was  con- 
veyed shortly  before  her  marriage  to  de- 
cedent: and  before  she  can  complain,  or  be- 
fore the  sale  can  be  set  aside  simply  upon 
the  ground  that  the  conveyance  was  made 
close  to  the  time  of  her  marriage.  It  must 
reasonably  api)ear  from  the  evidence  that 
the  conveyance  was  made  In  fraud  of  her 
rights.  Such  a  conveyance  cannot  be  deem- 
ed to  be  In  fraud  of  the  rights  of  the  pros- 
pective wife  where  a  fair  consideration  la 
shown  to  have  been  paid  for  the  conveyance, 
because,  if  the  prospective  husband,  who  con- 
veys, receives  the  value  of  the  property  con- 
veyed, the  wife  has  lost  nothing,  as  he  still 


has  Its  representation  In  moiiey  or  money's 
worth.  Moreover,  we  think  It  was  incum- 
bent upon  the  appellant  Millie  Jones  to  sliow 
that,  taking  into  consideration  the  entire  es- 
tate of  the  decedent  at  the  time  of  the  mar- 
riage, the  coilveyance  of  this  property  was 
prejudicial  to  her  rights.  She  has  not  done 
this.  Although  the  record  discloses  other 
property  In  the  decedent  at  the  time 'of  the 
marriage,  she  has  made  no  effort  to  show 
the  value  of  it,  or  Its  extent;  and,  failing  to 
show  any  express  fraud,  the  Implication  of 
fraud,  or  the  fraud  that  arises,  in  law,  from 
the  mere  conveyance,' will  not  be  presumed 
by  simply  proving  the  conveyance  to  a  child, 
which  he  might  properly  do  if  it  did  not  seri- 
ously deplete  his  estate.  Daniher  v.  Danl- 
her,  201  111.  489,  60  N.  E.  239.  But  as  we 
have  said,  we  think  there  was  a  sufficient 
consideration,  and  that  this  case  does  not 
depend  wholly  upon  the  failure  of  appellant 
Millie  Jones  to  show  ■  that  by  this  convey- 
ance the  estate  of  the  decedent  was-matc^ 
rially  lessened  or  affected  to  her  injury;  The 
law  also  recognizes  that  children  are  the 
natural  objects  of  the  bounty  of  the  parent, 
and  a  conveyance  from  a  father  to  his  child, 
where  he  has  reasonable  property  remaining, 
so  that  the  rights  of  the  wife  arising  from 
her  Inchoate  dower  will  not  be  prejudiced 
thereby,  is  not  a  fraud  upon  her  rights. 
Daniher  v.  Daniher,  supra.  Of  course.  If 
the  evidence  showed  that  the  conveyance 
was  for  the  purpose  of  defrauding  the  wife, 
and  that  the  grantee  in  the  conveyance  ac- 
cepted It  with  this  understanding,  a  different 
question,  so  far  as  the  widow  is  concerned, 
would  be  presented,  but  there  Is  not  the 
sHghest  evidence  in  this  record  tending  to 
show  any  such  state  of  case. 

As  has  been  stated,  the  honse  in  which  de- 
cedent died  was  located  on  the  south  40, 
which  was  the  tract  that  was  conveyed  In 
1879.  It  is  insisted  now  that  appellant  Mil- 
lie Jones  and  ber  children  have  a  -homestead 
right  in  the  land.  We  think  not  She  could 
not  It  seems  to  us,  obtain  the  homestead 
right  or  the  homestead  estate  in  land  that 
did  not  belong  to  the  husband,  and  that  was 
held  by  him  as  a  tenant  at  will  and  In  which 
he  had  no  right  of  homestead.  By  the  deliv- 
ery of  the  deed  to  appellee  Mary  Scbtt  with- 
out any  restrictions  or  reservations  In  It  she 
became  entitled  to  the  possession  eo  Instante. 
If  decedent  occupied  the  premises  other  than 
by  her  mere  consent,  there  is  nothing  In  this 
record  to  show  It;  and,  as  be  does  not  ap- 
pear to  have  had  a^y  lease  for  any  of  the 
time,  he  would  be,  under  such  state  of  facta, 
a  mere  tenant-  at  will.  The  fact  that  he 
put  certain  Improvements  on  this  property, 
amounting  to  about  i^SOO,  in  eight  or  more 
years'  occupancy  of  It  does  not  vest  the  title 
In  him,  nor  does  It  give  to  appellants  a  home- 
stead in  the  property.  The  test  seems  to  be 
that  before  the  right  of  homestead  can  at- 
tach, the  husband  or  person  through  whom 
the  right  is  claimed  must  have  had  such  an 
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Interest  in  the  property  at  the  time  of  his 
death  as  could  be  sold  on  execution  to  pay  his 
debts.  15  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  556;  Deere  v.  Chapman,  25  Ul.  610,  79 
Am.  Dec.  350;  Conklln  t.  Foster,  57  111.  104. 
If  this  test  be  applied,. it  la  clear  that  the 
decedent  had  no  such  estate  in  the  property 
in  question  as  that  the  homestead  could  at- 
tach  to  It. 

The  contention  that  the  statute  of  limita- 
tions has  run,  and  that  the  decedent  had  a 
title  adverse  to  appellee  Mary  Scott  by  vir- 
tue of  possession,  is  not  supported  by  the 
evidence.  There  is  no  evidence  that  he  oc- 
cupied the  land,  or  any  part  of  it,  for  20 
years  after  these  conveyances.  The  south 
40.  which  was  occupied  by  Mary  Scott  and 
her  father,  was  vacated  in  1885,  when  the 
house  burned,  and  be  moved  to  other  lands. 
At  that  time  Mary  Scott  was  in  possession 
with  him,  and  it  cannot  be  said  that  he  was 
then  holding  hostile  to  her  right.  Since  that 
time  20  years  have  not  elapsed,  and,  as  the 
deed  of  1880  was  made  less  than  20  years 
ago,  of  course  the  supposed  20  years'  pos- 
session could  not  be  urged  iu  that  case. 

It  is  said,  however,  that  in  1875  decedent 
conveyed  this  land  to  one  of  his  sons,  John 
R.  Jones,  and  that  in  1880  John  R.  Jones  re- 
conveyed  the  same  property  to  the  decedent, 
and  that  thereby  he  acquired  color  of  title 
and  paid  taxes  under  the  same  for  7  years. 
Both  of  these  conveyances  were  before  the 
conveyance  of  the  last  tract  from  decedent 
to  appellee  Mary  Scott,  and  the  conveyance 
from  John  R.  Jones  back  to  the  decedent 
was  after  the  conveyance  by  the  decedent  of 
the  south  40  to  Mary;  and  any  title  received 
by  the  decedent  after  he  had  made  and  de- 
livered to  her  a  deed  with  covenants  of  gen- 
eral warranty  would  inure  to  the  benefit  of 
the  title  be  Iiad  thus  made,  and  such  convey- 
ance could  not  be  relied  upon  by  him  as  color 
of  title,  and  cannot  be  by  any  person  now 
claiming  in  privity  with  his  estate. 

It  is  insisted  that  Mary  Scott  was  not  a 
competent  witness.  All  of  the  material  facts 
that  she  testified  to,  except  the  delivery  of 
tbe  deeds,  were  established  by  other  compe- 
tent evidence.  She  was  in  possession  of  the 
deeds,  and  there  is  no  evidence  in  the  record 
tending  to  show  that  she  came  in  possession 
of  them  in  any  improper  way. 

The  objection  that  the  brothers  and  sisters 
of  Mary  Scott  were  not  competent  witnesses 
as  against  these  appellants  is  not  well  taken. 
Their  interests  were  Identical  with  those  of 
the  appellants.  If  the  deeds  to  Mary  Scott 
were  set  aside,  they  would  share  in  the  divi- 
sion of  the  estate  the  same  a»  the  appellants; 
and,  so  far  as  the  questions  here  under  con- 
sideration are  concerned,  their  interests  were 
hostile  to  the  interests  of  Mary  Scott.  The 
fact  that  they  were  made  defendants  by 
appellants  does  not  prevent  their  testifying 
for  Mary  Scott,  their  codefendant,  if  their 
interests  were  in  fact  adverse  to  her  inter- 
est 


In  this  case  the  abstract  is  not  indexed,  nor 
is  there  an  Index  to  the  original  bill  of  ex- 
ceptions contained  in  the  record;  and  we 
have  been  obliged.  In  order  to  get  any  under- 
standing of  the  case,  to  give  the  appellants 
the  benefit  of  the  failure  to  observe  our  rule, 
and  to  assume  unnecessary  and  extended  la- 
bors on  our  part  We  could  have  properly, 
and  in  many  cases  have,  refused  to  consider 
appeals  where  these  requirements  are  not 
complied  with.  We  have,  however,  read  the 
abstract  carefully,  and  the  greater  portion  of 
tbe  record,  to  ascertain,  if  we  could,  if  the 
trial  court  bad  fallen  into  error  prejudicial 
to  these  minor  appellants;  and  we  are  unable 
to  say  that  the  conclusions  of  the  chancellor, 
who  tried  the  case  in  open  court  and  saw 
the  witnesses,  are  against  the  weight  of  the 
evidence,  but  rather,  are  Impressed  that  the 
decided  weight  of  the  evidence  is  for  tbe  ap- 
pellee Mary  Scott  The  decree  of  tlie  circuit 
court  is  affirmed. 

Decree  afilrmed. 


(212  IU.  m) 

CITI  OF  CHICAGO  et  al.  v.  ROTHSCHILD 

&  CO.  et  al. 

(Supreme  Court  of  Illinois.     Dec.  22,  1004.) 

MUNICIPAL  COBPOa/KTIONS  —  OBDINANCES  — 
STREETS— STBUCTURES—AUTHOBITT  TO  ICAI5- 
TAIN—FRANCUISKS— FREEHOLD — WRIT  OF  BB- 
BOK— SUFBEUE    CO  DRT— JURISDICTION. 

1.  Where  a  city  ordinance  granted  the  ri^ht 
to  maintain  an  elevated  passageway  connectm? 
a  store  building  with  an  elevated  railroad,  aad 
limited  the  right  to  maintain  such  elevated  road 
to  a  term  of  oO  years,  such  right  was  neither  a 
franchise  nor  a  freehold  interest;  and  hence  a 
writ  of  error,  in  a  suit  to  restrain  the  city  from 
interfering  with  the  construction  of  the  passage- 
way, was  not  issuable  direct  from  the  Supreme 
Court  in  the  first  instance. 

Error  to  Circuit  Court  Cook  County;  L. 
Honore,  Judge. 

Bill  by  Rothschild  &  Co.  and  another 
against  the  city  of  Chicago,  In  which  the 
Northwestern  Elevated  Railroad  Company 
was  Joined,  and  prayed  similar  relief  to  that 
demanded  in  the  bill.  From  a  decree  In  fa- 
vor of  complainants  and  tbe  railroad  compa- 
ny, the  city  brings  error.    Dismissed. 

This  Is  a  bill  in  chancery  filed  by  Roths- 
child Co.  and  Edward  Morris,  a  taxpayer. 
In  the  circuit  court  of  Cook  county,  to  en- 
join the  dty  of  Chicago  and  its  mayor  and 
commissioner  of  public  works  from  interfer- 
ing with  the  construction  of,  and  from  re- 
moving when  constructed,  a  certain  elevated 
passageway  about  to  be  constructed  by 
Rothschild  &  Co.  and  the  Union  Blevated 
Railroad  Company  to  connect  the  platform  of 
the  Station  of  the  elevated  road  known  as 
the  "Union  lAxyp,"  located  at  the  IntersectioD 
of  Van  Buren  and  State  streets,  with  the  sec- 
ond story  of  the  store  building  of  Rothschild 
&  Co.,  situated  upon  tbe  northeast  corner  of 
said  Van  Buren  and  State  streets.  The' 
Northwestern  Elevated  Railroad  Coinpany 
was  made  a  parly,  as  well  as  all  tbe  other 
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elevated  railroad  companies  using  the  loop. 
Answers  and  repUcatloas  were  filed,  and  the 
Northwestern  Elevated  Railroad  Company 
filed  a  cross-hill  allegliig  It  had  succeeded  to 
the  rights  of  the  other  elevated  railroad  com- 
panies In  the  loop,  and  that  under  the  ordi- 
nances of  said  dty  authorizing  the  construc- 
tion of  said  elevated  railroads,  and  especially 
the  elevated  road  on  Van  Buren  street,  It  had 
the  right  to  erect  and  maintain  said  pa8Sage> 
way,  and  principally  relied,  as  the  complain^ 
ants  in  the  original  bill  also  did,  upon  an  or- 
dinance passed  hy  the  city  council  and  ap- 
proved by  the  mayor,  bearing  date  June  29, 
1896,  which  ordinance  authorized  the  con- 
stmctlon  and  •maintenance,  for  the  period  of 
50  years,  of  an  elevated  raUroad  in  Van 
Buren  street  between  Wabash  avenue  and 
Market  street,  with  necessary  stations,  etc. 
A  trial  was  bad  before  the  court,  and  a  de- 
cree was  entered  In  accordance  with  the 
prayer  of  the  original  and  cross  Mils,  and  the 
city  of  Chicago  has  sued  out  a  writ  of  error 
from  this  court  to  review  said  decree. 

Edwin  White  Moore  (Edgar  Bronson  Tol- 
man,  Corp.  Counsel,  of  counsel),  for  plain- 
tiffs in  error.  Clarence  A.  Knight  and  Wil- 
liam O.  Adams,  for  defendant  in  error  North- 
western Elevated  Railroad  Company.  Du- 
pee,  Judab,  Wlllard  &  Wolfe  and  Willis  E. 
Thome,  for  defendants  In  error  Rothschild  & 
Co.  and  Edward  Morris. 

HAND,  J.  (after  stating  the  facts).  We 
are  of  the  opinion  the  writ  of  erjor  to  re- 
view the  record  in  this  case  should  have  been 
sued  out  from  the  Appellate  Court  instead  ot 
from  this  court.  The  ordinance  relied  upon 
as  authorizing  the  construction  of  said  pass- 
ageway does  not  create  a  perpetual  right  to 
erect  and  maintain  an  elevated  road  In  Van 
Bnren  street,  but  such  right,  by  the  terms  of 
the  ordinance,  Is  limited  to  60  years.  No 
freehold  was  theref(»e  Involved  in  the  deter- 
mination of  said  suit  Village  of  Harlem  v. 
Suburban  Railroad  Co.  108  111.  337,  64  N.  B. 
1010.  AjQd  this  court  has  repeatedly  held 
that  a  franchise  Is  a  privilege  which  em- 
anates from  the  sovereign  power — that  Is,  In 
a  case  like  this,  from  the  state — and  that  the 
power  conferred  upon  a  railroad  company,  by 
ordinance,  to  locate  and  maintain  a  railroad 
in  the  streets  of  a  city.  Is  a  license,  which, 
after  the  road  is  built,  may  be  Irrevocable, 
but  that  such  ordinance  does  not  create  or 
confer  upon  the  railroad  company  construct- 
ing the  railroad  In  the  street  a  franchise. 
Chicago  City  Railway  Co.  r.  People,  73  111. 
641;  Metropolitan  City  Railway  Co.  v.  Chi- 
cago West  Division  Railway  Co.,  87  111.  817; 
Board  of  Trade  of  Chicago  ▼.  People,  91 
III.  80;  Hills  y.  Parlln,  106  111.  60;  Chicago 
Mnnlcipal  Gaslight  &  Fuel  Co.  v.  Town  of 
Lake,  130  111.  42,  22  N.  E.  616;  City  of  Belle- 
ville V.  Citizens'  Horse  Railway  Co.,  162  111. 
171.  38  N.  E.  584.  26  L.  R.  A.  681;  People  v. 
Central  Union  Telephone  Co.,  192  lU.  307, 


61  N.  E.  428,  85  Am.  St  Rep.  338;  Roatad  v. 
Chicago  Suburban  Water  &  Light  Co.,  211 
111.  248,  71  N.  E.  078. 

In  Chicago  City  Railway  Co.  v.  People, 
snpttt,  on  page  547,  it  was  said:  "A  fran- 
chise,' according  to  the  definition  given  by 
Blackstone,  Is  a  royal  privilege  or  branch  of 
the  king's  prerogative  subsisting  in  the  hands 
of  the  subject,  and,  being  derived  from  the 
crown,  must  arise  from  the  king's  giant  2 
Blackstone,  17.  Corporate  franchises  In  the 
American  states  emanate  from  the  govern- 
ment or  the  soverelgfn  power,  owe  their  ex- 
istence to  'a  grant,  or,  as  at  common  law,  to 
prescription,  which  presupposes  a  grant,  and 
are  vested  in  Individuals  or  a  body  politic. 
The  grant  or  license  given  by  the  ordinance 
comes  within  no  definition  of  a  franchise. 
Besides,  a  municipal  body.  It  Is  understood, 
possesses  no  power  to  confer  a  franchise. 
Davis  V.  The  Mayor,  14  N.  Y.  506,  67  Am. 
Dec.  186.  Being  a  mere  license,  under  the 
fran<dtises  conferred  by  the  state  to  the  rail- 
way company  to  construct  Its  road  within  a 
given  period,  upon  ground  over  which  the 
city  had  exclusive  control,  it  could  waive  « 
strict  performance  of  the  condition  as  to 
time.  The  license  granted  by  the  ordlnanc* 
Is  no  more  a  franchise  than  would  be  a  grant 
of  the  right  of  way  by  a  private  citizen  to 
the  company  to  construct  Its  road  over  his 
lands,  and  It  Is  as  competent  for  the  city  as 
for  a  private  owner  to  extend  the  time  of 
performance,  or  to  amend,  modify,  or  annul 
the  contract  by  mutual  agreement." 

In  Board  of  Trade  of  Chicago  T.  People, 
supra,  the  court  defined  a  franchise  to  be  a 
privilege  emanating  from  the  sovereign  pow- 
er of  the  state,  owing  its  existence  to  a  grant, 
or,  as  at  common  law,  to  prescription,  which 
presupposes  a  grant  and  which  privilege  is 
Invested  In  an  individual  or  a  body  politic, 
and  held  the  word  "franchise,"  In  the  stat- 
ute of  this  state  providing  for  appeals  or 
writs  of  error  to  this  court  direct,  was  used 
In  that  restricted  sense.  On  page  82  the 
court  said:  "In  Bank  of  Augusta  v.  Earle, 
13  Pet  679  [10  L.  Ed.  274],  It  was  said  by  the 
court:  'It  Is  essential  to  the  character  of  a 
franchise  that  it  should  be  a  grant  from  the 
sovereign  authority,  and  in  this  country  no 
franchise  can  ie  held  which  -Is  not  derived 
from  a  law  of  the  state.'  As  was  said  In 
City  of  Bridgeport  v.  New  York  &  New 
Hampshire  Railroad  Co.,  36  Conn.  255  [4 
Am.  Rep.  63],  the  'term  "franchise"  has  sev- 
eral significations,  and  there  Is  some  con- 
fusion In  Its  use;  but,  when  It  Is  ttsed  In  a 
statute,  or  elsewhere  In  the  law.  It  Is  gen- 
erally. If  not  always,  understood  as  a  special 
privilege  conferred  by  grant  from  the  state 
or  sovereign  power,  as  being  something  not 
belon^ng  to  the  citizen  of  common  right* 
In  Morgan  v.  Louisiana,  93  U.  8.  217  \2S  L. 
Ed.  860],  the  court  very  Justly  remarked  that 
much  confusion  of  thought  had  arisen  from 
'attaching  a  vague  and  undefined  meaning  to 
the  term  "franchise." '    It  must  have  been  In 
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tbi;  restricted  sense  the  term  'franchise'  was 
used  by  the  General  Assembly  in  the  statute 
we  are  considering,  and  not  in  that  broad 
sense  contended  for.  No  doubt  the  word 
'franchise'  is  sometimes  used  as  synonymons 
with  privileges  and  immunities  of  a  personal 
character,  but  In  law  Its  appropriate  meanr 
Ing  Is  understood  to  be  something  which 
the  citizen  cannot  enjoy  without  lecislatlTe 
(rant." 

In  Mills  T.  Parlin,  supra,  a  bill  was  filed  by 
a  property  owner  to  enjoin  the  defendants 
from  using  or  operating  a  steam  railroad  In 
front  of  his  dwelling  house  In  the  city  of  Can- 
ton, under  an.  ordinance  passed  by  the  dty 
council  of  said  city.  An  appeal  was  taken  to 
the  Appellate  Court,  where  the  decree  grant- 
ing the  relief  prayed  for  was  reversed.  On  a 
further  appeal  to  this  court,  as  well  as  in  the 
Appellate  Court,  objection  was  made  to  th« 
Jurisdiction  of  the  Appellate  Court  «9  the 
ground  that  a  franchise  was  Involved.  The 
court,  on  page  63,.BaJld{ :  '^be  bill  was  i^imply 
to  test  tb^.  authority  of  defendants  to  use  a 
public  street  in  front  of  complainant's  resi- 
dence for  the  use  of  their  railroad  track.  The 
right  or  title  or  the  validity  of  a  franchise 
was  in  no  way  Involved,  and  the  a];^>eal  was 
properly  taken  to  the  Appellate  Court  in  the 
first  Instance." 

As  it  clearly  appears  that  no  freehold  or 
franchise  Is  Involved  In  this  suit,  this  court 
is  without  Jurisdiction  to  hear  and  determine 
^the  same.  The  writ  of  error  will  therefor© 
be  dismissed. 

Writ  dismissed.-  , 


(212  111.  tsi) 

<3Uia  r.  MfKBRhlB. 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.)  . 

TAXATION— TAX   SAIES— VALtDTrf— TAX  nEKI>— 

OAHCELLATION— ADHTSSIOK  or  EXIST- 

BNCSE— mXE  OF  PLAINTUT. 

1.  Under  Hurd's  Rev.  St.  1903,  c.  120.  8  194, 
providing  that  on  the  day  advertised  for  tax 
sale  the  clerk  shall  make  a  certificate  showing 
the  amount  due,  etc.,  a  tax  Bale  nnder  a  certifi- 
cate issued  before  the  day  on  which  the. sale  was 
made  is  void. 

2.  Objections  not  urged  against  the  admissi- 
bility of  a  plat  when  it  was  offered  in  evidence 
cannot  be  conmdered  on  appeal. 

3.  Where  a  bill  specifically  described  the  tax 
deed  sought  to  be  set  aside,  and  the  answer  ad- 
mitted tlmt  defendant  had  derived  some  interest 
in  the  premises  by  the  tax  deed,  and  alleged  that 
the  deed  described  in  the  complaint  was  valid; 
the  existence  of. the  deed  was  admitted,  and  it 
was  unnecessary  for  plaintiff  to  offer  it  in  evi- 
dence. 

4.  In  a  suit  to  cancel  'a  tax  deed  to  two  lotcr 
and  a  private  court  and  alley,  the  deed  convey- 
ing the  property  tq  plaintiff  only  purported  to 
convey  an  easement  in  the  court  and  alley,  and 
the  evidence  showed   that   they   were  used   by 

Elaintiff  in  common  with  the  owner  of  other 
)ts  abutting  thereon.  Held,  that  a  decree  de- 
claring plaintiff  the  owner  of  the  court  and  al- 
ley, and  setting  aside  the  tax  deed  as  a  cloud 
on  his  title  thereto,  was  erroneous,  and  should, 
with  respect  to  the  court  and  alley,  have  set 
aside  the  deed  only  so  far  as  it  affected  the  in- 
terest therein  which  the  deed  .to  plaintiff  pur- 
ported to  convey.    ■ 


Appeal  from  Superior  Court,  Cook  Ominty; 
Theo.  Brentano,  Judge. 

Action  by  William  McKerlle  against  Jacob 
Glos.  From  a  Judgment  for  plaintiff  de- 
fendant appeals.    Reversed  In  part. 

nils  Is  an  appeal  from  a  decree  of  the 
superior  court  of  Cook  county  setting  abide 
aa  a  cloud  npcm  complainant's  title  a  tax 
deed  to  two  lots  and  an  adjoining  court  in 
the  dty  of  Chicago,  which  deed  had  been 
issued  to  appellant,  Gios,  by  the  county  clerk 
of  Cook  county.  The  bill  alleges  that  the 
complainant  is  the  owner  of  the  pr(H>erty  and 
In  possession  thereat;  that  Jacob  Gloa,  the 
appellant,  claims  title  thereto  by  vlrtae  of  a 
tax  deed  Issued  to  him  by  the  county  clerk 
of  Cook  county  as  the  purchaser  at  a  sale  for 
taxes  of  1S84,  but  that  said  tax  deed  la  void 
for  the  reason  that  the  certificate  of  the  coun- 
ty Clerk,  constituting  the  process  and  pre- 
cept under  which  the  sale  was  made,  was 
dated  July  10,  1895,  ahd  the  sale  was  adver- 
tised to  tak6  place  on  August  5,  1895. ,  By 
his  answer  Glos  admitted  that  he  bad  ob- 
tained some  Interest  In  the  premises  by  vii^ 
tue  ot  tax  sales  and  deeds  issued  thereunder, 
and  alleged  that  the  tax  deeds  throngh 
which  he  derived  title  are  valid  and  regular, 
and  conveyed  the  fee-simple  title  to  him,  and 
denied  that  McKerlle,  the  appellee,  is  the 
owner  of  or  In  possession  of  the  property. 

Appellee  introduced  In  evidence  a  warranty 
deed  to  himself  from'  Howard  H.  Groes  and 
wife,  conveying  these  lots,  with  others,  to- 
gether with  all  easements  and  ways  appurte- 
nant thereto, 'and  providing,  with  regard  to 
such  eas^nents  and  Ways,  "reference  being 
Spedally  bad  to  a  private  alley  and  court," 
as  shown  by  a  certain  plat,  which  is  de- 
scribed in  the  deed.  He  also  Introduced  hi 
evidence  a  copy  of  that  plat,  which  is  a 
plat  of  the  subdivision  in  which  the  lots  and 
court  Involved  in  this  suit  are  located.  This 
shows  that  immediately  south  of  these  lots, 
Which  lie  side  by  side,  Is  a  space  marked  as 
a'  court,  and  leading  -s^uth  from  this  court  to 
the  street  Is  an  alley  marked  "private  alley." 
From  the  evidence  It  appears  that  this  alley 
and  court  are  used  by  persons  desiring  ac- 
cess to  the  property  abutting  thereon,  and 
that  the  court,  which  is  considerably  wider 
than  the  alley,  was  made  so  that  vehicles 
coming  In  through  the  alley  could  turn 
around  In  the  court  and  pass  out  throngh  the 
alley. 

The  evidence  further  shows  that  the  com- 
plainant owns  a  btiilding  divided  Into  flata 
on  two  oth*  lots  of  the  subdivision,  but  that 
neither  of  the  lots  oh  which  his  building  is 
situated  adjoins  the  lots  which  are  involved 
In  this  suit.    The  complainant  testified  that, 
after  getting  the  deed'  from  Gross,  he  laid  a 
concrete  pavement  on  jpart  of  the  court;  that 
there  was  a  bam  on  one  of  the  lots  In  ques- 
tion, but  no  building  or  fences  on  the  other; 
and  that  the  latter  was  used  by  his  family 
and  tenants  as  a  place  on  which  to  dry 
elothei  from  the  wash,  and  that  he  used  the 
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alley  and  conrt  lo  passing  to  and  from  bis  ' 
property. 

The  grounds  urged  for  reversal  are  (1) 
that  tbe  complainant  failed  to  prove,  owner- 
ship of  the  premises,  (2)  that  he  did  not 
prove  .that  he  was  in  possession,  (3)  that  the  { 
copy  of  the  plat  was  improjperly  admitted  in  ' 
evidence,  and  (4)  that  the  existence  of  the 
tax  deed  was  not  shown;  wherefore  there 
was  no  proof  that  such  deed  constltated  a 
clond  upon  the  title. 

Jacob  Olos  (John  R.  O'Oonnor,  of  conns^),  ^ 
for  appellant.    Franklin  P.  Blmons,  for  ap- 
I>enee. 

SCOTT.  J.  (after  stating  the  facU).    The  ' 
tax  deed  involved  In  this  suit  is  invalid  for 
the   reason   that  the  clerk's  certificate  re- 
quired by  section  194  of  chapter  120,  Hurd's  1 
Rev.  St  1903,  was  made,  not  on  the  day  fixed  j 
by  the  advertisement  for  the  sale,  but  on 
an  earUer  day.    Olos  v.  Randolph,  188  111.  I 
268,  27  N.  B.  941;   Glos  T.  Gleason,  209  III. 
517,  70  N.  E.  1045.  | 

The  appellee  offered  In  evidence  an  ex- 
amined and  sworn  copy  of  the  plat  referred  I 
to  in  the  deed  from  Gross.  -  This  is  now  ob-  ! 
jected  to  on  the  ground  that  it  does  not  show  ' 
that  tlie  plat  was  ever  properly  approved  by 
the  city  council  of  the  city  of  Chicago,  does  i 
not  show  that  It  was  made  by  any  smv 
veyor,  does  not  show  that  it  was  acknowl- 
edged by  the  owner  of  the  subdivision,  or 
that  It  was  recorded  In  the  recorder's  office 
of  Obok  county.    The  copy  was  offered  tot 
one  purpose  alone,  viz.,  to  show  the  location  ! 
of  the  lots  and  of  the  court    None  of  the  ; 
objections  now  urged  were  made  at  the  time 
of  its  introduction,  and  it  is  therefore  un-  ' 
necessary  to  determine  whether  they  would  ; 
have  been  good  had  they  been  made  at  that  j 
time.    Had  they  been  there  pointed  out,  ap-  ' 
pellee  would  have  had  an  opportunity  to  at- 
tempt to  obviate  them,  had  he  desired  to 
pursue  that  course. 

It  is  also  urged  that  the  failure  of  appellee 
to  offer  in  evidence  the  tax  deed  to  appellant 
Is  fatal  to  the  decree.  The  bill  described  the 
tax  deed  which  Is  averred  to  be  a  cloud, 
giving  its  date,  the  date  when  it  was  re- 
corded, and  the  document  number  which  it 
bears,  and  charges  that  It  Is  null  and  void. 
The  answer  admits  that  th(B  defendant  has 
derived  some  Interest  In  the  premises  by  vir- 
tue of  tax  sales  and  deeds  issued  thereunder, 
denies  that  such  deeds  are  null  and  void, 
and  the  answer  then  continues:  "This  de- 
fendant says  that  the  tax  deeds  Issued  upon 
the  premises  or  any  part  thereof  described 
In  said  bill  of  complaint,  and  tiuwogh  or  by 
which  this  defendant  derives  title,  are  in  all 
respects  valid  and  regular,  •  •  •  and 
did  convey  the. fee-simple  title  of  the  prem- 
ises therein  described."  In  this  state  of  the 
pleading  it  was  unnecessary  to  offer  the  tax 
deed  In  evidence.     IVe  think  the  answer 


amounted  to  an  admission  of  the  existence 
of  the  tax  deed  mentioned  in  the  bill. 

The  appellee  claims  title  under  a  deed  from 
Howard  H.  Gross  and  wife  to  himself,  dated 
July  1,  1001,  and  filed  for  record  in  the  ro> 
oorder's  oiBce  of  Cook  county,  111.,  on  August 
16,  1901,  which  describes  the  property  there- 
by conveyed  as  follows:  "Lots  1,  2;  4  and  6 
of  H.  H.  Gross'  Subdivision,  •••  to- 
gether with  all  ways,  lights,  easements, 
rights  and  appurtenances  to  the  said  prem- 
ises or  any  part  thereof  belonging  or  there- 
with now  or  heretofore  held  or  enjoyed,  ref- 
erence being  specially  had  to  a  private  alley 
and  court,  as  rtiown  by  a-  idat  of  H.  H. 
Gross'  said  subdivision,  *  •*  •  situated 
in  the  city  of  Chicago^"  etc.  The  bill  av«rs 
that  appellee  Is  the  owner,  seised  in  fee  sim- 
ple^ of  said  lots  "1  and  2  and  private  court 
south  and  adjoining  same."  The  tax  deed 
purports  to  convey  the  real  estate  last  de- 
scribed, and  the  decree  finds  that  appellee 
is  the  owner  thereof,  and  adjudges  that  the 
tax  deed  be  set  aside  as  a  cloud  upon  bis 
title.  The  private  court  in  question  is  con- 
nected by  a  private  alley  leading  south  there- 
from to  Sixty-Fifth  street  That  alley  and 
court  are  enjoyed  in  common  by  appellee  and 
by  the  owners  of  lots  6  and  7  in  the  same 
subdivision,  boOi  of  which  lots  abut  on  the 
court  The  evidence  satisfies  us  that  appel- 
lee was  properly  held  to  be  in  possession  of 
lots  1  ftnd  2  and  In  the  enjoyment  of  an  ease- 
ment in  the  court;  that  is,  he  used  the  court 
for  ingress  and  egress  to  and  from  his  prop- 
erty in  common  with  other  persons  owning 
property  abutting  on  that  court 

We  have  frequently  held  that  in  a  suit  to 
set  aside  a  tax  deed  as  a  cloud  upon  the 
title  proof  that  the  complainant,  &t  the  time 
the  bill  was  filed,  was  in  possession  of  the 
property,  claiming  in  good  faith  to  be  the 
owner  thereof  under  a  deed  puiportlng  to 
convey  the  same  to  him,  is  sufficient  proof 
of  title.  Glos  V.  Randolph,  supra;  Glos  v. 
Gleason,  supra.  But  the  deed  to  appellee  In 
this  case  does  not  purport  to  convey  to  him 
the  court  in  fee  simple,  nor  does  the  evidence 
show  that  he  has  any  possession  thereof  ex- 
cept such  possession  as  Is  necessary  to  en- 
Joy  his  easement  therein.  The  decree  is 
therefore  erroneous  in  so  far  as  it  sets  the 
tax  deed  aside  as  to  any  Interest  in  the  court 
except  the 'interest  therein  which  the  deed 
from  Gross  to  appellee  purports  to  convey. 

The  decree  of  the  superior  court  will  be 
affirmed  in  so  far  as  it  affects  lots  1  and  2, 
above  mentioned,  and  in  so  far  as  it  affects 
such  right,  title,  and  Interest  in  the  court  as 
the  said  deed  from  Gross  and  wife  purports 
to  convey  t^  appellee.  As 'to  all  right  title, 
and  interest  in  that  court  which  the  deed 
last  mentioned  does  not  purport  to  conve; 
to  appellee,  tlie  decree  is  reversed.  Bach 
party  will  be  adjudged  to  pay  one-half  the 
costs  of  this  court.  . 

Affirmed  in  part  and  reversed  in  part 
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(213  111.  338) 

PALTZER  T.  JOHNSTON. 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

JUDGUKKT— AUENDUEnT. 

1.  The  chancellor  haa  power,  after  directing 
the  preparation  of  a  decree  dismissing  a  cross- 
bill  for  want  of  equity,  to  allow  the  cross-com- 
plainant to  dismiss  without  prejudice. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Charles  Faltzer  against  Martha 
J.  Johnston.  From  a  Judgment  of  the  Ap- 
peUate  Court  (114  111.  App.  493)  affirming  an 
order  denying  a  motion  for  the  entry  of  a 
decree  as  of  the  date  of  an  oral  direction 
for  Its  preparation  and  granting  a  motion  to 
dismiss  defendant's  cross-bill  without  preju-: 
dice,  complainant  appeals.    Affirmed. 

Willis  Smith  and  Henry  L.  Wallace  (James 
E.  Munroe,  of  counsel),  for  appellant  Mas- 
terson  &  Haft,  for  appellee. 

BOGGS,  J.  On  the  17th  day  of  March, 
1898,  the  Illinois  Trust  &  Savings  Bank  filed 
In  the  superior  court  of  CJook  county  a  bill 
to  foreclose  a  trust  deed,  and  In  April  of  the 
same  year  one  James  Johnston,  testator  of 
appellee,  filed  a  cross-bill  to  foreclose  a  sec- 
ond trust  deed  on  the  same  real  estate,  which 
latter  trust  deed,  and  the  note  secured  there- 
by, were  signed  by  one  Alexander  Mcintosh 
nnd  Cbarles  A.  Paltzer,  the  appellailt  herein. 
Such  proceedings  were  had  under  the  orig- 
inal bill  filed  by  the  Illinois  Trust  &  Savings 
Bank  that  a  sale  of  the  real  estate  was' 
made,  but  the  proceeds  of  the  sale  were  not 
.sufficient  to  pay  the  amount  due  under  the 
first  trust  deed,  and  a  deficiency  decree  was 
entered  therein.  Said  .Tames  Johnston  hav- 
ing departed  this  life,  the  appellee  executrix 
was  substituted  as  party  to  the  proceedings, 
and  she,  by  leave  of  the  court,  filed  an 
amended  and  supplemental  cross-bill.  An- 
swers were  filed  thereto  by  said  Mcintosh 
and  the  appellant  and  replications  to  the 
answers.  Proofs,  were  heard  In  the  cause  on 
behalf  of  the  respective  parties,  and  on  the 
30th  day  of  January,  1903,  the  cause  was 
submitted  to  the  chancellor.  On  that  day 
the  chancellor  proceeded  orally  to''  declare 
his  findings  from  the  evidence  Submitted, 
and  concluded  the  oral  deliverance  by  say- 
ing, "Let  a  decree  be  prepared  dismissing 
the  cross-bill  for  want  of  equity."  No  min- 
ute or  memorandum  was  made  by  the  chan- 
cellor, or  by  the  clerk  of  the  court  show- 
ing what  the  direction  of  the  chancellor  was, 
and  no  decree  was  prepared  or  entered  In 
accordance  with  such  oral  direction  of  the 
chancellor.  On  February  3,  1903,  being  one 
of  the  days  of  the  February  term  of  said 
coiwt  the  cross-complaluant  moved  the  court 
to  dismiss  her  amended  and  supplemental 
bill  without  prejudice.  The  hearing  of  said 
motion  was  continued  to  the  4th  day  of 
February,  and  again  continued  to  the  5th 
day  of  said  month,  on  which  day  appellant 


presented  a  cross-motion,  whereby  he  asked 
the  court  "to  enter  of  record  nunc  pro  tunc 
as  of  the  30tb  day  of  January,  A.  D.  1903. 
a  final  dteree  In  this  cause  finding  tliat  the 
equities  of  this  cause  are  with  the  defend- 
ants, and  ordering  that  the  amended  and 
supplemental  cross-bill  of  Martha  J.  John- 
ston, executrix  of  the  last  will  and  testa- 
ment of  James  Johnston,  deceased,  be  dis- 
missed for  want  of  equity,  in  accordance 
with  the  decision  and  findings  of  the  court 
rendered  and  given  on  said  30th  day  of  Janu- 
ary, A.  D.  1903,  after  hearing  all  the  evi- 
dence offered  by  the  parties,  and  In  accord- 
ance with  the  order  of  the  court  on  said  last- 
mentioned  date  to  'let  a  decree  be  prepared 
dismissing  the  cross-bill  for  want  of  equi- 
ty.' "  The  chancellor,  after  having  heard 
the  aisuments  of  counsel  for  the  respective 
parties,  granted  the  motion  of  the  cross- 
complainant  (appellee  herein)  and  denied  the 
cross-motion  of  the  appellant,  and  thereupon 
entered  la  decree  dismissing  the  cross-bill  of 
appellee  without  prejudice,  and  at  her  cost. 
Upon  an  appeal  to  the  Appellate  Court  for 
the  First  District  the  decree  was  affirmed, 
and  this  further  appeal  of  the  appellant 
brings  the  record  before  this  court  for  re- 
view. 

But  a  single  question  Is  presented,  viz.. 
whether  the  chancellor  erred  in  denying  the 
motion  of  appellant  for  the  entry  of  a  de- 
cree nunc  pro  tunc  In  accordance  witb  the 
oral  findings  and  directions  for  a  decree  and 
In  granting  the  motion  of  the  cross-complabi- 
ant  to  dismiss  her  cross-bill.  Under  the  re- 
peated decisions  of  this  court  we  must  hold 
the  action  of  the  chancellor  was  free  from 
error.  In  Hughs  v.  Washlng:ton,  05  UL  245. 
this  court  said  (page  248):  "It  Is  contended 
that,  inasmuch  as  the  chancellor  had  heard 
the  evidence,  and  had  announced  what  his 
decision  would  be,  and  had  written  out  a 
statement  of  the  grounds  for  the  decision, 
It  must  be  considered  that  the  case  was 
finally  decided,  and  nothing  remained  bat 
the  formal  matter  of  drawing  and  passing 
the  decree.  This  Is  manifestly  not  the  cor- 
rect view  of  the  question.  *  *  *  The  de- 
cree Is  inchoate  until  it  Is  approved  by  the 
cHancellor"  and  filed  for  record.  •  •  • 
The  mere  oral  announcement  of  the  chancel- 
lor of  his  decision  and  the  grounds  upon 
which  It  is  based,  or  the  reducing  them  to 
writing,  is  no  more  than  the  minutes  taken 
in  the  English  {M-actice.  The  whole  matter 
is  completely  under  the  control  of  the  chan- 
cellor until  the  final  decree  lias  been  filed 
or  recorded."  The  same  doctrine  is  an- 
nounced in  Purdy  v.  Henslee,  97  111.  389.  in 
which  case  the  chancellor  orally  announced 
his  conclusions  after  hearlng^  the  proofs  of 
the  parties,  but  before  the  final  decree  was 
entered  the  complainants  asked  leave  to  dis- 
miss their  bill,  which  was  granted,  and  the 
bill  dismissed.  It  was  there  expressly  hM 
that  the  complainants  bad  the  legal  right 
under  such  circumstances,  to  dismlsa  their 
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bill.  Tbts  doctrine  Is  also  recognized  in 
Blair  y.  Reading,  90  111.  eOO,  Gage  t.  Bailey, 
119  111.  539,  9  N.  E.  199,  and  Beilly  v.  BeUly, 
139  111.  180,  28  N.  E.  960,  it  being  said  in  the 
latter  case  (page  184,  139  111.,  page  961,  28 
N.  E.):  "It  would  therefore  seem  that  in 
tbis  state,  at  least,  the  rule  Is  well  settled 
that,  where  no  cross-bill  has  been  filed,  the 
complainant  has  the  right,  at  any  time  be- 
fore final  decree,  to  dismiss  his  bill  on  pay- 
ment of  costs."  The  judgment  of  the  Ai>- 
pellate  Court  is  affirmed. 
Judgment  afiSrmed. 


(213  111.  30 

TOBRET  V.  DICKINSON  et  al. 
(Supreme  Court  of  Illin(rfB.    Dec.  22,  1904.) 

TRAUDULENT  C02tTKTANOKS— OONVETANCK 
FROM  HUSBAND  TO  WIFE — CSXOrrOBS' 
BnX/— EVIDEUCK— eUFFICIBNCT. 

1.  Where  a  husband  for  many  years  held  the 
legal  title  to  land,  dealt  with  it  as  his  own, 
leased  it,  erected  baiidings  thereon,  and  mort- 
gaEed  the  same,  subsequent  conveyances  to  bis 
wife  and  to  those  who  conveyed  to  her  were  pri- 
ma facie  fraudulent  as  to  bis  creditors. 

2.  A  married  woman  may  make  her  husband 
her  agent  for  the  management  of  her  property, 
and  be  ma;  perform  ordinary  and  usual  services 
for  her  without  compensation,  without  subject- 
ing her  property  to  tne  claims  of  his  creditors. 

3.  In  a  suit  to  subject  to  the  debts  of  the  hus- 
band lands  the  legal  title  to  which  had  been  in 
him,  and  which  he  had  conveyed  to  his  wife  or  to 
persons  who  subsequently  conveyed  to  her.  the 
wife  testified  that  she  knew  practically  nothing 
about  the  transactions,  but  understood  that  the 
property  was  purchased  in  some  way  with  her 
money,  and  was  placed  in  her  husband's  hands 
so  that  he  could  handle  it  more  readily.  She 
did  not  know  the  amount  paid  for  any  property, 
nor  the  amount  of  rents,  taxes,  or  assesementa 
against  the  same,  but  testified  tliat  her  husband 
received  her  money  and  took  care  of  it,  and 
she  did  not  know  whether  money  of  her  hus- 
band or  any  of  the  profits  of  his  firm  went  into 
any  of  the  property.  During  the  time  the  prop- 
er^ was  acquired  her  husband  was  in  receipt 
of  a  very  large  income,  and  his  insolvency  was 
wholly  unexplained.  There  were  no  i)oolts  show- 
ing the  source  from  wluch  the  property  came. 
Held,  that  the  conveyance  by  the  husband  to 
the  wife,  except  of  certain  property  clearly  and 
satisfactorily  proven  to  belong  to  the  wife, 
would  be  set  aside  as  in  fraud  of  the  husband's 
creditors. 

Error  to  Appellate  Court;  First  District 
Creditors'  bill  by  Wlllard  C.  Torrey  against 
Theodore  G.  Dickinson  and  others.  Decree 
dismissing  the  bill  was  affirmed  by  the  Appel- 
late Court  (111  111.  App.  524),  and  complain- 
ant brings  error.    Beversed. 

Pliny  B.  Smith,  for  plaintiff  In  error.  Lin- 
coln &  Stead,  Wm.  Bennett  Moore,  and  Dun- 
can, Doyle  &  O'Conor,  for  defendants  In  er- 
ror Theodore  G.  Dickinson  and  Mary  B. 
Dickinson. 

BICKS,  C.  J.,  delivered  the  opinion  of 
the  court:  On  June  14, 1899,  Willard  C.  Tor- 
rey, the  plaintiff  in  error,  obtained  a  decree 
in  the  superior  court  of  Cook  county  against 
rbeodorc  G.  Dickinson,  Edgar  M.  Snow,  and 
Henry  H.  Fuller,  three  of  the  defendants  in 


error,  for  $9,025  and  costs  of  tniit.  The  ob- 
jections of  Dickinson  to  an  adverse  report  of 
the  master  in  chancery  in  that  case  were 
overruled  on  May  20,  1899.  On  June  7,  1809, 
two  quitclaim  deeds  were  filed  for  record, 
dated  May  26,  1809,  and  acknowledged  the 
same  day,  executed  by  said  Dicldnson  to  his 
wife,.  Mary  B.  Dicldnson,  one  of  the  de- 
fendants in  error,  each  conveying,  for  an 
expressed  consideration  of  $1,  seTeral  lots  in 
the  city  of  Chicago.  The  master's  report 
was  confirmed  on  June  14,  1899,  and  the  de- 
cree was  entered  as  above  stated.  Execu- 
tions were  Issued  to  the  sheriffs  of  Cook  and 
La  Salle  counties,  which  were  returned,  aft- 
er demand  made  upon  the  defendants,  whol- 
ly unsatisfied,  no  property  being  found.  On 
February  10,  1900,  plaintiff  in  error  filed  in 
said  superior  court  his  creditors'  bill  against 
the  defendants  in  error,  allegrlng  that  said 
Theodore  G.  Dickinson,  on  and  prior  to  tbe 
date  of  said  quitclaim  deeds,  was  the  owner 
in  fee  simple  of  the  several  lots  described 
therein;  that  said  deeds  were  made  upon  no 
consideration,  for  the  purpose  of  placing  said 
lots  beyond  the  reach  of  an  execution,  and 
that  they  were  fraudulent  as  to  complain- 
ant The  bill  also  alleged  that  on  December 
19,  1893,  the  said  Theodore  G.  Dickinson  was 
tbe  owner  and  held  title  of  record  to  certain 
other  lots  in  Chicago,  described  In  the  bill, 
and  on  that  day,  by  quitclaim  deed,  conveyed 
the  same  to  David  Campbell,  who,  by  quit- 
claim deed  of  the  same  date,  conveyed  the 
premises  to  said  defendant  Mary  B.  Dickin- 
son for  tbe  expressed  consideration  of  $20,- 
(XX);  that  said  conveyances  were  without 
actual  consideration,  and  made  to  hinder  and 
delay  complainant  in  the  collection  of  tbe  in- 
debtedness to  him,  and  that  said  Theodore  G. 
Dickinson  remained  the  beneficial  owner  of 
said  lots.  Tbe  bill  further  alleged  that  on 
October  26,  1895,  said  Theodore  O.  Dickin- 
son was  the  owner  of  another  lot  In  Chicago, 
therein  described,  and  on  that  day  conveyed 
the  same  by  warranty  deed,  for  an  express- 
ed consideration  of  $5,000,  to  Chester  C.  Bar- 
ton; that  on  April  14,  1809,  tbe  said  Chester 
0.  Barton  and  wife  conveyed  the  said  lot  to 
Mary  B.  Dickinson;  that  said  two  convey- 
ances were  merely  colorable  and  without 
consideration,  and  made  to  hinder  and  de- 
lay the  complainant  and  that  Dickinson  was 
still  the  beneficial  owner  of  said  lot  Tbe  de- 
fendants Theodore  G.  Dickinson  and  Mary 
B.  Dicldnson,  his  wife,  by  their  answers 
denied  that  any  of  said  transfers  were  color- 
able or  made  with  a  fraudulent  purpose,  and 
alleged  that  all  of  said  pieces  of  property 
were  purchased  with  the  money  of  the  de- 
fendant Mary  B.  Dickinson;  tbat  the  titles 
to  the  same  were  taken  lu  the  name  of  her 
husband,  Theodore  G.  Dickinson,  in  trust  for 
her,  and  that  the  subsequent  conveyances 
to  her  were  made  for  tbe  purpose  of  pla- 
cing in  her  the  legal  title  to  property  of 
which  she  was  already  the  equitable  owner. 
The  issues  were  referred  to  a  master  in  chan- 
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fiery,  who  took  the  testimony  and  filed  his 
report  of  the  same^  "with  his  conclusions  that 
■no  part  of  the  funds  of  Theodore  G.  Dlctln- 
flon  was  used  In  the  purchase  of  said  prop> 
erty;  that  all  of  It  was  purchased  with  the 
funds  of  the  defendant  Mary  B.  Dldklnson; 
and  that,  although  the  legal  title  was  In  blm, 
«be  was  all  the  time  the  equitable  owner. 
He  recommended  a  decree  dismissing  the  bill 
for  want  of  equity. '  Exceptions  of  th6  com- 
plainant to  the  report  were  overruled,  and  a 
decree  was  ent^ed  dismissing  the  blU.  On 
writ  of  error  from  the  Appellate  Court  for 
the  First  District,  the  decree  was  affirmed. 
The  wplt  of  error  In  this  case  was  sued  oui 
to  review  the  Judgment  of  the  Appellate 
Oourt 

The  material  facts  are  as  follows:  The 
defendants  Theodore  G.  DIckhison  and  Mary 
B.  Dickinson  were  married  In  Jane,  1880. 
At  dlffereat  times  after  the  marriage  Mary ' 
B.  Dickinson  received  from  the  estates  of 
her  father  and  brother  sums  of  money,  ag- 
gregating $8,000.  She  paid  $1,500  so  received 
for  a  lot  on  Division  street,  and  in  a  couple 
of  years  sold  the  lot  at  an  advance  of  $2,- 
500.  With  the  proceeds  of  that  sale  and  mon- 
ey 80  received  from  said  estates  she  bought 
other  property  on  Division  street,  and,  by 
Incumbering  it,  erected  a  row  of  apartment 
buildings,  known  as  the  "Belleville  Flats." 
She  rented  the  Belleville  flats  and  held  title 
thereto  imtil  November,  1899,  when  she  ex- 
changed that  property  for  lots  described  In 
the  bill  of  complaint,  known  as  the  "North 
Clark  street  property,"  which  was  Incum- 
l>ered  for  $12,000.  The  exchange  was  ari 
even  one,  subject  to  the  Incumbrances  on  th^ 
respective  properties,  and  the  title  to  the 
North  Clark  street  property  was  taken  In 
the  name  of  the  husband,  Theodore  G.  Dick- 
inson. Both  Mr.  and  Mrs.  Dickinson  testi- 
fied that  the  title  was  taken  in  his  name  for 
the  purpose  of  getting  a  larger  mortgage  on 
the  property,  and  because  it  was  easier  for 
a  man  to  obtain  a  large  loan  than  a  woman. 
There  were  stores  upon  the  front  of  the  prop- 
ei-ty  which  were  leased  for  $3,600  per  annum, 
and  it  was  contended  by  the  defendants, 
and  Mr.  and  Mrs.  Dickinson  both  testified, 
that  this  property,  which  was  paid  for  with 
property  of  Mrs.  Dickinson,  was  the  begin- 
ning and  source  from  which  all  -  the  rest  of 
the  pr(H?erty  Involved  In  the  litigation  after- 
ward grew.  Mr.  Dickinson  was  engaged  In 
the  real  estate  business  from  1885  or  1886  to 
1892,  during  all  the  time  that  the  various 
pieces  of  property  were  acquired,  first  with 
Edgar  M.  Snow,  and  afterward  with  Snow 
and  Henry  H.  Fuller.  From  the  time  that 
saii?  leed  was  made  to  Mr.  Dickinson  he  as- 
sumed the  entire  control  and  management  of 
the  property  thereby  conveyed  and  of  all 
the  property  subsequently  acquired.  He 
managed  the  property  in  evwy  respect  as' 
his  own,  except  that  he  and  his  wife  both 
testified  that  he  advised  with  her  as  to  what 
was  best  to  be  doue.    The  firm  In  which  Mr. 


Dickinson  was  a  partner  secured  options  on 
various  pieces  of  property  under  agreements 
by  which  such  prc^erty  was  subdivided  and 
the  title  conveyed  to  Fuller,  one  of  the  part- 
ners, who  executed  separate  notes  and  mort- 
gages on  each  lot,  and  conveyed  the  lots  to 
purchasers,  subject  to  the  mortgages.  If  they 
were-  able  to  dispose  of  the  lots  In  that 
way,  they  availed  themselves  of  the  option 
and  received  the  dlfterence  between  the  sales 
aad  the  option  price  as  their  profit.  All  the 
other  property  Involved  in  the  suit  was  olv 
tained  In  carrying  out  these  option  deals. 
The  first  of  these  transactions  was  In  Sep- 
tember, 1890,  when  the  title  to  a  lot  numbei^ 
ed  14  was  conveyed  to  Mr.  Dickinson,  and  It 
was  subsequently  divided  Into  a  number  of 
lots.  He  testified  that  the  lot  was  purchas- 
ed by  him  for  bis  wife,  subject  to  a  mortgage 
of  $6,000;  that  he  paid  $2,300  lu  cash  of  her 
money  for  the  lot;  that  she  had  had  the  in- 
come from  the  North  Clark  street  property 
at  the  rate  of  $3,600  per  anuum  for  10 
months,  and  had  collected  rents  previoasly 
for  the  Belleville  flats.  This  property  was 
on  Prairie  avenue,  and  it  stood  vacant  for 
a  number  of  years,  when  money  was  bor- 
rowed with  which  the  previous  Incumbrance 
was  paid,,  and  ieigbt  small  houses  were  erect- 
ed. Mr.  Dickinson  signed  the  papers,  had 
charge  of  the  erection  of  the  buildings,  and 
the  conti-acts  were  made  by  him.  For  sev- 
eral years  Mr.  and  Mrs.  Dickinson  lived  in 
one  of  these  bouses,  and  she  collected  rents 
for  a  time,  bat  afterwards  that  business 
was  placed  In  the  hands  of  a  real  estate  firm. 
There  are  separate  mortgages  on  these  lota. 
One  of  them  was  sold  by  Dickinson  to  Ches- 
ter O.  Barton  In  1805,  and  was  conveyed  to 
him.  He  held  the  title  until  April,  1S99, 
when,_  being  nnable  to  meet  the  payments,  lie 
conveyed  the  lot  to  Mrs.  Dickinson. 

The  next  transaction  related  to  the  State 
street  and  Cloud  court  property,  which  prop- 
erty was  acquired  in  June  or  July,  1891, 
from  one  of  the  options  by  which  the  firm 
could  take  property  at  an  advanced  price^ 
and,  upon  finding  purchasers,  had  the  ex- 
cess above  the  option  price  for  their  own 
profit  This  property  was  on  State  street  and 
Cloud  court,  and  included  with  other  prop- 
erty in  the  option,  and  the  title  was  taken 
by  Mr.  Dickinson.  It  was  vacant  property, 
and  was  ail  subject  to  a  njortgage  of  $26,- 
000,  and  $3,900  cash  was  paid  for  the  eq- 
uity. Mr.  and  Mrs.  Dickinson  both  testified 
that  this  property  was  bought  exclusively 
with  the  money  of  Mrs.  Dickinson,  and  the 
title  taken  In  the  name  of  Dickinson  in  trust 
for  Mra  Dickinson.  Not  long  after  the  pur- 
chase Mr.  Dickinson  made  a  lease  to  the 
property  for  99  years,  with  a  condition  that 
the  lessee  should  construct  a  building  upon 
it  of  the  value  of  $40,000,  and  that  the  lessot 
would  advance  $18,000  for  use  In  the  build- 
ing, the  money  thus  advanced  to  be  re- 
turned by  an  increase  In  the  scale  of  rents. 
The  btilldlng  was  constructed,  and  after  two 
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or  three  years  the  lease  was  forfeited.  Dur- 
ing the  time  It  was  held  under  that  lease 
the  evidence  dlsclojaes  that  the  rents  were 
collected  by  Mrs.  Dickinson.  In  order  to 
procure  the  $18,000  to  he  advanced  toward 
the  building,  a  loan  of  $40,000  was  obtained 
upon  this  property  In  November,  1892,  and 
with  that  loan  the  mortgage  debt  previously 
existing  against  the  property  was  paid  off, 
and  the  balance,  with  additional  funds  fur- 
nished by  Mrs.  Dickinson,  was  used  in  the 
$18,000  advancement  to  the  tenant  who  was 
constructing  the  building.  This  $40,000  mort- 
gage remained  on  this  property  until  a  judg- 
ment for  $20,000  was  obtained  against  Mr. 
Dickinson  and  his  partner  in  1SS3,  which  Mr. 
Dickinson  had  to  pay.  In  order  to  pay  that 
Judgment,  $90,000  was  borrowed  upon  what 
Is  termed  the  "State  street  and  Cloud  court 
property,  the  Sixty-Third  street  property,  and 
the  Clark  street  property."  When  this  judg- 
ment was  obtained,  Mrs.  Dickinson  claims 
to  have  become  apprehensive  about  leaving 
ber  property  in  her  husband's  name,  and  on 
the  10th  of  December,  1893,  the  Sixty-Third 
street  property  was  conveyed  to  her,  and  on 
the  23d  .of  December,  1893,  the  property  now 
under  consideration  was  conveyed  to  David 
G.  Campbell  by  Mr.  and  Mrs.  Dickinson,  and 
by  Campbell  on  the  same  day  reconveyed  to 
Mrs.  Dickinson,  and  she  has  held  and  con- 
trolled that  property  and  received  the  rents 
from  that  time. 

In  the  fall  of  1891  a  piece  of  property  on 
Sixty-Third  street,  which  was  Included  In 
another  of  the  Arm's  option  deals,  was  pur- 
chased and  conveyed  to  Mr.  Dickinson.  It 
was  125  feet  square,  comprising  5  lots.  The 
property  In  that  option  was  sold  out,  so  that 
the  firm  made  a  profit  of  $5,000  In  the  whole 
deal.  Mr.  Dickinson  testified  that,  in  order 
to  close  the  transaction,  his  partner,  Fuller, 
retained  these  lots  without  the  payment  of 
any  cash,  subject  to  the  Incumbrance,  and 
that  he  bought  them  afterward  from  E^iller 
tor  $10,000  or  $11,000  In  cash,  which  he  paid 
with  his  wife's  money.  Fuller  testified  that 
the  incumbrance  was  pretty  near  the  amount 
the  corner  stood  for  In  the  option  deal;  that 
there  was  some  balance,  but  he  could  not  say 
how  much;  and,  according  to  his  recollec- 
tion, he  and  Dickinson  took  them  In  closing 
the  transaction,  and  applied  a  balance  of  the 
profits  from  the  sale  of  the  other  property  as 
a  cash  payment.  Snow,  the  other  partner, 
testified  that  the  cash  payment  was  made 
out  of  the  profits  of  the  business  of  the  firm. 
The  property  was  vacant  when  purchased, 
but  it  Is  now  covered  by  buildings  construct- 
ed by  Mr.  Dickinson.  Subsequently  this 
property  was  mortgaged  with  the  State 
street  and  North  Clark  street  property,  and 
with  the  proceeds  the  other  incumbrances  were 
paid  and  the  judgment  against  Mr.  Dickin- 
son for  $20,000  was  settled.  The  State  street 
property  and  Sixty-Third  street  property  are 
the  ones  which  were  conveyed  to  Campbell 
on  December  19  and  23,  1893,  and  which 
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Campbell  conveyed  to  Mrs.  Dickinson.  A 
judgment  had  been  obtained  against  Mr. 
Dickinson  which  was  a  lien  on  the  property, 
and  Mrs.  Dickinson  testified  that  the  prop- 
erty was  conveyed  to  her  through  Campbell 
to  prevent  further  Hens  on  her  property 
which  she  would  be  compelled  to  pay. 

In  February,  1892,  another  loan  of  $5,000 
was  obtained  on  the  North  Clark  street  prc^- 
erty,  and  with  this  money,  or  the  rents,  or 
both,  Mr.  Dickinson  erected  flats  upon  the 
rear  of  said  property.  He  testified  that  th«se 
flats  on  the  rear  of  the  North  Clark  street 
property  were  erected  with  moneys  which 
came  either  from  revenues  or  from  mortga- 
ges, but  he  was  unable  to  state  which.  All 
of  said  property,  except  that  on  Sixty-Third 
street  and  the  Barton  lot,  was  conveyed  to 
Mrs.  Dickinson  by  the  quitclaim  deeds  just 
before  the  decree  against  Mr.  Dickinson  was 
entered.  The  value  of  the  property  In  Dick- 
inson's name  at  the  time  of  the  conveyance 
to  bis  wife  Is  not  shown,  the  master  not  per- 
mitting evidence  on  that  subject  to  be  given. 
It  appears,  however,  that  the  aggregate 
amount  of  loans  secured  up<m  the  property 
is  about  $150,000,  and  on  the  usual  basis  of 
loans  of  money  the  property  Is  of  great 
value.  The  property  was  all  acquired  be- 
tween November,  1889,  and  the  year  1892. 
Mr.  Dickinson  was  engaged  in  the  real  estate 
business  during  this  time,  and  the'  evidence 
shows  that  the  net  income  of  his  firm  for 
the  year  1889  was  $50,000,  for  1890  $300,000, 
and  for  1891  $47,000,  of  which  he  was  en- 
titled to  B/ig,  bis  net  income  from  that  busi- 
ness being  about  $28,000  ha  1889^  $56,000  in 
1890,  and  $26,000  in  1891.  The  rentals  of 
the  pieces  of  property  went  into  the  hands 
of  the  firm,  and  payments  on  the  Invest- 
ments were  made  with  their  checks.  Certain 
books  of  the  firm  were  produced,  but  they 
contained  no  account  showing  the  facts. 
Mr.  Dickinson  testified  that  the  accounts 
were  not  kept  in  the  name  of  his  wife,  but 
in  the  names  of  the  different  properties;  that 
he  had  looked  for  other  books  of  the  firm, 
but  did  not  find  them;  that  there  were  mem- 
orandum books  In  which  items  were  set 
down,  but  not  all  of  them;  that  he  did  not 
know  where  the  bookS'  were,  and  had  not 
searched  for  them;  that  his  wife  kept  a 
bank  account  at  different  times  with  differ- 
ent banks,  which  he  named;  that  there  were 
no  books  kept  which  would  show  whether 
the  buildings  were  the  proceeds  of  the  rents 
or  income,  except  the  memorandum  books; 
and  that  all  the  funds  his  firm  collected  from 
Mrs.  Dickinson's  property  were  put  in  tlie 
firm's  bank  account  and  checked  out  on  ber 
order.  Mrs.  Dickinson  testified  that  she  kept 
no  bank  account,  but  saved  her  Income,  and 
her  husband  took  charge  of  It;  that  it  was 
all  received  by  him  and  taken  care  of  by 
him  for  her,  and  she  could  not  tell  whether 
it  went  Into  his  bank  account  or  not 

The  quitclaim  deeds  made  just  before  th« 
entry  of  the  decree  against  Mr.  Dlckiusou 
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were  without  consideration,  and  he  and  hla 
wife  agreed  In  testifTlng  that  they  were 
made  for  the  purpose  of  preventing  a  possi- 
ble decree  or  judgment  against  him  becoming 
a  lien  on  the  property.  He  held  the  legal 
title,  and  had  held  it  for  many  years.  He 
had  dealt  with  the  pr<^>erty  as  his  own,  leas- 
ed It,  erected  buildings  on  it,  and  mortgaged 
it,  and  executed  the  notes  secured  by  the 
mortgage.  To  all  appearances  he  was  the 
legal  owner,  and  the  conveyances  were  prima 
facie  fraudulent  It  devolved  upon  the  de- 
fendants to  prove  that  Mrs.  Dickinson  was 
the  real  owner  of  the  property,  that  the  al- 
leged secret  trust  existed,  and  that  the  con- 
veyances, confessedly  made  to  prevent  the 
collection  of  a  possible  Judgment,  were  mere- 
ly made  to  place  in  her  the  legal  title  to 
property  of  which  She  was  already  the  eq- 
uitable owner.  The  transactions  were  be- 
tween husband  and  wife,  where  the  greatest 
opportunities  for  fraud  exist,  and  such  trans- 
actions are  to  be  closely  scrutinized.  Clear 
and  satisfactory  proof  was  required  to  es- 
tablish the  fact  that  property  so  held,  man- 
aged, and  controlled  by  the  husband  was  in 
fact  the  property  of  his  wife.  The  evidence 
And  explanation  as  to  the  North  Clark  street 
^iroperty  were  of  that  character,  but  as  to 
subsequent  transactions  the  evidence  was 
both  general  and  indefinite.  It  is  not  in  the 
common  experience  that  a  moderate  sum  of 
money  should  develop  in  a  few  years  Into  so 
much  property  and  of  so  great  value. 

In  considering  the  testimony  of  Mr.  and 
Mrs.  Dickinson,  it  can  make  no  difference 
that  she  was  called  as  a  witness  by  com- 
plainant. She  was  an  adverse  witness,  and 
was  not  any  the  less  testifying  in  her  own 
interest,  or  less  influenced  by  such  Interest, 
because  she  was  called  and  examined  by 
complainant.  Her  explanation  of  the  reason 
for  the  conveyance  to  her  of  the  Sixty-Third 
street  property  on  December  19,  1893,  and 
the  State  street  property  on  December  23, 
1883,  does  not  seem  to  be  the  correct  one, 
for  the  reason  that  at  the  same  time  Mr. 
Dickinson  held  the  title  to  all  the  other  prop- 
erty which  she  now  claims  belongs  to  her, 
and  a  judgment  would  be  an  apparent  lien 
upon  It.  She  testified  that  that  property  was 
conveyed  to  her  to  prevent  further  Hens  on 
her  property  which  she  would  be  compelled 
to  pay.  If  that  had  been  the  reason,  it  seems 
that  the  rest  of  the  property  would  also  have 
been  conveyed  to  her,  unless  at  the  time  she 
did  not  consider  herself  the  owner  of  it.  It 
does  not  appear,  however,  that  the  convey- 
ance of  those  properties  impaired  the  ability 
of  Mr.  Dickinson  to  pay  his  debts.  The  in- 
debtedness on  which  complainant's  decree 
was  based  accrued  from  1892  to  1894,  but 
apparently  he  still  had  property  suflSdent  to 
meet  all  his  obligations.  At  any  rate,  there 
Is  no  evidence  to  the  contrary.  The  evidence 
would  not  Justify  a  conclusion  that  the  con- 
veyances in  1893,  If  regarded  as  voluntary, 
were  fraudulent  as  against  the  complainant 


Except  as  to  the  Sixty-Third  street  prop- 
erty and  the  North  Clark  street  property  and 
the  State  street  property,  we  think  tiie  de- 
cree was  wrong. 

Mrs.  Dickinson  testified,  in  a  general  way, 
that,  as  she  understood  it;  the  property  was 
all  bought  with  her  funds,  but  she  knew 
practically  nothing  about  any  of  the  transac- 
tions. She  testified  that  the  property  was 
taken  In  trust  by'  her  husband,  and  that  it 
was  paid  for,  as  she  understood,  in  some 
way  with  her  money,  or  with  Income  from 
rents  and  mortgages  on  her  properly,  and 
that  the  title  was  placed  in  her  husband  so 
that  it  could  be  handled  better  and  larger 
mortgages  could  be  made.  She  testified  that 
her  husband  dealt  in  tax  titles  for  her  and 
made  money  for  her  In  that  way,  but  she 
did  not  know  how  much;  that  be  bought 
tax  titles  and  handled  the  business,  and  that 
she  left  everything  to  his  care;  that  she  did 
not  know  how  much  money  she  had  at  the 
time  any  of  the  purchases  were  made;,  that 
she  did  not  know  the  amount  paid  for  any 
piece  of  property,  the  cost  of  any  improve- 
ment, the  amount  of  rents,  or  the  taxes, 
assessments,  or  carrying  charges  against  the 
property.  She  said  that  her  husband  re- 
ceived her  money  and  took  care  of  it^  tell- 
ing her  from  time  to  time  the  amount  she 
had;  that  she  did  not  know  whether  money 
of  her  husband  or  any  of  the  profits  of  his 
firm  went  Into  any  of  the  property  or  not: 
and  that  all  she  knew  was  that  the  property 
was  bought  and  Improved  from  amounts 
saved  from  her  income  and  raised  by  mort- 
gages on  her  property. 

A  married  woman  may  make  her  husband 
her  agent  for  the  management  of  her  pr<^ 
erty,  and  he  may  perform  ordinary  and  rea- 
sonable services  for  her  without  compensa- 
tion, without  subjecting  her  property  to  the 
claim  of  his  creditors.  Mali  v.  Spencer,  186 
111.  368,  57  N.  E.  1033.  If  this  agency  is 
actual  and  bona  fide,  he  may  lease  her  prop- 
erty, collect  rents,  or  Invest  her  money  or 
change  her  investments  by  her  authority, 
without  subjecting  the  property  to  his  debts. 
On  the  other  hand,  she  cannot,  nnder  the 
guise  of  an  agency,  appropriate  to  herself  the 
results  of  the  time,  labor,  and  skill  of  her 
husband  to  the  exclusion  of  his  creditors. 
Wortman  v.  Price,  47  111.  22.  Manifestly, 
whether  the  whole  of  the  husband's  time  is 
so  devoted,  or  a  substantial  part  of  it  Is 
not  decisive  of  the  question,  if  the  Increase, 
growth,  or  profits  are  the  result  of  bis  skill, 
labor,  and  industry.  It  Is  beyond  doubt  that 
the  unusual  accumulation  of  property  In  this 
case  from  small  beginnings  was  to  a  lai^ 
extent  the  result  of  the  skill,  experience,  and 
diligence  of  Mr.  Dickinson  during  thft  years 
in  which  the  property  stood  in  his  name  and 
while  he  managed  it  ostensibly  as  his  own, 
even  if  he  did  not  put  any  of  his  own  money 
into  it.  He  did  not  confine  himself  to  acting 
as  the  agent  of  his  wife  or  under  her  au- 
thority, but  transacted  all  the  business  as  If 
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acting  tor  HlMSelfr  seekfng:  new  larestmefits 
and  making  <£'em,  while  she  had  no  know1>' 
edge  of  what  l8  now  alleged' to  be  het  own 
business,  except  In  the  most  general  and  In- 
definite  way:  His  business  experience, 
knowledge  of  real  estate,  and  management 
of  the  liaBlness,  with  the  opportunities  af- 
forded him  through  his  firm,  contributed  a 
material  part  of  the  increase  and  growth  of 
the  property,  If  not  the  greater  part  of  It 
During  the  time  the  property  was  acquired 
he  was  in  receipt  of  a  very  large  income, 
and  his  subsequent  Insolvency  Is  wholly  un- 
explained. The  Wear  and  satisfactory  proof 
required  of  the  defendants  was  not  made. 
If  any  books  were  kept  showing  the  transfec- 
tjons  and  the  sompces  from  which  the  prop- 
erty came,  and  that  none  of  his  money  went 
ibto  the  pi'o^erty,  they  were  not  produced, 
and '  neither  was  any  bank  account  shown. 
Mr.  Dickinson,  In  his  testimony,  said  noth- 
ing about  the  tax-tltie  business  which  his 
wife  said  he  carrted  on  for  her  and  with  her 
money.  He  testified  that  when  he  took  the 
title  to  property  he  made  out  a  little  slip  of 
paper  showing  that  his  wife  was  the  owner 
of  the  property,  which  he  either  gave' to  his 
wife  or  put  with  the  deeds.  Mrs.  Dickinson 
testified  that  she  did  not  know  of  any  such 
writing,  and  none  was  fotind. 

Our  conclusion  is  that  the  conveyances  of 
property  to  Mrs.  Dickinson,  except  the  North 
Clark  street  property,  the  State  street  and 
Cloud  court  property,  and  the  Sixty-Third 
street  property,  are  fraudulent  as  against 
the  rights  of  tiie  complainant  and  should 
be  set  aside,  and  the  property  subjected  to 
the  payment  of  the  decree  in  favor  of  com- 
plainant The  Judgment  of  the  Appellate 
Court  and  the  decree  of  the  superior  court 
are  therefore  reversed,  and  the  cause  is  re- 
manded to  the  superior  court  with  directions 
to  entMT  a  decree  In  accordance  with  the 
views  herein  expressed. 

Beversed  and  remanded,  with  directions. 


(213    lU.  831) 

OLOS  et  al.  ▼.  TALCOTT  et  al. 
(Supreme  Court  of  Illinois.     Dec.  22,  1904.) 

BEOISTBATION  OF  TITLE — EVIDENCE— ABSTRACTS 
or  TTTLB— ADMISSION — FBELIKINABT  PBOOF — 
OBJECTIONS— TAX  DEEDS— INVAXIDITT— BUB- 
DEN    or  PBOOF. 

1.  On  an  application  for  the  registration  of 
title,  at)stracts  of  title  are  inadmissible  without 
preliminary  proof  that  the  original  conveyances 
abstracted  were  lost  or  destroyed,  or  that  it  was 
not  in  the  power  of  petitioner  to  produce  them, 
or  that  the  abstracts  had  been  made  in  the  ordi- 
nary course  of  business,  as  required  by  Hurd's 
Rev.  St.  1903,  c.  30,  S  36,  and  chapter  116,  SS 
23,  24. 

2.  On  an  application  for  the  registration  of  ti- 
tle, objections  of  defendant  to  the  erroneous  ad- 
mission of  certain  abstracts  of  title  in  evidence 
were  properly  preserved  by  objections  and  ex- 
ceptions to  ue  examiner's  report,  which  were 
overruled. 

3.  In  a  proceeding  for  the  registration  of  title, 
the  burden  is  on  defendant  to  show  the  validity 
of  tax  deeds  under  which  defendant  claimed  an 
interest  in  the  property. 


Eitor  U  Circuit  Court  Cook' OOonty;  B. 
W.  Clifford,  Judge. 

Application  by  Harvey  H.  Talcott  and  oth- 
ers for  the  registration  of  title  to  certain 
land.  In  which  Jacob  Glos  and  another  filed 
answers,  claiming  title  through  certain .  tax 
deeds.  A  Judgment  was  entered  overruling 
objections  and  exceptions  to  a  master's  re- 
port In  favor  of  petitioner,  and  objectora 
bring  error.    Reyersed. 

On  Septeml)er  9,  1901,  the  defendant  In 
error  Harvey  H.  Talcott  filed  his  applica- 
tion to  register  the  title  to  a  certain  lot  lo- 
cated in  the  city  of  Chicago,  undqr  the  pro- 
ylslons  of  the  "Act  concerning  land  titles," 
alleging  that  he  was  the  owner  In  fee  and 
In  possession  by  a  tenant  and  that  the 
plaintiff  in  error  Jacob  Glos  had  some  in- 
terest therein  under  two  alleged  tax  deeds. 
Subsequently  Emma  J.  Glos  was  made  a  de- 
fendant The  defendants,  Jacob  Glos  and 
Emma  J.  Glos,  filed  answers,  admitting,  as 
alleged,  tliat  they  claimed  title  under  two 
tax  deeds,  and  neither  admitting  nor  deny- 
ing the  other  allegations  contained  In  the 
application.  The  examiner  found  the  title  to 
said  lot  to  be  in  the  defendant  in  error  Tal- 
cott in  fee,  returned  the  evidence  with  ids 
report,  and  recommended  that  the  tax  deeds 
held  by  Jacob  Glos  be  set  aside  on  the  pay- 
ment to  him  of  $26.84,  and  that  the  title 
to  said  premises  be  registered  in  fee  simple 
In  the  name  of  Harvey  H.  Talcott  Objec- 
tions and  exceptions  were  overruled  to  the 
examiner's  report  and  a  decree  was  entered 
in  accordance  with  Ills  recommendations, 
and  this  writ  of  emnr  has  been  sued  out  to 
review  said  decree. 

Jacob  Glos  (John  B.  0'C!onnor,  of  counsel), 
for  plaintiffs  in  error. 

HAND,  J.  (after  stating  the  facts).  The 
only  evidence  offered  by  the  applicant  in 
support  of  his  claim  of  title  was  a  master's 
deed  of  the  premises  In  question  to  him, 
dated  August  22,  1899,  and  proof  that  he 
was  In  possession  of  the  premises  by  a  ten- 
ant and  certain  printed  abstracts  of  title 
purporting  to  show  abstracts  of  the  record 
of  a  number  of  conveyances  of  said  lot 
Said  abstracts  of  title  were  admitted  in  evi- 
dence by  the  examiner  over  the  objectloa 
of  plaintiffs  In  error,  without  preliminary 
proof  that  the  original  deeds  which  appear- 
ed in  the  alleged  abstracts  were  lost  or  de- 
stroyed by  fire  or  otherwise,  or  that  it  was 
not  in  the  power  of  the  defendants  In  error 
to  produce  them,  or  that  the  abstracts  of 
title  had  been  made  in  the  ordinary  course 
of  business — in  other  words,  without  requir- 
ing a  compliance  with  the  requirements  of 
either  section  23  or  24  of  chapter  116,  or  of 
section  36  of  chapter  SO,  of  the  Revised  Stat- 
utes (Hurd's  Rev.  St  1903).  The  objections 
of  the  plaintiffs  in  error  to  the  admission  of 
said  abstracts  of  title  in  evidence  were  prop- 
erly preserved  by  the  plaintiffs  in  error  by 
objections  and  exceptions  to  the  examiner's 
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report  wMdi  ware  orerrnled.  Tta*  admla- 
Bloa  9t  said  abstncts  of  titla  In  ertdencs 
wltlioat  a  proper  fonndatlon  for  their  admis- 
don  having  been  laid,  under  the  authority 
of  QIos  ▼.  HalloweU,  190  Ul.  65,  00  N.  B. 
62,  and  GlOB  t.  Cessna,  207  IlL  69,  SO  N.  B. 
684,  constituted  reversible  error. 

The  contention  of  plaintiffs  tn  error  that 
it  was  Incumbent  on  the  defendants  in  error 
to  affirmatively  eetabllsb  the  Invalidity  of 
plaintiffs  in  error's  tax  deeds  is  not  well 
taken.  Glos  v.  Hoban,  212  UL  222,  72  N. 
B.  1. 

The  decree  of  the  drcnlt  court  of  Cook 
county  will  be  reversed,  and  the  cause  re- 
manded. 

Beversed  and  remanded.  , 


(SIX  iiL  sno 

SCOTT  et  al.  v.  SCOTT. 

(Supreme  Court  of  lUinols.     Dec.  22,  1904.) 

WILLS  —  PBOBATE  —  ANRULMKNT— tTRDCK  IN- 
rLUENCK— WANT  OT  XERTAL  CAPACITT— KC- 
LlOIOnS  BELIEFS— BVIDERCK—StrnnCIEHCT— 
EEVIEW. 

1.  In  a  proceeding  to  set 'aside  the  probate  of 
a  will  creating  a  remainder  in  testator's  estate 
after  life  estate  to  his  son  and  surviving  wife 
for  the  use  of  a  publishing  society  for  the 
promulgation  of  certain  theological  writings,  the 
evidence  considered,  and  held  insufficient  to  show 
that  its  execution  was  secured  by  undue  in- 
fluence either  of  testator's  wife  or  the  publisb- 
ini?  society. 

2.  A  testator's  belief  in  Swedenborgianism  and 
his  enthusiasm  in  the  propagation  of  the  faith 
la  no  evidence  of  monomania. 

3.  In  a  suit  to  set  aside  an  instrument  admit- 
ted to  probate  as  a  will,  the  evidence  considered, 
and  held  insufficient  to  show  that  testator  was 
not  of  sound  mind  and  memory  when  he  ex- 
ecuted the  will. 

4.  The  Supreme  Court,  on  an  appeal  in  a  pro- 
ceeding to  set  aside  the  probate  of  a  will  on 
proper  assignments  of  error,  reviews  the  facts, 
and  will  reverse  a  decree  manifestly  against  the 
weight  of  the  evidence. 

Error  to  Circuit  Court,  St  Clair  County; 
B.  R.  Burroughs,  Judge. 

Bill  by  Luther  T.  Scott  against  Mary  A. 
Scott  and  others.  From  a  decree  for  com- 
plainant, defendants  bring  error.    Reversed. 

Albert  B.  Ogle,  Dill  &  Wilderman,  and 
Percy  Werner,  for  plaintiffs  tn  error.  Wise 
&  McNnlty  (M.  W.  Schafer,  of  counsel),  for 

defendant  in  error. 

SCOTT,  J.  Luther  T.  Scott,  son  and  only 
surviving  descendant  of  John  C.  Scott,  de- 
ceased, filed  a  bill  in  the  circuit  court  of  St 
Clair  county  to  set  aside  an  Instrument  which 
had  been  admitted  to  probate  as  the  last  will 
and  testament  of  his  father.  Such  proceed- 
ings were  had  that  the  Jury  returned  a  verdict 
flttdlng  the  purported  will  was  not  the  last 
will  and  testament  of  the  dcjeeased,  and,  after 
overruling  a  motion  for  a  new  trial,  a  decree 
was  entered  by  the  court  at  the  January 
term,  1904,  in  accordance  with  the  prayer  of 
the  bill,  and  defendants  to  that  bill  prosecute 
this  writ  of  error. 


John  G.  Soott  died  en  Vetbmaiy  21.  1902. 
ne  instrument  wtiich  was  admitted  to  jko- 
bate  as  Ida  last  will  and  testament  was  ex- 
ecuted on  January  27,  1902L  By  tlie  first 
clause  he  bequeathed  to  Luther  T.  Scott  ills 
stock  in  the  Scott  Printing  Company.  •  cor- 
poration which  had  been  organized  by  him 
and '  was  engaged  in  business  at  EtLst  St 
Louis;  also  "the  presses,  type,  motors,  paper 
cutter,  imposing  stones  and  all  other  material 
belonging  to  said  corporation";  also  certain 
other  personal  property,  enumerating  It — all 
the  personal  property  so  bequeathed  being 
estimated  by  tbe  testator  as  of  the  value  of 
abont  15,600.  By  the  same  clause  be  devised 
to  tbe  eon  a  dwelling  house  and  the  parcel  of 
ground  upon  which  It  stends  in  Eiast  St 
Louis,  estimated  by  tbe  testator  to  be  of  the 
value  of  $4,000,  for  tbe  term  of  his  natural 
life,  and,  if  any  child  or  childroi  shall  be 
bom  to  the  son  in  legal  wedlock,  then  to  such 
child  or  children  in  fee;  but  if  tbe  son  die 
without  issue,  then  the  remainder  in  said 
realty  Is  bequeathed  in  fee  simple  "to  tbe 
American  Swedenborg  Printing  &  Publishing 
Society,  located  in  the  dty  of  New  York,  for 
the  sole  use  and  purpose  of  publishing  and 
circulating  the  theological  writings  of  Ehnan- 
nel  Swedenborg."  The  second  clause  gives 
to  his  wife,  Mary  A.  Scott  the  remainder  of 
his  personal  property;  also  four  dwelling 
houses  and  the  parcel  of  land  whereon  they 
stand,  In  the  city  of  East  St  Louis,  eettmat* 
ed  by  the  testator  to  be  of  tbe  value  of  $14,- 
000,  for  her  natural  life,  or  so  long  as  she 
remains  his  widow,  with  remainder  in  fee 
to  the  American  Swedenborg  Printing  ft  Pub- 
lishing Society  (hereinafter,  for  the  sake  of 
brevity,  referred  to  as  the  "Publishing  So- 
ciety"), for  the  same  purposes  as  that  for 
which  the  proper^  devised  to  It  by  tbe  first 
clause  was  to  be  used.  By  the  last  clause 
Mary  A.  Scott  la  nominated  executrix.  To 
the  bill  filed  by  Luther  T.  Scott  Mary  A. 
Scott  and  the  publishing  society  were  made 
defendants.  The  bill  charges  that  John  C. 
Scott  at  the  time  of  executing  the  Instru- 
ment was  not  of  sound  mind  and  memory; 
and  further  represents  that  Its  execution  was 
secured  by  the  undue  influence  of  the  defend- 
ants Mary  A.  Scott  and  the  publishing  so- 
ciety. Tbe  defendants  answered  separately, 
each  denying  tbe  allegation  of  lack  of  mental 
capacity  and  the  allegation  of  undue  Influ- 
ence. 

It  Is  urged  that  the  verdict  was  against  the 
manifest  weight  of  the  evidence,  and  that  tbe 
court  erred  In  overruling  the  motion  for  a 
new  trial.  The  verdict  was  a  general  one  to 
the  effect  that  the  writing  in  question  was  not 
the  will  of  the  deceased.  It  Is  impossible  to 
ascertain  from  the  record  upon  which  of  the 
grounds  stated  In  the  bill,  or  whether  upon 
both,  the  jury  based  their  verdict  At  tbe 
time  of  his  death  the  deceased  was  67  years 
of  age.  He  was  then  residing  In  Blast  St 
Ix»uis.  He  had  been  for  about  25  years  a 
traveling  agent  la  Southern  Illinois  for  tba 


Digitized  by 


Google 


m.) 


scxyn'  r.Rcorr. 


709 


Intiodactlon  of  sdiool  books  for  tbe  Ainerican 
Bock  Company  end  Its  predecessors  In  tbe 
same  Use  of  business.  Prior  to  tluit  time  be 
bad  been  for  several  years  a  conn^  snperlii- 
tendent  of  scbools  In  Rlcbland  comity,  In  tbis 
state.  He  was  a  man  of  good  edncatloo,  of 
unutnial  attalnm^kts,  and  excellent  business 
capacity.  During  tbe.  War  of  tbe  Rebellion 
be  was  a  soldier  In  tbe  Union  army,  and 
tbereafter  was  commonly  referred  to  as  Capt 
Bcott  He  was  a  member  of  a  society,  located 
at  OIney,  of  tbe  New  Oburcb,  establlsbed  by 
Emanuel  Swedenborg.  His  morfil  standard 
was  very  btgb,  and  be  led  an  exemplary  life. 
His  family  consisted  of  the  son,  bom  of  bis 
first  wife,  who  bad  been  dead  sevwal  yeans, 
and  of  Bfary  A.  Scott,  bis,  second  wife;  Tbe 
extent  of  bis  real  estate  appc^ars  from  tbe 
foregoing  recitals  from  tbe.  wUL  Tbe  per- 
sonal property,  aside  from  that  devised  tp  the 
son,  was  In  valpe  but  a  fciw  hundred  dollars, 
so  far  as  appears  from  the  inventory  of  bis 
estate.  That  devised  to  tbe  spn  consisted 
principally  of  78  shares  of  stock  in  the  Scott 
Printing  Compaq,  of  tbe  par  value  of  $50 
per  share.  It  appears  that  the  presses  and 
other  property  of  like  character  bequeathed 
to  tbe  eon,  and  which  tbe  will  recites  Is  the 
propwty  of  the  Soott  Printing  Company,  was 
in  fact  the  property  of  that  corporation,  but 
tbat  it  had  been  bought  by  the  testator  upon 
bis  Individual  credit  In  January  preceding  his 
death,  and  transferred  by  him  to  the  Scott 
Printing  Company;  upon  what  terms  dpes  not 
appear.  Whether  bis  act  in  bequeathing  that 
property  to  his  son  indicates  any  lack  of  abil- 
ity to  comprehend  tbe  extent  of  bis  own  prop> 
erty  cannot  be  determined.  If  the  corpora- 
tion had  not  at  the  time  the  will  was  drawn, 
fully  paid  blm  for  this  property,  the  language 
of  the  will  would,  we  think,  be  thereby  ex- 
plained, as  it  was  written  by  the  testator  him- 
self, wbo  was  not  familiar  with  the  language 
one  skilled  In  legal  phraseology  would  have 
used  for  the  purpose  be  bad.lo  view-  The 
other  personal  property  bequeathed  to  the  son 
consisted  of  a  desk  and  ofSce  furniture,  a  ahot- 
gun,  watch  and  chain,  and  wearing  apparel. 
It  is  also  shown  by  tbe  evidence  tbat  his  un- 
secured Indebtedness  is  sufficient  in  amount 
to  consume  a  great  part  of  his  p^sonal  estate, 
and  that  the  real  estate  devised  to  the  son 
was  incumbered  by  a  mortgage  seciuring  an 
indebtedness  of  $1,100,  Fifteen  hundred  dolr 
lars  of  tbis  indebtedness  is  a.  part  of  the  pur- 
cbase  price  of  tbe  i^operty  bought  on  his 
credit  and  transferred  to  tbe  Scott  Printing 
Company. 

There  is  in  tbis  record  no  evidence  what- 
ever In  support  of  the  charge  that  the  execur 
tion  of  the  will  was  secured  by  the  execcise 
of  undue  influence.  It  does  not  appear  tbat 
eitlier  of  the  defendants  knew  that  John  C. 
Scott  bad  executed  a  .will  until  after  Ills 
death,  or  tbat  either  of  them  had  ever  sug- 
gested to  Urn  tbat  be  make  a  will,  except  that 
tbe  publishing  society,,  which  la- a  corporation 


organised  for  the  "^le  object  of  printing, 
pubfisbing,  and  circulating  tbe  theological 
works  and  writings. of  Emanuel  Swedenborg 
for  charitable  and  missionary  purposes,"  bad 
circulated  a  printed  pamphlet  in  the  year 
1900,  which  is  designated  a  "memorial,"  and 
which  Is  a  history  of  the  publishing  society, 
describing  tbe  work  In  which  it  has  been  en- 
gaged, containing  a  copy  of  its  articles  of  in- 
corporation and  of  its  constitution  and  by- 
laws, a  list  of  donations,  amounting  to  $171,- 
000,  which  had  been  made  to  it  during  the 
first  50  years  of  Its  life  from  1850  to  1900, 
together  with  a  statement  showing  in  what 
manner  these  donations  were  Invested;  con- 
taining also  a  list  of  books  published  by  tbe 
society,  and  various  other  information  of  im- 
portance to  persons  Interested  in  the  Sweden- 
borgian  faith,  and  containing  directions  for 
the  guidance  of  persons  desirous  of  making 
provision  by  will  for  the  uses  of  the  society, 
with  forms  to  be  used  for  bequests  or  devises 
of  various  kinds  of  property,  both  real  and 
personal.  One  of  these  memorials  was  found 
among  tbe  effects  of  the  deceased  after  bis 
death. 

In  the  year  1901  he  bad  written  the  secre- 
tary of  the  publishing  society,  stating  that  be 
had  tbe  memorial,  and  inquiring  whether  tbe 
society  could  change  its  purpose  by  amending 
its  by-laws,  and,  if  so,  what  surety  there  was 
of  tbe  permanence  of  the  society.  In  response 
he  received  a  letter  from  tbe  secretary,  quot- 
ing from  the  certificate  of  Incorporation  the 
paragraph  designating  the  objects  of  the  so- 
ciety's existence,  and  stating  that  that  pur- 
pose could  not  be  changed  or  altered,  and  call- 
ing attentloQ,  as  evidence  of  tbe  permanence 
of  tbe  society,  to  the  amount  of  funds  that 
had  been  bequeathed  and  the  manner  of  their 
investment  as  shown  by  the  memorial,  and 
saying  that  the  question  was  not  whether  tbe 
opportunities  of  the  society  to  carry  on  the 
work  will  be  diminished,  but  whether  they 
will  be  increased  "by  means  of  as  free  and 
cordial  support  from  New  Churchmen  in  the 
present  and  future  as  it  has  had  in  the  past" 
Capt  Scott's  letter  does  not  suggest  tbe  pos- 
sibility of  his  making  a  gift  or  devise,  nor 
does  tbe  letter  request  tbat  he  do  so.  So  far 
as  is  shown  by  tbe  evidence,  tbis  is  tbe  extent 
of  tbe  communications  that  bad  taken  place 
between  tbe  publishing  society  and  tbe  de- 
ceased. It  capnot  be  said  tbat  tbe  publishing 
society,  nor  any  one  on  its  part  had  even 
requested  tbe  execution  of  tbis  instrument; 
much  less  used  any  undue  influence  to  cause 
the  deceased  to  make  any  devise  therein  con- 
tained. 

It  was  contended  by  the  contestant  and 
stated  by  the  bill  in  support  of  the  other 
charges  therein  contained,  that  the  testator 
in  tbe  later  years  of  his  life  had  become  a 
believer  in  tbe  religious  doctrines  of  Eman- 
uel Swedenborg,  and  upon  that  subject  was 
a  monomaniac,  wholly  Irrational,  and  tbat 
he  bad  an  insane  delusion  tbat  be  ought  to 
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give  all  bia  property  to  the  publishing,  so- 
ciety. The  evidence  shows  that  he  had  been 
a  member  of  the  New  Church,  founded  up- 
on the  teachings  of  Swedenborg,  for  many 
years,  and  that  he  was  an  enthusiastic  be- 
liever in  its  doctrines,  and  was  quite  zealous 
in  promulgating  its  theories  among  persons 
with  whom  he  came  in  contact  It  is  shown 
had  his  son  had  led  a  somewhat  dissolute 
life,  which  had  been  a  source  of  great  anxie- 
ty to  the  father.  Money  had  been  obtained 
by  the  father  from  his  second  wife  to  pay 
gambling  debts  of  the  son.  Capt  Scott  nev- 
ertheless retained  an  unusually  warm  affec- 
tion for  his  son,  and  was  very  anxious  to 
establish  him  in  the  printing  business  In 
East  St  Louis,  and  was  very  hopeful  that 
the  son  would  be  able  to  make  a  success 
of  that  business  there.  This  desire  he  fre- 
quently manifested  In  conversations  both  be- 
fore and  after  the  execution  of  the  will,  stat- 
ing, according  to  some  of  the  witnesses,  that 
the  son  was  to  have  all  bis  property  event- 
ually. From  the  testimony  of  others  it  ap- 
pears, however,  that  he  had  for  several 
years  contemplated  a  devise  or  bequest  of 
a  part  of  his  property  for  the  purpose  of 
spreading  the  teachings  of  the  theological 
writer  who  had  founded  the  church  of  which 
he  was  a  member,  and  that  he  consulted 
with  persons  who  were  members  of  the  same 
church  in  regard  to  the  best  method  of  car- 
rying out  bis  purpdse. 

The  great  majority  of  civilized  human  be- 
ings believe  in  the  existence  of  a  life  beyond 
the  grave.  Based  upon  that  belief,  many 
religious  creeds,  differing  widely,  have  been, 
established.  The  fact  that  an  Individual 
holds  any  particular  ■  belief  in  regard  to  a 
future  state  of  existence  cannot,  of  Itself, 
be  evidence  of  an  insane  delusion  or  of 
monomania.  An  Insane  delusion  is  a  belief 
in  something  Impossible  In  the  nature  of 
things,  or  Impossible  under  the  circumstan- 
ces surrounding  the  afflicted  Individual,  and 
which  refuses  to  yield  either  to  evidence  or 
reason.  Riggs  v.  A.  H.  M.  Society,  35  Hun, 
668;  State  v.  Lewis,  20  Nev..  333,  22  Pac. 
241;  Rush  ▼.  Megee,  36  Ind.  80.  We  have 
heretofore  said  that .  "Insane'  delusion  con- 
sists In  the  belief  of  facts  which  no  rational 
person  would  have  believed."  Schneider  v. 
Manning,  121  111.  376,  12  N.  E.  267;  Nice- 
wander  V.  Nlcewander,  161  111.  166,  37  N. 
E.  698.  Such  a  delusion  does  not  exist  un- 
less it  is  one  whose  fallacy  can  be  certainly 
demonstrated,  for,  except  such  demonstra- 
tion can  be  made,  it  cannot  be  said  that 
no  rational  person  would  entertain  the  be- 
lief. Consequently,  no  creed  or  religious  be- 
lief, In  so  far  as  It  pertains  to  an  existence 
after  death,  can  be  regarded  as  a  delusion, 
because  there  Is  no  test  by  which  It  can 
be  tried  and  Its  truth  or  falsity  demonstrat- 
ed. Oass  V.  Oass,  3  Humph.  278;  Orchard- 
son  V.  Cofleld,  171  111.  14,  49  N.  a  197,  40 
U  R.  A.  256,  63  Am.  St  Rep.  211;  Buchanan 


V.  Plerle,  205  Pa.  123,  64  Ati.  583,  97  Am. 
St  Rep.  725.  It  follows,  therefore,  that  a 
belief  in  Swedenborgianlsm,  and  enthusiasm 
manifested  in  propagating  that  faith,  famish 
no  evidence  of  monomania.  Insane  delusion, 
or  Insanity.  While  the  evidence  of  several 
witnesses  Indicates  strenuous  efforts  on  the 
part  of  the  deceased  to  bring  other  persons 
to  hJs  way  of  thinking  about  religions  mat- 
ters. It  does  not  show  any  greater  zeal  on 
his  part  than  frequently  characterizes  those 
of  orthodox  faith  whose  sanity  cannot  be 
doubted.  The  testimony  of  far  the  greater 
number  of  witnesses  who  testified  on  the 
subject  is  to  the  effect  that  he  discussed 
religion  in  a  quiet  and  temperate  manner, 
as  he  discussed  any  other  topic  in  whldi 
he  was  interested,  and  that  if  the  pentm 
to  whom  he  addressed  himself  disagreed 
with  him,  and  had  fixed  views,  he  dropped 
the  matter,  and  did  not  again  refer  to  it 

On  the  day  of  his  death  he  was  at  Van- 
dalia,  in  this  state,  attending  a  teachers' 
Institute,  and  during  the  afternoon  he  deliv- 
ered an  address  to  an  audience  of  about  150 
persons — teachers  and  others.  The  subject 
was  "diild  study,"  to  the  preparation  of 
which  he  had  then  recently  given  consid- 
erable time.  He  was  taken  ill  while  speak- 
ing, and  died  that  night  of  apoplexy. 

The  witnesses  in  this  case,  lx>tb  for  the 
proponents  and  contestants,  were  of  much 
more  than  average  intelligence.  Elev«i  wit- 
nesses testifying  on  the  part  of  the  pro- 
ponents stated  that  the  deceased  was  of 
sound  mind  and  memory  up  to  the  time  of 
his  death.  Among  these  were  persons  of  a 
wide  experience  in  the  affairs  of  their  re- 
spective communities,  which  peculiarly  qual- 
ified them  to  exercise  an  Intelligent  Judg- 
ment In  determining  whether  or  not  the  tes- 
tator was  sane.  Some  of  them  bad  for 
many  years  sustained  close  business  and  so- 
cial relations  with  liim,  and  had  enjoyed  the 
best  of  opportunities  to  form  correct  conclu- 
sions in  regard  to  the  matters  about  which 
they  testified.  They  and  other  witnesses 
testifying  on  the  part  of  proponents  related 
circumstances  and  recounted  occurrences  in 
great  detail  which  indicate  very  strongly 
that  up  to  the  day  of  his  death  Capt  Scott 
transacted  business,  and  passed  among  liis 
friends  and  acquaintances  discussing  litera- 
ture, agriculture,  and  current  events  pre- 
cisely as  be  had  done  for  many  years;  that 
he  was  fully  cognizant  of  the  nature,  ex- 
tent, and  value  of  his  property,  of  his  obli- 
gations to  his  son  and  wife,  and  of  their 
claims  upon  his  bounty,  and  that  he  was 
entirely  sane.  Two  letters  written  by  the 
deceased  were  also  offered  in  evidence  on 
the  part  of  the  proponents,  both  addressed 
to  his  employer.  The  first  Is  dated  Janu- 
ary 26,  1902 — ^two  days  before  the  execution 
of  the  will — and  written  from  Carlisle.  IlL 
It  recites  that  he  is  there  to  attend  a  "quai^ 
terly  meeting"  of  the  Clinton  County  Teacli- 
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ers'  Aasodatlon,  and  advises  the  book  com- 
pany of  tbe  condition  of  its  business  and 
Its  Interests  in  that  town  and  county.  Tbe 
next  Is  dated  February  17,  1902,  and  was 
written  from' East  St  Louis.  It  is  a  com- 
munlcation  of  some  length,  and  states  that 
he  had  attended  the  "quarterly  meeting"  of 
the  Madison  (bounty  Teachers'  Association 
on  the  preceding  Saturday,  and  discusses 
with  intelligence  and  coherence  the  advis- 
ability of  certain  work  that  be  had  in  view 
for  the  company.  Both  letters  Indicate  a 
mind  entirely  sound. 

But  six  witnesses  testified  that  he  was 
not  of  sound  mind  and  memory.  We  have 
carefully  considered  their  testimony.  In 
point  of  intelligence  they  were,  we  tttink, 
the  equals  of  those  who  testified  for  pro- 
ponents, but,  on  the  whole,  not  as  well  qual- 
ified by  knowledge  and  experience  to  judge 
of  the  sanity  of  another.  A  consideration 
of  the  reasons  given  by  them  as  a  Insis  for 
their  opinions  leads  us  to  the  conclusion  that 
by  far  the  greater  weight  of  testimony  was 
upon  the  side  of  proponents.  It  does  ap- 
pear from  the  testimony  that  the  deceased 
had  been  In  ill  health  for  several  years;  that 
he  had  undergone  an  operation  for  a  blad- 
der difficulty;  that  thereafter  he  had  been 
deficient  In  nervous  strength;  that  he  was 
more  easily  exhilarated  or  depressed  than 
in  earlier  years;  that  he  lacked  the  ability 
to  apply  himself  continuously  to  his  busi- 
ness that  he  bad  formerly  possessed;  that 
his  memory  was  not  as  good  as  it  bad  been; 
that  on  account  of  his  HI  health  he  had  been 
relieved  by  his  employer  of  a  portion  of 
his  duties  and  responsibility,  and  was  in  re- 
ceipt of  a  much  lower  salary  than  he  had 
formerly  commanded;  but  all  these  things 
may  be  attributable  to  physical  ills  and  ad- 
vancing years,  and  are  not  Inconsistent  with 
sanity.  Only  two  of  the  witnesses  for  the 
contestants  related  any  drcomstances  wlilch 
seem  to  us  a  sufficient  basis  for  their  con- 
clusion that  be  was  not  of  sound  mind  and 
memory,  and,  being  opposed  "by  a  much 
greater  number  of  witnesses  of  equal  Intel- 
ligence, candor,  and  fairness,  with  equal 
opportunities  of  knowing  the  condition  of 
mind  of  the  deceased,  and  equally  disinter- 
ested, and  whose  conclusions  appeal  to  us 
as  the  more  reasonable,  we  think  a  new 
trial  should  be  awarded. 

In  contests  of  this  class,  which  come  direct- 
ly to  this  court  from  the  court  of  original 
Jurisdiction  by  appeal  or  writ  of  error,  this 
court,  upon  a  proper  assignment  of  error,  re- 
views the  facta;  and  where,  as  here,  tbe  ver- 
dict is  against  the  manifest  weight  of  the 
evidence,  the  decree  should  be  reversed. 
Bradley  v.  Palmer,  193  111.  15,  61  N.  E.  856; 
Schmidt  V.  Schmidt,  201  III.  191,  66  N.  E. 
371.  The  decree  of  the  circuit  court  will  be 
reversed,  and  the  cause  will  be  remanded 
to  that  court  for  a  new  triaL 

Beversed  and  remanded. 


(m  111.  3i» 
ROWB  V.  TAYLORVILLB  ELECTRIC  CO. 
(Supreme  Court  of  lUinoia.     Dec.  22,  1904.) 

DXATH    FROM     EUECTBIOITT— NEOLIOENCE    AND 

CONTBIBUTOBT  NEGLIOENCE — WIRES  IN 

PUBLIC  STBEET— INSULATION. 

1.  A  telephone  employs  fell  from  a  pole  on 
which  he  was  at  work  on  receiving  a  shock  from 
a  current  of  electricity,  caused  by  the  wire  which 
he  was  liandling  coming  in  contact  with  a  live 
wire  of  an  electric  company.  His  ne<^  was 
broken  by  the  fall,  but  if  he  had  used  a  safety 
strap,  with  which  be  was  supplied,  to  fasten 
himself  to  the  pole,  he  would  not  have  fallen. 
Held  that,  if  the  shock  was  suflScient  to  kill  him, 
it  was  immaterial  whether  he  fell  or  not,  and 
that  the  court  would  not  have  been  jostified  in 
directing  a  verdict  on  the  ground  that  he  was 
negligent  in  that  respect 

2.  While  the  duty  of  an  electric  company  to 
maintain  perfect  insulation  does  not  extend  to 
its  entire  system,  it  extends  to  wires  strung  25 
feet  above  ground  in  a  street  where  telephone 
employes  are  likely  to  come  in  contact  there- 
with while  attending  to  their  duties. 

3.  Where  the  wires  of  an  electric  company 
were  not  properly  insulated,  and  an  employ^  of 
a  telephone  company  was  killed  by  the  turning 
on  of  tbe  current  without  the  warning  which 
the  electric  company  was  accustomed  to  give  its 
own  employes  who  were  at  work  about  its  wires, 
it  was  not  liable  for  his  deatli,  in  the  absence 
of  evidence  of  an  agreement  between  the  com- 
panies as  to  signals,  or  any  knowledge  on  the 
part  of  the  electric  company  that  the  telephone 
men  were  relying  thereon. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict 

Action  by  Amy  Rowe,  widow  and  admin- 
istratrix of  Albert  Rowe,  deceased,  against 
the  Taylorvllle  Electric  Company,  for  the 
death  of  plaintUTs  intestate.  There  was  a 
judgment  for  defendant  and  on  a  writ  of 
error  from  the  Appellate  Court,  the  judg- 
ment was  affirmed.  The  Appellate  Court 
thereupon  granted  a  certificate  of  impor- 
tance and  an  appeal  to  the  Supreme  Court 
Judgment  affirmed. 

Sharrock  &  Grundy  and  Lane  &  Cooper, 
for  appellant  Percy  Werner  (J.  E.  Hogan, 
of  counsel),  for  appellee. 

CARTWRIGHT,  J.  Albert  Rowe  was  em- 
ployed by  tbe  Central  Union  Telephone  Com- 
pany in  the  city  of  Taylorvllle.  On  January 
4,  1902,  the  appellee,  the  Taylorvllle  Electric 
Company,  owned  and  operated  an-  electric 
light  plant  In  said  city,  wlilch  had  been  in 
operation  about  eight  years.  Tbe  telephone 
company  had  secured  a  license  to  erect  tele- 
phone poles,  with  wires,  on  the  streets  of 
said  city,  and  on  said  day  Rowe  and  five 
other  employte  of  that  company  were  at 
work  stringing  wires  on  poles  in  North 
street  The  poles  were  set  on  the  same  side 
of  tbe  street  as  those  of  the  electric  com- 
pany, but  were  higher.  The  poles  of  the  elec- 
tric company  were  25  feet  high  and  those  of 
the  telephone  company  30  feet  so  that  the 
telephone  wires  would  be  about  5  feet  above 
the  electric  wires.  When  the  electric  wires 
were  not  carrying  any  current  of  electricity. 
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there  was  no  danger  In  working  above  them, 
but  when  the  cnrrent  was  turned  on  it  was 
dangerous.  They  were  calculated  to  carry 
a  current  of  1,000  volts,  and  500  volts  would 
be  fatal  to  one  coming  in  contact  with  them. 
In  stringing  the  telephone  wires  one  of  them 
broke,  and  Rowe  went  down  a  pole  and 
brought  it  up  again.  lie  was  on  the  pole 
about  25  feet  from  the  ground,  stretching  the 
wire,  when  it  came  in  contact  with  the  par- 
allel electric  light  wire  in  which  there  was 
a  current  of  electrlcit?,  and  he  received  a 
shock  causing  him  to  fall  from  the  pole  upon 
the  frozen  ground.  His  hands  were  badly 
burned,  his  neck  was  broken,  and  he  was 
dead  when  his  companions  reached  him.  His 
widow  and  administratrix,  the  appellant, 
sued  the  appellee  in  the  circuit  court  of 
Christian  county  for  damages  resulting  from 
tilB  death.  In  the  first  count  of  her  declara- 
tion she  charged  defendant  with  negligence 
in  permitting  its  current  of  electricity  to 
escape  and  be  transmitted  to  the  telephone 
wire  which  the  deceased  was  handling.  The 
second  count  charged  defendant  with  negli- 
gence in  turning  on  the  current  of  electricity 
without  giving  a  customary  warning  by  S 
whistle  from  its  engine.  The  third  alleged 
that  the  defendant  knew  that  the  employes 
of  the  telephone  company  only  did  their  work 
when  the  current  was  not  turned  on,  and, 
notwithstanding  this  knowledge,  neglected  to 
give  warning  of  its  Intention  to  turn  on  the 
current.  The  fourth  charged  negligence  in 
using  Imperfectly  Insulated  wires.  The  fifth 
charged  negligence  generally  in  constructing, 
maintaining,  managing,  and  operating  the 
electric  light  plant  An  additional  count  set 
forth  that  it  was  the  custom  of  defendant  to 
sound  a  whistle  five  minutes  before  turning 
on  its  current,  and  that  the  telephone  em- 
ployes relied  upon  such  custom,  and  it  char- 
ged negligence  in  turning  on  the  current 
without  warning.  The  plea  was  not  guilty. 
At  the  conclusion  of  all  the  evidence  the 
court,  at  the  Instance  of  the  defendant,  di- 
rected the  jury  to  return  a  verdict  of  not 
guilty.  A  verdict  was  returned  accordingly, 
upon  which  judgment  was  entered.  Upon  a 
writ  of  error  from  the  Appellate  Oourt  for 
the  Third  District  the  judgment  was  affirm- 
ed. The  Appellate  Court  granted  a  certifi- 
cate of  importance  and  an  a{^eal  to  this 
court 

The  question  to  be  determined  Is  whether 
the  court  erred  in  not  submitting  the  issue  to 
the  jury  and  in  directing  a  verdict  of  not 
guilty.  That  depends  upon  whether  there 
was  evidence  fairly  tending  to  prove  a  cause 
of  action  against  the  defendant  The  evi- 
dence tended  to  prove  the  following  facts: 
The  defendant  had  operated  its  electric  light 
plant  in  the  city  of  TaylorviUe  for  eight 
years,  and  the  wire  at  the  place  of  the  acci- 
dent was  secondhand  when  it  was  put  up. 
The  insulation  of  the  wire  was  old  and  worn 
generally,  and  it  was  oft  and  the  wire  was 


bare  at  a  place  called  a  "joint,"  where  Out 
accident  occurred.  The  electric  light  current 
was  not  turned  on  at  all  times,  but  was 
turned  on  at  different  hours  in  different  sea- 
sons and  on  clear  or  cloudy  days.  When  it 
was  dark  and  cloudy,  it  was  kept  on  all  day, 
and  on  clear  days,  at  the  time  of  year  tliis 
accident  occurred,  it  was  turned  on  about  4 
o'clock  In  the  afternoon.  The  day  of  the 
accident  was  clear  and  bright  It  had  been 
the  custom  of  the  defendant  to  blow  its  wlils- 
tle  about  five  minutes  before  turning  on  the 
current;  to  notify  its  employes,  so  that  If 
they  were  doing  anything  about  the  wires 
they  would  finish  It  and  get  away  before  tbe 
current  was  turned  on.  The  accident  occur- 
red about  IS  minutes  before  4  o'clock,  ac- 
cording to  tbe  watch  of  one  of  the  men,  wiio 
looked  at  it  at  tbe  time.  The  telephone  men 
did  not  expect  that  the  electric  current 
would  be  turned  on  tbe  wires  until  4  o'clock, 
and  they  expected  to  get  through  before  the 
current  started.  There  was  no  signal  given 
before  turning  on  the  cnrrent  on  this  occa- 
sion. Sometimes  the  telephone  men  would 
telephone  the  electric  light  plant  or  secre- 
tary and  treasurer  to  learn  what  time  tbe 
current  would  be  turned  on,  but  they  also 
de|)ended  on  hearing  the  whistle,  and  were 
governed  as  to  the  time  to  quit  work  by  that 
signal.  Rowe  had  been  working  for  the  tel- 
ephone company  about  six  months,  and  was 
experienced  in  the  business.  When  the  tel- 
ephone men  knew  that  the  electric  wires 
were  carrying  the  current,  they  had  means, 
by  the  exercise  of  extra  care,  of  keeping  the 
telephone  wires  off  the  electric  wires,  and 
they  all  understood  the  danger  from  having 
the  wires  come  in  contact  with  each  other. 
It  was  known  to  the  manager  of  the  defend- 
ant that  telephone  wires  were  being  put  up 
In  the  streets,  and  about  three-quarters  of 
an  hour  before  the  accident  the  engineer  of 
defendant  passed  near  where  the  telephone 
men  were  at  work,  and  In  view  of  them;  but 
there  was  no  evidence  that  the  defendant  or 
any  of  its  employ^  knew  that  the  men  w«e 
still  at  work  at  the  time  the  current  was 
turned  on.  The  telephone  men  had  no  inten- 
tion of  continuing  their  work  when  the  elec- 
tric current  was  on  the  wires,  and  they  were 
watching  for  tbe  signal  of  the  whistle,  and 
also  looking  at  their  watches  to  learn  the 
time  of  day.  One  of  the  gang  of  men  bad 
just  locked  at  his  watch,  and  put  It  back  in 
his  pocket,  when  the  accident  occurred.  Rowe 
was  supplied  with  a  safety  strap,  by  which 
to  fasten  himself  to  a  pole  when  working 
with  both  hands,  and  he  was  not  using  it  at 
the  time  of  the  accident 

It  is  contended  that  the  uncontradicted 
evidence  proved  Rowe  to  have  been  guilty  of 
negligence  in  not  using  the  strap  to  fasten 
himself  to  the  pole  when  using  both  hands 
with  the  wire.  If  be  had  used  it  he  would 
not  bare  fallen,  and  his  neck  was  brokeii  by 
tbo  full  of  25  feet  upon  tbe  frosen  ground: 


Digitized  by 


Google 


in.) 


BOWE  V.  TA-TLOEVILIiB  BLBCrPRIC  CO. 


71S 


but  there  was  evidence  tending  to  prove  that 
the  electric  shock  was  fatal.  If  the  shock 
was  sufficient  to  kill  him.  It  was  Immaterial 
whether  he  fell  or  not  The  court  would  not 
have  been  justified  in  directing  a  veidict  on 
the  ground  that  he  was  guilty  of  contribu- 
tory negligence  In  not  using  the  strap. 

The  other  question  Is  whether  the  evidence 
tended  to  prove  actionable  negligence  on  the 
part  of  the  defmdant,  and  the  first  question 
discussed  by  counsel  is  whether  the  condition 
of  the  electric  wires,  as  to  Insnlatlon,  tended 
to  prove  such  negligence.  Counsel  for  ap- 
pellee say  that  the  duty  to  maintain  perfect 
insulation  does  not  extend  to  the  entire  sys- 
tem of  wires,  but  only  to  places  where  the 
defendant  might  reasonably  anticipate  that 
persons  would  go  for  work,  pleasure,  or  busi- 
ness; that  the  duty  did  not  extend  to  wires 
strung  25  feet  above  the  ground  simply  be- 
cause there  was  a  possibility  that  some  per- 
son in  pursuit  of  his  own  business  would 
bring  himself  in  contact-  with  a  wire;  and 
that  there  was  no  duty  to  keep  wires  in  safe 
condition  as  to  telephone  employes  entering 
upon  the  premises  on  their  own  business. 
Electricity  is  a  silent,  deadly,  and  instanta- 
neous force,  and  one  who  uses  It  for  profit  is 
bound  to  exercise  care  corresponding  to  the 
dangers  incident  to  Its  use.  One  duty  is  the 
Insulation  of  its  wires,  but  that  duty  does 
not  extend  to  the  entire  system.  No  duty  of 
that  kind  is  imposed  on  the  owner  oh  his  own 
premises  as  to  trespassers  or  bare  licensees, 
who  are  neither  Invited  upon  the  premises 
nor  there  for  purposes  of  business  vrtth  the 
owner.  The  defendant  was  not  bound  to  as- 
sume that  persons  would  come  upou  Its  pri- 
vate premises  who  were  not  invited  there  or 
brought  there  by  business,  and  thereby  ex- 
pose themselves  to  injury.  But  the  streets 
of  the  city  were  not  the  private  premises  Of 
defendant  The  streets  belong  to  the  public, 
and  the  public,  generally,  have  a  right  to 
use  them.  As  a  matter  of  fact,  the  defend- 
ant must  be  held  to  have  anticipated  that  the 
public  wonld  use  the  streets  as  they  had  a 
right  to  do,  and  also  the  employes  of  the  tel- 
ephone company  would  be  working  in  the 
streets  In  the  business  of  that  company,  and 
might  come  in  proximity  to  its  wires  In  at- 
tending to  their  duties.  The  defendant  was 
not  an  insurer  of  the  safety  of  the  public, 
bnt  it  was  bound  to  know  the  dangers  Inci- 
dent to  the  use  of  the  streets  hy  it,  and  to 
guard  against  such  dangers  by  the  exercise 
of  care  commensurate  with  them. 

Counsel  rely  tipon  the  dedslca  in  Hector 
V.  Boston  Electric  Light  Co.,  IGl  Mass.  568, 
37  N.  E.  778,  25  T^.  It.  A.  654,  as  sustaining 
the  doctrine  contended  for,  but  it  clearly  does 
not  We  explained  In  Commonwealth  Elec- 
tric Co.  V.  Melvflle,  210  111.  70,  70  N.  B.  1052, 
that  in  the  case  referred  to  the  plaintiff  re- 
ceived bis  injuries  while  on  a  roof  of  a 
building,  where  he  bad  no  right  to  be,  and 
was  neither  Invited  nor  licensed  to  he,  and 
\re  decided  that  a  company  operating  wires 


carrying  a  dangerous  current  of  dectridty 
owes  a  duty  to  exercise  reasonable  care  to 
prevent  injury  to  others,  wherever  they  have 
a  right  to  ga  The  duty  extends  to  every 
place  where  persons  have  a  right  to  be, 
whether  for  business,  convenience,  or  pleas- 
ure. The  condition  of  the  electric  wire  as 
to  Insulation  tended  to  prove  negligence  ou 
the  part  of  the  defendant,  which  would  give 
rise  to  a  cause  9f  action  for  an  Injury  to  one 
not  .aware  of  the  danger,  who  had  a  right  to 
rely  upon  the  wire  being  properly  Insulated. 
The  evidence,  however,  was  that  the  tele- 
phone men  were  familiar  with  the  danger, 
and  had  no  intention  of  working  when  the 
electric  current  was  on  the  wires.  The  evi- 
dence was  uncontradicted  that  they  were  not 
relying  upon  the  performance  of  any  duty  to 
Insulate  the  wires,  and  fully  knew  and  under- 
stood the  dangers  arising  from  the  defective 
Insulation.  If  they  knew  that  the  electric 
wire  was  carrying  a  deadly  current,  and  . 
Rowe,  with  full  knowledge  of  the  conditions 
and  dangers,  allowed  the  telephone  wire  to 
come  in  contact  with  the  electric  wire,  there 
could  be  no  recovery  on  the  ground  tliat  the 
Insulation  was  defective.  It  was  only  on  ac- 
count of  his  Ignorance  of  the  current  having 
been  turned  on  that  the  accident  occurred. 

The  only  question,  therefore.  Is  whether 
the  failure  of  the  defendant  to  blow  the  whis- 
tle before  turning  on  the  current  rendered  It 
liable  In  the  case.  The  signal  which  the  de- 
fendant was  in  the  habit  of  giving  by  blow- 
ing the  whistle  was  for  the  benefit  of  its  own 
employes,  so  that.  If  they  were  at  work  about 
the  wlre^  they  would  hurry,  and  get  through 
before  the  current  was  tamed  on.  There 
was  no  evidence  tending  to  prove  any  agree- 
ment between  the  companies  with  respect  to 
giving  signals,  or  any  knowledge  on  the  part 
of  the  defendant  that  the  telephone  men 
were  relying  upon  them.  Neither  was  there 
any  evidence  of  notice  to  the  defendant  that 
the  telephone  men  were  at  work  at  that  time. 
If  there  was  a  duty  of  the  defendant  to  give 
a  warning,  it  was  one  which  extended  to 
everybody,  and  required  the  blowing  of  the 
whistle  to  give  general  notice  that  it  was 
about  to  start  up  the  plant  It  would  not 
be  contended  that  there  was  such  a  .duty  as 
that,  or  that  the  defendant  would  be  guilty 
of  negligence  in  failing  to  give  such  notice 
to  the  public  at'  large.  The  telephone  men 
did  not  expect  the  plant  to  start  until  4 
o'clock,  and  they  were  calculating  to  finish 
their  work  before  that  time,  although  they 
also  expected  to  hear  the  whistle  before  the 
$;urrent  was  turned  on.  In  the  absence  of 
any  proof  tending  to  show  an  agrennent  or 
understanding  that  the  signal  would  be  giv- 
en tor  the  benefit  and  safety  of  the  telephone- 
men,  or  that  the  defendant  knew  they  were- 
relying  upon  the  whistle  as  a  warning,  we^ 
do  not  think  there  was  a  duty  to  give  the- 
wamlng.  If  there  was  no  duty,  the  tele- 
phone men  had  no  legal  right  to  rely  apon 
notice  by  the  whistle,  and  a  failure  to  giv?- 
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It  did  not  duufe  tbe  deCendant  wltlt  negU- 
eence.    It  follows  tbat  tbe  court  did  not  err 
In  i^vliig  the  infltructloQ.    The  Judgment  of 
tbe  Apiiellate  Court  is  affirmed. 
Judgment  affirmed. 


(m  iiL  a.) 


GLOS  et  nx.  ▼.  MILLER. 
(Supreme  Court  of  Illinoia.     Dee.  22,  1904.) 

QUUCriNS    Tl\IJt— PUCADIRO    AND    FBOOP— KYI- 
DENCE   07   TITLE. 

L  Where  ownership  waa  alleged  la  the  bill 
in  a  suit  to  remove  a  tax  deed  as  a  cloud  on 
complainant's  title,  it  waa  necessary  to  prove 
it,  thoueh  it  was  neither  admitted  nor  denied. 

X  A  deed  from  a  third  person  to  complainant 
in  a  bill  to  remove  a  cloud  from  title,  without 
further  proof  as  to  possession  or  title,  does  not 
establish  title, 

3.  To  remove  a  cloud  from  title  it  must  not 
only  be  alle^d  that  complainant  is  the  owner 
o!  the  premises,  but  also  either  that  complain- 
ant ia  in  posseaiion  at  the  time  of  filing  the 
bill,  or  that  they  are  vacant  and  nnoccupied 
when  it  is  hied. 

4.  In  a  suit  to  remove  a  cloud  from  title, 
evidence  that  tbe  premises  were  vacant  two 
yeans  before  the  bill  was  filed  is  Insufficient  to 
show  that  they  were  vacant  at  that  time. 

3,  In  a  suit  to  remove  a  cloud  from  the  title 
to  vacant  and  nnoccupied  premises,  evidence 
that  complainant  paid  taxes  thereon  for  some 
seven  years  does  not  show  that  title  waa  ac- 
quired thereby,  where  It  is  not  shown  that  they 
were  vacant  and  unoconpied  during  all  of  that 
time,  or  tliat  possession  was  taken  thereafter. 

Appeal  from  Superior  Court;  Cook  County; 
M.  Kavanagb,  Judg& 

Bill  by  James  A,  Miller  against  Jacob  and 
Bmma  J.  Glos.  Vrom  a  decree  In  favor  of 
complainant,  defendants  appeaL    Bevwsed. 

Jacob  Oloa  and  John  B.  O'Connor,  for  ai»- 
peUantii.    H.  M.  Mattbewa,  for  appellee. 

MAGRUDBH,  J.  This  is  a  bill,  filed  on 
January  9,  1904,  In  tbe  superior  conrt  of 
Co(A  coonty  by  tbe  appellee  against  the  ap- 
pellants to  remove  a  tax  deed  as  a  cloud  uimn 
certain  lots  in  Cook  county,  alleged  to  be 
owned  by  tbe  appellee.  Answers  were  filed 
by  tbe  appellants,  to  which  replications  were 
filed.  Upon  a  bearing  of  the  cause  tbe  court 
below  entered  a  decree  declaring  tbe  tax 
deed  void,  and  setting  It  aside  upon  certain 
conditions,  and  also  setting  aside  a  convey- 
ance from  Jacob  Glos,  holder  of  the  tax  title, 
to  Bmma  J.  Glos,  his  wife.  Tbe  present  ap- 
peal is  prosecuted  from  tbe  decree  so  entered. 

The  bill  in  this  case  avers  tbat  appellee, 
tbe  complainant  therein,  is  tbe  owner  of  tbe 
property  charged  to  be  clouded  by  tbe  tax 
deed  sought  to  be  removed.  The  record 
shows  that  tbe  allegation  of  ownendiip,  as 
made  In  the  bill,  was  denied  by  both  of  the 
appellants  (defendants  below)  In  their  an- 
swers. Coonsel  for  appellee  seeks  to  distin- 
guish this  case  from  the  case  of  Hewes  t. 
Glos,  170  IIL  436,  48  N.  B.  922,  by  stating 
tbat  tbere  tbe  ownership  of  tbe  complainant 
was  denied  by  tbe  defendant,  but  tbat  In 
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the  case  at  bar  tbe  ownership  of  tbe  com- 
plainant is  not  denied  by  either  defendant 
Counsel,  however,  Is  mistaken  in  this  state- 
ment In  the  record  tbe  answer  of  Bmma  J. 
Glos  contains  the  following:  "She  denies  tbat 
said  complainant  is  the  owner  of  or  in  posses- 
sion of  the  premises  in  said  bill  described." 
Tbe  record  also  shows  the  following  state- 
ment In  tbe  answer  of  Jacob  Glos,  tlie  other 
appellant  and  tbe  other  defendant  below,  to 
wit:  "He  denies  tbat  said  complainant  is 
tbe  owner  of  or  in  possession  of  tbe  premises 
In  said  bill  described." 

Inasmuch  as  ownership  is  alleged  In  the 
bin,  and  denied  In  the  answers,  it  was  neces- 
sary for  appellee  to  prove  such  ownership, 
and  It  would  have  been  necesaaiy  to  prove  it 
If  It  had  been  neither  admitted  nor  denied. 
The  only  proof  of  ownership  introduced  is  a 
warranty  deed  dated  November  6,  1889,  exe- 
cuted by  William  H.  Jacobs  and  bis  wife^ 
and  conveying  the  premises  In  question  to 
appellee.    There  is  no  proof  tbat  appellee 
was  ever  In  possession  of  the  premises  In 
question.    A  deed  from  a  third  person  to  the 
complainant  in  a  bill  to  remove  a  cloud  from 
tbe  title,  without  further  proof  as  to  posses- 
sion or  title,  does  not  establish  title.    Proof 
of  possession  under  claim  of  ownership  Is 
prima  fade  evidence  of  such  ownership  in 
tbe  claimant  so  In  possession,  and  a  deed 
from  a  grantor  In  possession  may  be  suffi- 
cient prima  facie  evidence  of  ownership;  bat 
It  is  held  by  this  court  that  a  deed  alone, 
without  such  possession.  Is  not  sufficloit  to 
establish  tlUe.    Hewes  v.  Glos,  170  111.  436, 
48  N.  B.  922;  Glos  v.  Huey,  181  DL  149,  M 
N.  E.  905;  Harland  ▼.  Eastman,  119  HI.  22,  8 
N.  B.  810;  Glos  t.  Perkins,  188  Ul.  467,  S8  N. 
B.  971.    In  a  bill  to  remove  a  cloud  from  title 
it  must  not  only  be  alleged  tliat  tbe  complain- 
ant Is  the  owner  of  the  premises,  bnt  also 
either  that  the  complainant  is  in  the  pos- 
session of  the  premises  at  tbe  time  of  filing 
tbe  bill,  or  that  the  premises  are  vacant  and 
unoccupied  when  the  bill  is  filed.    Glos  ▼. 
Randolph,  133  111.  197,  24  N.  E.  426;   Gloa  ▼. 
Perkins,  supra;  Glos  r.  Kemp,  192  111.  72,  61 
N.  B.  473.    Tbe  bill  In  tbe  present  case  al- 
leges tbat  the  premises  were  vacant  and  nn- 
occupied at  tbe  time  It  was  filed,  and  It  was 
necessary  for  the  appellee  to  prove  tbat  tbe 
premises  were  so  vacant  and  unoccupied  at 
tbe  time  the  bill  was  filed.    The  evidence 
shows  tbat  the  lots  in  question  were  vacant 
and  unoccupied  at  a  period  several  years 
anterior  to  the  filing  of  tbe  bill,  but  there  la 
no   testimony  to  show   tbat  they   were   so 
vacant  and  unoccupied  at  any  time  less  than 
two  years  prior  to  the  filing  of  the  bill.     It 
was  not  sufficient  to  show  that  the  premises 
were  vacant  two  years  before  the  bill   was 
filed.    In  Glos  v.  Perkins,  suq[>ra,  it  was  held 
that  evidence  that  property  was  vacant  and 
unoccupied  some  years  betare  the  filing  of  a 
bin  to  cancel  tax  deeds  as  clouds  upon  com* 
plainant's  title  does  not  sopport  an  allegation 
tbat  tbe  i^roiwrt^  was  vacant  and  OBOccopied, 
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since  It  cannot  be  presuned  from  such  proof 
tbat  tbe  property  remained  unoccupied  up 
to  tbe  time  tbe  bill  was  filed;  It  being  said 
in  that  case,  "There  is  no  fixed  or  continuing 
condition  of  property  as  to  being  vacant  or 
unoccupied."  It  thus  appears  that  appellee 
faUed  to  prove  by  satisfactory  evidence  not 
only  the  allegation  In  bis  bill  that  he  was  tbe 
owner  of  the  property,  but  also  the  allegation 
therein  contained  that  the  property  was  va- 
cant and  unoccupied  at  tbe  time  of  the  filing 
of  the  biU. 

This  case  is  distinguishable  from  the  case 
of  Glos  V.  Randolph,  138  111.  268,  27  N.  E. 
941,  upon  which  counsel  for  the  appellcnts 
relies.  In  the  case  of  Glos  v.  Randolph,  su- 
pra, testimony  was  Introduced  orally  upon 
the  hearing  that  tbe  complainant  In  tbe  bill 
was  the  owner  of  the  land,  but  such  testi- 
mony, though  Incompetent;  was  introduced 
without  objection.  Here,  however,  tbe  rec- 
ord shows  that  when  appellee.  Miller,  testi- 
fied upon  the  hearing  below  tbat  he  was  the 
owner  of  the  lots  In  question,  counsel  for  ap- 
pellants objected  to  tbat  testimony,  and 
upon  bis  motion  the  testimony  was  stricken 
out. 

Tbere  Is  testimony  to  tbe  effect  that  appel- 
lee paid  taxes  upon  the  premises  for  some 
seven  years,  but  it  is  not  shown  that  they 
were  vacant  and  unoccupied  during  all  of  the 
seven  years,  nor  that  posses8i<«  was  taken 
thereafter;  hence  no  titie  was  acquired  by 
tbat  means. 

For  the  reasons  above  stated,  we- are  of 
the  opinion  that  the  decree  of  the  court  be- 
low is  erroneous.  Accordingly,  the  decree 
of  tbe  superior  court  of  Oook  county  Is  re- 
versed, and  the  cause  is  remanded  to  that 
court  for  further  proceedings  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remanded. 


(2U  III.  186) 

PINKSTAFF   V.   ALLISON   DITCH    DIST. 

NO.  2  OF  LAWRBNCB  COUNTY. 

(Supreme  Court  of  Illinois.    Dee.  22,  1904.) 

DRAINS — ASSESSICERT    OV    BKNSTITB    AND    DAlf- 
AGES. 

1.  An  assessment  roll  of  benefits  and  damages 
to  lands  within  a  drainage  district,  prepared 
by  a  jury  who  went  on  the  land,  is  prima  facie 
evidence  that  the  lands  will  receive  the  amount 
in  benefits  assessed  by  them. 

2.  In  proceedings  to  correct  an  assessment 
roU  of  benefits  and  damages  in  a  drainage  dis- 
trict, the  jury  were  properly  instructed,  as  to  a 
certiin  40-acre  tract,  that  they  must  consider 
and  allow  as  proper  elements  of  damages  the 
inconvenience  of  cultivation  because  of  the  dif- 
ficulty of  access  to  its  different  parts  by  reason 
of  being  severed  by  tbe  ditch  thereon,  and  also 
tbe  damages  for  injury  caused  by  throwing  dirt 
therefrom  on  the  land,  and  tbe  damages  caused 
by  constructing  a  bridge  across  the  ditch,  if  the 
jury  should  find  a  bridge  to  be  necessary.  Held, 
tbat  the  proof  being  undisputed  that  a  new 
ditch  was  to  be  constructed  across  Buch  tract, 
of  such  size  that,  when  completed,  the  dirt  ex- 
cavated therefrom  would  form  a  substantial  em- 
bankment along  its  sides,  and  render  necessary 
a  bridge,  in  order  tliat  the  owner  might  have 


full  access  to  his  landsr  a  finding  by  the  jury 
tliat  the  tract  would  not  be  damaged  in  any 
amount  was  contrary  to  the  law  and  the  evi- 
dence, and  the  court  erred  in  confirming  the 
assessment  roll  in  so  fax  as  it  referred  to  such 
tract 

Appeal  from  Circuit  Court,  Lawrence 
County;  J.  D.  Madding,  Judge. 

Proceedings  for  the  assessment  of  bene- 
fits and  damages  in  the  Allison  Ditch  District 
No.  2  of  Lawrence  County.  From  a  Judg- 
ment confirming  the  corrected  assessment 
roll,  Charles  PlnkstafC  appeals.  Afllrmed  In 
iwrt,  and  reversed  in  part 

This  Is  an  appeal  from  a  Judgment  of  the 
county  court  of  Lawrence  county  confirming 
the  corrected  assessment  roll  of  benefits  and 
damages  returned  by  the  jury  In  Allison 
Ditch  District  No.  2— a  district  organized 
under  the  levee  act,  and  comprising  lands 
located  In  said  connty — so  far  as  it  applies 
to  tbe  lands  of  appellants.  The  district  was 
organized  for  the  purpose  of  widening,  deep- 
ening, and  extending  certain  ditches  situated 
within  the  boundaries  of  the  district,  which 
prior  to  tbe  organization  of  Allison  Ditch 
District  No.  2  had  been  constructed  by  Al- 
lison Drainage  District  No.  1,  which  last- 
named  district,  prior  to  the  organization  of 
District  No.  2,  had  been  dissolved  by  an 
order  of  the  county  court  of  said  connty  un- 
der the  provisions  of  section  47V^  of  the 
drainage  act  of  1889  (Hnrd's  Rev.  St  1899, 
c.  42,  {  122a).  The  new  district  contains  11,- 
500  acres  of  land,  and  the  estimated  cost 
of  the  proposed  drainage  system  is  $25,000. 
The  appellant  owns  480  acres  of  land  located 
within  the  district,  and  the  benefits  to  his 
lands  were  assessed  at  $1,194.76.  Tbe  as- 
sessment roil  and  a  map  of  the  district  were 
introduced  in  evidence,  and  It  was  admitted 
tbe  engineer's  report  showed  a  necessity  for 
deepening  and  widening  the  old  ditches 
within  the  district  in  order  to  furnish  an  out- 
let for  the  waters  of  the  district  No  fur- 
ther proof  was  introduced  on  behalf  of  the 
appellee.  The  proof  of  the  appellant  tended 
to  show  bis  lands  were  high  and  dry,  or 
were  amply  drained  by  ditches  constructed 
thereon  at  his  own  expense  prior  to  the  or- 
ganization of  the  new  district;  that  the  out- 
let for  the  drainage  of  his  land  through  said 
ditches  was  ample;  tbat  on  40  acres  of  his 
land  a  new  ditch  was  to  be  constructed; 
that  the  dirt  taken  from  the  new  ditch  would 
be  piled  along  the  sides  of  the  ditch;  and 
that  it  would  be  necessary  to  bridge  said 
new  ditch  to  connect  the  portions  of  appel- 
lant's lands  which  were  severed  by  its  con- 
struction. The  jury,  upon  the  final  hearing, 
made  no  change  In  the  original  assessment 
roll  so  far  as  it  applied  to  appellant's  land, 
and  over  bis  objection  the  corrected  assess- 
ment roll  was  confirmed  by  the  court 

W.  F.  Foster,  for  appellant  S.  B.  Row- 
land and  C.  J.  Borden,  for  appellee. 

HAND.  J.  (after  stating  the  facts).  The 
record  In  this  case  is  meager  and  Imperfect- 
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ly  abstracted.  We  imdentand  tberefrom, 
bowever,  that  the  money  raised  by  the  as- 
sessment In  question  will  be  expended  main- 
ly In  widening,  deepening,  and  extending 
two  or  more  dltcbes  located  within  the  dis- 
trict Into  which  the  landowners  of  the  dis- 
trict'may  drain  the  waters  from  tlielr  lands, 
and  which,  when  connected  by  laterals  lato 
one  main  ditch,  will  cari7  the  accumulated 
waters  of  the  district  Into  the  Wabash  rirer, 
Into  which  the  main  ditch  empties.  The 
lands  of  the  appellant  are  located  In  the 
part  of  the  district  which  Is  situated  most 
ronotely  from  the  river,  and  the  waters, 
therefore,  from  his  lands,  will  flow  a  longer 
distance  before  reaching  the  river  than  the 
waters  which  flow  from  the  lands  situated 
in  the  district  located  near  the  river;  and 
It  Is  apparent  the  old  drains  constructed  by 
appellant  upon  his  lands  .will  be  of  little 
value,  if  any,  for  drainage  purposes,  unless 
the  waters  carried  therein  can  find  an  outlet 
by  means  of  which  they  will  be  carried 
away  from  his  lands.  The  Jury  went  upon 
the  lands  of  the  district,  Including  those  of 
appellant,  and  the  assessment  roll  prepared 
l^  them  is  prima  facie  evidence  that  the 
lands  of  the  district.  Including  those  of  ap- 
pellant, will  receive  the  amount  In  bene&ts 
assessed  by  the  Jury  against  the  several 
tracts  located  within  the  district,  from  the 
construction  of  the  system  of  drainage  pro- 
posed within  the  district  Trigger  v.  Drain- 
age District  Ko.  1,  193  111.  230.  61  N.  E.  1114. 
The  proofs  by  which  tlie  prima  facie  case 
made  by  the  introduction  of  the  assessment 
roll  was  sought  to  be  overcome  was  couflned 
almost  wholly  to  the'  testimony  of  appellant 
From  a  reading  of  the  testimony  of  appel- 
lant and  the  witnesses  called  by  him,  as 
abstracted,  we  think  the  court  did  not  err 
in  conBrming  the  action  of  the  Jury  as  to 
the  lands  of  appellant  located  within  the 
district  with  the  exception  of  the  southwest 
quarter  of  the  northwest  quarter  of  section 
2S,  township  4,  range  10  west,  which  40 
acres  Is  the  tract  of  land  upon  which  a  new 
ditch  Is  proposed  to  be  constructed.  The 
court  upon  the  hearing  Instructed  the  Jury 
"that  in  correcting  their  assessment  roll  of 
the  southwest  quarter  of  the  northwest  quar- 
ter of  section  28  In  township  4  north,  range 
10  west  belonging  to  Charles  PinkstafC,  that 
the  Jury  must  consider  and  allow  as  prop- 
er elements  of  damage  the  inconvenience  of 
cultivation  by  reason  of  difficulty  of  access 
to  the  different  parts  of  his  land  by  reason 
of  being  severed  by  the  digging  of  the  ditch 
thereon,  and  also  the  damages  for  Injury 
caused  by  throwing  dirt  from  the  ditch  on 
said  land,  and  the  damages  caused  by  the 
construction  of  a  bridge  across  the  ditch, 
if  the  Jury  should  And  a  bridge  to  be,  neces- 
sary." In  McCaleb  v.  Coon  Kun  Drainage 
A  Levee  District  100  111.  549.  60  N.  E.  898, 
the  eU>ments  of  damage  pointed  out  in  this 
instniction  were  recognized  as  proper  ele- 
<nents  to  be  taken  Into  consideration  by  the 


Jnry  in  assessing  damages  to  landa  to  be 
assessed  within  a  district  organized  xa&er 
the  levee  act  The  proof  shows,  without 
question,  that  a  new  ditch  was  to  be  con- 
structed across  said  40-acre  tract;  that  the 
tract  would  be  severed  thereby;  tliat  the 
ditch  was  pf  such  size  that  when  complet- 
ed, the  dirt  excavated  tberefrom  would, 
when  piled  along  the  side  of  the  ditch,  form 
substantial  embankments;  and  that  It  would 
be  necessary  to  bridge  the  ditch  in  order  that 
appellant  might  have  full  access  to  his  lands 
located  upon  either  side  of  said  ditch.  The 
statute  required  the  Jury,  in  the  assessment 
roll,  to  state  in  separate  columns  the  amount 
of  benefits  assessed,  the  amount  of  damages 
allowed,  and  the  excess  of  either  benefits 
or  damages.  The  Jury  stated  in  the  assess- 
ment roll,  in  the  proper  column,  that  the 
benefits  to  said  40-acre  tract  will  be  $170, 
and  expressly  fodnd  that  the  tract  will  not 
be  damoged  In  any  amount  This  finding 
was  contrary  to  the  law  and  the  evidence, 
and  the  county  court  erred  in  confirming  the 
assessment  roll  so  far  as  it  applied  to  said 
40-acre  tract  The  Judgment  of  the  county 
court  confirming  the  assessment  roll  as  to 
the  southwest  quarter  of  the  northwest 
quarter  of  section  28,  township  4  north, 
range  10  west  will  be  reversed.  As  to  the 
other  lands  of  appellant  embraced  in  the 
asseRKment  roll,  the  Judgment  of  the  county 
cour^  will  be  affirmed,  and  the  case  will  l>e 
remanded  to  the  county  court  for  further 
proceedings  in  accordance  with  the  views 
herein  expressed.  The  parties  will  pay  their 
own  costs  in  this  court. 
Affirmed  la  part  ^nd  remanded. 

033  III.  U9.) 

ONASCH  T.  ZINKEL  et  aL 

(Supreme  Court  of  Illinois.     Dea  22.  1904.) 

BESULTINO  TBDST8— EVIDBKCE— BDTFICIENCT— 
PURCHASE  OF  LAND  IN  WIFE'S  NAMK— PAT- 
MENT— CONTBIBUTION  BT  ADULT  AND  MINOB 
CUILDREN    AND    HUSBAND   AND    WIFE. 

1.  A  resulting  trust  will  not  arise  in  favor 
of  one  paying  a  part  of  the  price  of  land  con- 
veyed to  anotlier  unless  it  is  snovm  that  be  paid 
some  d(?fiTiite  part  of  tlie  conaideration. 

2.  Evidence  in  a  suit  by  a  hiisb-ond  to  declare 
a  resulting  trust  in  property  held  in  the  name 
of  bis  deceased  wife,  and  i>aid  for  oat  of  a  fund 
to  which  ttie  husband  and  wife  and  adult  and 
minOF  children  contributed  from  their  earning 
while  the;  lived  together  as  a  family,  examined, 
and  h€l4  insufficient  to  prove  what  proportion 
of  the  fund  was  earned  by  the  father  and  minor 
children,  and  hence  insuificient  to  create  a  re- 
sulting trust. 

Appeal  from  Superior  Court,  Cook  County; 
Theo.  Brentnno,  Judge. 

Suit  for  partition  by  Angnste  Zlnkel  and 
another  against  Joban  Onasch  and  others. 
From  a  decree  granting  the  prayer  for  par- 
tition, defendant  Johan  Onasch  appeals.  Af- 
firmed. 

This  was  a  proceeding  brought  in  the  su- 
perior court  of  Cook  oounty  by  Angnsfe  ^in- 
kel  and  Albertlue  Boldt,  children  of  ▲Ibw 
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tine  Oniiscb,  deceased,  to  partitloii  a  certain 
lot  In  the  dty  of  Chicago,  the  legal  title  to 
xrUch  had  been  In  said  Albertlne  Onaach  at 
the  time  of  her  death.  She  left,  her  rarrlr- 
ing,  Johan  Onascb,  her  husband,  Augoste 
Ziukel,  Albertlne  Boldt,  and  Adeline  Welch- 
man,  her  children,  and  Llllle  Onaach,  the 
dau^ter  of  Charles  Onascb,  a  deceased  son, 
as  her  only  heirs  at  law.  The  bill  averred 
that  Johan  Onasch  is  entitled  to  dower  In 
the  premises,  and  that  the  children  and 
grandchildren  are  each  seised  in  fee  simple, 
by  Inheritance  from  Albertlne  Onasch,  of  an 
nndlvided  one-fourth  part  of  the  premises 
subject  to  said  dower.  A  cross-bill  was  flled 
by  Johan  Onasch,  which,  with  the  answer 
thereto  and  the  replication  to  the  answer, 
presented  the  Issue  whether  or  not  there  was 
a  resnlting  trust  in  the  premises  for  the  ben- 
efit of  Johan  Onaach,  the  legal  title  being 
held  by  Albertlne  Onasch,  and  this  was  the 
only  contested  question  in  the  case.  The 
master,  to  whom  the  cause  was  referred  to 
take  the  evidence  and  report  his  conclusions 
to  the  court,  found  that  there  was  no  result- 
ing trust,  but  that  Johan  Onasch  was  enti- 
tled to  an  estate  of  homestead  in  the  prem- 
ises, and  recommended  that  homestead  and 
dower  be  set  oft  to  him,  and  that  the  prayer 
of  the  bill  for  a  partition  be  granted.  A  de- 
cree was  thereupon  entered  In  accordance 
with  the  master's  report  This  appeal  la 
prosecuted  by  Johan  Onasch. 

The  controlling  facts  are  as  follows:  Jo- 
han Onasch  and  family  prior  to  1882  lived 
In  Germany.  During  that  year  Auguste  and 
Albertlne,  daughters,  and  Charles,  a  son, 
left  Germany  and  came  to  Chicago,  where 
they  obtained  work.  Auguste  was  then  20 
years  of  age,  Albertlne  22,  and  Charles  15. 
in  the  spring  of  1884  these  children  sent 
their  parents  the  money  necessary  to  pay 
the  passage  of  the  remainder  of  the  family 
to  Chicago.  The  parents  and  Adeline  and 
August,  children,  arrived  in  that  city  during 
the  month  of  April,  1884.  Adeline  was  then 
13  years  of  age,  and  August,  who  predeceas- 
ed bis  mother,  was  10  years  of  age.  The  par- 
ents had  no  money  or  property  wbatev^. 
The  family  rented  a  bouse  and  commenced 
hona^eeping.  The  mother  k^t  the  purse 
and  managed  the  affairs  of  the  family,  and 
the  children  and  Johan  Onasch  turned  over 
all  the  money  earned  by  them  to  her.  Alber- 
tlne had  $65  and  Auguste  $20  saved  when 
their  parents  arrived  in  Chicago,  and  they 
turned  those  amounts  over  to  their  mother. 
Albertlne,  the  daughter,  lived  with  the  fam- 
ily until  October,  1884,  when  she  was  mar- 
ried to  Carl  Boldt  During  this  time  she 
was  earulng  from  $5.50  to  $0  per  week.  Au- 
guste's  wages  amounted  to  from  $3  to  $5  a 
week  nntU  some  time  In  1887,  when  she  was 
married  to  Albert  Zlnkel.  During  this  pe- 
riod she  did  not  take  her  meals  with  the 
f.imlly,  but  received  her  board  in  addition  to 
fhe  wages  for  her  work.  Charles  Onasch 
-earned  from  $6  to  $12  per  week  until  1889, 


when  be  was  married.  He  died  In  1891,  leav- 
ing a  daughter,  LiUle  Onasch,  who  was  a 
party  defendant  below.  Adeline  also  com- 
menced work  In  1884  as  a  nurse  girl,  and 
earned  $1  per  week  at  first  but  her  wages 
gradually  Increased  until  she  was  earning  $7 
per  wedc  prior  to  her  marriage  to  William 
Weichman  in  1891.  There  is  evidence  that 
August  OnascJh  also  earned  money  up  to  the 
time  of  his  death,  which  occurred  about  1891. 
Johan  Onasch,  the  appellant  had  suffered  the 
loss  of  one  of  his  arms.  He  obtained  em- 
ployment in  August  or  September  following 
his  arrival  in  Chicago,  carrying  newspapers, 
which  is  the  only  occupation  be  had  up  to 
the  time  of  his  wife's  death.  The  evidence 
is  conflicting  as  to  the  amount  earned  by  him 
at  his  work.  During  the  earlier  years  It  was 
$3  to  $4  per  week.  Later  his  wages  were 
higher.  Kach  member  of  the  family,  includ- 
ing the  father,  turned  his  or  her  wages  over 
to  the  mother  each  week.  During  the  first 
year  of  thelc  life  in  Chicago,  Mrs.  Onascb 
engaged  in  sewing  for  any  who  would  em- 
ploy her,  and  her  earnings  were  added  to 
those  of  the  other  members  of  the  family. 
On  January  14,  1886,  Albertlne  Onasch,  the 
mother,  purchased  the  lot  in  question  for 
$650,  and  took  title  to  herself,  paying  $125 
down,  and  the  balance  in  Installments,  out 
of  money  saved  from  the  sources  above  enu- 
merated. About  a  month  after  purchasing  the 
lot,  a  sniall  frame  cottege  was  purchased  for 
$150  and  moved  upon  the  lot;  the  contract 
for  the  purchase  being  taken  in  the  name  of 
Johan  Onasch,  but  the  house  being  paid  for 
out  of  the  funds  held  by  his  wife.  In  1889 
a  brick  house  was  erected  on  the  lot  the  con- 
tract for  the  same  being  made  in  the  name 
of  Johan  Onasch.  Part  of  the  money  used 
In  building  this  house  was  paid  by  Mrs. 
Onasch  out  of  the  savings  from  the  wages  of 
her  husband  and  children  which  bad  been 
turned  over  to  her,  and  the  balance  was  bor- 
rowed, and-  subsequently  repaid  by  her  with 
money  saved  In  the  manner  above  mentioned, 
and  from  rents  received  from  the  buildings 
on  the  lot  Taxes  were  paid  from  the  fund 
held  by  her,  and  the  tax  receipts  were  taken 
In  her  name.  Evidence  was  introduced  tend- 
ing to  show  that  Albertlne  Onasch  had  made 
statements  before  her  death  to  the  effect  that 
the  property  belonged  to  her  husband.  Other 
witnesses  testified  that  she  said  that  the 
property  had  been  paid  for  with  money  sav- 
ed from  the  children's  wages. 

Albert  W.  May,  for  appellant  August 
Marx,  for  appellees. 

SCOTT  J.  (after  stating  the  facta).  Ap- 
pellant by  his  answer,  admits  that  the  title 
to  the  property  was  held  by  his  wife  at  the 
time  of  her  death,  but  avers  that  the  prop- 
erty was  in  fact  owned  Jointly  by  himself 
and  wife.  By  his  cross-bill  he  sets  up  an 
Inconsistent  claim,  which  is  that  the  prop- 
erty waa  purchaaed  and  paid  for  with  his 
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f ni)ds,  And  the  title  taken  to  tbe  wife,  where- 
fore a  trust  resulted,  by  virtue  of  which  he 
Is  the  equitable  owner  of  tJie  whole  of  the 
property.  Onasch  and  wife  came  to  this 
country  In  April,  1884.  Tbe  deed  for  the 
property  was  made  January  14,  1886.  In 
the  meantime  the  wife  bad  been  the  custo- 
dian of  the  funds  earned  by  tbe  Tarlous 
members  of  tbe  family,  except  that  the 
daughter  Aibertlne  was  married  in  October, 
1884,  and  thereafter  paid  notblng  to  tbe 
family  fund.  This  fund  to  which  all  con- 
tributed was  used  by  the  mother,  who  in- 
curred and  paid  the  various  household  and 
family  expenses,  and  out  of  these  earnings 
the  real  estate  was  purchased  by  her,  with 
title  to  herself.  On  the  authority  of  Skahen 
T.  Irving,  206  lU.  597,  69  N.  E.  510,  appel- 
lant urges  that  the  earnings  of  the  minor 
children,  contributed  to  the  purchase,  should 
be  regarded  as  the  property  of  tbe  father. 
Whether  that  be  true  where,  as  here,  the 
mother  is  virtually  the  head  of  the  family, 
and  tbe  wages  of  the  minor  children  are  paid 
directly  to  her,  with  the  father's  knowledge 
and  consent,  and  without  passing  through 
his  bands,  it  is  unnecessary  to  now  deter- 
mine. The  fund  resulted  principally  from 
the  earnings  of  the  daughters,  Aibertlne, 
Augnste,  and  Adeline,  and  the  son,  Charles. 
Each  of  the  two  daughters  Alberdne  and 
Auguste  had  reached  her  majority  before 
the  parents  came  from  Germany.  The  son 
and  the  remaining  daughter  were  minors 
until  after  the  purchase  of  the  property. 
Adeline  in  1884  was  but  13  years  of  age,  and 
worked  as  a  nurse  girl  at  first  for  $1  per 
week.  It  is  manifest  that  she  could  have 
contributed  but  little  to  the  fund.  Appel- 
lant's earnings  also  went  into  tbe  family 
purse,  bat  the  preponderance  of  the  evi- 
dence shows  that  during  tbe  greater  imrt 
of  the  time  after  his  arrival,  and  up  to  the 
date  of  the  deed,  he  earned  but  fS  or  $4  per 
week,  and  never,  up  to  that  time,  more  than 
$7  per  week.  The  evidence  also  shows  that 
the  wife,  during  her  first  year  in  Chicago, 
did  sewing  for  persons  not  members  of  her 
family,  and  that  her  earnings  were  used 
In  common  with  those  of  her  husband  and 
children. 

If  it  be  conceded  that  the  money  earned 
by  the  minors  should  be  treated  as  the  prop- 
erty of  tbe  father,  there  is  still  no  basis 
upon  which  that  earned  by  the  mother  and 
the  two  adult  daughters  could  be  so  regard- 
ed. These  two  daughters  came  from  Ger- 
many about  18  months  before  their  parents, 
and  were  in  the  employ  of  strangers,  and 
collected  their  own  wages.  No  presumption 
that  ttiis  money  belonged  to  the  father  aris- 
es from  the  fact  that  they  paid  it  to  their 
mother,  and,  while  the  daughter  Aibertlne 
contributed  to  the  family  treasury  for  a  peri- 
od of  only  about  6  months  after  the  parents 
came  here,  yet  when  the  mother  reached 
Ohlcago  she  received  from  this  daughter  $60, 
which  the  latter  bad  accumulated  from  her 


wages  prior  to  that  time,  and  such  sums 
as  were  paid  out  of  her  wages  during  tbe 
6-months  period  were  in  addition  to  tbtt 
amount  It  is  impossible  to  determine  by 
this  record  what  amount  or  what  pr(^t- 
tion  of  the  fund  tliat  went  into  the  purcluae 
of  this  property  was  earned  by  the  minor 
children  and  by  the  father.  The  cross-bill 
charges  that  the  property  was  paid  for  wltb 
funds  belonging  solely  to  appellant,  and 
avers  that  he  is  therefore  the  owner  of  tbe 
entire  property.  A  trust  will  not  result  to 
one  who  pays  or  furnishes  a  part  only  of 
the  purchase  money  of  land  conveyed  to  an- 
other, unless  it  be  some  definite  amount  or 
some  definite  part  of  tbe  whole  considera- 
tion, as  one-half,  one-third,  or  tbe  like.  Reed 
V.  Reed,  135  III.  482,  25  N.  El  1095;  Ste- 
phenson V.  McClintock,  141  111.  604,  31  N. 
B.  310;  Pickler  v.  PIckler,  180  IlL  168,  54 
N.  E.  311;  Devine  v.  Devine,  180  III.  44*. 
54  N.  B.  336;  Cllne  v.  CUne,  204  III.  130,  68 
N.  E.  545. 

Applying  this  rule  to  the  record  l>efore  us, 
it  is  manifest  that  the  decree  of  the  coort 
I)elow  should  not  be  disturbed,  and  It  will 
accordingly  be  affirmed.    Decree  affirmed. 


(2u  ni.  »») 
DAVIS  V.  PFEIPFBR 
(Supreme  Court  of  Illinois.    Dec.  22.  1904.) 

VENDOB  AND  PUBCHASEB— CORTBACT— SPKCinC 
FEBFOKMANCE— PABXIES  PLAINTIIV. 
1.  Where  a  contract  for  the  purchase  of  real 
estate  recites  that  the  real  estate  has  been  sold 
to  two  persons,  and  the  conveyance  is  to  be 
made  to  both,  a  bill  for  specific  perfoimance 
cannot  be  maintained  by  one  of  the  vendees  to 
compel  the  vendor  to  convey  the  entire  title  to 
complainant. 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty; R.  D.  W.  Holder,  Judge. 

Suit  by  G.  W.  Davis  against  Anthony 
Pfelffer.  From  a  decree  for  defendant,  com- 
plainant appeals.    Affirmed. 

W.  L.  Coley  and  D.  J.  Sullivan,  for  ap- 
pellant 

SCOTT,  J.  This  was  a  bUl  filed  in  the 
circuit  court  of  St.  Clair  county  by  Davis  to 
reform  a  written  instrument,  which  be  re- 
gards as  a  contract  for  the  sale  of  real  es- 
tate, and  to  compel  the  specific  performance 
of  the  contract  as  reformed.  Pfeiffer  was 
the  sole  defendant  A  hearing  was  had  be- 
fore the  chancellor  upon  bill,  answer,  and 
replication.  The  bill  was  dismissed  for  w.nut 
of  equity,  and  Davis  appeals. 

The  instrument  in  question,  as  signed,  is 
in  the  words  and  figures  following,  to  wit: 

"Kast  St  Louis,  May  21,  1903.  Received 
of  G.  W.  Davis  and  H.  A.  Vrooman  »200,  to 
be  applied  to  part  payment  of  tbe  pnrdiase 
price  of  tbe  following  described  real  estate, 
situated  in  St  Clair  county,  Illinois,  to  wit: 
The  S.  W.  quarter  of  tbe  N.  E.  quarter  and 
W.  half  of  N.  W.  quarter  of  N.  B.  quar- 
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ter  of  Sec.  (28),  containing  60  acres,  lot  16a 
containing  34.63  acres),  acquired  by  Franqls 
Parady,  by  deed  recorded  *  •  *  lot  16 
containing  nine  acres;  lot  17,  containing  30 
acres  *  *  *  all  of  said  lots  being  In  tbe 
south  balf  of  section  28,  as  platted  and  re- 
corded, plat  book  A,  256;  lot  1  or  2  In  the 
division  of  Nick  Totq)enof8  land,  as  platted 
In  tbe  <^ce  of  the  drcolt  clerk  of  said  coun- 
ty, chancery  record  'P,'  341.  being  part  of 
the  S.  W.  quarter  of  said  Sec  28;  •  *  • 
also  the  N.  W.  fractional  quarter  of  Sec.  88, 
containing  22.88  acres;  all  of  said  land 
being  In  township  2  north,  range  9  west,  ag- 
gregating about  1^  acres.  At  the  price  of 
$15,000,  on  the  following  terms,  namely: 
$800  in  thirty  days,  and  $1,000  in  ninety  days 
thereafter;  balance  of  $13,000  to  be  secured 
by  mortgage  on  said  property  with  satisfac- 
tory release  clauses.  Mortgage  to  run  three 
years  from  date  at  fire  per  cent.  Present 
rents  or  crop  to  be  adjusted  to  June  1.  The 
purchaser  to  pay  taxes  of  1903.  Title  being 
good,  failure  of  said  purchaser  to  make  pay- 
ments as  above  required,  this  contract  to  be 
void  and  the  above  payment  to  be  forfeited, 
time  being  the  essence  of  this  contract,  and 
upon  a  failure  of  the  undersigned  to  deliver 
good  title  to  the  said  property  within  the 
time  above  specified,  then  the  above  pay- 
ment shall  be  returned.  Anthony  Pfelffer, 
G.  W.  Davis." 

The  bill,  which  was  filed  by  Davis  alone, 
avers  that  the  word  "or,"  which  we  have 
al>ove  italicized  in  the  Instrument,  was  writ- 
ten therein,  by  a  mistake  of  tbe  scrivener, 
instead  of  the  word  "and,"  which  should 
have  l\een  there  written.  The  ^formation 
sought  Is  the  substltntlon  of  tbe  word  "and" 
for  that  word  "or." 

The  bill  represents  that  Davis  made  ten- 
der at  the  proper  place  and  times  of  the  $800 
which  was  to  be  paid  in  80  days,  and  of  the 
$1,000  which  was  to  be  paid  In  90  days,  but 
that  Pfelffer  was  not  present,  nor  was  any 
one  present  representing  him,  to  receive  the 
money  so  tendered,  and  that,  after  the  time- 
of  tbe  making  of  the  second  tender,  Pfelffer 
refused  to  carry  out  the  terms  of  the  written 
instrument;  and  the  bill  tenders  into  court 
$1,800,  the  first  two  deferred  payments,  and 
prays  that  Pfelffer  be  decreed  to  convey  the 
premises  to  Davis  by  a  good  and  sufficient 
deed  of  conveyance,  and  the  c(Hnplainant 
offers  by  the  bill  to  spedflcally  perform  the 
agieemoit  on  bia  part 

In  considering  this  case,  we  have  not  had 
the  assistance  of  brief  or  argument  on  be- 
half ot  amellee.  There  is  difficulty  In  det«^ 
mining  from  this  contract  whether  Pfelffer, 
individually  and  alone*  agreed  to  convey  any 
real  estate.  The  document  recites  the  pay- 
ment by  Davis  and  Vrooman  of  $200,  and 
provides  that,  upon  the  fallnre  of  the  "un- 
dersigned" to  deliver  good  title  within  the 
time  fixed,  then  the  above  payment  shall  be 
returned.  Pfelffer  and  Davis  both  sign  it,  and 
are  both  comprehended  by  the  word  "under- 


signed." It  therefore  appears  that  Davis 
and  Vrooman  have  paid  $200  to  Pfelffer  and 
Davis,  and  Pfelffer  and  Davis  agree  that, 
if  they  fall  to  deliver  good  title,  then  they 
will  return  to  Davis  and  Vrooman  the  pay- 
ment made.  Other  uncertainties  appear  on 
the  face  of  this  document,  but  we  prefer  to 
place  the  decision  of  the  cause  upon  another 
ground.  The  instrument  does  not  expressly 
provide  to  whom  the  title  Is  to  be  convey- 
ed, or  who  the  purchasers  are;  and,  not  be- 
ing defitnlte  in  that  respect,  we  can  only  in- 
fer from  its  lang^uage  that  the  purchasers 
were  Davis  and  Vrooman,  and  that  the  title 
was  to  be  conveyed  to  both.  There  Is  noth- 
ing In  the  terms  of  the  writing  from  which 
any  conclusion  can  be  drawn  that  they  did 
not  contribute  equal  amounts  to  the  payment 
of  the  $200  that  was  paid  down,  or  that  they 
were  not  equally  bound  for  tbe  payment  of 
the  deferred  payments;  or  that  they  were 
not  equally  Interested  as  purchasers  in  tbe 
transaction.  It  is  too  plain  for  argument 
that  where  a  contract  for  the  purchase  of 
real  estate  recites  that  the  real  estate  has 
been  sold  to  two  persons,  and  that  the  con- 
veyance is  to  be  made  to  both,  a  bill  cannot 
be  maintained  by  one  to  compel  the  vendor 
to  convey  the  entire  title  to  that  one.  The 
decree  of  the  circuit  court  will  be  affirmed. 
Decree  affirmed. 


(218  111.  81) 
ZBIOLBR  et  al.  v.  CITT  OF  CHIOAOO. 
(Supreme  Oort  of  Illinois.     Dec  22,  1904.)   ' 

KUNICIFAL  COBPORATIONS  —  8TBEKT  IXPBOVI- 
MXNTB — BFECIAI,  ASSESSMXNT— CORFIBUATION 
—  BBSOLUTIOn  —  SDFFICIICNCT  —  STATUTES  — 
CONSTBTJCTION— APPBAL — QUESTIONS  TOB  BE- 
VWW. 

1.  Objectiona  in  a  proceeding  to  confirm  a 
special  assessment  for  street  improvements  that 
the  resolution  passed  bv  tbe  board  of  local  im- 

f movements  should  specify  in  terms  whether  the 
mprovement  is  to  he  made  by  special  assess- 
ment or  special  taxatiMi,  or  partly  by  special 
assessment  or  partly  by  special  taxation,  and 
that  tbe  estimate  which  is  required  to  be  item- 
ized and  made  a  part  of  the  resolution  should 
be  incorporated  in  the  record  of  the  resolution 
over  the  signature  ot  the  easineer  of  the  board, 
are  broad  enough  to  cover  tne  matters  so  as  to 
present  the  questions  for  review  on  appeal. 

2.  A  resolution  passed  by  the  board  of  local 
improvements  for  a  proposed  street  improve- 
ment need  not  include  a  statement  of  the  man- 
ner in  wbldi  the  improvement  shall  be  paid  for, 
there  being  no  such  requirement  in  the  local 
improvement  act  (Hnrd's  Bev.  St.  1908,  p.  390, 
e.  2i). 

3.  Under  Hnrd's  Bev.  St  190S,  p.  392,  e.  24, 
{  7,  providtog  that  a  resolation  of  the  board  of 
local  improvements,  originating  a  scheme  for  a 
street  improvement  riuiU  contain  an  estimate  of  ' 
the  cost  to  be  made  in  writing  by  the  en^neer 
over  his  signature,  a  special  tax  is  not  mval- 
idated  merely  because  the  signature  of  the  en- 
gineer was  omitted,  e8i>ecially  in  view  of  sec- 
ti<»  9,  providing  that  if  a  variance  be  shown 
on  the  proceedings  in  the  court  it  shall  not 
affect  the  validity  of  tbe  proceeding  nnless  the 
court  deem  the  same  wiHfnl  or  sabstantiaL 

Appeal  from  Cook  County  Court;  L.  C. 
a^itb,  Jodgei. 
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Proceeding  by  the  dty  of  Chicago  against 
Garrett  K.  Zelgler  and  others  to  confirm  a 
special  assessment  for  street  improvements. 
From  the  Judgment,  defendants  appeal  Af- 
firmed. 

Taylor  &  Martin,  for  appellants.  Robert 
Redfield  and  Frank  Johnston,  Jr.  (Edgar 
Bronson  Tolman,  Corp.  Counsel,  of  counsel), 
for  appellee. 

RICKS,  C.  3.  This  appeal  is  from  the 
judgment  of  confirmation  of  the  county  court 
of  Cook  county  of  a  special  assessment  levied 
for  the  Improvement,  by  curbing,  grading, 
paving,  etc.,  of  Champlaln  avenue,  from  For- 
ty-Sixth street  to  Fiftieth  street,  in  Chicago. 

Two  grounds  for  objection  are  ui^ed,  viz. : 
"(1)  The  resolution  passed  by  the  board  of 
local  Improvements  should  specify,  in  terms, 
whether  the  Improvement  Is  to  be  made  by 
special  assessment  or  special  taxation,  or 
partly  by  special  assessment  or  partly  by 
special  taxation.  (2)  The  estimate  which  is 
required  to  be  Itemized  and  made  a  part  of 
the  resolution  should  be  Incorporated  in  the 
record  of  the  resolution,  over  the  signature 
of  the  engineer  of  the  board  of  local  improve- 
ments." 

The'  appellee  questions  the  sufficiency  of 
the  objections  made  In  the  court  below  to 
raise  the  points  here  urged.  We  will  not  en- 
ter into  a  discussion  of  them  from  this  point 
of  view,  but  deem  It  sufficient  to  say  that  we 
deem  them  broad  enough  to  cover  said  mat- 
ters. 

This  proceeding  was  under  the  local  im- 
provement act  of  1897,  and  the  amendments 
thereto.  Kurd's  Rev.  St.  1903,  p.  390,  c  24. 
Section  5  of  the  act  is  as  follows :  "No  ordi- 
nance for  any  local  Improvements;  to  be  paid 
wholly  or  In  part  by  special  assessment  or 
special  taxation,  shall  be  considered  or  pass- 
ed by  the  city  council  or  board  of  trustees 
of  any  such  city,  village  or  town,  unless  the 
same  shall  first  be  recommended  by  the  board 
of  local  Improvements  provided  for  by  this 
act" 

Section'  7,  so  far  as  material  to  the  mat- 
ters here  under  consideration,  provides :  "All 
ordinances  for  local  improvement  to  be  paid 
for  wholly  or  In  part  by  special  assessment 
or  special  taxation.  sh&II  originate  with  the 
board  of  local  improvements.  Petitions  for 
any  such  pubic  Improvement  shall  be  address- 
ed to  said  board.  Said  board  shall  have  the 
power  to  originate  a  scheme  for  any  local 
improvement,  to  be  paid  for  by  special  as- 
sessment or  special  tax.  either  with  or  with- 
out a  petition,  and  In  either  case  shall  adopt 
a  resolution  describing  the  proposed  Improve- 
ment, which  resolution  shall  be  at  once  tr^n- 
Bcribed  into  the  records  of  the  board.  When- 
ever the  proposed  improvem«it  will  require 
that  private  property  be  taken  or  damaged, 
such  resolution  shall  describe  the  property 
proposed  to  be  taken  for  that  purpose.  Said 
board  shall,  by  the  same  resolution,  fix  a  day 


and  hour  for  the  public  consideration  there- 
of, which  shall  not  be  less  than  ten  days 
after  the  adoption  of  such  resolution.  Said 
board  shall  also  cause  an  estimate  of '  the 
cost  of  such  improvement  •  •  •  to  l)e 
made  In  writing  by  the  engineer,  •  •  • 
over  bis  signature,  which  shall  l>e  itemized 
to  the  satisfaction  of  said  board,  and  whicb 
shall  be  made  a  part  of  the  record  of  such 
resolution." 

Section  8  provides  for  the  public  hearing 
on  three  subjects  only— the  necessity,  the 
nature,  and  the  estimated  cost  of  the  pro- 
posed improvement — and  then  authorizes  the 
board,  upon  objections  to  the  proposed  im- 
provement, to  pass  a  new  resolution  abandon- 
ing the  scheme,  modifying  the  same,  or  ad- 
hering thereto,  and  concludes:  "Thereupon, 
If  the  said  proposed  improvement  be  not 
abandoned,  the  said  board  shall  cause  an 
ordinance  to  be  prepared  therefor,  to  be 
submitted  to  the  council-  or  board  of  trus- 
tees. •  *  •  Such  ordinance  shall  pre- 
scribe the  nature,  character,  locality  and  de- 
scription of  such  Improvement  and  shall  pro- 
vide whether  the  same  shall  be  made  wholly 
or  in  part  by  special  assessment  or  special 
taxation  of  contiguous  property;  and.  If  in 
part  only,  shall  so  state." 

Section  9  provides  for  the  presentation  of 
the  ordinance  to  the  council  and  the  recom- 
mendation of  the  board,  and  concludes :  "The 
recommendation  by  said  Ixiard,  shall  be 
prima  fade  evidence  that  all  the  prelim- 
inary requirements  of  the  law  have  been 
complied  with,  and  If  a  variance  be  shovm  on 
the  proceedings  In  the  court,  it  shall  not  af- 
fect the  validity  of  the  proceeding,  unless 
the  court  shall  deem  the  same  willful  or  sath 
stantial." 

Section  10  requires  that  the  ordinance  and 
recommendation  of  the  board,  and  an  item- 
ized estimate  of  the  cost  of  the  improvement 
of  the  engineer,  over  his  signature,  and  cer- 
tifying that  in  bis  opihion  the  cost  of  the 
improvement  will  not  exceed  the  estimated 
cost,  shall  also  be  transmitted  to  the  coun- 
cil. 

The  above  are  ail  the  sectionB  and  pro- 
visions of  the  act  that  could  in  any  manner 
apply  to  the  questions  here  presented.  We 
find  in  no  place  In  these  provisions  the  re- 
quirement that  the  board  of  local  Improve- 
ments shall  include  In  the  first,  or  any,  reso- 
lution to  be  entered  by  It,  the  statement  of 
the  manner  In  which  the  improvem«it  ahall 
1)6  paid  for.  The  requirements  of  the  first 
resolution  are  expressly  mentioned  and  speci- 
fied in  section  7,  supra.  Those  requirements- 
are,  (1)  that  it  shall  describe  the  proposed 
improvement:  (5!)  if  private  property  Is  tt> 
be  taken  or  damaged,  it  shall  describe  snch 
property;  (8)  it  shall  "fix  a  day  and  honr  for 
the  public  consideration  thereor';  (4)  and 
the  Itemljied  estimate  of  the  cost  of  the  im- 
provement shall  be  made  a  port  of  the  rec- 
ord of  such  resolution. 

it  is  admitted  by  bi^lantB  that  the  reso- 
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lution  contains  all  the  foregoing  spedfled 
matters  except  the  report  of  the  engineer, 
which,  they  insist,  shall  be  incorporated  at 
large.  Including  the  signature,  in  the  resola- 
tlon.  They  admit  that  the  estimate  is  in- 
cluded in  the  resolution,  but  urge  that  the 
omission  to  Include  the  signature  is  a  fail- 
ure to  comply  with  the  statute  and  is  fatal 
to  the  proceeding.  Appellants  also  urge  that 
the  logic  and  reason  of  the  law  require  that 
the  board  should  state  In  the  resolution 
whether  the  improvement  is  to  be  paid  for 
by  special  assessment  or  special  taxation, 
because  the  taxpayer  has  a  right  to  know 
the  cost  to  him  of  the  improvement  and  that, 
as  by  special  taxation  the  cost  would  all  fall 
upon  the  contiguous  property,  and  under  spe- 
cial assessment  it  might  include  property 
benefited  but  not  contiguous,  he  cannot  esti- 
mate the  cost  to  him  until  be  knows  the 
method  adopted  for  adjusting  the  cost 

To  this  it  might  be  replied  that  If  the 
method  of  special  assessment  is  to  be  adopt- 
ed, the  property  owner  would  not  ascertain 
the  cost  to  him  until  the  assessor  has  desig- 
nated the  proi)erty  which  he  deems  benefit- 
ed by  the  improvement  and  the  assessment 
is  confirmed  by  the  court;  and,  if  special 
taxation  Is  the  method  chosen,  he  could  not 
tell  if  it  is  upon  the  basis  of  value  or  propor- 
tionate frontage,  but  might  determine  the 
cost  to  him  in  the  single  instance  of  taxing 
the  wbole  cost  of  the  Improvement  to  the 
property  opposite  to  tt  which  Is  only  one  of 
the  three  methods  antborized  to  be  used  In 
special  taxation. 

But  we  think  appellants  are  In  error  In 
their  contention  that  the  property  owner  Is 
entitled  to  be  advised,  by  the  first jesolutlon, 
as  to  the  cost  of  the  improvement  to  him. 
The  estimate  required  is  as  to  the  cost  of  the 
impTorement — not  to  the  individual,  or  any 
number  of  them  less  than  the  who)e-^nd  on 
the  public  hearing  be  is  entitled  to  object 
to  the  cost,  the  necessity  for,  and  the  nature 
of  the  improvement.  By  the  report  of  the 
engineer  the  property  owner  Is  advised  of  the 
total  estimated  cost  of  the  improvement,  and 
by  the  resolution  and  the  estimate  he  is  ad- 
vised of  the  character  and  kind  of  materials 
that  enter  into  the  improvement  and  the  es- 
timated cost  of  each  item  thereof.  Having 
this  before  bim,  and  objecting  to  the  cost  of 
the  Improvement  be  may  show,  if  he  can, 
that  the  materials  specified  in  the  resolution 
and  contained  in  the  estimate,  or  either  of 
tbem.  are  under  the  control  of  a  monopoly, 
and  that  therefore  the  cost  and  the  estimate 
thereof  are  higher  or  greater  than  they 
should  be,  and  than  would  be  the  cost  of  a 
similar  amount  of  similar  material  bearing 
a  diCTerent  name  or  Obtained  from  a  diCTerent 
source:  or  be  may  show,  if  he  can,  that, 
taking  the  location  and  the  purpose  of  the 
Improvement  into  consideration,  the  stage  of 
Improvement  in  the  district  along  which  It  Is 
to  be  made,  the  uses  to  which  It  is  to  be  put 
72N.E.— 48 


taking  ita  cost  Into  consideration.  It  is  un- 
Bulted  for  the  purpose  and  place  designated, 
or  that  the  cost  of  the  improvement  will  ex- 
ceed the  benefits.  But  surely  It  was  not  In- 
tended that  the  property  owner,  by  objecting 
that  he  was  possessed  of  a  single  lot  along 
the  line  of  a  long  improvement,  and  that  his 
lot  would  not  be  benefited  by  and  did  not 
need  and  could  not  utilize  the  improvement 
proposed,  could  claim  that  the  cost  of  the 
improvement  would  be  too  great  and  the 
Improvement  for  that  reason  should  not  be 
made;  and  yet  such  contention  would  be  as 
reasonable  as  to  contend  that  at  the  prelim- 
inary hearing  the  individual  owner  should  be 
allowed  to  urge  the  cost  to  him  as  a  ground 
for  defeating  the  improvement  Questions 
of  that  character  would  properly  arise  when 
the  question  of  benefits  came  to  be  consid- 
ered. The  proceeding  being  a  purely  statu- 
tory one,  and  the  act  being  treated  as  valid, 
the  courts  are  not  authorized  to  read  into 
the  act  matters  which  they  think  ought  to 
be,  but  are  not  there. 

The  first  time  the  method  of  raising  the 
funds  for  payment  of  the  Improvement  is  re- 
quired to  be  provided  for  or  appear  in  the 
proceeding  Is  In  the  ordinance  for  the  Im- 
provement This  ordinance  must  originate 
with  the  tward  of  local  improvements,  and 
be  forwarded  by  It  to  the  council, '  with  its 
recommendation  and  the  estimate  of  the  en- 
gineer. In  this  case  the  ordinance  complies 
with  the  statute,  and,  as  the  board  of  local 
improvements  in  each  step  complied  with  the 
statute  in  the  matter  of  time  and  manner  of 
determining  the  method  of  fixing  the  charge 
of  the  cost  of  the  improvement  upon  the 
property.  It  must  be  sustained. 

Nor  do  we  think  a  reasonable  construction 
of  the  statute,  or  the  plain  reading  of  it  wlth- 
oat  construction,  requires  that  the  entire  re- 
port of  the  engineer,  including  the  general  re- 
marks and  signature,  shall  be  incorporated  In 
the  resolution  or  recorded  as  a  part  of  it 
The  particular  thing  the  statute  names  Is 
the  itemized  estimate  of  the  cost  of  the  Im- 
provement and  we  have  sustained  many 
cases  since  Bickerdike  v.  City  of  Chicago,  203 
111.  636,  68  N.  E.  161,  without  more  appear- 
ing. The  resolution  states  that  It  contains  or 
Is  followed  by  the  estimate  of  the  engineer. 
It  Is  not  contended  that  no  estimate  was 
made,  or  that  the  estimate  as  made  does 
not  correctly  appear  In  the  resolution;  and, 
» If  the  language  of  section  7  should  be  so  con- 
strued as  to  hold  that  the  entire  report  of 
the  engineer  should  be  Incorporated  in  the 
first  resolution,  under  the  saving  clause  quot- 
ed from  section  9  of  the  statute  we  would  be 
disposed  to  regard  It  as  but  a  variance  in  the 
record  that  did  not  aflFect  the  validity  of  the 
proceeding,  and  was  not  willful  and  substan- 
tial, in  which  case  the  provision  Is  that  It 
shall  not  afTect  the  proceeding.  The  Judg- 
ment of  the  county  court  la  affirmed. 

Judgment  affirmed. 
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GREBNBERQ  et  al.  v.  STEVENS. 
(Supreme  Court  of  Illinois.     Dec.  22,  1904.) 

BIUBBIFFS  —  EXECUTION  —  LEVY  ON  STBANOEB'B 

PKOPKBTT  —  EEPLEVIN  —  EBBONEOUS 

JUDOUENT— BABULE8S   EBBOB. 

1.  Where  an  execution  debtor,  his  wife,  and 
stepdaughter  lived  together  as  members  of  a 
family,  and  a  constable,  who  called  at  the  house 
to  levy  an  execution,  was  advised  by  the  step- 
daughter that  certain  property  in  the  house  be- 
longed to  her,  and  she  warned  bim  not  to  seize 
it,  but  he  did  so,  it  was  not  necessary  for  the 
stepdaughter  to  make  a  demand  for  a  return 
as  a  condition  precedent  to  bringing  replevin  to 
recover  the  property. 

2.  Where  the  goods  of  a  stranger  to  an  exe- 
cution are  so  intermingled  with  goods  of  the 
execution  debtor  that  they  cannot  be  distin- 
guished, and  the  stranger  to  the  execution  does 
not  designate  his  goods,  and  the  officer  levies 
on  the  whole,  a  demand  by  the  stranger  for  the 
return  of  his  property  is  a  condition  precedent 
to  an  action  against  the  officer  by  the  stranger. 

3.  Where  an  officer,  on  calling  at  the  residence 
of  an  execution  debtor  for  the  purpose  of  levy- 
ing under  the  writ,  was  informed  by  the  execu- 
tion debtor's  stepdaughter  that  certain  property, 
consisting  of  parlor  furniture,  beds,  bedding,  a 
table,  lady's  scarf,  jackets,  etc.,  belonged  to  her, 
but  he  seized  them,  together  with  property  of 
the  debtor,  consisting  of  the  apparel  of  a  man, 
a  pipe,  and  a  chain  for  a  man's  watch,  a  con- 
tention, in  replevin,  brought  by  the  stepdaugh- 
ter, that  her  goods  were  so  intermingled  with 
the  debtor's  that,  having  failed  to  point  out  her 
property  specifically,  a  demand  for  her  particu- 
lar articles  was  essential  to  the  maintenance  of 
the  action,  was  without  merit. 

4.  Where,  in  replevin,  the  judgment  was  that 
I>IaintiS  have  the  property  and  recover  a  speci- 
fied sum  as  damages,  no  property  having  been 
found  and  none  taken  by  (he  writ,  the  error 
in  the  judgment  in  awarding  both  damages  and 
a  return  of  the  property  was  harmless. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Agnes  Stevens  against  Loviis 
Greenberg  and  others.  From  a  judgment  of 
the  Appellate  Court  affirming  a  judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

Edward  U.  Morris,  for  appellants.  Tborn- 
ton  &  Chancellor  (James  D.  Andrews,  of  coun- 
sel), for  appellee. 

BOOOS,  J.  This  was  an  action  In  r^levln, 
with  a  count  in  trover,  instituted  by  the  ap- 
pellee against  the  appellants.  The  writ  of 
replevin  was  returned  with  an  Indorsement 
that  the  property  therein  described  could  not 
be  found.  The  appellant  Greenberg,  a  con- 
stable, held  an  execution  against  the  goods 
and  chattels  of  one  O.  W.  Freese,  by  virtue, 
whereof  he  levied  upon  and  seized  the  goods 
and  chattels  described  in  the  declaration. 
The  appellee,  claiming  to  be  the  owner, 
brought  this  action  to  recover  the  articles,  or 
their  value.  The  cause  was  tried  before  the 
court  and  a  jnry,  and  judgment  was  entered 
in  the  trial  court  In  her  favor  In  the  sum  of 
$6C0.  The  Appellate  Court,  on  appeal,  affirm- 
ed the  judgment  A  certificate  of  Importance 
was  grajited,  and  this  appeal  was  perfected. 

The  appellee  did  not  before  instituting  the 
action,  demand  that  the  constable  should  sur- 


render the  property,  and  for  that  reason  it  Is 
urged  the  trial  court  should  have  sustained 
the  motion  entered  by  the  appellants  to  direct 
the  Jury  to  return  a  verdict  In  their  favor. 
The  execution  debtor,  O.  W.  Freese,  was  st^ 
father  to  the  appellee.  He,  his  wife  (the  ap- 
pellee's mother),  and  the  appellee  lived  to- 
gether as  members  of  a  family  in  a  house 
which  belonged  to  appellee.  It  appeared 
without  dispute  that  the  goods  sought  to  be 
replevined,  which  consisted  of  parlor  furni- 
ture, beds,  bedding,  a  table,  lady's  scart 
jackets,  etc.,  belonged  to  appellee.  They  were 
in  use,  in  part  as  household  goods,  but  it  was 
proven,  and  not  denied,  that  the  appellee  was 
present  when  the  officer  came  with  the  exe- 
cution, and  that  she  notified  him,  before  lie 
made  the  levy,  that  the  property  belonged  to 
her,  and  was  not  the  property  of  the  debtor; 
that  the  officer  said  "he  did  not  care  what 
she  claimed;  that  be  was  going  to  take  the 
property";  that  "she  was  a  liar,  and  that  he 
did  not  care  who  claimed  the  property";  that 
"he  was  going  to  take  the  law  Into  his  own 
hands  and  be  the  judge  of  the  matter  him- 
self." It  was  further  proven,  and  not  denied, 
that  appellee's  mother  at  the  same  time  told 
the  officer  that  the  property  did  not  belong  to 
her  husband,  but  belonged  to  the  appellee, 
and  also  told  him  how  the  daughter  came  to 
be  the  owner  of  the  property,  and  that  bills 
and  receipts  showing  that  the  property  had 
been  purchased  by  and  paid  for  by  the  appel- 
lee were  tendered  to  the  officer;  that  he  threw 
the  bills  and  receipts  on  the  floor,  and  threat- 
ened to  put  handcuffs  on  appellee's  mother, 
and  finally  knocked  her  down  and  seized  the 
property  by  force.  It  was  at  least  a  contro- 
verted question  of  fact  whether  the  property 
was  in  the  possession  of  the  appellee;  and 
if  it  wajs  in  her  possession,  and  was  taken 
from  her  possession  by  the  constable,  no  de- 
mand was  necessary,  and  for  that  reason  the 
court  should  have  submitted  the  case  to  the 
jury.  The  defendant  In  the  execution  was 
not  present  when  the  levy  was  made,  nor  was 
there  any  proof  tending  to  show  that  he  had 
or  claimed  the  right  to  have  possession  of  the 
pr<H>erty,  save  such  presumption  as  might 
arise  from  the  facts  he  resided  in  the  house 
where  the  property  was  In  use  as  household 
furniture  and  goods,  and  was  the  apparent 
head  of  the  family.  But  the  constable  was 
notified  of  facts  which  tended  to  rebut  any 
such  presumption.  Reeves  v.  Webster,  71  IlL 
807.  He  was  distinctly  advised  that  the  prop- 
erty belonged  to  the  appellee;  and  was  in  her 
possession,  and  warned  not  to  seize  it;  and. 
having  taken  possession  of  it  with  full  notice 
of  the  appellee's  title,  no  demand,  under  all 
of  the  circumstances,  was  necessary.  14  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  50a 

Among  other  articles  levied  upon  and  seiz- 
ed by  the  constable  was  a  suit  of  men's  cloth- 
ing, a  gold  watch  chain,  and  a  pipe.  These 
articles  belonged  to  the  defendant  In  the  exe- 
cution. It  is  urged  that  these  goods  of  the 
execution  debtor  were  mixed  or  confused  with 
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the  goods  of  fbe  appellee,  and  tbat  the  appel> 
lee  failed  to  point  ont  spedflcally  the  artlclea 
belonging  to  her,  and  that  for  tbat  reason  a 
levy  upon  all  the  property  was  lawful,  and 
tbat  demand  for  the  particular  articles  be- 
longing to  the  appellee  was  essential  to  the 
maintenance  of  an  action  of  replevin  or  tro- 
rer.  When  the  goods  of  a  stranger  to  an 
execution  are  so  Intermingled  and  confused 
with  goods  belonging  to  an  execution  debtor 
as  that  they  cannot  be  distinguished,  it  is  the 
duty  of  such  stranger  to  the  process  to  desig- 
nate to  the  officer  the  goods  which  are  not 
subject  to  the  execution,  and,  if  such  desig- 
nation is  not  made,  the  ofiScer  may  levy  upon 
ttae  whole,  and  demand  would  be  requisite  to 
the  maintenance  by  the  stranger  of  replevin 
or  trover.  In  the  case  at  bar  it  can  hardly 
be  said  the  articles  belonging  to  the  execution 
debtor  were  so  intermingled  with  the  property 
of  the  appellee  as  that  they  could  not  be 
readily  distinguished.  The  property  belong- 
ing to  bim  was  not  such  as  would  be  supposed 
to  belong  to  a  woman,  being  the  apparel  of  a 
man,  a  pipe,  and  a  chain  for  a  man's  watch. 
The  appellee  sought  to  notify  the  officer  as  to 
the  articles  of  property  wMch  belonged  to 
her,  and  tendered  to  him  written  instruments 
disclosing  the  same,  but  he  refused  to  look  at 
such  writings  or  to  consider  her  claims.  The 
appellee  did  all  that  was  in  her  power  to  do 
to  point  out  the  articles  that  belonged  to  her, 
and  the  actions  of  the  officer  were  those  of  a 
reckless  and  (^pressive  wrongdoer,  against 
whom  no  demand  was  requisite. 

Instruction  No.  9  asked  by  the  appellants 
was  properly  refused.  It  sought  to  charge 
the  jury  tliat  a  presumption  of  law  absolntdy 
obtained  that  the  property  in  question  was 
the  property  of  the  stepfather.  The  presump- 
tion was  rebuttable,  and  there  was  evidence 
tending  to  rebut  it,  and  this  the  instruction 
entirely  ignored. 

Instruction  No.  12  asked  by  appellants,  and 
refused,  is  as  follows:  "The  jury  are  instruct- 
ed that  if  they  believe  from  the  evidence  that 
the  defendant  Louis  Oreenberg  was  an  acting 
constable  in  and  for  the  town  of  North  Cl>i- 
cago,  and  that  as  such  constable  the  execu- 
tion shown  in  evidence  came  into  his  hands 
to  be  executed  by  him,  and  that  while  ttae 
property  in  dispute  was  in  the  possession  and 
under  the  control  of  the  defendant  O.  W, 
Freese,  in  said  execution,  said  constable  lev- 
ied the  execution  upon  the  property  in  contro- 
versy as  the  property  of  O.  W.  Freese,  such 
taking  and  levy  would  not  be  unlawful  as  to 
ttae  plaintiff,  Agnes  Stevens;  and  in  such 
case,  unless  the  jury  believe  from  the  evi- 
dence that  a  demand  for  the  property  was 
made  before  bringing  this  suit,  ttae  defendant 
would  not  be  guilty  of  a  wrongful  taking  or 
a  wrongful  detention,  and  they  should  find 
the  defendant  not  guilty."  Had  this  instruc- 
tion been  given,  the  jury  would  have  been 
misled  to  understand  that  demand  was  neces- 
sary to  the  maintenance  of  the  action,  notwith- 
standing it  appeared  from  the  proofs  that  the 


appellee  notifled  the  constable  that  the  arti- 
cles sought  to  be  replevined  belonged  to  her, 
and  were  not  the  property  of  the  execution 
debtor,  and  notwithstanding  it  might  be  that 
the  conduct  of  the  officer  was  such  as  to  make 
Um  a  trespasser.  This  instruction  was  prop- 
erly refused. 

It  is  contended  that  the  judgment  entered 
in  ttae  trial  court  is  so  erroneous  as  to  require 
reversal  of  the  cause.  It  reads  as  follows: 
"Therefore  it  is  considered  by  the  court  that 
the  plaintiff  do  have  and  retain  the  property 
replevined  by  virtue  of  a  writ  of  replevin  is- 
sued in  said  cause,  .and  do  have  and  recover 
of  and  from  the  defendants  ttae  said  sum  of 
$660,  together  with  her -costs  and  charges,  and 
that  execution  issue  therefor."  The  appellee 
could  not  at  the  same  time  be  entitled  to  the 
property  and  also  to  an  assessment  of  dam- 
ages for  ttae  value  of  the  same  property.  Nor 
does  tbat  judgment  have  that  legal  effect  It 
awards  the  appellee  the  right  to  "have  and 
retain  the  property  replevined  by  virtue  of  a 
writ  of  replevin  issued  in  the  cause,"  but,  as 
no  property  could  be  found,  and  none  was  tak- 
en by  virtue  of  the  writ,  ttae  appellee  takes 
nothing  by  force  of  this  provision  of  ttae  judg- 
ment That  portion  of  the  judgment  does  not 
benefit  the  appellee  or  Injure  the  appellants. 
The  error  in  the  judgment  is  harmless.  This 
view  is  entirely  consistent  with  Mattingly  v. 
Crowley,  42  111.  SOO.  Tbat  was  an  action  in 
replevin.  The  plaintiff  was  defeated  in  the 
trial  court,  and  judgment  there  entered  that 
he  make  return  of  the  property  described  in 
the  writ  The  writ  described  a  steer,  but  the 
animal  could  not  be  found  by  the  officer,  and 
consequently  did  not  come  into  the  possession 
of  the  plaintiff.  Nevertheless,  the  judgment 
required  him  to  return  the  steer,  and  was  for 
that  reason  held  erroneous  and  harmful.  In 
the  case  at  bar  the  judgment  was  that  the 
plaintiff  in  replevin  should  have  and  retain 
the  property  delivered  to  her  under  ttae  writ 
but  as  no  property  had  been  taken  under  the 
writ  or  delivered  to  her,  the  error  was  not 
prejudicial  to  the  appellants.  The  judgment 
Is  affirmed. 

Judgment  affirmed. 


(21S  ni.  «7) 
ILLINOIS,  L  &  M.  RY.  CO.  ▼.  POWERS  et  al. 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

KMINERT    DOMAIN— ABSESBUENT    OF    DAUAGSB— 

APPKAL— REVIEW— VERDICT  —  TJN- 

CEBTAIKTT  AS  TO  AMOUNT. 

1.  The  Supreme  Court,  in  passing  on  the  ques- 
tion whether  a  verdict  is  sufficiently  certain  and 
specific  in  amount  to  support  the  judg:ment,  may 
look  into  the  entire  record ;  and  if,  from  other 
portions  thereof,  any  uncertainty  as  to  amount 
IS  rendered  certain  and  specific,  the  judgment 
should  be  sustained. 

2.  In  condemnation  proceedings  the  jury  re- 
turned a  verdict  fixing  the  damages  to  land  not 
taken  at  "the  sum  of  ($2,600.00)  twenty-six  and 
no-100  dollars."  When  it  was  returned  into 
court  the  judge  read  it  to  the  jury  as  though 
it  was  written,  "Damages  to  the  land  not  taken. 
$2,600,"  and  thereupon  inquired  if  the  verdict 


Digitized  by 


Ljoogle 


724 


T2  NORTHUASTBRN  BBPOBTBB. 


(DL 


as  r«ad  wu  flie!r  verdict,  to  which  all  assented. 
Held,  that  the  action  of  the  coart  and  the  reply 
of  the  jury  removed  the  uncertainty  from  the 
verdict  as  to  the  amount  allowed. 

Appeal  from  De  Kalb  County  Court;  W. 
L.  Pond,  Judge. 

Action  by  the  Illinois,  Iowa  &  Minnesota 
Railroad  Company  against  Mary  Powers  and 
others.  From  a  Judgment  In  favor  of  de- 
fendants, plointiS  appeals.    Affirmed. 

This  was  a  proceeding  under  the  eminent 
domain  act,  commenced  in  the  county  court 
of  De  Kalb  county  by  the  appellant  to  ac- 
quire a  right  of  way  across  the  farm  of  ai»- 
peliees.  The  appellees  flled  a  cross-petition 
claiming  damages  to  lands  not  taken.  The 
jury  returned  a  verdict  in  writing,  fixing  tb« 
value  of  the  land  taken  at  $563.75,  and  the 
damages  to  land  not  taken  at  "the  sum  of 
(?2,600.00)  twenty-six  and  no-100  dollars." 
The  bill  of  exceptions  shows  that  when  the 
verdict  was  returned  into  court  the  Judge 
read  the  same  to  the  Jury  as  though  It  was 
written,  "Damages  to  the  land  not  taken, 
$2,600,"  and  thereupon  inquired  of  the  jury 
If  the  verdict  as  read  was  their  verdict,  to 
which  they  all  assented. 

Murphy  &  Alschuier  (D.  J.  Carnes  and  A. 
W.  Fisk,  of  counsel),  for  appellant  Cllffe 
&  Cliffe,  for  appellees. 

HAND,  J.  The  only  reason  urged  in  this 
court  as  a  ground  for  a  reversal  is  that  the 
verdict  Is  too  uncertain  to  sustain  the  judg- 
ment. 

In  Griffin  v.  taTned,  111  111.  432,  which 
was  assumpsit  upon  a  promissory  note,  the 
Jury  returned  a  verdict  for  "fourteen  hun- 
dred and  sixty-seven  and  eighty-eight  cents.'* 
Tlie  verdict;  upon  Its  return  Into  court,  was 
read  by  the  clerk  to  the  Jury  "fourteen  hun- 
dred and  sixty-seven  dollars  and  eighty-eight 
cents,"  and  the  court  then  and  there  Inquired 
of  the  Jury  If  the  verdict  as  read  was  their 
verdict,  and  the  jury,  through  their  fore- 
man, replied  It  was;  and  It  wad  held  the 
verdict  as  read  by  the  clerk  was  the  verdict 
of  the  Jury,  and  was  sufficient  to  support 
a  judgment  In  favor  of  the  plaintiff  and 
against  the  defendant  for  $1,467.88.  That 
case  differs  from  this  case  In  this:  In  a 
condemnation  proceeding  the  statute  pro- 
vides the  verdict  of  the  Jury  shall  be  in  writ- 
ing, while  in  an  assumpsit  suit  it  is  not 
necessary  that  the  verdict  should  be  in  writ- 
ing, but  the  same  may  be  announced  by 
word  of  mouth.  In  open  court,  by  the  fore- 
man of  the  Jury.  We  think,  however,  this 
court,  in  passing  upon  the  question  whether 
a  verdict  ia  sufficiently  certain  and  specific 
in  amount  to  support  the  Judgment  rendered 
thereon  by  the  trial  court,  may  look  into  the 
entire  record,  and,  if  from  other  portions  of 
the  record  any  uncertainty  as  to  amount  in 
the  verdict  Is  rendered  certain  and  specific, 
the  Judgment  should  be  sustained.  In .  the 
case  of  West  v.  Amerlcus  Bank,  63  Ga.  230, 


the  verdict  was  for  the  plaintiff  for  "eli^t- 
een  1800  dollars,"  and  the  defendant  con- 
tended that  the  word  "eighteen"  qnalifled 
the  word  "dollars,"  and  that  the  verdict 
should  be  read  leaving  out  the  figures  "1800." 
The  pleadings  showed  that  $1,800  was  the 
sum  sued  for,  and  It  was  held  proper  to  read 
the  verdict  In  the  light  of  the  pleadings,  and 
to  enter  a  Judgment  for  $1,800. 

In  the  case  at  bar,  upon  Its  return  the 
v«rdlct  may  be  conceded  to  hare  been  un- 
certain as  to  amount.  The  judge,  however, 
then  and  there  read  the  verdict  to  the  Juiy 
in  accordance  with  the  amount  stated  there- 
in in  figures,  and  Inquired  of  the  jury  if 
the  verdict  as  read  by  him  was  tbelr  ver- 
dict, to  which  they  replied  affirmatively. 
The  action  of  the  court  and  the  reply  of  the 
Jury"  removed  from  the  verdict  what  before 
had  made  It  ancertain,  and  made  it  certain 
and  specific  as  to  amount;  and  tbe  court 
having  rendered  Judgment  upon  the  verdict 
for  the  amount  stated  by  the  Jury  in  open 
court  to  be  the  amount  of  damages  allowed 
the  appellees  for  land  not  taken,  and  the 
coiu^  having  preserved  a  record  of  Its  action 
and  that  of  the  jury  at  the  time  the  ver- 
dict was  returned  into  open  conrt,  by  bill 
of  exceptions,  the  verdict  as  to  the  amoant 
allowed  for  damages  to  land  not  taken  no 
longer  was  uncertain,  but  was  thereby  ren- 
dered certain  and  specific. 

The  authorities  relied  upon  by  the  appel- 
lant are  cases  where  the  amount  of  a  ver- 
dict as  stated  In  figures  did  not  agree  with 
the  amount  stated  therein  In  words,  and 
the  record  contained  no  fact  or  facts  which 
rendered  the  v«rdlct  certain  as  to  amount 
Those  cases  differ  from  this  ease  materially, 
and  are  not  In  point 

We  are  of  the  opinion  the  action  taken 
In  court  at  the  time  the  verdict  was  return- 
ed, as  shown  by  the  bill  of  exceptions,  cured 
any  uncertainty  In  the  amount  of  the  ver- 
dict, and  that  the  county  court  did  not  err 
In  rendering  Judgment  thereon  In  favor  of 
the  appellees  for  damages  to  lands  not  tak- 
en for  the  sura  of  $2,600.  The  Judgment  of 
the  county  court  will  be  affirmed 

Judgment  affirmed. 


(212   III.    SCSI 

DA  VIES  et  al.  v.  BROOKS  et  al. 
(Supreme  Court  of  Illinois.     Dec.  22,  1904.) 

APPEA.1>- WANT    OP    CONTBOVEBST— DISMISSAI^ 

1.  Where  on  appeal  there  Is  no  contest  as  to 
law  or  facts,  both  parties  desiring  affirmance, 
the  appeal  will  be  dismissed. 

Appeal  from  Circuit  Court  Piatt  County; 
W.  C.  Cochran,  Judge. , 

Suit  by  Nellie  Brooks  and  others  against 
Edward  C.  Davles  and  others.  From  a  judg- 
ment for  complainants,  defendants  appeal. 
Appeal  dismissed. 

W.  G.  Cloyd,  for  appellants.  M.  R.  David- 
son, for  appellees. 
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CABTWRI6HT.  J.  The.  appell«efl  filed 
their  bill  In  the  clrcnlt  court  of  Piatt  countjr 
•8  beir»  at  law  of  Edmnnd  Davles,  deceased, 
to  contest  bis  will,  alleging  a  want  of  teata- 
mentarr  capacity  and  the  exercise  of  undue 
Influence  by  certain  of  the- legatees  and  dev- 
isees and  the  executors.  The  executors,  who 
were  also  trustees  under  the  will,  and  all 
parties  interested,  were  made  defendants. 
One  of  the  adult  defendants  was  Insane,  and 
several  of  them  were  minors.  One  of  the 
executors  was  appointed  guardian  ad  litem 
for  the  Insane  and  Infant  defendants.  An- 
swers and  replications  were  filed,  and  an  Isn 
sue  was  formed  as  to  the  validity  of  the  will. 
After  a  trial,  which  resulted  in  a  disagree- 
ment of  the  Jury,  a  supplemental  bill  was 
filed.  In  which  complainants  alleged  that  an 
the  trial  25  different  witnesses  testified  to 
the  competency  of  the  testator,  and  an  equal 
number  testified  to  the  qontrary;  that  the 
Jury,  during  all  their  retirement,  were  equal- 
ly divided  on  the  question;  that  after  the 
trial  complainants  and  the  adult  d9fendaHts 
agreed  upon  a  settlement  and  compromise  of 
the  controversy,  by  which  complainants  were 
to  receive  $0,000  In  cash,  and  the  will  was 
to  be  confirmed  as  the  last  will  and  testament 
of  Edmund  Da  vies,  deceased;  that  the  guard- 
Ian  ad  litem  accepted  and  agreed  to  the  set- 
tlement on  behalf  of  the  insane  and  Infant 
defendants,  provided  the  court  had  jurisdic- 
tion to  decree  the  settlement  and  found  It 
tor  the  best  interest  of  the  minors;  that  it 
ivould  be  necessary  for  the  executors  and 
trustees  to  borrow  money  and  mortgage  real 
estate  of  the  testator  to  procure  funds  to 
carry  out  the  settlement,  and  that  the  settle- 
ment was  for  the  best  interests  of  all  parties. 
Complainants  prayed  for  a  decree  In  accord- 
ance with  the  terms  of  the  settlement.  The 
flduJt  defendants.  Including  the  parents  of  the 
Infant  defendants,  filed  answers  admitting 
the  facts  stated  In  the  supplemental  bill,  and 
consenting  to  and  praying  for  a  decree  en- 
forcing the  settlement  as  being  In  their  Inter- 
est and  that  of  their  minor  children.  The 
guardian  ad  litem  answered,  also  admitting 
the  allegations  of  the  supplemmital  hUl, 
and  that  be  had  accepted  the  proposition  and 
settlement  provided  the  court  had  Jurisdiction 
to  carry  it  out  by  a  decree,  and  It  should  b« 
considered  for  the  best  Interests  of  the  in- 
sane and  Infant  defendants.  He  alleged  that 
the  result  of  another  trial  would  be  uncertain 
and  doubtful,  and  that  It  would  be  for  the 
best  interests  of  the  defendants  to  carry  out 
the  settlement,  and  he  submitted  to  the  court 
the  rights  and  Interests  of  the  parties  he  rep- 
resented. The  court  thereupon  entered  a  de- 
cree In  accordance  with  the  prayer  of  the  sup- 
plemental bin,  confirming  the  settlement, 
and  authorizing  the  executors  and  trustees  to 
borrow  money  aud  mortgage  lands  of  the 
estate  to  pay  existing  mortgages  and  the 
^,000  which  complainants  were  to  receive. 
From  that  decree  the  guardian  ad  litem  took 


this  appeal,  and  assigned  as  error  the  entry 
of  the  decree. 

The  purpose  of  this  appeal  is  not  to  ob- 
tain a  reversal  of  the  decree,  but  to  have  it 
affirmed.  There  is  no  controversy  of  fact  m 
law  to  be  decided.  There  is  no  evidence  in 
the  record,  and  the  decree  was  rendered  upon 
the  bill  and  the  answers  admitting  its  aver- 
ments. Counsel  for  appellants  says  that  the 
record  shows  that  all  parties  accepted  the 
settlement,  and  asked  that  it  be  confirmed 
and  carried  into  effect;  that  the  parents  of 
the  minors  advised  and  suggested  to  the  court 
that  it  should  be  done;  that  It  Is  the  wish  of 
all  parties  that  the  settlement  should  be 
made  without  exhausting  or  impoverish!"!; 
the  estate;  and  that  the  case  of  ■Williams  v. 
Williams,  204  111.  44,  68  N.  B.  449,  Is  author-, 
Ity  for  upholding  and  enforcing  such  a  com-' 
promise,  which  secures  and  promotes  the 
interests  of  defendants  lDt;apable  of  acting 
for  themselves.  Although  questions  are  sug- 
gested by  counsel,  it  Is  plain  that  the  desire 
and  intention  is  to  have  the  decree  affirmed. 
Counsel  for  appellees  agree  fully  with  coun- 
sel for  appellants,  both  as  to  the  fact  and 
the  law.  There  is  no  actual  controversy, 
and  the  appeal  will  be  dismissed.  2  Cyc.  633. 
Accordingly  the  appsal  Is  dismissed. 

Appeal  dismissedL 


ou  ni.  6SI.) 

Cr.EVELAND,  C,  C.  &  ST.  L.  R.  CO.  v.  PBO- 

PLB  ex  rel.  BARTER,  County  Collector. 

(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

DUAINAGS  ACT— DUTIES  OF  TAX  ASSESSOB— OOR- 

STrruTioRAi.  I.AW. 

1.  Drainage  Act  (Hurd's  Rev.  St.  1899,  c.  42), 
(  200,  requires  persons  owning  land  in  the  state 
to  remoTe  annually  all  impcKliments  to  the  flow 
of  water  in  the  bed  of  any  stream,  etc.,  with 
the  proviso  that  streams  less  than  15  feet  wide 
and  the  rivers  shall  not  be  Included,  -and  that 
the  act  shall  not  interfere  with  fencing,  flood 
gates,  bridges,  culverts,  etc.  Section  201  pro- 
vides that,  in  case  of  failure  to  comply  with 
the  above  section,  the  tax  assessor  shall,  when 
he  assesses  the  land  of  any  such  owner,  inquire 
whether  or  not  the  act  has  been  complied  with, 
and  that,  if  It  has  not  by  the  1st  day  of  May 
each  year,  the  assessor  shall  note  the  fact  on 
the  assessment  book  opposite  the  land  of  such 
owner,  and  that  the  county  clerk  shall  extend 
$10  drainage  tax  against  each  40-acre  tract,  or 
fraction  thereof,  as  a  penalty  for  such  failure,  to 
be  collected  as  other  taxes,  and  paid  into  the 
school  fund.  Held,  that  the  duties  thus  attempt- 
ed to  be  imposed  on  the  assessor  are  repugnant 
to  Const,  art.  3,  dividing  the  powers  of  govern- 
ment Into  three  departments,  and  providing  that 
no  person  of  one  department  shall  exercise  any 
power  properly  l>elonging  to  the  other. 

2.  Such  duties  are  also  repugnant  to  Const 
art.  2,  S  2,  providing  that  no  person  shall  be 
deprived  of  his  property  without  due  process  of 
law. 

Appeal  from  Saline  County  Court;  John 
L.  Thompson,  Jndge. 

Proceeding  by  the  people,  on  the  relation 
of  Sam  Barter,  county  collector,  to  subject 
bonds  of  the  Cleveland.  Cincinnati,  Chi- 
cago &  St  Louis  Railroad  Company  to  pay- 
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ment  of  a  drainage  tax.  From  a  Judgment 
for  the  plaintiff,  defendant  appeals.  Be- 
versed. 

This  Is  an  appeal'  from  the  judgment  of 
the  county  court  of  Saline  county,  rendered 
against  the  lands  of  appellant,  and  ordering 
the  same  sold  for  the  payment  of  a  drain- 
age tax  or  penalty  of  $10  assessed  against 
the  land  under  the  provisions  of  sections 
200  and  201  of  chapter  42  of  Hord's  Revised 
Statutes  of  1897. 

The  tacts  are  as  follows:  The  north  fork 
of  the  Saline  river  crosses  the  right  of  way 
of  appellant's  railroad,  and  ab^ut  1894  the 
company,  for  the  purpose  of  making  a  pool 
from  trtalch  to  obtain  a  water  supply  for 
its  locomotives,  placed,  about  100  feet  below 
Its  right  of  way,  loose,  flat  stones  across 
about  50  feet  of  the  stream.  These  stones 
were  from  18  to  24  inches  high.  This  dam 
was  not  within  any  drainage  district  Up- 
on the  assessor's  book  for  the  town  of  Rector 
for  the  year  1903  he  marked  opposite  the 
tract  In  question  the  words,  "Drift,"  "The 
Big  Four  dam,"  and  from  this  notation  the 
county  clerk  extended  against  appellanlfs 
land  a  drainage  tax  or  penalty  of  $10,  be- 
sides the  other  legal  taxes.  All  taxes  against 
the  land  except  this  drainage  tax  were  paid 
by  appellant,  and  it  filed  its  objections  to 
the  $10  assessment,  which  were  overruled 
by  the  court,  and  a  judgment  entered  ac- 
cordingly. 

C.  S.  C!onger,  for  appellant.  H.  J.  Hamlin, 
Atty.  Gen.,  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  Sec- 
tion 200  of  the  drainage  act  (Hnrd's  Rev. 
St  1897,  c.  42),  provides  that  "all  persons 
owning  land  In  this  state  shall  clean  an- 
nually any  and  all  brush,  trees,  logs  and 
other  impediments  to  the  flow  of  water  in 
the  bed  of  any  stream,  however  small,  and 
extending  from  the  top  of  one  bank  to  the 
top  of  the  opposite  bank  of  any  such  stream, 
as  far  as  any  such  stream  shall  run  or  bor- 
der the  land  of  any  owner,  and  when  any 
stream  shall  run  between  the  lands  of  two 
or  more  owners,  each  party  shall  clean  his. 
part  of  such  stream:  provided,  that  streams 
or  runs  less  than  flfteen  feet  wide,  and  the 
rivers  of  this  state,  shall  not  be  included 
herein,  and  this  act  shall  not  interfere  with 
fencing,  flood-gates,  bridges,  culverts,"  etc. 
Section  201  provides  that  "In  case  of  failure 
to  comply  with  the  above  section  of  this 
act  the  tax  assessor  shall,  when  he  assesses 
the  lands  of  any  such  owner,  Inquire  wheth- 
er or  not  section  1  of  this  act  has  been  com- 
plied with  by  any  such  land  owner,  and  if 
such  land  owner  has  failed  to  have  com- 
plied with  the  requirements  of  this  act  by 
the  first  day  of  May  of  each  year,  the  as- 
sessor shall  note  the  fact  on  the  assessment 
book  opposite  the  land  of  such  owner,  and 
the  county  clerk  is  hereby  required  to  ex- 
tend $10  drainage  tax  against  each  forty- 


acre  tract  or  fraction  thereof,  as  a  penalty 
for  ancb  failure,  and  $5  on  each  such  tract 
shall  be  added  each  successive  year,  and 
extended  by  such  clerk  on  the  tax  books  on- 
tU  this  act  shall  be  complied  with  by  each 
land  owner  or  owners.  Said  money  to  be 
collected  as  other  taxes,  and  paid  into  the 
school  fund  of  the  town  wherein  the  land  is, 
and  used  in  the  school  district  where  the 
land  is  situated." 

Appellant  insists  that  the  statute  is  un- 
constitutional for  three  reasons:  First  be- 
cause the  subject-matter  of  the  act  is  not 
expressed  in  the  title;  second,  because  the 
tax  is  not  levied  In  proportion  to  value,  and 
Is  not  a  tax  on  any  occuiiatlon,  calling, 
privilege,  or  franchise;  and,  third,  because 
the  tax  is  nothing  more  or  less  than  a  pen- 
alty or  fine,  and  can  only  be  inflicted  by  the 
judicial  power  of  the  state  after  trial  ac- 
cording to  law.  We  deem  It  necessary  to 
consider  the  last  point  only. 

Under  article   3   of  the  Constitution  the 
powers  of  the  government  of  the  state  are 
divided   Into   three   distinct  departments— 
the  legislative,  the  executive,  and  the  judi- 
cial.   Each  of  these  departments  has  a  well- 
defined    and    well-recognized    function    and 
power.    The  legislative  department  makes 
the  laws,  the  executive  department  enforces 
them,    and   the   judicial    department    Inter- 
prets or  construes  them.    The  same  section 
of  the  Constitution  which  distributes  the 
powers    of    government    into    these    three 
classes  also  provides  that  no  person  or  col- 
lection of  persons,  being  one  of  these  de- 
partments, shall   exercise  any  power   prop- 
erly belonging  to  either  of  the  others,  ex- 
cept as  afterwards  expressly  directed  and 
permitted.    Assessors  of  taxes  and  county 
clerks  are  ministerial  officers,  and  while  In 
some  respects  their  acts  may  be  constraed 
as  judicial,  yet  they  are  not  "judicial  ottl- 
cetB,"  as  that  term  is  used  In  the  Constitu- 
tion.   They  have  no  power  to  Inflict  penal- 
ties for  violation  of  laws,  or  to  determine 
when   a   law   has   been   violated,   and.    ad- 
judge persons  guilty.    The  statute  in  ques- 
tion Imposed  a  duty  upon  persons  owning 
land  on  the  borders  of  certain  streams.     If 
the  owner  does  not  comply  with  the  stat- 
ute, be  Is  to  be  punished.    This  punishment 
IB  not  a  tax  Imposed  upon  his  land,  but  Is  a 
penalty  for  the  violation  of  law.    This  is 
apparent  from  the  wording  of  the  statute, 
which  expressly  stated  that  a  penalty  shall 
be  Inflicted,  and  that  the  amount  assessed 
Is  to  go  Into  the  school  fund  of  the  district. 
Before   the   property   owner   can   be   found 
guilty,  there  are  several  things  to  be  deter- 
mined, namely,  that  the  offense  has    been 
committed,  that  the  offender  is  the  owner  of 
the  land,  that  the  stream  or  run  Is  more 
than  15  feet  wide,  and  Is  not  a  river  of  the 
state;  and  the  provisions  of  the  act  do  not 
interfere  with  fencing,  flood  gates,  bridges, 
culverts,   etc.    All  of  these   questions   mnst 
be  determined  before  the  penalty  can  be  In- 
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flicted.  They  are  clearly  questions  for  de- 
termination by  the  judicial  power  of  tbe 
state.  To  hold  otherwise  would  be  to  per- 
mit the  assessor  to  levy  a  penalty  and  de- 
prive the  offender  of  his  property  without 
due  process  of  law,  as  provided  in  section 
2  of  article  2  of  the  Constitution.  It  Is  no 
answer  to  say  that  the  property  owner  can 
object  to  the  tax  in  the  county  court,  and 
there  have  these  questions  Judicially  deter- 
mined, for  the  reason  that  if  the  assessor 
has  the  power  to  Impose  the  penalty,  and 
the  county  clerk  has  the  power  to  ^end 
the  taxes,  there  is  nothing  left  for  the  coun- 
ty court  but  to  overrule  the  objection,  as 
the  question  of  violation  baa  been  previous- 
ly determined  by  these  officers. 

This  statute  is  clearly  In  violation  both 
of  section  2  of  article  2,  and  of  article  S 
of  the  Constitution.  The  so-called  "delin- 
quent tax"  was  absolutely  void,  and  the 
court  below  erred  in  overruling  the  objec- 
tions. Its  Judgment  will  be  reversed,  and 
the  cause  remanded,  with  dliectiona  to  sus- 
tain the  objections. 

Reversed  and  remanded,  with  directions. 


(213  III.  134) 

HAHL  V.  BROOKS. 
(Supreme  Coort  of  Illinois.    Dec.  22,  1904.) 

VENDOB  ARD  PUBOHABEB  —  IRCUMBBAROES  — 
FALSE  BEFBESENTATIONS  —  ACTION  TOB  DAIC- 
AGES  —  EVIDENOB  —  ADUISSIBIUTY— TBIAIr- 
AFPEAI/— QITESTIORB  BBVIEWABLE. 

1.  Plaintiff  desired  to  purchase  unincumbered 
land,  and  was  told  by  one,  to  whom  the  grantor 
referred  him,  that  the  land  was  unincumbered 
save  by  taxes,  and  when  the  deed  was  handed 
plaintiff  he  asked  the  vendor's  agent  to  read  it, 
plaintiff  not  being  able  to  read  well.  The  agent 
read  it,  but  did  not  read  anything  abont  a  mort- 
gage, to  which  the  deed  was  made  subject,  and 
thereafter  the  grantor  read  it  to  plaintiff  in  the 
same  way.  Held  to  show  that  plaintiff  relied  on 
the  false  representations  and  waa  deceived  by 
them. 

2.  Where  a  vendee  of  land  was  deceived  by 
false  representations  of  the  vendor  that  the  land 
was  not  incumbered,  he  could  recover  in  an  a<^ 
tion  for  the  deceit,  although  he  had  not  removed 
the  incumbrance,  and  although  his  title  had  not 
been  swept  away  by  it. 

3.  In  an  action  by  the  vendee  of  land  against 
the  vendor  to  recover  damages  for  false  repre- 
sentations of  the  vendor  that  the  land  waa  un- 
incumbered, the  measure  of  damages  was  tiie 
amount  of  the  incumbrance,  if  less  than  the 
value  of  the  land. 

4.  One  cannot  object  on  appeal  that  a  fact 
was  not  proved  by  the  other  party,  where  the 
proof  was  prevented  by  appellant's  own  objec- 
tion. 

5.  Where  the  vendor  of  land  referred  the  veit- 
dee  to  a  third  person  for  information  as  to  the 
state  of  the  title,  the  vendor  was  responsible  to 
the  vendee  for  fraudulent  representations  on  the 
part  of  the  one  to  whom  the  vendee  was  re- 
ferred. 

Appeal  from  Appellate  Ckmrt,  Third  Dis- 
trict 

Action  by  B.  B.  Brooks  against  G.  W.  Habl 
and  another.  From  a  Judgment  of  the  Ap- 
pellate Court  affirming  a  Judgment  In  favor 
of  plaintiff,  defendant  Hah]  a]H>eals.  Af- 
flrmed. 


A.  0.  Anderson  and  Chas.  C.  Lee,  for  ap- 
pellant.   Craig  &  Kiniiel,  for  appellee. 

CAHTWEIGHT,  J.  B.  B.  Brooks  recov- 
ered a  Judgment  In  the  circuit  court  of  Coles 
county  against  0.  W.  Hahl  and  T.  H.  Mon- 
tague for  the  amount  of  an  Incumbrance  on 
606  acres  of  land  in  Harris  county,  Tex., 
in  an  action  on  the  case  for  fraud  and  deceit 
in  representing  the  land  to  be  unincumbered. 
Upon  a  writ  of  error  from  the  Appellate 
Court  for  the  Third  District  the  Judgment 
was  affirmed,  and  G.  W.  Hahl  appealed  from 
the  judgment  of  the  Appellate  Court 

The  defendant  Montague  appeared,  but 
did  not  plead  to  the  action,  and  the  defend- 
ant Hahl  filed  a  plea  of  not  guilty.  After 
the  plalutift  had  introduced  his  evidence, 
the  defendant  Hahl  asked  the  court  to  give 
an  Instruction  directing  the  Jury  to  return  a 
verdict  of  not  guilty,  but  the  court  denied 
the  motion.  No  evidence  was  offered  by  the 
defendants,  and  the  question  whether  the 
court  was  right  in  refusing  to  give  the  per- 
emptory Instructicn  and  submitting  the  issue 
to  the  Jury  Is  the  only  one  In  the  case. 

The  evidence  on  the  part  of  the  plaintiff 
was  to  the  following  effect:  Plaintiff,  a  res- 
ident of  this  state,  went  to  Texas  with  the 
defendant  Montague,  and  was  shown  the 
land  in  question  by  Montague,  as  agent  for 
Hahl.  Plaintiff  offered  to  trade  three  horses 
which  he  had  at  home  to  Hahl  for  the  land, 
and  to  give  a  note  and  mortgage  for  |1,040  on 
the  north  800  acres.  He  was  to  have  a  war- 
ranty deed  and  perfect  titie.  The  offer  was 
accepted,  and  plaintiff  went  to  find  Mr. 
Hayes,  an  attorney  from  Illinois,  to  exam- 
ine the  title.  He  did  not  find  Mr.  Hayes, 
and  came  back  and  told  Hahl  that  he  would 
have  to  be  assured  by  some  good  man  that 
the  titie  was  all  right  An  abstract  was  to 
be  furnished,  and  Hahl  said  that  it  was  with 
L.  B.  Moody,  who  was  a  good,  reliable  man; 
that  he  could  go  to  Moody,  and  he  would 
tell  him  the  facts.  Plaintiff  went  to  Moody, 
who  told  him  that  he  bad  examined  the  ab-: 
stract  before,  but  would  examine  it  again. 
He  pronounced  the  titie  good,  and  told  plain- 
tiff the  land  was  unincumbered  except  by 
taxes.  Moody  held  the  titie  to  the  land  in 
trust  for  Hahl,  and  a  deed  was  made  out 
from  Moody  to  plaintiff.  It  was  getting 
late,  and  the  deed  was  handed  to  plaintiff  in 
a  rather  dark  room.  He  could  not  read  well, 
and  asked  Hahl  to  read  the  deed.  He  read 
it  but  did  not  read  anything  about  a  mort- 
gage. Plaintiff  then  handed  the  deed  to 
Montague  and  asked  him  to  read  it  and 
Montague  read  It  in  the  same  way.  The 
land  was  subject  to  a  purchase  money  mort- 
gage of  $2,117.60,  and  the  deed  was  made 
subject  to  that  mortgage.  Whether  the  deed 
was  misread,  or  the  clause  with  reference 
to  the  incumbrance  was  inserted  afterward, 
does  not  appear.  Plaintiff  gave  his  note  for 
$1,040,  secured  by  trust  deed,  and  executed 
a  bond  for  |2,000  to  deliver  the  horses  at 
his  home. 
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It  Is  contended  tbat  the  evidence  did, not 
fairly  tend  to  proTe  the  cause  of  action,  be- 
cause It  did  not  show  that  the  plalntlir  te- 
Iled  upon  the  false  representations  and  was 
deceived  by  them.  Such  a  proposition  as 
that  cannot  be  sustained.  Plaintiff  made  the 
trade  for  nnlncnmbered  land,  and  depend- 
ed upon  the  false  representations  Of  the  de- 
fendants and  Moody,  the  agent  and  trustee 
for  Habl. 

It  is  also  argued  that  the  plaintiff  could 
not  recover  until  be  had  removed  the  Incum- 
brance or  bis  title  bad  been  swept  away  by 
It  We  know  of  no  authority  for  tbat  prop- 
osition. Plaintiff  suffered  damages  to  the 
.Tmount  of  the  Incumbrance  if  the  land  was 
sufficient  security  for  it  The  amount  of 
the  damages  was  fixed  and  determined,  and 
the  right  of  action  accrued  at  once. 

But  It  is  said  that  plaintiff  failed  to  show 
the  value  of  the  land,  and  that  It  was  not 
more  than  the  Incumbrance;  that  it  was  nec- 
essary to  prove  the  value  of  the  land,  be- 
cause otherwise  it  could  not  be  determined 
how  much  the  damage  was.  Plaintiff  at- 
tempted to  prove  the  value  of  the  land,  but 
the  defendants  objected,  and  the  objection 
was  sustained.  It  would  have  been  iwoper 
to  prove  the  value,  for  the  reason  that  the 
mcnBure  of  damages  is  the  amount  of  the  In- 
cnmbmnce  If  less  than  the  value  of  the  land. 
14  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  185. 
But  appellant  cannot  be  beard  to  object  tbat 
a  fact  was  not  proved  where  the  proof  was 
prevented  by  his  objection. 

Appellant,  Hahl,  was  responsible  for  the 
false  and  fraudulent  representations  made 
by  Moody  within  the  scope  of  his  agency, 
and  because  he  referred  the  plaintiff  to 
Moody  for  Information  as  to  the  state  of 
the  tltl^  He  was  as  much  responsible  for 
the  falsehood  and  fraud  as  if  he  had  been 
guilty  of  them  personally.  14  Am.  &  Ehig. 
Ency.  of  Law  (2d  Ed.)  156.  The  evidence  al- 
so proved  tbat  he  was  directly  guilty  of 
fraud  himself  In  either  falsely  reading  the 
deed  or  making  an  addition  to  it  afterward. 

Appellee  moves  the  court  to  award  dam- 
ages because  the  api>eal  was  taken  for  de- 
lay, and  tbat  motion  will  be  allowed.  We 
cannot  see  how  there  could  have  been  any 
hopes  of  obtaining  a  reversal  of  the  Judg- 
ment, and  10  per  cent  on  the  amount  of  the 
judgment  will  be  assessed  as  damages.  The 
Judgment  of  the  Appellate  Covrt  Is  affirmed. 

Judgment  affirmed. 


(213  III.  184) 

PEOPLE,  etc.,  ex  rel.  HANBBRO,  County 

Collector,  v.  STEARNS. 
(Supreme  Court  of  Illinois.    Dec.  22,  1904) 

SIDEWALKS— ORDINANCK    FOB    CONSTBtJCTION— 
PBOVISION    FOB   PAYMENT. 

].  An  ordinance  for  construction  of  sidewalks 
on  several  disconnected  streets,  and  providing 
that  "the  whole  ooat  thereof  be  levied  on  the 


lots  •  •  •  toneliing  on  the  line  of  said  side- 
walk, in  proportion  to  their  frontage  on  said 
sidewalk,  Is  void,  as  providing  that  each  part; 
shall  pay  a  pro  rata  proportion  of  the  co«t  « 
all  the  sidewalks  according  to  his  frontage  on 
the  streets  where  they  are  to  be  bailt 

Appeal  from  Cook.  County  Court;  0.  N. 
Carter,  Judge. 

Application  by  the  people,  on  the  relation 
of  John  J.  Hanberg,  county  collector  of 
O)ok  county,  for  Judgment  of  sale  on  a  spe- 
cial sidewalk  tax  warrant  Judgment  was 
refused,  and  tbe  county  collector  appeals. 
Affirmed. 

Enoch  J.  Price^  for  appellant  George  A 
Mason,  for  appellee. 

RICKS,  O.  J.  This  is  an  appeal  by  the 
county  collector  from  an  order  of  the  county 
court  of  Ox>k  county  refusing  Judgment  of 
sale  upon  a  special  sidewalk  tax  warrant 
known  as  "Warrant  No.  CI,"  of  tbe  village  of 
Morgan  Park. 

Appellee  filed  118- objecttons,  the  only  one 
relied  upon  being:  "(Sa)  Said  improvement 
ordinance  provides  for  a  'system'  of  side- 
walks, and  Is  therefore  void."  Under  this 
objection  counsel  for  objector  offered  In  evi- 
dence the  copy  of  the  ordinance  for  tbe  Im- 
provement and,  under  stipulation,  a  map 
showing  the  portion  of  the  village  In  which 
sidewalks  are  ordered  by  the  ordinance  in 
question. 

The  ordinance  Introduced  In  evidence  states 
upon  its  face  that  It  Is  undw  "An  act  to  pro- 
vide additional  means  for  the  construction  of 
sidewalks  in  cities,  towns  and  Tillages,"  ap- 
proved April  15,  1875,  in  force  July  1,  1875 
(Acta  1875,  p.  63),  and  names  and  describes 
nine  different  streets  to  be  improved  by  the 
building  of  sidewalks,  and  the  map  introduced 
In  evidence  discloses  tbat  eight  of  the  streets 
are  disconnected,  being  In  entirely  different 
parts  of  the  village,  some  of  the  streets  be- 
ing a  mile  or  more  apart  Tbe  ordinance 
provided  for  payment  for  the  sidewalks  as 
follows:  "And  tbat  tbe  whole  cost  thereof 
be  levied  on  tbe  lots  or  parcels  of  land 
touching  upon  the  line  of  said  sidewalk,  in 
proportion  to  their  frontage  upon  said  side- 
walk." No  other  construction  could  be  pla- 
ced upon  this  provision  of  tbe  ordinance 
than  that  each  party  should  pay  a  pro  rata 
proportion  of  the  cost  of  all  tbe  sidewalks 
provided  for  in  the  ordinance,  according  to 
his  frontage  upon  the  streets  where  tbe 
walks  ai«  to  be  built  The  case  of  People 
v.  Latham,  203  III  9,  67  N.  B.  403,  holding 
a  similar  ordinance  void,  is  conclusive  in 
this  case.  No  sufficient  reason  Is  shown 
for  receding  from  our  views  therein  express- 
ed, nor  is  it  necessary  to  extend  this  <4>in- 
lon  to  any  greater  length.  For  tbe  reason* 
stated  In  the  Latham  Case,  supra,  the  judg- 
ment of  tbe  coimty  court  will  be  affirmed. 

Judgment  affirmed.   . 
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at*  m.  M.) 

DINOBIAN  ct  aL  ▼.  BEAIil.  et  at 

(Supreme  Court  of  IlllDoia.    Dfec.  22,  1904.) 

*BUST»— CBSATION— SAW  BY  ■  TBU8TKE— BONDS 
— TIUB— INADBQUAOT  OF  PBICB — BTAT0TK8— 
APPUCATION— ACTION  TO  VACATB— PLBADINO 
— AKKNDMKItr. 

1.  Where  testator  bequaatbed  real  estate  to 
bia  executor  in  trust  to  sell  the  aame  add  in* 
Test  the  proceeds  for  the  benefit  of  certain  ces- 
tuis  que  trust,  a  sale  of  such  real  estate  should 
tie  construed  as  having  been  made  by  the  ezeca- 
tor  in  bis  capacity  aa  trustee,  and  not  aa  tx- 
«cutor,  though  the  clause  of  the  will  contain- 
ing directions  for  the  sale  referred  to  testator's 
representative  as  "executor"  instead  of  trustee. 

2.  Where  a  will  appointing  a  trustee  did  not 
(cquire  the  giving  of  a  bond  by  the  trustee  aa  a 
prerequisite  to  his  right  to  sell  the  property  for 
the  creation  of  a  trust  fund,  the  sale  was  not 
invalidated  by  failure  to  give  a  t)0Dd. 

S.  Uurd's  Hev.  St  1003,  c.  8,  8  7,  providing 
that  all  executors  and  administrators,  unless  ex- 
empted by  will,  shall  give  bond  before  entering 
on  their  duties,  does  not  apply  to  a  trustee  ad- 
minixtericg  a  trust  created  by  will. 

4.  Trust  estates  and  trustees  are  subject  only 
to  the  jurisdiction  of  a  court  of  chancery,  and 
county  and  probate  courts  have  no  jurisdiction. 

5.  \Vhere  certain  land  was  devised  to  a  trus- 
tee for  the  purpose  of  creating  a  special  trust 
fund  for  the  benefit  of  testator^s  wife  and  chil- 
dren, and  the  trustee  was  directed  to  sell  at  the 
best  price  reasonably  attamable,  he  was  not 
required  to  malce  such  salr  within  an?  specific 
time. 

6.  Where  a  trustee  under  a  will  was  not 
bound  to  sell  land  devised  for  the  creation  of  a 
trust  fun<l  at  any  specific  time,  and  there  was- 
no  necessitv  for  ha.:t-),  a  sale  made  by  him  at 
a  time  when  he  knew  a  contest  of  the  will  was 
pending,  whereby  the  land  sold  for  a  grossly  in- 
adequate sum,  constituted  such  misconduct  on 
the  trustee's  part  as  authorized  a  vacati<«  of  the 
sale  at  the  suit  of  the  cestnis  que  trust 

7.  Where,  in  an  action  to  set  aside  a  sale  of 
land  by  a  trustee,  complainants  applied  to  file  a 
trial  amendment  alleging  that  on  a  certain  40 
acres  of  the  land  a  cemetery  was  maintained 
containing  from  6  to  10  acres,  and  though  at 
the  time  of  the  sale  the  trustee  announced  that 
the  cemetery  was  reserved,  •  yet  in  fraud  of 
complainants'  rights  the  trustee  conveyed  the 
cemetery  tract  to  the  purchaser  of  the  other 
lands,  and  there  was  evidence  supporting  such 
•llegntions,  such  amendment  was  germane  to 
the  case  made  by  the  bill,  and  hence  the  conrfs 
refusal  to  allow  the  same  was  reversible  error. 

Error  to  CtrcDit  Conrl;  Macon  Connty; 
Solon  Pbilbrlck,  Judge. 

Suit  by  Kichard  R.  Dlngman  and  others 
as.alnst  Hillary  Beall  and  others.  From  a 
decree  dismissing  the  bill,  pla^ntifrs  brint; 
error.     Reversed. 

G.  C  Le  Forgee,  I.  A.  Buckln;;rlinni,  and 
Jack  ft  Deck,  for  plaintiffs  In  error.  Nelson 
&  Whitley,  Mills  Bros.,  and  Redmon  &  Ho- 
gan,  for  defendants  In  error. 

RICKS,  a  3.  This  IB  a  bin  filed  In  the 
circuit  court  of  Macon  county  by  a  portion 
of  the  heirs  of  James  Dlngnian,  deceased,  to 
set  aside  a  cert-oln  sale,  made  by  the  executor 
or  trustee  appointed  by  the  will  of  James 
Dlngman,  of  certain  real  estate  under  .the 
terms  of  the  will. 

.Tames  Dlngman  died  testate  on  Aug^ust  14, 
1900;  and  at  the  time  of  his  death  left  sul^ 


Ttving  him  his  widow,  6  children,  and  25 
grandchildren,  all  of  whom  are  parties  to  this 
suit,  either  aa  complainants  or  defendants. 
It  appears  from  the  evidence  that  at  the  time 
of  his  death  he  was  the  owner  of  about  1,000 
acres  of  land.  The  will  was  dated  June  16, 
1897,  and  three  codicils  were  afterwards 
made,  one  dated  June  16,  1808.  the  second 
dated  September  1,  1899,  and  the  third  No- 
Tsmber  23,  1899.  By  his  will  all  of  the  reel 
estate  except  about  320  acres  was  disposed 
of  among  his  heirs.  This  320  acres  not  spe- 
dflcally  devised  was  placed  In  trust  under 
the  following  conditions: 

"Seventeenth — To  the  executor  of  this  my 
will,  hereinafter  nominated,  and  to  his  prop- 
erly anointed,  successor  and  successors  in 
trust,  I  give  and  devise  In  fee  simple  all  the 
lands  not  herein  specifically  devised  of  which 
I  may  die  seized  and  possessed.  In  trust; 
nevertheless,  for  the  uses  and  purposes  here- 
inafter declared  and  set  forth,  and  none  oth- 
er; and  I  hereby  give  and  bequeath  to  said 
executor  and  his  successors  In  trust  all  of 
my  pei-Bonal  estate  of  every  description  not 
hereinbefore  speciJ^.cally  bequeathed.  In  trust; 
nevertbelese,  for  tJie  uses  and  purposes  here- 
inaft^  declared  and  set  forth,  and  none 
other. 

"£jlgbteenth — A:>  soon  after  the  probate 
of  this  will  mr  said  executor  or  his  successor 
In  trust  shall  In  his  discretion,  from  time  to 
time;  In  parcels  or  as  a  whole  at  one  time; 
sell  the  land  devised  In  Item  17  of  this  will 
upon  best  terms  and  for  best  price  reason- 
ably attainable,  but  not  for  less  than  one- 
third  of  purchase  price  to  be  paid  in  band 
and  the  remainder  on  credit  not  exceeding 
Are  years,  to  be  secured  by  note  of  purchaser 
and  first  mortgage  on  premises,  with  interest 
at  six  per  cent  per  annum,  payable  annually, 
the  whole  to  become  due  and  payable  upon 
default  In  payment  of  any  Interest  Such 
sale  may  be  either  public  or  private,  in  the 
discretion  of  said  executor.  Said  executor 
Is  hereby  fully  empowered  to  make  convey- 
ance of  said  lands  by  deed  or  deeds,  and 
may  In  his  discretion  postpone  sale  and  lease 
said  lands  for  a  term  not  exceeding  one 
year. 

"Nineteenth — ^The  funds,  principal  and  In- 
terest, from  sale  of  lands,  and  rents,  if  any, 
and  personalty,'  shall  constitute  a  common 
fund,  which  said  executor  shall  keep  at  the 
^est  attainable  rate  of  lawful  Interest,  upon 
real  estate  first  mortgage  or  Invested  In 
bonds  of  the  dtles  and  counties  of  the  State 
of  Illinois  or  of  said  State  or  the  United 
States  of  America,  however  always  select- 
ing loan  or  investment  at  best  rate  of  law- 
ful interest  on  best  available  security.  Said 
executor  shall  collect  said  Interest  annually, 
and  upon  collection  annually  divide  said  In- 
terest Into  eight  parts,  should  my  said  wife 
at  such  time  be  In  life,  and  pay  one  equal 
part  to  each  my  said  wife  and  my  said  sons 
and  daughters." 

On  September  13,  1000,  William  J.  Law- 
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ton  was  by  tbe  connty  court  of  Macon  coun- 
ty duly  appointed  executor  of  aald  will,  and 
qualified  as  such,  and  executed  a  bond  In 
the  sum  of  $12,000,  as  executor,  conditioned 
for  tbe  faithful  performance  of  his  duties  as 
snch.  No  other  bond  was  ever  given  by 
Lawton  In  connection  with  the  estate.  It 
appears  that  on  the  28th  day  of  March,  1901, 
the  said  William  J.  Lawton,  after  giving  30 
days'  notice,  sold  the  land  devised  to  him  in 
trust,  at  jtublic  auction,  to  Hillary  Beall  and 
John  F.  Beall,  who  are  also  made  defend- 
ants to  this  suit,  they  being  the  highest  bid- 
ders, for  the  sum  of  $7,400. 

Three  amendments  to  the  bill  were  filed, 
the  first  one  on  February  19,  1903,  and  a 
second  on  October  27, 1903.  A  third  amend* 
ment  was  made  on  December  11,  1903.  Tbe 
second  amendment  was  demurred  to,  and  the 
demurrer  sustained.  The  cause  was  tried  In 
January,  1904,  and  near  the  close  of  com- 
plainants' testimony  they  again  asked  leave 
to  amend  their  bill,  which  was  refused  by 
the  court.  At  the  close  of  complainants'  evi- 
dence the  defendants  demurred  to  the  same. 
The  court  sustained  the  dnnurrer,  and  ren- 
dered a  decree  dismissing  complainants'  bill, 
and  this  writ  of  error  is  prosecuted  from 
said  decree  dismissing  the  bill. 

Numerous  errors  are  alleged,  part  only  of 
which  have  been  argued  by  the  respective 
parties. 

The  first  alleged  error  argued  by  i^aintiffjs 
in  error  Is  that  Lawton  sold  the  land,  under 
the  provisions  of  the  will,  as  executor,  and, 
not  having  given  a  bond  for  tbe  faithful  per- 
formance of  the  sale,  tbe  same  was  void; 
and  that  even  If  the  sale  was  made  as  trus- 
tee, unless  an  additional  bond  was  given  the 
sale  was  void,  and  therefore  the  demurrer 
should  have  been  overruled. 

We  are  of  the  opinion  that  this  sale  was 
made^  as  It  should  have  been,  by  the  trus- 
tee. While  it  is  a  question,  sometimes,  where 
the  trustee  is  also  the  executor,  when  the 
title  ceases  to  be  in  the  ^cecutor  as  such,  and 
title  as  trustee  begins,  yet  where  there  Is  a 
separate  and  distinct  part  of  the  estate  set 
apart  in  trust,  as  was  done  in  this  case,  we 
see  no  good  reason  why  the  trustee  could  not 
act  In  the  dual  capacity  of  executor  and  trus- 
tee, holding  the  personalty  as  executor,  and 
the  real  estate  devised  to  the  trustee,  and 
the  proceeds  of  the  sale  of  the  same.  In  the 
capacity  of  trustee,  the  same  as  If  two  sep- 
arate and  distinct  persons  had  been  appoint- 
ed. At  common  law,  executors,  as  executors, 
had  no  estate  in  or  power  over  the  real  es- 
tate of  their  testator,  and,  If  an  executor  has 
any  power,  right,  or  Interest  in  respect  to  the 
real  estate.  It  must  be  by  virtue  of  some 
statute  or  of  the  provisions  of  the  will  itself. 
Gammon  t.  Gammon,  153  111.  41,  38  N.  E. 
890.  And,  while  the  word  "executor"  Is  used 
In  tbe  clauses  of  the  will  where  directions 
are  made  for  the  sale  of  the  property,  the 
directions,  as  given,  were  for  the  purpose  of 
disposing  of  a  trust  estate  separate  from  any 


other  part  of  the  estate,  the  fee  being  willed 
to  Lawton  In  trust,  and  it  was  his  duty,  as  . 
trustee,  to  take  charge  of  the  same  upon  the 
death  of  the  testator  and  carry  out  tbe  trast 
Imposed  upon  him,  independently  of  his  du- 
ties as  executor,  and  the  acts  of  the  trustee 
need  not  be  void  simply  because  another 
title  is  given  him  other  than  that  of  trustee, 
The  sale,  having  been  made  by  the  trustee 
as  provided  for  by  the  will,  cannot  be  held 
to  be  void  because  no  bond  as  trustee  wu 
given,  as  no  bond  was  required  by  the  will, 
and  none  is  required  by  the  statute. 

We  are  of  the  opinion  that  section  7  of  tbe 
statute  on  administration  (chapter  3,  Hurd's 
Rev.  St  1903)  has  no  ai^llcation,  as  this 
section  only  applies  to  administration  of  es- 
tates. And,  further,  county  and  probate 
courts  have  no  Jurisdiction  over  trust  es- 
tates and  trustees,  they  coming  under  tbe 
Jurisdiction  of  a  court  of  chancery,  and  for 
this  reason  It  cannot  be  held  the  above  sec- 
tion of  the  statute  applies  to  trustees  han- 
dling trust  property. 

But  the  testator,  by  his  will,  set  aside  tbe 
lands  in  controversy  for  the  purpose  of  cre- 
ating a  special  trust  fund  that  should  be 
held  for  the  benefit  of  his  wife  and  children 
during  their  lives,  but  which,  by  section  20 
of  the  will,  is  directed  ultimately  to  rest  in 
his  grandchildren.  The  direction  to  sell  is 
for  reinvestment  in  mortgage  security  or 
muqiclpal  bonds.  Tbe  trustee  Is  directed  to 
sell  at  the  best  price  reasonably  attainable, 
and  is  not  required  to  make  the  sale  at  an; 
particular  or  stated  time.  He  was  anthor- 
ized  to  sell  in  single  tracts  or  ea.  masse,  and 
the  direction  as  to  time  is  as  soon  after  tbe 
proof  of  the  will  as  In  Us  discretion  is  deem- 
ed proper,  with  pow»  to  lease  the  lands  for 
a  year,  and  a  postponement  of  the  sale,  hi 
bis  discretion,  and  to  make  the  sale  either 
public  or  private.  Under  these  provisions 
the  trustee  is  not  limited  to  a  specific  time, 
nor  Is  he  required  to  make  the  sale  wltbln 
a  year.  Provisions,  such  as  are  contained  in 
tbis  will,  as  to  the  time  of  sale,  are  held  to 
be  directory  only,  and  the  sale  and  good  title 
could  be  made  after  the  lapse  of  Mie  year. 
Perry  on  Trusts,  8  490,  p.  771;  Pierce  v. 
Gardner,  10  Hare,  287;  Smith  v.  Kinney.  33 
Tex.  283.  As  the  purpose  was  reinvestment 
for  the  creation  of  what  may  be  termed  a 
permanent  fund,  there  was  nothing  in  tbe 
purpose  or  object  of  tbe  sale  calling  for 
haste. 

The  trustee  had  been  advised  that  the  will 
under  which  he  was  acting  would  be  contest- 
ed, and  also  knew  that  tbe  proposed  contest 
was  of  public  notoriety.  Knowing,  then, 
these  matters,  he  must,  as  a  reasonable  man, 
l>e  held  to  have  known  that  such  proposed 
contest,  and  the  publicity  thereof,  wonld 
necessarily,  or  at  least  reasonably,  depred- 
ate the  market  value  of  the  lands,  whether 
sold  at  public  or  private  sale,  until  such  dis- 
pute or  contest  was  terminated.  The  trus- 
tee also  knew  that  any  contest  of  the  will 
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must  be  had  wltbin  two  yean  from  Its  pro- 
bate, and,  as  he  was  executor  as  well  aa 
trustee,  his  relation  to  the  heirs  of  the  testa- 
tor was  such,  his  Information  as  to  the  pro- 
posed contest  being  derived  from  them  di- 
rectly, that  he  must  also  have  reasonably 
known  .that  the  beginning  of  the  contest 
would  not  be  postponed  until  the  expiration 
of  the  time  allowed  by  statute  to  bring  it, 
and  the  bill  shows  that  the  contest  was  In 
fact  begun  very  shortly  after  the  sale.  It 
was  the  duty  of  the  trustee  to  sell  the  land 
for  the  best  price  attainable,  and  it  was  his 
duty  to  not  sell  the  land,  when  there  was 
nothing  calling  for  haste,  at  a  time  when  he 
knew  It  would  not  bring  what  it  was  reason- 
ably worth,  but  that  Its  sale  value  would  be 
affected  by  the  threatened  contest.  Under 
such  conditions  he  must  have  known  that  the 
land  would  only  bring  such  a  price  as  a  buy- 
er was  willing  to  pay,  taking  into  considera- 
tion the  hazard  of  losing  the  benefit  of  his 
purchase  as  the  result  of  the  contest  It 
must  be  further  borne  In  mind  that,  although 
Lawton  advertised  the  land  and  received 
bids  therefor  at  the  time  fixed  by  the  adver- 
tisement, he  was  still  under  no  obligation  to 
make  the  sale.  It  was  not  a  judgment  sale, 
but  was  the  sale  of  the  trustee,  and  the  fact 
that  he  made  advertisement  of  the  sale  and 
proposed  to  make  It  public  did  not  change  Its 
character  or  make  it  other  than  his  sale  as 
trustee,  nor  require  him  to  accept  what  he 
knew  to  be  an  Inadequate  Wd. 

Upon  the  question  of  the  inadequacy  of 
price,  the  witnesses  varied.  The  time  of  the 
sale  was  taken  as  the  measure,  and  the  trus- 
tee fixed  the  value  at  $9,900,  while  most  of 
the  witnesses  fixed  the  value  at  from  $10,500 
to  $14,000,  one  witness  placing  it  as  high  as 
$16,090.  The  case  was  disposed  of  upon  a 
demurrer  to  the  evidence,  and  It  was  the  du- 
ty of  the  court,  in  considering  the  demurrer, 
to  take  as  true  that  evidence  most  favorable 
to  complainants.  If  that  be  done,  then  the 
record  shows  the  land  did  not  sell  for  half  its 
value.  With  such  glaring  inadequacy  in  the 
price,  if  the  sale,  for  that  reason  alone,  should 
not  be  held  a  fraud  upon  the  cestuls  que 
trust.  It  at  least  calls  for  great  scrutiny  upon 
the  part  of  the  court  on  the  acts  of  the  trus- 
tee In  making  the  sale.  Before  the  sale  the 
trustee  had  been  offered  $8,640  for  the  land, 
and  the  party  who  made  the  offer  testified 
that  he  regarded  the  land  then  worth  $12,000.  _ 
The  witnesses  who  testified  as  to  value  were' 
residents  in  the  vicinity  of  the  lands.  It  was 
the  duty  of  the  trustee  to  Inform  himself  of 
the  value  of  the  property,  and.  If  he  had  gone 
among  these  witnesses  and  made  Inquiry,  it 
cannot  be  presumed  that  he  would  have  fail- 
ed to  receive  such  information  as  woiild  have 
prompted  him  to  withdraw  the  property 
from  sale  when  the  bids  made  therefor  were 
so  disproportionate  to  its  value.   It  has  been 


;held  a  breach  of  trust  to  sell  property  at  a 
dlsadvantajgeous  time  when  thn'e  is  no  Im- 
mediate necessity  for  such  sale.  Perry  on 
Trusts,  S  771,  and  authorities  cited  under 
note  5.  Here  there  was  no  emergency.  The 
time  was  manifestly  disadvantageous,  and 
the  fact  known  to  the  trustee. 

Before  the  close  of  the  evidence  folr  the 
complainants  a  motion  was  iuade  upon  their 
behalf  to  amend  the  bllL  The  proposed 
amendment  alleged  that  on  a  certain  40  acres 
of  land  In  controversy  there  was  a  cemetery, 
fenced,  and  containing  from  6  to  10  acres; 
that  ^bout  2V^  acres  of  said  cemetery  tract 
bad  been  deeded  by  the  testator  in  bis  life- 
time, and  that  the  balance  of  said  cemetery 
tract  belonged  to  the  testator  at  the  time  of 
his  death;  that  at  the  time  of  the  sale  the 
trustee  announced  that  the  cemetery  was  re- 
served from  the  sale,  and  like  announcement 
was  made  in  the  public  announcement  of  the 
sale,  and  that  the  trustee,  in  fraud  of  the 
rights  of  complainants  and  other  heirs,  lega- 
tees, and  devisees  of  the  late  testator,  con- 
veyed to  the  Bealls  the  said  cemetery  tract. 
In  addition  to  the  lands  offered  and  sold  to 
them.  There  was  e^'ldenee  in  the  record  sup- 
porting these  allegations.  Defendants  In  er- 
ror did  not  offer  any  evidence  tn  the  case, 
and,  if  the  allegations  of  this  proposed 
amendment  were  true,  a  fraud  was  perpe- 
trated upon  those  interested  In  this  land, 
which  was  a  part  of  the  trust  estate.  The 
subject-matter  before  the  court  was  a  con- 
troversy relating  to  a  trust,  which  it  Is  the 
special  province  of  a  court  of  equity  to  guard 
and  enforce,  and  while  It  is  true  that  the 
allowing  of  amendments  must  be,  and  is 
generally,  largely  committed  to  the  discretion 
of  the  court,  yet  where  it  Is  apparent,  as  in 
the  record  before  us,  no  injury  can  be  done 
the  opposing  party  by  allowing  the  amend- 
ment, and  where  the  matter  proposed  to  be 
Introduced  by  the  amendment  is  of  a  mate- 
rial character  and  germane  to  the  suit,  the 
court  will  not  be  warranted  In  denying  leave 
to  amend  simply  because  previous  amend- 
ments have  been  allowed,  and  the  action  of 
the  court  in  such  case  Is  open  to  review  upon 
error.  We  think  the  amendment  should  have 
been  allowed,  and  that,  taking  Into  consid- 
eration the  disadvantageous  time  at  which  a 
sale  was  made,  the  Inadequacy  of  the  price, 
and  the  manifest  wrong  shown  by  the  pro- 
posed amendment,  which  would  all  be  con- 
sidered together  in  the  final  determination 
of  the  case,  the  failure  to  allow  the  amend- 
ment was  such  an  error  as  should  work  a 
reversal  of  the  decree. 

The  decree  will  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  of  Macon  coun- 
ty with  directions  to  allow  the  amendment 
to  the  bill  offered,  and  for  such  further  i»ro- 
ceeding  as  to  law  and  Justice  shall  appertain. 

Keversed  and  remanded,  with  directions. 
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(213  III.  70) 

TVTBNOM  T.  TOSSICK  et  tH 
(Supreme  Court  of  lllinolt.    Dec.  22,  1904.) 

PLBADinO — DEMUBBXB— JTTDOlfKHT— TOBK 
AND   OHAKACTKB— EBBOB. 

1.  Where  a  Judgment  overruling  a  demurrer, 
by  which  plaintiff  ^ected  to  abide,  only  direct* 
ed  that  defendant  haye  judgment  for  cost*,  with- 
out reciting  that  plaintiff  ^'take  nothing  by  her 
writ,  and  that  defendants  go  hence  without 
day,"  or  words  of  similar  Import,  the  Judgment 
was  interlocutory  only,  and  Insufficient  to  sos- 
taln  a  writ  of  error. 

Error  to  Appellate  Court,  Fourth  DlBtrlct 
Action  by  Uxzie  Wenom  against  Henry 
Fossick  and  another.    Judgment  for  defend- 
ants.   A  writ  of  error  was  dismissed  by  tbe 
Appellate  Court;  and  plaintiff  brings  error. 

B.  H.  Canby,  for  plaintiff  In  error.  Bur- 
ton &  Wheeler,  for  defendant  In  error  Henry 
Fossick. 

SCOTT,  J.  On  March  27, 1903,  defendants 
Id  error  recovered  a  Judgment  against  plain- 
tiff In  error  in  the  circuit  court  of  Madison 
county  for  costs  of  suit.  For  the  purpose  of 
baring  that  Judgment  reviewed,  plaintiff  In 
error  sued  out  a  writ  of  error  from'  the  Ap- 
pellate Court  for  tbe  Fourth  District  That 
court  dismissed  the  writ,  assigning  as  a  rea- 
son therefor  that  tbe  Judgment  in  question 
was  not  a  final  Judgment,  and  the  cause 
comes  to  this  court  upon  a  writ  of  error. 

Lizzie  Wenom,  the  plaintiff  in  error, 
brought  suit  against  Henty  Fossick  and 
Julius  Bosenberg,  defendants  in  error,  in 
trespass.  Her  declaration,  which  was  filed 
on  April  24,  1902,  contained  but  one  count, 
and  charged  defendants  in  error  with  hav- 
ing broken  and  entered  her  house  E^ch  of 
the  defendants  filed  a  plea  of  the  general  is- 
sue, and  such  proceedings  were  had  in  the 
cause  that  on  March  27^  1903,  In  addition  to 
the  pleas  of  the  general  Issue,  defendants 
had  on  file  certain  special  pleas,  which  may 
be  designated  as  Rosenberg's  second  amend- 
ed plea,  Fossick's  second  amended  plea,  Fos- 
Blck's  third  special  plea,  and  the  Joint  and 
additional  plea  of  both  defendants.  On  that 
day  tbe  plaintiff  Interposed  a  general  de- 
murrer to  all  of  these  special  pleas,  which 
were  tbe  only  special  pleas  on  file.  The 
court  overruled  this  demurrer,  the  plaintiff 
elected  to  abide  tbe  demurrer,  and  the  fol- 
lowing Judgment  was  entered : 

"On  this  day  come  tbe  parties  by  their 
attorneys,  and  the  court  bears  argument  of 
counsel  on  demurrer  to  two  pleas  as  amend- 
ed, and  to  additional  pleas,  and,  being  suf- 
ficiently advised,  overrules  said  demurrer, 
and  plaintiff  by  attorney  excepts,  and  elects 
to  stand  by  demurrer.  It  Is  therefore  con- 
sidered and  ordered  by  tbe  court  that  the  de- 
fendants have  Judgment  for  and  recover  of 
and  from  the  plaintiff  their  proper  costs  In 
this  behalf  expended,  and.  have  execution 
therefor.  Plaintiff  prays  an  appeal  to  tbe 
Appellate  Court,  Fourth  District  of  tbe  state 


of  IlUnola,  wlildi  la  aQowed  upon  ber  eata- 
ing  into  bond  In  the  snm  of  |100  with  se- 
curity to  be  approved  by  the  clerk  of  this 
court  Bond  and  bill  of  exceptions  to  be 
filed  in  thirty  days." 

It  will  be  observed  that  this  Judgment  did 
not  dispose  of  either  plea  of -the  general  Is- 
sue, and  did  not  in  terms  dispose  of  the 
rights  of  tbe  parties.  To  make  it  a  final 
Judgment  it  should,  according  to  the  authori- 
ties, have  contained  a  statement  that  "it  ii 
considered  by  tbe  court  tliat  tlie  plaintiff 
take  nothing  by  ber  writ  and  that  tbe  de- 
fendants go  hence  without  day,"  or  other 
words  of  similar  import  disposing  of  the  oi- 
tire  subject-matter  of  tbe  litigation.  Free- 
man on  Judgments  (2d  Ed.)  S  16 ;  Black  on 
Judgments,  f  81;  Seott  r.  Burton,  6  Tex. 
322,  65  Am.  Dea  782;  11  Ency.  of  PL  * 
Pr.  p.  925;  Duslng  y.  Nelson,  7  Colo.  181, 
2  Pac.  922. 

It  may  be  conceded  ttiat  when  the  defend- 
ant's plea  goes  to  bar  tbe  action,  if  tlie  plain- 
tiff demurs  to  it  and  tbe  demurrer  is  deter- 
mined in  favor  of  tbe  plea,  and  plaintiff 
abides  the  demurrer,  final  Judgment  should 
be  entered  in  favor  of  tlie  defendant,  evoi  if 
one  or  more  issues  of  fact  raised  by  other 
pleadings  stand  undetermined  in  the  cause. 
Ward  V.  Stout,  32  111.  399.  The  question  hwe 
is  not  whether  final  Judgment  should  have 
been  entered  against  the  plaintiff,  but  was 
it  so  entered?  We  think,  under  the  author- 
ity of  Zimmerman  v.  Zimmerman,  15  111.  81. 
that  a  Judgment  which  disposes  of  or  finds 
all  the  issues  in  the  cause  in  favor  of  the 
defendant,  and  awards  tbe  costs  against 
plaintiff,  may  be  regarded  as  a  final  Judg- 
ment even  though  not  strictly  in  proper 
legal  form;  but  here  the  two  pleas  of  tbe 
general  issue  are  not  disposed  of  at  all,  and 
under  such  circumstances  we  do  not  con- 
sider a  Judgment  for  costs  against  the  plain- 
tiff as  a  final  determination  of  the  cause. 

It  follows,  therefore,  that  the  Judgment 
of  the  circuit  court  set  out  above  Is  lnte^ 
locutory,  and  that  the  cause  must  be  re- 
garded as  still  pending  in  that  court  The 
Judgment  of  the  Appellate  Court  will  be  af- 
firmed. 

Judgment  affirmed. 


(il2  HL  5M) 

DBLAHOTDB  v.  PEOPLE. 
(Supreme  Court  of  Illinois,     Dec  22.  1904.) 

BECEIVINO  STOLEN  PBOPEBTT — EVIDEWCE— IM- 
BTBUCnONS— BEQUKST  TO  CHABQE— APPEAL 
—  BIOHT  TO  ALUCOX  BXBOB— 0BJECTI0R8- 
FBSJT70ICS. 

1.  Evidence  held  sufficient  to  sustain  a  con- 
viction for  receiving  stolen  property,  knowing 
tbp  same  to  have  been  stolen. 

2.  Where  defendant  was  charged  with  receiv- 
ing stolen  goods  during  the  continuance  of  t 
partnership  of  which  he  was  a  member,  the  a- 
elusion  of  a  bill  showing  a  sale  of  goods  to  de- 
fendant by  the  alleged  owner  of  the  stolen  goods 
after  the  firm  had  been  dissolved  was  not  error. 

3.  In  a  prosecution  for  receiving  stolen  goods 
the  refusal  to  permit  defendant  to  show  the  at- 


Digitized  by  LjOOQIC 


lU.) 


DBLAHOTDB  t.  FESOPLB. 


783 


titude  aMamed  by  two  of  hia  partner*  whea  de- 
fUidant  made  to  them  certain  wrongful  propoel- 
tiona,  for  the  purpose  of  obtaining  the  goods, 
was  harmless. 

4.  Where  accused  objected  to  a  witness'  an- 
swer as  a  conclusion,  he  was  not  entitled  to  cmb- 
plain  on  appeal  that  the  questimk  was  objec- 
tionable as  leading. 

5.  Where  the  answer  of  a  witness  was  not 
directly  responsive,  and  was  not  objected  to,  ac- 
cused wtw  not  entitled  to  complain  on  appeal 
that  it  was  hearsay. 

6.  Where  accusea  testified  to  a  certain  entry 
tn  a  book  kept  by  a  firm  of  which  he  was  a 
member,  and  recognised  a  part  of  the  writing 
as  his  own,  and  the  witness,  who  produced  a 
sheet  taken  from  the  book,  testified  that  the 
entry  on  the  sheet  was  in  accused's  handwriting, 
and  tliat  the  name  of  a  person  contained  in  sua 
entry  was  an  alias  to  conceal  the  identity  of 
the  real  person  charged,  the  admission  of  soeh 
sheet  was  not  error. 

7.  Where  defendant  was  accused  of  receiving 
stolen  goods,  and  it  was  established  that  he  went 
to  P.'s  house  and  got  a  particular  package  of 
the  goods,  evidence  of  a  witness  that  defendant 
"knew  it  was  there"  (referring  to  his  knowl- 
edge that  the  package  was  at  such  house)  was 
not  objectionable  as  a  conclusion. 

8.  WTiere  the  Jury  was  charged  in  other  In- 
structions that  it  was  necessary,  in  order  to 
convict  defendant  of  receiving  and  aiding  in 
concealing  stolen  propwty,  etc.,  that  he  should 
have  received  the  property  described  in  the  in- 
dictment, or  some  part  of  it,  the  failure  of  other 
instructions  to  contain  such  requirement  was 
immaterial. 

9.  Where  accoaed  was  indicted  under  certain 
counts  chargii)UE  aiding  and  abetting  embeizle- 
ment,  and  also  for  the  receiving  of  stolen  goods, 
an  instruction  that  if  defendant  advised  and  en- 
couraged It.  to  procure  D.  to  steal  or  embezzle, 
as  charged  in  tne  indictment,  and  D.  did  steal, 
as  the  result  of  R.'s  so  procuring,  defendant 
was  guilty,  should  be  construed  to  apply  to 
the  embezslement  counts  only,  and  was  not 
therefore  objectionable  as  anthorizing  a  convic- 
tion for  receiving  stolen  property  without  char- 
ging wltat  was  necessary  for  a  conviction  of 
snch  offense. 

10.  A  reasonable  donbt,  which  a  Jury  may  con- 
sider, as  entitling  accused  to  an  acquittal,  is  a 
doubt  which  the  jury  entertains  as  to  accused's 
guilt  on  the  whole  evidence,  and  not  on  any  par- 
ticular fact  in  the  case. 

11.  Where  an  instruction  charged  that  the  jury 
must  be  satisfied  of  defendant's  guilt  beyond  a 
reasonable  doubt,  in  order  to  convict  him,  and 
another  instmction  «^arged  that,  if  the  Jury 
believed  defendant  took  no  part  in  the  crime 
chained,  he  should  be  acquittra,  another  instruc- 
tion was  not  objectionable  for  failure  to  require 
the  Jury  to  be  satisfied  that  defendant  committed 
the  crime  charged  In  the  indictment. 

IZ  Where  the  jury  had  already  been  amply 
and  fully  instructed  on  reasonable  doubt  a  spe- 
cific instmction  was  not  objectionable  for  fail- 
ure to  require  that  the  jury  should  be  con- 
vinced beyond  a  reasonable  doubt  on  all  of  the 
points  necessary  to  be  proved,  in  order  to  war- 
rant a  conviction. 

13.  In  a  prosecution  for  receiving  stolen  goods, 
the  fact  that  the  person  who  received  the  goods 
knew  them  to  have  been  stolen  may  be  proved 
by   circumstances. 

14.  Where  the  fact  that  defendant  received 
goods  alleged  to  have  been  stolen  was  abundant- 
ly proved,  and  practically  conceded  by  him,  he 
was  not  harmed  by  the  fact  that  one  of  the 
instructions  emmeously  assumed  snch  fact 

15.  It  is  not  error  for  the  court  to  refuse  ac- 
eosed's  instrnctions.  the  substance  of  which  was 
contained  in  other  Instructions  given. 

f  13.  See  Bec«lTliu;  Stolen  Qoods,  voL  42,  Cent  Dig. 
i  18.  ^^ 


Brror  to  Criminal  Cionrt,  Cook  County; 
Axel  Chytrans,  Judge. 

Ernest  M.  Delahoyde  was  convicted  of  le- 
ceiTlng  stolen  property,  knowing  the  same 
to  bare  been  stolen,  and  he  brings  error. 
AfBrmed, 

Blake  &  Feely,  for  plaintiff  in  error.  H. 
J.  Hamlin,  Atty.  Gen.,  Charles  S.  Deneen, 
State's  Atty.,  and  Frederick  L.  Fake,  Jr., 
Asst  State's  Atty.,  for  tbe  People 

RICKS,  0.  J.'  On  October  21,  1908.  tbe 
grand  Jury  of  Cook  county  returned  an  in- 
dictment in  10  counts  against  Bmest  M. 
Delaboyde,  tbe  plaintiff  in  error,  and  Bd- 
ward  Dipple  and  Blaine  Rotb.  The  first 
dgbt  cotmts  of  tbe  Indictment  charge  the 
defendants  wltb  larceny  and  embeKziement, 
and  with  aiding,  abetting,  and  assisting  in 
tbe  commission  of  said  crime.  Tbe  ninth 
count  charges  tbe  same  defendants  with  tbe 
larceny  of  certain  goods.  The  tenth  count 
charges  tbat  tbe  said  defendants  did  buy, 
receive,  and  aid  in  concealing  certain  prop- 
erty therein  specifically  enumerated,  of  Rog- 
ers, Tbnrman  &  Co.,  knowing  the  said  goods 
to  bave  been  feloniously  stolen,  etc.  At  tbe 
November  term  of  tbe  criminal  court  of 
Cook  county  tbe  plaintiff  in  error  was  tried; 
tbe  chief  witnesses  against  bim  being  bis 
codefendants,  Dipple  and  Rotb.  Tbe  Jury 
found  tlie  plaintiff  in  error  guilty  of  receiv- 
ing stolen  property  knowing  the  same  to 
have  been  stolen,  in  manner  and  form  as 
charged  in  the  indictment,  and  fixing  tbe 
value  of  the  property  so  stolen  and  received 
at  tbe  sum  of  $100.  The  plaintiff  in  error 
successively  asked  and  was  refused  an  in- 
struction directing  tbe  Jury  to  find  bim  not 
guilty,  a  motion  for  a  new  trial  and  arrest 
of  Judgment,  and  was  at  the  conclusion  sen- 
tenced to  tbe  Illinois  State  Reformatory  at 
Pontlac;  and,  on  a  refusal  of  tbe  court  to 
set  aside  said  sentence,  tbe  plaintiff  in  er- 
ror sued  out  this  writ  of  error. 

Fifty-five  assignments  of  error  are  made, 
but  those  cbiefiy  relied  upon  are  tbe  Insuffi- 
ciency of  the  testimony  to  sustain  tbe  ver- 
dict, tbe  reception  and  exclusion  of  testi- 
mony, and  tbe  giving  and  refusal  of  Instruc- 
tions.. 

A  brief  summary  of  tbe  facts  necessary 
to  a  consideration  of  this  case  is  as  follows: 
In  tbe  summer  of  1903  tbe  corporation  of 
Rogers,  Tburman  &  Co.  was  engaged  In  tbe 
wholesale  jewelry  business  in  Chicago; 
Charles  F.  Elmore  being  tbe  manager  of 
the  firm.  Up  to  October,  1808,  Edward  Dip- 
ple was  employed  by  tbe  firm  as  an  office 
boy.  During  the  same  summer  Mrs.  Sarab 
Paul  and  ber  daughter,  Hattle  Paul,  resided 
at  23S0  State  street  Hattie  Paul  bad  a 
brother  by  tbe  name  of  William,  or,  as  be 
was  called,  Willie.  About  tbe  latter  part 
of  April,  1903,  tbe  plaintiff  In  error,  B.  H. 
Miller,  and  Blaine  Roth  formed  a  copartner- 
ship under  tbe  name  of  Delaboyde,  Miller 
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&,  Roth,  for  the  purpose  of  manufacturing 
and  selling  Jewelry  and  engraving  and  sell- 
ing glassware.  In  their  business  they  trav- 
eled from  place  to  place,  vending  their 
wares.  The  partnership  continued  until 
about  the  4th  of  July,  1903,  when  it  was 
dissolved,  the  venture  having  proved  un- 
successful, and  the  plaintltT  In  error  contin- 
ued In  the  glass  engraving  business  for  him- 
self. It  is  said  by  Elmore,  manager  for  Rog- 
ers, Thurman  &  Co.,  that  during  the  summer 
of  1903  he  missed  large  quantities  of  goods, 
amounting  in  all  to  nearly  f300.  In  Sep- 
tember, 1903,  he  received  a  letter  from  plain- 
tiff in  error  casting  suspicion  upon  Miller 
and  Roth,  the  former  partners  of  the  plain- 
tiff In  error.  Several  letters  were  exchan- 
ged betwe^  Elmore  and  the  plaintiff  in  er- 
ror, and  as  a  result  Elmore  bad  an  Inter- 
view with  Edward  Dipple,  one  of  the  par- 
ties Indicted  with  plaintiff  in  error,  In  which 
conversation  Dipple  admitted  having  taken 
the  goods  that  had  been  missed;  stating 
that  Roth  and  Delahoyde  bad  told  him  to 
take  the  goods  and  give  them  to  them. 
After  this  conversation  Dipple  was  arrest- 
ed, and  an  officer  was  sent  for  Roth,  who 
was  at  Danville.  After  an  Interview  with 
Roth,  an  officer  was  dispatcbed  to  Terre 
Haute,  Ind.,  for  Delahoyde,  the  plaintiff  in 
orror.  After  the  arrest  of  Roth  a  portion 
of  the  goods  that  had  been  missed  were  re- 
covered. Delahoyde,  the  plaintiff  in  error. 
Is  said  to  have  been  a  man  about  30  years 
of  age,  and  whose  career  had  been  some- 
what varied.  For  a  number  of  years  he 
had  worthed  as  a  wire  artist  and  glass  en- 
graver, and  had  been  purchasing  goods  of 
Rogers,  Thurman  &  Go.  Blaine  Roth,  a  co- 
defendant,  was  about  19  years  of  age,  and 
for  6  years  had  been  in  the  employ  of  Rog- 
ers, Thurman  &  Co.;  starting  as  an  office 
boy,  and  being  advanced  to  the  position  of 
confidential  clerk.  Edward  Dipple,  the  oth- 
er codefendant,  was  about  17  years  old,  and 
worked  as  office  boy  for  Rogers,  Thurman 
&  Co.;  his  position  with  that  firm  having 
been  procured  by  Roth.  EL  H.  Miller  was 
about  31  years  of  age,  and  had  been  a  den- 
tist, but,  on  account  of  failing  eyesight,  had 
to  give  up  that  profession.  He  and  Roth 
were  planning  to  embark  In  the  wire  busi- 
ness, when  plaintiff  In  error,  who  had  been 
Introduced  to  Miller  by  Roth,  suggested  that 
be  be  taken  Into  the  venture,  as  he  bad  ex- 
perience on  the  road,  and  urged  that  he  be 
taken  Into  the  proposed  partnership  as  a 
glass  engraver,  and  that  the  proceeds  of  the 
partnership  be  divided  equally  among  the 
three.  The  conclusion  of  the  matter  was 
the  formation  of  the  partnership  between 
the  three;  Miller  advancing  the  capital  In- 
vested, being  about  $400. 

Miller  testified:  That  before  going  out  on 
the  road  they  purchased  from  Rogers,  Thur- 
man &  Co.  about  $125  worth  of  goods.  That 
about  the  10th  of  April  they  bad  a  conversa- 
tion at  Rotb's  bouse  relative  to  getting  other 


goods  than  what  they  had  already  received. 
That  Delahoyde  asked  Both  how  much  staff 
they  bad.  That  Roth  showed  him,  stating 
It  was  goods  left  over  out  of  material  Elmore 
had  given  him  to  bring  home  to  work  up, 
and  Delaho^^de  stated:  "Ton  are  a  damn 
tool.  If  I  had  been  working  there  as  long  as 
yoQ  have,  I  would  have  as  much  stuff  in  tbis 
house  as  Elmore  has  down  in  his  store." 
That  witness  stated  that  they  wanted  more 
stuff,  and  Delahoyde  said,  "What  is  the  use 
of  buying  all  this  stuff  when  we  can  get  It 
in  an  easier  way?"  and,  on  being  asked  bow, 
be  replied,  "Well,  we  can  get  somebody  down 
at  Elmore's  to  get  It  for  us."  That  witness 
replied  that  that  woald  not  be  right;  that 
they  bad  bettter  pay  for  what  tbey  got. 
Miller  further  stated  tiiatbe  was  the  only  one 
that  put  any  money  into  the  business.  That 
Delahoyde  further  said:  ;"We  c^n  get  Eddie. 
Eddie  works  down  therev  and  It  is  easy  for 
him  to  get  out  stuff,  and  he  can  carry  all  the 
stuff  we  want  There  Is  no  need  of  us  buy- 
ing all  that  stuff.  We  betier  put  the  money 
Into  glass.  There  is  more  money  in  glass- 
ware than  there  is  In  jewelry."  He  furtber 
stated  that  the  "Eddie"  referred  to  was  Kd- 
ward  Dipple.  Miller  further  stated  that 
they  bad  another  conversation  the  next  day, 
or  the  day  following,  at  Roth's  bonse,  and 
Delahoyde  said:  "There  Is  no  use  in  going 
down  and  paying  out  any  more  money. 
There  Is  no  need  in  getting  beat  of  our 
money  if  we  can  get  It  in  an  easier  way.  I 
know  Eddie  will  get  It  We  will  pay  Eddie 
for  getting  It,  and  he  will  get  anything  we 
want  We  have  got  enough  of  stuff  now." 
Miller  said  that  he  and  Roth  were  both  op- 
posed to  getting  the  stuff  in  that  way.  That 
Roth  said:  "No;  it  Is  not  right  to  get  it 
that  way.  Mr.  Elmore  has  always  treated 
me  right,  and  I  don't  want  to  do  anything 
like  that"  Miller  further  said  that  he  was 
never  present  at  Rogers,  Thurman  &  Co.'s 
when  any  goods  were  got  that  were  not  paid 
for.  That  goods  were  received  while  they 
were  on  the  road.  That  they  got  a  parcel 
at  Qulncy,  but  that  he  thought  it  came  in 
Roth's  name.  That  tbey  also  got  a  package 
at  Springfield.  That  one  time  Delahoyde 
got  a  package,  saying  he  got  it  at  Mrs. 
Paul's  house. 

Edward  Dipple  testified  that  he  bad  a  con- 
versation with  Roth  and  Delahoyde  about 
three  days  before  they  started  on  the  road, 
in  the  latter  part  of  April  or  the  first  of  May. 
He  said:  "I  talked  vrlth  Blaine  Roth.  Dela- 
hoyde was  standing  about  five  or  six  feet 
away,  within  the  sound  of  my  voice.  Blaine 
asked  me  to  get  some  shells.  He  said:  'Will 
you  get  us  some  shells — some  stuff — and  we 
will  pay  you  for  them?  Will  you  get  us  some 
shells  out  of  the  store?  We  will  pay  you 
for  them.'  He  did  not  mention  what  arti- 
cles. I  said,  'All  right'  Up  to  that  time  I 
had  not  stolen  anything  from  Rogers,  Thur- 
man &  Co."  On  being  asked  what.  If  any- 
thing, he  took  and  gave  to  either  Delahoyde. 
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Blaine  Rotb,  Hatde  Faol,  or  her  brother,,  be 
said:  "The  first  package  was  about  the  be- 
ginning of  May" — and  describing,  In  a  gen- 
eral way,  what  was  In  the  package.  "I  took 
about  (our  packages  altogether.  This  first 
package  was  taken  about  the  first  of  May, 
and  the  second  about  a  week.  I  was  going 
home,  and  met  Hattie's  brother,  and  gave  it 
to  him,  and  told  him  to  take  It  up  In  the 
house.  I  didn't  tell  Elmore  or  anybody  else 
about  taking  the  stuff.  That  la  the  stuff  I 
stole.  I  had  no  arrangement  with  Blaine, 
Roth,  and  Delahoyde  as  to  what  I  was  to 
get  out  of  that  stuff  that  was  taken."  On 
being  asked  what  they  told  lilm  to  do  with 
what  he  got,  he  said:  "They  told  me  to  bring 
it  up  to  Paul's  house."  Witness  further  said: 
"I  gave  this  first  lot  of  stuff  that  I  took  to 
Hattle  Paul's  brother.  Will,  and  he  brought 
it  to  the  house.  I  took  the  next  lot  about  the 
third  week  in  May  [describing  what  it  con- 
tained]. The  third  package  was  about  the 
middle  of  June  [describing  its  contents].  The 
fourth  time  I  took  anything  from  Rogers, 
Tburman  &  Co.  was  about  the  latter  part  of 
June  [describing  the  contents  of  the  pack- 
age]." And  continuing,  he  said:  "I  didn't 
have  any  arrangement  with  Blaine  Rotb  or 
Delahoyde  In  reference  to  the  money  I 
should  receive  for  these.  I  received  in  all 
about  $12  or  $15  from  them  for  these  at 
different  times.  I  received  it  from  Hattle,  I 
think,  or  Blaine.  I  think  it  came  through 
the  mail  to  Hattle,  and  she  gave  it  to  me." 

Hattle  Paul  testified:  "I  seen  the  con- 
tents of  one  of  the  padcages  that  my  brother 
got  It  was  a  lot  of  shells  and  a  little  wire; 
some  little  packages  and  some  otber  kinds 
of  shells  and  some  gold  stones.  I  received 
four  packages  in  that  way  at  four  different 
times.  I  received  the  first  one  the  last  part 
of  May;  the  second  in  June  some  time;  the 
third  I  got  in  June  again;  and  the  fourth, 
that  was  in  July.  That  is  all  of  them.  I 
gave  Delahoyde  one.  I  conversed  with  Dela- 
hoyde when  he  came  in.  He  said  they 
would  not  let  Blaine  come.  I  asked  blm 
what  he  came  for.  •  •  •  He  said  he  came 
to  get  a  package,  and  I  said,  did  Blaine  send 
him?  and  he  said  'Yes.'"  She  further  testi- 
fied that  the  other  packages  she  received 
she  sent  to  Blaine  Roth  by  express. 

Blaine  Rotb  testified:  "I  had  a  conversa- 
tion with  Delahoyde  about  stealing  goods 
before  I  left  Rogers,  Tburman  &  Co.'s  em- 
ploy. He  used  to  come  In  the  store  every 
week  to  buy  goods,  and  he  asked  me  If  there 
was  any  way  I  could  get  him  goods  out  of 
tbe  store.  I  said  "No.*  I  was  working  there 
at  the  time,  and  never  thought  of  such  a 
thing.  He  said:  There  is  a  chance  for 
you  to  make  quite  a  bunch  of  money.  I  will 
take  all  yon  get,  and  get  rid  of  them.  If 
you  get  tbe  goods,  I  will  see  that  I  get  rid 
of  them,  and  you  will  make  a  bunch  of  mon- 
ey out  of  it.'  I  said  'No.'  I  never  stole  any 
of  their  property  during  the  time  I  was  in 
tiie  employ  of  Rogers,  Tburman  &  Co.   I  bad 


a  talk  with  Delahoyde  nearly  every  day  from 
about  the  25th  to  the  28th  of  April  of  this 
year  with  reference  to  getting  goods.  He 
said,  There  is  a  t>oy  working  down  at  Rog- 
ers, Thuiman  &  Co.  that  you  can  approach 
and  get  goods  out  of  there.'  He  says:  'Now, 
you  know  him.  Tou  got  blm  the  Job.  You 
go  down  and  speak  to  him,  and  tell  him'  wie 
can  use  all  the  goods  he  gets,  and  we  will 
pay  him  for  what  he  gets.'  I  did  not  want 
to  do  it  for  about  a  week,  and  then  he  kept 
at  me  so  much  I  gave  In,  and  went  down  and 
told  the  boy.  I  went  with  Ernest  Delahoyde. 
The  boy  I  mean  was  Eddie  Dlpple.  When  I 
was  talking  with  Dlpple,  Delahoyde  was 
within  sis  feet  of  me;  just  exactly  six  feet 
— the  length  of  a  show-case.  I  told  Eddie: 
'If  you  can  get  any  goods  out  of  here,  Eddie, 
we  can  use  them.  We  are  going  on  the  road, 
and  use  all  the  goods  you  get.  If  you  get 
them,  we  will  pay  you  for  them.'  Eddie 
says:  1  can  get  the  goods  out.'  After  that  I 
says:  'If  you  get  tbe  goods,  you  take  them 
to  Miss  Paul's  house  and  leave  them  in  a 
bundle,  and  I  will  send  for  them,  and  nobody 
will  know  what  they  are,*  which  he  did. 
After  that  I  had  a  talk  with  Delahoyde  about 
the  talk  I  had  with  Eddie.  I  told  him  what  I 
said.  Delahoyde  was  within  hearing  of  this 
conversation,  If  he  wanted  to  hear.  After  I 
left  Rogers,  Tburman  &  Co.  that  morning,  I 
told  him  I  spoke  to  blm,  and  he  says:  'I 
heard  you  talking.'  He  says:  That  is  all 
right  We  can  use  anything  he  gets  out  of 
there.'  I  received  property  after  that  The 
first  package  I  received  was  at  Qulncy,  Illi- 
nois. The  first  one  was  the  last  part  of  May, 
received  at  Qulricy,  Illinois.  I  received  about 
(our  packages  altogether.  ♦  ♦  ♦  The  sec- 
ond package  was  brought  to  me  by  Ernest 
Delahoyde  on  the  16th  day  of  June,  and  was 
received  at  Springfield,  Illinois.  When  he 
brought  it  to  me  he  says:  1  called  at  Hat- 
tie's  house  and  got  the  package.  It  was  out 
there  for  us.'  •  •  •  After  he  came  back 
with  the  package  he  said.  This  is  the  biggest 
package  we  have  gotten  so  far.'  ♦  •  ♦  We 
dissolved  partnership  one  week  after  the  4th 
of  July,  or  a  month  at  the  outside.  Dela- 
hoyde said  he  didn't  see  any  way  to  make 
any  money,  the  way  he  was  going  along 
there,  and  thought  beat  to  dissolve.  We  re- 
ceived the  last  package  after  we  dissolved 
partnership,  and  the  other  three  before  we 
dissolved  partnership.  •  •  *  The  money 
paid  to  Edward  Dlpple  amounted  in  the  book 
to  $12.  We  kept  a  list  of  all  expenses.  Dela- 
hoyde paid  the  most  of  It  I  didn't  pay  a 
cent  because  I  didn't  have  any." 

We  deem  it  unnecessary  to  go  into  fur- 
ther detail  in  regard  to  this  testimony.  We 
have  carefully  examined  the  record  before 
us,  and  It  is  replete  with  evidence  which  we 
think,  to  the  unprejudiced  mind,  conclusive- 
ly shows  plaintiff  In  error  to  have  been 
guilty  of  the  crime  charged  in  the  tenth 
count  of  the  Indictment,  on  which  he  was 
convicted.    We  are  unable  to  adopt  the  con-' 
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tentlon  of  counsel  for  plaintiff  In  error  that 
the  evidence  does  not  sufficiently  show  that 
plaintiff  In  error  received  the  goods  actually 
taken  from  Rogers,  Thurman  &  Co.  To  our 
minds,  the  evidence  conclusively  shows  that 
plaintiff  In  error  was  the  Instigator  of  a 
scheme  to  steal  property  from  Rogers,  Thur- 
man, &  Co.;  that  Edward  Dipple  was  In- 
duced to  take  property  from  said  firm;  that 
the  Identical  packages  of  goods  taken  by 
Dipple  were  delivered  to  Hattle  Paul  or  her 
brother;  that  at  least  one  of  these  packages 
was  delivered  to  plaintiff  In  error  in  person, 
and  others  were  received  by  him  through  the 
agency  of  Roth  and  the  express  company. 
The  evidence  is  also  ample  to  support  the 
Jury's  finding  as  to  the  value  of  the  property.' 
We  think  the  evidence  in  this  case  brings 
It  well  within  the  rule  laid  down  by  the 
cases  invoked  by  the  counsel,  for  plaintiff  in 
error  to  support  their  contention  that.  In 
order  to  sustain  a  conviction  In  cases  of  this 
character,  it  Is  necessary  to  prove  that  the 
property  described  in  the  Indictment  has  in 
fact  been  stolen,  that  the  accused  received 
It  with  such  knowledge,  and  that  the  jury 
must  find  the  value  of  the  property  so  sto- 
len. 

Counsel  for  plaintiff  in  error  contend  that 
the  court  improperly  refused  admission  In 
evidence  of  a  certain  bill  purporting  to  show 
the  sale  of  goods  to  plaintiff  in  error  in  Sep- 
tember, 1903,  on  the  ground  that  it  was  not 
cross-examination.  This  was  after  the  dis- 
solution of  the  partnership  between  Miller, 
Roth,  and  Delahoyde — after  the  goods  testi- 
fied to  as  having  been  stolen  were  taken. 
Besides,  it  was  nowhere  contended  that 
plaintiff  In  error  had  any  of  the  stolen  goods 
at  the  time  of  his  arrest  or  afterwards. 
So  the  testimony  offered  could  have  no  bear- 
ing upon  the  issue  being  tried,  and  its  ex- 
clusion was  proper. 

Counsel  for  plaintiff  in  error  next  contend 
that  there  was  error  In  the  court's  refusal 
to  permit  them  to  elicit  from  the  witness 
Miller,  In  their  cross-examination  of  him,  all 
of  certain  conTer8a,tions  had  with  plaintiff 
In  error  about  which  the  witness  testified. 
All  that  the  matter  sought  to  have  been 
brought  out  tended  to  show  was  the  attitude 
assumed  by  Miller  and  Roth  wh«i  the  wrong- 
ful propositions  of  plaintiff  in  error  were 
made  to  them.  We  do  not  see  how  the  mat- 
ters sought  could  have  any  bearing  upon  the 
defendant's  guilt,  and  think  he  was  not  prej- 
udiced by  the  action  of  the  court. 

It  is  also  objected  that  Hattle  Paul  was  al< 
lowed  to  state  that  her  brother  got  the  pack- 
ages she  received  from  him  from  Eddie  Dip- 
ple, and  that  she  further  testified  that  her 
brother  said  he  got  the  packages  from  Ed- 
ward Dlppl&  It  is  contended  that  the  first 
answer  was  a  conclusion,  as  the  witness  had 
no  personal  knowledge  of  the  fact  testified 
about,  and  that  the  second  was  the  giving  of 
hearsay  testimony.  On  this  point  the  record 
is  as  follows:   "Q.  And  those  packages  be  got 


from  Eddie  Dipple?  A.  Tes,  eir.  (Objected 
to  by  counsel  for  the  plaintiff  in  error.)  Coun- 
sel for  the  People:  If  you  know — do  you 
know  7  (Objected  to  by  cooosel  for  the  plain- 
tiff in  error.  Objection  overruled.)  Counsel 
for  the  People:  ,  Do  you  know  where  your 
brother  got  them  from?  A.  Be  said  be  got 
them  from  Eddie  Dipple"  To  this  last  an- 
swer no  objection  appears.  It  will  thus  be 
seen  that  the  criticism  of  counsel  for  plaintiff 
in  error  is  untenable.  The  first  question  was 
leading,  but  It  is  not  objected  to  on  that 
ground;  and,  even  if  it  were,  the  error  is  only 
slight  The  contention  as  to  the  second  ques- 
tion cannot  now  be  Insisted  upon,  since  tbe 
answer  of  the  witness  was  not  directly  re- 
sponsive, and  was  not  objected  to. 

It  is  next  objected  that  a  certain  ezlilbit 
was  wrongfully  admitted  in  evidence.  Tb« 
exhibit  referred  to  was  what  was  claimed  to 
be  a  sheet  from  the  original  acoonnt  txwk 
kept  by  the  firm  of  which  plaintiff  in  error 
was  a  member,  and  the  particular  item  was: 
"Sent  to  Chicago,  to  Harry,  $1.50."  The  criU- 
cism  made  is  that  the  proper  proof  as  to  tbe 
book  account  was  not  made.  Plaintiff  In  er- 
ror, however,  afterwards  testified  to  tlie  same 
entry,  and  recognized  at  least  a  part  of  tbe 
writing  as  being  his  own.  The  witness  who 
produced  tbe  sheet  containing  the  item  testi- 
fied about  stated  that  the  money  paid  to  EJd- 
ward  Dipple  "amounted  in  the  book  to  $12"; 
that  they  kept  a  list  of  all  expenses;  that  the 
slip  produced  was  a  part  of  the  book;  that 
tbe  plaintiff  in  error  kept  the  book;  that  tbe 
entry  was  In  liis  handwriting,  and  that  he 
could  find  no  more  of  the  book;  that  the  name 
"Harry"  referred  to  Edward  Dipple;  that 
the  name  "Harry"  was  used  so  it  would  not 
be  known  who  was  meant  We  think,  under 
the  circumstances  shown,  tbe  admissicMi  of 
this  sheet  was  not  improper. 

It  is  further  insisted  that  it  was  error  for 
the  witness  Roth  to  testify  that  "he  knew  it 
was  there" — referring  to  Delahoyde's  knowl- 
edge of  the  package  which  he  went  to  Hattie 
Paul's  house  for,  in  Chicago — it  being  insisted 
that  this  was  but  the  expression  of  a  conchi- 
sion.  It  is  established  that  Delahoyde  did 
go  to  Hattie  Paul's  house  and  get  this  pack- 
age. So  we  cannot  say  that  tbe  assertion  of 
the  witness  Roth  was  merely  a  condosion. 

Some  other  objections  are  urged  as  to  tbe 
admission  of  certain  evidence,  but  we  regard 
them  as  of  minor  importance,  and  take  tlie 
view  that  no  harmful  errors  were  committed 
in  such  admissions. 

Objection  Is  next  made  as  to  the  giving  and 
refusal  of  certain  instructions,  the  first  ob- 
jection being  the  refusal  to  direct  the  jury  to 
find  the  defendant  not  guilty.  This  assign- 
ment needs  no  further  consideration,  as  we 
have  already  expressed  the  opinion  that  the 
record  is  sufilcient  to  support  the  conviction. 

The  second  instruction  given  for  the  people 
is  objected  to,  and  it  is  claimed  "that  it 
should  have  told  tbe  jury  that  it  was  neces- 
sary, in  order  to  courict  Delahoyde  under  the 
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tenth  count,  tbat  he  dionld  bave  ncelTed  the 
property,  or  aoine  pert  of  It,  described  la  the 

incHetment"  The  Jury  were  told  this  in  oth- 
er Instructions,  and  we  tlilnk  they  could  not 
bave  been  misled  by  not  baTing  it  also  includ- 
ed in  this  Instruction. 

It  is  complained  that  instruction  *  given 
for  the  people  "leaves  the  Jury  free  to  oonvlct 
Delahoyde  under  the  tenth  count  of  the  in- 
dictment, but  it  does  not  tell  the  Jnry  what 
is  necessary  for  conviction  under  that  count" 
As  we  read  this  instruction,  it  is  plain  that 
it  could  not  be  construed  as  in  any  way  ap- 
plying to  the  tenth  count  of  the  Indictment; 
and  it  did  Inform  the  Jury  what  was  i^eces- 
eary  in  order  for  them  to  find  defendant 
guilty  under  the  embezzlement  counts,  char- 
ging aiding  and  abetting,  to  which  it  did  ap- 
ply. In  this  instruction  the  Jury  are  told: 
"if  you  believe,  beyond  a  reasonable  doubt, 
that  the  defendant  EiTnest  M.  Delahoyde  ad- 
vised or  encouraged  Blaine  Roth  to  procure 
Eddie  Dlpple  to  steal  or  embezzle  In  manner 
mod  form  as  charged  In  the  Indictment,  and 
that  Eddie  Dlpple  did  steal  as  a  result  of 
Itoth's  so  procuring,  then  In  such  case  you 
should  find  defendant  Ernest  M.  Delahoyde 
guilty." 

Of  the  twelfth  instruction  given  for  the 
people,  it  Is  said:  "The  Jnry  are  told  that  the 
reasonable  doubt,  under  the  Influence  of 
which  they  should  acquit,  must  be  as  to  the 
gnllt  of  the  accused  on  the  whole  evidence, 
whereas  they  should  hare  been  told  that,  if 
they  have  a  reasonable  doubt  as  to  the  proof 
on  any  material  point  in  the  case,  then  it 
would  be  the  duty  of  the  Jury  to  acquit  the 
defendant"  This  criticism  is  not  supported 
by  the  rule  heretofore  laid  down  by  this 
court  This  court  has  held  In  a  number  of 
cases  that  the  reasonable  doubt  the  Jury  is 
permitted  to  entertain  must  be  in  regard  to 
the  guilt  of  the  accused  on  the  whole  evi- 
dence, and  not  on  any  particular  fact  in  the 
case.  BlulIIns  v.  People,  110  III.  42;  Davis 
▼.  People,  114  ilL  86,  29  N.  B.  192. 

Instruction  IS  given  for  the  people  is  otK 
jected  to  by  the  plaintiff  in  error  because  it 
does  not  tell  the  Jury  that  they  must  be  satis- 
fled  that  defendant  committed  the  crime  char- 
ged In  the  Indictment  The  Instruction  does 
tell  the  Jnry  that  they  must  be  satisfied  of 
the  guilt  of  the  defendant  beyond  a  reason- 
able doubt  in  order  to  convict  him;  and,  in 
instruction  6  given  for  the  defendant,  the 
Jury  were  told  that.  If  they  believed  from  the 
evidence  that  the  defendant  took  no  part  in 
the  crime  charged  In  the  indictment,  he 
should  be  acquitted.  This  instruction  is  also 
objected  to  nix>n  tbe  ground  that  It  does  not 
tell  the  Jnry  that,  In  order  to  find  a  convio 
tion,  it  Is  necessary  that  tbe  circumstances  be 
«uch  as  to  so  convince  the  Jury  that  they 
would  have  no  reasonable  doubt  upon  any  of 
tbe  points  necessary  to  be  proved.  Upon  the 
question  of  reasonable  doubt  tbe  Jury  were 
amply  and  fully  instructed  In  numerous  In- 
structions given  both  for  the  people  and  the 
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deFendant,  and  wliat  baa  already  been  said  as 
to  instmction  12  might  be  reiterated  hwe  as 
to  the  objectioa  urged. 

Objection  Is  also  made  to  instruction  U 
given  for  the  people^  We  liave  examined  that 
instruction,  and  tldnk  it  was  not  Improper. 
The  first  objection  made  to  this  instruction 
Is  that  it  told  the  Jnry  that,  in  order  to  con- 
vict one  of  receiving  stolen  goods,  the- fact 
that  the  perscm  who  received  the  stolen  goods 
knew  the  same  to  have  t>een  atolen  might  be 
proved  by  drcnmstances.  This  court  has  held 
this  to  be  the  law  in  Hugglns  v.  People,  135 
IlL  243,  25  N.  B.  1002,  25  Am.  St  Rep.  857, 
and  tbe  Instruction  was  not  erroneous  In  this 
regard.  It  is  next  objected  to  this  Instruction 
that  it  assumes  plaintiff  In  error  to  have  re- 
ceived the  goods  in  question.  This  criticism 
is  perhaps  tru^  but,  under  the  proof,  it  could 
do  no  harm  to  plaintiff  in  error,  for  the  re- 
ception of  the  goods  by  him,  in  our  Judg- 
ment was  abundantly  proven,  and,  we  think, 
practically  conceded  by  plaintiff  In  error. 

As  to  the  complaint  made  because  of  the 
refusal  of  certain  Instructions  offered  by  tlie 
plaintiff  In  error,  we  think  it  is  without  mer- 
it, as  tbe  substance  of  those  instructions  was 
contained  in  others  givea 

Upon  a  review  of  the  whole  record,  we  are 
satisfied  that  no  such  error  has  Intervened  as 
would  warrant  a  reversal.  Tbe  Judgment  of 
the  criminal  court  of  Cook  county  is  affirmed. 

Judgment  affirmed. 

(as  ni.  toT.> 

ILLINOIS  CENT.  B.  CO.  v.  SWIFT. 

(Supreme  Court  of  Illinois.     Dec.  22,  1004.) 

KASTEB  AND  BEBVANT— INJUVIKS  TO  SERVANT— 
OONTRIBUTOBT  NBOLIOENCB— BBS  IPSA  LOQ- 
UITUa— ACTIONS— UmTATIOIlS— FLEAS  —  DS- 
MUBBEB— PUtKUPTOaT  INBTaaOIIOR- DIlTiaii 
-WAIVER. 

1.  Wliere  defendant  excepted  to  the  denial  ot 
a  motion  for  a  peremptory  Instraction,  the  rul- 
ing was  not  waived  b'v  his  subseqaently  re* 
<*iested  instructions,  which  in  effect  conceded 
uiat  tiiere  was  evidence  tending  to  establish 
plaintiff's  case  on  the  issues  presented. 

2.  AVbere  a  servant  was  given  a  general  order 
to  perform  certain  work,  and  left  to  his  own 
discretion  as  to  the  mettiod,  and  it  appeared 
that  tlie  worlc  could  have  been  done  in  a  safe 
way,  the  master  was  not  liable  for  Injuries  to 
the  ser^'ant  caused  by  his  selection  of  an  unsafe 
way  of  doing  the  work,  either  throngb  heed- 
lessness, or  because  it  involved  less  exertion. 

S.  In  an  action  for  injuries  to  a  servant  by 
the  falling  of  a  pile  driver  while  he  was  removing 
a  piece  of  tackle  and  pulley  therefrom,  evidence 
held  insufficient  to  show  that  plaintiff  was  in  the 
exercise  of  due  care  at  the  time  of  the  injury. 

4.  Plaintiff  was  directed  by  his  foreman  to 
go  to  a  pile  driver  and  detach  certain  tackle 
from  the  top  thereot  The  guy  ropes  holding 
the  pile  driver  in  an  upright  position  at  the 
time  plaintiff  approached  it  were  sufficient,  but 
he  removed  one-halt  of  such  ropes,  after  which 
be  climl>ed  ap.  the  pile  driver,  which  was  then 
in  a  leaning  position ;  and  while  he  was  on  the 
same  it  fell,  and  plaintiff  was  injured.  Held, 
that  since  the  accident  did  not  result  from  the 
condition  of  the  pile  driver,  in  which  defend- 

4, : 

1  2.  S«a  Mastw  and  Sarraat.  voL  H,  CMt.  Dig.  H 

S32,  702,  74S. 
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ant  placed  and  left  St,  plaintiff  oonld  not  reoorer 
under  the  doctrine  of  rea  ipsa  loquitur. 

5.  It  was  not  error  for  the  triai  court  to  mis' 
tain  a  demurrer  to  a  plea  of  limitations  filed  to 
all  of  certain  additional  counts  in  a  declaration, 
where  it  did  not  present  a  defense  aa  to  all  of 
such  counts. 

Appeal  from  Appellate  Cotirt,  First  Dis- 
trict. 

Action  by  James  F.  Swift  against  the  Illi- 
nois Central  Railroad  Company.  From  a 
Judgment  In  favor  of  plaintiff,  affirmed  by 
the  Appellate  Clonrt,  defendant  appeals.  Re- 
versed. 

This  was  an  action  on  the  case,  brought 
in  the  circuit  court  of  Cook  county  on  Sep- 
tember 25,  1807,  by  James  F.  Swift,  the  ap- 
pellee, against  the  Illinois  Central  Railroad 
Company,  appellant,  to  recover  damages  for 
a  personal  injury  received  by  appellee  on  No- 
vember 10,  1896,  on  account  of  the  falling  of 
a  pile  driver  through  the  alleged  negligence 
of  appellant  On  January  7, 1898,  a  declara- 
tion consisting  of  one  count  was  filed,  in 
which  it  was  alleged  that  on  November  10, 
1896,  the  plaintiff  was  in  the  employ  of  the 
defendant,  engaged  in  repairing  a  bridge 
across  the  Illinois  river  at  La  Salle,  III.;  that 
near  the  bridge  was  a  pile  driver,  upon  and 
fastened  to  a  boat  <»:  float;  that  on  the  day 
aforesaid  plaintiff's  foreman  ordered  plain- 
tiff to  go  down  to  the  pile  driver,  climb  to  the 
top  thereof,  and  bring  to  said  foreman  a 
piece  of  tackle  and  pulley  which  was  fast- 
ened to  the  top  of  the  pile  driver;  that  the 
defendant  carelessly  and  negligently  caused 
the  pile  driver  and  float  to  be  so  arranged 
and  constructed  that  when  the  plaintiff,  with 
due  care,  ascended  to  the  top  of  the  pile 
driver  to  remove  the  tackle,  the  fastenings 
which  bound  the  pile  driver  to  the  float  gave 
way,  and  the  pile  driver  fell  and  precipitated 
the  plaintiff  Into  the  river,  whereby  he  was 
Injured.  A'ppellant  filed  the  general  issue  to 
this  declaration.  Afterwards,  on  June  27, 
1901.  the  plaintiff  filed  seven  additional 
counts  to  his  declaration.  The  first  of  these 
counts  charged  the  negligence  of  the  defend- 
ant to  have  consisted  In  not  having  the  pile 
driver  secured  or  fastened  to  the  boat  oe 
float;  the  second  and  third,  negligence  in 
permitting  the  pile  driver  to  be  insufficiently 
and  Improperly  secured  and  fastened  to  the 
float;  the  fourth,  negligence  in  falling  to  pre- 
vent plaintiff  from  going  upon  or  ascending 
the  pile  driver;  the  fifth  and  sixth,  the  same 
negligence  as  the  original  declaration;  and 
the  seventh,  negligence  in  permitting  the  pile 
driver  to  become  and  remain  unsafe  and  in- 
secure. On  June  28, 1901,  the  defendant  filed 
the  general  issue  to  the  additional  counts, 
and  on  September  27,  1902,  filed  a  plea  of  the 
statute  of  limitations  to  all  the  additional 
counts.  A  demurrer  was  Interposed  to  the 
last-mentioned  plea,  and  was  sustained.  A 
trial  was  bad  before  a  Jury,  and  a  verdict 
was  returned  for  $20,000  damages,  upon 
which  judgment  was  rendered,  and  an  ap- 
peal was  taken  to  the  Appellate  Court  for 


the  First  District  The  Appellate  Court  af- 
firmed the  Judgment  of  the  circuit  court,  and 
the  railroad  company  appealed  to  this  coort 

The  facts,  as  shown  by  the  evidence,  are 
substantially  as  follows: 

On  November  10,  1896,  while  working  for 
the  defendant  on  a  bridge  crossing  the  Illi- 
nois river  near  La  Salle,  plalntifr,  who  was 
employed  as  a  bridge  carpenter,  was  directed 
by  the  superintendent  in  control  of  the  work- 
men to  go  with  a  fellow  woi^man,  named 
Morphew,  to  a  scow  or  fiatboat,  near  the 
north  bank  of  the  river,  and  about  150  feet 
east  of  the  bridge.  The  superlntendenf s  or- 
Aer,  according  to  Swift's  testimony,  was  In 
these  words:  "I  want  you  to  go  down  to  the 
river  and  get  a  pair  of  sheave  blocks  that 
bang  on  the  top  of  the  pile  driver  that  sits  on 
the  barge."  The  soow  or  barge  was  stand- 
ing in  the  water,  and  extended  lengthwise  in 
an  easterly  and  westerly  direction.  Hie  pile 
driver  stood  on  the  east  end  of  the  scow. 
Formerly  an  engine  used  to  operate  the  pile 
driver  bad  occupied  the  west  end,  but  it 
had  been  removed  some  time  prior  to  the 
date  of  the  injury.  The  west  end  of  the 
scow  rested  on  the  bank  of  the  river,  while 
the  east  end  was  in  deeper  water,  and  the 
scow  and  pile  driver  were  inclined  to  the 
east 

The  pile  driver  consisted  of  two  large  up- 
right timbers,  36  feet  in  length,  resting  in 
the  east  ends  of  two  timbers  known  as  "bed 
sills,"  and  at  right  angles  with  said  bed  slll& 
Two  other  timbers  extended  from  the  Uffi  of 
the  upright  timbers  diagonally  down  to  the 
other  ends  of  the  bed  tills — ^the  bed  sills  be- 
ing 12  feet  long — constituting  a  support  for 
the  upright  timbers.    A  ladder  leading  from 
the  scow  to  the  top  of  the  pile  drivw  vras 
constructed  on  the  diagonal  timbers.     The 
eastern  extremity  of  the  bed  sills  extended 
to  the  eastern  edge  of  the  scow,  and  the 
upright  timbers  extended  directly  up  from 
this  eastern  edge.    The  pile  driver  weighed 
about  5,000  pounds,  was  36  feet  high,  and 
^ot  more  than  12  feet  across  at  the  twse 
from  east  to  west    The  timbers  of  the  base 
were  fafitened  to  the  scow  by  drift  bolts  and 
strips  of  iron  to  keep  the  base  from  shifting 
Its  position.    Two  sets  of  ropes  and  sheave 
blocks,    referred  to   by   the   witnesses    as 
"falls,''  had  been  Installed  to  prevent  the 
pile  driver  from  tipping  and  falling  over. 
As  the  pile  driver  stood  on  the  scow  prior  to 
the  time  of  the  injury,  the  falls  extended 
from  either  side  of  the  pile  driver  at  the  top 
down  to  ropes  attached  to-  posts  or  timber 
heads  on  the  scow  west  of  the  pile  driver. 
Each  set  consisted  of  two  sheave  blocks  and 
the    necessary    rope    to  form    four  strands 
when  In  position  on  the  pile  driver,  and  a 
hauling  line  by  means  of  which  the  strands 
could  be  loosened  or  tightened,  and  the  dis- 
tance between  the  sheave  blocks  increased 
or  diminished.    One  sheave  block  of  each  set 
of  falls  was-  fastened  or  hooked  to  the  top 
of  the  pile  driver,  and  the  other  to  a  rope. 
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referred  to  as  a  pennant  line,  wbicb  was 
fastened  to  the  timber  bead  or  ijoat  on  the 
scow  west  of  the  pile  drlTer.  The  hauling 
line  was  fastened  to  the  bed  sill  of  the  pile 
drlTer.  In  order  to  unfasten  the  sheave 
block  from  the  top  of  the  pile  driver  or  from 
the  pennant  line,  it  was  necessary  to  first  re- 
lease the  hauling  line  from  the  bed  sill, 
whereby  the  ropes  of  the  falls  would  become 
slack. 

Upon  reaching  the  scow  the  plaintiff  Im- 
mediately started  up  the  ladder  of  the  pile 
driver,  without  having  had  any  conversation 
w^itb  Morphew  concerning  the  WM'k  to  be 
done  by  either  In  taking  down  the  sheave 
blocks.  While  plaintiff  was  ascending  the 
iadder,  Moiphew  unfastened  the  hauling  line 
of  the  south  set  of  faUs.  Plaintiff,  upon 
reaching  the  top  of  the  pile  driver,  unfast- 
ened the  sheave  block  of  that  set  of  falls, 
and  Morphew,  standing  on  the  scow,  de- 
tached the  sheave  block  of  the  same  set 
from  the  pennant  line  which  connected  it 
with  the  timber  bead.  Plaintiff  brought  the 
sheave  block  removed  by  him  down  the  lad- 
der to  the  scow,  and  he  and  Morphew,  by 
pulling  on  the  ropes,  brought  the  two  sheave 
blocks  removed  by  them  together,  and  Mor- 
phew carried  them  from  the  scow  to  the 
land,  and  proceeded  to  prepare  a  gtiy  line  to 
replace  the  falls  which  had  just  beea  re- 
moved, while  plaintiff  again  ascended  the 
ladder  to  remove  the  other  sheave  block 
which  was  attached  to  the  pile  driver.  A 
strong  wind  was  blowing  and  the  scow  was 
rocking  at  this  time.  When  Swift  reached 
the  top  of  the  pile  driver,  and  while  attempt  ■ 
ing  to  detach  the  sheave  block  from  its  fast- 
ening, the  pile  driver  tipped  and  fell  over  to 
the  east  into  the  river,  carrying  the  plaintifl 
with  it;  and  be  received  the  injuries  com- 
plained of. 

After  the  injury  It  was  found  that  the 
hauling  line  of  the  north  or  remaining  set 
of  falls  bad  been  unfastened  from  the  bed 
sill,  or  that  the  line  bad  broken,  and  this  had 
allowed  the  tope  to  run  back  through  the 
sheave  block,  and  had  prevented  the  falls 
from  holding  the  pile  driver.  Plaintiff  and 
Morphew  were  the  only  persons  on  the  scow, 
and  both  denied  having  released  the  hauling 
line  from  the  bed  sill.  The  testimony  of 
'appellee  indicates  that  the  line  broke,  thus 
permitting  the  fall  of  the  pile  driver.  After 
removing  the  first  set  of  falls,  no  lines,  r(q;>es, 
or  otber  supports  were  fastened  to  the  pUe 
driver  to  take  its  place.  The  bolts  fastening 
the  pile  driver  to  the  scow  pulled  out  of  the 
timbers  of  the  scow  when  the  pile  driver 
fell  into  the  river. 

Plaintiff  had  never  worked  on  the  pile 
driver  in  question,  bad  never  seen  it  In 
c^}eratlon,  and  had  not  been  on  the  scow 
prior  to  the  time  he  was  injured;  nor  had 
be  rectived  any.  information  concerning  the 
pile  driver  or  its  fastenings,  other  than  what 
he  observed  on  this  occasion.  He  had  seen 
pile  drivers  before,  and  had  worked  around 


them.  Prior  tq  this  time  he. had  worked  for 
the  Wabash  Bailroad  for  a  period  of  eight 
months,  during  all  of  wblcta  time  the  trt^ 
which  he  accompanied  bad  a  pile  driver  at- 
tached to  one  of  Its  cars.  He.  bad  also 
worked  about  jplle  drivers  for  the  Bock  Is- 
land Eailroad,  and  a  few  weeks  previous  to 
the  time  he  was  injured  had  worked  for  the 
defendant  at  another  place  where  a  pile  driv- 
er was  being  used. 

At  the  close  of  plalntlfli's  evidence  in  chief, 
and  again  at  the  close  of  all  the  evidence  in 
the  case,  the  defendant  moved  the  court  to 
instruct  the  Jury  to  find  the  issues  t<x  de- 
fendant, which  motion  In  each  instance  was 
accompanied  by  a  peremptory  instruction  in 
writing.  The  court  refused  each  instruction, 
and  its  action  in  so  refusing  the  peremptory 
Instruction  at  the  close  of  all  the  evidence 
is  assigned  as  ern»:.  The  action  of  the  trial 
court  In  sustaining  the  demurrer  to  defend- 
ant's plea  of  the  statute  of  limitations  is  also 
assigned  as  error. 

W.  A.  Howett  (J.  O.  Drennan,  of  coonsd), 
for  appellant.  Francis  W.  Walker  and  Al- 
bert O.  Welch,  for  appellee. 

SCOTT,  J.  (aft»  stating  the  facts).  Ap- 
pellant duly  excepted  to  the  action  of  the 
court  in  overruling  Its  motion  made  at  ..the 
close  of  all  the  evidence  for  a  peremptory  In- 
struction directing  the  Jury  to  find  for  the 
defendant,  and  now  seeks  to  present  to  this 
court  the  question  whether  there  is  In  this 
record  any  evidence  which,  with  the  Infer- 
ences reasonably  to  be  drawn  therefrom,  is 
sufficient  to  warrant  a  verdict  for  the  plain- 
tiff. Appellee  urges  that  this  question  is 
not  now  open  for  consideration  upon  tbls 
record.  Els  position  in  that  regard,  and  the 
views  of  the  Appellate  Court  for  the  First 
District  upon  that  subject,  are  concisely  stat- 
ed in  the  following  language  from  the  opin- 
ion of  that  court  in  this  cause:  "At  the  re- 
quest of  the  appellant's  counsel  the  court 
gave  nineteen  instructions,  which,  in  differ- 
ing language,  submitted  as  questions  of  fact 
to  be  determined  by  the  Jury  every  contested 
Issue  in  the  case,  including  the  assumption 
of  risk,  contributory  negligence  of  appellee, 
and  the  negligence  of  appellant  This  being 
the  state  of  the  record,  appellant  cannot  now 
be  heard  to  say  that  there  was  error  in  sub- 
mitting the  cause  to  the  Jury  on  ^tber  of 
these  questions.  The  instructions  referred  to 
conceded,  In  effect,  that  there  was  evidence 
tending  to  establish  the  plaintiff's  case  on 
these  issues,  and  appellant  is  precluded  from 
asserting  the  contrary  In  this  court"  Tbls 
view  of  the  law  Is  Incorrect  The  motion 
for  a  peremptory  Instmction  presents  a  pure 
question  of  law,  and  in  the  event  of  an  ad- 
verse ruling  an  exception  preserves  that 
question  of  law  for  the  consideration  of  an 
appellate  tribunal.  After  that  adverse  deci- 
sion the  defendant  may  argue  to  the  Jury 
that  its  guilt  is  not  shown  by  a  preponder- 
ance of  the  evidence,  which  is  purely  a  ques- 
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tion  of  fact;  and  the  Babmlsslon  of  that  qnea- 
tton  of  fact  to  the  Jury  by  Instructions  offer- 
ed by  the  defendant  does  not  waive  the  ques- 
tion of  law  already  passed  npon  by  the  court, 
where  the  defendant's  rights  have  been  prop- 
erly preserred.  This  has  been  the  unlTersal 
practice  In  this  state  for  many  years,  and 
will  not  now  be  disturbed.  The  language 
used  by  this  court  in  each  of  the  cases  of 
GonsoUdated  Coal  Co.  t.  Haennl,  146  111.  614, 
35  N.  B.  162,  and  Chicago  Terminal  Railroad 
Co.  T.  SchmeUlng,  197  111.  619,  64  N.  E.  714, 
in  so  far  as  inconsistent  with  the  views  here- 
in expressed,  was  not  necessary  to  the  dispo- 
sition of  the  question  then  before  the  court. 
In  support  of  this  motion  it  is  urged  that 
the  evidence  falls  to  show  that  plaintiff  was 
In  the  exercise  of  due  care.  A  careful  exam- 
ination of  the  proof  leads  us  to  the  conclusion 
that  It  lacks  In  this  respect  Considering 
only  the  evidence  favorable  to  appellee,  It 
appears  that  the  pile  driver,  86  feet  in  height, 
stood  upon  the  east  end  of  the  scow,  which 
was  depressed  by  the  weight,  and  that  de- 
pression caused  the  structure  to  lean  to  the 
east.  It  did  not  fall  eastward  prior  to  the 
time  appellee  first  climbed  thereon,  for  the 
reason  that  it  was  guyed  by  ropes  passing 
through  the  sheave  blocks  near  the  top  of  the' 
pile  driver,  and  attached  to  posts  or  timber 
heads  on  the  scow  west  of  the  pile  driver. 
It  appears  from  the  testimony  of  appellee 
that  his  knowledge  of  pile  drivers  was  such 
that,  had  this  pile  driver  been  standing  on 
the  ground,  he  would  have  known  that  guy 
lines  were  necessary  to  keep  it  in  an  upright 
position,  bnt  that  he  supposed,  as  it  stood 
upon  the  scow,  they  might  not  be  necessary. 
No  reasonable  ground  for  such  supposition  is 
shown.  The  pile  driver  was  in  fact  not  oth- 
erwise secured,  except  by  bolts  and  plates 
designed  exclusively  to  keep  it  from  ^vorklng 
back  and  forth,  or  from  side  to  side,  while  in 
use  on  the  scow.  Under  these  circumstan- 
ces, without  attaching  other  lines  to  keep  the 
pile  driver  from  falling,  the  appellee  de- 
tached one  of  the  sheave  blocks,  and  with  it 
the  lines  on  that  side  of  the  pile  driver,  and 
says:  "I  discovered  when  I  went  up  to  un- 
hook the  first  block  that  the  waves  and  wa- 
ter  caused  the  barge  to  rock  around  some; 
the  driver  being  pretty  high  up  made  It  wave 
aroimd" — and  then,  having  taken  away  one- 
half  the  lines  which  kept  it  in  an  erect  posi- 
tion, he  remounted  the  leaning  pile  driver 
and  attempted  to  detach  the  sheave  block 
carrying  the  remaining  lines,  and,  while  so 
engaged,  observed  what  he  says  was  the  end 
of  a  broken  rope  passing  through  the  sheave- 
block,  found  the  pile  driver  falling  to  the 
east,  and  his  Injury  followed  consequent  np- 
on the  fall.  Any  person  of  intelligence,  ac- 
customed to  working  about  pile  drivers, 
would  know  that  this  one,  already  leaning 
to  the  east  and  rocked  by  the  winds  and 
waves,  would  be  liable  to  topple  over  nnlesa 
supported  by  lines  or  braces.  The  falls  con- 
sisted of  four  Unes  on  each  side,  passing 


from  sheave  blocks  at  the  top  of  the  stme- 
tnre  to  posts  on  the  scow  west  of  the  -vrest 
end  of  the  bed  sills.  These  llnea  w«e  plain- 
ly visible.  It  would  seem  they  could  not  te 
overlooked,  and  the  most  casual  observattou 
would  show  that  they  were  necessary  to  tbe 
support  of  the  pile  driver.  Appellant  bad 
the  right  to  assume  that  appellee,  a  man  of 
mature  years,  was  possessed  of  ordinary 
mental  faculties,  the  usual  powers  of  olMer- 
vatlon,  and  such  knowledge  as  is  acquired 
by  common  experience.  Buchinsky  t. 
French,  168  Mass.  68,  46  N.  K.  417.  Sach  a 
man,  exercising  his  senses.  In  broad  dayli^bt, 
in  the  situation  In  yrbltb  appellee  was,  trltb 
his  familiarity  with  pile  driven,  would  per- 
ceive that  this  particular  irfle  driver  waa  In 
dangor  of  falling  If  the  lines  were  remored. 
Failure  to  discover  so  obvious  a  danger  coald 
result  only  from  negligence. 

In  support  of  the  action  of  the  trial  conrt 
In  refusing  to  direct  a  verdict  for  the  de- 
fendant. It  is  urged  by  appellee.  In  the  Ian* 
guage  of  this  conrt  in  Illinois  .Steel  Go.  ▼. 
Schymanowski,  162  111.  447,  44  N.  EL  876, 
"The  master  Is  liable  where  the  servant  la 
injured  by  a  temporary  peril  to  which  he  la 
exposed  by  the  positive  negligent  act  of  tbe 
employer,  witbont  any  negligence  on  tbe 
part  of  the  servant;"  and  it  Is  stated  tbat 
recovery  is  sought  on  the  principle  that  tbe 
master  must  not  expose  the  servant  to  dan- 
ger. The  place  in  which,  and  the  appllancea 
with  which,  appellee  was  directed  to  per- 
form the  service  In  qaestlon,  were  not  dan* 
gerons.  The  danger  was  created  by  the 
manner  in  which  the  servant  performed  tbe 
task.  Here  the  superintendent  was  not  pres- 
ent when  tbie  work  was  done.  The  command 
was  given  at  a  considerable  distance — at 
least  160  feet — ^from  the  place  where  tbe 
duty  was  to  be  performed;  and  the  servant 
was  at  liberty,  when  he  reached  the  scov^,  to 
go  about  the  performance  of  the  task  In  tbe 
manner  that  seemed  to  him  best  Bx>pea 
were  lying  upon  the  scow  which  coald  bave 
been  used  to  secure  the  pile  driver  before 
either  sheave  block  was  removed.  In  fact, 
it  appears  that  appellee's  fellow  workman, 
to  whose  attention  the  danger  was  not  called 
as  sharply  as  it  should  have  1)een  to  tltat  of 
appellee,  for'  the  reason  that  the  duty  of 
ascrading  the  pile  driver  devolved  npon  tbe 
latter,  contemplated  attaching  a  guy  line  to 
the  pile  driver  before  an  attempt  was  made 
to  remove  the  last  sheave  block. 

Where  the  servant  1>  spedflcally  directed 
by  his  superior  to  do  the  work  in  a  dangerous 
manner,  and  injury  results,  be  may  recover, 
unless,  indeed,  the  danger  was  so  imminent 
that  a  reasonably  prudent  man  would  not 
have  Incurred  it  Illinois  Steel  Co.  v.  Schy- 
manowski, supra;  Chicago  Anderson  Pressed 
Brick  Co.  V.  Sobkowiak,  148  III.  573,  36  N. 
B.  572;  West  Chicago  Street  Railroad  Co.  v. 
Dwyer,.162  111,  482,  44  N.  H.  816;  Illin<^8 
Steel  Co.  V.  Wierzblcky.  206  in.  201,  68  N.  K. 
1101.    Where,  however,  tbe  employe  Is  sot 
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directed  to  do  tbe  work  la  a  apedflc  maimer, 
but  la  KlTen  a  general  order  to  perform  tbe 
task,  and  la  himself  left  to  nse  hia  own  dla- 
cretlon  as  to  tbe  manner  in  which  tbe  woric 
shall  be  done,  and  there  exists  a  safe  way 
and  a  dangerooa  way,  which  are  equally  open 
to  him,  If  he  aelecta  tbe  nnsafe  method 
throngh  heedleasneaa,  or  becauae  It  InTolvea 
less  exertion  on  hla  part,  and  Injury  to  bis 
person  resulta,  he  cannot  recoyer.  Pennsyl- 
vania Go.  T.  Lynch,  90  III.  833;  Illinois  Cen- 
tral Bailroad  Co^  T.  Sporleder,  100  m.  181  46 
M.  B.  218. 

It  1b  farther  anggested,  however,  that  the 
breaking  of  tbe  rope  In  the  left-hand  set  of 
(ails  waa  tbe  proximate  canse  of  tbe  Injtiry, 
and  that  the  doctrine  of  rea  Ipaa  loquitnr 
applies.  Tbe  meaning  of  thla  term  la  that 
tbe  thing  Itself  speaks;  that  ii,  that  the  aeci- 
dent  Itself  raises  a  presomptlon  of  negligence 
on  tbe  part  of  the  defendant,  which  he  mnst 
retrat  by  showing  that  he  took  reasonable 
care  to  prevent  the  happening  of  the  acci- 
dent. The  doctrine  only  applies,  however, 
where  the  machine,  appliance,  or  other  thing 
from  which  tbe  injury  results  Is  shown  to  be 
imder  the  management  of  the  defendant,  and 
the  accident  la  anch  as  In  the  ordinary  course 
of  tblnga  doea  not  happen  If  those  In  control 
nse  proper  care.  1  Addlaon  on  Torts,  |  S3; 
North  Chicago  Street  Railway  Co.  t.  Cotton, 
140  111.  486,  20  N.  B.  800;  Chicago  City  Rail- 
way Co.  V.  Baiker,  200  HI.  S21,  70  N.  B.  624. 
The  doctrine  does  not  apply  here  for  the  rea- 
son that  tiie  accident  did  not  result  from  the 
condition  In  «i;ch  tbe  defendant  placed  and 
left  the  pile  driver.  The  n^ea  that  held  It, 
as  it  had  been  left  prior  to  the  time  the  ap- 
pellee approached  it,  were  anffident  to  main- 
tain It  In  an  upright  position.  Had  the  ropea 
broken  and  the  pile  driver  fallen  while  ap- 
pellee waa  ascending  the  first  time,  and  be- 
fore either  of  the  sheave  blodcs  bad  been  re- 
moved, there  would  have  been  some  ground 
for  Invoking  the  doctrine;  but  here  the  per- 
son Injured  had  removed  one-half  the  llnea 
which  the  defendant  had  attached  to  the  pile 
driver  for  the  puipoee  of  sustaining  It  In  an 
upright  position,  and  after  doing  that  be 
climbed  again  up  the  leaning  pile  driver, 
which,  deprived  of  one-half  the  support 
which  the  defendant  bad  provided,  with  its 
tendency  to  fall  to  the  east,  In  which  direc- 
tion It  was  leaning.  Increased  by 'the  weight 
of  appellee,  fell,  and  tbe  Injury  resulted.  Aa 
between  plaintiff  and  defendant;  tbe  pile 
driver  waa  not  under  the  sole  control  or 
management  of  the  defendant  On  the  con- 
trary, the  plaintiff  was  himself  engaged  in 
altering  the  condition  In  which  It  had  been 
placed  by  the  defendant.  Under  this  state 
of  the  proof.  It  Is  not  to  be  presumed  that  the 
rope  was  old  and  rotten,  or  otherwise  de- 
fective, and  that  the  defendant  had  actual 
«r  constructive  notice  of  that  fact 

We  are  constrained  to  hold  that  tbe  acci- 
dent waa  the  direct  consequence  of  two  acta 
of  tbe  appellee,  viz.,  removing  the  aheave 


block  and  tba  Hnea  which  It  carried,  and 
thereafter  dlmblng  npon  the  atmcture  with- 
out first  attaching  another  guy  line  or  other- 
wlae  giving  anpport  to  the  pile  driver,  and 
that  in  doing  these  acts  he  did  not  exerdaa 
ordinary  care  for  bis  personal  aafety. 

The  plea  of  the  atatute  of  llmitatlona  aeema 
to  have  been  Interpoaed  as  to  all  the  addi- 
tional connta  of  the  dechiratlon.  It  did  not 
present  a  defenao  to  all  of  them,  and  we  ara 
therefore  mable  to  aay  that  the  conrt  erred 
tn  snatalnlng  the  demurrer  to  that  plea.  Tbe 
Judgment  of  tbe  Appellate  Court  and  the 
Judgment  of  the  circuit  court  will  be  re- 
veraed,  and  tbe  cauae  will  be  remanded  to 
the  clrcnlt  court 

Baveraed  and  remanded. 

(tu  la  tu.) 
ZDOKERMAN  v.  PBOPLB. 
(Supreme  Court  of  Illinois.    Dec.  22,  IS04.) 

■UBBZZLKMEirr— ACCOUHTIRO— XVIDKNCK— 
OONFXSSION— I,IfSTaDCnONS. 

L'On  a  preliminary  question  whether  a  ooa- 
fession  is  admissible  In  evidence,  the  coort  may 
hear  evidence  from  both  parties  as  to  the  di^ 
eamstances  under  whldi  it  wis  made. 

Z  In  a  proaecntion  for  eottiesalemait,  a  con- 
fession of  embezzlement  Is  properly  submitted 
to  the  Jury  nnder  on  instruction  as  to  the  con- 
sideration and  credit  to  lie  given  it,  and  direct- 
ing the  consideration  of  all  the  evidence  respect- 
Ing  It,  including  its  character  and  the  mgnp^ 
In  whidi  it  was  obtained. 

8.  In  a  prosecution  for  embeiilement  an  ia- 
stniction  stating  the  law  where  an  agent,  by 
his  employment,  is  required  to  pay  over  his  col- 
lections, and  wait  for  hia  commissions  until  Ihe 
profits  have  been  ascertained,  is  not  erroneous 
as  assuming  that  accused's  contract  of  employ- 
ment was  arbitrarily  fixed,  where  there  was  evi- 
dence that  the  terms  of  the  employment  were 
as  stated  In  the  Instruction. 

4.  An  argumentative  instruction  la  properly 
refused. 

6.  An  employs  who  retains  his  employer's 
money  without  accounting  for  It  is  not  to  be 
presumed  Innocent  of  tbe  intent  Implied  by  bis 
act,  or  to  have  no  Intent  to  defraud  his  em- 
ployer. 

&  An  instruction  requiring  the  Jnry  to  find 
accused  not  guilty  unless  tbe  evidence  generated 
a  full  belief  as  to  hia  guilt  ia  properly  refused. 

7.  Failure  of  the  Jury  to  return  an  instruo> 
tion  with  their  verdict  was  not  cause  for  re- 
versal, where  accused  was  not  prejudiced  Uiere- 
by; 

8.  In  a  proaecntion  for  embezzlement,  evidence 
that  accused  had  drawn  hia  weekly  wages  as 
agreed,  and  had  retained  other  money  collected 
by  him  without  any  settlement,  which  was  nec- 
essarjr  to  determine  whether  anything  was  to  be 
due  him  above  his  weekly  wages,  is  sufficient  to 
sustain  a  conviction. 

Error  to  Criminal  Court,  Cook  County; 
Job.  B.  Oary,  Judge. 

Bmanuel  Znckerman  was  convicted  of  en»> 
bezzlement,  and  be  brings  error.    Affirmed. 

John  B.  Keboe  and  B.  F.  Bogart,  for  plain- 
tiff in  error.  H.  J.  Hamlin,  Atty.  Gen., 
Charles  8.  Deneen,  State's  Atty.,  George  B. 
Gillespie,  Asst  Atty.  Gen.,  and  Frank  Crowe, 
Aaet  State's  Atty.  (J.  O.  Grossberg;  of  coun- 
sel), for  the  Peopla. 


f  4.  Sea  cnmloal  L«t,  veL  It.  OtaL  PIS'  M  UH^ 

I960.  ^ 
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CABTWRIQETT,  J.  Tbe  plaintiff  In  error 
was  employed  by  tbe  Grossfeld  &  Roe  Com- 
pany, a  corporation  engaged  In  selling  gro- 
ceries at  wbolesale  in  Cblcago,  as  an  outside 
salesman,  taking  orders  and  collecting  money 
from  customers.  He  made  collections  from 
various  customers  wblcb  he  did  not  account 
for  or  turn  over  to  bis  employer,  and  on 
Marcb  14,  1903,  he  furnished  to  tbe  officers  of 
tlie  corporation  a  Hst  of  such  customm's  and 
the  amounts  collected  from  them,  aggregating 
$1,689.60,  and  signed  two  written  statements 
confessing  that  he  had  collected  said  sums 
from  customers  of  tbe  corporation  without 
accounting  for  them  or  paying  tbe  same  ov^ 
after  demand,  and  without  tbe  knowledge  of 
tbe  COTporation.  He  was  continued  In  the 
employ  of  tbe  corporation  afterward,  and  col- 
lected from  customers  and  retained  other 
sums  up  to  June  17,  1903,  when  he  told  the 
officers  of  the  corporation  that  he  had  collect- 
ed money  amounting  to  about  $300  which  he 
bad  not  turned  over.  He  was  then  arrested, 
and  was  subsequently  Indicted  for  larceny 
and  embezzlement  On  his  trial  under  tbe  In- 
dictment he  admitted  the  collection  of  $316.- 
09,  specified  In  sundry  receipts,  which  he  had 
not  paid  to  bis  employer.  The  only  contro- 
versy as  to  matter  of  fact  was  whether  he 
was  authorized  by  bis  contract  of  employ- 
ment to  retain  the  sums  of  money  collected 
and  not  turned  over.  The  Jury  found  him 
guilty  of  larceny  by  embezzlement,  and  found 
tbe  amount  taken  to  be  $285.09.  Motion  for 
new  trial  was  overruled,  and  be  was  senten- 
ced In  accordance  with  tiie  verdict 

Tbe  first  alleged  error  is  tbe  admission  In 
evidence  of  tbe  papers  executed  by  the  de- 
fendant on  Marcb  14,  1903,  confessing  the 
embezzlement  previous  to  that  date.  They 
were  objected  to  when  offered,  and  tbe  ol>- 
jectlon  was  overruled,  but  the  only  evidence 
then  before  the  court  was  that  tbe  confession 
was  purely  voluntary.  Tbe  question  whether 
the  confession  was  admissible  in  evidence 
was  a  preliminary  one  for  the  court,  and  for 
tbe  purpose  of  determining  that  question  It 
would  have  been  proper  for  the  court  to  bear 
tbe  evidence  on  both  sides  as  to  the  circum- 
stances under  wblcb  it  Was  made.  Bartley 
V.  People,  156  111.  234,  40  N.  E.  831;  12  Cyc. 
482;  1  Greenleaf  on  Evidence,  {  219;  6  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  554.  Tbe  de- 
fendant had  offered  no  evidence  on  that  ques- 
tion, and  there  was  nothing  before  the  court 
tending  to  prove  any  threat  or  improper  In- 
fluence or  any  promise  or  inducement  tending 
to  bring  about  the  confession.  The  defend- 
ant afterward  testified  to  facts  tending  to 
prove  that  tbe  confession  was  not  voluntary, 
but  there  was  no  motion  to  exclude  it  after 
such  testimony  was  given.  There  was  no 
ruling  by  tbe  court  as  to  its  admissibility  in 
view  of  tbe  testimony  given  by  tbe  defend- 
ant as  to  tbe  manner  in  which  it  was  obtain- 
ed. The  Jury  were  fairly  Instructed,  at  tbe 
request  of  tbe  defendant  as  to  the  considera- 
tion and  credit  to  be  given  to  the  confession. 


and  were  directed  to  consider  all  the  evidence 
respecting  it,  including  its  character  and  the 
manner  In  which  it  was  obtained.  Tbe  con- 
fession was  properly  submitted  to  tbe  Jxay 
under  that  instruction. 

It  is  next  alleged  that  tbe  court  erred  in 
giving  the  twelfth  instruction  at  the  requeBt 
of  the  people,  and  it  is  said  that  it  assumed 
as  a  fact  tliat  the  terms  of  defendant's  con- 
tract of  employment  were  arbitrarily  fixed 
and  settled.  Tbe  instruction  did  not  assume 
tbe  existence  of  any  fact  but  merely  stated 
to  the  Jury  tbe  law  applicable  to  a  case 
where,  by  the  terms  of  his  employment,  an 
agent  is  required  to  pay  over  bis  collections 
to  his  principal,  and  to  wait  for  his  commis- 
sion until  tbe  profits  have  been  ascertained, 
when  tbe  commission  is  to  be  paid  to  tbe 
agent  by  the  principal.  The  evidence  oa  tbe 
part  of  the  prosecution  tended  to  prove  ttiat 
such  were  the  terms  of  defendant's  employ- 
ment and  it  was  not  error  to  give  an  instruc- 
tion based  on  that  theory.  The  instruction 
did  not  assume  the  truth  of  the  theory. 

It  is  next  Insisted  that  the  court  erred  in 
refusing  to  give  to  the  Jury  an  instraction 
concerning  tbe  weight  to  be  given  to  the  con- 
fession. The  Jury  were  sufficiently  instructed 
on  that  subject  by  the  instruction  already  al- 
luded to,  and  the  refused  instruction  was  of 
the  nature  of  an  argument  to  the  Jury  by  the 
court    It  was  properly  refused. 

Another  Instruction  which  was  refused  stat- 
ed, in  substance,  that  the  legal  presumption 
of  innocence  meant  that  the  defendant  did  not 
Intend  to  defraud  bis  employer  when  he  iiept 
its  money.  There  Is  no  rule  of  law  that  an 
employe  who  takes  his  employer's  money,  and 
keeps  it  without  accounting  for  it  is  to  be 
presxuned  innocent  of  the  intent  implied  by 
bis  act  or  to  have  no  intent  to  defraud  his 
employe.  The  court  was  right  In  refosing 
to  give  such  an  instruction. 

Another  instruction  which  was  refused  re- 
lated to  tbe  difference  betwen  civil  and  crim- 
inal cases.  It  was  objectionable,  both  as  be- 
ing argumentative  and  because  it  required 
the  Jury  to  find  the  defendant  not  guilty  un- 
less the  evidence  generated  a  full  belief  of 
his  guilt  which  was  equivalent  to  entire  cer- 
tainty. In  fact  a  rule  that  the  gulit  of  the 
defendant  should  l>e  entirely  certain  was  im- 
properly g^ven  in  another  Instruction.  The 
Instructions,  as  a  whole,  were  more  favorable 
to  the  defendant  than  the  law. 

After  the  Jury  bad  retired  to  consider  tlielr 
verdlct  they  requested  a  further  Instruction, 
and  were  brought  into  court,  when  an  Instruc- 
tion was  given  in  the  presence  of  counseL 
This  instruction  was  not  returned  Into  court 
with  tbe  verdict  By  the  practice  act.  In- 
structions taken  by  the  Jury  are  to  be  return- 
ed by  them  into  court;  but  tbe  failure  to  re- 
turn the  Instruction  in  question  was  appar- 
ently overlooked,  and  no  objection  was  made 
when  the  verdict  was  delivered  or  before  the 
Jury  were  discharged.  If  the  defendant  kne^r 
that  it  was  not  returned,  and  uo  objection 
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was  made,  failure  to  return  It  should  be  con- 
sidered as  walred.  However  that  may  be,  the 
judge  rewrote  the  Instruction  from  memory, 
and  inserted  it  In  the  bill  of  exceptions,  and 
It  Is  not  alleged  that  the  Instruction  so  ap- 
pearing Is  not  exactly  as  given  to  the  jury. 
The  Instruction  was  correct  as  a  matter  of 
law,  and  It  Is, apparent  that  the  defendant 
was  not  prejudiced  by  a  failure  to  return  the 
Instruction  read  to  the  jury.  Under  the  cir- 
cumstances, the  failure  to  return.  It  Is  not 
ground  for  reversal. 

It  Is  also  argued  that  the  evidence  was  In- 
sufficient to  justify  the  verdict  The  defend- 
ant had  drawn  his  weekly  wages  as  agreed, 
and  had  retained  other  money  collected  by 
him  without  any  settlement  or  accounting 
with  his  employer,  and  the  question  of  his 
gnllt  hinged  on  his  right,  under  the  contract, 
to  retain  the  same.  Taking  the  evidence  in 
Its  most  favorable  light  to  him,  it  tended  to 
prove  that  he  was  working  for  a  salary,  and 
in  case  40  per  cent  of  the  gross  profits  of  his 
sales,  after  deducting  the  expenses  of  cartage, 
exceeded  the  weekly  salary,  be  was  to  be  paid 
the  excess.  It  was  his  duty  to  make  daily 
rei)orts  of  sales  and  collections,  and  whetber 
anything  would  be  due  him  above  his  wedclj 
wages  Involved  an  accounting  and  settlement 
His  testimony  that  he  was  authorized  to  re- 
tain money  not  due  him  for  wages,  from  time 
to  time,  as  he  saw  fit  without  any  accoimtlng 
or  settlement  was  so  improbable  and  con- 
trary to  ordinary  business  methods  as  to  be 
entitled  to  very  little  credit  Moreover,  his 
testimony  was  merely  his  conclusion  as  to  bl$ 
rights,  and  not  evidence  as  to  what  contract 
was  made. 

We  do  not  see  how  the  Jury  could  have 
arrived  at  a  different  verdict  and  in  our  opin- 
ion the  evidence  fully  justified  the  verdict 
The  judgment  is  affirmed. 

Judgment  affirmed. 


(213  III.  287) 

CROCKER  V.  PEOPLE. 
(Snpreme  Court  of  Illinois.    Dec  22,  1904.) 

SAFE  —  EVIDKNCE  —  SUmcIENCT  —  TBIAL  — 

ABOUUENT  OF  COUNSEI/— DENUNCIATION 

or  FBISONKB. 

1.  A  conviction  for  rape  of  a  13  year  old  girl 
held  warranted  by  her  testimony. 

2.  In  view  of  the  evidence  it  was  not  Improper 
for  the  state's  attorney,  in  his  argument  to  the 
jury,  to  say  that,  "if  the  evidence  be  true,  the  de- 
fendant has  been  as  low  as  the  most  lecherous 
animal  that  ever  crawled  on  earth." 

Error  to  Criminal  Court,  Cook  County; 
3o».  E.  Gary,  Judge. 

Frank  J.  ftocker  was  convicted  of  rape^ 
and  brings  error.    Affirmed. 

Burres  &  McKlnley,  for  plaintiff  In  error. 
H.  J.  Hamlin,  Atty.  Gen.,  and  Charles  S. 
Deneen,  State's  Atty.  (Frank  Crowe,  of 
counsel),  for  the  People. 

BOGGS,  J.  An  Indictment  returned  Into 
the  criminal  court  of  Cook  county  charged 


the  plaintiff  In  error  with  the  crime  of  rape 
In  having  carnal  knowledge  of  the  person  of 
Grace  Piatt  a  child  of  the  age  of  13  years. 
The  indictment  also  charged  Ada  Piatt  the 
mother  of  Graces  and  Nora  Mack,  her  aunt 
as  accessories  at  and  before  the  fact  to  the 
commission  of  the  crime.  On  the  trial,  on 
motion  of  the  state's  attorney,  the  Jury  re- 
turned a  verdict  of  not  guilty  as  to  Ada  Piatt 
and  Nora  Mack,  and  upon  a  full  bearing  the 
Jury  found  the  plaintiff  in  error  guilty  as 
charged,  and  fixed  his  punishment  at  im- 
prisonment in  tile  penitentiary  for  the  term 
of  one  year.  The  motion  entered  by  the 
plaintiff  In  error  for  a  new  trial  was  over- 
ruled, and  the  sentence  of  the  court  In  ac- 
cordance with  the  verdict  of  the  Jury  was 
pronounced.  This  Is  a  writ  of  error  to  re- 
verse the  judgment  of  conviction. 

Ada  Piatt  and  her  daughter,  the  prose- 
cutrix, lived  at  516  West  Sixty-Sixth  Place, 
In  Chicago.  Nora  Ma(^,  an  unmarried  sister 
of  Mrs.  Piatt  also  made  her  home  In  the 
same  dwelling.  The  plaintiff  In  error,  a 
widower  of  the  age  of  33  years,  during  7  or 
8  years  before  the  commission  of  the  alleged 
offense  had  been  in  the  habit  of  going  to  the 
home  of  Mrs.  Piatt  and  having  sexual  inter- 
course with  Nora  Mack.  On  such  occasions 
he  occupied  a  bed  with  Nora  Mack  and  re- 
mained with  her  during  the  night.  The  girl, 
Grace  Piatt  was  sometimes  placed  in  the 
same  bed  occupied  by  tbe  plaintiff  In  error 
and  Nora  Mack.  These  facts  were  estab- 
lished not  only  by  the  evidence  for  the  peo- 
ple, but  by  the  testimony  of  the  plaintiff  In 
error  as  well.  Grace  Piatt  testified  that  dur- 
ing the  month  of  March',  1904,  the  plaintiff 
In  error  came  to  the  house  of  her  mother, 
and  slept  dipring  the  night  In  a  bed  with  her- 
self and  her  aunt  Nora  Mack;  that  be  had 
intercourse  with  her  during  the  night.  Plain- 
tiff in  error,  though  admitting  that  he  at 
different  times  occupied  tbe  same  bed  with 
Nora  Mack  and  Grace  Piatt,  and  frequently 
had  Intercourse  with  Nora  Mack,  denied  that 
be  ever  had  carnal  knowledge  of  tbe  girl. 
A  written  statement  signed  by  the  plaintiff 
In  error  stated  that  he  had  occupied  the 
same  bed  with  N<M:a  Mack  and  Grace  Piatt;  . 
that  he  slept  between  them,  and  that  he  felt 
and  touched  the  private  parts  of  both,  and 
that  he  bad  intotraurse  with  Nora  Mack. 
Plaintiff  In  error,  as  a  witness  in  his  own 
behalf,  admitted  that  he  had  a  number  of 
times  occupied  the  same  bed  with  Nora  Mack 
and  Grace  Piatt  but  denied  that  he  bad 
ever  had  Intercourse  with  the  girl  at  any 
time.  He  testified  that  the  paper  Introduced 
in  evidence  purporting  to  be  his  written 
statement  bore  bis  genuine  signature,  but 
insisted  that  be  did  not  read  It  before  he 
signed  It  He  testified  that  he  did  not  re- 
member telling  the  police  that  he  had  put 
his  hands  between  the  legs  of  Nora  Mack 
and  Grace  Piatt,  but  that  he  thought  he  did 
tell  the  police  that  he  had  Inserted  his  finger 
in  the  private  parts  of  Grace.    The  written 
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statement  was  as  follows;  "Some  time  in 
February  I  went  to  Mrs.  Mack's  house,  and 
slept  with  Nora  Mack  and  Grace  Piatt.  I 
slept  in  the  middle.  I  didn't  have  any  con- 
nection with  either  one  of  them  that  night 
I  put  my  hand  between  Grace's  legs  and  also 
between  Nora's  legs.  About  March  15th  I 
went  to  Mrs.  Mack's  house  again,  and  slept 
with  Grace  Flatt  and  Nora  Mack.  About 
March  16tb  I  wetat  to  the  house  again,  and 
slept  with  Nora  and  Grace.  I  had  inter- 
course with  Nora.  On  the  17tb  Inst  I  went 
to  the  house  again,  and  slept  with  Nora. 
Orace  slept  on  the  lounge.  On  the  19th  Inst 
I  went  to  the  house  again,  and  slept  with 
Nora  and  Grace.  I  sl^t  in  the  middle  of 
the  bed." 

Counsel  for  plaintiff  in  mx>r  Insist  that  the 
guilt  or  Innocence  of  the  accused  was  solely 
a  question  of  veracity  between  the  prosecu- 
trix and  the  accused.  Conceding  that  to  be 
true,  when  the  admissions  of  the  plaintiff  in 
error  are  considered,  the  Jury  would  be  amp- 
ly Justified  in  believing  the  statements  of  the 
girl  that  he  had  had  sexual  Intercourse  with 
her  to  be  by  far  the  most  reasonable  and 
probable.  It  would,  indeed,  have  been 
strange  Iiad  tlie  jury  accepted  his  own  denial 
of  Intercourse  as  being  true,  knowing,  as 
they  did,  such  other  acts  of  his  as  be  admit- 
ted to  be  true. 

Tlie  ninth  lnstru<tion  given  on  behalf  of 
the  people  related  to  the  right  of  the  plain- 
tiff in  error  to  testify;  to  the  tests  which 
the  Jury  might  legally  apply  and  subject  bis 
testimony  to  in  order  to  det^mine  the  de- 
gree of  credibility  and  weight  that  should 
be  accorded  thereto.  The  giving  of  this  in- 
struction Is  assigned  as  for  error.  The  in- 
struction Is  identical  with  instruction  No.  3 
which  came  in  review  In  this  court  in  Hlrsch- 
man  v.  People,  101  111.  508,  and  instruction 
No.  4  reviewed  in  Rider  ▼.  People,  110  111. 
11.  In  each  of  those  cases  the  instruction 
was  held  to  be  free  from  any  substantial  er- 
ror or  objection.  There  was  no  prejudicial 
errcMT  in  giving  it  in  the  case  at  bar.  Swan 
V.  People,  98  111.  610,  and  Daeey  v.  People, 
116  III.  555,  6  N.  B.  165,  are  authority  for  the 
contention  that  the  false  testimony  of  a  wit- 
ness must  have  related  to  a  matter  material 
to  an  issue  in  the  cause  in  order  to  Justify 
the  Jury  in  disregarding  his  testimony,  and 
so  the  Jury  were  expressly  advised  in  the 
concluding  statement  of  the  instruction  here 
complained  of. 

In  the  course  of  bis  address  to  the  Jury, 
counsel  for  the  people,  among  other  things, 
said:  "Why,  If  the  evidence  be  true,  the  de- 
fendant has  been  as  low  as  the  most  lecher- 
ous animal  that  ever  crawled  on  earth.  I 
am  not  going  to  call  him  names.  I  am  not 
going  to  call  any  man  names."  Counsel  for 
plaintiff  in  error  objected  to  the  remark 
"most  lecherous  animal."  The  court  did  not 
sustain  the  objection,  and  counsel  for  plain- 
tiff in  error  preserved  an  exception.  It  is 
urged  the  remark  was  so  grossly  abusive 


and  unfair  as  to  prevent  an  impartial  con- 
sideration of  the  case  by  the  Jury. 

It  is  the  duty  of  trial  courts  to  restrain 
counsel,  in  their  arguments,  within  the  Umits 
of  professional  duty  and  propriety.  A  gross 
abuse  of  the  privilege  of  counsel  to  argue 
the  facts  and  law  of  the  case  to  a  Jury,  If 
it  prejudices  the  cause  of  the  'opposite  party, 
would  constitute  good  ground  for  a  new  trial; 
but  arguments  and  statements  of  counsd' 
based  on  the  facts  appearing  in  the  proof,  at 
on  legitimate  inferences  dedudble  therefrom, 
do  not  transcend  the  bounds  of  legitimate 
debate,  and  are  not  to  be  discountenanced  by 
the  courts.  It  is  not  Improper  for  a  prosecut- 
ing attorney  to  reflect  unfavorably  on  defend- 
ant or  denounce  bis  wickedness,  and  even 
indulge  in  invective,  If  based  upon  evidence 
competent  and  pertinent  to  be  decided  by  the 
Jury.  2  Bncy.  of  ^1.  &  Pr.  747.  It  is  not 
improper  for  the  prosecuting  attorney  to  de- 
nounce a  defendant  to  be  a  "murderer,"  in 
the  trial  of  an  indictment  for  murder,  if 
there  is  testimony  tending  to  support  the 
truth  of  the  charge.  State  v.  Griffin,  87  Ma 
608.  Whatever  is  deducible  from  the  testis 
mony  by  direct  proof,  or  legitimate  inference 
from  facts  that  are  proven,  and  which  bears 
upon  the  issue  in  a  cause,  must  be  a  fair 
subject  of  comment  by  counsel,  and.  If  such 
deductions  or  Inferences  tend  to  fix  upon  a 
defendant  the  wickedness  and  crime  ttiat 
are  charged  against  him,  it  must  be  withtai 
the  scope  of  proper  and  fair  argument  to  de- 
nounce him  accordingly.  The  remarks  of 
counsel  for  the  state  In  the  case  at  bar  were 
well  merited  and  In  no  wise  objectionable 
The  Judgment  Is  affirm^ 

Judgment  affirmed. 


(US  m.m) 
ORANAT  r.  ERUSB  et  aL 
(Supreme  Court  of  Illinois.    Dec.  22.  1904.) 

APPEAI/— EBBOK— niSVTSSAI/— FASTIKB    OV 
,  BECOBD — ^PEBSOns  INTSBB8TKD. 

1.  Where  there  is  a  motion  to  dismias  a  writ 
of  error,  and  the  parties  of  record  a^ree  to  dis- 
missal, the  Supreme  Court  will  dismiss;  and  it 
cannot  consider  an  affidavit  of  a  third  person, 
filed  in  resistance  of  the  motion,  showing  that 
be  is  biterested,  by  virtue  of  a  contract  with  one 
of  the  parties. 

Brror  to  Appellate  Court  Ftoat  District 
Action  by  Simon  Kruse  and  another  against 
John  Granat  There  was  a  Judgment  of  the 
Appellate  Court  afilrmlng  a  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Wilt 
dismissed. 

Musgrave,  Vroman  ft  Lee,  for  plaintiff  in 
error.  Edmund  S.  Oummings,  for  defendants 
in  error. 

CARTWRIGHT,  J.  Defendants  In  error, 
Simon  Kruse  and  Thomas  J.  Peden,  compos- 
ing the  firm  of  Kruse  &  Peden,  brought  suit 

f  t.  Sm  ikpiiMt  uA  Bmnv  voL  S,  Cant.  Die.  tf 

sue,  3120. 
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In  the  superior  court  of  C!ook  Goonty  against 
plaintiff  In  error,  John  Granat,  upon  tbe 
following  -written  contract: 

"Articles  of  Agreement  between  Knise  ft 

Peden  and  John  Granat^  131 

Townsend  Street, 

"Chicago.  lU,  April  4,  1901.  Whereas,  on 
the  10-14  day  of  July,  1899,  I,  John  Granat, 
recelyed  a  personal  Injury  ^  for  which  I  hold 
a  claim  against  Brand  Brewing  Company  and 
M.  li.  Barrett  &  Co.;  and  whereas,  I  have 
this  day  employed  Kruse  &  Peden  as  my  at- 
torneys and  have  authorized  and  directed 
them  to  prosecute  said  claim: 

"Now,  therefore.  It  Is  agreed  between  the 
parties  hereto  as  follows: 

"First  Kruse  &  Peden  shall  use  their  best 
skill  and  efTorts  to  prosecute  said  claim  to  a 
snccessful  Issue,  and  shall  receive  for  their 
services  a  sum  equal  to  fifty  per  cent,  of  the 
value  of  what  may  be  recovered  on  said 
claim. 

"Second.  If  nothing  is  recovered  on  said 
claim,  then  Kruse  &  Peden  are.  to  receive 
nothing. 

"Third.  I  agree  not  to  settle  or  compromise 
-without  the  consent  of  Kruse  &  Peden,  and 
to  be  guided  by  their  Judgment  and  advice, 
and  Kruse  &  Peden  are  not  to  settle  or  com- 
promise said  claim  without  my  approval  and 
consent 

"In  case  Judgment  Is  obtained.  It  Is  further 
agreed  that  said  Judgment  be  assigned  to 
Kruse  &  Peden,  with  the  understanding  that 
all  expenses  of  the  case  are  to  be  paid  out  of 
the  fifty  per  cent  agreed  upon  as  being 
Kruse  &  Peden's  share  of  the  Judgment,  and 
tbe  other  fifty  per  cent  to  be  paid  Mr. 
Granat  free  of  any  expense. 

"John  Granat; 
"Kruse  &  Peden, 
"Per  T.  J.  Peden." 

"Witness:    Mrs.  Gertrude  B.  Davles." 

This  contract  was  set  out  In  a  special  count 
of  the  declaration,  and  it  was  averred  that. 
under  and  by  virtue  of  it  the  plaintiffs  com- 
menced suit  against  tbe  Brand  Brewing 
Company-  and  M.  L.  Barrett  &  Co.  In  the 
superior  court  of  Cook  county;  that  the  de- 
fendant, Granat,  who  was  plaintiff  In  that 
suit,  settled  his  claim  against  the  Brand 
Brewing  Company  and  M.  L.  Barrett  &  Co., 
and  received  $3,800,  and  executed  a  release 
of  his  cause  of  action;  and  that  plaintiffs 
thereupon  became  entitled  to  $1,900,  one-half 
of  said  sum  of  $3,800.  The  defendant  de- 
murred to  the  si)ecial  count,  and,  the  demur- 
rer being  overruled,  the  common  counts  were 
wlthdravrn,  and  he  elected  to  stand  by  his 
demurrer.  There  was  a  Judgment  for  $1,900 
against  him,  and  he  appealed  to  the  Appel- 
late Court  for  the  First  District,  where  the 
cause  was  assigned  to  the  branch  of  that 
court,  and  the  Judgment  was  affirmed.  The 
writ  of  error  in  this  case  was  sued  out  to 
review  the  Judgment  of  the  Appellate  Court 


A  stipulation  of  plaintiff  ta  error  and  de- 
fendants In  error  that  the  writ  of  error  may 
be  dismissed  has  been  filed,  and  defendants 
in  error  have  moved  the  court  to  dismiss  the 
writ  in  accordance  with'  such  stipulation. 
The  motion  Is  resisted  by  the  attorneys  ap- 
pearing for  plaintiff  In  error  for  reasons  set 
forth  In  an  affidavit  of  M.  L.  Barrett  It 
appears  from  that  affidavit  that,  upon  a 
settlement  of  the  original  suit  of  Granat  for 
personal  injuries  against  the  Brand  Brewing 
Company  and  M.  L.  Barrett  &  Co.,  It  was 
agreed  by  M.  L.  Barrett  &  Co.,  one  of  the 
defendants,  that  it  would  hold  Granat  free 
from  all  liability  to  Kruse  &  Peden  for  attor- 
neys' fees;  that  by  virtue  of  that  agreement 
M.  L.  Barrett  &  Co.  are  bound  to  indemnify 
plaintiff  in  error  against  any  claim  of  Kruse 
&  Peden  for  such  fees;  that  M.  L.  Barrett  & 
Co.  attempted  to  agree  with  Kruse  &  Peden 
upon  a  reasonable  fee  for  their  services  ren- 
dered to  Granat,  but  were  unable  to  do  so; 
that  thereupon  the  suit  of  Kruse  &  Peden 
against  Granat  was  brought  upon  the  said 
written  contract,  which  M.  L.  Barrett  &  Co. 
claimed  to  be  champertous,  lUegral,  and  void; 
that  Granat  served  notice  upon  M.  I..  Barrett 
&  Co.,  requiring  them  to  defend  the  suit 
against  him  because 'of  said  contract  of  in- 
demnity; that  M.  L.  Barrett  &  Co.  assumed 
the  defense  of  the  suit,  and  filed  the  demur- 
rer, and  elected  to  stand  by  it,  and  took  the 
appeal  to  the  Appellate  Court;  that  tbe  bond 
was  signed  by  M.  L.  Barrett,  and  the  com- 
pany perfected  the  appeal;  that  said  com- 
pany Incurred  expenses  for  disbursements 
and  attorney's  fees,  and,  upon  affirmance  of 
the  judgment  by  the  Appellate  Court,  prayed 
an  appeal  to  this  court;  that  Granat,  acting 
under  the  advice  of  Kruse  &  Peden  and  Ed- 
mund S.  Cummings,  who  was  Interested 
with  them,  refused  to  execute  the  appeal 
bond  and  perfect  the  appeal;  that  he  notified 
the  company  that  he  did  not  wish  any  fur- 
ther proceedings  taken  In  bis  behalf  in  the 
suit,  and  his  name  must  not  be  used  for  the 
purpose  of  suing  out  a  writ  of  error  or  any 
other  purpose;  that  the  writ  of  error  was 
then  sued  out  in  his  name  by  the  attorneys 
employed  by  M.  L.  Barrett  &  Co.,  who  had 
defended  the  suit  In  the  trial  court  and  pros- 
ecuted, the  appeal  to  the  Appellate  Cotirt. 
These  facts  are  not  denied  by  defendants  In 
error,  and  it  is  insisted.  In  opposition  to  the 
motion  to  dismiss,  that,  on  account  of  the 
relation  of  M.  L.  Barrett  &  Co.  to  the  suit, 
that  corporation  had  a  right  to  sue  out  the 
writ  of  error,  and  that  It  ought  not  to  be  dis- 
missed on  motion  of  plaintiff  In  error. 

The  suing  out  of  a  writ  of  error  is  the  be- 
ginning of  a  new  suit,  and  a  plaintiff  In  er- 
ror has  the  same  right  to  dismiss  a  writ  sued 
out  In  his  name  that  he  has  to  dismiss  a  suit 
begun  by  him  in  a  bourt  of  original  Jurisdic- 
tion. A  writ  of  error  is  a  writ  of  right  by 
the  common  law,  but  the  right  is  limited  to 
parties  to  the  action,  or  their  legal  repre- 
sentatives, or  one  whose  privity  of  estate. 
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title,  or  Interest  appears  from  the  record. 
No  person  can  sue  out  a  writ  of  error  who  is 
not  a  party  or  privy  to  the  record,  or  who  Is 
not  shown  by  the  record  to  be  prejudiced 
by  the  judgment.  In  re  Sturms,  25  III.  390; 
Mclntyre  v.  Sholty,  139  111.  171,  29  N.  E. 
43;  2  Oyc.  626.  In  this  case  the  relation  of 
M.  L.  Barrett  &  Co.  to  the  suit  does  not 
appear  from  the  record,  but  only  from  the 
aflSdavit  filed  in  the  case.  It  appears  from 
the  affidavit  that  that  corporation,  being 
bound  to  indemnify  Granat  against  the  claim 
of  Kruse  &  Peden,  was  notified  to  assume  the 
defense  of  the  action,  and  did  so,  but  that, 
after  the  judgment  of  the  Appellate  Court, 
Granat  refused  to  permit  them  to  prosecute 
an  appeal,  or  sue  out  a  writ  of  error,  or 
proceed  further  in  the  defense  against  the 
claim,  or  seek  a  reversal  of  the  judgment 
We  have  no  Jurisdiction  to  hear  and  deter- 
mine such  questions,  or  to  make  them  the 
basis  of  our  action.  The  record  certified  to 
this  court  speaks  for  Itself,  and  we  cannot 
hear  extrinsic  evidence  to  determine  whether 
a  party  seeking  a  reversal  Is  aggrieved  by 
the  Judgment  Hanger  v.  Gage,  1G8  111.  365, 
48  N.  E.  142.  In  the  case  of  Anderson  v. 
Steger,  173  111.  112,  50  N.  B.  665,  the  circuit 
court  ordered  the  defendant  Steger,  to  pay 
to  the  plaintiff  in  error,  Anderson,  $1,073. 
Although  Anderson  was  not  a  party  to  the 
suit,  .the  record  showed  that  he  was  Injured 
by  the  judgment  of  the  Appellate  Court  re- 
versing that  decree,  and  It  was  on  that 
ground  he  was  permitted  to  sue  out  the  writ 
of  error.  The  writ  of  error  is  dismissed. 
Writ  dismissed. 


(213  111.  190} 


SI/ACK  r.  KNOX. 


(Supreme  Court  of  Illinois.    Sec.  22,  1904.) 

LANnLORD    AND   TENANT— LEASE— CONSTBUO- 
TION — ^ADDITIONAL  AOBEEMSNT — EENEWAL. 

1.  A  landlord  leased  premises  under  an  agree- 
ment to  furnish  steam  heat  during  certain 
months,  the  building  to  be  used  for  certain  pur- 
poses. Afterwards  the  tenant  installed  in  the 
building  certain  steam-beated  tables,  and  boiler 
for  heating  water,  etc.,  and  the  landlord  permit- 
ted connection  to  be  made  with  his  beating 
plant  in  consideration  of  which  the  tenant 
agreed  to  i>erform  certain  services  about  the 
premises.  Held,  that  on  a  renewal  of  the  lease 
on  the  same  terms  as  the  first  lease,  without  any 
reference  to  such  subsequent  oral  agreement,  the 
tenant  was  not  entitled  to  a  maintenance  of  the 
connection  of  the  steam  with  said  tables,  etc., 
without  cost  other  than  the  rent  paid. 

Appeal  from  Ai^ellate  Oourt,  First  Dl»- 
trlct 

Bill  by  Kate  Knoz  against  Charles  H. 
Slack.  From  a  judgment  of  the  Appellate 
Court  afilrmlng  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

This  was  a  bill  for  an  Injunction-  filed  on 
August  31,  1903,  In  the  superior  court  of 
Cook  county,  by  Kate  Knox,  the  appellee, 
against  Charles  H.  Slack,  the  appellant,  to 
restrain  the  latter  from  Interfering  with  a 


certain  steam  pipe  which  transmitted  steam 
from  a  boiler  owned  by  appellant  to  certain 
tables  and  a  hot-water  tank  owned  by  the 
appellee.  A  temporary  injunction  was  Is- 
sued In  accordance  with  the  prayer  of  the 
bill.  The  defendant  appeared  and  filed  a 
general  and  special  demurrer,  which  was 
overruled  by  the  court  and,  defendant  stand- 
ing by  the  demurrer,  a  decree  was  entered 
making  the  Injftnction  permanent  Slack 
appealed  to  the  Appellate  Court  for  the  First 
District  where  the  decree  was  affirmed,  and 
has  prosecuted  a  further  appeal  to  this  court 
The  facts  reMed  upon  by  appellee  to  sup- 
port the  decree,  and  as  set  forth  In  ber  bill, 
are  substantially  as  follows:  On  OctoborSO. 
1899,  appellant  leased  to  appellee  the  second 
floor  of  a  six-story  building  In  the  city  of 
Chicago  for  a  term  commencing  November 
10,  1899,  and  ending  April  10.  1902,  at  a 
monthly  rental  of  $500.  The  lease  provided 
that  the  premises  were  to  be  used  for  a  wo- 
man's clubroom,  and  for  no  other  purpose,  and 
also  provided  that  the  lessor  should  furnish 
steam  heat  without  charge,  from  September 
Ist  to  April  30th  during  the  term  of  the 
lease.  Appellee  entered  Into  possession  of 
the  premises,  and  arranged  and  furnished 
part  thereof  as  parlors  and  reading  rooms, 
and  the  remainder  as  a  restaurant  with  a 
kitchen  connected  therewith.  There  were  In- 
stalled In  said  kitchen  a  range,  and  also  cer- 
tain steam-heated  tables,  by  means  whereof 
the  food  could  be  kept  warm  after  being 
cooked,  and  a  tank  or  boiler  for  beating  wa- 
ter for  use  in  washing  dishes  and  cooking 
utensils,  cleansing  rooms,  and  for  other  pur- 
poses. Slack,  the  lessor  of  the  premises, 
maintained  In  the  basement  of  the  building 
a  steam-beating  plant  consisting  of  an  en- 
gine and  boiler  and  steam  pipes  conveying 
steam  to  the  different  portions  of  the  build- 
ing for  heating  and  other  purposes.  Appel- 
lee, with  the  knowledge  and  acquiescence  of 
appellant  and  under  the  direction  and  su- 
pervision of  the  engineer  In  charge  of  appel- 
lant's steam  boiler,  caused  a  steam  pipe  to  be 
connected  with  the  boiler,  and  to  be  extended 
to  and  connected  with  the  steam  tables,  for 
the  purpose  of  heating  them,  and  also  to  the 
water  tank,  for  the  purpose  of  heating  water 
therein.  Slack  requested  appellee.  In  consid- 
eration of  the  steam  so  furnished  by  Mm,  to 
clean  and  keep  clean  certain  hallways  and 
Stairs  at  her  own  expense,  which  she  agreed 
to  do,  and  did  do  up  to  the  time  the  bill  was 
filed  herein.  On  July  25, 1901,  another  lease, 
containing  practically  the  same  terms  and 
conditions  as  the  first  one,  was  executed  and 
entered  into  between  the  same  parties  and 
for  the  same  premises,  for  a  term  commen- 
cing April  10,  1902,  and  ending  April  30, 
1907.  The  connection  with  appellant's  boiler 
was  still  maintained,  and  appellee  continued 
to  keep  the  hallways  and  stairs  clean.  On 
August  5,  1903,  appellee  received  a  letter 
from  appellaift  stating  that  the  excessive 
use  of  water  and  steam  by  her,  and  the  in- 
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creased  cost  of  coal  and  labor,  made  it  Im- 
possible for  him  to  continue  to  furnish  her 
with  steam  for  her  kitchen  in  exchange  for 
the  seryice  rendered  him-  in  keeping  the  hall- 
ways and  stairs  clean,  Emd  that,  if  she  de- 
sired him  to  furnish  steam  for  the  tank  and 
tables  after  August  Slst,  It  would  cost  her 
$50  per  month  in  addition  to  said  service. 
The  complainant  was  using  the  same  amount 
of  water  and  steam  as  she  had  been  using 
theretofore  during  her  tenancy,  except  as 
such  use  may  have  been  Increased  by  the 
growth  and  expansion  of  her  business.  She 
was  then  furnishing  meals  to  about  2,400 
persous  daily.  The  appellant  threatened  to 
shut  oft  the  supply  of  steam  carried  through 
the  pipe  in  question  after  August  31st,  and 
appellee  filed  the  bill  for  an  injunction,  alleg- 
ing that,  If  the  steam  was  shut  off  for  a 
single  day,  it  would  cause  her  great  annoy- 
ance and  loss  and  serious  damage  to  her 
business,  and  that,  if  the  s^eam  was  not  fur- 
nished as  aforesaid,  she  could  continue  to 
carry  on  her  business  and  make  use  of  the 
premises  for  the  purposes  designated  in  the 
lease  only  by  the  erection  of  a  steam  plant 
upon  the  premises  occupied  by  her,  which 
could  not  be  done  without  great  expense,  and 
that  she  would  also  thereby  be  deprived  of 
the  use  of  a  portion  of  the  premises  for  her 
business,  on  account  of  the  loss  of  the  space 
which  such  plant  would  occupy. 

Appellant  here  contends  that  the  bill  does 
not  state  a  cause  of  action,  (1)  because  the 
lease  gives  to  appellee  no  right  to  steam  for 
the  purposes  for  which  she  Is  using  It,  and 
the  lease  cannot  be  modified  or  changed  by 
proof  of  a  subsequent  parol  agreement  or 
understanding  giving  that  right;  and  (2)  be- 
cause the  permission  given  to  appellee  to 
use  steam  for  the  tank  and  tables  was  a 
mere  license,  revocable  at  any  time  by  ap- 
pellant, and  such  license  was  revoked  by  the 
letter  of  August  5,  1903. 

Mnsgrave,  Vroman  &  Lee,  for  appellant 
Franklio  P.  Simons  and  Pllny  B.  Smith,  for 
aivellee. 

SCOTT,  J.  (after  stating  the  facts).  Ap- 
pellee urges  that  she  has  the  right  to  have 
the  demised  premises,  with  all  their  appur- 
tenances and  beneficial  rights,  maintained, 
throughout  the  term  of  the  lease,  in  the  same 
condition  they  were  in  during  the  former 
occupancy  and  at  the  time  of  the  execution 
of  the  new  lease,  and  contends  that  the  right 
to  have  the  steam  pipe  connect  the  steam 
l>oiler  in  the  basement  of  the  building  with 
the  hot-water  tank  and  steam  tables  on  the 
premises  leased  by  her,  and  to  have  steam 
supplied  through  that  pipe,  passed  to  her,  by 
implication,  as  an  appurtenance  or  easement 
under  the  second  lease,  for  the  reason  that, 
in  view  of  the  facts  stated  in  the  bill.  It  Is 
apparent  that  it  was  the  intention  of  the 
parties  to  the  lease,  at  the  time  of  the  exe- 
-^tion  of  the  second  lease,  that  the  appellee 


was  to  have  the  steam  'pipe  and  connec- 
tions continued  in  the  same  condition  and 
situation  in  which  they  then  were,  during 
the  term  of  that  lease.  At  the  time  of  the 
execution  of  the  first  lease,  the  pipe  was  not 
in  position,  and  no  connection  existed  be- 
tween the'  water  tank  and  steam  tables  own- 
ed by  the  appellee  and  the  boiler  in  the  base- 
ment of  the  building.  The  tank  and  the  ta- 
bles were  placed  on  the  premises  after  the 
execution  of  the  first  lease,  and  the  connec- 
tion with  the  boiler  was  madd  at  tiie  in- 
stance of  the  appellee  under  an  oral  contract, 
separate  and  distinct  from  the  lease,  as  we 
think. 

Appellee  urges  that  this  Is  not  a  correct 
view  of  the  matter,  and  that  the  pipe  was 
installed  and  the  connections  made  by  ap- 
pellant's leave  without  any  consideration 
therefor  passing  to  him,  and  without  any 
new  contract,  and  that  it  is  therefore  to  be 
regarded  as  though  done  in  the  first  instance 
under  the  terms  of  the  first  lease.  Her  con- 
tention in  this  regard  is  Inconsistent  with 
the  following  language  found  in  the  bill,  to 
wit:  "That,  while  said  lease  provided  that 
the  defendant  should  supply  the  complain- 
ant with  steam  .heat  from  the  Ist  day  of 
Septembel-  to  the  30th  day  of  April  in  each 
year,  said  lease  contained  no  provision  spe- 
cifically relating  to  said  connection  between 
said  steam  boiler  and  complainant's  said  ap- 
paratus, and  defendant  thereupon  request- 
ed complainant,  in  consideration  of  said  con- 
nectiou,wltb  said  steam  boiler,  to  clean  and 
keep  clean  the  hallways  and  stairs  from  the 
second  floor  of  said  building  to  the  front 
doorway  or  public  entrance  thereto  at  her 
own  expense,  which  said  complainant  con- 
sented to,  and  thereafter  did."  It  Is  appar- 
ent that  the  right  to  the  use  of  this  connec- 
tion with  the  boiler,  and  to  the  steam  there- 
by conveyed,  did  not  pass  by  implication 
under  the  first  lease,  for  the  reason  that 
at  the  time  that  lease  was  executed  the  pipe 
was  not  in  position,  nor  were  the  tank  and 
tables,  in  connection  with  which  it  was  aft- 
erwards used,  on  the  premises  at  all,  so  that 
there  was  nothing  in  the  condition  of  the 
property  which  was  the  subject  of  the  con- 
tract to  Indicate  that  it  was  the  intention 
of  the  parties  that  appellee  was  to  have  the 
use  of  the  pipe  and  steam  thereby  conveyed 
under  the  terms  of  that  lease;  and,  con- 
struing the  language  quoted  above  from  the 
bill,  as  it  must  be  construed,  most  strongly 
against  the  pleader,  we  think  it  shows  that 
the  connection  between  the  boiler  and  the 
tank  and  steam  tables  was  made  pursuant 
to  a  contract  by  which  appellant  was  to  per- 
mit that  connection  and  furnish  steam,  and 
appellee  was  to  clean  the  hallways  and 
stairs  from  the  second  floor  of  the  building 
to  the  entrance  thereof. 

It  la  elementary  that  this  oral  contract  did 
not  alter  or  vary  the  terms  of  the  original 
lease,  which  was  under  seal  and  made  prior 
to  the  time  the  oral  agreement  was  made; 
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Baltimore  &  Ohio  &  Chicago  Railroad  Co. 
T.  Illinois  Central  Railroad  Co.,  137  111.  9, 
27  N.  B.  38,  and  cases  there  cited.  Conse- 
quently at  the  time  of  the  execution  of  the 
second  lease  the  appellee  was  enjoying  the 
use  of  the  pipe,  and  the  steam  thereby  con- 
veyed, not  under  the  terms  of  the  original 
lease,  nor  as  an  appurtenance  or  easement 
connected  with  the  property  granted,  but 
under  the  oral  agreement  made  subsequent 
to  ^e  lease  last  mentioned;  and.  Inasmuch 
as  the  second  lease  is  also  silent  as  to  this 
pipe  and  the  steam  by  It  supplied,  we  do 
not  think  it  can  be  said  that  the  use  of  that 
pipe  and  the  steam  necessary  for  the  steam 
tables  and  tank  passed  to  appellee  by  im- 
plication, or  on  the  theory  that  It  was  the 
intention  of  the  parties  that  such  use  should 
be  included  in  the  lease,  as  an  appurtenance 
or  easement 

After  the  beginning  of  the  term  covered 
by  the  second  lease,  and  down  to  the  time 
that  this  difficulty  arose  between  the  par- 
ties hereto,  appellee  continued,  at  her  own 
expense,  to  keep  the  hallways  and  stairs 
clean,  in  accordance  with  the  terms  of  the 
oral  agreement.  If  It  was  the  intention  of 
the  parties  that  the  right  to  the  use  of  the 
pipe  and  the  steam  should  pass  by  the  sec- 
ond lease,  how  can  these  acts  of  the  appellee 
be  explained?  Manifestly,  no  duty  was  im- 
posed on  her  by  the  second  lease  to  clean 
the  hallways  and  stairs.  Had  she  failed  to 
do  that  work,  an  action  of  covenant  on  the 
lease  certainly  could  not  have  been  brought 
against  her  to  recover  upon  a  cause  of  ac- 
tion resulting  from  her  default  in  that  re- 
spect. The  conclusion  is  irresistible  that 
she  incurred  that  expense  because  she  be- 
lieved that  she  was  thereby  compensating 
appellant  for  the  use  of  the  pipe  and  the 
steam  which  it  supplied,  and,  if  she  was  so 
doing,  then  she  was  accepting  and  receiv- 
ing the  steam  under  the  oral  agreement,  and 
not  under  the  lease. 

It  is  permissible,  in  construing  a  contract, 
to  look  to  the  interpretation  that  the  parties 
thereto  have  placed  thereon,  in  its  perform- 
ance, for  assistance  In  ascertaining  its  true 
meaning.  "No  extrinsic  aid  can  be  more 
valuable."  Vermont  Street  M.  E.  Church  v. 
Brose,  104  111.  206;  Storey  v.  Storey,  125 
111.  608,  18  N.  B.  329,  1  L.  B.  A.  320,  8  Am. 
St.  Bep.  417. 

Appellee  relies  particularly  upon  the  case 
of  Thomas  v.  Wiggers,  41  111.  470.  In  that 
case  it  appeared  that  a  tenant  under  an 
earlier  lease  bad  used  the  exhaust  steam 
from  an  engine,  which  was  conducted  by 
means  of  a  pipe  from  the  engine  to  a  steam- 
er used  by  the  tenant,  and  that  this  steam 
was  essential  to  the  conduct  of  his  business. 
This  court  held  that  under  the  terms  of  his 
second  lease,  which  provided,  as  the  first 
had  done,  that  he  should  have  a  certain  por- 
tion of  the  building,  together  with  one-half 
of  the  steam  power  produced  by  the  steam 
engine  located  therein,  he  was  entitled  to 


the  nse  of  the  exhaust  steam  as  he  had 
previously  used  It,  and  was  using  It  at  the 
time  the  second  lease  was  made.  This  Is 
put  npon  the  ground  that  In  the  construc- 
tion of  grants  the  courts  ought  to  take  into 
consideration  the  circumstances  attendant 
upon  the  transaction,  the  particular  situa- 
tion of  the  parties,  and  the  state  of  the 
thing  granted,  for  the  purpose  of  ascertato- 
ing  the  Intent  of  the  parties,  and  that  the 
defendant  well  knew  when  be  signed  the 
second  lease  that  the  plaintUt  understood 
that  he  was  acquiring  the  right  to  use  the 
exhaust  steam  in  the  precise  manner  in 
which  he  was  then  using  it  under  the  first 
lease.  Th^t  case  is  distinguished  from  the 
one  at  bar  by  the  fact  that  here  appellee 
was  enjoying  the  right  now  In  controversy 
under  a  contract  separate  and  distinct  from 
the  first  lease,  and  was  paying  for  the  ^h 
joyment  of  that  right  a  valuable  considera- 
tion, In  addition  to  the  rent  reserved  by  the 
lease.  Under  such  circumstances,  it  cannot 
be  said  that  it  was  the  Intention  of  the  par- 
ties that  this  right  should  be  included  In 
the  new  lease.  In  the  Thomas  Case,  at  the 
time  of  the  execution  of  the  new  lease  there 
was  no  contract,  except  the  old  lease,  under 
wlilch  the  right  could  have  been  enjoyed. 
In  this  case  the  right  was  being  enjoyed 
under  a  separate  contract,  and  the  presump- 
tion which  arose  In  the  Thomas  Case  that 
the  parties  Intended  that  the  right  should 
be  enjoyed  under  the  second  lease  does  not 
arise  here.  On  the  contrary,  following  the 
reasoning  in  that  case,  we  arrive  at  the  con- 
clusion that  the  parties  Intended  that  the 
right  in  question  should  be  regulated  by  the 
same  contract  under  which  it  existed  at  the 
time  of  the  execution  of  the  second  lease, 
viz.,  the  oral  contract  As  the  oral  contract 
fixed  no  term  during  which  it  should  con- 
tinue In  force,  either  party  thereto  had  a 
right  to  terminate  It  npon  reasonable  notice 
to  the  other. 

Tbe  judgment  of  the  Appellate  Court  and 
the  decree  of  the  superior  court  will  be  re- 
versed, and  the  cause  will  be  remanded  to 
the  latter  court,  with  directions  to  sustain 
the  demurrer  to  the  bill.  Reversed  and  re- 
manded, wIUi  directions. 


(ns  in.  in 
WISTRAND  V.  PEOPLE. 
(Supreme  Court  of  Illinois.    Dec.  22,  1901) 

CRIinNAI,  LAW  — JOBV— JUBOBS  SEBVIHQ  IS 
DirFEBENT  BBA.NCBES  OF  TBE  SAICE  COUKC— 
RAPE— AGE  OF   DEySnDANr— EVIOENCR. 

1.  Kurd's  Kev.  St.  1803.  c.  78,  i  29,  and  chap- 
ter 37,  §  SSa,  provides  that  one  or  more  of  the 
judges  of  the  criminal  court  of  Cook  county  may 
each  hold  a  different  branch  of  the  court  at  the 
same  time,  and  that  one  or  more  of  the  judges 
shall  certify  to  the  clerk  the  numlier  of  juron 
required  at  each  term.  Chapter  78,  {  12,  pro- 
vides in  general  that  all  jurors  responding  to 
the  jury  summons  in  ezcees  of  24  shall  be  d5» 
charged.  Held,  that  this  section  does  not  apply 
in  Cook  Cbunty  to  a  court  having  several 
branches,  bat  that  all  tbe  jurors  drawn  for  the 
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varioua  branches  of  the  criminal  eonrt  in  tliat 
connty  are  drawn  for  bnt  one  court  and  may 
serve  in  any  branch. 

2.  In  a  criminal  court  having  separate  brandi- 
es, a  defendant  on  trial  in  one  branch  is  en- 
titled to  a  list  of  all  the  Jurors  serving  in  any 
of  the  branches,  bnt  the  names  of  jurors  who 
have  been  assigned  to  other  branches  need  not 
be  placed  in  the  box  from  which  a  jury  is  drawn 
to  try  defendant's  case. 

3.  In  a  prosecution  for  rape  without  force, 
the  fact  that  defendant  is  over  16  years  of  age, 
being  a  necessary  element  of  the  corpus  delicti, 
cannot  be  proven  by  defendant's  confession 
alone. 

4.  On  an  issue  as  to  the  age  of  defendant.  In 
a  prosecution  for  rape  without  force,  testimony 
as  to  bis  appearance,  by  persons  who  have  seen 
him,  is  admissible,  bnt  tbe  jury  cannot  fix  hia 
age  merely  by  looking  at  him. 

Error  to  Criminal  Court,  Cook  County; 
R.  W.  Clifford,  Judge. 

Charles  Wlstrand  was  convicted  of  rape, 
and  brings  error.'  Kerersed. 

This  la  a  writ  of  error,  sned  out  of  this 
court  by  Charles  Wlstrand,  the  plaintiff  In 
error,  to  review  a  Judgment  of  the  criminal 
court  of  Cook  county  whereby  plaintiff  in  er- 
ror was  adjudged  guilty  of  the  crime  of  rape 
and  sentenced  to  the  penitentiary  for  a  term 
of  two  years. 

1'be  indictment  consisted  of  three  counts. 
The  first  and  third  charged  rape  by  force  up- 
on one  £va  Goldstein.  There  was  no  evi- 
dence of  the  use  of  force  to  sustain  these 
counts.  The  second  count  charged  the  com- 
mission of  the  crime  without  force,  alleging 
that  the  defendant  was  a  male  person  above 
tbe  age  of  16  years,  that  the  female  was  un- 
der tbe  age  of  14  years,  and  that  the  act  was 
committed  with  the  consent  of  the  female. 

The  evidence  for  the  prosecution  showed 
that  tbe  plaintiS  in  error  had  sexual  inter- 
course with  one  Eva  Goldstein,  a  girl  under 
tbe  age  of  14  years,  on  or  abent  June  17, 1804. 
The  defendant  below  did  not  testify  in  his 
own  behalf,  except  on  a  preliminary  question 
considered  by  the  court  alone,  and  did  not 
offer  any  evidence  except  that  of  bis  good 
i^iutation  for  chastity  and  for  peace  and 
quiet 

The  Jury  wblcb  tried  tbe  case  was  com- 
posed In  part  of  Jurors  obtained  from  among 
jurors  serving  In  other  branches  of  the  crim- 
inal court  of  Cook  county.  Six  hundred  Ju- 
rors had  been  summoned  to  attend  this  term 
of  court,  and  had  been  distributed  among 
tbe  six  branches  of  tbe  court,  and  each  one 
impaneled  In  the  branch  to  which  be  bad 
been  assigned,  each  branch  thus  having  dif- 
ferent Jurors.  The  list  of  Jurors  serving  in 
that  branch  in  which  plaintiff  in  error  was 
to  be  tried  having  been  exhausted  by  reason 
of  tbe  fact  that  some  of  the  Jurors  whose 
names  constituted  such  list  had  been  select- 
ed in  a  preceding  case  and  wore  engaged  in 
the  consideration  of  that  case,  and  by  the 
fact  that  others  bad  been  transferred  to  otli- 
«r  branches  ot  the  court,  the  sheriff,  by  order 
of  court,  obtained  Jurors  from  other  branches 
of  the  court,  and  a  list  was  thus  made  up 


from  which  .to  select  a  Jury  for  the  trial  ot 
the  case.  Plaintiff  in  error  challenged  the 
array,  bnt  the  court  overruled  the  chall^ige 
He  tlien  challenged  each  Juror  called  to  the 
Jury  box  for  cause,  asslghlng  as  tbe  cause 
that  the  Jtiror  bad  been  ordered,  selected. 
and  summoned  to  that  branch  of  the  court 
without  authority  of  law.  He  exhausted  all 
his  peremptory  challenges.  As  tbe  list  of 
Jurors  thus  obtained  became  exhausted,  tbe 
sheriff  obtained  more  Jurors  from  the  other 
branches  of  tbe  court  Plaintiff  In  error 
challenged  these  as  they  were  brought  in, 
and  refused  to  accept  any  of  the  Jurors  call- 
ed. He  was  fumlshed  tritii  a  list  of  the  Ju- 
rors constltnting  the  first  list  so  obtained, 
and  was  also  f  timisbed  with  lists  of  the  other 
Jurors  88  they  were  brought  In  by  tbe  sher- 
iff. 

The  only  evidence  of  the  age  of  tbe  prose- 
cuting witness  was  that  of  her  father,  who 
testified  that  she  would  be  14  years  old  on 
the  14th  of  September  following.  Tbe  only 
evidence  of  tbe  age  of  tbe  defendant  was 
contained  in  a  written  confession,  signed  by 
tbe  defendant  which  was  offered  by  tbe 
prosecution  and  admitted  in  evidence,  after 
proof  that  It  was  voluntarily  made,  in  which 
he  stated  that  be  was  44  years  of  age,  and 
In  which  he  also  admitted  having  had  sex- 
ual Intercourse  with  the  prosecuting  witness 
atthe  time  charged  In  the  declaration  and  at 
times  previous  thereto. 

The  errors  assigned  are  that  tbt»  court 
erred  In  overruling  the  challenge  to  the  ar- 
ray, and  In  overruling  the  challenge  for  cause 
to  each  Juror  in  the  case;  in  refusing  certain 
Instructions,  and  modifying  others,  asked  by 
the  defendant  below;  in  giving  certain  In- 
structions asked  by  'Uie  state;  In  falling  to 
submit  a  fcMrm  of  verdict  finding  defendant 
guilty  of  assault;  In  admitting  the  confes- 
sion in  evidence,  and  in  reifuslng  to  receive 
evidence  of  defendant's  general  reputation 
for  peace  and  quiet  It  is  also  urged  that 
there  Is  no  legal  evidence  of  the  ag;e  of  the 
plaintiff  In  error,  and  that  tbe  court  permit- 
ted the  state's  attorney  to  ask  leading  ques- 
tions of  the  witnesses  for  the  prosecution. 

Charles  P.  R.  Macanlay  and  Oscar  D.  Ol- 
son, for  plaintiff  in  error.  H.  J.  Hamlin, 
Atty.  Gen.,  Charles  S.  Deneen,  State's  Atty., 
and  B.  C.  Undley,  Asst  State's  Atty.,  for  the 
People. 

SCOTT,  3.  (after  stating  the  facts).  It  Is 
provided  by  section  88a  of  chapter  37,  Hurd's 
Rev.  St  1908,  "that  two  or  more  of  the  Judg- 
es of  the  criminal  court  of  Cbok  county  may 
each  hold  a  different  branch  of  said  court  at 
the  same  time."  At  the  time  of  the  trial  of 
this  cause,  several  branches  of  that  court 
were  In  session.  The  Jury  commlsslon«:s 
had  summoned  000  Jurors'  to  appear  at  that 
term,  and  these  Jurors  had  been  divided 
among  the  various  branches  of  the  court, 
each  Juror  being  directed  to  report  for  serv- 
ice In  a  particular  branch.    Plaintiff  In  error 
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was  tried  In  the  branch  OTer  which  Hon. 
Kchard  W.  Clifford,  one  of  the  Judges  of  the 
circuit  court  of  Cook  county,  was  presiding. 
Upon  the  list  of  Jnrors  who  had  been  assign- 
ed to  duty  in  that  branch  being  exhausted, 
jurors  were  transferred  from  other  branches 
to  that  branch  of  the  criminal  court  The 
legality  of  so  transferring  these  jurors  waa 
questioned  by  a  challenge  to  the  array. 

Section  29  of  chapter  78,  Hurd's  Rev.  St 
1903,  which  applies  to  Cook  county,  directs 
that  "one  or  more  of  the  judges  of  said -court 
shall  certify  to  the  clerk  of  the  court  the 
number  of  Jurors  required  at  each  term,"  and 
that  jurors  to  that  number  shall  be  drawn 
from  the  jury  box  kept  by  the  Jury  commis- 
sioners, and,  "If  more  Jurors  are  needed  dur- 
ing said  term,  the  court  shall  so  certify,  and 
they  shall  be  drawn  and  summoned  as  above 
provided  forthwith." 

Plaintiff  in  error's  contention  Is  that,  upon 
the  list  of  the  Jurors  who  bad  been  assigned 
to  duty  In  the  branch  of  the  court  presided 
over  by  Judge  Clifford  being  exhausted,  oth- 
ers should  have  been  drawn  and  summoned 
In  accordance  with  the  directions  contained 
in  tbe  language  last  above  quoted,  and  urges 
that  the  entire  Jury  drawn  cannot  be  re- 
garded as  a  Jury  drawn  for  but  one  court, 
for  the  reason  that  if  that  was  the  situation, 
then  under  section  12  of  chapter  78,  supra, 
It  would  be  the  duty  of  tbe  court  to  discbarge 
all  the  Jurors  In  excess  of  24.  Our  view  Is 
that  in  Cook  county,  where  tbe  act  authoriz- 
ing tbe  appointment  of  jury  commissioners 
is  in  force,  the  fourth  section  of  the  last- 
mentioned  act,  being  section  29,  supra,  gov- 
erns this  matter,  and  that  the  number  of 
Jdrors  who  should  be  In  attendance  upon  a 
tesna  of  the  criminal  conrt  Is  "the  number  of 
Jurors  required  at  each  term,"  in  the  lan- 
guage of  that  section,  and  that  section  12, 
supra,  In  so  far  as  It  directs  the  discharge  of 
all  Jurors  in  excess  of  24  who  appear  in  re- 
sponse to  the  Jury  summons,  does  not  apply 
in  that  county  to  a  court  having  several 
branches.  There  Is  but  one  criminal  conrt  of 
Cook  county.  All  the  Jurors  properly  drawn 
and  summoned  for  any  term.  If  otherwise 
qualified,  are  eligible  for  service  In  any 
branch  of  the  court  which  may  be  In  session 
during  the  term  of  service,  and  may  be  trans- 
ferred from  one  branch  of  the  court  to  anoth- 
er as  suits  tlie  convenience  of  the  various 
branches  of  that  court 

Plaintiff  in  error  seeks  to  sustain  bis  chal- 
lenge to  the  array  by  the  case  of  People  v. 
Compton,  182  Cal.  484,  64  Pac.  849.  In  that 
case  it  was  held  that  If  the  Jurors  serving  in 
different  branches  of  the  same  court  were, 
as  we  think  they  are,  members  of  the  same 
panel,  tickets  having  the  names  of  all  the  Ju- 
rors serving  In  all  the  branches  should  be 
placed  by  the  clerk  of  the  court  In  the  box 
from  which  he  draws  the  Jury  for  a  partic- 
ular case,  and  that  a  failure  in  this  regard 
was  fatal  to  the  judgment  We  have  fre- 
quently held  that  the  judgment  of  tbe  court 


below  win  not  be  reversed  because  a  chal- 
lenge to  tbe  array  was  overruled,  unless  it 
appears  that  some  substantial  right  of  the 
defendant  was  thereby  impaired.  Wilhelm 
V.  People,  72  111.  468;  Slebert  v.  People,  143 
111.  571k  32  N.  B.  431;  Healy  v.  People,  177 
111.  306,  62  N.  B.  426.  Following  this  rule, 
long  established  In  this  state,  we  are  brought 
to  a  conclusion  diametrically  opposed  to  that 
reached  by  the  able  court  which  prononnced 
Judgment  In  People  v.  Compton,  supra. 

The  purpose  of  tbe  act  authorizing  tbe  ap- 
pointment of  Jury  commissioners  was  to  se- 
cure to  litigants  Jurors  drawn  at  random  by 
tbe  clerk  of  the  court  from  names  selected 
by  the  Jury  commissioners,  who  In  torn  were 
to  be  selected  by  the  Judges  of  the  several 
courts  of  record  of  the  county.  The  dis- 
cretion and  competency  of  the  persons  cho- 
sen as  such  commissioners  were  to  be  taken 
into  consideration,  the  purpose  being  to  pre- 
vent abuses  In  the  selection  of  juries,  and  to 
insure,  so  far  as  possible,  that  none  but  com- 
petent honest,  and  Impartial  jurymen  should 
be  called  Into  tbe  box,  and  that  the  Interest 
of  neither  party  to  the  controversy  should 
In  any  way  Intervene  In  determining  what 
Jurors  should  be  drawn  and  summoned  for 
any  particular  term  of  the  court.  Defend- 
ant has  had  the  benefit  of  the  safeguards  of 
that  act  No  Juror  was  called  In  his  cause 
except  one  who  had  been  selected  and  drawn 
in  the  ofllce  of  the  jury  commissioners  In  the 
manner  contemplated  by  that  act.  To  adopt 
the  view  which  he  holds  would  be  to  requirp 
tbe  drawing  of  a  separate  Jury  for  each 
branch  of  tbe  criminal  court,  and  to  do  this 
would  be  to  interpolate  into  the  statute  lan- 
gruage  not  found  there,  and  would  amount 
to  Judicial  legislation. 

It  follows,  however,  that  a  defendant  in 
the  criminal  'court,  previous  to  his  arraign- 
ment Is  entitled  to  a  list  of  all  the  Jurors 
then  selected  to  serve  and  who  will  be  imme- 
diately engaged  in  service  In  tbat  court  and 
not  merely  to  a  list  of  those  who  have  al- 
ready been  assigned  to  a  particular  branch 
of  the  court.  When  he  is  furnished  with 
such  a  list,  the  fact  that  some  of  tbe  Jurors 
on  that  list  are  then  serving  in  other  branch- 
es of  the  criminal  court,  and  that  no  tickets 
having  the  names  of  such  Jurors  are  placed  in 
the  box  from  which  the  clerk  draws  the  par- 
ticular jury  for  the  trial  of  his  case.  Is  not  s 
Just  cause  of  complaint  If  he  were  tried  ia 
a  court  having  no  branches  or  divisions  and 
where  but  24  Jurors  were  in  attendance,  If  12 
of  tbese  were  engaged  in  considering  of  their 
verdict  In  another  cause  at  the  time  a  jury 
was  called  to  try  his  case,  tickets  bearing  the 
names  of  the  Jurors  serving  In  such  other 
cause  would  not  be  placed  in  the  box  from 
which  the  clerk  would  draw  the  names  for 
the  Jury  about  to  be  examined  and  sworn. 
In  such  case  the  Juryjs  not  drawn  by  lot 
from  among  all  the  Jurors,  but  those  alreadv 
actually  engaged  in  performing  Jury  service 
are   necessarily  excluded.     In  the  criminal 
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court,  jurors  serving  In  branches  other  than 
that  In  which  plaintiff  In  error  was  tried  are 
members  of  the  same  panel  as  those  serving 
in  the  latter  branch,  but  may  be  regarded 
as  already  engaged  In  actual  Jury  service, 
so  that  their  names  need  not  be  put  In  the 
box  from  which  the  Jury  Is  drawn  to  try 
the  defendant  In  the  first  Instance,  but  may 
be  so  placed  therein  should  the  list  of  Ju- 
rors serving  in  the  branch  where  the  cause 
is  being  beard  be  exhausted,  precisely  as  In 
a  court  without  divisions  or  branches  a  jury 
which  Is  considering  a  case  comes  In  with  a 
verdict  while  a  jury  is  being  selected  In  an- 
other cause,  and,  the  necessity  for  the  serv- 
ices of  those  coming  in  with  the  verdict  aris- 
ing, their  names  are  placed  in  the  box,  to  be 
drawn  to  complete  tbe  Jury  In  the  second 
case. 

There  Is  In  this  record  no  evidence  that 
tends  to  show  the  commission  of  the  crime 
of  rape  by  force.  Where  a  conviction  of  the 
crime  of  rape  without  force  is  sought,  to  es- 
tablish the  corpus  delicti  it  Is  necessary  that 
the  proof  should  show,  first,  that  the  female 
was  nnder  the  age  of  14;  second,  that  the 
male  was  over  tbe  age  of  16;  third,  that  sex> 
iial  intercourse  occurred  between  them.  In 
this  case  the  fact  that  the  female  had  not 
reached  the  age  of  14  was  shown  by  the 
evidence  of  her  father.  The  fact  that  the 
sexual  intercourse  took  place  was  shown  by 
the  evidence  of  the  female  herself,  and  by 
the  written  confession  of  the  male,  made 
shortly  after  his  arrest.  This  confession 
contained  also  a  statement  that  he  was  44 
years  old,  and  his  age  was  not  otherwise 
proven.  It  Is  elementary  that  the  corpus 
delicti  cannot  be  proven  by  the  confession 
of  the  defendant  alone.  May  ▼.  People,  92 
111.  343;  Williams  t.  People.  101  111.  382; 
Gore  V.  People,  162  111.  259,  44  N.  B.  600. 
Unless  the  defendant  was  above  tbe  age  of 
16  at  the  time  of  the  alleged  commission  of 
the  offense,  there  was  no  violation  of  the 
statute.  It  was  as  essential  to  prove  his  age 
as  it  was  to  establish  the  age  of  the  female, 
or  to  show  that  fornication  occurred.  Bi- 
tber  of  the  three  elements  lacking,  the  cor- 
pus delicti  is  not  established.  Consequently, 
there  should  be  evidence  tending  to  establish 
each  of  these  three  necessary  factSy  aside 
from  the  confession  of  the  defendant  So 
far  as  proving  his  age  was  concerned,  there 
-was  no  evidence  except  his  confession.  It 
follows,  therefore,  that  without,  his  confes- 
sion there  was  no  proof  that  a  crime  had 
t>een  committed,  because,  except  he  was 
more  than  16  years  of  age,  no  crime  was 
committed.  For  the  purpose  of  fixing  the 
age  of  the  defendant,  persons  who  had  seen 
bim  would  have  been  competent  to'  testify 
relative  to  his  appearance,  an4  such  testi- 
mony would  have  been  proper  for  the  con- 
sideration of  the  Jury  on  the  question  of  age. 

Defendant  in  error  suggests  that  tbe  de- 
fendant was  present  in  court  on  the  trial, 
and  that  this,  together  with  the  confession. 


was  sufficient  to  justify  the  Jury  in  finding 
him  to  be  more  than  16  years  of  age.  The 
defendant  did  not  take  the  witness  stand 
except  on  a  preliminary  question  in  reference 
to  the  admission  of  his  confession  in  evi- 
dence, and  the  Jury  was  excluded  from  the 
courtroom  while  he  was  testifying  on  that 
subject.  But  whether  he  did  or  did  not  tes- 
tify, the  law  does  not  allow  the  Jury  to  fix 
his  age  by  Inspecting  his  person.  Stephenson 
v.  State,  28  Ind.  272.  W^hlle  the  appearance 
of  the  defendant  might  be  conclusive  evi- 
dence to  the  Jury,  there  would  be  some  diffi- 
culty In  having  evidence  of  that  character 
preserved  In  the  bill  of  exceptions  for  the 
inspection  of  a  court  of  review.  "To  allow  a 
Jury  to  make  up  their  verdict  upon  a  dis- 
puted fact  from  their  own  individual  obser- 
vation would  be  most  dangerous  and  unjust" 
Seavems  v.  Llscbinskl,  181  IlL  358,  64  N. 
E.  1043. 

There  is  no  merit  in  the  other  errors  as- 
signed. The  judgment  will  be  reversed,  and 
the  cause  will  be  remanded  to  the  criminal 
court  of  Cook  county. 

Reversed  and  remanded. 


(213  111.  m) 
OIXJOTT  et  al.  V.  TOPB. 

(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

LIKSB— CONSTBUCIION— TITUi    Of    TRUSTEE. 

1.  Testatrix  dlspoaed  of  her  property  as  fol- 
lows: "I  wish  my  executor  to  collect  the  rents 
of  my  farm  ♦  •  *,  and  any  other  indebted- 
ness due  me  and  pay  all  Just  debts  that  may 
be  owing  at  my  decease  at  the  expiration  of  the 
term  tmc  which  my  farm  is  leased,  I  desire  my 
executor  to  either  lease  the  same  again,  or  sell 
it  whichever  in  his  judgment  is  to  the  best  in- 
terest of  my  estate,  after  the  payment  of  all  my 
debts,  I  desire  my  executor  to  invest  the  sui- 

gins  rent,  or  in  case  of  the  sale  of  the  property 
eretofore  mentioned,  or  any  moneys  derived 
from  any  source  which  may  be  owing  at  my 
decease,  for  the  benefit  of  0.  L.  8.  •  *  *, 
and  to  be  paid  to  him  when  he  shall  have  ar- 
rived at  the  age  of  twenty-one  years.  In  case 
the  said  C.  L.  S.  i^ould  die  before  arriving  at 
the  age  of  twenty-one  years,  I  desire  that  what- 
ever money  or  property  of  whateva-  kind  which 
wonld  belong  to  him  under  the  will,  to  go  to 
his  moUier,  M.  S.,  and  in  case  of  her  decease 
prior  to  the  decease  of  her  son,  O.  Ii.  S.,  I  de- 
sire the  property  to  be  distributed  to  my  legal 
heirs."  Held,  that  the  testatw  intended  to  de- 
vise the  fee  of  the  land  to  the  person  named 
therein,  or  to  dispose  of  the  principal  sum  de- 
rived therefrom,  and  that  he  did  not  intend  to 
leave  to  him  merely  the  surplus  of  such  rent 
as  might  be  due  at  his  death,  together  with  any 
other  moneys  then  due  the  estate. 

2.  An  executor  who  is  authorized  by  will  to 
sell  or  release  real  estate  at  discretion  is  vested 
with  the  fee  in  trust  for  the  beneficiary  named 
in  the  will. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Bill  by  John  W.  Tope  against  Nellie  M. 
Olcott  and  others.  From  a  judgment  of  the 
appellate  court  affirming  the  decree  constru- 
ing a  will  In  questloD,  defendants  appeal 
Afilrmed. 
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The  following  Is  the  statement  of  facts  in 
tills  case  made  by  the  Appellate  Court: 

"This  Is  a  bill  filed  by  appellee,  praying  for 
a  construction  of  the  will  of  Anna  B.  Moore, 
deceased,  and  asking  the  direction  of  the 
court.  Lietters  were  Issued  to  appellee  as 
executor  named  in  the  instrument,  and  he 
proceeded  to  administer  the  estate.  Septem> 
ber  29,  1902,  he  was  discharged  as  executor. 
The  bin  states  that  it  became  necessary  to 
sell  the  real  estate  to  pay  debts;  that  this 
was  done  under  the  direction  of  the  probate 
court  and  the  debts  were  paid;  that  there 
was  left  in  the  hands  of  appellee,  as  executor, 
a  balance  of  $4,924.76  belonging  to  the  estate, 
which.  It  Is  claimed,  by  the  terms  of  the  will 
appellee  should  hold  and  manage  for  the  pur- 
poses therein  stated;  that  appellee  is  adylsed 
and  belleres  that  In  accordance  with  the  pro- 
visions of  the  will  he  should  invest  the  money 
in  tils  hands  for  the  benefit  of  Charles  Leslie 
Spikings,  the  amount,  with  its  accumulation, 
to  be  paid  to  him  when  he  shall  'reach  the  age 
of  21  years;  that  in  the  event  of  the  death 
of  said  Spikings  before  arrlvihg  at  that  age 
the  accumulated  fund  shall  be  paid  to  Mary 
Spikings,  mother  of  Charles  Leslie  Spikings; 
that  in  the  event  of  her  death  before  the 
death  of  Charles  Leslie  Spikings,  and  of  his 
death  before  reaching  the  age  of  21  years,  the 
fund  shall  be  distributed  to  the  next  of  kin 
and  heirs  at  law  of  said  Anna  B.  Moore,  de- 
ceased; that  it  is  the  right  and  duty  of  appel- 
lee to  invest  the  funds  so  remaining  in  his 
hands,  and  the  income  therefrom,  and  to  re- 
invest the  same  in  such  manner  as  will,  in  his 
Judgment,  be  safe  and  promote  the  interests 
of  tlie  estate.  Answers  were  filed  by  the  sur- 
viving heirs  and  next  of  kin,  who  are  neph- 
ews and  nieces  of  Anna  B.  Moore,  deceased, 
claiming  that  by  the  terms  of  the  will  any 
moneys  remaining  in  appellee's  hands  arising 
from  the  sale  of  the  real  estate  should  be  dis- 
tributed to  the  legal  heirs  of  the  deceased  ac- 
pording  to  the  laws  of  descent  The  decree 
aK)ealed  from  finds,  inter  alio,  that  Mary 
Spikings  and  Charles  Spikings  are  sole  bene- 
ficiaries under  the.  will,  and  that  the  true 
intent  and  meaning  of  its  provisions  are  in 
accordance  with  the  views  of  the  executor  as 
set  out  in  the  bill.    The  will  is  as  follows: 

"  "This  memorandum  I  wish  as  my  last 
will  and  testament  being  written  and  wit- 
nessed by  my  request  I  desire  Dr.  J.  W. 
Tope  to  act  as  my  executor.  I  wish  my  ex- 
ecutor to  collect  the  rents  of  my  farm  in  Ley- 
den  Tp.,  Cook  Co.,  Ills.,  and  any  other  Indebt- 
edness due  me  and  pay  all  Just  debts  that 
may  be  owing  at  my  decease  at  the  expiration 
of  the  term  for  which  my  farm  is  leased,  I 
desire  my  executor  to  either  lease  the  same 
again,  or  sell  it  whichever  in  his  judgment  is 
TO  the  best  interest  of  my  estate,  after  the 
payment  of  all  my  debts,  I  desire  my, exec- 
utor to  invest  the  surplus  rent,  or  in  the  case 
of  the  sale  of  the  property  heretofore  men- 
tioned, or  any  moneys  derived  from  any 
source  which  may  be  owing  at  my  decease. 


for  the  benefit  of  Charles  Leslie  Spikings,  bod 
of  Cliarles  and  Mary  Spikings  of  Cliicago, 
Cook  Co.,  Illinois,  and  to  be  paid  to  him 
when  he  shall  have  arrived  at  the  age  of 
twenty-one  years. 

"  'In  case  the  said  Charles  Leslie  Spikings 
should  die  before  arriving  at  the  age  of  twen- 
ty-one years,  I  desire  that  whatever  money 
or  property  of  any  kind  which  would  belong 
to  him  under  the  will,  to  go  to  his  mother 
Mary  Spikings,  and  in  case  of  her  decease 
prior  to  the  decease  of  her  son  Cha&  Leslie 
Spikings,  I  desire  the  property  to  be  distrib- 
uted to  my  legal  heirs  according  to  the  laws 
of  Illinois. 

"'Signed  by  me  as  my  last  will  and  testa- 
ment tills  2Stb  day  of  January,  1899. 

her 
"  'Anna    X    B.  Moore. 


"  'Witnessed  at  her  request  and  signed  and 
sealed  in  the  iveseuce  of  each  other  this  2Stb 
day  of  January,  1899. 

.     "  'H.  8.  Hubbell, 
"  '[L.  S.]  118  43d  St,  Chicago^  IIL 

"  'Mrs.  M.  J.  BnnnelL' 

"'State  of  Illinois,  County  of  Cook— ss.: 
Personally  appeared  before  me,  a  notary  pnb- 
lic  in  and  for  said  county,  Anna  B.  Moore, 
and  acknowledges  the  above  will  to  be  ber 
free  and  voluntary  act 

"'Given  under  my  hand  and  notarial  seal 
this  29th  day  of  January,  1899. 

" 'Henry  8.  Hubbell, 

"  '[Seal.]  Notary  PnbUc.' 

"Anna  B.  Moore  died  the  day  following  the 
execntlon  of  the  above  instrument,  wliich,  it 
appears  from  the  bill,  was  contested  and 
found  to  be  her  last  will  and  testament" 

Bowles  &  Bowles  (Thomas  B.  D.  Bradl^, 
of  counsel),  for  appellant  Edward  J.  Ham- 
inett.  Frederick  Mains  for  appellants  Nellie 
M.  Olcott,  Sarah  J.  Mahoney,  and  Fannie 
Dean.  Jesse  A.  ft  Henry  R.  Baldwin,  for  ap- 
pellee John  W.  Tope,  trustee.  Jnlius  A.  John- 
son, for  appellee  Mary  Spikings. 

MAQRUDER,  J.  (after  stating  the  facts). 
The  following  opinion,  delivered  by  a  major- 
ity of  the  Branch  Appellate  Court,  speaking 
through  Mr.  Justice  Freeman,  correctly  dis- 
poses of  the  questions  involved  in  tliis  case, 
and  Is  adopted  as  the  opinion  of  this  court: 

"It  is  contended  in  behalf  of  the  heirs  at 
law  of  Anna  B.  Moore,  deceased,  that  no  in- 
tention is  expressed  by  the  language  of  tbe 
will  to  devise  the  fee  of  the  land,  or  to  dis- 
pose of  the  principal  sum  derived  tberefiom; 
that  having  a  farm,  which  was  leased,  and 
assuming  the  income  therefrom  would  be 
more  than  sufficient  to  pay  ber  debts,  the  tes- 
tatrix intended  to  leave  to  Charles  Leslie 
Spikings— only  the  surplus  of  said  rent  tbat 
might  be  due  at  the  time  of  her  death,  to- 
gether with  any  other  moneys  then  doe  ber 
estate,  as  a  modest  bequest  in  indlcatloa  of 
her  affection  for  him;  that  the  executor  baa 
a  mere  power  of  sale,  and  that  tbe  proceeds 
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must  be  dtetrlbated  among  the  heirs  at  law, 
since,  as  is  claimed,  the  fee  was  vested  In 
them  npon  the  death  of  the  testatrix. 

"We  are  miable  to  agree  with  these  con- 
tentions. It  is  ti-ue  that  'heirs  at  law  are  not 
to  be  disinherited  bjr  conjecture,  bnt  only  by 
expressed  words  or  necessary  Implications 
(28  Am.  &  Eng.  Ency.  of  Law  [1st  Ed.]  p. 
352),  and  that  a  court  of  equity  will  not  un- 
dertake to  rectify  a  mistake  In  a  will.  En- 
geltbaler  y.  Engelthaler,  196  111.  230-235,  63 
K  E.  669.  But  where,  from  the  language 
used  in  the  will  Itself,  the  Intent  of  the  testa- 
tor can  be  clearly  conceived,  and  is  not  con- 
trary to  some  positive  rule  of  law.  It  must- 
prevail,  though  the  gift  Is  not  made  In  formal 
language.  Powell  v.  McDowell,  194  IlL  394- 
397.  62  N.  E.  879,  and  cases  there  cited. 

**In  the  present  case,  there  Is  no  serious 
difficulty  in  discovering  the  Intention  of  the 
testatrix,  as  expressed  by  the  language  of 
tbe  will,  taking  into  consideration  all  its 
parts.  The  contention  of  appellants  la  based 
upon  the  absence  of  words  explicitly  devis- 
ing the  real  estate  or  its  proceeds.  There  Is 
no  want  of  clearness  until  we  come  to  the 
following :  'After  the  payment  of  all  my  Just 
debts,  I  desire  my  executor  to  Invest  the 
surplus  rent,  or  in  case  of  the  sale  of  tbe 
.  property  heretofore  mentioned,  or  any  mon- 
eys derived  from  any  source  which  may  be 
owing  at  my  decease  for  the  benefit  of 
Charles  Leslie  Splklngs,  son  of  Charles  and 
Mary  Splklngs,  of  Chicago,  Cook  county,  HH- 
nols,  and  to  be  paid  to  him  when  he  shall 
arrive  nt  the  age  of  twenty-one  years.'  The 
ambiguity  in  this  is  due.  In  part,  to  an  equiv- 
ocal or  superfluous  use  of  the  word  'or,'  and 
to  the  omission  of  other  words  implied,  but 
not  expressed,  bnt  which  may  be  with  pro- 
priety 'supplied  by  the  court  in  order  to  ef- 
fectuate the  Intention  of  tbe  testator  as 
catbered  from  the.  context  of  the  will.'  2 
Jarman  on  Wills,  c.  16,  p.  486,  00;  29  Ant 
&  Eng.  Ency.  of  Law,  872;  Glover  v.  Con- 
dell  163  III.  666,  45  N.  E.  178,  35  L.  R.  A. 
SCO;  Blinn  v.  Gillett,  208  111.  473,  70  N.  B. 
704:  Lash  v.  Lash,  209  111.  595-604,  70  N. 
E.  1019.  In  the  last  mentioned  case  the  will 
provided  that  the  executor  should  'have  one 
year  after  my  decease  to  sell  the  land.' '  The 
court  finds  that  the  intention,  collected  from 
the  context  of  the  will,  was  that  the  wife 
should  have  tbe  use  and  benefit  of  the  land 
during  ber  natural  life,  and  that  at  her  death 
tbe  land  should  be  sold  and  the  proceeds  ap- 
plied by  the  executor,  as  directed  In  the  will. 
It  Is  held  that  what  the  testator  Intended  to 
express  by  that  portion  of  his  will  was  that 
tbe  executor  sbonld  'have  one  year  after  my 
[wife's]  decease  to  sell  the  land';  that  tbe 
word  "wife"  was  otaiitted  in  drafting,  and  that 
the  ambiguity  or  apparent  inconsistency  on 
tbe  face  of  the  will  is  ascrlbable  to  that 
omission,  which  may  be  supplied  to  effectuate 
tbe  intention  of  the  testator. 

"In  the  case  before  us,  the  testatrix  pro- 
vided for  the  collection  of  the  rents  of  ber 
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farm  and  any  other  sums  due  her  and  their 
application  In  payment  of  her  own  debts. 
Then  she  authorizes  ber  executor  either  to 
let  the  farm  again  after  the  expiration  of 
the  then  existing  lease,  or  to  sell  It,  which- 
ever would  be,  In  his  Judgment,  for  the  best 
interest  of  the  estate,  thus  Indicating  a  pur- 
pose that  tbe  executor  should  control  the 
farm  and  its  proceeds  after' her  death.  Then 
follows  the  language  above  quoted,  over  the 
meaning  of  which  this  controversy  arises. 
What  the  testatrix  honestly  Intended  to  ex- 
press, reading  this  part  of  her  will  in  con- 
nection with  the  whole  Instrument,  Is,  in 
substance,  that  the  executor  shall  invest  the 
surplus  rent  (and  a  surplus  might  be  ex- 
pected If  he  sbonld  relet  the  farm  for  a 
term  of  years),  or  in  case  of  the  sale  of  the 
farm  that  he  shall  invest  any  moneys  derived 
from  such  sale,  or  from  any  source.  Includ- 
ing money  owing  to  her  at  the  time  of  her 
decease,  for  the  benefit  of  Charles  Leslie 
Splklngs,  the  sum,  with  its  accumulation,  to 
be  paid  to  him  if  he  lives  to  attain  the  age 
of  21  years. 

"With  slight  changes  of  the  reading  in 
words,  reading  'or*  as  'and'  where  It  evi- 
dently has  that  meaning,  and  supplying  a 
verbal  omilssion  in  order  to  effectuate  the 
Intentions  of  the  testatrix  as  gathered  from 
the  context  of  the  will  (Lash  v.  Lash,  supra), 
the  provision  in  controversy  will  read  as 
follows:  'After  the  payment  of  all  my  Just 
debts,  I  desire  my  executor  to  Invest  the 
surplus  rent,  or,  in  case  of  the  sale  of  the 
property  heretofore  mentioned,  the  proceeds, 
and  (or)  any  moneys  derived,  from  any 
source,  which  may  be  owing  at  my  decease, 
for  the  benefit  of  Charles  Leslie  Spikhjgs.' 
We  are  of  opinion  that  the  Italicized  words 
we  have  supplied  are  implied  from  the  con- 
nection and  context  and  firom  tbe  will  as  a 
whole.  The  word  'or,'  which  we  read  as 
meaning  'and,'  Is  conceded  by  counsel  for 
some  of  the  appellants  to  have  that  meaning 
In  this  connection,  and  in  behalf  of  other  ap- 
pellants it  is  claimed  that  it  should  be  dis- 
carded altogether,  as  having  no  meaning.  In 
Boyles  v.  McMurphy,  55  III.  236-239,  tbe 
word  'or,'  as  used  in  the  eleventh  section 
of  the  Dower  Act,  'shall  thereupon  be  en- 
titled to  dower  in  the  lands  "or"  share  in 
the  personal  estate  of  her  husband.'  Is  con- 
strued in  connection  with  the  preceding  sec- 
tions as  meaning  'and.'  In  Ebey  v.  Adams, 
135  III.  80,  25  N.  B.  1018,  10  L.  R.  A.  162, 
is  a  discussion  of  the  effect  of  the  word  'or* 
in  a  will  between  the  name  of  devisees  and 
the  words  'their  heirs.'  In  Bouvler's  Law 
Dictionary  (title  'or*)  it  is  said:  '"Or"  is 
often  construed  "and,"  and  "and"  construed 
"or"  to  further  tbe  Intent  of  the  parties  In 
legacies,  devises,  deeds,  bonds,  and  writings' 
— citing  authorities. 

"A  will  should  be  so  construed  as  to  give 
effect  to  every  part  of  It  without  change  or 
rejection,  provided  an  effect  can  be  given 
not  Inconsistent  with  the  general  Intent  as 
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gathered  from  the  entire  wilL  See  29  Am.  & 
Eng.  Ency.  of  Law  (1st  Ed.)  p.  350.  The 
words  'or  In  case  of  the  sale  of  the  property 
heretofore  mentloued,'  as  they  stand  In  the 
will,  suggest  a  purpose  and  intent  of  the 
testatrix  not  fully  stated — a  verbal  omission 
which  Is  Implied.  Toung  t.  Harkleroad,  166 
111.  318-325,  46  N.  E.  1113.  To  give  effect  to 
these  words  requires  their  construction  In 
connection  with  the  rest  of  the  Instrument. 
They  distinctly  refer  back  to  the  power  of 
sale  given  to  the  executor  In  the  words 
which  precede  them.  The  'property  hereto- 
fore mentioned*  is  the  farm,  which  the  exec- 
utor bad  just  been  authorized  and  directed 
to  either  lease  or  sell.  If  leased,  the  exec- 
utor is  authorized  and  directed  to  Invest 
the  surplus  rent.  If  sold,  the  testatrix  evi- 
dently intends,  as  the  context  indicates,  to 
provide  for  the  investment  and  disposition 
of  the  proceeds  in  the  same  way,  together 
with  any  money  derived  from  any  other 
source;  otherwise  the  reference  to  'the  sale 
of  the  property  heretofore  mentioned,'  in 
that  connection,  would  have  no  meaning. 
Having  provided  for  the  disposition  of  the 
surplus  rents  in  the  case  of  reletting,  the 
disposition  of  the  proceeds  in  case  of  the 
other  alternative,  a  sale,  was  the  next  proper, 
orderly,  and  logical  thing  to  be  provided  for 
in  that  connection.  This  provision  she  evi- 
dently intended  to  make  and  supposed  she 
had  made,  and  though  she  failed  to  employ 
apt  language,  we  are  of  opinion  the  Inten- 
tion is  snfilclentiy  manifest  In  the  language 
used  that  both  surplus  rents  and  proceeds  of 
'sale  of  property  heretofore  mentioned'  are 
alike  to  be  invested  for  Charles  Leslie  Spik- 
ings,  and  to  be  paid  to  him  when  he  becomes 
of  age.  This  conclusion  is  justified,  If  it 
needs  justification,  by  phraseology  employed 
in  the  concluding  paragraph  of  the  will.  As 
we  have  said,  and  it  is  perfectly  apparent 
from  the  context,  the  testatrix  refers  to  the 
farm  in  the  words,  'in  case  of  the  sale  of  the 
property  heretofore  mentioned,'  using  the 
word  'property'  to  designate  the  only  real  es- 
tate mentioned  in  the  will.  In  the  conclud- 
ing paragraph  of  her  will  she  uses  the  same 
word  evidently  in  the  same  senssi  where  she 
says,  'I  desire  that  whatever  money  or  prop- 
erty of  any  kind  which  may  belong  to  him 
[Spikings]  under  the  will,  to  go,'  etc.,  thul 
distinguishing  between  the  'money,'  which 
would  so  belong  to  him  and  the  'property,' 
or  farm,  which  she  evidently  expects  and  In- 
tends should  belong  to  him  also.  The  rents 
and  other  indebtedness  are  ^ecifically  given 
to  Spikings  in  language  not  questionable, 
and  are  properly  referred  to  as  'money'  In 
distinction  to  the  farm,  which  Is  spoken  of 
as  'property.'  But,  except  In  the  controvert- 
ed part  of  the  will  above  considered,  there 
Is  no  specific  bequest  to  Spikings  of  any 
property  except  the  'money'  to  be  collected 
from  rents  and  debts  due  her.  Tet  the  testa- 
trix speaks  not  only  of  'money,'  but  of  'prop- 
erty' also,  as  what  'would  belong  to  him  un- 


der the  will,'  unless  he  'ghoold  die  before  ar- 
riving at  the  age  of  twenty-one  years,'  thus 
indicating  clearly  that  such  was  her  Inten- 
tion, and  also,  as  we  think,  tending  to  show 
that  she  supposed  the  language  before  em- 
ployed expressed  such  intention.  'The  In- 
quiry always  Is  what  did  the  testator  in- 
tend, and  the  answer  is  to  be  sougbt  for  and 
found  in  the  Intentions  of  the  will,  taking 
Into  consideration  all  Its  parts,  and  giving 
to  the  language  the  sense  In  which  It  was 
used  by  the  testator.  For  this  purpose  the 
court  will  look  to  every  provision  of  the  will, 
the  better  to  understand  the  plan  of  distribu- 
tion adopted  and  the  purpose  of  the  testator 
In  making  the  particular  provisions  under 
consideration.'  Ebey  v.  Adams,  135  IlL  80- 
86,  25  N.  E.  1013,  10  L.  R.  A.  162. 

"The  Intent  of  the  testatrix  In  the  case 
before  us  Is  further  evidenced  by  the  later 
language  of  the  will,  where  it  is  provided 
that  the  'property,'  using  the  same  word  be- 
fore applied  to  the  farm  in  distinction  from 
the  money  referred  to  in  the  will,  shall  be 
distributed  to  her  legal  heirs  according  to 
law  only  In  case  of  tbe  contingency  therein 
stated.  While  mere  words  excluding  the 
heirs  at  law  will  not  suffice  to  disinherit  un- 
less the  estate  Is  actually  given  to  someone 
else,  such  gift  need  not  be  in  express  terms, 
'but  may  be  by  necessary  Implication*  (Pow- 
ell V.  McDowell,  194  III.  394,  62  N.  Ei.  879). 
and  the  words  of  exclusion  or  of  contingent 
Inclusion  may  alike  serve  to  indicate  tbe  in- 
tention of  the  testatrix  and  aid  In  the  inter- 
pretation of  her  will.  Tbe  instrument,  as  a 
whole,  shows  beyond  cavil  an  Intentioii  to 
provide  for  tbe  legatee,  Sinkings,  and  that 
the  property,  real  and  personal,  should  re- 
vert to  the  heirs  only  In  tbe  event  of  bis 
death,  and  that  of  his  mother.  The  decree 
finds  that  it  became  necessary  to  sell  tbe 
real  estate  to  pay  debts,  the-  personal  prop- 
erty not  sufficing.  The  testatrix,  apparently 
anticipating  such  a  contingency,  gave  tbe 
executor  power  to  rent  or  sell  for  the  benefit 
of  her  estate,  which  she  follows  with  a  state- 
ment that  'after  the  payment  of  all  my  just 
debts,  I  desire  my  executor  to  Invest  tbe  sur- 
plus rents  or  in  case  of  the  sale,'  etc.  As  tbe 
sale  of  the  realty  was  necessary  to  pay  her 
debts,  it  is  apparent  that,  unless  he  is  enti- 
tled to  the  proceeds  of  the  farm,  Spikings 
will  get  nothing  under  the  will.  Tbe  rule  is 
well  recognized  that.  In  the  construction  of 
a  will,  the  court  will  look  at  the  state  of  the 
property  devised  In  endeavoring  to  ascertain 
from  the  language  used  the  intention  of  the 
testator.  Fisher  v.  Fairbank,  188  IlL  187-191. 
58  N.  E.  962.  The  testatrix  might  well  have 
bad  in  mind  the  probability  that  the  farm 
would  have  to  be  sold  to  pay  debts,  and  In 
that  event,  under  the  construction  contended 
for  by  the  appellants,  the  whole  purpose  and 
Intention  of  the  will  would  have  been  sub- 
verted and  the  only  legatees  mentioned 
would  take  nothing,  while  the  heirs,  whom 
she   apeclfically   postpones   in   their    favor. 
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wonM  take  the  whole  of  the  estate.  Such 
was  not  the  Intention  of  the  testatrix  as  In- 
dicated In  the  will. 

"It  Is  claimed  by  appelhrnts*  counsel  that 
the  testatrix  conferred  upon  the  executor  a 
mere  power  to  lease  or  sell  at  the  expiration 
of  the  term  for  which  the  farm  was  rented, 
and  no  legal  estate  In  the  land,  and  that, 
hence,  the  title  descended  to  the  heirs  at  law, 
who  are  therefore  entitled  to  the  proceeds. 
The  estate  of  a  trustee  in  real  estate  Is  com- 
mensurate with  the  powers  conferred  by  the 
trust  and  the  purposes  to  be  affected  by  It 
•If  a  trustee  Is  required  to  grant  a  fee,  the 
fee  must  be  conferred  upon  him.'  Lawrence 
V.  lAwrence,  181  111.  24&-251,  64  N.  B.  918; 
Lash  V.  Lash,  209  111.  596-605,  70  N.  B.  1040. 
In  Klrkland  v.  Cox,  94  111.  400-412,  It  Is  said, 
quoting  from  Perry  on  Trusts,  S  805:  'If  the 
trustee  Is  to  exercise  any  discretion  In  the 
management  of  the  estate,  In  the  Investment 
of  the  proceeds  or  the  principal  or  In  the  ap- 
plication of  the  Income,  or  if  the  purpose  of 
the  trust  Is  to  protect  the  estate  for  a  given 
time,  or  until  the  death  of  someone,. or  imtll 
division,  •  •  ♦  the  operation  of  the  stat- 
ute of  uses  is  excluded  and  the  trusts  or 
uses  remain  mere  equitable  estates.'  And  It 
is  further  said,  quoting  from  the  same  au- 
thor. In  section  315:  "Thus,  If  land  is  con- 
veyed to  trustees  without  the  word  "heirs," 
In  trust  to  sell,  they  must  have  the  fee, 
otherwise  they  could  not  sell.  The  construc- 
tion would  be  the  same  If  the  trust  was  to 
sell  the  whole  or  a  part,  for  no  purchasers 
would  be  safe  unless  they  could  have  the 
fee,  and  a  trust  to  convey  or  lease,  at  discre- 
tion, would  be  subject  to  the  same  role.'  In 
the  case  at  bar  the  executor  Is  authorized  to 
sell  or  lease  at  discretion,  and,  therefore,  was 
rested  with  the  fee  In  trust 

"The  decree  of  the  circuit  court  must  be 
afHrmed." 

Accordingly,  the  Judgment  of  the  Appellate 
Court,  affirming  the  decree  of  the  circuit 
court,  Is  affirmed. 

Judgment  affirmed. 


(213  111.  J74) 

CHICAGO  CITY  RY.  CO.  v.  SAXBY. 

(Supreme  Conrt  of  Illinois.    Dec.  22,  1904.) 

DAMAGES— PKBSORAL  IKJTJMES— DTJJT  TO  BM- 
PLOT  PHTSICIAN  —  MISTBBATUKNT  BT  PHT- 
8IC1AN— INHERENT  TENDENCY  TO  DISEASE — 
EVIDENCE— EXPERT  TE8TIM0NT. 

1.  A  person  injured  by  the  negligence  of  an- 
other is  bound  to  use  reasonable  care  to  effect 
a  speedy  cnre,  and  most  exercise  reasonable  care 
to  employ  physicians  of  ordinary  skill,  but  such 
person  is  not  an  insurer  of  ttie  gkili  of  the  phy- 
sicians employed,  or  required  to  employ  the 
highest  medical  skill  available;  and  the  fact 
that  the  physicians  employed  make  a  mistake  in 
the  treatment  and  thereby  fail  to  effect  a  cure, 
does  not  preclude  the  person  injured  from  re- 
covering for  the  entire  injury  aostained,  so  long 
as  the  requisite  care  has  been  nsed  in  the  em- 
plqiment  of  a  physician. 

2.  The  question  whether  or  not  injuries  were 
the  restdt  of  defendant's  negligence,  or  of  an 


inherent   disease,   or   tendency   to   disease,    in 
plaintiff,  is  a  qnestion  of  fact 

3.  The  fact  that  injuries  caused  throagh  the 
negligence  of  another  were  aggravated  by  an 
organic  tendency  to  disease  existing  in  the  per- 
son injared,  which  was  developed  by  the  injury, 
or  the  treatment  applied  to  the  injury  by  the 
physicians,  does  not  preclude  a  recovery  for  the 
mjuries. 

4.  In  an  action  for  injuries,  where  plaintiff 
bad  fully  testified  as  to  the  circumstances  of 
the  accident,  the  refusal  of  the  court  to  strike 
out  an  answer  in  which  she  stated  that  she  was 
upset  in  every  particular,  and  thought  every 
function  of  her  body  was  out  of  order  from  the 
shock,  was  not  reversible  error. 

6.  In  an.  action  for  injuries,  the  evidence 
showed  that  plaintiff  was  thrown  to  the  ground, 
and  struck  upon  her  left  side ;  that  prior  to 
the  injuries  she  was  in  good  health;  and  that 
she  sustained  an  injury  to  the  hip,  which  sut>- 
sequently  involved  the  knee.  A  physician  tes- 
tified that  the  night  of  the  injury  be  discovered 
visible  evidence  of  trouble  with  the  linee,  and 
further  stated  that  the  knee  was  very  painful 
from  the  time  of  the  injury.  Held,  that  fhere 
was  sufficient  evidence  that  the  knee  was  in- 
jured at  the  time  of  the  accident  to  permit  evi- 
dence that  tuberculosis,  which  developed  in  the 
knee,  might  be  occasioned  by  violence. 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Action  by  Mary  Saxby  against  the  Chicago 
City  Railway  Company.  From  a  Judgment 
of  the  Appellate  Court  affirming  a  Judgment 
for  plaiutur,  defendant  appeals.    Affirmed. 

TUB  was  an  action  on  the  case  brought  by 
the  appellee  in  the  circuit  court  -of  Cook 
county  against  the  appellant  to  recover  dam- 
ages for  an  Injury  to  her  person  claimed  to 
have  been  sustained  by  her  in  consequence 
of  the  car  of  appellant,  upon  which  she  was 
a  passenger,  being  suddenly  started  as  she 
was  about  to  leave  the  car,  and  before  she 
had  time  to  alight  upon  the  street  wbweby 
she  was  thrown  down  and  injured.  The 
Jury  returned  a  verdict  In  her  favor  for  $16,- 
000,  and,  upon  her  remitting  $6,000  of  that 
amount,  the  court  overruled  a  motion  for  a 
new  trial  and  entered  judgment  upon  the 
verdict  for  $10,000,  which  Judgment  has  been 
affirmed  upon  appeal  by  the  Appellate  Court 
for  the  First  District,  and  a  further  appeal 
has  been  prosecuted  to'  this  court  Two  rea- 
sons are  urged  in  this  court  as  grounds  for 
reversal:  First  that  the  verdict  Is  not  Justi- 
fied by  the  evidence;  second,  the  court  ad- 
mitted Improper  evidence  on  behalf  of  the 
appellee. 

Wm.  J.  Hynes  and  Watson  J.  Ferry  (Ma- 
son B.  Starring,  of  counsel),  for  appellant. 
Brode  B.  Davis  and  Walker  &  Williams,  for 
appellee. 

HAND.  J.  (after  stating  the  facts).  At 
the  close  of  the  plaintiCTs  evidence,  and  again 
at  the  close  of  all  the  evidence,  the  defend- 
ant requested  the  court  to  Instruct  the  Jury 
to  return  a  verdict  in  Its  favor,  which  the 
court  declined  to  do,  and  the  action  of  the 
court  in  that  regard  has  been  assi£;ned  as 
error. 

On  the  evening  of  August  16,  1899,  ap- 
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pellee  was  a  passoiger  upon  one  of  app^- 
lanf  8  can  golbg  soath  npon  Indiana  ayenoe, 
In  tbe  dty  of  Chicago.  Tbe  evidence  intro- 
duced on  her  behalf  tended  to  show:  That 
aa  the  car  approached  Forty-Flftta  street  She 
8lg:naled  the  conductor  to  stop  tbe  car  at 
that  street  That  the  car  stopped  at  tbe  In- 
tersection of  Indiana  avenue  and  Forty- 
Fifth  street  That  she  started  to  leave  tbe 
car,  but,  before  she  had  time  to  alight  upon 
the  ground,  and  while  she  stood  upon  tbe 
running  board  upon  tbe  west  side  of  tbe  car, 
the  car  was  suddenly  started  without  warn- 
ing to  her,  and  she  was.  violently  thrown 
from  the  car  upon  the  street,  where  she 
struck  upon  her  left  side  and  was  injured. 
At  the  time  of  the  accident  tbe  appellee  was 
60  years  of  age,  and  was  in  good  health. 
From  tbe  time  of  the  injury  to  the  date  of 
tbe  trial,  which  occurred  more  than  two  years 
after  the  accident  she  bad  left  her  room  but 
once,  and  at  the  time  of  tbe  trial  was  un- 
able to  sit  up  but  a  portion  of  tbe  time  or  to 
walk.  That  tbe  injury  was  to  her  left  leg. 
That  the  neck  of  the  femur  bone  of  that 
leg  was  fractured,  and  tuberculosis  bad  de- 
veloped In  tbe  left  knee,  and  tbe  knee  joint 
of  that  leg  had  become  ankyiosed. 

The  main  contention  of  the  appellant  is 
that  the  diseased  condition  of  the  knee  was 
caused  by  the  leg  being  Improperly  treated 
by  the  physicians  employed  by  the  appellee, 
by  placing  thereon  splints  and  plaster  casts, 
and  attaching  to  the  foot  pulleys  and 
weights,  and  that  tuberculosis,  which,  it  is 
claimed,  was  organic  with  her,  by  reason  of 
such  Imperfect  treatment  was  developed  in 
tbe  knee;  and  it  is  urged  that  by  reason  of 
those  facts  the  diseased  condition  of  the 
Itnee  was  not  the  natural  and  ordinary  con- 
sequence of  the  injury  received  by  appellee 
at  tbe  time  she  fell  upon  tbe  street,  and  that 
she  ought  not  to  be  permitted  to  recover 
damages  from  the  appellant  for  the  condi- 
tions which  were  shown  to  exist  in  tbe  knee. 
The  appellee,  immediately  after  the  Injury, 
was  carried  to  her  apartment  and  was  treat- 
ed by  Drs.  Freund  and  Famum,  and  Drs. 
Penger  and  Andrews  were  called  in  con- 
sultation— Dr.  Freund  was  called  within  a 
few  minutes  after  the  accident — all  of  whom 
were  physicians  practicing  their  profession 
in  the  city  of  Chicago.  She  was  also  cared 
for  by  a  trained  nurse  during  the  first  18 
months  succeeding  her  injury,  and  at  tbe 
time  of  tbe  trial  had  in  her  employ  a  young 
woman  who  had  devoted  her  entire  time  to 
her  care  since  tbe  trained  nurse  left  her  em- 
I)loy.  Drs.  Halstead  and  Findley,  also  physi- 
cians In  practice  in  the  city  of  Chicago,  were 
called  as  experts,  and  approved  the  treat- 
ment applied  to  tbe  appellee  by  her  attend- 
ing physicians. 

It  was  the  duty  of  tb^  appellee  to  use  rea- 
sonable care  to  effect  a  speedy  and  com- 
plete cure  of  the  injury  which  she  sustained 
by  being  thrown  upon  the  street  from  appel- 
lant's car,  and,  to  that  end,  she  was  re- 


quired to  exercise  reasonable  care  to  employ 
physlclana  of  ordinary  skill  and  experience 
to  treat  bet,  and  other  means  to  effect  a 
core  of  bpr  injuries.  She  was  not,  however, 
required  to  employ  the  highest  medical  skUl 
which  might  be  found.  All  the  law  required 
was  that  she  exercise  such  prudence  aa  men 
and  women  of  ordinary  Judgment,  under  like 
clrciimstances,  would  exercise  in  tbe  ch<rice 
of  physicians  and  tbe  means  to  be  used  to 
effect  a  recovery.  She  was  not  an  insurer, 
bonnd  to  act  at  her  peril;  and  if  she  exer- 
cised reasonable  care  in  selecting  her  pbysi- 
clans,  and  In  tbe  employ  of  other  means  (or 
her  recovery.  If  her  physicians  made  a  mis- 
take in  tbe  treatment  applied  by  them  to  her, 
or  tbe  means  employed  failed  to  eCtect  a 
cure,  then  she  may  recover  for  tbe  entire 
Injury  which  abe  has  sustained,  as  tbe  law. 
If  tbe  Injured  ijeraon  uses  ordinary  care  In 
selecting  a  physician,  and  in  tbe  employ- 
ment of  other  means  to  effect  a  cnre,  re- 
gards an  injury  resulting  from  the  mistake 
of  a  physician,  or  from  a  failure  of  tbe 
means  employed  to  effect  a  cure,  as  a  part 
of  tbe  immediate  and  direct  damages  which 
naturally  flow  from  the  injury. 

In  Pullman  Palace  Car  Co.  v.  Blnhm,  100 
111.  20,  SO  Am.  Bep.  601,  which  was  a  per^ 
sonal  injury  case,  th6  court  permitted  tbe 
plaintiff  to  prove  that  the  bones  of  his  arm 
which  were  broken  had  not  healed,  bat  that 
tbe  same  had  formed  a  false  Joint  On  page 
25,  109  III.,  50  Am.  Rep.  601,  the  court  said: 
"If  appellee  exercised  ordinary  care  to  keep 
tbe  parts  together,  and  used  ordinary  care 
in  the  selection  of  surgeons  and  doctors,  and 
nurses,  if  needed,  and  employed  those  of  or- 
dinary skill  and  care  in  their  profession,  and 
still,  by  some  unskillful  or  negligent  act  of 
such  nurses  or  doctors  or  surgeons,  the  parts 
became  separated,  and  the  false  Joint  was 
the  result,  appellant,  if  responsible  for  tiie 
breaking  of  the  arm,  ought  to  answer  tar 
the  injury  in  tbe  false  Joint  Tbe  f^pellee; 
when  injured,  was  bound  by  law  to  use  ordi- 
nary care  to  render  the  injury  no  greater 
than  necessary.  It  was  therefore  his  duty  to 
employ  such  surgeons  and  nurses  as  ordinary 
prudence  in  bis  situation  required,  and  to  use 
ordinary  Judgment  and  care  in  doing  so,  and 
to  select  only  such  as  were  of  at  least  ordi- 
nary skill  and  care  in  their  profession.  Bat 
the  law  does  not  make  bim  an  insurer,  la 
such  case,  that  such  surgeons  or  doctors  or 
nurses  will  be  guilty  of  no  negligence,  error 
In  Judgment  or  want  of  care.  The  Ilabllitr 
to  mistakes  In  caring  is  incident  to  a  broken 
arm,  and  where  such  mistakes  occur  (tbe 
injured  party  using  ordinary  care)  tbe  injury 
resulting  from  such  mistakes  Is  properly  re- 
garded as  part  of  the  Immediate  and  direct 
damages  resulting  from  tbe  breaking  of  tbe 
arm."  In  Collins  v.  City  of  Council  Bluffs, 
32  Iowa,  324,  7  Am.  Rep.  200,  tiie  court  in- 
structed tbe  jury  that  if  In  the  selection  of  a 
physician,  and  In  the  use  of  other  means  for 
effecting  a  cure,  the  plaintiff  used  reasonable 
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and  ordlnarj  care,  her  damages  shoidd  not 
be  dlmlnlabed,  notwithstanding  her  aiillerlng 
might  have  been  alleviated  and  her  condition 
Improved.  The  court,  In  discussing  this  In- 
struction, said  (page  329,  32  Iowa,  7  Am.  Rep. 
200):  'This  instruction  unquestionably  an- 
nounces a  correct  rule.  All  that  the  law  re- 
quired of  plaintiff  was  the  exercise  of  her 
Judgment  and  the  care  which  men  of  ordi- 
nary prudence,  under  lllce  circumstances, 
would  exercise  In  the  choice  of  physicians 
and  the  means  to  be  used  to  effect  her  re- 
covery. She  was  not  required  to  employ  the 
best  surgical  sldll  and  the  means  best  adapt- 
ed to  heal  her  Injuries.  These  may  not  have 
been  within  her  reach;  and  while  she  may 
have  possessed  prudence,  and  reason,  even. 
In  the  highest  degree  possessed  by  men  who 
are  unlearned  In  medicine  and  surgery,  she 
■till  may  have  been  unable  to  choose  the  best 
means  for  ber  recovery.  But  she  was  re- 
quired to  exercise  only  the  Judgment  and 
care  which  men  and  women  In  ber  condition 
are  ordinarily  capable  of  exercising.  This 
is  the  purpose  of  the  Instruction." 

The  evidence  fails  to  establish  with  any 
degree  of  certainty  that  the  appellee  had  in 
her  system  an  organic  tendency  to  tubercu- 
losis— at  least,  at  the  time  of  the  injury  It 
was  not  developed  In  any  form,  and  prior  to 
the  Injury  ber  left  knee  was  In  a  healthy 
condition;  and  at  least  two  of  the  physicians 
called  by  her  stated,  in  reply  to  hypothetical 
questions  submitted  to  them,  that  in  their 
opinion,  the  conditions  found  In  ber  left  knee 
were  due  to  an  external  injury,  and  the  ap- 
pellee testified  (and  she  was  corroborated 
by  Dr.  Freund)  that  ber  left  leg  was  swollen 
and  painful  from  the  time  of  the  Injury. 
If,  however.  It  be  conceded  that  she  had  tu- 
berculosis in  her  system,  and  that  the  same 
was  developed  In  the  knee  by  reason  of  the 
Injury  thereto,  or  from  the  treatment  she 
received  In  the  endeavors  made  to  effect  a 
cure  of  the  fracture  of  the  neck  of  the  femur, 
we  tbink  It  cannot  be  said  that  the  diseased 
condition  of  the  knee  was  not  a  consequence 
which  naturally  and  ordinarily  might  not 
follow  as  a  result  of  the  Injury  of  appellee 
caused  by  the  negligent  act  of  appellant 

In  Stewart  v.  City  of  Ripon,  88  Wis.  B84, 
an  action  was  brought  to  recover  damages 
alleged  to  have  been  sustained  by  the  plain- 
tiff from  a  fftll  upon  a  defective  sidewalk. 
The  contention  was  made  on  behalf  of  the 
city  that  the  diseased  condition  of  the  arm 
of  the  plaintiff  was  due  to  the  fact  that  he 
bad  In  his  system  an  organic  tendency  to 
scrofula,  and  that  such  tendency  was  the 
proximate  cause  of  the  necrosis  of  the  bone 
of  bis  arm,  and  not  the  injury  which  he  sus- 
tained by  falling  upon  the  sidewalk.  The 
court  held  that,  although  the  diseased  condl- 
ti<>n  of  plalntifT's  arm  might  not  have  oc- 
curred but  for  his  organic  tendency  to  scrof- 
ula, still.  If  the  disease  was  developed  by 
tbe  injury,  and  a  cure  was  retarded  or  pre- 
vented by  reason  of  the  presence  of  scrofula 


In  the  plaintiff's  system,  tbe  defendant's  neg- 
ligence was  the  proximate  cause  of  the  whols 
injury.    And  In  Baltimore  City  Railway  Co. 
T.  Kemp,  61  Md.  74,  It  was  said:   "It  Is  tbe 
common  observation  of  all  that  the  effect  of 
personal  physical  Injuries  depends  much  upon 
the  peculiar  conditions  and  tendencies  of  the 
person  injured,  and  what  may  produce  bat 
I  slight  and  uninjurious  consequences  In  one 
j  case  may  produce  consequences  of  the  most 
I  serious  and  distressing  character  In  another; 
and,  this  being  so,  a  wrongdoer  Is  not  per- 
I  mitted  to  relieve  himself  from  responsibility 
I  for  the  consequences  of  his  act  by  showing 
that   the   Injury   would   have   been   of   less 
severity  If  It  had  been  Inflicted  upon  any  one 
else  of  a  large  majority  of  the  human  fam- 
ily." 

Mr.  Thompson,  In  bis  Commentaries  on  the 
.Law  of  Negligence  (volume  1,  |  150,  p.  145), 
says:  '•Tbe  duty  of  care  and  of  abstaining 
from  injuring  another  applies  to  tbe  sick,  the 
weak,  and  the  Infirm,  as  well  as  to  tbe  strong 
and  healthy.  When  this  duty  is  violated,  the 
measure  of  damages  Is  the  injury  which  re- 
sults, though  this  injury  may  not  have  fol- 
lowed but  for  the  peculiar  physical  condition 
of  the  person  injured,  although  it  may  have 
been  thereby  aggravated."  In  section  151  of 
the  same  work  (page  147)  It  Is  said:  "It  may 
be  stated  generally  that  If  tbe  negligence  of 
A.  produces  a.  hurt  to  B.,  which  aggravates  a 
pre-existing  tendency  to  disease  in  B.,  the 
negligence,  and  not  the  disease.  Is  deemed,  in 
law,  the  proximate  cause  of  the  injury." 

The  author  of  the  article  on  "Contributory 
Negligence"  In  the  American  St  Bnglish  Kn- 
cyclopsedla  of  Law  (volume  7  [2d  Ed.]  p.  888), 
says:  "In  cases  where  the  defendant's  neg- 
ligence caused  a  disease,  deV'Ciloped  a  latent 
tendency  to  disease,  aggravated  a  prior  dis- 
ease,-or  led  in  immediate  sequence  to  dis- 
ease, the  defendant  must  respond  in  damages 
for  such  part  of  the  diseased  condition  as  his 
negligence  caused;  and  If  there  can  be  no 
apportionment,  or  If  it  cannot  be  said  that 
the  disease  would  have  existed  apart  from  the 
injury  inflicted  by  the  defendant,  then  the 
defendant  is  responsible  for  tbe  diseased 
condition." 

The  court  instructed  the  Jury  upon  behalf 
of  the  defendant:  "The  jury  are  Instructed 
that,  even  though  the  defendant  were  liable 
for  tbe  accident  in  question,  still  yon  are  In- 
structed that  slie  could  not  recover  In  this 
case  for  any  damage  which  was  not  the  nat- 
ural and  necessary  result  of  the  accident  and 
Injury  then  sustained,  if  yon  find  from  the 
evidence  she  sustained  injury  at  the  time  of 
the  accident;  and  if  yon  find  from  the  evi- 
dence that  the  plaintiff  has  now,  or  has  had, 
any  otlier  disability  resulting  from  condi- 
tions which  existed  In  the  plaintiff  prior  to 
said  accident,  and  of  which  the  accident  In 
question  was  not  tbe  proximate  cause,  then 
yon  are  not  permitted  by  law  to  allow  her 
anything  for  such  disability,  and  should  not 
do  so  trout  motives  of  sympathy  or  any  other 
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motive."  The  qnestlon  was  therefore  sub- 
mitted to  the ' jnry  whether  the  injuries  from 
which  the  appellee  was  sulferlng  were  the 
results  of  the  diseased  condition  of  her  sys- 
tem, which  existed  prior  to  her  Injury,  or 
were  the  direct  and  immediate  result  of  the 
appellee  being  thrown  from  the  car  upon  the 
ground  by  the  negligent  act  of  the  appellant ; 
and  they  were  told,  if  her  Injuries  were  the 
result  of  disabilities  with  which  she  had 
been  afflicted  prior  to  the  Injury,  she  could 
not  recover  damages  by  reason  of  such  dis- 
abilities. The  question  whether  or  not  the 
injuries  of  the  appellee  were  the  result  of 
the  negligence  of  the  appellant,  or  resulted 
from  disease,  or  a  tendency  to  disease,  was 
a  question  of  fact;  and,  as  there  was  evi- 
dence In  the  record  which  fairly  tended  to 
show  that  the  injuries  from  which  the  ap- 
pellee was  sufTering  were  the  result  of  her 
being  thrown  from  the  appellant's  car,  we 
are  of  the  opinion  the  trial  court  did  not  err 
In  declining  to  take  the  case  from  the  Jury, 
even  though  the  injuries  of  the  appellee  were 
aggravated  by  the  fact  that  she  had  in  her 
system  an  organic  tendency  to  tuberculosis, 
which  was  developed  by  the  injury,  or  the 
treatment  applied  to  the  Injury  by  the  phy- 
sicians and  which  retarded  or  prevented  a 
complete  recovery. 

Numerous  exceptions  were  taken  upon  the 
trial  to  the  rulings  of  the  court  upon  ques- 
tions pertaining  to  the  evidence.  We  have 
examined  the  questions  thus  raised,  and  are 
of  the  opinion  that  the  trial  court  in  that 
regard  In  no  instance  committed  reversible 
error.  For  example,  the  appellee,  in  detail- 
ing upon  her  direct  examination  the  result 
of  the  injury  occasioned  to  her  person  by  the 
fall,  said:  "I  was  upset  in  every  particular. 
Every  function  of  my  body,  I  think,  was  out 
of  order  from  the  shock,  and  I  sufTered  ter- 
ribly in  every  way."  This  statement  of  the 
witness  was  unimportant  She  bad  -already 
testified  fully  as  to  the  manner  In  "which  she 
fell  from  the  car,  and  the  effect  of  the  fall ; 
and,  while  the  statement  was  in  a  certain 
sense  the  expression  of  an  opinion.  It  was  In 
a  broader  sense  the  statement  of  a  fact— 
that  is,  the  condition  her  person  was  in  as 
a  result  of  the  Injury.  In  any  event,  in  the 
opinion  of  the  court,  the  refusal  to  strike  out 
the  answer  should  not  cause  a  reversal  of 
the  case. 

While  Dr.  Davis,  who  had  treated  the  ap- 
pellee, was  upon  the  stand,  he  was  asked, 
"What  is  the  fact,  doctor,  as  to  tuberculosis 
being  occasioned  by  tratmia  or  violence?"  to 
which  he  replied:  "Tuberculosis  may  be 
caused  to  center  at  the  point  of  trauma.  A. 
great  many  instances  are  known  where  It 
occurs."  It  Is  urged  there  was  no  evidence 
upon  which  to  base  the  question,  as  the  evi- 
dence failed  to  show  the  left  knee  of  appel- 
lee was  Injured  at  the  time  of  the  accident 
The  evidence  showed  the  appellee  was 
thrown  from  the  car  and  struck  upon  the 
ground  upon  her  left  side,  that  prior  to  her 


Injury  she  was  In  good  health,  and  that  she 
sustained  an  injury  to  the  hip  which  subse- 
quently Inv>Ived  the  knee.  While  upon  the 
stand  she  testified:  "I  suffered  excruciating 
pain  all  the  time  In  my  hip  and  in  my  back 
— in  my  hip  principally,  but  my  limb  was 
swollen  and  painful"  Dr.  Freund  also  stat- 
ed: "T^he  first  time  I  discovered  any  visible 
evidence  of  anything  the  matter  with  the 
knee  was  the  same  night  of  the  injury."  Be 
also  stated:  "During  the  period  described 
the  knee  was  always  very  painful — from  the 
time  of  the  injury."  While  he  qualified  thia 
statement  upon  cross-examination,  we  think 
It  cannot  be  said  that  there  Is  no  evidence 
that  the  knee  was  injured  at  the  time  of  the 
accident  The  court  did  not  err  In  permit- 
ting the  question  to  be  answered. 

We  do  not  deem  It  necessary  to  take  up 
separately  and  consider  all  of  the  objections 
to  the  court's  ruling  upon  the  evidence  which 
have  been  raised  and  discussed  in  the  briefs. 
Suffice  it  to  say  that  th^  are  technical  in 
the  extreme,  and,  in  our  Judgment,  bad  no 
perceptible  effect  upon  the  verdict,  and  were 
not  prejudicial  to  the  appellant  Finding 
no  reversible  error  In  this  record,  the  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


(2U   lU.  26) 

CHICAGO  &  M.  ELECTRIC  R.  CO.  r.  DI- 
VER et  at 
(Supreme  Court  of  Ulinoia.    Dec.  22,  1901) 

EUINEKT  DOUAin— CONnEUNATION— 0A3U.QES— 
EVIDENCE  —  SUFFICIENCT  —  PLEA.DINOS  — 
ISSUES— JTJDICIAI.    NOTICE— INSTBUCTIOMS. 

1.  On  proceedings  by  a  railroad  company  for 
the  condemnation  of  a  right  of  way,  evidence 
considered,  and  held  to  warrant  the  damages 
awarded. 

2.  The  petitioner  in  a  condemnation  proceed- 
ing is  retfolred  at  his  peril  to  ascertain,  and 
name  In  the  petition  the  tme  owner  of  the  land 
sought  to  be  condemned  and  taken,  and  the  pei^ 
son  so  named  is  not  required  to  prove  title. 

3.  In  condemnation  proceedings  the  petitioner 
in  a  crosB-petition  praying  for  an  award  of 
damages  to  land  which  is  not  taken  must  allege 
in  the  cross-petition  that  he  is  the  owner  of 
the  property  alleged  to  be  damaged. 

4.  Where,  in  condemnation  proceedings,  a 
landowner  files  a  cross-petition  praying  for  an 
award  for  damages  to  land  not  taken,  if  tlie 
original  petitioner  desires  to  contest  the  allega- 
tion of  ownership  the  issue  must  be  raised  b.v 
an  appropriate  pleading. 

5.  In  condemnation  proceedings  the  issue  of 
ownership  of  land,  if  any,  is  preliminary  to  the 
submission  of  the  question  of  damages  to  the 

iary,  and  is  to  be  determined  before  the  ju? 
1  impaneled  to  assess  the  damages. 

6.  Where,  in  condemnation  proceedings  by  a 
railroad  to  acquire  a  right  of  way,  both  litigants 
proceeded  in  charging  the  jury  on  the  theorr 
that  damages  to  lands  not  taken  bad  been  estal>- 
lished  by  the  evidence,  neither  could  complain 
of  instructions  which  assumed  that  such  dam- 
ages were  to  be  assessed. 

7.  An  appellant  cannot  complain  of  error  in 
an  instruction  where  the  same  ruling  was  con- 
tained in  an  instruction  given  at  his  request 

8.  On  proceedings  by  a  railroad  company  to 
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condemn  ^nd  for  a  right  of  way,  an  instruction 
that  under  the  statute  the  railroad  company 
was  not  required  to  fence  its  road  until  six 
months  after  it  had  completed  the  same,  and 
that  the  damages,  if  any,  attending  the  keeping 
open  of  the  right  of  way  during  that  time,  were 
proper  for  the  consideration  of  the  jury  as  an 
element  of  damage,  was  proper. 

9.  Judicial  notice  cannot  be  taken  that  the 
rights  of  way  of  railroad  companies  are  fenced 
as  the  track  is  constructed. 

10.  On  proceedings  by  a  railroad  company  to 
condemn  land  for  a  right  of  way,  .an  instruction 
that  the  jury  must  be  confined  to  the  market 
value  of  the  land,  was  not  erroneous  for  not 
confining  the  jury  to  the  "fair  cash  market 
value,"  they  having  been  informed  that  the  only 
measure  of  damages  was  the  fair  cash  market 
value  in  another  instruction,  and  the  court  in 
the  examination  of  witnesses  having  restricted 
the  proof  to  the  fair  cash  market  value  of  the 
land. 

11.  Where,  on  proceedings  by  a  railroad  com- 
pany to  condemn  lands  for  a  right  of  way,  the 
jury  visited  and  viewed  the  premses  of  D.,  one 
of  the  property  owners,  on  whose  land  there 
was  no  building,  an  instruction  that  the  element 
of  danger  by  fire  and  increased  cost  of  insurance 
on  buildings  should  be  considered  on  the  ques- 
tion of  damages  was  applicable  to  the  proof  of 
damages  to  the  other  property  owners,  and  was 
not  prejudicial  as  to  D.  because  of  the  fact  that 
there  was  no  building  on  her  premises. 

12.  On  proceedings  by  a  railroad  company  to 
condemn  land  for  a  right  of  way,  an  Instruction 
that  in  estimating  the  compensation  for  land 
actually  taken  no  deductions  could  be  made  be- 
cause of  any  benefits  which  would  accrue  to 
other  portions  of  the  lands  not  proposed  to  be 
taken  was  not  erroneous  on  the  theory  that  it 
should  have  gone  further,  and  informed  the  jury 
that  benefits  to  lands  not  taken  were  proper  to 
be  considered  in  estimating  the  damages  to  land 
not  taken,  other  instructions  having  clearly 
shown  that  benefits  to  land  not  taken  were  prop- 
er to  be  considered  on  the  question  of  damages 
to  land  not  taken.' 

13.  Where  the  charter  of  a  railroad  company 
authorized  it  to  use  steam  or  other  motive  pow- 
er, and  on  proceedings  by  it  to  condemn  land 
for  a  right  of  way  it  was  not  willing  to  stipu- 
late that  It  would  not  use  steam,  it  could  not 
complain  that  the  court  instmcted  the  jury  that 
the  prt^iierty  ownws  had  the  right  to  have  their 
damages  estimated  with  reference  to  any  motive 
power  that  the  railroad  company  might  use  un- 
der its  charter. 

14.  On  proceedings  by  a  railroad  company  to 
condemn  land  for  a  right  of  way,  an  instruction 
that  in  arriving  at  the  value  of  the  land  the 
jury  might  consider  its  valne  for  the  purpose 
for  which  it  was  shown  by  the  evidence  to  be 
most  available  was  no  ground  for  reversaL 

Appeal  from  Lake  County  Court;  D.  tu 
Jones,  Judge. 

Petition  by  tbe  Chicago  &  Milwaukee 
Electric  Railroad  Company  against  Helen  E. 
Diver  and  others  for  the  condemnation  of  a 
right  of  way.  From  tbe  Judgment  for  dam- 
ages, petitioner  appeals.    Affirmed. 

F.  8.  Munro  and  Charles  Whitney,  for 
appellant.    Hanna  &  Miller,  for  appellees. 


BOGGS,  J.  This  -was  a  x>etitlon  filed  by 
the  appellant  company  for  the  condemnation 
of  a  right  of  way  for  the  line  of  Its  road 
on  and  over  certain  tracts  of  lands  and  town 
lots  belonging  to  tbe  appellees,  respectively. 
The  Jury  awarded  the  appellee  Helen  E. 
Diver  $2,000  tor  land  taken  for  the  right  of 


way  and  $2,G00  for  damages  occasioned  to 
land  not  taken,  and  the  verdict  was  approved 
by  the  court.  Counsel  for  the  appellant  con- 
cede that  the  amount  awarded  b&e  for  tbe 
land  taken  for  the  right  of  way  Is  fair  and 
reasonable,  but  Insist  that  the  damages 
awarded  for  lands  not  taken  is  excessive, 
and  not  supported  by  the  proofs.  Mrs.  Diver 
owned  a  tract  of  land  containing  approxi- 
mately 28  acres,  situated  between  State 
street  on  Its  west,  In  North  Chicago,  and  the 
Chicago  &  Northwestern  Ballway  Company's 
tracks  on  the  east  A  narrow  strip  of  land, 
belonging  to  one  A.  C.  Frost,  was  situate 
between  State  street  and  a  portion  of  Mrs. 
Diver's  tract  The  shape  of  Mrs.  Diver's 
tract  of  land  is  substantially  that  of  a  square. 
The  right  of  way  of  the  appellant  company, 
of  the  width  of  70  feet,  enters  the  tract 
near  the  northwest  comer  thereof,  and  passes 
In  a  southerly  direction  through  the  tract 
passing  out  near  the  southwest  comer,  leav- 
ing a  strip  west  of  the  right  of  way  16.30 
feet  wide  at  the  northernmost  end  and  of  the 
width  of  128.54  feet  at  the  south  end.  The 
length  of  the  strip  Is  1,160  feet  or  there- 
about and  It  contains  2.14  acres.  The  right 
of  way  contains  1.815  acres,  leaving  24  acres 
east  of  the  right  of  way.  The  company  stip- 
ulated It  would  construct  two  crossings 
across  its  right  of  way,  each  32  feet  in 
width,  at  points  designated  on  a  plat  that 
was  produced  before  tbe  Jury.  The  cross- 
ings were  for  the  purpose  of  providing  ac- 
cess from  the  lands  on  the  west  side  of  the 
right  of  way  to  the  larger  tract  on  the  east 
thereof,  and  by  means  of  which  crossing  the 
24-acre  tract  would,  in  a  degree,  be  made 
accessible  from  State  street.  The  strip  west 
of  the  right  of  way  was  well  shown  to  be  of 
the  value  of  |1,000  per  acre.  That  was  the 
value  per  acre  placed  upon  the  land  taken, 
and  the  appellant  company  concedes  that 
such  valuation  was  reasonable  and  fair. 
The  strip  was  clearly  worth  that  much,  or 
more,  per  acre,  before  the  location  of  appel- 
lant's railroad.  The  lowest  estimate  of  the 
damage  to  this  tract  wins  50  per  cent  of  Its 
value.  Seventy-flve  per  cent  of  Its  value  was 
the  estimate  of  some  of  the  witnesses.  If 
computed  at  60  per  cent,  the  damages  to 
that  tract  would  be  practically  $1,100.  De- 
ducting this  sum  from  $2,600,  the  total 
amount  allowed  for  damages  to  lands  not 
taken,  would  leave  $1,500  as  damages  to  the 
24-acre  tract  east  of  the  right  of  way.  The 
testimony  of  the  witnesses  produced  on  be- 
half of  Mrs.  Diver  was,  in  substance,  that 
the  24-acre  tract  was  best  adapted  to  and 
most  valuable  for  subdivision  Into  lots  and 
blocks  for  residence  purposes,  and  that  for 
such  purposes  It  would  be  d^reclated  In 
value  from  10  to  15  per  cent  All  of  the 
witnesses,  as  counsel  for  the  appellant  In 
their  brief  concede,  practically  agreed  that 
the  land  was  worth  $1,000  per  acre  for  sub- 
division purposes.  Estimating  the  deprecia- 
tion at  10  per  cent,  the  lowest  estimate  of 
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the  percentajre  of  depreciation  for  such  pur> 
pose,  the  damages  to  this  tract  'would  be  $2,- 
400,  which,  added  to  the  damages  of  $1,100, 
clearly  shown  to  be  occasioned  to  the  strip 
west  of  the  right  of  way,  would  make  the 
total  of  the  damages  to  the  land  of  Mrs. 
Diver  not  taken  $3,500 — $900  greater  than 
the  Judgment  sought  to  be  reversed.  Wit- 
nesses for  the  appellant  company  were  of 
the  opinion,  and  so  testified,  that  the  value 
of  the  24-acre  tract  would  be  enhanced  for 
manufacturing  purposes  by  the  construction 
of  the  railroad  contemplated  by  the  appel- 
lant company,  and  that  Its  value  for  such 
purposes  would  be  as  great  als  It  would  have 
been  for  subdivision  purposes  before  the  con- 
struction of  the  railroad.  There  was  a  con- 
flict In  the  testimony  as  to  the  purpose  for 
which  the  land  was  best  adapted  and  for 
which  it  was  most  valuable,  and  we  are  un- 
able to  say  there  was  a  decided  weight  of 
testimony  supporting  the  view  of  the  ap- 
pellant company.  The  Jury  visited  and  In- 
spected the  premises  and  the  surroundings, 
and  had  superior  facilities  and  opportunity 
thereby  for  applying  the  testimony  relative 
to  this  conflict,  and  for  determining  whether 
the  location  of  appellant's  railroad  would  S' 
affect  the  property  as  to  render  it  as  valu- 
able for  manufacturing  purposes  after  the 
construction  of  the  road  as  it  was  for  subdi- 
vision purposes  prior  thereto.  The  amount 
allowed  for  damages  to  land  not  taken  was 
clearly  within  the  range  of  the  testimony, 
and  there  is  no  reason  we  should  disturb  the 
verdict  on  the  ground  It  Is  not  supported  by 
the  proof. 

The  appellee  Peter  Fortune  owned  lots 
Nos.  8  and  9  in  Lenox's  Subdivision  of  the 
south  half  of  section  33,  etc.  He  was  al- 
lowed $240  for  the  portions  of  his  lots  which 
were  taken  and  was  awarded  damages  in 
the  sum  of  $30<0  to  the  portions  not  taken. 
It  Is  urged  the  amounts  so  allowed  are  un- 
reasonable, and  against  the  weight  of  the 
evidence.  Lot  8  lies  adjoining  to  and  im- 
mediately north  of  lot  9.  The  lots  have  a 
frontage  of  26  feet  each  on  State  street  and 
extend  125  feet  eastward  to  an  alley  16  feet 
In  width.  The  right  of  way  of  appellant's 
road  occupied  the  alley,  and  extended  over 
the  easterly  part  of  both  of  appellee's  lots, 
taking  therefrom  a  strip  of  the  width  of 
24.6  feet  at  the  north  line  of  lot  8  and  35.14 
feet  at  the  south  line  of  lot  9.  The  evidence 
of  the  greater  number  of  witnesses  estimated 
the  value  of  the  parts  of  the  lots  which  were 
taken  at  a  somewhat  lesser  amount  than  was 
allowed.  One  witness,  however,  estimated 
the  value  of  the  portions  of  the  lots  taken  at 
a  greater  sum  than  was  awarded.  The  Jury 
<aw  the  premises,  and  seem  to  have  reached 
tne  conclusion  that  the  evidence  of  this  lat- 
ter witness  was  entitled  to  the  greater 
weight  We  incline  to  the  same  conclusion 
The  two  lots,  as  appeared  from  the  testl 
mony  of  all  of  the  witnesses,  were  worth  a 
least  $1,000,  exclusive  of  the  buildings  that 


stood  thereon.  One-fifth  of  lot  8  and  one 
fourth  of  lot  9  were  actually  taken,  and  it  Is 
clear  that  we  cannot  say  that  $240  was 
palpably  an  excessive  allowance  far  the 
parts  of  the  lots  that  were  taken.  The  al- 
lowance of  $300  as  damages  to  the  parts 
of  the  lots  not  taken  was  much  less  than  the 
greater  weight  of  the  evidence  would  bare 
warranted.  The  lots  were  materially  sbort- 
ened,  and  were  deprived  of  the  benefit  of 
an  alley  or  any  means  of  access  to  tbe  rear 
as  shortened,  except  by  appropriating  a  por- 
tion of  their  frontage  to  that  purpose. 

Appellee  Gibbons  owned  lot  No.  10  In  tbe 
same  subdivision  as  the  Fortune  lots.  His 
lot  has  a  frontage  of  25  feet  on  State  street 
and  extends  eastward  125  feet  to  an  alley  16 
feet  in  width.  The  right  of  way  of  aiq>el- 
lant's  road  covered  the  alley  and  extended 
over  the  easterly  portion  of  the  lot  a  dis- 
tance of  35.14  feet  at  the  north  line  of  the 
lot  and  41.18  feet  at  the  south  line  ttiereof. 
The  strip  taken  was  valued  at  $400  by  ttie 
Jury,  and  $300  was  awarded  as  damages  to 
the  remainder  of  the  lot  On  the  prt^ierty 
taken  there  were  a  frame  stable  16  by  22  or 
24  feet  and  a  frame  water-closet  The  wit- 
nesses who  testified  as  to  this  property  va- 
riously estimated  the  value  of  the  part  of 
the  lot  that  was  taken  and  the  damage  to 
the  remainder.  The  witnesses,  except  two 
of  them,  estimated  the  value  of  the  land 
taken  and  the  damage  to  that  not  taken  at 
greater  amounts  than  were  fixed  by  the 
award  of  the  Jury.  One  of  these  two  ex- 
cepted witnesses — ^James  6.  Smith — valtied 
the  land  taken  at  $100  less  than  the  Jury  al- 
lowed, but  .he  estimated  the  damage  to  the 
land  not  taken  at  $100  more  than  the  award. 
The  total  of  his  estimate  Is  the  same  as  the 
total  award  made  by  the  Jury.  The  otho'  of 
the  excepted  witnesses — one  Fred  W.  Cor- 
nish— differed  so  widely  from  all  others  who 
testified  In  this  case  that  it  Is  not  strange 
his  testimony  did  not  control. 

The  only  complaint  as  to  the  verdict  and 
Judgment  as  to  the  property  of  appellee 
Mary  E.  Thomas  Is  that  the  verdict  is  erro- 
neous because  It  allowed  to  her  damages  to 
lot  No.  2  without  any  proof  that  she  was  the 
owner  of  the  lot  The  petitioner  In  a  con- 
demnation proceeding  Is  required,  at  Ita  per- 
il, to  ascertain  and  name  in  the  petition  the 
true  owner  of  the  land  sought  to  be  con- 
demned and  taken,  and  the  person  so  named 
as  owner  in  the  petition  Is  not  regnlred  to 
prove  title.  Peoria,  Pekin  &  Jacksonville 
Railroad  Co.  v.  Laurie,  63  IlL  264;  St  Louis 
Sc  Southeastern  Railway  Ca  v.  Tetera,  68  111 
144.  The  petitioner  In  a  cross-petition  who 
prays  for  an  award  for  damages  accruing 
to  land  which  is  not  taken  must  allege  In 
the  petition  that  he  or  she  Is  the  own«r  of 
the  property  alleged  to  be  damaged.  If  the 
original  petitioner  desires  to  contest  the  al- 
legation of  ownership  by  the  cross-petitioner, 
he  or  it  must,  by  appropriate  pleadings,  raise 
that  Issue.     It  Is  not  contended  that  any 
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snch  Issue  was  raised  in  tbe  case  at  bar. 
Had  such  Issue  beeu  raised,  It  would  not 
bare  been  submitted  to  the  jury  impaneled 
to  assess  the  damages  to  be  paid  the  land- 
owner. The  Jury  impaneled  In  this  proceed- 
ing had  no  other  duty  to  perform  than  to  as- 
sess the  value  of  land  taken  and  the  damages 
occasioned  to  land  not  taken.  Lleberman  v. 
Chicago  &  South  Side  Rapid  Transit  Rail- 
road Co.,  141  la  140,  30  N.  E.  544.  In  a 
condemnation  proceeding  the  Issne  of  owner- 
ship, if  any,  Is  preliminary  to  the  submis- 
sion of  the  question  of  damages  to  the  jury, 
2nd  is  to  be  litigated  and  determined  before 
the  jnry  is  impaneled  to  assess  the  amount 
to  be  paid  the  owner.  No  question  of  title 
or  ownership  should  be  presented  to  the  jnry 
Impaneled  In  such  a  proceeding. 

It  Is  urged  that  the  court  erred  in  giving 
Instructious  Nos.  1  and  2,  and  that  for  such 
Alleged  error  tbe  judgments  should  be  re- 
versed. The  complaint  as  to  these  Instrnc- 
tions  Is  that  they  are  so  drawn  as  to  Imply 
that  the  lands  not  taken  were  damaged. 
These  instructions  were  so  carelessly  drawn 
that  the  criticism  is  not  wholly  unfounded. 
But  the  implication,  If  any,  wa,B  one  which 
the  appellant  also  proceeded  upon  In  the  In- 
structions to  the  jury  asked  in  its  behalf. 
Instructions  Nos.  5,  10,  and  11  asked  and 
given  on  behalf  of  appellant  assimied  that 
damages  were  to  be  assessed  to  lands  not 
taken,  and  the  implication  in  each  of  these 
instructions  is  more  definite  and  direct  than 
in  instructions  2  and  3  given  at  the  request 
of  the  appellees.  Both  litigants  having  pro- 
<reeded  in  charging  the  Jury  on  the  theory 
damages  to  the  lands  not  taken  were  estab- 
lished by  the  proofs,  neither  can  be  allowed 
to  urge  the  action  of  the  other  as  error. 
Moreover,  there  >wa8  no  substantial  ground 
■on  which  to  Insist  that  damages  for  land  not 
taken  should  be  wholly  Qenled  to  any  of  the 
cross-petitioners. 

Tbe  complaint  that  said  instruction  No.  2 
erroneously  defined  the  "character  of  bene- 
fits" to  lands  not  taken  which  may  be  deduc- 
ted from  the  damages  sustained  by  such 
property  may  also  be  disposed  of  by  saying 
tbat  instruction  No.  19  asked  and  given  at 
tbe  request  of  appellant  declared  the  same 
rale  as  did  instruction  No.  2. 

Instruction  No.  3  for  appellees  advised  the 
Jary  that  under  the  statute  the  appellant 
company  was  not  required  to  fence  its  road 
until  six  months  after  it  had  completed  the 
same,  and  that  the  damages,  if  any,  attend- 
ing the  keeping  open  of  the  right  of  way 
'during  that  time,  were  proper  for  the  con- 
sideration of  the  jury  as  an  element  of  dam- 
age. This  instruction  was  approved  by  this 
court  in  St  Louis,  Jerseyvllle  &  Springfield 
Bailroad  Co.  r.  Kirby,  104  111.  345,  Centra- 
lia  &  Chester  Railroad  Co.  v.  Rixman,  121 
III.  214,  12  N.  B.  685,  and  Centralla  &  Ches- 
ter Railroad  Co.  v.  Brake,  125  111.  393,  17  N. 
33.  820.  The  instruction  here  given  did  not, 
as  did  the  instruction  in  the  case  last  cited. 


assume  tbat  damages  would  necessarily  at- 
tend the  keeping  open  of  the  farm  by  the 
failure  to  fence,  and  the  instruction  given  in 
that  case  was  for  that  reason,  and  none  oth- 
er, condemned.  The  court  cannot,  as  counsel 
for  appellant  urge,  take  judicial  notice,  a3 
being  a  matter  of  common  knowledge,  tbat 
the  rights  of  way  of  railroad  companies  are 
fenced  as  the  track  is  constructed.  The  ap- 
pellant company  could  have  lawfully  stipu- 
lated that  it  would  fence  Its  track  and  right 
of  way  at  cmce  on  taking  possession  thereof, 
and  thus  have  removed  this  element  of  dam- 
age from  the  consideration  of  tbe  Jury;  but 
it  declined  to  do  so,  and  expressly  so  framed 
tbe  stipulation  It  did  submit  as  to  stipulate 
only  that  it  would  construct  and  maintain 
fences  along  its  right  of  way  within  eif 
months  after  its  line  was  (^en  for  use. 

Instruction  No.  4  given  in  behalf  of  the 
appellees  charged  the  jury  tbat  in  assessing 
damages,  "their  inquiries  must  be  confined  to 
the  market  value  of  the  land,"  etc.  It  is 
urged  that  the  Judgments  should  be  reversed 
because  the  instruction  did  not  expressly  con- 
fine the  inquiry  of  the  jury  to  the  "fair  cash 
market  value  of  the  land."  Tbe  jury  were 
expressly  Informed  that  the  only  measure  of 
damages  was  tbe  "fair  cash  market  value" 
thereof  by  Instructions  Nos.  1,  13,  and  14 
given  on  behalf  of  the  appellees,  and  also 
with  equal  expllcitness  and  directness  in  in- 
stnictlons  Nos.  1,  7,  10,  and  20  given  in  be- 
half of  the  appellant  Moreover,  the  court 
in  the  examination  of  witnesses,  restricted 
the  proof  to  the  fair  cash  market  value  of 
the  land,  and  the  jury  had  uq  other  testimo- 
ny on  which  to  act  When  the  instructions 
are  considered  as  a  series,  there  is  no  room 
for  the  contention  tbat  the  Jury  were  misled 
to  understand  that  some  other  standard  of 
value  than  the  "fair  cash  market  price" 
could  be  considered  by  them. 

Instruction  No.  5  Informed  the  Jury  that 
the  element  of  danger  by  fire.  If  the  Jury  be- 
lieved there  would  necessarily  be  any  in- 
creased danger  from  fire  arising  from  tbe 
lawful  operation  of  tbe  contemplated  road,  or 
that  the  cost  of  Insuring  the  buildings  there- 
on would  necessarily  be  increased  by  tbe 
building  and  operation  of  the  road,  and  that 
tbe  value  of  the  premises  would  thereby  be 
decreased,  if  proven,  were  proper  for  the 
consideration  of  the  Jury  in  arriving  at  a 
conclusion  on  the  question  of  damages.  It 
is  urged  the  judgment  in  favor  of  Mrs.  Di- 
ver should  be  reversed  because  of  the  giving 
of  this  instruction,  as  there  was  no  building 
on  her  premises,  and  no  proof  in  her  case 
relating  to  her  premises  upon  which  to  base 
the  Instruction.  The  Instruction  was  ap- 
plicable to  the  proof  of  damages  to  be  allow- 
ed other  property  owners  defendant  to  the 
condemnation  proceeding  near  whose  build- 
ings the  road  would  run,  and  was  proper  as 
applied  to  those  cases.  The  evidence  show- 
ed that  there  was  no  building  on  Mrs.  Di- 
ver's land,  and  tbe  Jury  visited  and  viewed 
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her  premises,  and  we  cannot  conceive  that  It 
can  be  seriously  contended  that  any  Injury 
could  have  resulted  to  the  appellant  from  the 
giving  of  this  Instruction. 

Instruction  No.  6  cannot  be  construed  as 
likely  to  mislead  the  Jury  to  believe  that  the 
possibilities  of  injuries  to  persons  or  proper- 
ty from  the  negligent  operation  of  the  road 
was  proper  for  their  consldemtlon.  The  In- 
struction clearly  refers  only  to  actual  and 
appreciable  Injuries  resulting  from  the  con- 
struction and  operation  of  the  railroad  in  a 
lawful  manner  and  without  negligence. 

Instruction  No.  7  was  Intended  to  advise 
the  Jury,  and  did  no  more  than  to  advise 
them,  that  in  estimating  the  comi)enBatlon 
for  land  actually  taken  no  deductions  could 
be  made  because  of  any  benefits  which 
would  accrue  to  other  portions  of  tlie  lands 
not  proposed  to  be  taken.  The  criticism  of 
this  instruction  Is  that  it  should  have  gone 
further,  and  informed  the  Jury  that  bene- 
fits to  land  not  taken  were  proper  to  be  con- 
sidered in  estimating  the  damages  to  land 
not  taken.  That  benefits  to  land  not  taken 
were  proper  to  be  considered  when  arriving 
at  a  conclusion  as  to  damages  accruing  to 
land  not  taken  was  repeatedly  made  known 
to  the  Jury  in  a  number  of  other  Instruc- 
tions given  at  the  request  of  the  litigants, 
and  the  complaint  that  It  was  not  again  re- 
peated In  instruction  No.  7,  which  had  no 
relation  to  the  question  of  damages  to  lands 
not  taken,  is  so  trivial  that  it,  perhaps, 
might  better  have  been  passed  without  no- 
tice. 

The  charter  of  the  appellant  company  au- 
thorized it  to  use  steam  or  any  other  motive 
power  in  propelling  its  trains.  The  appel- 
lant company  was  not  willing  to  stipulate 
that  It  would  not  use  steam  as  a  motive 
power,  and  has  no  right  to  complain  that  the 
court  instructed  the  Jury,  as  it  did  in  in- 
struction No.  8,  that  the  property  owners  had 
the  right  to  have  their  damages  estimated 
with  reference  to  any  motive  power  the  ap- 
pellant, under  its  charter,  might  elect  to  use. 
Lleberman  v.  Chicago  &  South  Side  Rapid 
Transit  Railroad  Co.,  supra,  is  authority  for 
the  principle  announced  In  this  Instruction. 

The  only  objection  to  Instruction  No.  9 
not  disposed  of  by  what  has  been  hereinbe- 
fore said  is  that  the  instruction  declares  that 
In  arriving  at  the  value  of  the  land  the  Jury 
may  consider  its  value  for  the  purpose  for 
which  It  Is  shown  by  the  evidence  to  be 
most  available.  Counsel  for  appellant  declare 
that  the  true  rule  Is  "that  the  value  of  the 
property  shall  be  arrived  at  upon  the  basis 
of  the  uses  and  purposes  for  which  It  is  best 
adapted."  We  content  ourselves  with  the 
observation  that  we  are  unable  to  agree  that 
the  Judgements  should  be  reversed  and  new 
trials  awarded  because  of  the  giving  of  this 
instruction. 

The  remarks  made  In  disposing  of  other 
alleged  errors  fully  answer  the  criticisms 


advanced  against  InBtructtons  Nos.  10  and 
11  given  In  behalf  of  appellees. 

The  record  Is  free  from  error  reversible  In 
character,  and  the  Judgments  are  affirmed. 

Judgment  affirmed. 


(213  la  471 

HARRIS  et  al.  v.  CITY  OF  MACOMB. 
(Supreme  Court  of  Illinois.    Dec.  22,  1901) 

MUNIOIPAI.    OOBFOBATIORS  —  8TBBET    IKPBOVI- 

MENT— ASSESSMENT  AOAINBT  8TBEET 

KAILBOAD. 

1.  A  city  ordinance  autborizing  a'  (treet  rail- 
road to  operate'  its  lines  in  certain  streets,  ana 
providing  that,  if  the  city  should  thereafter  pare 
any  street  along  which  the  railroad  might  run, 
the  company  should  pave  the  space  between  the 
rails,  and,  whether  paved  or  not,  it  should  keep 
such  space  in  good  repair  and  make  good  cross- 
ings over  its  tracks  and  street  intersections,  tod, 
in  case  St  took  up  any  paving  for  the  purpose  of 
laying  or  repairing  tracks,  sbould  replace  the 
same  and  repair  dfunaged  pavement,  did  not  ao- 
thorize  the  city  to  assess  against  the  railroad 
any  portion  or  the  coet  of  improving  a  street 
on  which  it  was  authorized  to  run,  but  on  wbidi 
it  had  not  actually  built  its  tracks,  but  the  whole 
cost  of  paving  such  streets  was  properly  charged 
against  the  proi>erty  owners. 

Appeal  tiom  McDonougb  County  Court: 
W.  J.  Franklin,  Judge. 

Petition  for  the  confirmation  of  a  special 
assessment  by  the  city  of  Macomb  agahist 
H.  H.  Harris  and  others.  From  a  Judgment 
of  confirmation,  defendants  appeal.  Af- 
firmed. 

Elting  &  O'Harra  and  Hiram  H.  Harris, 
for  appellants.  Conrad  G.  Qumbart,  Clt; 
Atty.,  for  appellee. 

BOOGS,  J.  This  was  a  petition  for  the 
confirmation  of  a  E^ecial  assessment  levied 
for  the  purpose  of  defrayiug  the  expense  of 
grading,  curbing,  and  jpaving  West  Jackson 
street,  in  the  appellee  city,  in  pursuance  of 
an  ordinance  of  the  city  councIL  The  appel- 
lants objected  that  the  ordinance,  estimate 
of  the  cost  of  the  proposed  Improvement, 
and  the  assessment  roll  were  void,  for  the 
alleged  reason  that  the  ordinance  provided 
for,  and  the  estimate  and  assessment  roll 
Included,  the  cost  of  grading  and  paving  one 
block  of  said  West  Jackson  street  which  the 
Macomb  &  Western  Illinois  Railway  Com- 
pany was,  under  the  terms  and  conditiona 
of  the  license  granted  it  by  the  city  of  Ma- 
comb, required  to  grade  and  pave  at  its 
cost  The  objection  was  overruled,  and  Judg- 
ment confirming  the  assessment  entered, 
from  which  this  appeal  has  been  perfected. 

The  ordinance  authorizing  the  Improve- 
ment to  be  made  was  adopted  June  6,  1901. 
On  May  6,  1903,  the  city  adopted  an  ordi- 
nance authorizing  the  Macomb  &  Western 
Illinois  Railway  Company  to  construct  and 
to  maintain  and  operate  for  the  period  of  20 
years.  Its  railroad  in  and  along  certain  of 
the  streets  of  the  city.  Including  therein  one 
block  In  and  along   West  Jackson   street 
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The  lallroad  company  bad  constructed  its 
track  in  and  along  Johnson  street  to  the  In- 
tersection of  that  street  and  said  Jackson 
street,  and  to  the  center  of  the  Intersection, 
before  the  ordinance  authorizing  the  Im- 
provement  of  the  street  was  adopted.  It 
seemB,  however,  that  the  track  across,  or 
partly  across,  Jackson  street  was  but  a  tem- 
porary track,  laid  for  the  purpose  Of  oon> 
reylng  material  used  in  the  construction  of 
the  road,  and  that  aside  from  this  temporary 
track  the  company  bad  not  occupied  Jack- 
son street  The  contention  of  the  appellants 
was  and  Is  that  nevertheless  the  railroad 
company  had,  and  for  the  remainder  of  the 
term  of  the  license  will  have,  authority,  m>- 
der  the  ordinance  of  May  6,  1S03,  to  con- 
struct and  operate  its  road  in  and  along  and 
upon  the  said  block  In  Jackson  street,  and 
may  at  any  time  avail  of  that  privilege  and 
license  and  construct  its  tracks  along  Jack- 
son street,  In  which  event,  appellants  Insist, 
the  burden  of  paving  that  part  of  the  street 
that  will  be  between  the  rails  of  the  tracks 
of  the  railroad  company  will  have  been 
borne  by  the  appellants  and  other  owners  of 
property  assessed  to  pay  the  expense  of  the 
improvement,  and  that  the  railroad  com- 
pany will  be  relieved  from  the  performance 
of  one  of  the  conditions  of  the  ordinance  au- 
thorizing it  to  occupy  and  use  the  street. 

The  obllgatlonB  of  the  railroad  company 
are  to  be  found  in  sections  9,  10,  and  11  of 
the  ordinance  conferring  the  license  on  the 
company  to  build  and  operate  Its  railroad  In 
and  along  the  streets  of  the  city.  These 
sections  are  as  follows: 

"Sec.  9.  In  case  said  city  of  Ifocomb  shall, 
at  any  time  hereafter,  pave  the  surface  of 
any  street,  or  any  portion  thereof,  along 
which  said  railroad  or  street  railroad  may 
run,  said  company  shall  pave  the  si>ace  be- 
tween the  rails  of  its  tracks  and  keep  the 
same  in  repair  so  that  it  shall  correspond 
with  such  paving.  AH  of  such  paving  shall 
be  done  under  the  supervision  of  the  city 
engineer. 

"Sec.  10.  The  qpace  between  the  rails  of 
said  street  railroad  on  all  streets,  whether 
Improved  or  not,  shall  be  kept  by  said  com- 
pany, Its  successors  and  assigns,  In  good  re- 
pair, and  at  street  intersections  not  paved, 
said  company,  its  successors  and  assigns, 
shall  make,  with  hard  brick  or  plank,  a  good 
crossing  over  said  track  or  tracks  and  keep 
the  same  In  repair. 

"Sec.  11.  On  all  paved  streets,  when  the 
paving  is  taken  up  by  said  company  for  the 
purpose  of  laying  or  repairing  tracks, 
switches  or  turn-outs,  the  said  pavement 
shall  be  replaced  by  said  company  at  their 
cost,  in  good  condition;  and  when  said  pave- 
ment Is  damaged,  either  inside  or  outside  of 
said  track,  by  reason  of  the  repairing,  lay- 
ing or  re-Iaylng  of  said  tracks,  switches  or 
turn-outs,  or  by  reason  of  the  running  of 
cars  over  said  streets  where  paving  Is  laid. 


said  company  shall  repair  said  pavement  at 
their  cost" 

Section  9  relates  to  the  duties  Imposed  on 
the  railroad  company  In  the  event  the  city 
shall  determine  to  pave  a  street  In  and  along 
which  the  railroad  company  has  previously 
constructed  Its  railroad,  and  has  no  applica- 
tion to  the  present  Investigation.  The  words 
"may  run,"  In  this  section,  very  plainly 
mean  streets  whereon  the  track  of  the  rail- 
road company  shall  have  been  constructed, 
not  streets  Whereon  the  company  has  the 
right  or  license  to  operate  its  road,  but  of 
which  right  or  license  It  has  not  availed 
Itself.  Section  10  Is  likewise  without  appli- 
cation. Its  provisions  relate  only  to  the  duty 
of  the  railroad  company  with  reference  .to 
the  care  of  the  space  between  the  rails  of  •' 
Its  tracks  in  all  streets  In  and  along  which 
It  should  thereafter  lay  the  tracks  of  its 
road.  Section  11  controls  the  course  and 
duty  of  the  railroad  company  when  it  shall 
construct  Its  tracks  in  and  along  a  street 
that  has  been  paved.  If  the  raUroad  com- 
pany shall  hereafter  determine  to  lay  Its 
tracks  In  and  along  that  portion  of  West 
Jackson  street  after  It  has  been  paved,  un- 
der the  Judgment  of  confirmation  here  ap- 
pealed from  section  11  will  then  apply,  and 
'direct  the  duty  of  the  railroad  company  In 
the  matter  of  repairing  and  restoring  the 
paving.  The  provisions  of  section  10,  as  to 
the  duty  of  the  company  to  keep  the  space 
between  Its  tracks  in  good  repair,  will  also 
become  applicable  If  the  tracks  of  the  com- 
pany are  laid  on  West  Jackson  street 

The  trial  court  correctly  held,  that  the  pro- 
visions of  the  ordinance  did  not  authorize 
the  assessment  of  any  portion  of  the  cost  of 
improving  West  Jackson  street  against  the 
property  of  the  railroad  company.  The 
judgment  is  afiirmed. 

Judgment  affirmed. 

(212  111.   546) 

CINCINNATI,  I.  &  W.  RY.  CO.  v.  PEOPLE 

ex  rel.  BIBBINGBB. 

(Supreme  Court  of  Illinois.    Dec  22,  1904.) 

TAXATION  —  COLLECnon  OF  TAXES  —  OVERPAT- 

MXNTS  BY  TAXPATEBS— EFFECT  ON  UA- 

BILITT  OF  OTHER  TAXPATEBS. 

1.  The  fact  that  a  county  has  collected,  by 
means  of  an  excessive  tax  on  the  nroperty  of 
certain  taxpayers,  the  full  amonnt  which  it  is 
authorized  to  levy,  does  not  prevent  it  from 
collecting  a  tax  legally  due  from  another  tax- 
payer. 

Appeal  from  Piatt  County  Court:  F.  M. 
Shonkwjler,  Judge. 

Application  by  the  people,  on  the  relation  of 
I.  N.  Blebinger,  collector  of  Piatt  county,  for 
a  Judgment  against  the  Cincinnati,  Indian- 
apolis &  Western  Railway  Company  for  a 
county  tax.  From  a  Judgment  for  the  tax, 
defendant  appeals.    Affirmed. 

Oeorge  W.  Fisher  and  James  L.  Hicks,  for 
appellant  H.  J.  Hamlin,  Atty.  Oen.,  and 
Chaa.  F.  Mansfleld,  for  the  People 
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BldCS,  C.  3.  This  Is  an  appeal  from  a 
Judgment  against  the  appellant  for  a  connty 
tax,  rendered  by  the  connty  conrt  of  Piatt 
county,  through  which  the  appellant  owns 
and  operates  its  railroad.  It  was  assessed 
by  the  state  board  of  equalization  for  the 
year  1903,  upon  which  valuation  taxes  for 
county  and  other  purposes  were  extended, 
the  county  tax  amounting  to  $524.S3.  The 
resolution  of  the  board  of  supervisors  direct- 
ing the  levy  provided  "for  current  exitenses, 
184,000;  for  the  payment  of  bonds  issued  to 
build  court  house  and  repair  Jails  Nos.  1  to 
10,  $10,000;  and  $6,000  interest  accrued  and 
accruing  thereon" — making  the  total  anount 
of  levy  $50,000;  and  In  order  to  produce  the 
amount  of  the  levy  It  was  necessary  for  the 
county  clerk  to  ^tend  the  tax  at  the  rate  of 
80  cents  on  each  $100  of  the  total  valuation 
for  1903,  which  total  valuation  amounted  to 
$6,420,466,  making  the  total  county  tax  $51,- 
441.17,  and  being  $1,441.17  more  than  re- 
quired by  the  board  to  collect  and  $3,287.59 
In  excess  of  the  amount  which  a  rate  of  75 
cents  on  the  $100  would  produce.  Appellant 
refused  to  pay  the  county  tax  extended 
against  Its  property,  and,  on  application  of 
the  county  collector  to  the  June  term  of  the 
county  court  for  Judgment  and  order  of  sale, 
filed  its  objections  In  writing,  the  principal 
objection,  and  the  only  one  relied  on,  being, 
In  substance,  as  follows:  The  county  of 
Piatt  having  heretofore  received  and  collect- 
ed the  full  amount  which  It  is  authorized  by 
law  to  levy  or  collect  for  the  year  1903,  no 
authority  exists  to  collect  more  from  this 
objector,  and  that  the  county  has  already  re- 
ceived more 'tax  than  it  was  authorized  to 
levy  and  collect  for  the  year  1903.  Upon 
a  hearing  Judgment  was  rendered  sustain- 
ing the  objections  to  the  extent  of  5  cents 
on  each  $100,  and  overruled  as  to  75  cents 
on  each  $100,  and  Judgment  entered  for 
$492.75  and  costs,  from  which  Judgment  an 
appeal  is  prosecuted  to  this  court 

It  is  insisted  by  the  appellant  that  inas- 
much as  a  rate  of  75  cents  on  the  $100  of 
the  total  valuation  would  only  amount  to 
$48,153.16,  and  there  had  already  been  col- 
lected over  $50,000  in  taxes,  no  authority  ex- 
isted to  recover  more  or  to  render  Judgment 
against  the  property  of  appellant.  It  is  con- 
ceded by  appellant  that  a  75  cent  rate  on  the 
$100  would  produce  the  amount  of  the  tax 
against  appellant^s  property  rendered  by  the 
Judgment,  and  the  only  position  contended 
for  Is  that.  Inasmuch  as  there  had  already 
been  collected  as  tax  the  amount  75  cents  on 
the  $100  would  produce,  no  more  tax  could 
be  collected.  In  this  contention  we  cannot 
agree  with  appellant,  as  the  law  has  always 
been  that  all  property  should  bear  its  Just 
proimrtlon  of  tax,  and  because  some  person 
has  i>ald  an  unjust  or  excessive  tax  on  his 
property  It  is  no  reason  why  other  property 
should  not  bear  Its  Just  proportion  of  the 
tax  and  pay  the  amount  legally  assessed 
against  it 


Appellant  cites  the  cases  of  Walser  v. 
Board  of  Education,  160  111.  272,  43  N.  E. 
846,  81  L.  R.  A.  329,  and  Wabash  Ballroad 
Co,  T.  People,  196  111.  606,  63  N.  E.  10S4,  to 
sustain  Its  contention.  The  Walser  Case  was 
where,  by  mistake,  certain  lands  were  taxed 
In  the  wrong  district,  and  the  tax  was  paid, 
and  a  suit  was  brought  by  five  resident  tax- 
payers and  by  the  district  entitled  to  the  tax, 
and  against  the  district  collecting  the  tax, 
to  recover  the  amount  paid.  The  court  stat- 
ed In  the  opinion:  "The  only  question  here  is 
the  right  of  complainant  to  recov»  the 
amount  of  an  Illegal  tax  paid."  And  In  the 
Wabash  Case,  supra,  the  Wabash  Railroad 
Company  paid  its  tax  each  year,  but  paid  it 
lu  the  wrong  school  district,  and  It  was  at- 
tempted afterward  to  assess  Its  property  as 
"omitted  property"  In  the  district  which  had 
been  entitled  to  receive  Its  tax.  The  court 
held  that  the  property  of  the  railroad  com- 
pany could  not  be  assessed  as  "omitted  prop- 
erty." We  are  unable  to  see  how  either  of 
these  cases  relied  upon  Is  authority  for  the 
principle  contended  for  in  this  case  by  coun- 
sel for  appellant.  In  both  cases  relied  upon 
the  taxpayers  paid  the  taxes  for  the  year 
in  question,  and  paid  the  full  amount  for 
which  they  were  liable;  and  while  the  court 
said  In  the  Wabash  Case,  supra,  "Payment 
satisfies  the  taxes  and  discharges  the  land 
and  the  owner,  •  •  •  and  the  full 
amount  of  the  levy  as  made  by  the  district 
having  been  paid,  no  right  exists  to  recover 
more  than  the  amount  levied,"  this  holding 
only  goes  so  far  as  to  find  that  the  taxes  le- 
gally assessed  and  paid  discharge  the  prop- 
erty, whether  they  were  received  and  used 
by  the  proper  parties  or  not  No  such  ques- 
tion arises  here.  The  tax  was  properly  ex- 
tended, and  It  was  legally  chargeable  against 
appellant's  property  to  the  amount  of  75 
cents  on  the  $100,  which  assessment  would 
produce  the  amount  for  which  judgment  was 
rendered. 

We  think  the  Judgment  of  the  county  court 
was  right,  and  It  is  accordingly  afllrmed. 
Judgment  a£9rmed. 


(xu  nt  9> 
POLICEMEN'S   BBNBV.   ASSPN   OF   CHI- 
CAGO V.  BYCB. 
(Supreme  Court  of  Dlinois.     Dec.  22,  1904.) 

LIFB    INSUBANCE— EVIDKNCK— PBESmrPTlON    OF 

DEATH   FBOV   ABSENCE— IN STBUO- 

TIONB— HAB1II.ES8  EBBOB. 

1.  On  an  issue  as  to  the  death  of  an  insured, 
sought  to  be  proved  by  abseoce,  the  jury  were 
instructed,  as  a  matter  of  law,  that  if  "the  in- 
sured left  his  residence  and  home,  and  has  been 
continually  absent  therefrom  for  a  period  of 
over  seven  years,  without  any  intelligence  being 
received  of  his  whereabouts  by  the  members  of 
his  family,  relatives,  neighbors,  and  acquaint- 
ances, within  said  period,  or  at  any  time  there- 
after, then  such  continuous  absence,  together 
with  such  lack  of  intelligence,  raises  the  pre- 
sumption of  death  of  the  said  J.  R.  [the  in- 
sured], and  the  jury,  on  such  proof,  have  a 
right  to 'presume  his  death."    In  addition,  the 
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jury  were  told  that  they  must  conaider  all  the 
circomstanoes  nnder  which  the  Insored  left,  to^ 
Sether  with  the  length  of  time  he  had  been 
spne,  and  from  all  such  facts  and  drcomatances 
they  were  to  determine  whether  he  was  in  fact 
dead  at  the  time  of  the  suit.  They  were  also 
told  that  if  they  believed  from  the  evidence,  and 
from  all  the  facta  and  circumstances  shown, 
that  he  was  not  dead  at  that  time,  their  verdict 
should  be  for  defendant.  Held,  in  view  of  the 
other  instmctions  given,  that  the  instrnetioa 
Quoted  did  not  present  a  presumption  of  death 
from  al>saice  as  a  conclusive  presumption,  im- 
posing on  the  ixay  an  imperative  obligation  to 
find  ue  fact  of  death  in  favor  of  plaintiff. 

2.  In  view  of  evidence  <rf  a  diligent  search  for 
insured,  the  instruction  must  be  regarded  as  in- 
volving a  consideration  of  the  evidence  on  the 
question  whether  or  not  inquiries  had  been 
made  as  to  his  whereabouts,  and  hence  it  was 
not  objectionable  as  omitting  any  reference  to 
that  question. 

3.  If  an  instmctitm  as  to  the  presumption 
of  death  from  the  absence  of  an  insured  omit- 
ted a  reference  to  Uie  question  whether  or  not 
inquiries  had  been  made  as  to  his  whereabouts, 
the  omission  was  cured  by  an  Instruction  that 
plaintiff  must  establish  the  case  as  charged  in 
the  declaration,  which  alleged  that  intelligent 
and  continuous  search  had  Men  made  without 
avail. 

4.  The  refusal  of  an  instruction  that,  in  order 
to  find  that  insured  was  dead  at  the  commence- 
ment of  the  suit,  the  jut7  must  believe  that  at 
the  time  be  left  bis  usual  place  of  abode  he  in- 
tended to  return  thereto,  or  at  least  to  let  his 
friends  and  relatives  hear  from  him,  was  with- 
out prejudice  to  defendant,  where,  in  view  of 
the  testimony,  the  jury  were  bound  to  oondude 
that  he  did  intend  to  return. 

5.  The  refusal  of  the  instruction  was  proj 
because  it  singled  out  the  fact  of  his  ezprei 
intent,  and  gave  undue  prominence  thereto,  as  a 
circumstance  to  be  considered  in  determining 
whether  he  was  dead ;  other  instructions  having 
required  the  Jury  to  consider  all  the  facts  and 
circumstances  shown  in  evidence. 

8.  The  instruction  was  erroneous  because  it 
eliminated  from  the  consideration  of  the  Jury 
the  question  whetim  any  presumption  .would 
arise  as  to  -his  death  ftom  the  nature  of  his 
intention,  and  substantially  stated  that  such  in- 
tent was  conclusive  evidence  on  the  subject 

7.  In  an  action  for  life  insurance,  an  instruc- 
tion for  defendant  that,  before  plaintiff  could 
recover,  the  jury  must  believe  from  the  evidence 
that  defendant  bad  recdved  satisfactory  evi- 
dence of  the  death  of  the  insured,  was  i»operly 
refused. 

8.  Error,  if  any,  in  the  admission  of  evidence, 
is  harmless,  where  the  fact  sought  to  be  shown 
thereby  is  established  by  other  evidence. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Mary  Ryce  against  the  Follce- 
men's  Benevolent  Association  of  Chicago. 
From  a  judgment  for  plalntUf,  defendant 
appealed  to  the  Appellate  Court  The  judg- 
ment was  affirmed,  and  defendant  appeals. 
Affirmed. 

Tbe  following  is  a  statement  of  the  facts 
In  this  case,  as  made  by  the  Appellate  Court 
In  their  opinion  deciding  it,  with  the  excep- 
tion of  the  parts  omitted  where  stars  occur, 
to  wit: 

"James  Ryce  on  February  19,  1880,  was 
a  member  of  the  police  force  of  the  dty  of 
Chicago,  in  good  standing,  and  on  that  day 

T8.  See  Appeal  and  Error,  toL  t.  Cent  Dig.  it 
4ia-4170. 


received  a  certlflcate  of  Ins^irance  from  the 
appellant  association,  in  which  the  appellee, 
Mary  Ryce,  then  his  wife,  was  named  ben- 
eficiary, by  which  the  assodation  agreed  to 
pay  to  her,  within  thirty  days  after  aatis- 
factory  evidence  of  the  death  of  said  James 
Ryce,  two  dollars  for  every  member  of  the 
association,  provided  that  amount  should  In 
no  event  exceed  $2,000.  On  May  15,  1885, 
while  still  a  member  of  said  association.  In 
good  standing,  and  having  paid  all  his  dues 
and  assessments  up  to  that  time,  said  Ryce 
disappeared,  and  has  never  since  May  16, 
1895,  been  heard  of,  although  diligent  search 
for  him  had  been  made  np  to  the  time  of 
the  commencement  of  thiis  suit,  on  August 
8,  1902.  Presuming  that  he  was  dead,  ap- 
pellee, having  paid  all  her  husband's  dues 
and  assessments,  brought  this  suit,  and  re- 
covered a  verdict,  and  judgment  thereon,  of 
$2,000,  from  which  the  association  has  ap- 
pealed.   •    •    • 

"The  evidence  •  •  •  shows.  In  sub- 
stance, that  James  Ryce  was  married  to  ap- 
pellee in  May,  1888,  and  was  then  aged  about 
twenty-nine  years.  They  lived  happily  to- 
gether as  husband  and  wife  until  May  16, 
1886,  and  had  one  child  bom  to  them,  which 
was  nearly  five  years  of  age  at  that  time. 
Mr.  Ryce  had  been  a  member  of  the  police 
force  of  Chicago  prior  to  his  marriage,  and 
was  thereafter  from  time  to  time  until  May 
7,  1895,  when,  nnder  a  general  order  of  the 
then  mayor,  he  was,  with  five  hundred  other 
p61Ice  officers,  discharged.  During  his  time 
of  service  he  was  discharged  once  or  twice 
prior  to  May  7,  1885,  as  the  evidence  tends 
to  show,  because  of  changes  in  the  dty  ad- 
ministration. *  *  •  The  evidence  on  be- 
half of  the  appellant  is  also  to  the  efFect  that 
he  was  once  dischargred  because  of  absence 
flom  duty  without  permission,  intoxication, 
and  neglect  of  duty.  There  Is  also  a  con- 
flict in  the  evidence  as  to  Mr.  Ryce's  habits 
with  regard  to  the  use  of  Intoxicating  liq- 
uors, but,  •  •  •  while  It  tends  to  show 
that  he  was  In  the  habit  of  drinking  occa- 
sionally, •  •  *  he  was  In  no  way  seri- 
ously affected  thereby.  On  May  16, 1895,  he 
left  his  home,  at  Cragln,  near  the  western 
limits  of  Chicago,  In  the  morning,  after  bid- 
ding good-by  and  kissing  his  wife  and  little 
girl,  and  stating  to  the  former  that  he  would 
return  on  the  afternoon  train.  His  wife 
says  that  she  expected  that  he  would  return 
on  the  afternoon  train,  but  he  did  not;  that 
she  waited  until  the  twelve  o'clock  train  was 
due,  but  he  did  not  come,  apd  she  has  never 
since  heard  anything  from  him.  On  the  sec- 
ond day  after  his  disappearance,  appellee's 
brother  and  a  police  officer  named  Lyons 
inquired  for  Mr.  Ryce  at  a  saloon  on  West 
Madison  street.  In  Chicago,  where  It  was- 
suggested  he  might  go,  and  were  told  by  a 
bartender  that  Mr.  Ryce  had  been  in  the 
saloon  the  previous  day  or  evening.  With 
this  exception,  no  information  or  Intelligence 
as  to  his  whereabouts  has  ever  been  received 
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by  his  wife,  relatlTes,  friends,  or  any  one 
else,  so  far  as  known,  although  a  dispatch 
containing  his  desQrlptlon  In  detail,  and  that 
he  had  been  missing  since  the  previous  Wed- 
nesday, which  was  May  16,  was  sent  out  on 
May  21,  1895,  to  each  police  station  in  the 
city  of  Chicago,  and  it  was  read  to  the  po- 
lice officers  at  roll  call  in  at  least  one  station. 
It  appears  that  it  was  the  custom  to  read 
at  roll  call  such  dispatches  at  every  police 
station  in  the  city.  The  record  of  the  dis- 
patch in  question,  kept  by  the  police  depart- 
ment in  Chicago  in  the  regular  course  of 
business,  indicates  that  this  dispatch  was 
sent  to  all  the  stations  in  Chicago  on  said 
May  21st  The  evidence  shows  that  appel- 
lee made  numerous  inquiries  of  her  neigh- 
bors and  friends  and  of  numerous  relatives 
of  Mr.  Ryce,  and,  as  she  says,  of  'every  one 
I  came  In  contact  with — all  that  I  knew" — 
but  was  unable  to  get  any  Information  with 
regard  to  him.  It  appears  that  his  disap- 
pearance was  a  matter  of  common  talk 
among  his  acquaintances  and  neighbors,  and 
that  many  of  them  had  been  inquiring  after 
him  to  find  out  his  whereabouts,  but  no  In- 
formation was  ever  received  by  the  many 
who  were  called  to  testify.  Also  several  of 
his  relatives  who  were  called  to  testify  stat- 
ed that  they  made  like  inquiries,  but  none 
of  them  could  get  any  Information  of  him. 
It  is  shown  tliat  one  of  his  sisters,  Mrs. 
Bridget  Walsh,  with  whom  he  lived  for 
about  five  years  prior  to  his  marriage,  and 
whom  he  visited  once  or  twice  a  week  at 
her  home  after  his  marriage,  notified  certain 
of  his  relatives  in  Wisconsin  and  in  Ireland 
of  his  disappearance,  but  received  no  com- 
munication from  them.  She  says  In  this  re- 
gard: 'I  have  kept  up  the  correspondence 
among  my  relatives,  and  inquired  for  my 
brother,  and  never  beard  from  him  in  any 
way.  •  •  •  I  corresponded  with  my 
mother.  In  Ireland — wrote  that  my  brother 
had  disappeared,  and  that  I  could  not  find 
him,  and  I  believed  him  dead.  I  asked  her 
If  she  had  heard  from  hUn.  She  said  "No." 
I  got  a  reply  by  letter  about  six  weeks  later. 
I  have  not  that  letter.  I  don't  know  where 
It  Is.' " 

Upon  appeal  to  the  Appellate  Court,  the 
Judgment  of  the  circuit  court  In  favor  of 
appellee  for  $2,000  has  been  afilrmed,  and 
the  present  appeal  is  prosecuted  by  the  ap- 
pellant association  from  such  judgment  of 
affirmance. 

Cannon  ft  Poage.  for  appellant  John  O. 
King  and  William'  J.  King  (Andrew  J. 
Hlrscbl,  of  Gonnael),  for  appellee. 

.  MAGRITDER,  J.  (after  stating  the  facts). 
By  stipulation  between  the  parties,  substan- 
tially all  the  facts  necessary  to  establish  a 
'  right  of  recovery  in  the  appellee  are  admit- 
ted, except  the  fact  of  the  death  of  the  in- 
sured. It  was  agreed  between  the  parties 
that  at  the  time  of  the  commencement  of  this 


suit,  James  Ryce,  the  insured,  was  a  member 
of  the  appellant  association  In  good  stand- 
ing; that  all  dues  and  assessments  were 
paid  up;  and  that  the  association  on  Feb- 
ruary 19,  1890,  issued  the  certificate  of  in- 
surance, as  described  In  the  statement  pre- 
ceding this  opinion,  to  James  Ryce.  The  un- 
disputed evidence  in  the  case  is  that  James 
Ryce,  the  insured,  was  the  husbana  of  tbe 
appellee.  The  only  question,  therefore,  to  be 
determined  by  the  Jucy,  was  the  question 
whether  or  not  the  jury  were  authorized  by 
the  evidence  to  presume  that  the  insured  was 
dead  at  the  time  of  the  commencement  of 
the  present  suit  This  question  is  raised 
upon  the  record  by  the  motion  of  the  ap- 
pellant at  the  close  of  the  evidence  of  the 
plalntlfT  below,  and  again  at  the  close  of  all 
the  evidence,  to  Instruct  the  jury  to  find  a 
verdict  in  favor  of  the  defendant  below  (the 
appellant  here).  At  the  close  of  all  the  evi- 
dence the  defendant  submitted  to  the  court 
a  written  instruction  to  the  jury  to  find  die 
issues  for  the  defendant  and  this  instruc- 
tion was  refused,  to  which  ruling  exception 
was  taken  by  the  defendant  Tbe  facts  are 
settled  by  the  judgments  of  the  lower  courts, 
and  the  only  matters  to  be  decided  by  us  are 
questions  of  law  arising  out  of  the  action 
of  the  trial  court  in  giving  and  refusing  in- 
structions and  in  ruling  upon  the  evidence. 

The  court  gave  one  instruction  for  the 
plaintift  below,  and  three  instructions  for 
the  defendant  below.  The  instruction  so 
given  for  the  plaintiff  below  (appellee  here) 
is  as  follows : 

"The  court  Instructs  the  jury,  as  a  matter 
of  law,  that  if  you  find  from  the  preponder- 
ance of  the  evidence  In  this  case  that  James 
Ryce,  the  insured,  left  his  residence  and 
home,  and  has  been  continually  absent  there- 
from for  a  period  of  over  seven  years,  with- 
out any  Intelligence  being  received  of  his 
wherealwuts  by  the  members  of  his  family, 
relations,  neighbors,  and  acquaintances  with- 
in said  period  or  at  any  time  thereafter, 
then  such  continuous  absence,  together  with 
such  lack  of  intelligence,  raises  the  presump- 
tion of  death  of  the  said  James  Ryce,  and 
the  jury  on  such  proof  have  a  right  to  pre- 
sume his  death." 

The  three  Instructions  so  given  on  behalf 
of  the  defendant  below  (appellant  here)  are 
as  follows: 

"(1)  The  jury  are  Instructed  that  in  de- 
termining whether  the  Insured,  James  Kyee, 
was  dead  at  the  commencement  of  this  siilt, 
they  must  consider  all  the  circumstances  un- 
der which  be  left  which  are  shown  on  this 
trial,  together  with  the  length  of  time  be  has 
been  gone,  if  any,  and  from  all  these  facts 
and  circumstances  the  jury  must  determine 
whether  the  said  James  Ryce  was  in  fact 
dead  at  the  time  of  the  commoicement  of 
this  suit 

"(2)  The  court  Instructs  the  Jury  that  In 
order  to  recover  In  this  case,  the  plain titc 
must  establish  her  case,  as  charged  in  ber 
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declaration,  by  tbe  preponderance  of  the  evi- 
dence. 

"(S)  The  Jnry  are  Instructed  that  If  yon 
believe  from  the  evidence  and  all  the  facts 
and  drcnmstances  shown  on  this  trial  that 
the  insured,  James  Ryce,  was  not  dead  at 
the  time  of  the  commencement  of  this  snlt, 
then  your  verdict  must  be  for  the  defend- 
ant" 

1.  It  ia  said  by  counsel  for  appellant  that 
the  Instruction  given  for  the  appellee  is  er- 
roneous, npon  the  alleged  ground  that  It 
presents  to  the  Jury  the  presumption  of 
death,  arising  from  the  absence  of  the  in- 
sured for  seven  years  without  any  intelli- 
gence as  to  his  whereabonts,  as  a  conclusive 
presumption,  and  that  in  this  respect  the  in- 
struction amounted  to  a  direction  to  the 
jury  to  find  for  the  appellee  if  an  absence  of 
seven  years  without  such  intelligence  was 
shown.  The  language  of  the  instruction  is 
substantially  the  same  as  that  which  has 
been  used  by  this  court  in  a  number  of  cases. 
In  Hitz  V.  Ahlgren,  170  111.  W,  48  N.  B.  1068, 
we  said  (page  63,  170  111.,  page  1068,  48  N. 
B.):  "The  rule  in  this  state  is  that  the  ab- 
sence of  a  person  for  seven  years  from  his 
usual  place  of  abode  or  resort,  and  of  whom 
no  account  can  be  given,  and  from  whom  no 
intelligence  has  been  received  within  that 
time,  raises  the  presumption  that  he  is  dead." 
To  the  same  effect  is  Reedy  v.  MilUzen,  155 
111.  636,  40  N.  B.  1028;  Johnson  v.  Johnson, 
114  111.  611,  8  N.  B.  232,  55  Am.  Rep.  883. 

Counsel  for  appellant  criticise  the  follow- 
ing words  at  the  close  of  the  Instruction,  to 
wit,  "and  the  Jury  on  such  proof  have  a 
right  to  presume  his  death,"  and  say  that 
those  words  amounted  to  a  direction  to  the 
jury  to  find  for  the  plaintifF.  The  langnage 
thus  objected  to,  however,  was  used  by  this 
court  In  a  discussion  of  this  subject  In  the 
case  of  Whiting  v.  NichoU,  46  111.  230,  92 
Am.  Dec.  248,  where  it  was  said  (page  235, 
46  la,  92  Am.  Dec.  248):  "So  that  it  has 
come  to  be  regarded  as  a  settled  principle, 
that  the  absence  of  a  party  for  seven  years 
without  any  Intelligence  being  received  of 
him  In  that  time  raises  the  presumption  that 
be  is  dead,  and  the  Jury,  on  proof  of  such  ab- 
sence, have  a  right  to  presume  his  death." 
The  instruction,  upon  a  careful  considera- 
tion of  its  terms  in  connection  with  the  in- 
structions given  for  the  appellant.  Is  not 
justly  subject  to  the  criticism  thus  made 
upon  it  The  instructions,  considered  as  one 
charge,  authorized  the  Jury  to  take  into  con- 
sideration the  circumstances  attending  the 
disappearance  of  the  insured,  and  bearing 
upon  the  question  whether  he  was  dead  or 
not  The  presumption  of  death,  arising  from 
an  unexplained  absence  of  seven  years,  is 
not  a  conclusive  presumption,  but  may  be  re- 
batied  by  proof  of  facts  and  circumstances 
inconsistent  with  and  sufficient  to  overcome 
it.  The  presumption  of  death  under  such 
trlrcumstances  may  be  overcome  by  proof  of 
facts    and   circumstances  raising  a   contra- 


dictory presumption.  Johnson  v.  Johnson, 
supra;  Reedy  v.  MllUzen,  supra.  The  Jury 
were  told  that  they  must  consider  all  the  cir- 
cumstances under  which  the  insured  left 
wUcb  were  shown  on  the  trial,  together  with 
the  length  of  time  he  had  been  gone,  and 
from  all  such  facts  and  circumstances  they 
were  to  determine  whether  be  was  In  fact 
dead  at  the  time  of  the  commencement  of 
the  salt ;  and  they  were  also  told  that  if  they 
believed  fronr  the  evidence,  and  from  all  the 
facts  and  circumstances  shown  on  the  trial, 
that  the  Insured  was  not  dead  at  the  time 
of  the  commencement  of  the  suit,  their  ver- 
dict should  be  for  the  defendant  Under  the 
Instructions,  the  Jury  were  warranted  in  find- 
ing the  fact  of  death  after  due  consideration 
of  all  the  other  facts  in  evidence,  but  the 
fact  of  such  death  was  not  thereby  present- 
ed to  the  jury  as  a  conclusion  which  they 
were  obliged  to  draw  in  the  face  of  proof 
furnishing  ground  for  other  inferences.  There 
was  some  testimony  tending  to  show  that 
the  insured  had  been  discharged  from  the 
police  force,  and  that  he  was  in  the  habit  of 
using  intoxicating  liquors.  It  was  for  the 
jury  to  say  whether  such  facts  were  auffldent 
to  Justify  them  in  believing  that  be  remained 
away  from  home  because  of  them,  and  not 
necessarily  that  he  should  be  presumed  to  be 
dead.  We  are  of  the  opinion  that  the  instruc- 
tions did  not  present  the  presumption  of  death 
as  a  rule  of  law  which  imposed  upon  the  jury 
an  imperative  obligation  to  find  the  fact  of 
such  death  in  favor  of  the  appellee. 

The  instruction  is  also  complained  of  as 
omitting  any  reference  to  the  question  wheth- 
er or  not  inquiry  or  search  was  made  for  the 
Insured.  In  Hitz  v.  Ahlgren,  supra,  we  said 
(page  63,  170  111.,  page  1069,  48  N.  E.):  "In 
order  to  enforce  the  presumption  of  death 
of  a  person  after  an  absence  of  seven  years, 
there  must  he  evidence  of  diligent  inquiry  at 
the  person's  last  place  of  residence,  and 
among  his  relatives,  and  any  others  who 
probably  would  have  heard  from  him  if  liv- 
ing. •  •  •  Long  absence,  alone,  no  mat- 
ter how  long  continued,  is  not  sufficient  to 
raise  the  presumption  of  death.  There  must 
be  shown  an  absence  of  seven  years  or  more 
from  the  established  residence  of  the  party, 
before  the  presumption  of  death  can  be 
raised.  •  •  •  We  hold,  therefore,  that 
mere  absence  of  a  person  from  a  place  where 
his  relatives  reside,  but  which  is  not  his  own 
residence,  and  mere  failure  on  the  part  of 
his  relatives  to  receive  letters  from  him 
for  a  period  of  seven  years,  are  not  of  them- 
selves sufficient  to  raise  a  presumption  of 
death.  The  absence  must  be  from  his  usual 
place  of  abode  or  resort"  The  evidence  is 
abimdant  in  this  case  that  Inquiries  were 
made  at  the  last  place  of  residence  of  the 
missing  James  Ryce,  and  at  his  usual  places 
of  abode  or  resort  He  had  four  or  five  sis- 
ters living  in  Chicago,  in  different  parts  of 
the  city.  Inquiries  were  made  of  them. 
He  had  relatives  living  in  Wisconsin.    In- 
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quirles  were  made  there.  He  had  relatives 
living  In  Ireland.  Letters  were  written  in 
reference  to  bis  absence  to  these  relatives. 
The  evidence  tends  to  show  that  a  iMlice- 
man  named  Lyons  and  a  brother-in-law  of 
James  Byce  were  told  by  a  bartender  in 
Chicago  on  Blay  17th,  the  second  day  after 
James  Ryce  left  his  home,  that  Ryce  was 
In  his  saloon  on  the  evening  of  May  16th. 
Complaint  is  made  that  the  clew  alleged  to 
have  been  thus  furnished  as  to  Us  where- 
abouts was  not  followed  up.  The  only 
ground  for  ttiis  complaint  is  the  statement 
by  the  policeman,  Lyons,  in  his  testimony, 
that  he  did  not  see  the  bartender  who  made 
this  statement  to  him  after  May  17th,  and 
did  not  know  where  he  could  be  found  at  the 
time  his  testimony  was  given.  There  is 
nothing  in  the  evidence,  so  far  as  we  have 
been  able  to  discover,  to  show  that  this  bar- 
tender icnew  anything  about  the  where- 
abouts  of  James  Byce,  except  that  he  had 
been  in  his  saloon  on  the  evening  of  May 
16th.  It  cannot  be  said  that,  because  of  the 
information  given  by  the  bartender,  there 
was  a  failure  to  follow  up  a  clew;  but  it 
was  for  the  Jury  to  say,  as  to  this  evidence^ 
and  as  to  all  the  other  facts  and  circumstan- 
ces developed  by  the  proof,  whether  or  not 
those  whose  business  it  was  to  inquire  and 
search  for  the  missing  man  performed  their 
duty  in  that  respect.  The  objection  made 
by  counsel  for  appellant  to  the  instruction 
is  that  it  was  silent  upon  this  subject  of  in- 
quiry or  search.  The  Instruction  presented 
to  the  minds  of  the  Jury  the  question  wheth- 
er or  not  James  Ryce  had  been  continually 
absent  for  a  period  of  over  seven  years 
without  any  intelligence  being  received  of 
his  whereabouts;  and  such  continuous  ab- 
sence, together  with  such  lack  of  intelli- 
gence, was  said  by  the  Instruction  to  raise 
the  presumption  of  death.  In  view  of  the 
evidence,  the  language  of  the  instruction  in- 
volved a  consideration  of  the  evidence  upon 
the  question  whether  or  not  inquiries  had 
been  made  as  to  the  whereabouts  of  the  In- 
sured. The  Jury  were  directed  to  consider 
whether  or  not  there  was  a  lack  of  intelli- 
gence as  to  his  whereabouts,  and  this  lack 
of  intelligence.  In  view  of  the  evidence,  may 
have  been  the  result  of  the  Inquiry  and 
search  shown  by  the  proof  to  have  been 
made.  If  there  was  no  Intelligence  of  the 
movements  of  the  missing  Ryce,  the  want  of 
It  was  as  much  the  result  of  inquiry  and 
search  as  of  a  failure  to  make  such  Inquiry 
and  search.  But  wbether  the  instruction  is 
capable  of  this  interpretation  or  not,  the 
court  instructed  the  Jury,  at  the  request  of 
the  appellant,  that  the  plaintlfF,  In  order  to 
recover  in  this  case,  "must  establish  her  case 
as  charged  In  her  declaration  by  the  prepon- 
derance of  the  evidence."  Upon  referring  to 
the  declaration,  we  find  the  following  alle- 
gation: "Said  James  Ryce  suddenly  and 
without  explanation  left  and  disappeared 
from  his  home,  1039  North  Fifty-First  ave- 


nue^ Chicago,  has  been  unaccountably  absent 
ever  since,  and  has  never  returned  or  been 
beard  of  since  said  departure,  although 
plaintiff  has  made  diligent  and  contmuons 
search  for  him,  and  been  wholly  unable  to 
find  him  or  get  any  clew  of  blm."  When 
the  Jury  were  thus  told  that  the  plalntUf 
must  establish  her  case  as  charged  In  the 
declaration,  the  Jury,  upon  looking  at  the 
declaration,  could  not  have  concluded  other- 
wise than  that  she  must  establish  ber  case 
by  showing  that  there  had  been  diligent  and 
continuous  search  for  the  missing  Ryce. 
Certainly  the  evidence  tended  to  establish 
the  fact  of  such  diligent  Inquiry  and  search. 

2.  Complaint  is  also  made  in  behalf  of 
the  appellant  that  the  trial  court  erred  in  re- 
fusing three  Instructions  asked  by  the  appel- 
lant upon  the  trial  below.  Two  of  these  in- 
structions related  to  the  subject  of  tbe  in- 
tention of  the  insured  when  he  left  bis  home. 
These  instructions  told  the  Jury  that  in  or 
der  to  find  that  the  insured,  James  Ryce, 
was  dead  at  the  commencement  of  this  suit, 
they  must  believe  from  the  evidence  that 
at  the  time  be  left  his  usual  place  of  abode 
he  intended  to  return  thereto,  or  at  least  to 
let  his  friends  and  relatives  hear  from  him. 
The  only  positive  evidence  as  to  tlie  Inten- 
tion of  the  insured  upon  this  subject  is  the 
testimony  of  his  wife  that  at  the  time  of 
leaving  be  told  ber  he  would  return  on  tbe 
afternoon  train.  In  view  of  this  testimo- 
ny, tbe  refusal  of  the  Instruction  could  have 
done  the  appellant  no  harm,  because  tbe  Jury 
were  bound  to  conclnde  that  he  did  intend 
to  return  when  he  left,  and  therefore,  under 
the  direction  contained  in  the  instraction, 
were  bound  to  find  that  he  was  dead  at  the 
commencement  of  the  suit,  and  not  merely 
to  entertain  a  presumption  as  to  bis  death. 
Tbe  instruction  singled  out  the  fact  of  his  ex- 
pressed Intent,  and  gives  undue  prominence 
to  it  as  one  of  the  circumstances  to  be  taken 
into  consideration  by  the  Jury  in  coming  to  a 
conclusion  upon  the  question  whether  or  not 
he  was  dead.  Instructions  already  given  had 
required  them  to  take  into  consideration  all 
the  facts  and  circumstances  developed  by  the 
evidence,  and  It  was  wrong  to  single  out  and 
give  prominence  to  one  particular  fact  or  cir- 
cumstance. 

As  we  understand  the  argument  of  counsel 
for  appellant,  it  is  that,  if  the  circnmstancee 
were  such  as  to  indicate  an  intention  on  the 
part  of  the  insured  not  to  return,  then  his 
absence  might  be  accounted  for  without  as- 
suming his  death.  That  is  to  say,  be  may 
have  intended  to  go  elsewhere  to  engage  in 
business,  or  may  have  had  some  other  good 
reason  for  not  wishing  to  return  to  his  borne. 
From  such  considerations  It  might  be  argued 
that  his  absence  was  not  attributable  to  his 
death,  but  was  due  to  other  causes.  On  the 
contrary,  the  theory  is  that  if  be  Intended  to 
return  when  he  left,  and  did  not  return,  tbe 
presumption  of  his  death  would  be  stronger. 
The  Instruction  in  question  eliminated  from 
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ilie  consideration  of  the  Jury  the  question 
whether  any  presumption  would  arise  as  to 
his  death  from  the  nature  of  his  lntentl<8>, 
but  presented  to  them  substantially  the  state- 
ment that  such  Intent  was  conclusive  evi- 
dence upon  the  subject.  In  this  respect  the 
instruction  was  erroneous,  as  it  is  well  set- 
tled that  it  is  a  question  for  the  Jury  to  de- 
termine, from  all  the  facts  and  circumstan- 
ces, whether  or  not  the  fact  of  death  at  the 
time  contended  for  eidsts. 

It  Is  also  assigned  as  error  that  the  court 
refused  to  give  an  instruction  on  behalf  of 
the  appellant  which  told  the  Jury  that,  before 
the  plaintiff  could  recover  In  this  case,  they 
must  t>elleve  from  the  evidence  adduced  at 
the  trial  that  the  defendant  had  received  sat- 
isfactory evidence  of  the  death  of  James 
Ryce,  the  Insured.    By  the  terms  of  the  cer- 
tlUcate  of  insurance^  the  appellant  association 
agreed  to  pay  the  amount  of  the  Insurance 
money  to  Mrs.  Ryce  "within  thirty  days  after 
satisfactory  evidence  of  the  death  of  said 
James  Ilyce."    The  evidence  shows  that  on 
July  6,  1902,  about  two  months  after  the  ex- 
piration of  the  seven  years  from  the  disap- 
pearance of  the  Insured,  Mrs.  Byce,  or  her 
attorney  and  agent,  presented  to  the  associa- 
tion aindavits  setting  up  all  the  facts  in  re- 
gard to  the  disappearance  of  Ryce,  and  the 
length  of  the  time  of  his  absence,  and  the 
efforts  made  to  discover  his  whereabouts. 
It  is  not  denied  that  the  association  refused 
to  pay  the  $2,000  to  the  beneficiary  in  the 
certificate,  and  this  suit  Is  the  result  of  such 
refusal.    The  question  whether  or  not  there 
was  satisfactory  evidence  of  the  death  of  the 
assured  was  a  question  to  be  determined  by 
the  Juiy  In  this  suit,  and  not  by  the  associa- 
tion.   The  question  in  the  case  upon  the  trial 
below  was  not  whether  the  association  re- 
ceived satisfactory  evidence  of  death,  but 
whether  the  Jury  trying  this  case  believed 
from  the  evidence  that  such  death  had  oc- 
curred.   The  Instruction  Is  misleading  and 
uncertain  in  not  defining  what  is  meant  by 
"satisfactory  evidence  of  death."    While  the 
questions  of  fact,  whether  proofs  of  loss  or 
of  death  have  been  furnished,   or  whether 
tlie  Insured  rendered  as  full  proofs  of  loss 
or  death  as  the  circumstances  would  permit, 
are  for  the  Jury,  yet  the  legal  effect  of  such 
proofs  iB  a  question  of  law  for  the  conrt.    11 
Ency.  of  PI.  &  Pr.  pp.  420,  431;  Thomas  ▼. 
Burlington   Ins.   Co..  47  Mo.  App.   172.    In 
Tliomas  v.  Burlington  Ins.  Oo.,  supra,  the 
court  say:    "Defendant's  counsel,  however, 
■eems  to  have  gone  on  the  theory  that  the 
sufildency  of  this  paper  as  a  proof  of  loss, 
w^bether  or  not  It  filled  the  requlrementis  of 
tbe  policy  and  the  law,  was  a  question  for 
tbe   Jury,    and   an    instruction    was   asked 
-wbereln  this  question  of  law  was  submitted 
to  the  Jury.    The  court  refused  the  Instruc- 
tion, and  correctly,  of  course.    It  Is  the  prov- 
ince of  the  court  and  not  the  Jury,  to  de- 
clare the  legal  effect  to  be  given  a  written 
tnstnnnent"   In  addition  to  this,  the  decla- 
72  N.E.— 4» 


ration  alleges  that  the  plaintiff  submitted 
satisfactory  evidence  of  the  death  of  tbe  in- 
sured to  the  appellant  association,  and,  as 
the  Jury  were  told  by  the  instructions  that 
the  plaintiff  must  establish  her  case  as  char- 
ged In  her  declaration,  they  were  required 
to  find,  if  such  finding  was  important,  that 
the  association  had  received  satisfactory  evi- 
dence of  the  death. 

3.  It  Is  said  that  the  conrt  erred  In  ad- 
mitting in  evidence  a  record  found  In  the 
office  of  the  police  department  of  the  city  of 
Chicago,  kept  by  the  desk  sergeant  in  the 
ordinary  course  of  his  duty,  for  the  reason 
that  such  duty  was  not  imposed  by  law.  It 
is  not  necessary  to  discuss  the  question 
whether  the  court  erred,  or  not,  In  the  ad- 
mission of  this  police  record.  If  it  lie  ad- 
mitted that  there  was  error  In  Its  admission. 
It  could  not  have  done  tbe  appellant  any 
harm.  The  only  fact  sought  to  be-  establish- 
ed by  It  was  the  fact  that  James  Byce  had 
been  missing  since  May  15  or  16,  1895.  The 
fact  that  he  bad  been  missing  since  that  date 
was  so'  overwhelmingly  established  by  other 
evidence  that  the  additional  confirmation 
thereof  by  the  recital  In  the  police  record 
was  of  no  Importance,  and  added  no  particu- 
lar weight  to  the  testimony  already  given 
by  the  witnesses  upon  that  subject  We  see 
no  good  reason  for  Interfering  with  the  Judg- 
ments of  the  courts  below.  Accordingly  the 
Judgment  of  the  Appellate  Court  affirming 
the  Judgment  of  the  circuit  court  Is  aflb-med. 

Judgment  alfirmed. 


(213   111.   59) 

LIVINGSTON  COUNTT  BUILDING  & 

LOAN  ASS'N  V.  KEACH  et  al. 

(Supreme  Conrt  of  Illinois.    Dec.  22,  1904.) 

APFKALS — APPEAXABLE    ORDERS  —  BULINOS    ON 

PLEADINGS — SfECESSITT  OF  DISMISSAL — 

CLERK   OF  COURT— POWERS. 

1.  An  order  sustainins  a  demurrer  to  a  bill 
is  not  a  final  order,  and  in  tbe  absence  of  an 
accompanying  decree  of  dismissal  no  appeal  lies 
to  the  Supreme  Court. 

2.  A  statement,  in  tbe  condition  of  an  appeal 
bond  filed  and  approved  by  the  cleric,  that  a 
decree  was  entered  dismissing  the  bill,  does  not 
show  tliat  any  such  decree  was  actually  entered. 

3.  The  clerk  of  the  circuit  court  has  no  Ju- 
dicial power,  and  cannot  enter  a  decree  dismiss* 
ing  a  bill  after  the  court  has  sustained  demur- 
rers tliereto. 

Appeal  from  Circuit  Court,  Livingston 
County;   Geo.  W.  Patton,  Judge. 

Bill  by  the  Livingston  County  Building 
&  Loan  Association  against  Anna  L.  Keacb 
and  another.  From  an  order  sustaining  a 
demun*cr,  complainant  appeals.    Dismissed. 

A.  C  Norton  and  C.  J.  Ahem,  for  appel- 
lant. Fred  6.  White,  for  appellee  White. 
C.  C.  &  L.  F.  Strawn,  for  appellee  Keacb. 

MAQRUDER,  J.  The  original  bill  In  this 
case  was  filed  by  tbe  appellant  against  the 
appellees,   Anna  L.   Keacb  and   Fanny   L. 
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Wlilte.  Subsequently  an  amended  biU  was 
filed  by  appellant  against  the  same  parties, 
to  which  demurrers  were  filed  by  the  ap- 
pellees, Keach  and  White.  These  demurrers 
were  sustained,  but  no  order  was  entered 
by  the  court  dismissing  the  bill.  The  or- 
der SQStainlDg  the  demurrers  Is  not  a  final 
order,  and,  therefore,  no  appeal  lies  from 
tt  to  this  court  The  recital  In  the  record 
la  as  follows:  "This  cause  coming  on  to  be 
heard  on  demurrer  to  btll  herein,  and  after 
arguments  of  counsel  and  due  deliberation 
by  the  court,  it  Is  considered  and  ordered 
that  said  demurrer  be,  and  the  same  is 
hereby,  sustained,  to  which  ruling  of  the 
court  complainant  ^cepts,  and  prays  an 
appeal  to  the  Supreme  Court  of  this  state, 
which  is  allowed  upon  filing  bond  in  the 
sum  of  $100.00,  to  be  approved  by  the  clerk 
of  this  court  within  thirty  days  from  this 
date." 

It  is  true  that  the  appeal  bond  filed  in  the 
cause  recites  in  the  condition  thereof  that 
appellees  did,  on  June  7,  1904,  obtain  a  de- 
cree against  the  appellant,  dismissing  its 
bill  of  complaint  and  sustaining  a  demur- 
rer thereto.  But  the  statement  in  the  con- 
dition of  the  appeal  bond  that  a  decree  was 
entered  dismissing  the  bill  does  not  show 
that  any  such  decree  was  actually  entered. 
The  order  of  the  court  granting  the  appeal 
was  that  the  bond  was  to  be  approved  by 
the  clerk  of  the  court  The  bond '  shows, 
by  indorsement  on  Its  back,  that  It  was  filed 
and  approved  by  the  clerk.  An  approval 
by  the  clerk  of  the  court  of  an  appeal  bond 
containing  a  recital  that  the  bill  was  dis- 
missed does  not  make  it  true  that  there  was 
such  dismissal.  The  clerk  has  no  Judicial 
power,  and  could  not  enter  such  a  decree  of 
dismissal. 

In  Williams  r.  Chicago  Exhibition  Co., 
188  III.  1»,  58  N  B.  611,  we  said  (page  26, 
188  111.,  and  page  613,  68  N.  B.):  "Where  a 
complainant  is  willing  to  rest  his  case  upon 
a  demurrer,  be  must  mo^^e  the  court  to  dis- 
miss the  bill.  An  order  dismissing  the  bill 
Is  final,  and  from  it  appeal  or  error  will 
lie;  but  a  decision  on  the  demurrer  Is  mere- 
ly Interlocutory."  See,  also,  Titus  v.  Mabee, 
25  111.  257;  Prout  v.  Lomer,  79  111.  331; 
Weaver  v.  Foyer,  70  111.  567.  As  the  present 
appeal  is  prosecuted  from  an  Interlocutory 
order  merely,  it  must  be,  and  is,  dismissed. 

Appeal  dismissed. 


OU  lU.  5U.) 

CINCINNATI,  I.  ft  W.  RT.  CO.  t.  PBOPLB 

ex  rel.  MOFPBTT,  County  Collector. 

(Supreme  Court  of  Illinois.     Dec  22,  1904.) 

TAXATION  —  ROAD  AND  BBIDQE  TAXES— PBO- 
CEEDINOS  or  COMUI8SI0NEBS— AMENDMENTS— 
CERTIFICATES  OF  LEVY— ILLEGAL  TAXES— 
^TTDGMBNT  TOB  LEGAL  PBOPOBTION. 

1.  Under  Hnrd's  Rev.  St.  1903,  c.  121,  |  119 
providing  that  the  higliway  commissioners  of 
each  town  shall  annually  ascertain  how  much 
money  must  be  raised  for  the  making  and  re- 


pairing of  bridges^  the  opening  and  alteration  of 
reads,  the  purchase  of  tools  and  materials  for 
building  or  repairing  roads,  etc.,  and  shall  givs 
to  the  supervisor  of  the  township  a  statement 
of  the  amount  necessary  to  be  raised  and  tba 
rate  per  cent,  of  taxation,  and  under  chapter 
120,  {  191,  permitting  amendments  to  be  made 
in  judicial  proceedings  for  the  collection  of 
taxes,  a  record  of  the  highway  commiationerg, 
defective  in  falling  to  show  separately  the 
amount  necessary  to  be  raised  for  the  parposet 
above  specified,  may  be  amended  to  correspond 
with  their  proceedings,  where  they  actually  did 
ascertain  how  much  money  should  be  raisnl  for 
each  separate  object,  and  their  certificate  to  tlie 
supervisor  may  likewise  be  amended  where  it 
fails  to  contain  a  statement  of  the  amount  me- 
essary  to  be  raised. 

2.  Under  Hurd's  Rev.  St  1903,  e.  121,  |  118, 
requiring  the  highway  commissioners  to  ascer- 
tain how  much  money  must  be  raised  for  the 
making  and  r^airing  of  bridges,  the  opening 
and  altering  of  roads,  the  purchase  of  tools  and 
materials  for  working  and  repairing  roads,  etc, 
and  further  requiring  them  to  give  to  the  super- 
visor of  the  township  a  statement  of  the  amouitf 
necessary  to  be  raised  and  the  rate  per  cent  ol 
taxation,  it  is  not  necessary  for  the  certificate 
to  the  supervisor  to  state  in  Itemized  form  the 
amounts  sought  to  be  levied  for  each  of  the 
purposes  enumerated,  but  It  Is  sufficient  if  it 
states  in  a  gross  sum  the  amount  necessary  to 
be  raised  in  making  the  tax  levy. 

3.  The  fact  that  the  full  amount  of  the  road 
and  bridge  tax  lawfully  levied  for  a  certain 
year  has  been  paid  by  the  taxpayers  of  a  torn- 
ship  does  not  exempt  an  objecting  taxpayer 
from  the  obligation  of  paying  the  valid  portion 
of  the  tax  assessed  against  him. 

4.  Where  60  cents  on  the  $100  is  levied  for  a 
road  and  bridge  tax,  in  violation  of  Hurd's  Rev. 
St  1903,  c.  121,  f  119,  which  restricta  a  levy  for 
that  purpose  to  40  cents  on  the  $100,  the  illenl 
portion   of   the  tax   is  severable  from   the  le- 

?al    portion,    and   judgment   may   b^   rendered 
or  the  latter  and  refused  as  to  the  former  por- 
tion. 

Appeal  from  Macon  County  Court;  O.  W. 

Smith,  Judge. 

Application  by  the  people,  on  the  relatloa 
of  Edward  R.  Moffett  county  collector,  for 
Judgment  against  the  property  of  the  and*- 
nati,  Indianapolis  &  Western  Railway  (Jom- 
pany  for  delinquent  taxes.  From  the  Judg- 
ment rendered,  defendant  appeals.    Affirmed 

George  W.  Fisher,  for  appellant  W.  E 
Redmon,  State's  Atty.,  and  B.  S.  McDonald, 
for  the  People. 


HAND,  J.  This  was  an  application  in  the 
county  court  of  Macon  county  for  Judgment 
against  the  property  of  appellant  for  $281.16 
delinquent  road  and  bridge  tax  In  Long  Creek 
township,  In  said  county,  for  the  year  1902. 
The  appellant  appeared  and  filed  objectioiu 
to  the  rendition  of  Judgment  against  its 
property,  which  were  overruled,  and.  Judg- 
ment of  sale  having  been  rendered,  it  prose- 
cuted an  appeal  to  this  court,  where  the  Jndt 
ment  of  the  county  court  was  revH'sed  on  the 
ground  that  the  tax  was  for  60  cents  on  the 
$100  of  the  assessed  value  of  the  taxable 
property  of  the  township,  when  the  highway 
commissioners  bad  no  power,  under  the  fads 
disclosed  by  the  record,  to  levy  a  tax  of  more 
than  40  cents  on  the  $100  of  said  assessed 
valuation  (205  Ul.  538,  69  N.  K  40).  and  tlM 
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case  was  remanded  to  the  connty  court  Up- 
on tbe  case  being  reinstated  the  appellant 
again  filed  objections  to  said  tax,  which  were 
sustained  as  to  the  portion  thereof  in  esceas 
of  40  cents  on  the  $100,  and  Judgment  was 
rendered  for  $187.44,  being  the  amount  of 
the  tax  remaining  after  deducting  the  ex- 
cess oyer  40  cents  on  the  |100,  and  the  rail- 
way company  has  again  appealed. 

The  township  of  Long  Creek  is  under  the 
labor  system,  and  the  tax  for  which  Judg- 
ment was  rendered  was  lOTled  under  tbe  pro- 
visions of  section  119  of  chapter  121  of  the 
BeTlsed  Statutes,  entitled  "Boads  and  Bridg- 
es" (Hurd's  Eev.  St  1903,  p.  1605),  which,  in 
part,  reads  as  follows:  "The  highway  com- 
missioners of  each  town  shall,  annually,  as- 
certain as  near  as  practicable,  how  much 
money  must  be  raised  on  real,  personal  and 
railroad  property,  for  the  making  and  repair- 
ing of  bridges,  the  payment  of  damages  by 
reason  of  the  opening,  altering  and  lasrlng 
out  of  new  roads  and  ditches,  the  purchase  of 
necessary  tools.  Implements  and  machinery 
for  working  roads,  the  purchase  of  the  nec- 
essary material  for  building  or  repairing  or 
draining  roads  and  bridges,  the  pay  of  the 
overseer  of  highways  daring  the  ensuing 
year,  and  for  the  payment  of  all  outstanding 
orders  drawn  by  the  commissioners  on  their 
treasurer,  commencing  on  Tuesday  next  pre- 
ceding the  annual  meeting  of  the  county 
board  In  September,  which  tax  shall  be  ex- 
tended on  the  tax  books,  according  to  the  as- 
sessment of  the  current  year;  and  shall  levy 
a  tax  on  all  the  real,  personal  and  railroad 
property  in  said  town,  not  exceeding  forty 
cents  on  tbe  $100;  and  they  shall  give  to  the 
supervisor  of  tbe  township^  and  In  Cook 
county  to  tbe  county  board,  a  statement  of 
the  amount  necessary  to  be  raised,  and  the 
rate  per  cent  of  taxation,  signed  by  said 
commissioners,  or  a  majority  of  them,  on  or 
before  the  Tuesday  next  preceding  the  an- 
nual September  meeting  of  the  board  of  su- 
pervisors, or  the  county  board  of  Cook  coun- 
ty, who  shall  cause  the  same  to  be  submitted 
to  said  board  for  tbelr  action  at  such  Sep- 
tember meeting  of  said  board."  The  record 
of  the  meeting  of  the  highway  commission- 
ers of  Long  Creek  township  held  September 
2,  1902,  at  which  meeting  said  road  and 
bridge  tax  was  levied,  was  as  follows: 

"Long  Creek,  Sept  2,  1902,  '78.  The  Com. 
met  at  tbe  town  hall  on  the  above  date  and 
made  their  levy,  being  sixty  cents  on  tbe 
one  hundred  dollars  ($100)  of  assessed  value^ 
'wblch  was  granted  by  the  town  board. 

"B.  F.  McDonald, 
"Wm.  Sheets, 
"C.  O.  Cochran, 
"Oomrs.  of  Highways. 

"W.  J.  Hayes,  Town  Clerk." 

And  the  following  is  a  copy  of  the  certifi- 
cate of  levy  of  the  highway  commissioners, 
-which  was  presented  by  the  supervisor  of 
tbe  township  to  the  board  of  supervisors, 
and  upon  which  the  road  and  bridge  tax  tor 


Long  Creek  township  in  said  year  was  ex- 
tended by  tbe  county  clerk: 

"Board  of  Comrs.  of  Highways,  Town  ot 
Long  Creek,  County  of  Macon,  111.  We  do 
hereby  corti^  that  we  require  the  sum  of 
— —  dollars  to  be  raised  by  a  tax  on  the 
real,  personal  and  railroad  property  In  tbe 
above  town,  for  the  making  and  repairing  of 
bridges,  the  payment  of  damages  by  reason 
of  opening,  altering  and  laying  ont  new 
roads  and  ditches,  the  purchase  of  the  neces- 
sary material  for  building  and  draining  roads 
and  bridges,  the  pay  of  overseers  of  high- 
ways for  the  ensuing  year,  and  for  the  pay- 
ment of  all  outstanding  ord^s  drawn  by  the 
commissioners  on  tbetr  treasurer,  said 
amount  b^ng  a  levy  of  sixty  cents  on  each 
$100  valuation  according  to  tbe  assessment 
of  said  town  for  the  current  year.  Olven 
under  our  liands  this  second  day  of  Septem- 
ber, 1902.  Wm.  Sheets, 
"C.  C.  Cocbran, 
"B.  F.  McDonald. 
"OiMnrs.  of  Highways. 

"FQed  September  9.  1902.  J.  M.  Dodd, 
County  Clerk." 

It  was  conceded  by  counsel  for  appelleei 
upon  the  hearing,  that  the  record  of  tbe  pro- 
ceedings of  the  highway  commissioners  did 
not  show  a  compliance  with  the  provisions 
of  said  section  119,  in  that  it  failed  to  show 
that  the  highway  commissioners  had  ascer- 
tained, as  near  as  practicable,  how  much 
money  must  be  raised  on  real,  personal,  and 
railroad  property,  for  the  making  and  repair- 
ing of  bridges,  the  payment  of  damages  by 
reason  of  tbe  opening,  altering,  and  laying 
out  of  new  roads  and  ditches,  tbe  purchase 
of  necessary  tools.  Implements,  and  machin- 
ery for  working  roads,  the  purchase  of  the 
necessary  material  for  building  or  repairing 
or  draining  roads  and  bridges,  the  pay  of  the 
overseer  of  highways  during  tbe  ensuing 
year,  and  for  the  payment  of  all  outstanding 
orders  drawn  by  the  commissioners  on  their 
treasurer,  commencing  on  Taesday  next  pre- 
ceding the  annual  meeting  of  the  county 
board  in  September,  and  that  the  certificate 
of  levy  presented  to  the  board  of  supervisors 
by  the  highway  commissioners  was  informal, 
in  that  it  failed  to  state  the  amount  of  road 
and  bridge  tax  "necessary  to  be  raised"  by 
the  township  ot  Long  Creek  for  said  year, 
and  he  moved  the  court  that  in  the  presence 
of  tbe  court  tbe  town  clerk  have  leave  to 
amend  the  record  of  the  proceedings  of  said 
highway  commissioners,  and  that  the  high- 
way commissioners  have  leave  to  amend  said 
certificate  of  levy  to  correspond  with  the 
tacts,  and  In  support  of  said  motions  made 
proof  by  tbe  town  clerk  and  the  highway 
commissioners  that  at  the  meeting  of  the 
commissioners  of  said  township  on  Septem- 
ber 2, 1902,  the  commissioners  did  ascertain, 
as  near  as  practicable,  how  mnCb  money 
must  be  raised  on  real,  personal  and  railroad 
property  for  the  making  and  repairing  of 
bridges,  the  payment  of  damages  by  reason 
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of  tbe  opening,  altering  and  laying  ont  of 
new  roads  and  ditches,  tbe  pnrchase  of  nec- 
easary  tools,  Implements  and  macblnery  for 
working  road^  the  purchase  of  the  necessary 
material  for  building  or  reiMlrlng  or  draining 
roads  and  bridges,  the  pay  of  the  overseer 
of  highways  during  the  ensuing  year,  ajid 
for  tbe  payment  of  all  outstanding  orders 
drawn  by  the  commissioners  on  their  treaa- 
vxer,  commencing  on  Tuesday  next  preceding 
the  annual  meeting  of  the  county  board  in 
September,  and  reduced  said  finding  to  writ- 
ing and  signed  the  same,  or  caused  the  town 
clerk  to  sign  the  same  on  their  behalf,  and 
filed  the  same  with  the  town  clerk,  and  that 
the  same  had  remained  In  his  office  from  the 
date  of  said  meeting  until  the  time  of  the 
hearing  in  said  cause  in  tbe  county  court, 
which  statement  was  Id  words  and  figures 
as  follows: 

"State  of  Illinois,  Macon  Ckiunty.  Long 
Creek,  Sept  2,  1902.  Board  of  Commission- 
ers Town  of  Long  Creek:  The  commission- 
ers of  highways  of  said  town  of  Long  Creek 
having  proceeded  to  ascertain,  as  near  as 
practicable,  how  much  money  must  be  raised 
by  tax  on  real,  personal  and  railroad  property 
In  said  town  for  the  purposes  following  for 
the  ensuing  year,  as  required  by  law,  have 
ascei-tained  and  determined  the  same  to  be 
as  follows,  to  wit: 

1.  For    making    and    repairing    of 

bridges  »l,{iOOOO 

2.  For  the  payment  of  damaees  by 

tbe  reason  of  opening,  altering 
and  laying  out  new  roads  and 

ditches  400  00 

8.  For  the  purchase  of  necessary  tools, 
implements  and  machinery  for 
making  roads 60  00 

4.  For  tbe  purchase  of  the  necessary 

material  for  building,  repairing 

and  draining  roads  and  bridges..        600  00 

5.  For  the  pay  of  overseers  of  high- 

ways for  the  ensuing  year SCO  00 

6L  For  the  payment  of  all  outstand- 
ing orders  drawn  by  the  commia- 
sioners  on  their  treasurer 60  00 

"Wm.  Sheets, 
"R.  F.  McDonald, 
"C.  C.  Cochran, 
"Commissioners." 
— ^And  that  said  statement  bad  recently  been 
attached  to  the  page  of  the  record  book  upon 
which  the  record  of  the  proceedings  in  said 
meeting  was  written,  and  that  the  highway 
commissioners,  by  inadvertence,  had  omitted 
from  said  certificate  of  levy  the  amount  of 
road  and  bridge  tax  necessary  to  be  raised 
in  said  township  of  Long  Creek  for  the  year 
1902;   whereupon  the  court,  over  the  objec- 
tions of  appellant,  permitted  the  record  of 
tbe  proceedings  of  the  meeting  of  said  high- 
way commissioners  held  on  the  second  day  of 
September,  1002,  to  be  amended  so  as  to  read 
as  follows: 

"Long  Creek,  Sept  2,  1902.  Tbe  commis- 
sioners of  highways  of  said  town  of  Long 
Creek  having  pi«ceeded  to  ascertain,  as  near 
as  possible,  how  much  money  must  be  ral^ 
ed  by  tax  on  real,  personal  and  railroad  lu-op- 


erty  In  aald  town  for  the  puipoaea  followhig 
during  the  ensuing  year,  as  required  by  law, 
have  ascertained  and  determined  tbe  lame 
to  be  as  follows: 

1.  For  the  making  and  repairing  of 

bridees $1,500  00 

2,  For  the  payment  of  damages  by 

reason  of  repairing,  altering  and 

laying  out  new  roads  and  ditches       400  00 

8.  For  the  purchase  of  necessary 
tools,  implements  and  machinery 
for  making  roads 60  00 

4,  For  tbe  purchase  of  the  necessary 
material  for  building,  repairing 
and  draining  roads  and  bridges..       600  00 

8.  For  paying  of  overseers  of  high- 
ways for  the  ensuing  year 800  00 

6L  For  the  payment  of  outstanding 
orders  drawn  by  the  commission- 
ers on  their  treasurer GO  00 

"Wm.  Sheets, 
'^  F.  McDonald, 
•H3.  O.  Cochran, 
"Cbmrs.  of  Highways. 

"W.  J.  Hayes,  Town  Clerk." 
— And  that  said  certificate  of  levy  be  amend- 
ed so  as  to  read  as  follows: 

"Board  of  Comrs.  of  Highways,  Town  of 
Long  Creek,  County  of  Macon,  lit  We  do 
hereby  certify  that  we  require  the  sam  of 
twenty-nine  hundred  dollars  to  be  raised  by 
a  tax  on  the  real,  personal  and  railroad  prop- 
erty In  tbe  above  town,  for  the  making  and 
repairing  of  bridges,  the  payment  of  dan.ages 
by  reason  of  the  opening,  altering  and  lay- 
ing out  new  roads  and  ditches,  tbe  purchase 
of  the  necessary  material  for  building  and 
draining  roads  and  bridges,  tbe  pay  of  over^ 
seers  of  highways  for  the  ensuing  year,  and 
for  tbe  payment  of  all  outstanding  orders 
drawn  by  the  commissioners  on  their  treas- 
urer, said  amount  being  a  levy  of  sixty  cents 
on  each  $100  valuation  according  to  the  as- 
sessment of  said  town  for  tbe  current  year. 
Given  under  our  bands  this  second  day  of 
September,  1902.  Wm.  Sheets, 

"C.  a  Cochran, 
"R.  F.   McDonald, 
"Comrs.  of  Highways. 

"Filed  S^tember  9,  1002.  J.  M.  Dodd. 
County  Clerk." 

Section  101  of  chapter  120  of  the  Revised 
Statutes,  entitled  "Revenue"  (Hard's  Rev. 
St  1903,  p.  1541),  In  part,  reads  as  follows: 
"In  all  jadicial  proceedings  of  any  kind,  for 
tbe  collection  of  taxes  and  special  assess- 
ments, all  amendments  may  be  made  which, 
by  law,  conld  be  made  In  any  personal  ac- 
tion pending  In  such  court,  and  no  assess- 
ment of  property  or  charge  for  any  of  said 
taxes  shall  be  considered  Illegal  on  aocoont 
of  any  irregularity  in  the  tax  lists  or  as- 
sessment rolls,  or  on  account  of  the  assess- 
ment rolls  or  tax  Hsts  not  having  been 
made,  completed  or  returned  within  the  time 
required  by  law,  or  on  account  of  the  prop- 
erty having  been  charged  or  listed  in  tbe  as- 
sessment or  tax  list  without  name,  or  In  any 
other  name  than  that  of  the  rightful  owner: 
and  no  error  or  Informality-  in  the  pro«*d- 
ings  of  any  of  the  officers  connected  with  the 
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asaeaament,  leTTlog  or  collecting  of  the  taxei, 
not  affectiiig  the  sabstantlal  Justice  of  the 
tax  Itself,  shall  vitiate  or  In  any  manner 
affect  the  tax  or  the  assessment  thereof; 
and  any  Irre^larlty  or  Informality-  In  the 
assessment  rolls  or  tax  UbCb,  or  in  any  of  the 
j>roceedlngB  connected  with  the  assessment 
or  leyy  of  such  taxes,  or  any  omission  or  de- 
fecttTe  act  of  any  ofBcer  or  officers  connect- 
ed with  the  assessment  or  levying  of  such 
taxes,  may  be,  in  the  discretion  of  the  court, 
corrected,  supplied  and  made  to  conform  to 
law  by  tiie  court,  or  by  the  person  (in  the 
presence  of  the  court)  from  whose  neglect 
or  default  the  same  was  occasioned." 

We  think,  under  the  repeated  rollnga  of 
this  court  (Chicago  &  Alton  Railroad  Co.  ▼. 
People.  171  111.  644,  48  N.  B.  489;  Chicago  & 
Northwestern  Railway  Co.  v.  People,  183  111. 
247.  56  N.  B.  680;  Indiana,  Decatur  ft  West- 
em  RaUway  Co.  ▼.  People,  201  111.  8S1,  66 
N.  B.  2S3;  and  Clevdand,  Cl««clnnati,  Chicago 
*  St  Louis  Railway  Oo.  t.  People,  205  111. 
682,  69  N.  B.  89),  construing  said  section  of 
the  statute  permitting  amendments  to  be 
made  In  judicial  tHroceedlngs  for  the  collec- 
tion of  taxes,  the  court  did  not  err  In  per- 
mitting the  record  of  the  highway  commls- 
Bloners  to  be  so  amended  that  it  would  state 
the  true  action  taken  by  the  highway  com- 
missioners at  said  meeting,  as  evidenced  by 
■aid  writing  executed  by  them  and  filed  in  the 
town  clerk's  office^  and  which  remained  on 
file  as  a  part  of  ^e  records  and  files  of  his 
office  at  the  time  of  the  trial  of  this  case; 
and  are  also  of  the  opinion  that  after  the 
record  of  the  proceedings  of  the  highway 
commissioners  had  been  amended  so  as  to 
■bow  the  action  of  the  commissioners  at 
their  September  meeting  relative  to  the  levy 
of  said  road  and  bridge  tax,  it  was  not  error 
to  permit  the  certificate  levying  said  road 
and  bridge  tax  to  be  amended  to  correspond 
with  said  record.  In  Cleveland,  Cincinnati, 
Chicago  &  St  Louis  Railway  Co.  v.  People, 
Bupra,  it  was  held  proper  to  iiermit  a  cer- 
tificate of  levy  to  be  amended  upon  the  trial 
to  conform  with  the  record  of  the  town  meet- 
ing in  pursuance  of  which  it  was  made. 

It  is,  however,  contended  by  the  appellant 
that  conceding  the  court  had  the  power  to 
allow  the  .  highway  commissioners'  record 
and  the  certificate  of  levy  to  be  amended  up- 
on the  trial,  the  certificate  of  levy  was  not 
■nfflcient  after  tne  same  was  amended,  upon 
which  to  authorize  the  county  clerk  to  ex- 
tend said  road  and  bridge  tax,  as  the  amend- 
ed certificate  of  levy  does  not  state  the 
spedflc  amounts  sought  to  be  levied  for  each 
of  the  pnriMses  named  in  the  certificate. 
Said  section  119  provides  that  the  highway 
commissioners  shall  ascertain,  as  near  as 
practicable,  the  amount  necessary  to  be  rais- 
ed for  each  of  the  purposes  named  in  that 
section  of  the  statute.  This  the  amended 
record  of  their  proceedings  shows  they  did. 
The  statute  then  provides  the  highway  com- 
missioners "shall  give  to  the  supervisor  of 


the  township  *  *  *  •  statement  of  the 
amount  necessary  to  be  raised,  and  the  rate 
per  cent  of  taxation,  signed  by  said  commls- 
sioners,  or  a  majority  of  them,  on  or  before 
the  Tuesday  next  preceding  the  annual  Sep- 
tember meeting  of  the  board  of  supervisors, 
*  *  *  who  shall  cause  the  same  to  be  sub- 
mitted to  said  board  for  their  action  at  such 
September  meeting  of  said  board."  This 
provision  was  also  complied  with  so  soon  aa 
the  oertlflcate  was  amended. 

It  la  said,  however.  In  Cincinnati,  Indian- 
apolis &  Western  Railway  Ca  v.  People,  207 
III.  566,  69  N.  B.  938,  this  court  held  it  was' 
necessary  the  certificate  of  levy  of  a  road 
and  bridge  tax  should  state  ti>e  specific 
amonnts  for  each  purpose  tor  whidi  the  tax 
fa  levied.  It  has  bem  repeatedly  held  by 
this  court  under  statutory  provisions  snb- 
stantially  the  same  as  section  119,  that  while 
a  strict  compliance  with  such  statutes  would 
require  the  amount  of  the  tax  to  be  raised 
to  be  stated  In  dollars  and  ceatB,  a  fixed  per 
centum  upon  each  $100  of  taxable  property 
la  sufficient  In  Chicago  &  Eastern  Illinois 
Railroad  Ca  v.  People,  200  IlL  2S7,  65  N. 
B.  701,  on  page  240,  200  111.,  page  708,  65  N. 
E.,  it  was  said :  "It  was  the  duty  of  the  com- 
missioners  to  ascertain,  as  near  as  practica- 
ble, how  much  money  must  be  raised  by  tax 
for  the  making  and  repairing  of-  roads,  and 
to  levy  and  assess  the  same  as  a  road  tax 
against  the  real,  personal,  and  railroad  prop- 
erty in  the  town  subject  to  taxation.  Here 
there  was  no  ascertainment  of  the  amount 
of  money  necessary  to  be  raised  by  amount 
or  by  a  per  centum  upon  each  $100  of  taxable 
property,  and  no  levy  was  made.  A  strict 
compliance  with  the  statute  would  require 
the  amount  of  the  tax  to  be  raised  to  be 
fixed  in  dollars  and  cents,  bnt  under  the  au- 
thority of  Chicago  &  Alton  Railroad  Co.  v. 
People,  155  lU.  276,  40  N.  E.  602,  Chicago  ft 
Alton  Railroad  Co.  v.  People,  163  III.  616,  45 
N.  B.  122,  and  Gage  v.  Bailey,  102  IlL  11,  a 
fixed  per  centum  upon  each  $100  of  taxable 
property  would  have  been  sufficient  as  the 
amount  of  the  assessment  and  tax  could 
readily  be  determined  therefrom."  Under 
the  doctrine  announced  in  that  and  other 
cases  it  is  clear  the  certificate  of  levy  filed 
by  the  highway  commissioners  of  Long  Creek 
township,  through  the  supervisor  of  that 
township,  with  the  board  of  supervisors,  in 
1902,  wos  sufficient  before  It  was  amended. 
By  the  amendment  the  certificate  of  levy,  by 
Inserting  therein  the  total  amount  of  road 
and  bridge  tax  sought  to  be  raised  for  the 
year  1902  in  said  township  in  dollars  and 
cents,  was  made  to  comply  literally  with  all 
the  requirements  of  said  section  110.  It 
.will  be  observed  that  while  section  119  re- 
quires the  highway  commissioners  to  ascer- 
tain the  specific  amount  for  each  purpose 
named  in  the  section  for  which  a  road  and 
bridge  tax  Is  sought  to  be  raised,  the  high- 
way commissioners,  in  the  certificate  ivhlch 
the  section  provides  shall  be  delivered  to  thn 
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Bui>erTlsor  of  the  township  and  by  him  to 
the  board  of  raperrlsors,  are  only  required 
to  state  the  amount  necessary  to  be  raised, 
and  It  does  not  require  the  commissioners  to 
Incorporate  In  the  certificate  of  levy  the  ser- 
eral  amounts  which  they  have  ascertained 
will  be  necessary  to  be  expended  for  the  dif- 
ferent purposes  named  in  that  section  of  the 
statute,  and  which,  when  aggregated,  consti- 
tute "the  amount  necessary  to  be  raised." 
While  the  contention  of  the  appellant  finds 
support  In  the  case  referred  to,  we  are  sat- 
isfied the  court  in  that  case  did  not  give  the 
last  clause  of  the  portion  of  section  U9 
above  set  out  the  full  force  it  is  entitled  to 
In  the  construction  of  said  section  of  the 
statute,  and  upon  further  refiection  and  con- 
sideration we  have  reached  the  conclusion  it 
is  not  necessary,  in  the  certificate  of  levy  of 
a  road  and  bridge  tax  by  the  highway  com- 
missioners, to  state  more  than  the  amount 
necessary  to  be  raised  In  making  the  tax 
levy  for  road  and  bridge  purposes  under  the 
provisions  of  section  119  of  the  road  and 
bridge  act,  and  that  so  far  as  the  case  of 
Cincinnati,  Indianapolis  &  Western  Railway 
Co.  V.  People,  supra,  is  in  conflict  with  such 
view  it  Is  overruled. 

It  Is  claimed  that  the  proof  shows  that  the 
full  amount  of  the  road  and  bridge  tax  law- 
fully levied  for  the  year  1002  In  Long  Creek 
township  was  paid  by  the  taxpayers  of  said 
township  other  than  the  appellant,  and  it  Is 
contended  for  that  reason  the  appellant 
should  not  be  required  to  pay  said  road  and 
bridge  tax,  even  though  it  be  found  to  be  a 
legal  and  valid  tax  to  the  extent  of  40  cents 
on  the  $100.  The  condition  referred  to  by 
appellant  was  due  to  the  fact  that  many  of 
the  taxpayers  of  said  township  paid  in  full 
the  levy  of  60  cents  on  the  $100.  That  is, 
th^  did  not  question  the  legality  of  the  ex- 
tra 20  ceata  on  the  $100  upon  the  assessed 
valuation  of  the  property  of  the  township, 
but  paid  the  assessment  in  full.  To  sustain 
Its  position  appellant  relies  upon  the  cases 
of  Walser  v.  Board  of  Education,  160  III. 
272,  43  N.  B.  846,  81  L.  R.  A.  829,  and  Wa- 
bash Railroad  Co.  v.  People,  196  111.  606,  63 
N.  E.  1084.  In  the  Walser  Case  a  suit  was 
brought  by  one  school  district  against  an- 
other school  district  to  recover  taxes  col- 
lected by  the  defendant  district  upon  lands 
located  within  the  boundaries  of  the  plain- 
tiff district  through  a  mistake  as  to  the  loca- 
tion of  the  lands  against  which  the  taxes 
were  assessed.  And  In  the  Wabash  Case  the 
property  of  the  railroad  company  had  been 
assessed  for  school  purposes  in  a  school  dis- 
trict other  than  the  school  district  wherein 
Its  property  was  located,  and  the  school 
taxes  levied  by  reason  of  such  assessment 
were  paid.  Afterwards  an  attempt  was  made 
to  reassess  the  property  of  the  company  in 
the  district  in  which  It  was  located,  as 
omitted  property.  It  appeared  In  both  cases 
that  all  the  school  taxes  levied  in  the  school 
districts  where  the  lands  should  have  been 


assessed  had  been  paid  in  full  by  otber  prop- 
erty owners  against  whose  property  the  full 
amount  of  the  taxes  bad  been  assessed— 
that  is,  the  full  amounts  of  the  taxes  had 
been  extended  against  other  property  in  the 
districts  and  paid — and  it  was  held  sndi 
payments  were  a  satisfaction  and  discharge 
of  the  taxes  and  said  taxes  could  not  be 
again  collected.  Here  there  is  no  pretense 
that  all  the  taxes  lawfully  levied  for  road 
and  bridge  purposes  in  said  township  for  the 
year  1002  have  been  paid,  but  It  is  said  the 
taxes  collected  upon  an  Illegal  assessment 
should  be  used  to  satisfy  the  taxes  extended 
upon  a  legal  assessment  In  other  words, 
the  appellant  should  be  relieved  from  the 
payment  of  Its  legal  taxes  because  otber  tax- 
payers in  the  township  have  paid  taxes  which 
were  illegal.  The  cases  referred  to  have  no 
application,  in  principle,  to  the  case  at  bar. 

It  Is  further  contended  the  county  court 
was  powerless  to  render  judgment  against 
the  property  of  appellant  for  a  portion  of 
said  tax  levy.  The  law  Is  plain  that  where 
a  part,  only,  of  a  tax  Is  Illegal,  but  It  Is  so 
levied  that  the  leg^al  can  be  separated  from 
the  Illegal  tax,  judgment  may  be  rendered  for 
the  tax  legally  assessed  and  refused  as  to  the 
portion  which  Is  Illegal.  People  v.  Nichols. 
49  IIL  617 :  Mix  V.  People,  72  III.  241 ;  Thatch- 
er T.  People,  93  IIL  240;  Vlttum  t.  People, 
183  111.  154,  55  N.  E.  689.  The  40  cents  on 
the  $100  of  road  and  bridge  tax  levied  In 
said  township  for  the  year  1902  was  sever- 
able from  the  GO  cents  on  the  $100,  and  the 
county  court,  after  eliminating  the  excessive 
levy  of  20  cents  on  the  $100  from  said  as- 
sessment, properly  rendered  Judgment  for 
the  valid  portion  of  the  tax. 

Finding  no  reversible  error  In  this  record, 
the  judgment  of  the  county  court  wUl  be 
affirmed.    Judgment  affirmed. 


(213   lU.  UT) 

CINCINNATI,  I.  &  W.  RY.  CO.  T.  PEOPLE 
ex  rel.  MOFFET,  County  Collector. 

(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

TAXATION  —  COONTT  TAXES— CEBTIFICATIOH  — 
PURPOSES  OF  LEVY— TOWN  TAXES — DESIGNA- 
TION OF  OBJECTS — NECKserrr  of  prior  audit 

—MUNICIPAL  TAXES — COBBKSPONDENCB   WITH 
APPBOPBIATION   BIIX. 

1.  Under  Hurd's  Rev.  St  1903,  c.  120,  {  121. 
requiring  county  boards  to  determine  the 
amounts  of  all  taxes  to  be  raised  for  county  par- 
poses,  the  aggregate  of  which  shall  not  exceed 
the  rate  of  75  cents  on  the  $100,  and  reqairiog 
the  amount  to  be  raised  for  each  of  several  pur- 
poses to  be  separately  stated,  and  section  127,  di- 
recting the  clerk  to  determine  the  rate  per  cent 
which  will  produce  not  less  than  the  net  amount 
of  the  several  sums  required  by  the  coontr 
board,  the  county  board  snoald  ascertain  the  to- 
tal amount  of  county  taxes  to  be  levied  eacb 
year  by  determining  the  amount  that  is  requited 
for  each  purpose  for  which  county  taxes  may  be 
levied,  and  a  levy  of  75  cents  on  the  $100  for 
"current  expenses"  is  invalid  for  failure  to  spec- 
ify the  amounts  to  be  raised  and  the  specific  pni^ 
pose  for  which  each  sum  is  required. 

2.  A  tax  levy  of  a  certain  sum  as  a  tax  for 
"town  purposes"  is  insufficient  in  its  designatioo 
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of  tbe  parposes  for  wklch  the  tax  is  levied,  and 
is  invalid. 

3.  A  certificate  of  the  levy  of  a  town  tax  stat- 
ed that  at  the  annual  town  meeting  there  was 
voted  to  be  levied  as  a  tax  for  town  purposes 
the  sum  of  $432.  Attached  to  the  certificate 
was  a  statement  signed  by  the  town  clerk  spec- 
ifying the  purposes  for  which  that  amount  was 
to  be  raised,  and  the  sum  required  for  each  pur- 
pose. Tbe  recM'd  of  the  annual  town  meeting 
corresponded  with  the  statement  attached  to  the 
certificate  of  levy.  Hold,  that  the  statement  at- 
tached to  the  certificate  should  be  regarded  as  a 
part  thereof,  and,  the  whole  being  so  regarded, 
sufficiently  designated  the  purposes  of  the  tax. 

4.  Hurd's  Rev.  St  1903,  c  139,  i  121,  requires 
the  board  of  auditors  to  examine  and  audit  all 
charges  and  claims  against  the  town  and  the 
compensation  of  all  town  officers.  Section  124 
directs  the  board  to  make  a  certificate  showing 
the  claims  and  demands  allowed,  and  to  file  the 
same  with  the  town  clerk.  The  aggregate 
amonnt  of  such  claims  is  to  be  certified  to  tiie 
county  clerk,  and  is  to  be  levied  and  collected  as 
other  town  taxes.  Section  40  authorizes  the 
electors  at  the  annual  town  meeting  to  direct 
the  raising  of  money  by  taxation  for  specified 

gurirases,  and  "for  any  other  purpose  required 
y  law."  Section  128a  provides  for  the  audit- 
ing of  accounts  and  their  payment  by  the  super- 
visor on  presentation  of  a  certificate  of  the  town 
clerk,  countersigned  by  the  supervisor.  Held, 
that  the  electors  may  levy  taxes  at  the  annual 
town  meeting  in  anticipation  of  demands  that 
will  thereafter  arise  against  the  town  for  serv- 
ices rendered  b^  its  officers,  and  for  other  prop- 
er charges  of  like  character,  and  they  neea  not 
delay  making  the  levy  for  the  compensation  of 
officers  until  after  the  claims  for  such  compen- 
sation have  been  audited  by  the  town  board  and 
certified  to  the  town  clerk. 

5.  Under  Hurd's  Rev.  St.  1903,  c.  121,  |{  13, 
14,  providing  for  the  determination  by  the  com- 
missioners of  highways  of  the  per  cent,  of  tax 
necessary  to  be  levied  for  road  and  bridge  pur- 
poses, and  section  16,  directing  that  their  cer- 
tiiicate  be  lodged  with  the  town  clerk,  who  shall 
certify  tbe  levy  to  the  county  clerk  to  be  extend- 
ed, the  town  clerk's  certificate  of  levy  is  a  ju- 
risdictional prerequisite  to  a  valid  extension  of 
tbe  tax,  and  he  cannot  merely  file  with  the  coun- 
ty derk  the  original  certificate  made  by  the  com- 
missioners. 

6.  Where  a  city  appropriation  bill  specified 
the  objects  and  purposes  for  which  the  appro- 
priations were  made  and  the  amonnt  appro- 
priated for  each  purpose,  and  its  tax  levy  ordi- 
nance followed  the  appropriation  bill  in  specify- 
ing the  separate  objects  and  purposes  for  which 
the  tax  was  levied,  and  in  no  case  levied  a  great- 
er tax  for  any  purpose  than  the  amount  appro-' 
priated  for  that  purpose,  the  fact  that  in  some 
cases  the  amount  levied  was  less  than  the 
amount  appropriated  was  no  valid  objection  to 
tbe  tax. 

Appeal  from  Macon  County  Court;  O.  W. 
Smltb,  Jndge. 

Application  by  the  people,  on  the  relation 
of  Edward  R.  Moffett,  county  collector,  for 
judgment  against  the  property  of  tbe  Cin- 
cinnati, Indianapolis  &  Western  Railway 
Company  for  delinquent  taxes.  From  tbe 
Judgment  rendered,  defendant  appeals.  Af- 
firmed. 

George  W.  Fisher,  for  appellant  W.  B. 
Bedmon,  State's  Atty.,  for  appellee. 

SCOTT,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  tbe  coun^  court  of  Macon  county, 
rendered  at  tbe  June  term,  1904,  for  cer- 
tain taxes  of  tbe  year  1903,  extended  by  tbe 


county  clerk  of  said  county  against  tbe  real 
estate  of  appellant  Tbe  taxes  involved  in- 
clude county  tax  for  the  county  of  Macon, 
town  taxes  for  tbe  towns  of  Decatnr,  Blue 
Mound,  and  Long  Creek,  road  and  bridge 
taxes  for  tbe  towns  of  Bine  Mound  and  Long 
Creek,  and  city  tax  for  the  city  of  Decatur. 

Tbe  objection  made  to  tbe  connty  tax  Is 
that  tbe  resolution  of  the  board  of  supervisors 
merely  directed  tbe  clerk  to  extend  tbe 
amount  of  75  cents  on  each  $100  of  valuation 
for  the  current  expenses  of  tbe  county,  when 
It  should  have  specified  tbe  sums  of  money 
to  be  raised  and  tbe  specific  purpose  tor 
wblcb  each  sum  was  required. 

Paragraph  6  of  section  25,  c.  84,  Hurd's 
Rev.  St  1903,  empowers  tbe  county  board 
annually  to  cause  tbe  levy  and  collection  of 
taxes  for  county  purposes,  not  exceeding  75 
cents  on  tbe  $100  valuation.  Section  121,  c 
120,  Hurd's  Rev.  St  1903,  reads  as  follows: 
"The  county  board  of  tbe  respective  counties 
shall,  annually,  at  tbe  September  session,  de- 
termine the  amounts  of  all  taxes  to  be  raised 
for  county  purposes,  tbe  aggregate  amount  of 
which  shall  not  exceed  the  rate  of  seventy- 
five  cents  on  the  $100  valuation  of  property, 
except  for  payment  of  Indebtedness  existing 
at  the  adoption  of  the  present  state  consti- 
tution, unless  authorized  by  a  vote  of  the  peo- 
ple of  the  county.  When  for  several  purposes, 
tbe  amonnt  for  each  purpose  shall  be  stated 
separately."  Section  127  of  the  same  chapter 
Is  In  tbe  following  language:  "The  said  clerks 
shall  estimate  and  determine  tbe  rate  per 
cent  upon  the  proper  valuation  of  property 
In  the  respective  towns,  townships,  districts 
and  incorporated  cities,  towns  and  villages  in 
their  counties,  that  will  produce,  within  the 
proper  divisions  of  such  counties,  not  less 
than  the  net  amount  of  tbe  several  sums 
that  shall  be  required  by  the  county  board, 
or  certified  to  them  according  to  law." 

It  Is  to  be  observed  that  section  121,  su- 
pra, directs  the  board  to  determine,  not  the 
amount  of  taxes  for  county  purposes,  but  "the 
amonnts  of  all  taxes  to  be  raised  for  county 
purposes,"  and  "when  for  several  purposes, 
the  amount  for  eaph  purpose  shall  be  stated 
separately."  Section  127,  supra,  directs  tbe 
clerk  to  determine  the  rate'  per  cent  which 
will  produce,  not  tbe  amount  or  sum  required 
by  tbe  coimty  board,  but  that  will  produce 
"not  less  than  the  net  amount  of  the  several 
sums  that  shall  be  required  by  the  county 
board."  It  Is  apparent  from  tbe  two  sections 
last  dted  that  tbe  Legislature  Intended  that 
the  county  board  should  ascertain  the  total 
of  county  taxes  to  be  levied  each  year  under 
Its  authority  by  determining  the  amount  that 
would  be  required  for  each  purpose  for  which 
county  taxes  may  be  levied,  the  aggregate  of 
such  amounts  to  be  tbe  total  county  tax — ^for 
example,  a  certain  sum  for  the  pauper  fund, 
a  certain  sum  for  the  fund  for  tbe  purchase 
of  supplies  for  county  offices;  If  the  county  Is 
engaged,  or  Is  abont  to  engage,  In  building, 
a  certain  sum  for  the  building  fund;   if  its 
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property  requires  repair,  a  certain  Bum  for 
the  repair  fund;  and  so  with  each  of  the  pur- 
poses for  which  the  county  board  is  author- 
ized to  levy  taxes  and  for  which  it  may  re- 
quire money. 

The  levy  here  was  for  75  cents  on  the  $100, 
and  specified  no  purxwae  except  to  state  that 
It  was  for  "current  expenses."  This  designa- 
tion is  too  general.  The  resolution  was  pass- 
ed by  the  board  before  the  total  amount  of 
the  assessment  of  property  in  the  county  had 
been  ascertained,  and  before  the  county  board 
could  know  what  amount  of  money  would  be 
produced  by  the  75  cent  rate.  The  Legislature 
did  not  intend  to  put  it  in  the  power  of  the 
county  board  to  levy  a  75  cent  tax  without 
reference  to  the  needS'  of  the  county,  but  did 
Intend  that  the  total  amount  of  the  tax 
should  be  determined  by  an  ascertainment  of 
the  sum  needed  by  the  county  for  each  pur- 
pose for  which  it  may  levy  taxes. 

We  have  Invariably  held  that,  under  sim- 
ilar statutes,  a  levy  for  town  taxes  must  spec- 
ify the  various  purposes  for  which  the  tax 
was  levied,  and  that  a  designation  of  the  tax 
as  "for  town  purposes"  is  not  sufilclently  def- 
inite (People  r.  Chicago  &  Alton  Railroad  Co., 
104  IlL  51,  61  N.  E.  1064;  Indiana,  Decatur 
&  Western  Railway  Co.  ▼.  People,  201  111.  351, 
66  N.  E.  293;  Cincinnati,  Indianapolis  & 
Western  Railway  Co.  v.  People,  20T  111.  566, 
69  N.  E.  938),  and  that  an  ordinance  for  the 
levy  of  city  or  village  taxes  must  specify  In 
detail  the  several  purposes  for  which  the  tax 
is  levied  (People  v.  Peoria,  Decatur  &  Evans- 
viUe  Railroad  Co.,  116  111.  410,  6  N.  E.  459; 
Cincinnati,  Indianapolis  8c  Western  Railway 
Co.  V.  People,  snp^ra).  There  Is  no  distinction 
between  this  case.  In  so  far  as  It  affects  the 
county  tax,  and  cases  arising  under  the  stat- 
utes authorizing  the  levy  of  township  and 
city  or  village  taxes. 

Appellee  relies  upon  the  case  of  Mix  v.  Peo- 
ple, 72  111.  241.  In  that  case  the  amount  of 
the  county  tax  extended  was  $25,000.  That 
sum  had  been  fixed  by  an  order  of  the  county 
board  which  merely  adopted  the  report  of  a 
committee  recommending  that  a  tax  In  that 
amount  be  levied.  The  only  question  consid- 
ered by  this  court  was  whether  or  not  that 
order  levied  the  taxes.  The  objection  that  the 
county  board  had  not  stated  specifically  the 
various  purposes  for  which  the  tax  was  to  be 
levied  does  not  seem  to  have  been  either  made 
or  considered,  and  the  case  is  therefore  not 
authority  so  far  as  the  objection  now  before 
us  is  concerned. 

We  are  also  referred  to  cases  In  which 
this  court  has  held  that  a  levy  made'  by  tax- 
ing offlcom  of  a  certain  number  of  cents  on 
the  $tOO,  instead  of  fixing  the  total  amount 
of  the  levy,  while  not  in  strict  accordance 
with  the  statute,  was  sufficient,  and  that 
taxes  extended  thereunder  were  valid. 
Those  under  existing  statutes  are  cases  In 
which  the  tax  could  have  been  for  but  one 
purpose,  as  In  Chicago  &  Alton  Railroad  C!o. 
V,  People^  155  UL  276,  40  N.  E.  602,  where. 


on  each  $100  of  the  assessment,  $2  wai 
levied  for  school  purposes  and  $1.50  fw 
building  purposes.  Those  cases  are  dis- 
tinguishable from  the  one  at  bar  by  the  fact 
that  the  tax  levied  by  a  fixed  percentage 
could  be  used  for  one  piupose  only,  and  not 
for  a  number  of  purposes,  as  in  the  case  of 
county  taxes  levied  for  current  expenses. 

Gage'v.  BaUey,  102  Ul.  11,  is  not  in  point, 
as  the  town  tax  there  levied  at  a  certain 
rate  per  cent  was  imposed  under  the  pro- 
visiooB  of  article  10,  c.  103,  Gross'  St.  1868, 
which  differed  materially  from  the  statnte 
now  under  consideration. 

The  objection  to  the  Decatur  town  tax  is 
that  the  certificate  of  the  town  clerk  recites 
that  at  the  annual  town  meeting  held  In 
that  town  it  was  voted  to  levy  $3,000  as  a 
tax  for  town  purposes,  when  it  should  have 
specified  the  purposes  for  which  that  amount 
was  required,  and  the  amount  required  for 
each  purpose.  The  same  objection  is  made 
to  the  Blue  Mound  town  tax.  We  have  so 
frequently  held  that  such  a  designation  of  a 
town  tax  is  insufflclait  that  a  reference  to 
the  cases  on  that  subject  is  no  longer  neces- 
sary. 

The  certificate  of  the  levy  of  town  tax 
made  by  the  town  clerk  of  the  town  of  Long 
Creek  states  that  at  the  annual  town  meet- 
ing there  was  voted  tq  be  levied  as  a  tax 
for  town  purposes  the  sum  of  $432.  At- 
tached to  the  certificate,  when  filed  with  the 
county  clerk,  was  a  statement  under  the 
hand  of  the  town  clerk  specifying  the  pur- 
poses for  which  that  amount  was  to  be 
raised,  and  giving  the  sum  required  for  each 
purpose  The  record  Of  the  annual  town 
meeting,  introduced  in  evidence  by  the  peo- 
ple, also  showed  the  several  purposes  for 
which  the  sum  of  $432  was  required,  to- 
gether with  the  amount  required  for  each 
purpose,  and  corresponded  with  the  state- 
ment attached  to  the  certificate  of  levy. 
The  objection  to  this  levy  Is,  first,  that  It 
does  not  designate  the  purposes  of  the  tax. 
The  statement  attached  to  the  certificate  of 
levy  for  this  town  tax,  we  think,  should  be 
regarded  as  a  part  thereof.  So  considering 
it,  the  certificate  meets  the  requirements  of 
the  statute.  This  statement  showed  the  pur- 
poses of  the  tax  were  to  pay  compensation 
of  town  officers,  to  pay  for  auditing  the  ac- 
counts of  the  town,  and  to  pay  election  ex- 
penses, properly  specifying  the  amount  for 
each  purpose. 

Section  121  of  chapter  139,  Hurd's  Ber. 
St  1903,  directs  the  board  of  auditors  to 
"examine  and  audit  all  charges  and  claims 
against  ttietr  town  and  the  compensation  of 
all  town  officers  except  the  compensation  of 
supervisors  for  county  SMVlces."  Sectiwi 
124  of  the  same  chapter  directs  the  boan)  to 
make  a  certificate  showing  the  claims  and 
demands  allowed,  and  file  the  same  with  tbe 
town  clerk,  and  the  section  then  continues: 
"The  aggregate  amount  thereof  shall  be  cer- 
tified to  the  county  clerk  at  the  same  time 
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and  in  the  same  manner  as  other  amounts  i 
required  to  be  raised  for  town  puii>ose3, 
which  shall  be  levied  and  collected  as  other 
town  taxes."  The  third  paragraph  of  sec- 
tion 40  of  the  same  chapter  authorizes  the 
electors  at  the  annual  town  meeting  to  di- 
rect the  raising  of  money  by  taxation  for 
constructing  roads  and  bridges,  for  the  prose- 
cation  and  defense  of  suits,  and  "for  any 
other  purpose  required  by  law."  The  sec- 
ond objection  to  this  tax  Is  that,  if  It  is  for 
compensation  already  earned  and  expenses 
already  incurred,  the  levy  could  only  be 
made  in  pursuance  of  the  certificate  of  the 
board  of  town  auditors,  as  provided  t^  sec- 
tion 124,  supra,  and  that  If  the  levy  is  for 
future  compensation  and  future  expenses,  no 
power  exists  In  the  electors  at  the  annual 
town  meeting  to  levy  taxes  in  anticipation 
of  claims  and  demands  against  the  town. 
Appellant's  contention  is  that  no  tax  can 
be  levied  by  the  town  authorities  to  pay  the 
comi>enBation  of  its  officers  until  after  the 
claims  for  compensation  have  been  audited 
by  the  town  board  and  certified  to  the  town 
clerk.  If  this  be  the  true  construction  of 
the  statutory  provisions  on  the  subject,  a 
town  officer  who,  for  example,  performs 
some  official  duty  in  the  autumn  of  1904 
after  the  town  clerk  has  filed  his  certificate 
of  levy  for  the  taxes  of  that  year  with  the 
county  clerk,  and  after  the  second  meeting 
of  the  board  of  auditors  in  that  year,  would 
have  his  claim  for  the  performance  of  that 
duty  audited  and  certified  to  the  town  clerk 
in  1905,  and  Included  In  the  tax  levy  of  that 
year,  and  collected  and  paid  to  him  in  1906 — 
about  18  months  after  the  services  had  been 
performed.  We  think  such  a  construction 
violates  the  legislative  intent  as  manifested 
by  the  enactment  under  consideration.  Sec- 
tion 126a  of  chapter  139,  supra,  evidently 
contemplates  the  payment  of  claims  and 
demands  against  the  town  immediately  aftei 
tbey  have  been  audited  and  certified  to  the 
cleric.  The  statute  authorizing  a  levy  of 
taxes  in  accordance  with  the  auditors*  cen 
tificate  and  the  statute  authorizing  a  levy  in 
accordance  with  the  direction  of  the  electors 
at  the  town  meeting  must  be  construed  to- 
gether. We  hold  that  the  electors,  at  the 
annual  town  meeting,  are  authorized  to  levy 
taxes  in  anticipation  of  demands  that  will 
thereafter  arise  against  the  town,  for  serv* 
Ices  rendered  by  its  officers,  and  for  other 
piv^er  charges  of  like  character;  that  when 
the  auditors  make  their  certificate  to  the 
town  clerk  of  claims  and  demands  allowed, 
such  allowances  should  be  Immediately  paid, 
provided  there  is  money  on  hand  in  the 
proper  fund  or  funds  sufficient  for  the  pur- 
pose, the  deficiency,  if  any,  to  be  included 
by  the  town  clerk  in  the  next  certificate  of 
levy  made  by  him,  the  amount  of  such  defi- 
ciency to  be  in  addition  to  the  amount  of 
the  levy  made  by  the  electors  at  their  an- 
nual meeting.  By  pursuing  this  course,  the 
town  will  ordinarily  have  on  hand  funds  to 


meet  its  current  expenses  as  they  arise,  and 
In  case  of  a  deficiency,  the  same  will  be  met 
by  a  levy  made  upon  the  auditors'  certificate. 

The  certificate  of  the  road  and  bridge  tax 
for  the  town  of  Long  Creek  did  not  state  the 
total  sum  required,  but  specified  that  the 
amount  was  60  cents  on  each  $100  valuation. 
Tills  town  is  under  the  "labor"  system,  and 
the  commissioners  attempted  to  act  under 
section  119  of  chapter  121,  Kurd's  Rev.  St. 
1903.  The  certificate  recited  the  purposes 
for  which  the  amount  was  required,  but  did 
not  specify  the  amount  required  for  each  _ 
purpose  or  the  total  amount  of  the  levy.  The  ' 
record  of  the  commissioners'  meeting  at 
which  the  levy  was  made  being  Introduced  in 
evidence,  showing  the  amounts  required  for 
the  several  purposes,  respectively,  and  the 
total  sum,  the  court  permitted  the  certificate 
to  be  amended  by  inserting  the  total  amount 
required  as  shown  by  the  record  of  the  com- 
missioners. The  objection  made  la  that  the 
certificate,  as  amended,  does  not  show  the 
amount  required  for  each  of  the  several  pur- 
poses specified  in  the  certificate. 

We  have  considered  this  question  at  the 
present  term  of  this  court  in  the  case  of 
Cincinnati,  Indianapolis  &  Western  Railway 
Co.  V.  People,  72  N.  B.  770,  and  determined 
that  the  defect  pointed  out  by  this  objection 
is  not  fatal  to  the  tax. 

■  The  document  from  which  the  county  clerk 
extended  the  road  and  bridge  -  tax  for  the 
town  of  Blue  Mound  at  the  rate  of  80  cents 
on  each  flOO  of  valuation  stated  that  the 
rate  per  cent,  agreed  upon  by  the  commis- 
sioners of  highways  at  their  semiannual 
meeting  was  60  cents.  This  document  Is 
signed  by  the  three  commissioners  of  high- 
ways, and  is  not  certified  by  the  town  clerk. 
Attached  to  it  was  the  written  consent  of  the 
assessor  and  board  of  town  auditors,  granted 
upon  the  petition  of  the  commissioners,  for 
an  additional  levy,  not  exceeding  20  cents. 
The  certificate  of  the  commlsslotaers  of  high- 
ways filed  In  the  office  of  the  town  clerk  was 
received  In  evidence,  and  showed  the  rate 
per  cent  to  be  80  cents  instead  of  60  cents, 
and  the  town  clerk  testified  that  by  mistake 
he  wrote  60  cents  In  the  document  filed  with 
the  county  clerk,  and  wliich  be  copied  from 
tbe  one  filed  with  him,  instead  of  80  cents  as 
8X)ecifled  in  the  latter  document  Thereupon 
the  court  permitted  the  people  to  amend  the 
paper  filed  with  the  county  clerk,  on  which 
the  tax  had  been  extended,  by  substituting 
80  cents  for  60  cents,  and  gave  leave  to  the 
town  clerk  to  file  a  certificate  of  the  levy  as 
of  September  8, 1903.  The  town  clerk  there- 
upon made  a  certificate  of  the  levy,  and  dat- 
ed the  same  September  1, 1008,  and  the  same 
was  died  by  the  county  clerk,  during  the 
progress  of  the  trial  of  this  cause,  on  June 
15,  1904,  as  of  September  3,  1903.  The  ob- 
jection made  to  this  tax  is  that  there  wa» 
no  certificate  of  the  town  clerk  on  file  with, 
the  county  cleric  when  this  tax  was  extend- 
ed, and  that  the  filing  of  the  certificate  on 
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June  15,  1904,  came  too  late  to  obviate  this 
objection. 

The  town  Is  under  the  "cash"  system,  and 
the  tax  was  levied  by  the  commissioners  of 
highways  under  sections  13  and  14  of  chap- 
ter 121,  Kurd's  Rev.  St  1903.  Section  16  of 
that  chapter  directs  that  the  certificate  made 
by  the  commissioners  shall  be  lodged  with 
the  town  clerk,  and  that  the  town  clerk  shall 
certify  the  levy  to  the  county  clerk  to  be  by 
him  extended.  In  this  case,  the  town  clerk 
did  not  certify  the  levy,  but.  Instead,  filed 
with  the  county  clerk  the  original  certificate 
made  by  the  commissioners,  accompanied 
by  their  petition  to  the  assessor  and  board  of 
auditors  and  the  consent  of  the  last  men- 
tioned officers  to  the  additional  levy. 

In  Village  of  Bussellville  v.  Purdy,  206 
111.  142,  68  N.  B.  1085,  we  held,  under  a  stat- 
ute requiring  that  a  certified  copy  of  the  tax 
le>7  ordinance  of  a  city  or  village  shall  be 
filed  with  the  county  clerk  as  a  warrant  for 
extending  the  tax  levied  by  the  ordinance, 
that  filing  the  original  of  the  tax  levy  ordi- 
nance or  the  original  of  the  appropriation 
ordinance  upon  which  the  tax  levy  was  bas- 
ed, would  not  authorize  the  clerk  to  extend 
the  tax.  The  same  rule  must  prevail  here. 
The  town  clerk  failed  to  file  a  certificate  of 
the  levy.  There  was  nothing  to  amend.  The 
certificate  of  the  levy  of  the  tax  Is  jurisdic- 
tional. People  v.  Chicago  &  Northwestern 
Railway  C!o.,  183  111.  311,  55  N.  B.  682;  In- 
diana, Decatur  &  Western  Railway  Co.  v. 
People,  201  111.  351,  66  N.  B.  298.  Had  the 
clerk  filed  a  certificate  which  varied  from 
the  certificate  filed  with  him  by  the  highway 
commissioners,  that  variance  might  have 
been  cured  by  amendment  Not  so,  however, 
where  he  failed  entirely  to  file  the  certificate 
required  by  the  statute. 

The  objection  made  to  the  city  tax  of  the 
city  of  Decatur  was  that  it  did  not  appear 
that  the  amounts  levied  for  various  purposes 
by  the  tax  levy  ordinance  had  been  appro- 
priated for  the  purposes  mentioned  In  that 
ordinance.  Within  the  first  quarter  of  the 
fiscal  year,  the  city  council  of  the  dty  of 
Decatur  passed  ther  annual  appropriation 
bin,  properly  specifying  the  objects  and  pur- 
poses for  which  .the  appropriations  were 
made  and  the  amount  appropriated  for  each 
purpose,  the  aggregate  of  the  appropriations 
being  $165,000.  On  the  4th  day  of  Septem- 
ber, 1903,  the  council  passed  the  annual  tax 
levy  ordinance,  which  specified  In  detail  the 
objects  and  purposes  for  which  the  tax  was 
to  be  levied  and  the  amount  levied  for  each 
purpose  or  object  a  certified  copy  of  which 
was  the  county  clerk's  authority  for  extend- 
ing the  city  tax  objected  to.  The  total 
amount  levied  was  $99,755.80.  Bach  object 
and  purpose  specified  in  the  tax  levy  ordi- 
nance as  an  object  and  purpose  for  which 
the  tax  Is  levied  la  specified  In  the  appropri- 
ation bill  as  an  object  and  purpose  for  which 
money  is  appropriated.  In  some  Instances, 
the  amount  appropriated  Is  In  excess  of  the 


amount  levied.  In  no  instance  la  the  amount 
levied  for  a  particular  purpose  In  excess  of 
the  amount  appropriated  for  that  purpose. 
We  do  not  think  the  fact  that  the  amount 
levied  Is  less  than  the  amount  appropriated 
a  valid  objection  to  the  tax  where  the  pur- 
pose for  which  the  levy  is  made  Is  the  same 
for  which  the  appropriation  is  made.  Here 
the  purposes  for  which  the  levy  was  made 
are  the  same  as  those  for  which  the  appro- 
priations were  made,  and  the  tax  should  be 
regarded  as  levied  to  meet  in  part  the  ap- 
propriation bill. 

The  judgment  of  the  county  court  will  be 
reversed  as  to  the  county  tax,  the  town  tass 
of  the  towns  of  Decatur  and  Blue  Mound, 
and  the  road  and  bridge  tax  of  the  town  of 
Blue  Mound,  and  will  be  affirmed  as  to  the 
town  tax  of  the  town  of  Long  Creek,  the 
road  and  bridge  tax  of  the  town  of  Long 
Creek,  and  the  dty  tax  of  the  city  of  Deca- 
tur, and  judgment  will  be  entered  in  this 
court  against  appellant  for  the  town  tax  of 
the  town  of  Long  Creek  in  the  sum  of  f44.05, 
and  In  addition  thereto  5  per  cent  damages 
thereon,  for  the  road  and  bridge  tax  of  the 
town  of  Long  Creek  in  the  sum  of  $229.83, 
and  In  addition  thereto  5  per  cent  damages 
thereon,  and  fOT  the  city  tax  of  the  city  of 
Decatur  in  the  sum  of  $256.05,  and  in  addi- 
tion thereto  6  per  cent  damages  thereon,  and 
the  clerk  of  tUs  court  is  directed  to  trans- 
mit to  the  county  collector  of  Macon  county 
a  certified  copy  of  the  Judgment  herein. 

Affirmed  in  part  and  Jadgment  In  tills 
court 


(213  ni.  225) 

PEOPLE  ex  rel.  CROSBY,  County  Collector. 

V.  CHICAGO,  B.  &  Q.  RT.  CO. 

(Supreme  Court  of  Illinois.     Dec.  22,  1904.) 

llUNICIPAIi    CORPOBATIONS— TAXATION— LEVY— 

SUFFICIENCT. 

1.  The  designation  of  a  tax  as  levied  for 
"town  purposes"  is  insufiBcient  though  the  town 
derk  certifies  that  the  board  of  town  auditors 
certified  to  him  and  filed  in  his  ofBce  for  the 
year  the  levy  was  made  certificates  of  claims 
and  demands  in  a  certain  aggregate  amount, 
where  it  appears  that  the  certificates  of  the 
board  of  auditors  were  made  for  the  sole  por- 
pose  of  authorizing  payment  of  the  daims  so 
certified  as  having  been  allowed. 

2.  A  contention  that  as  the  ordinary  expensu^ 
of  a  town  cannot  be  incladed  in  the  levy  made 
by  the  electors  at  Uie  annual  town  meeting,  but 
that  such  expenses  after  being*  audited  must  bt 
met  by  a  tax,  certified  by  the  town  deric,  based 
on  the  auditors'  certificate,  a  judgment  was  war- 
ranted for  the  town  for  taxes  extended  as  for 
"town  purposes"  on  certificates  of  the  auditor 
made  to  the  clerk  for  the  sole  purpose  of  au- 
thorizing payment  of  daims  certified  as  allow- 
ed, is  untenable. 

Appeal  from  Mercer  County  Court;  W.  T. 
Church,  Judge. 

Proceeding  by  the  pe<^le,  on  the  rdatioo 
of  Henry  Crosby,  county  collector,  to  subject 
lands  of  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  to  the  payment  of  taxes. 
From  a  judgment  for  defendant  plaintiff 
appeals.    Affirmed. 
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This  was  an  application  made  by  appellant 
to  the  county  court  of  Mercer  county,  at  the 
June  term,  1004,  seeking  judgment  against 
the  real  estate  of  appellee  for  delinquent  tax- 
es of  the  year  1903.  Appellee  filed  written 
objections  to  the  town  tax  of  each  of  the 
towns  of  Rlvoll,  Greene,  Mercer,  Mlllersburg, 
New  Boston,  and  Kelthsburg,  the  ground  of 
the  objections  being  that  the  town  tax  In 
each  Instance  was  levied  for  "town  pur- 
poses," and  that  such  designation  of  the  tax 
was  not  sufficient.  The  certificate  of  the 
levy  and  the  record  of  the  annual  town  meet- 
ing of  each  of  the  towns  mentioned  were 
Introduced  In  evidence,  from  which  the  facts 
appear  as  stated  in  the  objections.  Appel- 
lant then  introduced  in  evidence  the  record 
of  the  town  auditors  In  each  of  the  towns  of 
Rlvoll,  Greene,  Mlllersburg,  and  Kelthsburg, 
showing  by  certificates  contained  therein  that 
at  the  meetings  held  by  the  auditors  In  each 
town  in  September,  1902,  and  March,  1903, 
certain  claims  against  the  town  had  been  al- 
lowed by  the  auditors,  and  certificates  made 
to  that  effect,  except  In  the  case  of  the  town 
of  Kelthsburg,  where  the  record  Introduced 
showed  a  certificate  made  at  the  March 
meeting  only.  The  appellant  was  then  per- 
mitted, over  the  objection  of  appellee,  to 
amend  the  certificate  of  levy  made  by  the 
clerk  of  the  town  of-  Greene,  by  inserting 
therein  the  following  words:  "And  I  also 
certify  that  the  board  of  town  auditors  of  the 
town  of  Greene  aforesaid  have  certified  to 
me  and  have  filed  In  my  office  certificates 
during  the  past  year  of  claims  and  demands 
audited  by  them  In  the  aggregate  amount  of 
six  hundred  and  forty-two  dollars  and  eighty- 
five  cents  ($642.85),"  and  a  like  amendment 
over  like  objection  was  made  of  the  certifl- 
cate  of  levy  of  the  town  tax  of  each  of  the 
towns  of  Rlvoll,  Mlllersburg,  and  Kelthsburg; 
and  the  appellant  then  sought  judgment 
agalfist  the  real  estate  of  appellee  for  such 
sum  as  appellee's  property  would  bear  as  Its 
pro  rata  share  of  a  town  tax  in  each  town 
equal  in  amount  to  the  sum  shown  by  the 
amendment  to  have  been  certified  by  the 
auditors  of  that  town.  The  court,  however, 
sustained  the  objections,  and  refused  judg- 
ment, and  the  case  comes  here  by  appeal. 

It  is  urged  by  counsel  for  the  people  that 
the  certificates  foimd  In  the  record  of  the 
town  auditors  were.  In  each  instance,  a  prop- 
er basis  for  certifying  such  a  tax  levy  as  Is 
made  to  appear  by  the  amended  certificate 
of  levy.  An  Inspection  of  these  certificates 
found  In  the  record  of  the  board  of  town  au- 
ditors does  not  show  that  they  were  made  as 
a  basis  for  a  tax  levy.  There  Is  no  language 
In  either  certificate  to  Indicate  that  it  was 
the  purpose  of  the  aitdltors  to  have  the 
amount  of  claims  audited  certified  to  the 
county  clerk  to  be  extended  as  a  town  tax. 
Each  was  apparently  made  for  the  sole  pur- 
pose of  authorizing  the  payment  of  the 
claims  which  it  is  certified  were  allowed. 
For  aught  that  appears  In  the  record  in  this 


cause,  ther6  may  h&ve  been  lands  In  abun- 
dance in  the  town  treasury  to  meet  the 
claims  audited,  and  such  claims  may  have 
been  paid  prior  to  the  time  the  town  clerk's 
certificate  of  levy  was  originally  filed  In  each 
Instance.  It  is  also  urged  by  appellant  that 
a  levy  to  meet  the  ordinary  expenses  of  the 
town,  sacb  as  salaries  of  town  officers,  elec- 
tion expenses,  etc.,  cannot  be  included  In  the 
levy  made  by  the  dectors  at  the  annual  town 
meeting,  but  that  such  expenses,  after  being 
audited,  must  be  met  by  a  tax,  certified  by 
the  town  clerk,  based  upon  the  auditors'  cer- 
tificate; and  that  this  presents  an  additional 
reason  for  holding  that  a  judgment  should 
have  been  entered  for  town  taxes  extended  in 
accordance  with  the  four  amended  certificates 
of  levy. 

William  3.  Graham,  State's  Atty.,  for  ap- 
pellant McArthur  &  Cooke  (Chester  M. 
Dawes,  of  counsel),  for  appellee. 

PER  CURIAM.  Questions  arising  upon 
the  assignment  of  error  attached  to  this  rec- 
ord have  been  determined  by  this  court  ad- 
versely to  the  contentions  of  appellant  in  the 
cases  of  People  v.  Indiana,  Illinois  &  Iowa 
Railroad  Co.,  206  111.  612,  69  N.  E.  675,  and 
Cincinnati,  Indianapolis  &  Western  Railway 
Co.  V,  People,  72  N.  B.  770.  To  again  discuss 
them  would  be  profitless. 

The  judgment  of  the  county  court  will  be 
affirmed.    Judgment  affirmed. 


(213  111.  164) 
MURPHY  V.  PEOPLE. 
(Supreme  Court  of  Illinois.     Dec.  22,  1904.) 

■VIDENCB— VITAI.    STATISTICS— KABBIAOE     EBO- 
OBDS— PBOOF— HAHDWBITINQ — LEGIT- 
IMACY—LKaACITS—TAXATIO  N . 

1.  Where  the  laws  of  the  state  where  vital 
statistics  were  kept  by  the  pastor  of  a  church 
did  not  require  such  records  to  be  kept,  and  did 
not  authorize  their  introduction  in  evidence  to 
prove  a  marriage,  the  record  of  a  marriage  so 
kept  was  Inadmissible  to  prove  the  same,  after 
the  death  of  the  clergyman  making  it,  without 
jiroof  that  the  record  was  in  his  handwriting. 

2.  Evidence  held  insufficient  to  establish  that 
an  entry  of  a  marriage  in  the  record  of  a 
church  was  in  the  handwriting  of  the  clergy- 
man alleged  to  have  i>erformed  the  same. 

3.  In  a  proceeding  for  the  assessment  of  an 
inheritance  tax  on  a  legacy,  evidence  held  in- 
sufficient to  show  that  the  legatee  was  the  legit- 
imate daughter  of  testator's  brother,  within  3 
Starr  &  G.  Ann.  St  1896,  p.  3528,  c.  120,  S  1. 
fixing  the  rate  of  inheritance  tax  on  legacies  to 
nieces  at  2  per  cent 

Appeal  from  Co<^  (bounty  Court;  O.  N. 
Carter,  Judge. 

Proceeding  by  the  people  for  the  collec- 
tion of  an  Inheritance  tax  on  a  legacy  be- 
queathed to  Anna  Murphy  by  the  will  of 
Bernard  Von  Glahn,  deceased.  From  a  judg- 
ment In  favor  of  complainant,  the  legatee 
appeals.    Affirmed. 

J.  S.  Dudley,  for  appellant  H.  J.  Ham- 
lin, Atty.  Gen.  (E.  M.  Ashcraft;  of  counsel), 
for  the  People. 


Digitized  by 


Google 


JC 


780 


72  NOBTHEiASTBRN  BEPORTBB. 


(to. 


BOGOS,  3.  Bernard  Von  Olahn,  late  of 
Cook  county,  deceased,  by  blB  will,  dated 
December  24,  1001,  bequeathed  the  sum  of 
$8,000  to  Anna  Murphy,  the  appellant  An 
inheritance  tax  of  |3  per  $100  on  said  leg- 
acy of  $8,000,  being  the  sum  Of  $240,.  was 
ordered  by  the  county  court  of  Cook  county 
to  be  deducted  by  the  executor  of  said  de- 
ceased from  said  legacy  and  paid  to  the 
county  treasurer  of  Cook  county. 

Section  1  of  the  revenue  act  (3  Starr  ft 
a  Ann.  St  1896,  p.  3528,  c.  120)  directs  that 
the  rate  of  Inheritance  tax  on  legacies  to  a 
niece  of  the  testator  shall  be  $2  on  each 
$100  in  excess  of  $2,000.  The  appellant 
claimed  that  Hlldebrand  August  Yon  Olahn, 
a  brother  of  the  testator,  and  one  Mrs. 
Martha  McCabe,  a  widow,  were  husband  and 
wife,  and  that  she  was  born  of  that  union, 
and  was  therefore  the  niece  of  the  testator, 
and  entitled  to  have  $2,000  of  said  legacy 
free  from  inheritance  tax,  and  that  only  $2 
on  the  $100  of  the  remainder  of  said  legacy 
could  be  lawfully  deducted  therefrom.  Upon 
a  hearing  the  county  court  of  Cook  county 
declared  that  it  was  not  established  that 
nudebrand  August  Von  Glahn  and  Mrs. 
Martha  McCabe,  the  mother  of  appellant, 
were  husband  and  wife,  and  consequently 
that  it  did  not  appear  that  appellant  was  the 
niece  of  the  said  Bernard  You  Glahn,  and 
directed  the  inheritance  tax  to  be  deducted 
from  the  legacy  and  paid  into  the  county 
treasury  at  the  rate  of  $3  on  each  $100  of 
the  full  amount  of  the  legacy.  The  appellant 
was  born  of  the  body  of  said  Martha  Mc- 
Cabe, and  it  was  quite  well  established  that 
said  Hlldebrand  August  Von  Glahn  was 
her  father,  but  we  ogree  with  the  county 
court  that  it  was  not  shown  that  the  mar- 
riage relation  existed  between  said  Hllde- 
brand August  Yon  Glahn  and  said  Martha 
McCabe.  The  appellant  sought  to  prove  that 
a  marriage  ceremony  was  celebrated  between 
said  Hlldebrand  August  Yon  Glahn  and  said 
Martha  McCabe  at  St  Andrew's  Catholic 
Church,  in  New  York,  in  May,  1850,  and  that 
she  was  the  only  issue  of  that  marriage.  A 
book  purporting  to  contain  the  records  of 
marriages  celebrated  in  said  St  Andrew's 
Catholic  Church  from  April  15,  1842,  to  No- 
vember 1,  1851,  was  offered  in  evidence,  on 
one  of  the  pages  whereof  appeared  what 
purported  to  be  the  record  of  the  celebration 
of  the  marriage  of  one  August  Yon  Glahn 
and  Martha  McCabe,  by  Father  Michael  Cur- 
ran,  the  pastor  or  rector  of  said  church,  on 
the  20th  or  23d  day  of  May,  1850.  The  court 
refused  to  receive  the  book  in  evidence.  It 
is  not  contended  that  any  other  competent 
or  sufficient  evidence  of  a  ceremonial  mar- 
riage between  the  parties  was  produced,  but 
It  Is  urged  that  the  court  erred  in  refusing 
to  admit  the  church  record  in  evidence. 

The  laws  of  the  state  of  New  York  in  force 
at  the  time  of  the  alleged  entries  in  the  rec- 
ord of  the  church  did  not  require  that  pastors 
of  churches  should  keep  a  record  of  mar- 


riages celebrated  by  them,  nor  did  sndi  laws 
authorize  the  introduction  in  evidence  of 
such  records  as  a  means  of  proving  a  mar- 
riage. Father  Curran  had  departed  this  life 
long  prior  to  the  hearing  of  the  cansfe  It 
seems  to  bave  been  the  view  of  the  trial 
jndge  that  in  cases  where,  as  here,  the  pastor 
who  It  is  alleged  had  made  the  entries  In  the 
record  of  the  church  was  not  living.  It  was 
essential  to  the  admissibility  of  the  record 
In  evidence  that  it  should  be  shown  that  the 
record  was  in  the  liandwriting  of  such  pas- 
tor. Evidence  was  heard  upon  that  ques- 
tion, and  the  court  held  it  was  not  proven 
that  the  entry  in  question  was  in  the  band- 
writing  of  the  rector.  Father  Curran.  With- 
out being  understood  as  ruling  at  all  on  the 
question  whether  the  church  records  would 
have  been  admissible  in  any  event.  It  is  quite 
clear  from  all  authorities  upon  tbe  ques- 
tion that  It  is  requisite  to  the  admission  of 
such  records  tlut  it  sbnll  be  made  to  ap- 
pear that  the  entries  were  made  by  the  per- 
son whose  duty  It  was  to  make  tbem.  1 
Greeuleaf  on  Evidence,  f  485;  Kennedy  v. 
Doyle,  10  Allen,  101.  We  concur  in  tbe  con- 
clusion reached  by  the  trial  Judge  that  the 
evidence  did  not  Justify  the  view  that  tbe 
entry  in  question  in  tbe  church  record  was  in 
tbe  handwriting  of  tbe  pastor,  Fatber  Onr- 
ran. 

A  photograph  of  the  page  of  tbe  drarcb 
record  on  which  were  the  entries  of  mar- 
riages from  May  17  to  June  13,  1850,  both 
inclusive,  has  been  incorporated  in  the  rec- 
ord for  our  inspection.  The  entry  of  12  mar- 
riages conceded  to  be  In  the  handwriting  of 
Father  Curran  appear  on  the  page  in  addi- 
tion to  the  entry  in  dispute.  Three  wit- 
nesses, experts  in  handwriting,  testified  that 
In  their  opinion  the  body  of  the  disputed  en- 
try was  not  in  the  handwriting  of  Father 
Curran.  Documents  conceded  to  be  in  the 
handwriting  of  appellant  were,  without  ob- 
jection, submitted  to  the  inspection  of  the 
experts,  and  all  expressed  the  opinion  that 
the  body  of  the  disputed  entry  was  in  the 
handwriting  of  appellant  It  was  tbe  opin- 
ion of  tbe  expert  witnesses  that  the  entry  In 
dispute  had  been  written  on  the  page  many 
years  after  the  other  entries  thereon.  Two 
of  the  expert  witnesses  testified  that  an  in- 
gredient used  in  compounding  the  ink  with 
which  the  disputed  entry  was  written  was 
not  in  use  in  making  ink  in  1850,  when  that 
entry  purimrted  to  have  been  made,  and  that 
such  Ingredient  was  not  used  In  making  Inks 
tmtil  1890 — about  40  years  after  tbe  pur- 
ported time  of  the  entry.  We  have  examined 
tbe  photographic  page  of  the  record.  The 
writing  in  the  disputed  entry  is  so  plalnl.v 
different  from  that  of  tbe  other  entries  made 
by  Father  Curran  as  to  attract  the  attention 
at  but  a  casual  glance.  The  difficulty  in 
comparing  the  writing  of  the  disputed  and 
the  other  entries  Is  not  to  detect  points  of 
difference,  but  to  find  any  points  of  resem- 
blance. The  entry  In  diqitute  Is  near  tbe  cen- 
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ter  of  tiie  page,  and  In  a  space  tbat,  If  Itls  a 
forgery,  most  have  been  left  anflllefl  by 
Father  Cnrran.  (^unsel  for  appellant  urges 
this  fact  as  strongly  indicating  that  the  en- 
try ■was  regularly  made,  and  Is  not  a  forgery. 
A  close  inspection  deprives  this  suggestion 
of  all  of  Its  force.  On  the  margin  at  the  left 
side  of  the  space  on  the  page  there  appears 
In  writing  the  date  "20"  and  the  words  "hur- 
ried off."  These  figures  and  words  are  in 
the  same  handwriting  as  all  of  the  other  en- 
tries made  by  Father  Curran.  A  figure 
**3"  has  been  written  orer  the  "0"  In  the 
date,  leaving  the  "0,"  however,  still  plainly 
discernible.  We  have  no  doubt  from  the  ap- 
pearance of  the  page  that  on  the  20tfa  day 
of  May,  1850,  Father  Curran  began  to  make 
an  entry  of  a  marriage  on  the  page  where 
the  disputed  entry  now  appears,  but  that  the 
parties  "hurried  off"  without  having  the 
ceremony  completed,  or  they  were  or  he  was 
"hurried  off"  before  he  had  time  to  complete 
the  record.  He  therefore  wrote  the  words 
"hurried  off"  Just  below  the  date  "20,"  and 
thus  It  was,  no  doubt,  that  the  blank  space 
was  left  between  the  entries  on  the  page. 
That  the  entry  was  written  in  this  blank 
space  by  some  other  person  than  Father  Cur- 
ran does  not  admit  of  any  doubt. 

We  concur  in  the  view  reached  by  the 
learned  trial  Judge  that  the  other  proof  In 
the  record  is  not  sufficient  to  Justify  the  con- 
clusion that  nildebrand  August  Von  Glahn 
and  Martha  McCabe  bore  the  relation  of  bus- 
baud  and  wife.  We  find  testimony  in  the 
record  tending  to  prove,  and  other  testimony 
tending  to  disprove,  the  fact  of  such  mar- 
riage by  general  reputation.  The  repute  of 
marriage  was  based  almost  wholly  on  al- 
leged statements  of  Hlldebrand  August  Von 
Glahn.  The  testimony  of  appellant  tended  to 
show  cohabitation  matrimonial  in  character 
in  1863.  She  was  then  of  the  age  of  seven 
years.  That  said  Von  Qlahn  had  had  sexual 
Intercourse  with  the  mother  of  the  appellant 
In  New  York  City,  and  believed  that  the  ap- 
pellant was  the  fruit  of  such  Intercourse, 
Is  well  established  from  his  statements.  The 
appellant  came  to  Chicago,  where  he  lived, 
when  she  was  about  14  years  of  age,  and  he 
gave  her  money,  and  after  she  returned  to 
Xew  York  be  caused  her  to  be  educated  at 
his  expense,  and  provided  for  her  until  his 
-death.  She  visited  him  in  Chicago  during 
her  vacations,  and  there  is  much  force  in 
the  suggestion  of  counsel  that  bis  statements 
made  to  friends  in  Chicago,  relied  upon  to 
prove  bis  marriage  with  her  mother,  were 
made  to  shield  the  appellant  from  the  impu- 
tation of  Illegitimacy.  In  bis  will  he  be- 
queathed to  her  the  Income  for  life  accruing 
on  a  fund  of  $10,000,  the  principal  whereof 
he  directed  should  be  paid  "to  her  children 
lawfully  begotten."  In  this  bequest  the  ap- 
pellant Is  expressly  described  by  the  testator 
as  "Anna,  daughter  of  Martha  McCabe,  who 
-claims  said  Anna  to  be  my  child."  The  dec- 
larations of  the  father,  in  his  will,  as  to 


the  legitimacy  of  his  child,  impresa  us  as 
the  better  guide  to  the  real  truth  of  the  mat- 
ter than  the  oral  statements  made  by  him, 
as  testified  to  by  the  witnesses.  The  dec- 
larations In  the  will  are  inconsistent  with 
the  existence  of  the  marriage  relation  of  the 
testator  and  Martha  McCabe.  The  conduct 
of  said  Von  Olahn  was  also  Inconsistent  with 
the  existence  of  sncb  marriage  relation,  un- 
less the  presiunption  be  indulged  that  he 
willfully  committed  bigamy.  On  the  8th 
day  of  August,  1863,  while,  as  he  then 
knew,  said  Martha  McCabe  was  still  living, 
he  entered  into  the  marriage  relation  with 
Matilda  Busse  in  Chicago,  and  such  mar- 
riage was  celebrated  by  ceremonials  and 
lawful  forms.  The  issue  of  that  marriage 
was  one  son,  who  is  still  living.  Said  Von 
Glahn  lived  in  the  city  of  Chicago  during 
the  remainder  of  his  lifetime.  His  death  oc- 
curred on  the  6th  day  of  April,  1874.  We 
are  not  to  presume  that  he  was  guilty  of 
bigamy,  but  the  presumption  is  in  favor  of 
hiS'  innocence  and  of  the  legality  of  the  mar- 
riage which  was  formally  solemnized.  19 
Am.  Sc  Eng.  Ency.  of  Law  (2d  Ed.)  p.  1206. 
Martha  McCabe  survived  Von  Olahn  more 
than  12  years.  She  lived  .during  the  last 
five  or  six  years  of  her  lifetime  in  Chicago, 
but  did  not  seek  to  enforce  any  right,  as 
widow,  against  his  estate,  though  he  was 
the  owner  of  valuable  property  at  the  time 
of  his  death.  Nor  is  it  shown  that  she  ever, 
at  any  time  during  her  lifetime,  attempted  to 
assert  any  legal  right  under  the  marriage  re- 
lation. The  presumptions  of  a  prior  mar- 
riage with  Martha  McCabe  are  too  weak  to 
be  allowed  to  operate  to  render  void  the 
drily  solemnized  marriage  between  Hllde- 
brand August  Von  Glahn  and  Matilda  Busse. 
The  order  and  Judgment  of  the  county  court 
are  affirmed. 
Judgment  affirmed. 


(213  lU.  1S8) 

WATHBN  et  al.  v.  ALLISON  DITCH  DIST. 
NO.  2. 

(Supreme  Court  of  Illinois.    Dee.  22,  1904.) 

DBAINB— BENEfTTS  —  ASSEBSKENT— EXCESSIVB- 

KBSS — PBIMA  FACIE  CASE — BEBUTTINQ 

EVIDENCE— SUFFICIENCY. 

1.  In  a  proceeding  to  assesis  the  benefits  to 
lands  embraced  in  a  ditch  district,  wiiere  the 
Jnry  was  impaneled  under  2  Starr  &  C.  Aon. 
St.  IS&O,  p.  1509,  c.  42,  par.  45,  evidence  exam- 
ined, and  held  BufScient  to  show  tliat  the  as- 
sesBmcnt  of  the  benefits  on  214.90  acres  of  land 
at  $555.40  was  excessive,  and  therefore  sufficient 
to  overcome  the  prima  facie  case  made  by  the  as- 
sessment roll. 

2.  A  prima  facie  case  cannot  prevail  If  rebut- 
ted or  the  contrary  is  shown  by  competent 
proof. 

Appeal  from  Lawrence  County  Court;  J. 
D.  Madding,  Judge. 

Proceeding  by  the  Allison  Ditch  District 
No.  2  against  Elizabeth  L.  Wathen  and  oth- 
ers to  assess  benefits.  From  the  Judgment, 
Elizabeth  L.  Wathen  appeala    Beversed. 
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Totatn  &  Kingsbury,  for  appellant  B.  B. 
Rowland  and  C  J.  Borden,  for  appellee. 

B0G6S,  J.  The  Jury  Impaneled  by  the 
county  court  of  Lawrence  county  under  the 
proTlslons  of  paragraph  45  of  chapter  42,  2 
Btarr  &  C.  Ann.  St  1896,  p.  1509,  to  assess 
the  benefits  to  the  lands  embraced  within 
Allison  Ditch  District  No.  2,  In  said  county, 
by  the  construction  of  the  drainage  ditch, 
returned  a  total  assessment  of  $627.40  for 
benefits  to  214.90  acres  of  land  belonging  to 
the  appellant  The  lauds  consisted  of  two 
tracts,  described  as  follows:  The  fractional 
northwest  quarter  of  section  27,  town  4 
north,  range  10  west,  148.65  acres,  which 
was  assessed  for  $348.65,  and  the  fractional 
north  half  of  the  southwest  quarter  of  said 
section  27,  containing  66.25  acres,  which  was 
assessed  for  $278.75.  The  appellant  filed 
objections  to  the  assessment,  in  substance, 
that  the  lands  were  so  situated  that  they 
were  not  in  any  way  benefited  by  the  ditch, 
except  for  sanitary  purposes,  and.  that  each 
tract  was  assessed  for  benefits  In  a  greater 
amount  than  any  benefits  derived  from  the 
work.  The  Jury  was  reconvened,  and  the 
evidence  bearing  upon  the  objt£t<lons  was 
submitted;  the  result  being  a  rcuuctlon  of 
the  benefits  assessed  to  the  fractional  north- 
west quarter  to  $292.65  and  a  reduction  of 
the  benefits  to  the  fractional  north  half  of 
the  southwest  quarter  to  $262.75;  being  a 
total  reduction  of  $72.  The  appellant  con- 
tended that  It  was  shown  by  the  evidence 
that  the  said  lands  were  not  benefited  to 
any  extent  by  the  construction  of  the  ditch, 
except  possibly  for  sanitary  purposes,  and 
has  perfected  this  appeal. 

It  was  stipulated  that  a  tax  of  25  cents 
per  acre  was  the  extent  of  the  benefits  con- 
ferred on  the  land  for  sanitary  purposes. 

Five  witnesses  gave  testimony  on  the  hear- 
ing, all  of  whom  were  Introduced  by  the  ap- 
pellant The  northernmost  end  of  the  ditch 
(being  the  starting  point  thereof)  Is  between 
one-third  and  one-half  miles  south  of  the 
nearest  part  of  the  appellant's  lands,  and 
south  of  the  westernmost  limits  thereof. 
There  was  no  conflict  In  the  testimony  of  the 
dUFerent  witnesses.  It  appeared  from  their 
testimony  that  the  greater  part  of  the  ap- 
pellant's lands  slopes  toward  the  east  and 
southeast;  that  a  ridge  or  elevation  extends 
from  north  to  south  across  the  lands,  and 
somewhat  west  of  the  center  of  the  tracts, 
and  that  all  of  the  water  falling  or  coming 
on  the  lands  east. of  the  ridge  flows  to  the 
east  and  the  south,  and  does  not  reach  the 
head  of  the  ditch,  and  could  not  be  carried 
there  against  the  natural  course  of  drain- 
age, except  by  the  construction  of  a  long, 
expensive  ditch  through  the  ridge.  The  tes- 
timony also  showed  that  the  only  portion  of 
the  land  which  needed  drainage  west  of  the 
ridge  was  in  the  southwest  corner,  where 
there  was  •  small  pond  or  depression,  which,  1 


In  occasional  seasons  only,  rendered  an  Stxe 
and  a  half  or  two  acres  of  the  land  too  wet 
for  cultivation;  that  to  drain  this  portion 
of  the  land  would  require  the  construction 
of  a  ditch  one-half  mile  In  length  in  order 
to  reach  the  head  of  the  district  ditch.  Some 
of  the  witnesses  thought  such  a  ditch  would 
drain  the  depression  or  pond  only,  and  one 
witness  thought  that  possibly  12  acres  In 
the  southwest  comer  might  be  benefited  by 
the  construction  of  a  ditch  from  the  pond 
south  to  the  head  of  the  drainage  ditch ;  but 
all  agreed  that  the  expense  of  digging  the 
ditch  from  the  pond  to  the  drainage  ditch 
would,  when  the  small  tract  benefited  was 
considered,  be  too  great  to  Justify  that 
course.  The  witnesses  were  all  farmers. 
Four  of  them  had  cultivated  the  lands  of 
appellant — two  of  them  for  five  years,  one 
for  two  seasons,  and  the  other  was  the  hus- 
band of  appellant,  who  had  known  or  culti- 
vated all  or  a  portion  of  the  farm  for  more 
than  30  years.  The  other  of  the  five  wit- 
nesses had  lived  for  12  years  within  one- 
fourth  mile  of  the  lands.  The  testimony  of 
these  witnesses.  If  there  was  no  reason  for 
refusing  It  weight  and  credit  plainly  dem- 
onstrated that  the  assessment  was  grossly 
excessive.  There  Is  no  other  testimony  to 
be  found  In  the  record. 

Ciounsel  for  the  appellee  district  say  this 
testimony  Is  not  sofflclent  to  overcome  the 
prima  facie  case  made  by  the  assessment  roll 
returned  by  the  Jury  after  the  personal  view 
of  the  premises  by  them,  "and  the  evidence 
of  the  engineers."  The  assessment  roll 
makes  a  prima  facie  case  that  the  assess- 
ment Is  correct,  and  is  sufflcient  to  establish 
that  fact  if  not  rebutted.  But  here  the  ob- 
jector produced  evidence  showing  the  as- 
sessment to  be  unjust  Such  proof  being 
produced,  the  presumption  was  not  of  Itself 
sufflcient  to  authorize  the  confirmation  of 
the  assessment,  but  the  case  made  by  the 
proofs  offered  by  the  objector  must  be  met 
by  other  testimony.  Prima  facie  evidence 
means  evidence  which  is  sufflcient  to  estab- 
lish the  fact  unless  rebutted.  22  Am.  &  En& 
Ency.  of  Law  (2d  Ed.)  1294.  A  prima  fade 
case  cannot  prevail  If  rebutted  or  the  con- 
trary shown  by  competent  proof.  Lovell  t. 
Drainage  District,  159  111.  188,  42  N.  E.  600. 
It  does  not  appear  from  the  record  that  the 
engineer  testified  on  the  hearing  before  the 
jury,  nor  do  we  find  anything  in  the  record 
to  show  that  the  engineer  at  any  time  took 
any  action  whatever  with  reference  to  these 
tracts  of  land.  The  testimony  submitted  to 
the  Jury  plainly  and  fully  rebutted  the  pre- 
sumption arising  from  the  return  of  the  a>- 
sessment  roll,  and  the  trial  court  erred  In  re- 
fusing to  set  aside  the  verdict  and  grant  a 
new  trial.  The  judgment  must  be,  and  is, 
reversed,  and  the  cause  will  be  remanded 
for  such  other  and  further  proceedings  as  n 
law  and  Justice  shall  nppertali^ 

Beversed  ana  remaudt-vl. 
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(212  111.  532) 

WOOD  V.   SUPREME    RULING   OF    FRA- 
TERNAL MYSTIC  CIRCLE. 
(Supreme  Court  of  Illinois.    Dec.  22,  1004.) 

IN8T>RANCK  —  BENEnOIAL  A8800IATIORB  —  OB- 
OAHIO  LAW— By-IiA.WB— AGS  LUaT— AOOEFT- 
ING  ICEMBES  ABOVE  LXIUT— ESTOFFBL. 

1.  In  the  absence  of  evidence,  it  will  not  be 
presumed  that  the  statutes  of  New  Jersey  con- 
tain any  limitation  as  to  the  age  of  persons  to 
whom  insurance  may  be  issued  by  fraternal  ben- 
efit associations  organized  under  the  laws  ot 
that  state. 

2.  The  certificate  of  organisation  of  a  foreign 
beneficial  assodation  provided  that  the  associa- 
tion should  receive  persons  for  membership  of 
the  ages  named  by  the  national  council,  and 
such  council  enacted  a  by-law — designated  a 
constitution — which  provided  that  membership 
should  not  be  granted  to  any  one  older  than 
59  years  at  his  nearest  bhrthday.  An  applica- 
tion for  membership  stated  that  the  applicant 
was  50  years  of  age  at  his  nearest  birthday, 
when  in  fact  the  applicant  was  older,  but  the 
true  date  of  his  birth  waa  stated  in  the  ap- 
plication. A  certificate  of  membership  was  is- 
sued, and  for  more  than  two  years  the  associa- 
tion accepted  payment  of  assessments.  Held,  in 
an  action  on  tiie  certificate,  that  the  associaUon 
was  estopped  from  taking  advantage  of  the  fact 
that  insured  was  above  the  age  limit;  such 
limit  not  having  been  fixed  by  the  organic  law 
of  the  association,  and  it  having  been  within 
the  power  of  the  association  to  determine  in- 
sured's real  age. 

Appeal  from  Appellate  Court,  First  Dl»- 
trlct. 

Action  by  Mary  E.  Wood  against  the  Su- 
preme Ruling  of  the  Fraternal  Mystic  Cir- 
cle. From  a  judgment  of  the  Appellate  Court 
reversing  a  Judgment  in  favor  of  plalntUf, 
plaintiff  appeals.    Reversed. 

This  was  an  action  of  assumpsit,  commen- 
ced In  the  superior  court  of  Cook  county  by 
the  appellant  upon  a  benefit  certificate  issu- 
ed upon  the  life  of  her  husband,  Joseph  H. 
Wood,  in  which  she  was  named  as  benefi- 
ciary, by  the  Order  of  the  Protectors,  a  fra- 
ternal benevolent  Insurance  association  or- 
ganized under  the  laws  of  the  state  of  New 
Jersey,  the  obligations  of  which  had  be«i 
assumed  by  appellee,  the  Supreme  Ruling  of 
the  Fraternal  Mystic  Circle,  a  fraternal  be- 
nevolent insurance  association  organized  un- 
dw  the  laws  of  the  state  of  Pennsylvania. 
Tbe  declaration  was  In  the  usual  form,  and 
pleas  and  replications  were  filed,  and  a  Jury 
was  waived,  and  a  trial  bad  before  the  court, 
wbl(^  resulted  in  a  finding  and  Judgment  in 
favor  of  plalntur  for  $556.10,  which  Judg- 
ment, on  appeal  to  the  Appellate  Court  for 
the  First  District,  was  reversed,  without  re- 
manding tbe  cause;  and,  a  certificate  of  im- 
portance having  been  granted,  plalntiif  has 
brought  the  case  to  this  court  by  appeal. 

It  appears  from  the  evidence,  which  was 
in  the  form  of  a  stipulation,  that  Joseph  H. 
Wood,  in  his  application  for  membership  In 
the  Order  of  the  Protectors,  which  bore  date 
March  10.  1898,  stated  "he  was  fifty-nine 
rears  of  age  at  his  nearest  birthday,  and 
was  bom  June  8,  1838."    He  also   stated 

f  1.  S««  STidenc«b  voL  20,  Cent  Dig.  |  101. 


therein:  "I  hereby  consent  and  agree  that 
any  untrue  or  fraudulent  statements  made 
herein  or  any  concealment  of  facts  by  me  In 
this  application,  or  my  suspension  or  expul- 
sion from  or  voluntary  severing  my  connec- 
tions with  tbe  Protectors,  shall  forfeit  the 
rights  of  myself  and  my  beneficiaries  to  all 
benefit  and  privileges  therein.  I  agree  to 
make  punctual  pajrment  of  all  dues  for  which 
I  may  become  liable,  and  conform  In  all  re- 
spects to  the  laws,  rules  and  usages  of  the 
Protectors  now  la  force  or  which  may  here- 
after be  adopted  by  the  governing  board  or 
executive  committee,  and  I  further  agree 
that  this  application,  the  said  laws,  rules 
and  usages  of  the  Protectors  and  the  certifi- 
cate of  membership  Issued  to  me,  shall  con- 
stitute the  contract  between  the  Protectors 
and  myself  and  my  beneficiaries." 

The  certificate  of  organization  of  the  Order 
of  the  Protectors  provided  the  association 
should  receive  persons  for  "beneficial  mem- 
bership of  such  ages  as  limited  or  named  by 
the  national  council,"  and  the  constitution 
and  by-laws  of  said  order  in  force  at  the  time 
the  application  was  made,  and  the  certificate 
issued  to  the  assured,  provided  that  such 
membership  should  not  be  granted  to  "any 
one  who  Is  younger  than  eighteen  years  or 
older  than  fifty-nine  years -of  age  at  nearest 
birthday  at  date  of  Initiation."  Joseph  H. 
Wood  died  September  21,  1000,  and  It  was 
admitted  that  be  had  paid  to  the  Order  of 
the  Protectors  and  appellee  all  charges  and 
assessments  from  the  time  he  was  admitted 
to  membership  in  the  order  to  the  time  of  his 
death,  lawfully  assessed  against  him,  which, 
with  interest,  aggregated  the  sum  of  $962.42, 
which  amount  the  appellee  tendered  to  the 
appellant  prior  to  the  commencement  of  this 
suit,  and  that  the  appellee  had  assumed,  and 
was  liable  to  pay  in  case  of  the  death  of  the 
holder  thereof,  all  legal  benefit  certificates 
issued  by  tbe  Order  of  the  Protectors,  and 
remaining  In  force  at  the  time  of  the  death 
of  the  assured. 

The  appellee  presented  to  the  trial  court 
the  following  propositions  of  law,  and  re- 
quested that  the  same  be  held  as  the  law  of 
the  case,  and  the  refusal  of  the  court  to  hold 
said  propositions  as  law  was  assigned  as  er- 
ror: 

"(2)  That  inasmuch  as  the  laws  of  said 
corporation  provide  that  beneficial  member- 
ship shall  not  be  granted  to  anyone  who  Is 
younger  than  eighteen  years  of  age  or  older 
than  fifty-nine  yean  of  age  at  nearest  birth- 
day at  date  of  initiation,  and  Inasmuch  as  it 
appears  from  the  evidence  herein  that  Jos^h 
H.  Wood,  the  husband  of  plalntlfl  herein, 
and  to  whom  said  corporation  issued  the 
benefit  certificate  Introduced  in  evidence 
herein,  was  older  than  fifty-nine  years  of 
age  at  nearest  birthday,  at  the  date  of  his 
application  for  membership  In  General  Coun- 
cil No.  2  of  the  Order  of  the  Protectors — 
said  General  CotmcU  No.  2  being  one  of  the 
subordinate  councils  of  said  corporation: — he 
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-was  therefore  at  the  date  of  said  appHca- 
tloD,  and  at  the  date  of  bis  admission  to  said 
order,  ineligible  to  memberabip  therein,  and 
the  benefit  certificate  issued  to  blm  was  void, 
and  no  rights  accrued  thereunder  to  his  ben- 
eficiary, the  plalntift  herein. 

"(3)  That  In  taking  over  the  membership 
of  said  order  the  Supreme  Ruling  of  the  Fra- 
ternal Mystic  Circle,  under  the  terms  of  the 
resolution  adapted  at  a  meeting  of  the  Na- 
tional Council  of  the  Order  of  the  Protectors 
held  March  3,  1898,  and  of  the  resolution 
adopted  by  the  Supreme  Ruling  of- the  Fra- 
ternal Mystic  Circle  at  a  meeting  held  March 
15,  1898,  and  in  Issuing  the  transfer  of  cer- 
tificate obligation'  to  said  Joseph  H.  Wood 
under  date  of  March  18, 1898,  did  not  assume 
auy  obligations  larger  or  different  from  such 
as  may  have  existed  between  said  Wood  and 
said  National  Council  of  the  Order  of  the  Pro- 
tectors, and  that  said  Wood  never  became  a 
member  of  the  Order  of  the  Fraternal  Mys- 
tic Circle,  and  that  his  beneficiary,  the  plain- 
tiff hereii).  Is  not  entitled  to  any  benefits 
from  the  said  Order  of  the  Fraternal  Mystic 
Circle  by  reason  of  the  said  benefit  certifi- 
cate issued  to  him  by  said  National  Council 
of  the  Order  of  the  Protectors,  or  by  reason 
of  the  issuance  of  said  'transfer  of  the  cer- 
tlflcate  obligation,!  or  by  reason  of  any  other 
action  of  said  the  Supreme  Ruling  of  the  Fra- 
ternal Mystic  Circle  set  out  In  the  stipulation 
and  agreed  statement  of  facts  filed  herein. 

"(4)  That  the  officers  of  such  a  corporation 
as  either  the  National  Council  of  the  Order 
of  the  Protectors  or  the  Supreme  Rnllng  of 
the  Fraternal  Mystic  Circle  cannot  waive 
the  operation  of  its  laws  which  fix  the  limit 
of  the  age  at  which  persons  may  be  admit- 
ted as  members  thereof,  and  that  the  action 
of  the  officers  of  either  of  said  corporations, 
or  of  any  of  the  subordinate  bodies  thereof, 
In  accepting  dues  and  assessments  from  said 
Joseph  H.  Wood,  did  not  constitute  a  waiver 
of  the  provisions  of  the  laws  of  either  of  said 
corporations  which  forbid  of  a  person  as  a 
member  thereof  who  is  older  than  fifty-nine 
years  of  age  at  nearest  b]i-ttaday,  at  the  date 
of  his  admission  as  a  member." 

Black  &  Black.  (John  L.  BIa<^,  of  cotmsel), 
for  ai%)ellant    H.  H.  C.  Miller,  tor  appellate. 

HAND,  J.  {tittsr  stating  the  facts).  It  is 
conceded  by  the  appellant  that  Joseph  H. 
Wood  was  more  than  59  years  of  age  at  his 
nearest  birthday  at  the  date  he  applied  for 
membership  and  was  admitted  to  member- 
ship in  the  Order  of  the  Protectors.  It  is 
clear,  therefore,  that  there  can  be  no  re- 
covery in  this  case  unless  the  Order  of  the 
Protectors  and  the  appellee,  by  receiving 
from  Joseph  H.  Wood  assessments  as  a 
member  of  said  order  from  the  time  of  his 
admission  to  membership  therein  to  the  time 
of  his  death,  which  covered  a  period  of  time 
intervening  between  March  19,  1898,  and 
S^tember  21, 1900,  and  which  paj-meots  ag- 


gregated in  amount,  with  Interest,  $962.42, 
waived  the  restriction  as  to  age  contained  in 
the  constitution  and  by-laws  of  the  Order  of 
the  Protectors  when  said  Joseph  H.  Wood 
might  be  admitted  to  membership  in  said 
order,  and  are  estopped  by  their  action  In  re- 
ceiving said  assessments  from  taking  ad- 
vantage of  the  fact  that  said  Joseph  H.  Wood 
was  above  the  age  limit  provided  by  the  con- 
stitution and  by-laws  of  said  order  at  the 
time  he  was  admitted  to  membership  in  said 
order. 

The  law  Is  well  settled  In  this  state  that 
corporations  can  only  exercise  such  powers 
as  are  conferred  upon  them  by  their  charters, 
and  that  an  act  of  a  corporation  not  author- 
ized by  its  charter  Is  void,  and  the  fact  that 
the  corporation  has  received  the  ben^ts  of 
a  contract,  or  the  party  with  whom  it  deals 
has  acted  thereunder,  does  not  estop  the 
corporation  from  raising  the  defense,  when 
sued  upon  such  contract,  of  ■  ultra  vires. 
When,  however,  the  contract  Is  within  the 
chartered  powers  of  a  corporation,  but  there 
has  been  a  failure -to  comply  with  some 
regulation,  or  the  power  has  been  lmprop«- 
iy  exercised,  if  the  corporation  has  received 
the  benefit  of  the  contract  it  may  be  est(q>ped 
to  raise  that  defense.  Durkee  t.  People,  155 
ni.  354,  40  N.  E.  628,  46  Am.  St  Rep.  340; 
National  Home  Building  &  Loan  Ass'n  v. 
Home  Savings  Bank,  181  Hi.  35,  54  N.  E. 
619,  64  L.  R.  A.  399,  72  Am.  St  Rep.  245. 
In  the  last  case,  on  page  43,  155  HI.,  page 
621,  54  N.  E.,  64  I>.  R.  A.  399.  72  Am.  St 
Rep.  245,  In  discussing  the  doctrine  of  ultra 
vires,  the  court  said:  "The  term  has  been 
applied  to  acts  of  directors  or  officers  which 
are  outside  and  beyond  the  scope  of  their  au- 
thority, and  therefore  are  Invasions  of  the 
rights  of  stockholders,  but  which  are  within 
the  powers  of  the  corporation.  In  such  a 
case  the  act  may  become  binding  by  ratifica- 
tion, consent,  and  acquiescence,  or  by  the 
corporation  receiving  the  benefit  of  the  con- 
tract •  •  •  Where  an  a(ft  is  not  ultra 
vires  for  want  of  power  in  the  corporation, 
but  for  want  of  power  in  the  agent  or  of- 
ficer, or  because  of  the  disregard  of  formali- 
ties which  the  law  requires  to  be  observed, 
or  Is  an  Improper  use  of  one  of  the  enumer- 
ated powers.  It  may  be  valid  as  to  third  per- 
sons. In  the  more  proper  and  legitimate  use 
of  the  term.  It  applies  only  to  acts  -which 
are  beyond  the  purpose  of  the  corporaUon. 
which  could  not  be  sanctioned  by  the  stock- 
holders. •  •  •  If  there  is  no  power  to 
make  the  contract,  there  can  be  no  power  to 
ratify  It,  and  It  would  seem  clear  that  the 
opposite  party  could  not  take  away  the  in- 
capacity and  give  the  contract  vitality  by  do- 
ing something  under  It" 

In  this  state  the  charter  or  organic  law  of 
an  insurance  association  similar  to  that  of 
the  Order  of  the  Protectors  consists  of  tbs 
certificate  of  organization  granted  to  It  br 
the  state,  and  the  statutes  of  the  state  which 
provide  for  the  organization  of  sucb  assocU- 
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tions  and  which  define  thehr  powers.  People 
T.  Cftlcago  Gaa  Trust  Co.,  180  111.  268,  22  N. 
E.  708,  8  L.  B.  A.  497.  17  Am.  St  Rep.  .319; 
City  of  Danville  v.  Danville  Water  Co.,  178 
111.  299,  63  N.  E.  118,  69  Am.  St  Rep.  804. 
The  laws  of  the  state  of  New  Jersey  govern- 
ing the  organization  and  specifying  the  pow- 
ers  of  fraternal  benefit  Insurance  associa- 
tions In  that  state  were  not  introduced  in 
evidence;  and  it  will  not  be  presumed.  In 
the  absence  of  proof,  that  the  statute  of  said 
state  contained  any  limitation  as  to  the  age 
of  persons  to  whom  insurance  might  be  is- 
sued by  frat^nal  benefit  associations.  We 
find  nothing  in  the  certificate  of  organization 
of  the  Order  of  the  Protectors  which  pro- 
bibited  that  association  from  granting  cer- 
tificates of  membership  to  persons  over  59 
years  of  age  at  their  nearest  birthday.  By 
said  order's  certificate  of  organization  its  na- 
tional council  was  authorized  to  fix  the  age 
limit  of  Its  beneficial  members.  Said  na- 
tional council  fixed  by  a  by-law,  or  by  what 
Is  designated  its  constitution — which  desig- 
nation added  no  force  to  its  elTect,  other  than 
that  of  a  by-law  (Supreme  IiOdge  Knights  of 
Pythias  v.  Kutscher,  179  111.  340,  63  N.  E.  620, 
70  Am.  St  Rep.  115;  Peterson  v.  Gllwon,  191 
111.  365,  61  N.  E.  127,  54  L.  R.  A.  836,  85  Am. 
St  Rep.  263)— the  age  limit  of  Its  beneficial 
members  at  not  less  than  18  nor  more  than 
59  years  at  nearest  birthday,  and  the  most 
that  can  be  said  In  support  of  the  position 
that  the  certificate  of  membership  to  Joseph 
H.  Wopd  was  improperly  issued  is  that  It 
was  issued  by  the  officers  of  said  order  In 
violation  of  the  by-l^w  of  the  association  fix- 
ing the  age  limit  of  Its  beneficial  members. 
In  High  Court  Independent  Order  of  For- 
esters V.  Schweitzer,  171  in.  325,  49  N.  B. 
50^  and  in  Coverdale  T.  Royal  Arcanum,  193 
111.  91,  61  N.  E.  915,  it  was  held  the  require- 
ment of  a  by'^w  limiting  the  class  of  per- 
sons who  might  be  admitted  to  membership 
In  a  fraternal  benevolent  insurance  asso- 
ciation might  be  waived.  In  the  Coverdale 
Case,  on  page  100, 193  111.,  page  918,  61  N,  E., 
it  was  said:  "It  was  certainly  held  In  the 
Schweitzer  Case  that  there  could  be  a  waiver 
of  the  enforcement  of  a  requirement  em- 
bodied in  a  by-law  of  a  benefit  society.  It 
cannot  be  said  that  because  of  the  by-law 
wWch  provided  tliat  applications  should  not 
be  received  from  barkeepers,  or  from  per- 
sons who  at  any  time  sold  or  served  intoxi- 
cating liquors  to  be  drank  on  the  premises, 
William  Wassermau  did  not  become  a  mem- 
ber of  the  appellee  society,  and  that  on  that 
account  there  was  no  membership  to  be  for- 
feited. In  his  application,  submitted  to  ap- 
pellee, he  agreed  that  any  untrue  statement 
made  therein  should  forfeit  the  rights  of 
himself  and  his  family,  or  dependents,  to  all 
benefits  or  privileges  therein.  •  •  •  The 
by-law  is  a  direction  to  the  persons  whose 
duty  it  was  to  receive  applications  for  mem- 
bership. They  were  directed  not  to  receive 
applications  from  barkeepers,  etc.  *  *  • 
72N.E.— 60 


The  appellee  Itself  was  affected'  with  the 
same  Imowledge  which  the  subordinate  coun- 
cil had.  It  would  be  unjust  to  hold  that 
having  such  knowledge,  it  could  continue  for 
a  year  and  eight  months  to  recognize  Was- 
serman  as  a  member,  and  receive  dues  and 
assessments  from  him,  and  yet  after  his 
death.  Insist  that  he  was  never  a  member 
of  the  Royal  Arcanum  or  its  subordinate 
council  at  all.  Having  knowledge,  as  it 
must  be  presumed  to  have  had  from  the  pres- 
ent record,  the  appellee  should  have  taken 
steps  to  declare  Wasserman's  membership 
forfeited.  *  •  •  The  laws  and  rules  of 
such  associations  as  the  appellee  should  be 
liberally  construed,  and,  where  an  attempt  is 
made  to  work  a  forfeiture  by  a  benevolent 
association,  its  laws,  rules,  and  regulations 
will  be  most  strictly  construed  against  it" 

It  .appears  from  the  admitted  facts  that 
Joseph  H.  Wood  in  his  application  stated  the 
true  date  of  his  birth— -that  is,  June  3,  1838 — 
from  which  it  appeared  he  was  nearer  his 
sixtieth  than  his  fifty-ninth  birthday  at  the 
time  he  applied  for  membership  in  the  Order 
of  the  Protectors.  The  application  was  pre- 
sented to  the  Order  of  the  Protectors,  and  a 
certificate  of  membership  based  thereon  was 
issued,  and  for  more  than  2  years  that  asso- 
ciation and  the  appellee,  with  the  written 
evidence  before  them  that  he  was  nearer  60 
than  59  years  of  age  when  he  appUed  for 
membership,  recognized  him  as  a  member 
of  the  association;  and  during  that  time  ac- 
cepted his  money  in  payment  of  assessments, 
and  after  his  death  the  supreme  recorder  of 
appellee  wrote  the  appellant  her  husband 
was  a  member  of  the  appellee  association 
and  called  upon  her  for  death  proofs,  which 
were  subsequently  furnished. 

In  the  case  of  Morrison  t.  Wisconsin  Odd 
Fellows'  Mutual  Life  Ins.  Co.,  69  Wis.  162,  18 
N.  W.  13,  It  was  held  the  provisions  of  a  by- 
law restricting  membership  to  persons  under 
a  certain  age  might  be  waived  by  the  officers 
of  the  association,  and  that  where  the  ap- 
plication for  the  Insurance,  and  other  writ- 
ten evidence  in  possession  of  the  secretary 
of  the  association,  showed  the  age  of  the 
applicant  as  stated  in  his  application  for 
membership  to  be  incorrect  the-company  was 
charged  with  notice  of  the  mistake,  and  if  it 
continued  to  accept  assessments  from  the 
assured,  and  failed  to  take  action  to  forfeit 
his  memberhslp  for  such  mistake,  the  asso- 
ciation, after  the  death  of  the  assured,  was 
estopped  to  Insist  upon  a  forfeiture,  or  that 
his  certificate  of  membership  was  never  in 
force.  This  case  also  points  out  very  clearly 
the  distinction  between  the  doctrine  of  waiv- 
er as  applied  to  a  limitation  upon  age  con- 
tained in  a  by-law  and  such  limitation  when 
contained  in  the  charter  of  the  association. 

The  authorities  mainly  relied  upon  by  ap-. 
pellee  (Alexander  T.  Parker,  144  111.  356,  33 
N.  E.  183,  19  L.  R.  A.  187;  Grlmme  v. 
Grlmme,  198  111.  266,  64  N.  E.  1088,  and  kin- 
dred cases)  are  cases  holding  a  benefit  asso- 
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datloii  has  no  anthority  to  create  a  fond 
for  persons  other  tban  the  classes  specified 
in  the  law  authorizing  Its  organization,  and 
that  a  member  cannot  direct  a  tvnd.  to  be 
paid  to  a  person  outside  of  such  classes. 
Had  the  charter  of  the  Order  of  the  Protect- 
ors restricted  membership  therein  to  persons 
59  years  of  age  at  their  nearest  birthday,  the 
cases  cited  by  appellee  would  perhaps  be  in 
point.  But  the  case  presented  by  this  record 
for  decision  is  not  that  sort  of  a  case.  Here 
the  age  limitation  is  found  in  a  by-law,  and, 
while  the  issue  of  the  certificate  of  member- 
ship to  Joseph  H.  Wood  by  the  otRcera  of  the 
Order  of  the  Protectors  was  outside  and  be- 
yond the  scope  of  their  authority  as  defined 
in  that  by-law,  the  act  of  admitting  Joseph 
H.  Wood  to  membership  in  said  order  was 
within  the  powers  of  the  association,  viz., 
the  Issuing  of  fraternal  benevolent  insurance 
to  applicants  therefor,  and  in  such  a  case  the 
act  may  become  binding  by  ratification,  con- 
sent, and  acquiescence,  or  by  the  association 
receiving  the  benefit  of  the  contract  Na- 
tional Home  Building  &  Loan  Ass'n  v.  Home 
Savings  Bank,  supra. 

We  are  of  the  opinion  the  trial  court  did 
not  err  in  refusing  to  hold  the  propositions  of 
law  contained  In  the  statement  preceding 
this  opinion,  submitted  to  It  by  the  appellee, 
as.  the  law  governing  this  case.  The  Jndg. 
ment  of  the  Appellate  Court  will  be  reversed, 
and  the  Judgment  of  the  superior  court  will 
be  afilrmed. 

Judgment  reversed. 


(213  111.  283) 

In  re  MAPLEWOOD  COAri  CO. 
(Supreme  Court  of  Illinois.     Dec.  22,  1904.) 

TAXATION— ASSESSMENT— OWNEBSHIP  OF  PBOP- 
EBTT— MINING  EIGHTS— ACTION  OF  ASSESSING 
BOABD— PRESUMPTION  OF  BEGUI.ARITT  —  AF« 
PKAI.S— QUESTIONS  PBESENTED. 

1.  Under  the  statute  auth<»izing  appeals  from 
the  county  board  of  review  to  the  State  Auditor, 
and  the  certification  of  such  appeals  to  the  Su- 
preme Court  for  determination,  the  Supreme 
C5ourt  can  consider  only  whether  the  property 
is  liable  to  taxation,  and  cannot  pass  ni>on  ques- 
tions as  to  the  amount  of  the  assessment. 

2.  The  coimty  board  of  review,  in  assessing 
property,  is  not  confined  to  the  statement  of 
the  taxpayer's  witnesses,  but  may  act  upon  in- 
formation coming  to  it  from  other  sources  or 
upon  its  own  knowledge. 

3.  Buildings  erected  by  the  lessee  of  a  mine, 
who  la  permitted  by  his  lease  to  remove  the 
same,  are  personal  property,  and  subject  to  as- 
sessment as  the  property  of  the  lessee,  until  and 
unless,  by  a  noncompliance  with  the  provisions 
of  the  lease,  the  lessee  forfeits  bis  rights,  where- 
upon the  buildings  become  a  part  of  the  realty. 

4.  It  is  presumed  that  an  assessment  made  by 
the  Iroard  of  review  is  regular  and  legal,  and 
one  seeking  to  impeach  it  must  affirmatively 
show  sufficient  grounds  for  so  doing. 

5.  Under  Starr  &  C.  Ann.  St.  1896,  c.  94,  J  7, 
providing  that  a  conveyance  of  a  mining  right 
shall  be  considered  as  so  separating  the  right 
from  the  land  that  the  same  shall  be  taxable 
separately,  and  any  sale  of  the  land  for  taxes 
shall  not  include  or  affect  such  mining  right, 
the  fact  that  a  mining  right  which  has  l^en 
severed  by  sale  is  assessvd  to  the  owner  of  the 


land  does  not  preclude  the  assessment  of  sadi 
mining  right  against  the  person  to  whom  it  has 
l>een  sold,  and  the  owner  of  the  land  is  the  only 
one  who  can  complain  of  the  assessment  aa 
double  taxation. 

6.  Mining  rights  are  teal  estate,  and  should 
be  taxed  as  such. 

Certified  by  Auditor  of  Public  Acconnts. 

Appeal  by  the  Maplewood  Coal  Company 
to  the  State  Auditor  from  the  action  of  the 
comity  board  of  review  in  assessing  proper- 
ty. Certified  to  the  Supreme  Court  by  the 
State  Auditor.  Assessment  sostained  In 
part 

Chlperfleld  &  Chlperfleld,  for  appellant 
H.  J.  Hamlin,  Atty.  Gen.,  for  appellee. 

BICKS,  C.  J.  This  is  an  appeal  from  the 
action  of  the  board  of  review  of  Fulton  coun- 
ty in  assessing  certain  property  to  aroellant, 
and  certified  to  us  by  the  State  Auditor. 

Appellant  is  operating  a  coal  mine  in  Fnl- 
ton  county  upon  lands  leased  from  the  Hor- 
ace Clark  &  Sons  Company,  and  owns  the 
machinery,  consisting  of  engines,  boilers,  and 
hoisting  apparatus,  cars,  mules,  and  tools. 
It  presented  to  the  assessor  a  schedule  of  its 
property,  but  the  assessor,  not  being  satis- 
fied therewith,  declined  to  make  the  assess- 
ment upon  such  schedule,  and  referred  the 
same  to  the  board  of  review  for  its  action. 
Appellant  was  cited  before  that  board,  and 
upon  a  hearing  was  assessed,  and  three  items 
are  complained  of.  The  Items  are:  (1) 
Twenty-five  mules,  at  $1,000;  (2)  Investments 
In  real  estate  and  Improvements  Ibereon. 
$1,200;  and  (8)  coal  rights  In  lands,  $17,300. 

The  complaint  as  to  the  first  item  Is  that 
the  assessment  Is  too  great  With  that  ques- 
tion we  have  nothing  to  do.  The  statute  con- 
ferring authority  to  appeal,  and  on  this  court 
to  consider  appeals,  confines  our  Inquiry  to 
the  sole  question  of  whether  the  property  is 
liable  to  taxation. 

Concerning  the  second  Item,  appellant's 
president  and  general  manager  testified  that 
the  tipple,  boiler  house,  and  buildings  at  and 
around  the  shaft  were,  in  his  opinion,  real 
estate  and  worth  $1,200 — the  amount  of  the 
item  objected  to.  He  says  they  were  construct- 
ed and  held  there  under  an  agreement  with 
the  Clark  &  Sons  Company  that  If  appellant 
as  lessee,  has  performed  certain  conditions 
mentioned  In  the  lease  between  the  Clark  & 
Sons  Company  and  appellant,  the  latt^  may 
remove  the  same.  The  witness  does  not  make 
himself  very  clear  In  regard  to  this  Item,  and 
the  lease  was  not  Introduced  In  evidence.  The 
board  was  not  confined  to  the  statement  of 
appellant's  witness,  who  alone  testified,  bat 
could  act  upon  Information  coming  to  It  from 
other  sonrces  or  upon  Its  own  knowledge. 
If  appellant  leased  the  right  to  mine  and 
operate  certain  mining  rights  owned  by  the 
Clark  A  Sons  Company,  with  the  agreement 
that  appellant  should  construct  the  buildings 
necessary  thereto,  and  upon  complying  witli 
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the  conditions  of  the  lease  should  have  the 
right  to  remore  the  buildings,  the  latter  were 
personal  property  and  the  property  of  appel- 
lant until  It  had  been  determined  that  ap- 
pellant had  forfeited  Its  rights,  when  the 
buildings  would  becomd  attached  to  and  a 
part  of  the  realty  by  reason  of  the  forfeiture. 
Appellant  does  not  make  this  matter  so  clear 
that  It  may  not  be  reasonably  and  fairly  In- 
ferred that  the  facts  were  as  we  haye  aboye 
presumed  they  might  be,  and  we  are  unable 
to  say  that  the  property  was  not  liable  to 
assessment  as  belonging  to  the  appellant. 
The  burden  Is  upon  appellant.  It  te  com- 
plaining of  the  ofSclal  acts  of  the  board  des- 
ignated by  the  law  to  make  the  assessment 
The  presumptions  are  all  In  favor  of  the 
regularity  and  legality  of  the  assessment, 
and  one  seeking  to  Impeach  It  must  affirma- 
tlvely  show  sufiSclent  grounds  for  doing  so. 

.  The  third  Item  consists  of  about  800  acres 
of  coal  rights  owned  by  api)ellant  In  fee. 
These  coal  "mining  rights"  had  been  pur- 
chased from  the  owners  of  the  surface,  and 
are  described  as  yeln  No.  6  under  certain 
lands  In  Fulton  county.  A  list  of  the  lands 
under  which  the  coal  lies  was  agreed  upon 
and  Is  contained  In  the  record,  and  It  ap- 
pears that  appellant  paid  |30  per  acre  for 
such  coal  rigbts*  By  the  board  of  review 
the  property  was  scheduled  and  assessed  as 
personal  property.  Appellant  contends  that 
It  Is  not  subject  to  taxation  and  cannot  be 
assessed  to  it  at  all,  and,  If  It  Is  subject  to 
taxation,  It  must  be  assessed  as  real  estate. 
The  argument  that  the  property  Is  not  sub- 
ject to  taxation  proceeds  upon  the  ground 
that  as  our  statute  requires  that  lands  be 
assessed  quadrennially,  and  as  the  last  as- 
sessment of  land  was  made  in  1908,  at  which 
time.  It  is  argued,  the  lands  under  which 
these  mlqlng  rights  lie  were  assessed  for 
their  full  value.  Including  the  mining  rights, 
therefore,  if  the  mining  rights  be  assessed 
to  appellant;  there  wonld  be  a  double  taxa- 
tion of  the  same  property.  The  evidence 
taken  only  shows  that  860  acres  of  these 
rights  were  purchased  since  190S,  but.  If  it 
showed  that  they  were  all  purchased  since 
that  time,  we  do  not  think  the  contention  of 
appellant  should  be  admitted.  By  the  pur- 
chase of  the  mining  rights  by  appellant 
there  was  a  separation  of  such  rights  from 
the  land,  as  declared  by  section  7  of  chapter 
04  (Starr  &  C.  Ann.  St  1896),  In  such  a  man- 
ner, as  declared  by  the  statute,  that  "any 
sale  of  the  land  for  any  tax  or  assessment 
shall  not  include  or  affect  such  mining 
right."  If  effect  Is  to  be  given  to  this  pro- 
vision of  the  statute,  and  the  contention  of 
appellant  is  to  be  admitted,  then  the  land 
of  the  proprietor,  owning  all  except  the  min- 
ing right  can  be  sold  for  the  tax  due  from 
appellant  and  its  Interest  In  the  land  not 
thereby  be  affected.  It  would  be  manifestly 
unjust  so  to  construe  the  language,  and  we 
do  not  think  the  argument  warrants  such 
construction.    The  evidence  does  not  show 


that  the  assessment  of  the  land  included  the 
mining  right  The  only  evidence  upon  that 
subject  was  a  copy  of  the  assessment  roll 
assessing  the  property  to  the  original  pro- 
prietor. If,  however,  as  a  matter  of  fact  the 
property  Is  assessed  to  the  original  propri- 
etor, including  the  laud  and  the  mining 
rights,  which  belong  to  appellant,  It  Is  the 
fault  of  the  proprietor.  He  has  bis  remedy, 
and  If  be  does  not  elect  to  avail  himself  of 
it  but  permits  an  excessive  assessment  to 
the  extent  that  appellant's  mining  rights  de- 
preciated the  value  of  the  land,  it  is  not  for 
appellant  to  complain  for  him.  He  alone 
can  make  that  complaint  The  law  requires 
that  appellant  shall  be  assessed  upon  its 
property,  and  it  cannot  urge  that  because 
some  other  property  holder  is  assessed 
enough  higher  than  he  ought  to  be  to  make 
up  the  tax  that  appellant  ought  to  pay, 
therefore  appellant  ought  not  to  pay  any 
tax. 

That  appellant's  mining  rights,  as  here  In- 
volved, are  real  estate  and  should  be  taxed 
as  such,  seems  so  well  settled  by  previous 
decisions  of  this  court  that  that  question 
hardly  requires  further  discussion.  In  re 
Major,  134  111.  19,  24  N.  B.  978;  ConsoU- 
dated  Ck>al  Co.  v.  Baker,  135  ni.  545,  26  N. 
E.  651,  12  L.  R.  A.  247;  ShoU  Bros.  v.  Peo- 
ple, 194  III.  24,  61  M.  E.  1122. 

Jt  was  error  to  list  and  assess  this  prop- 
erty on  the  personal  property  schedule.  It 
should  have  been  assessed  as  the  mining 
rights  in  the  lands,  describing  them.  In  which 
case  the  mining  rights  can  be  sold  for  the 
taxes  as  other  lands.  In  this  regard  the 
assessment  Is  not  approved.  In  all  other 
respects  It  Is  approved. 

Assessment  sustained  In  part 


(212  111.  641) 

CAMFIBLD  ▼.  PLTTMMER  et  al. 
(Supreme  Ck>m-t  of  Illinois.     Dec.  22,  1904.) 

RBAJL     KSTATB— TBUST— EVIDEKCB— flUFFICIEMCT 
—WITNESS— COltPETENCT—DK- 
ICnSBBB — WAIVES. 

1.  Answering  over  after  demurring  to  a  bill  Is 
a  waiver  of  the  demurrer. 

2.  Plaintiff  advanced  money  to  relieve  real  es- 
tate of  liens  on  the  oral  promise  of  the  owner 
to  give  him  the  entire  property  on  her  death. 
Thereafter  the  owner  conveyed  the  land,  for  a 
valuable  consideration,  to  defendant,  by  war- 
ranty deed,  which  was  recorded,  defendant  hav- 
ing no  notice  of  plaintiff's  equity ;  and  also  left 
a  will  devising  the  property  to  defendant.  The 
will  was  duly  probated  without  its  validity  be- 
ing questioned.  Held  insufficient,  as  against  de- 
fendant, to  raise  a  trust  in  the  property  hi 
plaintiff's  favor. 

3.  Where  plaintiff  in  a  suit  to  recover  real 
estate  and  declare  the  defendant  a  trustee  there- 
of did  not  claim  the  property  as  heir  of  de- 
fendant's grantor,  nor  bring  the  suit  as  such, 
the  competency  of  the  defendant  as  a  witness 
was  not  affected  merely  because  plaintiff  was 
an  heir  of  defendant's  deceased  grantor. 

Error  to  CSlrcuIt  Court  Moultrie  County; 
W.  6.  Cochran,  Judge. 
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Bnit  hf  7.  D.  CamfleM  agaliut  Tsylor 
Plnmmer  and  otben.  rrom  a  decree  for 
defendants,  plaintiff  brings  mot.    AfBrmed. 

Harbaugb  &  Thompson,  for  plaintiff  in 
error. .  R.  M.  Peadro,  for  defendant  In  error 
Taylor  Plonuner. 

RICES,  0.  J.  This  cause  was  begun  In  the 
circuit  court  of  Moultrie  county  by  J.  D.  Gam- 
fleld,  plaintiff  in  error  In  this  court,  by  filing 
a  bill  making  the  defendant  in  error  Taylor 
Plummer  and  others,  defendants,  charging 
that  said  Plummer  was  in  posseaslon  of  lot 
4,  block  6,  Hamilton's  Addition  to  the  city 
of  Salllvan,  claiming  title  thereto,  when  in 
fact  plaintiff  In  error  was  the  real  owner; 
and  further  claiming  that  the  said  Plummer 
became  a  trustee,  and  as  such  holds  the 
property  In  dispute  for  plaintiff  in  error,  and 
refuses  to  deliver  up  possession.  The  de- 
fendant Taylor  Plummer  answered  the  bill, 
and  all  the  minor  defendants  answered  by 
guardian  ad  litem.  Replications  to  the  an- 
swers were  filed,  and  the  cause  referred  to  a 
master  in  chancery  to  report  both  conclusions 
of  law  and  fact.  The  master  found  the  Is- 
sues for  the  defendants,  and  recommended 
the  dismissal  of  the  bllL  Objections  and 
exceptions  were  filed  to  the  conclusions  and 
report  of  the  master  and  overruled,  and  a 
decree  was  entered  dismissing  the  bill.  This 
writ  of  error  Is  brought  to  review  that  record. 

It  appears  from  the  record  that  a  demur- 
rer was  filed  to  the  bill  by  Plnmmer,  and 
answer  also  filed  without  disposing  of  the 
demurrer.  Under  this  condition  the  demur- 
rer will  be  considered  as  waived.  Taylor 
Plnmmer  is  the  only  party  answering  in 
this  court,  and  the  only  defendant  to  the  bill 
claiming  any  interest  in  the  property. 

The  facts,  as  disclosed  from  the  record, 
are  substantially  as  follows:  Elttorla  F. 
Seaney  was  In  1897  and  prior  thereto  the 
owner  of  the  property  in  dispute,  and  resid- 
ed thereon  until  her  death.  '  Prior  to  that 
time  she  improved  the  premises  by  building 
a  dwelling  house  upon  the  lot,  and  became 
Indebted  for  the  material  between  $800  and 
1900.  A  mechanic's  lien  was  filed  against 
the  premises,  and  to  satisfy  the  same  she 
placed  a  mortgage  thereon,  which  was  not 
paid  at  maturity,  and  foreclosure  proceed- 
ings were  had,  and  a  decree  of  sale  was  ren- 
dered, and  sale  made  for  the  sum  of  $831.61, 
being  the  amount  of  Judgment,  Interest,  and 
costs.  Between  the  time  of  sale  and  the 
expiration  of  the  time  to  redeem  she  began 
to  correspond  with  h«  half-brother,  living 
in  Kentucky,  who  Is  the  plaintiff  in  error 
here,  Informing  him  of  her  condition,  and 
asking  him  to  assist  her  in  saving  her  house. 
After  considerable  correspondence  with  him, 
and  promising  that,  if  he  would  assist  her, 
she  would  give  him  the  entire  property  at 
her  death,  plaintiff  in  error  sent  her  $900  to 
settle  the  amount  due.  The  street  had  also 
been  paved  in  front  of  the  premises,  and  he 
afterwards  advanced  her  $^  in  payment  of 


one  of  the  asseasmenta.  Mrs.  Seaney  was  a 
widow  without  children,  and  lived  alone  In 
the  property  for  some  yearp.  The  defend- 
ant in  error  Plummer  was  a  neighbor  of  Mrs. 
Seaney,  and  she  did  sewing  for  his  chlldroi, 
be  being  a  widower,  and  In  the  spring  ot 
1900,  daring  a  conversation  with  her  In  ref- 
erence to  some  sewing,  she  proposed  to 
Plummer  thai;  If  he  would  move  into  her 
house  with  her,  and  build  some  outbuildings, 
finish  the  upetairs  of  the  house,  build  some 
walks,  etc.,  and  take  care  of  her  during  her 
lifetime,  she  would  give  him  the  property, 
she  being  In  poor  health,  and  having  a  can- 
cer, which  the  doctors  had  pronounced  in- 
eunble,  and  had  no  money,  and  was  unable 
to  earn  a  living.  Plummer  accepted  the 
proposition,  moved  Into  the  property,  and  did 
all  that  was  asked  of  him,  and  the  nndis- 
puted  evidence  shows  he  expended  in  im- 
proving the  idace,  in  provisions,  doctors'  btU^ 
In  sending  Mrs.  Seaney  to  the  Springs  for  her 
health,  nurses,  money  advanced,  etc.,  $1,711.- 
73,  and  also  that  It  was  worth  $350  for  tak- 
ing care  of  her.  On  December  10,  1901— 
the  same  date  the  deed  was  made  from  Mrs, 
Seaney  to  Plummer— they  had  an  account- 
ing in  writing,  which  U  signed  by  Urs. 
Seaney,  and  which,  giving  each  Item,  con- 
cludes with  the  statement  that  there  is  due 
Taylor  Plummer  $2,161.73.  The  acconnting 
Is  not  only  ovor  the  signature  of  Mrs.  Sea- 
ney, bnt  Is  regularly  acknowledged  by  her 
before  the  same  notary  pnbUc  who  took  the 
acknowledgment  of  the  deed  to  the  premises 
In  question.  A  careful  examination  of  the 
evidence  fails  to  show  that  this  accpnnt  is 
incorrect  in  any  substantial  Item  or  particu- 
lar. The  Item  of  $350  for  the  care  of  her  is 
contained  in  the  statement  of  the  account, 
and  is  the  last  item  therein.  Of  thia  item, 
following  the  account,  and  explanatory  of 
it  Mrs.  Seaney  declares:  "The  last  Item  in 
said  statement  of  $350  for  care  and  attention 
has  been  well  earned.  Much  of  the  time 
embraced  In  said  Item  I  have  been  nnable 
to  help  myself,  and  I  can  say  In  truth  that 
Mr.  Plummer  has  ever  been  ready  at  my  call 
to  render  me  any  assistance  in  his  power. 
The  Items  of  borrowed  money  are  all  tnie 
and  correct  In  fact,  every  item  in  said 
statement  is  Just,  and  the  full  sum  of  $2,161.- 
78  Is  due  Taylor  Plnmmer,  as  aforesaid." 
The  evidence  forth^  discloses  that  the  prop- 
erty was  not  worth  to  exceed  $2,000.  On 
December  10, 1901,  Mrs.  Seaney  executed  her 
warranty  deed  to  Plummer, .  the  considera- 
tion named  in  the  deed  being  $l,80a  Tlie 
deed  was  not  recorded  until  May  8,  1902, 
being  the  next  day  after -the  death  of  Mrs. 
Seaney.  It  further  appears  that  on  Decem- 
ber 23, 1901,  Mrs.  Sean^  made  her  will,  dis- 
posing of  all  the  property,  both  real  and 
personal,  making  Plummer  her  sole  devisee 
and  executor  without  bond,  which  will  'vraa 
probated  at  the  June  term  of  the  county 
court  of  Moultrie  county.  It  is  claimed  by 
plaintiff  In  error  that  a  previous  will  wa» 


Digitized  by 


Google 


lU.) 


PfiOPLB  ▼.  JOHN. 


789 


made  by  Mra.  Seaney,  In  vbieb  he  waa 
made  deTlaee,  but  under  tbe  view  we  take 
it  is  not  worth  while  to  discuss  the  previous 
will,  for  the  reason  the  last  will  revoked  all 
former  wills  made,  and  defendant  in  error  is 
not  shown  to  have  had  any  knowledge  of  it 
or  its  provisions.  The  master  found  that 
no  knowledge  of  the  promises  of  Kittorla  V. 
Seaney  to  her  brother,  J.  D.  Camfield,  ever 
came  to  said  Taylor  Plnmmer;  that  Taylor 
Flummer  took  care  of  the  deceased;  that 
at  the  time  of  the  execution  of  tbe  deed  and 
will  Mrs.  Seaney  was  of  sound  mind,  and 
capable  of  understanding  tbe  instrumenta 
wbicli  sbe  signed  and  executed;  that  the 
acts  were  voluntary  on  her  part,  and  that  the 
equities  are  with  Taylor  Plummer;  that  no 
trust  of  the  i»operty  has  been  consummated 
In  the  said  James  D.  Camfleld;  and  recom- 
mended a  decree  in  accordance  with  the 
above  facts  and  condnsions,  which  was  &e- 
cordlngly  entered. 

We  are  satisfied  that  tbe  findings  of  th^ 
master  and  decree  of  the  court  are  in  ao> 
cord  with  the  evidence,  and  while  it  la  no 
doubt  a  hardship  upon  plalntUT  in  error  to 
lose  his  money  advanced  to  clear  the  title  to 
tbe  property,  yet,  as  be  only  had  at  meet 
an  equitable  title,  of  which  Plummer  had  no 
notice,  and  as  the  only  question  is  as  to  the 
superiority  of  titles  as  between  Camfleld, 
wbo  only  has  to  sustain  bis  title  the  letters 
written  by  Mrs.  Seaney,  and  Plummer,  who 
bas  a  warranty  deed,  of  record,  showing  a 
valuable  consideration,  and  without  any  ap- 
parent fraud  upon  the  part  of  the  grantee,  to- 
gether with  a  will  duly  probated,  and  which 
has    apparently   not  been   questioned,    and 
which  could  not  be  attacked  except  by  a  di- 
rect   proceeding,    under  these   conditions  a 
trust  could  not  arise  in  favor  of  plaintiff  in 
error,  Camfleld.    It  is  a  well-settled  rule  of 
law  that  a  bona  flde  purchaser  of  real  es- 
tate 'Will  be  protected  against  a  prior  equita- 
ble title  of  another  of  wliicb  he  had  no  no- 
tice. 

It  Is  insisted  by  plaintiff  In  error  that 
Pltunmer  was  not  a  competent  witness,  inas- 
mucb  as  Camfleld  was  a  brother  and  heir  of 
Mrs.  Seaney.  This  could  in  no  way  affect 
Plmnmer's  right  to  testify  In  this  proceeding, 
for  the  reason  Camfleld  did  not  claim  the 
property  as  heir,  nor  bring  the  suit  as  such. 
Finding  no  reversible  error  In  this  record, 
the  decree  of  the  circuit  court  will  be  affirm- 
ed. 

rtecree  affirmed. 


(212    111.  <16) 

PBOPLE  ex  rel.  DBNEBN  v.  JOHN. 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

DISBABUERT— ACQUITTAL  OT  CSIUINAI, 
CBABGB— CONCLUSIVENESS. 

1.  The  acquittal  of  an  attorney  indicted  for 
crime  is  a  bar  to  proceedings  under  an  infor- 
mation for  disbarment  based  on  the  crimd  char- 
ged in  the  indictment. 


Information  by  the  people^  on  tbe  relation 
of  Charles  S.  Deneen,  for  the  disbarment  of 
Bicbard  John.    Bnle  discharged. 

This  Is  an  information  filed  in  this  court 
by  the  state's  attorney  of  Cook  county,  at 
tbe  instance  of  the  grievance  committee  of 
tbe  Chicago  Bar  Association,  against  the  re- 
spondent, Richard  John,  an  attorney  of  this 
court;  charging  lilm  with  having  fraudulent- 
ly converted  to  his  own  use  the  sum  of  $65, 
which  was  collected  by  him,  as  attorney  at 
law  for  Blise  Wasserman,  upon  a  promissory 
note  for  that  amount  intrusted  to  him  for 
collection  by  her.  The  evidence  shows  that 
the  respondent  heretofore  was  indicted  for 
the  embe^Iement  of  the  said  fund  by  tbe 
grand  Jury  of  Cook  county,  and  that  upon 
a  trial  on  the  merits  ui>on  said  indictment 
In  the  criminal  court  of  said  county  he  was 
acquitted. 

Charles  S.  Deneen,  State's  Atty.  (John  T. 
Bicharda  and  John  L.  Fogle,  of  counsel),  for 
relator.    A.  Ik  Flanlngham,  for  respondent 

HAND,  J.  We  are  of  the  opinion  tliat  the 
Judgment  of  the  criminal  court  of  Cook  coun- 
ty acquitting  the  respondent  of  the  charge 
of  having  embezzled  the  funds  collected  by 
him  as  an  attorney  at  law  for  said  EUse 
Wasserman  should  be  held  to  be  a  bar  to 
this  proceeding.  In  People  v.  Comstock,  176 
111.  192,  52  N.  E.  6T,  leave  was  sought  to  file 
an  Information  in  this  court  for  the  disbar- 
ment of  Comstock  on  tbe  ground  that  be  had 
induced  a  witness,  by  -the  payment  of  money, 
to  swear  falsely  in  a  suit  before  that  time 
pending  in  the  circuit  court  of  Pulton  coun- 
ty. It  appeared  from  tbe  information  that 
the  respondent  had  been  indicted  by  the 
grand  Jury  of  said  county  for  subornation  of 
perjury  for  Inducing  said  witness  to  swear 
falsely,  and  that  said  indictment  was  then 
pending  in  the  circuit  court  of  Fulton  coun- 
ty for  trial,  and  it  was  held,  the  respondent 
being  under  indictment  for  said  offense,  the 
proper  place  to  investigate  the  question  of 
his  guilt  was  In  the  court  where  said  indict- 
ment was  pending,  and  not  in  this  court,  and 
tbe  information  was  not  permitted  to  be  filed. 
We  think  the  logical  conclusion  to  be  drawn 
from  tbe  decision  in  that  case  Is  that  a 
Judgment  of  conviction  or  acquittal  upon  the 
merits  upon  a  trial  on  an  indictment  will  or- 
dinarily be  treated  by  this  court  as  conclusive 
of  the  guilt  or  Innocence  of  an  attorney  at 
law  upon  a  subsequent  trial  upon  informa- 
tion for  disbarment  for  the  same  offense. 
The  foregoing  seems  to  be  the  rule  In  all  the 
courts  of  this  country,  unless  special  rea- 
sons, such  as  lapse  of  time,  proof  of  reforma- 
tion, or  other  facts,  are  shown,  which.  In  the 
view  of  the  court,  should  relieve  the  attorney 
from  the  force  of  a  Judgment  of  conviction. 

The  application  of  the  rule  above  announ- 
ced Is  not  affected  by  reason  of  the  fact  that 
a  recovery  has  been  had  by  the  client  against 
the  attorney  in  a  suit  before  a  Justice  of 
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ttae  peace  for  the  full  amount  of  the  money 
collected,  although  the  attorney  sought  to 
ofteet  in  that  suit,  without  avail,  a  claim  for 
professional  services  rendered  the  client,  oth- 
er than  the  collection  of  the  moneys  for 
which  suit  was  brought  In  a  disbarment 
proceeding  moral  turpitude  Is  involved,  as  It 
Is  in  a  trial  upon  an  indictment  for  embezzle- 
ment, while  in  a  suit  before  a  Justice  of  the 
peace  on  a  money  demand  it  is  not  The  rule 
heretofore  entered  against  said  Richard  John 
to  show  cause  will  be  discharged. 
Rule  discharged. 


(213  111.  E61) 

CLEVELAND,  O.,  C.  &  ST,  Ij.  RT.  00.  v. 

PEOPLE  ex  teL  BROWN,  County  Collector. 

(Supreme  Court  of  lUinois.    Dec.  22,  1904.) 

COLLECTION  or  TAXES — OBJECTIONS  TO  VALID- 
inr— BECOBD  ON  APPEAL — SUFFICIENCY— PBE- 
aXntPTIONB  AS  TO  LKVT— BTJBDEN  01  PBOOF. 

1.  On  api>eal  from  the  judgment  and  order  of 
sale  for  delinquent  road  and  Bridge  taxes,  it  was 
urged  that  the  tax  was  levied  under  the  cash 
system,  while  the  township  had  adopted  the  la- 
bor system,  and  that  a  petition  for  an  election 
to  return  to  the  cash  system  was  not  signed  by 
25  legal  voters,  pursuant  to  the  statute,  and 
hence  the  election  was  void.  All  that  the  record 
showed  was  the  following:  "Petition  to  Vote 
on  Money  System.  To  the  Town  Clerk  of  the 
Town  of  I. :  Twenty-four  persons,  claiming  to 
be  le^al  voters,  asked  to  have  the  proposition  to 
pay  m  money  the  district  labor  and  property 
road  tax  submitted  to  the  legal  voters,  etc. 
Held,  that  appellant's  contention  was  not  sus- 
tained by  the  abstract,  which  did  not  show,  as 
was  necessary,  that  the  petition  mentioned 
therein  was  the  petition  on  which  the  election 
was  held,  and  which  may  have  been  signed  as 
required. 

2.  A  tax  is  presumed  to  have  been  legally  lev- 
ied, and  the  burden  of  proof  is  on  the  party 
objecting  thereto  to  establish  the  contrary. 

Appeal  from  Montgomery  County  Court; 
M.  J.  McMurray,  Judge. 

Action  by  the  people,  on  the  relation  of 
Daniel  F.  Brown,  county  collector  for  de- 
linquent taxes,  against  the  Cleveland,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Com- 
pany. From  a  judgment  and  order  of  sale 
against  defendant's  property,  the  latter  ap- 
peals.   Affirmed. 

Jett  &  Kinder  and  Geo.  F.  McNulty,  for 
appellant  H.  J.  Hamlin,  Atty.  Gen.,  and 
L.  V.  Hill,  State's  Atty.,  for  the  People. 

WILKIN,  J.  The  county  court  of  Mont- 
gomery county,  over  the  objection  of  the 
appellant,  entered  judgment  and  order  of 
sale  against  the  appellant's  property  for  the 
delinquent  road  and  bridge  taxes  of  Irving 
township,  in  said  county,  amounting  to  the 
sum  of  $30137,  for  the  year  1803.  But  one 
ground  of  reversal  is  urged,  namely,  that 
the  tax  was  levied  under  the  cash  system, 
while  the  township  had  adopted  the  labor 
system  and  was  operating  under  it  at  the 
time  of  the  levy. 

On  August  4,  1883,  a  petition  was  filed 
with  the  town  clerk,  as  provided  In  section 


80  of  i^apter  121  of  our  statutes  (Starr  & 
C.  Ann.  St  1896),  asking  that  the  question 
of  the  adoption  of  the  labor  system  be  sub- 
mitted to  a  vote  of  the  people.  An  election 
was  held,  and  the  labor  system  adopted, 
and  Bubseqftent  taxes  were  levied  and  col- 
lected under  It  until  1903.  In  1885  said 
section  80  was  amended,  so  that  any  town 
having  adopted  the  labor  system  conld  abol- 
ish the  same  by  petition,  and  vote  In  the 
same  maimer  as  provided  for  Its  adoptlOD. 
On  March  21,  1908,  a  petition  seems  to  have 
been  filed  with  the  town  clerk,  asking  that 
the  question  of  paying  the  district  road  tax 
be  submitted  to  a  vote  of  the  people  at  the 
next  April  election,  and  at  the  election  fol- 
lowing a  majority  of  the  votes  were  cast 
In  favor  of  the  cash  system.  Subsequent  to 
this  vote  all  taxes  were  assessed  under  the 
cash  system,  Inclndlng  that  In  question  here. 
It  Is  now  claimed  by  the  appellant  com- 
pany that  the  petition  filed  with  the  town 
derk  on  March  2l8t  was  signed  by  24  legal 
voters,  whereas  It  should  have  been  signed 
by  25;  that  it  was  therefore  not  in  compli- 
ance with  the  statute,  and  the  election  held 
In  pursnance  thereof  was  null  and  void. 

Conceding  the  soundness  of  the  view,  and 
that  the  question  was  properly  raised  by 
the  objectionB  filed  below,  it  is  not  sustain- 
ed by  the  evidence  appearing  from  the  ab- 
stract of  the  record  filed  by  the  appellant 
All  that  Is  shown  in  that  record  Is  the  fol- 
lowing recital:  "Petition  to  vote  on  money 
system. — To  the  town  clerk  of  the  town  of 
Irving. — ^Twenty-four  persons,  claiming  to 
be  legal  voters,  asked  to  have  tbe  proposi- 
tion to  pay  In  money  the  district  labor  and 
property  road  tax  submitted  to  the  legal 
voters  of  said  town  at  the  annual  town  meet- 
ing to  be  held  on  the  first  Tuesday  of  April, 
1903.  Filed  March  21.  1903."  Manifestly 
this  does  not  pretend  to  be  the  petition  upon 
which  the  election  was  held,  but  is  simply 
a  statement  by  counsel  for  appellant  of 
their  conclusion  as  to  its  legal  effect.  There 
is  nothing  In  the  abstract  to  show  tbat  the 
petition  Itself  was  not  In  fsct  signed  by 
24  legal  voters.  There  is  nothing  here  to 
show  that  the  petition  mentioned  In  the 
foregoing  statement  was  the  petition  upon 
which  the  election  was  held.  From  all  that 
appears  in  this  abstract  a  petition  may  have 
been  signed  by  the  requisite  number  of 
legal  voters,  or  another  and  different  peti- 
tion may  have  been  presented  as  a  basis 
for  the  election  which  was  held.  If  ap- 
pellant desired  to  rest  its  case  upon  the 
fact  that  the  election  returning  to  tbe  cash 
system  was  Illegal  because  not  petitioned 
for  by  25  legal  voters.  It  should  have  set 
out  the  petition,  so  that  we  might  deter- 
mine whether  it  was  in  conformity  with  the 
requirements  of  the  statute,  and  It  should 
have  been  made  to  appear  that  the  election 
was  In  fact  held  under  that  petition.  Tbe 
presumption  Is  that  the  tax  was  legally 
levied,  and  the  burden  of  proof  was  upon 
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the  appellant  to  establiah  the  contrary.  The 
evidence  falls  far  short  of  this  requirement. 
We  are  of  the  opinion  that  the  county  court 
properly  overmled  the  objections  and  en- 
tered the  Judgment  and  order  of  sale. 
'  Judgment  affirmed. 


(ZU  111.  M) 

C5ITY  OP  CHICAGO  ▼.  RICHARDSON. 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

JrDNICIPAL     COBPOBATtONS  —  IMPBOVEHENTS  — 

INSUFFICIENT   ASSESSMENT— SUPFLEMENTAI. 

ASSESSMENT— WHEN  MAT  BE  MADE. 

1.  Under  Ijocal  Improvesient  Act  1897  (Laws 
1897,  p.  121)  S  59,  proTiding  that,  U  the  first 
assessment  for  a  public  improvement  proyes  in- 
sufficient, another  may  be  had,  where  a  special 
assessment  based  on  the  estimated  cost  of  a 
proposed  improvement  is  levied  and  confirmed, 
and  the  contract  is  let  for  a  sum  greater  than 
the  assessment,  a  supplemental  assessment  can- 
not be  levied  for  the  excess  of  the  contract  price 
above  the  first  assessment  before  the  improve- 
ment is  completed. 

Appeal  from  Cook  Oounty  Gonrt;  W.  H. 
HImebangh,  Judge.    ^ 

Proceedings  by  the  dty  of  Chicago  for  an 
assessment  to  pay  the  estimated  cost  of  a 
street  Improvement.  From  a  Judgment  dis- 
missing a  petition  for  a  supplemental  as- 
sessment so  far  as  related  to  the  property  of 
O.  S.  Richardson,  the  city  appeals.   Affirmed. 

Robert  Redfield  and  Frank  Johnston,  Jr. 
(Edgar  Brouson  Tolman,  Corp.  Counsel,  of 
counsel),  for  appellant  Charles  D.  Richards 
and  William  J.  DonUn,  for  appellee. 

CARTWBIOHT,  J.  The  following  ques- 
tion is  the  only  one  to  be  considered  on  this 
appeal:  Where  a  spedal  assessment,  based 
on  the  estimated  cost  of  a  proposed  improve- 
ment. Is  levied  and  confirmed,  and  the  con- 
tract is  let  for  a  sum  greater  than  the  as- 
sessment, can  a  supplemental  assessment  be 
levied  for  the  excess  of  the  contract  price 
above  the  first  assessment  before  the  im- 
provement is  completed?  Appellant  filed  its 
petition  in  the  county  court  of  Cook  county 
praying  for  an  assessment  to  pay  the  esti- 
mated cost  of  a  proposed  street  improve- 
ment The  assessment  was  levied  and  con- 
firmed, and  the  contract  was  then  let  for 
$1,967  more  than  .the  asseasment.  There- 
upon appellaut  filed  Its  petition  in  this  case 
for  a  supplemental  assessment  alleging  that 
a  deficiency  had  been  created  by  the  fact  that 
the  contract  price  was  in  excess  of  the  origi- 
nal assessment  Appellee  objected  on  the 
ground  that  the  Improvement  had  not  been 
completed  and  the  deficiency  bad  not  yet 
been  actually  and  definitely  ascertained.  On 
the  hearing  It  was  stipulated  that  when  the 
supplemental  petition  was  filed  only  60  per 
cent  of  the  improvement  had  been  complet- 
ed, and  that  it  had  not  been  completed  at  the 
time  of  the  hearing.  The  court,  being  of  the. 
opinion  that  the  law  did  not  authorize  the 
proceeding  until  the  amount  of  the  deficiency 
bad  been  finally  ascertained  by  the  comple- 


tion of  the  improvement,  snst&lned  the  ob- 
jection and  dismissed  the  petition  so  far  as 
it  related  to  appellee's  land.  The  construc- 
tion of  section  69  of  the  local  improvement 
act  of  1897  (Laws  1897,  p.  121),  which  pro- 
vides for  a  supplemental  assessment  In  case 
of  a  deficiency,  was  Involved  in  the  case  of 
City  of  Chicago  v.  Noonan,  210  111.  18,  71  N. 
E.  32,  and  In  deciding  that  case  we  were 
of  the  opinion  that  the  insufficiency  of  the 
first  assessment  contemplated  by  that  sec- 
tion is  to  be  determined  after  the  contract 
has  been  performed,  when  the  amount  may 
be  definitely  known.  We  are  satisfied  that 
the  decision  was  correct  The  law  provides 
for  the  levy  of  an  assessment  before  the 
work  Is  actually  done,  In  order  that  means 
of  payment  may  be  provided.  Such  an  as- 
sessment must  necessarily  be  based  upon  an 
estimate  of  the  probable  cost  of  the  im- 
provement and,  while  it  is  presumed  that 
the  estimate  will  equal  the  cost  of  the  work, 
It  may  prove  Incorrect  Section  69  makes 
provision  to  meet  the  contingency  of  the  as- 
sessment proving  insufficient  in  order  that 
the  work,  when  finally  completed,  may  be 
paid  for.  If  that  should  happen,  the  amount 
of  the  deficiency  can  only  be  finally  and  defi- 
nitely ascertained  after  the  work  has  been 
performed.  If  the  contract  la  let  for  more 
than  the  amount  of  the  assessment  all  that 
can  be  said  is  that  If  the  contractor  per- 
forms the  obligation  on  his  part  he  will  be- 
come entitled  to  the  contract  price,  which 
will  exceed  the  amount  of  the  assessment 
If  he  does  not  perform  his  obligation,  an- 
other contract  must  be  let  for  the  unfinished 
portion  of  the  work,  and  under  changed  con- 
ditions the  second  contract  may  be  for  more 
or  less  than  the  amount  of  the  forfeited  con- 
tract There  might  be  cases  where  Interest 
or  other  things  might  affect  the  amount  of 
the  deficiency,  and  in  no  case  can  the  actual 
deficiency  in  the  first  assessment  be  known 
until  the  work  has  been  performed.  The 
deficiency  is  not  necessarily  fixed  by  the  dif- 
ference between  the  contract  price  and  the 
assessment  and.  If  a  supplemental  assess- 
ment can  be  levied  as  soon  as  a  contract  is 
let  there  could  be  another  assessment  on  the 
reletting  of  a  forfeited  contract  or  the  hap- 
pening of  any  other  event  which  would  in- 
crease the  probable  deficiency.  We  do  not 
think  it  was  the  Intention  of  the  Legislature 
that  property  owners  may  be  called  upon 
for  successive  assessments  to  meet  prob- 
able, but  uncertain,  deficiencies.  The  Judg- 
ment of  the  county  court  is  affirmed.. 
Judgment  affirmed. 

(313  111.  51) 

DK3KET  &  BAKER  et  al.  v.  PEOPLE  ez  rd. 

HANBERG,  (Jounty  CioUector. 

(Supreme  C!onrt  of  Illinois.    Dec.  22,  1904.) 

BTBKKT  IMPROVEMENTS— AFPUOATION  FOB  8AXB 
FOB  ASSESSMENT— DEFECTIVE  NOTICE— WAIV- 
ES OF  OBJECTIONS— ENTBT  OF  JUDGMENT. 

1.  A  defect  in  the  notice  of  application  for  a 
sale  for  an  assessment  is  waived,  and  the  court 
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\a  given  Jnrlsdictlon,  by  the  property  owner  ffl- 
tng  objectioiu  to  the  application  whiph  call  for 
exercise  of  jurisdiction  and  a  decision  on  the 
merits. 

2.  The  power  of  the  court  aa  to  entering  judg- 
ment against  the  same  lots  for  the  same  assess- 
ment is  exhausted,  except  as  to  amending  or 
correcting  the  judgment  during  the  term,  by  en- 
try of  a  judgment  for  sale  thereof  for  such  as- 
sessment, though  such  judgment  is  erroneous 
because  not  signed  by  the  judge ;  so  that  entry 
of  a  subsequent  judgment  against  such  lots  for 
such  assessment  is  error. 

Appeal  from  Ck>ok  Goanty  Court;  O.  N. 
t^arter,  Judge. 

Application  by  the  people,  on  the  relation 
of  John  J.  Hanberg,  county  collector,  of  Oook 
county,  for  judgment  and  order  of  sale  for 
a  delinquent  special  assessment  From  such 
a  judgment  and  order  of  sale,  Dickey  & 
Baker  and  others,  the  property  owners,  ap- 
peal.    Keversed. 

George  W.  "WUbnr,  for  appellants.  Wil- 
liam M.  Pindell  (Bdgar  Bronscm  Tolman, 
Corp.  Counsel,  and  Robert  Redfield,  of  coun> 
Bel),  for  the  People. 

CABTWRIGHT,  J.  The  county  collector 
of  Cook  county  applied  to  the  county  court 
for  judgment  against  appellants'  lots  and  an 
order  of  sale  for  a  .  delinquent  special  as- 
sessment. The  appellants  appeared,  and  fil> 
ed  objections  to  the  application,  which  were 
heard  and  overruled  by  the  court  They 
contend  that  the  court  erred  because  their 
names,  as  published  In  the  notice  of  the  ap- 
plication, were  not  correct,  and  did  not  cor- 
respond with  the  names  as  given  in  the 
judgment,  sale,  and  redemption  record,  so 
that  the  notice  did  not  give  the  court  jurla- 
diction  over  them.  This  objection  was  walT« 
ed  by  the  general  appearance  entered  in  the 
case  by  the  appellants.  They  filed  seven  ob- 
jections to  the  application,  some  of  which 
called  for  the  exercise  of  jurisdiction  by  the 
court  and  a  decision  upon  the  merits.  The 
entry  of  such  an  appearance  gave  the  court 
jurisdiction  of  appellants.  Nlcholes  r.  Peo- 
ple, 165  111.  602,  40  N.  B.  237. 

On  August  8,  1904,  the  objections  of  ap- 
pellants were  overruled,  and  judgment  was 
entered  against  their  lots,  which  were  sever- 
olly  ordered  to  be  sold  to  satisfy  the  amount 
of  the  assessment  and  costs.  Upon  the  en- 
try of  the  Judgment  an  appeal  was  prayed 
and  allowed.  It  Is  objected  that  said  judg- 
ment was  not  In  proper  form,  but  we  find  it 
substantially  In  the  form  directed  by  section 
191  of  the  revenue  act  (Hurd's  Rev.  St  1903, 
p.  1541,  c.  120),  and  sufficient  in  that  re- 
spect. It  was  not  signed  by  the  judge,  as 
required  by  that  section,  and  for  that  rea- 
son It  must  be  reversed.  The  record  con- 
tains another  judgment  entered  some  days 
after  the  judgment  against  appellants'  lots, 
which  seems  to  cover  the  whole  delinquent 
list  Including  said  lots.  The  second  judg- 
ment is  signed  by  the  judge,  and  counsel  for 
the  ai^>ellee  contend  that  It  is  a  valid  judg- 
ment   It  is  not  proper  to  enter  two  judg- 


ments against  the  same  lot  for  the  same  tax 
or  assessment;  although  counsel  for  appellee 
say  that  such  has  been  the  practice  in  con- 
tested cases  In  the  county  court  of  Cook 
county.  If  the  statements  of  counsel  are 
correct,  there  is  great  laxity  and  confnslon 
In  keeping  the  records  of  that  court  It  is 
clear,  however,  that  the  power  of  the  court 
was  exhausted  by  the  first  judgment  except 
for  the  purpose  of  amending  or  correcting 
the  judgment  during  the  term,  and  the  sec- 
ond Judgment  does  not  purport  to  be  an 
amendment  or  correction  of  the  first  judg- 
ment It  was  error  to  enter  the  second  judg- 
ment There  was  no  error  In  ovemilini;  the 
objections,  but  the  judgments  entered  are  er- 
roneous. 

The  judgments  against  appellants'  lots  are 
reversed,  and  the  cause  is  remanded  to  the 
county  court,  with  directions  to  enter  a  prop- 
er judgment  as  directed  by  section  191  of 
the  revenue  act 

Reversed  and  remanded. 


(2U  nL  142) 

HATNBR  ▼.  PEOPLE. 
(Supreme  Court  of  nibioia.    Dea  22,  1904.) 

HOMICIDK—PBOSECmON— ASSISTANT  OOUBSEL 
FOB  STATK — BELF-DBFENSE — DEFENSE  OF  HAB- 
ITATION—«U8IIFtA3LE  HOMioiDX  —  mgranc- 
TIONB— FOKU  AKD  CONSTBUCrXON — VKBDICT. 

1.  Though  the  prosecuting  attorney  cannot  be 
supplanted  by  counsel  employed  by  private  pap- 
ties,  the  court  may,  in  its  discretion,  permit 
such  counsel  to  assist  and  tins  was  not  for- 
bidden by  Laws  1903,  p.  85,  providing  that  the 
state's  attorney  shall  not  receive  any  fee  from 
any  private  person  for  any  services  within  his 
official  duties. 

2.  Where,  on  a  prolecution  for  homicide,  there 
was  evidence  that  the  deceased  was  thrusting 
himself  Into  defendant's  house  to  assanlt  de- 
fendant instructions  that  defendant  had  no 
right  to  take  life  unless  apparentiy  neceasarv  to 
prevent  the  commission  of  a  felony,  or  to  defend 
himself  against  loss  of  life  or  great  bodily  harm, 
were  erroneous,  in  view  of  C&.  Code,  dlv.  1,  { 
148  (Hurd's  Rev.  St  1899,  e.  38),  declaring 
h(»nicide  justifiable  in  the  defense  of  habitation, 
Iiroperty,  or  person  against  any  person  who 
manifestly  intends  by  violence  to  commit  a  fel- 
ony, or  who  manifestly  intends  in  a  violent 
manner  to  enter  the  habitation  of  another  for 
the  purpose  of  assaulting  any  person  dwelling 
therein. 

3.  On  prosecution  for  homidde  it  appeared 
that  after  a  conflict  between  defendant  and  de- 
ceased, defendant  entered  his  own  house  and 
procured  a  revolver  and  came  to  the  door,  and 
that  deceased  was  then  in  a  positicm  where  he 
might  have  left  the  premises  by  another  way. 
but  that  he  turned  and  came  to  the  door  and 
attempted  to  open  it  when  he  was  wonnded  by 
defenoant  Held,  that  an  instruction  that  if  de- 
ceased attacked  defendant  and  afterwards  aban- 
doned the  attack  and  retreated,  and  defendant 
became  the  aggressor  and  pursued  and  killed  de- 
ceased, defendant  was  guilty,  was  without  sap- 
port  in  the  evidence. 

4.  On  prosecution  for  homicide,  an  Instruc- 
tion, abstract  in  form,  assuming  to  state  a  cssf 
where  "one"  (evidently  Intended  to  be  ai^lied 
to  the  defendant)  assaulted  "another"  (intended 
to  be  applied  to  the  deceased),  but  farther  on, 
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transposing  the  tamiB  "one"  and  'Mother,"  was 
misleading. 

5.  It  was  error  to  instnict  the  jury  that  their 
power  and  duty  to  podge  the  effect  of  the  evi- 
dence were  not  arbitrary,  bat  shonid  be  exer- 
cised with  legal  discretion  and  in  snbordlnatlon 
to  the  rnles  of  evidence,  with  no  explanation  as 
to  what  constitated  legal  discretion,  or  to  what 
rnles  of  evidence  tttat  judgment  should  be  sub- 
ordinate. 

6.  Where,  on  a  prosecution  for  homicide,  the 
court  errMieously  Instructed  that  if  accused 
should  be  found  guilty  the  jury  should  fix  his 
punishment,  and  the  jury  found  him  guilty  of 
manslaughter  and  fixed  his  punishment  at  Im- 
prisomnent  for  one  year,  and  the  court  disre- 
garded the  part  of  the  verdict  fixing  the  term 
and  sentenced  defendant  to  confinement  in  the 
penitentiary  for  an  indeterminate  period,  the 
«rror  in  the  instruction  was  pr«jadiaal. 

Error  to  Criminal  Court,  Cook  County; 
Axel  Chytraus,  Judge. 

Anaziata  Hayner  was  convicted  of  man- 
slaughter, and  brings  error.    Reversed. 

W.  P.  Black  and  C.  D.  F.  Smith,  for 
plalntlft  in  error.  H.  J.  Haralln,  Atty.  Gen., 
O.  a.  Deneen,  State's  Atty.,  and  Harry  Ol- 
son, Asst  State's  Atty.,  for  the  People. 

OAHTWRIGHT,  J.  Amazlah  Hayner, 
plaintiff  In  error,  was  Indicted  In  the  crimi- 
nal court  of  Cook  county  for  the  murder  of 
Henry  Martin.  A  trial  resulted  In  a  dis- 
agreement of  the  Jury,  but  on  a  second  trial 
a  verdict  was  returned  finding  the  defend- 
ant guilty  of  manslaughter,  and  fixing  his 
punishment  at  imprisonment  in.  the  peniten- 
tiary for  a  term  of  one  year.  The  court  dis- 
regarded that  part  of  the  verdict  fixing  the 
term  of  imprisonment,  and  sentenced  him  to 
confinement  in  the  penitentiary  for  an  inde- 
terminate period,  in  accordance  with  the  stat- 
ute. 

The  death  of  Henry  Martin  resulted  from 
a  shot  from  a  revolver  fired  by  the  defendant 
In  defendant's  kitchen  in  the  rear  flat  on 
the  second  floor  of  No.  4433  State  street.  In 
Chicago.  The  only  persons  present  In  the 
room  at  the  time  were  Martin  and  the  de- 
fendant, and  the  evidence,  except  the  testi- 
mony of  the  defendant,  was  confined  to  what 
occurred  previously.  The  buildings  number- 
ed 4431  and  4433  State  street  were  occupied 
on  the  lower  floors  by  storerooms.  Above 
the  storerooms  In  each  building  were  three 
floors  finished  as  flats,  and  divided  Into 
front  and  rear  flats.  Above  the  storeroom 
In  No.  4433  the  rear  flat  was  occupied  by 
tbe  defendant,  Hayner,  a  widower,  and  his 
daughter,  a  stenographer  and  typewriter,  and 
he  had  charge  of  the  fiats  in  that  building 
88  Janitor.  The  next  flat  above  was  occu- 
pied by  Mrs.  Lawson,  and  the  rear  top  flat 
by  Mrs.  Clay.  Above  tbe  storeroom  of  No. 
4431  the  rear  flat  was  occupied  by  Mrs. 
Kenny,  tbe  next  by  Mrs.  Draper,  and  tbe 
top  flat  by  Mrs.  Beard.  There  were  rear 
porches  and  stairways,  above  each  pther,  to 
both  buildings,  with  an  outer  railing,  and  a 
railing  extending  across  the  porches  sepa- 
rating the  buildings.  On  the  afternoon  of 
September  4,  1002,  tbe  defendant  called  up- 


on Mrs.  Beard  at  her  flat  on  tbe  top  floor 
of  No.  4431  for  tbe  key  of  a  front  flat  in 
No.  4433,  frobi  which  she  bad  recently  re- 
moved. He  sat  for  a  time  on  the  railing 
or  banister  between  the  porches  of  Mrs.  Clay 
and  Mrs.  Beard,  talking  with  tbe  latter. 
Martin  was  a  business  agent  or  walking  del- 
egate of  8  carpenters'  union,  and  at  that 
time  came  up  tbe  stairway  to  Mrs.  Beard's 
porch.  Be  was  intoxicated,  and,  when  asked 
what  be  wanted,  said  he  was  looking  for  s 
carpenter  by  tbe  name  of  Oarlof.  iSxa, 
Beard  told  bim  that  Oarlof  did  not  live 
there,  and  requested  him  to  go  downstairs, 
He  inquired  the  name  of  the  building,  and 
she  replied  that  she  did  not  think  it  had 
any,  and  referred  the  qu'estion  to  the  defend- 
ant, who  said  he  had  lived  there  14  years, 
and  that  it  bad  no  name,  and  he  Informed 
Martin  that  Garlof  had  moved  farther  south 
on  State  street  Mrs.  Beard  requested  Mar- 
tin to  go  downstairs,  and  he  replied  witb 
profane  and  obscene  language,  and  refused 
to  go.  Mrs.  Beard  and  defendant  tried  to 
persuade  bim  to  leave,  but  he  would  not 
He  walked  to  tbe  divldli^  railing  where  tbe 
defendant  sat  and  stepped  over  it  to  Mrs. 
Clay's  porch,  and  as  he  went  over  be  called 
Mrs.  Beard  the  vilest  name  that  can  be  ap- 
plied to  a  woman,  accompanied  with  an  oath. 
Tbe  defendant  became  very  much  excited, 
and  took  bold  of  a  stepladder,  saying  to  Mar- 
tin that  be  bad  insulted  tbe  woman  as  long 
as  he  could  stand  it,  and  pushed  the  ladder 
sideways  against  Martin.  Defendant  then 
dropped  the  ladder  and  pidced  up  a  broom. 
Tbe  evidence  was  contradictory  as  to  wheth- 
er at  this  time  Martin  struck  the  defendant 
or  said  that  he  did  not  want  to  fight  De- 
fendant attempted  to  strike  Martin  with  tbe 
broom,  but  did  not  bit  bim,  and  tbe  broom 
went  out  of  bis  hands  across  tbe  porch.  Mrs. 
Clay  then  tried  to  get  Martin  to  go  down- 
stairs, and  agreed  to  go  with  him.  They 
started  to  go  down  together,  and  when  they 
had  gone  three  or  four  steps  Martin  stopped 
and  wanted  to  go  back,  but  she  persuaded 
him  to  go  on.  When  tbey  reached  the  bot- 
tom of  that  flight  of  stairs  they  turned  on 
the  porch  between  the  railing  and  the  brl<^ 
wall  and  went  to  the  head  of  the  next  stahr- 
way,'  which  descended  to  the  porch  on  the 
second  floor,  where  defendant's  apartments 
were.  The  defendant  came  downstairs,  and, 
as  Mrs.  Clay  and  Martin  stood  at  the  head 
of  that  stairway,  defendant  laid  his  hand 
on  the  railing  near  the  door  and  Jumped 
over,  reaching  the  stairway  three  or  four 
steps  farther  down  In  front  of  them.  Mar- 
tin then  kicked  tbe  defendant  twice  in  tbe 
bac^  as  he  went  down  the  stairs,  Martin  fol- 
lowing him  to  tbe  bottom  of  the  stairs,  when 
Mrs.  Clay  went  back  to  her  own  flat  above. 
Tbe  defendant  went  to  bis  own  door  and 
went  into  his  kitchen,  opening  a  screen  door, 
wbich  shut  behind  him.  He  went  on  into 
the  bedroom  and  got  a  revolver  which  he 
kept  there,  and  returned  to  the  kitchen  door 
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and  pushed  the  screen  open.  When  Martin 
reached  the  bottom  of  the  stairs  on  that 
floor  be  was  near  a  passageway  leading  to 
State  street,  by  which  he  could  go  out  the 
way  he  came  In.  Instead  of  doing  that,  he 
turned  back  a  few  steps  to  the  door  of  the 
defendant  and  took  bold  of  the  screen  door 
with  his  left  band,  holding  it  partly  open. 
Defendant  asked  him  what  be  was  doing 
there,  and  told  him  to  get  ont— that  he  did 
not  want  any  further  trouble  with  him.  De- 
fendant bad  the  revolver  in  bis  band,  hang- 
ing by  bis  side  and  swinging  it  around.  As 
Martin  stood  there  he  said  to  the  defend- 
ant; "Shoot,  damn,  yon  1  shoot!"  The  defend- 
ant thereupon  fired  a  shot,  which  made  a 
flesh  wound  on  the-  upper  part  of  Martin's 
arm  with  which  he  was  holding  tbe  door. 
Martin's  arm  slipped  down  the  door,  and,  as 
a  witness  described  it,  be  longed  forward 
into  tbe  kitchen,  the  screen  door  closing  be- 
hind him.  Nothing  was  seen  from  the  out- 
side after  that,  except  through  the  screen 
door,  and  the  only  witness  who  saw  any- 
thing testified  that  he  saw  Martin's  arm  go- 
ing back  and  forth,  but  was  unable  to  state 
what  be  was  doing.  Tbe  first  shot  was  fol- 
lowed very  soon  by  another,  which  severed 
the  femoral  artery  In  the  left  leg  and  proved 
fatal.  There  was  a  great  quantity  of  blood 
on  the  floor  near  the  middle  of  the  kitchen, 
and  about  tbe  time  of  the  shots  Martin  was 
heard  to  say;  "You  have  shot  me ;  give  me 
a  rag."  There  was  testimony  that  the  de- 
fendant, as  be  went  down  the  stairs,  said; 
"I  will  show  you;  I  will  shoot  you;"  but 
this  was  contradicted.  The  defendant  was 
73  years  of  age,  and  weighed  about  147 
pounds.  Martin  was  36  years  old,  and 
weighed,  according  to  the  testimony  of  hla 
widow,  180  pounds.  The  coroner's  physician 
testified  that  he  weighed  210  pounds.  The 
parties  had  not  been  acquainted  with  each 
other,  and  there  was  no  hostility  between 
them,  except  such  as  was  aroiised  by  the  con- 
duct of  Martin  on  this  occasion.  The  de- 
fendant testified  that  he  fired  the  first  shot 
when  Martin  said  "Shoot,"  not  Intending  to 
Injure  blm,  but  only  to  frighten  him,  and 
the  wound  In  tbe  arm  would  have  had  no 
serious  effect  He  testified  that,  following 
that  first  shot,  Martin  came  Into  tbe.  room 
towards  him,  and  he  backed  up,  and  Mar- 
tin attempted  to  strike  him;  that  Martin 
was  close  to  blm,  and  be  was  holding  tbe 
pistol  down;  that  It  was  an  automatic  re- 
volver, and'  he  thought  that  In  bis  excite- 
ment be  pnlled  the  trigger  without  knowing 
It 

The  first  error  assigned  is  that  the  court 
permitted  W.  8.  Elliott,  Jr.,  an  attorney  not 
connected  with  the  office  of  the  state's  attor- 
ney, but  hired  and  paid  by  the  carpenters' 
union,  to  assist  the  state's  atiorney  and  take 
a  prominent  pert  in  the  trial.-  When  the 
objection  was  made  it  was  agreed  that  Mr. 
Elliott  would  testify  that  the  carpenters' 
union  had  paid  blm  a  retainer,  amounting  to 


several  hundred  dollars,  for  hla  services  in  flie 
prosecution  of  the  defendant  and  bad  become 
liable  to  pay  him  a  considerable  sum  as  fees 
In  such  prosecution.  It  is  not  the  right  of 
an  attorney  to  appear  as  assistant  of  the 
state's  attorney,  whether  Us  services  are 
gratuitous  or  paid  for  by  private  parties,  but 
the  state's  attorney,  as  a  public  officer,  must 
have  the  direction  and  assume  the  responsi- 
bility of  tbe  prosecution.  It  would  be  man- 
ifestly improper  to  permit  counsel  paid  by 
private  parties  to  supplant  tbe  constituted 
officer  of  tbe  law  and  to  assume  tbe  man- 
agement of  the  case,  but  we  do  not  think  it 
is  beyond  the  power  of  the  court  to  permit 
counsel  paid  by  private  parties  to  assist  the 
state's  atiorney  where  there  is  no  oppression 
of  the  defendant  or  injustice  to  him.  In 
granting  such  permission,  tbe  court  should 
see  that  the  criminal  law  is  not  pelng  used 
to  gratify  malice  or  personal  ends,  but  cases 
frequently  arise  where  the  administration  of 
public  justice  requires  that  the  state's  atior- 
ney should  have  assistance.  There  are  cases 
where  the  state's  attorney  is  clearly  out- 
classed and  overmatched  by  counsel  for  tbe 
defendant  Such  matters  must  be  left  large- 
ly to  the  discretion  of  the  court  whose  duty 
it  Is  to  prevent  oppression  of  the  defendant 
and  to  permit  snch  assistance  as  fairness 
and  justice  may  require.  It  might  be  a 
wrong  and  oppression  to  a  defendant  to  per- 
mit able  and  experienced  counsel  employed 
by  private  parties  to  assist  a  competent 
state's  atiorney  in  a  contest  with  Inexperi- 
enced or  Inefficient  counsel  for  tbe  defense. 

Counsel  for  plaintiff  in  error  call  atiention 
to  the  new  section  added  in  1903  to  the  act 
In  regard  to  atiorneys  general  and  state's 
attorneys,  which  provides  that  the  state's  at- 
torney shall  not  receive  any  fee  or  reward 
from  or  In  behalf  of  any  private  person  for 
any  services  within  bis  official  duties,  and 
shall  not  be  retained  or  employed,  except  for 
tbe  public.  In  a  civil  case  depending  upon 
the  same  state  of  facts  on  which  a  criminal 
prosecution  shall  depend.  Laws  1903,  p.  85. 
It  is  insisted  that  in  view  of  this  statute  the 
law  should  be  that  counsel  assisting  tbe 
state's  atiorney  should  be  as  unprejudiced 
and  impartial  as  a  public  prosecutor.  We 
do  not  think  the  statute  was  intended  to 
prohibit  tbe  court  in  the  exercise  of  a  sound 
discretion,  from  permitting  counsel  paid  by 
private  parties  to  assist  tbe  state's  attorney 
where  It  may  seem  necessary.  It  must  be 
presumed  that  the  discretion  was  properly 
exercised  In  this  case,  and  we  find  nothing 
In  the  record  to  indicate  the  contrary. 

The  instructions  are  complained  of,  and 
upon  Inspection  we  find  they  do  not  pres«it 
a  connected  or  consistent  theory  of  tbe  rights 
of  the  defendant  in  the  defense  of  his  habi- 
tation. The  defense  was  that  the  fatal  shot 
was  fired  in  opposing  an  entry  Into  the  de- 
fendant's habitation,  against  bis  will,  for 
the  purpose  of  assaulting  him.  On  the  part 
of  tbe  defendant  tbe  court  Instructed   tbe 
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Jury  that  a  homicide  la  Jnstlfled  when  the 
klUlug  is  tn  the  defense  of  one  Into  whose 
dwelling  the  person  killed  forces  his  way, 
against  the  protest  of  the  occupant,  for  the 
purpose  of  assanltlng  or  offering  personal 
violence  to  such  person ;  that  If  Martin  had, 
with  violence  and  against  the  protest  of  de- 
fendant, entered  the  place  of  residence  of 
defendant,  and  the  defendant  In  good  faith 
reasonably  believed  that  Martin  Intended 
to  offer  personal  violence  to  him  or  assanlt 
him,  and  Martin  threatened  then  and  there, 
with  word  or  gesture,  to  assault  the  de- 
fendant, and  the  defendant  acted  under  the 
influence  of  fears  of  personal  violence  or  an 
assault,  and  not  in  a  spirit  of  revenge,  the 
shooting  was  justifiable,  and  the  Jury  should 
acquit  the  defendant  In  giving  lnstn;ction8 
at  the  request  of  the  prosecution  the  court 
ignored  all  distinctions  between  a  homicide 
committed  in  self-defense  In  a  public  place, 
where  both  parties  have  equal  rights,  and  a 
homicide  committed  by  a  person  In  his  own 
habitation  of  one  entering  It,  against  his 
will,  for  the  purpose  of  assaulting  or  offer- 
ing persona]  violence  to  him.  Accordingly, 
the  Jury  were  told  that  the  defendant,  in 
order  to  Justify  the  killing  on  the  ground 
that  it  was  in  defense  of  habitation,  prop- 
erty, or  person,  must  in  good  faith  have  be- 
lieved that  the  killing  was  necessary  either 
to  preserve  his  own  life  or  prevent  his 
receiving  grreat  bodily  harm,  and  that  if  th6 
circumstances  would  not  induce  a  reasona- 
ble person  to  believe,  and  the  defendant 
did  not  believe,  be  was  in  danger  of  losing 
his  own  life  or  was  in  great  bodily  danger, 
then  he  had  not  established  his  defense. 
These  Instructions  stated  the  law  to  be  that 
the  defendant  had  no  right  to  take  the  life 
of  Martin  unless  it  was  apparently  neces- 
sary in  order  to  prevent  the  commission  of 
a  felony  or  to  defend  himself  against  loss 
of  life  or  great  bodily  harm. 

There  are  text-books  and  decisions  which 
state  the  rule  as  given  In  these  instructions, 
making  no  distinction  whatever  between 
the  right  of  self-defense  generally  and  the 
right  of  defense  by  a  person  in  his  own 
habitation,  and  it  has  been  said  that  the 
extent  of  the  right  to  defend  the  habita- 
tion and  persons  in  It  is  Involved  in  some 
obscurity  and  confusion.  That,  however, 
cannot  be  said  of  this  state,  where,  both  by 
statute  and  decision,  the  right  has  been  clear- 
ly defined.  Section  148  of  division  1  of 
the  Criminal  Code  defines  Justifiable  homi- 
cide as  follows:  ."Justifiable  homicide  Is  the 
killing  of  a  human  being  in  necessary  self- 
defense,  or  in  the  defense  of  habitation, 
property  or  person,  against  one  who  mani- 
festly Intends  or  endeavors  by  violence  or 
surprise  to  commit  a  known  felony,  such 
as  murder,  rape,  robbery,  burglary  and  the 
like,  upon  either  person  or  property,  or 
against  any  person  or  persons  who  mani- 
festly Intend  and  endeavor,  in  a  violent, 
riotous  or  tumultuous  maner,  to  enter  the 


habitation  of  another  for  the  ^nrpoiie  bt  as- 
saulting or  offering  personal  violence  to  any 
person  dwelling  or  being  therein.  A  bare 
fear  of  any  of  these  offenses,  to  prevent 
which  the  homicide  is  alleged  to  have  been 
committed,  shall  not  be  sufficient  to  Justify 
the  killing.  It  must  appear  that  the  cir- 
cumstances were  sufficient  to  excite  the 
fears  of  a  reasonable  person,  and  that  the 
party  killing  really  acted  under  the  influence 
of  those  fears,  and  not  in  a  spirit  of  re- 
venga"  Hurd's  Kev.  St  1899,  p.  595,  c.  38. 
Section  149  relates  only  to  the  necessary 
self-defense  mentioned  in  section  148,  as 
is  apparent  from  its  language.  That  sec-, 
tlon  provides  that  if  a  person  kill  another 
In  self-defense.  It  must  appear  that  the  dan- 
ger was  so  urgent  or  pressing  that  In  or- 
der to  save  his  own  life  or  to  prevent  great 
bodily  harm,  the  killing  of  the  other  was 
absolutely  necessary,  and  also  that  the  per- 
son killed  was  the  assailant  or  that  the 
slayer  had  really  and  in  good  faith  endeavor- 
ed to  decline  any  further  struggle  before 
the  mortal  blow  was  given.  Section  148 
declares  homicide  Justifiable  in  the  defense 
of  liabitation,  property,  or  person  against 
any  person  who  manifestly  intends  and  en- 
deavors, in  a  violent  riotous,  or  tumultuous 
manner,  to  enter  the  habitation  of  another 
for  the  purpose  of  assaulting  or  offering 
personal  violence  to  any  person  dwelling 
or  being  therein.  An  assault  or  offer  of 
personal  violence  does  not  necessarily  im- 
ply danger  to  life  or  great  bodily  harm.  In 
Reins  v.  People,  30  111.  256,  the  Judgment  of 
conviction  was  reversed,  and  it  was  held 
that  the  first  instruction  asked  by  the  de- 
fendant should  have  been  given.  That  in- 
struction was  based  upon  the  statute,  and 
declared  the  law  to  be  that  if  defendant 
Reins,  in  defense  of  himself,  inflicted  upon 
deceased  the  wounds  or  stabs  which  caused 
his  death,  while  the  deceased  was  manifest- 
ly Intending  and  endeavoring,  In  a  violent 
manner,  to  enter  the  habitation  of  the  wit- 
ness Mrs.  Foley  for  the  purpose  of  assault- 
ing or  offering  personal  violence  to  the  de- 
fendant Reins,  being  therein,  the  killing 
was  Justifiable,  and  the  Jury  must  acquit 
the  defendant.  In  Davison  v.  People,  90 
Ul.  221,  the  court  held  that  a  mere  trespass 
to  property  would  not  Justify  the  killing 
of  the  trespasser,  but  expressed  the  view 
of  the  court  as  to  haUtation  by  saying  (page 
229):  "A  man'q  house  Is  his  castle,  and  he 
may  defend  it  even  to  the  taking  of  life,  if 
necessary  or  apparently  necessary  to  pre- 
vent persons  from  forcibly  entering  it 
against  ills  will,  and  when  warned  not  to 
enter  and  to  desist  from  the  use  of  force." 
We  think,  also,  the  general  rule  is  that  a 
person  within  his  own  bouse  may  exercise 
all  needful  force  to  keep  an  aggressor  out 
even  to  the  taking  of  his  life.  A  man  In  his 
own  habitation  may  resist  force  with  force, 
and  oppose  an  unlawful  entry  against  his 
will  by  one  who  in  a  violent  manner  at- 
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tempts  to  alter  'with  a  purpose  of  assanlt- 
Ing  or  offering  violence  to  blm,  even  to  the 
extent  of  taking  life,  although  the  clrcum- 
BtanccB  may  not  be  such  as  to  justify  a  be- 
lief that  there  was  actual  peril  of  life  or 
great  bodily  harm.  2  Bishop  on  Grim.  Law, 
t  653;.  2  Wharton  on  Grim.  Law,  t  1024; 
Pond  T.  People,  8  Mich.  160.  The  Instruc- 
tions were  In  conflict  with  each  other,  and 
those  given  at  the  request  of  the  prosecu- 
tion were  not  correct 

It  Is  said  by  counsel  for  the  people  that 
tiie  defendant  was  clearly  guilty,  and  there- 
fore could  not  be  prejudiced  by  incorrect  In- 
structions. We  cannot  say  that  there  must 
necessarily  have  been  a  verdict  of  guilty. 
The  defendant  had  a  right  to  the  Judgment 
of  the  Jury  under  correct  InatructionB  as  to 
the  law.  He  had  a  right  to  have  his  testi- 
mony and  all  the  circumstances  considered 
by  the  Jury  for  the  purpose  of  determining 
whether  Martin  attempted  to  enter  his  kitch- 
en against  his  will  for  the  purpose  of  as- 
saulting him,  and  whether.  In  reasonably 
resisting  such  entrance,  he  fired  the  fatal 
shot,  accidentally  or  otherwise.  It  cannot 
be  said  that  the  erroneous  instructions  were 
not  prejudicial. 

There  were  a  great  many  instructions  giv- 
en, at  the  request  of  the  people,  introducing 
to  the  Jury  all  sorts  of  legal  propositions 
inconsistent  with  the  facta  of  the  case  or  not 
founded  upon  them.  For  instance,  the  tenth 
stated  the  law  in  case  the  evidence  showed 
thut  Martin  attacked  the  defendant,  and 
afterward  abandoned  the  attack  and  retreat- 
ed, and  the  defendant  became  the  aggressor 
and  pursued  and  killed  Martin.  There  was 
no  evidence  to  which  the  instruction  could 
be  applied.  The  instructions  given  at  the 
request  of  the  people  were  82  In  number — 
more  than  three  times  the  number  given  at 
the  Instance  of  the  defendant  Many  of 
them  were  wholly  uncalled  for.  A  few  plain 
and  simple  instructions  which  the  Jury  could 
understand  were  all  that  were  required, 
and  the  practice  of  incumbering  the  record 
and  troubling  the  Jury  with  useless  and  ir- 
relevant Instructions  Is  a  pernicious  one,  fre- 
quently condemned.  Dunn  v.  People,  109 
111.  635;  11  Ency.  of  PI.  &  Pr.  160. 

The  ninth  Instruction  given  at  the  request 
of  the  people  was  abstract  in  form,  assum- 
ing to  state  a  case  where  "one"  (evidently 
intended  to  be  applied  to  the  defendant)  as- 
saults "another"  (intended  to  be  applied  by 
the  Jury  to  Martin);  but,  as  the  instruction 
proceeded,  the  terms  "one"  and  "another" 
were  transposed,  and  the  defendant  became 
"another"  and  Martin  became  "one."  While 
we  can  see  what  was  meant  the  instruction 
was  confusing  and  misleading,  and  should 
not  have  been  given. 

Instruction  numbered  87  la  criticised,  and 
counsel  for  the  people  concede  that  the  crit- 
icism is  Just.  The  Jury  were  told  that  their 
power  and  duty  to  Judge  the  effect  of  the 
evidence  were  not  arbitrary,  but  should  be 


exercised  with  legal  discretion  and  In  smb- 
ordlnation  to  the  rules  of  evidence.  There 
was  no  explanation  what  constituted  legal 
discretion,  or  what  rules  of  evidence  tbeir 
judgment  should  be  subordinate  to.  The 
question  in  the  case  was  whether  the  killing 
was  done  in  reasonably  resisting  the  entry 
of  Martin  In  a  Violent  mariner  into  the  dwell- 
ing house  of  defendant  for  the  purpose  of 
assaulting  him,  and  the  law  on  that  subject 
could  have  beem  stated  to  the  jury  rery 
clearly  and  briefly. 

Instruction  numbered  83  given  at  the  in- 
stance of  the  people  told  the  jury  that  who- 
ever is  gullly  of  manslaughter  Is  to  be  im- 
prisoned for  his  natural  Ufe  or  any  number 
of  years,  and.  If  the  accused  should  be  found 
guilty,  the  Jury  should  fix  his  punishment 
by  their  verdict  The  Jury,  in  obedience  to 
the  instruction,  fixed  the  punishment  at  one 
year  in  the  penitentiary.  The  court  disre- 
garded that  part  of  the  verdict;  and  the  de- 
fendant filed  affidavits  of  three  Jurors  to 
the  effect  that  the  verdict  was  a  compro- 
mise, by  which  the  defendant  was  found 
guilty  provided  all  should  agree  that  the 
punishment  should  not  continue  longer  than 
one  year;  that  the  verdict  of  guilty  would 
not  have  been  returned  except  for  that 
agreement;  and  that  the  Jurors  in  question 
would  never  have  consented  to  a  verdict  of 
guilty  if  they'  had  not  understood  that  they 
had  the  right  to  fix  the  punishment  as  they 
were  instructed,  and  had  fixed  It  at  one  year. 
Affidavits  of  Jurors  cannot  be  received  to 
avoid  their  verdict.  Sanitary  District  t. 
Cnllerton,  147  111.  385,  35  N.  E.  723.  Wheth- 
er that  rule  applies  to  the  particular  cir- 
cumstances of  this  case  or  not  we  think  the 
erroneous  Instruction  permitting  the  jury  to 
fix  the  term  may  very  likely  have  been  harm- 
ful to  the  defendant  The  jury  fixed  the 
shortest  term  possible  under  the  law,  while 
the  court  Imposed  a  sentence  which  was,  in 
effect,  for  the  maximum  term,  unless  short- 
ened in  accordance  with  the  pan^e  law.  The 
record  does  not  show  that  the  error  In  giv- 
ing the  Instruction  was  not  prejudicial.  The 
Judgment  Is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


(as  111.  22<> 

CHICAGO  ft  J.  ELECTTRIC  R.  CO.  ▼. 
SPENCB. 

(Supreme  Ck>urt  of  Illinois.    Dec.  22,  1904.) 

rBBBOTHAI.  INJUBT— DAHAOES  —  EVIDENCE— AD* 
MISSIBIUir— X-BAT   PH0X0GBAPE8    AS    KVI- 

■  DENCB  —  TBIAI.  —  TAKING  FAPEBS  TO  JUST 
BOOH. 

1.  In  an  action  for  a  personal  injury,  evidence 
showing  the  salary  of  plaintiff  for  a  period  end- 
ing years  before  the  injury,  for  services  in  an 
employment  different  in  nature  from  tliat  in 
which  he  was  engaged  when  injured,  and  for 
five  years  liefore,  is  inadmissible  on  the  issue  of 
damages. 

2.  The  testimony  of  an  X-ray  expert  regular- 
ly engaged  in  taking  X-ray  photographs,  tiiat  be 
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took  the  negative  from  which  an  X-ray  photo-  | 
graph  of  the  portiMia  of  the  bod;  of  a  person 
was   developed,   that  he   developed   the  photo- 
graph, and  that  it  was  a  correct  representation, 
coidered  the  photograph  Mmissible  in  evidence. 

3.  The  fact  that  a  witness  tar  the  adverse 
party  testified  that  the  photograph  had  not  been 
properly  taken,  and  that  it  was  of  little  or  no 
value  as  a  representation  of  the  person  s  body, 
did  not  require  the  court  to  «clude  it 

4.  3  Starr  &  C.  Ann.  St  1806,  p.  3054,  c  110, 
par.  56,  authorizing  the  jury  to  take  to  the  Jury 
room  "papers  read  in  evidence,"  other  than  dep- 
ositions, empowers  a  jury  to  take  to  the  jury 
room  an  X-ray  photograph  received  in  evidence. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  by  Samuel  Spence  against  the  Chi- 
cago A  Joliet  Electric  Railroad  Company. 
From  a  Judgment  of  the  Appellate  Court 
affirming  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

1B2.  Meers,  tac  appellant  Eddy,  Haley  ft 
Wettem  and  J.  L.  O'Donnell,  for  appellee. 

B0O6S,  J.  An  electric  car  propelled  by 
the  ai^ellant  railway  company,  on  which  the 
appellee  was  riding  as  a  passenger,  collided 
with  another  of  appellant's  cars,  and  appel- 
lee was  Injured  thereby.  He  instituted  an 
action  on  the  case  in  the  drcnlt  court  of 
Will  county,  and,  on  a  hearing  before  tbr 
-court  and  a  Jury,  was  awarded  Judgment  in 
tbe  sum  of  $14,000.  This  Judgment  has  been 
affirmed  by  the  Appellate  Court  for  the  Sec- 
ond District,  and  the  record  is  before  ns  on 
the  further  appeal  of  the  company. 

The  collision  occurred  on  the  28th  day  of 
March,  1002.  The  appellee  at  that  time  was 
In  the  employ  of  the  Inter-Ocean  Construc- 
tion Company  as  a  timekeeper  and  Inspector 
of  poles  for  electric  wires,  at  a  salary  of 
$125  per  month.  It  was  insisted  before  the 
jni7  that,  because  of  tbe  injury  received  dur- 
ing the  collision  of  tbe  cars,  the  appellee 
bad  become  permanently  disabled  to  labor 
or  engage  In  the  active  pursuits  of  life. 
Damages  were  sought  for  such  alleged  loss 
of  capacity  to  earn  money  in  the  future.  As 
bting  proper  for  the  consideration  of  tbe 
Jnry  In  arriving  at  a  conclusion  as  to  the 
pecuniary  loiss  which  would  be  inflicted  on 
appellee  by  reason  of  bis  injuries  and  dis- 
abilities, the  appellee  was  permitted  to  prove, 
without  objection,  that  at  the  time  of  the 
collision  be  was  employed  as  timekeeper  and 
inspector  for  tbe  construction  company,  and 
was  receiving  wages  at  tbe  rate  of  $125  per 
month;  that  he  had  been  so  engaged  since 
January,  1902 — about  three  months  l)efore 
be  was  Injured;  that  for  the  period  of  six 
months  immediately  preceding  he  was  In  tbo 
employ  of  the  sanitary  district  of  Chlcagc 
at  the  controlling  works  at  Lockport,  at  a 
salary  of  $150  per  month;  that  Immediately 
prior  thereto  he  was  engaged  for  about  one 
month  In  putting  in  abutments  for  the  Joliet 
Bridge  Company,  at  a  salary  of  $126  per 

t  4.  See  Trial,  voL  46,  Cent  Dig.  t  78S. 


month,  and  that  during  tbe  period  of  lliree 
months  immediately  preceding  said  last  em- 
ployment he  was  engaged  in  putting  in  con- 
crete work  for  water  wheels  of  an  electric 
light  company,  at  $126  per  month  and  board, 
and  that  for  the  preceding  term  of  two  years 
he  had  worked  for  the  sanitary  district,  in- 
specting bridges  and  building  abutments 
and  piers,  at  $100  ptae  month;  and  that  for 
some  five  or  six  months  still  prior  thereto 
be  was  superintendent  of  a  quarry  In  Ten- 
nessee, at  a  salary  of  $100  pes  month.  Over 
the  objection  of  tbe  appellant  company  tbe 
appellee  was  allowed  to  prove  that  he  wa: 
superintendent  of  tbe  Western  Stone  Com- 
pany from  1892  and  1893  at  an  annual  sal- 
ary of  $2,500,  and  that  he  remained  In  that 
position  until  1897,  at  a  salary  of  $2,100  or, 
$2,250  per  annum.  Appellee  was  Injured  in 
1002.  His  employment  as  superintendent  of 
the  Western  Stone  Company  at  $2,500,  In 
1892,  was  ten  years  before  he  was  injured, 
and  tbe  salary  of  $2,250  received  by  him  as 
such  superintendent,  when  bis  employment 
in  that  position  terminated,  was  for  serv- 
ices rendered  in  1897 — Ave  years  before  be 
was  injured. 

Tbe  proper  inquiry  was  tbe  comparative 
capacity  of  the  appellee  to  earn  mon^  at 
tbe  time  of  and  after  he  had  received  the 
Injnry.  He  was  at  the  time  of  the  collision 
of  the  age  of  63  years.  The  salary  that 
he  had  enjoyed  wben  superintendent  of  tbe 
stone  company,  beginning  ten  years  before 
and  ending  more  than  five  years  before  the 
date  of  tbe  Injury,  ought  not,  we  think,  to 
have  been  allowed  to  be  proven.  It  was  re- 
mote In  point  of  time,  and  the  employment 
was  dlfCerent  in  its  nature  from  that  in 
which  he  was  engaged  when  injured,  or  had 
been  engaged  in  for  some  five  years  before. 
He  was  a  younger  man  and  more  capable 
then,  and  had  either  abandoned  the  position 
of  superintendent,  or  had  been  supplanted 
by  another.  Tbe  salary  he  received  from  the 
stone  company  as  superintendent  from  1892 
to  1807  was  dependent  on  too  many  inde- 
pendent and  cdlateral  circumstances  to  give 
the  Jury  any  correct  information  as  to  tbe 
value  of  bis  earning  power  or  capacity  at 
tbe  time  be  received  the  Injuries  which,  as 
be  claimed,  deprived  blm  of  the  capacity*  to 
woi*  or  earn  money.  West  Chicago  Street 
Railroad  Co.  v.  Maday,  188  111.  308,  58  N.  B. 
933.  As  such  superintendent  he  received 
very  much  larger  compensation  per  annum 
than  when  he  was  injured,  ix  at  any  time 
during  tbe  period  of  time  Immediately  prior 
thereto,  while  the  circumstances  were  such 
as  to  indicate  with  reasonable  certainty  the 
extent  of  bis  ability  to  command  wages  and 
to  earn  money.  Tbe  purpose  of  making 
known  to  the  Jury  what  salary  be  bad  re- 
ceived from  tbe  stone  company  in  years  past 
was  to  enhance'  tbe  damages  to  be  awarded 
blm  for  tbe  lose  or  diminution  of  his  earning 
capacity  for  tbe  future.  It,  no  doubt,  had 
that  effect,  and  contributed  to  the  conclusion 
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reached  by  11x6  jury  that  the  appellee  was  en- 
titled to  receive  the  large  amount  spetdfled 
in  the  yerdlct.  The  evidence  was  Incompe- 
tent and  prejudicial. 

In  West  Chicago  Street  Railroad  Co.  t. 
Maday,  supra,  we  held  that  the  appellee,  who 
was  keeping  a  coffee  and  tea  store  when  in- 
jured, and  had  been  so  engaged  for  Ave  years, 
could  not  properly  prove  the  amount  of  wages 
he  had  received  when  engaged  as  a  worker 
in  wood  prior  to  the  time  when  he  engaged 
in  selling  coffees  and  teas,  for  the  reason  that 
he  bad  abandoned  the  business  of  working 
in  wood  five  years  before  he  was  injured,  and 
for  the  further  reason  that  the  testimony 
was  too  remote  and  Involved  consideration 
of  too  many  independent  and  collateral  cir- 
Cumstances  to  give  the  Jury  any  correct  in- 
formation as  to  his  earning  power  at  the 
time  of  the  injury.  We  declined,  however, 
to  reverse  that  case,  although  the  evidence 
was  incompetent,  for  the  reason  the  amount 
shown  to  have  been  earned  by  appellee  as  a 
woodworker  was  only  dally  wages  of  $2  or 
$2.25  per  day,  and  that  it  was  plain,  from 
the  comi)etent  facts  proven  in  the  case  bear- 
ing on  his  capacity  to  earn  money  at  the 
time  that  he  received  the  injury,  that  the  in- 
competent evidence  had  not  enhanced  the 
award  of  damages.  In  the  case  at  bar  the 
evidence  was  Incompetent,  and  it  is  manifest 
that  the  damages  were  enhanced  thereby — 
to  what  extent  we  cannot  determine. 

As  the  case  may  be  again  heard,  it  Is  neces- 
sary we  should  consider  the  Insistence  that 
the  court  erred  in  permitting  the  Introduction 
in  evidence  of  a  sklograph,  or  X-ray  photo- 
graph, of  a  portion  of  the  chest  and  body  of 
the  appellee.  The  sklograph  was  made  by 
an  expert  who  testified  he  was  an  X-ray  ex- 
pert; and  was  regularly  engaged  in  taking 
snch  photographs  for  physicians;  that  he 
took  the  negative  from  which  the  photograph 
was  developed,  and  that  he  developed  the 
photograph;  and  that  it  was  an  accurate  and 
correct  representation,  etc.  It  was  Intended 
to  show  by  the  sklograph  that  appellee's 
heart  had  been  displaced,  that  the  walls  of 
that  organ  had  become  thick,  and  that  an 
abnormally  heavy  tissue  had  formed  on  the 
walls  of  his  heart.  The  testimony  of  the 
X-ray  expert  who  had  taken  the  sklograph 
tended  to  show  the  picture  correctly  repre- 
sented the  condition  of  the  heart  of  the  ap- 
I>ellee.  Photographs  taken  by  the  X-ray  pro- 
cess are  admissible  in  evidence  after  proper 
preliminary  proof  of  their  correctness  and 
accuracy  has  been  produced.  22  Am.  &  Eng. 
Ency.  of  Law  .(2d  Ed.)  755.  We  think  the 
testimony  of  the  X-ray  expert  who  made  the 
sklograph  was  sufficient  to  Justify  the  court 
in  ruling  tliat  the  picture  should  be  admitted 
In  proof.  Subsequently,  when  the  appellant 
was  introducing  testimony  in  chief,  another 
X-ray  expert  was  produced  in  its  t>ehaif. 
This  witness  gave  testimony  tending  to  show 
that  the  sklograph  bad  not  been  properly 
taken,  and  expressed  the  opinion  that  the 


picture  was  of  little  or  no  value  as  a  r^re- 
sentation  of  the  heart  and  other  portions  of 
the  body  of  the  appellee.  But  the  court  was 
not  asked  to  exclud%  the  picture  because  of 
this  adverse  criticism,  nor  do  we  tlilnk  the 
motion  to  exclude  should  tiave  been  granted, 
had  it  been  interposed. 

It  was  not  error  to  allow  the  Jury  to  take 
the  sklograph  with  them  when  they  retired 
to  consider  of  their  verdict.  Paragraph  56 
of  the  practice  act  (3  Starr  &  C.  Ann.  St 
1896,  p.  3054,  c.  110)  authorizes  "papers  read 
In  evidence,  other  than  depositions,"  to  "lie 
carried  from  the  bar  by  the  Jury."  "Papers 
In  evidence"  clearly  embrace  photographs  or 
sklogiaphs  offered  and  received  in  evidence. 
One  of  the  definitions  of  the  word  "read" 
given  by  Mr.  Webster  is  "to  discover  or  un- 
derstand by  characters,  marks,  features,  etc; 
to  gather  the  meaning  of  by  Inspection;  to 
learn  by  observation."  Photographs  or  sldo- 
graphs  produced  in  evidence  on  a  trial  be- 
fore a  Jury  are,  within  this  definition,  "read" 
in  evidence,  and  may  be  taken  by  the  Jmy 
oa  their  retirement  to  consider  and  deter- 
mine the  cause.  12  Ency.  of  PI.  &  Pr.  591, ' 
592;  Barker  v.  Perry,  67  Iowa,  146,  25  N.  W. 
100. 

For  the  reason  stated,  the  Judgment  must 
be,  and  is,  reversed,  and  the  cause  wUI  be 
remanded  to  the  circuit  court  for  such  otlier 
and  further  proceedings  as  to  law  and  Justice 
shall  appertain. 

Reversed  and  remanded. 


(2U   lU.  93) 

JONES  et  aL  t.  CITY  OP  CHICAGO. 
(Supreme  Court  of  Illinois.    Dee.  22,  1904.) 

IXtCAL  UlPBOVEUENTa— BESOLUTION  OF  BOARD 
— EKOINEEB'S  ESTIMATE— SUFnCIENCT — ORDI- 
NANCE— REASONABLENESS — DEFINITENESS. 

1.  liocal  Improvement  Act  1897,  t  7  (Laws 
1897,  p.  104),  requires  the  engineer's  estimate  of 
the  cost  of  a  local  improvement  to  be  itemised. 
and  to  be  made  a  part  of  the  resolution  of  the 
board  of  local  improvements  providing  for  the 
improvement.  The  engineer's  estimate  for  an 
improvement  was  as  follows :  "Wood  cnrb  spik- 
ed to  cedar  posts,  800  lineal  feet  at  20  cents, 

flGO.OO.  Paving  with  asphalt  on  six  inches  of 
'ortland  cement  concrete,  swept  with  natural 
hydraulic  cement,  765  square  yards  at  $2.50 — 
$1,012.50."  The  mtimate,  except  the  caption 
and  signature  of  the  engineer,  was  copied  into 
the  resolution  ordering  the  improvement.  HHd 
a  sufficient  compliance  with  the  statute. 

2.  A  resolution  ordering  the  improvement  of 
an  alley,  which  sets  forui  the  locality  of  the 
improvement,  and  how  it  is  to  be  made,  is  saf- 
Gcient,  without  stating  the  width  of  the  alley. 

3.  Under  Local  Improvement  Act  1897,  Si  7, 
8  (Laws  1887,  pp.  1(M,  105),  providing  that  all 
ordinances  for  local  improvements  to  be  paid 
for  by  special  assessment  shall  originate  with 
the  board  of  local  improvements,  who  shall  adopt 
a  resolution  therefor,  and  prepare  and  submit 
an  ordinance,  which  shall  describe  the  nnprove- 
ment  and  provide  whether  it  shall  be  paid  for 
by  special  assessment,  it  is  not  necessary  that 
the  resolution  state  how  the  improvement  is  to 
be  paid  tfxr. 

<r  2.  Sm  UuDldpal  Corporatloiia,  vaL  M,  Cent  Dig. 
i  812. 
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4.  An  ordinance  for  a  local  improTement, 
whidi  described  the  improTement  as  "the  alley 
between  North  Clark  street,  •  •  •  said  alley 
beinj;  18  feet  in  width,"  provides  for  the  im- 
provement of  the  whole  width  of  the  alley. 

5.  'i^e  court,  in  determining  whether  an  wdi- 
nance  providing  for  an  improvement  is  reason- 
able, is  not  justified  in  substituting:  its  jadtpent 
for  that  of  the  municipal  authorities,  merely  be- 
cause witnesses  think  that  the  improvement  is 
unnecessary. 

6.  An  ordinance  for  a  local  Improvementj 
which  recites  "that  seven  parts  best  quality  of 
broken  limestone,  or  other  stone  which  shall  be 
equal  in  quality  for  concrete  purposes,"  shall  be 
used  in  the  improvement,  is  not  uncertain. 

Appeal  from  Cook  County  Cotirt;  W.  H. 
Hlnebaugh,  Judge. 

Proceedings  by  the  dty  of  Chicago  for  the 
confirmation  of  a  special  assessment  for  a 
street  improyement  From  a  Judgment  of 
confirmation,  Caroline  O.  Jones  and  others 
appeal.    Affirmed. 

Charles  D.  Richards  and  William  J.  Don- 
lin,  for  appellants.  Robert  RedJQeld  and 
Frank  Johnston,  Jr.  (Edgar  Bronson  Tolman, 
Corp.  Counsel,  of  counsel),  for  appellee. 

WILKIN,  J.  The  appellee,  the  city  of  Chi- 
cago, filed  its  petition  In  the  county  court  of 
Cook  county  for  the  confirmation  of  a  special 
assessment  to  pay  the  cost  of  curbing,  grad- 
ing, and  paving  the  alley  between  Clark 
street  and  La  Salle  avenue  from  Chestnut 
street  to  Locust  street.  Legal  objections  were 
filed  by  the  appellants  questioning  the  pre- 
liminary proce^ngs  and  the  validity  and 
reasonableness  of  the  ordinance.  The  groimd 
upon  which  it  was  objected  that  the  ordi- 
nance is  unreasonable  was  that  the  improve- 
ment therein  provided  for  was  unnecessary, 
and  in  support  of  that  contention  evidence 
was  introduced  to  the  effect  that  witnesses 
thought  the  alley  "In  question  In  good,  serv- 
iceable condition  to  carry  heavy  traffic."  The 
Judge  who  presided  at  the  hearing  by  agree- 
ment of  the  parties  made  a  personal  exam- 
ination of  the  alley,  and  decided  that  the  or- 
dinance was  not  unreasonable,  and  overruled 
the  other  objections.  Further  questions  being 
waived  by  the  objectors,  the  assessment  was 
confirmed.  EYom  that  Judgment  this  appeal 
is  prosecuted. 

The  first  ground  of  reversal  insisted  upon  la 
that  the  estimate  of  the  cost  of  the  improve- 
ment made  by  the  engineer  is  not  sufficiently 
itemized,  and  that  it  was  not  made  a  part  of 
the  resolution  of  the  board  of  local  improve- 
ments, as  required  by  section  7  of  the  act  of 
1897  (Laws  1897,  p.  104).  In  support  of  this 
objection  reliance  is  placed  upon  the  cases  of 
Bickerdlke  v.  City  of  Chicago,  203  III.  636,  68 
N.  B.  161,  and  Kllgallen  v.  City  of  Chicago, 
206  111.  557,  69  N.  E.  586.  Neither  of  these 
cases  is  in  point.  In  the  first  it  was  simply 
held  that  the  statute  was  not  complied  with 
by  the  resolution  merely  stating  that  the  en- 
gineer had  estimated  the  cost  in  gross,  and 
in  the  latter  that  the  requirement  of  that  sec- 
tion as  to  the  engineer's  estimate  can  only 
be  complied  with  by  Incorporating  such  esti- 


mate in  the  record,  and  not  by  reference,  only, 
to  the  estimate  on  file.  In  this  case  an  esti- 
mate was  made  by  the  engineer,  and  incor- 
porated In  the  resolution  of  the  board.  That 
resolution  Is  as  follows: 

"Be  It  resolved  by  the  board  of  local  im- 
provements of  the  dty  of  Chicago,  that  a 
local  improvement  be  and  the  same  is  hereby 
ordered  to  be  made  within  the  dty  of  Chi- 
cago, State  of  Illinois,  as  follows,  to-wlt: 
That  the  alley  between  North  Clark  street 
and  LaSalle  avenue  from  the  north  line  of 
Chestnut  street  to  the  south  line  of  Locust 
street  be  improved  by  curbing  with  wooden 
curb  spiked  to  cedar  posts,  grading  and  pav- 
ing of  Asphalt  on  six  Inches  of  Portiand  ce- 
ment concrete,  swept  with  natural  hydraulic 
cement,  the  estimate  of  the  cost  of  such  im- 
provement as  made  by  the  engineer  of  the 
board  being  as  below  set  forth,  and  that  Tues- 
day, the  first  day  of  March,  A.  D.  1904,  at 
eleven  o'clock  A.  M.,  in  room  203  City  Hall, 
be  fixed  for  the  time  and  place  for  the  public 
consideration  thereof. 

Estimate. 

Wood  curb  spiked  to  cedar  posts,  800  lineal 
feet  at  twenty  cents t  UO  00 

Paving  with  asphalt  on  six  Inches  of  Port- 
land cement  concrete,  swept  with  natural 
hydraulic  cement,  766  square  yards  at  12.60   1,912  60 

Total  12,072  60 

"John  A.  May,  Secretary." 
The  statute  requires  the  estimate  to  be 
Itemized  to  the  satisfaction  of  the  board, 
which  shall  be  made  a  part  of  the  record  of 
the  resolution.  Here  the  estimate  is  .copied 
literally  into  the  resolution,  except  the  cap- 
tion and  the  signature  of  the  engineer. 
Wherein  It  fails  to  substantially  conform  to 
the  requirements  of  the  statute  we  are  at  a 
loss  to  perceive. 

The  second  ground  of  reversal  urged  is  that 
the  width  of  the  alley  proposed  to  be  paved 
is  not  shown  either  in  the  first  resolution  or 
in  the  estimate  of  the  cost,  and  that  there  is 
no  statement  In  that  resolution,  nor  in  the 
second  resolution,  that  the  proposed  improve- 
ment shall  be  paid  for  by  special  assessment 
or  special  taxation.  The  statute  requires 
that  the  first  report  of  the  board  shall  de- 
scribe the  proposed  improvement,  but  It  is 
not  necessary  that  it  should  do  so  with  mi- 
nuteness. Walker  v.  City  of  Chicago,  202  111. 
531,  67  N.  E.  369.  The  resolution,  as  above 
set  forth,  does  give  the  locality  of  the  im- 
provement, and  how  it  is  to  be  made.  We  do 
not  think  It  was  essential,  in  the  description 
of  the  improvement  in  that  resolution,  that 
the  width  of  the  alley  should  be  stated.  Nor 
is  It  necessary,  under  said  section  7,  supra, 
that  the  fli'st  resolution  should  state  how  the 
improvement  Is  to  be  paid  for.  That  report 
leads  up  to  the  public  hearing  provided  for  in 
section  8  (page  105),  which  provides:  "And 
thereupon,  if  the  said  proposed  Improvement 
be  not  abandoned,  the  said  board  shall  cause 
an  ordinance  to  be  prepared  therefor,  to  be  sub- 
mitted to  the  council  or  board  of  trustees  (as 
the  case  may  be).    Such  ordinance  shall  pre- 
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scribe the  nature,  charadier,  locality  and  de- 
scription of  such  Improvement,  and  shall  pro- 
vide whether  the  'same  shall  be  made  vrbolly 
or  in  part  by  special  assessment,  or  special 
taxation  of  contiguous  property,"  etc.  No 
objection  is  made  to  the  ordinance  in  this  case 
as  not  complying  with  the  provisions  of  the 
statute.  It  expressly  says  that  the  improve- 
ment shall  be  made,  and  the  whole  cost  there- 
of paid  for  by  special  assessment,  etc.,  and 
in  describing  the  improvement  it  says:  "The 
alley  between  North  Clark  street,  •  •  ♦ 
said  alley  being  eighteen  feet  in  width."  This 
language,  being  unqualified,  means  the  whole 
width  of  the  alley — eighteen  feet 

The  point  that  the  ordinance  is  unreason- 
able Is  without  force.  "The  presumptions  are 
all  in  favor  of  the  reasonableness  of  the  ordi- 
nance, and  we  cannot  declare  it  void  unless  it 
is  manifestly  so,  or  is  made  so  to  appear  from 
the  evidence."  Myers  v.  City  of  Chicago,  196 
111.  591,  63  N.  E.  1037.  The  municipal  author- 
ities are  the  best  Judges  of  the  necessity  for 
the  Improvement  of  public  streets  and  alleys. 
Merely  because  witnesses  may  think  an  im- 
provement is  unnecessary  will  not  justify  a 
court  In  substituting  its  judgment  for  that 
of  the  municipal  authorities  in  determining 
whether  or  not  an  ordinance  providing  for  an 
improvement  is  reasonable,  and  to  hold  other- 
wise would  be  to  put  in  Issue  the  reasonable- 
ness of  every  ordinance  for  local  improve- 
ment 

It  is  objected  that-  the  language  of  the  ordi- 
nance, "that  seven  parts  best  quality  of  bro- 
ken limestone,  or  other  stone  which  shall  be 
equal  In  quality  for  concrete  purposes,"  Is  in- 
definite and  uncertain.  We  do  not  regard  the 
point  as  of  substantial  merit 

Our  consideration  of  the  grounds  of  re- 
versal here  urged  has  led  to  the  conclusion 
that  there  is  no  substantial  merit  in  either  of 
them.  The  Judgment  of  the  county  court 
will  be  affirmed. 

Judgment  affirmed. 


<2U  III.  262) 

CHICAGO  NORTH  SHORE  ST.  RY.  CO.  «t 
al.  V.  STRATHMANN. 

(Supreme  Court  of  Illinois.     Dec.  22,  1904.) 

STBEET   BAILEOADS— NEQLIOENCE  —  INJTJBIES  — 
ACTION— INSTRUCTIONS. 

1.  Where,  in  an  action  against  a  street  rail- 
road company  for  injuries  to  plaintiff  in  a  col- 
lision between  the  vehicle  be  was  driving  and 
defendants'  car,  defendants'  evidence  tended  to 
ahow  that  plalntiflE  turned  onto  the  track  almost 
in  front  of  the  car,  an  instruction  that  it  plain- 
tiff, while  in  the  exercise  of  ordinary  care,  was 
injured  dirough  the  negligence  of  defendants, 
defendants  should  be  found  guilty,  was  not  er- 
roneous on  the  theory  that  it  limited  the  duty  of 
plaintiff  in  the  exercise  of  due  care  to  the  time 
of  the  accident 

2.  If  such  instruction  was  erroneous,  it  was 
cured  by  other  instructions,  one  of  which  stated 
that  the  question  whether  plaintiff  exercised  or- 
dinary care  before  and  at  the  time  of  the  oc- 
currence was  a  question  of  fact,  and  another 
having  cnllnd  the  jury's  attention  to  plaintiff's 
conduct  before  the  accident,  and  stated  that,  if 


he  turned  the  horse  In  front  of  the  car  wttfaoot 
lookfaig,  he  could  not  recover. 

8.  In  an  action  for  injuries  to  plaintiff  in  a 
collision  between  the  vehicle  he  was  driving  and 
a  street  car,  the  court  refused  an  instructiain 
that  i'  the  jury  should  find  that  plaintiff  was 
not  entitled  to  recover,  then  Uiey  would  not 
have  occasion  to  consider  the  character  or  ex- 
tent of  hia  injuries  at  all.  Held,  that  such  rul- 
ing was  not  erroneous,  another  instruction  given 
for  defendants  having  told  the  jury  that  if  they 
believed  from  the  evidence  that  there  was  no 
negligence  in  the  operation  of  the  car,  though 
plaintiff  waa  injured,  they  should  find  for  de- 
fendants. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Henry  Strathmaun  against  the 
Chicago  North  Shore  Street  Railway  Com- 
pany and  another.  From  a  Judgment  of  the 
Appellate  Court  affirming  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

This  is  an  action  on  the  case  brought  by 
Henry  Strathmaun,  appellee,  against  the 
Chicago  North  Shore  Street  Railway  Com- 
pany and  the  North  Chicago  Electric  Rail- 
way Company,  the  appellants,  to  recover 
damages  for  personal  injuries.  The  accident 
occurred  on  Bvanston  avenue,  a  public  high- 
way leading  from  the  city  ol  Chicago  to  the 
city  of  Evanston,  and  within  a  short  dis- 
tance of  Lawrence  avenue,  about  9  o'clock 
on  the  morning  of  September  11,  1897.  On 
Branston  avenue  appellants  have  a  double 
track  extending  north  and  south,  and  at  this 
point  the  avenue  was  nnpaved,  and  there 
were  ditches  from  four  to  six  feet  deep  on 
either  side  of  the  car  track.  Appellee  was 
driving  south  In  a  one-horse  wagon,  and  was 
tlirown  to  the  ground  by  a  so'uth-boniid  elec- 
tric car  striking  the  rear  end  of  bis  wagon. 
There  is  an  irreconcilable  conflict  in  the  evi- 
dence as  to  the  manner  in  whicb  the  acci- 
dent occurred.  The  evidence  on  behalf  of 
appellee  was  to  the  effect  that  he  had  been 
driving  upon  the  south-bound  track  for  sev- 
eral squares,  when  the  car  came  up  behind 
the  wagon  without  any  warning.  On  the 
other  hand,  the  evidence  on  behalf  of  the 
appellants  tends  to  show  that  before  reach- 
ing the  place  of  the  accident  the  appellee 
was  driving  upon  the  north-bound  track,  and 
Just  at  the  time  of  reaching  the  place  of  the 
accident  be  suddenly  turned  out  and  Into  the 
south-bound  track,  almost  directly  tn  front 
of  the  car ;  that  the  motorman  rang  his  bell 
and  called  to  appellee ;  that  at  the  time  the 
car  struck  it  the  wagon  was  almost  in  the 
south-bound  track,  and  the  horse  waa  headed 
east,  thus  indicating  that  appellee  was  try- 
ing to  swing  out  of  the  south-bound  track 
Into  the  north  track  at  the  time  he  was 
struck.  TTpou  a  trial  before  the  court  and 
a  Jury  Judgment  was  rendered  in  favor  of 
appellee  for  $5,500,  which  has  been  affirmed 
by  the  Appellate  Court  for  the  First  Dis- 
trict and  a  further  appeal  has  been  prose- 
cuted to  this  court 

John  A.  Rose  and  Henry  W.  Brant  (W. 
W.  Gurley,  of  counsel),  for  appellants.  Wil- 
liam A.  Doyle,  for  appellee. 
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WILKIN,  J.  (after  stating  the  facts).  Tbe 
groundB  relted  upon  by  appellants  for  T*- 
versal  are  three,  all  arising  upon  Instmc- 
tlona.  The  first  objection  Is  to  the  eighth  of 
those  given  at  the  request  of  the  plaintiff,  as 
follows:  "If  the  Jury  believe,  from  a  pre- 
ponderance of  the  evidence  in  this  case,  that 
the  plaintiff,  while  In  the  exercise  of  ordi- 
nary care,  was  injured  by  or  in  consequence 
of  the  negligence  of  the  defendants  as  chtir- 
ged  In  the  declaration,  then  yon  may  find  the 
defendants  guilty."  The  contention  Is  that  It 
limits  the  duty  of  appellee,  In  the  exercise  of 
due  care,  to  the  time  of  the  accident,  al- 
thotigh  the  main  question  at  issue  was 
whether  the  appellee  was  guilty  of  con- 
tributory negligence  in  turning  Into  the  track 
near  the  approaching  car.  In  support  of  this 
contention  several  authorities  are  cited  to 
the  effect  that  it  Is  Improper  to  give  an  in- 
struction which  limits,  the  question  of  due 
care  to  the  conduct  of  the  plaintiff  at  tlie 
time  of  the  injury,  regardless  of  his  con- 
duct in  placing  himself  In  the  place  of  dan- 
ffer.  We  do  not  think  the  objection  to  this 
Instmction  well  taken.  The  instruction  dow 
not  limit  the  exercise  of  ordinary  care  to  the 
exact  time  of  the  injuty,  but  tells  the  jury 
thnt  if  the  plaintiff,  while  in  the  exercise  of 
ordinary  care,  was  injured,  etc.,  which  time 
or  ordinary  care  could  reasonably  be  applied 
to  the  entire  accident  or  occmronce,  rather 
than  to  the  moment  of  the  injury.  Even  if 
the  objection  to  the  instruction  should  be 
sustained,  it  was  cured  by  others  given.  The 
first  given  on  behalf  of  the  plaintiff  told  the 
jury  that  the  question  whether  or  not  the 
tilulntlff  exercised  ordinary  care  for  his  per- 
sonal safety  betOTe  and  at  the  time  of  the 
occurrence  of  the  injury  complained  of  was 
a  question  of  fact  to  be  determined  by  them, 
and  the  fifteenth  given  at  the  request  of  the 
defendants  directly  called  the  attention  of 
the  Jury  to  the  conduct  of  appellee  before  the 
accident,  and  told  them  that  if,  immediately 
prior  to  the  time  of  the  alleged  accident,  the 
plaintiff  turned  his  horse  from  the  north- 
bound track  Into  the  south-bound  track  Im- 
mediately In  front  of  the  defendants'  ap- 
proaching car,  without  looking  to  see  If  a 
car  was  approaching,  and  without  paying 
attrition  as  to  whether  the  car  was  ap- 
proaching, he  could  not  recover.  These  in- 
structions, taken  together,  fully  Informed 
the  jury  as  to  the  rights  of  the  plaintiff  and 
the  duty  of  the  defendants,  and  it  cannot  be 
held  that  the  eighth  in  any  way  injured  or 
prejudiced  the  rights  of  appellants,  even 
though  inaccnrate. 

Ck>mpalnt  is  next  made  of  the  refusal  of 
the  ninth  Instruction  offered  by  the  defend- 
ants. It  was  to  the  effect  that  if,  immedi- 
ately prior  to  the  accident,  plaintiff  was  driv- 
ing his  horse  on  the  north-bound  track,  and 
he  was  then  at  a  safe  distance  from  the  car, 
then  the  defendants'  servants  operating  said 
car  would  not  be  bound  to  slacken  the  speed 
in  anticipation  that  the  plaintiff  might  pos- 
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sibly  suddenly  turn  his  horse  In  front  of  the 
car;  that  the  motorman  would,  under  such 
circumstances,  be  required  to  slacken  the 
speed  of  his  car  only  when  it  became  ap- 
parent to  him,  in  the  exercise  of  ordinary 
care  on  his  part,  that  the  plaintiff  was  about 
to  turn  off  of  the  north-boupd  track  into  the 
south-bound  track.  The  substance  of  this 
Instruction  was  covered  by  the  fifteenth  and 
twenty-eighth  given  on  behalf  of  defendants, 
and,  while  there  were  some  matters  contain- 
ed in  the  instructions  refused  which  were 
not  contained  in  the  other,  they  were  not  so 
material  as  to  require  the  giving  of  the 
former. 

It  is  finally  insisted  that  the  refusal  of 
the  defendants'  twelfth  instruction  was  re- 
versible error.  It  is  as  follows:  "The  jury 
are  instructed  that  if,  under  the  instruc- 
tions of  the  court,  they  find,  from  the  evi- 
dence in  tills  case,  that  the  plaintiff  is  not 
entitled  to  recover,  then  they  will  not  have 
occasion  to  consider  at  all  the  character  or 
extent  of  plaintiff's  injuries,  whether  sctI- 
ous  or  slight"  In  support  of  their  conten- 
tion appellants'  counsel  cite  the  case  of  Chi- 
cago City  Railway  CJo.  v.  Osborne,  105  III. 
App.  4fi2.  That  case,  under  the  statute, 
would  not  be  authority  In  this  "court.  It  does 
not,  however,  hold  that  the  refusal  of  a  sim- 
ilar instruction  constituted  reversible  error. 
The  twenty-first  given  on  behalf  of  defend- 
ants instructed  the  jury  that  if  they  be- 
Ueved.  from  the  evidence,  that  there  was  no 
negligence  on  the  part  of  the  defendants  in 
operating  the  car  at  the  time  and  place  in 
question,  but  that  plaintiff  was  nevertheless 
injured,  they  should  find  the  defendants  not 
guilty.  It  contained  all  that  was'  material 
and  proper  to  be  given  in  the  twelfth,  re- 
fused. 

From  a  consideration  of  the  whole  case 
and  all  the  instructions  given,  we  think  the 
jury  were  fully  and  clearly  Informed  as  to' 
the  law  applicable  to  the  facts  of  the  case, 
and  that  appellants'  rights  were  in  no  way 
prejudiced  by  the  giving  or  refusing  of  In- 
structions. The  Judgment  of  the  Appellate 
Court  will  be  affii-med. 

Judgment  affirmed. 


(213  111.  261) 
THOMAS  V.  FIRST  NAT.  BANK  OP 
BELLBVILIiE. 

(Supreme  Court  of  Illinois.     Dec  22,  1904.) 

OAMINQ— C0NVETANCE8  FOB  GAMBLING  CON- 
SIDERATION—VALIDITY— APPEAI^-BRIEFS. 

1.  A  holder  of  a  certificate  of  deposit  trans- 
ferred it  to  an  agent  of  a  third  person  engaged 
in  the  business  of  pool  selling  on  race  tracks, 
guarantying  persons  depositing  with  him  money 
the  right  to  shai-e  in  the  profits  of  the  business. 
The  transfer  was  made  to  enable  the  making  of 
a  deposit  in  cash  with  the  third  person  for  the 
pursKise  of  the  business,  the  holder  to  share  in 
the  winnings.  The  deposjt  was  made.  Held, 
that  the  transfer  was  void  as  a  gambling  trans- 
action, within  Hurd's  Rev.  St.  190.^,  c.  38,  $  131, 
declaring  that  all  conveyances  made;  where  any 
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part  of  the  consideration  shall  be  for  money 
won  by  gambling,  shall  be  void. 

2.  A  certificate  of  deposit  was  issued  by  a 
bank  in  Illinois.  The  depositor  was  a  resident 
of  the  state.  He  transferred  the  certificate  in 
the  city  of  Washington  to  an  agent  there  for  a 
third  person  engaged  in  gambling  transactions 
for  the  purpose  of  depositing  money  with  the 
third  person  to  be  used  in  gambling.  The  prin- 
cipal office  of  the  third  person  was  in  IVIisaouri, 
but  he  carried  on  hisgambling  business  to  some 
extent  in  Illinois.  Held,  in  an  action  by  the 
agent  against  the  bank  to  recover  on  the  cer- 
tificate, that  the  statute  of  Illinois  relating  to 
gambling  barred  a  recovery,  though  there  was 
no  law  in  the  District  of  Columbia  or  Missouri 
prohibiting  the  making  of  such  contracts, 

3.  The  rule  that  courts  will  refuse  aid  to  a 

Earty  to  a  gambling  transaction,  but  will  leave 
im  where  he  has  placed  himself,  prevents  a 
transferee  of  a  certificate  of  deposit,  transferred 
to  him  as  agent  of  a  third  person  engaged  in 
the  business  of  gambling  for  the  purpose  of  en- 
abling the  holder  of  the  certificate  to  deposit 
money  with  the  third  person  to  be  used  in  the 
business,  from  recovering  on  the  certificate 
against  the  bank  issuing  it. 

4.  Under  Sup.  Ct.  Rule  No.  13  (47  N.  B. 
vii),  k-equiring  each  party  to  file  a  printed  brief 
in  the  cause,  the  arguments  of  the  several  coun- 
sel of  a  party  must  be  incorporated  in  a  single 
brief  ana  argument 

Appeal  from  Appellate  Court  Fourtb  Dis- 
trict. 

Action  by  J.  EUward  Tbomas  against  the 
vMrst  National  Bank  of  Belleville,  111.  From 
a  Jndgment  of  the  Appellate  Court  affirming 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

This  is  an  appeal  from  the  Appellate  Court 
for  the  Fourth  District  to  reverse  a  Judgment 
In  that  court  in  favor  of  appellee,  against 
appellant.  In  an  action  of  assumpsit  upon  a 
certificate  of  deposit  issued  by  the  defendant 
to  one  J.  F.  Wassell  and  Indorsed  by  him  to 
plaintiff. 

The  evidence  shows  that  the  firm  of  E.  J. 
Arnold  &  Co.  had  their  principal  office  in  St 
.  Louis,  Mo.,  where,  from  September,  1902,  un- 
til Febniary,  1903,  they  were  engaged  in  the 
business  of  bookmaklng,  pool  selling,  and 
betting  on  horse  races.  They  had  branches 
of  their  business  in  Chicago,  Harlem,  Haw- 
thorn, Washington,  D.  C,  and  other  places, 
and  sold  pools  on  various  race  tracks 
throughout  the  country.  They  also  had  a 
breeding  farm  in  Illinois,  upon  which  they 
claimed  to  raise  horses.  They  sought  cus- 
tomers throughout  the  country,  but  the  cus- 
tomers did  not  do  Individual  betting  of-  buy- 
ing pools,  but  were  called  "depositors."  They 
placed  certain  amounts  of  money  in  the 
hands  of  Arnold  &  Co.,  and  were  by  them 
guarantied  the  right  to  share  In  the  profits  of 
the  business  to  the  extent  of  2  per  cent,  per 
week  on  all  sums  deposited,  and  to  with- 
draw the  original  deposit  at  any  time.  The 
appellant  with  full  knowledge  of  the  char- 
acter of  the  business  carried  on  by  Arnold 
&  Co.,  in  September,  1902,  engaged  with  them 
to  open  a  branch  office  In  Washington,  D.  C, 
and  there  solicit  deposits  from  persons  will- 
ing to  invest  in  the  business.  He  was  to  re- 
mit the  deposits  to  Arnold  &  Co.,  and  receive 


10  per  cent  of  all  money  thus  secured  as 
his  share  or  compensation.  He  operated  that 
branch  office  during  the  existence  of  the  firm 
of  Arnold  &  Co.,  advertised  himself  as  man- 
ager, distributed  literature  of  the  firm,  and 
orally  and  by  letter  solicited  investmenta, 
and  advocated  and  advanced  the  business 
generally.  When  he  secured  a  customer,  it 
was  his  custom  to  deposit  the  money  receiv- 
ed in  bank,  and  send  bis  Individual  check  to 
the  firm  at  their  principal  office  in  St.  Louis, 
from  which  was  issued  a  certificate  directly 
to  the  customer.  J.  F.  Wassell,  a  printer  by 
trade,  engaged  in  the  government  printing 
office  in  Washington,  his  home  being  in 
Belleville,  this  state,  had  bis  attention  called 
to  the  flattering  reports  of  the  financial  suc- 
cess of  Arnold  &  Co.,  and  on  January  23, 
1903,  went  to  the  <Ace  of  appellant  in  Wash- 
ington, D.  C,  for  the  purpose  of  investing  a 
certificate  of  deposit  issued  by  the  appellee 
bank,  payable  to  him,  amounting  to  $1,333. 
He  was  Informed  by  appellant  that  Arnold 
&  Co.  would  accept  nothing  but  cash,  and  it 
was  therefore  agreed  that  appellant  should 
take  the  certificate  himself,  and  Issae  his 
check  directiy  to  Arnold  &  Co.  Ai^>ellant 
was  also  to  advance  $15  in  addition  to  the 
$1,335  due  on  the  certificate,  and  send  the 
same  to  Arnold  &  Co.,  provided  Wassell 
should  indorse  and  deliver  to  him  the  certifi- 
cate of  deposit  and  pay  the  S15  advanced  in 
cash  on  the  following  Monday.  The  agree- 
ment was  carried  out  according  to  these 
terms,  and  the  certificate  indorsed  to  appel- 
lant. On  the  morning  of  February  8,  1903. 
the  home  office  of  Arnold  &  Co.  at  St  Louis 
failed  to  open,  and  the  partners  absconded. 
Thereupon  Wassell  informed  the  bank  of  the 
indorsement  and  delivery  of  said  certificate 
of  deposit  and  notified  it  not  to  pay  the 
same.  The  certificate  matured  the  following 
March,  and  at  the  April  term  of  the  circuit 
court  of  St.  Clair  county  this  suit  was  com- 
menced. A  Jury  was  waived,  and  the  case 
tried  by  the  eonrt  On  the  trial  appellant 
submitted  four  propositions  of  law  to  the 
court,  all  of  which  were  marked  "Befused." 
and  Judgment  rendered  against  the  plaintiff 
for  costs  of  suit.  An  appeal  was  prosecuted 
to  the  Appellate  Court  for  the  Fourtb  Dis- 
trict, where  the  Judgment  of  the  circuit 
court  was  affirmed. 

L.  D.  Turner  (Dill  &  Wilderman.  of  coun- 
sel), for  appellant  Wlnkelmann  &  Baer  and 
B.  W.  Itoplequet  for  appellee. 

WILKIX,  J.  (after  stating  the  facts).  It 
Is  contended  by  counsel  on  behalf  of  appel- 
lant that  the  certificate  of  deposit  sued  on, 
when  Indorsed  by  the  original  payee,  became, 
in  effect,  a  promissory  note,  and  upon  being 
presented  to  the  bank  for  payment  by  the 
holder,  properly  indorsed,  it  was  the  duty  of 
the  bank  to  immediately  pay  the  same.  This, 
it  is  said,  is  so  because  the  title  to  the  cer- 
tificate was  absolutely  vested  In  and  became 
the  property  of  the  assignee  at  the  time  of 
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its  indbraemeitr  itAi  tfiat  the  only,  defense 
whicb  the  bank  could  make  to  this  suit  was 
such  as  would  go  to  the  ownership  ot  the 
instrument,  affecting  the  title  thereto,  sucli 
as  forgery.  Conceding  the  law  to  be  as 
claimed  in  all  legitimate  transactlonB,  it  has 
no  proper  application  to  the  facts  In  this 
case.  The  defense  does  question  the  title  of 
the  plaintiff  to  the  certificate  of  deposit  sued 
on.  Section  131  of  chapter  38  of  our  statute 
(Hurd's  Rev.  St  1903)  provides:  "All  iwom- 
ises,  notes,  bills,  bonds,  covenants,  contracts, 
agreements,  Judgments,  mortgages,  or  other 
securities  or  conveyances  made,  •  *  • 
where  the  whole  or  any  part  of  the  consider- 
ation thereof  shall  be  for  any  money,  prop- 
erty, or  other  valuable  thing  won  by  any 
gaming,  or  playing  at  cards,  dice,  or  any  oth- 
er game  or  games,  or  by  betting  on  the  side 
or  bands  of  any  person  gaming,  or  by  wager 
or  bet  upon  any  race,  •  •  ♦  shall  be  void 
and  of  no  effect"  Section  136  of  the  same 
chapter  provides:  "No  assignment  of  any 
bill,  note,  bond  •  •  *  shall,  in  any  man- 
ner, affect  the  defense  of  the  person  giving, 
granting,  drawing,  entering  into  or  execut- 
ing the  same,  or  the  remedies  of  any  person 
interested  therein."  It  is  insisted  l^  appel- 
lant that  section  131,  above  quoted,  has  no 
proper  application  to  the  transaction  between 
the  appellant  and  J.  F.  Waseell,  because  the 
latter,  as  a  customer  of  Arnold  &  Co.,  did 
not  agree  to  enter  into  a  gambling  transac- 
tion, but  was  a  mere  depositor  with  them, 
investing  his  money  In  the  business  of  that 
firm.  In  the  case  of  Ohapin  y.  Dake,  57  111. 
205,  11  Am.  Bep.  16,  it  was  held,  where  a 
party  In  possession  of  two  drafts  for  $1,000 
each,  drawn  in  his  favor,  bad  lost  $1,500 
at  gaming,  indorsed  the  drafts,  and  deliver- 
ed them  to  the  winner,  and  received  the  dif- 
ference, $500,  in  money,  under  our  statute 
against  gaming  the  indorsement  was  void, 
and  the  property  in  the  drafts  remained  In 
the  payee,  and,  although  In  the  hands  of  an 
Innocent  holder  for  value,  such  indorsement 
had  no  more  effect  than  could  be  given  to  it 
provided  it  had  been  forged.  Under  that 
authority  the  indorsement  made  by  Wassell 
to  appellant  in  furtherance  of  a  gambling 
transaction  was  null  and  void,  and  the  title 
to  the  certificate  of  deposit  remained  in  the 
payee.  When  the  suit  was  brought  appellant 
bad  no  more  claim  against  the  bank  than  if 
the  indorsement  bad  novo:  been  made;  and 
It  had  not  only  the  right,  but  it  was  its  dnty, 
to  question  plalntitTs  title  to  the  instrument 
sned  upon.  Williams  v.  Judy,  8  111.  282,  44 
Am.  Dec.  099.  It  certainly  cannot  be  seri- 
onsly  contended  that  the  business  of  Ar- 
nold &  Ga  was  not  that  of  gambling,  so  far 
as  they  were  engaged  in  bookmaklng,  pool 
selling,  and  betting  on  horse  races,  nor  that 
the  scheme  by  which  they  obtained  money 
from  customers  was  not  for  the  purpose  of 
carrying  on  that  illegitimate  business.  Their 
agreement  to  pay  to  customers  the  unprece- 
dented profit  of  2  per  cent  per  week  strongly 


tended  to  prove  thai:  calling  them  depositors 
was  a  mere  subterfuge.  '■  At  least  the  evl-' 
dence  fairly  tended  to  show  that  the  money 
which  was  deposited  with  Arnold  &  Co.  was 
nothing  more  nor  less  than  placing  money  in 
their  hands  to  be  used  in  gambling,  2  per 
cent  per  week  to  be  the  depositor's  share  of 
the  winnings.  Whether  the  transaction  was 
an  honest,  legitimate  one,  or  a  mere  device  to 
avoid  liability  under  the  statute  against  gam- 
bling, was  a  mixed  question  of  law  and  fact, 
which  has  been  settled  adversely  to  the  ap- 
pellant by  the  Judgment  of  affirmance  in  the 
Appellate  Court  It  seems  to  us  unreason- ' 
able,  under  the  evidence  in  this  case^  tO;  c<m- 
tend  that  the  appellant  was  a  bona  fide  as- 
signee of  the  certificate.  He  was  the  agent 
and  promoter  of  Arnold  &  Co.  In  their  gam- 
bling transactions,  and  he  knew  their  meth- 
ods of  doing  business.  Wassell  had  thp 
right  to  stop  payment  on  the  certificate  in  or 
der  to  protect  himself  against  loss.  It  then 
not  only  became  the  right  but  it  was  the 
duty,  of  the  defendant  bank  to  interpose  thp 
defense  interposed. 

It  is  next  insisted  that,  the  assignment  be- 
ing made  In  the  city  of  Washington,  and  the 
principal  office  of  Arnold  &  Co.  being  located 
In  St  Louis,  and  no  law  of  either  the  state 
of  Missouri  or  District  of  Columbia  having 
been  offered  in  evidence  condemning  the 
transaction  in  those  jurisdictions,  the  assign- 
ment should  have  been  sustained,  and  judg- 
ment entered  for  the  plaintiff,  notwithstand- 
ing the  statute  of  this  state.  TheS  principal 
office  of  Arnold  &  Co.  was  in  St  Louis,  but 
the  evidence  shows  that  they  carried  on  their 
gambling  business  to  a  greater  or  less  ex- 
tent in  Illinois.  The  certificate  of  deposit 
was  issued  by  an  Illinois  bank,  the  assignor, 
Wassell,  was  a  resident  of  this  state,  and 
the  suit  to  recover  the  amount  of  the  certifi- 
cate was  brought  by  the  plaintiff  in  a  court 
of  this  state.  A  contract  made  in  one  state, 
though  lawful  there,  will  not  be  enforced  in 
another,  where  to  do  so  would  contraven' 
the  criminal  laws  of  the  latter,  or  where  to 
do  so  would  be  against  the  express  prohibi- 
tion of  its  laws.  Comity  between  different 
states  does  not  require  a  law  of  one  state 
to  be  executed  in  another  when  it  would  be 
against  the  public  policy  of  the  latter  state. 
No  Jurisdiction  is  bound  to  recognize  or  en- 
force contracts  which  are  injurious  to  the 
welfare  of  its  people,  or  which  are  in  viola 
tlon  of  its  own  laws.  Pope  v.  Hanke,  165  UL 
017,  40  N.  B.  839,  28  L.  R.  A.  668:  Story  on 
Confiict  of  Laws,  I  327.  Therefore^  conced- 
ing that  there  was  no  law  In  the  District  of 
Columbia  or  in  the  state  of  Missouri  prohibit- 
ing the  making  of  grambllng  contracts,  it 
was  contrary  to  the  laws  of  this  state,  when 
appellant  sought  to  enforce  his  remedy. 

Neither  of  the  propositions  submitted  by 
the  plaintiff  to  the  trial  court  announces  the 
law  of  the  case  applicable  to  the  facts,  as 
we  have  already  shown,  and  they  were  there- 
fore properly  refused. 
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There  1b  another  consideration  upon  vhlch 
tbe  plaintiff  could  not  maintain  this  action, 
if  we  are  correct  In  the  view  that  It  was  a 
part  of  a  gambling  transaction.  He  sooght 
afflrmatlTe  relief  by  enforcement  of  that  con- 
tract, and  the  rale  Is  that  courts  will  refuse 
to  aid  him  in  that  attempt,  but  will  leave 
him  wh»e  he  has  placed  himself.  Substan- 
tial Justice  has  been  done  In  this  case  by 
the  judgment  of  the  circuit  court  and  its 
atarmance  by  the  Appellate  Court,  and  we 
find  no  reversible  error  in  the  record.- 

It  appears  that  the  ai^llant  In  this  court 
Is  rei>resented  by  a  lawyw  who  signs  Us 
tnlef  and  argument  as  "attorney  for  appel- 
lant" A  firm  of  lawyers  also  appear  for 
him,  and  they  file  a  separate  and  Independ- 
ent brief  and  argument,  which  they  sign  as 
"of  counsel  for  appellant"  The  appellee  la 
r^resented  by  an  Individual  attorney,  who 
flies  a  brief  and  argument  over  his  name, 
and  a  firm  of  attorneys  also  appear  for  him, 
filing  another  brief  and  argument  on  his  be- 
half; so  that  we  have  two  briefs  and  argu- 
ments on  either  side  of  the  case.  This  is  a 
violation  of  our  rule  15  (47  N.  B.  vll),  and  Im- 
poses upon  the  court  the  burden  of  reading 
and  considering  more  than  one  brief  and  ar- 
gument on  behalf  of  each  party.  Tbe  prac* 
tlce,  if  adopted,  would  In  many  cases  require 
tbe  reading  and  consideration  of  a  larg< 
number  of  briefs  and  arguments,  limited  only 
by  the  number  of  attorneys  who  happen  to 
be  employed  In  the  case.  Of  course,  eac^ 
counsel  has  a  right  to  present  Wa  views  of 
tbe  case,  but  by  conference  and  consultation 
among  themselves  one  brief  and  argument 
should  present  the  respective  theories  of 
counsel,  and  be  incorporated  in  a  single  brief 
and  argument.  The  impracticability  of  any 
other  rule  will  be  readily  recognized  by  tbe 
profession. 

Judgment  affirmed. 


(213  IlL  260 

OBANT  LAND  ASS'N  ▼.  PEOPLE  «   rel. 
HANBEUO,  County  Treasurer. 

(Supreme  Court  of  Illinois.    Dec  22,  1904.) 

TAXATION— ASSESSMENT— VIEWING    PBOPEBTT— 
MIBINFOBMATION— PUBMOATION. 

1.  The  requirement  of  Hurd's  Rev.  St  1899, 
c.  120,  par.  300,  {  12,  that  the  assessor,  by  him- 
self or  his  deputy,  shall  actually  view  and  de- 
termine, as  near  as  practicable,  the  value  of 
each  tract  of  land  listed  for  taxation,  is  satis- 
fied by  the  property  beiae  viewed  by  the  as- 
sessor elected  for  a  township  within  a  county 
iiaving  a  board  of  assessors,  who  bv  section  3 
is  ex  officio  deputy  assessor  for  such  board  with- 
in snch  township. 

2.  Failure  to  go  on  the  land  and  actually  view 
it  for  assessment  for  taxation,  as  provided  by 
Hurd's  Rev.  St  1899,  c  120,  par.  300,  S  12,  is 
but  an  irregularity,  not  defeating  the  tax. 

8.  Under  Hurd's  Rev.  St  1899.  c.  120,  par. 
321,  I  27,  providing  that  the  chief  cleric  of  the 
board  of  assessors,  when  requested,  shall  deliver 
to  any  person  a  statement  of  the  valuation  put 
on  property  assessed  in  his  name,  one  who  dots 
not  avail  himself  of  such  opportunity  to  learn 
of  such  valuation  cannot  complain  of  the 


ment  becanse  of  mlslnformatloB  lie  ebtalned  M 
Inquiry  of  a  deputy  assessor. 

4.  By  express  provision  of  Hurd's  Rev.  8t 
1899,  a  120,  par.  823,  {  29,  failure  to  publish 
an  assessment  as  provided  by  statute  is  not  a 
valid  objection  to  application  for  judgment  for 
tax  sale. 

Appeal'  from  Cools  County  C!ourt;  I^  C 
Ruth,  Judge. 

•  Application  by  tbe  people,  on  the  relatl<ni 
of  John  J.  Hanberg,  county  treasurer  and  ez 
officio  county  collector  of  Coolt  county,  for  a 
Judgment  and  order  of  sale  for  delinquent 
taxes.  From  such  a  judgment  and  order  tbe 
Orant  Land  Association,  owner  of  tbe  prop- 
erty, appeals.   Affirmed. 

A.  J.  Redmond,  for  appellant  James  H. 
WlUceraon,  Co.  Atty.,  and  William  F.  Stmck- 
mann,  Asst  Co.  Atty.,  for  appellees. 

B060S,  J.  The  appellant  asaodatlcm  filed 
two  objections  to  the  application  of  tbe  appel- 
lee treasurer  for  a  Judgment  and  order  of  sale 
against  Its  lands  and  lots  In  the  town  of  Ci- 
cero for  delinquent  taxes  alleged  to  be  doe 
for  tbe  year  1908.  The  objecttons  were  as 
follows:  "(1)  Tbe  valuation  of  objectmr'a 
property  has  besn  raised  contrary  to  law  and 
the  provisions  of  tbe  statute,  and  to  the  ex- 
tent of  such  Increase  (thirty  per  cent)  the 
taxes  so  extended  are  Illegal  and  void;  (2)  tbe 
valuation  of  objector's  property  is  Illegal,  at- 
oeeslve,  and  void,  and  the  taxes  extended 
thereon,  and  for  which  Judgment  is  sought 
herein,  are  Illegal,  contrary  to  the  statnte, 
excessive,  null,  and  void."  In  1800  tbe  lands 
and  lots  here  involved  were  valued  for  assess- 
ment by  Chris.  F.  Hafner,  the  assessor  for 
the  town  of  Cicero.  Tbe  board  of  review,  at 
as  it  seems,  the  Instance  of  Mi.  Hafner  and 
other  citizens,  reduced  the  valuations  for 
assessment  upon  this  and  other  real  estate  In 
the  town  of  Cicero  30  per  cent  for  the  ye«r 
1899.  The  property  was  not  reassessed  until 
1903,  the  beginning  of  the  next  quadrennial 
assessment  period.  In  1903  James  G.  to^nn 
was  elected  assessor  for  the  town  of  Cicero^ 
and  became  ex  offldo  deputy  assessor  for  tbe 
board  of  assessors  In  and  for  tbe  county  of 
Cook.  He  adopted  the  valuations  of  lands 
and  lots  which  bad  been  made  by  Assessor 
Hafner  for  the' year  1899,  and  the  lands  and 
lots  were  assessed  for  taxation  accordingly. 
W.  T.  Block  was  secretary  and  treasurer  for 
the  appellant  assodatlon  in  1003,  and  be  tes- 
tified that  it  was  his  duty  to  "look  after"  the 
assessments  of  the  property  of  tbe  association 
for  taxation,  and  that  in  pursuance  of  bis 
duties,  he  called  upon  Mr.  Lynn,  the  assessor- 
elect  for  the  town  of  Cicero,  and  inquired 
what  valuations  had  been  placed  upon  the 
lands  and  lots  of  the  appellant  association  as 
the  assessment  thereof  for  taxation  for  tbe 
year  1903;  that  Mr.  Lynn  told  bbn  he  Iiad 
assessed,  the  lands  and  lots,  and  "that  tbe 
assessed  valuation  thereof  for  taxing  pur- 
poses would  be  the  same  as  in  the  preceding 
year";  that  he  (the  witness)  believed  the 
statement  to  be  true^  and  did  not  examine  tbe 
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assessor's  txxdcs,  but  relied  upon  the  Informa- 
tion received  from  Mr.  Jjymi.  A  list  of  the 
assessment  of  the  property  assessed  tor  taxa- 
tion In  the  town  of  Cicero  for  the  year  1903 
was  not  pabllshed  In  any  newspaper.  The 
appellant  association  did  not  apply  to  the 
board  of  assessors,  or  to  the  clerk  of'  said 
board  of  assessors,  or  to  the  board  of  review, 
to  ascertain  the  valuations  that  had  been  pla- 
ced upon  the  property  for  taxation,  or  ask  for 
any  relief  or  action  npon  the  part  of  either 
of  such  bodies.  Mr.  Lynn,  the  assessor-elect 
for  the  year  1903,  testified  that  be  fixed  the 
valuation  npon  appellant's  property  with  the 
understanding  that  the  assessment  would  be 
reduced  30  p»  cent,  as  had  been  done  at  the 
beginning  of  the  preceding  quadrennial  term 
for  assessments. 

The  position  of  the  am>ellant  association 
18  that  It  appeared  "that  the  valuation  of  Its 
property  was  thirty  per  cent  higher  than 
the  true  estimate  of  the  valuation  thereof  by 
the  local  assessor;  that  the  officer  misrepre- 
sented to  the  appellant  that  the  valuations 
of  appellant's  property  were  the  same  as 
for  the  preceding  year,  when,  as  a  matter  of 
fact,  they  were  thirty  per  cent  higher;  that 
the  year  1903  was  the  fourth  year,  and  the 
board  of  assessors  failed  to  publish  the  list 
of  assessments  as  provided  by  statute;  that 
therefore  such  a  fraud  was  committed  upon 
the  appellant  as  to  make  the  tax  levied 
against  Its  real  estate  in  the  town  of  Cicero 
Illegal  and  void." 

It  was  stipulated  that  "no  member  of  the 
board  of  assessors  or  board  of  review,  ex- 
cept the  deputy  assessor  of  the  board  of  as- 
sessors, viewed  said  property  for  the  pur- 
pose of  making  said  assessment."  It  seems 
to  be  urged  that  It  was  the  duty  of  the  board 
of  assessors  or  of  the  board  of  review  to 
"view"  all  real  estate  which  It  assessed  for 
taxation,  and  that  the  failure  to  perform  this 
duty  vitiates  the  tax.  This  question  last 
stated  may  conveniently  be  first  determined. 

Section  12  of  chapter  120,  entitled  "Rev- 
enne"  (Hurd's  Rev.  St  1899,  par.  306),  pro- 
vides that  the  assessor,  by  himself  or  by  bis 
deputy,  shall  actually  view  and  determine, 
as  near  aa  practicable,  the  value  of  each 
tract  or  lot  of  land  listed  ior  taxation.  The 
requirements  of  this  section  are  fully  met  if 
Mr.  Lynn  "viewed"  the  property,  and  the 
stipulation  <K>ncedes  that  he  did  so.  More- 
ovo',  a  failure  to  go  on  the  land  and  actually 
view  It  Is  but  an  irregularity,  and  would  not 
defeat  the  tax.  Du  Page  County  v.  Jenks, 
65  lU.  275. 

Nor  do  we  think  ai^ellant's  other  conten- 
tions are  well  taken.  In  Cook  county,  where 
appellant's  lands  and  lots  are  situate,  as- 
sessments for  taxation  are  made  by  a  board 
of  assessors,  under  the  provisions  of  the  act 
approved  February  25,  1898  (Hurd's  Rev.  St 
1899,  p.  1444).  The  assessor,  Lynn,  though 
elected  In  the  town  of  Cicero,  was  but  a 
depnty  assessor,  ex  officio,  for  the  board  of 
assessors,  and  his  assessments  were  subject 


to  the  revision  and  approval  or  disapproval 
of  the  board  of  assessors,  as  were  the  assess- 
ments of  those  appointed  deputy  assessors 
by  the  board.  In  Burton  Stock  Car  Co.  v. 
Traeger,  187  111.  9,  68  N.  B.  418,  we  said 
(page  17,  187  111.,  page  421,  58  N.  K):  "It 
Is  not  clear  that  the  Legislature  intended 
assessments  in  Cook  county  within  the  lim- 
its of  the  city  of  Chicago  to  be  made  by  one 
class  of  assessors,  and  assessmrats  In  the 
county  outside  of  the  city  to  be  made  by  an- 
other class.  As  a  matter  of  fact  there  is 
but  one  class  of  assessors.  The  law  provides 
for  one  board  of  assessors  for  the  whole 
county.  There  are  two  classes  of  deputy 
assessors — ^those  appointed  by  the  board  for 
the  city,  and  those  elected  for  the  towns  out- 
side of  the  city.  But  the  difference  is  only 
in  the  fact  that  one  class  is  appointed,  and 
the  other  is  elected.  Both  are  deputy  as- 
sessors only,  and  are  under  the  direction 
and  supervision  of.  the  board  of  assessors. 
The  work  of  both  Is  subject  to  the  revision 
and  ai>proval  of  the  board  of  assessors,  and 
becomes  the  work  of  that  board  when  it  Is 
revised  or  adopted  by  such  board." 

Section  27  of  the  said  act  of  1898  provides 
that  the  chief  clerk  of  the  board  of  assessors, 
"when  requested,  shall  deliver  to  any  person 
a  copy  of  the  description,  schedule,  return  or 
statement  of  property  assessed  in  his  name 
or  in  which  he  is  interested,  and  the  valu- 
ation placed  thereon  by  the  assessor  or  board 
of  revievr."  The  appellant  association  did 
not  avail  Itself  of  the  opportunity  thus  pro- 
vided by  the  statute  for  obtaining  informa- 
tion as  to  the  valuation  of  Its  property  for 
assessment,  and  the  record  discloses  no  rea- 
son or  excuse  for  the  failure  so  to  do.  Bad 
this  information  been  sought  from  the  chief 
clerk  of  the  board  of  assessors,  any  error  or 
overvaluation  could  have  been  reviewed  or 
corrected.  The  appellant  was  required  to 
employ  this  opportunity  to  acquire  informa- 
tion as  to  the  assessment  of  its  property,  and 
could  only  rely  on  other  Information  at  its 
peril.  This  principle  was  declared  in  Por- 
ter V.  Rockford,  Rock  Island  &  St  Louis 
Railroad  Co.,  76  111.  661,  and  in  Humphreys 
V.  Nelson,  116  III.  45,  4  N.  B.  637.  That  the 
appellant  association  sought  Information 
from  some  other  official  than  the  one  desig- 
nated by  the  law  to  give  it,  and  was  misled, 
could  have  no  eCTect  to  vitiate  the  assess- 
ment The  board  of  assessors,  by  section  23 
of  the  said  act  of  1898,  are  expressly  vested 
with  the  power  of  revising  all  assessments 
of  real  property  in  Cook  county,  and  are  re- 
quired to  enter  all  changes  and  revisions 
made  by  them  on  the  assessment  books,  and, 
when  such  revision  has  been  completed,  are 
required  to  append  to  each  of  such  assess- 
ment books  the  affidavit  required  by  law, 
signed  by  at  least  two  members  of.  the  board; 
and  the  section  further  provides  that  npon 
the  signing  of  such  affidavits  the  board  of 
assessors  shall  possess  no  further  power  to 
change  or  alter  the  assessments.    The  local 
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assessor  could  have  no  official  knowledge  of 
the  assessment  a?  finally ,  completed,  and 
property  owners  cannot  be  heard,  in  defense 
of  an  application  for  judgment  against  their 
lands  for  unpaid  taxes,  to  urge  that  they 
relied  upon  statements  made  by  the  local 
assessor  as  to  the  valuation  placed  upon  their 
property  for  the  purposes  of  taxation. 

The  failure  to  publish  the  assessments  in 
any  of  the  modes  provided  by  the  statute 
does  not  constitute  a  valid  objection  to  the 
application  of  the  county  treasurer  for  Judg- 
ment. Section  29  of  the  act  of  1898  (Hurd's 
Rev.  St.  1899,  par.  323,  p.  1451)  expressly 
BO  provides. 

It  Is  not  Improper  to  add  that  we  do  not 
find  In  the  record  any  testimony  tending  to 
show  that  the  property  of  the  appellant  as- 
sociation was  assessed  above  Its  value.  The 
Judgment  is  affirmed. 

Judgment  affirmed. 


(213  III.  20S) 

HALIi  T.  OABBERT. 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

BASTABD»— LEOITIUATIOM— INHSBTTANCB— PA.B- 
TITION   BETWEEN    HEIRS— TIME   TO   SUE. 

1.  The  courts  will  not  indulge  the  presump- 
tion that  a  marriage  was  entered  into  merely 
to  avoid  the  possible  consegKiences  of  a  pending 
bastardy  iwoceeding,  but  will  assume  that,  bad 
the  alleged  father  doubted  his  paternity,  he 
would  have  resisted  the  prosecution  and  refused 
to  marry. 

2.  The  right  of  a  bastard  to  inherit  property 
In  Illinois  is  governed  solely  by  the  laws  there- 
of, and  it  is  immaterial  that  the  claimant  could 
not  inherit  under  the  laws  of  a  foreign  juris- 
diction. 

8.  Ilurd's  Rev.  St.  1903,  c.  39,  relating  to 
descent,  provides  (section  3)  that  an  illegitimate 
child,  wtiose  parents  have  intermarried,  and 
whose  father  nils  acknowledged  him  or  her  as 
bis  child,  shall  be  considered  legitimate.  Held, 
that  this  section  could  not  be  construed  as  mere- 
ly fixing  the  status  of  such  a  child,  but  was  a 
rule  of  descent  under  which  such  a  child  in- 
herits the  same  as  if  it  were  legitimate. 

4.  The  right  of  adult  heirs  to  partition  under 
Hurd's  Rev.  St.  1903,  c.  106,  §  1,  is  not  affected 
by  the  fact  that  their  ancestor's  estate  is  still 
unsettled,  tliere  being  no  condition  of  this  kind 
in  the  statute,  though,  if  a  sale  is  ordered,  the 
chancellor  should  properly  guard  the  funds  aris- 
ing therefrom  for  the  benefit  of  creditors. 

Wilkin,  Cartwright,  and  Hand,  JJ.,  dissent- 
ing. 

Appeal  from  Circuit  Ck)urt,  Peoria  Coimty ; 
N.  B.  Worttaington,  Judge. 

Bill  by  Daisy  Gabbert  against  John  Hall. 
From  a  decree  for  complainant,  defendant 
appeals.    Affirmed. 

Arthur  Keithley,  for  appellant  Sheen  & 
Miller,  for  appellee. 

RICKS,  01  J.  This  Is  an  appeal  from  the 
decree  of  the  circuit  court  of  Peoria  county 
for  partition,  growing  out  of  a  conceded  state 
of  facts,  and  involving  but  two  points  of  law. 
The  principal  question  is  as  to  the  heirship 
of  appellee,  Daisy  Gabbert.  The  only  other 
question  presented  is  as  to  the  right  to  file  a 


bill  for  partiticm  before  the  estate  of  the  de- 
ceased is  settled  tn  the  probate  court. 

The  facts  in  reference  to  the  heirship  of 
appellee  are  substantially  as  follows:  On 
November  23,  1873,  and  some  time  prior 
thereto,  one  Alice  Hannahs  resided  in  Cin- 
cinnati, Ohio,  and  on  the  date  last  named 
gave  birth  to  appellee  in  that  state.  In  July, 
1874,  the  intestate,  William  C.  Hall,  was  ar- 
rested In  Cincinnati  on  the  charge  of  bas- 
tardy, upon  the  oomplaiut  of  said  Alice  Han- 
nahs, Imputing  to  him  the  paternity  of  appel- 
lee. This  proceeding  was  settled  by  the  mar- 
riage of  appellee's  mother  and  the  said  Halt 
on  July  9,  1874,  and  immediately  after  the 
marriage  said  Hall  left  Cincinnati,  and  never 
lived  or  cohabited  with  the  said  mother  of 
appellee  after  the  said  marriage  ceremony. 
Appellee,  when  but  an  infant,  was  commit- 
ted to  a  children's  home  in  Cincinnati,  where 
she  remained  until  she  was  five  years  old, 
when  she  was  adopted  by  a  Mr.  and  Mrs. 
Beuhla,  who  removed  to  California,  taking 
appellee  with  them,  and  appellee  continued 
to  reside  In  that  state  from  that  time.  So 
far  as  appellee  could  remember,  she  never 
saw  her  father,  nor  heard  directly  from  him 
until  the  fall  of  1808,  when  she  sent  a  letter 
to  the  chief  of  police  of  Pekin,  111.,  the  then 
home  of  her  father,  inquiring  of  his  where- 
abouts. This  letter  was  shown  to  the  father 
by  the  chief  of  police,  and  thereupon  the 
father  admitted  the  paternity  of  the  child; 
told  the  chief  that  in  1873,  and  prior  to  that 
time,  he  was  working  in  the  railroad  yards 
in  Cincinnati;  that  he  kept  company  with 
appellee's  mother;  that  they  were  engaged 
to  be  married,  and  that  by  liim  ai^ellee's 
mother  became  pregnant ;  that  the  marriage 
was  put  off  from  time  to  time  until  appellee's 
mother  had  given  birth  to  ai^)ellee,  when 
he  was  arrested  ui>on  the  charge  of  bas- 
tardy, and  that  he  married  appellee's  mother 
in  settlement  of  that  charge,  and  deserted 
the  mother  and  child,  leaving  Cincinnati, 
and  in  the  year  1875  settling  in  Pekin.  He 
further  stated  that  the  mother  of  appellee 
died  in  1878,  and  that  after  her  deatb  he  re- 
turned to  Cincinpati,  and  went  to  the  old 
home,  and  endeavored  to  find  appellee;  that 
he  traced  her  to  the  children's  home,  and 
there  learned  of  her  adoption,  but  was  re- 
fused the  names  or  whereabouts  of  the  per- 
sons that  had  adopted  her,  as  the  rule  was 
that  such  information  should  not  be  given 
except  with  the  consent  of  the  persons  adopt- 
ing a  child  from  such  establishment.  The 
father,  after  the  death  of  the  appellee's 
mother,  agalln  married,  and  his  widow.  Val- 
ue R.  Hall,  and  his  son  by  his  last  marriage. 
John  William  Hall,  survived  him.  After  re- 
ceiving the  information  of  the  whereabouts 
of  appellee,  her  father  Immediately  began 
correspondence  with  her,  addressing  her  as 
"My  dear  daughter,"  and  dosing  his  letter* 
with  the  expression  "Your  father,"  and  dur- 
ing the  fall  of  1898  wrote  letters  to  the  chil- 
dren's home  at  Cincinnati  for  tlie  purpose 
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of  TerUylng  her  blBtory,  Inclosing  the  letter 
of  Inquiry,  and  following  his  signature  to 
the  letter  with  the  words,  "Her  father."  In 
the  fall  of  1898  or  winter  of  1898  and  1899 
appellee's  father  and  his  then  wife  went  to 
California,  and  visited  four  weeks  with  ap* 
pellee,  and  he  there  declared  himself  the 
father  of  appellee,  and  her  bis  child.  He 
brought  appellee  home  with  him  on  tbat  oc- 
casion, to  Peoria,  where  he  then  resided,  and 
Introduced  her  to  various  and  numerous 
friends  as  his  daughter,  stating  that  he 
was  glad  and  proud  he  had  found  her.  From 
the  tune  he  first  learned  of  her  whereabouts 
until  the  time  of  his  death  they  continuously 
corresponded.  In  the  fall  of  1900  appellee's 
father  and  bis  said  wife  went  to  California 
for  the  health  of  the  husband,  stopping  part 
of  the  time  with  appellee.  While  in  Cali- 
fornia said  William  C.  Hall  died  Intestate, 
seised  of  the  real  estate  In  Peoria  In  contro- 
versy. 

The  original  certificate  of  marriage  and 
dnly  authenticated  copy  of  flie  record  of  mar- 
riage of  said  WilUam  C.  Hall  and  Alice 
Hannahs  were  admitted  in  evidence,  as  were 
also  the  letters,  declarations,  and  admissions 
of  said  William  C.  Hall  as  to  his  paternity 
of.  appellee,  and  the  details  of  the  circnm- 
Etances  attending  and  surrounding  her  birth 
and  identity  as  given  by  Hall.  No  complaint 
is  made  as  to  the  admissibility  of  this  evi- 
dence, or  any  of  the  evidence  contained  In 
the  record;  the  principal  controversy  being, 
so  far  as  the  question  of  heirship  Is  con- 
cerned, that,  if  it  be  admitted  that  all  the 
evidence  shows  or  fairly  tends  to  show  is 
true,  still  appellee  cannot  take  an  interest 
in  the  real  estate  In  question,  because,  it  Is 
claimed,  the  evidence  falls  to  show  that  the 
father  recognized  appellee  as  his  child  dur- 
ing the  existence  of  the  marriage  relation 
between  himself  and  the  appellee's  mother, 
and  that  the  recognition  of  appellee  by  her 
father  In  1898  and  1899  did  not  have  the 
legal  effect  intended  by  our  statute  for  the 
purpose  of  legitimating  children  born  out  of 
wedlock.  It  Is  further  contended  by  appel- 
lant that  upon  this  record  appellee  cannot 
be  held,  under  our  statute,  to  have  been  le- 
gitimated by  the  marriage  of  appellee's 
father  and  mother  in  Ohio,  for  the  reason 
that  there  are  certain  depositions  In  the  rec- 
ord showing  that  at  the  time  of  the  birth  of 
the  appellee  the  domicile  of  said  William  C. 
Hall  was  at  Flerceville,  In  the  state  of  In- 
diana, and  that  the  law  as  applied  to  Illegiti- 
mates is  tbat  the  domicile  of  the  father  at 
the  time  of  the  birth  of  the  child  determines 
its  capacity  to  be  legitimated  by  a  subse- 
quent marriage,  and  that  this  record  con- 
tains no  evidence  showing  that  at  the  time 
of  the  birth  of  appellee  the  laws  of  Indiana 
recognized  such  method,  or  any  method,  of 
the  legitimation  of  bastard  children. 

In  support  of  the  contention  of  appellant 
two  cases  are  relied  upon:  Munro  v.  Munro, 
1  Bob.  (Scot  App.  H.  U)  492,  and  Blythe 


T.  Ayres,  90  Cal.  632,  81  Pac.  916,  19  L.  B. 
A.  40.  In  both  of  these  cases  the  birth  was 
m  England,  and  by  the  laws  of  that  country 
the  status  of  illegitimacy  was  so  indelible 
it  could  only  be  removed  and  the  child  be 
legitimated  by  an  act  of  Parliament  In  the 
Munro  Case  a  Scotch  gentleman  bore  illicit 
relations  with  an  English  woman  In  Eng- 
land, througta  which  a  child  was  bom,  and 
the  parents  subsequently  married  in  Eng- 
land, and  the  father  recognized  the  child  as 
his  child.  The  mother  and  the  child  remain- 
ed in  England  until  after  the  death  of  the  fa- 
ther. Upon  the  death  of  the  latter  the  child 
claimed  heirship  by  the  laws  of  Scotland. 
In  the  Blythe  Case  an  illegitimate  child  was 
bom  of  the  bodies  of  Thomas  H.  Blythe  and 
Julia  Perry  while  the  mother  was  a  resi- 
dent of  England.  The  father,  after  the  con- 
ception, and  prior  to  the  birth,  left  England, 
and  came  to  America,  and  settled  In  Cali- 
fornia. The  mother  and  child  remained  In 
England  until  after  the  death  of  the  father. 
The  latter  died  possessed  of  a  large  estate 
in  California,  and  the  child  asserted  heirship. 
In  the  Code  of  California  (Civ.  Code)  two  dis- 
tinct provisions  existed  relative  to  illegiti- 
mates. The  first,  as  section  230,  seemed  to 
relate  solely  to  legitimation  of  such  chil- 
dren, and  provided  that  it  might  be  done 
by  the  public  recognition  of  the  child  by 
the  father  and  receiving  the  child  Into  his 
family  with  the  consent  of  his  wife,  if  mar- 
ried, and  otherwise  treating  the  child  as  his 
child.  The  other  was  section  1387  of  the 
Code,  which  was  a  statute  of  descent,  and 
iwovided  that  if  the  father  recognized,  in 
writings  signed  by  him  and  witnessed  by  a 
competent  witness,  an  illegitimate  child  as 
his  child,  the  child  should  be  his  heir.  It 
was  found  as  a  fact  in  the  Blythe  Case  that 
the  father  had  publicly  acknowledged  the 
child;  that  he  bad  no  family,  but  that  he 
treated  the  child  as  his  child;  and  it  was 
further  found,  under  section  1387,  that  by  a 
writing,  in  the  presence  of  two  witnesses,  he 
acknowledged  himself  to  be  the  father  of 
the  child.  In  both  the  Munro  and  Blythe 
Cases  the  children  were  hdd  to  be  legiti- 
mated. In  the  Munro  Case,  to  avoid  the  ir- 
revocable rule  of  bastardy  obtaining  under 
the  English  law,  the  House  of  Lords  reached 
the  conclusion  of  leg;itlmatlon  by  what  seems 
to  us  a  refinement  of  reasoning,  which  was, 
in  effect  that  although  by  the  law  of  Eng- 
land the  child  was  a  bastard  when  bom,  the 
fact  tbat  the  father  was  domiciled  In  Scot- 
land at  the  time  of  the  birth,  and  that  the 
laws  of  Scotland  recognized  legitimation  by 
subsequent  marriage,  gave  the. child  the  ca- 
pacity to  he  legitimated  by  the  English  mar- 
riage so  as  to  take  property  under  the  laws 
of  Scotland.  The  reasoning  in  the  Munro 
Case  is  to  some  extent  and  on  one  phase  of 
the  case  adopted  and  followed  In.  the  Blythe 
Case  by  the  Supreme  Court  of  California. 
The  provision  of  section  280  of  the  Califor- 
nia Code  was  not  that  the  child  should  be 
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tbe  heir  in  case  of  the  public  acknowledg- 
ment and  receiving  into  the  family,  but  that 
the  father  by  such  acts  "thereby  adopts  i^ 
and  such  child  ia  thereupon,  for  all  purposes, 
legitimate  from  tbe  time  of  its  birth."  It 
will  be  observed  that  section  does  not  pur- 
port to  confer  any  property  right,  but  to 
declare  a  certain  status  of  the  child,  and  un- 
der that  section  of  the  Code  the  Munro  Case 
was  discussed  and  the  reasoning  followed. 
The  exact  language  of  said  section  1387  Is: 
"£very  illegitimate  is  an  heir  of  any  person 
who,  in  writing,  signed  in  the  presence  of  a 
competent  witness,  acknowledges  himself  to 
be  the  father  of  such  child."  When  the 
court  comes  to  the  consideration  of  the  right 
under  that  section  It  says:  "It  is  unnecessa- 
ry to  decide  whether  this  prorision  afTects 
tbe  status  of  a  child  or  whether  It  is  alone 
a  statute  of  descent.  If  it  either  directly  or 
indirectly  touches  upon  the  status,  our  views 
as  herein  previously  expressed  are  applica- 
ble. If  it  is  a  statute  of  descent  pure  and 
simple — and  Estate  of  Magee,  63  Cal.  414, 
seems  to  so  declare  in  express  terms — then 
the  plaintiS  is  entitled  to  all  the  benefits  of 
it,  regardless  of  domicile,  status,  or  extra- 
territorial operation  of  $tate  laws."  The 
above  quotation  thus  clearly  points  out  the 
distinction  between  the  eases  where  the 
status  of  a  child  is  the  question  to  be  deter- 
mined and  tbe  conflicting  laws  of  descent  in 
a  given  case.  It  may  be  further  said  of  the 
Munro  Case,  while  in  that  case  the  principle 
that  the  domicile  of  the  father  in  the  country 
where  the  rule  of  legitimation  per  subse* 
quens  matrimonlum  Is  adopted  at  the  time 
of  the  birth  of  the  child  gives  the  child  ca- 
pacity to  be  legitimated  by  a  marriage  in  the 
country  where  that  rule  does  not  obtain 
was  given  weight,  it  may  well  be  inferred 
from  tbe  remarks  of  Lord  McKenzie  that 
the  decision  would  have  been  the  same  with- 
out its  application.  He  said:  "I  cannot  help 
entertaining  doubt  whether  the  indelibility  of 
Knglish  bastardy  has  any  meaning  beyond 
this:  that  an  English  bastard  is  not  legiti- 
mated by  an  English  marriage.  •  •  * 
But  suppose  it  were  true  that  English  bastar- 
dy is  indelible,  not  only  against  a  marriage 
in  England,  but  against  a  marriage  all  the 
world  over;  I  say,  suppose  there  was  i>ro- 
duced  a  statute  providing  and  declaring  that 
an  English  bastard  bom  in  England  should 
remain  a  bastard  all  the  world  over,  not- 
withstanding anything  that  could  be  done  in 
any  country,  I  ask,  could  we  give  It  efCect? 
Could  we  adcnowledge  the  authority  of  such 
a  statute?  I  think  we  will  be  bound  to  say 
that  the  English  Parliament  might  rule  the 
fate  of  the  bastards  in  England,  but  that  its 
laws  were  not  entitled  to  extend  to  other 
countries,  and  that  there  was  no  principle 
of  the  law  of  nations  which  would  give 
effect  to  such  a  statute." 

In  the  case  at  bar  the  statute  of  Ohio  was 
introduced,  and  by  its  provisions  in  force  at 
the  birth  of  appellee  the  marriage  of  the  fa- 


ther to  the  mother  and  the  adknowledgment 
of  the  child  by  him  legitimated  the  child, 
and,  if  it  were  deemed  essential,  we  think  it 
might  well  be  held,  under  the  circumstances 
of  this  case,  that  the  marriage  of  William 
C.  Hall  to  appellee's  mother  was  an  ac- 
knowledgment of  this  child  during  the  mar^ 
riage.  He,  as  the  putative  father,  was  ar- 
rested, cliarged  with  its  paternity,  and  put 
an  end  to  the  prosecution  by  marrying  tbe 
mother.  The  courts  will  not  Indulge  the  pre- 
Bumjition  in  such  case  that  tbe  marriage  was 
entered  into  merely  to  avoid  tlie  possible 
consequences  of  the  proceeding,  bnt  will 
rather  assume  that,  had  the  alleged  father 
doubted  his  paternity  of  the  child,  he  would 
have  resisted  the  prosecution  and  refused 
the  marriage.    Brock  v.  State,  85  Ind.  397. 

While  the  record  does  state  the  conclu- 
sion of  witnesses  or  the  assertion  of  the 
fact  by  them  that  the  residence  of  the  ap- 
pellee's father  was  in  Pierceville,  Ind.,  at  the 
time  of  her  birth,  it  also  unquestionably 
shows  by  bis  admission  and  by  other  evi- 
dence that  at  tbe  tlmeiof  his  keeping  com- 
pany with  appellee's  mother,  the  time  of  her 
pregnancy,  and  the  time  of  his  arrest  he  was 
working  in  the  railroad  yards  in  Cincinnati. 
He  was  a  single  man,  and  his  residence  was 
whereret  he  wished  to  make  it  As  we  have 
said,  however,  we  do  not  regard  this  ques- 
tion as  controlling.  The  question  here  pre- 
sented ia  not  one  merely  affecting  the  civil 
status,  bnt  is  a  question  of  descent  and  heir- 
ship of  real  estate.  The  descent  of  property, 
and  real  estate  in  particular.  In  a  state  or  na- 
tion, is  governed  by  the  law  of  tbe  situs.  3 
Washburn  on  Beal  Prop.  (3d  Ed.)  i  32,  p.  16; 
Tlcdeman  on  Real  Prop.  §  604;  Keegan  v. 
Geroghty,  101  III.  26;  Stoltz  v.  Doering,  112 
111.  234;  United  States  v.  Fox,  94  U.  &  315, 
24  L.  Ed  192.  In  the  latter  case  It  Is  said 
(page  320,  94  U.  S..  24  Ii.  Ed.  102);  "It  is 
an  established  principle  of  law,  everywhere 
recognized,  arising  from  the  necessity  of  the 
case,  that  the  disposition  of  immovable  prop- 
erty, whether  by  deed,  descent,  or  in  any  oth- 
er mode,  is  exclusively  subject  to  the  gov- 
ernment within  whose  Jurisdiction  the  prop- 
erty is  situated."  Where  the  question  is  as 
to  the  right  to  take  real  estate  In  this  state 
under  our  laws  of  descent,  the  fact  that  tbe 
claimant  may  be  qualified  to  take,  as  htir, 
under  the  laws  of  another  state  or  sovereign- 
ty of  which  he  is  or  has  been  a  citizen,  will 
not  enable  him  to  take  under  the  laws  of  this 
state,  unless  those  laws  comply  with  the 
terms  and  requirements  of  our  own  law. 
Keegan  t.  Geraghty,  supra;  Stoltz  v.  Doer- 
ing, supra.  On  the  other  hand,  it  cannot  be 
material  that  the  claimant  could  not  Inherit 
under  the  laws  of  some  other  state  or  coun- 
try. If  he  bring  himself  within  the  require- 
ments and  provisions  of  the  statutes  and 
laws  of  this  state  he  may  take  according  to 
them. 

The  statute  under  which  appellee  craims  Is 
section  3  of  chapter  39  of  the  Revised  Stat- 
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Btes  (Hnrd'8  Rev.  St  1903),  and  the  act  l8 
entitled  "An  act  In  regard  to  tlie  descent  of 
property."  The  section  reads:  "An  Illegiti- 
mate child,  whose  parents  have  Intermarried, 
and  whose  father  has  acknowledged  him  or 
her  as  his  child,  shall  be  considered  legiti- 
mate." And  tmder  our  law,  when  a  child  is 
legitimated  he  takes  under  our  statute  of 
descent,  whether  that  legitimation  arises 
from  birth  in  wedlock  or  subsequent  marriage 
and  acknowledgment  of  a  child  bom  out  of 
wedlock;  in  other  words,  without  any  dis- 
tinction as  to  the  rights  of  inheritance  of 
legitimates.  This  section,  placed  as  it  is, 
cannot  be  construed  as  merely  fixing  the 
status  of  appellee,  but  Is  a  rule  of  descent. 

A  clticen  of  our  state,  possessed  of  real 
estate  In  it,  has  died  Intestate,  and  the  ques- 
tion Is,  to  whom,  under  our  statute,  does  his 
I>roperty  descend?  The  law  says  It  shall  de- 
scend to  his  children.  It  recognizes  that  he 
may  have  two  classes  of  children — legitimate 
children  and  illegitimate  children.  It  also 
recognizes  that  by  the  doing  of  certain  acts 
the  Illegitimate  child  mdy  become  legitimate, 
and  then  he  will  have  but  one  class,  and 
between  that  class  of  legitimates  there  is 
no  distinction  of  right  of  descent  or  inherit- 
ance. As  we  view  the  law,  it  is  Immaterial 
what  the'  laws  of  Indiana  or  Ohio,  or  any 
other  country,  are  or  were.  We  look  to  our 
own  Jaw,  and  read  it  as  it  is  written;  then 
to  the  facts,  and,  If  tbe  facts  bring  the 
claimant  within  onr  law,  then  he  Is  entitled 
to  Its  benefits,  Whatever  may  be  his  status 
elsewhere.  We  do  not  find  In  our  law  the  re- 
quirements tliat  the  father  shall  acknowl- 
edge the  child  during  the  lifetime  of  the 
mother;  nor  do  we  find  that,-  in 'order  to 
make  an  acknowledgment  such  as  will  Ieglt^ 
mate  the  child,  the  law  of  the  domicile  of 
the  father  at  the  time  of  the  birth  of  the 
child  must  have  recognised  such  form  of  le- 
gitimation. In  a  republic  consisting  of  as 
many  independent  commonwealths  aa  does 
ours,  with  each  commonwealth  invested  with 
the  power  of  determining  the-  rules  of  de- 
scent and  heirship  within  Its  borders,  and 
with  the  people  constantly  changing  from  one 
to  the  other,  if  we  should  be  called  upon  to 
determine  the  rights  of  descent  of  real  estate 
In  our  own  state  by  the  legal  status  of  claim- 
ants as  affected  by  the  laws  of  other  states, 
any  rules  'that  we  might  attempt  to  adopt 
wotdd  be  both  unsettled  and  uncertain. 

It  is  stipulated  in  this  case  that  Vallie  R. 
Hall,  the  widow  of  the  intestate,  had  a  claim 
allowed  in  her  favor  against  the  estate  of 
her  deceased  husband  in  excess  of  f6,000; 
that  at  the  instance  of  appellee  the  order 
allowing  said  claim  was  set  aside  by  the  pro^ 
bate  court,  and  thtft  the  matter  is  pending 
on  appeal '  in  the  circuit  court.  Upon  this 
state  of  facts  appellant  urges  that  it  was  er- 
ror for  the  chancellor  to  have  decreed  parti- 
tion until  the  settlement  of  the  estate  of 
the  decedent.  The  parties  in  interest  in  the 
land  are  adults.    The  right  of  partition  la 


fixed  by  statute,  and,  where  the  rfj^hts  of 
minors  or  Infants  are  not  Involved,  the  court 
may  not  refuse  to  declare  the  rights  of  the 
parties  claiming  to  be  owners  of  the  land  and 
decree  partition  among  them  according  to 
their  rights.  21  Am.  &  Bug.  JEacj.  Of  Law 
(2d  Ed.)  1146;  Hill  v.  Reno,  112  111.  154,  64 
Am.  Rep.  222;  Martin  v.  Martin,  170  III.  039, 
48  N.  EL  924,  62  Am.  St  Rep.  411;  Ames  v. 
Ames,  148  III.  321,  36  N.  B.  110;  Tralnor  v. 
Greenough,  145  111.  543,  82  N.  B.  645;  Wach- 
ter  V.  Doerr,  210  111.  242,  71  N.  B.  401.  The 
appellant,  John  W.  Hall,  denied  and  contest- 
ed the  right  and  claim  of  appellee  to  heir- 
ship. He  urged  her  Illegitimate  birth,  and 
denied  that  she  had  been  legitimated  within 
the  requirements  of  our  law.  She  was  not 
shown  on  the  flies  of  the  estate  as  an  heir, 
and  it  was  proper  that  she  should  timely 
bring  and  prosecute  her  suit  which  would  fix 
her  rights.  While  the  practice  is  not  ap- 
proved or  commended  of  making  actual  par- 
tition or  sale  under  such  proceeding  prior  to 
the  settiement  of  estates,  we  are  not  pre- 
pared to  hold,  under  our  statute,  that  a  de- 
cree for  either  Is  reversible  error.  The  cred- 
itor cannot  be  Injured  thereby,  for,  if  actual 
partition  Is  had,  the  lands  are  still  subject 
to  sale,  and,  If  a  sale  in  partition  is  had,  the 
purchaser  likewise  takes  subject  to  the 
charge  of  the  debts  of  the  ancestor,  and  the 
rule  caveat  emptor  applies.  Sutton  v.  Read, 
176  111.  69,  61  N.  E.  801;  Bassett  v.  LocUard, 
60  111.  164.  If  the  owners  of  these  lands 
could  agree  and  should  make  partition  among 
tliemselves,  no  one  would  question  that  tt 
would  be  a  good  and  valid  partition,  non  con- 
stat the  estate  of  the  ancestor  is  unsettled. 
The  statute  points  out  when  partition  may 
be  had,  and  the  contents  of  the  bill  or  peti- 
tion, so  far  as  the  legislative  body  deemed 
the  same  essential,  are  prescribed.  Hurd's 
Rev.  St  1903.  c.  106,  S{  1,  6.  Section  1  of 
chapter  106  expressly  confers  the  right  upon 
itiose  who  have  derived  their  title  by  de- 
scent. That  can  only  occur  where  the  an- 
cestor dies  intestate,  and  the  titie  passes  by 
operation  of  law.  If  it  had  been  the  legisla- 
tive intent  that  the  right  should  only  be 
exercised  by  those  who  derive  title  by  de- 
scent after  the  period  allowed  by  law  for  the 
filing  of  claims  against  the  estate  of  the  an- 
cestor, that  Intention  would  have  been  man- 
ifested In  some  manner  or  by  some  language 
contained  In  the  statute.  Nothing  of  the  kind 
appears,  and  we  cpn  find  no  warrant  for  the 
court  reading  Into  the  statute  additional  re- 
quirements. Many  of  the  states  have  by 
statute  prohibited  the  institution  of  n  pro- 
ceeding for  partition  before  the  expiration  of 
the  time  within  which  the  estate  of  deced- 
ent should  be  settled.  Npt  so  in  this  state. 
Appellant  and  appellee  are  the  owners  of  the 
land,  charged  witti  the  payment  of  the  debts 
of  the  ancestors  and  the  widow's  rights.  As 
owners  they  are  entltied  to  the  beneficial  use 
of  it  If  one  shall  chance  te  be  in  exclusive 
possession  at  the  death  of  the  ancestor,  and 
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deny  the  right  of  the  other,  U  would  Beem  a 
harsh  mle^  in  the  absence  of  some  positive 
requirement  of  law,  to  say  bis  right  should 
be  postponed  until  the  settlement  of  the  es- 
tate. Here  the  ancestor  died  in  December, 
1000,  and  the  present  bill  was  not  filed  till 
September,  1902,  nearly  two  years  thereaft- 
er. In  June,  1903,  the  estate  was  still  un- 
settled, and  it  is  common  knowledge  that 
many  estates  are  four  or  Ave  years  in  process 
of  settlement 

It  is  suggested  that  the  holding  in  Wachter 
T.  Doerr,  210  111.  242,  71  N.  E.  401,  is  in  con- 
flict with  the  holding  in  this  case  as  to  the 
right  of  partition  before  the  settlement  of 
the  estate.  The  decree  for  partition  entered 
in  that  case  was  reversed  for  the  reason  that 
the  answer  and  the  evidence  disclosed  the 
absence  of  necessary  parties.  Upon  the  ques- 
tion now  before  ns  it  was  there  said  (page 
245,  210  III.,  page  402,  71  N.  E.):  "In  some 
states  a  proceeding  for  partition  before  an 
estate  has  been  settled  or  the  time  allowed 
for  that  purpose  has  expired  has  been  held  to 
be  premature,  and  in  others  a  suit  for  parti- 
tion before  that  time  is  prohibited  by  stat- 
ute. 21  Am.  A  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  1174.  We  have  not  held  that  the  proceed- 
ing cannot  be  instituted,  but  have  condemn- 
ed the  practice  of  taking  decrees  before  it 
can  be  known  whether  or  not  It  will  be  neces- 
sary to  sell  the  land  to  pay  debts."  We  do 
not  think  the  eases  are  in  conflict. 

The  chancellor,  in  case  a  sale  is  ordered, 
should  require  the  administrator  of  the  es- 
tate to  be  brought  before  the  court,  and  con- 
trol the  time  of  sale,  or  the  funds  arising 
from  the  same,  so  that  the  creditors  of  the 
estate  may  have  the  benefit  thereof.  The 
decree  of  the  circuit  court  Is  affirmed. 

Decree  affirmed. 

WIIKIN,  CARTWRIGHT,  and  HAND,  JJ. 
(dissenting).  We  adhere  to  the  decisions  in 
the  cases  of  Sutton  v.  Read,  176  111.  69,  61 
N.  E.  801,  and  Wachter  v.  Doerr.  210  111.  242, 
71  N.  E.  401,  which,  as  we  understand,  were 
not  intended  as  advisory  merely,  but  as  deci- 
sions of  the  court  on  a  question  of  law  and 
practice. 

mt  m.  til.) 

CHICAGO  DAILY  NEWS  CO.  et  al.  ▼. 

SIEGEL  et  al. 

(Supreme  (Vart  of  Illinois.     Dec.  22,  1904.) 

OREDITOSS'    BILL  —  KVIDIRCK  —  SDITICMNOT— 
FKATTDCIiENT    eONVETANCES— BUBSB- 

QUKirr  CBEDrroBs. 

1.  In  a  creditors*  bill  setting  up  judgments, 
the  issuance  and  retnm  of  unsatisfied  execu- 
tions, and  seeking  to  reach  an  indebtedness  al- 
leged to  be  due  by  defendants  to  the  Judgment 
debtors  on  contracts  for  merchandise,  the  evi- 
dence considered,  and  held  to  show  that  defend- 
ants .  had  fully  performed  their  contracts,  and 
delivered  to  the  Judgment  debtors  all  merchan- 
dise required  by  the  contracts  to  be  delivered 
to  them. 

2.  .Where  a  conveyaiMv  is  alleged  to  be  made 
in  fraud  of  creditors,  the  creditors  injured  are 


those  whose  claims  exist  when  the  convey ance 
is  made  and  they  only  can  avoid  the  oonrey- 
ance. 

Error  to  Appellate  Ctourt,  First  District. 

Bill  by  the  Chicago  Dally  News  Company 
and  others  against  Ferdinand  Siegel,  the 
Simmons  Company,  and  others.  From  • 
Judgment  of  the  Appellate  Court  reversing 
the  circuit  court  and  afBrming  the  findings 
of  a  master,  complainants  bring  aror.  Af- 
firmed. 

This  Is  a  creditors'  bill,  filed  on  October 
12,  1899,  In  the  circuit  court  of  Cook  cono- 
ty,  by  the  Chicago  Daily  News  Company,  an 
Illinois  corporation,  and  Victor  F.  Lawson 
Individually,  and  Edwin  S.  Osgood  and  Fred- 
erick S.  Osgood  as  copartners  under  the 
firm  name  of  Osgood  ft  Co.,  against  the  Sim- 
mons Company,  and  Ferdinand  Siegel  and 
Joseph  Siegel,  of  the  firm  of  F.  Slegel  A 
Bros.,  setting  up  the  recovery  of  Judgments 
In  favor  of  the  complainants  against  the 
Simmons  (Company,  the  Issuance  of  execo- 
tions  thereon,  and  the  returns  of  said  exe- 
cutions unsatisfied — the  Judgment  in  favor 
of  the  Chicago  Dally  News  Company  having 
been  rendered  on  June  22,  1898,  fOr  the  sum 
of  13,921.50  and  costs ;  the  Judgment  in  favor 
of  Victor  F.  Lawson  having  been  rendered 
on  November  29,  1898,  for  the  sum  of  $184 
and  costs  before  a  Justice  of  the  peace  of 
Cook  county,  a  transcript  whereof  waa  filed 
In  said  circuit  court  on  December  15,  1898; 
and  the  Judgment  in  favor  of  Osgood  ft  Ooi 
having  been  rendered  on  Deconber  7,  1898, 
far  the  snni!  of  $718.40  and  costs.  A  Joint 
and  several  answer  was  filed  by  Ferdinand 
and  Joseph  Siegel,  to  which  a  repUcatioa 
was  filed  by  the  complainants.  The  cause 
was  referred  to  a  master  in  chancery  to  take 
the  testimony  and  report  bis  conclnsiona. 
The  master  made  a  report  adversely  to  the 
claims  of  the  complainants  below,  plaintiffs 
In  error  here,  and  recommended  that  the  bill 
be  dismissed.  Upon  the  coming  In  «f  tbe 
master's  report  and  tbe  hearing  upon  ex- 
ceptions thereto,  the  chancellor  sustained  tbe 
exceptions,  and  rendered  a  decree  in  favor  of 
plaintiffs  in  error  against  the  defendants  in 
error,  Ferdinand  Slegel  and  Joseph  Siegel, 
for  the  sum  of  $4,361.05  and  coeta.  Upon 
appeal  to  the  Appellate  Court,  the  Appellate 
(3onrt  reversed  the  decree  of  tbe  circuit  conrt. 
and  remanded  the  cause  to  that  court,  with 
directions  to  it  to  affirm  the  master's  report 
and  enter  a  decree  dismissing  tbe  bill  for 
want  of  equity.  The  present  writ  of  error 
la  sued  out  for  the  purpose  of  reviewing  the 
judgment  so  entered  by  the  Appellate  Court 

The  bill  charged  upon  information  and  be- 
lief that  Ferdinand  and  Joseph  Slegel.  do- 
ing businees  under  tbe  firm  name  of  F.  Siegel 
ft  Bro&,  in  Chicago,  were  largely  Indebted 
to  the  Simmons  C!ompany  in  the  sum  of.  to 
wit  $11,000,  or  In  goods  to  the  valoe  of  $11,- 
000. 

The  material  facts  are  substantially  as 
tollowa:    The  Simmons  Oompaqy   waa  ca- 
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caged  iB  189T  In  tbe  inercantll,e  business  Ib 
tbe  dty  of  Chicago,  and  Ferdinand  Slegel 
and  Joseph  Slegel  were  doing  business  in 
that  city  under  tbe  firm  name  of  F.  Slegel  ft 
Broa.  Tbe  Sl^els  were  the  principal  stock- 
holders In  a  corporation  conducting  a  de- 
partment store  at  the  corner  of  State  and 
Adams  streets,  In  Chicago,  and  during  the 
year  1S06  and  in  the  beginning  of  the  year 
1897  negotiated  with  William  A.  Simmons 
for  the  sale  of  the  business  of  the  concern 
known  as  The  Grand  to  said  Simmons,  or  to 
a  corporation  which  was  to  be  organized  by 
him.  Tbe  Slegels  owned  a  majority  of  tbe 
capital  stock  of  the  corporation  known  as 
Tbe  Grand,  so  engaged  in  business  at  tbe 
corner  of  State  and  Adams  streets,  In  Chi- 
cago, and  the  remaining  shares  of  stodc 
therein  were  owned  by  Maximilian  Pblllps- 
bom,  who  was  then,  and  had  been  for  a 
number  of  years,  manager  of  Tbe  Grand. 
Tbe  corporation  so  formed  by  said  Sim- 
mons was  the  defendant  tbe  Simmons  Com- 
pany, and  all  of  the  stock  In  it  was  owned 
by  William  A.  Simmons,  except  one  share, 
which  was  held  by  his  son,  Howard  P.  Sim- 
mons, and  one  share,  which  was  held  by  bis 
attorney,  John  C.  Stetson.  In  pursuance  of 
said  negotiations  a  contract  was  entered  into 
on  January  20,  1897,  between  Howard  P. 
Simmons  and  the  corporation  known  as  Tbe 
Grand,  through  its  president,  F.  Slegel,  and 
Its  secretary.  M.  Pblllpsbom,  by  the  terms 
of  which  contract  all  of  the  merchandise, 
leasehold  Interests,  good  will,  and  property 
of  The  Grand  was  to  be  sold  to  the  corpora- 
tion so  to  be  organized  by  W.  A.  Simmons. 
Tbe  property  was'  to  be  taken  in  the  name 
of  Howard  P.  Simmons  from  The  Grand  as 
a  matter  of  convenience,  until  the  new  cor- 
poration, the  Simmons  Company,  should  be 
organized.  When  the  corporation  known  as 
tbe  Simmons  Company  was  organized,  all  of 
the  assets  and  property  which  by  the  con- 
tract between  Howard  P.  Simmons  and  The 
Grand  were  to  be  turned  over  to  Howard  P. 
Simmons  were  turned  over  and  vested  In 
the  Simmons  Company,  and  all  lights  un- 
der tbe  contract  became  the  rights  and  prop- 
erty of  the  Simmons  Company,  and  the  said 
contract  became  a  part  of  the  assets  of  that 
company. 

By  the  terms  of  the  contract  Howard  P. 
Simmons  and  wife  were  to  execute  a  deed  to 
The  Grand  of  snblot  8  In  subdivision  of  lot 
71  in  the  east  part  of  ElUs'  Addition  to  Chi- 
cago, together  with  tbe  Improvements  there- 
on, known  as  the  "Cambridge  Apartment 
Bnilding,"  and  tbe  household  furniture 
therein  contained,  subject  to  a  trust  deed 
for  $75,000.  together  with  a  bill  of  sale  of 
the  furniture  therein,  and  the  rentals  to  ao 
cme  therefrom  from  January  20,  1897,  and 
also  a  certain  block  44  In  Cornell,  subject- to 
an  incumbrance  of  about  $5,500  thereon ;  and 
was  to  pay  to  The  Grand  a  certain  snm  of 
money,  niid  execute  a  certain  number  of 
notes,  and  >vu«  also  to  pay  tlie  Slegels  for 


leases  of  tba  premiset  on  wbldi  flu  bosl-; 
ness  of  The  Grand  was  conducted,  known, 
as  202  and  204  State  street,  and  64  Adams 
street,  and  66  to  72  Adams  street,  and  to  pay 
the  rents  for  said  premises  according  to  the 
terms  of  said  leases;  and  The  Grand  agreed 
to  deliver  a  bill  of  sale  of  all  the  merchan* 
dlse  upon  said  premises,  belonging  to  it,  at 
cost  price,  and  at  such  price  such  other  mer- 
chandise as  should  be  billed  to  The  Grand 
from  Its  stores  in  Kansas  City,  Mo.,  St, 
Louis,  Ma,  and  Detroit,  Mich.,  all  of  which 
merchandise  was  to  be  delivered  to  Tbe 
Grand  on  or  before  February  1,  1897,  and  to 
aggregate  in  amount  as  per  invoices  the  sum 
of  $75,000,  exclusive  of  fixtures  and  improve- 
ments; and  an  additional  amount  of  stock, 
as  per  invoices  from  F.  Slegel  &  Bros.,  was 
to  be  delivered  by  F.  Slegel  &  Bros,  at  said 
store  in  an  amount  of  $20,000,  which  said 
merchandise  was  to  be  delivered  by  F.  Siegel 
&  Bros,  on  or  before  May  1,  1897. 

In  addition  to  said  contract  between  the 
Simmons  Company  and  Howard  P.  SlmmonSr 
a  supplemental  ag:reement  of  the  same  date, 
to  wit,  January  20,  1897,  was  made  between 
F.  Siegel  &  Bros,  and  Howard  P.  Simmons, 
by  tbe  terms  of  which  Slegel  &  Bros,  agreed 
to  deliver  to  the  Simmons  Company  or  How- 
ard P.  Simmons  $20,000  in  merchandise,  re- 
ferred to  in  the  contract  between  The  Grand 
and  Simmons,  to  be  selected  by  M.  Philips- 
born;  bat  It  was  therein  provided  that  in 
case  tbe  merchandise  in  The  Grand  should 
be  In  excess  of  $75,000,  then  the  merchandise 
to  be  delivered  by  Slegel  &  Bros,  should  be 
reduced  in  amount  by  the  same  amount  The 
Grand  merchandise  should  be  in  excess  of 
$75,000,  as  Slegel  &  Bros,  were  not  to  deliver 
any  more  goods  than  was  sufficient  to  make 
up  the  stock  to  $95,000,  and,  if  the  said  stock 
should  inventory  over  $75,000,  then  the  Sle- 
gels were  to  deliver  so  much  less  on  their 
$20,000  contract 

On  January  30,  1897,  a  paper  was  execut- 
ed by  The  Grand,  by  its  president  Ferdinand 
Slegel,  and  its  secretary,  M.  Phlllpsborn, 
wherein,  after  referring  to  the  contract  be- 
tween The  Grand  and  Howard  P.  Simmons 
bearing  date  January  20,  1897,  whereby  The 
Grand  agreed  to  make  a  bill  of  sale  to  How- 
ard P.  Simmons  of  the  merchandise  then  In 
Its  premises  and  other  merchandise  from  the 
places  above  named,  it  was  recited  that  The 
Grand  thereby  executed  and  delivered  a  bill 
of  sale  for  all  merchandise  contained  in  Its 
premises,  and  other  merchandise,  in  compli- 
ance with  the  contract  of  January  20,  1897, 
placed  In  the  said  Grand,  (v  delivered  to  said 
Howard  P.  Simmons;  an  itemized  account 
of  which  merchandise,  according  to  the  in- 
ventory, amounted  to  $70,638.95,  leaving  an 
amount  of  merchandise  yet  to  be  delivered 
under  said  contract  to  be  called  for  by  How- 
ard P.  Simmons  of  the  sum  of  $4,301.05,  as 
per  bills  to  be  delivered  by  F.  Slegel  &  Bros., 
etc. 

On  May  10,  1SU7,  W.  A.  Simmons,  by  H. 
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p.  Blmmom,  his  attorney  In  fact;  and  H.  P. 
Simmons  executed  the  following  receipt,  to 
wit:  "For  on«  dollar  and  other  good  and  val- 
uable considerations  the  obligation  of  F.  Sle- 
gel  &  Bros,  to  furnish  further  goods  under 
their  original  contract  with  W.  A.  and  H.  P. 
Simmons  Is  herewith  canceled  and  annulled." 
On  October  10,  1897,  the  Simmons  Com- 
pany executed  two  chattel  mortgages  to  th« 
defendants  Slegel  for  Indebtedness  then  ex- 
isting from  the  Simmons  Company  to  said 
defendants,  one  of  the  said  mortgages  being 
for  the  sum  of  $41,118.32,  and  the  other  for 
$1,666.66,  aggregating  $42,784.98. 

Theron  Durham,  for  plaintlffa  in  error. 
Blnswanger  &  Jackson,  for  defendants  in 
error 

MAGRUDBH,  J.  (after  stating  the  facts). 
The  plaintiffs  in  error,  by  their  creditors'  bill, 
seek  to  reach  an  alleged  indebtedness, 
amounting  to  $11,748.18,  charged  to  have  been 
due  from  the  defendants  in  error,  Ferdinand 
Slegel  and  Joseph  Slegel,  to  the  judgment 
debtor,  the  Simmons  Company.  Of  this 
amount  the  sum  of  $4,361.05  is  alleged  to  be 
due  from  the  Siegels  to  the  Simmons  Com- 
pany under  the  contract  of  January  20,  1807, 
between  Howard  P.  Slmraonb  and  The  Grand 
for  the  undelivered  balance  of  the  goods, 
amounting  to  $75,000,  which  were  to  be  deliv- 
ered by  The  Grand  by  the  terms  of  that  con- 
tract. The  remainder  of  the  sum  of  $11,- 
748.18,  to  wit,  the  sum  of  $7,387.13.  Is  the 
amount  alleged  to  be  due  from  the  Siegels 
to  the  Simmons  Company  under  the  contract 
for  $20,000  set  forth  in  the  statement  preced- 
ing this  opinion.  In  other  words,  it  is  con- 
ceded, as  we  understand  the  evidence,  that 
on  or  about  May  1,  1897,  the  Siegels  owed 
the  Simmons  Company  under  the  $75,000 
contract  the  sum  of  $4,361.05,  and  under  the 
$20,000. contract  the  simi  of  $7,387.13;  the 
goods  described  in  the  former  contract  be- 
ing spoken  of  in  the  evidence  as  the  "old 
goods,"  amounting  to  $4,361.03,  and  the  goods 
described  In  the  latter  contract  being  spoken 
of  in  the  evidence  as  the  "new  goods," 
amounting  to  $7,387.13. 

The  only  question  involved  In  this  case  is 
a  question  of  fact,  and  that  question  of  fact 
is  whether,  at  the  time  this  creditors'  bill 
was  filed,  the  defendants  In  error  owed  any- 
thing to  the  Judgment  debtor,  the  Simmons 
Company.  The  plaintiffs  in  error,  the  Judg- 
ment creditors,  contend  that  the  defendants 
In  error  were  indebted  to  the  Simmons  Com- 
pany on  account  of  said  contract,  in  that  they 
had  not  delivered  to  the  Simmons  Company 
all  the  merchandise  which  they  agreed  to 
deliver  to  said  Simmons.  On  the  other  hand, 
defendants  in  error  claim  that  they  have 
fully  performed  their  contracts  in  all  re- 
spects, and  have  delivered  to  the  Simmons 
Company  all  merchandise  required  by  the 
contracts  to  be  delivered  by  them.    The  de- 


fendants In  error  also  claim  that  a  fall  set- 
tlement of  all  accounts  under  said  contracts 
has  been  had  between  them  and  the  Slmmona 
Company,  and  that  the  Simmons  Company 
is  indebted  to  tliem  upon  other  accounts. 

Defendants  In  error  insist  that  on  or  be- 
fore May  10,  1897,  they  delivered  to  the 
Simmons  Company  all  the  goods  which  tbey 
were  required  to  deliver  under  their  con- 
tracts, and  thereby  discharged  said  Indebted- 
ness of  $11,748.18.  The  evidence  shows,  as 
will  be  hereafter  stated,  that  at  that  tltne 
the  defendants  in  error  delivered  to  the  Sim- 
mons Company  gobds  worth  from  $10,000  to 
$12,000,  or  worth,  according  to  some  of  the 
testimony,  from  $15,000  to  $16,000.  Defend- 
ants in  error  insist  that  the  goods  so  deliv- 
ered to  the  Simmons  Company  were  deliv- 
ered in  payment  of  the  amounts  due  cndcr 
both  contracts;  that  is,  $4,301.05  due  for 
"old  goods"  under  one  contract,  and  $7,387.13 
due  for  "new  goods"  under  the  other  con- 
tract. 

The  contention  thus  made  by  the  defend- 
ants In  error  is.  In  our  opinion,  sustained  by 
the  great  preponderance  of  the  evidence. 
Joseph  Slegel  and  Maximilian  Philipsbom, 
the  latter  having  been  manager  for  Slegel  & 
Bros.,  and  subsequently  for  the  Simmons 
Company,  both  swear  that  goods  to  the 
amount  of  between  $10,000  and  $12,000  were 
so  delivered  In  May,  1S07,  to  discbarge  the 
balance  due  under  both  contracts.  They  are 
sustained  by  the  testimony  of  three  other 
witnesses,  to  wit,  Alfred  Ilusch,  H.  M.  Et 
llnger,  and  Lizzie  P.  Miles.  The  testimony 
of  these  five  witnesses  is  clear  and  positive 
that  the  goods  were  delivered  ui>on  trucks 
belonging  to  the  defendants  in  error  to  the 
Simmons  Company.  The  only  testimony 
which  contradicts  that  of  these  five  witness- 
es Is  the  testimony  of  W.  A.  Shnmons  and 
bis  son,  U.  .P.  Simmons.  While  the  testi- 
mony of  H.  P.  Simmons,  given  in  rebuttal. 
Is.  to  the  effect  that  no  goods  were  delivered 
to  the  Simmons  Company  in  discharge  of  the 
balance  due  upon  these  contracts,  yet  the 
force  of  his  evidence  is  much  weakened  by 
the  statement  made  by  him  upon  bis  first 
examination  in  the  case.  Upon  his  first  ex- 
amination he  stated  that  the  Simmons  Com- 
pany received  merchandise  from  defendants 
In  error  after  May,  1897,  and  up  to  July,  but 
that  he  did  not  know  wbeth»  the  merchan- 
dise 80  received  was  under  the  agreement  or 
not  He  also  stated  upon  said  first  exami- 
nation that  he  did  not  know  whether  or  not 
the  Siegels  were  in  any  manner  indebted  ei- 
ther to  him  or  to  the  Simmons  Company  for 
anything  after  the  release  or  receipt  of  May 
10, 1897,  set  forth  in  the  statement  preceding 
this  opinion,  was  executed  by  him,  and  givai 
to  the  defendants  in  error.  The  following 
question  was  asked  falm  in  reference  to  said 
paper,  and  the  following  an.swer  was  given 
by  him:  "Q.  At  the  time  this  paper  was 
given  by  yon  lo  the  Siegels  were  the  Siegels 
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Indebted  to  you,  ot  your  father?  A.  No, 
sir."  Here  is  a  positive  statement  on  the 
part  of  H.  P.  Simmons  that  the  defendants 
In  error  were  not  Indebted  to  him  or  his  fa- 
ther on  the  10th  of  May,  1897. 

The  testimony  of  W.  A.  Simmons  contra- 
dicts that  of  Joseph  Slegel  and  M.  Phiflpa- 
born  and  the  other  of  the  five  witnesses 
above  named,  but  be  admits  that  his  nego- 
tiations for  a  settlement  with  Joseph  Slegel 
were  finished  on  May  9th,  and  that  he  left 
Chicago  for  New  York  on  May  10th,  and  did 
not  actually  see  the  delivery  of  the  goods, 
whose  delivery  is  testified  to  by  witnesses 
who  did  see  such  delivery. 

The  evidence  shows  conclusively  that  be- 
tween May  6  and  May  10,  1897,  a  settlement 
of  the  indebtedness  was  made  between  Jo- 
seph Slegel  and  W.  A.  Simmons.  They  dif- 
fer as  to  the  terms  Of  the  settlement,  but 
their  evidence  does  not  conflict  as  to  the  fact 
of  the  making  of  the  settlement  "W.  A. 
Simmons  swears,  in  substance,  that  he  had 
Interviews  with  Joseph  Slegel  at  the  latter's 
store  on  several  different  days  prior  to  May 
10.  1897,  and  that  it  was  there  agreed  be- 
tween them  that  the  Slegels  were  to  deed 
back  to  the  Slmmonses,  or  to  the  Simmons 
Company,  block  44,  mentioned  in  the  state- 
ment preceding  this  opinion,  and  to  turn  over 
to  Simmons  what  were  called  the  "Mont- 
gomery notes,"  and  pay  $225  In  money,  and 
tbaf  the  Slmmonses  or  the  Simmons  Com- 
pany were  to  cancel  the  obligation  of  F.  Sle- 
gel &  Bros,  to  deliver  the  balance  due  for 
"new  goods,"  to  wit,  $7387.13;  but  that  Sle- 
gel &  Bros,  were  to  pay  at  once  the  balance 
due  for  "old  goods,"  to  wit,  $4,361.05,  or  de- 
liver at  once  "old  goods"  to  that  amount  In 
value;  that  upon  receipt  of  these  old  goods 
to  the  amount  of  $4,361.03  the  Simmons 
Company  was  to  cancel  the  obligations  of  F. 
.Slegel  &  Bros,  as  above  stated,  and  give  two 
notee  due  In  four  months  for  rent  then  due 
from  the  Simmons  Company  to  F.  Slegel  & 
Bros. ;  and  it  was  also  agre^  at  the  same 
time  that  F.  Slegel  &  Bros,  were  to  stand  by 
the  Simmons  Company,  and  supply  them 
with  money  necessary  to  carry  on  their  busi- 
ness untU  the  fall  of  1897.  It  Is  admitted 
by  W.  A.  Simmons  &  Co.  that  the  defend- 
ants In  error  kept  faith  in  this  regard,  and 
did  furnish  them  mon^,  as  agreed,  to  carry 
on  their  business.  It  will  thus  be  noticed 
that  a  settlement  was  agreed  upon,  and  that 
the  difference  between  Joseph  Slegel  and  W. 
A.  Simmons  as  to  the  terms  of  that  settle- 
ment is  that;  according  to  W.  A.  Simmons, 
part  of  the  goods  was  to  be  delivered  and 
the  obligation  to  deliver  the  balance  was  to 
be  canceled,  while  Joseph  Slegel,  who  is  con- 
firmed by  Phillpsbom,  testifies  that  all  the 
indebtedness  for  outstanding  merchandise 
was  to  be  settled  by  the  delivery  of  the  job 
lot  of  goods,  amounting  to  between  $10,000 
and  $12,000,  and  that  such  goods  were  deliv- 
ered.   The  testimony  of  W.  A.  Simmons  Is 


to  the  effect  that  the  Slegels  were  fp  be  re-  - 
leased  from  the  obligation  to  deliver  "new 
goods"  under  the  $20,000  contract,  the 
amount  of  such  new  goods  being  $7,387.13, 
upon  condition  that  the  Slegels  would  de- 
liver at  once  to  the  Simmons  Company  "old 
goods"  amounting  in  value  to  $4,361.05,  and 
would  reconvey  block  44  and  deliver  up  the 
Montgomery  notes,  and  pay  $225  In  cash, 
etc. ;  and  he  claims  that  the  Slegels  failed  to 
deliver  "old  goods"  to  the  amount  of  $4,- 
301.05,  as  agreed,  and  that  therefore  the  re- 
lease did  not  operate  to  extinguish  their 
obligation  to  deliver  "new  goods"  to  the 
amount  of  $7,387.13,  and,  as  a  consequence, 
that  their  Indebtedness  amounts  to  the  whole 
sum  of  $11,748.18.  It  makes  but  little  dif- 
ference whether  the  theory  of  W.  A,  Sim- 
mons is  correct  or  whether  the  theory  of 
Joseph  Slegel  is  correct,  so  far  as  the  result 
is  concerned.  The  evidence  shows  that  on 
or  before  May  10,  1897,  a  large  quantity  of 
goods  to  the  amount  of  from  $10,000  to  $12,- 
000  was  actually  delivered  by  the  defendants 
In  error  to  the  Simmons  Company.  If  those 
goods  were  delivered  In  discharge  of  the 
whole  amount  due  for  undelivered  goods,  to 
wit,  $11,748.18,  then  the  defendants  in  error 
are  not  indebted  In  any  amount  to  the  Sim- 
mons Company.  But  If  those  goods  Were  de- 
livered In  discharge  of  the  obligation  to  de- 
liver "old  goods"  to  the  amount  of  $4,361.05, 
then  it  Is  still  true  that  no  indebtedness  ex- 
ists from  the  defendants  In  error  to  the 
Simmons  Company,  because,  upon  delivering 
"old  goods"  to  the  amount  of  $4,361.05,  and 
doing  the  other  things  above  named,  they 
were,  under  the  arrangement  as  interpreted 
by  W.  A.  Simmons,  to  be  released  from  the 
obligation  to  deliver  the  new  goods  to  the 
amount  of  $7,387.13. 

The  testimony' of  the  defendants  in  error 
upon  this  subject  is  confirmed  by  several  sig- 
nificant circumstances.  In  the  first  place,  on 
May  10,  1897,  H.  P.  Simmons,  for  himself 
and  as  attorney  in  fact  for  his  company,  ex- 
ecuted a  release  to  the  defendants  in  error, 
and  thereby  recited  that  "for  one  dollar  and 
other  good  and  valuable  considerations  the 
obligation  of  F.  Slegel  &  Bros,  to  furnish 
further  goods  under  their  original  contract 
with  W.  A.  and  H.  P.  Simmons  Is  herewith 
canceled  and  annulled."  That  release  was 
executed  by  Howard  P.  Simmons  in  pursu- 
ance,of  a  letter  of  instruction  received  from 
his  father  and  bearing  date  on  Sunday,  May 
9,  1897.  In  the  letter  of  May  9,  1897,  W.  A. 
Simmons  says  to  his  son:  "On  the  receipt 
of  the  above  we  are  to  cancel  their  obliga- 
tions, or  our  order  for  further  goods  imder 
the  original  contract,"  etc.  "The  above"  re- 
fers to  the  delivery  of  the  old  goods,  amoimt- 
Ing  to  $4,361.05,  and  to  the  reconveyance  of 
block  44,  and  the  surrender  of  the  Montgom- 
ery notes,  and  the  payment  of  $225,  etc.  That 
Is  to  say,  when  old  goods  to  the  amount  of 
$4,301.05   were  delivered,   and  these  other 
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tlilngs  were  done,  then  H.  P.  Simmons  was 
authorized  by  his  father  to  execute  a  release 
to  the  defendants  In  error  of  their  obligation 
to  deliver  further  goods.  The  fact  that  the 
release  was  executed  and  delivered  confirms 
the  testimony  introduced  by  the  defendants 
la  error  that  goods  were  delivered  in  dis- 
charge of  their  indebtedness  under  these  con- 
tracts. Where  a  release  Is  authorized  to  be 
delivered  upon  the  performance  of  certain 
conditions,  then  the  fact  of  the  delivery  Is 
almost  indisputable  proof  that  the  condi- 
tions have  been  i>erformed.  H.  P.  Simmons 
and  his  father  were  shrewd,  practical  busi- 
ness men,  and  it  is  dlflScult  to  understand 
why  a  release  of  an  obligation  to  deliver 
goods  to  the  amount  of  $7,387.13  was  execut- 
ed and  delivered  if  all  the  conditions,  upon 
which  such  delivery  was  to  be  made,  includ- 
ing the  delivery  of  "old  goods"  to  the  amount 
of  $4,361.05,  were  not  actually  performed. 
As  we  understand  the  contentions  of  the  par- 
ties, it  Is  not  denied  that  the  defendants  In 
error  reconveyed  block  44  and  did  all  the 
other  things  specified,  except  the  delivery  of 
"old  goods"  to  the  amount  of  $4,361.05.  Such 
delivery  alone,  of  the  things  agreed  to  be 
done,  is  not  admitted  by  plaintiffs  in  error. 

In  the  secmid  place,  on  October  10, 1897,  the 
Simmons  Company  failed  and  executed  chat- 
tel mortgages  upon  all  its  property  to  the 
amount  of  over  $42,000  to  the  defendants  in 
error  to  secure  an  indebtedness  to  tbat 
irmount,  which  then  existed  from  the  Sim- 
mons Company  to  the  defendants  in  errw. 
This  Indebtedness  of  $42,000  was  for  rent  due 
under  the  leases  that  had  been  transferred  by 
the  Siegels  to  the  Simmons  Company  or  the 
Simmonses,  and  for  money  advanced  and 
loaned  by  the  Siegels  to  the  Simmons  Com- 
pany, and  for  merchandise  sold  by  the  Siegels 
to  the  Simmons  Company  after  May  10, 1897. 
It  is  admitted  that  these  chattel  mortgages 
for  over  $42,000  included  an  indebtedness 
from  the  Simmons  Company  to  the  defend- 
ants in  error  for  goods  to  the  amount  of  $1,- 
891.02.  which  had  been  sold  by  the  Siegels  to 
the  Simmons  Company  after  May  10,  1897. 
If  on  October  10,  1897,  defendants  in  error 
owed  the  Simmons  Company  $4,361.05  for 
"old  goods,"  or  $7,387.13  for  "new  goods,"  or 
$11,748.18  for  both  "new"  and  "old  goods," 
why  was  not  the  amoxmt  deducted  from  the 
amount  of  indebtedness  embraced  In  the  chat- 
tel mortgages?  The  chattel  mortgages  were 
given  to  secure  not  only  rent  and  borrowed 
money,  but  $1,891.02  for  merchandise  sold 
and  delivered  by  defendants  in  error  to  the 
Simmons  Company  after  May  10,  1897.  The 
fact  that  the  Simmons  Company  owed  this 
$1,891.02  to  the  defendants  in  error  for  mer- 
chandise on  October  10,  1897,  shows  that  the 
defendants  in  error  did  not  then  owe  the 
Simmons  Company  anything  for  merchandise 
undelivered;  otherwise  an  offset  would  have 
been  made,  and  the  chattel  mortgages  would 
not  have  been  executed  for  the  amount  there- 


in specified.  Upon  this  subject  th^  Appellate 
Court  in  their  opinion  well  say:  "He  [H.  P. 
Simmons]  testified  that  the  goods  in  question 
were  not  delivered.  It  seems  almost  incredi- 
ble that,  if  this  testimony  is  true,  be  would 
not  have  insisted  that  the  Simmons  Company 
should  be  credited  with  the  amount  of  these 
goods  before  giving  the  mortgages.  No  oth- 
er reasonable  explanation  can  be  made  of 
the  failure  to  Include  this  alleged  liability 
in  the  settlement  which  resulted  in  the  giv- 
ing of  these  mortgages,  under  the  evidence  in 
this  record,  than  that  no  such  liability  then 
existed.  If  such  a  liability  existed,  why  was 
not  the  amount  of  $1,891.02  for  merchandise 
purchased  after  May  10,  1897,  included  in 
these  mortgages,  set  off  as  against  this  al- 
leged claim?  To  us,  the  whole  evidence  con- 
sidered, the  only  explanation  of  the  giving  of 
these  notes  and  mortgages,  without  a  men- 
tion of  this  alleged  claim,  is  that  the  Siegels 
were  not  indebted  to  the  Simmons  Com- 
pany to  any  amount  after  May  10,  1897." 

It  is  said  that  the  Simmons  Company  was 
insolvent  on  May  10,  1897,  and  had  no  right 
to  release  F.  Siegel  &  Bros,  from  their  ob- 
ligation to  pay  an  indebtedness  then  existing 
to  the  Simmons  Company.  The  evidence 
does  not  establish  the  fact  that  on  May  10, 
1897,  when  the  release  was  executed,  the 
Simmons  Company  was  insolvent.  On  the 
contrary,  the  Siegels  agreed  to  advance  them 
money  until  the  fall  of  1897,  when,  as  W.  A. 
Simmons  stated,  he  would  be  able  to  obtain  in 
Europe  an  additional  capital  of  $100,000  to  in- 
vest in  his  business.  Business  men,  like  the 
Siegels,  would  not  have  agreed  to  advance  to 
the  Simmons  Company  money  tor  a  period  of 
upwards  of  six  months  after  May  10,  1897,  if 
they  had  l)elleved  that  tliat  company  was  In- 
solvent on  May  10,  1897.  Moreover,  we  find 
no  evidence  in  the  record  that  the  claims  of 
these  creditors,  whose  judgments  were  ob- 
tained long  after  the  settlement  of  May  10. 
1897,  were  in  existence  on  May  10,  1897. 
Where  a.  conveyance  is  alleged  to  be  made 
in  fraud  of  the  rights  of  creditors,  the  cred- 
itors Injured  are  those  whose  claims  exist 
at  the  time  of  the  conveyance.  Only  credit- 
ors having  claims  when  the  fraud  is  commit- 
ted can  avoid  such  conveyances.  In  Mixell  v. 
Lutz,  34  III.  382,  it  was  said  (page  387):  "If 
the  conveyance  was  made  before  the  indebt- 
edness was  incurred,  then  there  was  no 
fraud,  as  there  was  no  design  to  hinder  or 
delay  creditors  at  the  time;  and  the  credit 
was  not  given  upon  the  supposition  that  this 
property  could  be  rendered  liable  for  its  pay- 
ment." In  Seaman  v.  Blsbee,  163  111.  91.  4.5 
N.  E.  208,  It  was  held  that  a  husband  hay- 
ing conveyed  his  property  to  his  wife  withont 
consideration,  the  conveyance  could  not  be 
attacked  by  creditors  whose  debts  did  not  ex- 
ist at  the  time  of  the  voluntary  conveyance. 
See,  also,  Wooldridge  v.  Gage,  6S  111.  U>7; 
Moritz  V.  Hoffman,  35  I)^  553;  Tunison  v. 
Chamblin,  88  111.  378.    It  la  not  sufficient  that 


Digitized  by 


Google 


ni.) 


CHICAGO  &  M.  ELECTRIC  RY.  CO.  t.  ULLRICH, 


815 


other  creditors  -are  prejudiced  by  such  a  con- 
veyance or  release,  but  it  must  be  shown 
that  the  creditors  attacking  the  fairness  of 
the  transaction  bad  existing  claims.  There 
Is  nothing  in  the  evidence  in  this  record,  so 
far  as  we  have  been  able  to  find,  which 
shows  when  the  indebtedness  of  the  Sim- 
naons  Company  to  the  present  plaintiffs  in 
error  first  came  Into  existence.  Moreover, 
according  to  the  testimony  of  W.  A.  Simmons, 
as  above  referred  to,  there  was  a  good  and 
valid  consideration  for  the  release  of  May 
10,  1897,  and  it  cannot  be  regardod  as  a  mere 
voluntary  release,  exbcuted  without  consid- 
eration. But  these  views  are  expressed  up- 
on the  supposition  that  the  testimony  of  W. 
A.  Simmons  is  a  correct  statement  of  the 
terms  of  the  settlement  of  May  10,  1897,  or 
May  9, 1897.  According  to  the  preponderance 
of  the  evidence,  however,  as  we  read  it,  the 
release  of  May  10,  1897,  was  executed,  not 
because  there  was  to  be  a  delivery  of  part 
of  the  goods  which  defendants  in  error  bad 
agreed  to  deliver,  but  because  there  had  been 
a  delivery  of  all  the  goods  under  both  con- 
tracts, which  the  defendants  In  error  bad 
agreed  to  deliver.  In  other  words,  the  de- 
livery of  the  goods,  amounting  to  between 
$10,000  and  $12,000,  made  in  May,  1897^ 
was  in  discharge  of  the  two  balances  due 
upon  both  contracts,  amounting  to  $11,748.18. 
This  being  so,  there  was  no  release  of  the 
indebtedness  of  the  defendants  in  error  to 
the  amount  of  $7,387.13  upon  the  fulfillment 
of  certain  conditions,  but  there  was  a  dis- 
charge of  a  full  indebtedness  of  $11,748.18 
by  the  actual  delivery  of  goods  to  that 
amount. 

Counsel  for  the  plaintiffs  in  error  say  that, 
if  goods  had  been  delivered  in  discharge  of 
this  Indebtedness,  entries  to  that  effect  would 
have  been  made  upon  the  books  of  the  Sim- 
mons Company.  It  appears  that  no  such  en- 
tries were  made.  Joseph  Slegel  testifies  that, 
as  both  of  the  merchandise  contracts  had 
been  settled,  the  Slegels  did  not  consider  it 
necessary  to  charge  the  Job  lot  of  goods  de- 
livered in  May  1897,  against  the  Simmons 
Company,  bat  that  the  matter  was  allowed 
to  stand  open  to  be  charged  directly  to  The 
Grand  when  its  affairs  should  be  all  settled. 
His  testimony  is  to  the  effect  that  when  both 
contracts  were  closed  by  the  delivery  of  one 
lot  of  merchandise,  and  by  an  agreement  that 
this  should  cover  all  merchandise  then  due 
under  both  contracts,  F.  Slegel  &  Bros,  did 
not  deem  it  necessary  to  charge  the  Simmons 
Company's  account  The  written  memor- 
andum, executed  on  May  10,  1897,  was  suffi- 
cient evidence  of  a  settlement  of  the  matter 
without  any  entries  upon  the  books,  although 
it  would  have  been  well  to  have  made  such 
entries  In  addition  to  the  acceptance  of  the 
release.  We  agree  with  what  the  Appellate 
Court  say  upon  this  subject  in  their  opinion 
delivered  upon  the  decision  of  this  case, 
where    they    nae   the   following    language: 


"Much  stress  is  laid  by  appellees'  counsel  up- 
on the  fact,  Which  appears  from  the  evidence, 
that  no  entry  of  the  delivery  of  these  goods 
was  made  upon  the  books  of  Siegel  &  Bros. 
We  have  fully  considered  the  fact,  which  is 
not  without  importance,  but  think  it  cannot 
overcome  the  other,  and  to  us  convincing, 
evidence  to  which  we  have  referred,  and  the 
further  facts  that  no  charge  of  fraud  wliat- 
ever  is  made  in  the  pleadings  against  the  Sie- 
gels,  and  they  were  merely  closing  up  the 
affairs  of  The  Grand,  a  corporation  that  was 
going  out- of  business,  and  witicb  they  con- 
trolled." 

Upon  a  careful  examination  of  all  the  evi- 
dence in  the  record,  we  are  satisfied  that  the 
defendants  in  error  were  not  indebted  to  the 
Simmons  Company,  as  charged  by  the  plain- 
tiffs in  error.  Accordingly,  the  Judgment  of 
the  Appellate  Court,  reversing  the  circuit 
court  and  affirming  the  findings  of  the  mas- 
ter, is  affirmed. 

Judgment  affirmed. 

(ZU  III.  170) 
CHICAGO  &  M.  ELECTRIC  RT.  CO.  v.  ULL- 
RICH. 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

NEOLIOENOE— INJURIES— FinTTBE   DAilAQES— 
INSTBUCTIONS. 

1.  A  plaintiff  in  an  action  for  personal  inju- 
ries cannot  recover  for  future  suffering  unless 
it  is  reasonably  certain  to  result  from  his  in- 
juries. 

2.  In  an  action  for  personal  injuries,  an  In- 
struction  that  in  determining  plaintiff's  dam- 

'ages  the  jury  should  consider  such  future  suffer- 
ing and  loss  of  health  as  they  may  believe  she 
would  sustain  was  not  erroneous,  on  the  theory 
that  it  did  not  limit  the  jury  to  such  future 
damages  as  were  shown  by  the  evidence,  but  per- 
mitted them  to  speculate. 

S.  Where,  in  an  action  for  personal  injuries, 
the  evidence  was  conclusive  that  at  the  time  of 
trial  plaintiff  had  not  recovered  from  her  in- 
juries, it  was  proper  to  instruct  on  future  suf- 
fering. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Paula  F.  Ullrich  against  the  Chi- 
cago &  Milwaukee  Electric  Railway  Com- 
pany. From  a  Judgment  of  the  Appellate 
Court  afllrming  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Fayette  S.  Munro  (M.  F.  Gallagher,  of 
counsel),  for  appellant  James  J.  Barbour, 
for  appellee. 

OARTWRIGHT,  J.  The  Appellate  Court 
for  the  First  District  affirmed  a  Judgment  re- 
covered by  appellee  In  the  circuit  court  of 
Cook  county  against  appellant  for  damages 
on  account  of  personal  injuries  received  in 
a  collision  between  two  cars  of  appellant,  in 
one  of  which  she  was  riding  as  a  passenger. 
The  only  error  alleged  by  counsel  is  the  giv- 
ing to  the  Jury  of  the  following  instruction 
at  the  request  of  plaintiff:    "The  court  In- 

T  L  See  Damaces,  voL  15,  Cent  DIx.  i  236. 
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BtmctB  the  Jury  that  If  you  find  for  fbe  plain- 
tiff you  win  be  required  to  detamlne  the 
amount  of  her  damages.  In  determining  the 
amoxint  of  damages  the  plaintiff  is  entitled 
to  recover  in  this  case.  If  any,  the  Jury  have 
a  right  to  and  they  should  take  into  con- 
sideration all  the  facts  and  circumstances  as 
proven  by  the  evidence  before  them ;  the  na- 
ture and  extent  of  plaintiff's  physical  injuries 
and  resulting  from  the  street  car  collision  in 
question,  if  any,  so  far  as  the  same  are 
shown  by  the  evidence;  her  suffering  in  body 
and  mind.  If  any,  resulting  from  such  physi- 
cal Injuries,  and  such  future  suffering  and 
loss  of  health,  if  any,  as  the  jury  may  believe, 
from  the  evidence  before  them  in  this  case, 
she  has  sustained  or  will  sustain  by  reason 
of  such  injuries;  her  loss  of  time  and  in- 
ability to  work,  if  any,  on  account  of  such 
injuries;  and  may  On^for  her  such  sum  as, 
in  the  judgment  of  the  Jury,  under  the  evi- 
dence and  instructions  of  the  court  in  this 
case,  will  be  a  fair  compensation  for  the  in- 
juries she  has  sustained  or  will  sustain,  if 
any,  so  far  as  such  damages  and  injuries,  if 
any,  are  claimed  and  alleged  in  the  declara- 
tion." The  objections  to  the  instruction  are, 
first,  that  it  did  not  correctly  state  the  law  as 
to  future  damages;  second,  that  It  was  im- 
proper to  give  it;  because  there  was  no  evi- 
dence upon  which  to  base  it  It  is  acknowl- 
edged that  future  damages  may  properly  be 
assessed  where  the  evidence  shows  that  they 
are  reasonably  certain  to  result  from  the  in- 
jury. The  action  being  for  a  single  wrong, 
the  plaintiff  is  entitled  to  recover  all  dam- 
ages, present  or  prospective,  which  neces- 
sarily result  from  the  injury,  and  a  part  of 
such  damages  is  future  pain  and  suffering 
and  inability  to  labor.  The  evidence  must 
show  that  it  is  reasonably  certain  the  plain- 
tiff will  suffer  such  damages,  and  the  nature 
and  extent  thereof,  and  the  assessment  of 
damages  must  be  based  upon  such  evidence. 
The  first  objection  to  the  instruction  is  tliat 
it  did  not  limit  the  Jury  to  such  future  dam- 
ages as  the  evidence  showed  were  reasonably 
certain  to  result  from  the  accident  but  per- 
mitted them  to  speculate  as  to  such  dam- 
ages, and  to  consider  merely  possible  or  prob- 
able damages.  The  reply  of  counsel  for  ap- 
pellee to  this  argument  is  that  the  court  has 
repeatedly  approved  of  this  Instruction  as  a 
correct  statement  of  the  law.  It  is  true  that 
substantially  the  same  Instruction  has  been 


before  the  court  in  different  cases,  where 
various  objections  to  it  were  considered;  bnt 
the  particular  objection  now  presented  has 
not  heretofore  been  made.  Objections  not 
made  and  questions  not  raised  are  not  con- 
sidered, and  each  decision  must  be  regarded 
only  as  deciding  the  question  presrated  for 
decision.  We  do  not  think,  however,  that  the 
instruction  is  subject  to  the  objection  now 
made.  A  plaintiff  cannot  recover  damages 
for  future  suffering  which  Is  not  reasonably 
certain  to  result  from  his  injury.  18  Cyt 
13S-144.  A  mere  possibility,  or  evien  a  rea- 
sonable probability,  that  future  pain  or  suf- 
fering may  be  caused  by  the  Injury,  or  that 
some  disability  will  result  therefrom,  la  not 
sufficient  to  warrant  an  assessment  of  dam- 
ages. But  we  do  not  understand  that  this 
Instruction  authorized  the  jury  to  allow  such 
damages.  The  damages  are  to  be  such  as 
the  Jury  believe,  from  the  evidence,  the  plain- 
tiff will  sustain;  not  such  as  are  possible  or 
probable.  If  the  evidence  shows  that  the 
plaintiff  will  sustain  damages  in  the  future, 
they  may  properly  be  allowed,  and  that  is 
the  purport  of  the  instruction. 

The  second  objection  is  that  there  was  no 
evidence  that  it  was  reasonably  certain  that 
the  plaintiff  would  suffer  in  the  future  hi 
mind  or  body.  The  evidence  was  conclusive 
that  at  the  time  of  the  trial  she  had  not  re- 
covered from  her  injuriest  and  it  necessarily 
followed  that  there  would  be  future  damages 
to  some  extent.  The  only  debatable  question 
was  as  to  how  long  and  to  what  extent  she 
would  suffer  in  the  future,  and  that  question 
was  necessarily  left  to  the  Jury  to  be  deter- 
mined from  the  evidence.  There  was  evi- 
dence on  which  to  base  the  instruction,  and 
the  case  was  not  Uke  that  of  nilnols  Iron  t 
Metal  Co.  V.  Weber,  196  III.  S2G.  63  N.  E. 
1008,  where  the  jury  were  authorized,  by  an 
instruction,  to  speculate  on  the  possibOlty  of 
damages  being  suffered  six  years  after  the 
trial,  without  any  evidence  that  sucb  a  re- 
sult was  even  probable. 

Appellee's  counsel  asks  us  to  award  dam- 
ages to  her  on  the  ground  that  the  appeal  was 
taken  merely  for  delay.  A  similar  motion 
was  made  and  denied  in  the  Appellate  C!ourt 
and  we  are  not  satisfied  that  the  purpose  of 
the  appeal  was  delay.  The  motion  Is  there- 
fore denied.  The  Judgment  of  the  Appellate 
Court  Is  affirmed. 

Judgment  affirmed. 
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MORTIMER  et  al.  T.  POTTER. 
(Supreme  Court  of  Illinois,    Dec  22,  1904.) 

WllXa — CONSTBDCnON— NATIONAL  BANKS— IN- 
80I.VENCT — KNFOBCEMENT  OF  BTOCKHOLDBB'B 
MABILITY— LIMITATION*— MMEDY  IN  SQUITT 
— APPEAI.  —  BZVIEW  —  QUBfiTIOK  ROT  BAISEO 
BEI,OW. 

1.  A  testator  eave  all  of  his  estate  to  trus- 
tees, and  provided  witli  reference  to  certain  bank 
stock  that  they  were  to  pay  bis  wife  all  divi- 
dends that  might  be  declared  "during  the  time 
last  mentioned  upon  the  ten  shares  of  stock," 
etc.,  and  the  evidence  showed  that  she  never 
claimed  title  to  the  stock,  but  that  it  was  treat- 
ed as  belonging  to  the  estate,  and  that  the 
dividends  thereon  were  paid  to  the  trustees  un- 
til the  bank  ceased  to  pay  the  same.  Held,  that 
■she  was  only  entitled  to  the  dividends  declared 
thereon,  and  that  the  shares  belonged  to  the 

2.  The  statutory  limitation  as  to  the  time  for 
the  presentation  of  claims  against  an  estate 
does  not  apply  to  the  remedy  provided  by  Rev. 
St  II.  S.  S  5152  [U.  S.  Comp.  St.  1901.  p.  8465], 
for  enforcing  against  a  decedent's  estate  its  lia- 
bility for  the  amount  of  national  bank  stoc^ 
belonging  thereto,  and  the  estate  is  liable  so 
long  as  its  assets  can  be  reached. 

3.  It  cannot  be  nrged  on  appeal  that  the  rem- 
edy of  a  complainant  was  at  Law,  and  not  in 
equity,  where  such  question  wad  not  raised  ei- 
ther by  demurrer  or  answer  to  the  bill. 

4.Tlie  complete  and  adequate  remedy  of  a 
oational  bank  receiver  against  a  trustee  and 
distribntees  of  a  decedent's  estate  to  collect  an 
assessment  on  stock  for  which  the  assets  of  the 
estate  were  liable  is  in  equity. 

Ai^eal  from  Appellate  Court,  First  Dis- 
trict 

BUI  by  Bdwln  A.  Potter  against  William 
B.  Mortimer  and  others.  The  bill  was  dis- 
missed for  want  of  equity,  and  complainant 
appealed  to  the  Appellate  Court  The  decree 
was  reversed,  and  defendants  appeal.  Af- 
firmed. 

Kerr  &  Kerr,  for  appellants.  Blmer  H. 
Adams  (Edmund  W.  FroebUcb,  of  coons^), 
for  appellee. 

WILKIN,  J.  Appellee  filed  a  blU  in  the 
superior  coprt  of  Cook  county  against  ap- 
pellants to  collect  an  assessment  upon  10 
shares  of  the  capital  stock  of  the  National 
Bank  of  Illinois,  owned  by  CSiarles  Kava- 
nagh,  deceased.  On  answer  filed  and  replica- 
tion thereto  the  cause  was  heard  on  an 
agreed  statement  of  facts,  and  tbe  bill  dis- 
missed for  want  of  equity.  The  receiver  ap- 
pealed to  tbe  Appellate  Court  for  tbe  First 
District,  which  reversed  the  decree  of  tbe 
superior  court,  and  remanded  the  cause,  wltb 
directions.  To  reverse  that  judgment  the  de- 
fendants below  have  perfected  tbls  appeal. 

It  appears  from  tbe  stipulation  of  tbe  par- 
ties tbat  on  and  prior  to  April  1,  1873, 
Cbarles  Kavanagb  owned  10  shares  of  tbe 
capital  stock  of  the  National  Bank  of  Illi- 
nois, of  tbe  par  value  of  $100  each.  He  died 
on  tiiat  date,  leaving  a  will,  afterward  pro- 
bated, and  his  estate  was  administered  upon 
and  settled  In  due  course  of  administration 
nbout  two  years  after  bis  death.  By  tbe  pro- 
visions of  bis  win  be  created  a  trust  Testing 
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all  of  his  property  In  two  trustees,  WUiiam 
E.'  Mortimer  and  his  widow,  Lydla  Kav- 
anagb, wblcb  trust  was  to  continue  for  and 
during  the  lifetime  of  his  wife.  The  third 
clause  of  the  will  is  as  follows:  "To  pay  unto 
my  said  wife,  from  tbe  time  of  my  decease 
as  long  as  she  shall  live,  an  annuity  of  |2,- 
000  a  year,  and  also  all  dividends  that  may 
be  declared  during  the  time  last  mentioned 
upon  tbe  ten  shares  of  stock  in  the  National 
Bank  of  Illinois  now  owned  by  me."  He 
also  directed  by  his  will  tbat  there  should  be 
paid  to  such  person  or  persons  as  his  wife 
by  her  will  should  name  and  appoint  tbe 
sum  of  $10,000.  After  other  bequests,  the 
Chicago  Home  for  the  Friendless,  the  Chi- 
cago Relief  &  Aid  Society,  and  the  Chicago 
Christian  Union  were  made  residuary  leg- 
atees. On  December  21,  1896,  tbe  National 
Bank  of  Illinois  failed,  and  a  receiver  was 
duly  appointed  for  It,  to  which  receivership 
appellee  afterwards  succeeded.  On  March 
14,  1880,  the  Comptroller  of  tbe  Currency 
ordered  tbat  an  assessment  of  100  per  cent 
of  tbe  capital  stock  of  said  bank  be  levied, 
to  become  payable  April  14th  of  that  year. 
On  August  24th  of  the  same  year  (1899)  tbe 
widow,  Lydla  Kavanagb,  died,  testate,  hav- 
ing nominated  Mary  E.  Holden  as  her  ap- 
pointee under  the  power  in  her  husband's 
will  to  receive  the  $10,000,  and  whom  she 
also  nominated  as  her  executrix  and  sole 
legatee  and  devisee.  Her  will  was  duly  ad- 
mitted to  probate  soon  after  her  death,  and 
tbe  estate  was  declared  settled  in  due  course 
of  administration  on  June  10,  1902.  Dturlng 
tbe  administration  tbe  National  Bank  of 
Illinois  filed  no  claim  against  ber  estate. 
After  her  death,  and  after  the  order  had 
been  made  by  the  Comptroller  of  the  Cur- 
rency levying  said  assessment  Mortimer, 
tbe  sole  surviving  trustee,  distributed  the  re- 
maining assets  of  the  estate  of  Cbarles  Kav- 
anagh  In  his  bands  according  to  tbe  pro- 
vlslons  of  tbe  said  last  will  and  testament  of 
Charles  Kavanagb,  paying  to  each  of  tbe 
residuary  legatees  the  sum  of  |1,500.  The 
assessment  upon  tbe  capital  stock  remaining 
unpaid,  with  no  funds  in  the  bands  of  tbe 
trustee  with  which  to  pay  tbe  same,  this  bill 
was  filed.  By  their  answer  tbe  defendants, 
among  other  things,  set  up  that  by  the  ac- 
ceptance of  the  widow  under  the  third  clause 
of  ber  husband's  will  the  capital  stock  in 
question  was  segregated  from  the  general ' 
body  of  bis  estate,  whereby  she  alone  be- 
came liable  for  the  assessments  thereon. 
By  tbe  Judgment  of  the  Appellate  Court  re- 
manding tbe  cause  the  superior  court  was 
directed  to  enter  a  decree  for  the  complain- 
ant for  $1,000,  with  Interest  from  April  14, 
1899.  against  all  of  tbe  defendants — pri- 
marily against  tbe  trustee  as  such,  second- 
arily against  the  legatees  and  distributees, 
ultimately  against  the  truste^  personally. 

It  Is  argued  on  behalf  of  appellants  tiiat 
the  10  shares  of  stock,  by  the  will  of  Cfaarlen 
Kavanagb,  accepted  by  his  -widow,  became 
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the  property  of  lijAla.  Kavanagh,  and  ceased 
CO  belong  to  his  estate;  lience  this  proceed- 
ing cannot  be  maintained.  If  the  position 
Is  tenable,  other  questlona  In  the  case  be- 
come unimportant.  We  will  therefore  con- 
sid^  it  first.  The  determination  of  the  ques- 
tion must  turn  upon  the  construction  to  be 
given  to  the  tliird  clause  of  the  will  of 
Charles  Kavanagh.  Did  the  testator  there- 
by intend  to  give  bis  wife  the  stock?  He 
gave  all  of  his  estate  to  trustees  for  certain 
expressed  purposes.  They  were  to  pay  his 
wife  all  dividends  that  might  be  declared 
"during  the  time  last  mentioned  upon  the 
ten  shares  of  stock,"  etc.  By  this  language 
the  wife  is  not  even  given  the  custody  or  con- 
trol of  the  stock  itself,  much  l^ss  the  power 
or  right  to  dispose  of  it  as  her  own.  She 
was  simply  entitled  to  receive  the  dividends 
declared  upon  it  during  her  lifetime.  It 
seems  to  us  too  clear  for  argument  that  the 
testator  did  not  intend  to  give  her  the  stock. 
We  do  not  agree  with  counsel  for  appellants 
that  Mrs.  Kavanagh  had  a  life  estate  in  the 
stock.  The  title  to  the  same  was  in  the  trus- 
tees or  executors  of  the  estate  of  Charles 
Kavanagh.  It  is  porfectly  clear  from  the  evi- 
dence that  she  never  claimed  the  stock,  nor 
was  It  dealt  with,  either  by  her  or  her  co- 
trustee, William  E.  Mortimer,  as  other  than 
the  property  of  the  estate  of  Charles  Kav- 
anagh, deceased,  the  dividends  being  re- 
ceipted for  on  the  bank's  books  at  all  ^mes 
in  that  way.  From  1884  until  the  bank 
ceased  to  pay  dividends,  in  1896,  checks  were 
drawn  for  the  dividends,  payable  to  Charles 
Kavanagh,  and  indorsed  "Lydla  Kavanagh, 
Trustee  for  the  Estate  of  Charles  Kavanagh, 
Deceased."  We  think  that  the  Appellate 
Court  properly  held  that  the  shares  of  stock 
belonged  to  the  estate  of  Charles  Kavanagh, 
deceased,  and  not  to  his  widow,  Lydla  Kav- 
anagh. 

The  appellant  Mortimer,  after  be  knew 
that  the  assessment  had  been  ordered,  divid- 
ed the  remaining  estate  in  his  hands  among 
appellants,  as  above  stated.  Section  5151  of 
the  federal  statute  [U.  S.  Comp.  St  1901,  p. 
3465]  under  which  the  liability  here-sued  for 
Is  established  is  in  the  following  language: 
"The  shareholders  of  every  national  bank 
shall  be  held  individually  responsible,  equal- 
ly and  ratably,  and  not  one  for  another,  for 
all  contracts,  debts  and  acknowledgments  of 
'such  association  to  the  extent  of  the  amount 
of  their  stock  therein  at  the  par  value  there- 
of, in  addition  to  the  amount  invested  in 
such  shares."  Section  5152  of  the  same  stat- 
ute [U.  S.  Comp  St.  1901,  p.  3465]  is  as  fol- 
lows: "Persons  holding  stock  as  executors, 
administrators,  guardians  or  trustees  shall 
not  be  personally  subject  to  any  liabilltieB 
as  stockholders,  but  the  estates  and  funds  In 
their  hands  shall  be  liable  In  like  manner 
and  to  the  same  extent  as  the  testator,  in- 
testate, ward  or  person  Interested  in  such 
trust  funds  would  be  If  living  and  compe- 
tent to  act  and  hold  the  stock  in  his  own 


name."  Under  these  sections  the  executors 
or  trustees  were  liable  for  this  assessment 
the  same  as  Kavanagh  would  have  been  if 
living,  and  in  view  of  the  fact  that  Mortimer 
had  distributed  the  estate  leaving  the  claim 
unpaid,  and  each  devisee  had  received  more 
than  the  amount  of  the  entire  assessment, 
they  are  each  liable  therefor  in  equity. 

It  is  next  insisted  by  appellants  that,  even 
though  this  claim  Is  valid  against  the  estate, 
yet  it  cannot  be  enforced  because  it  is  bar- 
red by  the  statute  of  limitations,  not  having 
been  presented  for  probate  against  the  estate 
of  Kavanagh  witliin  two  years  after  the 
granting  of  testamentary  letters.  The  claim 
against  his  estate  is  not  by  virtue  of  the 
laws  of  this  state,  but  under  the  provisions 
of  the  foregoing  federal  statute.  In  addition 
to  this,  at  the  time  the  administration  of  his 
estate  was  closed  the  claim  had  not  accrued. 
The  liability  arose  more  than  20  years  after 
the  expiration  of  the  2  years  wltliln  which 
claims  could  have  been  filed  against  it  In  the 
probate  court  But  the  remedy  under  the 
act  of  Congress  Is  applicable,  and  the  estate 
Is  liable  under  its  provisions,  so  long  as  the 
assets  can  be  reached.  The  case  of  Zimmer- 
man V.  Carpenter  (C.  C.)  84  Fed.  750,  in- 
volved this  same  question.  It  was  there 
claimed  that  a  plea  of  the  statute  of  limita- 
tions, based  upon  the  statute  of  the  state  of 
South  Dakota  regulating  the  time  in  wlilcfa 
claims  should  be  presented  for  allowance  or 
rejection  against  the  estate,  barred  the  claim 
there  presented.  In  considering  the  question 
the  court  said:  "Any  theory  upon  which  it 
Is  sought  to  maintain  that  the  claim  here 
attempted  to  be  enforced  is  an  ordinary 
claim  ^gainst  the  estate  of  the  deceased,  to 
be  represented  and  allowed  In  the  manner 
required  by  the  laws  of  the  state  of  South 
Dakota,  and,  if  not  so  presented  and  allowed, 
to  be  forever  barred  by  the  statute,  Involves 
a  total  misconception  of  the  object  meaning, 
and  effect  of  sections  5151  and  5152  of  the 
Revised  Statutes  of  the  United  States  [U.  S. 
Comp.  St  1901,  p.  8465].  Congress  provided 
by  these  sections  that  the  estate  of  the  tes- 
tator in  the  hands  of  an  executor  should  be 
liable  in  like  manner  and  to  the  same  extent 
as  the  testator  would  be  if  living  and  com- 
petent to  act  and  hold  the  stock.  By  the 
language  of  section  5152  the  death  of  the  tes- 
tator does  not  in  any  way  affect  the  liability 
of  the  estate,  except  If  no  liability  on  tbe 
stock  arises  until  after  the  estate  is  fully 
distributed,  then  there  would  be  no  estate 
to  be  charged."  Under  the  facts  in  this  case 
the  liability  attached  while  the  assets  were 
in  the  bands  of  the  trustee,  and  therefore 
came  directly  under  the  provisions  of  section 
5152,  supra. 

It  Is  next  Insisted  that  the  remedy  of  ap- 
pellee was  at  law,  and  not  In  equity.  We 
do  not  find  that  this  question  was  raised  ei- 
ther by  demurret  to  the  bill  or  the  answer 
thereto.  It  cannot  therefore,  be  urged  now. 
The  decisions  Of  this  court  to  tliat  effect  are 
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■vmeroiM.  nie  reaaona  tor  ttie  practloe  ar* 
numlfest  We  entertain  no  doubt,  bowerer, 
tliat  the  complainant's  complete  and  ade- 
quate remedy  waa  In  a  court  of  eqnitj, 
where,  ihi1.v  ample  and  complete  Justice 
could  be  douv  to  all  parties  Interested.  The 
creditors  of  the  defunct  bank  were  entitled 
fa>  the  benefit  of  the  assessment  guarantied 
to  them  by  the  act  of  Congress,  and  the  dla- 
trlbuteea  had  no  Just  claim  to  the  bequests 
given  them  without  the  burden  attached  to 
the  residuary  assets  in  the  bands  of  the 
trustee.  Why  should  they  receive  the  full 
benefit  of  the  bequests  given  them  by  the 
will  of  Charles  Eavanngh,  and  at  the  same 
time  be  relieved  of  the  equitable  lien  which 
attached  to  the  residue  of  the  estate  in  the 
bands  of  Mortimer,  the  trustee? 

We  think  the  direction  of  the  Appellate 
Court  in  Its  Judgment  remanding  the  cause 
to  the  superior  court  does  Justice  to  all  par- 
ties here  Interested.  Its  Judgment  will  ac- 
cordingly be  alBrmed. 

Judgment  affirmed. 


(2U  III.  *il) 

PEDDBCORD  t.  VENNIGARHOLZ  at  aL 

(Supreme  Court  of  Illinois.     Dec.  22.  1904.) 

DISHISSA]:/— WANT  or  PSOSECUnOR. 

1.  After  all  parties  were  before  the  court,  and 
defendants  bad  demnrred,  complainant  made  no 
effort  for  two  years  and  seven  months  to  obtain 
a  hearing,  and  on  the  death  of  one  of  the  de- 
fendants procured  leave  to  malce  his  executor  a 
I>arty,  bnt  did  not  do  so,  and  two  months  there- 
after, and  after  notice  to  complainant's  aolicit- 
ors  that  tlie  case  would  be  called,  it  waa  di>- 
missed  for  want  of  prosecution.  No  motion  waa 
made  to  have  this  order  vacated  until  forty-four 
days  later,  and  only  two  days  before  -the  end  of 
the  term.  Held,  that  refusal  to  vacate  the  order 
waa  not  error. 

Error  to  Circolt  Court,  Macon  Oountj;  W. 
C.  Johns,  Judge. 

Action  by  Elizabeth  F.  Peddecord  against 
Isabella  Vennegarbols  and  others.  From  a 
Judgment  dismissing  the  cause  for  want  of 
Iffosecutlon,  plaintiff  brings  error.    Affirmed. 

I.  A.  Buckingham  <Lemon  &  Lemon,  of 
counsel),  for  platntltT  in  error.  Hugh  CSrea, 
Charles  C.  Le  Forgee,  and  Hugh  W.  Housum, 
for  defendants  in  error. 


BOGGS,  J.  The  circuit  court  of  Macon 
county  ordered  that  the  bill  In  chancery  filed 
by  the  plaintiff  in  error  to  contest  the  will 
of  Jasper  J.  Peddecoi-d,  deceased,  should  be 
dismissed  for  want  of  prosecution,  and  the 
entry  of  the  order  Is  assigned  as  for  error. 
The  bill  was  filed  on  the  20th  day  of  Septem- 
1>er,  1900.  On  the  21st  day  of  the  same 
month  service  of  summons  was  had  on  aU 
of  the  defendants  except  Kmeline  W.  Ru- 
rode,  who  was  a  nonresident  of  the  state. 
The  complainant  proceeded  to  obtain  serv- 
ice on  her  by  publication  and  mailing  of  a 
notice  to  her,  etc.,  and  on  the  19th  day  of 
January,  1901,  a  general  demurrer  was  filed 


to  tbe  bill  «B  behaU  of  all  of  fbe  defend.'^ 
ants  thereto.  The  cause  was  continued  from 
term  to  term,  without  any  effort  on  the  part 
of  any  of  the  parties  to  have  the  demurrer 
decided,  for  more  than  two  years.  At  the 
May  term,  1903,  the  cause  was  continued  on 
motion  of  the  plaintiff  in  error,  without  any 
action  on  her  part  to  have  the  demurrer  dis- 
IKwed  of,  or  have  the  cause  brought  to  a 
hearing,  either  on  issues  of  law  or  fact  No 
further  steps  were  taken  In  the  case  until 
December  .  18,  1003,  when  the  plaintiff  in 
error,  complainant  below,  suggested  the 
death  of  Richard  G.  Peddecord,  one  of  the 
defendants  to  the  bill,  and  who  was  nom- 
inated executor  in  the  will  sought  to  be  con- 
tested, and  asked  for  and  was  granted  leave 
to  make  Michael  F.  Kanan,  executor  of  said 
Richard  G.  Peddecord,  deceased,  a  party  de- 
fendant to  the  bill.  It  does  not  appear  that 
the  bill  was  amended  introducing  the  said 
Kanan,  executor,  ete.,  as  defendant  or  that 
summons  was  issued  to  be  served  upon  him, 
or  that  any  effort  whatever  was  made  to 
bring  him  within  the  Jurisdiction  of  the 
court  This  was  the  condition  of  the  rec- 
ord wbetn  the  January  term,  1904,  of  the 
circuit  court  of  Macon  county  was  conv«ted. 
On  the  thirty-first  day  of  said  January  term, 
being  the  19th  day  of  February,  1904,  on  a 
regular  call  for  trial  of  the  cases  on  the 
chancery  docket,  this  cause  wtfs  reached  and 
called,  and  then  it  was  that  the  order  was 
entered  dismissing  the  proceeding  for  want 
of  prosecution.  The  plaintiff  in  error  took 
no  action  in  the  proceeding  until  the  4th  day 
of  April,  1904,  when,  the  said  January  term 
of  said  court  still  being  In  session,  being  the 
forty-first  day  of  said  term,  she  caused  a 
motion  to  be  entered  to  set  aside  the  order 
dismissing  the  cause,  which,  as  aforesaid, 
bad  been  entered  on  the  19th  day  of  Febru- 
ary, 1904.    The  court  denied  the  motion. 

We  are  unable  to  say  this  action  of  the 
court  was  improper  or  inconsiderate.  The 
record,  considered  as  a  whole,  discloses  in- 
excusable delay  and  gross  negligence  on  the 
IMirt  of  the  plaintiff.  She  permitted  the 
cause  to  stend  for  two  years  and  seven 
months,  during  wbicb  time  all  defendants 
to  the  bill  were  living  and  were  before  the 
court  She  suggested  the  death  of  one  of  the 
defendants,  and  obtained  leave  to  make  the 
necessary  new  party,  but  did  not  amend  ber 
bill  under  the  order  granting  leave  or  pro- 
cure summons  to  be  issued,  or  otherwise  at- 
tempt to  bring  in  the  necessary  new  defend- 
ant Her  solicitors  were  advised,  as  appears 
from  the  record,  at  the  October  term,  1903, 
that  the  chancery  docket  would  be  called  for 
trial  during  that  term,  after  the  criminal 
and  common-law  cases  bad  been  once  called 
for  bearing,  and  at  the  beginning  of  the  Jan- 
nary  term  the  court  again  advised  covmsel 
that  the  chancery  cases  would  be  called  for 
trial  after  the  first  call  of  criminal  and  com- 
mnn-Iaw  cases.  The  cause  was  called  for 
trial  on  the  thirty-first  dajr  of  the  Januaij 
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tenn,  being  tbe  10th  day  «t  Pebniaty,  1004, 
and  no  steps  had  yet  been  taken  to  prepare 
the  case  t6r  presentation  or  for  bearing,  ei- 
ther npon  Issues  of  law  or  fact  On  this  day 
the  order  of  dismissal  was  entered.  No  ef- 
fort 'Was  made  to  have  the  order  vacated 
ontil  the  4th  day  of  April,  which  was  the 
forty-flrst  day  of  the  term,  and  being  forty- 
four  days  after  the  order  of  dismissal  had 
been  entered,  and  being  tbe  last  day  bat  one 
before  the  adjournment  of  the  court  for  the 
term.  Had  the  motion  to  set  aside  the  order 
of  dismissal  been  entered  at  an  earlier  day, 
80  that  the  cause  could  have  been  heard  dur- 
ing tbe  term,  it  would  have  been  entitled  to 
greater  consideration.  The  delay  in  not  ask- 
ing the  vacation  of  the  order  until  tbe  close 
of  the  court  was  consistent  with  the  dilatory 
course  pursued  by  the  plaintiff  in  error  dur- 
ing all  the  time  of  the  pendency  of  the  suit, 
and  we  can  but  repeat  that,  when  the  whole 
record  is  considered,  the  chancellor  was  Jus- 
tified in  concluding  that  the  plaintiff  in  error 
did  not  deelre  to  have  the  cause  beard  and 
determined,  bnt  desired  it  should  remain 
pending  for  some  ulterior  purpose.  It  was 
properly  dismissed  for  want  of  prosecution. 
The  ludgment  Is  affirmed. 
Judgment  affirmed. 


(ZU  111.  ML) 

THOMAS  ▼.  WATERS  et  aL 
(Supreme  Court  of  Illinois.     Dee.  22,  1004.) 

OOtTBTS  —  ILLIR0T8  SUPBEUK  OOTTBT  —  APPKL- 

LATS    JT7BISDICTIOIC— QUESTIONS    OW 

7BEBH0IiD. 

1.  No  freehold  is  involved  in  a  controversy  be- 
tween the  administrator  of  a  decedent's  estate 
and  the  heirs  as  to  whether  land  is  subject  to 
■ale  for  the  payment  of  debts  of  the  estate,  and 
the  Supreme  Court  has  no  jnrisdiction  over  an 
appeal  by  the  administrator  from  an  order  dis- 
ffiissing  his  petition. 

Appeal  from  Pope  County  Court;  W.  A. 
Whiteside^  Judge. 

Petition  by  Frank  D.  Thomas,  administra- 
tor of  Pleasant  Q.  Waters,  deceased,  against 
James  F.  Waters  and  others.  From  an  <MV 
der  dismissing  the  petition,  plaintiff  appeals* 
Dismissed. 

D.  G.  Thompson  and  W.  D.  Beamea,  for 
appellant.  Wm.  H.  Moore  and  Cbas.  Dur- 
fee^  for  appellees. 

CABTWRIGHT,  J.  The  county  court  of 
Pope  county  dismissed  the  petition  of  appel- 
lant for  an  order  to  sell  lands  owned  by 
Pleasant  O.  Waters  at  the  time  of  his  death 
to  pay  debts  of  bis  estate,  and  this  appeal 
was  taken.  Tbe  defendants  were  tbe  heirs 
at  law  of  Pleasant  O.  Waters  and  a  tenant 
occupying  the  land  under  them.  The  peti- 
tion alleged  that  Pleasant  G.  Waters  owned 
the  land  at  the  time  of  his  death,  that  the  de- 
fendants were  his  heirs  and  the  said  tenant, 
•*"'  *''"••  the  heirs  were  in  possession  of 
Tie  defendants,  by  their  answer, 
ownership  of  tbe  land  by  Pleas- 


ant O.  Waters,  that  11i«T  totaertted  the  same 
from  him,  and  that  they  were  In  possession, 
as  alleged  In  the  petition.  There  was  no 
claim  of  an  adverse  title  by  any  one  to  be 
adjudicated,  and  the  only  controvert^  was 
whether  the  land  was  subject  to  sale  for  the 
payment  of  debts  of  the  estate.  No  freehold 
is  Involved  In  such  a  case,  and  we  have  no 
Jurisdiction  to  hear  an  appeal  from  the  at- 
der  of  dismissal.  Richie  v.  Cox,  188  IlL  270^ 
68  N.  E.  952.  The  appeal  la  dismiaaed. 
Api>eal  dismissed. 


(ZI2  lu.  sgs.) 
TERHUNB  et  aL  v.  PORTER. 
(Supreme  Court  of  niiools.     Dec.  22,  1004.) 

KJKOTUENT— plaintiff's  TTTUt  —  BECOVKBT  OB 
HIS  TITUe— FAPEB  TITLE— SUnrlCIKNCT. 

1.  In  ejectment  a  plaintiff  must  recover,  if  at 
all,  upon  the  strengtii  of  his  own  title. 

2.  A  conveyance  of  land  by  one  in  pooncsnioa 
is  prima  facie  evidence  of  title. 

3.  Conveyances  from  strangers  to  the  valid 
record  title  of  vacant  lands  did  not  draw  to 
the  grantee  constructive  possession,  available  in 
an  ejectment  suit  against  one  other  than  the 
owner  of  the  paramount  title. 

Appeal  from  Circolt  Court;  Fnuiklln  Conn- 
ty;  P.  A.  Pearce,  Judge. 

Ejectment  by  Henrietta  S.  Porter  against 
F.  M.  Terhune  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Be- 
Tersed. 

0.  H.  Layman,  for  appeUanta.  Joplln  h 
Spiller,  for  appellee. 

CARTWRIGHT.  J.  This  la  an  action  of 
ejectment.  In  which  appellee  recovered  a 
Judgment'  against  appellants  for  tbe  posses- 
sion of  two  40-acre  tracts  of  land  in  Frank- 
lin county.  In  her  declaration  plaintiff 
claimed  title  to  the  lands  In  fee,  and  the 
defendants  filed  pleas  of  not  guilty-  and  a 
former  suit  pending.  The  cause  was  beard 
by  the  court  without  a  Jury,  which  had  been 
waived. 

In  ejectment  a  plaintiff  must  recover,  if 
at  all,  upon  the  strength  of  his  own  title. 
Doe  ex  dem.  Moore  ▼.  Hill,  Breese,  304; 
Hague  V.  Porter,  45  III.  318.  Unleas  the 
plaintiff  proved  title  in  herself,  the  defend- 
ants could  not  be  disturbed  In  the  posses- 
sion of  the  lands,  whether  they  bad  any 
title  or  not  It  was  proved  and  to  admitted 
that  the  lands  In  controversy  were  swamp 
lands,  tbe  title  to  which  was  originally  in 
Franklin  county,  under  tbe  swamp  land  act. 
Plaintiff  offered  in  evidence  a  connected 
chain  of  conveyances  beginning  with  a  deed 
executed  In  1861  by  George  H.  Shotwell  and 
wife  to  David  B.  Sextoni  and  ending  with 
a  conveyance  to  plaintiff  from  Mary  H. 
Porter  dated  November  16,  1807,  but  she  did 
not  connect  herself  in  any  way  with  the 
title  of  the  county.  She  also  proved  pay- 
mmt  of  taxes  from  1868  to  1888  by  the  dlT- 
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ferent  persons  to  wbom  said  conTeyances 
were  made.  None  of  the  parties  ezecxitlng 
gncb  conveyances  were  ever  In  posaesslon 
of  tlie  lands.  Tbey  were  vacant  and  un- 
occupied up  to  February  1,  1901,  wben  the 
defendants  took  possession  under  a  tax  deed 
of  that  date,  and  tbey  afterward  cleared 
and  put  In  cultivation  a  part  of  the  land. 
So  far  as  appeared  from  the  evidence,  the 
chain  of  conveyances  under  which  the  plaln- 
tlfF  claimed  were  executed  by  strangers  to 
the  title,  who  bad  no  title  to  convey.  A 
conveyance  by  one  In  possession  is  prima 
facie  evidence  of  title.  Coombs  v.  Hertig, 
162  111.  171,  44  N.  SI  392.  But  the  plaintiff 
and  the  persons  In  the  chain  of  conveyances 
leading  to  her  having  never  been  In  posses- 
sion nor  connected  with  any  source  of  title, 
tbe  conveyances  were  no  evidence  of  title. 

Counsel  say  that,  the  lands  being  vacant; 
the  legal  title  drew  after  It  constructive  pos- 
session, which'  wonld  continue  until  actual 
Interference  wltb  it  by  the  owner  of  the 
paramount  title.  Plaintiff  did  not  prove 
that  she  had  the  legal  title,  and  tbe  rale  of 
law  Invoked  does  not  apply.  As  the  plaintiff 
did  not  prove  a  prima  fade  title.  It  Is  Im- 
material whether  defendants  had  any  title 
or  not  The  Judgment  Is  reversed,  and  tbe 
cause  remanded. 

Reversed  and  remanded. 


(ZU  III.  104) 

BUTMAN  V.  BUTMAN  et  aL 
(Supreme  Court  of  Illinois.    Dee.  22,  1004.) 

VENDOB  AND  PUBCHASEB— SPECIFIC  PERFOBM- 
ARCB — DEATH  OF  VENDOB — ^ACTIONS  AOAINBT 
JIEIBS — BTATWrK  OF  FBAUD8  —  ATJTHOBITT  OF 
AOKNT— DECEDENTS'  ESTATES— SAUES  OF  liANO 
— APPBABANCX  —  WAIVES  OF  PBOCXSS  —  PAS- 
TIES. 

1.  The  interposition  of  demurrers  and  an  un- 
limited appearance  by  defendants  give  the  court 
complete  jurisdiction,  although  tnere  was  no 
personal  service. 

2,  An  administratrix  suine  the  heirs  at  law 
to  compel  tfaem  to  speciUcally  perform  a  con- 
tract made  by  decedent  for  the  sale  of  real 
property  may  join  herself  in  her  personal  right, 
as  heir  at  law,  as  complainant. 

8.  Where  a  decedent  made  a  contract  for  the 
sale  of  land,  and  the  pnrchaso:  was  ready  and 
Willing  to  perform  the  same,  and  had  deposited 
a  check  for  the  money  in  escrow,  the  aamlnls- 
tratrix  of  the  decedent  was  without  any  remedy 
at  law  in  the  premises,  and  could  maintain  a 
snit  in  egnity  against  the  heirs  at  law  to  compel 
them  to  specifically  perform  tbe  contract  made 
by  the  decedent. 

4.  Hard's  Key.  St  1903,  c.  29,  S  4,  providing 
that  the  representatives  of  a  decedent  who  made 
a  contract  for  the  sale  of  land  may  obtain  an 
order  for  a  conveyance  upon  giving  notice  to  the 
party  to  whom  the  deed  is  to  be  made,  requires 
the  service  of  notice  on  the  vendee,  but  does  not 
require  such  service  on  the  heirs  of  the  de- 
ceased vendor  when  tbey  refuse  to  convey,  and 
the  vendee  is  ready  and  willing  to  perform. 

5.  It  is  Immaterial  whether  an  agent  had  orig- 
inal written  authority  to  sell  land  or  not,  where 
tbe  principal,  witb  full  knowledge  of  the  sale 
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and  of  the  terms  thereof,  ratified  die  same  in 
writing. 

6.  Where  agents  had  authority  to  make  a  sale 
of  lanS  on  certain  terms,  ana  entered  into  a 
contract  with  a  purchaser  whom  they  knew, 
such  contract  was  binding  on  the  principal,  al- 
though he  did  not  know  who  the  purchaser  was. 

7.  The  right  of  an  administratrix  to  sue  the 
heirs  to  compel  them  to  specifically  perform  a 
contract  of  decedent  for  the  sale  of  land  is  not 
dependent  on  tbe  fact  that  the  funds  to  be  de- 
rived from  the  sale  are  necessary  for  the  pay- 
ment of  the  debts  of  the  decedent 

8.  The  fact  that  a  widow  Instituted  a  suit  for 
specific  performance  of  a  contract  for  the  sale 
of  ha  deceased  husband's  land,  that  she  might 
obtain,  under  the  statute  of  distributions,  the 
whole  of  tbe  proceeds  of  the  sale,  as  personalty, 
whereas,  preserving  the  property  as  realty,  she 
wonld  be  entitled  to  only  one-half  thereof,  doea 
not  aSect  her  right  to  specific  performance  as 
against  the  heirs. 

Appeal  from  Circuit  Court,  Macom  Coun- 
ty; James  W.  Craig,  Judge. 

Bill  by  Florence  Butman,  as  administra- 
trix of  Jonathan  W.  Butman,  deceased,  and 
In  her  own  right,  against  Thomas  H.  Bat- 
man and  others.  From  a  decree  dismissing 
tbe  bill,  complainant  appeals.    Reversed. 

Appellant,  Florence  Butman,  as  adminis- 
tratrix of  the  estate  of  Jonathan  W.  But- 
man, deceased,  and  in  ber  own  right  as  wid- 
ow and  heir  at  law  of  said  Butman,  filed  a 
bill  in  chancery  to  tbe  January  term,  1904, 
of  the  circuit  court  of  Macon  county,  for  the 
purpose  of  compelling  the  specific  perform- 
ance of  a  contract  to  convey  certain  real  es- 
tate. Tbe  bill  alleges  that  Butman  In  bis 
lifetime  owned  a  certain  residence  property 
In  Decatur,  wltb  a  frontage  of  65  feet  on 
West  William  street;  that  during  bis  life- 
time he  made  a  contract  wltb  one  John  N. 
Hill  to  sell  the  said  property  for  $6,000,  but 
that,  before  the  contract  could  be  consum- 
mated by  making  a  deed,  Butman  departed 
this  life,  on  October  12,  190a  It  is  also  al- 
leged that  Batman  died  Intestate,  leaving  no 
child  or  children,  or  descendants  of  a  child 
or  children,  him  surviving,  but  left  Florence 
Butman,  his  widow,  and  Florence  Butman 
and  tbe  appellees,  Thomas  H.  Butman,  Al- 
bert A.  K^Klall,  Estella  J.  Vant;  MilUcent  L. 
Barker,  Amey  Warner,  Henry  W.  Jameson 
and  William  Jameson,  as  bis  sole  and  only 
heirs  at  law.  The  bill  further  alleges  that 
John  N.  Hill,  the  vendee,  is  willing  that  the 
contract  shall  be  performed,  and  to  accept  a 
deed  for  the  property,  If  he  can  obtain  a 
deed  flrom  all  the  heirs,  or  through  a  decree 
of  court,  but  tbe  heirs  aforesaid  refuse  to 
make  a  deed  for  the  property  unless  tbe  pro- 
ceeds are  treated  as  real  estate.  Tbe  bill 
alleges  that  the  proceeds  of  tbe  sale  and  tbe 
right  to  enforce  tbe  contract  are  choses  In 
action,  to  be  collected  by  the  administratrix, 
and  to  be  accounted  for  In  due  course  of  ad- 
ministration. 

Tbe  alleged  contract  is  set  out  In  the  bill, 
and  consists  of  numerous  checks,  telegrams, 
letters,  and  memoranda.  The  bill  alleges 
that  Butman  authorized  bis  agents,  Jesse  Le 
Forgee  &  Co.,  to  sell  tbe  property  for  $6,000; 
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that  they  procured  a  purchase  for  the  prop- 
erty, In  the  person  of  John  N.  Hill,  who 
agreed  to  pay  $6,000  cash  upon  delivery  of  a 
deed.  As  an  evidence  of  said  contract,  and 
to  make  the  same  binding,  John  N.  Hill  on 
September  22,  1903,  gave  bis  check  to  Jesse 
Le  Forgee  &  Co.,  payable  to  the  order  of 
Butman,  for  $100,  and  the  check  recites  on 
its  face,  "On  purchase  of  his  property 
through  the  agency  of  Jesse  tie  Forgee  & 
Co."  Jesse  Le  Forgee  &  Go.  accepted  the 
check  on  behalf  of  Butman  as  a  binding  pay- 
ment upon  the  purchase  price  of  the  prop- 
erty. On  the  same  day  Le  Forgee  &  Co.  tel- 
egraphed to  Butman,  who  was  then  In  Cleve- 
land, Ohio:  "Have  sold  your  property  for 
$6,000;  answer  If  all  right"  On  the  next 
day,  not  having  received  a  reply,  they  sent 
a  second  telegram:  "Telegraphed  you  yes- 
trarday  your  property  Is  sold  for  $6,000;  did 
you  get  It?  Answer."  Butman  telegraphed 
a  reply  to  his  agents:  "Tour  telegram  re- 
ceived this  morning;  all  right;  letter  com- 
ing to-day."  At  the  same  time  Butman 
wrote  his  agents,  confirming  the  telegrams, 
saying:  "It  is  all  right  •  •  *  Glad  you 
have  found  a  customer.  Try  and  bind  the 
bargain  so  there  will  be  no  backing  out 
•  •  •  Is  It  a  cash  or  part  time  and  part 
cash?"  On  receipt  of  this  letter  Le  Forgee 
&  Co.  wrote  Butman,  saying:  "We  have 
taken  a  cash  payment  on  the  sale  of  your 
property  that  fully  binds  the  party.  •  •  • 
In  regard  to  the  price,  it  is  $6,000  cash  on  the 
delivery  of  the  deed,  you  to  furnish  an  ab- 
stract of  title  down  to  date  showing  a  good 
title."  On  the  same  day,  before  receiving  this 
last  letter,  Butman  again  wrote  Le  For- 
gee &  Co.:  "I  told  you  the  sale  was  all  right 
and  told  you  to  make  arrangements  with  Mr. 
Hill  about  leaving  the  house.  I  told  him  I 
would  give  him  thirty  days,  and  more  if  the 
one  that  bought  it  could  arrange  with  him 
to  let  him  for  any  longer  time."  Hill  had 
been  occupying  the  house  as  a  tenant  On 
September  25,  1903,  Butman  received  the 
letter  from  Le  Forgee  &  Co.  in  regard  to  the 
terms  of  sale,  and  again  wrote  Le  Forgee  & 
Co.,  saying  be  expected  to  come  home  the 
last  of  the  following  week,  and  "It  will  be 
all  right  when  I  get  there." 

The  bill  further  alleges  that,  in  pursuance 
of  the  contract.  Hill,  on  October  8,  1903,  be- 
fore Butman's  return,  deposited  a  check  In 
escrow  with  the  Mlllikin  National  Bank,  to 
the  order  of  Butman,  for  $6,000,  to  be  deliv- 
ered upon  the  execution  of  a  deed  and  the 
surrender  of  the  $100  check,  and  that  Le 
Forgee  &  Co.  were  notified  of  the  deposit  of 
the  check.  It  is  also  alleged  that  the  prop- 
erty mentioned  in  the  letters,  telegrams  and 
checks  as  "your  property,"  "his  property" 
and  "the  Hill  property"  was  the  property 
which  is  speciflcally  described  in  the  bill, 
which  had  been  occupied  by  Hill  as  a  tenant 
but  whose  lease  expired  October  1,  1903.  It 
Is  also  alleged  that  after  October  1,  1903, 
Hill  remained  In  possession,  claiming  under 


his  contract  and  that  he  had  more  than  snf- 
fldent  money  In  the  bank  to  pay  the  cbedc 
It  is  further  alleged  that  Hill  was  shown  all 
of  the  letters  and  the  telegrams  received  by 
Le  Forgee  &  Co.  from  Butman,  and  knew 
that  Butman  had  therein  and  thereby  rati- 
fied and  confirmed  the  sale  made  by  the 
agents  to  him.  The  bill  alleges  that  by  rea- 
son of  the  letters,  telegrams,  and  checks  a 
contract  was  created,  binding  upon  Hill  and 
Butman,  and  that  upon  Butman's  return  to 
Decatur  upon  October  9,  1903,  he  was  in- 
formed that  Hill  was  the  purctiaser,  but 
that,  before  the  papers  could  be  prepared  to 
consummate  the  sale,  Butman  departed  this 
life. 

A  general  and  special  demurr^  was  filed 
by  the  heirs  to  the  bill,  and  the  same  was 
sustained  by  the  court  An  amended  bill 
was  also  filed,  to  which  a  demurrer  was  also 
sustained.  Appellant  filed  a  second  amend- 
ed bill,  and  her  suit  was  dismissed  for  want 
of  equity.  Appellant  prayed  an  appeal  from 
the  order  sustaining  the  demurrer  to  the  sec- 
ond amended  bill,  and  dismissing  the  amend- 
ed bill  for  want  of  equity,  to  the  Supreme 
Court  and  has  assigned  the  following  errors: 

(1)  The  court  erred  in  sustaiuing  the  demnr- 
ret  to  the  second  amended  bill  of  complaint ; 

(2)  the  court  erred  in  dismissing  the  «aid 
amended  bill  of  complaint  for  want  of  equi- 
ty; (3)  the  court  erred  in  entering  a  detree 
for  costs  against  the  complainant 

Hugh  Crea  and  Hugh  W.  Housum,  for  ap- 
pellant   E.  S.  McDonald,  for  appellees. 

BICKS,  C.  J.  (after  stating  the  facts).  As 
this  bill  was  dismissed  upon  demurrer,  and 
the  assignments  of  error  relate  only  to  the 
action  of  the  court  In  sustaining  the  same, 
our  consideration  Will  be  directed  to  the 
grounds  of  the  demurrer. 

Ten  special  grounds  were  urged.  In  the 
first  the  point  is  made  that  as  the  service 
was  by  publication,  and  the  proceeding  one 
in  personam,  and  not  In  rem,  the  court  did 
not  have  jurisdiction  of  the  persons  of  the 
defendants.  To  this  ground  It  Is  snffident 
to  say  that  all  of  the  defendants,  except 
those  personally  served  and  defaulted  or  per- 
sonally answering,  Interposed  demmrers  to 
the  original,  amended,  and  second  amended 
bills,  and  their  appearance  in  court  was  un- 
limited, and  the  jurisdiction  as  complete  as 
though  there  had  been  personal  service.  Pro- 
tection Life  Ins.  Co.  v.  Palmer,  81  UI.  88. 

In  the  second  ground  of  demurrCT  It  is 
urged  that  there  Is  misjoinder  of  complain- 
ants. In  that  Florence  Butman  as  adminis- 
tratrix, and  Florence  Butman  tn  her  own 
right  as  widow  and  heir  at  law  of  Jonathan 
W.  Butman,  are  joined.  It  would  be  novel 
to  find  authorities  sustaining  the  proposition 
that  Florence  Butman,  as  administratiis, 
could  sue  herself,  as  widow  and  heir,  for 
the  enforcement  of  the  contract  of  the  de- 
cedent   It  is  sufficient  that  the  heirs  may  be 
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made  partlea,  m  that  Umt  may  be  heard  and 
tb^r  rights  adjaated;  and  It  Is  Immaterial 
-whether  they  Join  with  the  personal  repre- 
sentetlre  as  complainants,  or  are  made  de- 
fendants to  the  bill.  Duncan  t,  WiCklUTe, 
4  Scam.  462;   Burger  ▼.  Fotter,  82  IlL  66. 

It  la  next  urged  that  the  appellant  had  a 
remedy  at  law  to  recover  upon  the  contract 
This  could  not  be  bo.  The  purchaser  did  not 
refuse  to  perform,  but,  according  to  the  bill, 
is  now  and  at  all  times  has  been  ready  and 
willing  and  able  to  perform,  while  appel- 
lant as  personal  representative  of  the  de- 
cedent la  unable  to  perform,  and  has  been 
alnce  the  death  of  the  decedent  because  of 
the  refusal  of  the  heirs  to  Join  in  the  coo- 
Teyance.  The  decedent  was  to  furnish  an 
abstract  showing  title  and  make  a  deed,  and 
the  purchaser  was  to  pay  when  that  was 
done.  Before  the  decedent  returned  home, 
and  before  the  deed  was  required  to  be 
made,  the  purchaser  placed  a  check  for  the 
money  in  escrow,  where  it  has  since  remain- 
ed. We  have  no  doubt  that  this  is  the  prop- 
er form  of  procedure.  Hulshlior  t.  Lam- 
orenx,  68  111.  72. 

Am  to  the  next  ground,  appellees  dte  and 
rdy  upon  section  4  of  chapter  29  of  Hnrd'a 
Revised  Statntes  of  1903,  which  provides: 
"The  executor,  administrator  or  bdrs  of  any 
deceased  person  who  shall  have  made  such 
contract,  bond  or  memorandum  in  writing; 
in  his  lifetime,  for  the  conveyance  of  land, 
for  a  valuable  consideration,  •  •  •  when 
such  consideration  has  been  paid  and  fnl- 
fllled  as  aforesaid,  or  a  conveyance  ought 
to  be  made,  may, -niton  application  in  writ- 
ing, obtain  soch  order  upon  giving  notice 
to  the  party  to  whom  such  deed  is  intended 
to  be  made,  and  under  the  same  condition 
as  is  provided  in  this  chapter."  Under  this 
objection  it  is  contended  that  sufficient  is 
not  sbo-wn  by  the  bill  to  bring  the  case  with- 
in the  requirements  of  this  statute,  and  it 
Is  said,  among  other  things,  that  no  notice 
was  served  upon  the  appellees,  and  that  pay- 
ment has  not  been  made.  The  statute  doea 
not  require  service  upon  appellees,  who  rep- 
resent the  vendor,  but  the  requirement  is 
that  the  notice  shall  be  to  the  vendee.  The 
allegations  of  the  bill  are  that  the  vendee 
la  ready  and  willing  to  perform,  and  that 
the  appellees  refuse  to  Join  in  the  convey- 
ance, and  they  are  in  court,  were  served 
by  publication,  and  voluntarily  subjected 
themselves  to  the  Jurisdiction  of  the  court 
No  authority  is  offered  In  support  of  the  con- 
tention, other  than  the  construction  of  the. 
statute  placed  upon  it  by  counsel  for  appel- 
lees, and  we  are  unable  to  adopt  the  view 
of  the  statute  urged  by  him. 

The  fifth  ground  of  demurrer  la  that  the 
bill  fails  to  disclose  a  valid  agency  existing 
between  the  vendor  and  Jesse  Le  Foigee 
A  Co.,  the  agents  who  sold  the  property. 
The  bill  alleges  that  the  decedent  listed  the 
land  with  the  agents  for  sale;  that  they. did 
make  a  sale^  notified  their  principal  thereof 


and  of  the  terms  of  the  sale;  and  that  he^ 
in  various  -written  telegrams  and  letters 
signed  by  him,  confirmed  and  ratified  the 
same.  Under  such  circumstances,  it  would 
seem  immaterial  whether  the  agent  original- 
ly had  written  authority  to  sell  or  not 
Fowler  T.  Fowler,  204  111.  82,  68  N.  B.  414. 
It  may  be  farther  remarked  that  the  bill 
Is  silent  as  to  whether  the  original  authority 
was  written  or  verbal.  The  allegation  la 
that  "during  his  lifetime,  and  shortly  prior 
to  his  death,  the  said  Jonathan  W.  Butman 
listed  his  real  estate  with  John  B.  Patter- 
son and  Jesse  Le  Forgee  &  Co.,  doing  busi- 
ness under  the  firm  name  and  style  of  Jesse 
Le  Forgee  &  Co.,  as  real  estate  agents  in 
the  city  of  Decatur,  and  suggested  that  they 
procure  a  purchaser  for  said  real  estate." 
There  are  also  the  further  allegations,  in 
substance,  that  the  agents  did  procure  a 
purchaser,  and  did  sell,  and  these  allegations 
are  admitted  by  the  demurrer.  The  case  of 
Fowler  v.  Fowler,  supra,  waa  very  similar 
to  the  case  at  bar,  and  it  was  there  contend- 
ed that  the  dismissal  of  the  bill  was  proper, 
because  the  bill  did  not  show  upon  its  face 
whether  the  agent  was  authorized  in  writing 
to  act  and  it  was  there  said  (page  108,  204 
IlL,  page  420,  68  N.  B.):  "But  It  will  not 
be  presumed  that  his  authority  was  a  mere 
verbal  one,  and  within  the  statute  of  frauds, 
because  the  bill  does  not  allege  that  his  au- 
thority was  in  writing.  The  benefit  of  the 
statute  of  frauds  as  a  defense  can  be  taken 
by  demurrer  only  when  it  afiirmatively  ap- 
pears from  the  bill  that  the  agreement  relied 
upon  is  not  evidenced  by  a  writing  duly 
signed.'  Hamilton  v.  Downer,  152  lU.  661, 
88  N.  B.  7S3.  Inasmuch  as  it  does  not  af- 
firmatively appear  from  the  bill  in  this  case 
that  the  authority  of  Underwood  is  not  evi- 
denced by  a  writing  duly  signed,  the  stat- 
nte  of  franda  cannot  be  used  aa  a  defense 
hy  demurrer."  As  we  have  said,  we  do  not 
think  It  material  whether  the  agent's  author- 
ity was  in  writing  or  not  as  the  principal, 
with  full  knowledge  of  the  sale  and  the 
terms  and  condltionB  thereof,  ratified  the 
same  in  writing,  and  it  is  as  binding  as 
though  he  had  given  written  authority  in 
the  first  instance  to  make  the  sale. 

The  sixth  and  seventh  grounds  relied  <^ 
by  appellees  are  that  the  letters,  telegrams, 
and  various  written  documents  set  out  in 
the  bill  did  not  constitute  a  contract  of  sale 
for  the  lands  described  in  the  bill.  Sup- 
pcMitlng  this  contention,  the  appellees  point 
out  that  Butman,  the  vendor,  so  far  aa  dis- 
closed by  the  writings,  had  no  communica- 
tion with  Hill,  the  vendee,  and  had  no  knowl- 
edge that  he  had  become  the  purchaser. 
We  do  not  think  this  fact,  U  it  is  a  fact 
is  controlling.  If  it  should  be  assumed  that 
the  agents  had  written  authority  to  make 
the  sale,  it  would  be  immaterial  whether 
the  vendor  of  the  pr(4>erty  knew  the  name 
of  the  purchaser  or  not  If  the  sale  waa 
made  by  hla  authority  to  any  person,  Im 
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would  be  bound  to  perfonn.  The  bill  clear- 
ly disclosed  that  a  sale  was  made,  and  that 
he  was  apprised  of  it  in  all  Its  details,  save 
the  name  of  the  purchaser;  and,  without 
Inquiring  as  to  the  identity  of  the  purchaser, 
he  ratified  the  acts  of  his  agents  in  such 
manner  as  can  leave  no  doubt  in  the  mind  of 
the  court  that,  so  far  as  the  vendor  was 
concerned,  the  name  of  the  purchaser  was  to 
him  a  matter  of  indifference.  The  price, 
the  terms  of  sale,  and  the  time  of  perform- 
ance were  the  matters  upon  which  he  dwelt, 
and  not  the  identity  of  the  purchaser.  The 
object  uppermost  In  his  mind  seemed  to  be 
that  the  purchaser,  whoever  he  might  be, 
would  be  so  bound  and  in  such  condition 
as  he  could  and  would'  pay  the  purchase 
money,  as  in  his  first  letter  he  says:  "Glad 
yon  have  found  a  customer;  try  and  bind 
the  bargain  so  there  will  be  no  backing 
out,"  The  bill  alleges  that,  before  Mr.  Bat- 
man returned  to  Decatur,  by  arrangements 
with  his  agents  the  purchaser  placed  in  the 
Mlllikin  Bank,  in  escrow,  his  check  for  the- 
full  amount  of  the  purchase  money.  This 
cannot  be  looked  upon  in  any  other  light 
than  the  performance  by  bis  agents  of  bis 
direction  to  bind  the  l)argain  so  tbere  would 
be  no  backing  out  He  also  in  the  same 
letter  directed  his  agents  to  arrange  with 
Mr.  Hill,  the  occupant  of  the  premises,  for 
vacating  them,  as  he  had  agreed  to  give 
him  30  days'  notice  of  any  sale.  Taking  the 
letters  of  Mr.  Butman,  and  giving  them  their 
ordinary  interpretation,  we  can  come  to  no 
other  conclusion  than  that  the  agents  were 
carrying  out  and  acting  within  the  written 
authority  conferred  upon  them  by  the  letters. 
The  agents  bad  uumlstakable  authority  to 
make  the  sale  upon  the  terms  stated,  and 
they  knew  the  purchaser,  and  what  they 
knew,  within  their  authority,  was  sufiScIent 
to  bind  their  principal. 

It  is  further  said  that  in  some  of  his  Iet> 
ters  decedent  expressed  doubt  as  to  the  time 
he  would  come  home,  and  that  from  that  fact 
the  inference  must  be  drawn  that  he  did  not 
regard  the  transactions  as  a  sale,  but  only 
looked  upon  them  as  negotlatlona  for  a  Bale. 
We  do  Hot  regard  this  construction  as  war- 
ranted  by  the  letters,  but  look  upon  them  as 
the  prudent  remarks  of  one  absent  from 
home,  whose  presence  was  necessary  for  the 
transaction  of  important  business,  and  yet 
the  exact  time  of  whose  return  was  uncer- 
tain, but  was  not  to  be  beyond  a  week  or  so. 

By  the  eighth,  ninth,  and  tenth  grounds  of 
demurrer  it  Is  urged  that  the  bill  does  not 
disclose  that  the  sale  was  necessary  for  the 
payment  of  debts  of  the  estate ;  that  It  does 
disclose  that  tbe  appellant  is  seeking  to  con- 
vert real  estate  into  personal  property,  so 
that  she  may,  under  tbe  rule  of  descent,  de- 
rive a  greater  portion  tbereof  than  she  would 


If  it  should  remain  real  estate;  and  that,  as 
between  the  parties,  the  equities  require  that 
the  property  should  remain  and  be  treated 
as  real  estate.  No  authority  Is  cited,  and 
none  can  bey  as  we  believe,  sustaining  tbe 
proposition  that  a  bill  for  specific  perform- 
ance of  this  contract  could  not  or  should  not 
be  allowed  unless  the  funds  arising  tba«- 
from  are  necessary  for  the  payment  of  the 
debts  of  the  decedait  Whether  tbe  prop- 
erty be  r^arded  as  real  or  personal,  appel- 
lant was  materially  and  directly  Interested 
thereto  in  her  Indlvidnal  capacity.  If  treat- 
ed as  real  estate,  she  is  the  owner  of  half  of 
it  in  fee,  and,  if  personal  property,  tbe  whole 
of  it,  subject,  of  course,,  in  both  cases,  to  tbe 
payment  of  the  debts  of  the  decedent  Tlie 
owner  of  property  may,  by  deed,  wUl.  or 
other  conveyance,  dispose  of  It  as  to  blm 
seems  best;  but,  if  he  die  without  making 
any  disposition  of  It,  It  takes  the  course  di- 
rected by  the  statute  of  descent  As  to  the 
policy  of  tbe  statute  that  gives  to  tbe  widow 
of  an  intestate  who  leaves  no  child  or  chil- 
dren, or  descendants  tbereof,  half  of  his  real 
estate  and  all  of  his  personal  property,  that 
matter  Is  referable  to -the  l^:Islatlve  author- 
ity, and  not  to  the  courts.  We  are  not  au- 
thorised to  withhold  or  grant  relief  npon 
the  ground  that  we  disapprove  of  or  ap- 
prove the  policy  of  the  legislative  act  While 
it  is  true  that  many  autliorities  may  be 
found  in  which  it  is  declared  that  the  conrts 
are  vested  with  a  large  discretion  In  tbe 
consideration  of  bills  for  specific  perform- 
ance, it  has  been  nowhere  Intimated  that 
their  notions  of  the  policy  of  a  valid  law 
shall  he-  In  any  part  the  basis  upon  wbicii 
such  discretion  is  predicated.  The  court 
may  take  into  consideration  the  effect  npon 
the  parties  wlw  are  interested  In  tbe  prop- 
erty, under  the  law,  and  the  result  to  the 
property  itself,  and  the  equities  of  the  par- 
ties as  cOhtroIIed  by  tbe  law.  In  the  exercise 
of  its  discretion.  By  this  demurrer  it  is  in 
uo  way  pointed  out  to  the  court  that  It  will 
be  disadvantageous  to  tbe  property  interests 
or  to  the  indlvidtal  interests  of  those  hav- 
ing a  legal  claim  upon  this  proiierty  If  the 
prayer  of  the  bill  Is  granted.  It  is  not 
shown  that  the  consideration  Is  not  fair, 
that  the  estate  will  suffer  any  prejudice  or 
wrong,  or  that  the  creditors  who  may  have 
claims  a^inst  the  estate  will  be  prejudiced 
by  it  What  may  be  developed  upon  a  trial, 
we  are  not  called  upon  to  anticipate.  It  Is 
Buflicient  that  we  regard  the  bill  as  stating 
a  case  to  entitle  the  appellant  to  the  relief 
prayed.  It  was  error  to  sustain  the  demur- 
rer, and  the  decree  dismissing  tbe  bill  will 
be  reversed,  and  the  cause  remanded  tor  such 
further  proceedings  as  to  law  and  Justice 
shall  appertain. 
'  Beversed  and  remanded. 
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GRAHAM  ▼.  BKOGE  et  th 

(Supreme  Coart  of  Illinois.     Dec.  22,  1904.) 

ADMINISTBATION  OV  ESTATES— 8AI.E  OF  LANP 
FOB  PAYUENT  OF  DEBTS— TIUE  TO  FltiE  PETI- 
TION—INCHES— EXCUSE— SUFFICIENCT. 

1.  Tbottgh  there  is  no  statutoiy  limitation  of 
the  right  to  file  a  petition  for  the  sale  of  the 
realty  of  a  decedent  for  the  payment  of  his 
debts,  it  mast  be  done  within  a  reasonable  time, 
And  a  failure  to  do  so  for  seven  years  consti- 
tutes laches  defeating  the  right,  unless  a  suffi- 
cient excuse  is  given  for  the  delay. 

2.  A  delay  for  19  years  after  the  death  of  an 
intestate  to  file  a  petition  for  the  sale  of  his 
land  incumbered  by  the  widow's  dower  for  the 
payment  of  his  debts  is  not  excused  by  merely 
showing  that  the  land  was  practically  worthless 
for  many  years,  and  had  recently  increased  in 
value. 

Appeal  from  Mercer  County  Court;  W.  T. 
Church,  Judge. 

Petition  by  WllUani  N.  ^Jrahain,  adminis- 
trator of  Benjamin  F.  Brodc,  deceased, 
against  Mary  B.  Brock  and  others,  for  an 
order  for  the  sale  of  real  estate  owned  Xny 
the  deceased  for  the  payment  of  his  debts. 
From  a  decree  dismissing  the  petition,  the 
petitioner  appeals.    Affirmed.    ' 

I.  N.  Bassett,  for  appellant  McArtbur  & 
Cooke  and  Graham  &  Burgess,  for  appellees 
Brock  and  others.  Frank  M.  Carnaban,  for 
appellee  Stephen  N.  Adams. 

CAKTWRIGHT,  J.  The  county  court  of 
Mercer  county  dismissed  the  petition  of  ap- 
pellant,'  administrator  de  bonis  non  of  the 
estate  of  Benjamin  F.  Brock,  deceased,  filed 
In  that  court  against  th"e  appellees,  praying 
for  an  order  to  sell  real  estate  owned  by  said 
Benjamin  F.  Brock  at  his  death  for  the  pay- 
ment of  debts  of  bis  estate,  and  appellant 
prosecuted  this  appeal. 

Beujamin  F.  Brock  died  intestate  on  Au- 
gust 30,  1884,  leaving  the  appellee  Mary  E. 
Brock  bis  widow,  and  seven  children,  his 
heirs  at  law.  Letters  of  administration  were 
Issued  on  September  3,  1884,  to  August  L. 
Craig  and  James  M.  Brock,  who  filed  an  in- 
ventory of  the  real  and  personal  estate.  The 
chattel  property  was  taken  by  the  widow 
on  her  award,  leaving  a  balance  due  ber. 
Claims  were  allowed  against  the  estate, 
■which,  together  with  a  Judgment  recovered 
against  the  administrators  in  the  drcnlt  court 
of  Mercer  cotmty,  amounted  to  over  $5,000. 
On  January  2,  1885,  tbe  administrators  filed 
a  report  showing  the  condition  of  the  estate, 
and  a  petition  for  an  order  to  sell  real  estate 
of  the  deceased  to  pay  debts.  Tbe  court 
found  that  tbe  widow  was  entitled  to  a  home- 
stead In  a  certain  block  In  the  city  of  Aledo 
and  dower  in  all  tbe.  real  estate,  and  com- 
tnissioners  were  appointed,  who  assigned  to 
'her  tbe  homestead  In  said  block,  and  set  off 
to  her  as  dower  certain  blocks  and  lots  In 
Aledo  Involved  in  this  proceeding.  The  ad- 
ministrator sold  all  the  real  estate  under  tbe 

T  L  See  Executors  and  Administrator^  voL  H. 
Caat.  Die  ii  1376-1378. 


decree  In  that  proceeding  ezcn>t  tbe  portion 
set  off  to  tbe  widow  for  homestead  and  dow> 
er,  and  the  sales  amounted  to  $703.30.  On 
April  28,  1887,  tbe  administrators  made  a 
final  report  showing  payment  of  the  expenses 
of  administration,  and  that  all  claims,  except 
the  widow's  award  and  flrst-class  claims, 
were  wholly  unpaid.  On  August  28, 1887,  the 
administrators  were  discharged  by  tbe  eotfft, 
and  nothing  was  done  toward  any  further 
administration  of  tbe  estate  until  January  4, 
1904,  when  ai^>ellant  was  appointed  adminis- 
trator de  bonis  non.  After  the  discharge  of 
tbe  administrators  all  of  the  property  ex- 
cept one  block  was  conveyed  to  third  parties, 
and  that  block  was  conveyed  to  one  of  the- 
heirs,  in  1898,  for  a  consideration  of  $400. 
by  tbe  widow  and  other  heirs.  On  January 
20,  1904,  appellant  filed  his  petition  for  tbe 
sale  of  the  lots  and  blocks  set  off  to  the  wid- 
ow for  her  homestead  and  dower.  It  was 
averred  in  the  petition  that  the  widow  had 
abandoned  the  homestead  In  1899,  but  appel- 
lant afterward  dismissed  his  petition  as  to 
the  homestead,  and  tbe  only  property  in- 
volved In  the  proceeding  Is  liiat  which  was 
assigned  to  her  for  her  dower.  Part  of  tbe 
land  was  claimed  by  third  parties  under 
conveyances  by  the  widow  and  heirs,  and  all 
of  It  was  claimed  under  the  statute  of  limi- 
tations by  virtue  of  claim  and  color  of  title 
and  payment  of  taxes  for  seven  years.  The. 
defendants  answered,  setting  up  tbelr  claims 
to  the  property,  and  a  hearing  resulted  in 
the  dismissal  of  the  petition. 

Nineteen  years  had  elapsed  after  the  death 
of  Benjamin  F.  Brock  and  after  tbe  original 
petition  was  filed  for  the  sale  of  real  estate 
to  pay  debts  when  tbe  petition  in  this  case 
was  filed,  and  unless  a  good  reason  was  given 
for  tbe  delay  tbe  proceeding  was  barred  by 
laches.  There  Is  no  statutory  limitation  of 
the  right  to  file  such  a  petition,  but  It  must 
be  done  within  a  reasonable  time,  and  seven 
years  has  been  adopted  by  this  court  as  the 
proper  time  within  which  application  shall 
be  made.  The  bar  arises  from  laches  rather 
than  legal  limitation,  and  If  sufficient  excuse 
is  given  for  tbe  delay  tbe  mere  lapse  of  time 
will  not  bar  tbe  proceeding.  The  determina- 
tion of  tbe  question  must  depend  largely  up- 
on the  circumstances  of  each  case.  Bursen 
V.  Goodspeed,  60  III.  277.  The  explanation 
offered  In  tbe  petition  In  this  case  was  that 
when  the  dower  was  assigned  the  real  estate 
set  off  was  located  in  a  part  of  the  city  where 
there  were  a  great  many  vacant  lots  and  but 
few  buildings,  which  were  of  an  Inferior 
quality;  that  there  was  but  little  demand  for 
lots*  and  they  were  of  very  little  value;  that 
at  the  time  of  tbe  sale  of  the  other  real  es- 
tate the  property  subject  to  dower  would 
not  have  sold  for  more  than  enough  to  pay 
the  expenses  of  tbe  sale,  but  that  the  prop- 
erty had  recently  advanced  materially  in  val- 
ue and  would  sell  for  $600  or  $700  a  block, 
subject  to  the  widow's  life  estate,  which  had 
not  been  extinguished.    On  tbe  bearing  It 
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was  proved  that  the  property  fonnerly  -would 
have  sold  for  but  little  subject  to  the  dower, 
but  that  there  bad  been  a  material  Increase  In 
value  In  recent  years,  so  that  the  property 
would  then  bring  a  substantial  sum. 

The  only  excuse  offered  to  the  court,  In  the 
petition  or  proof,  for  the  long  delay,  was, 
in  substance,  that  the  property  was  practi- 
cally worthless  for  many  years,  and  for  that 
reason  the  creditors  did  not  care  to  have  It 
sold,  and  practically  abandoned  all  intention 
<tf  proceeding  against  it,  but,  finding  that  It 
had  Increased  In  value,  they  concluded  to 
institute  the  proceeding  and  appropriate  It 
to  the  payment  of  their  debts,  We  do  not 
regard  the  fact  that  the  properly  had  recent- 
ly advanced  In  value  as  explaining  the  delay 
or  offering  any  excuse  for  not  proceeding  at 
an  earlier  date.  There  was  nothing  in  the 
land  itself,  or  its  situation,  or  the  condition 
of  the  title,  to  Justify  or  excuse  delay;  but 
appellant's  position  is  that  the  creditors  did 
not  want  to  proceed  against  the  land  as  long 
as  it  was  of  little  value,  and  if  its  value  had 
remained  the  same  would  never  have  done 
so,  but  are  now  moved  to  Institute  the  pro- 
ceeding merely  because  of  the'  Increase  in 
value.  The  property  is  still  Incumbered  by 
dower,  and  in  that  respect  the  case  is  like 
that  of  McKean  v.  VIck,  108  III.  373.  In  that 
case  there  was  a  delay  of  nearly  13  years  in 
making  the  application.  The  explanation  of- 
fered was  that  a  lot  had  been  assigned  to  the 
widow  as  a  part  of  her  dower  and  bad  been 
occupied  by  her  as  a  homestead.  The  expla- 
nation was  not  deemed  satisfactory,  and  the 
court  said  that  If  the  fact  that  the  lot  was 
incumbered  by  the  widow's  dower  and  home- 
stead was  ever  a  reason  why  it  should  not  be 
sold  the  reason  still  existed.  The  Interest 
of  the  heirs  In  the  remainder  had  neither 
yielded  them  anything  nor  been  augmented 
or  rendered  more  available,  while  the  debt 
had  grown,  by  the  accumulation  of  interest, 
until  it  was  almost  doubled. 

Counsel  have  found  no  case  where  such  an 
excuse  as  was  offered  here  has  been  regard- 
ed sufficient.  It  was  decided  in  Dorman  v. 
Lane,  1  Gllman,  143,  that  a  delay  by  an  ad- 
ministrator for  15  years  to  proceed  against 
the  real  estate  for  the  payment  of  a  claim 
allowed  to  himself  constituted  gross  laches, 
which,  being  wholly  unaccounted  for,'  was  a 
bar  to  his  application.  In  Moore  v.  Ells- 
worth, SI  111.  308,  there  was  a  delay  of  eight 
years,  but  it  was  satisfactorily  explained  by 
showing  that  the  settlement  of  the  estate  had 
been  necessarily  delayed  by  litigation,  which 
ended  less  than  a  year  before  the  petition 
was  filed.  In  Bursen  v.  Goodspeed,  supra, 
letters  of  administration  were  granted  on 
February  6,  1856,  and  the  petition  was  pre- 
sented on  September  27,  1869.  The  land  had 
been  occupied  by  ihe  widow,  under  her  right 


of  homestead  and  dower,  op  to  her  death, 
about  two  months  before  the  petition  was 
filed.  A  sale  of  the  land  In  a  proceeding  in- 
stituted for  that  purpose  in  1858  had  been  re- 
sisted by  certain  creditors  on  the  ground  that 
It  would  not  sell  for  more  than  $2,000.  of 
which  the  widow  would  be  entitled  to  $1,000 
In  lieu  of  homestead  and  her  dower  brides. 
The  land  still  remained  in  the  hands  of  the 
heirs,  and  no  valuable  Improvements  had 
been  put  upon  It,  and  the  original  proceeding 
had  been  continued  from  time  to  time,  and 
merely  suspended  without  being  finally  dis- 
posed of.  It  was  said  that  the  creditor^  were 
not  bound  to  resort  to  a  fruitless  and  destruc- 
tive sale,  and  the  land  being  disencumbered 
of  the  homestead  and  dower,  and  no  Inter- 
vening rights  having  been  innocently  ac- 
quired, the  explanation  was  sufficient.  In 
Bishop  V.  O'Connor,  69  111.  431,  where  there 
had  been  nothing  to  prevent  a  resort  to  the 
county  court  to  compel  the  administrator  to 
subject  the  lands  to  the  payment  of  debts,  it 
was  held  that  the  complainants  were  barred 
by  laches.  There  was  a  delay  of  nearly  10 
years  in  the  ease  of  Furlong  v.  Riley,  103  III. 
C28,  and  the  reason  offered  for  the  delay  was 
that  the  records  of  the  court  and  the  files  re- 
lating to  the  estate  had  been  destroyed  by 
fire.  This  was  not  regarded  as  a  sufficient 
excuse,  since  the  petitioner  might  at  any  time 
have  had  the  lost  papers  and  records  re- 
stored, and  then  have  proceeded  to  sell  the 
land.  In  the  case  of  Judd  v.  Ross,  ,14C  III. 
40,  34  N.  E.  631,  the  lands  which  the  petition- 
er sought  to  have  sold  bad  been  set  off  to 
the  widow  as  her  dower  and  homestead,  and 
she  occupied  them  until  her  death,  in  1S92. 
As  soon  as  she  died  and /the  land  was  re- 
leased of  the  homestead  and  dower  rights 
the  proceeding  was  instituted.  It  appeared 
that  the  lands,  If  offered  for  sale  while  In- 
cumbered, would  not  have  sold  for  more  than 
enough  to  pay  the  costs,  and  the  land  would 
have  been  sacrificed.  This  was  deemed  a 
sufficient  explanation  for  a  long  delay.  The 
reason  given  In  that  case  was.  not  that  the 
land  was  worthless  and  bad  recently  ad- 
vanced In  value,  as  in  this  case,  the  fact  that 
the  land  could  not  have  been  reached  by  the 
creditors  at  all  in  satisfaction  of  their  debts 
was  held  to  be  a  sufficient  reason  in  People 
V.  Lanham,  189  111.  326,  59  N.  E.  610.  for 
waiting  more  than  20  years,  until  the  home- 
stead was  extinguished.  The  premises  occu- 
pied by  the  widow  as  a  homestead  were  not 
worth  more  than  $1,000,  and  were  exempt 
from  sale  until  the  homestead  estate  termi- 
nated, and  as  application  was  made  as  soon 
as  the  land  could  be  made  subject  to  the 
debts  there  was  no  laches. 

We  are  satisfied  with  the  conclusion  of  the 
county  court  and  the  decree  is  affirmed.  De- 
cree affirmed. 
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OINCINNATI.  R  ft  M.  a  CXX  ▼.  MIUiER. 

(No.  5,010.)  1 

(AppelUita  Court  of  Indiana,  Division  Ma  1. 

Dec.  15.  1904.) 

HIOHVATS— OB8TBUOnoH»— IRftrnT  TO  ADJ^' 
CENT  OWIfEB— COICFLAIRT  — SCFFICIBIIOT'— 
fX)N8TRUCTI0N  03  RAILBOAD  TKACK  OH  WAT 
— CONBKNT  O*  MU^ICI^AL  AnmOBITIEa— EV- 
RCT  ON  LlABtLITT  TO  INJtTBT  TO  ADJACENT 
OWNES  —  DAMAOBS— PLEADINGB-^UOTIONB  TO 
MAKE  KOBE  DEVINITK— DIBCKSIIOR  OT  TBIAI> 
OOUBT. 

1.  The  granting  or  refusine  of  a  motion  to 
make  a  pleading  more  apecinc  is  so  far  dis- 
cretionary that  a  reversal  will  not  follow  nn- 
leaa  the  rights  of  tlie  oomidainliic  party  >»▼• 
suffered. 

2.  A  complaint  in  an  action  for  damages  for 
the  obstraction  of  a  private  way,  which  ailegea 
tliat  for  more  than  30  years  plaintiff  has  beien 
in  the  continuous  and  uninterrupted  enjoyment 
of  the  way,  is  not  insufficient  for  failing  to  al- 
lege where  and  how  the  user  began. 

8.  An  averment  in  a  pleading  tliat  *  way 
existed  aa  appurtenant  to  an  owner**  land  is 
an  averment  of  a  fact. 

4.  A  complaint  in  an  action  for  the  obstnie- 
tion  of  a  public  highway  which  became  such 
more  than  30  years  before  tlie  alleged  obstruc- 
tion need  not  allege  how  the  highway  came  into 
existence  as  such. 

8.  A  complaint  in  an  action  for  the  obstme- 
tion  of  a  public  highway,  which  alleges  that  it 
was  used  by  the  public  and  that  its  use  and 
occupancy  by  defendant  for  its  railroad  track 
cot  off  plaintiff's  means  of  ingress  to  and  egress 
from  hb  adjacent  property,  sufficiently  shows 
his  special  interest  in  the  highway,  entitling 
him  to  maintain  the  action. 

6.  In  a  suit  for  the  destruction  of  means  ot 
ingress  to  and  egress  from  plaintiff's  property 
by  the  construction  of  a  railroad  track  on  a 
way,  the  jury  speciaUy  found  that  plaintiff  pur- 
diaaed  the  undivided  two-thirds  of  the  prop- 
erty In  1873,  and  that  she  had  since  that  time 
occupied  the  same;  that  prior  thereto  a  fence 
was  built,  and  liad  since  been  maintained  on 
the  line  between  the  land  and  the  towiwth  of  a 
canal  forming  the  iioundary  thereof;  that  the 
towpath  was  about  14  feet  wide  along  plain- 
tiff's property;  that  defendant's  track  was  4 
feet  and  8'A  inches  wide,  the  center  of  which 
was  about  4  feet  from  the  bank  of  the  canal ; 
that  defendant  owned  in  fee  a  portion  of  the 
canal  embracing  that  part  along  plaintiff's  prem- 
ises, including  the  banks,  bcuilns,  and  towpaths 
originally  owned  by  the  canal ;  that  the  remote 
grantor  of  defendant  t>ecan)e  the  owner  thereof 
about  80  years  before  the  construction  of  the 
railroad  tradt  Held,  that  defendant  was  not 
entitled  to  a  Judgmrat  notwithstanding  ttie  gen- 
eral verdict  Uiat  there  was  a  way  along  plain- 
tiff's property  at  the  time  defendant  built  its 
toad,  the  special  verdict  not  negativing  the  pre- 
■amption  that  the  right  to  use  the  way,  though 
on  a  part  of  the  towpath  of  the  canal,  came 
into  existence  in  a  le^  way,  and  the  right  to 
use  the  towpath  as  a  means  of  ingress  and 
egress  to  plaintiff's  property  not  being  incon- 
aiatent  with  the  use  of  the  towpath  by  the  canal 

7.  A  railroad  company  authorized  by  the  conn- 
eO  4^  a  city  to  construct  and  operate  a  track 
oo  a  way  within  the  limits  of  the  city  has  no 
aothority  to  interfere  with  the  property  rights 
of  an  adjacent  owner  to  use  the  way  as  a 
passageway  to  and  from  the  adjacent  property 
without  making  compensation  therefor. 

&  In  an  action  tor  the  destruction  of  the 
means  of  Ingress  to  and  egress  from  an  owner's 
property  br  the  construction  of  a  railroad  tradi; 
on  the  adjacent  toin>ath  of  a  canal,  evidence 
relating  to  tlie  owner^  patting  In  crossings  over 
the  canal  and  railroad  track  was  admissible  on 
tb*  anSMloa  whether  the  owner's  means  of  In- 
>R«Iiesrlii8  dtnled,  n  N.  ■.  lOtt. 


greia  tb  and  egress  from  die  property  had:  been 

oestroyed. 

9.  Where  an  owner  of  land  had  the  right  to 
use  a  way  on  adjacent  inroperty  as  a  means  o( 
ingress  to  and  egress  from  the  land,  and  as  ap- 
purtenant to  it,  and  a  raUroodi  company  built 
Its  track  on  the  way,  thereby  obstructing  the 
same,  the  owner  was  entitled  to  damages  on 
the  theory  of  a  permanent  depreciation  in  the 
value  of  the  land  occasioned  by  the  obstruction 
of  the  way.  -    « 

Appeal  from  Clrcnlt  Court,  Miami  County; 
Nott  N.  Antrim,  Special  Judge. 

Action  by  Matilda  D.  Miller  egalnst  tbo 
Cincinnati,  Richmond  ft  Muncie  Railroad 
Company.  From  a  judgment  for  plaintiiE, 
defendant  appeals.    Affirmed. 

Bobbins  ft  Starr  and  Loveland  ft  Loveland, 
for  appellant  Cox,  Beasoner  ft  O'Hara  and 
Albert  Ward,  for  appellee. 

.  BOBIN80N,  P.  1.  Suit  for  damages  for  the 
destruction  of  means  of  ingress  to  and  egress 
from  appellee's  property.  The  first  para- 
graph of  complaint  avers  that  appellee  owns, 
and  has  owned  for  more  tban  30  years,  In 
fee,  certain  land  occupied  and  improved  as  a 
residence  for  appellee  and  her  family.  The 
land  Is  described  as  "commencing  at  a  point 
on  the  Wabasb  river,  being  ttie  southwest 
comer  of  the  corporation  of  the  town  of 
Peru  as  said  town  was  laid  out  and  incorpo- 
rated on  the  2l8t  day  of  January,  1S76,  run- 
ning thence  north  on  said  corporation  line  to 
the  Wabasb  and  Erie  Canal,  thence  west 
along  the  said  Wabash  and  Erie  Canal  two 
hundred  and  thirty-three  feet,  thence  soutb 
to  the  Wal)a8h  river,  thence  east  along  the 
meanderlngs  of  the  said  river  to  the  place  of 
beginning";  tbat  during  tills  time  there  ex- 
isted as  appurtNiant  to  the  land  a  right  of 
way  for  travel  and  for  ingress  and  egress  to 
the  same  "along  the  towpath  of  the  said 
canal"  to  a  public  street;  that  such  right  of 
way  was  16  feet  wide  from  the  bank  of  ths 
canal;  that  appellee  has  been  In  continuous 
and  uninterrupted  enjoyment  of  such  way 
from  the  date  of  the  purchase  of  the  land 
until  October,  1901,  when  appellant  entered 
upon  and  took  possession  of  the  same,  grrad- 
ed  and  placed  Its  track  thereon,  occupying 
the  same  for  Its  railroad,  which  has  total- 
ly destroyed  the  way  as  a  means  of  egress 
and  Ingress,  leaving  appellee  without  any 
means  of  reaching  the  same  with  any  wheels 
ed  vehicle,  and  without  any  means  of  reach- 
ing the  same  from  the  streets  or  public  high- 
ways except  over  appellant's  road,  rendering 
appellee's  property  of  no  value.  The  second 
paragraph  avers  that  the  way  was  a  public 
highway,  and  that  appellant,  without  right 
or  authority,  took  and  holds  possession  of  ths 
same  for  its  railroad. 

It  is  first  argued  tbat  appellant's  motion 
to  make  the  complaint  more  specific  should 
have  been  sostalned.  But  we  fall  to  see 
wherein  the  substantial  rights  of  appellant 
were  affected  t^  the  court's  refosal  to  make 
the  Gomflalnt  more  specific.  Wblls  tlw 
limimUt  to  Supreme  Court  deoled. 
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granting  or  refusing  of  such  a  motion  to  not 
a  matter  'wholly  wltbln  the  discretion  of  the 
trial  coort,  yet  it  la  so  far  discretionary  that 
a  reversal  will  not  follow  unless  It  appears 
that  the  rights  of  the  complaining  party  have 
suffered.  Phoenix  Ins.  Oo.  T.  Rowe,  117  Ind. 
202,  20  N.  E.  122.  It  does  not  necessarUy 
appear  from  the  first  paragraph  that  the  way 
was  upon  the  towpath  of  the  canal.  In  that 
parag^raph  appellee  claims  to  have  been  the 
owner  of  the  land  for  more  than  30  years,  and 
that  "from  the  date  of  the  purchase"  of  the 
land  api>ellee  has  been  In  continuous  and  un- 
interrupted enjoyment  of  the  way.  In  the 
second  paragraph  appellee  claims  to  have  be- 
come the  owner  of  the  land  in  January,  1876, 
and  at  that  time  a  public  highway  connecting 
two  certain  streets  was  in  use,  and  that  the 
same  was  in  continuous  use  by  appellee  and 
the  public  for  travel  until  October,  1901.  It 
was  not  necessary  in  the  first  paragraph  to 
aver  mare  particularly  where  and  bow  the 
user  of  the  way  began,  and  the  averment  in 
that  paragraph  that  tlie  way  existed  as  ap- 
purtenant to  appellee's  land  we  think  to  the 
averment  of  a  fact  If  the  way,  in  the  sec- 
ond paragraph,  was  a  public  highway.  It  was 
not  necessary  to  plead  how  or  when  it  be- 
came sncb.  It  to  averred  that  it  was  a  public 
highway  in  1876,  and  whether  it  came  Into 
extetence  as  snch  by  user,  or  dedication,  or 
judicial  proceedings,  if  material,  would  be 
matter  of  proof.  As  this  is  not  a  proceeding 
to  establish  a  way,  we  fall  to  see  how  appel- 
lant was  harmed  in  not  having  a  more  par- 
ticular description  of  the  way  and  highway. 
In  the  first  paragraph  the  width  is  given, 
and  the  public  street  to  which  the  way  led, 
and  in  the  second  paragraph  it  is  averred  to 
be  a  highway  used  by  the  public,  and  that 
by  its  use  and  occupancy  by  appellant  for  Its 
roadbed  and  track  appellee's  Ingress  and 
pRress  to  her  property  has  been  entirely  cut 
off.  This  paragraph  shows  sufflclently  the 
special  Interest  appellee  had  in  the  public 
highway. 

We  think  the  first  and  second  paragraphs 
are  each  sufflclent  against  a  demurrer,  as 
they  show  appellee  entitled  to  some  relief. 
The  first  paragraph  shows  the  existence  of 
a  way,  and  its  possession  and  use  without 
interruption  for  more  than  30  years,  Its  seiz- 
ure and  destruction  by  appellant,  and  the 
resulting  injury  to  appellee.  Whether  there 
was  such  a  way,  and  how  it  came  into  ex- 
istence, must  be  determined  as  any  other 
fact  In  Mitchell  v.  Bain,  142  Ind.  604,  42 
N.  B.  230,  It  Is  said:  "If  there  has  been  the 
use  of  an  easement  for  20  years  unexplained, 
it  will  be  presumed  to  be  under  a  claim  of 
right,  and  adverse,  and  be  sufflclent  to  es- 
tablish the  title  by  prescription,  and  author- 
ize the  presumption  of  a  gmnt,  unless  con- 
tradicted or  explained.  Washburn,  Ease- 
ments (4tb  Ed.)  {  81,  p.  56.  If  the  use  be 
unexplained,  it  will  be  presumed  to  be  ad- 
verse." As  we  have  already  said,  this  para- 
graph does  not  necessarily  shbw  that  the 


way  and  the  towpath  were  Identical,  nor 
was  It  necessary  for  appellee  to  plead  the 
evidence  showing  how  the  way  came  to  be 
established.  The  second  paragraph  shows 
the  existence  and  use  of  a  public  highway, 
the  special  interest  appellee  had  in  the  high- 
way, its  destruction  by  appellant,  and  the 
injury  to  appellee.  As  the  Jury  found,  in 
answer  to  an  interrogatory,  against  appellee 
on  the  third  paragraph  of  complaint,  it  to 
unnecessary  to  consider  it  further. 

It  to  next  argued  that  appellant's  motion 
for  Judgment  on  the  answers  to  interrogato- 
ries should  have  been  sustained.  Appellee's 
husband  purchased  the  land  and  took  pos- 
session in  1866.  In  1873  she  purchased  from 
the  administrator  of  the  estate  of  her  de- 
ceased husband  the  undivided  two-thirds, 
and  has  since  owned  and  occupied  the  hind 
as  her  home.  A  fence  was  built  In  1866, 
and  IvBS  since  been  maintained  on  the  line 
between  the  land  and  the  towpath,  which  la 
along  the  south  bank  of  the  canal,  and  which 
to  14  to  15  feet  wide  along  appellee's  prc^- 
erty.  Appellant's  track  is  4  feet  SV^  indies 
wide,  the  center  of  which  Is  10  feet  from 
the  northwest  comer  of  the  land.  The  cen- 
ter of  the  track  to  4%  to  0  feet  from  the 
bank  of  the  canaL  Appellant  owns  In  fee, 
as  remote  grantee  of  one  Fleming,  a  certain 
portion  of  the  canal,  embracing  that  part 
along  appellee's  premtoes.  Including  the  banks, 
basins,  and  towpaths  originally  owned  by 
the  canal.  Fleming  became  the  owner  in 
1876  by  purchase  at  the  master's  sale  under 
a  decree  of  the  United  States  Circuit  Court 
Appellant  purctiased  the  canal  property  in 
1901. 

There  to  nothing  in  the  above  answers  in- 
consistent with  the  fact  found  by  the  gen- 
eral verdict  that  there  was  a  way  along 
appellee's  property  at  the  time  appellant 
built  its  road.  They  do  not  necessarily  show 
that  appellee's  right  to  the  way,  if  one  ex- 
toted,  was  acquired  by  user  as  against  the 
canal.  The  right  to  use  the  way  as  a  means 
of  ingress  and  egress  to  her  property,  al- 
though a  part  or  all  of  it  was  upon  the  tow> 
path  of  the  canal,  may  have  come  into  exist- 
ence originally  in  some  legal  way.  The  pre- 
sumption is  that  it  did.  The  answers  do  not 
negative  this.  The  right  of  appellee  to  use 
the  towpath  as  a  means  of  ingress  and  egress 
to  her  property  and  the  use  of  the  towpath 
by  the  canal  are  not  necessarily  bo  incon- 
sistent that  they  could  not  coexist.  Shirk  v. 
Board,  106  Ind.  573,  6  N.  E.  706,  7  N.  E.  251; 
City  of  Logansport  v.  Shirk,  88  Ind.  563.  The 
answers  show  that  appellant  has  placed  no 
obstruction  In  the  traveled  way  except  its 
railroad  Iron  and  ties  so  constructed  into 
Its  railroad  track.  But  the  question  Is  not 
whether  the  road  was  constructed  in  a  proper 
manner  and  place.  The  question  is  whether 
appellant  has  voluntarily  constructed  ito  road 
so  as  to  injure  necessarily  the  pr(q>erty  of  ap- 
pellee. It  to  true  appellant  had  permission 
of  the  city  council  to  use  the  way  for  Its 
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RMdbed.  Imt  th«  conadl  oonld  grant  no  an- 
tbority  to  appellant  to  Injore  and  Interfera 
with  the  private  property  rights  of  appellee 
without  making  compensation  therefor.  The 
right  of  access  over  this  way  is.  an  Incident 
to  the  ownership  of  the  premises,  and  it 
conid  not  be  taken  away  or  destroyed  with- 
out liability  to  the  extent  of  the  damage 
actoally  Incurred.  It  la  an  Injury  to  her 
qieclal  and  Indiyidoal  property  Interests, 
one  not  suffered  by  tlie  public  In  general, 
(or  which  she  sues.  An  answer  to  an  inter- 
rogatory shows  that  the  only  damages  as- 
sessed were  those  resulting  from  the  obstruc- 
tion of  appellee's  means  of  ingress  and  egress 
to  and  from  her  property.  See  Indiana,  etc, 
By.  Oo.  y.  Eberie^  110  Ind.  642,  11  N.  B.  467, 
SO  Am.  Rep.  226;  Bransrllleb  etc.,  R.  Ca  t. 
Dick,  9  Ind.  438;  Egbert  t.  Lake  Shore,  etc.. 
By.  Co.,  6  Ind.  App.  360,  88  N.  B.  669;  Pitts- 
burgh, etc.  By.  Oo.  t.  Noftsger,  28  Ind.  App. 
614,  flO  N.  E.  872;  Dedcer  t.  BvansTllle,  etc. 
By.  Co.,  133  Ind.  493,  33  N.  E.  840. 

We  see  no  reversible  error  in  permitting 
appellee  to  introduce  evidence  relating  to  the 
patting  in  of  crossings  over  the  canal  and 
rallraad  track,  and  appellant's  opposition 
thereto.  This  evidence  might  have  some 
bearing  npon  the  question  of  whether  appel- 
lee's means  of  ingress  and  egress  to  and  from 
her  premises  had  been  destroyed,  bat,  wheth* 
ar  competent  for  that  purpose  or  not  we  can- 
not cay  that  Its  admission  was  prejudicial 
error.  A  street  commigsioner  might  legally 
be  ordered  to  make  a  certain  crossing  by  a 
common  council  without  any  record  of  the 
order  being  made.  If.  the  order  was  made, 
and  no  record  of  it  could  be  found,  parol 
evidence  would  be  admissible  to  show  what 
the  order  was.  City  of  Logansport  v.  Dyke- 
man,,  116  Ind.  16,  17  N.  E.  687;  City  of 
Frankfort  v.  Irvin  (Ind..  App.;  decided  De- 
cember 18,  1904)  72  N.  E.  652. 

It  Is  also  insisted  that  damages  should 
not  have  been  allowed  upon  the  theory  of  a 
permanent  injury  to  appellee's  property. 
Appellee  had  a  distinct  Interest  In  the  way 
In  front  of  her  premises,  which  Included  the 
right  to  have  the  way  kept  open  as  her 
means  at  ingress  to  and  egress  from  the 
land.  In  so  far  as  this  way  was  a  necessary 
means  of  access  to  her  land,  it  was  no  less 
m.  valuable  property  right  than  the  land  it- 
self. Appellant  had  the  right  to  build  Its 
road  where  it  did  build  it,  but  in  so  doing  it 
could  not  destroy  or  interfere  with  this  Indl- 
-ridual  property  right  without  making  com- 
pensation for  any  injury  or  damage  directly 
resulting  from  such  Interference  or  destruc- 
tion. As  to  appellee,  the  railroad  track  is  an 
unlawful  obstruction.  Her  rights  are  in  no 
■wise  affected  by  the  permission  given  by  the 
pnbUc  authorities.  Her  private  and  Indivldr 
nal  Intvest  In  the  way  had  not  been  ac- 
quired. The  injury  to  her  property  is  per- 
manent. By  her  suit  for  damages  she  recog- 
nises the  right  of  appellant  to  continue  the 
I  9t  the  way  for  its  road,  and  la  entitled  to 


damages  on  Che  theory  of  a  permanent  depre- 
dation In  the  value  of  the  property  that  has 
been  Injured.  See  Indiana,  etc,  By.  Co.  t. 
Eberic  110  Ind.  642,  11  N.  B.  467,  69  Am. 
Rep.  226,  and  cases  there  cited;  Pittsburgh, 
etc..  By.  Co.  v.  Noftsger,  supra;  Boss  v. 
Thompson,  78  Ind.  00;  Harding  t.  Cowgar, 
127  Ind.  246,  26  N.  E.  799. 

Some  question  Is  made  that  the  verdict  la 
not  sustained  by  sufficient  evidence.  But  a 
careful  consideration  of  the  record  discloses 
some  evidence  to  support  the  verdict  W* 
find  no  reversible  error.  In  th«  record. 

Judgment  affirmed. 


(M  Ind.  App.  4S9 
SIIiVER,    BURDBTT    ft   00.    v.    INDIANA 
STATE  BOARD  OF  EDUCATION  et 
al.    (No.  6,23&)» 

(Appellate  Court  of  Indiana.    Dec  18,  1004.) 

BOHOOLS— TKBT   BOOKS— CORTBAOT  VOS  lUBVI- 

SlOIf— KSBaNTIAU  or  COITTKAOT 

—ESTOPPEL. 

1.  BnmsP  Ann.  St  1901,  {  6890,  provides  that 
whenever  the  contractor  for  furnUhinK  school 
books  shall  have  filed  with  the  State  Superin- 
tendent of  Instmotion  his  consent  in  writing  t» 
a  revision,  and  the  State  Board  of  Schoolteok 
Conuniaeioners  shall  determine  that  a  revision 
is  needed,  it  shall  be  lawful  for  audi  b(»rd  to 
order  a  revision.  It  is  provided  that  the  board 
shall  select  a '  competent  author  to  revise  th* 
books,  that  the  cost  of  such  revision  shall  he- 
paid  by  the  contractor,  and  the  cost  be  first 
agreed  on  by  the  board  and  contractor.  Sec- 
tion 6891  provides  that  the  manuscript  of  the 
revision  shall  be  furnished  to  the  acceptance 
and  satisfaction  of  the  board,  and  by  section 
6S95  a  written  contract  is  required  for  the  fur- 
nishing of  the  revised  books,  and  the  contractor 
is  to  execute  a  bond.  A  contractor  who  had 
been  furnishing  a  certain  text-book  for  the- 
schools  wrote  a  letter  to  the  board  consenting 
to  a  revision  of  the  book.  Thereafter  the  board 
resolved  on  a  revision  to  be  made  satisfactory  to 
the  board,  and  subsequently  the  board  wrote  the 
contractor  that  it  was  willing  to  co-operate  with 
him  in  revising  the  book,  and  surgested  two  per- 
sons as  projjcr  men  to  make  the  revision,  bat 
left  the  actual  selection  to  the  contractor, 
whereupon  the  contractor  employed  the  persons- 
suggested,  who  made  the  revision.  Held,  that 
such  transactions  did  not  constitute  a  contract 
enforceable  against  the  board,  the  conditions  of 
the  statute  not  being  complied  with. 

2.  One  dealing  with  the  SUte  Board  of  School 
Commissioners,  the  power  of  which  Is  merely 
statutory,  is  bound  to  know  the  laws  governing 
the  powers  of  the  board,  and  no  estoppel  can 
be  created  by  the  acts  of  such  board  in  excess  of 
its  statutory  powers. 

3.  In  order  to  constitute  an  estoppel  by  con- 
duct, there  must  be  knowledge  on  the  part  of 
the  one  sought  to  be  estopped,  and  want  ot 
knowledge  on  the  part  of  the  other,  or  some  con- 
cealment or  misrepresentation  on  the  part  ot 
the  former. 

Appeal  from  Superior  Court;  Marion  Coun> 
ty;   J.  It.  McMasters,  Judge. 

Suit  by  Silver,  Burdett  ft  Co.  against  tha 
Indiana  State  Board  of  Education,  to  enjoin 
the  State  Board  of  School  Commissionera, 
and  the  members  thereof,  from  making  a 
contract  with  a  publisher  to  famish  certain 
text-books  for  the  public  schools.    From  a 

•Rebeaxlng  denied.    Transter  denied. 
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judgment  In  favor  of  defendants,  complain- 
ant appeals.    Affirmed. 
On  rehearing,  see  71  N.  B.  667. 

Robert  W.  McBride,  for  appellant.  0.  W. 
Miller,  C.  C.  .Hadley,  L.  Q.  Rothschild,  "W.  0. 
Geake,  and  Jas.  W.  Noel,  for  appellees. 

WILEY,  J.  On  the  Joint  petition  of  the 
parties,  this  cause  was  advanced. 
.  Appellant  brought  a  suit  in  equity  to  en- 
join the  St&te  Board  of  School  Commission- 
ers, and  the  Individual  members  thereof, 
from  entering  into  a  contract,  with  D.  C. 
Heath  &  Co.,  a  book  publishing  corporation, 
to  furnish  certain  text-books  for  the  use  of 
the  public  schools  of  the  state.  A  tempo- 
rary restraining  order  was  issued:  appellees 
appeared  and  filed  a  demurrer  to  the  com- 
plaint, which  demurrer  was  sustained;  the 
appellant  refused  to  plead  further;  the  tem- 
porary Injunction  was  dissolved,  and  judg- 
ment rendered  against  appellant  for  costs. 

The  only  question  presented  by  the  as- 
signment of  error  Is  the  overruling  of  the  de- 
murrer to  the  complaint.  The  cause  Is  of 
such  Importance,  not  only  to  the  parties  liti- 
gant, but  to  the  public  as  well,  that  a  full 
statement  of  the  facts  relied  upon  should  be 
made. 

By  Its  complaint,  appellant  avers  that  it 
is  in  the  business  of  publishing  and  selling 
the  arithmetic  known  as  "Notmal  Course  In 
Numbers,  by  John  W.  Cook  and  Nebraska 
Cropsey";  that  tlie  appellee  the  Indiana 
State  Board  of  Bducatlon  is  a  board  created 
by  statute,  and  clothed  with  powers  relating 
to  the  administration  of  the  public  school 
system;  that  the  appellee  the  Indiana  State 
Board  of  Education  constitutes  ex  officio  the 
State  Board  of  School  Commlsstoners,  with 
certain  powers  concerning  the  selection  and 
adoption  of  text-books,  and  of  causing,  from 
time  to  time,  revisions  to  be  made  thereof, 
and  with  the  power  to  contract  for  the  sup- 
ply of  said  books  for  use  in  the  public 
schools. 

It  is  further  averred  that  on  the  27th  of 
April,  1S99,  the  appellees  entered  into  a 
written  contract  with  appellant,  by  virtue 
of  which  appellant  agreed  to  furnish  certain 
books  for  use  in  the  public  schools,  among 
them  being  the  "Normal  Course  In  Numbers, 
by  John  W.  Cook  and  Nebraska  Cropsey"; 
that  by  said  contract  appellant  further  agreed 
to  furnish  said  books  in  exchange  for  books 
of  corresponding  grades  in  the  hands  of  the 
pnpils  of  the  schools  at  designated  prices. 
The  contract  I)ound  appellant  to  maintain 
and  furnish  said  books,  equal  in  all  respects 
to  the  standard  text-books,  as  provided  by 
law.  Further,  that,  in  compliance  with  the 
law,  appellant  entered  Into  a  bond,  with  ap- 
proved surety,  in-  the  penalty  of  $30,000,  con- 
ditioned for  the  faithful  performance  of  its 
contract;  that  by  said  contract  appellant 
acquired  the  right,  for  a  term  of  five  years, 
to  furnish  the  Ix>ok8  therein  described  for 


all  the  public  schools  of  the  state,  and  tliat 
It  has  kept  all  of  the  requirements  and  per- 
formed all  of  the  conditions  of  its  contract. 
■  It  is  next  averred  that  on  the  14tb  of  No- 
vember, 1902,  the  said  board  took  the  follow- 
ing action,  as  exemplified  by  its  recordL,  to- 
wit: 

"As  the  state's  contracts  with  certain  pub- 
lishing companies  will  expire  In  about  one 
year  and  a  half.  It  was  deemed  advisable  to 
consider  for  a  time,  in  a  preliminary  -way, 
the  question  of  ordering  a  revision  of  some 
of  the  text-books.  The  whole  subject  was 
discussed  Informally  at  some  length. 

"Heretofore,  when  extensive  revisions  have 
been  ordered.  It  has  been  found  that  the  time 
allowed  for  such  revisions  has  not  been  snf- 
ficlent,  and  in  a  number  of  cases  the  revised 
books  were  not  ready  for  distribution  on  the 
opening  of  the  schools  at  the  beginning  of  tlie 
year.  That  more  time  may  be  given  for  re- 
vising any  texts  that  It  may  be  found  neces- 
sary to  revise,  and  thus  have  them  ready  in 
good  time  for  use  in  the  schools.  It  was  re- 
solved by  the  board  to  meet  on  Thursday. 
December  18,  at  10:30  a.  m.,  as  a  board  of 
school  text  commissioners,  to  decide  whether 
any  of  the  text-books  now  in  use  shall  be  re- 
vised and  the  contracts  for  the  same  renew- 
ed. 

"The  following  committee  was  appointed 
-to  consider  and  report  to  the  board  at  Its 
December  meeting,  in  general,  what  revi- 
sions would  be  necessary  to  make  the  books 
more  acceptable  to  the  board  and  the  teach- 
ers of  the  state;  also  to  ascertain  whether 
the  publishers  would  consent  to  such  revi- 
sions as  the  board  might  think  proper  to  or- 
der: 

"Arithmetics:  Presidents  Parsons  and  Bry- 
an and  Supt.  Cooley. 

"*  •  *  And  thereafter  the  following  ac- 
tion was  taken,  as  shown  by  the  minutes  of  a 
meeting  of  said  board  held  December  17, 
1902.  as  follows: 

"The  committee  on  the  revisions  of  arith- 
metic submitted  the  following  report: 

"To  the  State  Board  of  School  Commission- 
ers-—Gentlemen:  On  the  14th  day  of  last 
November  we  were  appointed  a  committee 
to  consider  and  report  to  the  l>oard  at  its 
December  meeting — first,  whether  the  pul>- 
llshers  of  the  arithmetic  now  in  use  in  pulv 
11c  schools  of  the  state  would  consent  to  such 
revisions  as  the  board  might  think  prop<>r 
to  order;  and,  second,  what  revisions  in  gen- 
eral would  be  necessary  to  make  the  books 
more  acceptable  to  the  board  and  the  teach- 
ers of  the  state.  We  beg  to  report  as  fol- 
lows: 

"First  As  the  correspondence  herewith 
submitted  and  made  a  part  of  this  report 
shows,  Silver,  Burdett  ft  Company,  the  pub- 
lishers of  the  arithmetics,  express  their  en- 
tire willingness  to  make  any  changes  in  ei- 
ther or  both  of  the  arithmetics  which  this 
board  may  direct,  or  that  will  meet  the  ajh 
proval  of  the  board. 
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"Second.  On  educational  and  economic 
grounds  tlie  committee  is  In  favor  of  retain- 
ing the  books  and  contracting  for  the  same 
for  another  period  of  five  years,  If  they  can 
be  made  acceptable  to  the  State  Board  of 
School  Commissioners.  We  favor  the  revi- 
sion and  the  readoptlon  of  these  books,  \tpoa 
the  following  conditions: 

"(1)  The  responsibility  for  making  the 
books  acceptable  to  the  board  shall  rest  en- 
tirely with  the  publishers,  and  not  with  this 
board  or  a  committee  of  the  same. 

"(2)  That  the  omissions,  insertions  of  new 
matter  of  all  kinds,  and  all  proposed  chan^ 
ges  in  the  books  now  in  use,  be  presented  to 
the  board  for  its  consideration  not  later  than 
January  1,  1904. 

"(8)  The  board  expressly  reserves  the  right 
to  reject  the  books  as  revised  if,  when  sub- 
mitted at  the  time  named — January  1, 1904 — 
tbey  should  not  be  acceptable,  and  to  receive 
and  consider  bids  from  other  publishers  to 
furnish  texts  In  arithmetic. 

"(4)  A  committee  of  three  shall  be  ap- 
pointed by  the  president  of  the  board  to  con- 
fer and  advise  with  the  publishers  as  the  re- 
vision proceeds,  and  to  serve  as  a  medium  of 
communication  between  the  publishers  and 
the  board;  but  such  committee  shall  have 
no  power  to  bind  the  board  in  accepting  any 
of  the  changes  or  revisions  proposed,  or  in  the 
final  acceptance  or  rejection  of  the  books. 

"(5)  If,  when  revised  books  shall  be  pre- 
sented to  the  board  for  adoption  or  rejection. 
It  shall  be  considered  by  the  board  impracti- 
cable to  use  both  the  revised  books  and  the 
old  books  with  the  same  classes,  the  publish- 
ers shall  agree  to  give  an  exchange  price  of 
twenty-flve  cents  on  the  elementary  arith- 
metic, and  thirty-five  cents  on  the  advanced 
arithmetic." 

The  complaint  then  alleges  that,  after  the 
foregoing  meetings  of  said  board,  appellant 
addressed  to  It  a  letter  dated  November  29, 
1902,  In  which  It  expressed  its  consent  to  a 
revision  of  the  arithmetics.  We  copy  the 
following  from  the  letter:  "We  shall  be 
pleased  to  co-operate  with  your  board,  act- 
ing as  a  whole  or  represented  through  a 
committee,  to  the  fullest  extent  possible  in 
making  such  revision  in  the  arithmetics  as 
your  board  may  decide  will  best  meet  the 
Interests  and  requirements  of  the  schools  of 
your  state.  In  short,  whatever  changes  In 
tbe  line  of  revision  in  the  present  editions 
may  seem  necessary  to  your  board,  we,  as 
publishers  of  the  arithmetics,  will  cheerfully 
make." 

It  is  further  averred  that  at  a  meeting  of 
tbe  board  a  motion  was  made  and  unani- 
mously adopted  that  tbe  Cook-Cropsey  Arith- 
metic then  in  use  be  revised,  and  that  an 
advisory  committee  of  three  be  appointed  for 
consultation  with  the  publishers,  provided 
tbat  neither  the  committee  nor  tbe  board  of 
education  should  be  committed  to  the  adop> 
tloD  of  the  revised  text-books  unless  they 
should  be  made  satisfactory  to  the  board  on 


or  before  January  1, 1904;  and  provided,  fur- 
ther, that  satisfactory  exchange  conditions 
be  made  In  case  the  revised  books  could  not 
be  used  iu  classes  with  the  old  books.  It  is 
then  averred  that  said  committee  was  ap- 
pointed, and  consisted  of  W.  W.  Parsons, 
W.  L.  Bryan,  and  F.  W.  Cooley. 

The  complaint  then  avers  that  on  the  13th 
of  January,  1903,  ttie  president  of  tbe  In- 
diana State  Board  of  Schoolbook  Commis- 
sioners addressed,  a  letter  to  appellant,  in 
which  he  acluiowledged  the  receipt  of  ap- 
pellant's letter,  consenting  to  a  revision  of 
the  books  named,  and  communicating  the 
fact  that  the  board  had  passed  a  resolution 
to  the  effect  tbat  the  Cook-Oropsey  arith- 
metics should  be  revised;  that  a  committee 
had  been  appointed  for  that  purpose;  and 
further  advising  appellant  that  neither  the 
board  nor  the  committee  should  be  commit- 
ted to  the  adoption  of  tbe  revised  books  un- 
less they  should  be  made  satisfactory  to  the 
board  on  or  before  January  1,  1904;  and, 
futher,  that  satisfactory  exchange  conditions 
could  be  made.  In  that  letter  the  appellant 
was  further  advised  that  the  board  would  be 
glad  to  have  addressed  to  its  president  a 
communication  from  appellant  accepting  the 
conditions  and 'terms  of  the  order  so  made, 
and  advising  appellant  to  proceed  with  tbe 
committee  named. 

It  is  further  averred  that  on  the  17th  of 
January,  1903,  appellant  replied  to  that  let- 
ter, giving  its  consent,  and  accepting  the  con- 
ditions and  terms  Imposed  for  the  revision 
of  the  books. 

It  is  then  averred  that  on  the  3d  day  of 
February,  1903,  the  said  advisory  committee 
addressed  a  letter  to  appellant  as  follows: 
"The  committee  of  the  State  Board  of  Edu- 
cation on  the  revision  of  arithmetics  held  a 
meeting  in  this  dty  yesterday.  You  will 
recall  that  the  original  action  of  the  State 
Board  of  Education  leaves  the  publishers  of 
the  various  text-books  wholly  responsible 
for  making  revisions  acceptable  to  the  State 
Board.  Heretofore  committees  have  been 
appointed  that  have  supervised  the  work  of 
revising  the  books,  but  by  this  recent  action 
the  matter  of  revision  is  wholly  In  the  hands 
of  the  publishers.  The  committee  Is  an  ad- 
visory committee  only,  but  it  is  quite  will- 
ing to  co-operate  as  fully  as  possible  with 
the  publishers  in  their  efforts  to  revise  the 
books  In  the  most  satisfactory  manner.  Tbe 
committee  takes  the  liberty  to  suggest  that 
Prof.  O.  L.  Kelso,  of  the  department  of 
mathematics  in  Indiana  State  Normal  School, 
and  Dr.  Robert  J.  Aley,  of  the  department  of 
mathematics  In  Indiana  University,  would. 
In  the  opinion  of  the  committee,  be  excellent 
men  for  yon  to  employ  to  make  this  revision. 
Ton  are  at  entire  liberty,  however,  if  yon 
desire  to  do  so,  to  employ  other  persons  for 
this  work.  The  committee  only  suggests 
and  recommends  these  gentlemen  for  your 
consideration,  leaving  the  matter  of  selecting 
tbe  revisers  and  the  work  of  revision  entirely 


Digitized  by 


Google 


S32 


72  NOBTHBASIBBN  BBPOSXIIS. 


Qai. 


iB  your  handa.*  That  on  the  19th  of  Feb- 
rnaiT,  1903,  appellant  replied  to  that  letter 
MB  toUows:  "We  have  been  pleased  to  act 
vpon  tne  suggestion  made  by  your  commit- 
tee, and  have  entered  Into  an  agreement 
with  Dr.  Kobert  J.  Aley,  of  the  Indiana  XJnl- 
yersity,  and  Prof.  O.  L.  Kelso,  of  the  Indiana 
State  Normal  School,  to  conduct  the  revlsioa 
of  the  books,  and  we  feel  assured  that  the 
work  will  be  done  in  a  thoroughly  satisfac- 
tory manner.  We  can  assure  your  commit- 
tee that  we  shall  co-operate  with  these  gen- 
tlemen and  aid  them  to  the  best  of  our 
ability  In  the  work  that  they  have  under^ 
taken." 

The  complaint  then  avers  that,  acting  on 
the  suggestion  of  said  committee.  It  employ- 
ed Robert  J.  Aley  and  Oscar  Lk  Kelso  to 
perform  the  necessary  work  of  revision;  that 
the  said  boards,  nor  either  of  them,  agreed 
with  appellant  upon' the  cost  and  expense  of 
snch  revision,  nor  did  they  or  either  of  them 
snggest  such  agreement,  but  that  appellant 
voluntarily  contracted  and  agreed  with  said 
Aley  and  KelBo  to  make  said  revision  for  the 
compensation  of  $2,500,  which  it  paid,  and 
that  said  revisers,  acting  under  and  in  pur- 
suance of  their  contract,  entered  upon  a 
complete  revision  of  said  books;  that  said 
revision  when  completed  was  submitted  to 
the  Indiana  Board  of  Education  and  said 
State  Board  of  School  Commissioners  on  the 
Ist  day  of  January,  1904. 

Appellant  further  avers  that  all  the  cost 
and  expense  of  said  revision,  aggregating 
tSflOQ,  was  paid  by  It  The  complaint  then 
makes  the  following  averment:  "Plaintiff 
further  avers  that  by  reason  of  the  premises, 
and  by  reason  of  Its  compliance  with  each 
and  all  of  the  aforesaid  requirements  made 
by  said  Indiana  State  Board  of  Education 
and  said  State  Board  of  School  Commission- 
era  for  the  state  of  Indiana,  It  became  and 
was  enUUed  to  a  renewal  of  its  said  con- 
tract for  another  term  of  five  years,  and 
that  by  virtue  thereof  its  said  contract  was 
thus  renewed  and  extended,  and  the  valuable 
rights  secured  to  it  by  said  contract  were  In 
like  manner,  and  for  said  fnll  additional 
period  of  five  years,  thns  renewed  and  ex- 
tended." 

It  is  further  averred  that  appellees.  In  ut- 
ter disregard  of  apijellanf  s  rights  in  the 
premises,  and  before  January  1,  1904,  ad- 
vertised for  bids  from  publishers  of  school- 
books  for  furnishing  said  books  to  take  the 
place  of  said  books  thus  revised,  and  that  on 
the  Stb  and  9th  days  of  March,  1904,  acting 
■MM  B  State  board  of  school  commlssionera, 
awarded  to  D.  C.  Heath  &  Co.  a  contract 
for  supplying  to  the  schools  of  the  state  a 
•et  of  books  designed  and  intended  to  take 
the  place  of  those  which  plaintiff  is  and  was 
under  contract  to  furnish  to  said  schools, 
and  thereby  undertook  and  assumed  to  ab- 
rogate and  annul  plaintiff's  rights  in  the 
premliies.  and  to  rnm-el  and  sot  aside  plain- 
iUTs  said  contract,  which  bad,  by  the  revi- 


sion of  said  books,  been  eontlnned  and  re- 
newed for  an  additional  period  of  five  years 
from  the  2Tth  day  of  April,  1904.  That  the 
rights  which  said  board  thus  attempted  to 
take  from  appellant  were  of  the  value  of 
f  15,000  per  annum,  and  that  the  action  thus 
taken,  if  appellees  are  permitted  to  consum- 
mate the  same,  would  work  a  great  and 
Irreparable  injury  to  appellant,  for  wliich  it 
could  not  be  compensated  in  damages. 

It  is  further  averred  that  the  books  at- 
tempted to  be  adopted  by  api)ellees,  and  for 
which  said  contract  had  been  awarded  to 
Heath  &  Co.,  were  and  are  imperfect  and 
Incomplete,  and  that  In  the  adoption  of  said 
books,  and  in  the  order  directing  and  mak- 
ing the  contract  for  awarding  the  same,  it 
was  by  said  board  directed  that  the  con- 
tract with  Heath  &  Oo.  should  be  executed 
only  after  said  imperfections  and  defects  had 
been  corrected  and  remedied,  and  that  said 
board  authorized  and  directed  appellees  Cot- 
ton and  Parsons,  respectively,  the  president 
and  secretary  of  the  said  board,  to  execute 
the  contract  with  said  Heath  &  Oo.  on  be- 
half of  the  state  after  such  corrections  had 
been  made. 

It  is  finally  averred  that  notwithstanding 
appellant's  rights  In  the  premises,  and  not- 
withstanding the  condition  attached  to  the 
order  of  said  board  providing  for  the  correc- 
tions of  said  errors  and  Imperfections  in  said 
books  proposed  to  be  contracted  for,  appel- 
lees are  now  proposing  and  threatening  at 
once  to  execute  a  ccmtract  with  Heath  &  Co. 
without  said  errors  and  imperfections  hav- 
ing been  completed,  the  effect  of  which,  if 
duly  executed,  would  be  to  set  aside  plain- 
tiff's contract  and  to  deprive  it  of  all  the 
valuable  rights  secured  to  it  thereby,  and 
that  it  is  informed  and  believes,  and  so 
charges  as  a  fact  that,  unless  a  temporary 
injunction  be  issued,  said  contract  will  be  at 
once  executed,  to  its  detriment  etc 

While  appellant's  learned  counsel  has  stat- 
ed several  propositions,  and  ably  and  earnest- 
ly discussed  them,  the  grroundwork  of  his 
entire  argument  Is  substantially  laid  under 
the  first  and  we  give  it  in  his  own  language: 
"The  appellants,  by  their  contract  of  April 
27,  1899,  acquired  not  only  a  contract  right 
for  the  period  of  five  years  specified  in  the 
contract  bnt  also,  by  the  statute,  acquired  a 
contingent  contract  right  extending  indefi- 
nitely beyond  the  term  of  five  years  by  virtue 
Of  the  following,  which  we  quote  from  sec- 
tion 5891,  Bums'  Ann.  St  1901,  supra:  'And 
at  the  exphration  of  any  contract  now  la  ez- 
latence,  or  which  may  hereafter  be  made  by 
the  State  Board  of  School  Book  CommlBsIon- 
ers  for  furnishing  books  in  the  common 
schools  of  the  state  of  Indiana,  the  hooka 
then  in  use  in  the  common  sctaools  of  tldi 
state  under  snch  contract  shall  be  conttnoed 
In  use  therein,  at  the  same  price,  and  upon 
the  same  terms  and  conditions,  until -snch 
time  or  times  as  the  State  Board  of  Scbool- 
book  OommlaHloaem  ahall  determlna  tbat  A 
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re-rMoD  thereof  Is  necessary  for  the  best  in- 
terests of  the  school,  -when  such  revlBlon 
shall  be  made  or  a  new  book  contracted  for 
and  Introduced  for  use  in  the  schools  as'  here- 
inbefore specified.'  "  Counsel  further  con- 
tends that  nnder  the  statute  the  board  Is 
required  to  chooee  between  one  of  two 
cooraes^  yb.,  (a)  revlae  the  bo<&s  in  nae^  or 
<b)  advertise  for  new  books.  In  view  of  this 
position  assumed,  counsel  assects  that  the 
"reTlalon  adopted  by  the  board  December  17, 
1902,  and  the  written  acceptance  by  the  ap- 
pellanta  [app^ant]  dsted  January  17,  lOOa, 
and  filed  with  the  board,  constituted  a  cemr 
plete  and  valid  contract,  into  which  the  law 
entered  aa  an  essential  pert";  that  that  con- 
tract bound  tbe  board  tohave  the. books  re- 
vised under  its  direction,  and  that  It  could 
pnrsue  no  oQisr  course.  It  we-  have  not  mis- 
taken appellant's  contention,  we  have  fairly 
stated  it 

Hie  deciaioD  of  the  avestlons  Involved  de- 
pends largely  iQ>on  the  construction  of  cer- 
tain Btatntes  by  vi^ue  of  which  the  State 
Board  of  Bducatl<m  and  State  Board  of 
Schoolbook  Commissioners  are  authorized  to 
act  and '  provide  for  schoolbooks*  to  be  used 
in  the  public  schools.  These  two  boards  are 
creatures  of  statutes,  and  their  duties  and 
powers  are  wholly  prescribed  by  statute  It 
is  therefore  Important  first  to  look  to  the 
statute  for  guidance. 

For  some  years  prior  to  1888  the  school- 
book  question  in  this  state  had  attracted 
much  attention,  and  was  of  such  vital  im- 
portance that  the  lieglslatare  wisely  assert- 
ed its  authority,  and  in  1889  passed  the  in- 
itial act,  by  virtue  of  which  the  state  might 
prescribe  the  books  that  should  be  used. 
Acts  1889,  p.  74,  c  50.  In  1891  (Acts  1891, 
p.  98,  c  80),  the  Legislature  passed  an  act 
supplementary  to  the  act  of  1889  (Acts  1889, 
p.  74,  c.  50),  supra,  by  which  additional  du- 
ties were  imposed  upon  the  State  Board  of 
Schoolbook  Commissioners,  and  additional 
provisions  made  for  furnishing  books  for  the 
pubUc  schools.  In  1893  (Acts  1893,  p.  16a 
c  83,  i  9)  the  Legislature  passed  another  act 
pertaining  to  the  same  subject-matter. 
Counsel  refer  to  this  latter  act  as  an  amend- 
ment to  the  former  act  or  acts,  but  it  is  not 
an  amendment,  but,  as  indicated  by  the  title, 
it  is  an  act  "further  regulating  the  furnish- 
ing of  books  for  use  in  the  common  schools; 
•  •  •  providing  for  the  revision  of  such 
books  at  the-  cost  of  the  contractors,  when 
deemed  necessary  by  the  State  Board  of 
School  Commlsaloners.  and  their  continuance 
in  use  when  so  revised,"  etc. 

Those  provisions  of  the  statute  which  per- 
tain to  the  revision  of  the  books  In  use  are 
the  only  ones  to  be  considered,  for  the  rights 
of  the  parties  must  be  determined  by  them. 
Ttie  statutes  under  which  the  parties  are 
contending  for  their  respective  rights  have 
not  been  the  subject  of  Judicial  interpreta- 
tion or  construction,  and  hence  the  questions 
involved  are,  to  that  etteut.  pioneer.  The 
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language  of  the  statutes  is  plain,  and  we  do 
not  think  they  are  difficult  to  interpret  or 
«onstxue. 

That  the  duty  and  authority  of  the  board 
in  tfie  premises  may  clearly  appear,  we  quote 
the  statute  In  full,  upon  which  we  must  de- 
termine whether  or  not  a  binding  contract 
was  entered  into  I>«tw«en  it  and  appellant 
whereby  the  latter  revised  the  books  it  had 
been  furnishing,  and  whether  or  not  the 
board  was  required  to  eontract  for  the  books, 
so  revised,  for  an  additional  period  of  five 
years.  The  section  providing  for  the  revision 
of  school  books  is  section  %  a  9S,  p.  168, 
of  the  act  of  1803,  being  section  5800  of 
Bums'  Ann.  St.  1901,  and  It  is  as  follows: 

"Whenever  tlie  contractors  for  furnishing 
books  for  use  in  the  common  schools,  under 
the  provisions  of'  existing  laws  hereinbefore 
specified,  sbali  have  filed  with  the  State  Su- 
perintendent of  Public  Instruction,  their  con- 
sent in  writing  to  the  rev)aioo,-or  the  intro- 
duction of  an  Intermediate  book,  as  herein- 
after provided,  duly  executed  by  tbem,  and 
the  State  Board  of  School  Book  Commission- 
ers shall  determine  that  a  revision  is  needed 
of  any  or  all  of  the  books  in  use  In  the  com- 
mon schools  under  conttnact  made  pursuant 
to  law,  or  that  an  lntermed4ate  grammar  or 
language  lessons  Is  needed,  then  it  shall  be 
lawful  for  the  State  Board  of  School  Book 
Commissioners  to  order  a  revision  to  be 
made  of  any  or  all  of  such  books  as  in  their 
Judgment  may  be  found  necessary  for  the 
welfare  of  the  common  schools  of  the  state. 
in  the  manner  and  under  the  conditions  fol- 
lowing: The  said  Board  of  School  Book 
Commissioners  shall  select  a  competent  au- 
thor or  authors  to  perform  the  work  of  re- 
vision of  the  subject-matter  of  such  book  or 
books  so  ordered  to  be  revised.  The  entire 
cost  of  such  revision,  inclndlag  the  manu- 
seript,  illustrations,  engravings,  maps  and 
plates  therefor,  shall  be  paid  by  the  con- 
tractor or  contractors  who  may,'  at  the  time 
of  such  revision  be  required  to  furnish  such 
book  or  books  under  thedr  contract  with  the 
state.  The  cost  and  expense,  however,  ot 
such  revl8i<Hi  shall  first  be  agne^  upon  by 
the  State  Board  of  School  Book  Commission- 
ers and  the  contractw  or  contractors  before 
such  work  of  revision  is-  commenced:  pro- 
vided, if  said  board  and  contractor  or  con- 
tractors shall,  for  a  period  of  sixty  days 
after  an  estimate  of  the  cost  of  any  proposed 
revision  has  been  fnmi^ed  by  such  State 
Board  to  the  contractor,  be-  unable  to  agree 
upon  an  amount,  which,  in  the  opinion  of 
such  State  Board,  would  be  necessary  to 
cover  tlie  cost  of  any  such  revision,  then  the 
said  State  Board  may  advertise  for  bids 
from  publishers  of  school  books  for  furnish- 
ing such  book  or  books,  the  cost  of  revision 
of  which  could  not  be  agreed  upon;  and  In 
such  advertisement,  selecting  and  contract- 
ing for  such  book  or  books,  the  said  board 
shall  be  governed  by  the  provisions  of  law 
now  in  force  respecting  such  mattera.  •  •  •" 
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So  much  of  section  10,  c.  93,  p.  169,  of  the 
act  of  1S93  (section  5891,  Burns'  Ann.  St 
1901),  as  Is  pertinent  to  the  decision  of  the 
questions  Involved  Is  as  follows: 

"Whenever  the  revision  of  any  book  or 
series  of  books  shall  be  determined  upon  by 
the  State  Board  of  School  Book  Commission- 
ers, and  they  shall  have  contracted  with  an 
author  or  authors  to  furnish  the  manuscript 
for  such  revision,  sufBdeut  time  shall  be  given 
to  the  aathor  In  which  to  perform  the  work  of 
revising  the  subject-matter  of  such  book  to 
the  acceptance  and  satisfaction  of  sucb 
board.    »    •    • 

"And  at  the  expiration  of  any  contract 
now  in  existence  or  which  may  hereafter 
be  made  by  the  State  Board  of  School  Book 
Ck>mmlBSloner8  for  furnishing  books  for  use 
In  the  common  schools  of  the  state  of  In- 
diana, tiie  books  then  In  use  In  the  common 
schools  of  this  state  under  such  contract 
shall  be  continued  In  use  therein  at  the  same 
price,  and  upon  the  same  terms  and  condi- 
tions, until  such  time  or  times  as  the  State 
Board  of  School  Book  Commissioners  shall 
determine  that  a  revision  thereof  Is  neces- 
sary for  the  best  interests  of  the  schools, 
when  such  revision  shall  be  made  or  a  new 
book  contracted  for  and  Introduced  for  use 
In  the  schools  as  hereinbefore  specified. 

"Provided,  that  at  the  expiration  of  any 
such  contract  the  State  Board  of  School  Book 
Commissioners  shall  require  such  contractor 
or  contractors  furnishing  such  books  to  ex- 
ecute a  new  bond,  conditioned  that  they  will 
continue  to  execute  such  contract  in  all  re- 
gards as  they  had  theretofore  executed  the 
original  contract    •    •    • 

"And,  provided,  further  that  nothing  In 
this  act  contained  shall  be  construed  to  pre- 
vent the  State  Board  of  School  Book  Com- 
missioners from  exercising  their  discretion 
in  deciding  whether  they  shall  order  any  of 
the  books  already  in  use  under  contract  to 
be  revised,  or  whether  Instead  they  shall  ad- 
vertise for  books  to  be  adopted  Instead  of 
said  books  already  in  use." 

While  section  14,  c.  93,  p.  178,  of  the  act 
of  1893  (section  5895  Bums'  Ann.  St.  1901), 
may  not  have  direct  bearing  upon  the  deci- 
sion of  the  case,  yet  we  quote  It,  because  It 
Indicates  the  final  step  In  the  proceedings 
for  a  revision  of  schoolbooks.  It  Is  as  fol- 
lows: 

".'5895.  Whenever  any  book  or  series  of 
books  shall  be  revised  by  order  of  the  State 
Board  of  School  Book  Commissioners,  such 
book  or  books,  when  completed  and  ready 
for  nse  In  the  schools  shall  be  equal  In  every 
respect  to  the  standard  now  fixed  by  law  as 
to  subject-matter,  material,  style  of  binding 
and  mechanical  execution,  and  said  State 
Board,  when  contracting  for  any  such  revi- 
sion, shall  require  the  contractor  or  contract- 
ors to  enter  into  a  written  agreement  for 
the  furnishing  of  such  books  and  to  execute 
bond  with  resident  freehold  sureties  to  the 
acceptance  of  the  Governor  of  this  state  for 


the  faithful  compliance  with  their  contract, 
such  bond  to  be  In  such  amount  as  said  board 
shall  deem  sufllcient  for  the  purposes  con- 
templated." 

Under  these  statutes  and  the  averments  of 
the  complaint,  the  learned  counsel  for  appel- 
lant asserts,  as  a  basic  proposition,  that  ap- 
pellant, by  its   contract  of   April  27,  1899, 
acquired  not  only  a  contract  right  for  the 
period  of  five  years,  but  also,  by  the  ex- 
press provisions  of  the  statute,  acquired  a 
contingent  contract  right  extending  indefinite- 
ly beyond  the  term  of  five  years.    The  cor- 
rectness of  this  proposition  depends  upon  the 
question  whether  or  not  appellant  has  shown 
any  contract  existing  between  It  and  appel- 
lees by  which  a  revision  of  the  books  fur- 
nished by  It  was  made,  and  this  embraces 
the  question  whether  or  not  It  was  made  in 
(larmony  with  the  provisions  of  the  statute, 
and,  if  so  made,  It  should.  In  Justice  to.  all 
parties,  be  enforced.    The  statute  to  which 
we  have  referred  embraces  two  distinct  and 
separate  contingencies,  vlB.:    ((1)  That,  aft- 
er a  series  of  books  have  been  used  for  a  pe- 
riod of  five  years,  the  board  shall  determine 
upon  a  revision  of  the  books  In  use,  or  (2) 
that  a  new  book  or  books  shall  be  contract- 
ed for,  under  the  terms  prescribed  by  the 
statute,  and  introduced  into  the  schools.    In 
any  event,  after  a  book  has  been  agreed 
upon  by  the  board  and  Introduced  Into  the 
schools.  It  shall  remain  in  use  for  a  period 
of  five  years,  and  then  it  may  be  revised 
and  continued  In  use  as  revised,  or  a  new 
book  contracted  for.    This  Is  unquestionably 
both  the  letter  and  the  spirit  of  the  statute. 

The  first  and  all  important  question  for 
decision  Is:  Has  appellant  shown  by  the 
averments  of  its  complaint  a  valid  and  exist- 
ing contract  between  it  and  appellees  by 
which  the  books  It  had  been  furnishing  under 
•its  contract  of  April  27,  1899,  were  to  be  re- 
vised, and,  as  revised,  continued  In  nse  for 
an  additional  period  of  five  years?  A  cor^ 
rect  answer  to  this  Inquiry  will  determine 
the  rights  of  the  respective  parties. 

The  State  Board  of  Eklucatlon  and  the 
State  Board  of  Scboolbook  Oommissloners 
are  creatures  of  leglslatfvc  enactment.  They 
exist  by  virtue  of  the  statute,  and  they  have 
no  power,  and  cannot  exercise  any  authority, 
except  that  which  is  conferred  upon  them  by 
statute.  They  may  be  regarded  as  agents 
of  the  state,  by  virtue  of  which  they  act  for 
the  state  In  the  Interest  of  all  the  people. 
The  scope  of  their  agency  Is  prescribed  by 
statute,  and  by  the  statute  they  are  commis- 
sioned to  do  specific  things,  and  are  directed 
as  to  thb  manner  in  which  they  must  be  done. 
Beyond  the  bounds  of  the  statute  they  can- 
not go,  and  can  only  bind  the  state  ■wtiUe 
acting  within  their  authority.  With  these 
general  propositions  there  is  no  well-gronnd- 
ed  contention. 

By  the  original  act  creating  the  hoard  and 
defining  its  duties  9nd  prescribing  its  povr- 
ers,  a  specific  method  was  provided  by  wblch 
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the  board  could  contract  with  publishers  to 
furnish  text-books  for  the  use  of  the  pupils 
in  the  public  schools;  and,  by  the  supple- 
mentary act  of  1893,  provision  was  made 
for  a  revision  of  books  In  use,  should  such 
revision  be  deemed  advisable  by  the  board, 
and  the  manner  of  making  such  revision 
was  specifically  and  fully  provided.  It  is 
earnestly  and  ably  contended  by  thA  learned 
Attorney  General  that  under  the  provisions  of 
the  statute  no  contract  to  revise  the  books 
was  ever  entered  Into  between  appellant  and 
appellees,  and  hence  appellant  acquired  no 
contractual  rights  under  the  facts  pleaded. 
This  contention  is  based  upon  the  proposi- 
tion that  important  provisions  of  the  statute 
were  not  complied  with,  and  in  the  absence 
of  such  compliance  no  legal  contract  could 
be  made.  It  Is  insisted  that  the  steps  taken, 
as  disclosed  by  the  complaint,  were  only  ten- 
tative and  preliminary  to  the  execution  of  a 
contract,  as  required  by  statute. 

Appellant  is  chargeable  with  a  knowledge 
of  the  law,'  and  hence  It  knew  that  the  board 
could  only  act  and  bind  the  state  by  acting 
In  compliance  with  the  law.  It  was  bound 
to  know  the  scope  and  bounds  of  the  board's 
authority.  Looking  to  the  revision  of  school- 
books  as  provided  by  statute,  it  is  important 
to  comprehend  Just  -what  *»  required  to  be 
done,  and  this  we  must  gather  from  the 
statute  Itself.  Section  9,  c.  93,  p.  168,  of  the 
act  of  1893,  supra,  provides  that,  after  the 
contractor  shall  have  filed  his  consent  in 
writing  for  a  revision  with  the  State  Supers 
intendent  of  Public  Instruction,  It  "shall  be 
lawful  •  •  •  to  order  a  revision  to  be 
made  •  •  •  in  the  manner  and  under  the 
conditions  following."  The  "manner"  and 
"conditions"  are  prescribed  by  statute,  and 
are  these:  (1)  The  board  must  select  a  com- 
petent author  or  authors  to  perform  the  work 
of  revision.  (2)  The  entire  cost  of  such  revi- 
sion shall  be  paid  by  the  contractor  or  con- 
tractors, "who  may,  at  the  time  of  such  revi- 
sion, be  required  to  furnish  such  book  or 
books,  under  their  contract  with  the  state." 
(3)  The  cost  and  expense  of  such  revision 
"shall  first  be  agreed  upon  by  the  State 
Board  of  School  Book  Commissioners  and 
the  contractor  or  contractors,  before  such  re- 
vision Is  commenced."  (4)  Such  board  shall 
contract  with  an  author  or  authors  to  fur- 
nish the  manuscript  toe  such  revision,  "to 
the  acceptance  and  satisfaction  of  such 
board."  (5)  Said  board,  when  contracting 
for  any  revision,  "shall  require  the  contractor 
or  contractors  to  enter  into  a  written  agree- 
ment for  the  furnishing  of  such  books  and  to 
execute  a  bond  •  •  •  for  the  faithful 
compliance  with  their  contract,  such  bond 
to  be  In  snch  sum  as  said  board  shall  deem 
sufBcIent,"  etc.  While  it  Is  not  essential  to 
inquire  into  the  Intention  of  the  Legislature 
In  thus  placing  these  conditions  and  restric- 
tions upon  the  board,  yet  the  Attorney  Gen- 
eral has  made  some  pointed  suggestions 
which  seem  to  be  potinent;  and  which  we 


quote,  as  follows:  "They  are  required  for 
the  public  benefit,  and  for  the  reason  of  pub- 
lic policy.  They  are  Intended  to  secure  (a) 
the  best  ability  for  the  work  of  revision;  (b) 
fair  compensation  for  good  services;  (c)  in- 
dependence of  the  publisher  on  the  part  of 
the  author;  (d)  accountability  of  the  author 
to  the  State  Board,  to  whose  acceptance  and 
satisfactton  the  work  must  be  done;  (e)  se- 
curity to  the  state  that  the  publisher  would 
not  abandon  the  contract  if  it  should  prove 
unprofitable  to  it;  (f)  publicity  as  to  the 
work  and  expense,  which  would  prevent  dis- 
honest collusion."  An  Important  provision 
of  the  law,  and  one  which  has  not  been  dis- 
cussed by  counsel  in  connection  with  the 
X>oint  we  have  in  mind,  is  that  which  re- 
quires the  board  to  contract  with  the  author 
or  authors  to  furnish  the  manuscript  for  the 
revision  to  the  "acceptance  and  satisfaction 
of  the  board."  There  is  but  one  reasonable 
construction  that  can  be  placed  upon  that 
provision,  and  that  is,  that  befere  the  manu- 
script shall  go  into  the  hands  of  the  contract- 
or for  publication,  it  must  first  be  submitted 
to  the  board  for  their  approval.  The  manu- 
script for  the  revision  must  be  to  the  "a<c- 
ceptance  and  satisfaction"  of  the  board,  and 
this  could  not  be  without  Its  submission  to 
and  examination  by  It.  This  Is  an  Important 
provision,  in  that  the  board  is  chargeable 
with  furnishing  for  use  in  the  public  schools 
the  best  possible  books  at  its  command,  and 
in  this  Instance,  the  board  having  reacbed  a 
conclusion  that  the  books  furnished  by  appel- 
lant required  revision,  it  was  the  duty  of 
the  revisers,  and  the  duty  of  the  board  to 
demand,  that  the  manuscript  of  the  revision 
be  first  submitted  to  It,  to  the  end  that  it 
might  be  determined  whether  or  not  It  was 
acceptable  and  satisfactory.  The  language 
of  the  statute  will  not  admit  of  any  otlMr 
construction. 

KefeiTlng  again  to  the  "manner"  and  "con^ 
ditions"  under  which  a  revision  may  be 
made,  it  la  Important  to  note  that,  so  far  ar 
the  complaint  shows,  neither  of  the  five 
above  noted  were  compiled  with,  except  the 
second.  The  board  did  not  select  an  author 
or  authors,  but  merely  suggested  the  names 
of  two  gentlemen  whom  It  recommended  as 
being  competent  to  do  the  work.  The  cost 
and  expense  of  the  revision  was  not  "first" 
agreed  upon  by  the  board  and  the  appellant 
before  the  revision  was  commenced.  The 
board  did  not  contract  with  the  author  or  au- 
thors to  furnish  the  manuscript  to  the  "ac- 
ceptance and  satisfaction"  of  the  board.  The 
board  did  not  require  the  contractor  to  "en- 
ter Into  a  written  agreement"  to  furnish 
books  as  revised,  nor  exact  from  it  a  bond 
condition  for  a  "faithful  compliance  with 
their  contract"  The  "manner  and  condi- 
tions" indicated  must  be  regarded  as  condi- 
tions precedent  to  authorize  the  board  to 
contract  for  such  revision,  and  the  Legisla- 
ture having  prescribed  such  "mann»  and 
conditions,"  and  the  board  being  a  creature 
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of  the  LeglBlature,  !t  conld  cmly  bind  ibe 
state  while  acting  In  harmony  -vrifii  the  stat- 
ute which  created  it  and  conferred  upon  It 
all  the  power  and  authority  it  possesses.  The 
statute  was  not  complied  with,  either  in 
substance  or  effect  The  "manner  and  con- 
ditions" upon  which  a  revision  may  be  made, 
as  prescribed  by  statute,  were  wisely  in- 
grafted into  the  law  to  safeguard  the  best 
Interests  of  the  public  in  raising  the  stand- 
ard and  efficiency  of  tbe  public  schools,  and 
should  not  and  must  not  be  iightly  disregard- 
ed. 

As  far  as  tbe  complaint  goes  In  showing  a 
strict  compliance  with  the  statute  is  that  it 
shows  that  appellant  consented  to  the  revi- 
sion, and  paid  the  entire  cost  thereof.  It  is 
the  firmly  established  rule  that  by  statutory 
boards  or  statutory  officers,  acting  under 
statutes  prescribing  their  duties  aind  confer- 
ring upon  them  powers,  tbe  manner  pre- 
scribed must  be  adopted  and  followed. 
Wrought  Iro9  Bridge  Co.  v.  Board,  Id  Ind. 
App.  672,  676,  48  N.  B.  1050;  Platter  t.  Board, 
103  Ind.  360,  2  N.  £.  544;  Leonard  ▼.  Am. 
Ins.  Co.,  »7  Ind.  299;  Board  v.  Gillies,  138 
Ind.  667,  673,  38  N.  E.  40;  PeCk-Wllllamson, 
etc.,  T.  Steen  School  Xp.,  30  Ind.  App.  637,  66 
N.  £.  909;  Clinton  School  Tp.  t.  Lebanon 
Nat  Bank,  18  Ind.  App.  42,  47  N.  B.  349. 

In  the  case  of  tbe  Wrought  Iron  Bridge 
Co.  T.  Board,  supra,  the  boards  of  commis- 
sioners of  two  counties  oontracted  for  the 
construction  of  a  bridge  over  a  stream  divid- 
ing the  two  counties.  A  contract  was  let,  the 
bridge  constructed  and  accepted,  but  it  was 
held  that  the  appellant  could  not  recover,  be- 
cause the  two  boards  bad  not  complied  with 
the  provisions  of  the  statute  in  letting  the 
contract  In  that  case  the  court  said:  "The 
only  authority  the  boards  of  tbe  two  counties 
bad  to  construct  a  Joint  bridge  is  to  be  deriv- 
ed from  the  statute.  *  •  •  The  condi- 
tions therein  enumerated  must  be  performed 
before  the  exercise  of  this  authority.  If  the 
statute  prescribes  the  manner  in  which  the 
power  shall  be  exercised,  and  the  method 
prescribed  is  disregarded,  and  a  contract  en- 
tered into,  such  contract  is  void.  In  the  case 
at  bar  the  contract  was  made  in  disregard  of 
express  provisions  of  tbe  statute,  and  al- 
though the  bridge  may  be  worth  the  agreed 
price,  and  was  accepted  and  used  by  the  two 
counties,  yet  the  contract  being  void,  could 
not  afterwards  be  ratified  and  made  bind- 
ing." That  was  a  much  stronger  case  for 
the  appellant  than  the  one  now  before  us,  for 
there  a  contract  was  actually  made,  and  the 
work  accepted.  Here  no  contract  was  made 
as  contemplated  by  statute,  and  tbe  revised 
books  were  not  accepted. 

Statutory  boards  and  officers  must  act 
within  tbe  scope  of. their  authority  and  In 
obedience  to  the  dictates  of  tbe  statute  under 
which -they  exercise  authority,  and  when  a 
statutory  method  is  prescribed  they  have  no 
discretion  to  say  when  the  statute  may  be 
strictly  complied  with,  and  when  it  may  not 


be  followed.  Such  boards  and  officexs  can 
only  discharge  the  full  measure  of  their  du- 
ties by  doing  that  which  the  statute  com- 
mands, and  doing  it  in  tbe  manner  prescrib- 
ed. 

Thus  In  Board,  etc.,  ▼.  Gillies,  138  Ind.  667, 
38  N.  E.  40,  it  waa  said:  "Boards  of  county 
commissioners  are  themselves  but  the  crea- 
tures of  the  Xieglslature,  and  they  must  pur- 
sue and  exercise  their  powers  in- strict  com- 
pliance with  the. letter  and  spirit  of  tbe  stat- 
ute. It  is  theirs  to  obey,  not  to  disregard  the 
commands  of  the  lawmaking  power  of  the 
state." 

In  Wrought  Iron  Bridge  Co.  T.  Board  et  al., 
supra,  this  court  said:  'Tt  will  not  do  to 
say  that  In  any  given  case  the  board  may 
determine  for  itself  whether  It  will  follow 
the  statute,  or  disregard  the  statute  and  fol- 
low a  method  of  Its  own.  although  tbe  meth- 
od adopted  and  carried  out  might  produce 
equally  as  good  results  as  that  provided  by 
statute." 

In  Turnpike  Co.  v.  Board,  etc  72  Ind.  226^ 
in  speaking  of  a  duty  of  boards  of  cotmty 
commissioners  as  prescribed  by  tbe  statute, 
the  court  said:  "The  mode  In  which  the 
county  is  bound  to  perform  that  dnty  Is 
specifically  pointed  out  by  the  statute,  and 
a  contract  which  contravenes  that  mode  must 
be  void." 

A  township  trustee  Is  a  statutory  officer, 
and  it  has  many  times  been  held  that  he  can 
bind  tbe  township  only  when  he  does  what 
the  statute  authorizes,  and  does  It  In  tbe 
manner  prescribed.  If  be  exceed  his  author- 
ity, he  cannot  bind  his  township  by  estoppel 
or  otherwise.  Clinton  School  Tp.,  etc.,  v. 
Lebanon  National  Bank,  supra,  and  authori- 
ties there  cited. 

In  First  Nat  Bank  v.  Adams  School  Tpi, 

17  Ind.  App.  S75,  46  N.  E.  832,  it  was  said: 
"A  school  trustee,  like  a  board  of  county  com- 
missioners, whose  duties  are  defined  and  cir- 
cumscribed by  statute,  cannot  do  any  act 
which  Is  not  expressly  or  impliedly  author- 
lEed  by  statute."    See,  also.  Beard  v.  Fertlch, 

18  Ind.  App.  1,  46  N.  E.  699;  Snoddy  v.  Wa- 
bash School  Tp„  17  Ind.  App.  284,  46  N.  E. 
588;  Board,  etc.,  v.  Alhnan,  142  Ind.  573,  42 
N.  E.  206,  39  L.  R.  A.  58;  Gavin  t.  Board, 
etc.,  104  I^d.  201,  8  N.  B.  846. 

The  statute  under  oonslderatlan  granta  a 
new  power  and  confers  new  and  additional 
authority  upon  the  board  of  scboolbook  com- 
missioners, and  prescribes  the  manner  and 
conditions  upon  which  that  authority  may  be 
exercised,  and  In  such  case  it  cannot  lawful- 
ly be  exercised  in  any  other  way.  Suther- 
land  on  Stat  Con.  i  4£!4;  Head  v.  Ins.  Cc 
2  Crancb,  127,  2  L.  Ed.  229;  Best  y.  GbolsoD. 
89  III.  465;  FrankUn  Glass  Co.  v.  White,  14 
Slass.  286.  This  statute,  passed  in  the  inter- 
est of  the  public,  will  be  regarded  mandatory, 
and  mandatory  statutes  must  be  strictly  par. 
sued.  Compliance  with  the  conditions  of 
such  statutes  Is  a  condition  precedent,  and 
this  means  that  the  validity  of  acts  done  on- 
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der  a  mandatcar  atatti'te  depends  up<m  a  com- 
pUance  with  Its  reQalrements.  An  eudnent 
tert-wrlter,  discuEialng  the  snbject,  says: 
"When  a  statute  is  passed  authorizing  a  pro- 
ceeding nblcb  was  not  allowed  by  the  gen- 
eral law  before,  and  directing  the  mode  IQ 
which  the  act  shall  be  done,  the  mode  point- 
ed ont  mnst  be  strictly  pursued.  It  is  the 
condltkiD  upon  which  alone  a  party  cam  en- 
title himself  to  the  benefit  of  the  statute, 
and  its  directions  shall  be  strictly  complied 
with.  Otherwise  the  steps  taken  will  be 
void.  «  •  •  BnabUng  statutes,  on  the 
prindple  of  expceeslo  unius  est  cxclu^o  al- 
terlos,  impliedly  prohibit  any  other  than 
the  statutory  mode  of  doing  the  acts  which 
they  authorise."  Svttaerland  Stat  Const  J 
454.  This  proposition  is  sustained  ^  many 
cases,  cited  by  the  author,  and  is  well 
grounded  In  teason. 

Where  statutory  oflScers  act  without  a  oom- 
plianee  with  the  precedent  conditions  impos- 
ed, they  exceed  their  powers  and  act  with- 
out authority.  Otty  of  Madison  ▼.  Sodth,  68 
Ind.  60a.  The  disobedience  of  a  public  offi- 
cer, as  stated  by  Judge  EUlott  in  Platter  t. 
Board,  103  Ind.  860,  .2  N.  B.  544,  creates  an 
tDcaraMe  dlffleulty.  In  the  case  of  the 
Board,  etc.,  t.  QilUw,  supra,  appeHant  un- 
dertook t»  kt  a  contract  for  county  print- 
ing. It  was  contended  that  it  did  not  com- 
ply with  the  proTlslons  of  the. law  confer- 
ring upon  It  antberity  to  make  such  con- 
tract It  was  dlackned  by  the  special  find- 
ing of  facts  that  It  let  the  contract  without 
complying  with  the  law,  and  it  was  held  that 
the  contract  could  not  be  enforced,  and  in 
the  decision  the  court  said:  "The  third  prop- 
osition advanced  by  counsel  is  that  the  stat- 
ute is  directory  and  not  mandatory,  and  that 
the  Intent  and  policy  of  the  act  have  not  been 
violated.  If  the  position  here  taken  were 
tenable.  It  would  amount  to  a  total  abro- 
gation of  the  law  in  question.  The  statute 
requires  that  statements  rtiould  be  filed  with 
the  board  by  the  serernl  county  officers, 
showing  the  supplies  needed.  The  court  finds 
liiat  no  such  statements  were  filed,  and  that 
none  were  requested  by  the  board,  l^e  stat- 
ute requires,  further,  that  10  days'  Botloe 
should  be  given  bidders  for  supplies.  The 
court  finds  that  no  notice  was  given.  The 
statute  also  requiiies  that  bids  should  be 
received  for  supplies.  The  court  finds  that 
the  appellee's  bid  and  that  of  Burford  &  Go. 
w«re  not  received  or  «ca  mined  by  the  board. 
The  8tatem«it8  by  the  officers,  the  notice  to 
bidders,  and  the  reception  and  examination 
of  the  bids  are  the  essence  of  the  law.  If 
these  are  di^garded  as  being  merely  di- 
rectory, the  vtstute  disappears.  ■  The  stat- 
utes of  the  state  are  not  to  be  wiped  out  In 
that  manner.  Boards  of  county  commission- 
ers are  themselves  but  the  creatures  of  the 
Legislature,  and  they  must  pursue  and'  ex- 
ercise their  powers  in  strict  compliance  with 
the  letto'  and  .spirit  oif  the  statute.  It  Is 
tbeiry  to  obey,  nojt  to  disregard,  the  com- 


mands of  tbe  lawmaking  power  of  the  state." 
A{v«llanf s  learned  counsel  makes  the  fol- 
lowing admissions  in  his  brief:  "That  the 
State  Board  of  Schoolbook  Oonunisalonas 
possesses  only  such  powers  to  make  contracts 
as  Is  expressly  given  It  'by  the  statirte ;  that 
Its  contracts,  to  be  valid  and  binding,  must 
be  made  iu  the  manner  prescribed  by  the 
statute;  that  persons  contracting  with  it 
are  bound  to  take  nottoe  of  the  statute,  and 
of  its  limitations  upon  the  power  of  the 
board;  that  a  contract  made  In  violation 
of  the  statute,  or  that  is  not  mAde  In  snb- 
Btantlal  compliance  with  Its  requirements, 
is  ultra  vir6B  and  void;  and  that  the  board 
cannot  be  ettopped  to  question  the  validity 
of  an  ultra  vires  contract"  He  seeks,  how- 
ever, to  parry  the  force  and  effect  of  such  ad- 
missions by  asserting  amd  arguing  with  such 
force  and  ability  that  the  facts  stated  in 
tiie  complaint  "Show  a  complete  and  valid 
cuotract  made  in  ezaetasd  strict  conformity 
tvlth  the  statute;  a  contract  that  was  com- 
plete In  all  of  its  tonus  when  the  board,  hav- 
ing entered  upon  its  record  its  order  for  a 
revision,  •  •  • .  received,  accepited,  and 
spiread  upon  Its  records  the  -written  consent 
of  the  contractors  to  the  revltdon;  the  re- 
maining terms  of  the  contract  being  found 
,lti  the  statute  itself,  whl<ih,  by  Its  own  ftoroe, 
'Altered  into  and  became  an  essential  part 
of  the  contract"  With  this  assertion  we 
cannot  agree,  and  the  prlnclides  and  proi>o- 
sitlons  of  law  we  have  had  under  considera- 
tion, wbicb  are  so  firmly  established,  and  so 
abimdantly  and  well  fortified  by  the  autbori- 
ties,  lead  us  to  the  conclusion  that  no  valid 
and  binding  contract  was  made  between  aii>- 
pdla&t  and  a^ellees  for  a  revision  of  the 
books  which  appellant  had  famished  under 
its  farmer  contract  D)x>n  this  branch  of  the 
case  we  do  not  deem  It  necessary  or  profitable ' 
to  pursue  the  Inquiry  further. 

This  leaves  for  consideration  the  only  re- 
maining question  discussed  by  counsel,  and 
that  la  the  question  of  estoppel.  We  do  not 
think  the  doctrine  of  estoppel,  under  the 
facts  pleaded,  is  applicable  here.  Ap|>ellault 
dealt  with  appellees  at  arm's  length.  There 
was  no  inequality  between  them.  Appellant 
was  bound  to  know  the  law,  and  heuoe  knew 
the  scope  and  bounds  <of  the  authortty  of  the 
board.  It  knew  its  powers,  and  the  duties 
and '  obligations  laid  upon  it  by  the  statute, 
and  was  bound  to  know  that  it' could  only 
act  within  and  acoordlag  to  the  prescribed 
UmltB  of  the  statute.  Appellant  was  deal- 
ing, with  a  statutory  board,  clothed  only  with 
statutory  power,  and  it  was  bound  to  take 
netioe  of  the  Sct^e  and  extent  of  authority 
conferred  upon  it  Baldwin  v.  'Sfaill,  8  Ind. 
App.  291,  287,  29  N.  E.  619;  Wrought  Iron 
Bridge  Co.  v.  Board,  19  Ind.  App.  '672,  678,  48 
N.  R.  1050;  Julian  v.  State,  12S  Ind.  08,  28 
N.  B.  600 ;  Honey  Creek  School  Tp;  t.  Barnes, 
119  ind.  213,  21  N.  B.  747;  Platter  T.  BoArd, 
103  Ind.  860,  881,  2  N.  B.  644;  DtUon,.  Mun. 
Got.  (4tji  Bd.)  I  447.    The  general  role,  «a 
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stated  by  Mr.  Blgelow,  Is  that  "clearly  the 
state  caimot  be  estopped  by  the  unauthorized 
acts  of  Its  officers."  Bigelow  on  Estoppel 
(5th  Ed.)  p.  341.  The  Supreme  Court  of  Ala- 
bama, In  the  cose  of  State  v.  Brewer,  64  Ala. 
287,  say:  "Estoppels  against  the  state  can- 
not be  favored.  They  may  arise  from  Its  ex- 
press grants  (Magee  v.  Hallett,  22  Ala.  699), 
but  canuot  arise  from  laches  of  Its  officers; 
not  on  the  motion  of  extraordinary  preroiira- 
tlve,  but  upon  a  great  public  policy.  U.  S. 
V.  Klrkpatrlck,  9  Wheat  735  [6  K  Ed.  199]. 
All  who  deal  with  the  officers  or  agents  of 
the  government  must  Inquire,  at  their  peril. 
Into  the  extent  of  their  power."  In  Platter 
V.  Board,  etc,  103  Ini  360,  2  N.  E.  544,  the 
board  of  commissioners  made  an  order  au- 
thorizing the  sale  of  county  Infirmary.  In 
the  advertisement  of  the  sale  the  county 
auditor  did  not  state  the  minimum  price 
which  it  was  the  duty  of  the  board  to  fix  on 
the  property,  nor  the  kind  of  security  which 
the  purchaser  was  required  to  give.  Such 
proceedings  were  had  as  that  the  land  was 
sold  to  appellant,  the  money  paid  and  ac- 
cepted, and  a  deed  made.  On  appeal  by  the 
taxpayers,  It  was  held  that  the  sale  was 
void,  because  the  mode  prescribed  by  stat- 
ute was  not  followed.  Appellant  Invoked  the 
doctrine  of  estoppel,  and  In  passing  upon  this 
branch  of  the  case  the  Supreme  C!ourt  said: 
"The  appellant  cannot  successfully  build  upon 
the  doctrine  of  estoppel.  For  this  conclu- 
sion there  are  at  least  two  satisfactory  rea- 
sons: First.  He  dealt  with  public  officers 
with  limited,  naked,  statutory  powers;  he 
was  bound,  at  his  peril,  to  ascertain  the  scope 
of  their  authority,  and  cannot  found  any 
claim  upon  nets  done  by  those  officers  in  ex- 
cess of  their  statutory  authority.  This  gen- 
eral rule  Is  thus  stated  by  the  Supreme 
Court  of  tiie  United  States:  'Individuals,  as 
well  as  courts,  must  take  notice  of  the  ex- 
tent of  authority  conferred  by  law  upon  a 
person  acting  In  an  official  capacity.'  The 
rule  is  well  established  by  our  own  decisions. 
Union  School  Tp.  v.  First  Nat  Bank,  102 
Ind.  464  12  N.  E.  194] ;  Reeve  School  TPr  T. 
Dodaon,  98  Ind.  497;  Azt  v.  Jackson  School 
Tp.,  90  Ind.  101 ;  Pine  CMl  Tp.  v.  Huber,  etc., 
Co.,  88  Ind.  121.  •  »  »  There  is  a  well- 
defined  distinction  between  public  and  pri- 
vate corporations,  and  the  general  doctrine 
of  estoppel  does  not  apply  t6  the  former  class 
of  corporations.  Union  School  Tp.  v.  First 
Nat.  Bank,  supra;  Cummins  v.  City  of  Sey- 
mour, 79  Ind.  491  [41  Am.  Rep.  618];  Drift- 
wood, etc..  Turnpike  Co.  v.  Board,  etc.,  72 
Ind.  226."  In  Rlsslng  et  al.  v.  City  of  Fort 
Wayne,  137  Ind.  427,  37  N.  E.  328,  the  Su- 
preme Court  quoted  with  approval  the  lan- 
guage used  and  rule  there  declared.  To  the 
same  effect,  also,  are  the  following:  Union 
tJchool  Tp.  V.  First  Nat  Bank,  supra;  Azt 
V.  Jackson  School  Tp.,  supra. 

But  upon  another  ground  the  doctrine  of 
estoppel  l8  not  applicable  to  the  facts  plead- 
ed, and  that  Is:    "To  institute  a  valid  es- 


toppel by  conduct,  there  must  be  knowledge 
on  the  part  of  the  party  sought  to  be  es- 
topped, and  want  of  knowledge  on  the  part  of 
the  party  relying  upon  estoppel."  Greens- 
burgh,  etc.,  Co.  V.  Sidener  et  al.,  40  Ind.  424. 
In  this  case,  as  was  said  in  Platter  v.  Board, 
supra,  there  was  neither  concealment  nor 
misrepresentation,  nor  was  there  knowledge 
on  the  one  side  and  ignorance  on  the  other. 
There  Is  therefore  an  entire  absence  of  these 
elements  of  estoppel.  In  Leonard  v.  Ameri- 
can Ins.  Co.,  97  Ind.  306,  it  was  said:  "It  la 
well  settled  that  where  both  parties  to  a 
transaction  have  equal  knowledge,  or  means 
of  knowledge,  of  all  the  facts,  there  can  be 
no  valid  estoppel."  Under  the  authorities 
and  upon  principle,  appellant  Is  not  In  a  po- 
sition to  Invoke  the  equitable  doctrine  of  es- 
toppel. 

Counsel  for  appellant  urge  that  his  client 
has  expended  large  sums  of  money  In  carry- 
ing forward  and  completing  the  revision  In 
compliance  with  the  directions  of  appellees, 
and  in  fulfillment  of  what  It  asserts  was  a 
valid  contract,  and  that  It  has  no  other 
redress  except  In  the  enforcement  of  such 
contract  Appellant^s  expenditure  of  money 
In  that  regard,  with  a  knowledge  of  the  facts 
and  the  law,  with  which  it  was  chargeable, 
was  at  Its  own  risk,  and  for  which  It  has  no 
remedy.  If,  as  counsel  for  appellant  says, 
the  resolution  of  the  hoard  to  revise  the 
books,  and  appellant's  consent  thereto,  con- 
stituted a  binding  contract,  into  which  the 
law  entered  as  an  essential  part  it  was  in- 
cumbent upon  appellant  to  show  by  Its  com- 
plaint that  It  bad  fully  complied  wlflr  all  the 
terms  of  the  contract  Including  those  which 
its  counsel  says  were  Injected  Into  it  by  the 
law.  The  primary  law  by  which  the  rights 
of  the  parties  must  be  determined  is  tbe  stat- 
ute alone,  under  which  the  board  was  au- 
thorized to  contract  for  a  revision.  That 
statute  specifically  prescribes  the  "manner" 
and  "conditions"  under  which  such  revision 
may  be  made,  and  the  complaint  is  silent  as 
to  whether  the  "manner"  and  "conditions" 
prescribed  by  statute  were  complied  with. 
There  is  no  averment  that  the  subject-matter 
of  the  books  revised  was  "to  the  acceptance 
and  satisfaction  of  such  board,"  nor  that  the 
manuscript  was  furnished  "to  the  acceptance 
and  satisfaction  of  such  board,"  and  the  stat- 
ute requires  this.  Neither  Is  there  any  aver- 
ment that  the  revised  books  were  "equal  In 
every  respect  to  the  standard  now  fixed  by 
law  as  to  subject-matter,  style  of  binding  and 
mechanical  execution,"  and  this  the  statute 
also  requires.  Se<^on  5895,  Bums'  Ann.  St 
1901.  Neither  Is  It  shown  that  the  board  re- 
qnbed  "tbe  contractor  •  •  •  to  enter  In- 
to a  written  agreement  for  the  fnrnlsblng 
of  such  books  and  to  execute  a  bond  •  •  • 
tot  the  faithful  compliance  with  Its  contract." 
It  is  evident  from  this  last  quotation  from 
the  statute  that  the  Legislature  did  not  an- 
ticipate or  Intend  that  the  expressed  deter- 
mination of  the  board  to  revise  certain  bocAs. 
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and  tlie  written  consent  of  the  pubUshers 
thereto,  should  constitute  a  binding  contract, 
for  It  -went  further  and  provided  that  after 
that  the  parties  should  make  a  contract,  and 
defined  the  conditions  that  should  enter  Into 
the  contract  Mann  v.  Bochester,  29  Ind. 
App.  12,  63  N.  E.  874.  There  are  other  con- 
ditions made  by  the  statute,  to  which  we 
have  already  adverted,  and  which  the  com- 
plaint falls  to  show  were  complied  with.  No 
facts  are  alleged  from  which  It  can  be  rea- 
sonably deduced  that  it  was  the  duty  of  the 
board  to  accept  and  approve  the  revised 
books. 

Appellant's  contention  that  a  determina- 
tion of  the  board  that  a  revision  should  be 
mad^,  and  the  written  consent  of  appellant 
thereto,  constituted  a  contract  from  which 
the  state  might  not  be  released  even  though 
the  work  of  revision  should  not  prove  ac- 
,cq>table,  Is  not  consistent  with  the  plain  pro- 
visions of  the  statute,  nor  supported  by  rea- 
son or  logic.  Such  a  construction  of  what 
appellant's  counsel  contends  constitutes  the 
contract  would  defeat  the  plain  intent  of  the 
law,  and  be  subversive  of  the  best  interests 
of  the  public  schools. 

Counsel  takes  the  position  that,  after  de- 
termining to  have  the  books  revised,  the 
board  was  bound  to  continue  the  revision,  if 
not  at  first  satisfactory,  and  so  continue  ad 
infinitum.  This  would  destroy  the  plain  pur- 
pose and  Intent  of  the  statute,  and  place  up- 
on the  public  schools  the  burden  of  using 
books  which  the  board  had.  In  its  Judgment, 
said  should  not  be  used  because  of  obvious 
defects.  The  Legislature,  in  enacting  the 
statute  we  have  had  under  consideration,  had 
for  its  primary  object  the  betterment  of  the 
public  schools,  and  It  will  not  do  to  say  that 
the  board  which  the  statute  created,  in  car- 
rying out  its  provisions,  and  persons  dealing 
with  it,  can  disregard  its  provisions  and  still 
bind  the  state.  Such  a  doctrine  would  nulli- 
fy the  statute,  and  destroy  the  healthful  pur- 
pose it  was  intended  to  serve.  These  con- 
siderations lead  us  to  the  conclusion  that  ap- 
pellant's complaint  does  not  state  a  cause  of 
action,  and  that  the  demurrer  to  it  was  oor> 
rectly  overruled. 

Judgment  afBrmed, 

COMSTOCK.  C.  3.,  and  ROBINSON.  MT- 
E5RS,  and  BLACK,  JJ.,  concur.  ROBY,  J., 
concnrs  in  the  result   ' 
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(Supreme  Judicial  Court  of  Massachuaetts. 
Worcester.    Jan.  6,  1905.) 

8AXJCS— liTinTATION  OK  BUYER— FRAUD— BQUrTT 
JtJBISDlCnON— INJUNCTION— DAMA0E8. 

X.  Defendant  procured  a  retail  druggist  to 
make  a  contract  with  plaintiff,  a  manufacturer 
of  8  proprietary  medicine,  for  the  purchase  of 
tbe  medicine,  the  contract  of  sale  providing  that 
tbe  medicine  should  not  be  sold  by  the  pur- 
^laser  or  hia  vendees  at  less  than  a  specified 


price,  as  defendant  knew.  The  sale  was  made 
to  the  retailer,  and  the  retailer  turned  over  the 
medicine  to  defendant  at  tbe  purchase  price  for 
sale,  and  defendant  advertised  and  made  sales 
thereof  at  less  than  tbe  price  stipulated  in  the 
contract  between  the  plaintiff  and  tbe  retailer, 
who  was  cognizant  of  defendant's  puriXMe. 
Held,  that  the  scheme  was  fraudulent  as  be- 
tween plaintiff  and  defendant,  entitling  plaintiff 
to  injunction  to  restrain  defendant  from  selling 
the  medicine  at  less  than  a  specified  price  and 
damages  for  the  injury  suffered. 

Appeal  from  Superior  Court,  Worcester 
County ;  Elisba  B.  Maynard,  Judge. 

Bill  by  Julius  Garst  against  Clarence 
A.  Charles  for  injunction  and  damages  for 
sale  of  proprietary  medicine  at  less  than  stip- 
ulated price.  From  a  decree  for  plaintiff,  de- 
fendant appeals.    AfSrmed. 

Webster  Thayer,  HolUs  W.  Cobb,  and  Fred 
A.  Walker,  for  plalntilZ.  B.  H.  Vaugban,  for 
respondent 


KNOWLTON,  O.  J.  The  plalntlfl,  being 
the  owner  and  manufacturer  of  a  proprie- 
tary medicine  known  as  "phenyo-caffein," 
sold  it  to  pnrchasers  only  under  contracts  in 
which  they  agreed  not  to  sell  it  at  retail  at 
less  than  a  specified  price,  and  he  undertook 
to  stipulate  that  purchasers  from  his  pur- 
chasers should  obtain  and  sell  it  only  under 
such  an  agreement  His  right  to  secure  such 
advantages  to  Idmself,  so  far  as  possible,  by 
contracts  in  proper  form.  Is  not  now  ques- 
tioned. See  Garst  v.  Harris,  177  Mass.  72, 
58  N.  B.  174;  Park  &  Sons  Co.  v.  The  Na- 
tional Wholesale  Druggists'  Association,  64 
App.  Div.  223,  64  N.  T.  Supp.  276;  66  N.  T. 
Supp.  615.  The  defendant  is  a  retail  drug- 
gist, who  knew  that  all  phenyo-caffein  was 
sold  by  the  plaintiff  under  the  contracts  re- 
ferred to,  and  with  notices  affixed  to  the 
small  boxes  and  to  the  larger  packages  show- 
ing the  understanding  of  the  plaintiff  and  of 
the  pnrchasers  as  to  the  price  at  which  it 
might  be  sold.  After  buying  a  quantity  of 
medicine  from  the  plaintiff,  he  returned  It 
In  accordance  with  the  terms  of  his  contract 
under  which  he  had  a  right  to  return  it  if 
be  wished  to  discontinue  the  business  of  sell- 
ing it  and  he  notified  the  plaintiff's  agents 
that  he  should  not  keep  the  medicine.  He 
then  procured  one  Blckford,  who  was  a  re- 
tail druggist  to  buy  a  large  quantity  of  the 
medicine  from  the  plaintifTs  agents,  and 
Blckford  entered  Into  a  contract  such  as  has 
been  referred  to,  and  agreed  that  he  would 
fulfill  all  the  terms  of  the  contracts  and  no- 
tices affixed  to  the  boxes  and  packages,  one 
of  which  was  that  he  would  act  as  the  agent 
of  the  plaintiff,  and  would  not  sell  the  medi- 
cine at  less  than  the  specified  price.  He  pur- 
chased the  goods  at  a  much  less  price,  which 
was  the  discount  rate  made  by  the  manufac- 
turer to  the  retail  trade,  as  stated  In  the  con- 
tract He  then  turned  it  over  to  the  defend- 
ant at  the  purchase  price,  and  the  defendant 
has  been  selling  It  and  advertising  it  for 
sale  at  retail  at  less  than  the  specified  pric& 
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All  tbis  was  la  pursuance  of  a.  coiist>Irac7  be- 
tween the  defendant  and  Blckford  that  Blck- 
ford  should  make  this  contract  and  should 
break  It,  to  the  Injury  of  the  plaintiff,  for  the 
benefit  of  the  defendant  A  conspiracy  to 
deprive  one  of  the  benefit  of  a  contract  with 
anoth«-  Is  unlawful.  Carew  v.  Rutherford, 
106  Mass.  1,  8  Am.  Bep.  287 ;  Walker  v.  Cro- 
nln,  107  Mass.  655 ;  Vegelahn  v.  Guntner,  167 
Mass.  92,  44  N.  B.  1077,  35  L.  R.  A.  722,  57 
Am.  St  Bep.  443 ;  Plant  t.  Wooda,  176  Mass. 
492,  67  N.  B.  1011,  51  L.  H.  A.  339,  79  Am. 
St  Bep.  330.  The  defendant's  arrangement 
with  Blckford  that  he  should  break  the  oonr 
tract  was  a  wrong  upon  the  plaintiff,  Intendr 
ed  for  the  defendant's  advantage.  The 
scheme  was  fraudulent  The  purpose  of  the 
defendant  was  to  Induce  the  plaintiff  to  part 
with  hW  property  at  a  comparatlTcly  low 
price  to  a  person-who  was  In  fact  a  retail 
druggist,  and  who  represented  by  his  words 
and  conduct  that  he  wanted  the  medicine  to 
sell  at  retail,  and  who  agreed-  not  to  soil  it 
at  less  than  the  regular  retail  price)  when  ln< 
fact  he  was  obtaining  it  under  an  arrange- 
ment to  turn  it  over  to  the  defendant  at  the 
wholesale  price,  to  be  sold  by  him  at  retail 
at  less  than  the  regular  price.  The  defend- 
ant was  a  party  to  tbis  scheme  of  fraud,  and 
presumably  was  the  author  of  it  He  should 
be  held  liable  for  the  wrong.  Exchange  Tel- 
egraph Ck).  V.  Central  News  (1887)  2  Cb.  48; 
Dodge  Co.  V,  Constxuctlon  Information  Co., 
183  Mass.  02,  66  N.  E.  204^  60  L.  B.  A.  810, 
97  Am.  St  Bep.  412.  In  this  respect  the  case 
la  very  different  from  Garst  v.  Hall  &  Lyon 
Co.,  179  Mass.  688,  61  N.  B.  219,  55  L.  B.  A. 
631.  See,  also,  Laddy  et  al'.  v.  Sterloua  et  aL 
(1908)  1  Ch.  354.  The  suit  is  one  which  callB 
for  reMef  in  equity.  The  damages  are  of  a 
kind  that  cannot  be  accmiately  computed  or 
easily  estimated.  The  remedy  at  law  is  not 
complete  and  adequate,  and  an  Injunction 
with  damages  for  the  injury  already  suffered 
gives  the  only  proper  relief. 
Decree  affirmed. 


(187  Mass.  114) 

OOMBS  T.  NEW  BEDFORD  (30RDAQB  CO. 

(Supreme   Jadiciol   Court  of  Massachusetts. 
Bristol.     Jan.  3,  1905.) 

SEBVANT'S  INJUBIES— KBOUaENCB— contbibu- 
TOBT   NEGLIGENCE— EVIDENCE- 
OPINION    EVIDENCE. 

1.  In  an  action  for  injuries  to  a  servant  owing 
to  his  fingers  having  come  In  contact  with  a' 
cogwheel,  evidence  held  sufficient  to  warrant  a 
finding  that  the  master  was  negligent  In  leaving 
the  cogwheel  unguarded. 

2.  In  an  action  for  injuries  to  a  servant  owing 
to  his  fingers  having  come  in  contact  with  a 
c<^wheel,  evidence  considered,  and  held,  that  the 
question  whether  plaintiff  was  negligent  in  fail- 
ing to  discover  the  absence  of  a  guard  from  the 
cogwheel  was  one  for  the  jury. 

3>i  In  an  action  for  Injuries  sustained  by  a 
servant  owing  to  bis  fingers  havinz  come  in  con- 
tact with  a  cogwheel,  a  witness  who  had  work- 
ed in  the  mill  was  asked  whether  it  were  poa> 
•ible  for  one's,  hand  to  come  in  contact  with  the 


gear  when  Ae  cover  was  on.  Betd,  fliat  tbe 
question  was  not  objectionable  for  the  purpose 
of  obtaining  a  descnption  of  the  machine 

Exceptions  from  Superior  Court,  Bristol 
County;  Loramus  B.  Hitchcock,  Judge. 

Action  by  Manual  A.  Gomes  against  tba 
New  Bedford  (Cordage  C^ompany.  Judgment 
in  favor  of  plaintiff,  and  defendant  brings 
exceptions.  Exceptions  ovMTUled.  The  ques- 
tions to  witnesses  referred  to  In  the  opinion 
were  questions  put  to  witnesses,  who  had 
worked  in  defendant's  mill,  as  to  whether 
one's  hand  could  be  caught  in  the  gears, 
which  occasioned  the  injury,  U  tbey  bad 
been  covered. 

Doran  &  Bannon,  for  plalntlfC  Andreir  J, 
Jennings  and  Arthur  B.  Ferry,  for  defeadr 
ant 

KNOWLTON,  O.  J.  The  accident  to  the- 
plalntUt  happened  from  his  putting  bis  fin- 
gers in  contact  with  a  cogwheel  aa  he  was 
moving  a  fork,  through  which  a  belt  ran.  In 
ordier  to  throw  off  the  belt  As  the  machine 
was  coDiBtructed,  there  was  a  wood«i  box 
which  covered  the  gearing  In  which  his  fin- 
gers were  caught;  but  this  box  had  been  oft 
for  a  considerable  time  before  the  accident 
Its  absence  increased  the  danger  to  persons 
working  about  the  machine,  and  the  Jury 
might  have  found  that  the  defendant  wu 
negligent  in  leaving  it  off. 

Another  question  is  whether  there  wu 
evidence  that  the  plaintiff  was  in  the  eser 
else  of  due  care.  There  was  abundant  evi- 
dence that  be  was  in  the  performance  of  bis 
duty,  doing  that  which  was  frequently  done 
by  operators  in  running  such  machines,  and 
which  would  have  been  perfectly  safe  if  tbe 
box  had  been  in  its  place.  He  testified  tliat 
he  supposed  the  box  was  there  until  his  fin- 
gers were  caught  and,  if  this  part  of  bis 
testimony  ta  true,  there  is  nothing  to  show 
t&at  he  was  negligent  unless  he  was  care- 
less, as  matter  of  law,  in  not  discovering  tbe 
absence  of  the  box  before  bis  fingers  fondl- 
ed the  gearing.  The  machines  which  he  was 
tending  were  spinning  frames,  five  in  onm- 
ber,  each  frame  being  made  up  of  two  ma- 
chines. They  were  set  In  a  row,  near  to- 
gether, with  a  narrow  passage  between  them 
and  the  wall  of  the  building,  and  with  nar- 
row pacMMges  between  every  two  adjaceat 
frames.  The  plaintiff'  was  set  to  wort:  to 
take  the  place  of  a  man  who  was  tempora- 
rily absent,  and  he  bad  no  reason  to  BnK>o% 
that  there  was  any  frame  without  its  tiox  to 
cover  tbe  gearing.  He  h&d  been  at  work  on 
these  machiaea  only  alkoufi  threeniuaiterB  of 
an  hour  when  the  accident  happened,  int- 
ing  this  time  he  had  been  engaged  in  mend- 
ing threads  which  bn^e  upon  some  of  tbe 
machines.  It  certainly  cannot  be  said,  u 
matter  of  law,  that  he  was  negligent  in  fall- 
ing to  discover  the  absence  of  the  box  from 
one  of  the  frames  before  he  started  to  change 
the  belt    It  would  be  a  mere  chance  if  bo 
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dlscorered  the  defect,  whtle  working  as  he 
was.  In  the  abort  time  before  the  accident. 
Nor  can  we  say,  as  he  described  the  acci- 
dent that  he  was  necessarily  careless  In  tak- 
ing hold  of  the  fork  to  change  the  belt,  with- 
out looking  particularly  enough  to  notice  that 
the  box  was  gone.-  We  are  of  opinion  that 
the  evidence  was  rightly  mbmltted  to  the 
Jury. 

If  the  questions  objected  to  had  been  put 
to  the  witnesses  as  experts,  they  well  might 
hare  been  excluded,  as  the  subject  to  which 
they  relate  Is  not  a  matter  for  expert  testi- 
mony. Bnt  we  do  not  understand  that  they 
were  put  for  the  purpose  of  introducing  opin- 
ions as  such;  but  we  suppose  they  were  ask- 
ed as  a  simple  and  convenient  mode  of  ob- 
taining a  description  of  the  machine,  in. ref- 
erence to  the  parts  which  w^re  important 
for  the  consideration  of  the  Jury.  We  are 
of  opinion  that  tlie  eridence  was  competent 

Bxceptiona  OTerrnled. 


(1S7  Mmaa.  U2) 

HAYBS  V.  NEW  XORK,  N.  H.  ft  H.  K.  GO. 

(Supreme  Tiidleia!  CV>nrt  of  MMsachnaetts. 
Snffolk.    Jan.  4,  1905.) 

IRJOTIKS  TO  WCPLOTi— COHTBrBTJTOST   NKOtI- 
OBMCK— BirmCIKRCT  OT  KTIDSNOC. 

l.Wbece  the  work  of  transferring  freicht 
to  a  freight  car  through  aeveral  interrenlng 
freight  cars,  using  skids  between  the  cars.  Is 
left  to  a  rang  of  workmen,  the  employer  fur- 
nishing sufficient  materials  for  placing  cleats  on 
the  skids  to  keep  tbem  from  slipping,  the  em- 
ployer is  not  liable  for  Injuries  to  one  of  the 
workmen  resnlting  from  the  absence  of  such 
deats. 

2.  ESridenee  in  an  action 'by  an  employ^  for 
injuries  resnlting  from  the  absence  of  cleats  on 
a  skid  used  in  transferring  freight  from  one 
car  to  another,  etc.,  tteJd  sufficient  to  show  that 
defendant  furnished  its  employes  sufficient  ma- 
terials with  which  to  eleat  the  skids. 

Exceptions  from  Superior  Conrt  Suffolk 
County;   Chas.  W.  Bell,  Judge. 

Action  for  personal  Injuries  by  one  Hayes 
against  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company.  There  was  Judg- 
ment for  defendant,  and  plaintiff  brings  ex- 
ceptloms.    Iixceptions  overruled. 

Walter  B.  Grant  for  plaintiff.  Choate, 
Hall  &  Stewart  for  defendant 

L0BIN6,  J.  The  plaintiff  was  one  of  a 
gang  of  wortcmen  employed  in  loading  freight 
from  the  honse  where  It  was  received  by  the 
defendant  Into  the  cars  which  were  to  carry 
It  to  its  destination.  There  were  several 
tracks  laid  parallel  with  the  side  of  the 
fretghthonse,  and  the  course  of  business  was 
to  use  the  intervening  cars  as  a  bridge  to 
reach  a  car  in  the  train  on  the  outside  track. 
Skids  were  i  placed  from  the  house  to  the 
first  car,  and  between  cars  on  the  Interven- 
ing tracks.  On  the  day  of  the  accident  the 
jdaintiff  was  directed  to  carry  a  large  case  on 
hto  tnA  to  the  car  on  the  fourth  track. 
The  COM  was  so  large  that  it  bad  to  be  pla- 


ced on  the  Iron  end  of  his  truck,  in  place  of 
being  loaded  on  the  Inside  of  that  end;  and 
the  plaintiff  had  to  move  forward  in  a  stoop- 
ing position  In  pnlling  the  track,  to  prevent 
it  from  tipping  off  the  end  of  the  truck. 
As  he  passed  over  the  skid  between  the  car 
on  the  third  and  that  on  the  fourth  track, 
the  skid  slipped,  and  the  plaintiff,  the  skid, 
and  the  case  he  was  pulling,  fell  to  the 
ground,  causing  the  injuries  complained  of. 
This  was  the  first  time  he  had  been  over  this 
skid  on  that  day.  The  Jury  were  warranted 
in  finding  that  the  skid  slipped  because  it  was 
not  cleated.  On  the  conclusion  of  the  plain- 
tiff's evidence  the  presiding  Judge  directed  a 
verdict  for  the  defendant,  and  the  case  is 
here  on  an  exception  to  that  ruling. 

There  was  evidence  that  the  defendant's 
mle  was  that  all  skids  should  be  cleated. 
The  skids  in  house  No.  7  were  fitted  with 
iron  pins  at  each  end  of  the  skid  to  keep  the 
skid  in  place.  But  those  in  use  at  house  No. 
6 — ^tbe  honse  in  question — ^had  no  pins.  The 
practice  had  been  to  nail  down  cleats  across 
the  ends  of  these  skids,  to  keep  them  from 
slipping  when  the  cars  were  not  of  the  same 
height  bnt  not  to  cleat  them  when  they 
were  even  In  height  It  also  appeared  that 
the  matter  of  laying  skids  and  of  cleating 
them  was  left  to  the  workmen.  The  defend- 
ant's contention  is  that  It  was  not  liable  for 
the  skid  in  question  not  having  been  cleated; 
that  It  had  left  that  matter  to  the  workmen, 
and  had  provided  them  with  the  necessary 
material. 

So  far  as  the  skids  were  ooncerned,  over 
which  the  plaintiff  had  to  go  from  the  ware- 
house to  the  car  on  the  outside  track,  the 
safety  of  the  plaintiff  was  dependent  on  the 
temporary  adjustment  of  InstrumentaMtle* 
In  the  course  of  the  work  on  which  the  idaln- 
tlff  was  employed.  If  the.  employer  leaves 
such  a  matter  to  the  workmen,  furnishing 
them  with  the  means  of  making  the  Instru- 
mentality safe,  his  duty  to  his  employes  Is 
performed.  Without  citing  all  the  cases.  It 
Is  enough  to  refer  to  Johnson  v.  Towboat  Co., 
135  Mass.  209,  46  Am.  Rep.  458,  and  to  the 
last  cases  on  the  point;  Miller  v.  N.  T., 
N.  H.  ft  H.  R.  Co.,  175  Mass.  363,  56  N.  E. 
282;  Haskell  v.  Cape  Ann  Anchor  Works,  178 
Mass.  485,  487,  69  N.  B.  1113. 

One  witness  testified  that  the  defendant 
had  not  supplied  hammer,  nails,  and  boards 
for  this  purpose;  but  on  cross-examination 
he  testified  that  "all  that  yon  need  to  cleat  a 
board  is  a  little  piece  of  wood  nailed  down 
so  as  to  keep  the  running  board  steady. 
Sometimes  there'  are  lots  of  blocks  there. 
You  can  find  a  few  blocks  and  pieces  of  wood 
about  the  house,  and  they  could  get  nails 
and  things  to  drive  them  In  If  they  wanted. 
•  *  *  There  Is  generally  lumber  on  the 
ontside  platform,  right  by  the  door  of  the 
honse,  and  any  one  could  get  that  lumber 
that  wanted  to."  Another  of  the  plaintiff's 
wisnesses  testified  on  direct  examination: 
"There  woe  no  special  boards  famished  for 
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that  purpose.  H«  would  go  Into  tho  house 
and  find  some  kind  of  a  board  and  break  it 
up  for  a  cleat  There  would  be  boards  that 
be  could  find  there,  aud  sometimes  be  might 
have  a  bard  time  In  finding  any.  Sometimes 
he  might  have  to  go  outside  of  the  bouse  to 
get  the  board,  but  be  would  go  trhere  it  was 
handiest  to  find  them — that  is,  find  them  the 
quickest  way  he  could  do  so;  that  the  gang 
would  keep  working."  Again:  "Upon  the 
day  of  the  accident  he  didn't  hare  any  ham- 
mer. Mo  carman  in  that  house  carried  a 
hammer  especially.  He  bad  to  go  to  differ- 
ent parts  of  the  house  to  get  nails  and  ham- 
mer, and,  if  he  saw  a  board  that  be  thought 
needed  cleating,  he  would  go  and  hunt  up 
the  hammer  and  nails.  He  would  bare  to  go 
to  different  parts  of  the  house.  The  hammer 
and  nails  were  lying  in  a  box."  And  on 
croBS-examlnatlon:  "There  were  plenty  of 
nails  in  the  bouse,  and,  though  he  had  none 
with  him,  he  could  get  them.  If  he  wanted 
to,  and  he  could  get  all  the  boards  that  he 
wanted.  There  were  plenty  of  them."  On 
this  evidence,  we  are  of  opinion  that  the  de- 
fendant had  furnished  the  material  neces- 
sary to  cleat  the  skids.  See,  in  this  connec- 
tion, Callahan  t.  Phillips  Academy,  180 
Mass.  183,  62  N.  B.  260.  What  distinguishes 
this  case  from  Murphy  t.  N.  T.,  N.  H.  ft 
H.  B.  Ob.  (Mass.)  72  N.  E.  330,  Is  that  in 
that  case  the  matter  of  adjusting  the  brow" 
ased  as  a  skid  was  left  to  a  superintendent, 
and  there  wafi  evidence  that  he  was  negligent 
in  regard  to  the  placing  of  the  brow. 
Kxceptiona  oyerraled. 


(UT  Mam.  Ul) 

OOMMONWBAtiTH  v.  CLANCY  et  aL 

(Supreme  Judicial  Court  of  Maaaachnsetta. 

Suffolk.    Jan.  4,  1905.) 

APFBAI.  AHD  BBBO*— WAIVBB  OV  KCCBPTIOWS— 
LARCBRT  —  FALSE  PBETEHSE8  —  EVIDENCE — 
COHSPIRACY— EVIDENCE    OP     OTHEB    CBTMES — 

raEsmfpnoii  o»  innocence— eequested  ih- 

STBTJCnONB. 

1.  Where  a  case  is  before  the  court  on  bill  of 
exceptions  and  submitted  on  briefs,  exceptions 
as  to  which  defendants'  brief  contains  no  state- 
ment will  be  considered  waived. 

2.  On  a  prosecution  for  larceny  by  obtaining 
money  by  false  pretenses  In  the  sale  of  a  busi- 
ness, the  fact  that  the  volume  of  business  Is 
much  less  at  once  after  the  sale  than  it  had  been 
represented  to  be  before  the  sale  may  be  consid- 
ered on  the  question  of  the  falsity  of  the  repre- 
sentations. ... 

3.  On  a  prosecution  for  larcenies  by  obtaining 
money  from  different  persons  at  different  times 
by  false  pretenses  in  the  sales  of  bnsinen  estab- 
lishments, there  being  evidence  of  a  conspiracy 
in  pursuance  of  which  defendants  had  acted 
throughout  the  transactions,  on  which  question 
all  the  evidence  in  the  case  may  be  considered, 
the  Jury,  if  they  find  there  was  snch  a  conspir- 
acy, may  consider  the  acts  of  either  or  both  of 
defendants  in  any  of  the  transactions,  at  least 
on  the  question  of  the  knowledge  of  each  of  the 
falsity  of  the  representations  made,  and  of  the 
intention  of  each  to  cheat  each  purchaser  by 
means  of  them. 

4.  A  requested  instruction  as  to  the  presnmp- 

1 1.  Sm  Criminal  Law,  voL  U,  Cant  Die.  i  SOU. 


tion  of  innocence,  being  girai  In  aiibstaaee,  need 
not  be  given  in  terms. 

6.  A  request  to  instrnct  that  defendant  is  pre- 
sumed to  be  innocent,  and  ail  evidence  against 
him  must  be  weighed  with  this  presumption  in 
the  minds  of  the  jurors  from  the  beginning  o( 
the  trial  to  the  moment  that  the  jury  concludes, 
if  it  does  so  conclude,  that  defendant  is  guiltr. 
is  not  a  request  to  instinct  that  the  jnrors' 
minds  must  be  kept  open  and  free  from  any  con- 
clusion till  after  the  Jury  has  heard  all  the  evi- 
dence. 

Exceptions  from  Superior  Court;  Suffolk 
County;  Daniel  W.  Bond,  Judg& 

One  Olancy  and  another  were  convicted 
of  larceny,  and  bring  exceptional  Exceptioni 
overruled. 

Frederic  H.  Chase,  Second  Asst  Dlst 
Atty.,  for  the  Oommonwealth.  John  B. 
Moran  and  Michael  J.  Sullivan,  toe  defend- 
ants. 

BARKER,  J.  The  trial  wm  npon  an  In- 
dictment In  six  counts,  charging  the  defend- 
ants with  the  commission  of  larcenies  by  se- 
curing money  from  three  different  persons 
by  false  pretenses,  namely,  from  one  Pickaid 
in  October,  1809,  from  one  Campbell  in  Fd>< 
ruary  and  March,  1900,  and  from  one  Braaee 
In  Marcb,  1903.  The  guierai  nature  of  the 
false  pretenses  charged  was  concerning  the 
value  of  a  business,  upon  the  sale  of  which 
the  money  was  paid.  The  case  Is  Ii«e  upon 
a  bill  of  exceptions,  of  which  some  relate  to 
evidence,  and  others  to  the  chaige  to  the 
jury  and  to  the  refusal  of  requests  for  in- 
structions. The  case  having  been  submitted 
upon  briefs,  and  that  of  the  defendants  eon- 
taining  no  statement  as  to  their  exceptions 
as  to  evidence^  we  consider  those  exceptioni 
u  waived. 

The  false  pretenses  relied  on  to  show  that 
the  getting  of  the  money  from  Pickard  hi 
October,  1899,  was  a  larceny,  were,  in  short, 
that  Clancy  was  then  the  owner  of  a  cer 
tain  business,  the  weekly  cash  receipts  of 
which  amounted  to  $800;  that  Murphy  had 
been  trying  to  buy  the  business,  and  that 
Clancy  had  been  unwilling  to  sell  nntU  then; 
that  Clancy's  price  was  $5,000;  that  Murphy 
bad  $2,500  to  put  into  the  business;  that 
Clancy  desired  to  retire  because  he  had  made 
money  enough  there,  was  too  old,  and  had 
outside  Interests;  that  it  was  strictly  a  cash 
business;  that  the  sales  averaged  $800  t 
week,  or  more,  and  that  the  profit  on  sales 
was  at  least  25  per  cent;  that  the  sales  for 
the  week  ending  October  14,  1899,  amounted 
to  nearly  $800;  that  there  were  then  on  hand 
about  $1,200  worth  of  groceries  and  from 
$300  to  $500  worth  of  meats;  that  the  fixtures 
had  cost  and  were  then  worth,  about  $1,000: 
that  Clancy  had  worked  up  the  business  by 
yeani  of  hard  work;  that  Murphy  knew 
Clancy  only  as  a  customer  of  Murphy's;  tliat 
Murphy  then  did  a  wholesale  provision  bnsl- 
ness,  and  that  Clancy  was  a  good  customer 
of  bis,  and  had  bought  nearly  all  the  meat 
for  Clancy's  store  of  Murphy  for  several 
years.    The  evidoice  tended  to  show  that  by 
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means  of  tliese  false  pretenses  Clancy  and 
Murpby,  In  confederation  with  each  other, 
cheated  Pickard  out  of  his  money  In  this 
way:  Murphy  got  in  communication  with 
Pickard  by  means  of  an  advertisement  which 
Murphy  inserted  in  a  newspaper,  giving  no- 
tice that  there  was  "Wanted,  a  good  honest 
man  with  $2,500  to  Join  In  purchasing  a  good 
grocery  and  proTlsion  store,"  and  making 
other  representations  in  the  line  of  the  false 
pretenses  charged.  Pickard  was  then  Indu- 
ced to  Join  with  Murphy  In  buying  the  busi- 
ness from  Clancy,  Pickard  paying  his  half  of 
the  price  in  cash,  and  Murphy  falsely  pre- 
tending to  pay  his  half  also,  and  Pickard  and 
Murphy,  after  the  business  was  turned  over 
to  them,  going  on  with  it  for  a  short  time. 
It  was  at  once  found  that  the  receipts  were 
but  little,  the  stock  of  goods  much  smaller 
than  bad  been  represented,  and  that  the  busi- 
ness was  practically  worth  nothing.  There- 
upon  Murphy  declared  that  they  had  been 
cheated,  and  that  the  only  way  out  was  to 
sell  It  back  to  dancy  for  what  he  might  be 
willing  to  pay,  and  It  was  so  resold  for  the 
snm  of  $550.  The  false  pretenses  charged  to 
have  been  made  to  Campbell  to  induce  him  to 
pay  ont  fais  money  In  February  and  March, 
1900,  related  to  the  same  business  then  be- 
ing carried  on  by  Clancy  in  the  same  store. 
They  were  of  the  same  general  kind  as  those 
made  to  Pickard,  and  the  steps  of  the  cheat, 
from  the  newspaper  advertisement  to  the  re- 
sale to  Clancy,  were  upon  the  same  model 
as  those  by  which  Pickard  had  been  defraud- 
ed. The  transactions  with  Brazee  in  March, 
1908,  were  also  the  sale  of  a  business  for  an 
exorbitant  price  which  Brazee  was  induced 
to  pay  by  false  pretenses,  and  its  resale  upon 
the  discovery  by  the  purchaser  that  he  had 
been  cheated.  But  this  time  the  business 
was  located  at  a  dlfFerent  place,  and  was 
represented  to  be  a  wholesale  meat  and  prod- 
uce business  carried  on  by  Clancy  and  Mur- 
phy as  partners  for  seven  years,  and  in 
which  Murphy,  before  be  became  a  partner, 
bad  been  employed*  by  Clancy.  Again  the 
scheme  began  with  a  newspaper  advertise- 
ment, beginning  this  time  as  follows:  "$3000. 
For  sale.  Retiring  partner's  interest  in  a 
"Wholesale  and  produce  business."  This  time 
Clancy  posed  as  the  retiring  partner,  who 
bad  first  taken  Murphy  into  his  emplojrment 
as  a  boy.  There  was  a  sale  of  Clancy's  in- 
t^est  for  $2,000;  a  speedy  demonstration 
that  the  purchaser  bad  been  cheated.  In  this 
Instance  the  finale  varied,  Clancy,  under 
compulsion,  repaying  $2,000  to  the  purchas- 
er. In  this  instance  the  pretense  was  that 
the  business  never  had  been  less  than  $55,000 
a  year,  and  the  profit  never  less  than  $4,000 
a  year,  and  that  the  sales  for  the  first  week 
of  March,  1903,  had  been  $990,  for  the  next 
week  $1,030,  and  for  the  third  $1,014. 

1.  The  first  exception  argued  upon  the  de- 
fendants' brief  is  to  the  refusal  of  the  court 
to  instruct  the  Jury  that  the  fact  that  the 
business,  while  conducted  by  the  purchaser 


after  be  took  possession,  did  not  bring  in  as 
much  money  dally,  weekly,  or  monthly  as  de- 
fendants had  stated  it  did  up  to  the  time  of 
sale,  was  no  evidence  that  defendants'  state- 
ment of  what  it  brought  in  was  false.  The 
court  instructed  the  Jury  that  it  would  not 
follow,  as  a  matter  of  course,  that  the  sales 
bad  not  previously  been  so  much  as  repre- 
sented because  for  the  next  week  or  two  aft- 
er the  sale  they  had  been  less,  but  allowed 
the  Jury  to  take  the  fact  that  they  were  less 
at  once  after  the  sale  into  consideration  upon 
the  Question  whether  the  amount  of  sales 
previous  to  the  transfer  had  been  represent- 
ed falsely,  saying  to  them  that,  if  the  fall- 
ing off  was  accounted  for  or  explained  by 
the  conduct  of  the  purchaser  or  any  other 
circumstances,  they  were  not  to  draw  any 
inference  that  the  sales  before  the  transfer 
were  not  as  represented.  We  think  the  re- 
quest was  refused  rightly.  The  whole  mat- 
ter was  one  to  be  dealt  with  by  the  Jury  in 
applying  to  the  question  their  knowledge  and 
experience.  In  the  usual  course  of  events  it 
is  not  to  be  expected  that  an  established 
business  of  the  kind  in  question  will  at  once 
seriously  diminish  without  some  good  cause. 
Its  sale  with  the  good  will  gives  reason  to 
expect  that  its  value  will  be  at  first,  at  least, 
substantially  unchanged.  Whether  it  was  so 
in  these  instances  was  a  question  of  fact  for 
the  Jury,  and,  if  the  volume  of  business  was 
substantially  unchanged,  it  was  a  fair  infers 
ence  that  the  representations  that  it  had 
been  very  much  larger  up  to  the  transfer 
were  false. 

2.  The  next  exception  is  to  the  refusal  to 
give  this  request:  "The  defendants'  inno- 
cence or  guilt  is  to  be  determined  as  to  each 
count  separately,  and  in  considering  the 
Pickard  transaction  the  Jury  must  not  draw 
inferences  as  to  it  from  the  evidence  as  to 
the  other  transactions;  and  so  as  to  each 
of  the  other  transactions."  We  are  of  the 
opinion  that  the  evidence  stated  in  the  bill 
of  exceptions  Justifies  the  conclusion  that, 
before  the  false  pretenses  had  been  made  to 
Pickard,  the  defendants  had  entered  into  a 
general  conspiracy  to  cheat  by  means  of  sell- 
ing out  for  cash  an  interest  in  some  busi- 
ness which  by  false  representations  they 
should  induce  some  purchaser  to  believe  to 
be  established  and  prosperous,  and  to  belong 
to  one  or  both  of  the  defendants,  and  in 
which  one  of  the  defendants  should  continue 
to  be  Interested  with  the  purchaser,  with  a 
view  to  cheat  him  further  when  he  should 
discover  that  he  had  been  cheated  into  mak- 
ing his  purchase,  and  that  all  three  of  the 
transactions  charged  in  the  indictment  were 
cheats  perpetrated  by  the  defendants  in  the 
execution  of  this  conspiracy.  This  aspect 
of  the  case  was  dealt  with  in  the  charge, 
and  the  Jury  were  told  that  such  a  con- 
spiracy could  be  proved  by  circumstantial  ev- 
idence, and  that,  upon  the  question  whether 
such  a  conspiracy  existed,  they  could  consid- 
er all  the  evidence  in  the  case.    This  instme- 


Digitized  by 


Google 


844 


72  IKNEtTBBASTEaN  BEPOBTBS. 


tlon  was  right  Commonwealth  t.  Smith, 
163  MiasB.  411,  418,  40  N.  E.  189.  If  the  Jury 
should  find  that  tixe  defendants  had  formed 
and  acted  thronghoat  In  pursuance  of  such  a 
conspiracy,  tiie  acts  of  either  or  both  1b 
any  one  of  the  three  transactions  were  rele- 
vant, certainly  upon  the  question  of  the 
knowledge  of  each  of  the  falsity  of  the  rep- 
resentations made,  and  of  the  intention  of 
each  to  cheat  each  purchaser  by  means  of 
them.  (Commonwealth  y.  Bloody  141  Mass. 
671,  6  N.  E.  769;  Commonwealth  ▼.  White, 
145  Mass.  392,  395,  14  N.  B.  611;  Common- 
wealth T.  Robinson,  146  Mass.  571,  577,  16 
N.  E.  452;  Commonwealth  v.  Smith,  163 
Mass.  411,  418,  40  N.  E.  189.  The  distinction 
between  the  present  case  and  that  of  Oom- 
monwealth  r.  Jackson,  132  Mass.  16,  cited  by 
the  defendants,  where  evidence  of  other  sales 
was  held  to  have  been  improperly  admitted 
for-  the  purpose  of  showing  the  Intent  with 
which  the  sale  charged  In  the  Indictment' 
was  made.  Is  this:  There  Jackson  was  ac1> 
Ing  alone,  and  the  sales  were  Independent 
transactions,  although  all  were  managed  sim- 
ilarly. Here  there  was  evidence  of  a  Con- 
spiracy, and  that  each  of  the  three  transac- 
tions were  Included  In  Its  general  purpose^ 
For  this  reason  the  Instruction  requested  wa»' 
rightly  refused. 

8.  The  remaining  exception  Is  to  the  re- 
fusal to  give  In  terms  the  following  requests; 
"The  defendant  Is  presumed  to  be  Innocent^ 
and  all  evidence  against  him  must  be  weigh- 
ed with  this  presumption  In  the  minds  of  tb« 
jurors  from  the  beginning  of  the  trial  to  tJie 
moment  that  the  Jury  concludes,  if  it  does 
so  conclude,  that  the  defendant  is  guilty." 
While  not  given  in  terms,  the  substance  of 
the  request  was  given  In  the  charge.  The 
Jury  were  reminded  that  they  had  been  told 
over  and  over  again  that  they  ought  not  to 
start  with  the  Idea  that  the  finding  of  the 
indictment,  or  any  previous  Investigation  of 
the  case,  was  evidence  of  guilt;  that  none  of 
the  proceeding^  prior  to  the  time  when  the 
defendants  came  before  them  are  to  be  con- 
sidered In  any  way  as  showing  guilt;  that 
"the  Jury  start  with  the  presumption  that 
the  defendants  are  not  guilty  until  the  evi- 
dence satisfies  you  dlflferently;  but  when  the 
evidence  •  •  ♦  satisfies  you  beyond  any 
reasonable  doubt — the  evidence  introduced 
by  the  government  and  the  evidence  of  the 
defendants — ^when  you  are  satisfied  on  that 
evidence  that  the  defendants  are  guilty,  then 
you  should  say  so,  otherwise  you  say  the 
case  Is  not  proved  and  return  a  verdict  of 
not  guilty."  In  their  brief  the  defendants 
contend  that  the  jurors'  minds  must  be  kept 
open  and  free  from  any  conclusion  until 
after  the  jury  has  heard  all  the  evidence, 
the  arguments,  and  the  charge.  However 
that  may  be,  It  Is  plain  that  no  such  ruling 
was  asked  for  by  the  request  We  .are  of 
opinion  that  the  charge  dealt  properly  with 
the  subject  of  the  presumption  in  question. 

Bzceptions  overruled. 
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(Supreme  Judicial   Ciourt  of  Massadmaetti; 
BtistoL    Jan.  3,  1905.) 

SmViJn'»  INJUKIZS  -r-  FtTBNISHINa  SKKVAn 
VICIOUS  B0B8E  —  DSFECTIVB  HABNESS— CVI- 
DENCE — COMPETENCY — SUFFICIENCT. 

1.  In  an  action  for  injuries  sustained  bj 
plaintiff  by  a  vicious  horae,  or  defective  hamest 
furnished  him  by  defendant  wUle  in  the  tatter's 
employ,  evidence  held  to  warrant  a  finding  that 
plaintiff  was  employed  by  another  employ^  witfa 
the  knowledge  and  consent  of  defenoaat  or  of 
bis  brother,  who  had  authority  to  act  for  him. 

2.  Where  plaintiff,  employed  as  assistant  on 
a  delivei-y  wagon,  waa  injared  owing  to  the  driv- 
er of  the  wagon  having  selected  a  defective  har- 
ness when  he  might  have  selected  a  sound  one, 
plaintiff  could  not  recover  for  die  injuries. 

3.  In  an  action  for  injuries  sustained  by 
plaintiff  owing  to  an  alleged  defective  hainea 
furnished  for  his  use  while  in  the  employ  of 
di^fendant,  held  that,  under  the  evidence,  the 
question  whether  the  harness  was  defective  was 
one  for  the  jury, 

4.  It  is  to  be  presumed  on  appeal  that  a  case 
was  submitted  to  the  jury  under  sufficient  in- 
structions, where  it  is  not  claimed  in  the  excep- 
tions that  they  were  not  pr(^>er. 

5.  Where,  in  an  action  for  injuries  •nstained 
by  a  servant,  the  declaration  alleged  that  de- 
fendant furnished  plaintiff  a  horse  that  was 
"wild,  vicious,  nnroly,  and  accustomed  to  kick," 
and  that  defendant  knew  or  ongbt  to  bave 
known  of  such  liabits,  it  waa  incumb^it  on 
plaintiff  to.  prove  such  allegation. 

6.  In  an  action  for  injuries  sustained  by  a 
servant  owing  to  the  master  having  furnished 
him  a  vicious  horse,  single  instances  when  the 
horse  exhibited  vicious  traits,  both  before  and 
after  the  accident,  were  admissible  in  proof  of 
its  general  character. 

7.  In  sji,  action  for  injueieB  sustained  by  t 
servant  owing  to  a  vicious  horse  having  beea 
furnished  him  by  defendant,  after  evidence  bad 
been  introduced  to  show  vicious  traits,  ftither 
evidence  of  the  reputation  of  the  horse  was  ad- 
missible' to  prove  defendant's  knowledge  of  his 
qualities. 

8.  It  was  competent  to  show  that  t>ecause  of 
vicious  proiienaitles  the  horse  was  driven  with 
another  horse  when  used  by  defendant's  serv- 
ants, as  it  waa  not  thought  safe  to  drive  bio 
alone. 

9.  It  was  proper  to  Introduce  In  evidence  t 
conversation  In  defendant's  presence,  when  ret- 
erence  was  made  to  the  hoi^e  in  question  as  the 
"runaway." 

Exceptions  from  Superior  Court  BrtettS 
CUiunty;    Loramns  B.  Hitchcock,  Judge. 

Action  by  William  Palmer,  by  his  next 
friend,  against  Ptitrlclr  Goyle.  Judgment  In 
favor  of  plaintiff,  and  defendant  brings  ex- 
ceptions.    Exceptions  overruled. 

J.  B.  Tracy  and  W.  A.  Swift,  for  plaintiff. 
F.  S.  Hall  and  B.  P.  CoughUs.  for  defeodaBt 

BRALBY,  J.  At  the  close  of  the  evidence 
the  plaintiff  waived  the  tiilrd  count  of  his 
declaration,  in  which  he  sought  to  recover 
under  Rev.  Laws,  c.  106,  S  71,  and  the  case 
was  submitted  to  the  Jury  on  the  first  and 
second  counts  at  common  law  for  injuries 
caused  to  him  by  a  vicious  horse  or  a  de- 
fective harness,  each  furnished  for  his  use 

f  2.  See  Master  and  Servant,  voL  U,  CsiiL  Ota.  H 

567,  670-572. 
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white  In  the  employment  of  the  defendant. 

Under  either  count  he  woiUd  be  required  to 
prove  that  the  relation  of  master  and  serT- 
ant  existed  between  them,  and  for  this  pur- 
pose he  Introduced  eTldence  ttiat  the  defend- 
ant, who  was  a  baker,  employed  a  large  num- 
ber of  men,  among  whom  was  one  Charles 
Campbell,  an  uncle  of  the  plalntllf,  who  drove 
one  of  the  bakery  wagons,  and  was  a  witness 
at  the  trial.  He  testlfled  that  the  defendant 
told  him  that  in  his  absence  he  could  ask 
the  defendant's  brothers  for  such  further 
instructions  in  the  conduct  of  the  business 
as  might  be  necessary.  In  consequence  of 
this  direction,  Campbell  asked  the  defend- 
ant's brotlJer,  Owen  Coyle^  about  an  assist- 
ant to  aid  him  on  the  team  in  the  delivery 
of  goods,  and  to  take  the  place  of  a  boy  who 
had  previously  acted  in  this  capacity,  but 
was  absent  at  the  time.  Before  this,  in  a 
talk  with  the  defendant  himself,  the  witness 
had  stated  that  he  pix>bably  "could  get  the 
Palmer  boy,"  and  that  the  defendant  said, 
"All  right,"  and  in  the  talk  with  the  defend- 
ant's brother  the  witness  said,  "Probably  I 
coold  get  a  boy,"  to  which  the  reply  was, 
"All  right"  After  these  conversations,  and 
finding  Jt  necessary  to  have  an  assistant, 
the  witness  then  asked  the  plaintiff  to  ac- 
company him  as  such,  and  told  hlih  that 
he  would  receive  as  wages  "fifty  cents  a  day 
and  his  ineals."  The  plaintiff  complied,  and 
was  Injured  on  the  first  day  of  his  employ- 
ment, while  riding  with  his  uncle  and  as- 
sisting him  in  his  work.  From  this  evidence, 
notwithstanding  the  defendant's  denial.  It 
could  be  found  that  the  plaintiff  was  hired 
by  Campbell,  either  with  the  knowledge  and 
assent  of  the  defendant  or  of  his  brother, 
who  had  authority  to  act  for  him  in  his  ab- 
sence. Thomas  v.  Wells,  MO  Mass.  517,  6  N. 
£.485. 

By  his  contract  of  service  the  plaintiff  as- 
sumed the  risk  of  injnry  from  the  negligence 
of  a  fellow  servant,  and  If  Campbell  was 
careless  In  selecting,  or  using,  a  defective 
bameee,  when  he  might  have  taken  or  used 
a  sound  one,  and  the  plaintiff  was  thereby 
injured,  he  cannot  recover.  But  the  only 
evidence  that  at  the  time  all  the  harnesses 
from  which  a  choice  could  have  been  made 
were  sound  came  from  the  defendant  and 
bis  witnesses,  whom  the  Jury  were  not  bound 
to  believe.  It  appeared  that  the  wagon  would 
not  have  gone  forward'  and  let  the  whiffle- 
tree  come  into  contact  with  the  horse  if  the 
breeching  strap  had  not  broken  at  the  buckle, 
and  this,  taken  in  connection  with  the  state- 
ment that  the  harness  was  an  old  one,  was 
some  proof  for  the  consideration  of  the  Jury 
that  it  was  defective.  It  must  he  presumed 
that  the  case  was  submitted  to  the  Jury  un- 
der sufllclent  Instructions,  as  no  reference  is 
made  in  the  exceptions  that  they  were  not 
full  and  proper,  and  a  verdict  on  this  Connt, 
as  matter  of  law,  could  not  have  been  order- 
ed for  the  defendant.  Devlne  v.  Murphy, 
168  Mass.  24»,  46  N.  B.  1000. 


The  first  connt  does  not  charge  O*  AttEenA- 
ant  with  negligence  in  furnishing  a  vicious 
horse  as  an  industrial  appliance  for  the  plain- 
tlfTs  use.  See  Green  &  Coates  ftallway  Co. 
V.  Bresmer,  97  Pa.  103;  Grcay  r.  Floersbeim, 
164  Pa.  S06,  30  Atl.  S97.  But  the  right  to  re- 
cover rests  on  the  ground  that  the  horse  was 
"wild,  vicious,  unruly,  and  accustomed  t» 
kick,"  and  that  the  defendant  knew,  or  in 
the  exercise  of  reasonable  care  ought  to 
have  known,  of  these  habits.  Popplewell  ▼. 
Pierce.  10  Cush.  509,  611.  It  was  thus  in- 
cumbent on  him  to  ^rove  this  allegation. 

In  this  state  it  has  been  held  that  the  rep- 
utation of  human  beings  cannot  be  shown  by 
proof  of  specific  incidents  of  miscondoct 
MUler  V.  Curtis,  158  Mass.  127,  32  N.  E.  1039, 
35  Am.  St.  Rep.  469;  Connors  v.  Morton,  160 
Mass.  333,  335,  35  N.  E.  800.  and  cases  cited. 
This  rule,  however,  does  not  apply  whae 
the  disposition  of  an  animal  is  in  issue.  For 
this  purpose  single  Instances,  of  which  there 
were  several,  when  the  horse  exhibited  many 
of  the  traits  described,  both  before  and  aft- 
er the  accident;  were  admisslhle  in  proof  of 
its  general  character.  Todd  v.  Rowley,  8 
Allen,  51.  68;  Maggl  v.  Cutts,  123  Mass.  535; 
Broderlck  v.  Higglnson,  169  Mass,  482,  48 
N.  E.  269,  61  Am.  St  Rep.  296. 

How  far  a  horse  addicted  to  the  habits  of 
shying  or  running  away  would  for  this  rea- 
son be  more  likely  to  act  in  a  vicious  man- 
ner when  subjected  to  the  experience  of  .a 
wagon  pressing-  against  him,  and  a  whiffle- 
tree  dropping  upon  him  while  he  was  being 
driven,  was  a  question  of  fact  As  a  resnlt 
of  comtnon  'observation  it  could  not  be  said 
that  such  a  horse  would  be  less  susceptible 
to  fright  from  this  cause,  or  that  his  previ- 
ous habits  would  not  tend  to  produce  a  ner- 
vous condition  that  would  Indicate  his  prob- 
able action  on  this  occasion,  or  that  kicking 
might  not  be  a  part  of  his  usual  conduct 
previous  to  running  away.  His  former  vi- 
cious acts,  which  included  kicking,  might  be 
considered  as  indicative  of  his  disposition, 
and  to  furnish  a  forecast  of  what  he  would 
do  when  exposed  to  such  an  accident  Lynch 
V.  Richardson,  163  Mass.  160,  30  N.  E.  801, 
47  Am.  St  Bep.  444.  Compare  Eastman  v. 
Scott,  182  Mass.  192,  64  N.  B.  968. 

After  evidence  had  been  introduced  tend- 
ing to  show  an  exhibition  of  the  specific 
trnHs  charged  in  the  declaration,  the  suIB- 
ciency  of  which  to  support  the  issue  was  for 
the  Jury,  further  evidence  of  the  reputation 
of  the  horse  became  admissible  to  prove  the 
defendanlfs  knowledge  of  his  vicious  quali- 
ties. Monahan  v.  Worcester,  160  Mass.  439, 
23  N.  E.  228.  16  Am.  St  Rep.  226;  Broderlck 
V.  Higglnson,  ubi  supra. 

For  a  similar  purpose,  It  was  competent 
to  show  that  because  of  such  propensities  the 
horse  was  driven  with  another  horse  when 
used  by  the  defendant's  servants,  as  it  was 
not  thougbt  safe  to  drive  him  alone^  as  well 
as  the  fact  of  the  conversation,  in  the  de- 
fendant's presence,  when  reference  was  made 
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to  blm  as  the  "runaway."  Sumner  v.  Gar- 
diner, 184  Mass  433,  436,  68  N.  £.  850. 

The  weight  to  be  given  to  the  evidence  la 
not  before  us,  and,  while  a  verdict  for  the  de- 
fendant might  well  have  been  returned,  we 
cannot  say  that  there  was  any  error  of  law  in 
Bubmltbng  the  case  to  the  Jury  on  the  vari- 
ous issues  that  have  been  discussed. 

Exceptions  overruled. 


(71  Ohio  St.  141) 

HOPKINS  T.  CLYDE  et  aL 
(Supreme  Coart  of  Ohio.     Dec.  6,  1904.) 

MOBIOAOB  —  FOBECLOSTJBE— LIMITATIONS— WHO 
MAY    PLEAD. 

1.  One  who,  by  either  private  or  judicial  sale, 
has  become  the  owner  of  the  interests  in  real 
estate  belonging  to  one  or  more  of  the  heirs  at 
law  of  a  mortgagor,  may  plead  the  statute  of 
limitations  in  bar  of  an  action  to  foreclose  the 
mortgage  on  the  real  estate  so  acquired,  al- 
though each  and  all  of  such  heirs  at  law  are  par- 
ties to  the  action,  and  neglect  or  refuse  to  in- 
terpose the  plea. 

(E^llabns  by  the  Conrt.) 

Error  to  Circuit  Court,  Miami  County. 

Action  by  George  M.  Clyde  against  Helen 
Clyde  and  others  to  foreclose  a  mortgage. 
W.  A.  Hopkins  was  made  party  defendant 
Judgment  for  plaintiff,  and  Hopkins  brings 
error.    Reversed. 

The  action  in  the  court  of  common  pleas 
was  brought  by  George  M.  Clyde,  as  admin- 
istrator of  the  estate  of  W.  J.  Clyde,  deceas- 
ed, to  foreclose  a  mortgage  on  certain  real 
estate  in  the  city  of  Troy,  Miami  county, 
Ohio,  executed  on  the  22d  day  of  June,  1885, 
by  George  C.  Clyde  and  his  wife,  to  secure 
the  payment  to  said  W.  J.  Clyde  of  a  prom- 
issory note  of  even  date  with  the  mortgage 
for  ttie  sum  of  $2,530,  due  one  year  from 
date,  veith  8  per  cent  interest  This  mort- 
gage was  left  for  record  and  was  duly  re- 
corded in  the  records  of  mortgages  for  said 
Miami  county.  The  mortgagor,  George  C. 
Clyde,  died  Intestate  several  years  after  the 
maturity  of  the  note,  and  several  years  be- 
fore the  action  to  foreclose  was  commenced, 
leaving  Helen  Clyde,  bis  widow,  and  N.  C. 
Clyde,  Sadie  Evans,  Kate  C.  Davis,  and 
Elizabeth  Lee,  his  heirs  at  law,  who  were 
made  defendants  in  said  action,  and  who 
are  also  made  defendants  in  error  here,  as 
they  were  in  the  circuit  court  Tbe  action 
in  foreclosure  was  commenced  In  the  court 
of  common  pleas  on  the  20th  day  of  May, 
1902,  more  than  15  years  after  the  maturity 
of  the  debt  secured  by  the  mortgage.  Tbe 
prayer  of  the  petition  is  "that  In  default  of 
payment  of  the  amount  now  due  and  paya- 
Ue  under  said  mortgage,  or  that  may  become 
due  and  payable  before  Judgment  herein, 
«ald  mortgage  may  be  foreclosed,  and  said 
premises  sold  free  from  all  claims  of  the 
defendants,  and  the  proceeds  applied  to  the 
payment  of  the  debt  due  plaintiff,  and  for 
such  other  relief  as  is  just  and  proper  in 


the  premises."  On  July  5,  1902,  on  bis  ap- 
plication, W.  A.  Hopkins,  now  plaintiff  in 
error,  was  made  a  party  defendant  to  the 
action,  with  leave  to  plead  by  tbe  lOtb  day 
of  July,  which  he  did.  The  widow  and 
heirs  of  the  mortgagor,  George  C.  Clyde, 
so  far  as  disclosed  by  the  record,  made  no 
defense.  The  answer  and  cross-petition  of 
the  plaintiff  in  error  alleges,  in  substance, 
that  said  mortgagor,  George  C.  Clyde,  died 
intestate,  and  seised  of  the  premises  covered 
by  the  mortgage,  leaving  the  widow  and 
heirs  above  named,  to  whom  his  estate  de- 
scended, and  proceeds  as  follows  to  plead 
the  statute  of  limitations  against  the  mort- 
gage: "The  defendant  the  Henry  St.  Clair 
Company,  on  the  14th  day  of  February, 
1898,  recovered  a  judgment  by  the  consid- 
eration of  the  common  pleas  court  of  Miami 
county,  Ohio,  against  the  defendant  Kate 
C.  Davis  in  the  sum  of  $304.87  and  costs  of 
suit  On  the  25th  day  of  February,  1898, 
execution  was  issued  upon  said  judgment 
and  levied  upon  the  defendant  Kate  C.  Davis' 
undivided  one-flfth  part  of  said  real  estate 
In  the  petition  described.  After  said  Judg- 
ment became  a  lien  on  said  real  estate,  the 
said  Kate  C.  Davis  conveyed  her  said  inter- 
est in  said  real  estate  to  the  defendant 
Neva  O.  Ooppock.  Thereafter  the  defend- 
ant the  Henry  St  Clair  Company,  on  the 
IQtb  day  of  October,  1901,  commenced  an 
action  in  the  common  pleas  court  of  Miami 
county,  Ohio,  in  the  nature  of  a  creditors' 
bill  against  the  defendants  Kate  C.  Davis 
and  Neva  O.  Coppock  to  enforce  said  Judg- 
ment lien  upon  said  real  estate,  and  marshal 
liens.  Such  proceedings  were  thereafter  had 
in  said  case  that  the  court  ordered  said 
one-fifth  part  of  said  real  estate  appraised, 
advertised,  and  sold  as  upon  execution,  and 
the  same  was  duly  appraised,  advertised, 
and  on  the  24th  day  of  May,  1902.  sold  by 
tbe  sheriff  of  Miami  county,  Ohio,  to  this 
defendant,  for  tbe  sum  of  $405.  Said  sale 
was  thereafter  confirmed  by  the  court  and 
the  sheriff  of  said  county  was  ordered  to 
convey  said  real  estate  to  this  answering  de- 
fendant and  said  sheriff  did  convey  said  real 
estate  to  this  defendant,  and  he  is  now  tbe 
owner  and  holder  of  the  fee-simple  legal  title 
to  said  undivided  one-fifth  part  of  said  real 
estate  inherited  by  the  defendant  Kate  C. 
Davis  from  her  father,  George  G.  Clyde, 
plaintiff's  mortgagor.  The  said  W.  A.  Hop- 
kins for  further  answer  says  that  the  note 
described  in  tbe  petition  and  secured  by  said 
mortgage  herein  sued  upon  was  due  more 
than  fifteen  years  before  tbe  commence- 
ment of  this  action,  and  that  the  said  note 
and  said  mortgage  securing  the  same  are 
both  barred  by  the  statutes  of  limitation. 
This  answering  defendant  says  further  that 
said  mortgage  has  not  been  canceled  of  rec- 
ord, and  casts  a  cloud  upon  his  title  to  said 
real  estate.  Wherefore  the  defendant  W.  A. 
Hopkins  prays  that  he  may  go  hence  without 
day  as  to  the  plaintifTs  action  set  fortli  in 
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the  p«tltlon,  and  that  the  court  on  this 
cross-petition  order  said  mortgage  canceled 
of  record  In  so  far  as  It  affects  this  defend- 
ant's title  to  said  real  estate,  and  quiet  this 
defendant's  title  In  and  to  said  real  estate 
as  against  said  mortgage."  To  this  answer 
and  cross-petition  the  administrator  (plain- 
tiff belo-w)  filed  a  general  demurrer  "for  the 
reason  that  the  same  does  not  constitate  a 
defense  to  the  petition  of  the  said  plaintiff." 
The  court  of  common  pleas  sustained  the 
demurrer  and  dismissed  the  answer  and 
cross-petition.  On  error  to  the  circuit  court 
this  judgment  was  affirmed.  This  case  is 
here  on  error  to  reverse  both  Judgments. 

Gilbert,  Shlpman  &  Campbell,  for  plaintiff 
In  error.  Sherman  T.  McPberaon,  for  de- 
fendants in  error. 

PRICE,  J.  (after  stating  the  facts).  It  1b 
not  seriously  questioned  that  the  mortgagor, 
George  C.  Clyde,  If  living,  conld  make  the 
plea  of  the  statutory  bar  against  both  the 
note  and  the  mortgage  securing  the  same,  if 
more  than  15  years  had  elapsed  between  the 
maturity  of  the  debt  and  the  commencing  of 
the  action  to  "foreclose  the  mortgage.  Nor 
can  it  be  seriously  argued  that  the  widow  and 
heirs  at  law  of  the  mortgagor  could  not  snc- 
cessfnlly  Interpose  the  plea  In  their  behalf 
against  the  mortgage,  because  they  are  In 
undoubted  privity  of  estate  with  the  mort- 
gagor, which  estate  vested  in  them  at  his  de- 
cease. The  authorities  are  unanimous  in 
support  of  the  latter  proposition,  and,  while 
the  right  to  plead  the  statutory  bar  to  the 
promissory  note  is  a  personal  privilege  to  be 
exercised  by  its  maker  or  his  legal  repre- 
sentative, when  the  action  seeks  the  sale  of 
real  estate  which  has  vested  in  the  widow 
and  heirs  at  law  either  by  will  or  by  descent 
they  or  either  of  them  may  make  the  plea 
In  protection  of  their  estate  from  foreclosure 
and  sale.  But  it  is  urged  In  this  case  that 
the  plaintiff  in  error  does  not  stand  In  such 
privity  of  estate  with  the  mortgagor  or  his 
heirs  at  law  as  entitles  him  to  make  this  de- 
-  fense.  WTiat  are  the  facts  he  alleges?  On 
the  14th  of  February,  189&— more  than  three 
years  prior  to  the  filing  of  the  action  to  fore- 
close— the  Henry  St  Clair  Ck>mpany  recovei> 
ed  a  Judgment  in  the  court  of  common  pleas 
of  Miami  coimty  against  Kate  C.  Davis,  one 
of  the  heirs  of  the  mortgagor,  for  $304.87  and 
costs  of  suit  On  the  25th  of  February  of 
same  year  an  execution  was  Issued  on  this 
Judgment  and  It  was  levied  on  the  undivided 
one-fifth  of  the  real  estate  covered  by  the 
mortgage,  which  was  the  Interest  of  said 
Kate  C.  Davis  In  the  premises.  After  the 
Jifdgment  and  levy  Mrs.  Davis  conveyed  her 
Interest  to  Neva  O.  Coppoc^  In  October, 
1901,  the  Judgment  creditor  commenced  a 
suit  against  Kate  C.  Davis  and  her  said  gran- 
tee to  enforce  the  Judgment  and  in  that  suit 
an  order  of  sale  was  issued,  and  on  the  24th 
day  of  May,  1902,  the  Said  one-fifth  Interest 


formerly  owned  by  Mrs.  Davis  was  sold  by 
the  sheriff  to  the  plaintiff  in  error,  which 
sale  was  confirmed  by  the  court  and  in  pur- 
suance of  its  order  the  sheriff  executed  and 
delivered  to  him  a  deed  for  said  interest  In 
said  mortgaged  premises.  By  virtue  of  the 
Judgment  against  Kate  O.  Davis,  the  execu- 
tion, order  of  sale,  the  sale  by  the  sheriff.  Its 
confirmation,  and  the  deed  of  the  sheriff,  the 
plaintiff  In  error  became  seised  of  all  the 
rights,  title,  and  interest  which  she  had 
theretofore  held  In  the  premises  as  one  of 
the  heirs  of  the  mortgagor,  and  he  became 
a  tenant  in  common  with  the  other  heirs  of 
the  mortgagor,  entitled  as  against  them  to 
bring  and  maintain  proceedings  for  the  parti- 
tion of  the  real  estate,  and  to  enforce  any 
and  all  the  rights  and  be  subject  to  the  lia- 
bilities of  a  tenant  in  common,  which  might 
accrue  under  his  new  relation.  It  is  true 
the  plaintiff  in  error  did  not  receive  a  deed 
directly  from  Kate  O.  Davis,  and  thus  con- 
nect himself  with  the  title  of  the  mortgagor, 
yet  he  became  seised  of  all  her  Interest  Just 
as  effectually  by  the  legal  proceedings  refer- 
red to.  Our  statute  so  provides  in  section 
8402,  Rev.  St  1892,  where  it  Is  said:  "The 
deed  [sheriff's]  shall  be  prima  facie  evidence 
of  the  legall^  and  regularity  of  the  sale; 
and  all  the  estate  and  interest  of  the  person 
whose  property  the  officer  so  professed  to  sell 
and  convey,  whether  that  Interest  existed  at 
the  time  the  property  became  liable  to  satlsty 
the  Judgment  or  was  acquired  subsequently, 
shall  be  thereby  vested  In  the  purchaser." 
Both  by  common  law,  and  surely  by  virtue 
of  this  statute,  the  purchaser  at  such  Judicial 
sale  acquires  all  the  right  and  title  of  the 
Judgment  debtor  in  the  real  estate.  Of 
course,  such  purchase  and  the  deed  acquired 
thereunder  do  not  of  themselves  free  the 
premises  purchased  in  this  case  of  the  prior 
mortgage  lien  for  what  may  be  due  npon  the 
mortgage,  but  does  the  purchaser  thereby 
have  such  relation  to  the  mortgaged  estate 
that  he  may  show  In  protection  of  his  Interest 
In  the  premises  that  the  action  to  foreclose 
the  mortgage  la  barred  by  lapse  of  time?  It 
is  argued  by  counsel  for  defendant  in  error 
that  the  grounds  of  defense  against  the  mort- 
gage, including  the  right  to  plead  the  stat- 
utory bar,  which  belonged  to  Kate  0.  Davis, 
did  not  pass  by  the  Judicial  sale  of  her  In- 
terest in  the  premises,  because  the  title  of 
plaintiff  tn  error  Is  not  one  In  privity  with 
the  title  of  the  mortgagor.  The  first  part 
of  the  proposition  may  be  t^ue,  namely,  that 
the  right  to  plead  the  statutory  bar  which 
she  possessed  did  not  pass  as  part  of  the  in- 
terests acquired  at  the  Judicial  sale;  but  It 
Is  equally  true  that  her  estate  which  was  cov- 
ered by  the  mortgage,  and  which  would  be 
taken  from  the  plaintiff  in  error,  did  pass 
to  and  vest  In  him  at  the  Judicial  sale.  It  Is 
no  iMiger  a  plea  against  the  personal  liabil- 
ity on  the  note,  but  a  plea  against  the  en- 
forcement of  a  mortgage,  which,  but  for  the 
Justness  of  the  plea,  would  deprive  the  pur- 
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chaaer  «t  iaiidM  sale  at  hia  jHroperty.  It 
therefore  Is  not  so  mach  an  inquiry  u  to 
whether  the  judicial  sale  carried  with  it 
the  right  of  Mrs.  Daris  to  plead  the  statute 
of  limltatloiia  as  it  Is  whether  he  may  not 
assert  it  in  his  own  rlsbt  as  a  purchaser  of 
part  «f  the  mortgaged. premises. 

We  think  a  summary  of  the  authorities 
on  the  subject  Indicates  the  general  rule 
that  any  one  in  privity  with  the  lien  sought 
to  be  enforced  against  the  premises,  and 
any  one  who  can  be  said  to  stand  in  the 
place  of  the  person  in  whose  favor  the  statute 
runs,  is  entitled  to  plead  it  As  said  la  Cor- 
bey  et  al.  t.  Rogers,  Jr.,  152  Ind.  169-171,  52 
M.  B.  748,  749:  "The  general  rule  Is  that 
the  right  to  plead  the  statute  of  limitations 
Ja  a  personal  privilege,  but  persons  stand- 
ing in  the  place  of  the  party  having  the  per- 
sonal privilege,  such  as  grantees,  mortgagees, 
executors,  administrators,  trustees,  heirs, 
devisees,  or  other  persons  iiolding  under  him, 
may  set  up  such  defense."  The  court  then 
dtea  in  support  of  the  mle  numerous  eases 
decided  in  other  Jurisdictions.  Had  Mrs. 
Davis  retained  her  share  of  real  estate,  tt 
Is  conceded  she  could  have  pleaded  the 
statute  in  bar  of  foreclosure.  Why?  Be- 
cause site  would  be  holding  under  the  mort- 
gagor, and  in  privity  of  estate  with  him. 
So  does  her  grantee  hold  under  him,  and  in 
this, sense  the  purchaser  at  judicial  sale  is 
ber  grantee,  and  stands  in  her  place  in  the 
chain  of  tiUe,  and  therefore  he  holds  under 
the  mortgagor.  We  think,  tt  has  been  well 
decided  in  several  cases  that  the  holder  of  a 
junior  mortgage  may  plead  the  statutory 
bar  against  the  enforcement  of  a  senior 
mortgage.  See  19  Am.  &  £:ng.  Bacy.  Law, 
185;  Lent  v.  Shear,  26  Oal.  361-370;  Hill  v. 
Hilliard.  103  N.  a  34.  9  S.  B.  639.  Two  sec- 
tions of  the  syllabus  in  the  latter  case  are; 
"(2)  A  subsequent  mortgagee  or  purchaser 
of  the  equity  of  redemption  has  the  right 
to  avail  himself  of  the  statute  of  limitations 
as  a  defense  to  the  first  mortgage,  and  after 
the  rights  of  the  first  mortgagee  are  barred 
by  the  statute  no  act  or  acknowledgment  on 
the  part  of  the  mortgagor  can  revive  the 
mortgage  as  to  subsequent  mortgagees  or 
purchasers.  (8)  A  subsequent  mortgagee  or 
purchaser  of  the  equity  of  redemption  can 
avail  himself  of  the  protection  of  the  stat- 
nte  of  limitations  against  a  prior  mortgage, 
although  the  mortgagor  Is  a  party  to  the  ac- 
tion and  refuses  to  plead  the  statute."  The 
opinion  In  that  case  cites  Jones  on  Mort- 
gages, I  1609;  Lent  T.  Shear,  26  Oal.  861; 
Medley  t.  Elliott  62  lU.  632;  Pox  ▼.  Blos- 
som. 17  Blatchf.  852,  Fed.  Cas.  No.  6,008.  If 
a  junior  mortgagee  may  so  defend,  so  may  a 
subsequent  purchaser. 

Is  the  case  at  bar,  while  the  deatb  of  the 


mortgagor  occnnwd  befora  the  statute  had 
fnlly  run,  yet  it  bad  ma  Ita  full  oonrae  at  the 
date  of  the  order  of  sale  and  the  sale  of  the 
interests  of  Mrs.  Davis  in  the  nuM'tgaged 
premises.  At  that  time  she  and  tlie  other 
heirs  at  law  of  the  mortgagor  held  but  the 
equity  of  redemption.  The  equity  of  re- 
demption in  favor  of  Mrs.  Davis  was  ce^ 
tainly  sold  t«  the  {rfaintiff  in  error  and  he 
acquired  it  at  tbe  judicial  sale  above  refer 
red  to.  Hence,  on  the  ground  that  he  holds 
the  equity  of  redemption  in  one-fifth  of  the 
incumbered  premises,  he  is  enUtied  to  plead 
tbe  statutory  bar  for  the  protection  of  hit 
title.  The  authorities  to  support  the  doc- 
trine of  this  opinion  are  very  numerous,  if 
not  unantnioaB,  as  witness  Trimble  t.  Faiiss, 
78  Ala.  260;  McCarthy  v.  White  et  a.U  21 
Oal.  495,  82  Am.  Dec.  754;  Lent  ▼.  Shear 
et  al.,  26  Oal.  861;  Houston  et  al.  r.  Work- 
man, 28  III.  App.  626;  Schmncker  ▼.  Slbert, 
IS  Kan.  110,  26  Am.  Rep.  765.  We  quote 
from  the  latter  case  the  following:  "Again, 
when  the  note  is  barred,  the  mortgage  Is 
also  barred,  and  a  grantee  of  the  mortgagor 
may  interpose  this  defense  to  an  action  to 
foreclose  the  mortgage  whether  the  mort- 
gagor does  or  not  He  may  .protect  tiie 
property  conveyed  to  him  by  a  .plea  of  the 
statute,  as  to  any  lien  sought  to  be  charged 
against  it  He  cannot  interpose  tlie  plea 
beyond  the  extent  of  his  interest  and.  there- 
fore only  to  prevent  a  foreclosure.  In  Cos- 
ter v>  Brown,  23  Cal.  142,  the  court  decided 
that  'a  purchaser  of  an  estate  subsequent  to 
the  mortgage  may  int«vene  and  plead  the 
statute';  and,  farther,  'when  the  debt  to 
secure  which  a  mortgage  is  given  Is  barred 
by  tbe  statute  of  limitations,  the  mortgage 
is  also  barred,  and  if  an  action  la  brought 
to  foreclose  it,  one  who  has  purchased  or 
acquired  a  lien  on  the  property  sabsequent 
to  the  mortgage  has  a  right  to  intervene  in 
tbe  action  and  plead  tbe  statute  of  limita- 
tions.'" See,  also,  Ewell  t,  Daggs,  108  tT. 
S.  143-147.  2  8up.  Ct  408,  27  L.  Ed.  682. 
It  would  seem  that  reasoning  from  any 
viewpoint  we  may  have  of  the  question,  the 
answer  and  cross-petition  of  plaintiff  in  er- 
ror contains  a  good  defense  against  fore- 
closure as  to  his  share  of  the  premises,  and. 
tf  true,  that  he  is  entitied  to  have  the  cloud 
of  the  mortgage  thereon  removed. 

The  judgments  of  the  lower  courts  are 
reversed,  and  the  demurrer  to  the  answer 
and  cross-petition  overruled,  and  tbe  cause 
la  remanded  to  the  common  pleas  court  foe 
further  proceedings  according  to  law. 

Judgment  reversed. 

SPEAR,  O.  J^  and  DAVIS,  SHAT70K,  and 
CREW,  JJ,,  eoncor.    SPMMKRS^  2.,  mtt 

■ttttng. 
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(US  Ind.  6*7)     • 

GAGNON  et  al.  t.  FRBNCH  LICK 

SPRINGS  HOTEL  CO.     (No. 

20,284.) 

(Supreme  (Tourt  ot  Inaana.    Dea  29,  1904.) 

IHJUNCTION    —   INTEBI-OOUTOBT   OBDEBfl  —  AP- 
PEAI/— STrBTEKBANBAN    WATEBft— WABTB. 

1.  Several  interlocatory  orders  made  in  the 
same  cause,  granting  an  injunction  or  overrul- 
ing a  motion  to  dissolve  an  injunction,  majr  be 
included  in  a  single  appeal,  tat^en  within  the 
time  prescribed  by  statute  as  to  each  order. 

2.  To  sustain  an  interlocatory  injunction  it 
is  enough  that  the  evidence  shows  the  act  com- 
plained of  a  proper  subject  for  investigation  by 
a  court  of  eiiuity. 

3.  An    interlocutory   injunction   against   tlie 

gumping  of  subterranean  waters  is  authorized 
y  evidttice  that  the  pumping  Is  for  the  purpose 
asd  with  the  result  of  preventing  the  flow  of 
springs  on  the  lands  of  another,  and  that  the 
water  pumped  is  merely  wasted. 

Appeal  from  Circuit  Court,  Orange  County; 
T.  B.  Busklr^  Judge. 

Action  by  the  French  Lick  Springs  Hotel 
Comimny  against  George  8.  Oagnon  and  otb- 
ers  for  Injunction.  From  Interlocutory  or- 
ders, defendants  appeal.    A^rmed. 

6«occe  Shirts  and  W.  H.  TallH>tt,  for  ap- 
pellants. John  W.  Kern,  Smitb  A  Korbly, 
McCart  &  McCart.  W.  J.  Boskirk,  and  Field 
It  Kurrle,  fw  ivpellee. 

DOWLIN6,  C.  3.  On  July  22,  1903.  the 
appellee,  tbe  French  Lick  Springs  Hotd 
Company,  together  -with  four  other  persons, 
filed  its  complaint  In  the  Orange  circuit  court 
against  the  appellants,  George  S.  Gagnon,  the 
Baden  Uck  Sulphur  Springs  Oomiiany,  John 
L.  Howard,  and  John  C.  Howard,  asking 
that  tbe  defendants  be  temporarily  restrained 
and  enjoined  from  pumping  water  on  tbe 
premises  of  tbe  defendants,  and  from  doing 
otber  acts  alleged  to  be  wrongful  and  injuri- 
ous to  the  property  of  the  plalntlfTs,  and  that 
on  the  final  hearing  tbe  injunction  be  made 
perpetttal.  On  the  same  day,  without  notice, 
an  emergency  being  disclosed.  In  the  vaca- 
tion of  said  conrt  the  judge  thereof  Issued  a 
temporary  restraining  order  pursuant  to  tbe 
prayer  of  .the  complaint,  and  fixed  a  day  for 
the  bearing  of  said  application.  On  July  30, 
1908,  the  day  set  for  such  hearing,  the  par- 
ties appeared,  and  tbe  complaint  was  dis- 
missed as  to  ail  tbe  plaintiffs  except  tbe 
Frencb  Lick  Springs  Hotel  Company,  and 
that  company  as  tbe  sole  plaintiff  filed  two 
additional  paragraphs  of  complaint.  Tbe 
Judge,  having  heard  tbe  proof  upon  the  com- 
jdalnt  as  amended,  on  August  3,  ISOS,  In  va- 
cation,  graoted  a  temporary  injunction 
against  all  the  defendants  who  had  been 
serred  with  process.  On  tbe  first  day  of  tbe 
xiext  term  of  the  Orange  circuit  court,  which 
-was  Octotier  26, 19(}3,  an  amended  complaint 
■votB  filed  \fy  tbe  plaiotiff,  the  French  Lick 
Springs  Hotd  Company,  against  tbe  same 
deffeadants,  and  tbe  latter,  excepting  John  O. 

IX  See  lolonction.  voL  27,  Cent  Dig.  H  *U>  O*. 
TCN.E.— 64 


Howard,  who  bad  not  been  served  with  pro- 
cess, moved  the  court  to  dissolve  the  tem- 
porary Injunction  then  in  force,  and  also  to 
modify  It,  which  motion  was  overruled  on 
said  26tb  day  of  October,  1003.  On  Novem- 
ber 9,  1903,  in  term,  tbe  defendants  again 
moved  tbe  court  to  dissolve  said  temporary 
Injunction.  Their  motion  was  overruled,  and, 
on  the 'application  of  the  plaintiff,  the  cause 
was  continued  until  tbe  next  term  for  tbe 
cloBlng  of  tbe  Issues  and  for  service  of  pro- 
cess on  the  defendant  John  C.  Howard.  No- 
vember 12,  1903,  the  defendants  the  Baden 
Lick  Sulphur  Springs  Company  and  George 
S.  Gagnon  prayed  an  appeal  from  tbe  sev- 
eral Interlocutory  orders,  judgments,  and  de- 
crees of  tbe  court  in  this  cause.  The  appeal 
was  granted,  time  was  allowed  for  filing  bills 
'Of  exceptions,  the  amount  of  the  appeal  bond 
was  fixed  at  $500,  and  it  was  required  to  be 
filed  during  the  current  term  of  the  court. 
Said  bond  was  filed  and  approved  November 
18,  1903. 

An  appeal  to  tbe  Supreme  Conrt  may  be 
taken  from  an  Interlocutory  order  of  any  cir- 
cuit court  or  judge  thereof  granting  or  dis- 
solving or  oTerrulIng  motions  to  dissolve  an 
Injunction  in  term  and  granting  an  injunction 
In  vacation.  Clause  8,  S  658,  Bums'  Ann.  St . 
1001.  Tbe  appeal  must  be  taken  at  the  term 
of  court  at  which  tbe  order  is  made;  or,  when 
made  in  vacation,  it  must  be  taken  at  the  time 
tbe  order  is  made  or  during  tbe  next  tenn. 
No  appeal  can  be  granted  until  the  party  de- 
siring to  appeal  has  filed  an  appeal  bond,  as 
in  other  cases  of  appeal  Section  659,  Bums' 
Ann.  St.  1901.  The  decisions  complained  of 
and  assigned  for  error  are  the  overruling  of 
the  motion  to  dissolve  the  temporary  Injunc- 
tion of  October  20,  1903,  tbe  overruling  of  tbe 
motion  to  modify  the  Injunction  of  October 
26,  1903)  tbe  overruling  of  the  motion  to  dls- 
aolve  the  injunction  of  October  26,  1908,  and 
the  granting  of  the  temporary  injunction  of 
August  3,  1903. 

It  is  objected  by  counsel  for  appellee  that 
the  appellants  cannot  bring  before  tbla  court 
In  a  single  appeal  more  than  a  single  Inter- 
locutory order  granting  an  injunction  or  over- 
ruling a  motion  to  dissolve  an  injunction. 
As  all  tbe  orders  appealed  from  were  made 
in  the  same  cause,  and  the  appeal  as  to  each 
decision  complained  of  was  taken  wltbln  the 
time  prescribed  by  the  statute,  we  think  that 
all  such  orders  are  properly  Included  In  a 
single  appeal.  Upon  an  appeal  from  an  In- 
terlocutory order  granting  or  refusing  to 
modify  an  tajanctlon,  it  is  not  necessary  that 
such  a  case  should  be  made  out  as  would  en- 
title tbe  plaintiff  to  relief  at  the  final  hear 
Ing.  It  is  sufficient  If  the  court  finds  npon 
.the  pleadings  and  evidence  such  a  state  of 
facts  as  makes  the  transaction  a  proper  sub- 
ject tor  tnvestlgatiou  in  a  court  of  equity. 
Spicer  T.  Hoop,  61  Ind.  366;  Tbe  People's 
Gas  Oo.  ▼.  Tyner,  131  Ind.  277.  288,  31  N.  E. 
50,  16  L.  K.  A.  443,  31  Am.  8t  R^.  438; 
Home,  etc.,  Co.  t.  Globe  Tissue  Paper  Oo^ 
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146  Ind.  673,  679,  45  N.  E.  1108.  Is  this  such 
a  case?  The  French  Lick  Springs  Hotel 
Company  owns  some  550  acres  of  land  situ- 
ated In  a  valley  2^  miles  long  by  three- 
foarths  of  a  mile  wide,  known  as  "French 
Lick  Valley,"  In  Orange  connty,  in  this  state. 
A  group  of  springs,  known  as  the  "French 
Lick  Springs,"  possessing  healing  and  me- 
dicinal properties  in  a  high  degree, 'is  situ- 
ated on  the  lands  of  the  appellee.  The  Ba- 
den Lick  Company  Is  the  owner  of  80  acres 
of  land  situated  to  the  north  and  northeast 
of  the  lands  of  the  French  Lick  Company, 
and  adjoining  the  same.  John  C.  and  John 
L.  Howard  own  a  tract  of  land  extending 
from  the  hilltops  to  the  northeast  of  French 
Lick  Springs  down  into  said  valley  and  to 
a  point  about  85  rods  distant  from  the  north- 
east comer  of  the  lands  owned  by  said 
French  Lick  Company.  The  waters  flowing 
from  the  springs  known  as  the  French  Lick 
Springs  had  for  more  than  30  years  been 
known  throughout  the  United  States  to  pos- 
sess healing  and  medicinal  properties,  and 
during  that  time  had  attracted  many  visitors 
to  said  valley  from  all  parts  of  the  United 
States,  who  came  to  drink  and  bathe  in  such 
waters.  During  all  that  time  a  hotel  and 
health  and  pleasure  resort  had  been  main- 
tained near  said  springs,  which  was  added  to 
and  improved  from  time  to  time  to  accommo- 
date the  increasing  number  of  guests  attract- 
ed there  by  reason  of  the  properties  of  said 
springs,  which  were  natural  flowing  springs. 
On  and  before  June  25,  1901,  this  hotel  prop- 
erty, consisting  of  certain  frame  hotel  build- 
ings, the  lands  aforesaid,  and  the  natural 
springs  thereon,  was  owned  by  said  French 
Lick  Springe  Company,  of  which  corporation 
John  L.  Howard  and  John  C.  Howard,  par- 
ties to  this  action,  were  stockholders,  the 
said  John  G.  Howard  being  an  officer  thereof. 
On  the  date  last  named  the  said  French  Lick 
Springs  Company  sold  said  property  to  the  ap- 
pellee corporation,  the  French  Lick  Springs 
Hotel  Company,  receiving  therefor  the  sum  of 
§385,000,  which  was  the  fair  cash  value  there- 
of, but  that  without  said  springs  the  fair  cash 
value  of  said  property  would  not  have  exceed- 
ed $20,000;  the  said  appellee  corporation  be- 
ing induced  to  make  said  purchase  and  in- 
vestment solely  on  account  of  the  existence 
of  said  springs,  their  wide  reputation,  and 
the  fact  that  so  many  guests  were  attracted 
thither  by  reason  of  their  widely  known  me- 
dicinal properties.  The  appellee  corporation. 
Immediately  upon  taking  possession  of  said 
prt^erty,  began  the  erection  of  and  has  com- 
pleted new  hotel  buildings  thereon  at  an  ex- 
pense of  $140,000,  and  made  other  Improve- 
ments thereon  at  an  additional  expense  of 
$125,000,  and  said  property  is  now  of  the 
value  of  $1,000,000.  which  value  depends  up- 
on the  continued  existence  of  the  said 
springs. 

The  overflow  waters  from  said  natural 
springs  on  the  lauds  of  the  French  Lick 
Company  run  from  said  springs  lu  a  well- 


defined  channel,  with  bed  and  banks,  form- 
ing a  surface  stream  through  which  said 
waters  are  carried  to  and  emptied  into 
French  Lick  creek.  Underlying  all  the  land 
in  the  said  French  lick  valley  is  a  subter- 
ranean body  of  water,  and  the  waters  in 
the  natural  springs  of  the  French  Lick  Com- 
pany are  forced  upward  through  the  rocks 
by  the  hydrostatic  pressure  of  said  body  of 
water,  and  for  more  than  30  years  said 
springs  have  had  a  natural  flow  resulting 
from  said  pressure.  Within  a  year  prior  to 
the  bringing  of  the  action,  the  Baden  Lick 
Company  and  the  Howards  have  each  sunk 
a  well  on  their  respective  tracts  of  land  in 
said  valley  for  the  purpose  of  tapping  the 
body  of  water  underlying  said  valley,  and 
snch  wells  were  sunk  to  such  depth  as  to 
penetrate  such  body  of  water;  the  Howard 
well  being  located  at  a  point  85  rods  north- 
east of  the  French  Lidc  Company's  prem- 
ises, and  160  rods  from  the  natural  springs 
of  said  company,  and  the  Baden  Lick  well 
being  located  at  about  one-half  mile  north  of 
such  springs.  The  Howard  well  was  sunk 
by  the  Howards  with  a  view  of  devising 
some  method  whereby  they  might  Intercept 
the  flow  of  water  Into  the  said  natural 
springs  of  the  French  Lick  Company,  and 
thereby  destroy  the  value  of  its  property. 
About  the  18th  of  July,  1903,  having  thereto- 
fore placed  in  said  well  a  powerful  steam 
pump,  they  commenced  to  operate  the  same, 
pumping  water  from  said  subterranean  body 
of  water,  knowing  that  the  same  was  con- 
nected with  such  springs,  and  knowing  that 
their  said  pump  had  sufficient  power  of  suc- 
tion to  draw  the  underlying  waters  away 
from  said  springs  and  destroy  the  same: 
and  with  such  knowledge  contlnaed  to  op- 
erate said  pump  day  and  night,  drawing 
millions  of  gallons  of  water  from  said  body 
of  water,  which  they  allowed  to  escape  on 
the  ground  and  run  Into  French  Lick  creek 
and  be  wasted,  and  such  pumping  being 
continued  up  to  the  time  of  the  commence- 
ment of  this  action.  Some  weeks  prior  to 
the  18th  of  July,  1903,  the  appellant  the 
Baden  IJck  Company,  by  Gagnon,  .who  acted 
for  it,  also  placed  a  powerful  pump  In  Its 
said  well,  and  operated  the  same  almost  con- 
tinually up  to,  on,  and  after  said  last-men- 
tioned date,  drawing  from  said  subterranean 
basin  more  than  a  half  million  gallons  of 
water  every  day,  and  allowing  all  of  the 
same  to  escape  into  French  Lick  creek  and 
be  wasted;  such  pumping  continuing  up  to 
the  time  of  the  service  of  the  temporary  re- 
straining order  herein.  Gagnon  and  the  Ba- 
den Lick  Company  knew  that  the  removal 
of  a  large  quantity  of  water  from  said  sub- 
terranean body  would  result  In  the  destmc- 
tion  of  the  natural  springs,  and  after  the 
19tb  of  July  they  also  knew  that  the  Joint 
action  of  the  Howards  and  themselves  In 
such  pumping  was  resulting  In  tlie  Injuiy 
of  such  springs,  and,  with  such  knowledge, 
continued  so  to  pump  and  waste  said  waters 
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tintll  Bald  natural  springs  of  the  French  Lick 
Company  ceased  to  flow,  and  became  for 
the  time  practically  worthless,  and  so  re- 
mained until  the  service  of  the  restraining 
order.  Neither  the  Baden  Lick  Company 
nor  the  Howards  had  any  use  for  the  waters 
so  pumped  by  them  through  their  respective 
wella  from  said  subterranean  basin  of  water, 
but  wasted  all  of  It,  and  whUe  their  pump- 
ing was  In  progress  they  caused  observations 
to  be  made  to  discover  Its  effect  on  the  nat- 
ural springs  of  the  French  Lick  Company; 
and  when  they  learned  that  said  springs 
were  being  exhausted  by  reason  of  such 
pumping  they  continued  to  pump  and  waste 
said  waters  until  the  flow  of  water  In  said 
springs  stopped,  and  the  value  thereof  for 
the  time  being  was  destroyed.  The  connec- 
tion betweeu  the  wells  of  the  Baden  Lick 
Company  and  the  Howards  and  the  said  nat- 
ural springs  of  the  appellee  through  said 
subterranean  body  of  water  is  so  well  de- 
fined that  when  the  pumping  from  said  wells 
from  any  cause  ceased  for  a  few  hours,  the 
waters  would  again  begin  to  flow  into  and 
out  of  the  said  springs,  and  when  said  pump- 
ing was  again  resumed  the  suction  from  the 
pumps  would  again  cause  said  springs  to 
cease  flowing.  About  11  p.  m.  on  July  21, 
1903  (the  day  prior  to  the  commencement  of 
this  action),  while  the  pumps  In  both  of  the 
wells  referred  to  were  being  operated,  John 
L.  Howard,  one  of  the  appellants,  visited 
the  natural  spring  of  the  French  Lick  Com- 
pany known  as  "Pluto,"  and,  finding,  on  ex- 
amination that  the  same  had  ceased  to  flow, 
said  to  his  companion,  "We  have  got  her 
down;  she  has  gone  to  helL"  Jobs  Stevens. 
Howard's  manager,  after  the  well  was  sunk 
on  Howard's  land,  and  prior  to  placing  a 
pump  therein,  said  to  John  0.  Howard,  "I 
want  you  to  get  me  a  good  pump  and  put  in 
there,  and  I  will  sink  old  Pkito  to  hell." 
After  such  pump  was  procured  and  placed 
In  operation,  and  was  operated  until  about 
the  time  of  the  commencement  of  this  action, 
Stevens  again  declared,  "I  have  them  work- 
ing on  old  Pluto,  and  I  don't  give  a  d n 

if  Pluto  goes  as  dry  as  a  chip."  John  L. 
Howard,  before  sinking  the  well  referred 
to,  said:  "I  will  drill  a  bole  up  there  deep 
enough  to  reach  the  sulphur  water,  and  it 
doesn't  matter  whether  it  flows  out  natural 
or  not,  for  I  will  put  in  a  compressed  air 
pump,  and  by  this  means  I  can  lift  the 
water  from  the  bottom  of  the  well  instead 
of  the  top,  and  when  this  is  done  it  will 
lower  the  fresh-water  pressure  here,  and 
whenever  you  affect  the  fresh-water  pres- 
sure Pluto  will  not  run  out"  He  again  said, 
"I  will  have  Pluto  right  here  at  my  door." 
And  again:  "When  we  get  through  with 
them  [referring  to  the  French  Lick  Compa- 
ny], they  will  either  take  us  back  in  the 
company  or  buy  me  out  at  my  figures. 
•  •  •  I  know  more  about  Pluto  than 
anybody  In  this  valley,  and  when  I  get 
through  with  my  well  they  will  want  me,  be- 


cause I  can  control  Pluto."  On  the  19th  of 
July,  1903,  John  0.  Howard  inspected  the 
three  natural  springs  of  the  French  Lick 
Company,  and  found  that  they  had  ceased 
to  flow.  July  20, 1903,  the  appellant  Gagnon 
came  to  the  Pluto  Spring,  and  said  to  the  at- 
tendant: "We  are  pumping  you  dry.  We 
wUl  make  yon  break  your  back  dipping  after 
that  water."  On  the  following  day  Gagnon 
came  to  the  Pluto  Spring  again,  Inquired 
about  It,  and  said,  "It  Is  about  as  it  was  the 
other  day  when  I  was  here."  These  con- 
versations occurred  one  and  two  days  before 
the  commencement  of  this  action.  Both 
Howard  and  Gagnon  were  operating  their 
pumps  at  these  times,  and  continued  to  do  so 
until  they  were  restrained.  After  they  were 
compelled  to  stop  pumping,  the  water  again 
began  to  flow  out  of  the  natural  springs.  On 
July  20,  1903,  Gagnon,  while  on  the  prem- 
ises of  the  French  Lick  Company  Inspecting 
the  springs,  talking  about  them  and  the 
premises,  said,  "They  think  It  is  a  bluff,  but 
I  have  the  winning  hand,  and,  by  God,  I'm 
going  to  play  It  out"  Dr.  John  A.  Eltter, 
an  old  resident  of  the  valley,  and  landowner 
there,  testifled  that  in  1898  he  sunk  a  well 
In  the  valley  at  a  point  about  a  mile  and  a 
quarter  north  of  the  French  Lick  Springs; 
that  the  group  of  springs  In  said  valley 
known  as  the  "West  Baden  Springs,"  and  a 
spring  owned  by  one  B.  B.  Rhodes,  were  sit- 
uated in  the  valley  between  his  well  and 
the  French  Lick  Springs;  that  when  his 
well  penetrated  to  the  underlying  body  of 
water  it  flowed  a  large  stream,  which  came 
up  with  great  force  and  la  large  quantities; 
that  shortly  afterwards  the  flow  of  water 
in  the  French  Lick  Springs  greatiy  dimin- 
ished, as  did  the  flow  in  the  West  Baden 
Springs  and  the  Rhodes  Spring;  that,  to  de- 
termine the  fact  definitely,  he  capped  his 
well,  and  soon  thereafter  all  of  said  springs 
increased  in  quantity  of  water  and  force, 
and  flowed  as  before;  that  be  again  uncap- 
ped his  well,  and  allowed  it  to  flow,  and  the 
springs  were  again  affected,  and  the  flow 
thereof  was  diminished,  whereupon  he  again 
capped  bis  well,  with  the  result  that  the  said 
springs  regained  their  natural  flow. 

The  English  and  American  cases  cited  by 
counsel  for  appellants  imdoubtedly  state  the 
general  rules  which  have  been  applied  by 
the  courts  to  subterranean  waters,  and  we 
have  no  Inclination  to  question  their  wisdom 
and  authority  In  the  particular  cases  to 
which  they  apply.  But  there  are  well-rec- 
ognized exceptions  to  these  rules,  and  doubt- 
less further  exceptions  and  departures  from 
them  will  from  time  to  time  be  found  nec; 
essary  or  expedient  Where  the  diversion  of 
the  water  la  purely  malicious,  and  is  det- 
rimental to  another  proprietor,  it  may  be  pre- 
vented by  Injunction.  Miller  v.  Black  Rock, 
99  Va.  747,  40  S.  B.  27.  So  where  the  wa- 
ter is  simply  wasted.  Stillwater  v.  Farmer, 
89  Minn.  68,  93  N.  W.  907,  60  L.  R.  A.  875,  99 
Am.  St.  Rep.  641.    If  the  water  flows  in  a 
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definite  cbaoHel  under  grorad,  tbe  same  rates 
apply  to  It  as  apply  ia  surface  streams,  and 
tbe  landowner  cftnnot  nae  or  destroy  It  at 
bis  pleasure.  Soutbem  Fadflc  B.  R.  Ca  t. 
Onfour,  90  GaL  616,  30  Pac.  783,  19-  L.  B. 
A.  92,  note.  And  tj>e  courts  of  New  York 
bare  held  tbat  the  drainage  of  land  of  a 
private  owner  by  a  city  pumping  works, 
which  exhausts  from  all  the  ground  In  its 
Ylcinity  the  natural  supply  of  underground' 
or  SQbten^anean  water,  and  thus  prevents 
the  raising  on  it  of  crops  to  which  it  was  or 
would  be  peculiarly  adapted,  or  destroys  such 
ct:a>8  after  they  are  grown  or  partly  grown, 
renders  the  city  liable  to  the  landowner  for 
the  damages  he  sustains,  and  entitles  him  to 
an  injunction  against  the  continuance  of 
the  wrong.  Forbell  v.  New  Twk,  184  N.  T. 
522,  58  N.  B.  644,  51  L.  R.  A.  685,  79  Am. 
St  Rep.  666.  In  Willis  ▼.  Perry,  92  Iowa, 
297,  60  N.  W.  727,  26  L.  R.  A.  124,  it  was 
held  that  a  use  for  natural  purposes  takes 
precedence  over  artificial  ones.  A  further 
exception  to  the  rules  laid  down  in  Acton  ▼. 
Blnndell,  12  Mees.  &  W.  333,  Chasemore  t. 
Richards,  7  H.  L.  Cases,  340,  and  Ewart  ▼. 
Belfast,  9  Ii.  R.  (Ireland)  172,  was  made  in 
the  recent  case  of  Katz,  Bx'r,  v.  Walklng- 
shaw  (Cal.)  70  Pac.  663,  74  Pac.  766,  64  L. 
R.  A.  236,  99  Am.  St.  Rep.  35,  where  it  was 
declared  that  the  owner  of  a  portion  of  a 
tract  of  land  which  is  saturated  below  the 
surface  with  an  abundant  supply  of  perco- 
lating water  cannot  remove  water  from  wells 
thereon  for  sate,  If  the  remainder  of  the  tract 
Is  thereby  deprived  of  water  necessary  for 
its  profitable  enjoyment.  See,  also,  Bassett 
V.  Salisbury  Mfg.  Co.,  43  N.  H.  669,  82  Am. 
Dec.  179;  Dexter  v.  Providence  Aqueduct 
Co.,  Fed.  Cas.  No.  3,804;  Smith  t.  Brooklyn 
(Sup.)  46  N.  Y.  Supp.  141.  The  strong  trend 
of  the  later  decisions  is  toward  a  qualifica- 
tion of  the  earlier  doctrine  that  the  landown- 
er could  exercise  unlimited  and  irresponsible 
control  over  subterranean  waters  on  his  own 
land,  without  regard  to  the  injuries  which 
might  thereby  result  to  the  lands  of  other 
proprietors  in  the  neighborhood.  Local  condi- 
tions, the  purpose  for  which  the  landowner 
excavates  or  drills  holes  or  wells  on  his  land, 
the  use  or  nonuse  Intended  to  be  made  of 
the  water,  and  other  like  circumstances  have 
come  to  be  regarded  as  more  or  less  Influen- 
tial in  this  class  of  cases,  and  have  jnstly 
led  to  an  extension  of  the  maxim,  "Sic  utere 
tuo  ut  alienum  non  loedns,"  to  the  rights  of 
landowners  over  subterranean  waters,  and 
to  some  abridgment  of  their  supposed  power 
to  injure  their  neighbors  without  benefiting 
themselves. 

The  only  conclusions  which  can  fairly  be 
drawn  from  the  verified  pleadings  and  evi- 
dence in  this  case  is  that  a  bitter  rivalry  ex- 
ists  between  the  parties  to  this  action,  their 
stockholders  ^nd  officers,  and  that,  ivithout 
a  real  necessity  therefor,  the  appellants  dug 
wells  and  put  machinery  and  appliances  in 
them  and  pumped  large  quantities  of  water 


tltMefrom  for  tbe  purpose  of  Ktapftag  tbe 
flow  of  water  of  the  mliieral  springs  on  the 
land  of  tke  appellee.  The  tUaly  disguised 
pretext  tbat  seme  of  the  acts  complalBed  of 
were  done  to  an  attempt  to  repair  a  well  or 
stop  a  leak  in  It,  is  an  InsBfBclent  ezplaaa- 
tios  of  the  Injurious  proceedings  of  the  ap- 
pellants, and  wholly  falls  to  convince  us  of 
their  good  faith.  It  appears  also  from  tbe 
evidence  that  the  connection  between  the 
springs  <m  appellee's  land  and  the  subter- 
ranean waters  on  the  lands' of  the  appellants 
Is  intimate  and  unmistakable,  and  that  It 
has  been  demonstrated  by  actual  experiment 
that  an  excessive  flow  ef  the  waters  on  tbe 
lands  of  the  latter,  Induced  by  artificial  and 
unlawful  means,  exhausts  the  water,  and 
entirely  stops  the  flow  of  the  springs  on  the 
land  of  the  appellee.  Following  the  lead  of 
the  later  decisions,  which,  we  think,  proceed 
upon  just  and  correct  principles,  we  are  sat- 
isfied that  Bufflcient  cause  was  shown  by 
the  appellee  for  the  granting  of  a  temporary 
Injunction  upon  each  application  therefor, 
and  that  the  case  presented  was  snch  a  (»e, 
at  least,  as  was  proper  for  the  Investiga- 
tion of  the  court  In  the  Interests  of  justice. 
Ken's  Injunctions,  14-^.  In  view  of  tbe 
evidence  in  the  case,  the  appellants  were  not 
entitled  to  a  modification  of  the  ord^  of  in- 
junction. 

In  ear  opinion,  the  court  did  not  err  in 
any  of  its  rulings,  and  the  Judgment  Is  af- 
ftrmed. 

act  in4.  n 
8CHRBIBBR  et  al.  v.  WORll    (So.  20^32&) 

(Supreme  Court  of  Indiana.    Dec.  29,  1904.) 

8X7PBEUI  COTTKr  BULES— STATEKENTS  Ilf    BXIZT 

— CORTBACTOB'S  BOND— BEI£A8S 

or  SUBBTT. 

1.  Sap.  Ct  Rale  22,  subd.  6  (55  N.  B.  vl),  re- 
quiring appellant's  brief  to  contain  "a  concise 
statement  of  so  much  of  the  record  as  folly 
presents  every  error  and  exception  relied  on,  r»>- 
ftoring  to  the  pages  and  lines  of  the  transcript 

*  *    *    The   statement  will   be    taken    to   be 

*  *  *  sufficient  for  a  full  understanding  of 
the  questions  presented  for  decision" — is  not 
satisfied,  as  regards  the  complaint  claimed  to  be 
defective,  by  the  statement  in  the  brief;  "The 
amended  comnlaint,  in  one  paragraph,  will  be 
found  on  pp.  3-11  of  the  transcript" 

2.  Under  the  rules  of  court  appellant  baviog 
merely  referred  the  court  to  the  evidence  as 
proving  many  changes  in  work  without  the  writ- 
ten order  required  by  contract  it  is  justified  in 
not  searching  the  record  for  the  evidence. 

•3.  Sureties  on-  a  contractor's  bond,  to  he 
relieved  of  liability  for  violation  or  departure 
from  the  principal  eoatract  most  show  dam- 
ages therefrom,  to  the  extent  of  which  only  will 
they  be  relieved.  So  failure  of  the  owner  to 
insure  the  building,  as  agreed,  is  immaterial, 
there  having  been  no  fire. 

Appeal  from  Superior  Court,  Marion  Coun- 
ty;  James  M.  Leathers,  Judge. 

Action  by  Albert  R.  Worm  against  Fred- 
erick Schreiber  and  others.  Jndgmoit  for 
plaintiff.  Defendants  appealed  to  tbe  Appel- 
late Court,  whence  the  case  is  transferred  un- 
der Act  March  13.  1901  (Acts  1901,  p.  590, 
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c.  258;   Baitas'  Ann.  8t  lfl<».  I  183I7U).    A^ 
finned. 

H.  N.  Spaan  and  0.  A.  Dryer,  tor  appel- 
lants.   J.  B.  McOollougb,  for  appellee. 

D0WLIN6,  C.  J.  The  appellant  Scbrel- 
ber,  as  principal,  and  his  coappeUaata, 
Schaob  and  Ittenbacb,  as  Ua  aaretlei^  ex- 
ecoted.  to  the  appellee.  Worm,  a  bond,  tai 
p«ialt7  of  |S,700,  to  secure  the  performance 
by  Schrelber  of  a  building  contract.  The 
condition  of  the  bond  was  that  the-  same 
should  be  void  if  Schrelber  fatthfiAlr  fui>- 
nlshed  the  materials  and  labor  and  fully 
erected  and  completed  a  two-storied  brick 
bnslDcss  block,  with  living  rooms  on  second 
floor,  at  Nos.  122K  and  1227  OUver  ayenne, 
in  the  city  of  ludianafwUs,  according  to  the 
plans  and  spedflcatiions  theoefar  prepared 
by  an  architect.  In  all  respects  agreeably 
to  a  contract  In  writing  betfweea  Sehrelber 
and  W<Hrm  for  the  constmctlon  of  aald  block, 
subject  to  all  such  modificatloiis,  alterations, 
changes  of,  additions  to,  or  omissions  from, 
each,  plans  and  spedflcatlons  as  sboold  be 
made  agreeably  tO'  the  said  contract;  and  If 
be  held  Worm-ltanniess  fram  all  dalms  on 
account  of  labor  and  materials,  and  from  all 
loss,  damage,  cost,  or  outlay  by  reason  of 
the  erection  of  the  said  buiJdlnga  The  con- 
tractor having  doqe  work,  and  fnndBbed  ma>- 
teriala  under  the  contract  to'  a  considerable 
amonnt,  bnt  having  failed  to  comidete  the 
buildings  according  to  his-  agreem«it;  and 
to  pay  certain  claims  for  materials  furnish- 
ed, for  which  liens  were  taken  under  the 
statute,  Worm  brought  his  action  upon  the 
contract  and  bond  against  Scltretber,  ttsb 
contractor,  and  Schaub  and  Ittenbacb,  bis 
siiratlesi  to  recover  damages  for  the  breaches 
alleged.  Schrelber.  the  contractor;  filed  an 
answer  in  three  paragraphs,  the  first  being 
a  general  denial,  the  second  a  plea  of  pay- 
ment, and  the  ttUrd  addressed  to  so  much  of 
the  complaint  as  alleged  defects  In  the  work, 
etc.;  stating  that  Worm,  the  owner,  had  ac- 
cepted the'  work  without  objection,  and  was 
bound  by  such  -  acceptance.  Schrelber  also 
filed  a  set-off  in  two  iMragraphs  for  extra 
-work,  and  for  an  additional  $200  alleged  to 
have  been  promised  him  'by  Worm  on  ac- 
count of  a  mistake  by  the  architect  in  re- 
porting to  Schrelber  the- amount  of  a  bid:  for 
the  brickwork.  The  sureties,  Schaub  and 
Ittenbach,  demurred  to  the  complaint,  and 
their  demurrers  were  ov^ruled.  They  filed 
a  partial  answer  averring  that  the  work  had 
been  accepted  by  Worm,  and  that  be  there- 
by waived  the  right  to  object  to  It.  In  ad- 
dition to  this  pleading,  they  filed  a  general 
denial,  and  a  further  paragraph  alleging 
various  deviations,  from  the  plans  and  speci- 
fications, and  certain  alterations  and  viola- 
tions of  the  contract  without  their  knowl- 
edge, whereby  tbey  claimed  to  be  discharged 
from  their  liability  on  the  bond.  Replies 
to  all  afflrmative  answers  and  to  the  set- 


off were  filed.  The  cause  was  tried  by  a 
Jury,  who  returned  a  verdict  for  appdiee, 
and,  over  a  motion  for  a  new  trial,  judc 
ment  was  rendered  on  the  verdict 

By  Joint  and:  several  assignments  of  error, 
the  appellants  seek  to  question  the  sui^- 
deney  of  the  complaint,  and  the  correctness 
of  the  ruling  of  the  coart  upon  the  several 
motions  for  a  new  trial'.  The  complaint  is 
not  betore  us,  and  its-  supposed  defects  are 
not  available  to  tine  appellaats  upon  any  as- 
signment of  error.  The  fifth  specification 
of  rule  22  of  this  court  Qi5  N.  E.  vl)  requires 
that  the  brief  of  the  appellant  shall  contain 
"a  concise  statement  of  so  mudi  of  the  rec- 
ord as  fully  presents  every  error  and  excep- 
tion relied  on,  referring  te  the  pages  and 
Ihies  of  the  transcript  •  *  •  The  state- 
ment win  be  taken  to  be  accurate  and  suffi- 
cient for  a  fall  understanding  of  the  ques- 
tions presented  for  decision,  unless  the  op- 
posite- party  lU'  his  brief  shall  make  neces- 
sary corrections  or  addtttons."  No  such 
statement  of  the  contents  of  the  complaint 
is  contained  in  the  brief  ef  counsel  for 
these  appellants.  The  only  attempt  tocom- 
ply  with  the  rule  was  the  following  laconic 
statement:  "The  amended  complaMt,  in  one 
paragraph,  will  be  found  on  pp.  3-11  of  the 
transcript."  This  memorandum  bears  no  re- 
semblance to  the  condensed  statement  of 
the  substance  of  the  complaint  contemplated 
by  rale  22.  It  Is  at  most  a  copy  of  a  single 
line  of  the  Index  to  the  record.  This  Is  not 
what  the  rule  intends.  As  applied  to  cases 
like  this,  it  requires  counsel  for  the  appel- 
lant to  incorporate  in  th^r  brief  so  complete 
a  statement  of  all  the  material  allegations 
of  the  complaint  as  to  be  at  once  concise 
in  form,  accurate  in  details,  and  sufficient 
for  a  full  understanding  of  the  question  -pre- 
sented without  reference  to  or  aid  from  the 
transcript  The  reason  and  purpose  of  the 
rule  Is  to  enable  each  of  the  five  Judges  of 
the  court  to  examine  every  question  present- 
ed in  each  case,  and  to  form  an  opinion 
upon  them,  without  removing  the  record  from 
the  hands  of  the  Judge  to  whom  It  has  been 
distributed.  When  the  rule  was  adopted.  It 
was  believed  that  it  would  Insure  a  thorough 
and  satisfactory  investigatioii  of  every  case 
by  all  the  Judges,  and,  where  briefs  are  care- 
fully prepared  in  accordance  with  Its  require^ 
ments,  the  results  have  been  found  fully 
commensurate  with  the  benefits  anticipated 
when  the  rule  was  adopted. 

The  sufficiency  of  the  evidence  to- sustain 
the  verdict  Is  the  .next  question  presented. 
It  is  said  by  counsel  for  appellants  that 
"under  the  first  second,  and  third  reasons 
for  a  new  trial,  the  court  Is  referred  to  the 
evidence,  which  proves  that  large  and  many 
changres  and  alterations,  whlich  were  material 
and  extensive,  were  made  by  plalntltt 
Worm,'  without  the  same  having  been  made 
upon  the  written  order  of  the  owner.  Neith- 
er was  the  value  of  the'  work,  added  or 
omitted,  computed  by  the  architect  as  re- 
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quired  by  the  contract"  While  counsel  as- 
sert that  many  material  changes  and  altera- 
tions were  made  by  the  plaintiff  without  a 
written  order  for  the  same  as  required  by 
the  contract,  they  have  failed  to  designate 
any  of  tbem,  but  refer  us  to  the  evidence  for 
proof  of  their  assertion.  Under  the  rules  of 
the  court,  we  would  be  Justified  In  declining 
to  perform  the  labor  sought  to  be  imposed 
on  us  of  searching  a  record  of  nearly  1,000 
pages  for  the  evidence  counsel  allege  to 
exist  We  have  made  the  examination, 
however,  and  found  that  the  evidence  on  the 
subject  was  conflicting,  and  that  the  appel- 
lee himself  testified  that  he  ordered  none 
of  the  extra  work,  except  three  items  of  the 
same,  and  ell  three  of  these  orders  were  in 
writing.  This  was  suflSclent  to  sustain  the 
verdict  in  respect  to  those  items.  The  value 
or  cost  of  the  only  extra  work  authorized 
by  the  appellee,  to  wit  the  extension  of  a 
wall,  the  furring  of  a  wall,  and  the  substitu- 
tion of  oak  lumber  for  yellow  pine  for  a 
ceiling,  was  computed  by  the  appellant 
Scbreiber,  agreed  to  by  the  appellee,  and  re- 
ported to  the  architect  who  seems  to  have 
adopted  the  computation  agreed  upon  by  tlie 
appellant  and  appellee.  Both  the  contract 
and  the  bond  expressly  provided  for  modifi- 
cations of  the  plans  and  specifications,  and 
we  are  of  the  opinion  tliat  in  the  particulars 
named  there  was  a  substantial  compliance 
with  the  contract 

An  alteration  of  the  contract  by  erasure 
of  the  words  "and  the  west  side  and  the 
porch  and  front  stairway  projection"  is  al- 
leged, but  It  clearly  appears  that  this  altera- 
tion was  made  before  the  contract  was  sign- 
ed or  the  bond  delivered,  and  so  the  Jury 
found.  It  Is  claimed  by  appellants  Schaub 
and  Ittenbach  that  the  estimated  total  cost 
of  the  building  was  changed  by  the  agree- 
ment of  the  appellee  to  pay  the  contractor 
$200,  In  addition  thereto,  on  account  of  the 
brickwork.  But  this  agreement  was  made 
before  the  contract  and  bond  were  signed, 
and  did  not  affect  the  liability  of  the  sure- 
ties. 

Objection  is  made  by  the  sureties  that  the 
payments  were  In  excess  of  the  Installments 
or  amounts  fixed  by  the  contract,  which 
limited  them  to  $1,000  or  less,  until  the  low- 
er  story  should  be  ready  for  occupancy. 
But  the  payment  of  $1,200  was  made  after 
notice  to  the  sureties,  and  with  their  consent; 
$1,888.30  was  paid  to  discharge  a  Judgment 
upon  a  mechanic's  lien  and  to  save  appel- 
lee's property  from  sale;  and  the  remaining 
estimates  and  payments  were  made  after 
the  lower  rooms  were  substantially  finished. 
All  payments  were  shown  to  have  had  the 
indorsement  and  approval  of  the  architect. 
The  stone  course  to  prevent  dampness  of 
walls  was  supposed  by  appellee  to  be  pro- 
vided for  and  required  by  the  contract  and 
was  put  in  by  Ittenbach  &  Cio.,  of  which 
firm  one  of  the  sureties  was  a  member.  No 
contract  for  an  extension  of  the  time  for  the 


completion  of  thi  building  was  shown.  All 
that  the  appellee  said  was  that  be  wished 
the  contractor  to  rush  the  work  on  the  two 
front  rooms  on  the  first  floor,  but  that  be 
didn't  care  about  the  upstairs  until  Octo- 
ber. On  all  these  points  there  was  evidence 
wblcb  sustained  the  verdict  and,  the  Jury 
having  weighed  the  testimony  and  decided 
on  which  Bide  the  preponderance  existed, 
we  are  not  authorized  to  set  aside  ttaelr  con- 
clusion, nor,  with  the  proof  before  us,  would 
we  feel  inclined  to  do  so.  Building  con- 
tracts are  to  receive  a  reasonable  construc- 
tion, and,  where  modifications  are  provided 
for  and  are  made,  or  where  there  are  slight 
deviations  from  the  plans  and  specifications, 
such  modifications  or  deviations  will  not  or- 
dinarily avoid  the  contract  and  diacharge 
the  sureties  on  the  bond.  Hohn  v.  Sbldeler 
(at  this  term)  72  N.  B.  676,  and  authorities 
cited.  The  sureties  upon  a  contractor's  bond 
do  not  stand  In  the  same  relation  to  the 
princ^l  contract  as  do  the  sureties  upon 
a  note  or  bond  which  itself  constitutes  the 
entire  agreement  between  the  parties.  Their 
liability  depends  upon  the  undertaking  and 
the  conditions  stated  in  the  bond,  and  in 
that  respect  it  is  to  be  strictly  construed. 
But  where  they  ask  to  be  discharged  from 
liability  because  of  some  violation  of  or 
departure  from  the  terms  of  the  principal 
contract,  thsy  must  if  they  would  succeed, 
show  that  they  have  sustained  some  danuige 
by  such  bleach,  and  then  they  are  entitled 
to  be  discharged  only  pro  tanto,  or  to  the 
extent  of  the  injury  sustained.  Hohn  v. 
Shideler,  supra.  Therefore,  if  the  appel- 
lee faUed  to  insure  the  property  for  the 
benefit  of  the  contractor,  as  the  contract 
required,  yet  if  the  building  or  materials 
were  not  injured  or  destroyed  by  fire,  the 
sureties  suffered  no  injury,  and  are  entitled 
to  no  relief. 

A  careful  reading  of  the  instructions  glren 
and  refused  satisfies  us  that  no  error  in 
this  respect  was  committed  by  the  court 
Those  ^ven  expressed  in  various  forms  a 
statement  of  the  law  governing  this  case, 
which  coincides  with  the  views  set  forth  In 
this  opinion,  while  those  refused  were  whol- 
ly at  variance  with  them.  Other  reasons 
for  a  new  trial  were  stated  In  the  motion 
therefor,  but  the  points  were  waived  by  ttie 
failure  to  discuss  them. 

Finding  no  error,  the  Judgment  is  af- 
firmed. 


(US  InO.  CTl) 
McKINSTER  v.  SAGER.    (No.  20.377.) 
(Supreme  Court  of  Indiana.     Dec  16,  1904.) 

SAXES — SAI.E  BY  UEBCUANT  NOT  IN  COURSE  OF 
TBADE— FATI.USB  TO  COMPLT  WITH  BTATXITE— 
BIOHTB  or  CEBTAIN  CBEDITOBS— COHSTITn- 
XIONAI.  I>AW. 

1.  Act  March  9,  1903  (Acts  1903,  p.  276,  c 
163),  makes  sales  by  a  merchant  of  any  of  his 
stock,  save  in  the  usual  course  of  trade,  void 
as  to  creditors  whose  claims  arise  from  a  sale 
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of  some  of  the  stock,  or  from  money  kwned  for 
the  business,  tinlesa  certain  conditions  as  to  a 
publication  of  a  schedule  of  such  creditors,  etc., 
are  complied  with,  and  provides  that  the  mer- 
chandise in  the  hands  of  the  purchaser  shall  be 
liable  to  such  creditors,  and,  if  withdrawn,  the 
purchaser  shall  be  liable  to  such  creditors  of 
such  seller  to  the  value  of  the  merchandise 
received  by  him  and  withdrawn.  Held,  that 
the  statute  is  void,  in  that  it  creates  preferred 
classes  of  creditors,  in  violation  of  Const.  U. 
S.  Amend.  14,  prohibiting  any  state  from  deny- 
ing the  equal  protection  of  the  law,  or  depriv- 
ing any  person  of  life,  'liberty,  or  property 
without  due  process  of -law. 

Appeal  from  Circuit  Court,  Bartbolomew 
County;  P.  T.  Herd,  Judge. 

Action  by  William  D.  Sager  against  Eld- 
rldge  L.  McKlnster.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Bverroad  &  Cooper,  for  appellant.  John 
Ryneraon,  John  W.  Morgan,  and  Smith,  Dun- 
can, Hombrook  &  Smith,  for  appellee. 

GILLETT,  J.  Appellee  was  tbe  plaintiff 
below.  His  complaint  was  based  on  the  pro- 
visions of  an  act  of  the  Oeneral  Assembly  ap- 
proved March  9,  1903  (Acts  1903,  p.  276,  c. 
153).  The  record  raises  the  question  as  to 
tbe  constitutionality  of  that  act  All  ot  the 
essential  provisions  thereof  are  found  In  the 
first  section,  which  (omitting  the  enacting 
clause)  Is  as  follows:  "That  it  shall  be  un- 
lawful for  any  merchant  engaged  in  the  buy- 
ing and  selling  of  merchandise,  while  he  Is 
Indebted  to  any  person  who  has  in  good  faith 
given  him  credit  for  merchandise  sold  to  him 
and  to  be  used  by  him  in  the  conduct  of  fals 
business,  or  to  any  person  for  money  loaned 
to  him  to  be  used  in  the  conduct  of  such  busi- 
ness, and  which  has  been  actually  used  in 
said  business,  to  sell  his  entire  stock  of  mer- 
chandise in  bulk,  or  to  sell  the  major  portion 
thereof  in  value  in  one  or  more  parcels  or  to 
one  or  more  persons  for  the  purpose  and  with 
the  intention  of  ceasing  to  conduct  said  busi- 
ness In  the  same  manner  and  at  the  same 
place  as  he  has  theretofore  conducted  the 
same,  without  first  making  a  full  and  com- 
plete inventory  of  the  merchandise  so  pro- 
posed to  be  sold,  in  which  inventory  the 
values  shall  be  extended  at  the  ruling  whole- 
sale market  price  thereof;  and  making  a  full, 
true  and  correct  schedule  of  all  persons  to 
whom  he  is  Indebted  for  merchandise  so 
sold  to  him,  and  of  all  persons  to  whom 
he  is  indebted  for  money  loaned  to  him 
to  be  used  in  the  conduct  ot  such  business, 
and  which  has  been  used  therein,  stating 
therein  the  postoffice  address  of  each  of  said 
creditors  and  the  amount  owing  to  each  of 
them;  to  which  inventory  and  schedule  there 
shall  be  attached  the  oath  of  the  seller  that 
tbe  same  is  true  and  correct;  or  if  the  sell- 
er shall  assert  that  he  is  not  Indebted  to 
any  person  of  the  classes  above  designated, 
be  shall  make  an  affidavit  to  that  effect  and 
4eliver  the  same  to  the  purchaser  with  the 
inventory  as  hereinafter  provided.  The  sell- 
er shall  deliver  said  Inventory  and  acbednle 


to  the  proposed  purchaser  and  sliall  retain  oc- 
act  copies  thereof  In  his  own  possession;  the 
seller  and  the  purchaser  shall  each  preserve 
such  inventory,  schedule  and  affidavit  for  the 
period  of  six  months  after  such^ale  and  pur- 
chase and  the  same  shall  be  opened  to  the 
Inspection  of  the  creditors  of  the  seller.  Five 
days  before  such  sale  shall  be  consummated 
and  before  the  purchaser  shall  take  posses- 
sion of  the  merchandise  so  proposed  to  be 
sold  the  seller  and  proposed  purchaser  shall 
join  in  giving  written  or  printed  notice  of  the 
proposed  sale  and  purchase  of  such  mer- 
chandise to  each  of  the  creditors  named  in 
such  schedule;  such  notice  may  be  delivered 
In  person  to  such  creditors  or  transmitted  to 
them  by  registered  letter  through  the  United 
States  mall  by  being  deposited  in  the  United 
States  postoffice  at  the  place  where  tbe  seller 
has  heretofore  conducted  business,  or  near- 
est thereto,  properly  addressed  to  the  re- 
spective creditors  at  the  postoffice  address 
given  In  such  schedule,  with  proper  postage 
affixed;  such  notice  shall  state  the  aggregate 
value  of  the  merchandise  proposed  to  be  sold 
as  shown  by  such  Inventory,  the  considera- 
tion to  be  paid  therefor,  and  the  time  and 
manner  of  making  such  payment  If  said 
seller  shall  fail  to  make  such  Inventory  of 
such  merchandise;  or  if  such  inventory  shall 
fall  to  state  the  true  value  of  said  goods  as 
above  required;  or  If  said  seller  shall  fall 
to  make  such  true  schedule  of  creditors  as 
hereinbefore  provided,  and  the  purchaser 
shall  have  knowledge  of  the  fact;  or  In  event 
the  seller  shall  assert  that  there  are  no  debts 
of  the  character  above  specified;  if  the  pur- 
chaser shall  fail  to  require  the  affidavit  above 
provided;  or  if  the  seller  and  purchaser  shall 
fail  to  give  each  of  said  creditors  named  in 
said  schedule  the  notice  above  required  in 
the  manner  above  provided;  or  if  such  notice 
shall  not  correctly  state  the  amoimt  of  such 
merchandise  proposed  to  be  sold  and  the  con- 
sideration to  be  paid  therefor,  and  the  time 
and  manner  of  making  the  same;  then  and  in 
either  of  such  events  such  sale  shall  be  deem- 
ed fraudulent  and  void  as  against  the  cred- 
itors of  such  seller  on  account  of  merchandise 
sold  to  him  and  money  loaned  to  him  to  be 
used  In  tbe  conduct  of  said  business,  and 
actually  used  In  said  business,  and  the  mer- 
chandise In  the  hands  of  the  purchaser,  or 
any  part  thereof.  If  it  shall  be  found  in  his 
bands,  shall  be  liable  to  such  creditors,  and 
in  event  the  same  or  any  part  thereof  shall 
be  withdrawn  by  said  purchaser,  then  the 
purchaser  himself,  personally,  shall  also  be 
liable  to  said  creditors  of  such  seller  to  the 
extent  of  the  value  of  the  merchandise  so 
received  by  him  and  thus  withdrawn." 

In  the  case  of  Sellers  v.  Hayes  (at  last 
term)  72  N.  E.  119,  we  had  occasion  to  con- 
sider the  underlying  question  in  this  case; 
but  the  Importance  of  the  principle  Involved 
is,  as  we  believe,  a  sufficient  reason  for  a  fur- 
ther opinion  upon  the  subject 

We  have  llttie  doubt  tiiat  the  act  is  la  tIo- 
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latlon  of  onr  state  Oonstttatlon,  tnit,  aa  m 
are  persuaded  tbat  tt  contravenes  the  toxss- 
teentb  amendment  to  tbe  federal  Constltn- 
tlob,  we  prefer  to  consider  the  case  from  tbat 
vlew-pfllnt    * 

After  tbe  opening  langnage  relative  to  na- 
tional citizenship  and  Its  rights,  the  amend- 
ment contains  the  following  language:  "Nor 
shall  any  State  deprive  any  person  of  Ufe, 
liberty  or  prc^erty,  without  dne  process  of 
law,  nor  deny  to  any  person  within  Its  juris- 
diction the  equal  protection  of  the  laws."  It 
is  settled  that  the  adoption  of  said  provisions 
did  not  carry  Into  the  framework  of  our  gov- 
ernment any  new  principle.  The  amendment 
is  merely  a  chsck,  and,  as  Its  terminology 
and  meaning  come  from  and  are  revealed  by 
the  past,  we  may  appropriately  (and  for  an 
especial  reason  In  this  case)  refer  to  history 
in  considering  the  question  whether  the  act 
before  us  Is  In  contravention  of  the  Amend- 
ment As  was  -wea  said  by  Mr.  Jtistice 
Story:  *^bat  government  can  scarcely  be 
deemed  to  be  free  when  the  tlglbts  of  prop- 
erty are  left  solely  dependent  upon  the  wtU 
of  a  legislative  body,  without  any  restraint 
The  fundamental  maxims  of  a  free  gevem- 
ment  seem  to  require  that  the  right  'Of  per- 
sonal liberty  and  private  property  irtiotrld  be 
held  sacred.  At  least  no  court  of  jnstlcfe  In 
this  covntry  would  be  warranted  In  assuming 
that  the  power  to  violate  and  disregard  them 
— a  power  so  repngnant  to  the  common  prin- 
ciples of  Justice  and  civil  liberty— lurked  un- 
der any  general  grant  of  legislative  authority, 
or  ought  to  be  implied  from  any  general  ex- 
pressions of  the  will  of  the  people."  Wilkin- 
son V.  Leland,  2  Pet.  667,  658,  7  L.  Ed.  542. 
See  State  ex  rel.  Jameson  v.  Denny,  118  Ind. 
382,  and  separate  opinion  by  Ellt(ytt  C.  J., 
400;  21  N.  B.  252,  258,  4  li.  R.  A.  79^  State 
ex  rel.  t.  Fox,  168  Ind.  126,  63  M.  B.  19. 

There  is  an  absence  of  high-sounding 
phrases  concerning  freedom  in  Magna  Cbarta, 
probably  for  the  reason  that  it  wa«  largely 
declaratory  of  the  fundamental  law  of  Stag- 
land.  1  Blackstoae,  Com.  *127;  Coke,  Inst, 
proem.  Tbe  significance  of  the  instrument 
depends  largely  upon  the  fact  that  Its  Btlpo- 
latlcms  weiNr  wrong  from  the  hands  of  an  un- 
willing King  by  men  with  arms  Im  tbelr 
hands.  Hence  It  Is  regarded  as  a  Jilstorlcal 
monxnnent  of  right  and  It  is  called  the  "palla- 
dlun  of  English  liberty."  The  twenty-ninth 
chapter  of  Magna  Charta,  which  Blackstone 
says  "alone  would  have  merited  the  title  It 
beara,  of  'Oreat  Charter,' "  provides:  "No 
freeman  shall  be  taken  or  Imprisoned,  or  be 
disseised  of  fats  freehold,  or  liberties,  or  free 
customs,  or  be  outlawed  or  exiled  or  otber- 
wise  destroyed;  nor  will  w«  pass  upon  him, 
nor  condemn  him,  but  by  lawful  Judgment  of 
his  pecra,  or  by  tite  law  of  the  land.  We  wUl 
sell  to  no  man,  we  will  not  deny  to  any  man, 
eitb«r  Jusfiee  or  right"  (Ae  It  now  appears 
in  tke  Statutes  at  Large.)  Concerning  the 
expression  "the  law  of  the  ]an4"  iUrrd  Coke 
baa  pointed  out  that  tt  wan  not  said  in  the 


Oreat  CSiarter  laws  and  cnstoma  of  tiie  King 
of  England,  lest  it  might  be  tbongtat  to  bind 
the  King  only,  nor  of  tbe  people  of  England, 
lest  It  might  be  thought  to  bind  them  only, 
but  that  the  law  might  extend  to  all,  R  is 
said  'by  the  law  of  the  land,'  L  e.,  England." 
2  Inst  60.  In  tbe  old  case  of  Nightingale  v. 
Bridges,  as  reported  in  1  Shower,  138,  It  ap- 
pears that  counsel  for  the  plaintlft,  In  argn- 
ing'the  cause,  said  that  it  was  a  '^fnnda- 
mental  rule  that  In  life,  liberty,  and  estate, 
every  man  who  hatta  not  forfeited  them  bath 
such  a  right  tbat  the  law  allows  him  to  de- 
fend, and  means  for  so  doing;  that  If  It  be 
violated,  it  gives  an  action  to  redreaa  tbe 
wrong  and  punish  the  wrongdoer.  Tbe  law 
is  tbe  highest  inheritance  which  tbe  King 
hath,  for  by  It  the  King  and  all  of  bis  sub- 
jects are  ruled,  and,  if  the  law  were  not 
there  would  be  neither  King  nor  Inheritance. 
The  Kings  of  England  have  always  claimed 
a  monarchy  royal,  not  a  monarchy  slgnoraU 
UBder  the  first  the  «nbjecte  are  freemen,  and 
have  a  propriety  in  their  goods  i»d  freehold 
in  their  lands,  but  under  the  latter  tbey  are 
vUlelns  and  slaves;  and,  my  lord,  this  pro- 
priety was  not  introduced  into  our  land  as  tbe 
result  of  prtncei^  edicts,  concessiona,  and 
cbaiten,  but  was  tbe  old  fondamental  law, 
qntnglng  from  the  original  frame  and  constl- 
tntlon  of  tbe  reatan." 

As  far  back  as  Qie  year  1819,  Mr.  Justice 
Johnson  said,  tn  Bank  of  Colunbln  r.  OUey, 
4  WtaeSft  2S6,  244^  4  L.  Ed.  6S9:  "As  to  flw 
words  teem  Magna  Charta,  incorporated  into 
tbe  OoBstitntlon  of  Maryland,  after  TOlumes 
spoken  and  wtltten  witb  a  view  to  flieir  ex- 
position, the  good  sense  of  manUnfl  bas  at 
length  settled  down  to  this:  That  filer  wers 
intended  to  secure  tbe  individual  from  tbe  ap- 
bltrary  exercise  of  the  pewers  of  government 
unrestrained  by  the  establisbed  principles  of 
private  lights  and  distributive  Justice." 

It  is  weSl  settled  tbat  nnder  tbo  modem 
law  tbe  pbeases  "law  of  the  land"  and  "doe 
process  of  law"  are  identical  in  fanport 
Murray  V.  Hoboken,  etc.,  Oo.,  18  How.  27% 
IS  L.  Ed.  S72;  Davidson  T.  New  Orleans.  M 
U.  S.  S7,  24  L.  Ed.  616;  Hortado  r.  Oall- 
fomia,  UO  U.  fi.  616,  28  U  Ed.  282;  Ootriey's 
Const  Tim.  602;  Pomeroy,  Const  Law  (U 
Bd.)  i  246. 

It  was  said  by  Mr.  Instlce  Brewer,  speak- 
ing as  the  organ  of  the  court  in  Ontf.  etc, 
R.  Co.  ▼.  BlUs,  166  U.  B.  150,  ISO,  17  Snp.  Ct 
ass,  2S8,  41  L.  Ed.  666:  •"the  Hist  ofiBdai 
action  of  tiilB  nation  declared  tbe  fkiondatlsii 
of  govemmeat  in  tttese  words:  'W*  bold 
these  truths  to  be  self-errldeaft:  tlAt  all  men 
are  created  eqiial;  that  tiiey  are  endowed 
by  their  Creator  ^wttb  certain  naallenable 
ill^its;  tbat  among  tbese  are  llSe.  tlterty, 
and  the  ptvsnit  of  bapplness.'  Wbfle  sodi 
declaration  of  prindples  may  not  have  the 
force  of  organic  law,  or  be  made  tbo  ba^ 
of  JuOioial  decision  as  to  tbo  limits  of  rlgbt 
and  duty,  and  wbfle  tn  ail  nswts  Mafwwucs 
most  bo  bs4  to  tbs  oceanic  law  of  tlio  sa- 


Digitized  by 


Google 


Ind.) 


Ift^KINBTEB  ▼.  SAOB&. 


857 


tlon  for  sncb  limits,  yet  the  latter  is  bat  tbe 
body  and  the  letter  of  wblch  the  former  ia 
the  thought  and  the  spirit,  and  it  is  always 
safe  to  read  the  letter  of  the  Constitution 
In  the  spirit  of  tbe  Declaration  of  Inde- 
pendenca  No  duty  rests  more  imperatively 
upon  the  courts  than  the  enforcement  of 
those  constitutional  provisions  Intended  to 
secure  that  equality  of  rights  which  is  the 
foundation  of  free  government"  There  is  no 
doubt  that  the  words  "life,  liberty,  and  prop- 
erty," as  used  in  both  the  fifth  and  the  four- 
teenth amendments,  were  used  as  representa- 
tive terms.  St<»y  on  Ck>ust.  (4th  ESQ.)  }  1950. 
Of  these  wordfe,  "liberty"  Is  undoubtedly  the 
most  comprehensive.  "In  a  general  way," 
says  an  authoritative  writer,  "it  may  be  here 
stated  as  an  explanation — not  offered  as  a 
definition — that,  when  the  term  'cfvil  liberty" 
is  nsed,  there  Is  now  always  meant  a  high  de- 
gree of  mutually  guarantied  proteetioB 
against  interference  with'  the  interests  and 
rights  held  dear  and  important  by  large- 
classes  of  civilized  men,  or  by  all  the  mem- 
bers of  a  state,  together  with  an  effectual 
share  in  the  making  and' administration  of  the 
laws  as  the  best  apparatus  to  secure  that  pro- 
tection, and  constituting  tbe  most'  di£:nlfled 
government  of  men  who  are  conscious  of  their 
rights  and  of  the  destiny  wC  humanity.  We 
understand  by  'civil  liberty*  not  only  the 
absence  of  individual  restraint,  but  liberty 
witliin  tbe  social  system  and  political  or- 
ganism— a  combination  of  principles  and 
laws  which  acl^nowiedge,  protect,  and  favor 
the  dignity  of  man."  And  again  that  writer 
says:  "We  come  thus  to  ttte  conclusion  that 
liberty,  applied  to  political'  man,  practically 
means.  In  the  main,  protection  or  checks- 
against  undue  Interference,  whether  this  be 
from  individuals,  from  masses,  or  from  gov- 
ernment The  highest  amount,  of  liberty 
comes  to  signify  the  safest  guaranties  of 
undisturbed  legitimate  action,  and  the  most 
eflBcient  checks  against  undue  Interference."' 
Ueber,  Civil  Liberty  &  Self-Govemment 
<Woolsey'8  8d  Ed.)  24,  40. 

"The  third  absolute  right,  inherent  In 
every  Englishman."  says  Blackstone, '  "19 
thirt  of  property,  which  consists  in  ibe  free 
iise,  enjoyment,  and  disposal  of  all  his  ac- 
qolritions,  without  any  control  or  diminu- 
tion, i&ve  only  by  the  laws  of  the  land." 
1  Com.  *138.  Writing  in  a  more  philosopfi- 
Ical  spirit  Kent  thus  expresses  hlms^f: 
■"There  have  been  modem  theorists  who 
have  considered  separate  and  exdosive  prop- 
erty, and  Inequalities  of  property,  as  the 
canse  of  infastlce,  and  the  nnhappy  result 
of  government  and  artificial  institutions. 
Bat  baman  soelety  would  be  in  a  most  nn- 
natoral  and  miserable  condition  if  it  were 
possible  to  be  instituted  or  reorganized  upon 
tbe  basis  of  such  speculations.  The  sense 
«f  property  is  graclonsly  bestowed  on  man- 
Kind  for  tbe  purpose  of  rousing  them  from 
tHotb  nad  stlmnlatlnfr  them  to  action,  and 
M>  l«ig  as  tbe  right  of  aeqidsitien  is  exer- 


cised in  conformity  to  the  social  relations, 
and  the  moral  obligations  which  spring  from 
them,  it  ought  to  be  sacredly  protected. 
Tbe  natural  and  active  sense  of  property 
pwvades  the  foundation  of  social  improve- 
ment It  leads  to  the  cultivation  of  the 
earth,  tbe  institution  of  government,  the 
establishment  of  Justice,  the  acquisition  of 
the  comforts  of  life,  the  growth  of  the  use- 
ful arts,  tbe  spirit  of  commerce,  tbe  produc- 
tions of  taste,  the  erections  of  charity,  and 
the  display  of  tbe  benevolent  affections." 

It  was  said  in  People  v.  Olllsoa,  100  N.  T. 
388,  30»,  17  N.  m  S4S,  845,  4  Am.  St  Rep. 
465:  "Tbe  term  'liberty,'  as  used  in  the  Con- 
stitution, is  not  dwarfed  into  mere  freedom 
from  physical  restraint  of  the  person  of  the 
citizen,  as  by  incarceration,  but  is  deemed 
to  embrace  the  right  of  man  to  be  free  in 
the  enjoyment  of  the  faculties  with  which 
he  has  Ijeen  endowed  by  his  Creator,  subject 
only  to  such  restraints  as  are  necessary  tot 
tbe  common  welfare."  It  is  not  every  equal 
law  which  is  a  Just  law,  but,  within  limits, 
it  may  be  said  that  equality  is  an  attribute 
of  liberty.  In  pronouncing  the  opinion  of 
tbe  court  in  United  States  v.  Cruikshanfi:,  92 
V.  8.  642,  564,  23  L.  Ed.  588,  Chief  Jnstdce 
Waite  made  use  of  the  following  language: 
"The  equality  of  the  rights  of  citizens  Is  a 
principle  of  republicanism.  Every  Repub- 
lican government  is  in  duty  bound  to  protect 
all  its  citizens  in  the  enjoyment  of  tills  prin- 
ciple, if  'Within  its  poorer."  It  was  said  in 
Tick  "Wo  V.  Hopkins,  118  U.  S.  85ff,  0  Sup. 
Ot.  1004,  80  L.  Ed.  220,  that  the  guaraaty 
of  the  equal  protection  of  tbe  laws  is  a 
pledge  of  the  protection  of  equal  laws.  - 

The  guaranties  found,  in  tbe  f(>arteeotb 
amendment  with  respect  to  life,  liberty, 
property,  and  equality  are  not  to  be  treated 
as  amoonting  to  a  composite,  yet,  taken  to- 
gether, they  clearly  evince-  the-  general  pur- 
pose of  the  limitations.  There  seems  to  have 
been  something  of  this  view  in  the  mind-  of 
the  federal  Supreme  Court  when-  it  said  in 
Barbier  v.  Connolly,  113  tJ.  8.  2T,  W,  5  Sup. 
et  S57.  869,  2»  li.  Ed.  923:  "The  fourteenth 
amendment,  in  declaring  that  no  State  'shall 
deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  JurisdictloB  the  equal  pro- 
tection of  the  laws,'  undoubtedly  Intended 
not  only  that  there  should  be  no  arbitrary 
deprivation  of  life  or  liberty,  or  arbitrary 
spoliation  of  property,  bat  that  equal  pro- 
tection and  security  shoukl  be  given  to  all, 
under  like  circumstances,  tn  tbe  enjoym^it 
of  th^r  personal  and  civil  rights;  that  all 
persons  should  be  equally  entitled  to  pursue 
tbeir  happiness  and  acquire  and  enjoy  prop- 
erty; tbet  they  should  liave  like  access  to 
the  courts  of  the  country  for  the  protection 
of  their  persons  and  property,  the  preven- 
tion and  redress  of  wrongs,  and  tbe  en- 
forcement of  contracts;  that  no  impediment 
should  be  interposed  to  the  pursuits  of  any 
ene,  except  as  applied  to  the  same'  pursulta 
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l^  others  under  like  circumstances;  that 
no  greater  burdens  should  be  laid  upon  one 
than  are  laid  upon  others  In  the  same  calling 
and  condition;  and  that,  In  the  administra- 
tion ot  criminal  Justice,  no  different  or  high- 
er punishment  should  be  imposed  upon  one 
than  such  as  Is  prescribed  to  all  for  like 
offenses."  The  effect  of  the  guaranty  of 
due  process  of  law  and  of  the  equal  protec- 
tion of  the  laws  Is  to  prevent  the  state  from 
exercising,  by  any  of  its  departments,  ar- 
bitrary and  capricious  power  over  persons 
or  property.  Ex  parte  Virginia,  100  XS.  S. 
339,  25  L.  EdL  676;  Tick  Wo  t.  Hopkins,  118 
U.  S.  856,  6  Sup.  Ct  1064,  30  L.  Ed.  220; 
Dent  V.  West  Virginia,  129  U.  S.  114,  9 
Sup.  Ct  231,  32  L.  Ed.  623;  Duncan  ▼.  Mis- 
souri, 152  U.  S.  877,-  14  Sup.  Ct  670,  88  L. 
Bd.  485;  Gulf,  etc.,  R.  Co.  v.  Ellis,  165  U.  8. 
150,  17  Sup.  Ct  255,  41  L.  Ed.  666;  Holden 
r.  Hardy,  169  U.  S.  366,  18  SVup.  Ct  383,  42 
L.  Ed.  780.  The  law  of  the  land  or  due  pro- 
cess of  law  cannot  be  taken  to  be  the  very 
act  of  legislation  which  wttntonly  deprives 
a  person  of  his  rights.  Wynehamer  v.  Peo- 
ple, 13  N.  T.  878.  In  Loan  Association  v. 
Topeka,  20  Wall.  655,  662,  22  L.  Ed.  455, 
Mr.  Justice  Miller  declared  that  there  are 
rights  In  every  free  government  which  are 
beyond  the  control  of  the  state,  and.  In  con- 
tinuing, the  learned  Judge  said:  "A  govern- 
ment which  recognized  no  such  rights — 
which  held  the  lives,  the  liberty,  and  the 
property  of  its  citizens  subject  at  all  times 
to  the  absolute  disposition  and  unlimited 
control  of  even  the  most  democratic  deposi- 
tory of  power — Is,  after  all,  but  a  despotism. 
It  iB  true,  It  is  a  deqtotism  of  the  many, 
of  the  majority,  if  you  choose  to  call  It  so, 
but  it  is  none  the  less  a  despotism.  It  may 
well  be  doubted.  If  a  man  is  to  hold  that  he 
\a  accustomed  to  call  his  own,  all  In  which 
ne  has  placed  his  happiness,  and  the  secu- 
rity of  which  Is  essential  to  that  happiness, 
under  the  unlimited  dominion  of  others, 
whether  it  Is  not  wiser  that  this  power 
should  be  exercised  by  one  man  than  by 
many."  See,  also,  De  Tocquevllle,  Democ- 
racy in  America,  282. 

We  recognize  to  the  full  the  doctrine  de- 
clared in  Missouri  v.  Lewis,  101  U.  S.  22, 
25  Lb  Ed.  989,  with  reference  to  the  extent 
of  the  authority  to  classify;  but,  for  the 
very  reason  that  the  amendment  was  design- 
ed to  protect  persons  against  the  exercise 
of  arbitrary  and  capricious  power  by  any 
of  the  departments  of  state  government  a 
legislature  cannot  enact  a  law  which  creates 
burdensome  and  invidious  distinctions  among 
persons  who  are  subject  to  the  Jurisdic- 
tion of  the  state.  The  lines  on  which  an 
enactment  is  built  should  have  some  rele- 
vancy to  the  subject-matter.  "Arbitrary  se- 
lection can  never  be  Justified  by  calling  It 
classification."  Gulf,  etc.,  Co.  v.  Ellis,  165 
U.  S.  150,  159,  17  Sup.  Ot  255,  41  L.  Ed. 
666;  Cotting  v.  Kansas  City,  etc.,  Co.,  183 
U.   &   79,  22   Sup.   Ct   80,   46   Xi.   £d.   92; 


Connolly  v.  Union  Sewer  Pipe  Co.,  184  U. 
S.  540,  22  Sup.  Ct  431,  46  L.  Ed.  679. 

It  Is  with  these  preliminary  consideratiom 
that  we  take  up  the  discussion  of  the  effect  of 
the  enactment  in  controversy: 

An  examination  of  section  1  reveals  tbe 
fact  that  it  was  the  legislative  purpose  to 
provide  a  remedy  for  only  two  classes  of 
creditors,  namely,  those  who  have  in  good 
faith  given  the  merchant  credit  for  merchan- 
dise sold  to  him,  and  persons  who  have  loan- 
ed money  to  him;  It  being  required  that  tbe 
merchandise  or  money  should  be  for  use  in 
conducting  the  business,  and  that  It  should 
have  been  actually  used  for  that  purpose. 
It  Is  also  made  manifest  by  the  latter  part 
of  the  section  that  It  was  the  purpose  to 
subject  the  stock  remaining  In  tbe  bands  of 
the  vendee  to  the  payment  of  said,  two 
classes  of  creditors,  and,  for  the  same'  pur- 
pose, to  render  the  vendee  liable  to  them  for 
the  proceeds  of  Intermediate  sales.  Con- 
sidering the  provision  of  the  section  that  the 
sale  shall  be  void  as  to  such  creditors,  and 
tbe  further  provision  that  the  merchandise 
shall  be  liable  to  them,  and  indulging  the 
undoubted  presumption  that  it  was  not  In- 
tended that  the  vendee  should  be  twice  lia- 
ble for  the  proceeds  of  intervening  sales— 
once  to  such  creditors,  "to  tbe  extent  of  the 
value  of  the  merchandise"  disposed  of  by 
him,  and  once  to  general  creditors  who  might 
In  certain  circumstances  hold  him  liable — It 
is  evident  that  one  of  the  purposes  of  tbe 
enactment  was,  in  practical  effect  to  cut 
off  the  right  of  general  creditors  to  avoid 
the  conveyance  as  actually  fraudulent  But 
this  consideration  might  be  passed  over, 
and  the  case  disposed  of  on  another  ground, 
if,  in  the  attempt  to  grant  a  remedy  to  set 
aside  the  conveyance  although  fraud  did 
not  exist  in  fact  the  enactment  Is  vicious 
In  respect  to  the  classlflcatlon  of  creditors. 

Counsel  for  appellee  attempt  to  defend  the 
classification  by  the  claim  that  there  Is  an 
essential  unity  about  a  business,  and  that  It 
la  within  the  range  of  the  legislative  discre- 
tion to  determine  that  those  who  have  con- 
tributed to  build  it  up  by  extending  to  It 
credit  shall  aloiie  be  entitled  to  subject  the 
stock  to  the  payment  of  their  debts;    and, 
as  a  part  of  the  contention  suggested,  appel- 
lee's counsel  state  that  the  act  can  be  upheld 
on  the  same  principle  on  which  material- 
men's liens  and  certain  other  statutory  Hens 
are  allowed.    The  act  In  question  does  not 
proceed  on  the  theory  of  confusion  of  goods. 
On  the  contrary,  its  terms  are  so  general 
with  reference  to  the  rights  attempted  to 
be  granted  that  it  Is  Immaterial  whether  any 
stock  remains  at  the  time  of  the  sale  that 
can  be  identified  as  having  been  unpaid  for. 
So  far  as  the  act  is  concerned,  it  makes  no 
difference  for  what  length  of  time  the  debt  of 
a  favored  creditor  has  remained  unpaid.    Aft- 
er merchandise  sold  or  money  loaned  has 
not  only  passed  Into  the  corpus  of  the  debt- 
or's estate,  but  can   no  longer  be    traced. 
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what  natural  equity  baa  a  penon  who  sold 
the  goods  or  made  the-  loan  to  a  preference 
am  against  general  creditoiB?  It  Is  to  be 
recollected  that  money  or  goods  obtained  by 
a  naercbant  ordinarily  becomes  In  a  short 
time  Indlstlngulsbable,  and  that  such  an  asset 
Is  not  a  constant  quantity,  since  It  Is  subject 
to  all  the  mutations  of  the  business.  In 
all  ordinary  cases  the  proceeds  of  a  particu- 
lar sale  finds  Its  way  Into  the  merchant's 
cash  drawer,  and '  Is  ultimately  deposited 
to  the  credit  of  bis  general  bank  account — 
an  account  which  Is  checked  against  for  the 
payment  of  his  business  obligations,  and  also 
to  pay  for  multifarious  >  outside  need*.  In 
many  Instances  It  would  no  morie  be  possi- 
ble to  trace  the  benefit  conferred  by  the 
credit;  and  determine  how  much  of  it  was 
continued  in  the  business  and  how  much  of 
ft  was  dissipated  in  the  business,  or  was 
otherwise  expended,  or  to  determine  whether 
It  was  the  proceeds  of  that  credit  perhaps 
remotely  given),  or  was  the  business  energy 
of  the  merchant  or  of  his  employes,  trans- 
muted into  money,  which  had  on  a  partic- 
ular day  produced  a  favorable  balance  In 
bis  bank  account,  than  It  would  be  to  sep- 
arate the  waters  of  two  ilvulets  at  a  point 
below  their  confluence.  In  fact.  It  Is  evi- 
dent that  a  benefit  conferred  upon  a  mer- 
chant by  extending  him  a  credit  will  ordina- 
rily and  in  a  short  time  become,  with  the 
other  influences,  direct  and  indirect,  which 
bave  contributed  to  build  up  the  business,  so 
profoundly  ingrained  with  his  own  property 
that  It  Is  scarcely  a  figure  of  speech  to  say 
that  the  union  is  chemical.  Why,  then, 
should  the  classes  of  creditors  described  In 
the  statute  have  an  equity  to  take  all,  as 
against  the  various  employes  engaged  in 
transacting  the  business,  as  against  the  own- 
er of  the  building  so  used,  or  even  ai^  against 
those  who  have  supplied  the  creature  needs 
of  the  merchant  and  his  family  while  he  was 
engaged  In  the  prosecution  of  the  business? 
Buppose  that.  In  point  of  fact;  the  amount 
realized  by  a  merchant  on  a  sale  of  goods 
purchased  by  him  on  credit  could  be  shown 
to  hare  been  used  by  him  In  the  purchase  of 
groceries  for  his  family,  and  that  during 
■ome  other  portion  of  the  time  of  his  busi- 
ness endeavor  he  had  incurred  a  debt  in 
supplying  his  family  with  necessary  gro- 
ceries; can  any  reason  be  suggested  why,  as 
to  the  stock  on  hand  at  the  time  of  a  sale 
In  btilk,  the  wholesaler  should  be  entitled 
to  his  pay  in  full  as  against  the  gi'ocer,  when 
neither  of  them  had  contributed  to  the  stock 
as  It  was  at  the  time  of  the  failure?  In 
considering  the  demand  of  favored  credit- 
ors that  they  be  permitted  to  appropriate 
all  of  the  stock,  the  fact  must  not  be  for- 
gotten that  In  all  ordinary  cases  the  mer- 
chant has  contrlbnted  to  the  business  ftom 
Ms  fsneral  estate,  and  that  other  persons 
are  often  his  creditors  for  money  loaned  by 
them  wlilch  was  used  In  the  business,  at- 
tlkongli  sncb  lenders  are  not  such  as  are  de- 


scribed in  the  statute.  Bat  it  is  nnneces- 
sary  to  particularize  further.  It  seems  to  us 
that  it  must  be  apparent  that,  once  the  point 
is  fairly  passed  where  the  proceeds  of  goods 
sold  or  of  money  loaned  can  be  directly 
traced,  there  Is  no  estimating  the  force  of 
the  currents  within  and  without  the  busi- 
ness which  have  dlrectiy  or  indirectly  con- 
tributed to  build  up  the  stock.  Such  a  case 
is  comparable  to  the  fall  of  darkness,  when 
all  objects  are  indistinguishable.  We  per- 
e^ve  no  resemblance  between  sndi  a  right 
as  the  act  in  question  attempts  to  confer  and 
the  lien  given  by  statute  to  a  materialman. 
The  latter  right  is  in  the  nature  of  a  jus  la 
re;  it  Is  based  on  what  is  a  fair  assumption 
that  the  property  Is  benefited  to  the  extent 
of  the  materials  bestowed  upon  It,  that  the 
property  Is  a  unit  and  that  it  is  not  expedi- 
ent that  the  materials  should  be  removed; 
and,  lastly,  the  notice  of  record  la  a  warning 
to  all  the  world,  that  may,  in  principle,  be 
likened  to  the  possession  of  a  bailee.  Al- 
though general  liens  bear  some  resemblance 
to  the  rights  attempted  to  be  granted  by 
the  statute  In  question,  yet  the  difference  Is 
vital,  and  such  liens,  which  are  only  rights 
of  detention,  find  their  Justification  largely 
in  tb^r  ancient  character  and  In  usage, 
which  implies  a  tacit  agreement  between  the 
parties.  It  was  laid  down  by  Lord  Ellen- 
borough  in  Rushf(M-th  v.  Hadfield,  7  Bast, 
224,  that  attempts  to  enforce  general  Hens 
beyond  settled  usages  are  not  to  be  en- 
couraged, since  to  establish  a  new  right  of 
that  character  would  be  to  encroach  upon 
the  common  law.  Of  course,  the  grant  of 
legislative  power  Implies  a  right  to  change 
(be  common  law,  particularly  with  reference 
to  administrative  and  remedial  processes, 
and  a  large,  and  in  many  respects  uncon- 
trollable, discretion  exists  in  the  legislative 
department  to  determine  what  Is  expedient; 
but,  in  determining  what  constitutes  due 
process  of  law  and  equality  before  the  law, 
proper  consideration  must  I>e  given  to  the 
ancient  landmarks  which  were  established 
for  the  protection  of  private  rights.  Oooley, 
Const.  Lim.  COS;  Maxwell  v.  Dow,  176  U.  S. 
681,  20  Sup.  Ot.  448,  44  L.  Ed.  297;  Hurtado 
V.  Oallfomia,  110  U.  a  SIS,  4  Sup.  Ot  292; 
28  L.  Bd.  232. 

In  its  last  analysis,  the  act  Is  objectiona- 
ble in  that  Its  classification  as  to  the  remedy 
of  an  action  is  too  narrow,  and  In  that  it 
attempts,  in  etfect,  at  least,  to  give  the  mem- 
bers of  the  favored  class  a  preference  on 
execution.  The  docftrine  has  I>een  sanction- 
ed by  the  Supreme  Court  of  the  United 
States  that  "every  partial  or  private  law 
which  dlrectiy  proposes  to  destroy  or  affect 
individual  rights,  or  does  the  same  thing 
by  affording  remedies  leading  to  similar 
consequences,  is  uncohstttnttonal  and  void." 
Cottlng  V.  Kansas  City,  etc.,  Co.,  18S  U.  S. 
79,  22  Sup.  Ot  80,  46  U  Bd.  92.  See,  alao, 
Oooley,  Const  Lim.  569.  As  to  the  feature 
of  the  enactment  which  subjects  the  stock 
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ta  the  fnll  payment  of  the  debta  of  tlw  vn^ 
ferred  classes  of  creditors.  It  must  be  said 
that  tbe  eiiaotm«nt  Is  In  derogation  of  tbe 
tnndamental  right  of  equalltjr  before  tbe 
law.  It  was  :saUl  by  Marsball,  G.  J..  In 
United  etafces  t.  <Nourae,  8  Pet  8,  27,  9  U 
Ed.  31:  "An  ezecatlon  is  tbe  end  of  tbe 
law.  It  glres  the  Buccesafnl  party  tbe  fruits 
of  bis  Judgment"  We  have  reasoned  in 
vain.  If  it  does  not  yet  appear  that  this  stat- 
ute, calculated  as  It  is  anwsmuitably  to  de> 
ny  te  creditors  the  ancient  common-law  rlglit 
to  collect  their  debts  by  process  of  execution; 
tbns  forbidding  to  them  the  authority  to 
mcialm  their  own,  unneceflsarlly  hampering 
tlwlr  movements  within  the  social  organism, 
and  making  of  tbem  m  ptroscrlbed  'Class, 
laqge  though  it  may  be,  is  nnconstltutlDnal 
Utd  TOid.  If  tbere  Is  one  occasion  more  than 
another  wUch  calls  apon  a  court  to  vlndi- 
este  the  fundamental  law,  it  Is  upon  tbe 
eomplalnt  of  a  suitor  wko  shows  that  there 
has  been  an  attempt  by  hostile  .and  discrim- 
inative legislation  te  bar  bis  rlgbt  to  the  nlti* 
■late  process  of  the  court,  for  such  enact- 
ments strike  at  the  vei7  root  of  Justice. 

There  Is,  and  always  will  be,  in  every  rep- 
resentative government,  a  struggle  going  on 
between  the  various  interests  of  society  with 
sefeitence  to  legislation.  Xhia  but  evinces 
the  necessity  fOr  tbe  existence  of  a  co-ordi- 
nate department  of  government,  alsa  acting 
nnder  the  responsibility  of  an  oath,  to  deter^ 
mine,  when  called  on  to  enforce  legislation, 
whetlier  it  operates  unequally.  Hamilton 
declared  that:  "It  is  of  great  importance  in 
a  republic  not  only  to  guard  the  society 
against  the  oppression  of  its  rulers,  but  to 
guard  one  part  of  the  society  against  tlie 
injustice  of  the  other  part  •  •  •  Justice 
la  the  end  of  government  It  is  tbe  end  of 
dvil  society.  It  ever  has  been  and  ever  will 
be  pursued  nntil  It  be  obtained,  or  until  lib- 
erty be  lost  in  the  pursuit"    61  Federalist 

In  concluding  this  opinion,  we  are  impress- 
ed with  the  fact  that  tbe  following  language 
used  by  Judge  Cooley  in  deciding  the  case 
of  People  V.  Salem,  20  Mich.  462,  486,  4  Am. 
Bep.  400,  is  most  apposite:  "But  the  dis- 
crimination by  the  state  between  different 
classes  of  occupations,  and  the  favoring  of 
one  at  tbe  expense  of  the  rest,  whether  that 
one  be  farming  or  banking,  merchandising 
or  milling,  printing  or  railroading.  Is  not 
legitimate  legislation,  and  is  an  invasion  of 
that  eqnallty  of  right  and  privilege  which  is 
a  maxim  In  state  government  When  tbe 
door  is  once  opened  to  it  there  is  no  line  at 
which  we  can  stop  and  say  with  confidence 
that  thus  far  we  may  go  with  safety  and 
propriety,  but  no  further.  Every  honest  em- 
ployment is  honorable.  It  is  beneficial  to  the 
public.  It  deserves  encouragement  The  more 
successful  we  can  make  It  the  more  does  it 
generally  subserve  tbe  public  good.  But  It 
i$  not  the  bvslBSBS  of  the  state  to  make 
discriminations  in  favor  of  one  class  against 
^nptbeg^  or  In  favor  of  one  employment 
'  Superseded  by  opinion,  7( 


•galnat  nnotbec  The  state  can  tev*  no  fa- 
▼orltea.  Its  bvalness  la  to  protect  tbe  in- 
dustry of  oil,  and  to  give  all  tbe  benefit  ot 
9VuX  laws." 

Judgment  terersed,  with  a  direetloB  t»  ana 
tain  appellant's  demurrer  to  complaint 

BOARD  OF  dblCBS  OP  LAPORTB  OODM- 

TX  et  aL  T.  WOLFF  et  aL    (M«. 

20,3320 1 

(Supreme  Court  «(  Indiana.    Dee.  39,  1901) 

rata   oaAvn,   boads— sbstkaiihiio    acckft- 
AROX  or  woKK— strmciEROT  or  cokpi^uit 

— ACnOR  ASAIIMT  OON  TSAOTOBS  —  KQDTrA- 
nLK  JtJBlaniOTIOIl  —  DXUANDIRO  AOnOIf  BT 
OOtTRTT    BOASn— DKnUOnORS    FBOK    PUCC— 

coNoi,imioira  or  law. 

1.  A  complaint  by  taxpayers  alleging  tlie  let- 
ting of  a  oonbraot  oy  tbe  county  board  for  the 
eenstmctiaii  of  a  free  gravel  road,  statiiw 
wherein  t^  contractors  failed  to  peiform  the 
contract  according  to  its  terms,  and  that  the 
county  board  acted  collusively  with  tbe  con- 
tiBctots  in  fraud  «f  the  rishta  of  the  tasniayera, 
SBfficiently  connects  the  oootractors  with  tha 
proceedings  to  Justify  making  them  defendants. 

2.  Where  the  complaint  by  taxpayers  against 
the  county  board  and  contractors  for  tbe  con- 
staroctian  «f  a  free  gravel  road  alleges  the  mak- 
ing of  tiw  contract  the  violation  thereof  by 
the  contractors  by  performing  defective  work, 
and  collusion  between  the  board  and  the  con- 
tractoia  to  defraud  tbe  taxpayers,  n  ease  is 
ma^e  within  the  equity  Jurisdiction  ef  the  court 
to  prevent  the  bovd  from  accepting  the  woA, 
even  if  an  appeal  could  be  taken  ttom  the  ac- 
tion of  the  board  in  accepting  the  work. 

8.  Where  the  complaint  by  taxptiyen  alleged 
that  the  county  board  was  in  collusion  with  the 
contractors  for  the  construction  of  a  free  gravd 
road  in  the  violation  of  the  contract,  the  nilura 
of  plaintiiEs  to  demand  action  against  the  con- 
tractors by  tbe  board  is  'suScientiy  excused. 

4.  The  taxpayers  have  the  right  to  have  d^ 
ducted  from  Che  contract  price  for  the  construc- 
tion of  a  free  gravel  road  the  amount  the  con- 
tractors saved  to  themselves  by  their  failure  to 
construct  the  road  h>  accordance  with  the  con- 
tract 

6.  Contractors  for  the  construction  of  a  free 
gravel  road,  who  have  (ailed  to  perform  the 
work  according  to  oontiaet  cannot  complain  of 
the  conclusion  of  the  court  giving  them  an 
option  to  complete  certain  portions  of  the  work 
within  a  specified  time,  or  deduct  the  cost 
thereof  from  the  contract  price. 

Appeal  flx>m  Circuit  Court,  Marshall  Conn- 
ty;  A.  O.  Gapron,  Judge. 

Action  by  Charles  Wolff  and  others  against 
the  board  of  commissioners  of  Liaporte  coun- 
ty and  others.  From  a  Judgment  for  plain- 
tiffs, defendants  appeal.  Transferred  firom 
Appellate  Court  under  Act  March  13,  1901 
(Acts  1901,  p.  690,  c  269;  section  ISSTo. 
Burns'  Ann.  St  1901).    Affirmed. 

F.  B.  Osbom  and  W.  A.  McVey,  for  appel- 
lants, a  R.  A  J.  B.  ColUns  and  J.  F.  Gal- 
laber,  for  appelleea, 

DOWLING,  a  J.  This  suit  mm  bro^^ 
by  Charles  Wolff  and  others,  described  ■■ 
residents,  cttiaens,  voters,  and  taxpayers  «t 
the  townships  of  Sprln^eld,  OooisprinK,  and 
Michigan,  in  the  county  ot  XAparte^  Ind., 
agalnsit  the  board  ot  cmnmlsalonsn  of  tfas 

N.  B.  247.    Reheartng  denied. 
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oonnty  of  Laperte,  Jobn  E.<  Weaver,  William 
Stetgdy,  and  James  H.  Taylor,  aileged  to  be 
tbe  members  of  the  said  board  at  the  time 
of  the  commencement  of  the  suit,  and  Arlan- 
tis  Bunyan,  Thomas  W.  Sullivan,  and  Calvin 
L.  Cree,  as  copartners,  vtao  were  the  0(»- 
tractors  with  said  board  for  the  construc- 
tion of  certain  tree  sravel  roads  In  said 
townships  of  Laporte  connty.  The  mlt  was 
dismissed  as  to  the  defeadant  OalvlB  L.  Cree. 
The  purpose  of  the  action  was  to  enloin  the 
board  from  allowing  and  causing  to  be  paid 
daims  of  the  contractors  for  work  alleged  to 
have  been  done  under  dielr  contract  The 
complaint  was  in  a  «lj>cle  paragraph,  and 
the  answer  was  a  general  dienlal,  nnder  wUch 
it  was  agreed  that  all  propor  evMence,  orig- 
inal or  in  rebuttal,  ahonld  be  admitted.  Tbe 
venae  of  tl)e  caose  was -changed  to  the  Mar- 
shall tircmt  conrt  At  liie  reqaeat  oC  the 
appellants,  the  coort  aade  a  special  finding 
and  stated  its  coBeltudeau  «f  law  tliereon. 
MotiOBS  for  a  new  trial  were  overmled,  and 
lodgment  was  Tendered  for  appelleea.  Rrm- 
yan  and  SuUivan  appealed,  making  the  board 
of  commissioaiers  a  party,  and  serving  It  witli 
notice  of  appeal,  b«rt  tbe  board  has  taken  no 
steps  to  Obtain  a  reversal  of  the  Jndgmattt 
The  errors  assigned  by  the  appellants  Rtm- 
yan  and  Snllivan  Jointly  call  in  question  the 
■affidency  of  the  complaint,  the  correctness 
of  each  conclusion  of  law,  and  the  ruilngs  of 
the  oonrt  on  the  motions  to  modify  ttae  Jnde- 
ment  and  for  a  new  triaL  Tbe  separate  as- 
a^Cnments  of  error  of  the  appellants  are  tbe 
same  as  the  joint  assignment,  except  that 
tbey  omit  to  cbacge  jeiror  in  tbe  conelvalons 
of  law. 

ISie  matwial  aJlegatians  of  the  complaint, 
after  naming  and  describing  the  parties,  are 
as  foIk>ws:  That  on  March  19,  1900,  a  peti- 
tion for  the  constrnctlon  of  certain  free  grav- 
el or  macadamized  roads  In  said  townships 
of  Springfield,  Coolspring,  and  Michigan  and 
asking  that  an  election  be  held  as  provided 
by  law,  signed  by  the  requisite  nnmber  of  per- 
sons having  the  necessaryqaaliflcattons  tbere- 
for,  was  filed  in  tbe  office  of  tbe  auditor  of 
l4iporte  comity.  That  thereupon  said  board 
of  oommlssioners  of  said  countgr  appointed  a 
■nrveyor  and  two  disinterested  freeholders 
of  said  connty  as  viewers  to  locate  and  view 
the  said  roads  as  petitioned  for.  That  said 
roads  were  kxjated  and  viewed  agreeahly  to 
said  order,  and  maps  and  profiles  of  tbe 
gradea  of  said  roads  and  the  widths  thereof, 
with  the  estimate  of  said  viewers  of  the  cost 
of  constmetion,  the  materials  to  be  tlsed, 
and  the  manner  of  using  them,  with  the 
d^th  thereof,  were  duly  made  and  reported 
to  said  board;  and  that  all  tbe  proceedings 
of  said  viewers  were  adopted  by  said  board, 
and  published  and  posted  as  required  by  law. 
Tbat  in  pursoance  of  said  petitian  and  the 
(»tfet«  of  sold  board,  after  due  notice,  an 
electloD  was  duly  held  In  said  townsUiM  to 
detKinlae  whether  said  roads  sbonld  or 
■tMNild  not  be  constructed.    Tbat  a  majority 


of  tbe  legal  voters  Totlng  at  said  election 
voted  in  favor  of  the  eonstroetioo  of  said 
roads.  That  sach  vote  was  canvaased,  and 
reported  to  said  board,  which  thereupon  or- 
dered the  construction  of  said  roads,  tbe 
work  and  contract  therefor  to  be  let  to  the 
lowest  responsible  bidder;  and  that  notice 
of  the  letting  of  the  contract  was  duly  givem 
by  publication  and  posting  as  required  by 
law.  That  on  the  opening  of  the  bids  on 
Jime  14, 1900,  Ijbe  day  fixed  for  that  purpose, 
it  was  found  that  the  appellants  Runyan 
and  Sullivan  were  the  lowest  responsible  bid- 
ders for  said  work,  and  their  bid,  amounttnir 
to  483,67s,  was  accepted  by  said  board.  That 
on  aaid  day  a  contract  was  entered  into  and 
executed  by  and  between  said  board  and  said 
•meUants  Suayan  and  SuIIiran,  whereby 
■aid  appellants,  in  eonalderatlon  of  $83^5, 
agteti  to  construct  the  said  roads  in  accerd- 
anoe  with  the  plans,  spedfleatlons,  and  pro- 
fllaa  theretofore  adopted  by  said  itoard,  copies 
of  which  are  attached  to  the  coiqplaint 
That  said  roads  were  designated,  respefitive- 
ly,  aa  "Road  No.  V'  "Road  No.  2,"  ♦'Road 
No.  8,"  "Boad  No.  4,"  -Road  No.  6,"  and 
'Vood  No.  6" ;  tbe  routus,  termiai,  locatiOB, 
aad  grades  of  such  roads  being  particularly 
stated  in  tbe  pleading.  Tbat  the  total  length 
of  the  highways  to  be  Improved  under  said 
eontract  was  about  25  miles:  That  tbe  apt 
ptilants  proceeded  with  tbe  execution  of  salid 
Work,  and  that  work  has  been  done  on  all 
of  said  roads,  the  greater  part  of  whioh  has 
been  left  as  completed,  as  the  appellants  pre- 
tend. That  from  tlote  to  time,  on  estimates 
given  by  Uie  engineer,  the  board  has  made 
allowaaoes  to  said  oontractors,  amounting  in 
tbe  aggregate  to  $46,000,  and  more  than  one- 
half  of  the  total  contract  price.  Tbat  tiie 
said  board  and  the  engineer  placed  in  charge 
of  said  work  by  said  board,  in  disregard  of 
tiielr  duties  and  of  the  interests  of  the  appel- 
lees and  all  the  taxpayers  of  said  townsiilps, 
negUgently  and  wlUFuliy  permitted  said  con- 
tractors to  perform  and  complete  said  work 
in  a  defective  and  unworkmanlike  manner, 
not  in  accordance  with  the  plans  and  spedfl- 
eatlons and  in  violation  of  said  contract. 
Wholly  with  a  view  to  the  profit  of  said  con- 
tractors. That  said  work  was  not  properly 
inspected  as  the  work  progressed.  That  a 
large  part  of  said  work  was  done  without 
inspection,  and  as  to  a  large  part  thereof  the 
said  board  failed  to  sustain  the  inspector  as 
agatnst  said  contractors,  but  took  sides  with 
Qie  contractors  against  the  ioEpector,  and 
permitted  and  acquiesoed  in  such  violations 
of  said  contract  and  Specifications  by  said 
Otaitr actors.  That  the  contractors  failed  to 
grade  the  roadbeds  according  to  the  profllee, 
but  followed  generally  the  surface  of  the 
lends  over  which  theiy  passed.  That  such 
grading,  if  properly  done  according  to  the 
contnuit,  would  amount  to  40;060  yards,  oost- 
iag  '$10^000,  and  that  said  contractors  tare 
entttied  to  no  compeosatian  therefor,  and  said 
sum  should  be  deducted  from  the  ooatraet 
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price  of  said  work.  That  said  contractors 
have  failed  to  roll  the  surface  of  said  roads, 
after  full  completion,  with  a  roUar  of  not 
less  than  six  tons'  weight,  which  would  have 
cost  them  and  would  have  been  worth  $5,000, 
which  sum  should  be  deducted  from  any 
amount  fouud  due  them.  That  said  contract- 
ors failed  to  conform  to  the  plans  and  sped- 
flcatlons  concerning  side  slopes,  cuts,  and  fills 
for  the  roadbeds;  also  as  to  side  ditches  on 
each  side  of  the  roads,  and  as  to  the  con- 
struction of  the  roadways  four  feet  beyond 
the  metal.  That  by  falling  to  make  such 
cuts  said  contractors  saved  themselves  an 
outlay  of  $5,000;  by  failing  to  make  said 
ditches  they  saved  themselves ^2,000.  That 
the  roadways  are  worth  $3,000  less  than 
they  would  have  been  if  the  roadbeds  had 
been  made  to  extend  four  feet  on  each  side 
beyond  the  metal,  which  sums  should  be  de- 
ducted from  any  amount  found  due  them. 
That  by  their  failure  to  put  in  tile  drainage 
according  to  their  contract  the  contractors 
saved  themselves  an  outlay  of  $5,000,  which 
should  be  deducted  from  any  sum  found  to 
be  due  to  them.  That  by  putting  in  three 
culverts  only,  instead  of  eighteen,  as  required 
by  their  contract,  said  contractors  saved  to 
themselves  $6,000.  And  that  by  their  failure 
to  properly  macadamize  said  roads  according 
to  their  contract  said  appellants  saved  them- 
selves an  outlay  of  $5,000.  That  by  failing 
to  flood  said  roadways  said  contractors  saved 
themselves  an  outlay  of  $5,000.  That  none 
of  the  work  has  been  done  In  conformity  to 
the  contract,  plans,  and  specifications,  and 
that,  as  constructed,  said  roads  are  not  of 
half  the  value  they  would  have  been  if  built 
according  to  the  contract  That  the  said 
board  was  at  all  times  cognizant  of  the  man- 
ner In  which  the  said  work  was  being  done, 
but,  notwithstanding,  they  permitted  such 
violations  of  the  contract,  and  made  to  the 
contractors  large  allowances  in  defiance  of 
the  contract  That  the  appellees  and  other 
taxpayers  of  the  said  townships  frequently 
notified  said  board  of  the  violations  of  the 
contract  by  said  appellants,  but  the  board 
failed  to  stop  said  work,  or  to  cause  it  to 
be  done  properly,  but  continued  to  make  al- 
lowances to  said  contractors  until  the  amount 
paid  them  exceeds  $4C,000,  which  is  In  excess 
of  all  the  work  done  and  materials  furnished 
on  and  for  said  roads,  and  more  than  said 
contractors  are  entitled  to  receive  for  the 
same.  That  all  these  wrongful  acts  and  pro- 
ceedings were  done  in  fraud  of  the  rights  of 
the  appellees  and  the  taxpayers  of  said  town- 
ships, in  pursuance  of  a  fraudulent  and  col- 
lusive agreement  entered  into  between  said 
board  and  said  contractors.  That  the  board 
negligently  and  fraudulently  intends  to  ac- 
cept said  work  on  said  roads,  and  to  pay  to 
said  contractors  the  full  amount  which  would 
be  due  them  if  they  had  complied  with  their 
said  contract  That  said  contractors  have 
filed  in  the  office  of  the  auditor  of  Laporte 
county  claims  on  final  and  partial  estimates 


on  said  several  roada  amounting  to  $1T,M0, 
and  that  unless  said  board  is  restrained  by 
the  court,  it  will  accept  as  completed  ac- 
cording to  the  contract  the  roads  for  the  con- 
Btructiou  of  which  final  estimates  bare  been 
made ;  they  will  allow  the  partial  estimate  o( 
$10,640  on  road  No.  3,  as  claimed  by  said 
contractors,  and  will  grant  to  said  contract- 
ors other  large  sums  of  money.  The  remain- 
ing allegations  charge  that  the  appellees 
and  taxpayers  of  the  townships  will  sustain 
Irreparable  damage  if  said  roads  are  accept- 
ed and  paid  for  under  the  contract;  that  in 
that  event  they  will  not  be  able  to  enforce 
the  completion  of  the  roads  according  to  the 
contract;  that  they  cannot  give  notice  of 
the  application  for  an  injunction,  etc  The 
complaint  concludes  with  a  prayer  that  the 
board  be  restrained  from  accepting  or  approv- 
ing any  of  said  roads  as  completed  under  the 
contract  and  from  allowing  further  sums  of 
money  to  the  contractors,  or  farther  esti- 
mates or  warrants  on  account  of  work  <hi 
said  roads,  until  the  further  order  of  the 
court  and  that  on  a  final  hearing  said  board 
may  be  enjoined  from  paying  any  money  to 
said  contractors,  and  from  accepting  any  of 
said  roads  until  said  contractors  shall  have 
constructed  them  in  accordance  with  aald  con- 
tract 

The  specifications  of  each  violation  of  the 
contract  by  the  appellants  are  given  much 
more  in  detail  than  in  this  abstract  of  the 
complaint  and  all  exhibits,  including  copies 
of  all  proceedings  before  the  board,  and  the 
contract,  plans,  and  speclflcationB  are  not 
a  part  of  the  complaint  The  sufildency  of 
the  complaint  is  denied  by  the  appellants 
for  the  reason  that  it  contains,  as  they  aver, 
no  allegations  against  them;  that  it  states 
no  cause  of  action  requiring  the  interference 
of  a  court  of  equity,  because  it  appears  that 
the  appellees  might  have  appealed  from  any 
allowances  made  to  the  contractors:  that  the 
board  exercised  its  discretionary  powers  in 
these  proceedings;  that  it  does  not  appear 
that  the  board  has  refused  to  assert  its  right 
of  action;  that  no  demand  upon  the  board 
to  take  action  is  alleged;  that  the  complaint 
does  not  state  a  cause  of  action  in  the  cor- 
poration, or  in  the  commissioners  as  a  col- 
lective body,  against  the  '  appellants,  and 
therefore  states  no  cause  against  appellants; 
that  the  allegations  in  regard  to  past  pay- 
ments to  the  contractors  do  not  authorize 
an  injunction;  that  the  complaint  should 
have  stated  the  allowance  by  formal  orden 
of  the  moneys,  the  payment  of  which  was 
sought  to  be  restrained,  or  that  the  auditor 
and  treasurer  were  also  derelict  In  their 
duty,  and  that  an  allowance  would  be  equlT- 
alent  to  payment 

There  is  no  merit  in  any  of  these  objec- 
tions. Every  allegation  of  wrongdoing  In  i 
the  complaint  is  directed  against  the  ap- 
pellants Runyan  and  Sullivan,  or  ownecti 
them  with  the  unlawful  acts  of  the  board 
as  the  beneficiaries  of  such  acts.    It  la  hotii 
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directly  charged  and  fairly  Inferable  from 
the  complaint  that  the  board  were  acting 
coUusively  with  the  contractors,  and  In  fraud 
of  the  rights  of  the  appellees  and  the  other 
taxpayers  of  the  coimty.  The  further  pro- 
ceedings of  the  board  wUcb  the  court  was 
asked  to  enjoin  were  the  approval  and  ac- 
ceptance of  the  work  ahready  done,  and  the 
allowance  of  the  claims  of  the  contractors 
for  the  defective  work  then  pending  before 
the  board  or  which  might  afterwards  be 
filed,  as  well  as  the  payment  of  such  claims 
by  the  order  of  the  board.  In  approving 
and  accepting  the  work  done  on  these  roads 
and  in  directing  Its  payment  the  board  acted 
in  Its  administrative  capacity  as  the  agent 
and  representative  of  the  several  townships 
named,  and  it  was  alleged  that  the  allow- 
ances and  payments  would  be  made  by  the 
board  to  the  appellants.  Deweese  v.  Hut- 
ton,  144  Ind.  114-118,  43  N.  E.  13;  Bishop  v. 
Moorman,  98  Ind.  1-6,  49  Am.  Bep.  731; 
10  Am.  &  Bng.  Ency.  of  Law,  911;  2  High 
on  Injunctions,  p.  1177;  10  EJncy.  PI.  &  Pr. 
912;  Hutchinson  v.  Bnrr,  12  Oal.  103;  Board 
V.  Spangler,  160  Ind.  675,  65  N.  B.  743; 
Board  v.  Beaver,  156  Ind.  450,  60  N.  B.  150; 
Board  v.  Connor,  155  Ind.  484,  68  N.  E.  828; 
Board  ▼.  State,  147  Ind.  476,  46  N.  E.  908. 
As  the  board  acted  in  Its  administrative 
capacity  in  approving  and  accepting  the 
work  on  -the  roads  and  In  granting  estlr 
mates  and  making  allowances  to  the  con- 
tractors, perhaps  an  appeal  was  not  proper 
or  possible.  But,  even  if  an  appeal  could 
have  been  taken,  such  proceeding  would 
not  have  prevented  the  board  from  approv- 
ing and  accepting  the  work,  which  was  one 
of  the  wrongful  acts  anticipated  by  the  ap- 
pellees. The  case  made  by  the  complaint 
is  one  which  falls  within  the  equity  Jurisdic- 
tion of  the  court,  and  clearly  authorized  the 
relief  demanded.  Zuelly  v.  Casper,  160  Ind. 
455,  67  N.  E.  103,  63  K  B.  A.  133;  Kimble 
▼.  Board  (Ind.  App.)  66  N.  E.  1023.  The 
facts  stated  In  the  complaint  excuse  the 
failure  of  the  appellees  to  make  a  demand 
upon  the  board  that  it  should  bring  an  ac- 
tion against  itself  or  against  the  contract- 
ors. It  was  a  principal  wrongdoer.  But 
for  Its  betrayal  of  the  interests  of  the  tax- 
payers of  the  county  no  suit  would  have 
been  necessary.  It  had  the  control  of  the 
aflTalrs  of  the  county,  and  Its  delinquencies 
■were  the  very  ground  and  gravamen  of  the 
action.  A  demand  on  the  board  would 
have  been  idle  and  unavailing,  and  there- 
fore It  was  not  necessary  to  allege  or  prove 
It.  Bronnenburg  v.  Blnker,  2  Ind.  App.  391, 
28  N.  E.  568;  Lent  v.  Padelford,  10  Mass. 
230,  6  Am.  Dec.  119;  Galvln  v.  Galvin,  etc.. 
Works,  81  Mich.  16,  45  N.  W.  654;  20  Encyi; 
PI.  Se  Pr.  781;  Dillon,  Mun.  Corp.  (4th  Ed.) 
§  915.  It  Is  not  true  that  the  board  exer- 
cised a  discretionary  authority  In  the  pro- 
ceedings under  examination,  and  therefore 
that  Its  acts  were  not  subject  to  Judicial 
examination  and  control.    It  had  no  discre- 


tion to  do  wrong,  or  to  aid  and  abet  con- 
tractors upon  public  works  to  perpetrate 
a  gross  fraud  upon  the  taxpayers  of  the 
county.  If  it  attempted  or  threatened  to 
do  so,  the  right  of  the  taxpayers  to  enjoin 
such  an  unlawful  appropriation  of  the  pub- 
lic funds  was  clear  and  indisputable.  Zuel- 
ly V.  Casper,  160  Ind.  455,  67  N.  B.  103,  63 
L.  B.  A.  133,  and  cases  cited.  The  com- 
plaint shows  a  cause  of  action  in  the  board 
and  against  the  contractors.  It  appears  that 
the  contractors  had  violated  their  contract 
In  the  most  flagrant  manner,  and  bad  Incur- 
red liability  to  the  board  by  reason  of  sncb 
breaches.  The  fact  that  they  were  enabled 
to  practice  these  frauds  by  the  collusion  of 
the  members  of  the  board,  who  were  equal- 
ly guilty  with  themselves,  did  not  destroy 
the  right  of  action  in  the  board.  If  the 
facts  stated  in  the  complaint  were  true, 
the  board  could  have  maintained  an  action 
against  the  contractors  for  damages,  and, 
if  necessary,  for  injunctive  relief,  but  that 
they  would  not  bring  such  suit  was  per- 
fectly clear. 

No  injunction  affecting  payments  already 
made  to  the  contractors  was  contemplated 
by  the  complaint.  It  related  exclusively  to 
the  future  acts  and  proceedings  of  the  board 
and  the  contractors.  While  it  Is  true  that 
a  present  intention  of  a  municipal  corpora- 
tion not  to  perform  a  future  duty  is  not  gen- 
erally a  suflSclent  ground  for  Judicial  Inter- 
ference, that  rule  does  not  apply  in  this 
case.  The  threatened  acts  of  the  board 
which  the  court  was  asked  to  enjoin  were 
purely  ministerial  and  administrative,  and 
therefore  proper  subjects  for  the  Jurisdiction 
of  a  court  of  equity. 

The  next  point  made  by  counsel  for  ap- 
pellants is  that  the  court  erred  in  each  of 
its  conclusions  of  law  on  the  finding  of 
facts.    These  conclusions  were  as  follows: 

"First  That  as  to  the  right  of  the  plain- 
tiff to  have  deducted  from  the  contract  price 
for  the  construction  of  said  roads  the  amount 
which  the  contractors  have  secured  and 
saved  to  themselves  by  reason  of  their  fail- 
ure to  construct  said  roads  In  accordance 
with  the  contract,  plans,  and  specifications, 
the  law  is  with  the  plaintiffs  and  against 
the  defendant 

"Second.  That  there  should  be  deducted 
from  the  contract  price  agreed  upon  for  the 
said  roads,  to  wit  $83,685,  the  following 
sums:  The  sum  of  $11,489  for  and  on  ac- 
count of  the  money  saved  to  themselves  by 
said  contractors  by  not  grading  the  said  roads 
as  required  by  the  said  contract  plans,  and 
specifications;  the  sum  of  $361.95  for  and  on 
account  of  the  money  saved  to  themselves  by 
said  contractors  by  not  rolling  that  portion 
of  the  subgrade  of  said  roads  which  could 
have  been  rolled  as  required  by  said  contract, 
plans,  and  specifications;  the  sum  of  $20,117 
for  and  on  account  of  the  money  saved  to 
themselves  by  said  contractors  by  not  placing 
on  said  roads  macadam  to  the  depth  required 
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bx  aaM  conftiactr-malclnsr  a.  total  sum  of  fSl,- 
867.95,  whick  should  be  deducted  from  said 
contract  price  by  reason  of  the  said  work 
which  the  said  contractors  hare  failed  to 
«onBtrnot  and  perform  in  accordance  with 
their  said  contract,  plans,  and  specifications, 
and  the  balance  of  said  contract  price  oTes 
snd  above  the  amomit  aJready  paid  to  said 
contractors  and  remaining  after  the  deduc- 
tions herein  pcoTlded  foiv  to  wit,  $0,402.05, 
should  be  paid  to  said  contractors  on  the  fur- 
ther construction  of  the  uncompleted  por- 
tions at  said  roads  In  accordance  with  the 
owtract,  plans,  and  sDecificatlons. 

"Third.  That  said  contractors  should  have 
the  option  to  comply  with  said  contract  by 
being  given  the  opportunity,  to  wit,  till  Sep- 
tember 1,  190%  to  place  the  following  quan- 
tity of  stone  on  the  following  roads  and  por- 
tions of  roads,  to  witi  On  all  of  roads  Nos. 
1,  2,  6,  and  6,  and  on  all  of  road  No.  4  ex- 
cept  1,000  feet  at  the  north  end  thereof,  and 
on  all  of  road  No.  3  except  from  station  o  to 
station  S4,  and  from  station  X5i  to  station 
294,  and  from  station  367  to  station  378,  plus 
50,  there  shall  be  pieced  macadam  of  suffi- 
Cloit  quantity  to  make  it  of  a  depth  of  7 
inches  on  the  sides  and  9  inches  in  the  cen- 
ter after  being  thoroughly  flooded  and  rolled 
and  filled  and  covered  with  a  top  dressing  of 
screenings  as  provided  In  said  contract;  and 
upon  the  said  contractors  complying  with  the 
above  requirements,  then  the  amount  of  de- 
duction made  in  the  second  conclusion  of  law 
herein  should  be  reduced  in  the  sum  of  $20,- 
117,  which  amount  was  deducted  from  said 
contract  by  reason  of  the  failure  of  said  con- 
tractors to  place  on  the  said  portions  of  said 
roads  the  amount  of  macadam  required  by 
their  said  contract. 

"Fourth.  That  no  deductions  should  be 
made  from  said  contract  price  on  account  of 
any  failure  of  said  contractors  to  construct 
the  bermes  and  ditches  on  said  roads;  that 
said  contractors  intend  to  perform  their  said 
contract  in  this  relation. 

"Fifth.  That  by  the  terms  of  the  contract 
and  specifications  adopted  and  approved  for 
the  construction  of  said  roads  the  macadam 
thereon  should  be  7  Inches  in  depth  at  the 
sides  and  9  inches  in  depth  at  the  center,  ex- 
cepting on  road  No.  3  from  station  o  to  sta- 
tion 50^  where  the  macadam  should  be  8 
inches  in  depth  at  the  sides  and  10  Inches  in 
depth  at  the  center;  said  macadam  to  be  of 
such  depths  after  it  has  been  thoroughly 
rolled  and  compacted  by  a  series  of  flooding 
and  rolling  with  a  roller  of  not  less  than  a 
tons  weight 

"Sixth.  That  the  board  of  county  commis- 
sioners of  Laporte  connty  and  the  defend- 
ants William  Stelgely,  John  R.  Weaver,  and 
James  H.  Taylor,  as  the  members  of  the  said 
board  of  commissioners,  and  their  successors 
In  ofilce,  should  be  restrained  and  enjoined 
from  accepting  said  roads  as  completed  with- 
out first  having  deducted  from  the  contract 
price  thereof  the  said  sum  of  |31,967.95,  and 


should  be  farthec  enjotaud  from  paying  to 
said  contractors  any  sum  or  sums  for  the 
completion  of  said  roads  except  such  portion 
of  tlie  unpaid  balance  of  the  contract  price 
as  shall  remain  after  the  deduction  aa.  berebi 
stated  of  said  smn  of  $31,967.96. 

"SiSTentb.  That  the  said  Iraard  of  commlB- 
■tonecs  of  Laporte  county  and  said  defend- 
ants WiUiam  Stelgely,  John  B.  Weaver,  and 
James  H.  Taylor,  as  the  members  of  the  said 
board  of  county  commissioners,  should  be  en- 
Joined  and  restrained  from  accepting  as  com- 
pleted and  flrom  allowing  payment  to  tbs 
contractors  for  the  completion  of  the  follow- 
ing portions  of  said  roads,  to  wit:  From  sta- 
tion 60  to  station  84,  and  from  station  154 
to  204,  and  from  station  367  to  378,  plus  50, 
all  on  road  No.  3,  and  north  1,000  feet  of  road 
No.  4,  until  the  said  contractors  have  placed 
thereon  macadam  of  the  depth  of  7  inches  at 
the  sides  and  9  Inches  in  depth  at  the  center 
alitor  being  screened  and  thoroughly  rolled 
and  fiooded  qs  provided  by  their  said  con- 
tract, plans,  and  specifications." 

The  first  and  second  conclusions  are  to  the 
effect  that  the  cost  to  the  contractors  of  cer- 
tain work  required  to  be  done  by  their  con- 
tract, and  wliich  they  failed  to  perform, 
should  be  deducted  from  the  contract  price  of 
the  completed  work.  We  think  this  is  in  ac- 
cordance with  the  rule  in  such  cases.  M«n- 
viUe  V.  McCoy,  3  Ind.  148;  Swift  v.  WU- 
liams,  2  Ind.  365. 

The  third  conclusion  is  that  the  contraetots 
should  be  allowed  time  until  September  1. 
1902,  to  complete  certain  work,  placing  stone 
on  the  roads,  and  flooding  and  rolling  the 
same;  and  that,  in  case  they  do  so  complete 
tills  work  according  to  their  contract,  the  de- 
ductions from  their  compensatlcm  stated  in 
the  second  conciusion  of  law  shall  be  reduced 
$20,117.  This  conclusion  is  certainly  as  fa- 
vorable to  the  app^ants  as  they  have  the 
right  to  ask,  and  mitigates  to  a  very  con- 
siderable extent  the  rigor  of  the  second  con- 
clusion. If  they  did  not  wish  to  do  so.  the 
appellants  were  not  bound  to  avail  them- 
selves of  it. 

The  fourth  conclusion  is  wholly  la  favor  of 
the  appellants. 

The  fifth  conclusion  is  the  court's  constroc- 
tlon  of  one  of  the  provisions  of  the  contract, 
and  we  are  satisfied  that  it  is  correct 

The  sixth  conclusion  Is  that  the  board  of 
commissioners  of  Laporte  county,  the  mem- 
bers of  the  board,  and  their  successors  In  of- 
fice, should  be  restrained  and  enjoined  from 
acceptlag  the  said  roads  as  completed  'with- 
out first  deducting  from  the  contract  price 
thereof  the  sum  of  $31,967.96,  and  from  pay- 
ing to  the  contractors  any  sum  or  sums  for 
the  completion  of  the  roads  except  such  por- 
tion of  the  unpaid  balance  of  the  contract 
price  as  shall  remain  after  the  dedoctlon  of 
the  said  sum  of  $31,967.95.  We  perceive  no 
valid  objection  to  this. 

The  seventh  and  last  conclusion  Is  that  Ute 
board  and  Its  members  should  be  enjoined 
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from  acceptl&g,  In  tbelr  pTeseot  ttate,  as  If 
completed,  eiertabi  pftrts  of  the  said  roada, 
until  the  contnct<»«  shall  have  done  certain 
fnrthwwofknpon  the  same,  described  In  the 
conclusion.  There  Is-  no  error  In  this. 
'  It  Ib  appar«it  upon  a  review  of  the  facta 
found  and  the  eonclnslona  of  law  that  In  all 
the  particulars  referred  to  the  board  of  com- 
mlsslfMiers,  acting  in  coHoslon  with  the  con- 
tractors, was  gnlRy  of  gross  ofDcial  uegll* 
gem;e  amounting  to  a  frand  upon  the  rights 
of  the  taxpayers  of  the  townships  affected 
by  their  proceedings.  Their  acts  were  be- 
yond the  possibility  of  »p]anatlon  or  jturtl- 
flcatlon.  Bad  faith  on  their  part  and  gross 
fraud  on  that  of  the  contra  ctbrs  were  proreft. 
There  was  here  no  Innocent  mistake  or  mls- 
constructlott  of  the  contract  oa  one  side  or 
error  of  judgment  on  the  other,  but -the  ad- 
minlstratlTe  and  ministerial  powers  of  the 
board  worelliegany  and  onconsdentlomly  eX' 
erdsed,  not  fot  the  benefit  of  the  taxpayers, 
bnt  for  the  profit  of  the  contractors.  The 
course  of  the  dealings  between  the  board  add 
the  contractors  from  the  beginning  of  the 
transactions  until  the  commencement  of  this 
Btdt  left  no  mom  for  doubt  of  their  purpose 
to  excuse  all  of  the  delinquencies  of  the  con- 
tractors, submit  to  all  vloIattoBs  of  the  con- 
tract, and  accept  the  roads  as  if  completed, 
allow  the  unjust  claims  of  the  contractors', 
nnd  dfa-ect  their  payment.  This  suit  was 
brought  seasonably,  but  It  was'  not  <!om- 
menced  until  the  appellees  had  exhausted  all 
means  within  their  reach  to  obtain  relief 
from  the  board.  As  we  hsre  before  said,  a 
previous  demand  upon  the  board  to  bring  snit 
against  the  contractors  woniA  have  been  an 
Idle  and  useless  formality,  and  such  demand, 
under  the  circumstances,  was  not  required. 
We  have  carefaHy  examined  the  judgment, 
and  are  of  the  opinion  that  the  motion  to 
modify  It  was  correctly  overruled. 

Finding  no  error,  the  judgment  Is  affirmed. 


UNITED  STATES  B5XPRESS  COMPANY  v. 
JOYCE  et  at    (No.  20,492.)  * 

(Supreme  Court  of  Indiana.     Dec  29,   1904.) 

CABBIVBS  —  SHIFPINS  COHTBACT  —  COKSTBUO- 
TIOK— UMITATION  OP  LIABILrTT— VALUATION 
or    PBOPEBTT  —  PAKTIAI,    LOBS  —  APFOBTIOR- 

vem  or  lobs. 

1.  Where  an  appellee  assigns  no  cross-error 
on  a  ruling  asainst  him,  bis  objections  theret* 
c«nnot  b«  considered  on  appeal. 

2.  Where  plaintiff,  in  an  action  ai^inst  a 
carrier,  fonnds  his  claim  on  a  shipping  eou- 
tract  with  defendant,  he  cannot  eont«od  that 
be  wRs  not  bound  by  Its  terms. 

3.  Where  the  contrtkct  between  a  shipper  of 
horses  and  the  carrier  provided  that  the  Litter 
should  be  liable  only  to  the  extent  of  actnal 
HnntHsn,  which  should  in  ao  case  exceed  the 
valaatloa  of  the  shipment  declared  by  the  ship- 
per, and  there  was  a  partial  lots,  but  the  horses 
thereafter  brought  the  ^Ill  declared  value,  the 
earrlet  was  not  exempt  from  liablKty,  but  the 
sUppes  was  entitled  to  recover  such  a  propov- 

t  2.  8e«  Estoppel,  vol.  U,  Cent.  Dig.  i  163. 
■OpinloB  itrlekan  from  fliM  and  cauM  rsmanded 
T2N.Iil.— « 


tion  of  the  actual  loss  as  the  declared  value  of 
the  shipment  bore  to  the  actnal  value. 

4.  The  contract  between  a  shipper  of  horses 
and  a  carrier  provided  that  the  shipper  should 
value  the  stiiCK,  and  carriage  eharees  be  hosed 
thereon:  that  the  charges  on  the  shipment 
should  be  for  horses  of  a  value  not  exceeding 
$73  each,  £225,  and  that  when  the  value  de- 
dared  by  the  shipper  should  exceed  such  value 
an  addition  should  be  made  according  to  a 
schedule  wbieh  followed.  Thereafter  in  the 
contract  it  was  stated  that  the  shipper  declared 
values  "heieinalter  mentioned  to  be  the  true 
values  of  said  animals,  to  wit,  92,100,"  for  each 
ear/  lead  lot,  and  it  was  stipulated  that  the 
shipper  released  the  carrier  from  all  liability 
save  actual  damage  not  to  exceed  the  valuation 
declared  hj  the  snipper.  Reld,  that  the  valua- 
tion of  I (5  each  was  for  the  purpose  of  de- 
terminimg  the  carriage  rate,  while  the  valuation 
of  $2,100  en  the  whole  lot  was  intended  to  fix 
the  basis  of  liability. 

Hadley  and  Gillett,  Jl.,  dissenting. 

Appeal  from  Circuit  Court,  aibson  Ooonty; 
O.  M.  Welborn,  Judge. 

Aetton  fagt  John  E.  Joyce  and  others  against 
the  United  States  Eixpress  Company.  From 
a  judgment  for  plaintiaa,  dejCendaat  appeals. 
Transferred  from  Appellate  Court  under 
specification  2,  g  10,  c  247,  p.  COS,  Acts  1901 
(section  1387J,  Bums'  Ann.  St  190}).  Re- 
versed. 

See  60  N.  E.  1013. 

Baker  &  Daniels  and  Fields  &  Harmon,  for 
appellant  Duskirk  &  Brady  and  Embree  & 
Benson,  for  appellees. 


DOWLINQ,  C.  J.  Action  by  the  appellees 
against  the  appellant  for  damages  to  two  car 
loads  of  horses  shipped  by  the  appellees  un- 
der sp^ial  contracts  with  the  appellant  as  a 
common  carrier.  Demurrers  to  the  amended 
complaint  were  overruled,  and  the  appellant 
answered  in  three  paragraphs;  the  first  be- 
ing a  general  denial;  the  second  and  third  al- 
leging facts  upon  which  the  appellant  based 
its  denial  of  liability,  except  In  the  nominal 
sum  of  $5.  Demurrers  to  the  second  and 
third  paragraphs  of  answer  were  sustained. 
The  cause  was  tried  by  the  court,  and  a 
special  finding  of  facts  was  made,  with  its 
conclusions  of  law  thereon.  To  each  of  the 
five  conclusions  of  law  the  appellant  except- 
ed, and  the  second,  third,  fourth,  and  fifth 
conclusions  are  now  assigned  by  it  as  error. 

The  court,  found  that  the  appellees  w»e,  on 
and  prior  to  May  23,  1001,  partners  engaged 
la  the  business  of  buying,  selling,  and  ship- 
ping horses;  that  on  said  date  they  owned  30 
high-grade  carriage  horses,  which  they  had 
collected,  and  were  preparing  to  ship  to 
Buffalo,  K.  Y.,  there  to  be  disposed  of  at  a 
special  sale,  which  was  advertised  for  May 
25,  1901 ;  that  on  said  23d  day  of  May,  1901, 
the  uppeliees  applied  to  the  appellant  express 
company,  a  common  carrier,  for  the  trans- 
portation of  said  horses  from  Princeton,  Ind.. 
to  Buffalo,  N.  Y.,  to  be  delivered  at  the  latter 
point  to  the  appellees'  agents  having  charge 
of  the  special  sale;  that  saJld  horses. were 
thereupon  delivered  to  the  appellant  by  the 
appellees,  the  rate  of  compensation  being 

to  AppellaU  Court,  7C  N.  B.  UlT. 


Digitized  by 


Ljoogle 


866 


Ti  NOBTHBASTERN  RBPORTBB. 


(Ind. 


agreed  upon  In  the  sum  of  $225;  that  before 
receiving  said  horses,  the  appellant  produced 
a  llTB  stock  contract,  signed  by  Its  agent,  and 
requested  the  appellees  to  sign  the  same, 
which  they  did;  that  among  the  prorisions 
and  requirements  of  said  contract  were  the 
following:  "Notice  to  Shippers.  The  shipper 
will  value  his  stock,  which  valuation  will  be 
inserted  in  this  contract,  and  the  charge  for 
carriage  will   be  baaed  on   such   valuation. 

•  ♦  *  Limited  Liability  live  stock  con- 
tract •  •  •  The  Express  Company  un- 
dertakes to  forward  to  the  point  rieached  by 
the  Express  Company  which  is  nearest  to 
destination,  the  animals  and  paraphernalia 
hereinafter  mentioned,  •  •  •  to  wit, 
twenty-eight  horses,  •  •  •  for  the  sum 
of   two    hundred    and    twenty-flve   dollars, 

•  •  •  which  charge  is  fixed  by  and  based 
upon  the  value  of  said  animals  and  parapher- 
nalia as  declared  by  the  shipper,  as  herein- 
after mentioned.  •  •  •  The  charges  on 
the  shipment  described  above  at  the  values 
specified  below  will  be  as  follow*:  For  hors- 
es. Jacks  or  mules  of  a  value  not  exceed- 
ing ?75  each,  $225.  •  •  •  When  the  val- 
ue declared  by  the  shipper  exceeds  the  value 
stated  above,  an  addition  to  the  above-men- 
tioned charge  will  be  made  according  to  the 
following  schedule,  to  wit:  [Here  follows  a 
table  of  charges  graduated  In  proportion  to 
excess  of  valuation.]  •  •  •  The  shipper, 
In  order  to  avail  himself  of  said  alternative 
rates,  and  in  consideration  thereof  being  ask- 
ed by  the  Ebcpress  Company  to  value  said 
property,  now  declares  the  values  hereinaft- 
er mentioned  to  be  the  true  values  of  said 
animals  and  paraphernalia  so  to  be  shipped 
as  follows,  to  wit:  •  •  •  (Number  and 
kind):    Twenty-eight  horses,    value   $2,100. 

•  •  •  xhe  shipper  hereby  releases  and 
discharges  the  Express  Company  from  all 
liability  for  delay.  Injuries  to,  or  loss  of,  said 
animals  and  paraphernalia  from  any  cause 
whatever,  unless  such  delay,  Injury,  or  loss 
shall  be  caused  by  the  negligence  of  the 
agents  or  employes  of  the  Express  Company, 
and  In  such  event  the  Express  Company  shall 
be  liable  only  to  the  extent  of  actual  damage, 
which  shall  In  no  event  exceed  the  valuation 
herein  declared  by  the  shipper."  The  court 
further  found  that  before  the  appellees  sign- 
ed this  contract  they  objected  to  the  valua- 
tion being  fixed  at  not  to  exceed  $75  per 
head,  claiming  the  stock  was  worth  much 
more,  and  asked  that  this  valuation  be  strick- 
en out;  but  were  Informed  by  the  appellant's 
agent  that  this  was  the  only  form  of  contract 
he  had,  and  the  horses  would  not  be  shipped 
without  a  valuation  inserted.  That  the  ap- 
pellees thereupon  delivered  30  horses  to  the 
appellant  for. shipment  under  said  contract, 
but  the  same  were  not  delivered  at  Buffalo 
In  time  for  such  special  sale,  but,  by  reason 
of  the  negligence  of  the  appellant,  the  horses 
were  Injured  through  the  overturning  of  the 
car  In  which  they  were  being  carried,  and 
were  thereby  rendered  unfit  to  be  put  on  the 


market  at  said  sale.  That,  If  the  horses  had 
been  delivered  In  good  condition,  and  pursu- 
ant to  the  contract  of  shipment,  in  time  for 
such  special  sale,  they  would  hav0  been  ot 
the  average  value  of  $200  per  head,  or  $170 
per  head  If  delivered  In  good  condition  on  the 
25th  day  of  May,  1901,  at  other  than  a  spe- 
cial sale;  that  said  horses  were  on  May  27, 
1901,  sold  by  the  agents  of  the  appellees  (or 
the  gross  sum  of  $3,470,  and  the  net  amount 
received  therefor  by  the  appellees  was  $2,- 
916.20.  The  court  also  found  that  another 
contract  of  shipment,  exactly  the  same  in  Iti 
general  provisions  as  that  of  May  23,  1901, 
was  entered  Into  between  the  same  parties 
on  June  13,  1901,  under  similar  circumstan- 
ces, except  that  it  does  not  appear  that  the 
shippers  objected  to  the  insertion  of  the  $75 
per  head  valuation;  that  28  horses  were  de- 
livered to  the  appellant  under  the  latter  con- 
tract, and  were  delivered  by  it  in  Buffalo. 
N.  Y.,  on  June  16,  1901,  in  a  damaged  condi- 
tion, owing  to  the  negligence  of  the  appel- 
lant; that  thereafter,  on  June  17,  1901,  the 
agents  of  the  appellees  sold  said  28  horses  for 
the  grross  sum  of  $3,615,  or  the  net  sum  of  $3,- 
322.70,  which  latter  amount  was  paid  over  to 
the  appellees;  that,  if  the  horses  had  been 
delivered  at  their  destination  in  good  condi- 
tion, they  would  have  been  worth  on  an  av- 
erage of  $170  per  head;  that  all  of  said 
horses  were  handled  by  the  agents  of  the  ap- 
pellees to  the  best  advantage,  and  realized 
their  full  value  in  their  damaged  condition. 
The  court,  upon  the  foregoing  findings  of 
fact,  stated  its  conclusions  of  law  as  fol- 
lows: "(1)  The  court  finds  tliat  by  the  writ- 
ten contract  executed  May  23, 1901,  plaintiffs 
are  concluded  as  to  the  number  of  horses 
shipped  of  that  date,  and  that  for  the  purpos- 
es of  this  action,  no  more  than  twenty-eight 
can  be  considered,  and  that  as  to  the  dam- 
ages to  said  two  horses,  amounting  to  $205.- 
59,  plaintiffs  cannot  recover.  (2)  The  plain- 
tiffs are  not  precluded  from  showing  the  ac- 
tual value  of  said  horses  at  the  city  of  Buf- 
falo at  said  special  sale  of  May  25,  1901,  or 
their  value  in  said  city  within  a  reasonable 
time  for  their  arrival  at  said  city  after  their 
departure  from  Princeton,  but  that  the  dam- 
ages cannot  exceed  the  sum  of  twenty-one 
hundred  dollars,  with  interest  added.  (3> 
That  the  plaintiffs  are  entitled  to  recover  on 
the  first  and  third  paragraphs  of  their  com- 
plaint the  sum  of  two  thousand  one  hundred 
dollars  ($2,100),  together  with  interest  at  the 
rate  of  six  per  cent  per  annum  thereon  from 
date  of  written  notice  to  the  defendant  of 
said  injuries;  In  the  aggregate,  the  som  of 
$2,195.  (4)  That  the  plaintiffs  are  not  pre- 
cluded from  showing  the  true  value  of  the 
horses  in  good  condition  shipped  June  13. 
1901,  In  the  city  of  Buffalo,  within  a  reason- 
able time  for  their  arrival  at  said  dty,  from 
the  time  of  their  departure  from  Princeton, 
but  that  the  damages  for  any  injury  tliereto 
occasioned  by  defendant's  negligence  cannot 
exceed  the  sum  of  $2,100.    (6)  That  the  plain- 
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tlfls  aie'  entitled  to  recover  from  defendant 
uu  account  of  the  injuries  complained  of  in 
tbe  second  paragraph  of  their  complaint  the 
sum  of  one  tiionsand  four  hundred  and  thir- 
ty-seven and  s»/ioo  dollars,  together  with  in- 
terest at  the  rate  of  six  per  cent,  per  annum 
thereon  since  the  date  of  the  written  notice 
by  plaintiffs  to  defendant  of  said  injuries;  in 
the  aggregate  the  sum  of  $1,490.60." 

The  questions  presented  by  this  appeal  are: 
Kirst.  In  an  action  brought  by  a  shipper 
against  a  carrier  for  injury  to  goods  shipped, 
Is  the  former  precluded  from  showing  their 
real  value  when  he  has  previously  signed  a 
contract  for  their  transportation  providing 
that  the  carrier  shall  be  liable  only  for  ac- 
tual damage  suffered,  and  in  no  event  for  a 
greater  ameunt  than  the  valuation  of  the 
property  declared  by  the  shipper  and  Inserted 
in  the  contract?  Second.  If  he  is  not  so  pre- 
cluded, wliat  is  the  measure  of  his  damages 
for  a  partial  loss  of  the  goods  where  they 
have  realized  In  their  damaged  condition  a 
sum  equal  to  or  greater  than  their  declared 
value? 

The  position  of  the  appellant  is  that;  in- 
asmuch as  the  appellees  placed  a  value  upon 
their  own  property,  they  are  thereby  estop- 
ped from  proving  a  greater  value;  and,  if 
tbe  property  in  Its  damaged  condition 
brought  the  fall  declared  value,  interest,  and 
ftelght  charges,  there  can  be  no  recovery. 
The  appellees  contend,  first,  that  they  are  not 
bound  by  their  valuation,  since  no  real  choice 
was  offered  them  between  a  limited  liability 
contract  and  one  unlimited  in  its  terms;  sec- 
ond, if  thei^  are  so  bound,  the  measure  of 
their  recovery  is  the  difference  between  the 
real  value  of  tbe  anitnals  in  a  sound  condi- 
tion and  the  price  realized  upon  their  sale  in 
a  damaged  condition;  such  recovery  not  to 
exceed  tbe  declared  value  of  $2,100.  Tbe 
trial  court  enforced  that  term  of  tbe  con- 
tracts, which  limited  the  total  amount  of 
damages  recoverable  to  $2,100  per  car  load, 
and,  since  the  appellees  have  not  assigned 
cross-errors  on  this  appeal,  their  first  con- 
tention cannot  be  considered.  Besides,  as 
the  appellees  found  their  claim  and  action 
on  the  shipping  contract,  they  cannot  be 
heard  to  say  they  were  not  bound  by  its 
terms. 

Whether  appellees  are  estopped  from  prov- 
ing tbe  real  value  of  the  property  will  de- 
pend upon  the  purposes  for  which  a  definite 
valnation  was  inserted  in  the  contracts  of 
shipment.  Buch  clauses  are  Intended  to  se- 
cure the  basis  for  calculating  freight  char- 
ges; to  apprise  the  carrier  of  tbe  degree  of 
care  and  vigilance  necessary  for  the  safe 
transportation  of  the  property;  to  establish 
a  convenient  measure  of  the  damages  recover- 
able, so  that  evidence  of  such  damage,  in 
case  of  total  loss,  shall  be  dispensed  with; 
and  to  protect  the  carrier  from  fanciful  dver- 
raluatlons  asserted  after  the  property  is 
damaged  or  destroyed.  Hart  v.  Pennsylva- 
nia B.  B.  Co.,  112  U.  8.  331,  6  Sup.  Ct  151, 


[  28  L.  Ed.  Tit;  Johnstone  v.  Btchmond  B.  B.; 

Co.  (S.  a)  17  S.  B.  512;  Durgln  v.  American 
Express  Co.  (N.  H.)  20  Ati.  328,  9  t,.  B.  A. 
453,  455;  The  Hadji  (D.  O.)  18  Fed.  469.  M 
the  valuation  Is  fairly  and  reasonably  made, 
it  will  be  upheld  as  fixing  the  largest  amount 
to  which  the  carrier  is  answerable  in  dam- 
ages. °  Rosehfeld  v.  Peoria  Ry.  Co.,  103  lodi 
121,  2  N.  B.  344,  63  Am.  Rep.  500;  L.  ft  N. 
B.  R.  V.  Oden,  80  Ala.  38;  Harvey  v.  T.  H. 
&  I.  R.  B.  Co.,  74  Mo.  638;  Zouch  v.  By.  Oo< 
(W.  Va.)  16  S.  B.  185, 17  L.  R.  A.  116.  Here 
the  appellant  limited  the  maximum  damages 
to  $2,100  per  car  load,  and  received  freight 
charges  calculated  upon  that  basis.  The 
company  does  not  even  suggest  that  by  rea- 
son of  fraudulent  concealment  of  the  troe 
value  of  the  horses  It  was  misled  respect- 
ing the  degree  of  care  required  for  their  safe 
carriage,  or  that,  if  tbe  actual  value  had  been 
stated,  the  property  probably  would  not  have 
been  Injured;  and  it  is  adequately  protected 
from  fanciful  overvaluation,  since,  under 
these  contracts,  there  never  could  be  a  great* 
er  recovery  than  the  limit  of  $2,100  for  each 
car  lot  Hence  every  legitimate  purpose  of 
the  restricted  liability  clause  applicable  to 
this  controversy  is  fully  subserved  if  the 
app^lees  are  forbidden  in  case  of  partial 
loss  to  recover  more  than  the  agreed  valua- 
tion. Accordingly,  it  is  not  perceived  why, 
as  the  appellant  contends,  the  appellees  are 
estopped  to  show  the  real  value  of  the  prop^ 
erty  as  a  factor  in  determining  the  amount 
recoverable,  if  thereby-  none  of  the  purposes 
of  the  limitation  clause  is  violated.  In  tbe 
leading  case  of  Hart  v.  Pennsylvania  R.  B. 
Co.,  112  U.  S.  331,  at  pages  340  and  341,  6 
Sup.  Ct  166,  28  li.  Ed.  717,  the  court  uses 
language  which  aitpears  to  support  the  ap- 
pellant's position;  the  expression  being: 
"The  shipper  is  estopped  from  saying  tbe 
value  is  greater  [than  the  amount  declared]. 
The  articles  have  no  greater  value  for  tbe 
purposes  of  tbe  contract  of  transportation 
between  the  parties  to  that  contract;"  and 
similar  statements  occur  in  opinions  of  other 
courts.  See  Richmond  v.  Payne  (Ya.)  10  S. 
B.  749,  6  li.  R.  A.  849;  Johnstone  v.  Rich- 
mond R.  R.  Co.  (S.  C.)  17  a  E.  S12.  But  in 
each  of  these  cases  the  question  involved  re- 
lated to  the  validity  of  a  limitation  contain- 
ed In  the  valuation  clause,  and  the  respective 
courts  decided  that  the  shipper  was  prevent' 
ed  by  his  contract  from  recovering  more  than 
the  agreed  value.  In  no  instance  was  tbe 
court  announcing  as  an  absolute  proposition 
that,  when  once  the  shipper  has  agreed  upon 
a  valuation  of  his  property,  be  is  thereafter 
estopped,  under  all  circumstances,  frcHn  as- 
serting the  real  value  to  be  greater;  for,  if 
such  were  the  law,  a  carrier  might  convert 
the  property,  and,  when  sued  for  Its  real 
value,  deny  liability  except  to  tbe  amount 
declared  by  the  owner  in  the  contract  of 
shipment.  The  estoppel  only  operates  to 
prevent  the  shipper  from  first  obtaining  the 
benefit  of  reduced  freight  rates  based  upon 
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a  lov  dedarad  valuatloD,  an<l  tiien.  after 
kMB  or  lujmy,  aeetUng  to  lecover  tlie  total 
actual  valDe  or  damage,  tbougb  sacb  may 
far  exceed  the  Bgreed  valne. 

The  next  proposition  Of  tbe  appellant,  de- 
pending upon  ttie  doctrlBe  of  absolote  es- 
toppel, previously  iOTOked,  is  that,  since  tbe 
appellees'  goods  brought  thetar  full  declared 
value,  there  can  be  no  recovery  whatever,  for 
there  Is,  under  these  circumstances,  no  "ae- 
toal  damage";  and  the  contract  limited  xa- 
oovery  to  actpal  damage  aatCeicd,  which 
must  be  oonstraed  to  mean  the  d^redatlop, 
tf  any,  sader  the  declared  value  occaslooed 
by  the  carrier's  negHgence.  XbU  view  finds 
support  In  certain  decialons  of  tbe  federal 
courts,  notably  The  Lydian  Monarch  (D.  0<) 
28  Fed.  298;  Fearse  v.  Quebec  S.  S.  Co.  (D. 
0.)  24  Fed.  286;  The  Styrla  (D.  O.)  8S  Fed. 
088;  Jennings  v.  Smith,  106  Fed.  138,  46  a 
O.  ▲.  249.  We  are  not  satisfied  that  these 
eases  announce  tbe  correct  rule  for  tbe  es- 
seasment  of  damages.  It  is  a  startling  doc- 
trine if  a  carrier,  who  has  chanced  to  rfr> 
oelve  costly  goods  at  a  small  declared  valu- 
ation, may  with  perfect  impunity  negligently 
cause  their  depredation  to  any  extent  wtiat- 
ever,  so  long  as  be  leaves  a  remnant  of  them 
of  sufficient  actual  value  to  equiU  tlielr  de- 
clared worth;  and  It  would  serai  that  such 
a  doctrine,  if  at  all  sonnd,  might  logically  be 
extended  to  hold  that,  even  though  he  wiU- 
folly  appropriated  a  portion  of  the  goods,  he 
could  do  so  without  liability  if  he  left  enough 
to  satisfy  the  appraisement  contained  in  the 
contract  Tbe  language  employed  la  an- 
other connection  in  Fearse  v.  Quebec  Steam- 
ship Co.  (D.  C.)  24  Fed.  28S,  at  page  288, 
is  applicable:  "If  the  construction  contend- 
ed for  by  the  claimants  were  the  proper 
meaning  of  tills  liablltty  clause,'  it  would  be 
void  upon  grounds  of  public  policy,  as  un- 
reasonable, and  as  affording  a  direct  encour- 
agement to  the  theft  or  nondelivery  of  the 
shipper's  goods;  for  on  every  shipment. 
Whether  there  was  a  loss  or  not,  the  carrier 
might,  without  accountability,  appropriate 
to  his  own  use  enough  of  tbe  owner's  goods 
to  reduce  tbe  aggregate  value  of  what  re- 
mained in  the  foreign  market  to  tbe  invoice 
value  of  tbe  whole — a  result  destructive  of 
all  commerce,  because  enabling  tbe  carrier 
to  appropriate  all  its  profits."  We  conclude, 
therefore,  tbe  appellees  were  not  estopped  by 
tbe  mere  etecotion  of  a  contract  declaring 
tbe  value  of  their  horses  to  be  |75  each  from 
si>Owing  their  real  value,  provided  tbe  max- 
inuun  liability  of  tbe  appellant  was  not 
sought  to  be  Increased  by  sucfa  proof  above 
tiie  nun  named  in  the  agreements  of  ship- 
tkent 

It  does  not  f<rilow  that  the  appellees  may 
here  recover  to  the  fuU  limit  of  the  appel- 
lant's stipulated  liability  by  showing  that 
the  difference  between  the  true  value  of  tbe 
afilumte  if  sound  and  tbe  net  proceeds  from 
tbdr  tale  to  a  sum  equal  to  the  largest 


amount  for  which  tbe  appenut  agreed  to  be 
liable.  The  contract;  It  la  true,  exprewly 
provided  that  the  i^pellant  would  answer  to 
the  extent  of  actual  damage^  not  to  exceed 
$2,100  per  ear  load;  and  in  Brows  v.  Cunaid 
Steamship  Co..  147  Mass.  58,  16  N.  E.  717, 
Stames  v.  Louisville  Co.,  91  Tenn.  516^  19 
8.  W.  075,  and  Nelson  v.  Great  Northern  Ry. 
Co.  (Mont)  72  Pac.  642,  it  was  held  that 
there  might  be  a  recovery,  even  In  case  of 
partial  loss,  vp  to  the  a^eed  limit  of  liabil- 
ity, irrespective  of  the  value  of  tbe  goods  In 
their  damaged  condition  or  tbe  amoont  ul- 
timately realised  from  their  sale;  bat  this 
view  does  not  commend  itself  to  our  minds. 
It  is  unreasonable  t»  swpose  that  the  car- 
rier agreed  to  pay  the  full  measure  of  tbe 
damages  recoverable  in  oiae  of  a  total  loss, 
tvben  tbe  loss  was  only  paxtlaL 

It  was  certainly  contwnplated  by  twth  par- 
ties that  tbe  amount  of  recovery  ataould  vary 
in  case  a  horse  waa  killed  oatrii^t  and  in 
tbe  event  that  only  an  eye  was    injured. 
When  the  parties  agreed  upoa  &  valuation,  it 
may  fairly  be  said  that  they  each  assumed  a 
portion  of  the  risk  of  injury  in  caae  of  a  to- 
tal or  partial  loss.    Tbe  oarricT's   Uabilltr 
was  flxed,  not  arbitrarily  by  the  appellant, 
bat  in  a  smn  mutually  agreed  iq>on  as  the 
largest  amount  which  he  would  be  called  up- 
on to  pay  in  any  event    The  liability  of  tbe 
sblpper  was  equaUy  well  understood,  though 
not  expressed,  to  be  the  difference,  if  any  ex- 
isted, between  the  value  ao  declared  by  the 
shipper  and  tbe  actual  value  of  the  goods. 
If  a  total  loss  occurred,  both  were  to  bear  tbe 
harden  In  these  respective  amounts ;  tbe  car- 
rier responding   to  tbe  full  extent  of  bis 
agreed  liabilltar,  and  the  shipper  Ipedng  tbe 
differeKe  between  tbe  value  be  placed  upon 
tbe  goods  and  the  value  they  really  poasesaed. 
If  the  loss  ahould  be  p^tlal,  It  la  only  Just 
that  the  parties  should  bear  it  in  proportian 
to  their  several  express  or  im^tUed  liabilitleB. 
Hence  tbe  true  method  of  oBoertaining  the 
damages  would  be  to  throw  upon  tbe  carrier 
such  a  proportion  of  tbe  real  loss  aa  the  de- 
clared value  bears  to  the  actual  value ;   that 
is  to  say,  as  the  declared  value  of  the  injured 
property  is  to  Its  actual  value,  so  the  amooBt 
of  recoverable  damages  is  to  tbe  amotmt  of 
the  real  loss.    Such  is  tbe  method  adopted 
in  marine  insurance  to.  ascertain  tbe  propor- 
tiOQS  in  which  the  tosurer  and  tbe  insured 
shall  sustain  a  partial  loss  under  a  valiied 
policy.    Tbe  same  rule,  though  in  diff««Dt 
terms,  is  stated  by  tlie  Stipreme  Court  of  tbe 
United  States  as  follows  in  London  Aasor- 
anoe  v.  Companbla  De  Moagens  Do  Ban-eiro, 
167  n.  S.  149,  17  Sup.  Ct  785,  42  L.  £d.  113: 
"Tbe  damaged  goods,  upon  readtiag    tbelr 
destination,  must  be  at  oace  sold  for  the  best 
price  that  can  be  bad.    It  is  then  to  be  de- 
termined what  the  goods  must  have   been 
worth  in  tbe  same  market  bad  they   been 
sound,  and  the  dUfereace  between  ttte  -aoond 
vsima  and  tbe  pmceeda  «f  tbe  aale  oC  tba 
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dam«i«d  irtlclea  glTca  the  ratio  of  deteriora- 
tion. Bad  tlie  underwriter  la  to  pay  tbls  ratio 
or  peteentaci  of  inn  on  the  policy  tbIbo." 
Tbo  abore  »ode  of  determltibig  the  <»«tn«gM 
recorerable  vpon  b  partial  Inn  appean  to  bo 
RCDgnlaed  In  Ooodnan  t.,M.  K.  &  T.  By.  Co., 
71  Ufa  App.  4B0,  at  page  488,  where  the  court 
•aya:  "By  the  terma  of  the  special  contract 
ahown  In  title  caae  the  plaintiff  could  not 
havo  recoTered,  if  there  had  been  a  total  fcMa 
of  any  article  of  turnltnrat  aora  thaB'fG  per 
one  hnndred  pounds;  It  la  clear  that  for  a 
partial  loaa  of  soeh  article  be  ahovld  not  re- 
oorer  on  a  baala  of  the  actila]  Tahie  of  the 
Soods,  bnt  only  the  proporHotmte  value  [our 
Itattea]  fixed  by  the  contracl,  and  ao  the  trial 
court  Inatrttcted  the  Jnry.  But  the  Jnry 
seema  not  to  haTe  heeded  aadi  Instruction. 
The  evidence  In  plaintUTs  behalf  tended  to 
Chow  tiw  actual  loaa  or  damage  to  the  gooda» 
without  reference  to  the  limit  fixed  by  tlie 
contract,  and  the  verdict  abowa  that  he  was 
permitted  to  recover  the  actual  amount  of 
dasMwea  without  reference  to  a  proportion- 
ate reduction  made  neoeesary  by  the  con- 
tract" In  et  U,  L  M.  *  S.  By.  Go.  v.  Les- 
■er.  48  Ark.  236,  at  page  248,  the  court,  in  a 
eaae  almllar  to  the  preeent,  held  that  the  foK 
lowing  InstructloB  riioold  hare  t>een  givenc 
'Vve  a  par^l  loaa  the  measure  of  damages  ifl, 
what  proportion  of  $100  [the  declared  value] 
Bald  horae  waa  leasened  In  value  by  reason 
of  the  Inlury."  The  contract  in  that  case 
provided  tor  the  payment  of  |100  in  case  of 
total  loss,  and  that  "iA  case  of  Injury  or  par>' 
Hat  loaa  the  amount  of  damages  claimed 
shall  not  exceed  the  same  proportion." 
Adopting  this  method  of  apportioning  tbe 
loaa,  upon  the  first  ahipment  of  May  23, 1901, 
tbe  actual  value  at  tbe  28  horaea  waa  14,700; 
their  declared  value  $2,100.  The  net  amount 
realised  from  tbe  aale  of  said  28  horaea  was 
$2,721.7&  The  actual  loaa  was  therefore 
12,038.24,  and  of  this  the  appellant  is  an- 
swerable In  tbe  amount  of  $^:22,  Interest 
to  be  added.  Upon  tbe  second  abipraent  of 
Jane  18,  1801,  the  actual  value  of  the  28 
horaea  shipped  waa  $4700;  tbeir  declared 
value  $2,100.  The  net  amount  realised  from 
tbe  aale  of  aald  28  boraea  waa  $3,322.70.  The 
ectoal  loaa  was  tberafore  $1,487.80,  of  which 
amount  tbe  appellant  is  anawerable  In  tlie 
Bum  of  $634.10^  mtereat  to  be  added— mak- 
ing, with  tbe  lose  on  tbe  first  ahipment,  s 
total  of  $1,533.32,  with  interest 

A  careful  reading  of  tlye  shipping  contract 
BBtlaflea  ua  that  tbe  valuation  of  $76  each, 
placed  upon  the  horaea,  waa  exclusively  for 
the  purpoae  of  determining  the  charge  or  rate 
of  slilpaient;  while  tbe  valuation  of  $2,100 
on  tbe  whole  lot  or  car  load  waa  Intended  to 
fix  tbe  basia  of  the  lUbiUty  of  the  carrier  In 
cMe  of  daiaace  or  fees.  Had  tbere  been  a 
TBlnatlon  of  each  horse  as  a  baala  of  such 
liability,  a  different  qneatlon  would  bav« 
been  presented. 

Tbe  Judgment  la  reversed,  wfth  ioBtmO' 
ttooB  to  the  trial  court  to  reatato  It*  oonciv* 

>  BehMUlDC  denied.    Bee  M 


alouB  of  law  numbered  8  and  6  In  accordanoi 
with  this  opinion,  and  for  further  proceadF 
ln(s  not  bieonslsttnt  berewlth. 

HADUIY  and  aiLLETT,  JJ„  dfsaent 
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(NoL  a0,32».)^ 

(Sapreme  Court  of  Indiana.    Dae.  28,  1804.) 
APPK^t^— BBixra— fahobb  to  set  ovt  dkuvb- 

BBB— OVCBBUURO  OX  DXmiBBKB— SBVIBW  OV 
OBJXCTIOn— New  TBIAIi— KAKIRO  COMFLAim 
HOBS    CKBTAIM— BXrUSAX.    TO    OBANT   IfOTIOIt 

— DBPosrriORB — coifprrxNcrr  to  ta.kx  dep- 
oamoR  —  bttobrbt's    clxkx>— coxPBrBRCT 

TO  WBTTB  DOWN  BBPOSITIONB— W^VBB  OP 
INCOMPITBIfCT. 

1.  The  overruling  of  a  demurrer  to  tbe  com- 
plaint cannot  be  conaidertid  on  appeal  where 
neither  th«  demarrev  itself  nor  Its  aubstaace  is 
set  oat  in  the  brief  of  defendant's  coonael. 

2.  Befuaal  to  re^aire  a  complaint  to  be  made 
more  certain  is  no  ground  for  a  new  trial. 

3.  Bums'  Ann.  8t  1801,  I  433,  provides  tbat 
a  deposition  shall  bear  a  certificate  by  the  of- 
ficer taking  tbe  saaie  statinK  by  whom  the  dep- 
oeltion  waa  written,  and,  if  written  by  the  de- 
ponent, or  some  disinterested  person,  that  it 
was  written  in  tbe  officet's  presence  and  ander 
bis  direction;  and  by  section  8040  the  official 
certificate  of  a  notary  is  presumptive  evidence 
of  the  facts  therein  stated  to  cases  where  he  is 
authorised  to  certify  sach  facts.  HeM,  that  a 
notary's  certificate  tbat  the  third  person  by 
whom  the  deposition  was  written  down  was  dis- 
interested was  not  prima  fade  evidence  of  that 
fact,  the  notary  not  being  authorized  by  law  to 
eertifir  such  fact 

4.  Under  Barns'  Ann.  8t  1801,  i  433,  pro- 
viding that  a  deposition  shall  be  written  down 
by  the  oGScer  or  deponent,  or  some  disinterested 
person,  s  clerk  or  stenographer  in  the  employ- 
ment of  the  attorney  of  one  of  the  parties  to 
the  action  cannot  lie  considered  a  disinterested 
person. 

5.  A  deposition  taken  before  a  derk  and  ste- 
sogrspher  in  tbe  office  of  the  attorney  for  one 
of  the  parties,  is  subject  to  a  motion  to  sup- 
press the  same,  though  daring  the  time  the 
clerk  was  actually  engased  in  taking  the  depo- 
sition he  was  not  receiving  wages  from  his  em- 
ployers, and  he  was  paid  forbis  services  by  the 
client 

6.  The  fact  that  an  attorney  appeared  and 
cross-examined  a  witness  who  was  giving  a 
deposition  did  not  waire  tbe  right  to  suppress 
the  deposition  on  acooont  of  the  incompetency  of 
the  notary. 

7.  Assignments  of  error  tki  lostnictions  given 
and  refused  will  not  be  considerMl  where  It  is 
not  shown  by  the  record  tiiat  sU  the  Instruo- 
tions  are  embraced  in  the  transcript 

Appeal  from  Superior  Court,  Laporto  Ooun- 
ty;  H.  B..  Tnthfll,  Judge. 
■  Action  by  George  Qray  against  tbv  KnlA* 
ecbocker  Ice  Company.  From  a  Judgment 
In  favor  of  plaintilf,  defendant  appeals. 
Transferred  from  Appellate  Court  under  Act 
March  13, 1801  (Acts  1801,  p.  080,  c.  258;  aee> 
tfoo  18370,  Bums'  Ann.  St  1801).    Kaversed. 

Stuart  MacKIbblo,  for  appellant  Ortun- 
packer  &  Moran,  for  uppetiee. 

COWLINO,  O.  J.  This  Is  an  appeal  from 
a  Judgment  for  damagea  for  a  personal  to- 

—       —        "■■■        ——■■■■         ■■      -  —  ■        -..^ !■■■■ 

.  f  4.  See  DenaeiUoqs,  T<>L  IB,  JSsnt  DiB.  U  «.  « 
N.  B.  3U.    RebearlnB  denied. 
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Jury  tecoTered  by  tte  appellee  against  the 
appeUant,  The  etron  coroplained  ot  are  the 
rulings  of  the  court  on  appellant's  demurrer 
.to  the  fourth  paragraph  of  the  complaint 
and  its  motion  for  a  new:  trial. 

Counsel  for  appellee  have  filed  a  motion 
for  the  dismissal  of  this  appeal  on  the  ground 
that  after  the  transcript  was  completed  and 
certified  by  the  clerk  of  the  Laporte  superior 
court  material  allegations  were  made  in  it 
without  authority,  and  Without  the  knowl- 
edge of  counsel  for  appellee,  or  the  clerk  who 
prepared  It.  An  unpleasant  controversy  on 
the  subject  has  occurred  between  the  attor- 
neys of  the  respective  parties,  and  affidavits 
and  counter  affidavits  have  been  filed  in  sup- 
port of  the  motion  and  in  opposition  to  it 
The  return  of  the  clerk  of  the  Laporte  su- 
perior court  to  the  writ  of  certiorari  Issued 
in  this  case  shows  that  the  transcript,  as  It 
came  here,  was  not  true  or  correct,  but  that 
material  and  unauthorized  alterations  and 
interpolations  had  been  made  in  it  While 
we  shall  overrule  the  motion  to  dismiss  the 
appeal,  we  condemn  In  the  most  emphatic 
manner  the  method  of  preparing  a  transcript 
which  renders  ppssible  any  controversy  of 
this  kind.  In  the  consideration  of  the  case 
the  alterations  and  additions  so  made  will,  of 
course,  be  disregarded,  and  the  transcript  as 
corrected  by  the  return  to  the  writ  will  be 
treated  as  the  true  record  in  the  case. 

The  first  error  alleged  Is  the  overruling  of 
appellant's  demurrer  to  the  fourth  paragraph 
of  the  complaint  Counsel  for  appellee^  ob- 
ject to  our  consideration  of  this  error  for  the 
reason  that  neither  the  demurrer  itself  nor 
its  substance,  Is  set  out  in  the  brief  of  conn- 
sefl  for  appellant'  The  objection  is  well  tak- 
en. Chicago  Terminal  Transfer  Co.  v.  Wal- 
ton (this  term)  72  N.  E.  646;  Perry,  etc. 
Stone  Co.  v.  Wilson,  Itw  Ind.  435,  67  N.  B. 
1S3. 

T'he  first  reason  for  which  appellant  de- 
manded a  new  trial  was  the  refusal  of  the 
court  to  require  the  complaint  to  be  made 
more  certain.  This  is  not  one  of  the  reasons 
for  which  a  new  trial  may  be  granted.  It  is 
a  ruling  relating  to  the  pleadings,  and  should 
be  assigned  as  an  independent  error. 

The  next  ground  for  which  a  new  trial  was 
asked  was  the  oviermling  of  appellant's  mo- 
tion to  suppress  the  deposition  of  Ernest 
Hart,  taken  on  behalf  of  appellee.  The  rea- 
sons given  were  that  the  deposition  was  writ- 
ten' by  the  office  clerk  of  appellee's  attorneys 
at  their  office  at  Hammond,  Ind.,  and  that 
the.  certificate  of  the  notary  was  defective. 
TUs  motion  was  verified  by  affidavit  and  the 
court  also  heard  oral  testimony  on  the  ques- 
tion. The  facts  were  these:  The  deposition 
was  taken  before  one  E.  S.  Harney,  a  notary 
public  of  the  state  of  Illinois,  at  his  office  in 
the  city  of  Momence,  in  that  state.  The  appel- 
lant appeared  by  its  attorneys,  and  cross-ex- 
amined the  witness.  At  the  request  of  the  no< 
tary,  the  testimony  was  taken  down  in  short- 
band  by.joae  William  0.  Harrison,  who  was  a 


clerk  or  stenographer  In  the  office  of  appellee's 
attorneys.  The  shorthand  report  of  the  testi- 
mony was  afterwards  printed  on  a  typewrit- 
ing machine  by  Harrison,  and,  after  due  no- 
tice to  the  attorneys  of  the  ai^ellant  the 
typewritten  copy  of  the  testimony  was  read 
to  the  witness,  and  was  then  signed  by  him. 
The  fees  of  the  stenographer  were  paid  by 
the  notary,  and  he  received  no  compensation 
for  his  services  from  the  appellee  or  bis  at- 
torneys. The  appellant  had  its  own  stenog- 
rapher present  when  the  witness  was  examin- 
ed, and  the  testimony  was  taken  down  in 
shorthand  by  him  also.  The  certificate  of 
the  notary  stated,  among  other  things,  "that 
his  [Hart's]  testimony  was  taken  down  in 
shwthand  by  William  0.  Harrison,  a  disin- 
terested person,  in  my  presence,  and  tmder 
my  direction,  and  the  said  shorthand  notes 
of  such  testimony  were  afterwards  transcrib- 
ed into  typewriting  under  my  direction  and 
supervision."'  It  is  not  asserted  that  the 
copy  of  the  ervldence  made  by  Mr.  Harrison 
was  incorrect  or'  unfair  In  any  partlcolar. 
The  statute  requires  that  the  deposition  shall 
be  ■written  do'wii  by  the  officer,  or  by  tlie 
deponent  or  by  some  disinterested  person.  In 
the  presence  and  under  the  direction  of  the 
officer.  Section  433,  Bums'  Ann.  St  1901. 
It  is  also  provided  that  the  officer  shall  annex 
a  certificate  to  the  deposition,  stating,  among 
other  facts,  "by  whom  the  deposition  was 
■written;  and,  if  written  by  the  deponent  or 
some  disinterested  person,  that  it  was  ■writ- 
ten in  the  presence,  a&d  under  the  direction 
of  the  officer."  When  the  deposition  Is  ■writ- 
ten do^wn  by  a  third  person,  the  statute  does 
not  require  nor  authorize  the  notary  to  cer- 
tify that  the  person  by  whom  it  was  written 
was.  In  fact,  disinterested;  and  If,  In  such  a 
case,  the  notary  certifies  that  the  third  pw- 
son  by  whom  the  deposition  was  •written 
do^wn  was  disinterested,  this  statement  in 
the  certificate  Is  not  even  prima  facie  evi- 
dence of  the  fact  so  stated,  because  the  no- 
tary Is  not  authorized  by  law  to  certify  to 
that  fact.  Section  8010,  Bums'  Ann.  St 
IfiOl.  It  follows  that  in  the  present  case  the 
statement  In  the  certificate  of  the  notary 
that  the  "testimony  was  taken  down  by  Wil- 
liam C.  Harrison,  a  disinterested  person,"  is 
not  evidence  of  the  fact  that  Harrison  was 
disinterested.  The  duty  of  taking  down  the 
testimony  of  a  witness  for  the  purposes  of  a 
dei>osltion  is  a  duty  connected  with  the  ad- 
ministration of  justice,  and  therefore  the 
statute  should  be  so  construed  as  to  secure 
Its  obvious  intention,  the  Impartiality  of  the 
person  performing  this  duty,  and  his  freedom 
from  bias,  and  from  liability  to  influence  by 
either  of  the  parties.  A  cleric  or  stenograpb- 
er  In  the  employment  of  the  attorneys  of  one 
Of  the  parties  to  an  action  in  which  a  depo^- 
Hon  is  taken,  and  whose  duties,  as  such  clerk 
or  stenographer,  require  him  to  spend  most 
of  his  time  in  the  office  of  his  empkiyers, 
who  looks  to  such  attorneys  for  his  salary, 
wages,  or  compensation,  and  who  is  subject 
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to  dismissal  by  them  for  any  breaeh  of  duty, 
cannot  be  regarded  as  a  disinterested  person 
within  the  meaning  of  the  statute  In  ques- 
tion.    If  called  as  a  Juror  In  an  action  to 
which  his  employers  were  parties,  he  could 
be  challenged  for  cause  'proper  affectum.    3 
Blacks.   Com.   363;    Blcknell's  Pr.  230.     In 
Cawood  y.  Wolfley,  56  Kan.   282,   43   Pac. 
236,  31  L.  R.  A.  638,  54  Am.  St  Rep.  590,  a 
clerk  was  held  to  be  a  servant  of  the  person 
employing  blm,  and  a  claim  for  bis  wages 
entitled  to  preference  as  such'  against  a  de- 
cedent's estate.     A  policy  ol  Are  insurance 
provided  that,  in  case  of  disagreement  upon 
the  amount  of  a  loss,  tbe  same  should  be  as- 
certained by   "competent  and  disinterested 
appraisers."    Tbe  court  beld'ln  Bradshaw  t. 
Agricultural  Ins.  Co.,  137  N.  T.  137,  32  N.  B3. 
10o5,  that  the  term  "disinterested"  did  not 
mean  simply  the  absence  of  pecuniary  Inter^ 
est,  but  required  the  appraiser  to  be  one  not 
biased  or  prejudiced.    A  similar  provision  In 
a  policy  issued  by  another  Insurance  com- 
pany came  under  review  in  this  court  In  In- 
surance Co.  of  North  America  v.  Hegewald, 
161  Ind.  631,  66  N.  E.  902,  and  it  was  held 
(pages  638,  639,  161  Ind.,  page  905,  66  N.  E.) 
that:    "It  clearly  appears  that  appellant,  by 
and  through  its  adjusting  agent,  who  was 
acting  for  and  in  its  behalf,  did  not.  In  the 
first  instance,  nominate  and  select  in  the  per- 
son of  MUllkan  a  competent  and  disinterest- 
ed appraiser,  within  either  the  meaning  of 
the  terms  or  conditions  of  the  policy  or  the 
iigreement  made  between  the  appellee  and 
appellant  to  submit  the  controversy  over  the 
loss  to  arbitration.    It  appears  that  the  ap- 
praiser, at  the  time  he  was  selected  as  such, 
was  unknown  to  appellee.    Appellant,  how- 
ever, is  shown  to  have  represented  that  he 
was  a  competent  and  disinterested  person, 
when  in  truth  such  representations  were  not 
true.    While  it  does  not  appear  that  he  was 
pecuniarily  interested  In  the  matter,  still  it 
does  appear  tnat  he  was  interested  in  behalf 
of  appellant  by  reason  of  the  alleged  fact 
tiiat  be  at  the  time  was  one  of  Its  employes. 
•     •    •    It  is  certainly  essential,  in  order  to 
render  a  person  competent  as  an  arbitrator 
in  a  disputed  matter,  that  be  be  disinterest- 
ed and  also  Impartial.    In  fact,  the  authori- 
ties assert  that  bias  and  strong  partiality  on 
the  part  of  one  or  more  of  tlie  appraisers  con- 
stitute a  serious  objection  to  tbe  award  made 
in  a  ipatter  of  arbitration.    •    •    •    Apprais- 
ers In  cases  like  tbe  one  at  bar  are  consid- 
ered as  acting  in  a  quasi  judicial  capacity, 
and  to  discharging  their  sworn  duties  they 
must  act  free  from  bias,  partiality,  or  prej- 
udice In  favor  of  either  of  the  parties."    A. 
student  at  law  of  an  attorney  in  the  cause 
has  been  held  Incompetent  to  take  a  deposi- 
tion in  the  office  and  presence  of  the  attor-_ 
ney.     Glanton  v.  Griggs,  6  Ga.  424.    Where 
commissioners  to  take  depositions  appointed 
as  their  clerk  to  reduce  the  testimony  of  the 
-witnesses  to  writing  a  clerk  to  one  of  the 
■oUcitors  or  parties,  it  was  held  that  this 


was  sufficient  ground  for  the  suppression  of 
tbe  depositions.  Newton  v.  Foot,  Dick,  793, 
21  Eng.  Reprint,  479;  Cook  v.  Wilson,  4 
Madd.  380;  Shaw  v.  Lindsey,  15  Ves.  Jr.  380, 
33  Eng.  Reprint,  798;  13  Cyc.  852;  TiUlng- 
bast  T.  Walton,  5  Ga.  835. 

The  reason  for  the  reqnirement  that  the 
deiMMltlon  shall  be  written  down  by  a  dis- 
interested person  is  evident  Bias  or  par- 
tiality might  cause  the  scribe  to  change  the 
language  of  the  deponent,  to  omit  some  Im- 
portant statement,  or  to  supply  an  omission 
in  the  testimony.  A  third  person,  called 
upon  by  the  notary  to  take  down  tbe  tes- 
timony in  writing.  Is  not  sworn,  and  does  Qot 
act  in  an  official  capacity.  The  parties  and 
the  court  have  no  security  against  fraud  or 
material  mistakes  in  his  work,  except  his 
personal  Integrity,  and  Ills  care  and  ac- 
curacy as  a  clerk.  Where  long  depositions 
are  taken  in  shorthand,  tbe  necessity  for  a 
strict  compliance  witit:  liie  rule  requiring  the 
clerk  of  tbe  notary  to  be  disinterested  is 
mnob  greater.  The  opportunity  for  altering 
the  testimony  Is  safer,  and  more  tempting. 
Stenographers  sometimes  have  difficulty  In 
reading  their  notes,  and,  if  unable  to  do  so, 
the  temptation  to  ask  for  assistance  or  sug- 
gestion from  the  attorney  and  employer, 
who  was  present  when  the  witness  was  ex- 
amined, would  be  natural  and  strong.  So, 
too,  if  a  controversy  should  arise  between 
tbe  attorneys  of  the  respective  parties,  or 
with  the  witness,  concerning  the  testimony 
given,  the  attorneys  employing  the  stenog- 
rapher would  In  many  cases  have  a  decided 
and  unfair  advantage  over  their  opponents. 
For  these  reasons,  we  think  that  a  clerk  or 
stenographer  in  the  employment  of .  tbe  at- 
torneys of  one  of  the  parties  to  an  action 
cannot  be  considered  a  disinterested  person, 
and  therefore  that  he  Is  incompetent  to 
write  down  tbe  testimony  at  tbe  request  of 
the  notary  before  whom  the.  deposition  Is 
taken.  The  deposition  of  the  witness  Hart 
having  been  taken  down  by  a  clerk  and 
stenographer  to  the  employment  of  the  at- 
torneys for  the  appellee,  the;  motion  to  sui>< 
press  it  should  have  been  sustatoed. 

The  appellant  also  moved  to  suppress  the 
deposition  of  Thomas  Muldoon  for  the  rea- 
son that  tbe  same  was  taken  before  Wil- 
liam O.  Harrison,  who  was  at  the  time  a 
.  clerk  and  stenographer  in  the  office,  of  the 
attorneys  for  the  appellee.  The  court  erred 
to  overruling  this  motion.  The  clerk  of  the 
attorneys  was  as  much  disquaimed  to  take 
the  deposition  as  tbe  attorneys  themselves. 
It  made  no  diCFerence  that  during  tbe  time 
he  was  actually  engaged  to  taking  the  dep- 
osition and  in  transcribing  his  notes  he  was 
not  receiving  wages  from  his  employers,  or 
that  be  was  paid  for  his  services  by  tbe 
client,  and  not  by  the  attorneys.  He  was. 
none  the  less  the  employ^  of  the  attorneys; 
and,  while  there  was  a  temporary  suspen- 
sion of  wages,  there  was  no  suspension  .of 
tbe  Influence  to  which  bis  relation.  t9  bis- 
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!Bmpl07en  subjected  hlin.  9  Am.  &  Bng. 
Sncy.  Law,  806.  The  fact  that  the  attor- 
neys of  the  appellant  appeared  and  croas- 
ezamlned  the  witness  did  not  operate  as  a 
waiver  of  their  right  to  suppress  the  depose 
tion  on  account  of  the  incompetency  of  the  < 
notary.  They  could  make  no  effectual  db- 
Jection  until  the  deposition  was  filed  In  the 
court  where  the  suit  was  pending,  and  it 
appears  that  they  moved  its  suppression' at 
the  proper  time.  It  is  not  claimed  la  this 
case  that  any  improper  Influence  was  ex- 
erted, <»  that  the  report  of  the  evidence 
taken  and  transcribed  by  Mr.  Harrison  was 
iK^t  perfectly  true  and  correct;  but  the  re- 
talt  in  otber  cases,  and  under  otiier  condi- 
tions, mij^t  be  different,  and  the  only  safe 
rule  Is  <me  which  declares  every  such  cl«:k 
an  Interested  person,  and  hence  Incompetent 
to  act  Altliong^  the  trial  court  decided  VLfh 
on  the  affidavits'  and  the  other  evidence  b&^ 
fore  it  that  the  clerk  atid  stenographer  who 
wrote  down  the  testimony  of  the  witness 
Hart  and  who,  as  a  notary  putrflc,  took 
Muldoon's  deposition,  was  a  disinterested 
person,  we  cannot  be  bound  by  its  decisioa 
upon  a  state  of  fticts  wUCb  admiti  of  only 
one  conclusion. 

The  erroHi  neixt  discussed  relate  to  In- 
structions given  and  refused.  They  will  not 
be  examined,  because  It  Is  not  shown  by  the 
record  that  all  the  Instructions  are  embraced 
In  the  transcript 

Another  ground  of  the  motion  for  a  new 
trial  was  that  the  verdict  was  not  sustained 
by  sufficient  evidence.  As  the  case  must  be 
tried  again,  and  as  other  or  different  testi- 
mony may  be  introduced,  we  deem  It  In- 
advisable to  express  an  opinion  on  the  point 
so  presented. 

Other  questions  are  presented  by  the  as- 
signment ot  errors  and  are  discossed  tn  the 
briefs  of  counsel,  but  ss  they  may  not 
arise  upon  another  trial,  we  will  not  examine 
them. 

For  the  error  of  the  court  in  overmliBg 
the  motion  for  a  new  trial,  the  judgment  is 
reversed,  with  directions  to  the  court  to  sus- 
tain the  motion  for  a  new  trial,  and  for  fur- 
ther proceedings  In  conformity  to  this  opin- 
ion. 

OILLBTT,  J„  did  not  participate  in  this 
decision. 


(184  Ind.  U) 

TTJTHILIi   SPBIKG  CO.   et  aL  t.  HOLLI- 

DAY  et  al.     (No.  20,405.) 

(&ipreine  Ck>urt  of  Indiana.    Dec.  20,  1001) 

OBJKOnORS    TO    OOUPLAIRT  —  KBVIBW— SUTTI- 

CMRCT  or  BBIKr-SAUI  BT  BBOKKB 

— VAUDITT  OF  COKTBACr. 

1.  Objections  to  a  complaint  will  not  be  re- 
viewed where  appellant's  brief  does  not  con- 
tain a  condensed  statement  of  the  costenta  of 
the  complaint,  as  required  by  Sup.  Ct  rule  22 
(»  N.  B.  V,  vi). 

2.  Where  a  manufacturer  authorizes  its  bro- 
ker tA  sell  its  goods  at  specified  prices  on  com-' 


mission,  and  the  broker  takes  an  erder  pnnn- 
ant  thereto,  directing  shipment  direct  to  das 
buyer,  the  acceptance  of  the  order  by  tlie  man- 
ufacturer constitutes  a  contract  of  sale  between 
the  mannfacturer  and  the  bayer. 

3w  A  manufacturer  in  September,  1898,  ooa- 
tracted  with  brokers  that  the  latter  shoold  take 
orders  for  hardware  at  ra>ecified  prices  on  oran- 
mission  to  be  paid  by  the  manufacturer ;  the 
hardware  to  be  shipped  direct  to  the  bayer. 
In  April,  1899,  the  brokers  took  an  order  from 
plaintiff  for  a  bill  of  goods  at  the  prices  fixed  in 
the  contract  between  the  manufacturer  and  bro- 
ker, which  order  was  accepted  by  Uie  mann- 
faotnreri  Beld.  that  the  contract  of  sale  tbns 
made  through  the  broker  did  not  violate  a  stat- 
ute prohibitiDg  contracts  for  optioni  to  sell  or 
buy  commodibes  at  a  future  time,  etc. 

Appeal  from  Circuit  Court  Hamilton  Coun- 
ty; Jotin  F.  Ne^l,  Judge. 

Action  by  William  J.  Holliday  and  otbera 
against  the  Tutbill  Spring  Company,  defend- 
ant and  the  Lincoln  Carriage  Company  and 
W.  Hare  Sf  Sons,  garnishees.  There  was 
judgment  for  plaintiff,  and  defendants  ap- 
peal. Transferred  from  the  A^)ellate  Court 
under  Act  March  1,3,  1901  (Acts  1901,  p.  590, 
c  3;  Bums'  Ann.  St  1901,  i  1337u).  Af- 
firmed. 

Bane  &  Kane,  for  appellants.  Jameson  * 
Joss  and  H.  J.  Brandon,  for  appellees. 

DOWLING,  0.  J.  Action  by  appellees 
against  appellant  the  Tuthill  Spring  Com- 
pany for  damages  for  breach  of  contract  to 
deliver  merchandise.  The  Lincoln  Carriage 
Company  and  the  firm  of  W.  Hare  &  Sons 
were  made  garnishees  in  a  proceeding  In  at- 
tachment Incidental  to  the  principal  case. 
The  complaint  was  In  11  paragraphs,  tlie  first 
being  a  general  denial.  Demurrers  were  sus- 
tained to  the  sixth  and  seventh  paragrapba, 
and  overruled  as  to  the  others.  Beply  in  de- 
nial. Trial  by  the  court  and  special  Ondfng 
of  facts,  'With  conclusions  of  law  thereon. 
Motions  for  a  new  trial  overruled.  Judgtaent 
for  $2,126.74  In  favor  of  appellees  and  against 
appellant.  Judgment  against  garnishees. 
Motion  for  modification  of  Judgmoit  orer- 
ruled. 

Errors  are  assigned  upon  the  mllngs  mi 
the  demurrers  to  the  third,  fourth,  flftb, 
eighth,  ninth,  tenth,  and  eleventh  parasrapbs 
of  the  complaint  the  conclusions  of  law,  and 
the  motions  for  a  new  trial,  and  for  a  modifi- 
cation of  the  judgment 

We  cannot  consider  the  objections  to  tiie 
complaint  Counsel  for  appellant  have  fail- 
ed to  include  in  their  brief  a  condensed  state- 
ment of  the  contents  of  the  several  para- 
graphs of  that  pleading,  as  required  by  mle 
22  of  this  court  (55  N.  B.  v,  vl),  and,  l>ecaQse 
of  their  failure  to  comply  •with  the  rule,  the 
supposed  errors  in  the  rulings  on  the  de- 
murrers are  not  available.  Chicago,  etc,  B. 
Co.  T.  Walton,  T2  N.  B.  646,  and  cases  dted 
this  term. 

The  finding  of  facts  is  yetj  long,  and  It 
would  serve  no  useful  purpose  to  set  It  ont  ta 
detail.    Its  substance  was  as  follo'ws: 

At  the  dates  named  In  the  complaint  tlis 
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plaintUIa  ^»«r«  partners  onder  the  Arm  name 
of  W.  J.  HoIUday  &.  Oo/,  and  carried  ou  the 
business  of  wholesale  Jobbers  and  dealers  In 
iron,  heavy  hardware,  carriage  and  wagon 
springs,  etc.,  In  the  city  of  Indianapolis.  The 
defendant  the  Tathill  Spring  Company  was  a 
corporation  organized  under  the  laws  of  Illi- 
nois, a  nonresident  of  Indiana,  and  was  en- 
gaged In  the  mannfacture  of  carriage  and 
■wagon  springs  at  its  factory.  In  the  city  of 
Chicago,  111.  Its  conrse  «f  baglness  was  to 
take  orders  and  make  contracts  in  advance 
for  the  sale  of  the  product  of  its  factory.  At 
the  same  time  Robert  K.  Carter  and  Frank 
B.  Beauvelt  were  copartners  nnder  the  firm 
name  of  R.  K.  Carter  &  Co^  residing  and 
carrying  on  business  in  the  city  of  New  York. 
Their  business  was .  that  of  brokers  and 
agents  for  manufacturers  and  others  In  the 
making  of  contracts  for  the  sale  of  hard- 
ware, Including  carriage,  and  wagon  springs; 
they  having  nothing  to  do  with  the  hanllng, 
delivering,  or  receiving  of  any  goods,  bat  act- 
ing only  tn  the  making  of  contracts  and  tak^ 
Ing  and  placing  orders  for  such  merchandise, 
and  In  the  conduct  of  their  imslness  employ- 
ing and  using  their  own  flmn  name  in  sudh 
transactions,  although  acting  for  others.  All 
the  facts  concerning  the  business  and  their 
manner  of  carrying  it  on  and  conducting  It 
were  well  known  to  the  defendant,  the  IMt- 
bill  Spring  Company,  W.  J.  Holliday  &  <?>., 
and  to  all  the  parties  to  the  actlooL.  In  the 
regular  course  of  bnsiness,  R.  K.  Carter  & 
Co.,  being  desirous  of  olbtBinlng  the  right  to 
sell  on  commission  the  prodnct  of  the  Q^thUl 
Spring  Company  at  certain  prices,  «n  Sep- 
tember 24,  1868,  presented  to  the  Tutbil) 
Spring  Company  tb^r  written  proposal  to 
the  effect  that  aald  company  should  enter 
their  orders  as  they  should,  send  them  In,  at 
the  prices  named  In  said  proposition,  and  on 
the  terms  named  th^eln,  the  said  R.  K.  Car^ 
ter  &  Co.  to  be  paid  a  commission  of  6  per 
cent  on  sales,  and  stipulating  that  the  prices 
named  should  remain  In  force  so  long  as  R. 
K.  Carter  &  Co.  should  sell;  30  days'  notice 
of  any  change  to  be  given  by  R.  p:.  Carter  ft 
Co.  to  the  Tuthill  ^ring  Company.  Tbene- 
npon  the  Tuthill  Spring  Company  accepted 
this  proposition  In  writing  Indorsed  thereon, 
signed  by  said  Tuthill  Spring  Company,  all 
of  which  was  done  at  the  office  of  R.  K.  Cai^ 
ter  &  Co.,  in  New  Xork.  A  copy  of  the  prop- 
osition, with  the  written  acceptance,  is  set 
forth  In  the  finding.  A  mistake  having  been 
made  In  dsaftlng  the  last  sentence  of  the 
proposition,  it  was  afterward  corrected  by 
matnal  consent  so  as  to  read:  "It  is  agreed 
that  these  prices  are  to  remain  In  use  as  long 
as  you  oan  sell,  and  should  yon  make  a 
change  you  are  to  give  us  thirty  days'  no- 
tice." On  December  6,  X898,  the  Tuthill 
Spring  Company  notified  R.  K.  CatUix  &  Co. 
that  they  would  remodel,  as  stated  In  their 
letter,  the  prices  on  certain  seat  and  wagon 
springs  fixed  by, the  agreement  of  Septem- 
tter  24,  1888,  excepting  some  «f  the  large 


hardware  trade,  where  the  former  prioe  was 
absolutely  necessary,  and  giving  R.  K.  Car- 
ter &  Co.  discretionary  power  to  flnctnate  In 
prices,  and  stating  that  on  these  conditions 
the  contract  of  September  24, 1898,  would  be 
in  force  for  the  year  ending  September,  1899. 
A  copy  of  the  letter  is  set  out  The  modiflca> 
tlon  was  accepted  by  R. '  K.  Carter  &  Co. 
Acting,  under  these  agreements,  R.  K.  Carter 
&  Co.  made  sales  and  contracts  of  sale'  of 
carriage,  wagon,  and  seat  springs  to  various 
persons,  taking  sock  contracts  In  their  own 
name,  notifying'  tiie  TtrthUl  Spring  Company 
of  all  such  sales  and  contracts,  vrith  the 
names  of  the  actual  purchasers,  and  giving 
shipping  directions;  and  the  Tuthill  Spring 
Company  filled  such  orders  and  contracts, 
and  charged,  billed,  and  shipped  such  goods 
to  such  actual  purchasers  accordingly,  re- 
ceiving payment  from  them,  and  paying  R. 
K.  Carter  &  Co.  S  per  cent  commission  on 
socfa  sales.  At  all  times  In  the  finding  men- 
tioned, the  business  of  the  plaintiffs'  firm,  of 
W.  J.  Holliday  &  Co,,,  was  of  the  kind  and 
elase  of  trade  referred  to  In  the  Tnthlll  Spring 
Company's  letter  of  December  S,  1888,  as  the 
special  heavy  hardware  trade.  In  1887  R. 
K.  Garter  &  Co.,  In  the  course  of  thetr  busi- 
ness, sent  to  the  subscribers  therefor  price 
list!  containing  descriptions  and  quotations 
of  articles  of  hardware  generally,  of  the  man- 
ufacturers represented  by  them,  and  W.  J. 
Holliday  &  Co.  became  subscribers  for  said 
porice  lists,  and  so  continued  nntil  the  com- 
mencement of  this  action.  R.  B^  Carter.'^ 
COi  were  never  in  any  way  employed  by  W. 
J.  HolUday  &  Co.  R,  K.  Carter '&  Co.  ex- 
plained to  W.  J.  Holliday  &  Co.  that  the  term 
'^ual  confident  beyond"  meant  a  discount  of 
2^  per  cent  from  R.  K.  Garter  &  Cit.'s  com- 
mission on  the  sale.  Afterward  R.  K.  Carter 
ft  Oo.  told  W.  3.  Holliday  ft  Co.  that,  as 
they  were  anxious  to  send  in  a  good  many 
(HTders  to  the  Tuthill  Spring  Company,  they 
would  give  them  all  their  commissions,  be- 
ing 5  per  cent  January  12,  1889,  R.  K.  Car- 
ter ft  Co.  sent  to  their  subscribers,  including 
W.  J.  Holliday  ft  Co.,  a  price  Ust  as  follows: 

"Carriage  and  Wagon  brings. 

Seat— I%x2x24  at  28  cts.  pair. 
I%x2x25  at  28  cts.  pair. 
mz2x26  at  28  cts.  pair. 
Ij£x2x28  at  33  cts.  pair. 
1^&k3x28  at  48  cts.  pair.  . 

"F.  O.  B.  Chicago.  Terms.  60  days,  2  per 
cent  10  days  and  usual  confidential  beyond. 

Carriace— Black  at |2  75 

Half  Bright 2  85 

Bright    8  10 

"F.  O.  B.  Chicago.  Terms  4  months  or  3 
per  cent  cash  30  days,  and  our  usual  confl- 
dentla]  beyond.  On  large  orders  can  make 
special  prices." 

These  prices  were  those  fixed  by  the  appel- 
lant by  its  contrapt  vrith  R.  E.  Carter  ft  Co. 
of  September  24,  1898,  as  modified  and  In- 
creased by  appellant's  letter  to'B.  E.  Carter 
ft  Oo.  of  December  6,  1888. 
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February  28,  1899,  W.  J.  HolUday  &  Co. 
sent  R.  K.  Carter  &  Co.  their  written  order 
for  500  pairs-  of  seat  springB,  1%  Incbes  wide, 
2  plate,  26  Inches  Jong,  at  28  cents  per  pair, 
and  25  pajrs  seat  springs,  1^  inches  wide,  3 
plat6,  28  incbes  long,  at  48  cents  per  pair. 
This  order,  with  special  shipping  directions 
and  memorandum  of  terms  of  payment,  was 
sent  by  R.  K.  Carter  &  Co.  to  appellant, 
which  accepted  same,  and  shipped  a  part  of 
the  merchandise  ordered.  April  28,  1899,  W. 
J.  HolUday  &  Co.  sent  to  B.  K.  Carter  &  Co. 
another  order  for  springs,  with  special  ship- 
ping directions,  which  was  forwarded  to 
appellant,  who  acknowledged  the  receipt  of 
the  same.  All  the  said  orders  from  W.  J. 
HolUday  &  Co»  for  springs  were  accepted  by 
R.  K.  Carter  &  Co.,  agreeably  to  their 
contract  with  appellant;  and  appellant  ac- 
cepted tl»m  by  Its  president,  stamping  them 
"O.  K.,"  and  adding  his  initials,  "F.  H.  T." 

During  these  transactions  there  was  a  stat- 
ute of  the  state  of  Illinois  prohibiting  con- 
tracts for  options  to  sell  or  buy  at  a  future 
time  any  grain  or  other  commodity,  stock  of 
any  railroad  or  other  company,  or  gold;  pro- 
hibiting, 'also,  forestalling  of  markets  by 
sx^readlng  false  rumors  to  Influence  the  price 
of  commodities  therein,  or  the  cornering  or 
attempting  to  comer  the  markets  in  relation 
to  such  commodities — under  a  penalty  of  not 
less  than  |10  or  more  than  $1,000  or  confine- 
ment in  the  county  Jail  not  exceeding  one 
year,  or  both,  and  declaring  void  all  con- 
tracts made  in  violation  of  the  act. 

On  June  15,  1899,  W.  J.  HolUday  &  Co. 
sent  to  the  appellant  a  written  order  for  a 
lot  of  springs,  part  of  which  were  rubber 
head  springs,  and  the  remainder  open  head 
springs.  The  rubber  head  springs  were  ship- 
ped to,  and  received  and  paid  for  by,  W.  J. 
Holliday  &  Co.  The  price  for  the  rubber 
head  springs  was  3%  cents  per  pound.  On? 
receipt  of  the  order  of  W.  J.  HolUday  &  Co., 
appellant  wrote  them  that  it  would  not  ac- 
cept the  ord«-  for  the  open  head  springs  at 
the  prices  at  which  they  were  ordered,  but 
offered  to  furnish  them  at  4%  cents  per  pound 
free  on  board  carp  at  Chicago,  111.,  which 
offer  was  accepted  by  W.  J.  HolUday  &  Co. 
None  of  the  springs  so  contracted  to  be  sold 
and  delivered  by  appellant  to  W.  J.  Holliday 
&  Co.  on  the  8th,  9th,  10th,  and  11th  findings 
were  furnished  or  delivered  by  appellant  to 
W.  3.  Holliday  &  Co.,  excepting  25  pairs  of 
seat  springs  named  in  finding  No.  8,  and  cer- 
talii'  rubber  bead  springs  mentioned  In  find- 
ing 11.  Appellant  refused  to  deliver  said 
springs,  although  required  by  W.  J.  Holliday 
&  Co.  to  do  80,  and  said  firm  were  ready, 
able,  and  willing  to  receive  and  pay  for  them 
in  accordance  with  their  several  coniracts. 
The  court  next  finds  the  prices  and  value  of 
the  springs  which  appellant  refused  to  deliv- 
er, with  the  amount  of  damage  sustained  by 
W.  3.  Holliday  &  Co.  on  account  of  such  fall-> 
ure.  In  its  thirteenth,  and  last  finding,  the 
court  states  the  amount  of  the  indebtedness 


of  the  gamisbees  to  appellant  at  the  time 
they  were  served  with  process  of  garnish- 
ment 

The  conclusions  of  law  were  as  follows: 
"First  That  valid  and  binding  contracts 
were  entered  into  between  the  plaintiffs  and 
defendant  the  TutfalU  Spring  Company  for 
the  manufacture,  sale,  and  delivery  by  the 
latter  for  and  to  the  former  of  all  the  springs 
mentioned  in  said  findings  eighth,  ninth, 
tenth,  and  eleventh.  -Second.  That  said  stat- 
ute of  the  state  of  Illinois  does  not  apply  to, 
nor  make  Invalid,  the  said  contracts.  Third. 
That  actionable  breaches  of  said  contracts 
were  committed  by  said  defendant  in  the 
failure  to  make  aqd  deliver  the  said  portions 
of  said  springs  as  stated  Ini  the  findings. 
Fourth.  That  plaintiffs  are  entitled  to  recov- 
er of  said  defendant  as  damges  for  said 
breaches  of  said  contracts,  the  sum  of  $2,1^.- 
74,  together  with  all  their  costs  herein,  with 
relief.  Fifth.  That  the  proceedings  In  gar- 
nishment have  been  sustained,  and  that 
plaintiffs  are  entitled  to  have  applied  in  pay- 
ment on  said  Judgment  the  said  sum  of  mon- 
ey paid  into  court  by  said  gamisheea.  Hare 
&  Sons,  and  are  entitled  to  Judgment  against 
said  Lincoln  Carriage  Company,  as  garnishee. 
In  the  sum  equal  to  the  remainder  of  their 
recovery  against  the  principal  defendant  to 
wit  $1,642.06  and  costs." 
'  The  propositlonB  on  which  counsel  for  ap- 
peUant  mainly  rely  for  a  reversal  oC  the 
Judgment  are  (1)  that  It  appears  that  their 
contracts  were  with  R.  K.  Carter  &  Co.,  and 
not  with  W.  J.  HolUday  &  Co.,  and  that  the 
latter  were  bound  to  look  to  R.  K.  Carta:  & 
Co.,  and  not  to  them  for  damages  for  any 
failure  to  deUver  the  springs  under  their  ac- 
cepted orders;  (2)  that  B.  K.  Garter  &  Co. 
were  not  their  agents  In  the  transactions 
with  W.  X  HolUday  &  Co.,  and  could  not 
bind  them  by  any  order  or  agreement;  (3) 
that  appellant  had  the  privilege  of  changing 
the  prices  of  the  merchandise;  <4)  that  W.  i. 
Holliday  &  Co.  first  violated  the  contract  by 
their  refusal  to  pay  for  certain  siHings  order- 
ed by  them;  and  (5)  that  the  contract  enter- 
ed into  by  appellant  for  the  sale  and  deliv- 
ery of  springs  was  a  gambling  contract  and 
void  under  the  statute  of  IlUnols. 

The  special  findings  were  fully  sustained 
by  the  evidence,  which  is  clear  and  conclu- 
sive upon  every  fact  found.  Nothing  could 
be  plainer  than  that  R.  K.  Carter  &  Co.  were 
the  brokers  and  agents  of  appellant,  and  that 
they  were  so  treated  and  recognized  by  them 
until  the  present  controversy  arose.  Tlie 
statement  of  the  appellees  W.  J.  Holliday  & 
Co.  that  they  would  hold  R.  K.  Carter  &.  Co. 
responsible  did  not  alter  the  relation  of  R. 
K.  Carter  ft  Co.  to  the  appellant  or  to  W.  J. 
Holliday  &  Co.  Whether  they  could  hold  B. 
K.  Carter  Sc  Co.  responsible,  or  not  la  imma- 
terial. Appellant's  contracts  for  the  sale 
and  delivery  of  the  goods  In  controversy 
were  with  W.  3.  HoUlday  &  Co.,  and  R  K. 
Carter  &  Go.  had  no  interest  in  them,  be- 
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yond  their  commlsBions  whlcb  appellant  bad 
agreed  to  pay  them  for  obtaining  the  orders. 
Appellant  had  the  privilege  of  changing  the 
prices  of  springs,  but,  nnder  the  corrected 
agreement  of  December  5,  189S,  It  coiUd  do 
this  only  after  30  days'  notice  to  R.  K.  Car- 
ter &  Co.,  and  no  such  notice  was  given. 
The  evidence  shows  no  violation  of  the 
agreement  by  W.  J.  HoUiday  &  Co.,  and  their 
refusal  to  agree  to  pay  increased  prices 
"wrongfully  demanded  by  appellant  was  not 
a  breach  or  violation  of  their  contract.  The 
agreements  of  the  appellant  with  W.  J.  HoUi- 
day &  Co.  were  ^ot  sucb  as  were  prohibited 
by  the  laws  of  Illinois,  and  were  regular  and 
legal  In  every  iesi)ect.  The  conclusions  of 
law  were  correct,  and  were  the  only  conclu- 
sions authorized  by  the  finding.  The  motion 
to  modify  the  Judgment  was  destitute  of 
merit 

We  can  hardly  conceive  of  a  case  where 
tbe  right  of  the  plaintiff  to  recover  damages 
could  be  clearer.'  Tbe  nature  of  the  trans- 
action set  forth  in  tbe  proof  Is  perfectly  aim- 
pie.  The  appellant,  by  Its  duly  autiorized 
agents,  made  a  lawful  contract  with  the  ap- 
pellees W.  J.  Holllday  &  Co.,  to  delive^r  cer- 
tain mercbandlse.  They  failed  and  refused 
to  perform  their  agreement,  and  the  appel- 
lees were  damaged  by  such  failure  to  the 
amount  stated  In  tbe  finding,  the  conclusions 
of  law,  and  tbe  Judgment  W.  J.  Holllday 
&  Co.  fully  performed  the  contract  on  their 
part  The  conclusion  arrived  at  by  tbe  court 
upon  tbe  evidence  was  inevitable,  and  was 
clearly  right.  None  of  the  rulings  complain- 
ed of  were  errors. 

The  judgment  is  afiSrmed. 


(163  Ind.  631) 

PENNSYLVANIA  CO.  v.  COYER.    (No.  20,- 
411.) 

(Supreme  Court  of  Indiana.     Dec.  IS,  1004.) 

ACTION  FOB  WBONGrXJL  DEATH— BUFliCIENCT 
OF  COMPLAINT— PEBSONS  ENTITUSD  TO  SITE— 
FABSCNQEB    ON     CON8TBUCTION    TBA.IN— PBB- 

1.  Under  Boras'  Ann.  St  1001,  {  285,  pro- 
viding for  an  action  for  wrongful  death,  and 
that  the  damages  shall  inure  to  the  benefit  of 
the  widow  or  widower  and  children,  if  any,  or 
next  of  kin,  the  complaint  in  an  action  for  the 
death  of  an  unmarried  man,  alleging  that  be 
left  a  motiier,  brothers,  and  sisters,  naming 
them,  sufficiently  shows  the  interest  in  the  life 
of  decedent  in  the  persons  so  named. 

2.  Where  a  person  is  allowed  by  a  railroad 
company  to  ride  in  the  cabpose  of  ito  work  train 
gratuitously,  the  company  is  bound  to  exercise 
ordinary  care  for  bis  safety. 

8.  All  persons  are  required  to  take  notice 
that  railroad  work  trains  are  not  intended  for 
the  transportation  of  passengers,  and  to  recov- 
er for  injuries  to  a  person  while  traveling  on 
such  train  it  must  be  shown  that  he  was  nght- 
fuUy  tbere,  and  that  the  company  owed  nim 
tbe  doty  of  carrying  him  safely. 

4.  Where  decedent,  an  employ^  of  a  con- 
■tmction  company,  received  notice  from  a  rail- 
road company  of  a  rule  prohibiting  the  em- 
ployes of  Bttdb  construction  company  from  rid- 


ing on  a  work  train,  the  habltnal  diaregard  of 
such  rule  by  such  employes  and  the  trainmen  In 
charge  of  the  work  train  will  not  render  the 
railroad  company  liable  for  the  death  of  de- 
cedent, in  the  abstnce  of  proof  that  the  Com- 
pany bad  knowledge  of  audi  disregard,  and  ac- 
quiesced therein. 

5.  The  mere  fact  that  a  pe^on  is  on  a  rail- 
road train  does  not  necessarily  raise  the  pre- 
sumption that  he  is  tbere  rightfully. 

Appeal  from  Circuit  Court  Porter  Oojmty; 
W.  C.  McMahan,  Judge. 

Action  by  Delphlne  Coyer,  administratrix, 
against  tbe  Pennsylvania  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Transferred  from  the  Appellate  Court  under 
Act  March  13,  1901  (Acts  1901,  p.  590,  c.  8; 
Bums'  Ann.  St  1801,  {  1337u).    Reversed. 

Zollars  &  Zollars,  for  appellant  T.  H. 
Heard,  for  appellee 

DOWLING,  C.  J.  Action  by  the  appellee, 
as  administratrix  of  the  estate  of  Charles 
Coyer,  deceased,  against  the  appellant  the 
Pennsylvania  Company,  for  damages  for  a 
personal  injury  resulting  in  the  death  of  Coy- 
er. Demurrer  to  each  paragraph  of  com- 
plaint overruled.  Answer  In  denial.  Trial 
by  a  Jury.  Verdict  for  appellee,  with  an- 
swers to  interrogatories.  Motion  for  Judg- 
ment on  special  answers  and  for  a  new  trial 
overruled.  Judgment  «n  Terdlet  All  ques- 
tion discussed  in  brief  of  counsel  for  appel- 
lant are  properly  presented  by  the  assign- 
ment of  errors. 

.  Tbe  complaint  charged  that  the  d^atb  of 
Charles  Coyer,  appellee's  decedent  was  caus- 
ed by  tbe  wrongful  act  and  omission  of  the 
appellant.  Each  of  its  three  paragraphs  al- 
leged, among  other  things,  that  Coyer,  an 
employ^  of  a  firm  engaged  In  the  consrtruc- 
tlon  of  a  second  track  for  appellant  "after 
working  hours,  •  •  *  as  had  been  his 
custom,  and  with  tbe  consent  of  defendant 
company,  did  go  upon  and  board  defendant's 
work  train,"  etc.,  "and  with  the  knowledge 
and  consent  of  the  defendant  and.  its  em- 
ployes In  charge  of  said  train  did  dlmb  In 
and  upon  tbe  caboose  of  said  work  train 
•  »  •  for  the  purpose  of  being  carried  to 
his  home  In  the  city  of  Plymouth;  »  •  • 
that  the  said  Charles  Coyer  was  twenty  years 
old,  strong,  active,  able-bodied,  and  intelli- 
gent and  capable  of  earning  ninety  dollars 
per  month,  and  did  so  long  before  and  at  tbe 
time  of  his  death;  that  •  •  *  more  than 
a  year  prior  to  his  death  he  was  fully  emanci- 
pated and  given  his  time  by  his  iftother  (a 
widow),  and  allowed  to  do  business  for  him- 
self; tiiat  he  used  and  did  as  he  pleased  with 
his  wages,  and  collected  and  received  the 
value  of  his  services;  *  *  •  .  that  the  said 
Charles  Coyer  •  *  •  died  intestate,  leav- 
ing as  his  only  heirs  at  law  and  next  of  kin 
his  mother,  Delphine  Coyer,  and  his  brothers, 
Peter  Coyer,  William  Coyer,  and  Oeorge  Coy- 
er, and  his  Bisters,  Bmma  (barter,  Neoma 
Coyer,  and  Ida  Coyer." 

The  first  objection  to  the  complaint  lor 
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connset  for  appellant  Is  tbat  It  Soes  nftt  tliow 
that  tbe  next  of  Un  anffered  any  injniy  for 
whlclp,  the  law  will  award  damages.  The  ac- 
tion Is  teunded  upon  section  285,  Bums'  Ann. 
St.  1901,  which  authorizes  the  personal  rep- 
resentative of  one  whose  death  Is  caused  by 
the  wrongful  act  or  omission  of  another  to 
maintain  an  action  therefor  In  certain  cases, 
and  which  provides  that  the  damages  must 
inure  to  the  exclusive  benefit  of  the  widow  as 
widower  (as  the  case  may  be)  and  children, 
if  any,  or  next  of  kin,  to  be  distributed  in  the 
same  manner  as  personal  property  of  the  de- 
ceased. It  has  never  been  held  In  this  state 
that  the  complaint  must  show  the  fact  that 
the  widow,  widower,  children,  or  next  of 
kin  of  the  deceased  had  a  pecuniary  Interest 
in  hla  life,  or  tba  nature  or  extent  of  that 
Interest  This  court  said  in  the  case  of  the 
Indianapolis,  etc.,  R.  R.  Co.  ▼.  Eeely's  Adm'r, 
23  Ind.  133,  136,  137,  that:  "In  New  Ym*, 
under  a  statute  conferring  the  same  right  oX 
action  on  the  personal  representative  of  the 
deceased  person,  'the  sum  recovered  to  be 
for  the  exclusive  benefit  of  the  widow  and 
next  of  kin,'  It  has  been  held  that  the  com- 
plaint should  show  that  'there  are  persons  en- 
titled by  law  to  claim  the  Indemnity,*  and 
that  their  names  should  t>e  stated.  Safford 
T.  Drew.  3  Duer,  627.  The  New  York  statute 
may  furnish  one  reason  why  the  persons  en- 
titled to  the  damages  recovered  should  be 
named  in  the  complaint  tbat  does  not  exist 
under  our  statute,  in  this:  The  statute  of 
New  York  provides  that  'the  Jury  may  glye 
such  damages  as  they  shall  deem  a  fair  and 
Just  compensation,  not  exceeding  $5,000,  with 
reference  to  the  pecuniary  Injuries  resulting 
from  such  death  to  the  wife  and  next  of  kin 
of  the  deceased  person.'  ,A  different  rule 
seems  to.  prevail  uqder  omr  statute.  See 
Long  T.  Morrison,  14  Ind.  595,  77  Am.  Dec. 
72.  In  view,  however,  of  the  whole  question, 
we  think,  the  better  rule  of  practice  requires 
that  the  names  of  the  persons  and  their  re- 
lation to  the  deceased  should  be  stated  in  the 
complaint.  It  imposes  no  hardship  on  the 
plaintiff,  and  only  requires  to  be  stated  In 
the  complaint  the  facts  that  must  be  proved 
on  the  trial  to  Justify  a  recovery."  Again,  in 
the  Jeffersonville,  etc.,  R.  R.  Co.  v.  Hen- 
dricks' Adm'r,  41  Ind.  4^  77,  this  court  said 
tliat:  "We  are  of  the  <;pinlon  that  it  will 
be  sufficient  to  allege  in  the  complaint  and 
prove  on  the  trial  that  there  are  persons  who 
are  entitled  under  the  statute  to  the  dam- 
ages. We  hold  that  it  is  not  necessary  to 
give  the  names  of  such  persons  in  the  com- 
plaint, but  such  allegation  would  not  vitiate." 
It  was  averred  In  the  complaint  under  re- 
view that  the  deceased  was  unmarried,  that 
he  died  intestate,  and  that  he  left  surviving 
him,  as  his  heirs  at  law  and  next  of  kin,  his 
mother  and  brothers  and  sisters,  naming  each 
of  them.  This  was  a  sufllclent  allegation  of 
interest  In  the  life  of  the  deceased  in  the  per- 
sons so  named  and  described,  and  it  author- 
ized proof  of  such  pecuniary  loss  as  the  per- 


sons 80  rdatad  snatalned  by  bto  deafli.  TUs 
vtew^  seems  to  be  entirely  in  harmony  wl^ 
the  anthoritles.  Stewart,  Adm'r,  r.  The  Ter- 
re  Haute,  etc.,  R.  R.  Co.,  108  Ind.  44,  2  N. 
B.  208;  The  LoulsviUe,  etc..  By.  Oo.  t. 
Qoodykooatz,  119  Ind.  Ill,  21  N.  B.  472.  12 
Am.  St  Rep.  371;  The  Commercial  CliA  r. 
Hllllker,  20  Ind.  App.  239,  242,  243,  50  N.  B. 
678;  The  Salem  Bedford  Stone  Co.  v.  Hobha, 
Adm'r,  11  Ind.  App.  27,  88  N.  E.  538;  The 
State  ex  rel.  Meriwether,  Adm'r,  v.  Walford, 
11  Ind.  App.  392,  38  N.  E.  162;  Gonant  r. 
Orlffin,  48  III.  410;  McGlone  v.  New  Jersey, 
etc.,  Co.,  87  N.  J.  Law,  304;  KeHer  v.  New 
York  Cent  R.  Co.,  24  How.  Praa  172;  B 
Bncyl.  PI.  &  Pr.  868,  869,  870;  CinclBDatl. 
etc.,  R.  R.  Co.  V.  Carper,  112  Ind.  28,  IS  N. 
B.  122,  14  N.  B.  862,  2  Am.  8t  Rep.  144,  and 
notes;  Alabama  R.  R.  Co.  v.  Yarbrougb,  83 
Ala.  238,  3  South.  447,  3  Am.  St  Rep.  716. 

It  is  next  contended  that  the  complaint 
does  not  show  that  Coyer  was  a  passenger, 
.nor  that  he  was  otherwise  rightfully  upon  the 
train,  so  as  to  make  appellant  liable  upon 
the  ground  of  negligence.  It  does  appear 
tbat  he  was  not  an  employ^  of  the  appellant, 
and  the  averment  Is  that  he  was  in  the  haMt 
of  riding  upon  the  train,  and  was  In  tbe  ca- 
boose with  the  knowledge  and  consent  of  the 
defendant  ciHupany  for  the  purpose  of  being 
carried  to  his  home.  If  he  was  on  the  work 
train  with  the  knowledge  and  consent  of  the 
appellant  for  this  purpose,  he  was  neither  a 
trespasser,  a  licensee,  nor  a  servant  of  the 
company.  Although  he  paid  no  fare,  he  was 
a  person  carried  gratuitously,  and  the  appel- 
lant was  bound  to  exercise  at  least  ordinary 
care  for  his  safety.  Glllenwater  v.  The  Madl- 
ison,  etc.,  R.  R.  Co.,  5  Ind.  339,  61  Am.  Dec 
101;  The  Louisville,  etc.,  By.  Co.  v.  Faylwr, 
126  Ind.  126.  130,  26  N.  E.  869;  Cleveland, 
etc.,  R.  R.  Co.  V.  Ketcham,  133  Ind.  346,  33 
N.  E.  116,  10  L.  R.  A.  339,  36  Am.  St  Rep. 
550;  Ohio,  etc.,  B.  K.  Co.  v.  Selby,  47  Ind. 
479,  17  Am.  Rep.  719;  Ohio,  etc  R.  B.  Co.  ▼. 
Nickless,  71  Ind.  271;  Rosenbaum  t.  St. 
Paul,  etc,  R.  R.  Co.,  38  Minn.  173,  36  N.  W. 
447,  8  Am.  St.  Bep.  663;  St  Joseph,  etc,  B. 
R.  Co.  V.  Wheeler,  35  Kan.  185,  10  Pac  461; 
Chicago,  etc.,  R.  R.  Co.  r.  Fraser,  55  Kan. 
682,  40  Pac.  023;  Keating  v.  Michigan  Cent 
R.  R.  Co.,  97  Mich.  154,  56  N.  W.  347.  37  Am. 
&t  Rep.  32S;  Lawrenceburgh,  etc.,  B.  R.  C& 
V.  Montgomery,  7  Ind.  474;  Ohio,  etc,  R.  R. 
Co.  V.  Dlekerson,  69  Ind.  817;  OMo,  etc.,  R. 
R.  Co.  V.  Muhling,  30  111.  9,  81  Am.  Dec  336: 
Hasard  v.  Chicago^  etc,  B.  R.  Co.,  1  Bias. 
(U.  8.)  608,  Fed.  Cas.  No.  6,275;  Fltzpatrlck 
V.  The  New  Albany  &  Salem  R.  R.  Co.,  7 
Ind.  436;  Lake  Shore,  etc.,  R.  R.  Co.  v.  Brown, 
123  lU.  162,  14  N.  B.  197,  6  Am.  St  Rep.  510; 
McGee  v.  Missouri  Pac.  R  R.  Co.,  92  Mo. 
208,  4  S.  W.  739,  1  Am.  St  Rep.  706.  The 
demurrer  to  the  complaint  was  prop^Iy  over- 
ruled. 

While  many  of  the  special  answers  of  the 
Jury  were  apparently  antagonistic  to  the  gen- 
eral  verdict,  they   were  not   irreconcllabla 
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with  It  Byidence  might  have  been  Intro- 
dnced  mder  the  Issues  which  vnrald  harve 
rendered  them  consistent  with  the  conclusion 
that  the  appellee  was  entitled  to  recover  up- 
on the  pleadings.  Princeton,  etc.,  Coal  Co. 
V.  Roll,  182  Ind.  116,  120,  121,  66  K.  B.  168; 
Albany  Land  Co.  r.  BIckel,  162  Ind.  222,  228, 
70  N.  E.  168. 

Did  the  cotDrt  err  In  overruling  appellant's 
motion  for  a  new  trial?  One  of  the  reasons 
assigned  tor  the  motion  was  that  the  verdict 
was  not  sustained  by  sufficient  evidence.  It 
will  not  be  necessary  to  set  out  or  consider 
the  evidence  in  detail,  as  we  think  there  was 
a  failure  of  proof  upon  a  vital  point,  which 
must  cause  a  reversal  of  the  judgment.  The 
complaint,  as  we  have  seen,  alleged  that  Co- 
yer, with  the  consent  of  the  appellant,  went 
upon  the  work  train  with  the  permission  of 
appellant's  servants  In  charge  of  said  train, 
the  custom  being  to  convey  Coyer  and  other 
employee  of  P.  T.  Clifford  &  Sons,  the  con- 
tractors, to  and  from  their '  work.  It  was 
proved  wttbout  contradldtlon  that  a  rule  of 
the  appellant  expressly  prohibited  the  em- 
ployes of  P.  T.  Clifford  &  Sons  from  riding 
on  the  work  train  without  the  special  per- 
mission of  the  superintendent,  and  It  was 
shown  that  -notice  of  the  existence  of  this 
rule  was  given  to  Coyer  some  time  in  the  year 
1900,  and  within  one  year  before  the  occur-' 
rence  of  the  collision  by  whl<Si  he  was  killed. 
Work  trains  are  not  ordinarily  Intendied  for 
the  transportation  of  passengers,  and  It  Is  a 
generally  recognized  fact  that  the  i)erlls  of 
accident  are  much  greater  on  such  trains 
than  on  those  designed  and  commonly  used 
for  the  conveyance  of  passengers.  A  railroad 
company  has  the  right  and  the  strongest  rea- 
son to  protect  Itself  against  the  dangerous 
liability  likely  to  arise  from  accidents  to  such 
trains  by  altogether  excluding  passengers 
from  them ;  and  the  most  reasonable  and  ef- 
fective method  of  accomplishing  this  result 
would  seem  to  be  the  adoption  and  promulga- 
tion of  a  rule  prohibiting  all  persons  from 
riding  on  work  trains.  When  such  a  rule  Is 
made,  and  notice  Is  given  to  the  persons  in- 
tended to  be  excluded  from  the  train  or 
trains,  It  Is  not  necessary  that  these  persons 
should  afterward  be  reminded  of  the  exist- 
ence of  the  rule.  After  notice  that  they  are 
not  permitted  to  ride  on  such  trains,  If  they 
violate  the  rule,  they  do  so  at  their  own  risk, 
and,  if  Injured  by  an  accident  to  the  train, 
ordinarily  there  can  be  no  recovery.  Disre- 
gard of  the'  rule  and  a  failure  to  enforce  It 
by  the  conductor  or  other  persons  having 
charge  of  the  train  will  not  render  the  com- 
pany liable  for  an  accidental  Injury.  All  per- 
sons are  required  to  take  notice  of  the  fact 
that  work  trains  are  not  intended  for  the 
trtansportatlon  of  passengers,  and  persons 
traveling  on  them,  if  injured  and  seeking 
damages,  must  show  that  they  were  right- 
fully there,  and  that  the  company  owed  them 
the  duty  of  carrying  them  safely.  Much 
more,  after  express  notice  of  a  rule  of  the 


company  prohibiting  iSnem  firom  riding  off 
such  trains,  is  It  Incumbent  on  them,  if  fher 
seek  to  make  the  company  responsible  for  an 
Injury,  to  show  by  clear  and  satisfactory  evi- 
dence that  the  rule  had  been  abrogated,  and 
that  the  plaintiff  was  rightfully  on  the  train? 
Nothing  of  the  kind  appears  In  the  present 
case.  There  was  proof  that  the  persons  In 
charge  of  the  work  train  violated  the  rule 
prohibiting  the  employes  of  P.  T.  Clifford  & 
Sons  from  riding  on  the  cars,  but  there  waS 
no  evidence  that  such  disregard  of  the  ruloi 
whether  occasional  or  habitual,  was  known 
to  the  appellant,  or  that  It  occurred  under 
such  circumstances  as  to  raise  a  presumption 
of  knowledge  of  such  disregard  of  the  order 
and  acqnlescence  of  the  appellant  in  it  On 
the  contrary,  the  evidence  that  the  company 
had  no  such  knowledge  was  uncontradicted. 
No  rule  of  law  imposes  upon  a  railroad  cor- 
poration the  duty  of  maintaining  a  constant 
surveillance  upon  Its  employes  to  ascertain 
whether  or  not  Its  rules  are  complied  with. 
It  has  the  right  to  assume  that  they  will  be 
observed  and  enforced,  and  it  Is  rarely  the 
case  that  notice  of  a  habitual  disregard  of 
such  rules  and  acquiescence  in  such  breach 
of  duty  can  justly  be  presumed  from  evi- 
dence that  violations  of  the  rules  have  oc- 
curred, or  have  been  connived  at  by  faith- 
less servants.  Murray  v.  Fry,  6  Ind.  8T1; 
Rapp  V.  Kester,  125  Ind.  79,  25  N.  B.  141r 
Streets  v.  The  Grand  Trunk  Ry.  Co.  (Sup.) 
78  N.  T.  Supp.  729;  Springer  v.  Byram,  187 
Ind.  16,  36  N.  £}.  361,  23  L.  R.  A.  244,  45 
Am.  St  Rep.  159;  Cooper  v.  take  Erie,  etc., 
R.  R.  Co.,  136  Ind.  866,  86  N.  B.  272;  Bvans- 
vllle,  etc.,  R.  R.  Co.  v.  Barnes,  137  Ind.  306, 
36  N.  B.  1092;  Smith  V.  Louisville,  etc.,  R. 
R.  Co.,  124  Ind.  394,  24  N.  B.  753 ;  White  v. 
The  Evansville,  etc.,  R.  R.  Co.,  183  Ind.  480, 
33  N.  E.  2T8;  Lake  Shore,  etc.,  R.  R.  Co.  v. 
Foster,  104  Ind.  293,  316,  4  N.  B.  20,  54  Am. 
Rep.  819 ;  Stalcup  v.  Louisville,  etc.,  Ry.  Co., 
16  Ind.  App.  584,  45  N.  B.  802. 

Many  of  the  instructions  given  by  the  court 
are  complained  of  as  erroneous.  The  nine- 
teenth was  In  these  words:  "It  Is  charged 
In  the  complaint  that  while  said  Charles 
Coyer  worked  for  P.  T.  Clifford  &  Sons  upon 
the  right  of  way  of  the  defendant  company 
west  of  Plymouth,  the  defendant  company 
provided  and  furnished  to  him  and  other  em- 
ployes working  for  said  Cliffords  transporta- 
tion between  Plymouth  and  said  work  upon 
Its  cars  and  trains;  that  upon  the  Invitation 
and  consent  of  the  defendant  company  said 
Charles  Coyer  went  upon  and  aboard  one  of 
the  defendant's  work  trains  to  be  carried 
from  the  work  to  Plymouth ;  that  he  had  a 
right  to  do  so:  and  that  while  on  one  of 
said  work  trains  he  was  killed  by  the  negli- 
gence of  the  employes  handling  that  train 
and  another  train  with  which  It  collided. 
The  Simple  fact  that  Charles  Coyer  was  kill- 
ed npon^one  of  the  work  trains  belonging  to 
the  defendant  and  being  operated  by  its  em- 
ployes does  not  show,  nor  tend  to  show,  that 
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■aid  Coyer  wae  by  the  defendant  invited  to 
be  upon  said  train.  Nor  will  tbe  simple  fact 
that  Charles  Coyer  was  killed  while  at  work 
upon  a  train  of  the  defendant,  which  was  op- 
erated by  Its  employes,  alone  prove,  nor  tend 
to  prove,  that  he  was  upon  that  train  with 
tbe  consent  or  knowledge  of  the  defendant 
But  the  court  instructs  the  Jury  that  a  per- 
son found  upon  a  train,  whether  it  be  a  pas- 
■enger,  freight,  or  work  train,  ig  presumed  to 
be  there  rightfully."  The  latter  part  of  this 
instruction,  namely,  "that  a  person  found  up- 
on a  train,  whether  it  be  a  passenger,  freight, 
or  work  train,  is  presumed  to  be  there  right- 
fully," is  not  a  correct  declaration  of  the  rule 
of  law  in  such  cases.  It  is  said  In  Elliott  on 
Railroads,  I  1578,  that:  "The  presumption 
that  a  person  on  a  train  is  a  passenger  does 
not  prevail  in  cases  where  the  train  is  one 
on  which  passengers  are  not  ordinarily  car- 
ried; as,  for  instance,  a  construction  train, 
an  oil  train,  or  the  lik&  It  has  been  held, 
and.  In  our  opinion,  justly  so  held,  that  a  per- 
son In  tbe  caboose  of  a  freight  train  cannot 
be  presumed  to  be  a  passenger ;  but  It  may, 
of  course,  be  shown  that  passengers  were  car- 
ried on  such  train."  Eaton  t.  The  Delaware, 
etc.,  E.  R  Co.,  57  N.  Y.  882,  889,  15  Am.  Rep. 
613;  Atchison,  etc,  R  R.  Co.  t.  Headland 
(Cola)  S3  Pac.  185,  20  L.  R  A.  822;  White 
T.  Bvanaville,  etc.,  Ry.  Ca,  133  Ind.  480.  486, 
88  N.  B.  273. 

Graham  v.  Toronto,  Grey  &  Brace  Rail- 
way Co.,  23  Up.  Can.  614,  cited  by  the  court 
is  Hoar  T.  Maine  Cent.  R.  R.  Co.,  70  Me. 
66,  35  Am.  Rep.  209,  is  much  In  point  upon 
the  question  we  are  now  considering.  There 
the  defendants  agreed  with  the  contractor 
for  the  construction  of  their  railway  to  fur- 
nish a  construction  train  for  ballasting  and 
laying  the  track  for  a  portion  of  their  road 
tben  under  construction;  the  company  to 
provide  the  conductors,  engineer,  and  fire- 
man; tbe  contractors  to  furnish  tbe  brake- 
men.  On  October  81,  1872,  after  work  for 
tbe  day  was  over,  and  the  train  was  return- 
ing to  Owen  Sound,  where  tbe  plaintiff,  one 
of  the  contractor's  workmen,  lived,  the  plain- 
tiff, with  the  permission  of  tbe  conductor, 
but  without  tbe  authority  of  the  defendant, 
got  on.  Through  the  negligence  of  tbe  per^ 
son  in  charge  of  tbe  train  an  accident  hap- 
pened, and  the. plaintiff  was  injured.  In  de- 
ciding the  case,  Hogarty,  O.  J.,  said:  "The 
fact  that  the  defendant's  engine  driver  or 
conductor  allowed  tiim  to  get  on  tbe  plat- 
form, does  not  alter  my  view  of  tbe  case.  I 
cannot  distinguish  it  from  tbe  case  of  a  cart 
sent  by  its  owner  under  his  servants'  care  to 
haul  bricks  or  lumber  for  a  bouse  he  is  build- 
ing. A  workman,  either  with  tbe  driver's 
assent,  or  without  any  objection  from  blm, 
gets  upon  tbe  cart  It  breaks  down,  or  by 
careless  driving  runs  against  another  vehicle 
or  a  lamp  post,  and  tbe  workman  is  injured. 
I  cannot  understand  by  what  process  of  rea- 
touing  tbe  owner  can.  In  sucb  case^  be  held 


to  Incur  any  liability  to  the  person  injured; 
nor,  in  my  opinion,  would  tbe  fact  that  the 
owner  was  aware  that  the  driver  of  itlM  cart 
often  let  a  friend  or  a  person  doing  work  at 
his  bouse  ride  la  Us  cart  make  any  differ- 
ence.   •    *    •    It  could  never  be,  I  think,  in 
the  reasonable  expectation  of  these  defend- 
ants,  that  they  were  incurring  any  liability 
as  carriers  of  passengers,  or  that  they  should 
provide  against  .contingencies  that  might  af- 
fect them  in  that  character.    A  similar  ques- 
tion arose  in  Sherman  ▼.  Toronto,  Grey  & 
Bruce  Railway  Co.,  34  Up.  Can.  451,  where 
one  of  the  workmen  was  being  carried,  witli- 
out  reward,  on  a  gravel  train,  and  was  in- 
jured so  that  he  died.    It  was  held  that  ti>« 
deceased  was  not  lawfully  upon  the  car  with 
the  consent  of  the  defendant  and  a  nonsuit 
was  directed.    "The  workmen,"  observes  Wil- 
son, J.,  "were  not  lawfully  upon  the  can. 
They  were  not  passengers  being  carried  by 
tbe  defendants.    They  were  acting  on  the^ 
own  risk,  not  at  tbe  risk  of  tbe  defendants; 
and,  however  anfortnnate  the  disaster  may 
have  been,  it  is  only  right  the  legal  responsi- 
bility should  fall  on  those  who  ought  to  bear 
it,  and  not  upon  those  upon  whom  it  does  not 
rest     In  this  case  it  appeared  that  it  was 
not  necessary  tbe  defendants  should  carry 
tbe  men  to  and  from  their  work,  and  that 
they  never  agreed  to  do  more  than  to  pro- 
vide cars  for  carrying  ballasting  and  materi- 
al for  track  laying.    •    *    *    No  one  l)ecome« 
a  passenger  except  by  the  consent  express 
or  implied,  of  tbe  carrier."    In  Duff  ▼.  Alle- 
gheny Valley  R.  R.  Co.,  91  Pa.  458,  36  Am. 
Rep.  676,  the  facts  were  that  the  conductor 
of  an  accommodation  .train,  at  the  request 
of  a  brakeman,  permitted  a  lad  of  15  to  ride 
free,  daily,  on  the  train,  to  sell  newspapers. 
Under  the  company's  rules  this  was  beyond 
the  scope  of  the  conductor's  authority.    Alt- 
er this  practice  had  continued  five  or   aix 
months,  the  boy  was  killed  in  an  accident  to 
the  train,  caused  by  the  alleged  negligence 
of  the  company.    In  an  action  by  the  boy's 
mother  to  recover  damages  it  was  held  that 
under  the  evidence  the  boy  was  neither  a 
pas-senger  nor  an  employd,  bnt  was  a   mere 
trespasser,  to  whom  the  company  owed  no 
duty,  and  that  the  plaintiff  could  not  recov- 
er.   Springer  v.  Byrara,  137  Ind.  15,  27,  36  N. 
E.  361.  23  L.  R.  A.  244,  46  Am.  St  Rep.  169; 
Elliott  on  Railroads,  t  1580. 

Other  errors  are  discussed  by  counsel  for 
appellant  but  we  do  not  deem  It  necessary 
to  consider  them.  Many  of  them  relate  to 
instructions  given  by  the  court  upon  tbe  sub- 
ject of  tbe  rights  acquired  by  the  deceased 
by  reason  of  the  fact  that  when  injured,  bft 
was  traveling  on  the  train  of  the  appellant 
Our  views  upon  this  branch  of  tbe  case  hav* 
been  fully  stated  elsewhere  in  this  opinion. 
and  need  not  be  repeated.  So  far  as  tbe  in- 
structions given  conflict  with  them,  tbey 
must  be  condemned. 

For  the  error  of  the  court  in  overruling 
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the  motion  for  a  new  trial  the  Judgment  Is 
reversed,  wltb  direction  to  the  court  to  sus- 
tain the  motion,  and  for  further  proceedings 
not  Inconsistent  wltb  this  opinion. 


GILU2TT,  J„ 
decision. 


did  not  participate  In  this 


(164  Ind.  a) 

WEST  MUNCIB  STRAWBOARD  CO.  et  al. 
V.  SLACK  et  al.     (No.  20,406.) 

(Supreme  Court  of  Indiana.     Dec  29,  1904.) 

WATERS  AND  WATEB  COUBSES— POLLtmOK — 
NUISANCE  —  DAMAGES  —  INSTBUCTlONa— AP- 
PEAXr— HABMI.ESS  EBBOB— CUBE  OT  EBBOBS — 
LlABIilTT  OT  JOINT  TOBT  rSASOBS— FI.EAD- 
INOS — CONSTBUCTION— SUFFICIENCY. 

1.  One  who  creates  a  public  nuisance  ia  re- 
sponsible to  individuals  specially  damaged,  not 
only  for  the  actual  loss  he  alone  has  occasioned 
them,  but  also  for  the  dam&ges  caused  by  sim- 
ilar acts  of  third  persons  which  independently 
concur  in  causing  the  injury  complained  of. 

2.  Under  Burns'  Ann.  St  1901,  i  2154,  pro- 
viding that  whoever  unlawfully  diverts  any 
stream  of  water  from  its  natural  course  or 
state,  to  the  injury  of  others,  sliall  be  fined,  etc., 
persons  who  maintain  paper  factories  on  the 
banka  of  a  creek,  and  discharge  chemicals  into 
the  creek,  destroying  the  fish  m  it,  polluting  it 
and  connecting  streams,  and  rendering  their 
water  unfit  for  stock,  are  guilty  of  maintaining 
a  public  nuisance. 

3.  A  complaint  most  be  construed  according 
to  its  general  scope  and  tenor,  as  api)ear8  from 
its  averments,  and  the  prayer  is  not  controlling 
or  determinative  of  its  validity. 

4.  When  the  trial  court  lias  placed  a  reason- 
able construction  upon  the  averments  of  a  com- 
plaint which  is  susceptible  of  two  constmo- 
tions,  the  Supreme  Court  will  be  disposed  to 
adhere  to  the  construction  so  placed  upon  It. 

5.  A  complaint  alleging  that  defendants  were 
polluting  streams  with  large  gnantities  of  in- 
jurions  substances,  which,  mingling  together. 
and  depositing  themselves  upon  plaintiffs'  land 
adjoining  one  of  the  streams,  rendered  it  less 
available  for  purposes  of  agriculture  and  stock 
raising  and  as  a  place  of  residence,  states  a 
cause  of  action  for  damages. 

6.  The  fact  that  a  water  course  is  already 
contaminated  does  not  entitle  other  persons  to 
aid  in  its  contamination,  or  preclude  persons 
injured  thereby  from  recovering  of  them  dam- 
ages for  the  injury. 

7.  Any  delay,  short  of  the  statutory  period  of 
limitation,  in  instituting  suit  to  recover  dam- 
ages for  the  maintenance  of  a  nuisance,  consti- 
tutes no  defense  to  the  suit  when  instituted. 

8.  In  an  action  for  damages  for  the  pollution 
of  a  stream,  the  refusal  to  charge  that  the  jury, 
in  assessing  damages,  might  consider  plaintiffs' 
failtire  to  complain  to  defendants  before  insti- 
tuting suit,  was  harmless,  where  the  court  did 
charge  that  there  could  be  a  recovery  of  such 
an  amount  only  as  would  compensate  plaintiffs 
for  injury  sustained  by  reason  of  the  acts  com- 
plained of.  ,^        „    , 

9.  In  an  action  for  damages  for  the  pollution 
of  a  stream,  a  charge  that  the  jury  could  not 
indade  in  its  assessment  of  damages  an^  sum 
for  the  fish  which  might  have  been  m  the 
stream  was  properly  refused,  as  likely  to  mis- 
lead the  Jury  into  assuming  that  the  right  to 
fish  in  the  stream  was  not  a  substantial  ri^ht 
to  abutting  owners,  interference  with  which 
was  no  elonent  of  damages. 

10.  A  diarge  indicating  that  the  Jury  are  un- 
der the  duty  of  considering  the  interest  of  wit- 
neaaes  is  harmless,  where  the  im  are  further 
AaxgeA  that  they  are  the  exclusive  judges  of 
the  eTidence  and  of  the  credibility  of  witnesses. 


11.  In  an  action  for  damages  to  abnttlng  prop- 
erty caused  by  the  pollution  of  a  stream,  the 
difference  l>etween  toe  value  of  the  land  prior 
to  the  acts  complained  of  and  its  value  there- 
after is  a  proper  element  of  damage. 

12.  Any  error  in  the  statement  of  counsel  in 
argument  as  to  the  submission  of  interroga- 
tories to  catch  the  jury  napping  is  cured  by  a 
charge  that  the  interrogatories  are  submitted 
by  the  Court,  and  that  any  statement  of  coun- 
sel that  they  were  submitted  by  one  of  the  par- 
ties should  not  influence  the  jury. 

Appeal  from  Circuit  Court,  Henry  County; 
John  M.  Morris,  Judge. 

Action  by  John  K.  Slack  and  others 
against  the  West  Munde  Strawboard  Com- 
pany and  others.  From  a  judgment  for 
plalntUTs,  defendants  appeal.  Transferred 
from  the  Appellate  Court,  under  Bums'  Ann. 
St  1901,  §  1837U.    AfSrmed: 

B.  H.  Bundy,  Blacklldge,  Shlrby  &  Wolf, 
Byan  &  Ryan,  W.  A.  Brown,  and  A.  W. 
Brady,  for  appellants.  Gray  &  Taughln- 
baugh  and  Forkner  &  Forkner,  for  appel- 
lees. 

COWLING,  0.  J.  This  action  was 
brought  by  the  appellees  against  the  appel- 
lants to  recover  damages  for  Injuries  al- 
leged to  have  been  sustained  by  the  former 
by  the  pollution  of  certain  waterways,  on 
one  of  which  the  appellees  owned  land,  and 
to  secure  an  Injunction  to  prevent  the  fur- 
ther commission  of  the  acts  complained  of. 
Demurrers  to  the  complaint  being  overruled, 
the  cause  was  tried  by  a  jury,  over  the  ob- 
jection of  the  appellants,  and  a  verdict  re- 
turned in  favor  of  the  appellees  for  9S00. 
for  which  sum  judgment  was  rendered 
against  the  appellants  jointly.  The  errors 
assigned,  add  not  waived,  question  the  ac- 
tion of  the  trial  court  In  permitting  the  suit 
to  proceed,  and  judgment  to  be  rendered 
agrainst  the  appellants  jointly,  in  overruling 
the  demurrers  to  the  amended  complaint. 
In  submitting  the  case  to  a  jury,  and  In 
overruling  the  appellants'  motion  for  a  new 
trial. 

The  amended  complaint.  In  substance,  al- 
leges ownership  by  appellees  as  tenants  In 
common  of  farming  land  upon  White  river, 
which  stream  is  a  natural  water  course. 
Prior  to  the  commission  of  the  acts  com- 
plained of,  this  stream  was  well  adapted  to 
the  watering  of  cattle  and  to  other  agricul- 
tural purposes,  and  was  well  stocked  with 
fish;  that  in  1890  the  appellant  the  Muncie 
Pulp  Company  erected  a  paper  factory  upon 
Buck  creek,  a  tributary  of  White  river, 
above  the  land  of  the  appellees,  and,  at 
about  the  same  time  the  other  appellants, 
respectively,  constructed  somewhat  similar 
mills  at  certain  points  upon  White  river, 
also  above  the  appellees'  property;  that 
each  of  the  appellants.  In  the  operation  of 
their  respective  mills,  discharged  large  quan- 
tities of  chemicals  and  other  deleterious 
substances  Into  the  waters  of  Buck  creek  and 
White  river,  thereby  destroying  the  flsh  In 
Bald  streams,  creating  noxious  vapors,  and 
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bcMdlng  laige  nnmben  oX  fllas  and  otber 
Inse^B;  that  ttae  refuse  from  tbese  three 
factories  Intermingled  In  the  waters  of 
White  river  above  the  land  of  the  appel- 
lees, and  thence  flowed  in  an  lodiBtlnguisfaa- 
ble  mass  over  and  upon  said  land,  render- 
ing the  water  of  the  stream  unfit  for  stock 
purposes,  and  causing  deposits  of  sediment 
upon  the  appellees'  premises,  thereby  killing 
the  vegetation  and  damaging  the  soil. 

Objection  is  made  by  the  appellants  that 
the  acts  alleged,  If  done  at  all,  were  pep- 
formed  severally  and  independently  by  them, 
and  hence  there  van  be  bo  joint  liability 
therefor.  It  is  pr(d>ably  true  that  an  action 
at  law  for  the  recovery  of  money  damages, 
as  distinguished  from  a  suit  in  equity,  can- 
not be  maintained  Jointly  against  various 
tort  feasors  among  whom  there  is  no  con- 
cert or  unity  of  action  and  no  common  de- 
sign, but  whose  Independent  acts  unite  in 
their  consequences  to  produce  the  damage  In 
question.  Miller  v.  Highland  Ditch  Co.,  87 
(3al.  430,  25  Paa  550,  22  Am.  St  Rep.  254; 
Lockwood  Co.  v.  Lawrence;  77  Me.  297,  52 
Am.  Rep.  763;  Sloggy  v.  Dilworth,  38  Minn. 
179,  86  N.  W.  451,  8  Am.  St  Rep.  656;  Mar- 
tlnowsky  ▼.  City  of  Hannibal,  35  Mo.  App. 
70;  Chlpnum  v.  Palmer,  77  N.  Y.  51,  33 
Am.  Rep.  566;  Blalsdell  v.  Stephens,  14 
Nev.  17,  33  Am.  Rep.  523;  Long  v.  Swindell. 
77  N.  C.  176;  Little  Schuylkill  Co.  v.  Rich- 
ards' Adm'r,  57  Pa.  142,  98  Am.  Dec.  200; 
Draper  v.  Brown  (Wis.  1902)  91  N.  W.  Rep. 
1001;  The  Debris  Case  (C.  C.)  16  Fed.  25. 
AjQd  see  Selllck  v.  Hall.  47  Conn.  260.  A 
distinction,  liowever,  is  recognized  between 
such  acts  which  are  wrongful  only  because 
injurious  to  individual  rights,  and  those 
which  combine  and  constitute  a  pul>Uc  nui- 
sance. Simmons  v.  Everson,  124  N.  Y.  319, 
26  N.  B.  911,  21  Am.  St  Rep.  676;  Irvine 
V.  Wood,  61  N.  Y.  224,  10  Am.  Rep.  603; 
City  of  Valparaiso  v.  MofflU.  12  Ind.  App- 
250,  256,  39  N.  £.  809,  54  Am.  St  Rep.  522. 
'  In  the  former  class  of  cases  each  separate 
wrongdoer  is  chargeable  with 'his  own  acts 
alone,  in  the  absence  of  a  Joint  purpose 
among  the  participants;  in  the  latter,  each 
may  be  answerable  in  a  joint  and  several 
action,  not  only  for  what  he  himself  does, 
but  likewise  for  the  acts  of  those  who,  with 
him,  violate  public  as  well  as  private  rights. 
M  a  party  deliberately  places  himself  in  op- 
position to  the  entire  community  by  per- 
forming an  act  which,  In  combination  with 
the  Independent  wrongful  acts  of  others, 
violates  an  express  statute  and  creates  a  pub- 
lic nuisance,  he  Is  not  in  a  position  to  assert 
that  he  should  be  hfld  responsible  to  in- 
dividualB  epedally  damaged  for  only  the 
actual  loss  he  alone  has  occasioned  them. 
He  must  have  anticipated  the  natural  and 
probable  consequences  of  his  acts,  namely, 
the  violation  of  a  public  right;  and  the 
public  Interest  requires  he  shall.  If  need 
be,  even  In  a  civil  action,  bear  the  full  bur- 
den of  the  wrong  he  has  assisted  in  inflict- 


ing. Not  Is  It  material  tbat  bts  act  of  It- 
self, and  without  reference  to  the  co-opera- 
tion of  others,  would  create  a  public  nui- 
sance. He  must  be  deemed  to  know,  in  a 
case  such  as  the  present,  that,  if  this  wrong 
combines  with  similar  acts  of  third  parties, 
the  result  will  be  to  intensify  the  public 
and  private  Injury.  The  welfare  of  the  com- 
munity demands  that  be  who  thus  inten- 
tionally and  aggressively  assists  either  in  cre- 
ating or  maintaining  a  public  nuisance  in 
defiance  of  positive  enactments  shall  answer 
in  dvil  damages  for  all  injurious  consequen- 
ces proximately  resulting  therefrom  to  pri- 
vate Individuals  who  bring  themselves  within 
the  requirements  of  the  law.  There  can  be  no 
question  that  the  acta  of  the  appellants  cwi- 
Btltuted  a  public  nuisance  (Bums'  Ann.  8t 
1901,  i  2151;  City  of  Valparaiso  v.  MoflEitt 
12  Ind.  App.  250,  256,  39  N.  E.  909,  54  Am. 
St  Rep.  522),  and  hence  they  could  be  held 
jointly  and  severally  liable  at  tiie  salt  of 
parties  specially  damaged. 

The  second  and  third  grounds  relied  upon 
for  reversal  are  that  the  primary  porpose 
of  the  action  was  to  obtain  -  an  Injunctioii, 
and  that  the  prayer  for  damages  was  mere- 
ly inddental;  that  the  cooaplaint  was  In- 
BofBcient  as  an  application  for  Injonctlve 
relief,  and,  even  If  sufficient,  the  cause  was 
one  triable  by  the  court,  and  not  by  a  joiy. 
The  tnal  court  evidently  construed  the  ac- 
tion as  a  suit  at  law  for  damages,  and  Ignore 
ed  the  prayer  for  an  injunction.  In  so  do- 
ing, we  cannot  hold  that  there  was  reversl- 
Ue  error.  As  was  said  in  Oomegys  t.  Em- 
erick,  134  Ind.  148,  at  page  152,  33  N.  EL  889, 
at  page  900,  39  Am.  St  Repi  245:  "A  com- 
plaint must  be  construed  according  to  Its 
general  scope  and  tenor,  as  appears  from 
the  averments,  and  the  prayer  will  not  coo- 
tiol  and  determine  its  validity.  When  the 
trial  court  has  placed  a  reasonable  eonstmc- 
tlon  upon  the  averments  of  the  cv^mplaint 
which  might  bear  two  constructions,  this 
court  will  be  disposed  to  adhere  to  the  con- 
struction which  It  received  by  the  trial 
court"  See,  also,  Davis  v.  Severance,  4S 
Minn.  528,  52  N.  W.  140.  Assuming  that 
the  complaint  sought  a  reoovery  of  legal 
damages,  its  averments  were  ample  to  con- 
stitute a  cause  of  action,  inasmuch  as  it  was 
alleged  that  the  appellants  were,  by  their 
manufacturing  establishments,  pollating  the 
streams  in  question  with  large  quantities  of 
Injurious  substances,  which,  mlnglins  togetli- 
er,  and  depositing  tliemselvea  upon  ttae  ap- 
pellees' land  adjoining  White  river,  rendered 
it  less  available  for  purposes  of  agriculture 
and  stock  raising  and  as  a  place  of  lesidesce. 
Weston  Paper  Co.  T.  Pope,  185  Ind.  384^  57 
N.  B.  719,  56  L.  B.  A.  899;  Muncle  Pulp  Ca 
V.  Martin,  23  Ind.  App.  668,  55  N.  E.  796; 
Indianapolis  Water  Co.  v.  American  Btzaw- 
board  C!o.  (C  0.)  53  Fed.  »7a 

The  last  assignment  of  error  Is  baaed  upra 
the  overruling '  of  appellante*  mottoas  for  • 
new  trial,  involving,  among  etb» 
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th«  glTfarg  of  oertain  InBtroctioiiB,  and  the 
refusal  by  the  court  to  give  ttioee  tendered  by 
ttie  appellants.'  Of  the  latter,  the  eighth, 
ninth,  tenth,  eleventh,  fifteenth,  sixteenth, 
and  seventeenth  all  proceed  upon  the  the- 
ory that  the  appellants'  llabUltles  are  several 
and  not  Joint,  which,  as  shown  above,  is  an 
erroneous  assumptioa.  Hence  the  court 
properly  refused  to  so  Instruct  the  Jury. 

By  the  twelfth,  thirteenth,  and  fourteenth 
Instructions  offered  by  the  appellants.  It  was 
In  effect  stated  that,  if  the  streams  in  ques- 
tion were  already  impure  and  polluted  before 
tlte  appellants  deposited  their  refuse  mat- 
ter therein,  the  appellees  could  not  recover, 
tmless  it  was  shown  that  the  acts  of  the  ap- 
pellants rmdered  the  waters  of  such  streams 
more  Impure  than  they  would  otherwise  have 
been.  If  so  instructed,  the  Jury  might  well 
bave  understood  that  the  acts  of  the  appel- 
lants were  lawful,  provided  these  water 
courses  -were  being  eimtaminated  by  other 
parties  also.  Such  is  not  the  law.  As  stated 
In  Weston  Paper  Co.  v.  Pope,  ISO  Ind.  394, 
at  page  402,  67  N.  E.  710.  at  page  721,  B6  U 
R.  A.  899,  "The  fact  that  a  water  course  Is 
already  contaminated  item  various  .  causes 
does  not  entitle  others  to  add  thereto,  nor 
preclude  persons  through  whose  land  the 
water  flows  from  obtaining  relief  by  injunc- 
tion against  Its  further  polhitlon."  To  13ie 
same  effect,  see  Dennis  v.  State,  81  Ind.  291, 
288;  Strobel  v.  Kerr  Salt  Co.,  164  N.  X.  803, 
68  N.  B.  142,  61  L.  R.  A.  887,  79  Am.  St  Rep. 
943.  So  far  as  the  Instractlons  in  question, 
as  well  as  the  nineteenth  and  twentieth,  at- 
tempted to  direct  the  Jury  In  determining  the 
measure  of  damages,  they  were  sufficiently 
covered  by  the  third,  sixth,  ninth,  tenth,  and 
sixteenth  given  by  the  court,  in  which  tlie 
liability  of  the  appellants  was  confined  to  the 
actual  damage  inflicted  upon  the  aiKiellees, 
consequent  solely  upon  the  appellants'  own 
acts. 

By  the  twenty-first  and  twenty-second  In- 
structioiis  tendered  by  the  ai^pcllants  and  re- 
fused, the  Jury  were  told  that,  both  in  ar- 
riving at  a  verdict  and  in  assessing  the  dam- 
ages, they  might  consider  the  failure  of  the 
appellees,  before  instituting  this  suit,  to  com- 
plain to  the  appellants  concerning  the  acts 
of  the  latter  in  pollntliig  the  streams  in  ques- 
tion. In  80  far  as  these  instructions  suggest- 
ed that  delay  en  the  part  of  the  appellees, 
ahort  of  the  statutory  period  of  limitation, 
constituted  a  defense,  they  were  clearly  eiv 
roneous;  and,  as  bearing  upon  the  matter 
of  damages,  thtir  rejection  was  harmless, 
aince  the  Jury  were  distinctly  informed  by 
the  coprt  that.  If  they  found  in  favor  of  the 
appellees,  there  could  be  a  reoovoy  of  such 
an  amount  on}y  as  would  compensate  the  ap- 
pellees for  the  Injury,  if  any,  which  they 
■oatained  by  reason  of  the  acts  complained 
«f. 

The  twenty-thlrl  Instractlon  requested  by 
the  appellants  was  covered  by  the  fourteenth 
given  by  the  court,  wUeh  directed  the  Jury 
72  N.E.— 5« 


ta  consider  the  interest  which  any  wltitesB 
had  In  the  result  of  the  suit  In  determining 
the  weight  to  be  given  to  his  testimony. 

The  twenty-fourth  Instruction  which  the 
appellants  tendered,  InfiHrmed  the  Jury  that, 
"If  you  should  find  a  verdict  in  favor  of  the 
plaintiffs,  yoo  cannot  Include  in  your  assess- 
ment of  damages  any  amount  for  any  flab 
widcfa  were  ■ot  might  have  been  in  White 
river."  This  was  properly  refused,  as  the 
Jury  might  by  it  have  been  misled  into  as- 
suming that  the  right  to  enjoy  the  waters  of 
the  stream  in  question  for  purposes  of  fishing 
was  not  a  substantial  right  possessed  by  the 
appellees  as  owners  of  abutting  property, 
and  that  an  interference  with  it  was  no  ele- 
ment of  damage  to  the  riparian  land. 

The  matters  referred  to  by  the  twenty-fifth 
and.  twenty-sUth  instructions  requested  by 
the  appellants  were  sufflclently  covered  by 
that  given  by  the  court  in  which  the  Jury 
were  directed  that.  In  the  event  they  return- 
ed a  verdict  for  the  appellees,  they  were  to 
assess  sBcfa  damages  as  should  compensate 
them  for  the  injury  actually  sustained  be- 
cause, of  the  acts  of  the  appellants. 

The  twenty-seventh  instruction  tendered 
and  refused  purports  to  define  the  rights  of 
a  riparian  owner  in  the  reasonable  use  of  a 
stream  for  manufacturing  purposes,  which 
subject  was  propeiUy  presented  by  the  court 
in  another  instruction  given;  and  the  same 
may  be  said  of  the  twenty-ninth,  thirtieth, 
and  thirty-first  which  restricted  the  appel- 
lees' recovery  to  damages  resulting  to  them 
from  the  acts  of  the  appellants.  The  court, 
in  its  instructions  numbered  twelve  and  six- 
teen, fully  presented  the  law  upon  this  sub- 
ject . 

Of  the  Instructions  given  by  the  court  and 
excepted  to  by  the  appellants,  the  third  and 
sixth  correctly  charged  the  appellants  with 
Joint  and  several  liability,  and.  In  so  far  as 
the  sixth  instruction  failed  to  Indicate  what 
would  constitute  a  Justification  for  the  acts 
complained  of.  It  was  adequately  supple- 
mented by  a  subsequent  charge. 

The  fourteenth  Instruction,  If  open  to  any 
criticism  because  Indicating  that  the  Jury  are 
under  a  duty  to  consider  the  interest  a  wit- 
ness has  in  the  result  of  the  suit  was  ren- 
dered entirely  harmless  by  the  additional  in- 
Btmction  that  the  Jury  are  the  exclusive 
Judges  of  the  evidence  and  the  credibility  of 
the  witnesses. 

Counsel  for  appellants  are  in  error  In  as- 
serting that  instruction  numbered  16  assumes 
certain  facts  to  have  been  proved  against 
them.  The  Jury  could  not  have  been  misled 
by  this  cbarge  Into  iwesumtog  that  the  appel- 
lants caused  a  change  in  the  condition  of  the 
streams,  as  counsel  claim,<  but  were,  In  effect, 
directed  to  compare  the  value  of  the  appel- 
lees' land  prior  to  the  acts  complained  ot 
with  Its  value  after  their  commission,  and  to 
assess  such  damages  as  were  .sustained  by 
reason  of  socb  acta,   la  this  the  court  did  not 
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We  have  examined  the  several  rulings  ex- 
cepted to  In  the  admission  and  rejection  of 
evidence,  and  are  satisfied  that  none  of  them 
Involves  prejudicial  error  upon  which  this 
court  would  be  Justified  In  reversing  the 
cause. 

The  alleged  misconduct  of  counsel  was  not 
so  flagrant  as  to  require  correction  by  the 
trial  court,  and,  whatever  undue  effect  might 
have  been  produced  upon  the  Jury  by  coun- 
sel's saying,  "I  trust  that  these  gentlemrai 
did  not  put  these  Interrogatories  In  here  to 
catch  you  napping,"  was  removed  by  the 
court's  instructloiP  that  the  Interrogatories 
were  submitted  by  the  court,  and  that  any 
statement  of  counsel  that  they  were  submit- 
ted by  one  of  the  parties  should  have  no  in- 
fluence upon  their  minds. 

Finding  no  error  in  the  record,  the  Judg- 
ment Is  affirmed. 


(1»  Ind.  30) 
MDNCIB  PULP  CO.  v.  MARTIN  et  aL 
(No.  20,427.) 

(Supreme  C^urt  of  Indira.    Dec.  29,  1904.) 

WATEB  COURSES— POLL,-0TI0R  OF  WATEB— DAK- 
AGES  —  INJUNCTION  —  BIGHT  TO  TBIAI.  BT 
JUBY— EVIDENCE— ADMISSIBILITT  —  AFFEAL 
— HABULESS  EBBOB. 

1.  Where  a  complaint  for  pollution '  of  the 
water  of  a  stream  charges  the  destmction  of 
timber,  the  dlmfnution  in  rental  and  market 
values  of  plaintiff's  real  estate,  sets  forth  the 
interference  with  the  beneficial  use  and  enjoy- 
ment of  the  premises,  and  alleges  damages  spe- 
cifically, neither  an  averment  that  the  defend- 
ant intends  to  and  will  continue  to  flow  noxious 
and  poisonous  substances  into  the  stream,  nor  a 

grayer  for  injunctive  relief,  is  suflScient  to  ren- 
er  the  case  one  exclusively  of  equitable  cog- 
nizance, and  hence  the  plaintiff  has  a  right  to 
trial  by  jury, 

2.  Under  a  complaint  for  damages  for  pollu- 
tion of  the  waters  of  a  stream,  alleging  that 
the  rental  and  market  value  of  the  plaintiff's 
lands  had  been  diminished  in  a  certain  amount, 
a  recovery  for  temporary  loss  of  use  of  the 
land   was  warranted. 

3.  In  an  action  for  pollution  of  the  waters  of 
a  stream,  where  witnesses  testified  from  their 
own  observations  that  before  the  establishment 
of  defendant's  mill  the  stream  flowed  pure  and 
clear  water,  and  that  after  the  defendant  began 
operating  the  mill  the  water  was  turbid  and 
polluted,  their  opinions  were  admissible  as  to 
what  the  rental  value  of  the  plaintiff's  premises 
would  have  been  during  the  years  the  pollution 
was  charged'  to  have  continued  if  the  stream 
had  flowed  pure  water,  and  as  to  their  value 
in  the  condition  which  prevailed  from  the  time 
the  pollution  began  till  the  beginning  of  the 
suit. 

4.  Any  error  in  the  admission  of  the  opin- 
ions of  witnesses  as  to  what  the  rental  value  of 
the  plaintiff's  premises  would  have  been  If  the 
stream  had  flowed  pure  water,  and  as  to  their 

.  value  in  the  condition  which  prevailed  from  the 
time  the  pollution  began,  without  the  testimony 
being  limited  to  depreciation  due  exclusively  to 
the  pollution  of  the  stream  by  defendant,  was 
cured  by  a  charge  that  the  jury  were  not  bound 
by  the  opinions  of  the  witnesses. 

6.  Samples  of  sediment  taken  from  the  stream 
within  the  period  for  which  damages  were 
claimed  were  admissible,  though  considerable 
time  had  elapsed  since  they  were  withdrawn 
from  the  stream. 


Appeal  from  Clrcnit  Gonrt,  Delaware  Comi- 
ty;    Joseph  O.  Leffier,  Judge. 

Action  by  Samuel  I.  Martin  and  others 
against  the  Munde  Pulp  CJompany.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Transferred  from  Appellate  Court  under  Act 
March  13, 1901  (Acts  1901,  p.  590,  c.  259 ;  sec- 
tion 13S7u,  Burns'  Ans.  St  1901).     Affirmed. 

J.  W.  Ryan  and  W.  "A.  Thompson,  for  ap- 
pellant Gregory,  Sllverburg  &  Lots,  for  ap- 
pellees. 

DOWTjING,  G.  J.  The  appellees,  by  a  omb- 
plalnt  in  two  paragraphs,  sought  to  recover 
damages  from  the  appellant  on  account  of  the 
alleged  pollution  of  a  noniuiTigable  stream 
on  which  the  farm  of  the  appellees  was  lo- 
cated, and  into  which  the  appellant  diwehar- 
ged  large  Quantities  of  water  after  the  same 
bad  been  used  by  It  In  tiie  manufacture  of 
wood  pulp.  There  was  a  prayer  fbr  an  in- 
junction. In  addition  to  a  demand  tac  sab- 
stantial  damages.  Demurrers  to  both  para- 
graphs of  the  complaint  were  overruledL,  an- 
swers were  filed,  the  cause  submitted  to  a 
Jury  for  trial,  and  a  verdict  returned  for 
$800,  of  which  the  appellees  remitted  $150. 
and  Judgment  was  thereupon  rendered  for 
$650.  The  prayer  for  an  Injunction  was  de- 
nied by  the  court  The  errors  relied  upon  for 
reversal,  and  not  waived,  are  the  overruUng 
of  the  demurrers  to  the  complaint  the  over- 
ruling of  appellant's  motion  to  submit  fbe 
cause  to  the  court  for  trial  without  the  In- 
tervention of  a  Jury,  and  the  overruling  of 
appellant's  motion  for  a  new  trial. 

The  first  paragraph  of  the  complaint  in 
substance,  alleges  ownersh^  by  the  appellees, 
aa  tenants  by  the  entirety,  of  117  acres  of 
land  lying  on  the  borders  of  Buck  creek,  a 
small  nonnavigable  stream  emptying  into 
White  river;  that  the  land,  prior  to  the 
wrongful  acts  of  the  appellant  complained  of. 
was  suitable  for  stock  raising  during  more 
than  six  years  last  past;  that  to  such  pur- 
poses the  waters  of  Buck  creek  were  a  valu- 
able incident;  that  the  appellant  a  riparian 
owner,  has  so  polluted  the  waters  of  said 
creek  by  discharging  therein  refuse  matto' 
from  its  pulp  manufactory  as  to  render  them 
unfit  for  agricultural  and  domestic  purposes, 
or  for  the  purpose  of  watering  stock ;  that 
large  Quantities  of  sediment  byreason  of  such 
pollution,  have  been  deposited  upon  the  land 
of  the  appeUees,  and  have  rendered  worthless 
about  20  acres  of  the  tract  destroying  grow- 
ing timber  upon  the  premises,  and  diminish- 
ing the  rental  and  market  value  of  said  land 
to  the  extent  of  $2,000.  The  complaint  far- 
ther charges  the  emission  of  noisome  and  un- 
bealthful  odors  from  said  stream  because  of 
the  appellant's  acts,  the  destruction  at  fish 
therein,  serious  Interference  with  tbe  com- 
fortable habitation  of  the  premises,  the  re- 
duction In  the  market  value  of  the  farm  as 
an  entirety  In  the  sum  of  $2,(XX),  and  prays 
damages  in  tbe  amount  of  $3,000.    The  aec- 
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«nd  paragraph  !■  anbstuitlaUy  tbe  mune  in 
ItB  aTwments. 

It  \a  objected  by  tbe  appellant  that  tbe 
lower  court  erred  in  p^mlttlng  tbe  cause  to 
be  submitted  to  a  jai7,  Inasmuch  as  an  In- 
jonctioD  bad  been  prayed  for,  beoce  tbe  case 
wa»  exclusively  of  equitable  cognizance  and 
should  have  been  tried  by  tbe  court  As 
germane  to  tbe  same  contention,  appellant 
insists  that  the  complaint  was  insufficient 
as  an  application  for  an  injunction,  in  its 
averment  of  facts,  and  accordiingly  should 
have  been  held  bad  uiwn  demurrer. 

When  tbe  trial  court  has  placed  a  reason- 
able construction  upon  a  pleading  wtalcb  is 
open  to  two  interpretations,  and  has  pro- 
ceeded to  a  determination  of  tbe  cause  upon 
sncb  an  understanding  of  its  scope,  this  court 
will  not  be  forward  to  adopt  a  different  con- 
struction and  reverse  the  case.  CJomegys  t. 
Emerick,  134  Ind.  148,  at  page  162,  S3  N.  B. 
880,  at  page  900,  39  Am.  St  Rep.  245;  West 
Munde  Strawboard  Co.  v.  Slack  (decided  at 
the  present  term)  72  N.  B.  879.  As  stated  in 
Monnett  t.  Turple,  132  Ind.  482,  486,  82  N.  B. 
828,  829:  "The  court  will  construe  the  plead- 
ing as  proceeding  upon  the  theory  which  is 
most  apparent  and  most  clearly  outlined  by 
the  facts  stated.  The  complaint  will,  if  pos- 
sible^ be  given  such  construction  as  to  give 
fall  force  and  effect  to  all  of  its  material 
allegatlonB,  and  such  as  will  afford  tbe  plead- 
er full  rell^  for  all  injuries  stated  In  his 
pleading."  Thus  construed,  the  complaint 
In  tbe  present  case  seems  to  have  been  fram- 
ed with  an  especial  view  to  the  recovery  of 
damages.  Four  times  in  tbe  first  paragraph 
Is  the  amount  of  damages  speclflcally  alleged; 
tbe  destruction  of  timber,  the  diminution  In 
rental  and  market  values,  and  the  interfer- 
ence with  the  beneficial  use  and  enjoyment 
of  the  premises  are  clearly  set  forth.  While 
the  pleader  has  prayed  for  an  injunction, 
this  alone  will  not  necessarily  characterize 
tlie  pleading,  nor  draw  the  entire  matter 
Into  equity  so  as  to  require  a  trial  by  the 
court  "Whenever  the  cause  of  action  is  onb 
tliat  can  only  be  enforced  by  invoking  the 
equitable  powers  of  the  court  then  the  right 
of  trial  by  Jury  does  not  maintain:  but  If  the 
cause  of  action  does  not  depend  on  the  equi- 
table Jurisdiction  of  the  court,  then  a  Jury 
trial  may  be  demanded."  Martin  v.  Martin, 
118  Ind.  227,  at  page  287,  20  N.  E.  763,  at 
page  768.  Here,  so  far  as  the  main  allega- 
tions of  the  complaint  are  concerned,  the  ap- 
pellees do  not  base  their  action  upon  a  neo 
esslty  for  equitable  inte^erence,  and  their 
complaint  will  not  be  stamped  as  an  appllca* 
tlon  for  an  injunction  merely  because  of  an 
Isolated  averment  that  the  appellant  Intends 
to  and  win  continue  to  flow  noxious  and 
poisonous  substances  Into  the  stream  In  ques- 
tion, or  because  of  a  prayer  for  injunctive 
relief.  MOler  v.  Burket,  132  Ind.  469,  474,  32 
N.  B.  809. 
What  has  already  been  said  disposes  of  ihe 


rulings  of  tbe  court  below  np<Mi  the  demnr- 
rers  addressed  to  tbe  complaint  as  an  ap- 
plication for  an  injunction.  No  question  is 
raised  respecting  Its  gnffldency  as  a  com- 
plaint for  legal  damages. 

It  Is  next  urged  by  tbe  appellant  that  tbe 
court  erred  In  overruling  its  motion  for  a 
new  trial,  as  tbe  verdict  was  not  sustained 
by  sufficient  evidence.  Tbe  Jury,  in  assess- 
ing damages,  evidently  proceeded  upon  the 
hypothesis  that  the  appellees  should  be  com- 
pensated for  loss  of  the  beneficial  use  and 
enjoyment  of  the  land  in  question,  and  on 
which  they  resided;  or.  In  the  phrase  em- 
ployed upon  the  trial,  for  diminution  In  the 
"rental  value"  of  the  premises:  and,  in  fact, 
tUs  seems  to  have  been  the  general  under- 
standing of  all  tbe  parties  to  the  action  con- 
cerning its  purpose  and  theory.  Appellant, 
however,  now  argues  that  the  complaint  al- 
leged only  permanent  Injuries  to  the  land, 
and  not  those  infiicted  by  a  continuous  wrong, 
hence  all  proof  of  Injury  to  the  use  and  oc- 
cupation thereof  was  outside  the  issues;  and, 
since  such  was  the  only  proof  of  damage,  the 
appellees  failed  to  establish  their  complaint. 
Among  its  averments  is  a  statement  that  the 
"rental  and  market  value  of  said  lands"  had 
been  diminished  by  the  acts  of  the  appellant 
to  the  amount  of  $2,000.  This,  with  other 
allegations,  shows  that  the  damages  sought 
to  be  recovered  were  not  exclusively  for  per- 
manent injuries  to  the  real  estate  itself,  but 
chiefly  for  such  as  temporarily  Interfered 
with  the  present  use  of  the  premises  for  resi- 
dential and  farming  purposes,  and  for  the 
raising  of  stock,  to  which  objects  the  land 
was  adapted  at  the  time  the  acts  complained 
of  were  committed.  Moreover,  the  very  na- 
ture of  these  acts,  as  alleged  in  the  com- 
plaint depriving  the  appellees  of  the  bene- 
ficial enjoyment  of  their  land,  the  use  of  the 
water  from  this  stream,  and  the  comfort  of 
living  upon  tbe  premises,  constituted  them  a 
continuing  nuisance  rather  than  a  permanent 
Injury  to  the  property,  and  the  measure  of 
damages  would  be  the  depredation  in  rental 
value  caused  thereby  (Eufaula  v.  Simmons, 
86  Ala.  616,  6  South.  47;  Ferguson  v.  Flr- 
menlch  Oo.,  77  Iowa,  676,  42  N.  W.  448,  14 
Am.  St  Rep.  319;  Barton  v.  Union  Cattle 
Co.,  28  Neb.  350,  44  N.  W.  454,  7  L.  R.  A. 
457,  26  Am.  St  Rep.  340);  for  It  has  been 
held  that  where  the  nuisance  In  question  is 
one  which  can  be  abated,  as  In  the  case  at 
bar,  the  measure  of  recovery  is  tbe  loss  In 
rental  value  occasioned  by  Its  continuance 
(Cleveland  Co.  v.  King,  23  Ind.  App.  674,  676, 
55  N.  E.  875;  Park  v.  Chicago  Co.,  43  Iowa, 
636;  Plnney  v.  Berry,  61  Mo.  359;  Chlpman 
V.  Palmer,  0  Hun,  517;  Francis  v.  Schoell- 
kopf,  53  N.  T.  162;  Jutte  v.  Hughes,  67  N.  Y. 
267;  Baltimore  Co.  v.  Fifth  Baptist  Church, 
108  U.  S.  317. 335,  2  Supi  Ct  719,27  L.Bd.  739), 
We  conclude,  therefore,  that  the  appellees 
were  entitled  to  recover  for  temporary  loss 
of  the  use  of  their  lan^  under  the  form  of 
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their  compIalBt,  and  tbat  tbera  -was  evidence 
amply,  mifflcient  to  sustain  tbe  verdict  of  the 
Jnry  respecting  such  damage. 

A  further  reason  advanced  In  snpport  of 
tbe  motion  for  a  new  trial  Is  that  the  court 
erred  in  permitting  certain  witnesses  to  tes- 
tify concerning  what  would  have  been  the 
rental  value  per  acre  of  the  appellees'  land 
between  September,  1897,  and  June,  1900, 
If  the  water  of  the  stream  had  been  pure  and 
clear.  No  less  than  eight  witnesses  testified, 
from  their  own  observations,  that  before  tbe 
establishment  of  the  appellant's  mill  Buck 
creek  flowed  pure  and  clear  water,  and  that 
after  the  appellant  commenced  operating  this 
manufactory  the  water  was  turbid  and  pol- 
luted. They  then  stated  what  the  rental 
value  of  the  appellees'  premises  would  have 
been,  between  tbe  years  specified.  If  the 
stream  had  flowed  pure  water;  and  also  tes- 
tified to  their  value  with  the  creek  in  the 
condition  which  prevailed  from  1897  until 
the  commencement  of  the  suit  In  so  doing, 
tbe  witnesses  were  not  speculating  upon  a 
value  existing  under  conditions  which  they 
had  never  observed,  but  were  basing  their 
opinion  upon  a  state  of  facts  known  to  and 
observed  by  them.  There  was 'no"  error  In 
permitting  them  thus  to  testify.  Tost  v.  Con- 
roy,  92  Ind.  464,  47  Am.  Rep.  156;  City  of 
Lafayette  v.  Nagle,  113  Ind.  425,  15  N.  E.  1; 
Chicago  E.  Oo.  V.  Brown,  157  Ind.  544,  547, 
60  N.  E.  346.  Nor  can  It  properly  be  said 
that  these  witnesses  were  stating  what  the 
land  would  have  been  worth  between  1897 
and  1900  If  the  conditions  existing  prior  to 
1898  had  continued  unchanged.  The  testi- 
mony elicited  evidently  referred  to  the  rental 
vnVae  of  the  land  between  1897  and  1900  If 
the  stream  had  not, been  polluted  by  the  ap- 
pellant, and  what  its  value  was  with  the 
stream  contaminated  by  appellant's  refuse. 
We  are  not  favorably  Impressed  with  appel- 
lant's objection  tbat  these  answers  respect- 
ing value  assumed  that  the  depreciation  In 
rental  value  was  due  exclusively  to  the  pol- 
lution of  the  stream  by  the  appellant  At 
the  time  the  qnestlons  were  asked,  there  had 
been  no  proof  of  pollution  of  Buck  creek,  or 
of  any  other  circumstance  tending  to  reduce 
the  value  of  appellees'  land,  except  the  acts 
of  the  appellant;  and,  if  other  damaging 
factors  were  operative  during  the  period  In 
question.  It  was  incumbent  upon  the  appel- 
lant to  Introduce  evidence  of  them  by  way 
of  defense,  rather  than  require  the  appellees 
to  bring  them  forward  In  the  examination  of 
their  own  witnesses.  If,  however,  the  court 
erred  In  admitting  the  evidence,  the  errcsr 
was  rendered  practically  harmless  by  an  in- 
struction given  to  the  Jury,  In  which  they 
were  told  that  they  were  not  bound  by  the 
opinion  of  any  witness  regarding  rental  val- 
ue, but  that  they  might  and  should  deter- 
mine this  fact  from  all  the  evidence,  includ- 
ing not  only  such  opinions,  but  al^o  the  kind 
and  character  of  the  aoll,  the  location  of  the 


lands,  tlie  IttproremfeBts  fbeveoa,  and  afl. ott- 
er facts  relating  to  the  value  of  their  me. 

The  last  reason  advanced  in  sni>port  of  tbe 
motlofi  for  a  new  trial  rests  upon  the  exlil- 
bitlon  of  certain  samples  of  sediment  to  tbe 
Jury.  In  tbls  there  waa  no  error,  as  tlie 
samples  were  shown  to  have  beoi  takm  from 
the  stream  in  controversy  within  the  period 
for  which  damages  were  claimed;  they  were 
properly  identified;  and,  though  a  consider- 
able time  had  elapsed  since  they  were  with- 
drawn from  the  creek,  and  hence  some  sligbt 
change  in  their  composition  may  have  in- 
tervened, this  consideration  related  rather  to 
the  weight  of  the  evidence  than  to  its  adnil»- 
slbUIty. 

Finding  no  error  In  the  record,  tiie  Indff- 
ment  is  afiBrmed. 


(71  Ohio  SL  173) 
PINNBT  V.  MEECHANTS'  NAT.  BANE  OF 
DEFIANCE  et  aL 

(Supreme  Court  of  Ohio.    Dee.  8,  IMML) 

UOBTOAOES— BECOBniRO— ASSIOimEKT  —  FOBK- 

CXOSUBB— PABTTIS— nrmOB  ABSiaMXB— 

BIOHTS  or  IRNOCEDT  PUXOHASBII. 

1.  Section  4186,  Rev.  St,  as  amended  April 
16,  1888  (85  Ohio  Laws,  p.  284),  authorises  the 
assignment  of  a  mortgaee  to  be  recorded  on 
tbe  margin  of  the  record  thereof  in  the  office 
of  the  county  recorder.  Such  record  is  notice 
to  all  interested  in  the  mortgaged  premiEes,  in- 
cluding mortgagees  and  subsequent  purchasers, 
of  the  equitable  right  of  the  assignee  in  the 
mortgage,  and  that  be  is  a  necessary  party  to 
a.  suit  brought  to  foreclose  another  Hen  upon  the 
premises.  But  where  such  assignee  liaila  to 
have  his  assignment  so  entered  of  record,  and  a 
senior  mortgagee  of  the  same  premises  brings 
an  action  to  foreclose,  he  is,  in  the  absence  of 
notice  or  knowledge  that  the  jtmior  mortgagee 
lias  parted  with  his  interest,  justified  in  regard- 
ing the  record  as  showing  that  the  junior  mort- 
gagee remains  tbe  absolute  holder  of  tbe  mort- 
gage, and  In  bringing  him  in  as  a  party  to  the 
action.  He  is  not  required,  at  his  peril,  to  as- 
certain whether  or  not  some  other  person  haa 
an  interest  in  the  mortgage,  and  make  him  a 
party. 

'2.  Where  in  such  case  the  apparent  owner 
of  the  junior  mortgage  is  made  a  party,  and  a 
sale  is  made  of  the  premises,  founded  upon 
proceedings  in  all  respects  regular,  to  an  inno- 
cent purchaser,  such  purchaser  will  take  title 
free  and  clear  from  the  claim  of  the  aaaignee 
ot  the  junior  mortgage. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Paulding  Oionty. 

Action  by  the  Merchants'  National  Bank 
of  Defiance  against  Charles  O.  Finney  and 
others.  Judgment  for  the  bank,  and  defend- 
ant Pinney  brings  error.    Reversed. 

The  action  out  of  which  the  present  oror 
proceeding  arises  was  brought  by  the  de- 
fendant in  error,  the  Merchants'  National 
Bank  of  Defiance  against  the  defendant  in 
error  John  D.  Lamb  and  the  plalntifC  in  »- 
tor,  Charles  O.  Pinney,  and  others,  to  re- 
cover against  Lamb  as  maker  of  a  promls- 
8017  note,  and  to  obtain  foreclosure  of  a 
mortgage  given   by   said  Lamb   upon  400 
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ncicfl  of  land  In  Panldins  county.  D«niaiid 
was  alao  mate  for  an  accounting  of  rents 
and  profits.  Lamb  made  no  ananeer,  but 
was  In  default  Tbe  plalntlfC  la  error,  Pen- 
ney, answered,  denying  the  claim  of  the 
bank,  and  setting  v^  title  to  a  portion  »f 
the  land  by  virtue  of  a  fdieriCs  sal«  and 
deed  upon  f(»eeIoflute  of  a  mortgage  prior 
to  that  claimed  to  be  held  by  ttie  bank.  He 
also  set  np  that.  If  the  bank's  claim  should 
prevail,  he  should  be  allowed  for  lasting  and 
valuable  improvements  upon  the  land,  made 
by  him  and  his  predecessors  in  title,  and  for 
taxes  and  assessments  paid  on  the  same. 
Other  parties,  appeared,  but  their  controver- 
sies are  not  brought  t»  this  eoort;  and  w« 
liave  to  do  only  with  the  contention  be^ 
tween  the  bank  and  Pinney.  Their  con- 
troversy involves  the  qnestloB  whether  or 
Dot  the  mortgage  claimed  to  be  owned  by 
the  bank  was  foreclosed,  and  th«  bank's 
rights  determined,  by  the  foreclosure  and 
sale  above  referred  to.  Upon  trial  on  ap- 
peal In  the  circuit  court  at  Ita  May  term, 
1908,  the  issues  were  found  geaeraUy  for 
the  bank,  and  Judgment  in  Ha  favor  enter- 
ed. The  circuit  court  made  a  finding  of 
facts  separate  from  Its  conclusions  of  law, 
and  from  that  finding  the  foUowlag  pertl- 
noit  facts  are  gleaned: 

On  December  21,  1882,  John  D.  Lamb  was 
the  owner  of  a  400-acre  tract  of  land  in 
Paulding  county;  being  the  west  litalf  and 
the  southwest  quarter  of  the  northeast  quar- 
ter and  the  northwest  quarter  of  the  south- 
east quarter  of  section  thirteen  Ih  Harrison 
townsh^.  On  that  day  said  Lamb  Shis 
wife,  Florence  B.,  Joining)  executed  and  de- 
livered to  one  Dickinson  a  mortgage  on  the 
land  to  secure  a  note  for  ^,000  at  the  same 
time  executed  and  delivered.  0«.  December 
26th  following,  the  mortgage  was  duly  re- 
corded in  the  mortgage  records  of  Paulding 
connty.  Thereafter,  for  value,  the  note  and 
mortgage  were  duly  sold  and  assigned  to 
one  Woodhead.  On  July  6,  1893,  Lamb  and 
wife  executed  and  deilvered  to  one  J.  P. 
Buffington  their  note  for  $2,500,  and  a  mott- 
gage  upon'  the  same  premises  to  secnre  it 
(the  note  cooing  due  one  year  from  date), 
which  mortgage  was  duly  recorded  July  15, 
189&  July  20,  ISeS,  BufOngton  transferred 
and  assigned  the  note  and  mortgage  to  the 
Merchants'  National  Bank  as  collateral  se- 
curity for  a  pre-existing  debt  then  amounting 
to  about  $4,200.  The  assignment  was  In 
writing  upon  the  mortgage,  bnt  the  same 
was  never  recorded  in  the  office  of  the  coun- 
ty recorder  of  Paulding  county.  The  in- 
debtedness of  Buffington  to  the  bank  still 
exceeds  the  amoimt  of  the  note  secured,  by 
the  mortgage.  On  Jannary  1,  1894,  Wood- 
bead,  as.  the  owner  of  the  first-named  note 
and  mortgage,  commenced  an  acUon  in  fore- 
closnre  In  the  court  of  common  pleas  of 
Paulding  county,  making  Laml>  and  others 
defendants.    The  petition  alleged  that  3.  P. 


Bofiington  claimed  an  interest  in  the  prem- 
ises, bat  that  the  same  was  subsequent  and 
Inferior  to  tliat  of  Woodhead.  Bufflngton's 
name  did  not  appear  In  the  caption  of  any 
of  the  pleadings.  Buffington  did  not  file 
any  pleading,  nor  does  tho  record  of  the 
common  pleas  show  the  Issuing  of  any  sum- 
mons against  Bnfflngt^oa  on  th6  petition;  bat 
the  record,  nnder  date  oi  April  28,  1864,  np- 
oa  a  hearing  upon  divers  answers  and  cross- 
petitions  and  the  evidence,  does  show  that 
the  court  fbnnd  that  Buffington  had  been 
served  with  summons  and  was  in  d^anlt: 
The  naacA  also  shows,  under  date  of  July 
2fiv  1894^  upon  a  further  hearing  upon  divers 
answers  and  cross-petitions  and  the  evi- 
dence, that  the  court  found  that  Buffington 
had  been  duly  served  with  smnmona  and 
was  In  default  The  record  of  the  common 
ptean  farther  shows  that  upon  final  hearing, 
September  24,  1894,  upon  the  amcinded  and 
supplemental  petitions  and  the  evidence, 
that  John  D.  Lamb  and  Flor^iee  B.  Lamb 
had  been  served  with  sommons  and  were 
in  default,  and  that  Buffington  had  waived 
the  issoe  and  service  of  summons  and  vo^ 
untarlly  entered  his  appearance  herein,  and 
was  in  default  A  Judgment  in  favor  of  i 
Woodhead  (plalntUf)  for  $5,459.40  was  tAen 
rendered,  and  decree  for  sole  .was  thercapon 
tidien.  The  bank  was'  not  made  a  party  to 
the  action,  nor  brought  in  as  such  in  any 
manner. 

Sales  were  duly  made  under  the  order,  the 
west  half  (the  land  now  in  oimtroversy)  be- 
ing sold  to  one  Francisco  for  $6,401;  and,  up- 
on conflrmatlon  and  payment  of  the  pur- 
chase money  by  the  purchasers,  deeds  were 
made  to  them,  respectivBly,  and  they  there- 
upon entered  into  possession,  and,  with  their 
successors  in  title,  indndlng  Pinney,  have 
been  and  still  are  in  possession  nnder  and  by 
virtue  of  said  proceedings.  This  final  de- 
cree adjudged  that  the  title  of  Francisoo  to 
the  tract  so  by  him  purchased  was  free  and 
clear  from  all  claims  of  Bidfington  and  all 
persons  claiming  under  him,  and  that  said 
title  ought  to  be  and  was  quieted  as  agairat 
said  Buffington  and  all  persons  claiming  nn- 
der him,  and  they  were  enjoined  from  inter- 
fering with  the  title  or  possession  of  Fran- 
cisco to  the  premises.  Thereoifteir,  on  Jann- 
ary 12,  1895,  pursuant  to  an  order  of  the 
court,  and  in  accordance  with  section  4139, 
Bev.  St,  the  clerk  of  the  court  caused  sat- 
Isfactipn  of  the  mortgage  set  forth  in  the 
petition  and  of  the  Buffington  mortgage  to  be 
entered  upon  the  record  thereof  in  the  office 
of  the  county  recorder.  Pinney,  the  plaln- 
tift  in  error,  became  the  owner  of  the  west 
half  of  section  13  by  mesne  conveyances  from 
Francisco,  the  purchaser.  At  the  time  of  sale 
the  lands  were  neither  cleared  nor  drained, 
and  were  wholly  unimpTaved.  Pinney  and 
his  predecessors  in  title  from  Frandsoo  plsr 
ced  lasting  and  valuable  improvements  on 
the  land,  to  the  value  of  $9,005,  and  paid 
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taxes  and  ass^ssmenta'thereon  to  the  amount 
of  $2,210.29.  The  purchase  price  paid  by 
Francisco  ($6,401)  was  applied  to  the  pay- 
ment of  taxes  then  due,  costs,  the  amount 
due  on  the  Judgment  In  favor  of  Woodbead 
on  the  Dickinson  mortgage,  and  other  liens, 
all  of  which  were  prior  and  superior  to  the 
lien  of  the  BufBngton  mortgage,  a  portion  of 
which  prior  liens  still  remains  mipafd.  Nei- 
ther Woodhead,  Francisco,  nor  Pinney,  nor 
any  of  the  holders  of  title  to  any  of  the 
premises,  had  any  knowledge  that  the  bank 
clalme^  to  have  any  Interest  In  the  note  or 
mortgage  to  Bufflngton,  or  that  he  had  trans- 
ferred any  Interest  to  any  one,  until  the  com- 
mencement of  the  bank's  suit.  A  few  weeks 
after  the  sale  of  tiie  lands  and  the  taking 
possession  by  the  purchasers,  Bufflngton 
talked  to  the  cashier  of  the  bank,  or  the 
bank  officers.  In  regard  to  the  sale  of  the 
lands  at  sheriff's  sale. 

On  these  facts  the  circuit  court  found  that 
the  mortgage  set  forth  in  tlie  petition  of  the 
bank  Is  a  good,  valid,  and  subsisting  lien  for 
the  amount  due,  viz.,  $4,433.33,  including 
interest  to  date,  and  for  interest  thereon  at 
8  per  cent  until  paid;  that  the  conditions  of 
tlie  mortgage  have  been  broken;  and  that 
tbe  bank  is  entitled  to  a  foreclosure  thereof. 
The  court  found  as  to  tbe  other  issues  be- 
tween the  bank  and  Pinney  that  tbe  latter 
was  entitled  to  be  subrogated  to  tbe  lien  of 
the  state  for  taxes  and  assessments,  and  the 
.rights  of  the  lienholders  whose  claims  were 
paid  in  the  action  of  Woodhead  to  the  extent 
of  the  purchase  money  paid  by  Francisco; 
also  that  he  had  a  lien  to  tbe  extent  that  the 
improvements  exceed  in  value  the  rents,  all 
of  which  is  superior  to  the  lien  of  the  bank. 
Judgment  was  rendered  accordingly.  It  was 
adjudged  that,  of  tbe  amount  due  tbe  bank, 
there  should  be  apportioned  against  the  land 
owned  by  Pinney  the  sum  of  $8,740.78.  It 
was  further  adjudged  that  unless  tbe  sum 
found  due  the  bank,  and  so  apportioned, 
with  interest  at  8  per  cent,  be  paid  by  June 
1,  1903,  an  order  of  sale  issue  to  the  sheriff 
to  sell  the  premises.  As  to  John  D.  Lamb, 
the  court  found  that  he  has  no  equities  to  be 
let  in  to  redeem;  his  equity  of  redemption 
being  foreclosed  and  tJs  right  to  redeem  bar- 
red by  the  decree  in  Woodhead  v.  Lamb  et 
al.  From  this  Judgment  and  decree,  error  is 
prosecuted  to  this  court  by  Pinney. 

Snook  &  Wilcox,  Waters  &  Bayllss,  and 
Spriggs  &  Spriggs,  for  plaintiff  in  error.  Sut- 
phen  &  Sutphen,  for  the  bank.  John  D. 
Ijamb,  In  pro.  per. 

SPEAB,  O.  J.  (after  stating  the  facts).  At 
the  outset  we  meet  tbe  question  whether  or 
not  the  bank  has  any  standing  in  court  to 
maintain  this  suit;  the  contention  of  tbe 
plaintiff  in  error  being  that  the  Bufflngton 
mortgage  was  necessarily  foreclosed  by  the 
suit  brought  by  Woodhead  upon  the  Dickin- 
son mortgage,  a  prior  incumbrance.    U  tbls 


is  so,  then  clearly  the  bank  lias  no  standing, 
and  can  be  afforded  no  relief  a«  r^ards  tbe 
plaintiff  in  error. 

It  will  be  observed  that  tbe  circuit  court 
does  not  attempt  to  determine  whether  or 
not  Bufflngton  was  a  party  to  the  Wood- 
head  suit  Its  findings  are  of  evidentiary 
facts  appearing  of  record  in  the  proceedings 
of  the  court  of  common  pleas  in  that  suit, 
but  it  nowhere  determines  the  ultimate  fact 
The  common  pleas  record  finds  with  dis- 
tinctness, and  by  repetition  whicb  is  almost 
suspicious,  that  Bufflngton  had  become  a 
party  to  tbe  case.  As  against  this  plain 
finding,  we  are  not  at  liberty  to  Indulge  In 
surmises,  but  must  accept  the  flndii^  of  the 
common  pleas  as  conclusive  of  tbe  fact  that 
Bufflngton,  mortgagee,  was  a  t>arty  to  that 
foreclosure  suit,  and  it  follows  that  he  could 
have  no  standing  now  to  dispute  tbe  con- 
clusive effect  of  that  adjudication.  The 
question,  then,  is,  does  the  bank  stand  in  any 
better  position?  being  the  owner  of  the  Buf- 
fiington  note  and  mortgage  at  the  time  that 
suit  was  commenced  and  determined;  Its 
assignment,  however,  not  being  upon  record, 
and  neither  the  parties  to  the  suit  nor  the 
purchaser  having  any  knowledge  or  notice 
of  the  transfer  by  Bufflngton  to  the  bank. 
The  bank's  claim  rests  upon  tbe  proposition 
that  it  Is  necessary  in  all  cases,  in  order  to 
adjudicate  finally  the  rights  of  all  parties 
to  title  to  real  estate,  that  the  real  parties 
in  Interest  and  all  of  them,  be  brought  be- 
fore the  court  and  that.  Inasmuch  as  at 
the  time  of  Vhe  commencement  of  the  Wood- 
head  suit  and  afterward,  the  bank  was  tbe 
lawful  assignee  of  the  Bufflngton  note  and 
mortgage,  it  was  a  necessary  party,  and,  not 
being  made  a  party,  its  rights  are  not  af- 
fected by  tbe  Judgment  T,he  proposition 
rests  for  authority  upon  Holllger  v.  Bates. 
43  Ohio  St  437,  2  N.  B.  841,  decided  by  this 
court  at  tbe  January  term,  1885.  It  is  tbere 
held  that  where  a  senior  mortgagee  fore- 
closes his  mortgage  and  sells  tbe  property 
without  making  a  Junior  mortgragee  a  party 
or  giving  him  notice,  the  purchaser  acquires 
his  title  subject  to  the  right  of  redemption 
by  tbe  Junior  mortgagee,  and  the  same  rule 
applies  where  the  Junior  mortgagee  has  as- 
signed all  his  interest  in  tbe  mortgage  and 
the  note  secured  by  it  to  a  third  person, 
who  is  not  a  party,  and  Is  without  notice 
of  such  proceedings  and  sale;  that  the  lat- 
ter may  foreclose  and  sell,  and  the  fact  that 
he  did  not  take  a  written  assignment  of 
the  mortgage  and  have  It  recorded  does  not 
defeat  tbe  mortgage,  nor  estop  him  from 
foreclosing.  It  is  probable  that  the  judg- 
ment of  the  circuit  court  was  based  upon 
that  decision.  Upon  full  consideration,  bow- 
ever,  we  are  satisfied  that  this  case  does 
not  rule  the  case  at  bar.  A  number  of 
points  of  distinction  as  to  the  facts  may.  be 
noted.  The  notes  secured  by  the  mortgage 
In  that  case  were  not  due  at  the  time  of  the 
sale^  which  fact  is  specially  emphasized  by 
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the  learned  Judge  who  reported  the  case. 
In  the  case  at  bar  the  note  was  due.  Anoth- 
er distinction  Is  that  in  the  former  case  the 
owner  of  the  notes  secured  by  the  second 
mortgage  was  a  bona  fide  purchaser  before 
maturity  and  for  value.  In  this  case  the 
note  and  mortgage  were  transferred  to  the 
bant  as  collateral  security  for  a  pre-existing 
debt,  thus  leaving  the  bank  to  have  recourse 
upon  BufSngton,  Its  assignee.  A  further 
distinction  is  that  the  purchaser  In  the 
former  case  at  Judicial  sale  remained  the 
owner  until  the  action  to  foreclose  the  sec- 
ond mortgage  was  commenced,  while  in  the 
case  at  bar  the  title  had  passed  to  successive 
purchasers,  all  of  whom  purchased  after 
the  entry  was  made  on  the  mortgage  record 
by  the  deck  showing  that  the  Bufflngton 
mortgage  had  been  satisfied  by  foreclosure 
and  sale.  In  the  former  case  the  purchaser 
could  be  made  whole  by  being  subrogated 
to  tlie  rights  of  the  Uenholders  to  the  octent 
of  the  purchase  price  paid  by  him,  while 
In  the  case  at  bar  Pinney  would  be  limited 
In  his  light  of  subrogation  to  such  right  as 
was  vested  in  Francisco,  without  reference 
to  the  amount  he  himself  paid  as  purchaser. 
It  Is  not  to  be  forgotten,  also,  that  in  this 
case  the  bank  had  knowledge,  within  a  few 
weeks  after  Francisco  purchased,  of  the  pro- 
ceeding and  sale,  and  yet  It  kept  still  and 
made  no  demand  for  over  five  years,  know- 
In)?,  or  having  the  means  of  knovirlng,  that 
Francisco,  the  purchaser,  was  In  possession, 
and  that  extensive  and  valuable  improve- 
ments were  being  made,  and  that  Innocent 
purchasers  were  buying  property  on  the 
faltb  that  the  proceedings  and  sale  Insured 
a  good  title.  While  it  is  probable  that  It 
was  too  late  then  to  overturn  the  Judgment 
and  sale,  It  was  not  too  late  to  advise  the 
purchasers  of  its  claim,  and  thus  arrest  the 
expenditure  of  money  In  improvements  and 
in  the  pajrment  of  purchase  money,  and  good 
faith  required  that  it  should  speak  out. 

But  a  more  vital  distinction  arises  from 
the  change  In  the  statute  law.  At  the  time 
of  the  HoUlger  v.  Bates  decision  there  was 
no  provision  of  statute  which  authorized  the 
entering  of  an  assignment  of  a  mortgage  in 
the  mortgage  record  in  the  recorder's  office, 
and  what  legal  effect  would  have  been  given 
to  such  entry,  had  such  been  made,  we  need 
not  here  discuss.  But  the  amendment  to 
section  4135,  Rev.  St,  of  April  16,  1888  (86 
Ohio  Laws,  p.  284),  permits  such  assignment 
to  be  entered  on  the  record  direct,  or  record- 
ed where  such  assignment  is  on  the  mort- 
gage Itself,  and  makes  it  the  duty  of  the  re- 
coTder,  where  a  release  is  intended  by  the 
assignee,  to  record  on  the  margin  the  as- 
Blgnment  before  entering  the  release.  What 
Is  fbe  scope  and  purpose  of  this  legislation? 
"We  think  it  Is  in  furtherance  of  the  purpose 
expressed  by  this  court  in  Coe  v;  Brb,  58 
Ohio  St  258,  62  N.  £.  640,  68  Am.  St  Bep. 
764,  where  it  is  said  that  the  recording  acts 
"rest  upon  a  recognition  of  the  policy  that 


there  shall  somewhere  be  found  a  record 
which  will  disclose  the  state  of  the  title 
of  all  lands  within  the  county.  For  convey- 
ances, mortgages,  leases,  etc.,  resort  Is  had 
to  the  office  of  the  county  recorder,"  etc. 
"•  •  •  The  business  public,  therefore,  has 
a  high  interest  in  the  maintenance  of  such  a 
system  as  will  enable  every  person,  by  the 
ordinary  inquiry — that  Is,  an  examination 
of  the  records — to  ascertain  the  condition 
of  titles." 

.  The  necessity  and  wisdom  of  such  legis- 
lation is  stiU  more  apparent  when  we  con- 
sider the  method  pursued  in  obtaining  loans 
by  mortgage  on  land.  In  the  great  majority 
of  cases  It  is  now  done  through  agents  or 
brokers.  The  notes  and  mortgage  are  tak- 
en in  the  name  of  the  agent  The  notes  he 
transfers  by  indorsement  without  recourse. 
On  the  mortgage  he  signs  both  the  printed 
blank  assignment  and  the  printed  blank  re- 
lease, and  in  this  condition  the  papers  are 
delivered  to  his  cnstomer.  After  this  the 
securities  may,  and  often  do,  pass  from  hand 
to  hand,  frequentiy  being  sent  out  of  the 
state.  In  such  cases,  when  the  mortgage 
Is  satisfied  the  blank  release  is  filled  up,  and 
it  Is  then  entered  of  record  as  the  act  of  the 
mortgagee,  the  agent;  the  real  owner  not 
appearing  of  record  anywhere  in  the  trans- 
action. It  results  that  it  is  exceedingly  diffi- 
cult, sometimes  practically  impossible,  to  as- 
certain the  real  owner  of  the  claim.  To  put 
this  burden  on  those  who  have  other  claims 
upon  the  land,  and  especially  upon  those 
who  have  prior  liens,  Is  unreasonable;  and 
to  require  them,  In  case  of  foreclosure,  to 
ascertain  at  their  peril  the  then  owner  of 
the  Junior  claim,  is  unjust  as  well  as  un- 
reasonable. Much  fairer  is  It  to  require  the 
assignee  of  the  mortgage,  U  he  Is  not  sat- 
isfied to  rest  upon  the  good  faith  of  the  as- 
signor, to  put  Ills  assignment  upon  the  rec- 
ord, so  that  the  world  can  see;  and  this  we 
believe  la  the  purpose  and  the  proper  con- 
struction of  the  amendment  of  April  16, 1888. 
Such  construction  is  In  furtherance  of  the 
purpose  indicated  in  the  citation  from  Coe 
v.  Erb,  supra,  and  entails  no  serious  hard- 
ship upon  any  one.  It  is  but  the  application 
of  an  equitaUe  principle — that  where  one 
of  two  innocent  parties  must  suffer,  the  loss 
should  fall  upon  him  who  has  by  his  negli- 
gence permitted  one  to  repose  confidence  in 
a  public  record  which  falls  to  speak  the 
whole  truth. 

Our  conclusion  finds  support  '^e  think,  In 
the  case  of  Swartz  v.  Lelst  13  Ohio  St.  418. 
It  Is  there  held  that  "where  the  mortgagee, 
retaining  the  legal  interest  in  the  mort- 
gage, subsequentiy  enters  satisfaction  and  a 
discharge  upon  the  record  of  the  mortgage, 
such  discharge  operates  to  cancel  the  record 
of  the  mortgage,  as  against  subsequent  pur- 
chasers and  mortgagees  in  good  faith  and 
without  notice,  and,  as  against  them,  tfa6  as- 
signee of  the  note  cannot  assert  his  equita- 
ble lien."    It  is  true  that  the  statute  au- 
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thorizlng  tbe  entry  of  a  release  npon  the 
mortgage  record  more  fully  expresses  tbe 
purpoae  of  the  Leglslatmw  witii  respect  to 
the  effect  of  such  entry  than  Is  expressed  by 
tbe  clause  which  applies  to  an  assignment  of 
the  mortgage,  but  the  pnrpose  Is  tbe  same. 
It  la  to  secure  a  record  which  will  apprise 
all  Interested  of  the  real  condition  of  tbe 
title  with  respect  to  incumbrances.  In  the 
case  above  cited  the  holder  of  the  note 
(Swartz)  negligently  permitted  the  mortga- 
gee (Little)  to  retain  the  legal  title,  and 
omitted  to  Indicate  upon  the  record  the  fact 
of  his  equitable  title;  thus  leaving  the  lat- 
ter the  power  of  control  over  it.  Lelat,  the 
purchaser,  having  no  reason  to  suspect 
fraud,  was  held  to  be  Justified  in  relying  up- 
on the  record  as  speaking  the  truth,  and 
therefore  in  regarding  the  release  aa  legally 
made.  So  in  the  case  at  bar  the  bank  had 
the  right,  under  the  statute,  to  tiave  Its  as- 
signment entered  of  record,  which  would 
have  been  notice  of  its  equitable  rights  un- 
der the  assignment  to  other  mortgagees  and 
subsequent  purchasers.  The  means  were 
thus  at  its  hand  to  protect  its  owm  interest 
and  to  prevent  others  from  being  misled. 
Ordinary  diligence  required  this.  But  It  neg- 
ligently permitted  the  record  to  Indicate  that 
Buffington  remained  the  owner  of  the  claim, 
and  parties  interested  innocently  relied  upon 
that  record.  We  think  that  the  statute  ju»- 
tlfies  and  that  fair  dealing  requires  the  rule 
that  where  the  recording  act  authorlaes  the 
assignment  of  mortgages  to  be  recorded,  and 
the  assignment  is  duly  entered  of  record, 
Bach  record  shall  be  held  to  be  notice  to 
mortgagees  and  subsequent  purchasers,  but, 
where  such  assignment  is  not  so  entered, 
mortgagees  and  subsequent  purchasers,  in 
the  absence  of  notice  otherwise,  are  Justified 
in  relying  upon  the  record  as  they  find  it, 
and  in  acting  accordingly.  As  in  the  Swartz 
Case  that  party  was  left  to  bear  the  loss,  so 
In  this  case  the  bank  should  be  held  to  bear 
the  loss.  Childs  v.  Childs,  10  Ohio  St  339, 
75  Am.  Dec.  512,  and  Stewa'rt  v.  Johnson,  80 
Ohio  St.  24,  are  dted.  Neither  case  touches 
the  question  we  have  here. 

The  circuit  court  committed  no  error  In 
its  Judgment  aa  to  John  D.  Lamb. 

Kespecting  the  controversy  affecting  the 
plaintiff  in  error,  the  conclusion  hereinbe- 
fore indicated  renders  it  unnecessary  for  ns 
to  dlscnss  the  claims  as  to  expenditures  for 
improvements  and  taxes  and  the  matter  of 
rehta  and  profits.  Plaintiff  in  error  ia  en- 
titled not  only  to  a  Judgment  of  reversal, 
but  to  a  final  Judgment  quieting  his  title 
against  the  bank,  and  dismisBlng  the  petition 
of  the  bank,  and  for  costs,  and  judgment  will 
be  so  entered  accordingly. 

Judgment  reversed,  and  Judgmmt  (or 
plaintiff  in  error. 

DAVIS,  8HATJCK,  FBIOB,  GBBW,  and 
SUMMISlSt  JJ„  concur. 
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BALTIMORE}  ft  O.  R.  CO.  T.  TOIiLT  BRO& 

ft  CO. 

(Supreme  Court  of  Ohio.    Dee.  6,  1904.) 

ooKTRAcrr— lupBovEUXNTS  ON  aAiLB0A.D  Lime— 

STIPtri,A.TION  AS  TO  ALTKKATI0N8— ADTHOBITr 
or     RAIUIOLD     ENOIRKEB  —  hisbkpbxskhta- 

-TJOHS     BT     BAILBOAD  —  PEBrOBUAHCB      WITH 
KNOWUEDOB  Of  FBAUD— WAIVKB. 

1.  The  provlEions  !n  a  contract  that : 

"rhls  contract  shall  in  no  wise  be  affected  by 
verbal  agreements,  or  inferences  from  oon- 
versations  previous  to  or  subsequent  to  its 
execution. 

"All  alterations,  amendments,  or  modificationa 
of  this  contract  In  any  particolar  whatever 
must  be  in  writing. 

"Ko  claims  shall  be  allowed  (or  any  extra 
work  unless  the  same  shall  have  been  done  in 
pursuance  o(  a  writtcm  order  from  the  engineer. 

"The  chief  engineer  may  make  such  allowances 
and  estimates  as  he  deems  just  for  any  loos  or 
damage  to  the  contractor  resulting  from  delaji 
of  any  kind,  whether  caused  by  mllure  to  pro- 
cure right  of  way,  borrow  pits,  or  material  te- 
?ult^ed  to  be  procured  by  tbe  oempany,  «r  to 
oraish  plans,  or  from  aJterations  in  plana,  or 
from  any  other  cause  whatever" — do  not  au- 
thorise such  engineer  to  waive  written  ordera 
for  extra  work,  or  to  make  allowancea  for  loss 
or  damage  resulting  from  the  doisg  of  woik  for 
which  the  price  is  specifically  fixed  by  the  con- 
tract, or  to  bind  his  principal  by  a  parol  modi- 
fication. 

2,  A  party  to  an  executory  contract  procured 
by  false  representations,  who,  after  knowledge 
that  the  representations  are  false  and  fraudu- 
lent, performs,  or,  without  necessity,  com- 
pletes performanoe,  of  the  contract,  and  accepts 
payment  according  to  its  terms,  thereby  waives 
the  fraud. 

(Sjllabua  by  the  Court.) 

Enror  to  Oircoit  Court,  Rkdiland  county. 

Action  by  Jolly  Bros.  &  Gow  against  tbe 
Baltimore  ft  Ohio  Railroad  Gompaqy.  Juds- 
meat  for  plaintiffs,  and  defendant  bringa  er- 
tot.    Reversed. 

In  the  year  1899  the  railroad  company 
planned  extmslve  improvements  upon  a  line 
of  its  road  in  certain  parts  of  the  state  of 
Ohio,  comprising  a  change  of  grade,  a  large 
amount  of  excavating,  and  the  construettng 
of  new  roadbed.  The  amount  of  excavating 
was  estimated  at  400,000  cubic  yards,  238.- 
000  cubic  yards  of  which  was  a  little  nortit 
of  the  village  of  Frederlcktown  In  what  Is 
known  as  the  "Frederidttown  Cut"  It  in- 
vited proposals  for  doing  the  work,  and  <» 
the  lOtb  of  April  entered  Into  a  contract 
therefor  with  Jolly  Broe.  The  contract  was 
on  the  printed  form  of  the  company,  and 
Is  quite  lengthy,  covering  88  pages  of  tl»e 
printed  record.  So  much  of  it  aa  Is  neces- 
sary to  an  uDderatanding  of  the  queattons 
determined  Is  as  follows: 

"(5)  Excavation  will  be  nndaaslfied  and 
so  bid  and  paid  for,  unless  otherwise  speci- 
fied. In  which  case  classification  will  be  made 
in  accordance  with  the  following,  via.: 

"B^rth  win  include  clay,  sand,  loam,  grav- 
el, an  hardpan  tiiat  can  be  ploughed,  and 
all  earthy  matter,  or  earth  containing  looee 
stones,  or  boulders  Intermixed  which  do  not 
exceed  in  slse  three  cubic  feet 
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"No  haul  vrlli  be  allowed,  ax  contractors 
■are  expected  to  make  eucb  personal  exam- 
ination of  the  work  to  be  performed  as  will 
«nable  them  to  make  anch  bids  for  ezeava- 
tlon  and  other  work  as  will  coYer  the  cost 
of  hanllng  tbe  materials  and  the  disposition 
of  the  Same." 

"(2)  Tbe  quantities  of  graduation  and  ma- 
sonry, pillDig,  etc.,  exhibited  to  the  oontraet- 
or  at  the  letting  are  merely  approximate; 
they  fnmlsh  only  general  information  and 
will  in  no  way  govern  or  affect  the  final 
«Btlniate  of  the  work,  which  will  be  made 
«at  npon  Its  completion  from  esact  measure- 
ment and  established  facts,  not  now  in  the 
(KMsesalon  of  anyone,  nor  possible  to  be  ob- 
tained at  tbe  time  of  drawiag  up  these 
spedflcations." 

"(9)  Whoever  lo  this  contract  the  words 
'chief  engtnett'  are  used,  it  wUl  be  tmder- 
stood  to  mean  the  engineer  of  construction; 
4uid  whenever  ttie  word  'engineer'  IS  nsed>  It 
Is  to  be  understood  as  applying  to' the  IbcSI 
or  resident  «iglneer  having  charge  of  the 
particular  work  for  the  time  being." 

"(IS)  All  alterations,  amendments  or  modi- 
flcationB  of  this  contract  in  any  particular 
whatever  must  be  in  writing  and  called  a 
supplement,  which  shall  have  proper  refer- 
ence to  the  contract,  by  date  and  description 
of  work,  and  be  duly  signed,  in  which  sup- 
plem«it  shall  be  fully  described  the  particu- 
lar work  to  be  affected  by  such  alterations, 
amendment  or  modification.'' 

"(15)  No  claims  shall  be  allowed  fOr  any 
«xtra  work  unless  the  same  shall  have  been 
doae  in  pursuance  of  a  written  order  from 
the  engineer,  and  copies  of  such  ordors  must 
be  attached  to  the  bills  of  tbe  contractors 
for  extra  work,  and  no  bill  will  be  entertain- 
ed unless  accompanied  by  such  copy." 

"(17)  Tlie  classification  of  all  excavations, 
masonry,  etc.,  shall  be  made  by  the  engineer, 
or  chief  engineer,  and  their  decision  in^re- 
gturd  to  the  same  shall  be  final  and  binding, 
and  from  it  no  appeal  shall  be  taken. 

"in  lieu  bf  waiving  the  usual  ten  (10^  per 
cent  on  monthly  estimates,  the  contractors 
agree  to  furnish  a  bond  in  the  snm  of  tliir- 
ty  thousand  dollars  ($30,000)  of  a  guarantee 
company  acceptable  to  tbe  said  company  and 
receivers.  Said  bond  shall  be  furnished 
witbbi  thirty  (80)  days  from  date  of  this 
oontmct  and  before  any  money  Is  paid  (» 
account  of  this  contract 

"FVee  txansportetlon  will  also  be  fumfsbed 
to  said  first  parties  from  and  to  Plttsburgli, 
also  on  trans-Ohio  division,  for  sach  mate- 
rials as  are  termed  grading  outfit.  Tbe  rate 
of  three  &)  mills  per  ton  per  mile  will  be 
cbarged  for  all  otbar  materUils  and  supplies 
naed  in  the  construction  of  said  work. 

"The  above  payments  shall  be  made  In  Ite 
fallowiDC  Dumnep— tiiat  IS  to  say,  daring  tbe 
progress  of  tbe  work  and  mrtll  It  is  com{^et- 
ed,  tlMTe  shall  be  a  monttdy  esClttate  made, 
1^  tbe  aDoreeald  englneei%  of  the  quantity, 
dmacter  and  ntoe  «C  ttis  work  dwe  Anrlag 


the  month,  air  since  the  last  monthly  esti- 
mate, to  be  made  by  actual  measurement  or 
simple  estimate,  or  both  combined,  as  by  said 
engineer  may  be  deemed  expedient,  *  *  * 
of  which  value  shall  be  paid  to  said  par- 
ties of  tbe  first  jpart,  at  such  places  as  the 
chief  engineer  may  appoint;  but  it  is  ex- 
pressly agreed  that  the  amounts  of  the  said 
monthly  estimates  shall  in  no  wise  be  deem- 
ed payable  (except  as  determined  by  the  chief 
en^eer),  nor  shall  the  same  be  in  any  man- 
ner assignable  or  transferable,  either  by  the 
act  of  the  parties  of  the  first  part,  or  by 
operation  of  law  as  a  subsisting  debt  or  lia- 
bility of  the  parties  of  the  second  part  mi- 
til  lite  final  estimate  shall  have  been  made 
and  become  -payable  as  hereinafter  provided ; 
and  when  the  said  work  Is  completed  and  so 
accepted  by  the  said  chief  engineer,  there 
shall  be  a  final  estimate  made,  by  the  en- 
gines, of  the  auantlty,  character  and  value 
of  said  work,  agreeably  to  the  terms  of  this 
agreement,  when  tbe  balance  appearing  to 
be  due  to  the  said  parties  of  the  first  part 
shall  be  paid  to  them  upon  their  giving  a  re- 
lease under  seal  to  the  said  company  from  all 
ctaims  or  demands  whatsoever  growing  in 
any  manner  oaf  of  this  agreement  And  It 
Is  further  agreed  between  the  parties  hereto, 
tint  said  monthly  and  final  estimates  Shan' 
not  be  payable,  and  said  parties  of  tbe  first 
part  shall  not  be  entitled  to  receive  any  por- 
tion of  the  said  estimates,  until  said  parties 
of  tbe  first  part  shall  have  paid  in  full  all 
persons  and  laborers  and  subcontractors  in 
the  employ  of  said  parties  in  the  satd  work, 
for  all  work  and  labor  done  up  to  and  includ- 
ing the  date  for  which  the  preceding  esti- 
mate or  estimates  may  have  been  made,  and 
shall  give  evidence  of  such  payment  by  fil- 
ing with  the  chief  engineer  or  engineer  to 
charge,  the  pay  rolls  for  said  laborers  or  per- 
sons, receipted  in  full  by  the  same.  And  it 
Is  further  agreed  that  the  chief  engineer 
shall  have  the  right  at  any  time.  If  he  sees 
fit  of  paying  said  laborers  and  persons  tbe 
amounts  due  them  by  said  parties  of  the 
first  part  and  deducting  the  sums  so  paid 
from  the  amounts  payable  under  said  esti- 
mate. And  it  is  expressly  understood  that 
the  monthly  and  ffiaal  estimates  of  said  en- 
gineer, as  to  the  quantity,  character  and 
value  of  the  work,  shall  be  conclusive  be- 
tween the  parties  to  this  contract,  the  for- 
mer for  tbe  time  being  and  tbe  latter  for  all 
time,  without  further  recourse  or  appeal  (tbe 
monthly  estimates  of  the  engineer  being, 
however,  subject  to  correction  by  him  In  any 
mbsequeot  mcmthly,  or  In  his  final  estimate, 
for  the  reason  that  the  monthly  or  current 
estimates  bdng  merely  made  out  as  basis 
for  payment  on  account  will  necessarily  be 
only  approximately  correct  pains  being  taken, 
however,  to  make  them  as  accurate  as  poscrt- 
ble);  imieBs  the  chief  engineer  may  de«n 
it  proper  at  any  time  to  revise  and  alter  the 
monthly  or  final  estimate  of  said  engineer, 
la  which  event  tlie  estfinats  of  said  tUet 
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engineer  shall  be  substituted -to  all  Intents 
and  purposes,  in  place  of  the  estimate  of  said 
engineer,  and  shall  be  final  and  conclusive 
on  the  parties,  without  further  recourse  or 
appeal,  it  being,  however,  wholly  optional 
with  the  said  chief  engineer  to  exercise  such 
power  of  revision  or  not 

"And  It  is  mutually  agreed  and  distinctly 
understood,  that  the  decision  of  the  chief 
engineer  shall  be  final  and  conclusive  in  any 
dispute  which  may  arise  between  the  parties 
to  this  agreement  relative  to  or  touching  the 
same;  and  each  and  every  one  of  said  par- 
ties do  hereby  waive  any  right  of  action,  suit 
or  suits,  or  other  remedy  in  law  or  other- 
wise, by  virtue  of  the  covenants  and  provi- 
sions herein,  so  that  the  decision  of  said  chief 
engineer,  shall  In  the  nature  of  an  award,  be 
final  and  conclusive  on  the  rights  and  claims 
of  said  parties. 

"Before  signing  the  foregoing  contract,  the 
undersigned  contractors  have  carefully  read 
the  same,  and  understand  all  the  provisions 
thereof.  Jolly  Bros.  &  Co. 

"By  J.  K.  Jolly." 

Jolly  Bros,  commenced  the  work  some  time 
in  May,  1899,  and  continued  at  it  nntil  Feb- 
ruary, 1900,  when  they  quit,  and  commen- 
ced an  action  against  the  railroad  company 
for  damages.  The  first  cause  of  action,  as 
set  out  in  the  amended  petition,  omitting  the 
averments  that  the  plaintiffs  are  partners 
and  the  defendant  a  corporatl(m,  is  as  fol- 
lows: 

"The  said  defendant,  on  and  prior  to  the 
10th  day  of  April,  18019,  proposed  changing 
the  grades  of  the  said  railroad  track  from 
station  550  to  station  700,  near  the  village 
of  Utica,  and  from  station  900  to  station 
1140,  near  said  station  of  Hunt,  and  from 
station  1340  to  station  1410,  near  the  city  of 
Mt.  Vernon,  and  also  from  station  1690  to 
station  1900,  near  said  village  of  Frederick- 
town,  on  what  was  known  and  called  the 
lAke  Erie  Division'  of  the  said  railroad  com- 
pany. In  pursuance  of  said  object  the  said 
defendant  sent  an  Invitation  to  the  said 
plaintiffs  to  bid  on  the  work  of  said  con- 
struction, and  in  accordance  with  the  said 
request  of  said  defendant  the  said  plaintiffs 
came  to  Zanesvllle,  Ohio,"  and  met  the  offl- 
dalB  and  agents  representing  the  said  rail- 
road company,  and  with  the  said  agents  and 
officials  they  passed  over  and  casually  exam- 
ined the  said  proposed  improvement  desired 
to  be  made  by  the  said  defendant  That  the 
said  work  consisted  in  changing  the  grade 
of  the  said  railroad  from  and  between  the 
stations  hereinbefore  stated,  in  constructing 
a  roadbed,  and  in  making  certain  excava- 
tions, which  necessitated  a  large  amount  of 
work  and  labor.  One  David  Lee  was  the 
engineer  of  maintenance  of  way  on  said  Lake 
Erie  Division,  and  one  A.  M.  Kinsmen  was 
the  engineer  of  construction  on  said  Lake 
Brie  Division.  Said  Lee  and  Kinsman  were 
the  duly  authorized  agents  of  the  said  de- 
fendant, and  represented  said  defendant  In 


said  proposed  Improvement  &nd  in  making 
representations  on  behalf  of  said  company 
with  reference  to  the  character  of  said  pro- 
posed improvement  and  in  entering  into  a 
contract  for  the  same  with  said  plaintiffs. 
Said  Lee  and  Kinsman  were  each  well  ac- 
quainted with  the  cbaractor  of  the  material 
to .  be  excavated  and  removed,  and  from 
which  the  roadbed  was  to  be  conatmcted. 
At  the  time  plaintiffs  made  a  casual  exam- 
ination of  the  said  proposed  ImproTement 
the  ground  was  frozen,  and  covered  with 
snow,  and  along  much  of  the  said  improve- 
ment the  excavation  to  be  made  was  from 
thirty  to  forty  feet  deep,  and  plaintiffs  were 
compelled  to  and  did  rely  upon  the  represen- 
tations of  the  said  agents  of  the  said  de- 
fendant as  to  the  Icind  and  character  of  the 
material  to  be  excavated  and  ronoved. 
Plaintiffs  inquired  of  said  agents  of  said 
defendant  as  to  the  kind  and  character  of 
said  material  so  to  be  excavated  and  re- 
moved, and  said  agents  informed  plaintiffs 
that  where  said  excavation  was  the  deepest 
north  of  the  village  of  Fredericktown  on  said 
Lake  Elrie  Division  that  the  material  was  diy 
bank  gravel,  easy  to  be  excavated  and  remov- 
ed; that  near  Hunt  Station  on  said  Lake 
Erie  Division,  which  was  about  eight  miles 
south  of  Mt  Vernon,  there  was  some  hard- 
pan,  but  almost  all  of  said  material  to  be 
removed  south  of  the  city  of  Mt  Vernon  was 
gravel,  sand,  or  loam.  Said  agents  of  said 
defendant  for  the  purpose  of  inducing  plain- 
tiffs to  enter  into  a  written  contract  with 
said  defendant  falsely  and  fraudulently  rQ>- 
resented  to  plaintiffs  that  not  only  was  the 
material  to  be  excavated  and  removed  north 
of  said  village  of  Ftedericktown  dry  bank 
gravel,  but  that  there  was  no  water  to  inter- 
fere with  said  piroposed  Improvement  or  the 
removal  of  said  material  and  the  construc- 
tion of  said  roadbed.  They  further  repre- 
sented to  plaintiffs  that  the  defendant  had 
made  a  careful  examination  of  said  material 
so  to  be  excavated  and  removed  north  of  said 
village  of  Fredericktown;  that  they  had  caus- 
ed test  holes  to  be  dug  along  the  tine  of  said 
proposed  improvement  to  ascertain  the  kind 
and.  character  of  said  material,  and  that  it 
was  dry  bank  gravel.  Plaintiffs  further  aver 
the  fact  to  be  that  it  was  true  that  said  de- 
fendant had  caused  test  holes  to  be  dug 
along  the  line  of  said  proposed  improvement 
to  ascertain  the  kind  and  character  of  the  ma- 
terial to  be  excavated  and  removed,  and  the 
defendant  did  know  the  kind  and  character 
of  said  material,  but  defendant  by  and 
through  its  said  agents,  falsely  and  fraudu- 
lently represented  to  plaintiffs  that  said  ma- 
terial to  berr  removed  was  dry  bank  gravel, 
and  that  there  was  no  water  to  interfere 
with  the  excavation  and  removal  of  said  ma- 
terial, when  In  truth  and  fact  said  material 
to  be  removed  was  blue  mud,  qoicksaiid,  and 
wet  exoavation;  and  said  defendant  thorough 
its  said  agents,  so  falsely  and  fraudulently 
r^reoented  the  facts  to  be^  as  hertinbefore 
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set  forth,  that  there  was  no  water  to  Inter- 
fere with  said  excayation  and  removal  of 
eald  material,  and  that  the  same  was  dry 
bank  gravel,  to  Induce  plaintiffs  to  enter  Into 
a  written  contract  with  defendant  at  a  price 
for  said  work  greatly  below  the  value  of 
the  same;  and '  plaintiffs  did  rely  upon  said 
false  representations,  and  did  enter  into  a 
written  contract  with  said  defendant  on  the 
10th  day  of  April,  1899,  relying  wholly  and 
entirely  upon  the  said  false  and  fraudulent 
representations  of  the  said  agents  of  the  de- 
fendant, and  agreed  to  excavate  and  re- 
move said  material  at  the  price  of  seven- 
teen and  one-half  cents  per  cubic  yard;  that 
said  sum  of  seventeen  and  one^half  cents 
per  cubic  yard  was  a  fair  and  reasonable 
price  tor  the  excavation  and  removal  of  dry 
bank  gravel  or  sand  and  loam,  but  was  not 
a  fair  and  reasonable  price  for  bine  mud, 
quicksand,  and  wet  excavation. 

"Plaintiffs  further  say  that,  relying  upon 
said  false  and  fraudulent  representations 
of  said  agents  of  said  defendant,  that  In 
the  month  of  May,  1899,  at  great  expense, 
and  with  a  large  force  of  men  and  teams, 
and  with  three  steam  shovels,  six  small  lo- 
comotives, 250  cars,  and  the  necessary  picks; 
shovels,  and  tools,' they  commenced  work  on 
said  proposed  Improvement,  and  proceeded 
diligently  to  complete  the  same;'  that  on  or 
about  the  20th  day  of  May,  1899,  In  the  proB- 
ecntlon  of  said  work  north  of  the  village  of 
Fredericktown  they  ascertained  for  the  first 
time  that  said  representations  so  made  by 
said  Lee  and .  Kinsman  with  reference  to 
the  kind  and  character  of  the  said  material 
so  to  be  removed  and  the  condition  and 
qaantlty  of  the  water  which  permeated  a 
large  part  of  the  said  material  was  false. 
Instead  of  said  material  so  to  be  excavated 
and  removed  north  of  said  village  of  Freder- 
icktown being  dry  bank  gravel,  the  greater 
part  of  it  was  blue  mud,  quicksand,  and  wet 
excavation;  and  In  attempting  to  excavate 
and  remove  the  same  It  adhered  to  the  dip- 
pers of  the  steam  shovels,  and  was  dlfflcnlt 
to  load  into  the  cats  and  difficult  to  dump 
from  the  cars,  for  the  reason  that  It  ad- 
hered to  said  dippers  and  the-  said  cars,  and 
often  intermingled  with  said  blue  mud  was 
large  chunks  of  a  very  hard  substance  that 
could  not  be  removed  in  the  dippers  on  the 
steam  shovels,  and  much  of '  the  time  the 
men  In  performing  said  work  were  com- 
pelled to  and  did  worii  in  water  and  mud 
above  their  knees;  and  Instead  of  the  usual 
number  of  fonr  men  working  in  advance  of 
tbe  steam  shovels,  to  each  shovel,  plaintiffs 
were  required  to  have  and  did  have  eight 
men  so  working  In  mud,  water,  and  quick- 
sand. 

"As  soon  as  plaintiffs  ascertained  that  the 
said  representations  so  made  by  the  said 
agents  of  said  defendant  with  reference  t» 
tbe  kind  and  character  of  said  material  to 
be  excavated  and  removed  were  false,  they 
at  once  notified  A.  M.  Kinsman,  who  was 


the  Said  agent  of  said  defendant,  and  who 
was  duly  authorized  by  the  said  defendant 
to  enter  into  the  said  written  contract  with 
plaintiffs,  and  who  was  duly  authorized  to 
make  and  enter  into  contracts  with  said 
plaintiffs  for  the  performance  of  said  work, 
and  who  had  entered  into  said  written  con- 
tract on  behalf  of  said  defendant  with  said 
plaintiff,  plaintiffs  notified  said  Kinsman 
that  the  kind  and  character  of  said  material 
80  to  be  removed  north  of  said  village  of 
Fredericktown  was  not  dry  bank  gravel,  as 
represented  by  him  and  said '  David  Lee, 
but  was  blue  mud,  quicksand,  and  tret  exca- 
vation; and  said  A.  M.  Kinsman,  on  or 
about  the  1st  day  of  June,  1899,  with  plain- 
tiffs, went  over  said  work  that  was  being 
performed  by  pjalntiffs  north  of  said  village 
of  Fredericktown,  and  plaintiffs  then  notified 
said  Kinsman  that  they  had  been  greatly 
damaged  by  said  false  representations,  and 
that  they  would  abandon  said  work  and 
contract  and  claim  damages  for  the  ^aud 
perpetrated  upon  them.  Said  Kinsman  then 
and  there  Informed  plaintiffs  that  tbe  ma- 
terial that  they  were  removing  north  of  said 
village  of  Fredericktown  was  not  at  repre- 
sented by  him  and  said  David  Lee  to  plain- 
tiffs, and  If  they  would  continue  the  work 
that  they  should  be  paid  for  the  excavation 
and  removal  of  tbe  said  material  what  tbe 
same  was  reasonably  worth;  and  he'  fur- 
ther stated  to  plaintiffs  on  or  abont  the  1st 
day  of  June,  1899,  that  if  they  would  con- 
tinue the  performance  of  said  work,  and  ex- 
cavate and  remove  said  material,  that  he 
would  see  that  they  were  allowed  what  the 
same  was  reasonably  worth,  together  with 
other  material  removed  and  excavated  by 
them,  and  that  they  should  be  paid  therefor 
between  the  10th  and  15th  of  each  month 
for  the  amount  of  the  material  excavated 
and  removed  on  the  preceding  month.  Plain- 
tiffs further  say  they  relied  on  this  new 
promise  so  made  by  the  said  A.  M.  Kins- 
man, and  he  was  dnly  authorized  to  make 
said  promise.  He  was  tbe  agent  of  said 
company  that  had  entered  into  tbe  written 
contract  with  plaintiffs  on  behalf  of  said 
defendant,  and  was  duly  authorized  to  make 
allowances  to  plaintiffs  for  any  and  all 
work  performed  by  them  what  tbe  same 
was  fairly  and  reasonably  worth.  Plain- 
tiffs, relying  upon  said  promise,  continued 
In  the  performance  of  said  work  thereafter, 
but  were  not  allowed  by  the  said  defendant, 
or  the  said  A.  M.  Kinsman,  as  Its  agent, 
what  the  said  work  was  reasonably  woiUi, 
nor  were  they  allowed  any  extra  amount 
for  the  removal  of  said  blue  mud,  quicksand, 
and  wet  excavation.  Plaintiffs  repeatedly 
called  npon  said  A.  M.  Kinsman,  and  re-, 
quested  that  they  be  paid  for  the  said  work 
so  performed,  and  In  the  month  of  October, 
1899,  said  Kinsman  promised  plaintiffs  that 
they  should  be  allowed  for  the  same  In  the 
month  of  November,  1899,  but  defendant  did 
not  allow  plaintiffs  for  said  work.    Plain tIffB 
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eontlBiNd  In  tiie  prosecation  of  uld  woik 
tliroogb  tbe  month  of  December,  1880.  Bald 
EUnBmui,  for  said  montb  of  December,  1899, 
made  an  allowance  to  apply  on  work  done 
In  montb  of  December,  1899,  the  sum  of  fl,- 
964.06,  whlcb  he  promised  woald  be  paid 
on  or  before  the  15th  day  of  January,  1900, 
but  no  part  of  the  same  waa  paid.  Plalntlffa 
continued  the  proeecotlon  of  aald  work 
through  tbe  month  ef  January,  1900,  and  tbe 
said  Kinsman  again  informed  plaintiffs  tbat 
he  bad  made  another  estimate  to  apply  on 
tiiebr  said  work  ot  |1,273.75  for  the  said 
woik  dABe  In  the  month  of  January,  1900, 
which  would  be  paid  on  or  before  the  15th 
day  of  February,  1900,  but  no  part  of  the 
same  was  paid.  PlalntiffB  frequently  de- 
manded payment  not  only  of  said  two  sev- 
eral estlmatea  for  the  month  of  December, 
1899,  and  the  month  i>f  Januaiy,  VdOO, 
amounting  to  13,227.80,  but  also  for  tbe 
whole  amount  due  them  for  said  work  so 
performed  for  aald  defendant  under  said 
▼erbal  contisct  eo  made  with  said  A.  M. 
Klnman,  bat  said  defendant  refused  to  pay 
the  same,  or  any  part  of  tbe  same,  and  has 
ever  since  refused  to  pay  the  same,  or  any 
part  of  the  same.  Plaintiffs  notlfled  defead- 
ant  that  they  would  not  complete  said  work, 
and  would  raneve  their  grading  outfit  from 
the  tnine,  unless  defendant  paid  them  for 
the  work  they  had  already  performed,  but 
defendant  refofied  to  pay  plaintiffs  the 
amount  due  them,  or  any  part  of  it,  and 
thereupon  plaintiffs  quit  said  work,  and  rer 
moved  their  grading  outfit  from  the  same. 

'Plaintiffs  further  say  that  they  excavated 
and  removed  in  the  ynttk  of  said  improve- 
ment and  in  the  construction  of  said  road- 
bed 840,000  cubic  yards  of  material,  of  which 
26,800  cubic  yards  was  called  bardpan  by  the 
said  A.  M.  Kinsman,  and  an  allowance  of 
22  cents  per  cubic  yard  was  made  for  the 
same  by  the  said  A.  M.  Kinnnan,  or  $6,786 
for  tbe  excavation  and  removal  of  tbe  said 
26,800  cable  yards  of  bardpan;  4,400  cubic 
yards  of  loose  rock  or  shale,  which  was 
fairly  and  reasonably  worth  28  cents  per  cu- 
bic yard,  or  $1,282,  ft>r  tlie  escavatlon  and 
removal  of  the  said  4,400  cubic  yards  of  loose 
rock;  174,080  cubic  yards  of  earth,  gravel, 
sand,  and  loam,  which  was  fabiy  and  rea- 
sonably worth  17%  cents  per  cubic  yard,  or 
$30,456.26  for  the  excavation  and  removal  of 
said  174,080  cnUc  yards  of  earth,  gravel,  and 
loam;  4,870  cnbie  yards  of  solid  rock,  which 
was  worth  60  cents  per  cubic  yard,  or  $2,- 
185  for  the  excavation  and  removal  of  tbe 
said  4,870  cubic  yards  of  solid  rock.  Plain- 
tiffs further  say  that  under  the  verbal  con- 
tract so  made  by  said  A.  M.  Kinsman  on  or 
about  the  let  day  of  June,  1899,  tbey  exca- 
vated and  removed  130,000  cubic  yards  of 
tdue  mud,  quicksand,  and  wet  excavation, 
which  was  fairly  and  reasonably  worth  40 
cents  per  cubic  yard  for  tbe  removal  of  said 
blue  mud,  quicksand,  and  wet  excavathm, 
and  tto  removal  of  said  180^000  cvblo  yard* 


was  wortii  the  sum  of  $52,000.  of  which 
$10,278.95  was  paid  on  account  of  said  exca- 
vation and  removal  of  blue  mud.  quicksand, 
and  wet  excavation,  leaving  remaining  dn« 
and  unpaid  for  said  180,000  cubic  yards  of 
blue  mud,  quicksand,  and  wet  excavation  tbe 
sum  of  $41,721.00;  and  tbe  total  amount  of 
said  material  of  all  kinds  ao  removed  by 
them  in  the  construction  of  said  wortt  wu ' 
fairly  end  reasonably  worth  $91,658.26,  which 
waa  all  due  and  payable  oo  4V  before  the  ISth 
day  of  February,  1900.  Plaintiffs  farther 
say  that  they  received  from  time  to  time 
from  aald  defendant,  to  aitply  on  said  woric 
so  performed  by  them,  the  sum  of  $49,967.20, 
and  that  there  is  a  balance  due  them  from 
said  defendant  for  said  work  tbe  sum  of  $41,- 
721.06,  In  additlop  to  the  December,  ISGO, 
estimate  of  $1,954.05  and  the  estimate  of 
January,  1906,  of  $1,273.75,  with  interest 
thereon  from  February  16^  1900^  for  which 
they  pray  judgment" 

The  second  cause  of  action  was  for  $2,- 
014.20  for  extra  work  and  mateilaL . 

The  third  cause  of  action  was  for  $400,  re- 
tained for  freight  on  the  grading  outfit 

The  fourth  cause  of  action  was  for  dam- 
ages in  tbe  sum  of  $2,200  for  not  peimlttiiig 
plaintiffs  to  perform  a  contract  for  excavat- 
ing made  With  the  defendant  on  Hay  1ft 
Ifige,  and  the  wlwle  amount  prayed  for  was 
$49,668.12. 

Tbe  railroad  company  answered  as  M- 
lews; 

"The  defendant  also  adm!t»  that  tbe  said 
David  Lee  and  die  said  A.  M.  Kinanan  held 
offices  on  said  Lake  Brie  Division,  as  stated 
in  said  amended  petition,  but  It  denied  tbat 
the  said  Lee  and  Kinsman  bad  any  authority 
to  make  any  representatiens  to  tbe  said  plain- 
tiffs with  reference  to  the  work  upon  which 
they  wet«  about  to  bid,  and  it  denies  tint 
tbe  said  Lee  and  B^lnsman  made  any  such 
representati(ms.  And  the  defendant  avers 
that  no  agent  or  i^cer  of  tbe  said  defend- 
ant had  any  authority  to  make  any  repre- 
sentationfl  or  statements  with  regard  to  the 
work  which  was  to  be  done,  except  such  as 
were  contained  in  tbe  contract  ^ich  was 
signed  by  tbe  said  plaintiffs  and  this  defend- 
ant in  duplicate,  one  of  which  has  at  all 
times  been  and  now  is  in  the  possession  of 
the  plaintiffs  and  tbe  other  in  tbe  poeseasiaa 
of  this  defendant  the  terms  of  which  were 
to  some  extent  explained  by  the  said  David 
Lee  to  the  said  plaintiffs,  and  as  a  resnit  of 
such  explanation  the  bid  of  the  said  plaintiffs 
tor  said  work  was  increased  In  seveml  par- 
ticulars. And  the  said  dOTendant  says  that 
It  la  not  true  tbat  the  said  plataitiflS  were 
compelled  to  rely  and  did  rely  upon  any 
statements  made  by  It  or  any  of  its  ofiOeen 
ear  agents  with  reference  to  tbe  character  of 
tbe  earth  to.  be  removed  in  the  perfOrmanee 
«f  tbedr  Said  contract  And  tbe  defendant 
soys  that  the  test  holes  referred  to  in  said 
amended  petition  were  not  made  fOr  tlie  pur- 
pose tbte<ein  stated,  but  for  an  entirely  dif- 
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ferent  poipoae.  Aad  tbe  defendant  sayB  that 
ao  rvreoentatiiQOS,  true  or  otherwise,  were 
•othoriKd  by  this  defieodaot,  a«d  none  auch 
were  Biade  under  Its  antbority.  Aad  the  de- 
fendant says  that  tbe  said  plaintiffs  did  not 
rely  upon  such  representations,  and  had  no 
anthotlty,  «s  they  were  advlsad,  to  rely  npon 
any  soch  representations.  And  tbe  defend- 
ant says  that  It  la  not  trse  that  said  plain- 
tiffin  on  or  about  tbe  date  named  in  said 
amended  petition,  dlsoorered  the  kind  aad 
character  of  the  jnaterlal  to  be  removed  nn- 
der  their  said  co^/traot,  and  tt  says  that.  If 
snch  la  tbe  fact,  that  It  was  owing  to  the 
uegllgeoee  and  want  of  proper  care  upon  the 
part  of  th«  said  plaintiffs  in  Uddlag  upon 
the  said  wmk  without  bavlag  full  knowledge 
with  reference  to  snch  kind  and  character  of 
material.  And  the  said  defendant  denies 
each  and  all  of  the  other  averments  contain* 
ed  tn  said  amended  petition^  and  says  that 
the  same  are  not  Jtrae.  And  the  defendant 
further  avers  and  says  that  the  said  plain* 
tub,  wttbent  the  consent  of  this  defendant, 
and  without  any  excuse  for  so  doing,  aban- 
doned tbe  perfonnance  of  their  said  contact, 
and  Eefnsed  to  proceed  with  or  complete  the 
same,  and  that  they  are  not,  therefore,  en- 
titled to  recover  anything  by  reason  of  any 
of  the  matters  avvecced  in  said  amended  peti- 
tion. And  for  answer  to  the  second  cause  of 
action  contained  In  said  amended  petition  tlie 
said  defendant  says  that  the  said  A.  M.  Kins- 
man had  no  authority  to  oaake  a  contract 
with  said  ylalDtlffs  for  tbe  extra  work  re- 
ferred to  in  said  cause  of  action,  and  It  de- 
nies that  lie  made  any  such  contract  And 
for.  answer  to  tbe  third  cause  of  action  con- 
tained In  said  amended  petition  the  defend- 
ant denies  each  and  all  of  the'  averments 
therein  contained.  And  for  answer  to  the 
fourth  cause  of  action  contained  in  said 
amended  petition  the  said  defendant,  admit- 
ting the  execution  of  the  contract  referred  to 
therein,  and  the  commencement  by  the  said 
plaintiffs  of  work  thereunder,  denies  each 
and  aU  of  tlie  other  averments  therein  con- 
tained, and  says  that  the. same  are  not  true." 
The  jury  found  for  the  plaintiffs  on  the 
first  cause  of  action,  $42,S26.16;  on  the  sec- 
OBd,  $2,261.88;  on  tbe  third,  $454.13;  and  on 
the  fourth,  $1,505.01.  Motion  for  new  trial 
was  made  and  ov^uled,  and  Judgment  en- 
tered on  the  verdict  The  circuit  court  found 
tbe  jndgment  excessive  in  the  amount  found 
dne  on  flie  third  cause  of  acUon,  and  as  to 
all  but  $354.13  of  tbe  amount  found  due  on 
tbe  fourth,  and,  upon  the  plaintUfs  entering  a 
remittitur  of  those  amounts,  tbe  Judgment  as 
to  the  remainder  was  affirmed. 

7.  A.  Dm1>an  and  CummiugB.  McBrtde  ft 
'Wolfe,  for  plaintiff  In  error,  tenner  ft  Wei- 
don  and  Ij.  O.  BtDlwell,'  for'  defendants  la 
emr. 

BtTKttKBS,  3.  (after  stating  fbe  facts).  It 
to  dUBcDlt  to  determine  from  the  charge  of 


the  court  and  tlie  argnntenta  of  oonnael 
whether  this  was  an  action  for  damages  for 
false  representations  or  an  action  for  tlie 
amount  doe  under  a  written  contract  as  svb- 
se«nently  ntodlfied  by  parol,  tlie  alleged 
fraudulent  reipreaentatlons  being  set  ont 
merely  to  show  a  oonsldwation  for  the  modi- 
fication. Conceding  that  a  pariy  may,  wlth- 
oat  electing  to  p«r>iie  one  of  two  remedies, 
plead  the  facts  and  recover  whatever  he  may 
lie  -entitled  to  under  the  proof  (a  course 
qometliaeB  as  dlfilcalt  to  pursue  as  to  try  to 
sit  upon  two  chairs).  It  becomes  necessary  to 
consider  whether  npco  -either  theory  be  is 
entitled  to  recover.  It  te  manifest  from  the 
petition  that  Jolly  Bros,  based  their  claim 
«n  the  parol  contract  They  aver  tliat  up- 
on ascerteiidng  that  they  {lad  been  deceived 
as  to  tbe  'Character  of  the  material  in  ttie 
ttg  cat,  tbe^  aotifled  iirinBmiwn  that  tliey 
woald  abandon  tbe  contract  and  claim  dam- 
aees  for  tbe  frand  thait  had  heoa  po^etzat- 
ed  upon  them.  Thai:  Kinsman  then  prom* 
Ised  that>  If  they  would  continue  the  work, 
thay  should  he  paid  for  the  excavating  of 
tbe  material  ot  which  ttiey  oonqdalned  what 
the  same  was  reasonably  worth,  aad  that 
th^  sbonld  he  paid  for  that  and  other  work 
done  by  them  between  the  10th  and  15tb  of 
each  month  for  the  work  i^onerta  the  preced- 
ing month.  That  they  relied  upon  that  prom- 
ise, and  performed  the  work  "under  said  ver- 
bai  contract  so  made,"  and  that  they  anlt 
the  wfric  because  the  railroad  company  fail- 
ed to  pay  them  the  atnonnt  due  Under  this 
new  contract  That  this  Is  so  Is  manifest 
also  from  the  fact  that  such  a  contract 
would  waive  the  fraud.  Robb  v.  'Vos,  156  U. 
8.  18,  15  Sup.  Ct  4,  39  li.  Ed.  S2;  McLean 
V.  Clapp,  141  U.  8.  429,  12  Sup.  Ct  29,  35 
L.  Ed.  804;  Pintard  v.  Martin,  I  Smedes  & 
M.  Ch.  126.  The  eonrt  Instructed  the  Jury 
that  the  auit  was  not  upon  the  contract 
but  for  fraud,  and  then  charged  tbem  that 
if  they  found  for  plaintiffs  on  the  fraud,  and 
that  this  new  arrangement  had  been  made, 
they  should  allow  plalnttfls  for  the  material, 
as  to  which  tbe  price  was  changed,  removed 
by  them,  whatsit  was  reasonably  worth  to 
remove  it  not  exceeding  40  cents  per  cubic 
yard.  The  court  also,  at  the  request  of  plain- 
tiffs' counsel,  gave  the  Jury  the  following 
instruction:  "If  the  Jury  find  by  a  pre- 
ponderance or  the  evidence  that  tbe  defend- 
ant by  Its  authorized  agents,  agreed  to  pay 
plaintiffs  for  the  material,  excavated  and 
removed  by  them  on  or  before  tbe  15th  day 
of  each  succeeding  month,  and  defendant  re- 
fused to  comply  with  said  contract  and  pay 
plaintiffs  in  accordance  with  the  terms  there- 
of, then  plaintiffs  were  authorized  to  quit 
said  work,  and  the  defendant  would  be  lia- 
ble to  them  for  ail  the  work  performed  by 
plaintiffs  under  said  contract"  Assuming 
tliat  the  plaintiffs  could  recover  for  tbe  al- 
leged false  representations,  the  direction  of 
the  court  that  the  Jury  should  allow  plain- 
tiffs what  It  was  reasonably  worth  to  remove 
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the  bine  mud,  not  exceedlnx  40  cents  per 
cubic  yard,  was  perhaps  not  prejudicial  to 
the  railroad'  company. 

Conceding,  hut  not  deciding,  that  the  acts 
of  an  agent,  within  the  scope  of  the  author- 
ity apparently  incident  to  the  position  be 
holds,  are  deemed  the  acts  of  the  principal^ 
and  that  a  stipjilation  in  a  written  contract 
that  it  shall  not  be  affected  by  Inferences 
from  conversations  previous  to  its  execution, 
will  not  shield  a  party  from  his  false  rep^ 
resentations  (in  other  words,  that  the  Balti- 
more &  Ohio  Railroad  Company  is  botmd  by 
a  contract  made  in  its  name  by  an  agent  hay- 
ing apparent  authority  to  make  the  contract, 
and  is  responsible  for  his  false  representa- 
tions respecting  the  subject  of  the  contract 
notwithstanding  a  stipulation  therein  that 
the  contract  is  not  to  be  affected  b^  Infer* 
ences  firom  conversations),  and  conceding  al- 
so that  a  failure  to  make  payments  at  the 
time  stipulated  in  the  contract  would  re- 
lieve the  other  party  from  the  obligation  to 
go  on-^we  proceed  to  Inquire  what  author- 
ity,- real  or  apparent,  Kinsman  had  to  con- 
tract for  the  Baltimore  &  Ohio  Railroad 
Conipany. 

The  negotiations  resulting  In  this  contract 
were  between  Jolly  Bros,  and  Joseph  M. 
Oraham  and  David  Lee  on  the  part  of  the 
railroad  company.  Graham  was  superin- 
tendent of  the  Trans-Ohio  Division,  and 
afterward  chief  engineer.  Lee  was  engineer 
of  maintenance  of  way  on  that  dltision. 
Oraham  says  he  got  his  authority  to  make 
the  contract  from  Underwood,  the  general 
manager;  and  after  the  negotiations  were 
closed,  after  Jolly  Bros,  had  submitted  one 
bid  on  April  1st,  and  then  another,  and  had 
modified  that  on  April  5tb,  the  question  of 
accepting  their  bid  was  considered,  and  .a 
day  or  two  before  April  10th  Graham  direct- 
ed Lee  to  enter  into  the  contract,  and  Lee  di- 
rected Kinsman  to  sign  the  company's  name 
to  the  contract,  which  he  did.  Kinsman  had 
been  in  the  employ  of  the  company  only  a 
few  weeks,  and  had  seen  the  location  of 
the  Improvements  but  once,  and  that  from 
the  rear  coach  of  a  train  on  his  way  over 
the  road.  The  company,  at  the  time,  had 
no  chief  engineer.  Kinsman  was  to  be  en- 
gineer in  charge  of  the  construction  of  these 
improvements,  and  the  printed  form  of  con- 
tract was  changed  by  a  provision  to  the  ef- 
fect that  whenever  the  words  "chief  engi- 
neer" were  used  they  should  be  understood 
to  mean  the  engineer  Of  construction.  Noth- 
ing had  occurred  prior  to  the  execution  of 
this  contract  to  warrant  an  Inference  that 
Kinsman  had  authority  to  contract  for  the 
Baltimore  &  Ohio  Railroad  Company,  and 
plaintiffs'  counsel  do  not  so  contend.  So 
that  the  question  Is  as  to  the  extent  of  Kins- 
man's powers  as  delimited  by  the  contract, 
and  tte  contention  of  plaintiffs'  coibisel  Is: 
that  Kinsman  had  the  authority  of  the  chief 
engineer.  That  by  the  terms  of  the  con- 
tract:   '^Tbe  chief  engineer  may  make  such 


allowances  and  estUnates  as  he  deems  }ust 
for  an^  loss  or  damage  to  the  contractor  re- 
sulting from  delays  of  any  kind,  whether 
caused  by  failure  to  procure  right  of  way, 
borrow  pits,  or  materials  required  to  be  pro- 
cured by  the  company,  or  to  furnish  plansi 
or  from  alterations  in  plans,  or  from  any  oth- 
«  cause  whatever;  and  it  is  expressly  un- 
derstood that  the  cohtractor  agrees  to  accept 
such  allowances  and  estimates  in  full  satis- 
faction of  such  loss  or  damage,  the  decision 
of  the  chief  engineer  as  to  the  amonnt  of 
such  loss  or- damage  being  final  and  conclu- 
sive and  binding  on  both  parties.  (17)  The 
classlflcatlbn  of  all  excavations,  masonry, 
etc.,  shall  be  made  by  the  engtneerl  or  chief 
engineer,  and  their  decision  in  regard  to  the 
same  shall  be  final  and  binding,  and  from 
it  no  appeal  shall  be  taken.  And  it  is  mu- 
tually agreed  and  distinctly  understood,  that 
the  decision  of  the  chief  engineer  shall  be 
final  and  conclusive  In  any  dispute  which 
may  arise  betweoi  the  parties  to  this  agree- 
ment relative  to  or  touching  the  same;  and 
each  and  every  one  of  said  parties  do  hereby 
waive  any  right  of  action,  suit  or  suits,  or 
other  remedy  in  law  or  otherwise,  by  virtue 
of  the  covenants  and  provisions  herein,  so 
that  the  decision  of  said  chief  engineer,  shall 
in  the  nature  of  an  award,  l>e  final  and  con- 
clusive on  the  rights  and  claims  of  said  pai^ 
ties."  That  these  provisions  Invested  him 
with  authority  to  decide  disputes,  to  deter- 
mine the  classification  of  the  blue  mud,  and. 
notwithstanding  technically  It  fell  under  the 
classification  "earth  excavation,"  to  place  it 
in  a  more  expensive  class.  But  clearly  this 
Is  authority  only  to  decide  disputes  and  to 
make  allowances  for  loss  or  damages  grow- 
ing out  of  the  performance  of  the  contract, 
and  not  authority  to  make  new  contracts.  It 
gave  him  no  authority  to  decide  that  the 
contract  was  voidable  because  of  false  rep- 
resentations, and  It  would  be  surprising  that 
u  contract  which  the  superior  officers  of  the 
company  had  thought  It  Important  to  hedge 
with  so  many  provisions  might  be  set  aside 
by  the  engineer  of  construction,  and  the  com- 
pany be  bound  by  one  simply  to  pay  whatev- 
er the  work  was  reasonably  worth.  And  an 
agreement  by  Kinsman  to  put  work  admit- 
ted to  belong,  under  the  specifications,  to 
one  class  in  a  higher  class,  would  be  a  fraud 
on,  and  not  binding  upon,  the  company. 

It  follows  that  there  could  be  no  recovery 
on  the  alleged  parol  contract,  and  the  next 
question  to  be  determined  Is  whether  the 
Judgment  can  be  upheld  on  the  basis  of 
damages  for  false  representations.  There 
are  cases  in  which  It  is  said  that  a  person 
who  has  been  defrauded  by  another  In  mak- 
ing an  executory  .contract  ia  not  barred  of 
a  remedy  for  hU  damages  for  the  frand  by 
a  subsequent  performance  of  It  on  bis  part 
with  knowledge  of  the  fraud,  acquired  huI>- 
sequent  to  the  making  and- previous  .to  the 
performance;  that  the  extent  of  the  rule 
is  that  the  party  defrauded,  by  performing 
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Ills  part  of  tbe  contract  with  knowledge  of 
ihe  frand  is  deemed  to  have  ratified  It,  and 
is  precluded  thereby  from  subsequently  dlS" 
affirming  it.  But  by  tbe  better  reason.  If 
not  the  weight  of  authority,  the  performance 
of  an  executory  contract  after  knowledge 
of  facts  making  It  voidable  on  the  ground 
of  fraud  In  its  procurement  is  a  waiver  of 
any  right  of  action  for  damages  for  tbe 
frand.  There  are  cases  of  part  pertormance 
before  discovery,  and  where  It  was  Imprac- 
ticable to  stop,  m  which  It  Is  held  that  per- 
formance was  not  a  waiver.'  As  stating  that 
performance  is  not  a  waiver  the  following 
may  be  cited.  Mallory  v.  Leach,  35  Yt  156, 
82  Am.  Dec.  625;  Parker  v.  Marquis,  64 
Mo.  38;  Xauman  v.  Oberle,  90  Mo.  666,  3 
8.  W.  380;  St  John  et  al.  v.  fiendrickson, 
81  Ind.  350;  Johnson,  Adm'r,  v.  Culver, 
Adm'x,  116  Ind.  278,  19  N.  E.  129;  Whitney 
V.  Allaire,  4  Denlo,  554;  Whitney  v.  Allaire, 

1  N.  T.  305.  And  as  holding  that  perform- 
ance is  a  waiver:  Saratoga  &  S.  Railroad 
Co.  T.  Row,  24  Wend.  74,  35  Am.  Dec.  598; 
People  V.  Stephens,  71  N.  Y.  527;  Selway  v. 
Fogg,  6  M.  &  W.  83;  Nounnan  v.  Sutter 
County  Land  Co.,  81  CaL  1,  22  Pac.  515,  6 
L.  R.  A.  219;  Sellar  et  al.  v.  Clelland  et  al., 

2  Colo.  532;  Sell  v.  Miss.  River  Logging  Co., 
88  Wis.  581,  60  N.  W.  1065;  Gilchrist  v. 
Manning,  64  Mich.  210,  19  N.  W.  959.  Here 
the  facts  were  known  within  a  week  or  two 
after  the  commencement  of  the  work,  and 
the  plaintiffs  could  not  go  on  with  the  work, 
accept  payment  at  the  prices  stipulated  in 
tbe  contract,  and  then,  when  It  prsved  a 
losing  venture,  quit,  and  sue  for  damages, 
on  the  ground  that  their  loss  was  caused 
not  by  themselves  In  electing  to  go  on  with 
the  work,  but  by  tbe  false  representations 
of  the  defendant  This  court  is  not  re- 
quired to  pass  on  the  weight  of  the  evidence. 
However,  speaking  for  myself  alone  and.  in 
view  of  the  charge  of  fraud,  I  think  It  prop- 
er to  do  so — I  am  of  the  opinion  that  the 
verdict  on  the  question  of  false  representa- 
tions Is  against  the  manifest  weight  of  the 
evidence,  and  that  it  is  quite  apparent  from 
tbe  plaintiffs'  evidence  alone  that  the  con- 
tract was  not  Induced  by  fraudulent  repre- 
sentations, but  that  the  plaintiffs  were  not 
as  careful  as  they  should  have  been  In  ascer- 
taining the  character  of  the  material  to  be 
moved,  and  that,  when  a  losing  venture 
stared  them  In  the  face,  Kinsman  urged 
them  to  go  on  with  the  work,  and  promised 
to  Intercede  with  his  superiors  for  an  addi- 
tional allowance  On  the  bad  material  in  tbe 
big  cat  They  did  go  on  for  six  months, 
ontU  their  payments  were  held  up  because, 
80  it  Is  contended,  of  attachments  and  sub- 
contractors' liens,  when  they  quit 

Tbe  action  not  being  maintainable  either 
on  the  alleged  parol  contract  or  for  damages 
for  the  alleged  fraudulent  representations, 
may  a  recovery  be  had  on  the  written  con- 
tract? The  contract  provided  for  payments 
on  monthly  estimates,  but  It  was  agreed  by 


the  plaintiffs  that  tbe  monthly  estimates,  or 
fti^  part  thereof,  should  not  be  payable  un- 
til they  bad  furnished  evidence  to  the  engi- 
neer that  they  had  paid  In  full  all  laborers 
and  subcontractors  In  their  employ.  It  is 
contended  that  this  provision  of  the  contract 
is  not'pleaded,  and  that  it  Is  not  averred  that 
the  payments  were,  withheld  because  of  at- 
tachment or  subcontractors'  liens.  However, 
it  is  averred  that  the  plaintiffs,  without  the 
consent  of-  the  defendant,  -  and  without  ex- 
cuse, abandoned  the  performance  of  the  con- 
tract and  .refused  to  complete  the  same. 
This  averment,  possibly,  is  broad  enough  to 
make  relevant  proot  qf  attachments  or  liens. 
Such  iwoof  was  offered,  and  the  court  erred 
in  excluding  so  much  of  it  as  tended  to  prove 
the  existence  of  such  claims  at  the  time  the 
plaintiffs  abandoned  performance  of  tbe  con- 
tract The  plaintiffs  averred  that  by  the  pa- 
rol modification  of  the  contract  they  were  to 
be  paid  on  the  15tb  of  the  nionth,  and  the 
court  charged  the  Jury  that,  if  they  found  the 
defendant  by  Its  authorized  agent,  so  agreed, 
and  the  defendant  did  not  pay  as  so  provided, 
the  plaintiffs  could  quit  the  work,  and  re- 
cover for  what  they  had  done;  but,  as  has 
been  already  determined,  tbe  parol  contract 
was  not  binding  on  the  company.  The  ques- 
tion as  to  whether,  and  how  much,  if  any- 
thing, the  plaintiffs  may  recover  on  the  writ- 
ten contract  does  not  appear  to  have  been 
considered,  and  we  have  not  critically  ^cam- 
ined  the  record  to  see  whether  It  clearly  ap- 
pears that  plaintiffs  can  recover  nothing  on 
the  written  contract,  being  of  the  opinion 
that  it  will  be  in  the  furtherance  of  justice 
to  remand  the  case  for  further  proceedings, 
so  that  the  question  of  plaintiffs'  rights  un- 
der the  written  contract  may  be  determined 
Independently  of  any  questions  of  modifica- 
tion or  fraud. 

As  to  the  second  cause  of  action,  which  Is 
for  extra  work,  the  provision  of  the  contract 
as  to  written  orders  for  such  work  was 
for  the  benefit  of  the  railroad  company,  and 
could  not  be  waived  by  the  engineer  of  con- 
struction. In  Woodruff  et  al.  v.  Roch.  & 
Pitts.  Railroad  Co.,  108  N.  Y.  39,  48,  14  N.  E. 
832,  834,  where  a  similar  question  was  under 
consideration.  Earl,  J.,  says:  "This  was  one 
of  the  terms  of  the  contract,  and  we  are  un- 
able to  perceive  that  the  engineers  had  any 
power  or  authority  to  alter  or  change  It  It 
was  Inserted  In  the  contract  to  protect  the 
defendant  from  claims  for  extra  work,  which 
might  be  based  upon  oral  evidence,  after 
the  work  was  completed,  and  when  It  might 
be  difficult  to  prove  the  facts  in  relation 
thereto.  .If  the  engineers  In  charge  had  an 
unlimited  authority  to.  change  the  contract 
«t  their  will,  and  to  make  special  agreements 
for  work  fairly  embraped  therein,  then  the 
defendant  had  very  little  protection  from 
the  reduction  of  their  contract  to  writing. 
If  these  engineers  were  the  agents  of  the  de- 
fendant they  were  Its  agents  with  special 
powers,  simply  to.  do  the  engineering  work 
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And  to  Bnperlntend  and  dli^ect  as  to  tbe  ex- 
ecntlon  of  tbe  contract  Bnt  they  had' no 
power  to  alter  or  Tary  the  terms  of  the  coih 
tract  or  to  create  obligations  binding  upon 
the  defendant  not  embraced  in  the  contract"- 
Campbell  y.  Clndnnatl  So.  Railroad.  6  B.  W. 
337,  9  Ky.  Law  Bep.  TW;  Sanitary  Dist  of 
Chicago  v.  McMahon  *  Montgomery  Co.,  110 
III.  App.  610. 

As  to  the  fourth  canse  of  action.  The  con- 
tract, In  substance,  provided  that  the  com- 
pany, giving  10  days'  notice,  might  at  any 
time,  for  any  reason  that  seemed  to  it  aofll- 
dent,  and  without  f  atalt  on  the  part  of  plaln- 
aSe,  annnl  the  contract,  in  which  event  tbe 
plaintiffs  were  to  be  paid  In  fnll  tbe  esti- 
mates for  the  work  done,  and  such  annul- 
ment was  not  to  give  them  any  claim  for 
damages  against  the  company.  It  appears 
from  the  evidence  that  plaintiffs  furnished 
pipe  of  the  valne  of  aboat  $900,  on  requlsitloii 
of  the  company,  for  the  work  to  be  done  un- 
der the  contract  of  May  19th,  and  for  that  it 
is  presumed  part  of  the  Judgment  on  this 
cause  of  action  vras  affirmed  by  the  circnlt 
court;  but  there  are  no  allegations  In  the 
pleadings  to  support  a  Judgment  for  the  val- 
ne of  the  pipe.  It  appears,  therefore,  that 
the  plaintiffs  could  not  recover  on  the  parol 
contract  for  want  of  authority  In  Kinsman 
to  bind  the  company,  nor  for  damages  for 
false  representations,  because.  If  proven,  it 
appean  from  the  petition  that  plaintiffs 
waived  the  fraud;  nor  on  the  contract  of 
May  19th,  because  they  therein  agreed  that 
the  company  might  annul  It  without  giving 
them  any  claim  for  damages;  and  it  follows 
that  the  Judgment  is  reversed,  and  the  cause 
remanded  for  farther  proceedings. 

Bemanded. 

SPEAR,  C.  J.,  and  DAVIS,  8HAUCE, 
PRICE,  and  CBEW,  JJ.,  concur. 


(n  ouo  St.  u» 

VILLAGE  OF  PLEASANT  HILL  et  aL  v. 

COMMISSIONERS  OF  MIAMI 

COUNTY  et  al. 

(Supreme  Court  of  Ohio.    Dec.  8,  190C) 
couirrr  oouvissionebs— aih'hobitt  to  con- 

BTBUer  A  DITCH  IN  MUNIdPAL  tlMnB. 

1.  Except  as  provided  in  section  4483  or  4485 
of  tide  0,  c.  1,  Rev.  St,  county  commissroners 
are  without  ^isdictlon  or  authority  to  locate 
and  construct  a  county  ditch  within  the  cor- 
porate limits  of  a  municipality. 

(Syllabos  by  the  Conrt) 

Error  to  Circuit  Court  Miami  County. 

Petition  by  Mary  E.  Faulkner  to  the  board 
of  county  commissioners  of  Miami  county 
for  the  location  of  a  ditch.  From  an  assess- 
ment levied  against  tbe  village  of  Pleasant 
Hill  and  certain  property  holdera  in  said  vil- 
lage, tbe  village  and  the  landowners  appeal. 
Verdict  for  the  location  of  the  ditch  was  set 
aside  by  the  Supreme  Court  and  the  Judg- 
ment woa  affirmed  by  the  court  of  common 


pleas  and  tbe  board  of  eommlsslonera,  and 
Mary  E.  B^anlkner  brought  error  to  tbe  dr- 
cult  court,  which  reveraed  the  Judgment,  and 
the  village  Of  Pleasant  Hill  and  the  landown- 
ers therein  bring  error.  Judgment  of  cir- 
cuit court  re*reraed  and  of  court  of  common 
pleas  affirmed. 

The  defendant  In  error  Mary  E.  Fanlkner 
filed  her  petition  with  the  board  of  eommls- 
slonera of  Miami  county,  Ohio,  praying  for 
tbe  location  and  construction  of  a  county 
ditch  having  its  commencement,  and  its 
course,  except  tor  a  short  distance  near  the 
point  of  outiet,  entirely  within  the  corporate 
limits  of  the  village  of  Pleasant  BCill,  in  said 
Miami  county. '  Thereafter  such  proceedings 
were  had  before  said  board  of  commiaoion- 
era  that  the  prayer  of  said  petition  was 
granted,  and  said  ditch  was  ordered  to  be 
constructed.  To  meet  tbe  cost  of  the  location 
and  construction  of  said  ditch,  an  assess- 
ment was  levied  by  sold  board  against  the 
village  of  Pleasant  EUll  as  a  corporation,  and 
a  separate  .assessment  levied  against  each 
of  the  property  holders  in  said  village  whose 
lands  the  commissioners  found  would  be 
benefited  by  said  Improvement  An  appeal 
waa  taken  by  the  village  and  about  40  of  tbe 
landownera  to  the  probate  court  of  Miami 
county.  In  tbat  court  tbe  cause  waa  submit- 
ted to  a  Jury,  and  a  verdict  returned  in  favor 
of  the  location  and  establishment  of  said 
ditch.  A  motion  was  then  filed  by  the  appel- 
lants asking  that  said  verdict  be  set  aside, 
and  challenging  the  authority  and  Jurisdic- 
tion of  said  board  of  eommlsslonera  to  locate 
and  establish  a  ditch  within  the  corporate 
limits  of  the  village  of  Pleasant  Hill.  This 
motion  was  sustained  by  the  probate  court 
and  an  order  made  remanding  the  proceed- 
ings to  the  board  of  eommlsslonera,  with  di- 
rections to  dismiss  the  same  for  want  of  Ju- 
risdiction. This  Judgment  and  order  of  the 
probate  court  was  affirmed  by  the  court  of 
common  pleas.  Error  was  then  prosecuted 
by  the  defendants  in  error,  the  board  of  com- 
missioners and  Mary  E.  Faulkner,  to  tbe 
circuit  court  of  Miami  county,  which  court 
reveraed  tbe  Judgments  of  the  court  of  com- 
mon pleas  and  probate  court  for  the  reasons, 
as  stated  in  its  entry  of  reversal,  that:  "The 
said  probate  court  of  Miami  county,  Ohio. 
erred  in  finding  that  said  board  of  connty 
eommlsslonera  has  no  Jurisdiction,  power,  or 
authority  to  entertain  said  petition  filed  by 
said  property  owner,  nor  to  grant  the  prayer 
of  said  petition  and  order  the  construction 
of  said  ditch,  and  has  no  power  or  authority 
to  proceed  in  said  matter  or  to  constract 
said  ditch,  and  the  probate  court  erred  In 
sustaining  said  motion  and  in  remanding 
said  proceedings  to  the  board  of  county  eom- 
mlsslonera of  said  county  to  be  dismissed  by 
said  board  of  connty  eommlsslonera  for  want 
of  Jurisdiction.  The  probate  court  erred  In 
ordering  the  board  of  county  commission's 
to  pay  the  costs  of  said  proceedings.  The 
court  of  common  pleas  ened  In  aSHrxniag 
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tbe  Bald  findings.  Judgment,  ftnd  proceedings 
of  Bald  probate  court"  To  reverse  this  judg- 
ment of  reversal  and  obtain  an  affirmance  of 
the  Judgments  of  tbe  common  pleas  and 
probate  conrts  tUt  proceeding  is  prosecuted. 

Gilbert,  Sbipman  &  Campbell,  for  plain- 
tUlB  In  error.  T.  M.  Campbell,  for  defend- 
ants In  error. 

(iREW,  J.  (after  stating  the  facts).  Tbe 
printed  record  In  tbis  case  presents  for  de- 
termination this  single  question:  "Did  tbe 
board  of  commissioners  of  Miami  conntT' 
have  Jurisdiction  axd  authority  to  entertaibi 
the  petition  of  Mary  B.  Faulkner,  to  grant 
the  prayer  thereof,  and  to  order  the  location 
and  Gonstmctton  of  the  ditch  therein  prayed 
for?"  Tbis  question  was  answered -by  the 
probata  court  and  the  court  of  common 
pleas  In  the  negative,  and  Judgments  were 
rendered  accordingly.  The  circuit  court,  be- 
ing of  opinion  that  said  board  of  commla- 
Btoners  bad  Jurisdiction  In  the  premises,  re- 
versed the  Judgments  of  the  lower  courts, 
and  remanded  the  cause  to  the  probate  court 
of  Miami  county  for  further  proceedings. 
In  this  finding  and  Judgment  of  the  circuit 
court  we  think  there  was  error.  The  tMards 
of  county  commissioners  of  tbe  several  coun- 
ties and  the  municipal  «ut&orltleB  of  the  sev- 
eral cities  and  villages  within  this  state,  In 
the  matter  of  the  location  and  construction 
of  drains  and  ditches,  have  such  Jurisdiction 
and  authority,  and  such  only,  as  is  given 
'.hem  respectively  by  statute,  and  the  power, 
and  authority  of  each  is  limited  to  tbe  pow- 
er and  authority  so  conferred. 

It  would  seem  to  be  conceded  In  the  pres- 
ent case  that  whatever  authority  was  con- 
ferred upon  or  possessed  by  the  board  of 
commissioners  of  Miami  county  to  locate  and 
establish  tbe  ditch  in  controversy  was  con- 
ferred upon  said  board  by  the  provisions  of 
section  4447,  Rev.  St,  which  section  Is  as 
r:oUows:  "The  commissioners  of  any  county 
at  any  regular  or  called  session  may,  In  the 
manner  provided  In  this  chapter,  when  the 
same  Is  necessary  to  drain  any  lots,  lands, 
public  or  corporate  road  or  railroad,  and  will 
"be  conducive  to  public  health,  convenience  oi 
-welfare,  cause  to  be  located,  and  constructed, 
straightened,  widened,  altered,  deepened,  box- 
ed or  tiled,  any  ditch,  drain  or  water  course, 
or  box  or  tile  any  portion  thereof  or  cause 
tbe  channel  of  all  or  any  part  6f  any  river, 
creek,  or  run,  within  such  county  to  be  im- 
proved by  straightening,  widening,  deepen- 
ing or  changing  the  same,  or  by  removing 
from  adjacent  lands  any  timber,  brush,  trees 
or  other  substance  liable  to  form  obstruction 
tber^n." 

It  is  tbe  contention  of  counsel  for  defend- 
ants m  error  that  by  virtue  of  this  section 
connty  commissioners  are  authorized  and 
empowered' to  locate  and  construct  at  any 
place  within  the  county,  either  within  or 
YTltboat  the  corporate  limits  of  a  munlcipal- 
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ity,  and,  where  within  such  limits,  wlllioat 
the  consent  of  the  municipal  authorities,  any 
ditch,  drain,  or  water  course,  provided  only 
the  same  will  be  conducive  to  public  health, 
convenlencey  or  welfare.  We  cannot  coDCor 
In  this  interpretation  of  this  statute.  To 
so  Interpret  the  language  of  this  section 
as  to  give  it  such  meaning  is,  we  think,  to 
overlook,  or  wholly  Ignore,  otiier  provisions 
of  the  statutes  hereinafter  noticed,  by  which 
mui^clpalltles,  as  such,  are  clothed  with  full 
power  and  authority  over  drains,  sewers, 
and  ditches  within  their  respective  municipal 
limits.  Fnrthermore,  such  interpretation  Ig- 
nores the  fact  that  the  authority  conferred 
upon  the  board  of  county  commissioners  by 
this  section  is,  by  tbe  express  language  of 
the  sectlMi,  to  be  exercised  by  such  board 
"In  the  manner  provided  in  tbis  chapter." 
This  section  is  a  part  of  chapter  1,  tit  6,  of  tbe 
Revised  Statutes,  which  title  and  chapter 
provides  for  the  construction  of  county 
ditches.  Section  4488,  which  Is  a  section  of 
the  same  chapter,  provides  wbta  and  how 
a  municipal  corporation  may  Invoke  the  ac- 
tion of  the  board  of  commissioners  in  tbe 
matter  of  the  construction  of  a  ditch  "when- 
ever the  Improvement,  will  be  conducive  to 
the  public  health,  convenience  or  welfare, 
of  'the  whole  or  any  portion  of  tbe  iiUiabit- 
anta  of  the  corporation."  Tbe  section  is  as 
follows:  "Sec.  4483.  The  council  of  a  mu- 
nicipal corporation  may,  by  resolution,  au- 
thorize the  mayor  to  present  a  petition,  sign- 
ed by  blm  ofilclally,  and  a  bond,  to  the  coun- 
ty commissioners,  to  locate  and  construct 
a  ditch  described  la  the  resolutlon,  or  such 
council  may  authorize  the  mayor  to  sign 
ofllclally  a  petition  and  bond  for  a  ditch,  to 
be  presented  by  parties  interested  whose 
lands  are  without  the  limits  of  the  corpora- 
tion, whenever  the  Improvement  will  be 
conducive  to  the  public  health,  convenience, 
or  welfare,  of  the  whole  or  any  portion  of 
the  inhabitants  of  the  corporation;  in  such 
case  tbe  commissioners  shall  count  the  mu- 
nicipal corporation  as  an  individual  peti- 
tioner, and  may  direct  the  surveyor  or  en- 
gineer to  locate  tbe  Improvement  in  accord- 
ance with  the  petition,  whether  wholly  with- 
in or  wholly  without  or  partly  within  and 
partly  without  the  limits  of  the  corporation; 
and  the  surveyor  or  engineer,  in  making  bis 
schedule  of  lots  and  lands  benefited,  may 
enumerate  such  Jots  and  lands  within  or 
without  the  corporate  limits  as  are  specially 
benefited^  and  also  the  municipal  corporation 
for  benefits  to  tbe  health  and  welfare  of  its 
Inhabitants."  Section  4485  of  the  same 
chapter  and  title  provides  that;  "If  the  pro- 
posed Improvement  passes  through  or  into 
a  municipal  corporation  the  mayor  of  which 
has  not  signed  the  petition  therefor  as  pro- 
vided in  the  preceding  section,  the  mayor 
shall  be  notified  of  tbe  pendency  of  the  pe- 
tition in  the  same  manner  and  at  the  saihe 
time  that  the  commissioiierB  are  required 
by  section  forty-four  hundred  and  fifty-two 
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to  be  notified;  the  mayor  shall  notify  the 
council  of  the  pendency  of  the  petition,  at 
its  next  regular  meeting,  or.  if  necessary, 
call  a  special  meeting  of  the  council  for  that 
purpose;  and  thereupon  the  council  shall 
appoint  a  committee  of  its  members,  or  the 
engineer  of  the  corporation,  or  both,  to  meet 
the  commissioners,  at  the  time  and  place 
of  their  meeting  and  view,  and  confer  with 
them  in  regard  to  the  improvement." 

This  section,  by  its  terms,  can  have  ap- 
plication only  to  the  construction  of  a  ditch 
or  improvement  having  its  source  without 
the  corporate  limits  of  a  municipality,  but 
which,  when  constructed  and  completed, 
will  pass  into  or  through  the  corporation; 
and  this  section  does  not  confer  upon  the 
board  of  county  commissioners  Jurisdiction 
or  authority  to  locate  and  construct  in  a 
city  or  village  a  ditch  the  source  and  course 
of  which  lie  wholly  or  substantially  within 
the  municipal  limits  of  such  city  or  vil- 
lage, and  the  sole  purpose  of  which  is  the 
drainage  of  lots  or  lands  lying  within  the 
municipality.  The  right  of  municipalities  to 
provide  for  and  control  the  matter  of  drain- 
age within  their  municipal  limits  Is  recog- 
nized and  has  been  amply  provided  for  by  the 
Legislature.  By  section  2408,  Bev.  St,  pow- 
er and  authority  is  vested  in  the  council  of 
any  city  or  village  to  provide  for  the  con- 
struction of  ditches  for  necessary  drainage 
within  the  corporation.  And  by  section 
1692  power  is  expressly  conferred  upon  cities 
and  villages  within  this  state  "to  open,  con- 
struct and  keep  in  repair  sewers,  drains, 
and  ditchei"  within  the  municipality;  and 
section  2232,  Bev.  St,  authorizes  them,  for 
such  purpose,  "to  appropriate,  enter  upon, 
and  take  private  property  outside  of  the 
corporate  limits."  From  a  consideration  and 
comparison  of  these  several  statutory  pro- 
visions, giving  to  each  full  fOrce  and  effect, 
we  are  led  to  conclude  that  the  manner  in 
which  drainage  shall  be  accomplished  with- 
in a  municipal  corporation  is  a  matter  pri- 
marily and  peculiarly  within  the  discretion 
and  control  of  the  municipality  itself,  by 
and  through  its  legally  constituted  authori- 
ties (Dayton  v.  Taylor's  Adm'r,  62  Ohio  St 
11,  56  N.  E.  480),  and  we  do  not  believe  that 
it  was  the  purpose  or  policy  of  the  Legis- 
lature to  confer  upon  boards  of  county  com- 
missioners Jurisdiction  and  authority  to  lo- 
cate and  construct  a  ditch  or  drain  within 
a  municipal  corporation,  except  where  such 
mnnidpality  shall  petition  for  the  same, 
as  provided  In  section  4483,  or  when  the 
ditch  or  improvement  being  constructed  by 
the  commissioners  necessarily  passes  into 
or  through  the  municipality,  as  provided  in 
section  4485.  In  the  case  at  bar  it  appears 
from  the  findings  of  fact  as  made  by  the 
probate  court  that  the  ditch  petitioned  for 
by  Mary  E.  Faulkner  and  which  the  board 
Of  commissioners  ordered  established  "has 
its  source  near  the  center  of  the  corporate 
■limits  of  the  said  village  of  Pleasant  Hill, 


Ohio,  and  is  for  the  sole  purpose  of  draining 
the  lots  and  lands  lying  within  the  said 
municipality,  and  that  said  ditch  flows  for 
a  long  distance  within  said  village,  and 
passes  out  of  said  village  for  a  short  dis- 
tance for  the  purpose  of  an  outlet  onl;. 
The  court  ;further  finds  that  said  ditcb  wag 
not  petitioned  for  by  said  village  nor  ite 
council,  nor  was  the  petition  therefor  filed 
by  the  mayor  of  said  village,  but  by  the 
owner  of  a  lot  lying  and  located  within  said 
village.  The  court  also  finds  said  ditdi 
does  not  pass  through  or  into  said  village 
In  such  manner  as  to  deprive  the  council  of 
said  village  of  the  Jurisdiction  ova:  said 
drainage  ditch.  The  court  also  finds  that 
said  ditch  was  petitioned  for  and  granted 
and  ordered  by  the  board  of  county  commis- 
sioners against  the  protest  and  objection  of 
the  council  of  said  village  and  its  properly 
elected  and  qualified  and  acting  mayor." 
We  are  unanimously  of  the  opinion  ttiat  upon 
the  facts  so  found  the  board  of  conunis- 
sloners  of  Miami  coimty  were  witbont  au- 
thority or  Juilsdlction  to  establish  and  con- 
struct the  ditch  in  controversy,  and  the  pro- 
bate court  and  the  court  of  common  pleas 
properly  so  found  and  adjudged. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  Judgment  Of  the  court  of 
common  pleas  affirmed. 

SPEAR,  0.  J^  and  DAVIS.  SHAUCK.  and 
PBICE,  JJ„  concur.  SUMMEBS,  J.,  not  sit- 
ting. 


(n  Ohio  St.  10) 
BOABD  OF  EDUCATION  OP  CANTON  v. 
WALKEB. 

(Supreme  Court  of  Ohio.    Dea  6,  1904.) 

BOABD  OF  EDUCATION— EICPLOTMENT  OF  TEACH- 
ER—DURATION— SBVKBAL  DEFENSES  —  DEVUR- 
BBB  TO  EACH— ERROR  IN  OVERRUUNO  DEUUR- 
BER    TO    ONE    DEFENSE    ONLY- AFFIBHANCE— 

FLEADINOB. 

1.  Tinder  section  4017,  Bev.  St,  a  board  of  ed- 
ucation cannot  lawfully  employ  a  teacher  for  a 
term  which  would  expire  after  the  term  of  office 
of  every  member  of  the  board  employing  him 
had  expired  by  law. 

2.  Where  several  defenses,  each  complete  in 
itself,  have  been  pleaded  to  an  action,  and  de- 
murrer to  each  of  them  has  been  overruled  by 
the  trial  court,  and  judgment  rendered  thereon 
for  defendant,  and  on  petition  in  error  the  cir- 
cuit court  finds  that  there  was  error  in  overrul- 
ing the  demurrer  as  to  one  defense,  but  that  the 
demurrer  was  properly  overruled  as  to  the  oth- 
er defenses,  the  circuit  court  should  affirm  the 
Judgment  of  the  court  below. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Stark  County. 

Action  by  one  Walker  against  the  board  ot 
education  of  Canton.  Judgment  of  court  of 
common  pleas,  dismissing  complaint  of  plain- 
tiff, was  reversed  in  the  circuit  court  and  de- 
fendant brings  error.    Beversed. 

The  defendant  in  error  began  his  action  In 
the  court  of  common  pleas  of  Stark  county 
against  the  plaintiff  In  arror,  tiie  board  ot 


Digitized  by 


Google 


Ohio) 


BOARD  OF  EDUCATION  ▼.WALKER. 


89» 


edncatlon  it  the  city'  of  Canton,  to  recover 
damajges  in  the  sum  of  $900,  alleged  to  have 
bieen  sustained  by  reason  of  bis  dismissal  from 
the  position  of  principal  of  one  of  the  schools 
of  said  city.  An  answer  was  filed  which  con- 
tained five  defenses.  A  demurrer  was  filed 
to  the  first,  third,  fourth,  and  fifth  defenses, 
and  was  overruled  by  the  court  of  common 
pleas  as  to  the  first,  third,  and  fifth  de- 
fenses, and  sustained  as  to  the  fourth  de- 
fense. Tlie  first  defease  was,  substantially, 
that  the  plaintiff  was  hired  subject  to  the 
condition  that  the  service  of  plaintiff  might 
be  terminated  or  dispensed  with  at  any  time 
upon  recommendation  of  the  superintendent 
of  Itistmctlon  and  a  -majority  vote  of  the  de- 
fendant, and  that  he  was  discharged  pur- 
suant to  such  condition,  and  with  full  knowl- 
edge thereof  upon  the  part  of  the  plaintiff. 
The  third  defense  was  that  the  contract  set 
fwth  in  the  plaintiff's  petition  was  one 
wliich  could  not  be  performed  within  the 
period  of  one  year  from  the  making  thereof, 
and  that  neither  the  said  contract  nor  any 
memorandum  or  note  thereof  is  in  writing, 
signed  by  the  party  to  be  charged  there- 
with, or  by  any  other  person  authorized 
thereunto  by  him.  The  fifth  defense  sets 
forth  that  the  board  was  organized  and  had 
its  existence  under  and  by  virtue  of  a  spe- 
cial act  of  the  legislature  of  Ohio,  passed 
March  1, 1893,  and  recorded  in  90  Loc.  Laws 
Ohio,  p.  450;  that  by  the  terms  of  said  law 
each  member  of  the  defendant  board  shall 
serve  two  years,  the  board  to  consist  of  six 
members,  three  to  be  chosen  each  year  for 
a  term  of  two  years;  that  the  defendant 
Imard,  by  the  terms  of  said  law.  Is  compelled 
to  reorganize  each  year,  and  becomes  a  new 
board  each  year  by  reason  of  the  fact  that 
ttiree  members  are  required  to  be  elected 
each  year ;  that  the  said  board,  as  organized 
and  constituted  at  the  time  of  the  making  of 
the  said  contract,  to  wit,  June  26,  1899,  had 
no  power,  by  virtue  of  any  law  of  the  state, 
to  enter  into  a  contract  with  the  plaintiff  for 
a  period  of  two  years  thereafter,  and  that 
the  said  attempted  hiring  for  the  period  of 
two  years,  as  set  forth  in  the  petition,  was 
Illegal  and  void,  and  against  public  policy. 
The  plaintiff  below,  after  the  overruling  of 
bis  demurrer  to  the  first,  third,  and  fifth 
defenses  in  the  court  of  common  pleas,  de- 
clined to  plead  fmrtber,  and  Judgment  was 
entered  against  bim  for  costs,  and  his  peti- 
tion dismissed.  On  proceedings  In  error  the 
drcnit  court  reversed  the  Judgment  of  the 
court  of  common  pleas  upon  the  ground  that 
it  erred  tn  overrultng  the  demurrer  to  the 
said  fifth  defense,  but  the  circuit  court  ex- 
pressly fomid  that  the  court  of  common 
pleas  did  not  err  in  overruling  the  demurrer 
filed  by  the  plaintiff  in  error  to  the  first  and 
tiilrd  defenses  in  the  answer.  This  proceed- 
fnc  ia  prosecnted  to  reverse  the  Judgment  of 


the  circuit  court  and  to  affirm  the  Judgment 
of  the  court  of  common  pleas.       < 

Denver  0.  Hughes,  City  Sol.,  for  plaintiff 
in  error.  Welty  &  Albaugh  and  J.  W.  Burrla, 
for  defendant  in  error. 

PER  CURIAM.  By  the  statate  (90  Ohio 
Laws  [Local]  p.  450)  the  board  of  education 
of  the  city  of  Canton  was  made  to  consist 
of  six  members,  of  whom  three  were  required 
to  be  chosen  each  year  for  a  term  of  two 
years.  Thus  In  two  years  from  the  time  of 
its  organization  on  the  third  Monday  of 
April  the  term  of  office  of  every  member  of 
the  board  would  have  expired.  The  board . 
which  made  this  contract  was  organized  on 
the  third  Monday  of  April,  1899.  The  con- 
tract was  made  June  26,  1899,  as  alleged  by 
plaintiff,  to  commence  July  1,  1899,  and  to 
run  two  years  from  that  date.  But  the  term 
of  office  of  every  member  of  the  board  which 
made  the  contract  expired  before  the  con- 
tract would  expire,  namely,  on  the  third 
Monday  of  April,  1901.  Section  4017,  Rev. 
St.,  relating  to  the  employment  of  teachers, 
etc.,  provides  that  "no  person  shall  be  ap- 
pointed for  a  longer  time  than  that  for  which 
a  member  of  the  board  is  elected."  The 
time  "for  which  a  member  is  elected"  is.  In 
this  Instance,  two  years  from  the  third  Mon- 
day of  April.  That  Is  the  limit  of  the  teach- 
er's employment  It  may  be  less.  It  must 
not  be  more.  The  apparent  purpose  of  the 
General  Assembly  is  to  prevent  a  board  of 
education  from  continuing  a  teacher's  ap- 
pointment for  any  time  after  the  people 
may  have  completely  changed  the  organiza- 
tion and  personnel  of  the  board.  We  are 
therefore  of  the  opinion  that  the  board  of  ed- 
ucation was  without  power  to  employ  a 
teacher  for  the  term  which  would  expire  aft- 
er the  term  of  office  of  evoy  member  of  the 
board  employing  him  had  expired  by  law. 
The  circuit  court  therefore  erred  in  sustain- 
ing the  demurrer  to  the  fifth  defense.  But 
the  judgment  of  the  court  of  common  pleas 
should  have  been  affirmed  on  another  ground. 
That  court  not  only  overruled  the  demurrer  ' 
to  the  fifth  defense,  but  to  the  first  and  third 
defenses  also.  The  plaintiff  ddiilined  to  plead 
further,  and  suffered  final  Judgment  to  go 
against  him.  The  circuit  court  found  that 
the  court  of  common  pleas  did  not  err  In  this, 
and  In  that,  we  think,  that  the  Judgments  of 
both  courts  below  are  correct.  For  that  rea- 
son the  Judgment  of  the  court  of  common 
pleas  should  have  been  affirmed. 

The  Judgment  of  the  circuit  cfturt  is  re- 
versed, and '  that  of  the  court  of  common 
pleas  Is  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCE, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  OOD- 
cnr. 
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(n  Ohio  St  ui) 

GENTSOH  et  aL  t.  STATE  ex  rel.  McGOB- 
B4.T  et  aL 

(Sapreme  Ceort  «f  OUe.    Dec.  6,  1804.) 

CORSTITDTIONAIi  LAW  —  OBJECTS   OP    GENKBAI. 
IaAW— 8PECIA.I,  classification'  tTNCONSTITU- 

noNAi/— suEcnoNs — opiNine  and  cLosnrQ 

1.  Classifioation  is  often  proper  and  cometimes 
necessary  in  legislation,  in  order  to  define  the 
objects  on  which  a  general  law  is  to  take  effect, 
and  in  order  to  dennitely  apply  and  effectuate 
the  purposes  of  the  kgrislation ;  but  when  clas- 
sification is  unnecessary,  arbitrary,  fictitious,  or 
otherwise  faultily  made,  and  is  used  to  evade  the 
constitutional  limitations  under  the  form  of  gen- 
eral legislation,  sudi  legislation  in  relatioh  to 
a  class  may  be  both  ispecial  and  uncoBstitntion- 
al. 

2.  Within  the  legitimate  purposes  of  general 
legislation,  not  relating  t»  the  organisation  of 
cities  and  villages,  a  bona,  fide  claisificatlon  on 
the  basis  of  real  and  sabstantial  differences  in 
population,  and  of  the  conditions  growing  out 
therefrom,  may  be  valid. 

8.  Section  29260,  Rev.  St  (97  Ohio  I^awa, 
p.  206),  is  a  law  of  a  general  nature,  and  op- 
erates uniformly  througoont  the  state. 

4.  When  the  said  section  Is  consti'ued  with 
other  legislation  in  pari  materia,  it  doeb  not  ap- 
pear that  it  denies  or  abridges  the  right  of  citi- 
zeos  to  vote.  The  said  section  is  intended  to, 
and  does,  facilitate  rather  than  impede  the  ex- 
ercise of  the  right  of  suffrage,  and  it  is  reason* 
able,  uniform,  and  ImpartiaL 

(Syllabus  by  the  Court.) 

Error  to  Circnit  Conrt,  Cuyahoga  Oounty. 

Action  by  the  state,  on  tbe  relation  of  Jo- 
«eph  V.  McGorray  and  others,  lor  a  writ  of 
mandamus  to  Frank  F.  Gentsch  and  others. 
From  an  order  of  the  circuit  court  afiBrmlng 
a  jadigment  of  the  common  pleas  In  favor  of 
relators,  defendants  bring  error,    Reversed. 

Tbe  defendants 'in  error  filed  a  petition  In 
the  court  of  common  pleas  of  Cuyahoga  coun- 
ty praying  for  a  writ  of  mandamus  command- 
ing the  plaintiffs  In  error  to  cause  all  voting 
places  In  the  city  of  Cleveland  to  be  opened 
at  the  hour  of  5:30  a.  m.  on  the  8th  day  of 
November,  1904,  and  to  keep  them  open  and 
to  receive  all  votes  offered  by  tbe  qualifled 
electors  np  to  the  hour  of  5:30  p.  m.  of  said 
day.  The  relators  allege  that  they  are  elect- 
ors and  candidates  for  office  duly  nominated 
In  said  dty;  that  the  defendants  are  the 
chief  deputy  and  board  of  deputy  state  su- 
pervisors and  inspectors  of  elections,  as  well 
as  judges  of  election  In  Precinct  A,  Ward 
14,  In  Cleveland.  They  aver  that  In  the  act 
of  the  General  Assembly  passed  April  23, 
1904  (97  Ohio  Laws,  p.  208),  there  Is  Included 
a  certain  section,  to  wit,  section  2926o,  Rev. 
St,  Which  provides  that  on  the  day  of  the 
November  election  In  every  year'  the  polls  In 
each  and  every  precinct  In  cities  In  which 
registration  la  required  shall  be  opened  by 
the  judges  of  election  appointed  and  organ- 
ised as  is  provided  In  said  act,  by  proclama- 
tion made  by  the  chairman,  at  the  hour  of 
5:80  o'clock  In  the  morning,  standard  time,  and 

t  >■  See  Statutes,  voL  44,  Cent.  Dig.  i  101. 


shall  be  cloeed  by  prodamatlon  at  tbe  boor 
aC  4  o'clodc,  standard  time>  In  the  aftemocn, 
in  cities  which  now  have  or  may  bo'eafter 
bave  a  population  of  800,000  or  more,  as 
ascertained  la  tiie  manner  provided  In  section 
2e26a,  and  at  the  bow  of  6:30  o'clock  In  tbe 
afternoon  In  all  other,  dttes  In  whicb  regis- 
tration Is  required.  And  the  relators  further 
allege  that  said.  aectloB  ia  \mconstitatl<Hial 
and  void,  and  that  tbe  defendants  neverthe- 
lesB  threaten  and  declare  their  Intention  <a 
opening  said  polls  at  6:30  o'clock  a.  m.,  stand- 
ard time,  on  Novemhor  &,  1804,  and  of  dos- 
1«8  the  same  at  4  o'clodc  Im  ttie  aftwnooo 
of  the  eame  day,  in  tbe  cit7  of  Cleveland, 
which  is  a  dty  having  a  population  at  300,- 
000  or  more.  The  relators  fm-ther  say  ttiat 
tbe  population  of  Cleveland  Is  about  460,000, 
and  that  there  are  more  than  90,000  qoalifled 
electors  In  said  dty  who-  have  tbe  right  to 
vote  at  said  election,  and,  as  electors,  will  at 
said  election  be  reqnlred  to  choose  and  vote 
upon  more  than  3(X)  persons  aa  candidates  for 
national,  state,  county,  monldpal,  and  town- 
ship offices,  80  poraens  aa  candidates  for 
sdiool-dlstiiet  offices,  and  three  questions  sub- 
mitted to  popular  vote,  two  of  tbem  involving 
tiie  annexation  of  territory  to  tbe  said  dty, 
and  one  Involving  tbe  issuance  of  a  large 
amoimt  of  bonds  for  municipal  purposes; 
that  there  are  in  tbe  said  dty  alMut  239 
predncta,  and  at  past  elections  at  many  of 
these  precincts  more  than  450  electors  bave 
cast  thdr  ballots;  and  that  heretofore  the 
time  from  half  past  6  In  the  morning  until 
half-past  S  In  tbe  afternoon  in  tlie  larss 
preclncta  has  not  auflSced  to  enable  all  the 
electors  entttled  to  cast  their  ballots  to  vote^ 
and.  If  the  provisions  of  said  section  be  en- 
forced, many  electors  thronghout  said  dty 
will  be  unable  to  vote,  by  reason  of  tbe  phys- 
ical impoesibUlty  of  all  the  yoters  residing 
In  such  precincts,  and  entitled  to  rote,  cast- 
ing thdr  ballots  within  tbe  time  Allowed  hr 
said  unconstitutional  section  of  the  statntes 
of  Ohio.  The  relators  say  that  the  defend- 
ants bave  been  urged  and  demanded  by  tbese 
relators  to  disregard  the  provisions  of  said 
section,  which  they  have  refused  to  do;  bnt, 
on  the  other  band,  threaten  to,  and  will. 
unless  otbawise  directed  by  the  court;  close 
the  said  polling  places  at  the  hour  of  4  p.  m. 
on  said  day.  A  demurrer  was  filed  to  the  pe- 
tition on  the  ground  that  it  did  not  state 
facts  snfilcient  to  constitute  a  cause  of  actlan 
for  tbe  reUef  prayed  for,  whidi  deninrrer 
was  sustained  by  the  court  of  common  pleaa, 
and,  the  defendants  not  desiring  to  plead  far- 
ther, judgment  was  rendered  thereon.  Tbt 
defendants  in  error,  aa  plaintiffs  In  error, 
filed  a  petition  in  error  In  tbe  circuit  ooort 
of  said  COBdty,  seeking  tbe  reversal  of  said 
judgment,  and  the  drctllt  court  affirmed  the 
judgment  of  the  oourt  of -Gonunen  pleaa,  and 
proceedings  are  prosecuted  in  this  court  for 
the  purpose  of  obtaining  a  reversal  of  tbe 
judgment  of  the  circuit  court  and  the  conrt 
of  common  pleas. 
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Wsda  H.  BlUa,  Atty.  Oen.  (ICosooe  J. 
Maack,  ot  ootmsel),  for  plalntitta  In  txroe, 
IVnraB  *  McTlgbc  and  Arnold. Oreen,  for  de- 
fendants In  error. 

DAVIS.  J.  (after  itatlnK  ftae  facts).  The 
oontoitlon  Is  made  here  that  section  29260, 
Rer.  Bt,  violates  aectlon  X,  art  6.  of  the 
Oonstltutlon,  and  also  section  26,  art  2,  of 
tbe  OonatltuUon. 

It  has  not  been  made  to  appear  to  ast  by. 
arenunent  or  otherwise,  that  the  strict  en- 
farbcment  of  this  statute  would  necessarily 
deprive  any  elector  of  bis  vote,  or  that  any 
elector  ever  has  been  deprived  of  bis  vote 
thereby.  In  one  of  the  dtlee  of  the  class 
defined  In  this  section,  thla  law  has  been  In 
force  for  18  years,  and  no  complaint  haps  yet 
been  made  that  It  has  opvated  to  the  exclor 
Blon  of  a  single  lawtnl  vote.  When  we  con- 
alder  Iti  operation  In  oonnectlon  with  the 
sections  of  the  statute  maklns  the  election 
day  firom  6:30  o'do^  a>  m.  to  8  o'clock  a.  la 
a  legal  part  holiday  for  el9ctl<»i  purposes 
only,  and  requiring  the  deputy  state  BQper> 
▼iBora  to  "provide  a  sufficient  nvnber  of  vot- 
ing sbeivee"  (97  Ohio  Laws,  p.  288,  {  9,  and 
Id.  p.  284,  f  19),  It  does  not  appear  probable 
that  any  voter  would  be  derived  of  his  vote 
by  reason  of  the  shortness  of  the  time  allow- 
ed. The  flrat  ground  of  the  contention  la 
therefore  not  well  taken. 

The  section  Is  general  In  Ita  nature.  Ita 
subject-matter  Is  the  conduct  of  elections, 
as  Is  the  subject-matter  of  the  whole  statute 
of  which  It  Is  a  part — a  matter  which  direct- 
ly concerns  every  elector  In  the  common- 
wealth. It  operates  throughout  the  state, 
because  Its  operation  is  not  limited  to  any 
locality,  and  Is  limited  only  by  the  bound- 
aries of  the  state.  The  provisions  of  this 
section,  however,  do  apply  only  to  cities  hav- 
ing a  population  of  300,000  or  more,  wherever 
they  may  be  situated  wtthln  the  state.  It 
happens  that  there  are  only  two  cities  In 
the  state  which  are  Included  In  the  class 
defined  in  the  statute,  and  it  also  happens 
that  these  cities  are  situated  at  opposite 
extremities  of  the  state.  Hence  It  Is  ar- 
gued that  although  the  act  is.  In  form  and 
subject-matter,  of  a  general  nature,  and 
operates  throughout  the  state,  yet  It  does  not 
uniformly  operate  througfaont  the  state,  and 
Is,  In  Intention  and  effect,  a  special  enact- 
ment oonferrlitg  a  special  privilege  upon 
the  two  cities  In  regard  to  a  matter  which 
concerns  alike  all  the  electors  of  the  state; 
and  It  Is  maintained  that  It  is  based  on  an 
nnconstltational  dassUlcation  In  order  to 
give  the  sectlen  the  form  and  appearance  of 
a  law  of  uniform  operation.  If  tiie  dassl- 
flcatlon  which  is  made  In  this  statute  can 
be  sustained,  then  the  statute  strictly  com- 
plies with  section  26  of  article  2  of  the  Con- 
stltntlon.  If  snch  classlflcation  Is  not  al- 
lowable under  the  Constitution,  then  this  sec- 
tion of  the  statute  Is  unconstitutional,  for 
the  reason  that  It  Is  special  le^slation  upon 


a  SDbject-matter  of  a  general  natnie,  anfl 
does  not  operate  nniformly  throngboiit  the 
state. 

In  Flatt  T.  Oralg  et  al.,  66  Ohio  Bt  7B,  79, 
68  N.  B.  994,  it  was  said  in  the  opinion  that 
"laws  of  a  general  nature  are  required  by 
the  Constitution  (article  2,  {  26)  to  have  a 
uniform  operation  throughout  the  state.  Not 
only  must  such  laws  operate  throughout  the 
state,  but  they  must  operate  uniformly;  that 
la,  there  must  be  np  exemption  as  to  individ- 
uals of  the  same  class.  A  general  law  must 
therefore.  In  Its  operatlOD.  be  coextensive 
with  the  state,  and  coextensive  with  every 
class  brought  withtu  the  purview  of  the  stat- 
ute; bat  the  section  does  not  imply  that  a 
law  of  a  general  nature  must  necessarily 
atfeot  every  individual  in  the  state,  or  every 
small  division  of  territory  within  the  state." 
In  State  ex  reL  v.  Spellmlre  et  al.,  67  Ohio 
8t  77.  66  N.  B.  619,  at  page  86,  67  Ohio  Bt. 
and  page  62%  66  N.  B.,  Burket,  O.  J.,  says: 
"With  us,  "uniform  operation  throughout  the 
state'  me^ns  universal  operation  as  to  ter- 
ritory. It  takes  In  the  whole  state.  And  as 
to  persons  and  things.  It  means  pnlvessal 
operation  as  to  all  persons  and  things  in 
the  same  condition  or  category.  Wbtn  a  law 
Is  available  In  every  part  of  the  state  as  to 
all  persons  and  things  In  the  same  condition 
or  category,  it  is  of  uniform  operation 
throughout  the  state." 

It  is  apparent  from  these  recent  utterances 
of  this  court  that  the  court  has  never  meant 
to  be  undentood  as  denying  the  general  doc- 
trine, held  everywhere,  and  often  approved 
here,  that  a  statute  in  relation  to  a  class,  if 
Its  operation  is  not  territorially  restricted,  is 
a  general  law.  Classification  is  often  proper, 
and  sometimes  necessary.  In  legislation,  in 
order  to  define  the  objects  on  which  the  law 
Is  to  take  efl^ect  and  In  order  to  definitely 
apply  and  effectuate  the  purposes  of  the  legis- 
lation. For  example,  married  women  and 
widows  are  recognized  as  two  distinct  class- 
es, for  the  purposes  of  legislation  peculiar  to 
each  dass,  as  are  also  corporations  classed  as 
railroad  companies,  street  railroad  compa- 
nies, electric  interurban  railroad  companies, 
telegraph  companies,  telephone  companies, 
express  and  Insurance  companies,  etc.  Many 
other  illustrations  may  be  found  In  the  stat- 
utes of  our  state.  In  short,  there  could  ,be 
very  little  general  legislation  without  classifi- 
cation. But  when  the  classification  is  un- 
necessary, arbitrary,  fictitious,  or  otherwise 
faultily  made,  and  is  used  to  evade  the  con- 
stitutional limitations  under  the  form  of 
general  legislation,  such  legislation  in  rela-. 
tlon  to  a  dass  may  be  special  and  unconsti- 
tutional. The  reported  dedslons  ot  this 
court  abound  with  cases  of  false  dassifica- 
tion  In  acts  obviously  drawn  with  the  pur- 
pose of  enacting  special  laws  under  the  guise 
of  general  laws.  These  are  chiefly  acts  re- 
lating to  municipal  corporations.  In  State 
ex  rel.  Knisely  et  al.  v.  Jones  et  al.,  66  Ohiq 
St  453,  64  N.  B.  424.  90  Am.  St  Bep.  692, 
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it  was  clearly  shown  that  claaalflcatloii  and 
8ub<-Ia88lflcatlon  of  cities  and  ylllages  for  the 
puiposes  of  the  organization  thereof,  and  for 
the  purposes  of  legislation  relating  to  the  or- 
ganization thereof,  to  the  extent  that  every 
considerable  city  stood  In  a  class  by  Itself, 
and  all  others  could  be  readily  IdentlSed,  and 
might  as  well  have  been  mentioned  by  name, 
was  not  a  classification  on  the  basis  of  any 
real  or  permanent  relation  among  its  objects, 
biit  was  a  fictitious  classification,  resulting  in 
specialization  and  an  evasion  of  constitution- 
al limitations,  and  that  legislation  founded 
thereon  was  special  legislation.  But  that  is 
not  inconsistent  with  the  well-established 
doctrine  that  within  the  legitimate  purposes 
of  general  legislation,  not  relating  to  the  or- 
ganization of  cities  and  villages,  a  bona  fide 
classification  on  the  basis  of  real  and  sub- 
stantial differences  in  population,  and  of  the 
conditions  growing  out  therefrom,  would  be 
valid.  The  present  case  is  an  iUostratlon  of 
the  application  of  this  principle.  The  Gen- 
eral Assembly  was  legislating  upon  the  sub- 
ject of  the  conduct  of  elections  throughout 
the  state.  That  body  was  admonished  In  ad- 
vance by  a  decision  of  this  court  that  "the 
IiegitAature  have  no  power,  directly  or  Indi- 
rectly, to  deny  or  abridge  the  constitutional 
right  of  citizens  to  vote,  or  unnecessarily  to 
impede  Its  exercise;  and  laws  passed  pro- 
fessedly to  regulate  its  exercise  or  prevent  its 
abuse  must  be  reasonable,  uniform,  and  im- 
partial." Monroe  et  al.  v.  Collins,  17  Ohio 
St.  665.  But  experience  has  shown  that,  un- 
der the  social  conditions  which  prevail  in 
some  quarters  of  very  large  cities,  fraud.  In- 
timidation, and  even  violence,  were  more 
likely  to  odcur  in  the  twilight  and  darkness 
than  In  broad  daylight — "They  love  darkness 
because  their  deeds  are  evil" — and  more  like- 
ly to  occur  there  than  In  smaller  aggregations 
of  population.  The  Legislature  therefore  pro- 
vided that  the  polls  should  be  closed  at  4 
o'clock,  standard  time,  in  the  afternoon,  "In 
cities  which  have  now  or  may  hereafter  have 
a  population  of  three  hundred  thousand  or 
more."  The  minimum  of  population  thus 
fixed  is  tens  of  thousands  below  the  popula- 
tion of  either  of  the  cities  now  Included  with- 
in the  class,  and  Is  not  beyoud  the  range  of 
possibility  to  other  cities,  if  the  rate  of 
growth  In  urban  populations  in  recent  years 
should  continue  for  a  quarter  or  a  half  of 
a  century.  Thus  the  Legislature  clearly 
evinced  an  intention  that  the  section  which 
is  now  challenged  should  not  apply  to  Cin- 
cinnati and  Cleveland  only,  but  should  ap- 
ply generally  throughout  the  state,  and  that 
it  should  be  a  permanent  regulation  regard- 
ing the  conduct  of  elections  throughout  the 
state.  There  may  well  be  differences  of 
opinion  as  to  whether  this  provision  should 
not  apply  to  cities  of  less  population  than  the 
prescribed  number,  but  the  lawmaking  pow- 
er has  exercised  its  judgment  on  that  matter. 
The  limit  of  population  upon  which  the 
classification  should  be  based  is  entirely  with- 


in the  discretion  of  the  <3enenil  Assembly, 
having  regard  to  all  the  conditions  and  dr- 
cmnstancAs;  and,  so  long  as  It  is  not  unrea- 
sonable In  Its  operation,  or  subversive  of  the 
rights  of  electors,  we  cannot  Interfere  with 
it  This  section  was  evidently  designed  to 
protect  the  voter  in  casting  a  free,  nntram- 
meled  ballot,  and  to  enable  him  to  have  It 
honestly  counted.  It  seems  to  have  been  con- 
ceived on  proper  lines;  and,  when  construed 
■  with  other  enactments  In  pari  materia.  It  Is 
liberal  and  reasonable  towards  the  voter. 

The  case  of  State  ex  rel.  v.  Buckley,  60 
Ohio  St  273,  64  N.  B.  272,  cited  In  t>ebalf  of 
the  relators,  does  not  apply  to  this  case. 
In  that  case  there  was  an  express  exemption 
of  territory  as  to  which  the  statute  should 
not  be  operative.  That  Is  not  trne  of  the 
statute  which  we  are  now  considering. 

Our  conclusion  is,  therefore,  that  section 
29260,  Rev.  St,  is  a  law  of  a  general  nature^ 
and  that  it  operates  uniformly  throughout 
the  state;  that  when  considered  in  connec- 
tion with  other  legislation  related  to  it  and 
on  the  same  subject,  it  does  not  deny  or 
abridge  the  right  of  citizens  to  vote;  that  it 
is  intended  to,  and  does,  facilitate,  rather 
than  impede,  the  exercise  of  the  right  of 
suffrage;  and  that  it  is  reasonable,  uniform, 
and  impartial. 

The  Judgment  of  the  circuit  court  and  the 
judgment  of  the  court  of  common  pleas  are 
therefore  reversed,  and  the  original  petition 
dismissed. 

CREW  and  SUMMERS,  JJ.,  concur. 
SPEAR,  0.  J.,  and  PRICE,  J.,  not  sitting. 
SHAUCK,  J.,  concurs  In  the  third  and  fourth 
propositions  of  the  syllabus  and  In  the  Judg- 
ment 


(212  m.  SS4) 

PEOPLE  ex  rel.  FREEMAN  v.  MURPHY. 
(Supreme  Court  of  Illinois.     Dec.  7,  19(M.) 

RAUEAS    COBPPa  —  StTPBKKE    COTIBT-tTUBISDIC- 
TION — STATUTE — CONSTBtTCTIOW. 

1.  Under  Hurd'a  Rev.  St  1899,  c.  38,  par. 
438,  providing  that  any  i>erBon  committed  on  a 
criminal  charge,  not  admitted  to  bail,  and  not 
tried  at  some  term  of  the  coart  having  jurisdic- 
tion within  four  months  of  the  date  of  com- 
mitment shall  be  set  at  liberty  unless  the  de- 
lay  shall    happen    on   the    application   of   the 

Srisoner,  or  unless  the  court  is  satisfied  that 
ue  exertion  has  been  made  to  procure  the  evi- 
dence on  the  part  of  the  people,  and  that  Acre 
is  reasonable  ground  to  believe  that  such  evi- 
dence may  be  procured  at  the  next  term,  in 
which  case  the  court  may  continue  the  case  to 
the  next  term,  the  Supreme  Court  has  no  ja- 
risdiction  on  habeas  corpus  to  detennine  a 
prisoner's  right  to  release  for  a  violation  of  the 
statute  after  trial  and  conviction  in  a  coart  of 
competent  jurisdiction. 

2.  The  fact  that  a  petition  for  writ  of  habeas 
corpus  was  presented  to  a  circuit  judge,  and 
denied.  In  a  case  where  the  relator  had  been 
convicted  of  crime  by  a  criminal  court  of  con- 
current jurisdiction  with  the  circuit  coart,  does 
not  give  the  Supreme  Court  jurisdiction  to  hear 
the  petition  on  its  merits  as  to  a  point  which 
was  reviewable  only  on  error  or  appeal  froni  & 
ruling  of  the  trial  court 
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Motion  by  the  people,  on  tbe  relation  of 
George  Freeman,  for  leaye  to  file  a  petition 
for  a  writ  of  habeas  corpus  against  B.  J. 
Murpby,  warden.    Motion  denied. 

A.  B.  Dunning,  for  relator. 


RICKS,  C.  J.  A  motion  for  leave  to  file  a 
petition  for  habeas  corpus  1b  made  by  the  re- 
lator. Freeman,  and  tbe  particular  ground  for 
relief  set  forth  in  the  petition  Is  that  the  pe- 
titioner, who  was  Indicted  for  murder,  was 
not  given  a  trial  within  four  months  after 
the  time  of  his  commitment  to  JalL  The  re- 
lator was  committed  to  jail  In  Cook  county 
November  21,  1903,  on  a  coroner's  warrant, 
charged  with  the  mnrder  of  Cornelius  Van 
Zandwlck,  following  an  Inquest  He  was  in- 
dicted at  the  December  term,  1903,  of  the 
criminal  court,  entered  his  plea  of  not  guilty 
on  December  22,  1903,  and  demanded  a  trial 
at  the  February  term,  1904,  on  tbe  last  day 
of  the  month  and  term.  He  obtained  a  con- 
tinuance of  the  cause  at  the  March  term,  1904, 
on  the  28th  day  of  March,  and  on  tbe  29th 
day  of  the  same  month  the  order  of  continu- 
ance was,  on  his  motion,  set  aside.  He  then 
moved  to  be  discharged  for  want  of  prosecu- 
tion within  the  fourth  term  of  the  court 
Tbe  motion  was  denied  and  the  trial  entered 
upon,  and  the  examination  of  jurors  begun 
and  continued  until  a  jury  was  fully  Im- 
paneled and  sworn  on  March  30tb,  and  the 
trial  was  proceeded  with  to  April  6th,  when 
a  verdict  of  guilty  of  manslaughter  was  re- 
turned. A  motion  for  a  new  trial  was  made, 
and  at  the  June  term,  1904^  overruled,  and 
tbe  relator  sentenced. 

onie  criminal  court  of  Cook  county  has  a 
term  commencing  the  first  Monday  of  each 
month,  and  all  pending  and  undisposed  of 
caoses  are  continued  from  one  term  to  an- 
other by  operation  of  law,  unless  otherwise 
continued.  Kurd's  Bev.  St  1899,  c.  87,  par. 
.56.  Relator  was  tried,  or  his  trial  entered 
npon,  at  a  term  of  court  commencing  within 
fonr  months  from  his  commitment  but  the 
trial  was  not  concluded  until  tbe  April  term, 
whicb  commenced  more  than  four  months 
after  bis  commitment  He  was  tried  by  a 
Jury  impaneled  at  the  March  term,  and  did 
not,  during  the  trial,  move  for  or  demand  his 
cllscharge,  and  no  order  was  asked  of  or  en- 
tered by  tbe  criminal  court  touching  his  dis- 
charge after  the  trial  began. 

The  statute  relied  on  is  as  follows:  "Any 
person  committed  for  a  criminal  or  supposed 
criminal  offense,  and  not  admitted  to  bail, 
and  not  tried  at  some  term  of  the  court  hav- 
ing jurisdiction  of  the  offense  commencing 
-within  four  months  of  the  date  of  commit- 
ment, or  If  there  Is  no  term  commencing 
-within  that  time,  then  at  or  before  the  first 
term  commencing  after  said  four  months, 
shall  be  set  at  liberty  l^  the  court,  unless  the 
delay  shall  happen  on  ihe  application  of  the 
prisoner,  or  unless  the  court  is  satisfied  that 
doe  exertion  has  been  made  to  procure  the 


evidence  on  tbe  part  of  tiie  people,  and  that 
there  Is  reasonable  grounds  to  believe  that 
such  evidence  may  be  procured  at  tbe  next 
term,  in  which  case  the  court  may  continue 
the  case  to  the  next  term."  Hurd's  Rev.  St 
1899,  c.  38,  par.  438. 

It  Is  contended  by  the  relator  that  because 
his  trial  was  not  completed  during  the  March 
term  of  the  court,  but  extended  over  into  the 
April  term,  the  court  lost  jurisdiction  of  his 
person  under  the  provisions  of  the  above  stat- 
ute, and  that  he  Is  therefore  entitled  to  his 
discharge  under  the  writ  of  habeas  corpus. 
It  Is  not  denied  that  at  the  term  the  jury 
was  Impaneled  and  his  trial  entered  upon, 
the  court  had  jurisdiction  of  both  tbe  subject- 
matter  and  the  person  of  the  relator,  and 
there  can  be  no  question  but  that  tbe  court 
retained  jurisdiction,  unless  the  jurisdiction 
of  the  person  of  the  relator  was  lost  by  the 
court  entering  some  order  that  it  should  not 
have  entered,  or  failing  to  enter  some  order 
that  should  have  been  entered. 

The  above  statute  authorizes  the  court  to 
continue  a  cause  to  a  term  commencing  after 
four  months  from  the  time  of  commitment, 
if  the  delay  has  luippened  upon  the  applica- 
tion of  the  prisoner,  or  If  the  court  Is  satis- 
fled  that  due  exertion  has  been  made  to  pro- 
cure the  evidence  on  the  part  of  the  people, 
and  If  the  court  is  also  satisfied  that  there  Is 
reasonable  grounds  to  believe  that  such  evi- 
dence may  be  procured  at  the  term  to  which 
said  cause  is  continued.  When  the  court  is 
moved  to  discharge  a  prisoner,  or  when  his 
release  is  sought  under  the  provisions  of  the 
above  statute,  a  number  of  questions  arise 
upon  such  application,  which,  we  think,  must 
be  determined  in  the  court  In  which  the  pris- 
oner Is  held  for  trial.  Some  of  these  ques- 
tions are  of  such  a  nature  that  It  could  well 
be  said  that  they  rest  within  tbe  sound  legal 
discretion  of  the  trial  court  In  view  of  the 
provisions  of  the  statute  and  the  authority 
reposed  in  tbe  court  under  It,  we  are  clearly 
of  the  opinion  that  no  court  but  the  trial 
court  in  which  the  proceeding  is  pending  has 
jurisdiction  to  primarily  determine  this  ques- 
tion, and  that  no  court  except  a  court  of  re- 
view has  jurisdiction  to  determine  whether 
or  not  the  trial  court  properly  disposed  of 
such  an  application.  We  are  unable  and  un- 
willing to  give  OUT  assent  to  the  contention 
that  any  court  but  a  court  of  review  has  juris- 
diction to  determine  that  the  trial  court  was 
not  satisfied,  or  was  not  justified  in  being  sat- 
isfied, that  due  exertion  had  been  made  to 
procure  tbe  evidence  for  the  people,  and  satis- 
fied that  there  was  reasonable  grounds  to  be- 
lieve that  the  evidence  for  the  people  might 
be  procured  at  the  next  term  of  the  court 
If  the  prisoner  would  Invoke  this  statute  he 
should  demand  his  release  in  the  trial  court, 
and  preserve  in  the  record,  by  bill  of  excep- 
tions, the  proceedings  had  upon  such  appli- 
cation. If  the  application  be  denied,  it  is 
the  right  of  the  prisoner  to  have  the  action 
of  the  court  reviewed  as  a  part  of  the  record, 
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and  If  eiror  la  comibttted  in  tli«  proceediuss 
(and  It  iB  merely  error  If  It  1b  anything),  and 
that  wror  Is  made  to  appear  In  the  record 
which  is  brought  before  this  court  on  writ  of 
error,  this  coort  will  review  the  action  of  the 
trial  court  in  that  behalf,  as  was  done  in 
Marzen  v.  People,  190  111.  81,  60  N.  E.  102, 
and  Gutbmann  t.  People,  203  III.  260,  67  N. 
B.  821. 

The  statute  under  consideration  cannot 
be  held,  in  ylew  of  its  provisions,  to  be  an 
unqualified  mandate  that  the  prisoner  shall 
be  released  by  the  mere  lapse  of  time,  or 
the  mere  fact  that  he  la  not  given  a  trial  at 
a  term  of  court  commencing  within  four 
months  of  the  time  of  his  commitment 
Not  only  must  the  time  elapse,  but  the  cir* 
cumstances  must  be  such  that  It  is  error 
for  the  court  to  longer  detain  blxa,  and,  as 
■to  these  circumstances  and  to  his  right  of 
discharge,  he  must  obtain  l^e  Jtidgment  or 
ruling  of  the  court  having  juirisdiction  of 
the  cause.  If  «n  indictment  is  found,  then, 
thereafter,  the  benefit  of  this  statate  must 
be  sought  lii  the  court  having  luriadiMlon 
of  the  cause;  that  is,  the  court  in  which 
the  Indictment  is  pending.  If  the  prisoner 
does  not  apply  to  that  court  and  obtain  from 
it  an  order  discharging  him,  or  refusing  to  do 
so,  he  is  in  no  position  to  complain,  as  he 
should  not  be  allowed  to  complain,  on  writ 
of  error  or  otherwise,  that  he  has  not  re- 
ceived an  order  he  has  not  a^ed  for.  Be- 
fore the  action  or  refusal  to  act  of  the  thai 
court  can  be  assigned  for  error,  the  court 
must  at  least  be  called  upon  to  act  Error 
cannot  be  assigned  upon  a  mere  failure  of 
the  court  to  discharge  a  prisoner  under  the 
provisions  of  this  statute,  who  has  not  aslc- 
ed  or  moved  the  court  to  do  so.  It  is  not 
the  intent  or  purpose  of  the  law  that  mere 
errors  committed  or  arising  out  of  matters 
wherein  a  court  is  exercising  a  discretion, 
as  in  this  case,  during  the  pendency  of  the 
trial,  and  reviewable  upon  error,  shall  be 
reviewed  by  courts  of  concurrent  Jurisdic- 
tion, or  any  court  for  that  matter,  under  a 
writ  of  habeas  corpus.  The  writ  of  halieas 
corpus  is  not  for  the  purpose  of  reviewing 
errors,  and  is  only  authorized  in  those  cases 
where  the  court  has  acted  without  Juris- 
diction. People  ex  rel.  v.  Allen,  160  III.  400, 
43  N.  E.  332;  People  ex  rel.  v.  Foster,  104 
III.  156;  Ex  parte  Thompson,  93  111.  88; 
Bx  parte  Smith,  117  111.  63,  7  N.  B.  683; 
People  T.  Murphy,  202  111.  493,  67  N.  B.  226; 
15  Am.  &  Bug.  Bncy.  of  Law  (2d  Bd.)  172. 

In  the  case  of  People  ex  rel.  v.  Allen,  su- 
pra, it  is  said:  "The  court  had  jurisdiction 
Of  the  person  and  subject-matter.  Thero 
may  be  some  question  in  regard  to  whether 
the  Judgment  entered  In  the  case  was  er- 
roneous or  not  However  that  may  be,  the 
judgment  Is  not  void,  and  for  that  reason 
there  is  no  ground  for  writ  of  habeas  corpus. 
If  there  was  any  error  committed  by  the 
court  in  the  trial  of  the  cause  or  in  the  sen- 
tence of  the  petitioner,  that  la  a  question 


which  may  bq  reviewed  by  writ  of  enrn, 
but  the  party  has  no  right  to  a  writ  of 
habeas  corpus."  So  in  the  case  at  bar,  as 
the  jury  was  Impaneled  at  the  March  term— 
a  term  commencing  within  four  months  of 
the  time  of  the  arrest  and  commitment  of 
the  relator — and  an  indictment  followed  the 
arrest  at  the  December  term,  the  court  then 
bad  jurisdiction  of  the  subject-matter  and 
of  the  person  of  the  relator,  and  whether  it 
lost  that  jurisdiction  depended  only  npon 
whether  it  correctly  or  wrongfully  determin- 
ed the  rights  of  the  relator  to  discbarge 
upon  application  made  for  that  purpose,  and, 
if  it  was  incorrectly  held  by  the  oonrt  that 
the  relator  was  not  entitled  to  bis  discharge, 
that  qnestlan,  if  properly  preserved,  was  one 
tor  review  upon  writ  of  error. 

It  is  suggested  in  the  petition  that  this 
court  ahould  talce  Jurisdiction  of  this  cause, 
and  consider  it  upon  its  merits,  because  the 
petition  was  presented  to  a  circuit  judge  of 
Cook  county  and  the  writ  denied.  The  cir- 
cuit court  and 'the  criminal  court  In  which 
ttae  trial  was  had,  are  courts  of  concurrent 
jurisdiction.  The  contention  or  view  that 
the  circuit  court  of  Cook  county  is  vested 
with  Jurisdiction  to  sit  in  review  of  the 
proceedings  of  the  criminal  conrt  cannot 
for  a  moment  be  entertained.  If  the  circuit 
court  bad  assumed  jurisdiction  and  granted 
the  writ  predicating  its  action  npon  this 
statute,  it  would  have  been  a  nullity  for  lack 
of  jurisdiction  in  the  court  and  conld  avail 
the  relator  nothing.  The  order  of  the  cir- 
cuit court  would  neither  warrant  tbe  dis- 
charge of  the  relator  nor  protect  him  against 
rearrest.  It  is  as  essential  that  a  conrt  have 
Jurisdiction  in  a  proceeding  for  writ  of  ha- 
beas corpus  as  any  other  cause  that  may 
come  before  it  In  origtaial  application  tor 
habeas  corpus  the  Jurisdiction  of  this  court 
is  not  greater,  or  based  on  different  grounds, 
than  that  of  the  circuit  and  superior  courts. 
The  views  we  have  above  expressed  pre- 
clude us  from  tlie  consideration  of  tbe  case 
upon  its  merits,  and  leave  to  file  the  petltloa 
is  denied. 

Motion  denied. 


(3U  m.  an 
DTTNBAR  et  al.  v.  AMERICAN  TtSia- 
PHONE  k  TELEGRAPH  CO.  et  aL 

.(Supreme  Ourt  of  Illinois.    Dee.  13,  1901.) 

ja,BOV~tjnxmicmoti~irrmAi.  fbitdiho. 

1.  Where  parties  injorioosly  affected  by  a  de- 
cree have  perfected  an  appeu  titerefrom  to  the 
Appellate  (3ourt  they  are  not  entitied,  ao  \ong 
as  the  appeal  is  pending,  to  prosecute  error  in 
the  Supreme  Coort  to  reyiew  the  aam*  deoee,' 
though  in  doubt  as  to  their  remedy. 

Error  to  Circuit  Court,  Cook  County. 

Controversy  between  Francis  W.  Dunbar 
and  others  and  the  American  Telephone  ft 
Telegraph  Company  rind  others.    Decree  ad- 
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venie  to  Dunbar  and  otbera,  and  tbey  bring 
error.    Dismissed. 

Henry  8.  Bobbins,  Pliny  B.  Smith,  and 
John  S.  Miller,  for  plaintiffs  in  error.  A. 
N.  Waterman,  Holt,  Wheeler  &  Sldley,  and 
Tenney,  Coffeen  &  Hardintr.  for  defendants 
iB  error. 

SCOTT,  J.  This  is  a  motion  made  by  the 
defendants  in  error  to  dismiss  the  writ 
The  plaindfts  tn  error  seek  to  haye  reviewed 
a  decree  of  the  circuit  court  of  Cook  county. 
At  the  time  that  decree  was  entered,  plain- 
tiffs In  error  prayed  for  and  obtained  an 
appeal  to  the  Appellate  Court  for  the  First 
District  They  flied  a  bond,  and  are  en- 
gaged in  prosecuting  that  appeal.  This  mo- 
tion was  made  on  the  ground  that  the  cause 
cannot  properly  be  pending  in  this  court 
and  in  the  Appellate  Court  at  the  same  time. 

It  is  said,  in  response  to  that,  that  coun- 
sel for  plaintiffs  in  error  are  in  donbt  as 
to  which  of  the  courts  has  appellate  Juris- 
diction of  this  case.  We  deem  that  an  in- 
sufficient answer.  They  prosecuted  an  ap- 
peal to  the  Appellate  Court  and  so  long  as 
that  Is  pending  they  will  not  be  permitted 
to  Invoke  the  Jurisdiction  of  this  court  Ac- 
cordingly the  writ  will  be  dismissed. 

Writ  dismissed. 


(2U  III.  fitt) 

PBOPIiB  «r  rel.  HOELDTEB  t.  MUBPHX, 
(Sapreme  Court  of  Illinois.     Dee.  7,  190i.) 

HABEAS     COSPUS— LKOALITT    OF    DKTEimON— 
GBAirr  OF  STAT  OBDSBS. 

1.  Where  sentence  was  entered  Impiediately 
ni>on  overruling  a  motion  for  new  trial,  which 
bad  been  pending  bnt  a  few  days,  and  dsfendant 
was  at  all  times  kept  in  custody,  the  grant  of 
stay  orders  on  defendant's  motion  was  not  snc^ 
an  irregnlarity  as  to  render  defendant's  deten- 
tion after  the  execution  of  the  sentence  and 
his  commitment  to  the  penitentiary  illegal,  so 
as  to  entitle  him  to  relief  on  habeas  corpus. 

Motion  by  the  people,  on  relation  of  Henry 
Hoeldtke,  for  leave  to  file  petition  for  a  writ 
of  habeas  corpus  against  'K.  J.  Murphy.  Mo- 
tion denied. 

B.  C.  Rockwell  and  W.  H.  Martz,  for  re- 
lator. 

BICES,  0.  X  This  is  a  motion  for  leave  to 
file  a  petition  for  habeas  corpus.  The  peti- 
tioner Is  confined  in  the  penitentiary  under 
a  conviction  for  manslaughter.  The  indict- 
ment against  him  was  found  in  February, 
1902.  He  was  tried  and  convicted  In  De- 
cember, 1902.  Motion  for  a  new  trial  was 
made  in  January,  and  was  overruled,  and 
sentence  entered.  On  the  same  day  the  pe- 
titioner moved  the  court  for  an  aUowanoe  of 
60  days  In  which  to  prepare  and  file  a  bill  of 
exceptions,  and  also  for  a  stay  of  the  execu- 
tion of  tire  sentence  for  40  days.  Both  of 
these  motions  were  allowed.  On  April  6, 
1968,  a  motion  was  made  by  petitioner  for  a 


further  stay  of  the  execution  of  sentence, 
and  that  motion  was  allowed;  and  In  like 
manner  a  number  of  motions  for  stays  oC  the 
execution  of  the  sentence  were  made  by  peti- 
tioner and  allowed,  the  last  of  which  mo- 
tions was  on  November  10th,  and  a  stay  was 
then  granted  of  two  weeks.  At  the  expira- 
tion of  this  last  extension  of  two  weeks  the 
sentence  was  executed,  and  the  petitioner 
was  delivered  to  the  warden  of  the  peniten- 
tiary, in  compliance  with  the  Judgment  and 
sentence  of  the  trial  court  The  petitioner 
now  seeks  to  be  released  on  habeas  corpus 
on  the  ground  that  all  these  stays  of  execu- 
tion of  sentence  by  the  trial  court  granted 
on  his  own  application,  were  without  authori- 
ty of  law,  and  void,  and  that  during  all  that 
time  and  ever  since  then  he  was  Imprisoaed 
unlawfully,  and  should  now  be  released  from 
custody. 

The  case  mainly  relied  upon  is  that  of 
People  ex  rel.  Boenert  v.  Barrett  202  111. 
287,  67  N.  E.  23,  95  Am.  St  Rep.  280,  63  h. 
B.  A.  82.  As  the  court  view  it  the  Boenert 
Case  Is  wholly  different  from  the  one  at  bar. 
Boenert  was  convicted  of  embezzlement  by 
the  verdict,  of  the  Jury.  Motion  was  made 
for  a  new  trial,  and  pending  the  considera- 
tion of  that  motion  the  defendant  was  re- 
leased on  ball,  and  was  permitted  to  go  at 
large  for  27  months  without  any  ordo:  of 
court  in  the  case.  The  court  in  that  case  did 
not  dispose  of  the  motion  for  new  trial,  nor 
enter  any  sentence,  and  27  months  after  tiie 
trial  and  conviction,  when  the  defendant  got 
into  some  other  trouble,  he  was  brought  Into 
court  the  motion  for  new  trial  was  then  over- 
ruled, and  he  was  sentenced  on  the  verdict 
IJpon  an  application  to  this  court  for  a  writ 
of  habeas  corpus  the  court  held  that  thie  trial 
court  had  so  far  disregarded  the  law  and  its 
duty  in  the  premises  that  it  had  lost  Juris- 
diction to  enter  sentence,  and  Boenert  was 
released  from  custody. 

In  the  case  now  before  us  sentence  was  en- 
tered Immediately  upon  over  ruling,  the  motion 
for  a  new  trial,  which  was  not  pending  more 
than  a  few  days.  The  defendant  was  all  the 
time  kept  in  custody.  Whether  or  not  the 
orders  granting  these  stays  were  lawful  or 
unlawful;  whether  or  not,  as  a  matter  of 
strict  law,  a  court  after  having  passed  sen- 
tence, can,  upon  its  own  motion  or  upon  the 
motion  of  anybody,  stay  the  execution  of 
sentence  for  a  given  time — does  not  seem  to 
us  to  be  material  or  controlling  in  this  case. 
The  petitioner  was  all  the  time  kept  in  legal 
custody,  and  the  orders  entered  by  the  court 
were  presumably  in  furtherance  of  Justice. 
The  extension  by  a  trial  court  to  a  convicted 
defendant  of  an  opportunity  to  make  up  bis 
record  for  the  presentation  of  his  case  to  a 
court  of  review  cannot  be  regarded  as  siicb 
an  unwarranted  exercise  of  power  as  to  an- 
nul the  sentence  of  the  law  legally  passed  be- 
fore the  alleged  tmwarranted  orders  of  stay 
were  made.  The  petitioner  did  not  at  the 
time^  complain  of  his  imprisonment  pending 
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these  orders,  nor  did  he  complain  until  after 
he  had  been  ,ln  the  penitentiary  a  number  of 
months.  He  la  now  where  the  sentence  of 
the  law  directed  that  he  should  be  placed,  and 
the  court  Is  not  of  the  opinion  that  there  Is 
any  such  error  or  Irregularity  In  the  grranting 
of  these  stay  orders  after  sentence,  at  bis 
own  request,  as  should  entitle  him  to  any  re- 
lief under  this  petition.  The  motion  for  leave 
to  file  the  petition  will  be  denied. 
Motion  denied. 


(Ul  ni.  iiso) 

PEOPLE  ex  rel.  WILSON  v.  MATTINQBR 

et  at. 

(Supreme  Court  of  Illinois.     Dec.  7,  1904.) 

MANDAMUS  —  ELECTION  CANVASSINO  BOABD — 
ALTERATION  OF  CEBTIFICATK  —  DISSOLUTION 
OF   BOARD — RESTORATION   OF   CERTIFICATE. 

1.  Where  a  county  clerk  and  two  justices  se- 
lected by  him,  acting  as  a  canvassing  board, 
permitted  the  changing  of  a  certificate  of  the 
return  of  votes  from  a  district  on  the  ground 
tliat  an  error  had  been  made  in  the  canvass  of 
that  district,  mandamus  would  not  lie  to  com- 
pel the  board  to  reassemble  and  restore  the  cer- 
tificate, the  board  not  having  been  a  jiermanent 
one,  and  it  having  in  fact  acted  in  canvassing 
the  returns. 

Mandamus  by  the  people,  on  the  relation  of 
Alonzo  E.  Wilson,  to  compel  Alfred  E.  Mat- 
tlnger  and  others,  constituting  a  canyassing 
board,  to  reassemble  and  restore  a  certificate 
from  a  certain  district  to  Its  original  condi- 
tion.   Motion  for  leave  to  file  petition  denied. 

E.  C.  Akin,  for  petitioner. 

RICES,  0.  J.  This  is  a  motion  for  leave 
to  file  a  petition  for  mandamus  directed  to 
the  county  derlr  of  Will  county  and  to  two 
Justices  of  the  peace,  who,  it  seems,  served 
with  said  clerk  as  canvassers  of  certain  elec- 
tion returns.  The  petitioner  was  a  candidate 
in  the  district  composed  of  Du  Page  and  Will 
counties,  and  it  is  alleged  In  the  petition  that 
In  one  of  the  districts  In  Will  county  the  re- 
turns as  brought  to  the  county  clerk  showed 
some  240  votes  for  the  petitioner,  Wilson,  and 
that  after  the  said  returns  had  been  brought 
to  the  clerk's  otB.ce,  and  when  the  canvassing 
board  had  been  called  together  to  make  the 
canvass,  some  of  the  Judges  or  clerks,  or  at 
least  some  person  present  in  the  room,  sug- 
gested that  there  had  been  an  error  made  in 
the  canvass  of  the  votes  of  that  district  by 
the  Judges  and  clerks  to  the  number  of  50  oj 
51  votes,  and  that  the  certificate  of  the 
Judges  to  that  extent  was  wrong.  It  is  fur- 
ther alleged  that  such  Judges  and  clerks  or 
persons  were  then  and  there  allowed,  in  the 
presence  of  the  canvassing  board,  to  correct 
their  certificate  of  the  return  of  the  votes. 
The  effect  of  that  was  to  change  the  result 
with  reference  to  the  petitioner  and  defeat 
his  election..  With  those  61  votes  he  would 
have  been  elected,  and  without  them  he  is  de- 
feated. He  now  petitions  this  court  to  di- 
rect, by  mandamus,  the  county  clerk  and  the 
said  two  Justices  who  acted  with  him  as  the 


board  to  reassemble  and  restore  the  oertifl- 
cate  to  its  original  condition. 

It  may  be  said,  with  reference  to  this  mo- 
tion and  petition,  that  this  canvassing  board 
which  we  are  asked  to  control  by  mandamus 
Is  not  one  of  any  permanent  duration,  but  is 
a  board  created  at  the  will  of  the  county 
clerk,  he  himself  composing  one  of  its  mem- 
bership, and  calling  two  Justices,  such  as  he 
may  see  fit,  to  constitute  the  other  two  mem- 
bers. When  the  board  has  performed  its  du- 
ties, whether  well  or  otherwise.  Its  official 
existence  as  a  canvassing  board  Is  gone.  The 
members  of  It  have  resumed  their  ordinary 
stations  In  life  as  Individuals.  They  cannot 
any  longer  be  said  to  be  a  canvassing  board 
after  the  time  that  their  duties  have  been 
performed.  It  Is  well  recognized  that  a  writ 
of  mandamus  will  not  Issue  against  individ- 
uals as  such,  but  must  be  against  some  per- 
son or  persons  clothed  with  authority  to  do 
the  act  sought  to  be  compelled.  These  per- 
sons are  no  longer  in  authority,  and  on  this 
phase  of  the  petition  the  court  has  very  great 
doubt  of  Its  power  to  issue  an  order  to  these 
Individuals  to  reassemble  and  reorganize,  and 
then  do  some  act  differently  from  what  they 
have  already  done.  Where  some  officer  or 
some  body  of  persons  having  authority  re- 
fuses to  do  an  act  which  It  Is  his  or  its  legal 
duty  to  do,  mandamus  may  be  resorted  to 
to  require  such  officer  or  body  to  act.  If  this 
canyassing  lioard  were  now  in  existence  and 
in  session,  and  were  refusing  to  do  its  duty- 
refusing  to  act — ^the  court  might  be  asked  to 
require  it  to  act.  But  it  has  in  fact  acted. 
The  petitioner  says  it  has  acted  improperly. 
If  that  be  true,  it  Is  not  a  ground  for  a  writ 
of  mandamus  to  make  It  now  act  properly. 
If  the  petitioner  was  legally  elected,  as  he 
contends  he  was,  he  has  still  his  right  to  con- 
test that  question  before  the  body  of  which 
he  claims  to  have  been  legally  elected  a  mem- 
ber. That  is  guarantied  to  him  and  provided 
for  by  statute.  We  perceive  no  sufficient 
ground  upon  which  we  could  assume  Jurisdic- 
tion in  the  case,  and  the  motion  will  be  de- 
nied. 

Motion  denied. 


(2U  UL  MS) 

EINSIiOE  et  al.  v.  POOUE  et  aL 
(Supreme  Court  of  UlinoU.     Dec.  22,  1904.) 

CKBTIOBARI— ACTS  OF  COtTNTT  COCTBT — CALLINO 

0»  COUNTY    SEAT  ELECTION— PETITION 

— WITHDRAWAL  OF  SIONATUEES. 

1.  Under  the  statute  making  the  decirion  of 
the  county  court  in  calling  a  county  seat  re- 
moval election  final,  certiorari  will  lie  to  review 
Its  action  in  calling  such  an  election  wlien  it 
has  no  jurisdiction. 

2.  Under  Hurd's  Rev.  St  1903,  p.  553,  c.  84. 
requiring  petitions  for  the  calling  of  a  coonty 
seat  removal  election  to  be  signeo  by  two-fifths 
of  the  voters  of  the  county,  signers  of  such  a  pe- 
tition may  withdraw  their  names  before  the 
county  court  has  taken  final  action  on  the  peti- 
tion. 

f  i.  See  Counties,  yoL  13.  Cent  Dig.  |  tS. 
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Error  to  Appellate  Conrt,  Second  District 
Petition  by  Jamee  B.  Pogue  and  others  for 
writ  of  certiorari  to  review  the  action  of  the 
Gonnty  court  of  De  Kalb  county,  Albert  S. 
Klnsloe,  and  others.  In  calling  a  county  seat 
removal  election.  From  a  Judgment  of  the 
Appellate  Court  affirming  a  judgment  grant- 
ing the  writ  and  quashing  the  proceedings  of 
the  county  court,  respondents  bring  error. 
Affirmed. 

This  Is  a  petition  for  a  writ  of  certiorari, 
filed  in  the  circuit  court  of  De  Kalb  county  by 
certain  citizens  and  legal  voters  of  said  coun- 
ty, to  require  the  county  conrt  of  said  county 
to  send  up  its  record  wherein  said  county 
court  had  ordered  an  election  to  be  held  in 
said  county  for  the  purpose  of  voting  upon 
the  proposition  to  remove  the  county  seat  of 
that  county  from  Sycamore  to  De  Kalb.  The 
petition  was  in  the  usual  form,  and  alleged 
said  county  conrt  was  without  Jurisdiction 
to  make  the  said  order,  and  that  there  was 
no  method  jirovided  by  law  whereby  the  or^ 
der  of  said  county  court  could  be  reviewed 
by  appeal  or  otherwise,  as  the  statute  pro* 
vided  the  Judgment  of  the  countr-  court,  in 
ordering  an  election  for  the  removal  of  a 
county  seat,  should  be  final.  The  writ  was 
ordered  to  issue,  and,  having  been  served  up- 
on the  county  Judge  and  the  clerk  of  the 
county  court  of  said  county,  the  clerk  of  the 
county  court  filed  as  a  return  to  said  writ  the 
record  of  the  county  court  in  the  matter  of 
calling  said  election.  A  hearing  was  bad 
npon  the  petition  and  return,  and  a  Judgment 
was  entered  quashing  the  proceedings  in  the 
county  court  calling  said  election,  wblcb 
Judgment  has  been  affirmed  by  the  Appel- 
late Court  for  the  Second  District,  and  the 
record  has  been  brought  to  this  court  for  fur^ 
ther  review  upon  writ  of  error. 

A.  O.  Kennedy,  Co.  Atty.,  and  H.  W.  Prentice 
(li.  C.  Whitman  and  H.  W.  McEwen,  of  coun- 
sel), for  plaintiffs  in  error.  Hopkins,  Dolpb, 
Peffers  &  Hopkins  (H.  A.  Jones  and  D.  J. 
Games,  of  counsel),  for  defendants  in  error. 

HAND,  J.'  (after  stating  the  facts).  It  is 
first  contended  the  circuit  court  was  with- 
out Jurisdiction  to  Issue  the  'writ  The  law 
Is  too  well  settled  in  this  Jurisdiction  to 
now  be  questioned  that  the  circuit  courts 
of  this  state  may  award  the  common-law 
writ  of  certiorari  to  all  inferior  tribunals 
and  Jurisdictions  within  the  state  where  it 
appears  that  they  have  exceeded  the  limits 
of  their  Jurisdiction,  or  where  they  have  pro- 
ceeded illegally,  and  no  ax>peal  Is  allowed,  or 
other  mode  provided  by  law  for  reviewing 
their  proceedings.  People  v.  Wilkinson,  13 
111.  800;  Wbitmer  t.  Commissioners  of  High- 
ways, 96  IlL  289;  Commissioners  of  Mason 
&  Tazewell  Special  Drainage  District  v.  Grif- 
fin, 134  III.  330,  2S  N.  B.  995;  Commissioners 
of  EUghways  v.  Quinn,  136  III.  604,  27  N.  SL 
187;  Glennon  v.  Britton,  185  111.  232,  40  N. 
B.    S94;    Commissioners    of    Highways    v. 


Barnes,  196  HL  43,  62  N.  B.  m.  In  People 
T.  Wilkinson,  supra,  the  writ  was  issued  by 
the  circuit  court  to  the  county  court,  and  in 
Commissioners  of  Mason  &  Tazewell  Special 
Drainage  District  v.  .Griffin,  supra,  it  was 
held  that  the  writ  lies,  when  issued  by  the 
circuit  court,  to  all  inferior  tribunals  and  of- 
ficers exercising  Judicial  and  quasi  Judicial 
functions.  As  has  heretofore  been  said  by 
this  court:  "It  is  unnecessary  to  multiply 
cases  upon  the  authority  of  the  court  to  issue 
this  writ  It  Is  a  common-law  power,  and 
is  vested  la  our  circuit  courts,  which  in  this 
state  are  the  highest  courts  of  original  Juris- 
diction." People  V.  Wilkinson,  supra;  Glen- 
non V.  Britton,  supra.  And  in  the  Griffin 
Case  it  was  said  (page  340,  134  111.,  page  997, 
25  N.  B.):  "The  general  rule  seems  to  be 
that  this  writ  lies  only  to  Inferior  tribunals 
and  officers  exercising  Judicial  functions,  and 
the  act  to  be  reviewed  must  be  Judicial  in 
its  nature,  and  not  ministerial  or  legislative. 
Locke  v.  Lexington,  122  Mass.  290;  State  v. 
Mayor,  84  Minn.  250,  25  N.  W.  449;  In  re 
Wilson,  82  Minn.  145,  19  N.  W.  723;  Robin- 
son V.  Supervisors,  16  Cal.  208;  Ex  parte 
Fay,  16  Pick.  243;  Stone  v.  Mayor,  25  Wend. 
157;  Esmeralda  v.  District  Court,  18  Nev. 
438,  5  Pac,  64;  Thompson  v.  Multnomah 
County,  2  Or.  84.  But  it  is  not  essential  that 
the  proceedings  should  be  stricUy  and  tech- 
nically 'Judicial,'  in  the  sense  In  which  that 
word  is  used  when  applied  to  courts  of  Jus- 
tice. It  is  sufficient  If  they  are  what  is  some- 
times termed  'quasi  Judicial.'  The  body  or 
officers  acting  need  not  constitute  a  court  of 
Justice,  in  the  ordinary  sense.  If  they  are 
Invested  by  the  Legislature  with  the  power 
to  decide  on  the  property  rights  of  others, 
they  act  Judicially  In  making  their  decision, 
■whatever  may  be  their  public  character. 
Robinson  v.  Supervisors,  supra." 

The  statute  authorizing  the  county  court 
to  call  a  county  seat  removal  election  pro- 
vides that  the  decision  of  the  county  court  in 
calling  said  election  shall  be  final,  which  is 
an  equivalent  to  failing  to  provide  for  the 
review  of  the  action  of  the  court  in  that  re- 
gard by  appeal  or  otherwise.  We  think  It 
clear,  therefore,  the  circuit  court  did  not  err 
in  issuing  the  writ 

The  next  question  to  be  considered  is,  was 
the  writ  properly  Issued  in  this  caseT  The 
statute  providing  for  the  removal  of  county 
seats  (Hurd's  Rev.  St  1903,  p.  653,  c.  34) 
provides  the  petition  for  removal  must  be 
signed  by  a  number  of  legal  voters  of  the 
county  equal  to  two-fifths  of  the  votes  cast 
in  said  county  at  the  last  preceding  presiden- 
tial election.  The  court  found  that  at  the 
presidential  election  preceding  the  filing  of 
the  petition  8,169  votes  were  cast  in  De  Kalb 
county,  and  that  two-fifths  thereof  was  8,288. 
The  petition,  when  filed,  contained  3,987  sig- 
natures, which  were  reduced  to  3,910  by 
striking  therefrom  certain  names  which  were 
contested.  On  the  convening  of  the  county 
court  at  Ite  September  term,  1908— that  be- 
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ing  tho  term  at  which  the  petition  properlr 
came  np  for  hearingT-l>232  persons  who  had 
signed  the  petition  for  removal  presented 
their  petitions  In  the  county  court,  asking 
that  they  be  permitted  to  withdraw  their 
names  from  the  removal  petition.  This  the 
court  declined  to  permit  them  to  do.  Had 
those  names  been  permitted  to  be  withdrawn 
from  the  removal  petition,  that  petition, 
which  was  jurisdictional,  would  not  have 
contained,  by  at  least  600,  the  requisite  num- 
ber of  signatures  to  give  the  county  court 
jurisdiction  to  order  the  election,  and  the  pe- 
tition, for  want'of  a  sufficient  number  of  sig- 
natures, must  have  failed,  and  the  court 
should  have  dismissed  the  same.  The  ques- 
tion whether  the  writ  was  properly  issued 
in  this  case  is  therefore  narrowed  to  the 
question  whether  those  persons  who  sought 
to  withdraw  their  names  from  the  removal 
petition  should  have  been  permitted  to  with- 
draw them  by  the  county  court 

The  petitions  of  withdrawal  were  present- 
ed to  the  court  before  the  court  had  finally 
acted  upon  the  petition  and  determined  to 
call  an  election,  and  we  are  of  the  opinion 
they  were  presented  in  time,  and  that  the 
persons  signing  them  should  have  been  per- 
mitted by  the  court  to  withdraw  their  names 
from  the  petition  for  removal.  The  right  of 
a  petitioner  to  withdi-aw  his  name  from  a 
petition  before  the  tribunal  authorized  to  act 
upon  the  petition  has  taken  final  action  has 
recently  been  considered  by  this  court  in  two 
cases  (Uttell  v.  Board  of  Supervisors  of  Ver- 
milion County,  198  ni.  205,  65  N.  B.  78,  and 
Theurer  v.  People,  211  III.  296,  71  N.  E.  997), 
wherein  the  authorities  were  reviewed,  and 
the  conclusion  was  reached  that  a  petitioner 
has  the  right  to  withdraw  his  name  from  the 
petition  at  any  time  before  the  tribunal  cre- 
ated by  law  to  determine  the  matter  submit- 
ted by  the  petition  has  finally  acted.  We  see 
no  difference  in  principle  between  the  case  at 
bar  and  those  cases,  and  think  the  doctrine 
there  announced  should  control  in  this  case. 

As  the  names  of  the  petitioners  who  sign- 
ed the  petitions  of  withdrawal  should  have 
been  eliminated  from  the  petition  for  remov- 
al, it  is  apparent  the  county  court,  after  said 
petitions  of  withdrawal  were  filed,  exceeded 
Its  jurisdiction  in  ordering  said  election,  and 
that  the  circuit  court  did  not  err  in  quashing 
the  proceedings  and  the  order  of  the  county 
court  In  calling  said  election.  The  Judgment 
of  the  Appellate  Court  will  therefore  be  af- 
firmed. 

Judgment  affirmed. 


(213  III.  291) 

WESTON  et  aL  v.  TEUFEL  et  aL 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

WnX    CONTEST— TTNDtrB    INTLUENCE— EVIDERCE 

— iNBTBiroTiona— HASia.Ess  kbbob. 
1.  On  the  trial  of  a  will  contest,  the  admission 
In  evidence  of  a  memorandum,  indorsed  on  tlie 
will  by  the  probate  judge,  showing  that  it  had 


been  proved  and  admitted  to  probate,  was  n- 
versibie  error, 

2.  Error  In  admitting  in  avidenos,  on  the  trial 
of  a  will  contest,  a  memorandum,  indorsed  on 
the  will  by  the  probate  judge,  showing  it  liad 
been  proved  and  admitted  to  protHite,  was  not 
cnred  by  a  necessary  averment  hi  tlie  bill  that 
the  will  had  been  admitted  to  probate. 

3.  Such  error  was  not  cured  by  an  instruc- 
tion that  the  order  of  the  probate  court  admit- 
ting the  will  to  probate  should  not  be  considered 
by  the  jury  in  arriving  at  their  verdict. 

4.  The  general  rule  that  on  the  whole  case  the 
burden  of  proving  undue  influence  is  on  the  con- 
testants of  a  will  applies  as  well  to  nndne  in- 
fluence resulting  from  an  abuse  of  a  fiduciary 
relation  between  the  testator  and  a  t>eDeficiary 
as  to  undue  influence  arising  from  other  causes. 

6.  Separate  Instrnctions  in  a  will  contest, 
each  of  which  isolates  a  fact  and  tells  the  jury 
that  such  fact  is  not  sufficient  to  overthrow  the 
will,  are  erroneous,  as  inducing  the  jury  to  Gnd 
for  proponents,  when  a  consideration  of  all  the 
circumstances  together  might  lead  titem  to  find 
in  favor  of  contestants. 

6.  In  a  will  contest,  the  jury  were  Instructed 
that,  to  vitiate  a  will  on  account  of  undue  in- 
fluence. It  must  appear  that  there  was  something 
wrongfully  done,  amounting  to  a  specimen  of 
fraud,  compulsion,  "or  other  conduct  improper 
under  the  instructions  herein."  Held  errone- 
ous, as  the  instructions  disclosed  no  language  to 
which  the  words  quoted  could  apply,  tnit  many 
circumstances  were  proven  ana  rdied  on  to 
show  undue  influence  not  specifically  referred  to 
in  the  instructions,  and  the  jury  might  conclude 
that  they  were  excluded  from  their  considera- 
tion. 

7.  The  jury  were  instructed  that,  if  they  dis- 
believed a  witness  as  to  anr  material  fact,  they 
were  entitled  to  disregard  his  entire  testimony, 
except  so  far  as  it  was  corrolmrated  by  other 
competent  testimony,  or  by  facts  and  dicnm- 
stances  in  evidence.  Held  uiat,  the  juir  not  be- 
ing the  judges  of  the  competency  of  evidence,  the 
instruction  was  erroneous,  in  that  it  used  the 
word  "competent,"  instead  of  "credible,"  or 
other  word  of  like  import,  and  thereby  reqnired 
the  jury  to  give  weight  to  the  testimony  of  an 
impeached  witness  in  so  far  as  he  was  corrob- 
orated by  competent  evidence,  even  though  tliey 
did  not  regard  such  evidence  aa  oedible. 

Error  to  Superior  Court,  Cook  Ootinty; 
Axel  Chytraus,  Judge. 

Bill  by  Walter  B.  Weston  and  others 
against  Charles  Teufel  and  others.  There 
was  a  decree  in  favor  of  defendants,  and 
plalntifFs  bring  error.    Beversed. 

C.  J.  Michelet  and  Samuel  B.  King,  for 
plaintiffs  in  error.  Walker  &  Payne,  for  de- 
fendants In  error  Teufel,  McElhem,  and 
Gould.  Harvey  B.  Hurd,  for  defendants  in 
error  Bailey,  Mann,  and  Crockett.  George 
P.  Merrick,  for  defendants  in  error  Tubman. 


SCOTT,  J.  Plaintiffs  In  error  filed  their 
bill  in  the  superior  court  of  Cook  county  to 
set  aside  the  will  and  codicil  of  Nancy  Bai- 
ley, deceased,  which  had  tieen  admitted  to 
probate  in  the  proper  court  of  that  county 
on  the  9th  day  of  December,  1896,  upon  the 
grounds  that  she  was  of  unsound  mind  at  the 
time  of  execution  thereof,  and  that  the  exe- 
cution of  said  will  and  codicU  was  procured 
by  the  exerdBO  of  undue  influence  on  the 
part  of  Charles  Teufel.  After  vertict,  there 
was  a  decree  -  for  proponents^  whldx  is 
brought  here  for  review. 
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Nancy  Bailey  ffied  on  Angost  19,  1896,  at 
the  age  of  64  years,  possesaed  of  property 
worth  approximately  $150,000.  Her  heirs  at 
law  were  John  McAllister  and  James  Mc- 
Allister, brothers,  Jane  Hart,  a  sister,  and 
■Walter  and  Charles  Weston,  children  of  A 
deceased  sister.  The  will  and  codicil  were 
executed  on  the  same  day  And  at  the  same 
time,  the  purpose  of  the  codicil  being  to  add 
a  provision,  and  both  will  be  hereinafter  re- 
ferred to  as  "the  will."  Testatrix,  after  pro- 
viding for  the  payment  of  debts  and  funeral 
expenses,  In  addition  to  making  several  small 
bequests,  gave  to  Charles,  Walter,  and  Mil- 
ton Weston,  $60D  each;  to  James  McAllister 
and  Jane  Hart,  "Bailey's  Opera  House,  Bv- 
anston.  In  fee  simple";  to  Charles  Hart,  a 
son  of  Jane  Hart,  "the  premises  816  Davis 
street,  Evanston";  to  Charles  Teufrf,  "my 
residence,  known  as  'The  Oaks,'  No.'  2907 
Sheridan  Boad,  Evanston."  The  residue  was 
given  to  James  McAllister,  Jane  Hart,  and 
Charles.  Hart  Charles  Tenfel  was  nominated 
executor.  By  one  clause  of  the  will  she  ex- 
cluded John  McAllister  from  sharing  In  her 
estate.  The  proof  tends  to  show  that  the 
real  estate  devised  to  Teufel  was  In  value 
about  one-third  of  her  property.  He  Is  the 
principal  devisee. 

For  many  years  the  testatrix  had  been  an 
Inebriate,  habitually  addicted  to  the  use  of 
Intoxicating  liquor  In  excessive  quantities. 
Charles  Teufel,  at  the  time  of  the  execution 
of  the  will,  was  a  bachelor  44  years  of  age. 
The  bill  avers,  and  the  evidence  tends  to 
prove,  that  for  several  years  prior  to  the  exs 
ecutlon  of  the  will  he  had  been  her  man  of 
business,  and  had  sustained  very  close  con- 
fidential relations  with  her;  that  she  was  in 
a  debilitated  physical  and  mental  condition, 
consequent  upon  Intoxication,  habitual  and 
long  continued;  that  she  reposed  great  con- 
fidence In  him;  that  he  had  acquired  such, 
dominion  and  control  over  her  that  her  will 
readily  yielded  to  his  persuasions;  and  that 
by  reason  thereof  a  fiduciary  relation  existed 
between  them,  by  the  abuse  of  which  he  se- 
cured the  execution  of  the  will  in  question. 
The  will  was  drawn  on  July  22,  1896.  On 
that  day  Charles  Teufel  went  with  her  to 
the  office  of  Charles  S.  Gutting,  an  attorney 
In  the  city  of  Chicago,  with  whom  she  had 
no  previous  acquaintance,  for  the  purpose  of 
having  her  will  drawn.  She  Informed  the 
lawyer  of  the  pprixwe  of  her  visit,  and  he 
began  to  make  memoranda  In  regard  to  the 
disposition  of  her  property,  when  he  was 
called  away.  He  suggested  that  Charles 
Teufel,  who  was  still  present,  should  com- 
plete the  memoranda  in  his  absence.  When 
he  returned  Teufel  had  acted  on  the  sugges- 
tion. The  attorney  then  read  the  Items 
aloud,  and  the  testatrix  assented  to  them. 
Tenfel  withdrew,  and  Mrs.  Bailey  remained 
a  half  or  three-quarters  of  an  hour,  discuss- 
ing her  business  affairs  and  stating  the  rea- 
sons that  Impelled  her  In  making  the  dispo- 
sition of  her  property  that  she  was  making. 


and  then  took  her  departure.  On  the  next 
day,  In  accordance  with  an  arrangement 
made  with  her,  Mr.  Outtlag  took  the  will  to 
Evanston,  the  place  of  her  residence,  where 
It  was  executed  In  the  office  of  her  physician, 
Charles  Teufel  being  present  at  the  time  of 
the  execution;  and  It  appears  that  he  had 
accompanied  her  to  that  office  on  that  occa- 
sion, later  on  the  same  day  she  departed 
from  Evanston  on  a  Journey  to  Ireland, 
where  she  arrived  on  August  5th,  and  where 
her  death  occurred  on  August  19th  of  the 
same  year. 

It  Is  first  urged  that  the  verdict  Is  against 
the  manifest  weight  of  the  evidence.  A  pre- 
vious trial  had  taken  place.  In  which  a  ver- 
dict had  been  returned  for  the  contestants. 
That  verdict  was  set  aside  by  the  nisi  prlus 
court,  because,  as  it  Is  said,  the  Jory  was  not 
Vroperly  Instructed.  A  large  amount  of  tes- 
timony was  taken  in  the  second  trial.  It 
covers  272  pages  of  the  printed  abstract  It 
is  sharply  conflicting  and  Irreconcilable,  and 
we  do  not  think  the  decree  should  be  dis- 
turbed on  the  ground  above  suggested.  A 
large  number  of  witnesses  testified  on  behalf 
■ot  proponents,  and  a  somewhat  lesser  num- 
ber for  the  contestants.  W6  have  carefirily 
considered  this  testimony,  and,  as  the  case 
must  be  tried  again,  we  refrain  from  any 
discussion  of  the  evidence,  except  to  say  that 
we  consider  the  case  a  close  one  pn  the  proof, 
more  especially  so  upon  one  of  the  two  ques- 
tions presented  by  the  pleadings. 

In  making  their  case  In  chief,  the  propo- 
nents Introduced  the  certificate  of  the  oath 
of  the  witnesses  taken  at  the  time  of  the  first 
probate,  and  were  also  permitted  to  Intro- 
duce, ovw  the  objection  of  the  contestants, 
an  Indorsement  on  the  will,  made  by  the 
Judge  of  the  probate  court,  which  was  in 
the  words  and  figures  following:  "Will  prov- 
ed and  admitted  to  probate  In  open  court, 
this  9th  day  of  September,  1896.  Christian 
C.  Kohlsaat;  Probate  Judge."  The  admis- 
sion of  this  Indorsement  is  assigned  as  er- 
ror. We  have  heretofore  held  that  a  certified 
copy  of  the  order  of  the  court  admitting  a 
will  to  probate  was  not  properly  admitted  in 
evidence  on  the  trial  of  a  will  contest,  and. 
In  a  case  where  the  evidence  Is  conflicting, 
that  Its  admission  is  prejudicial  to  the  con- 
testants. Craig  V.  Southard,  148  111.  87,  85 
N.  K.  361. 

It  is  first  sought  to  obviate  this  error  by 
showing  that  the  bill  averred  that  the  will 
had  been  admitted  to  probate  In  the  probate 
court  of  Cook  county.  If  this  averment  cures 
the  error,  it  Is  manifest  that  the  error  Is  one 
that  could  not  be  availed  of  in  any  case,  be- 
cause, without  an  averment  In  the  bill  that 
the  will  had  been  admitted,  no  reason  would 
appear  for  Invoking  the  power  of  a  court  of 
equity  to  set  It  aside.  Under  the  statute,  the 
sole  question  to  be  determined  by  the  Jury 
is  "whether  the  writing  produced  be  the  will 
Of  the  testator  or  testatrix  or  not"  Hurd's 
Rev.  St  1903,  C.  148,  f  7.    It  la  clear  the  in- 
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dorsement  In  guestloii  could  throw  no  light 
on  that  issue. 

In  Grayb«al  v.  Gardner,  146  HI.  337,  34  N. 
E.  528,  the  will  had  been  admitted  to  probate 
In  the  circuit  court  npon  an  appeal  from  the 
probate  court,  and  a  bill  in  chancery  there- 
after filed  to  contest  ^the  validity  of  the  in- 
strament.  In  the  trial  of  the  issue  made  on 
the  bill,  the  court  permitted  the  proponents 
to  read  to  the  Jury  the  order  of  the  circuit 
court  admitting  the  will  to  probate,  and  this 
was  held  to  be  error,  but  not  of  a  reversible 
character,  for  the  reason  that  It  merely  re- 
cited the  testimony  of  the  subscribing  wit- 
nesses and  expressly  stated  that  the  will  was 
admitted  to  probate  on  the  evidence  ot  those 
witnesses  alone,  and  that,  as  a  certificate  of 
the  eTidence  of  those  witnesses  would  have 
been  prima  facie  proof  of  the  validity  of  the 
will,  the  order  simply  amounted  to  proving 
the  legal  effect  of  the  evidence  of  those  wit- 
nesses, and  was  therefore  harmless.  The 
same  thing  cannot  be  said  of  this  memo- 
randum, as  it  does  not  show  upon  what  evi- 
dence it  was  based.  The  conclusion  that  the 
Jury  would  probably  reach  would  be  that  the 
probate  judge  had  made  an  Investigation  and 
ascertained  that  the  will  was  valid.  Wheth- 
er that  determination  had  been  reached  by 
that  officer  npon  the  testimony  of  the  suD- 
Bcrlbing  witnesses,  or  upon  that  of  many  oth- 
er persons,  the  jury  would  not  Icnow. 

It  is  also  suggested  that  the  Jury  were  in- 
structed that  the  order  of  the  probate  court 
admitting  the  will  to  probate  should  not  be 
considered  in  arriving  at  their  verdict  We 
do  not  think  this  cures  the  error.  In  the  first 
place,  the  objectionable  evidence  was,  not  the 
order  admitting  the  will  to  probate,  but  a 
memorandum  Indorsed  on  the  will  by  the 
probate  Judge.  In  the  second  place,  the  evi- 
denfe  was  harmful,  for  the  reason  that  it 
gave  to  the  cause  of  the  proponents  the  sup- 
port of  the  finding  of  the  probate  court 
When  the  Jury  had  once  been  acquainted 
with  the  fact  that  such  a  finding  had  been 
made  by  Judge  Kohlaaat  the  wrong  had 
tbeen  done,  and  the  instruction,  if  they  bad 
understood  it  to  apply  to  this  memorandum, 
•M>uld  not  have  removed  from  their  minds 
the  Impression  that  a  verdict  for  contestants 
would  be  adverse  to  the  views  of  the  probate 
Tudge.  The  admission  of  the  memorandum 
in  this  case  was  reversible  error. 

The  court  instructed  the  Jury  that  it  was 
tncumbent  upon  the  contestants  to  establish 
one  or  the  other  of  the  grounds  upon  which 
th'i  bill  was  based  by  a  preponderance  of  the 
evidence,  and  this  is  said  to  be  error  so  far 
u  the  question  of  undue  Influence  is  con- 
CM  .led.  Where  a  fiduciary  relation  exists  be- 
tween the  testator  and  a  devisee  who  re- 
eetves  a  substantial  benefit  from  the  will,  and 
ifhere  the  testator  Is  the  dependent  and  the 
devisee  the  dominant  party,  and  the  testator 
therefore  reposes  trust  and  confidence  in  the 
devisee,  as  In  the  ordinary  relation  of  tMor- 
ao^  and  client  and  where  the  will  Is  written, 


or  Its  preparation  procured,  by  that  bene- 
ficiary, proof  of  these  facts  establishes  prima 
facie  the  charge  that  the  execution  of  the  will 
was  the  result  of  undue  influence  exercised 
by  that  beneficiary,  and  this  proof,  standing 
alone  and  undisputed  by  other  proof,  entitles 
contestants  to  a  verdict.  1  Woerner  on 
American  Law  of  Administration  (2d  Ed.)  { 
32;  Richmond's  Appeal,  69  Conn.  22C,  22  Ati. 
82,  21  Am.  St.  Rep.  85;  Marx  v.  McGlynn, 
88  N.  T.  357;  Garvin's  Adm'r  v.  Williams, 
44  Mo.  465, 100  Am.  Dec.  314;  Coghill  v.  Ken- 
nedy, 119  Ala.  641,  24  South.  459;  Thomas 
v.  Whitney,  186  III.  225,  57  N.  E.  808.  This 
results  from  the  distinction,  pointed  out  in 
the  authorities  cited,  between  undue  infiu- 
ence  arising  from  coercion  or  active  fraud 
and  undue  influence  resultlag  from  the  abuse 
of  a  flduclary  relation  existing  between  the 
parties.  Proof  of  the  relationship,  and  of 
the  fact  that  the  beneficiary.  In  whom  trust 
and  confidence  were  reposed  by  the  testator, 
prepared  or  procured  the  preparation  of  the 
will  by  which  he  profits,  may  or  may  not  be 
a  preponderance  of  all  the  evidence  oa  that 
subject  When  that  proof  is  made,  the  pre- 
sumption arises  therefrom  that  undue  influ- 
ence Induced  the  execution  of  the  document 
That  proof  casts  upon  proponent  if  be  is  to 
sustain  the  will,  the  necessity  of  showing 
that  the  execution  of  the  will  was  the  result 
of  free  deliberation  on  the  part  of  the  testator 
and  of  the  deliberate  exercise  of  his  Judg- 
ment and  not  of  imposition  or  wrong  prac- 
ticed by  the  trusted  beneficiary.  This,  how- 
.ever,  does  not  change  the  general  rule,  which 
Is  that  upon  the  whole  case  the  burden  of 
proof  Is  npon  the  contestants  to  establish  the 
undue  Influence.  No  instruction  presenting 
the  doctrine  pertaining  to  fiduciary  relations, 
^Ixtve  recited,  was  offered  by  plaintiffs  in  er- 
ror, nor  was  any  instruction  given  Inconsist- 
ent therewith. 

There  are  five  of  the  proponents'  Instruc- 
tions, however,  which  are  erroneous.  The 
thirteenth,  fourteenth,  fifteenth,  and  six- 
teenth Instructions  each  in  substance  tells  the 
Jury  that,  if  Nancy  Bailey  executed  the  in- 
strument in  question  of  her  own  free  will  at 
a  time  when  she  possessed  the  requisite 
mental  capacity,  then  that  Instrument  is  her 
will ;  the  thirteenth  and  fourteenth.  In  differ- 
ing language,  direct  the  Jury  that  this  is  true, 
even  though,  prior  to  the  execution  of  this  in- 
strument she  had  made  another  and  differ- 
ent will,  and  had  made  statements  that  she 
might  change  this  will  upon  her  return  from 
Ireland;  the  fifteenth  instructs  them  that  the 
will  would  not  be  Invalidated  by  the  fact  that. 
Nancy  Bailey  acted  upon  the  suggestions  and 
advice  or  persuasion  of  Charles  Teufel;  the 
sixteenth  advises  that  the  fact  that  the  bene- 
ficiaries are  those  by  whom  the  testatrix  was 
surrounded  and  with  whom  she  stood  in  con- 
fidential relations,  or  that  Charles  Teufel  h.id 
for  years  been  in  control  of  her  estate,  are 
not  grounds  for  Inferring  undue  Influence. 
Instructions  of  this  character  are  misleading 
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and  calcnlated  to  confuse  the  Jury.  West 
Chicago  Street  Railroad  Co.  v.  Fetters,  106 
111.  298,  63  N.  E.  662;  Drainage  Com'rs  v, 
nilnolB  Central  Railroad  Co.,  158  111.  353,  41 
N.  B.  1073.  The  objection  Is  that  each  Iso- 
lates a  fact,  and  tells  the  Jury  that  such  fact 
to  not  sufficient  to  overthrow  the  •will.  If 
this  course  was  pursued  with  reference  to 
each  fact  which  contestants  established,  the 
proponents  could  have  the  Jury  Instructed,  by 
a  separate  Instruction,  that  each  one  of  many 
clrenmstances  relied  upon  by  contestants  was 
not  sufficient  to  warrant  the  Jury  In  returning 
a  verdict  flndlng  that  the  paper  offered  was 
not  the  will  of  the  testatrix.  This  course 
would  probably  Induce  the  Jury  to  find  for 
the  proponents,  when  a  consideration  of  all 
the  circumstances  together,  free  from  the  In- 
fluence of  such  instructions,  might  lead  the 
Jury  to  the  conclusion  that  the  evidence  pre- 
ponderated In  favor  of  the  contestants. 

The  fifteenth  instmctlon  is  also  erroneous 
in  another  respect.  It  contains  this  lan- 
guage: "To  vitiate  a  will  on  account  of  on- 
due  Inflnence,  It  must  appear,  from  the  evi- 
dence, that  there  was  something  wrongfully 
done,  amounting  to  a  specimen  of  fraud, 
compulsion,  or  other  conduct  improper  under 
the  instructiong  herein."  An  examination  of 
the  entire  series  of  instructions  discloses  no 
language  to  which  the  words  italicized  above 
could  apply.  In  fact,  many  circumstances 
were  proven  and  relied  upon  by  contestants  to 
establish  nndne  influence  which  are  not  spe- 
cifically referred  to  in  the  Instructions  In  any 
manner,  and  the  Jury  might  well  conclude 
that  such  circumstances  were  by  this  Instnu^ 
tlon  excluded  from  their  consideration. 

The  instruction  given  by  the  court  at  the 
Instance  of  proponents  In  reference  to  the 
credibility  of  witnesses  is  Inaccurate.  By  It 
the  Jury  were  Instructed  that.  If  they  believed 
from  the  evidence  that  any  witness  bad 
knowingly  testified  falsely  as  to  any  material 
fact,  then  they  were  entitled  to  disregard  en- 
tirely the  testimony  of  that  witness,  except 
In  so  far  as  that  testimony  was  corroborated 
by  other  competent  testimony,  or  by  facts 
and  circumstances  In  evidence  In  the  case. 
The  Jury  are  not  the  Judges  of  whether  evi- 
dence Is  or  to  not  compet«it  The  instruc- 
tion erroneously  uses  the  word  "competent," 
Instead  of  the  word  "credible,"  or  other  word 
of  like  Imirart,  Evidence  Introduced  may  be 
competent,  and  not  credible,  and  the  Jury 
would,  under  this  instruction,  be  required  to 
give  weight  to  the  testimony  of  an  impeached 
witness,  in  so  far  as  that  witness  was  cor- 
roborated by  competent  evidence,  even 
tbongb  they  did  not  regard  the  corroborating 
evidence  as  credible. 

A  number  of  other  errors  are  assigned,  a 
careful  consideration  of  which  has  led  to  the 
conctnslon  that  they  are  each  without  merit 
To  discuss  them  would  unnecessarily  extend 
tbto  opinion.  The  decree  will  be  reversed, 
and  the  cause  will  be  remanded  to  the  sa- 
perlot  court  of  Oook  county  for  farther  pro- 


ceedings consistent  with  the  views  ezpresaed 
In  this  opinion. 
Beversed  and  remanded. 


(180  N.  T.  »3) 

CULLINAN,  Commissioner  of  Excise^  ▼.  BOW- 
KER et  al. 

(Court  of  Appeals  of  New  Tork.    Dec.  80, 
1904.) 

PBIHCIPAI,    AND    AGENT— OELEQATCON    0»    ATI- 
THOBITT— KXKCXrriON    0»    BOND. 

1.  Where  a  surety  company  appointed  ah  agent 
to  execute  and  attach  the  seal  of  the  company  to 
bonds  filed  under  the  liquor  tax  law,  the  bonds 
to  be  signed  by  such  agent,  the  agent  cannot 
delegate  his  powers  to  a  clerk  in  his  ofSce;  and 
where  a  county  treasurer,  in  the  absence  of  the 
agent,  and  with  knowledge  of  his  authority,  ac- 
cepts a  bond  issued  by  his  clerk,  who  stated 
that  the  agent  would  sign  it  on  his  return,  and 
the  certificate  for  whicfii  the  bond  had  been  is- 
sued had  been  forfeited  for  a  violation  of  the 
liquor  tax  law,  the  company  was  not  liable, 
though  the  agent  on  his  return,  in  ignorance  of 
the  forfeiture,  affixed  his  signature  to  the  bond. 

Vann,  Bartlett,  and  Martin,  JJ.,  dissenting. ' 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  Patrick  W.  OuUlnan,  Commis- 
sioner of  Exctoe,  against  Harry  J.  Bowker 
and  the  .^Bltna  Indemnity  Company.  From 
an  order  of  the  Appellate  Dlvtoion  (84  N.  T. 
Supp.  696)  reversing  a  Judgment  (82  N.  Y. 
Supp.  707)  In  favor  of  plaintiff  and  granting 
a  new  trial;  plaintlft  appeals.    Affirmed. 

This  action  was  brongbt  by  the  plaintiff, 
as  State  Commissioner  of  Exctoe  of  the  state 
of  New  York,  against  the  principal  and  sure- 
ty upon  a  bond,  which  had  been  given  to 
the  people  of  the  state  apon  an  application 
for  a  liquor  tax  certificate  to  recover  the  pen- 
alty of  the  bond  by  reason  of  a  violation  of 
Its  provisions.  The  plaintiff  had  Judgment 
agahist  the  defendant,  but  upon  appeal  to 
the  Appellate  Division  in  the  Third  Depart- 
ment, the  judgment  was  reversed,  and  a  new 
trial  of  the  action  was  ordered.  From  that 
determination  the  plaintiff  has  appealed  to 
thto  court 

The  bond  was  executed  by  the  applicant, 
the  defendant  Bowker,  as  principal,  and  by 
the  ^tna  Indemnity  Company  of  Hartford, 
a  corporation  of  the  state  of  Connecticut  as 
surety.  The  iEitna  Company  was  authorized 
to  execute  bonds  in  such  cases,  and  had  ap- 
pointed, under  an  Instrument  filed  with  the 
county  treasurer,  one  Channell  as  "Its  resi- 
dent assistant  secretary  to  execute  and  deliver 
and  attach  the  seal  of  said  company  to  any 
and  all  bonds  to  be  filed  In  any  city  or  coun- 
ty of  the  State  of  New  York,  under  the  pro- 
visions of  the  Liquor  Tax  Law  of  the  State 
of  New  York,  •  •  •  all  said  bonds  shall 
be  also  duly  signed  In  all  cases  by  the  presi- 
dent or  vice-president"  The  bond  In  the 
present  Instance,  when  delivered  to  the  coon- 
ty  treasurer  upon  the  application  for  the  liq- 
uor tax  certificate,  bore  the  signature  of  the 
president  of  the  company,  but  it  had  not  been 
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signed  by  OhannelL  Tbe  bond  recited  its  pe- 
nal obligation  to  the  people,  and  tbe  pro- 
posed application  by  Bowker,  tbe  principal, 
for  a  liquor  tax  certificate.  Its  condition, 
briefly  stated,  was  that  the  principal  in  the 
bond,  while  the  business  for  which  the  liquor 
tax  certificate  was  given  shall  be  carried  on, 
would  not  violate  its  provisions,  or  any  of 
those  of  the  liqaor  tax  law.  It  concluded  In 
this  language:  "In  witness  whereof,  the  said 
principal  hereto  has  duly  signed  these  pres- 
ents and  the  surety  hereto  has  caused  its 
corporate  seal  to  be  hereunto  a£Bxed,  and 
these  presents  to  be  signed  by  F.  T.  Maxwell, 
its  president  This  bond  shall  bind  said 
surety  company  only  when  signed  by  F.  S. 
Channell,  Its  lawful  resident  assistant  secre- 
tary at  Malone,  N.  Y.,  county  of  Franklin,  N. 
Y.,  whose  certificate  of  authority  is  duly  filed 
with  the  officer  authorized  to  Issue  liquor 
tax  certificates  for  the  county  In  which  tbe 
trafllc  in  liquors  is  to  be  carried  on  by  said 
principal."  At  the  time  of  tbe  application 
to  the  county  treasurer  for  the  liquor  tax  cer- 
tificate, Channell  was  absent,  and  a  clerk 
in  his  office  undertook  to  deliver  the  bond, 
without  Channell's  signature.  Prior  to  Chan- 
nell's  departure,  his  clerk  had  asked  him  the 
question  whether.  In  his  absence,  it  ^ould  be 
"all  right  if  I  issue  a  bond  to  any  one  who 
makes  application,  and  that  you  will  sign  it 
when  you  get  liome" ;  to  which  Channell  an- 
swered, "Tee,  If  It  is  agreeable  Jo  Mr.  Ad- 
ams." Adams  was  the  county  treasurer,  and, 
before  this  bond  was  delivered  to  him,  Ohan- 
nell's  clerk  had  telephoned  to  him  that  Bow- 
ker had  made  application  for  a  bond.  He 
testifies  that  he  "said  Mr.  Channell  Is  not 
here,  but  I  will  issue  the  bond  and  give  It  to 
him,  and  Mr.  Channell  will  sign  It  when  he 
comes  home,  and  I  said,  'How  will  It  be  with 
your  He  said,  'All  right,'  or  words  to  that 
effect"  Thereupon  the  bond  was  given  and 
flted,  and  Bowker  obtained  his  liquor  tax  cer- 
tlflCBte.  Subsequently,  and  prior  to  the  ex- 
piration of  the  period  for  whicb  tbe  certifi- 
cate ran,  be  was  tried  and  convicted,  and 
his  certificate  was  declared  forfeited,  upon  a 
charge  of  having  violated  the  liquor  tax  law 
In  the  sale  of  liquor, to  Indians.  Channell, 
the  agent  of  the  Mtaa.  Company,  upon  hlB 
return,  but  without  any  knowledge  on  his 
part;  or  on  the  part  of  bis  clerk,  that  Bowker 
had  already  been  convicted,  affixed  his  sig- 
nature to  the  bond.  It  also  appears  that  the 
company  was'  not  informed  that  Channell's 
signature  was  lacking  to  tiie  bond  when  ac- 
cepted by  the  county  treasurer. 

S.  B.  Mead  and  Albert  O.  Briggs,  for  appel- 
lant   John  P.  Badger,  for  respondeat 

OBAZ,  X  (after  stating  the  facts).  The 
satlent  tkcts  in  this  'case  are  that  the  bond 
wtakA  Hie  county  treasurer  accepted  was  ao 
Incomplete  instrument  ft>r  the  want  of  the 
signaturt  of  tbe  company's  representative  at 
MalOne;    timt  the  company's  representative 


had  never  passed  iqKm  Bowker*!  appUeatioD 
for  the  company  to  become  sure^  for  him; 
that  the  county  treasurer  was  aware  of  these 
facts  at  tbe  time  tbe  bond  was  oCTered;  and 
that  tbe  company  never  had  knowledge  of  tbe 
delivery  of  its  obligation  in  an  incomplete 
form,  and  without  the  exercise  of  its  agent's 
Judgment  upon  the  application. 

The  appellant's  claim  is  that  tbe  powers  of 
Channell,  the  company's  resident  agent  were 
unlimited,  and  that  he  could  "waive  the  pro- 
vision in  tbe  bond  which  required  his  name 
to  be  signed  tbereto."  Undoubtedly  Cban- 
nell  possessed  a  wide  and  general  authority 
to  bind  the  company  by  issuing  its  bonds  to 
secure  the  grant  of  liquor  tax  Oertificatea  to 
applicants,  but  I  know  of  no  principle  of  the 
law  of  agency,  and  I  am  not  aware  of  any 
authority  in  the  reports,  which  will  sustain 
tbe  doctrine  now  contended  for  by  tbe  appel- 
lant In  all  its  length  and  breadth.  In  a<rder 
to  do  so,  we  should  have  to  hold  that,  though 
Channel  was  appointed  the  company's  agent 
for  a  particular  class  of  business,  wba«in 
the  assumption  of  an  obligation  was  to  be 
through  his  own  act  and  evidenced  by  his 
own  signature,  he  might  nevertheless  waive 
the  exercise  of  his  Judgment  and  delegate 
to  another  the  performance  of  the  duty  con- 
fided to  him. 

■  The  powers  of  a  general  agent  extend  to 
the  doing  of  all  acts  connected  with  the  busi- 
ness of  his  principal,  and  his  authority  will 
be  deemed  to  Include  all  usual  means  for 
the  effective  perfonaaDCe  of  bis  datlea,  in 
tbe  employment  of  clerks,  or  of  subordinate 
agenciee,  for  the  performance  of  acts  wbere 
an  exercise  nit  the  agenf  s  Judgment  or  dis- 
cretion. Is  not  demanded  nor  presumed.  Bef- 
eience  is  made  by  the  appellant  to  dedaiona 
te  cases  arising  upon  contracts  of  Insurance, 
and  they  furnish  many  illustrations  of  tbe 
extreme  lengths  to  which  the  courts  have 
gone  In  enforcing  the  liability  of  Insurance 
companies  upon  obligations  created  for  them 
by  their  agents  with  an  apparent  dlsr^ard 
of  the  conditions  imposed  upon  the  exercise 
of  their  powers.  However  far  those  deci- 
sions have  gone,  In  this  court,  certainly,  I 
think  I  am  safe  in  observing  that  there  has 
steadily  been  an  observance  of  this  qualifica- 
tion: that.  If  the  limitations  upon  tbe  agent's 
authority  to  act  are  known  to  tbe  person 
with  whom  he  Is  dealing,  or  if  the  transac- 
tion is  such  as  to  charge  him  with  the  duty 
of  inquiring  Into  the  extent  of  the  agent's 
Authwity  to  do  the  particular  act  the  princi- 
pal will  be  protected.  If  the  act  be  unauthor- 
ized or  In  clear  excess  of  tbe  agent's  powers, 
and  if  the  principal  be  an  Innocent  actor  in 
tbe  transaction.  The  general  rule  with  re- 
spect to  tbe  powers  of  a  general  agent  was 
stated  by  the  Supreme  Court  of  tbe  United 
States  in  Insurance  Company  t.  Wilkinson. 
13  Wall.  222,  20  L.  Bd.  617,  In  tbls  language: 
That  "they  are,  prima  fadot  coextenslTe  with 
the  business  intrusted  to  his  esre,  and  will 
not  be  narrowed  by  Umltatiaas  not  oommnni- 
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cated  te  the  person  witli  vbom  be  deals." 
This  statement  of  the  rule  has  received  the 
ladorsemeBt  of  tills  court  In  Pechner  v.  Flto^ 
nix  Ina.  Co.,  66  N.  Y.  195,  209,  Marvin  t. 
Universal.  L.  Ins.  Co.,  8&  N.  X.  278,  283,  89 
Am.  Kep.  637,  and  Walsh  v.  Hartford  F.  Ins. 
Co.,  73  N.  X.  5.  In  the  latter  case  it  was 
■aid  that  "if  a  person  dealing  with  an  agent 
knows  tliat  he  is  acting  under  a  circumscrib- 
ed and  limited  aathorlty,  and  that  bis  act  is 
In  excess  of  or  an  abuse  of  the  authority  ac- 
tually conferred,  then,  manifestly,  the  prin- 
cipal Is  not  twund,  and  It  is  immaterial 
whether  the  agent  is  a  general  or  a  special 
one.  The  principal  has  the  unqualided  right, 
as  between  himself  and  the  agent,  to  define 
and  limit  the  agent's  authority."  Quinlan 
V.  Providence  W.  Ins.  Co,  138  N.  T.  356,  31 
N.  E.  31,  28  Am.  St  Rep.  645,  more  recently 
reasserted  the  same  doctrine.  In  tiiat  case 
it  may  be  noted,  it  was  held,  where  a  policy 
of  insurance  prescribed  that  the  company 
sbonld  not  be  bound  unless  the  execution  of 
the  agent's  iMwer  was  indorsed  ,in  writing 
upon  the  policy,  that  "the  condition  is  of  the 
essence  of  the  authority,  and  the  consent  or 
act  of  the  agent,  not  so  indorsed,  is  void." 
Broad  as  may  be  the  authority  of  corporate 
agents  to  waive  conditions  which  enter  into 
the  validity  of  a  contract  of  insurance  at  its 
Inception,  however  appearing  in  the  policy 
when  delivered  (Berry  v.  American  C.  Ins, 
Co.,  132  N.  t.  49,  58,  30  N.  E.  254,  28  Am, 
St  Hep.  548),  t  think  that  the  present  case 
Is  not  within  the  operation  of  any  such  rule. 
It  Is  a  case  where  the  extent  of  the  agent's 
authority  to  bind  the  principal  at  all  was 
made  known  to  the  party  with  whom  he  was 
dealing,  and  where  the  principal  had  the 
right  to  rely  upon  the  fact  for  its  protection. 
The  instrument  -  by  which  the  ^tna  Com- 
pany constituted  Channell  Its  agent  author- 
ized liim  "to  execute  and  deliver  and  attach 
tbe  seal  of  the  company  to  any  and  all  bonds 
to  be  filed  •  •  •  under  tbe  provisions  of 
the  liquor  Tax  Law  of  the  State,"  etc.,  and 
this  Implies  plainly  that  be  was  intrusted 
with  a  duty  which  necessarily  involved  the 
exercise,  on  his  part  of  Judgment  before  ex- 
ecuting and  delivering  the  bonds  of  the  com- 
pany which  were  deposited  with  him  for  the 
purpose.  The  bonds  themselves  were  ex- 
plicit in  declaring  that  they  "shall  bind  said 
surety  company  only  when  signed  by  F.  8. 
Ohannell,  its  lawful  resident  assistant  secre- 
tary at  Malone,  N.  T.,  county  of  Franklin, 
N.  Y.,  whose  certificate  of  authority  is  duly 
flled  with  the  officer  authori7.ed  to  issue  liq- 
uor tax  certificates,"  etc.  The  county  treas- 
tirer,  who  was  that  officer,  and  who,  as  such, 
"waa  to  aivrove  of  tbe  bond  accompanying 
tlie  application  for  a  certificate,  had  full 
knowledge  upon  the  subject  of  the  agenfa 
powers.  Indeed,  when  notified  df  Channell's 
absence  bf  his  clerk,  he  was  wHlIhg  to  ac- 
cept tbe  bond  upon  the  representation  of  the 
clerk  tbat  Channell  would  sign  it  when  be 
retomed.  Therefore  he  took  the  risk  that 
r2N.B.— 68 


the  obligation  might  never  become  blndinf 
vpon  the  surety  company. 

Whatever  we  might  assume  with  respect 
to  the  general  powers  of  Channell  to  bind 
his  principal,  be  was  not  authorized  to  dele- 
gate to  another  the  exercise  of  the  power  to 
decide  upon  an  application  and  upon  the 
character  of  the  applicant  in  such  cases.  He 
might  authorise  his  clerk  to  do  a  great  many 
things  hi  the  ordinary  course  of  tbe  business 
of  the  agency  which,  possibly,  by  reason  of 
Its  magnitude,  he  might  be  incapacitated 
from  doing  personally,  or  which  were  more 
or  less  mechanical,  or  mere  matters  of  detail; 
but  the  iirpose  for  which  his  agency  was 
constituted  was  that  his  Judgment  or  discre- 
tion should  be  exercised  in  issuing  the  bonds. 
To  tbat  extent  the  authority  was  personal. 
He  could  not  delegate  to  his  clerk  the  power 
to  pass  upon  the  application  for  the  company 
to  become  a  surety,  any  more  than,  in  the 
case  of  Commercial  Bank  v.  Norton,  1  HUU 
601,  to  which  the  appellant  refers,  the  gen- 
eral agent  was  deemed  capable  of  delegating 
to  a  clerk  the  power,  generally,  to  bind  the 
partnership  by  an  acceptance  of  commercial 
paper.  In  tbat  case  the  agent  had  passed 
upon  the  question  of  accepting  the  bill,  and 
be  merely  directed  tbe  bookkeeper  of  the 
firm  to  write  the  acceptance.  That  was  a 
mechanical  act  In  the  present  case,  what 
Channell  did  prior  to  his  departure  was  to 
authorize  his  clerk  to  "issue  a  bond  to  any 
one  who  makes  application,"  and  to  say  that 
be  would  sign  It  upon  his  return.  Tbat  was 
obviously  the  delegation  of  a  particular  pow- 
er, with  the  exercise  of  which  tbe  agent  was 
personally  intrusted-  He  never  passed  upon 
the  application  in  question,  and  the  company 
could  not  be  deprived  of  tbe  benefit  of  the 
exercise  of  his  Judgment  in  the  matter,  fot 
which  it  had  stipulated.    ' 

For  these  reasons,  I  advise  that  the  ordor 
appealed  from  should  be  aS^rmed,  and  that 
Judgment  absolute  '  should  be  rendered 
against  the  plaintiff,  pursuant  to  tbe  stipula* 
tlon. 

VANN,  J.  (dissenting).  The  plaintiff  Is 
tbe  State  Commissioner  of  Excise,  and  the 
defendant  is  a  foreign  corporation  authoris- 
ed to  execute  bonds  required  from  holders 
of  liquor  tax  certificates  pursuant  to  the 
provisions  of  the  liquor  tax  law.  One  Chan- 
nell Vas  the  resident  assistant  secretarx 
and  general  agent  of  tbe  defendant  resid- 
ing at  Malone,  N.  Y.,  and  as  such  had  re- 
ceived blank  bonds,  executed  by  one  of 
Its  officers,  which  provided  that  they  should 
become  binding  only  when  signed  by  him. 
On  the  ISth  of  December,  1901,  the  defend- 
ant Bowker  applied  to  the  county  treasurer 
of  Franklin  county  for  a  liquor  tax  certlQ- 
eate,  under  subdivision  1  of  section  11  of 
tbe  Liquor  Tax  Law,  Laws  1897,  p.  210,  e. 
312.  At  tbe  same  time  Bowker  paid  the  tax 
and  flled  a  bond  executed  by  himself,  as 
principal,  and  by  tbe  defendant  through  iti 
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president,  as  surety,  but  It  had  not  been 
signed  by  Channell,  because  be  was  away 
from  borne.  Before  going  away  for  the  win- 
ter on  account  of  his  health,  Channell  bad 
instructed  his  clerk,  who  had  charge  of 
his  Insurance  business  during  bis  absence, 
that  if  It  was  agreeable  to  the  county  treas- 
urer he  might  issue  and  deliver  liquor  tax 
bonds  to  any  one  who  made  application 
therefor,  and  said  that  he  would  sign  them 
on  bis  return.  Said  bond  was  issued  by  the 
clerk  under  this  authority,  the  premium  was 
paid  to  him,  and,  in  behalf  of  Channell,  he 
made  the  usual  monthly  report  to  the  de- 
fendant, and  paid  over  the  premium,  with 
others.  In  the  usual  way.  The  bond  was  ap- 
proved and  accepted  by  the  county  treasurer 
on  the  18th  of  December,  1901,  upon  the  as- 
surance of  the  clerk  that  it  would  be  signed  by 
Mr.  Channell  on  bis  return,  and,  in  reliance 
thereon,  a  liquor  tax  certificate  was  issued 
to  the  applicant  on  the  same  day.  On 
March  27,  1902,  Bowker  was  found  guilty 
upon  an  Indictment  which  accused  Mm  of 
selling  liquor  to  an  Indian  in  violation  of 
subdivision  4  of  section  30  of  the  liquor 
tax  law.  A  fine  was  imposed,  which  be  paid, 
and  bis  liquor  tax  certificate  was  canceled. 
Channell  did  not  return  until  about  the  13th 
of  May,  when  he  signed  said  bond  without 
knowing  that  Bowker  had  violated  the  law 
and  had  been  convicted  therefor.  The  de- 
fendant retained  the  premium,  and,  so  far 
as  appears,  never  offered  to  return  the  same. 
This  action,  which  was  brought  to  recover 
the  penalty  of  the  bond,  was  tried  before 
the  court  without  a  Jury,  and  the  trial  Judge 
found  in  favor  of  the  plaintiff,  but  upon 
appeal  the  Appellate  Division  reversed  bis 
Judgment,  and  ordered  a  new  trial  on  ques- 
tions of  law  only,  the  facts  being  allowed  to 
stand  undisturbed. 

The  delegation  of  authority  to  transact 
any  business  includes  authority  to  transact 
It  in  the  usual  way.  Ellis  v.  Albany  City 
Fire  Ins.  Co.,  50  N.  Y.  402,  406,  10  Am.  Rep. 
495;  Bodine  v.  Exchange  Fire  Ins.  Co.,  51 
N.  Y,  117,  123,  10  Am.  Rep.  566.  In  the 
latter  case  the  court  said:  "We  know,  ac- 
cording to  the  ordinary  course  of  business, 
that  Insurance  agents  frequently  have  clerks 
to  assist  them,  and  that  they  could  not 
transact  their  business  If  obliged  to  attend 
to  all  the  details  in  person,  and  these  clerks 
can  bind  their  principals  in  any  of  the 
business  which  they  are  authorized  to  trans- 
act An  insurance  agent  can  authorize  his 
clerk  to  contract  for  risks,  to  deliver  policies, 
to  collect  premiums  and  take  payment  of 
premiums  In  cash  or  securities,  and  to  give 
credit  for  premiums  or  to  demand  cash; 
and  the  act  of  the  clerk  in  all  such  cases  is 
the  act  of  the  agent,  and  binds  the  company 
Just  as  effectually  as  if  it  were  done  by 
the  agent  in  person.  The  maxim  of  dele- 
gatus non  potest  delegare  does  not  apply  in 
such  a  case."  Judge  Story,  referring  to  this 
maxim,  says  In  bis  work  on  Agency  (section 


14):  "In  general,  thMefore,  when  it  is  In- 
tended that  an  agent  shall  have  a  power  to 
delegate  his  authority.  It  should  be  glvoi 
to  him  by  express  terms  of  snbstltntion. 
But  there  are  cases  in  which  the  authority 
may  be  implied,  as  where  It  is  indispensa- 
ble by  the  laws.  In  order  to  accomplish  the 
end,  or  it  is  the  ordinary  custom  of  trade, 
or  It  Is  understood  by  the  parties  to  be 
the  mode  in  which  the  particular  business 
would  or  might  be  done."  In  reliance  on 
this  principle,  it  was  held  In  Clark  v.  Glens 
Falls  Ins.  Co.,  21  N.  Y.  Wkly.  Dig.  197, 
affirming  the  Judgment  of  the  Special  Term 
upon  the  opinion  of  Martin,  J.,  that  an  in- 
surance agent  can  authorize  his  clerk  to 
countersign  policies,  and  the  act  of  the  clerk 
in  such  case  is  the  act  of  the  agent,  and 
binds  the  company  as  effectually  as  If  it 
were  done  by  the  agent  in  person,  eren 
though  the  policy  requires  that  It  shall  be 
countersigned  by  the  authorized  and  com- 
missioned agent  So  Mr.  May,  in  his  work 
on  Insurance,  says:  "Generally,  agents  of 
insurance  companies  authorized  to  contract 
for  risks,  receive  and  collect  premiums,  and 
deliver  policies,  may  confer  upon  a  deilc, 
or  subordinate,  authority  to  exercise  the 
same  powers.  The  service  Is  not  of  sach  a 
personal  character  as  to  come  under  the 
maxim  delagatus  non  potest  delegare. 
•  •  •  It  is  not  to  be  expected  that  a 
general  agent  should  personally  attend  to 
all  the  affairs  under  his  control.  He  may 
employ  all  necessary  clerks,  subagenta,  and 
sturveyors  to  enable  him  to  transact  the 
business  with  accuracy,  intelligence,  and 
promptness,  and  may  authorize  his  clerks 
to  contract  for  risks,  so  that  tbey  noay  bind 
the  company  by  parol  contract"  1  May  on 
Ins.  i§  154,  154a.  As  was  said  In  Arff  v. 
Star  Fire  Ins.  Co.,  125  N.  Y.  57,  65,  25  N.  E. 
1073,  1075,  10  li.  R.  A.  609,  21  Am.  St  Rep. 
721:  "An  agent  of  an  Insurance  company  has 
the  right  to,  and.  Indeed,  It  Is  the  expecta- 
tion of  the  company  that  be  wQI,  employ 
such  clerks  and  other  assistants  as  may  be 
necessary  and  proper  in  order  that  be  may 
do  the  business  for  which  he  has  been  ap- 
pointed agent.  •  •  •  Upon  the  question 
of  the  character  of  the  service,  we  think  it 
Is  sufficient  that  the  person  is  engaged  by 
the  agent  to  do  for  bim  some  portion  of  the 
ordinary,  usual,  and  well-known  duties  per- 
taining to  the  position  of  the  agent  and 
what  he  does  in  the  course  of  that  employ- 
ment and  within  Its  general  scope  is  done  by 
the  agent  •  •  •  Nor  does  the  provision 
in  the  policy  that  no  one  not  holding  the 
commission  of  the  company  shall  be  con- 
sidered as  its  agent  prevent  the  agenfs 
employment  of  the  usual  and  indeed  neces- 
sary clerical  and  other  assistants,  in  ordet 
to  enable  them  to  properly  perform  tbeii 
duties  as  commissioned  agents  of  the  com- 
pany. And,  when  thus  employed,  ths  or- 
dinary rules  of  law  are  applicable  to  their 
acts  and  positions.    We  think  that  U  Streck- 
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er  were  ezclualvely  employed  by  the  agents, 
and  that  bis  duties  could  only  be  honestly 
discharged  while  the  agreement  between 
them  lasted  by  giving  bis  entire  service  in 
that  line  to  the  agents  of  the  defendant;  and 
If  be  were  thus  eimployed  at  the  time  that 
he  procured  this  application  and  received 
this  notice,  the  defendant  Is  bound  by  such 
notice  the  same  as  If  it  had  been  given  In 
person  to  their  agents."  See,  also,  Kuney 
r.  Amazon  Ins.  Co.,  36  Hun,  66;  Coolce  v. 
Mtaa.  Ins.  Co.,  7  Daly,  555;  Eclectic  Life 
Ins.  Co.  V.  Fahrenkrug,  68  111.  463;  Manu- 
facturers' &  Merchants'  Ins.  Co.  v.  Arm- 
strong, 46  111.  App.  217,  210;  Myers  v.  Key- 
stone Ins.  Co.,  27  Pa.  268,  270,  67  Am.  Dec 
462;  Hlbemla  Ins.  Co.  v.  O'Connor,  29  Mich. 
241;  21  Am.  &  Eng.  Encyc.  Law,  856;  2 
Wood  on  Ins.  {  433. 

By  a  formal  power  of  attorney  Mr.  Chan- 
nell  was  authorized  by  the  defendant  "to 
execute  and  deliver  and  attach  the  seal  of 
said  company  to  any  and  all  bonds  to  be 
filed  in  any  city  or  county  of  the  state  of 
New  Xork,  under  the  provisions  of  the  Liq- 
uor Tax  Law  of  the  State  of  New  York." 
Tbere  was  no  limitation  whatever  upon  this 
broad  power.  Such  an  Instrument  must  be 
read  in  the  light  of  what  the  parties,  accord- 
ing to  its  terms,  must  have  had  in  contem- 
plation. A  general  agent  whose  territory 
embraced  the  entire  state,  could  not  reason- 
ably be  expected  to  personally  transact  all 
the  business  which  might  come  to  him.  Of 
necessity  he  would  have  to  employ  clerks 
and  subagents,  giving  them  proper  Instruc- 
tions, and  holding  them  responsible  to  him- 
self for  compliance  therewith,  as  he  was  re- 
sponsible to  the  company  for  all  he  did 
through  them.  He  could  not,  or  at  least 
might  not  be  able  to,  do  the  business  of  the 
defendant  In  any  other  way,  and  hence  this 
was  an  implied  part  of  his  power.  The  im- 
plication springs  both  from  the  words  of  the 
Instrument  and  from  the  custom  of  doing 
insurance  business,  which  is  of  such  long 
standing  and  so  universal  that  It  was  recog- 
nized over  30  years  ago  in  the  Bodine  Case, 
and  nearly  20  years  later  in  the  Case  of  Arff. 
All  Insurance  agents  who  conduct  business 
on  a  large  scale  necessarily  act  through  their 
clerks,  and  in  many  cases  issue  policies  and 
make  contracts  through  them  without  per- 
sonal knowledge  of  the  facta  affecting  the 
risk.  The  insurance  business  could  not  be 
carried  on  in  most  offices  in  any  other  way. 
The  agrent  does  the  business  through  his 
clerk,  not  by  delegating  his  powers,  but  by 
exercising  them  himself  through  the  assist- 
ance of  his  clerk.  If  the  agent  goes  away 
for  health  or  pleasure,  all  business  cannot 
be  suspended  during  his  absence,  and  it 
would  not  be  to  the  interest  of  the  company 
that  it  should  t>e,  for  renewal  certificates 
'  most  be  Issued,  new  policies  written,  pre- 
miums collected,  consents  to  assignments  and 
transfers  given,  the  same  as  If  be  were  at 
home,  and,  indeed.  In  most  cases,  he  would 


have  as  much  knowledge  of  what  was  done 
in  the  one  instance  as  In  the  other.  The 
clerks  and  subagents  have  no  direct  relation 
to  the  company,  but,  acting  under  the  in- 
structions of  Its  general  agent,  they  trans- 
act any  business  that  he  can  transact  in 
person,  and  tlirough  him  bind  the  company. 
This  is  part  of  his  implied  power,  arising 
from  the  usages  of  the  business  and  the  ab- 
sence of  any  limitation  upon  his  power  as 
a  general  agent  The  bond  in  question  was 
Issued,  under  the  direction  of  Mr.  Channel], 
by  his  clerk  in  charge  of  his  insurance  busi- 
ness, and  the  former,  as  the  general  agent 
of  the  defendant,  had  power  to  and  did 
waive  In  advance  the  affixing  of  his  own 
signature  until  his  return  home.  When  he 
came  back  he  ratified  what  his  clerk  had 
done  by  signing  the  bond,  and,  if  it  had  not 
taken  effect  already,  it  then  took  effect  by 
relation  as  of  the  date  when  It  was  first  de- 
livered to  the  county  treasurer,  and  bouqd 
the  defendant  for  all  intervening  violations. 
It  was  Immaterial  whether  he  knew  that 
Bowker  had  violated  the  law  and  had  made 
the  company  liable,  for  it  was  his  duty  to 
sign  the  bond.  Acting  as  the  general  agent 
of  the  defendant,  he  had  agreed  to  sign  It. 
The  company  had  the  insurance  premium  in 
Its  treasury,  and  the  plaintiff  at  any  time  had 
the  equitable  right  to  compel  It  to  perfect 
the  bond.  If,  before  Bowker  sold  the  liquor 
in  violation  of  law,  the  plaintiff,  by  a  bill  In 
equity,  could  have  compelled  the  defendant 
to  deliver  the  bond  properly  signed,  which 
cannot  be  denied,  he  could  have  done  so  after 
the  violation,  because  he  had  done  all  that 
the  law  requhred  of  him,  and  was  not  respon- 
sible for  the  change  in  the  situation.  He 
had  paid  or  caused  to  be  paid  the  premium 
which  the  company  kept,  and  it  would  be  a 
fraud  on  its  part  to  refuse  to  cause  the 
policy  to  he  signed  even  after  the  condition 
bad  been  violated  by  the  principal.  That 
wag  one  of  the  chances  the  defendant  took, 
and  one  of  the  contingencies  against  which 
the  plaintiff  needed  protection.  The  pre- 
mium was  paid  for  that  purpose,  and  nothing 
further  was  required  from  the  plaintiff,  who 
bad  fully  performed  on  his  part.  Action 
was  then  required  by  the  defendant,  and  if 
the  bond  was  not  perfected,  through  its 
fault,  the  law  will  not  permit  it  to  take  ad- 
vantage of  that  fact.  It  could  not  take  the 
money  and  refuse  to  perform.  The  pre- 
mium was  paid  for  a  bond,  and  the  law  ex- 
acts a  bond  in  return.  The  company  cannot 
keep  what  was  paid  for  Insurance  and  claim 
there  was  no  contract  to  insure. 

In  an  early  case  a  general  agent  with  au- 
thority to  issue  policies  In  a  certain  district, 
which  did  not  include  the  city  of  Utlca,  in 
good  faith  accepted  $30  from  the  plaintiff 
as  a  premium  for  a  policy  on  his  buildings 
in  Utica.  The  money  was  paid  and  a  receipt 
given  late  in  the  evening  of  March  30th, 
when  the  agent  said  he  was  busy,  but  would 
deUver  a  policy  at  a  future  day.    Three  or 
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fonr  honrs  later  the  bnOdlngs  burned,  and 
tbe  company  refused  to  pay  because  tbe 
policy  bad  not  been  delivered.  The  agent 
made  out  tbe  policy,  but  at  first  refused  to 
dellTer  it,  and  the  company  notified  tbe 
plalntltF  that  the  agent's  authority  would  be 
at  once  revoked.  After  this  the  agent,  with- 
out knowledge  of  the  attempt  to  revoke  bis 
powers,  as  tbe  letter  of  revocation  had  not 
reached  him,  voluntarily  delivered  the  policy 
to  the  plaintiff,  without  any  solicitation  from 
him.  A  recovery  on  the  policy  was  sus- 
tained. Llghtbody  v.  North  American  Ins. 
Co.,  23  Wend.  18.  Judge  Bronson,  speak- 
ing for  the  court,  said:  "If  the  policy  was 
well  delivered.  It  took  effect  by  relation  from 
the  day  of  its  date,  which  was  the  day  on 
which  the  premium  was  paid  and  the  con- 
tract concluded.  Jackson  v.  Ramsay,  3  Cow. 
75, 15  Am.  Dec.  242,  and  cases  cited.  It  was 
tbe  manifest  intent  of  tbe  parties  that  the 
contract  should  operate  from  the  day  of  its 
date,  so  as  to  give  the  plaintiff  tbe  same 
legal  remedy  which  he  would  have  had  if 
tbe  policy  bad  In  fact  been  delivered  on  that 
day;  and  the  law  will  give  effect  to  that  In- 
tention. •  •  •  The  delivery  was  well 
made,  and  bound  the  defendants,  unless  there 
was  something  in  the  drcumstances  of  the 
case  which  should  have  precluded  the  plain- 
tiff from  receiving  the  policy  when  It  was 
offered  to  him.  •  •  •  He  had  a  perfect 
equitable  right  to  the  delivery  of  the  usual 
policy,  which  he  might  have  enforced  In  the 
proper  forum.  Perkins  v.  Washington  Ins. 
€k>.,  4  C<nr.  646.  Having  this  equitable 
right  to  tbe  policy,  he  was  clearly  at  liberty 
to  receive  It,  when  voluntarily  tendered  to 
him  by  one  who  had  authority  to  deliver  it. 
It  would  be  a  refinement  in  law,  if  not  in 
ethics,  to  hold  a  man  precluded  from  ac- 
cepting that  which  was  rightfully  his  due', 
because  he  happened  to  know  that  the  debtor 
did  not  intend  to  discharge  his  obligation. 
•  •  •  The'  plaintiff  accepted  that  which 
was  voluntarily  tendered,  and  was  his  right- 
ful due,  with  tbe  knowledge  that  bis  debtor 
did  not  Intend  be  should  have  It.  That  can- 
not be  a  good  impeachment  of  his  title." 

When  Mr.  GhanneU's  health  required  him 
to  go  south  for  the  winter,  be  placed  his  derk 
In  charge  of  his  business.  He  exercised  his 
discretion  and  Judgment  as  an  agent  when  he 
relied  on  the  discretion  and  Judgment  of  bis 
clerk  and  told  him  to  issue  a  bond  "to  any 
one  who  makes  application."  Whether  this 
was  Just  to  tbe  company  or  not  is  a  question 
between  him  and  the  company  which  select- 
ed him,  not  between  the  plaintiff  and  the  de- 
fendant. As  the  general  agent  of  the  com- 
pany be  could  authorize  bis  clerk  to  sign  his 
name  to  a  bond,  and  could  waive  the  condi- 
tion requbrlng  his  own  signature,  until  It  was 
practicable  for  him  to  sign  in  person.  Berry 
T.  American  Central  Ins.  Co.,  132  N.  Y.  49, 
S8k  80  N.  B.  254,  28  Am.  St  Rep.  648;  Wood 
T,  American  Fire  Ins.  Co.,  149  N.  Y.  382.  44 
N.  B.  80,  52  Am.  St.  Rep.  733.    There  was 


no  restriction  in  the  letter  of  attorney  or  fn 
the  bond  upon  the  power  of  Cbannell  i» 
waive  any  condition,  but  he  had  general  itow- 
ers,  and  could  do  what  the  company  itself 
could  do  in  this  regard.  If  be  had  accepted 
the  premium  and  had  personally  delivered 
tbe  bond  unsigned  by  himself,  the  liability 
of  the  defendant  in  equity  would  not  be  open 
to  question.  He  bad  tbe  right  to  authorize 
his  clerk  to  deliver  the  bond  without  his 
signature,  and  he  thereby  waived  his  signa- 
ture until  bis  return.  What  he  did  the  com- 
pany did,  for  he  was  a  general  agent,  and 
could  bind  and  loose  as  if  he  were  the  com- 
pany itself.  The  bond  was  binding  In  equity 
on  tbe  company  from  the  date  of  its  delivery 
until  his  return,  when  he  signed  It,  and 
thenceforward  it  was  binding  In  law,  be- 
cause every  condition  had  been  performed. 
There  was  a  waiver  or  estoppel  until  per- 
formance became  practicable,  and  tlien  ac- 
tual performance. 

As  I  find  no  error  of  law  committed  by  Qie 
trial  Judge  which  authorized  the  action  of 
the  Appellate  Division,  I  dissent  from  the 
Judgment  about  to  be  pronounced  by  the 
court 

Oni/IiEN,  O.  J.,  and  O'BRIEN  and 
HAIGHT,  JJ.,  concur  with  GRAY,  J. 
BARTLETT  and  MARTIN,  JJ.,  ooncor  wiOi 
VANN,  J. 

Order  affirmed,  etc 


(ISO  N.  T.  UQ 

RossBAu  T.  Bonsa 

(Court  of  Appeals  of  New  Yeilc.     Dee.  90, 

1904.) 
EZKOirross  —  cohtbact    of    dkckdkrt  —  kti- 

DXNCB  TO  EBTABUSH— 4XMIFBTERCT 

OV   WITNESS. 

1.  In  an  action  to  recover  on  an  oral  contract 
entered  into  with  a  decedent  prior  to  his  deatlt, 
whereby  he  promised  the  mother  of  his  patative 
child  that,  if  she  wonld  support  and  maintain 
the  child  for  .a  certain  time,  he  would  settle  up- 
on it  at  the  expiration  of  such  time  $100,000. 
must  be  established  by  dear  testimony,  and 
cannot  be  established  by  parol  evidence  of  an 
interested  witness. 

2.  In  an  action  by  a  child  to  enforce  a  con- 
tract of  deceased,  alleged  to  be  his  father,  to 
settle  upon  him  flOO.OOO  on  bis  arriving  at  a 
certain  age,  it  appeared  that  tbe  promise  ot 
the  mother  to  support  the  child  was  the  only 
consideration  of  Uie  promise  of  the  alleged  fa- 
ther. Held,  that  she  was  disqualified,  nn^ 
Code  Civ.  Proc  {  829,  from  testifying  to  the 
alleged  agreement,  under  the  provision  in  the 
statute  that  one  from  whom  a  party  derives  his 
interest  cannot  testify  to  a  personal  transac- 
tion with  the  decedent  in  an  action  to  enforce 
such  interest 

Qray,  Bartlett  and  Martin,  JJ.,  dissmting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Charles  ISosseati,  by  J.  Arttiar 
Fischer,  his  guardian  ad  litem,  against  Peter 
W.  RouBs,  executor  of  Charies  Broadway 
Ronss.  From  a  Judgment  of  the  Appellate 
Division  (88  N.  Y.  Supp.  407)  afllnuing  a 
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Judgment  tor  plalntlfl,  defendant  appeals. 
R^rersed. 

Austen  O.  Fox,  W.  J.  Townsend,  and  John 
J.  Rooney,  for  appellant  Obarles  A.  I>ecker 
and  Jamea  J.  Allen,  for  respondent 

VANJ5,  J.  Plainly  upon  tbe  testhnony  of 
his  mother,  the  plaintiff,  a  lad  not  yet  In 
his  teens,  has  recovered  tnore  than  9»)0,000 
from  the  estate  «f  his  putative  father  by  the 
judgment  now  before  us  for  review.  The 
recovery  was  founded  upon  an  alleged  oral 
agreement  made  between  tbe  father  and 
mother  on  the  8th  of  June,  1901,  whereby,  as 
It  is  alleged  In  the  complaint  in  considera- 
tion of  her  promise  "to  care  for  and  provide 
for  the  support  and  maintenance"  of  the  son 
nntll  the  4th  of  June,  1902,  the  father  "prom- 
ised and  agreed  to  pay  to  and  settle  upon 
tbe"  son  "tbe  sum  of  one  hundred  tbousand 
dollars  on  the"  day  last  named  for  his  "ben- 
efit support  and  maintenance."  The  story 
of  Mrs.  Bva  Rosseau,  the  mother,  as  told 
by  her  at  the  trial,  is  in  substance  as  fol- 
lows: Her  real  same  is  Bra  Flggett  but 
sbe  assumed  the  name  of  Bosseau  on  the 
29th  of  September,  1891,  for  some  purpose 
that  she  did  not  disclose.  Meretricious  rela- 
tions sprang  up  between'  herself  and  Mr. 
Bouss,  the  decedent  in  December,  1890,  and 
continued  until  May,  1901.  The  plaintiff  was 
bom  on  the  5th  of  June,  1892,  and  the  de- 
cedent in  many  ways  and  on  various  occa- 
sions acknowledged  that  he  was  his  father. 
Ck>mmenclng  in  1896,  he  made  an  allowance 
of  $70  a  week  for  the  support  of  the  mother 
and  child,  and  this  continued  until  he  died, 
on  March  3,  1902.  He  was  engaged  in  the 
mercantile  business  in  the  city  of  New  York, 
and,  while  It  does  not  appter  how  much  he 
was  worth,  he  rei)eatedly  stated  that  he  was 
a  millionaire.  He  was  deeply  attached  to 
the  plaintiff,  and  openly  associated  with  him, 
and  to  some  ^tent  with  his  mother,  al- 
though until  1898  he  had  a  wife,  and  was 
living  with  her  in  the  same  city  wh»e  he 
kept  Mrs.  Bosseau  as  his  mistress.  He  had 
legitimate  children,  but  whether  more  than 
two — a  son  and  a  daughter  of  full  age,  who 
were  mentioned  in  the  evidence — did  not  ap- 
pear. In  the  spring  of  1901  there  was  a 
quarrel  between  the  father  and  mother  about 
another  woman,  and  she  told  him  that  she 
Intended  to  leave  the  city,  and  take  the  plain- 
tiff with  her,  in  order  to  rear  the  child 
amidst  better  surroundings.  He  strenuously 
objected,  and  said  that  she  mlgfht  go,  bat  he 
did  not  want  her  to  take  the  boy  with  her; 
that  while  he  preferred  she  should  not  go^ 
If  she  did,  he  wanted  the  boy  to  remain  in 
the  dty.  He  then  continued,  according  to 
the  statement  of  Mrs.  Bosseau:  "BemembeT, 
that  if  you  do  so,  I  will  settle  upon  Charley, 
when  he  is  ten,  tbe  sum  of  $100,000.  It  Is 
nothing.  I  fam  a  rich  man,  my  children  will 
have  plenty.  Plenty.  I  don't  mind  that  Ut- 
ile amount  of  money.    I  will  give  it  to  Char- 


ley for  his  support  but  he  must  be  reared 
as  my  son.  He  must  have  the  best  that  the 
money  that  I  now  give  provides.  I  want 
him  to  have  the  best  raising.  I  want  him 
to  be  raised  a  Christian  gentleman."  Sbe 
said:  "I  don't  want  to  stay  here.  I  am  tired 
of  it  I  am  tried;  but  if  it  is  best  for  my 
boy,  and  if  you  will  give  htm  $100,000,  as 
you  say,  I  sblMnit  to  your  view;  but  I  don't 
want  to,  yet  I  will,  for  his  sake."  Shortly 
afterward,  as  he  handed  Mrs.  Bosseau  $200 
to  enable  her  and  the  boy  to  visit  the  er- 
poBltlon  at  Buffalo,  he  said:  "I  won't  give 
you  any  more  money  than  this.  Bemember 
my  contract— 4hat  you  bring  the  boy  back. 
Let  me  have  the  pleasure  of  his  society. 
My  life  is  a  hard  one — sad.  I  am  an  old 
man,  I  am  lonely.  I  am  blind.  The  music, 
of  bis  voice  is  the  sweetest  I  hear.  I  want 
him.  I  miss  him.  I  need  him.  Don't  de- 
prive me  of  tills  one  favor.  Bring  him  back. 
Do  as  I  tell  you.  Keep  him  tn  the  city,  and 
when  he  is  ten  I  will  give  the  money  that  I 
promised  him — $100,000."  In  September, 
1001,  the  following  conversation  Is  said  to 
have  occurred:  "I  said  that  Charles  had 
been  ill.  That  he  had  had  an  abscess. 
Blood  poison  had  formed.  He  had  been  tak- 
en to  the  hospital.  Dr.  Gibb  had  operated 
on  him.  That  the  bills  were  very  large.  The 
school  was  expensive.  ISe  was  growing;  and 
that  I  wanted  more  money.  He  said:  'My 
love,  I  think  $10  a  day  is  enough,  don't  yOn?* 
I  said,  "Hardly,  under  the  circumstances!; 
that  I  should  like  to  have  an  increase  of 
money  just  at  that  time.'  But  he  objected. 
He  says:  'Pay  yonr  bills  out  of  the  money 
I  give  you  regularly — yours  and  the  boy's. 
The  time  now  is  very  short  Charles  Is 
nine.  He  will  soon  be  ten.  Be  satisfied  with 
tbe  amonnt  that  you  now  have,  because  in  a 
few  months,  when  he  Is  ten,  he  will  have 
$100,000  that  I  will  give  him.'"  On  her 
cross-examination  she  testified  that  her  rela- 
tions with  Mr.  Bouss  continued  to  be  cordial 
and  pleasant  up  to  the  time  of  his  death,  al- 
though she  admitted  that  in  May,  1900,  by 
the  aid  of  a  policeman,  she  was  put  out  of 
his  house  on  Fifth  avenue,  where  she  had 
called  to  object  to  his  attentions  to  another 
woman.  She  also  recalled  an  occasion  when 
Bouss  was  riding  with  some  woman,  and 
she  "tried  to  get  in  and  did  get  in"  the 
carriage.  He  did  not  repulse  her,  but  left 
the  carriage  with  his  companion,  leaving 
Mrs.  Bosseau  the  sole  occnpant  '  Beferrlng 
to  the  Interview  of  May,  she  stated  the 
promise  of  Mr.  Bouss  as  follows:  "I  own 
an  estabillshment  down  on  Broadway.  I 
have  a  little  money,  and  my  boy  shall  have 
the  benefit  of  it  He  is,  when  he  Is  ten 
years  of  age,  provided  you  do  as  I  tell  you, 
to  have  $100,000  on  bis  tenth  birthday— the 
5th  of  June.  •  •  •  He  said,  "When 
Charles  is  ten,  he  is  to  go  down  into  the 
store,  and  be  a  partner  in  the  store  with  his 
brother.' "  She  did  not  frequently  have  dis- 
putes with  him  in  regard  to  the  amount  of 
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money  be  allowed  her,  or  make  frequent  de- 
mands for  more  than  tbe  $10  a  day,  "not  aft- 
er tbls  contract  was  made  by  him."  After 
tbe  death  of  Mr.  Rouss  she  made  a  claim 
against  his  estate  for  dower,  on  the  groond 
of  an  alleged  common-law  marriage  with 
blm  after  the  death  of  Mrs.  Ronss.  In 
March,  1902,  she  was  paid  $23,000  In  settle- 
ment of  that  claim,  bnt  she  did  not  say  any- 
thing then  or  previously  about  the  claim 
of  her  son  for  $100,000,  which  was  not  pre- 
sented to  the  executor  until  July,  1902.  At 
first  she  said  she  did  not  have  It  In  mind, 
but  later  admitted  that  she  thought  of  it,  al- 
thougE  she  said  nothing  about  it.  She  had 
been  told  by  her  counsel  that  the  claim  of 
her  son  would  not  be  affected  by  the  release 
of  her  claim  for  dower.  She  did  not  consult 
her  counsel  In  relation  to  the  claim  of  the 
boy,  or  tell  him  that  the  boy  had  a  claim, 
bat  "be  told  me;  he  suggested  it"  She  fur- 
ther testified  that  she  kept  and  supported  the 
boy  In  the  dty  as  Mr.  Rouss  directed,  but  it 
did  not  appear  that  she  bad  any  means  of 
supporting  either  herself  or  the  child,  ex- 
cept the  allowance  of  $10  a  day.  She  did 
not  testify  that  she  had  any  property  of  her 
own,  or  that  she  expended  any  money  of  her 
own  in  supporting  the  plaintiff,  or  in  keep- 
ing liim  in  the  city  of  New  York,  as  tbe  de- 
cedent requested,  and  as  she  had  done  for 
nine  years.  So  far  as  a];^>eared,  her  compli- 
ance with  that  request  for  less  than  a  year 
was  the  only  consideration  to  support  the 
contract.  Mrs.  Rosseau  was  the  only  wit- 
ness who  was  present  when  the  alleged 
agreement  was  made,  but  her  story  was 
corroborated,  to  some  extent,  by  three  wit- 
nesses, who  testified  to  admissions  said  to 
liave  been  made  by  the  decedent  to  the  ef- 
fect that  he  had  made  a  contract  resembling 
the  one  sworn  to  by  her. 

Thus  the  evidence  relied  upon  to  establish 
the  contract  is,  first,  the  testimony  of  the 
mother,  who  tried  to  swear  $100,000  into  the 
pocket  of  her  own  child;  and,  second,  the 
testimony  of  witnesses  who  swear  to  the  ad- 
missions of  a  dead  man.  The  former  is  dan- 
gerous, the  latter  is  weak,  and  neither  should 
be  acted  upon  without  great  caution.  We 
have  repeatedly  held  that  such  a  contract 
must  not  only  be  certain  and  definite,  and 
founded  upon  an  adequate  consideration,  but 
also  that  it  must  be  established  by  tbe  clear- 
est and  most  convincing  evidence.  We  have 
been  empbatic  in  condemning  these  agree- 
ments, because  they  "have  become  so  fre- 
quent in  recent  years  as  to  cause  alarm." 
We  have  been  rigid  and  exacting  as  to  the 
sufficiency  of  tbe  evidence  to  establish  them, 
and  have  condemned  the  proof  thereof 
"through  parol  evidence  given  by  interested 
witnesses."  As  "such  contracts  are  easily 
fabricated,  and  bard  to  disprove,  because 
the  sole  contracting  party  on  one  side  is  al- 
ways dead  when  the  question  arises,"  we 
have  declared  that  they  "should  be  in  writ- 
ing, and  the  writing  should  be  produced,  or, 


If  ever  based  upon  parol  evidence,  it  sfaonld 
be  given  or  corroborated  in  all  snbst^i- 
tlal  particulars  by  disinterested  witnesses." 
Hamlin  v.  Stevens.  177  N.  Y.  39,  69  N.  E. 
118;  Mahaney  v.  Carr,  175  N.  Y.  454,  67  N.  E. 
903;  Ide  v.  Brown,  178  N.  Y.  26,  70  N.  E. 
101;  Edson  v.  Parsons,  155  N.  Y.  K5,  50  N. 
B.  266;  Shakespeare  t.  Markham,  72  N.  Y. 
400. 

We  do  not  deem  it  necessary  to  pass  upon 
the  sufficiency  of  the  evidence  by  which  it  is 
claimed  that  the  contracft  was  established, 
or  the  sufficiency  of  the  consideration  alleg- 
ed, as  we  think  that  the  Judgment  should  be 
reversed  because  Mrs.  Rosseau,  the  princifial 
witness  for  the  plaintiff,  was  incompetent  to 
testify  under  section  829  of  the  Code  of  Clvli 
Procedure.  Her  competency  is  challenged  on 
three  grounds:  First,  because  she  made  the 
contract  and  furnished  the  sole  consideration 
therefor,  and  the  plaintiff  derived  his  interest 
therein  from  her;  second,  because  she  em- 
ployed attorneys  to  prosecute  this  action,  and 
is  bound  to  pay  them  for  their  services; 
third,  because  she  deposited  the  sum  of  $2o0 
as  security  for  the  costs  of  the  defendant  If 
he  should  succeed,  although  a  bond  to  secure 
such  costs  was  filed,  but  whether  before  or 
after  the  deposit  does  not  appear.  The  first 
ground  is  the  only  one  that  we  shall  consid- 
er. Mrs.  Rosseau  made  the  contract  with 
Mr.  Rouss,  and  no  one  else  had  anything  to 
do  with  it.  Willie  we  do  not  hold  that  there 
was  any  legal  consideration,  so  far  as  there 
was  any  she  furnished  it.  Either  there  was 
no  consideration,  or  the  plaintiff's  interest  is 
derived  from  his  mother.  Unless  she  bad  an 
interest  in  the  performance  of  the  contract 
there  was  no  consideration  therefor,  as  a 
promise  for  the  benefit  of  a  third  person  must 
not  only  be  supported  by  a  sufficient  consid- 
eration, but  the  one  furnishing  it  most  have 
a  legal  Interest  In  the  performance  of  the 
promise.  Embler  v.  Hartford  Steam  Boiler 
Ins.  Co.,  158  N.  Y.  431,  436,  53  N.  E.  212,  44 
L.  R.  A.  512;  Dumherr  y.  Ran,  135  N.  Y. 
219,  222,  32  N.  EL  49;  Vrooman  y.  Tomer, 
69  N.  Y.  280,  284,  25  Am.  Rep.  195.  The  one 
who  fulrnlshed  the  consideration  In  this  case 
is  under  a  legal  obligation  to  support  tbe 
plaintiff  until  he  becomes  of  age  or  self-sup- 
porting. 2  Kent's  Com.  (13th  Ed.)  215.  If  be 
should  die  Intestate  and  without  issue,  she 
would  Inherit  from  him.  Real  Property  Law, 
i  289.  If  he  succeeds  in  collecting  the  large 
sum  Involved,  it  will  be,  according  to  the 
complaint  and  the  contract,  for  his  supi>ort 
and  maintenance,  and  she  can  apply  to  the 
court  for  an  allowance  therefrom  for  that 
purpose,  which  would  relieve  her  wholly  or 
in  part  from  her'legal  liability.  Even  if  such 
an  allowance  cannot  ordinarily  be  demanded 
as  a  matter  of  right,  the  fact  that  such  ap- 
plications are  usually  granted  is  not  without 
significance.  The  right  to  make  tbe  applica- 
tion cannot  be  denied,  nor  can  It  be  asserted, 
in  view  of  the  practice  of  the  courts  and  of 
the  expression  of  purpose  by  the  father  in 
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making  the  contract,  that  the  resolt  of  sucb 
an  application  would  be  nncertaln.  While 
lira.  Rosseau  is  not  a  party  to  the  action, 
she  made  the  contract  which  Is  the  sole 
foundation  for  the  action.  She  created  the 
cause  of  action,  and  she  alone  furnished  such 
consideration  as  there  was  for  the  contract 
on  which  it  is  founded.  There  is  a  distinc- 
tion between  a  contract  by  a  pntattve  father 
to  pay  a  third  person  for  the  mere  support 
of  his  natural  child,  which  was  the  case  in 
Todd  V.  Weber,  95  N.  Y.  181,  47  Am.  Rep. 
20,  and  an  agreement  with  the  mother  to  set- 
tle a  fortune  upon  her  child,  which  requires 
something  more  than  a  moral  obligation  to 
sustain  it  While  It  was  the  duty  of  Mrs. 
Rosseau  to  support  her  own  child,  she  was 
entitled  to  his  custody^  and  It  is  her  promise 
in  relation  to  his  custody  by  agreeing  to  keep 
him  for  a  yery  short  time  in  a  particular 
place  that  constitnteB  the  consideration.  If 
there  Is  any.  The  plalntlfl  derives  his  title 
from  her,  because  upon  her  promise  to  the 
decedent  the  latter  promised  to  pay  the  plain- 
tiff the  legal  equivalent  of  the  consideration 
furnished  by  her,  and  she  had  the  right  to 
have  the  promise  run  to  him  instead  of  to 
herself.  The  plalstUf  made  no  contract  with 
bis  father,  and  If  the  promise  to  pay  him 
$100,000  Is  not  supported  by  a  suflBcient  con- 
sideration It  cannot  be  enforced.  What,  If 
anything,  vitalized  the  contract,  is  the  con- 
sideration furnished  by  the  mother  for  the 
promise  of  the  father  to  pay  the  plaintiff, 
■whose  interest  thus  comes  Uirough  her. 
From  what  other  source  did  he  get  it?  He 
did  not  erente  It  himself,  nor  furnish  the  con- 
sideration for  It  lilmself .  His  mother  created 
all  his  rights  by  her  promise  to  bis  father, 
made  in  consideration  of  his  promise  to  her 
for  the  benefit  of  the  plaintiff.  If  there  was 
no  consideration,  there  was  no  contract;  but. 
If  there  was  a  consideration,  however  slender 
it  may  be,  it  was  furnished  by  the  mother. 

The  argument  may  be  summarized  as  fol- 
lows: As  the  plaintiff  did  not  make  the  con- 
tract himself,  he  must  have  derived  bis  inter* 
est  therein  from  some  one.  He  did  not  derive 
It  from  his  father,  because  his  father  could  not 
make  a  promise  to  himself  nor  contract  with 
blmself  for  the  plaintiff's  benefit  The  fa- 
ther made  no  promise  to  the  plaintiff,  but  he 
promised  the  mother  to  pay  the  plalntlfl  the 
sum  named.  That  however,  was  not  enough, 
for  such  a  promise  is  not  binding  without  a 
consideration.  The  plaintiff  furnished  no 
consideration  for  the  promise,  and  would 
have  had  no  Interest  in  the  contract  unless  a 
consideration  had  been  furnished  by  some 
ODft  His  mother  furnished  the  sole  consid- 
eration, and  the  promise  was  made  by  the 
father  to  the  mother  to  pay  the  son,  who 
thus  derived  bis  interest  from  her.  The 
statute  forbids  a  party  or  a  person  interested 
In  the  event  of  an  action,  or  one  from  whom  a 
party  derives  his  interest,  from  testifying  to 
a  personal  transaction  with  a  dead  man.  It 
Is  a  wholesome  statute,  designed  to  quiet  the 


voice  of  the  living  party  to  a  contract  when 
the  other  party  is  dead  and  cannot  speak. 

The  respondent  relies  upon  Connelly  v. 
O'Connor,  117  N.  Y.  91,  22  N.  B.  753,  and 
Bouton  V.  Welch,  170  N.  Y.  554,  63  N.  B.  539. 
but  we  do  not  regard  either  as  controlling, 
because  in  both  the  promise  was  made  to  or 
in  the  presence  of  the  party  to  be  benefited, 
who  furnished  a  consideration  therefor.  In 
Connelly  v.  O'Connor  the  promise  was  made 
by  the  father  of  a  Alius  nulllns  directly  to 
the  plaintiff,  who  was  not  the  mother,  and 
was  under  no  obligation  to  support  the  child, 
to  pay  her  for  supporting  him,  and  the  ac- 
tion was  brought  to  recover  for  care  and 
maintenance  already  furnished  on  the 
strength  of  that  promise.  In  Bouton  v. 
Welch  the  promise  was  made  to  the  husband 
tn  the  presence  of  the  wife  in  consideration 
of  a  deed  from  both  husband  and  wife.  The 
release  of  her  Inchoate  right  of  dower  was  a 
Bufflclent  consideration  flowing  directly  from 
her  to  the  one  who  made  the  promise.  As 
no  further  consideration  was  needed  to  sup- 
port it,  her  Interest  was  direct  and  not  de- 
rivative, and  that  is  the  only  ground  upon 
which  that  decision  can  stand.  Here  the 
promise  was  not  made  to  the  plaintiff,  and 
the  consideration  did  not  come  from  him. 
The  promise  was  made  to  his  mother  for  bis 
benefit  She  furnished  the  consideration  for 
his  benefit,  and  she  had  an  interest  that  the 
promise  should  be  performed,  because  it 
would  result  in  the  creation  of  a  special  fund 
for  his  "benefit,  support,  and  maintenance"; 
otherwise  there  was  no  contract 

We  think  that  Mrs.  Rosseau  was  an  incom- 
petent witness  for  her  son  against  his  fa- 
ther's estate,  and  that  the  objections  and  ex- 
ceptions taken  to  the  admission  of  her  testi- 
mony require  us  to  reverse  the  judgment  and 
order  a  new  trial;  costs  to  abide  event 

CULLEN,  C.  3.  I  concur  In  the  opinion  of 
Judge  VANN  that  Bva  Rosseau,  the  mother 
of  the  plaintiff,  was  the  party  under  whom 
the  plaintiff  claimed,  and  therefore,  und^ 
section  829  of  the  Code  of  Civil  Procedure, 
not  a  competent  witness  to  personal  transac- 
tions between  herself  and  the  defendant's 
testator.  I  think,  however,  that  no  sound 
distinction  can  be  drawn  between  this  case 
and  our  decision  in  Bouton  v.  Welch,  170  N. 
Y.  554,  63  N.  B.  .'539.  It  Is  true  that  in  that 
case  the  defendant  released  her  dower  by 
Joining  In  the  execution  of  the  deed  of  her 
husband.  But  the  trial  court  found  that  the 
agreement  out  of  which  the  defense  arose 
was  made  by  the  plaintiff's  testator,  not  with 
her,  but  vritb  her  husband.  No  mattn  what 
ground,  however,  the  case  might  have  been 
decided  upon,  as  a  matter  of  fact  it  was  ac- 
tually decided  on  the  proposition  that  where 
a  third  person  sues  on  a  contract  made  fbr 
her  t>eneflt  she  does  not  derive  her  interest 
from  the  party  who  furnishes  the  considera- 
tion for  said  contract  We  are  now  about  to 
bold  the  exactly  contrary   doctrine,  and  I 
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tlilnk  It  bnt  fair  to  the  profession  that  nnder 
BQcb  clrcmnstances  we  should  expressly  re- 
tract the  Bouton  Case,  not  seek  to  dlBtin- 
gulsb  It,  or  leave  It  as  a  false  light  to  deceive 
the  unwary. 

GUIiLBN,  O.  J.  (In  memorandnm),  and 
O'BRIEN  and  HAIGHT,  JJ.,  concur.  GRAY, 
BARTLETT,  and  MARTIN,  JJ.,  dissent  on 
opinion  of  PATTERSON,  J.,  below. 

Judgment  reversed,  eta 


(180  N.  Y.  76) 

BRIGHTSON  v.  H.  B.  CLAFLIN  00. 

(Court  of  Appeals  of  New  York.      Dec.  80, 

1904.) 

UASTEB  AND  BEBTART— ACTIOS  FOB  SEBTICKS— 
BVIDGRCE— PLEADIIta    AND    PB007. 

1.  l%e  complaint  In  an  action  for  services  al- 
leged  that  a  written  agreement  for  five  years 
was  continaed  for  a  farther  tenn  of  five  years 
on  the  same  conditions.  There  was  evidence  for 
plaintiff  that  he  held  over  and  continaed  in  the 
service  of  the  defendant,  with  its  consent,  until 
he  was  discharged.  Defendant  denied  the  mak- 
ing of  the  second  contract,  and  interposed  the 
defense  of  the  statute  of  frauds.  Beld  not  to 
support  a  judgment  for  plaintiff;  the  evidence 
showing  an  agreement  from  year  to  year,  and 
the  pleading  alleging  a  continnance  onder  a 
written  agreement. 

2.  The  manager  of  a  department  in  a  depart- 
ment  store  was  to  receive  a  commission  on  the 
net  annual  profits  of  the  sales  of  his  department 
for  his  services,  to  be  paid  annu^ly,  in-  addi- 
tion to  a  certain  monthly  salary.  He  was  dia- 
charged  four  months  before  the  expiration  of 
the  term  for  which  he  claimed  to  have  been 
hired.  In  an  action  after  the  expiration  of  the 
alleged  contract,  he  attempted  to  establish  the 
amount  of  his  commissicms  by  the  result  in  his 
department  for  the  two  years  preceding  the 
year  in  which  he  was  discharged.  There  were 
no  profits  during  the  first  six  months  of  such 
year,  bnt  a  loss.  Held  insufficient  to  establish 
such  commissions. 

3.  In  an  action  to  recover  commissions  as 
manager  of  a  depcutmMit  in  a  department  store, 
in  order  to  show  the.  profits  on  wblcfa  to  base 
a  recovery,  plaintiJE  should  hav«  produced  the 
inventories  and  books  of  the  department,  or  re- 
quired them  to  be  produced. 

Appeal  from  Supreme  CSourt,  Appellate  Di- 
vision, Second  Department. 

Action  by  George  E.  Brlghtson  against  the 
H.  B.  Claflin  Oompany.  From  a  judgment 
of  the  Awellate  Division  (82  N.  Y.  Supp. 
667)  aflirming  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

John  li.  WiUde,  William  B.  Goodwin,  and 
Moses  Ely,  for  appellant  Sldne|r  H.  Stnart, 
for  respondent. 

O'BRIEN,  J.  The  plaintiff  bronght  tblfl 
action  to  recover  $50,000  damages  for  breadi 
of  a  contract  of  hiring,  by  which  contract 
the  relation  at  master  and  servant  was  es- 
tabUahed  between  the  parties.  The  defendn 
ant  la  a  bnstnesa  corporation,  with  Its  prin- 
cipal place  of  business  in  the  city  of  New 
York.  Its  business  was  conducted  on  so 
large  a  scale  that  it  was  divided  Into  a  great 


many  departments,  with  a  p«-son  at  tbe 
head  of  each,  having  general  charge  and 
supervision  of  It  It  is  alleged  that  the 
plaintiff  was  employed  at  the  head  of  what 
was  known  as  the  "Notion  Department" 
"which  had  its  own  staff  of  bookkeepers,  en- 
try clerks,  and  general  employes,  numbering 
In  all  about  200. 

It  is  averred  in  the  complaint  that  on  the 
90th  of  November,  1892,  the  plalntUI  entered 
into  a  written  contract  vrlth  the  defendant, 
wherein  and  whereby  it  employed  and  hired 
the  plaintiff  to  work  for  It  as  a  manager 
of  this  department  for  the  term  of  five  years, 
beginning  on  the  1st  of  January,  1893,  and 
the  defendant  agreed  to  pay  him  therefor 
12\/i  per  cent  of  the  net  annual  profits  of 
the  sales  of  said  d^artment  in  equal,  year- 
ly payments,  with  a  guarantied  drawing  ac- 
count of  $500  per  month,  and  that  the  plain- 
tiff agreed  to  work  for  that  time,  and  for 
this  compensation.  It  is  alleged  that  the 
plaintiff  entered  upon  die  performance  of 
this  agreement  on  his  part  and  performed 
the  same  folly  until  the  Ist  of  January, 
1898;  that  on  or  about  that  date  It  was 
agreed  by  and  between  tbe  plaintiff  and  the 
defendant  that  said  written  agreement 
should  be,  and  It  was,  continiied  for  a  fur- 
ther term  of  five  years  from  the  1st  of  Jan- 
uary, 1898,  upon  the  same  terms  and  condi- 
tions as  the  agreement  of  1892,  above  stated; 
that  the  plaintiff  entered  upon  the  perform- 
ance of  this  last  agreement  on  his  part,  and 
performed  the  same  fully  and  entirely  until 
tbe  2l8t  of  August  1900,  when  the  plain- 
tiff, while  engaged  In  carrying  ont  ttte  agree- 
ment was,  without  any  fault  on  his  part 
wrongfully  discharged  t^  the  defendant 
from  its  employ,  and  It  refused  to  permit 
him  to  carry  out  the  agreement 

It  Is  quite  imiwrtant  at  the  outset  to  get  a 
clear  idea  of  the  plainttfTs  cause  of  action 
as  stated  In  the  complaint  It  is  alleged  that 
tbe  written  agreement  for  five  years'  services 
which  had  just  expired  was  continued  for  a 
farther  term  of  five  years  upon  tbe  same 
terms  and  conditions  as  were  embraced  In 
the  first  written  contract  An  agreement  to 
employ  the  plaintiff  for  five  years.  In  order 
to  be  valid,  should  be  in  writing;  and,  shice 
It  is  alleged  that  the  first  written  agreement 
for  five  years  was  continued  for  another 
five  years,  tbe  legal  effect  of  the  allegatioa 
is  Uiat  the  second  agreement  was  evidenced 
by  some  writing  signed  by  the  party  to  be 
charged  thereby.  Tbe  proper  constroetlon 
of  the  pleading,  tiierefore,  is  that  the  pialn- 
tffl  seeks  to  recover  damages  for  tbe  breach 
of  a  written  contract  oe  hiring,  commenced 
on  tbe  1st  day  of  January,  1808,  and  to 
terminate  in  five  years  thereafter. 

On  the  trial  the  plaintiff  sought  to  estab- 
lish a  canse  of  action  only  by  proof  that, 
after  tfa»  termination  of  the  first  written 
agreement  the  plaintiff  beHI  over  and  cob- 
tbiued  in  the  service  of  the  defendant  wtth 
the  defendant's  consent  to  the  time  of  hte 
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discharge.  In  oth^r  words,  tbe  ^lalntifl 
sought  to  recover  for  breach  of  an  agree- 
ment from  year  to  year,  to  be  implied  by 
law  from  the  fact  that  the  plaintiff  con- 
tinned  to  hold  over  in  the  sertlce  after  the 
expiration  of  each  year.  The  evidence  of 
the  plaintiff  In  that  regard  was  received  un- 
der the  defendant's  objection  and  exception. 
Tbe  objection  was  to  tbe  effect  that  the 
proof  was  a  departure  from  the  <ianse  (ft 
action  stated  in  the  complaint  No  amend- 
ment of  tbe  complaint  was  asked  ot  allow- 
ed, and  the  question  Is  not  in  respect  to  the 
power  of  the  court  to  grant  an  amendment 
In  such  case,  but  as  to  the  right  of  the  plain- 
tiff to  recover  for  the  breach  bf  a  contract 
for  one  year,  based  entirely "  upon  an  in- 
ference or  implication  of  law.  Where  there 
is  a  hiring  for  one  year,  and  the  servant 
«ontlnnes  in  the  employment  after  the  ex- 
piration of  tbe  year  with  the  consent  of  the 
master,  this  effects  a  hiring  for  another 
year.  Adams  v.  Fitzpatrlck,  125  N.  Y.  124, 
28  N.  E.  143.  But  tills  is  not  the  cause  of 
action  statdd  in  tbe  oomtdalut.  The  plain- 
tiff pleaded  a  written  contract  for  five  years, 
and  he  recovered  for  breach  of  a  contract 
implied  by  law  for  one  year.  We  think 
that  the  plaintiff  did  not  recover  secundum 
allegata  et  probata,  and  that  this  rule  was 
violated  at  the  trial,  since  the  evideneo  was 
received  under  the  defendant's  objection. 
Soutbwick  v.  First  Nat  Bank  of  Memphis, 
84  K.  Y.  420;  Komeyn  v.  Sickles,  108  N.  Y. 
650,  15  N.  E.  696;  Day  v.  Town  of  New 
Lots,  107  N.  Y.  148,  13  N.  B.  915.  In  these 
cases  it  was  held  that  it  is  a  fundamental 
rule  that  a  judgment  shall  he  secundum  al- 
legata et  probata,  and  that  any  departure 
from  that  rule  is  certain  to  produce  sur- 
prise, confusion,  and  injustice.  It  was  said 
with  much  force  that  pleadings  and  a  dis- 
tinct issue  are  essential  in  every  system  of 
Jurisprudence,  and  there  can  be  no  orderly 
administration  of  Justice  without  them.  If 
a  party  can  allege  one  cause  of  action,  and 
then  recover  upon  another,  his  complaint 
wHl  serve  no  useful  purpose,  but  rather  to 
ensnare  and  mislead  his  adversary.  The 
defendant  by  its  answer  made  a  distinct 
issue  with  respect  to  the  contract  stated  in 
the  complaint  It  denied  the  making  of  any 
such  contract  and,  among  other  defenses, 
lnteri>osed  the  statute  of  frauds;  expressly 
alleging  that  there  was  no  note  or  memo- 
randum in  writing  of  the  flve-year  contract 
Under  the  authorities  cited  above,  the  de- 
fendant's objection  to  the  proof  at  tbe  trial 
should  have  been  sustained,  and  the  excep- 
tions were  well  taken. 

The  defendant's  answer  also  put  in  issue 
tbe  allegation  of  the  complaint  that  the  plain- 
tiff was  wrongfully  discharged,  and  this  is- 
sue raised  a  serious  question  for  the  plaln- 
tUd  There  is  no  dispute  abont  tite  fact  that 
ta  December,  1809,  the  year  before  the 
plaintiff  was  discharged,  he  presented  an  in- 
ventory Or  statement  to  the  defendant's  ex- 


ecutive officers  purporting  to  show  the  sales 
and  profits  of  his  department  during  the 
year;  and  there  is  no  dispute  about  the 
fact  that  tbe  statement  was  untrue,  in  that 
over  140,000  of  goods  were  reported  as  sold 
whldi  were  In  fact  on  hand.  This  state- 
ment enlarged  the  basis  for  the  plaintiff's 
eommisslons  to  that  extent  and  he  was  ac- 
tually paid  $6,000  in  the  form  of  commis- 
sions which  he  was  not  in  fact  entitled  to. 
Whether  this  falsification  of  the  inventory 
was  the  result  of  fraud,  negligence,  or  hon- 
est mistake,  may  be  another  qnestlon;  but 
the  fact  that  the  statement  was  untrue,  and 
that  the  plaintiff  received  the  benefit  of  it 
seems  to  be  undisputed,  and  there  was  no 
attempt  on  the  part  of  the  plaintiff  to  ex- 
plain the  discrepancy,  or  any  offer  to  re- 
store what  he  had  received  on  tbe  faith  of 
it  This  condition  of  the  plaintiff's  account 
In  his  department  was  not  brought  to  the 
attention  of  the  defendant's  ofllcers  until 
iibont  a  month  before  his  discharge,  and  they 
ttien  sought  to  obtain  some  explanation  con- 
Bistent  with  his  honesty  and  fidelity,  but 
failed  in  that  respect  The  relations  be- 
tween the  plaintiff  and  the  defendant's  offi- 
cers became  somewhat  strained  in  conse- 
quence of  this  incident  and  in  about  a 
month  after  the  discovery  the  plaintiff 
brought  an  action  against  the  defendant  to 
procure  an  injunction  restraining  the  de- 
fendant from  interfering  with  the  manage- 
inent  of  bis  particular  department  This 
move,  of  course,  added  fuel  to  the  flame, 
and  the  defendant's  president  the  day  after 
the  papers  were  served  upon  blm  in  the  In- 
junction suit'  discharged  him.  Tbe  learned 
trial  Judge  submitted  to  the  Jury  the  ques- 
tion arising  upon  these  facts.  The  Jury 
were  instructed  that,  if  the  falsification  of 
the  inventory  was  the  result  of  fraud  or 
negligence,  then  the  defendant  had  tbe  right 
to  discharge  the  plaintiff;  but  If  it  was  an 
honest  mistake,  without  fraud  or  negligence, 
that  the  plaintiff  might  be  excused,  and  that 
If  he  commenced  the  injunction  suit  in  good 
faith,  intending  only  to  assert  his  legal 
rights,  and  not  for  tbe  purpose  of  annoy- 
ance, then  he  might  be  excused  for  that 
act  as  well.  There  does  not  seem  to  be  any 
exception  in  the  record  to  the  submission 
of  this  question  to  the  Jury,  nor  to  the  charge 
in '  that  respect;  and,  since  the  Judgment 
was  unanimously  affirmed  below,  we  do  not 
think  that  this  court  can  properly  deal  with 
the  question  concerning  the  defendant's 
right  to  discharge  the  plaintiff. 

The  breach  of  contract  for  which  the  plain- 
tiff recovered  $5,000  In  this  case  consisted  In 
discharging  the  plaintiff  about  the  21st  of 
August,  1900;  that  is,  about  eight  months 
from  the  commencement  of  the  year,  and 
about  four  months  before,  according  to  the 
plaintiff's  own  theory  of  the  case,  his  term 
would  expire.  This  Included  the  monthly 
guaranty  of  $500  a  month  for  four  months, 
and  the  los<i  of  commissions  for  the  whole 
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year,  which  were  to  be  estimated  at  the  rate 
of  12%  per  cent,  upon  the  net  profits  of  the 
department;  and  these  net  profits  were  to 
be  ascertained  according  to  certain  rules  de- 
scribed in  the  first  written  agreement,  but 
which  are  not  now  very  important  It  is  by 
no  means  clear  that  the  plaintiff,  imder  the 
circumstances  of  this  case,  was  entitled  to 
recover  anything  for  commissions  which  were 
not  yet  earned  and  did  not  accrue,  or  could 
be  ascertained  only  by  the  results  at  the  end 
of  the  year.  Sedgwick  on  Damages,  vol.  2 
(8th  Ed.)  §  671.  There  are  some  cases  in  this 
state  which  appear  to  hold  that  such  commis- 
sions or  profits  may  be  recovered  as  dam- 
ages, but  only  when  the  plaintifiT  has  made 
it  appear  that  such  profits  are  reasonably 
certain  to  be  made,  and  that,  if  he  falls  In 
such  proof,  he  will  not  be  entitled  to  recover 
on  that  basis.  Lavens  v.  Lleb,  12  App.  Dlv. 
487,  42  N.  Y.  Supp.  901.  Whatever  the  rule 
may  be  In  this  respect,  we  think  that  the 
evidence  which  the  plaintitT  produced  upon 
the  trial  of  this  case  in  order  to  establish  his 
claim  to  commissions  or  profits  was  incom- 
petent The  only  proof  offered  was  the  re- 
sult in  the  plaintiff's  department  for  the  two 
years  preceding  the  year  in  which  be  was 
discharged.  This  evidence  was  received  un- 
der the  defendant's  objection  and  exception 
as  to  its  competency.  It  appears  to  be  an 
undisputed  fact  In  the  case  that  for  the  first 
six  months  of  the  year  in  question  there  were 
no  net  profits  in  the  department,  but,  on  the 
contrary,  a  loss  of  between  sixteen  and 
twenty  thousand  dollars.  The  question  was 
whether  at  the  end  of  the  four  months  dur- 
ing which  the  plaintiff's  contract  was  to  be 
in  force  the  situation  was  changed,  the  loss 
wiped  out,  and  a.  net  profit  secured, '  upon 
which  to  base  a  recovery  of  commissions 
amounting,  according  to  the  verdict,  to  $3,000. 
The  books  and  inventories  of  the  depart- 
ment were  kept  under  the  plaintiff's  super- 
vision, and  he  could  have  produced  these 
books  or  papers  In  court,  or  required  them 
to  be  produced,  and  thus  the  result  of  the 
business  at  the  end  of  the  year  could  be  ac- 
curately known  and  clearly  established.  The 
results  of  the  business  in  the  department  for 
the  two  previous  years  did  not  prove,  or  tend 
to  prove,  what  the  result  was  in  fact  at  the 
end  of  the  year  in  question.  The  business 
was  constantly  changing,  and  the  expense  of 
the  department  Increasing.  Moreover,  the 
statement  of  the  net  profits  for  the  previous 
year,  as  claimed  by  the  plaintiff,  was  dis- 
credited to  the  extent  of  $^,000,  and  could 
be  no  safe  guide  in  ascertaining  the  net 
profits  at  the  end  of  the  following  year. 
There  is  no  dlflScuIty  or  hardship  in  requir- 
ing the  plaintiff  to  prove  the  net  profits  at  the 
end  of  the  year  In  question  by  the  inventories 
and  books  of  the  department  made  up  to  the 
close  of  the  year.  The  contract  at  most,  had 
only  four  months  to  run,  and  this  action  was 
commenced  long  after  that  period  had  ex- 
pired.   If  the  contract  covered  a  long  series 


of  years,  Instead  of  four  months,  possibly  a 
different  rule  might  be  applied.  But  since 
it  appears  that  up  to  the  time  of  the  plaln- 
titCa  discharge  no  profits  had  accrued,  bat  a 
very  considerable  loss  was  suffered,  we  think 
it  was  not  competent  for  the  plaintiff  to  re- 
sort to  vague  statements  as  to  the  profits  of 
the  two  previous  years,  when  the  exact  fig- 
ures at  the  end  of  the  year  were  available 
to  him,  and  could  have  been  produced  before 
the  Jury. 

The  Judgment  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
e,vent 

CULLEN.  0.  J.,  and  GRAY  and  VANN. 
JJ.,  concur.  BARTLETT  and  HAIGHT,  JJ, 
concur  in  the  result,  and  MARTIN,  J.,  con- 
curs on  ground  last  discussed  In  opinion. 

Judgment  reversed,  etc. 


aw  N.  T.  lOD 

REICH  V.  DYER  et  aL 

(Ooart  of  Appeals  of  New  York.    Dec.  30, 
1904.) 

OOtTBT   OF  APPEALS  —  JURISDICTION— REVIEW— 

QUESTIONS  FOR  JUBT— DEED — WHEN  A 

MOBIGAOB— EVIDENCE. 

1.  An  order  of  the  Appellate  Division  revera- 
ing_  a  judgment  pa  the  law  and  facts  and  or- 
dering a  new  trial  cannot  be  reviewed  by  the 
Court  of  Appeals  on  the  groand  that  the  Ap- 
pellate Division  had  no  power  to  reverse  on  the 
tacts,  because  plaintiff  was  entitled,  as  a  mat- 
ter of  law,  to  a  verdict  in  her  favor,  where 
plaintiff  failed  to  ask  for  the  direction  of  a  ver- 
dict, and  there  is  any  question  of  ^ct  or  cred- 
ibility of  witnesses  for  the  jury. 

2.  A  deed  absolute  in  form,  and  containing 
full  covenants,  in  the  usual  form,  for  a  price 
expressed  therein,  part  of  which  price  the  gran- 
tee advanced  to  the  grantor  under  an  agree- 
ment that  the  grantee  might  within  a  year  from 
the  date  of  the  deed  retain  the  title  to  the  prem- 
ises by  paying  the  balance  of  the  price — the 
money  to  be  treated  as  a  loan  if  the  gTante<! 
concluded  not  to  purchase — cannot  be  held,  as 
a  matter  of  law,  a  mortgage,  in  an  action  to  re- 
cover the  balance  of  the  price,  where  there  was 
evidence  that  the  parties  intended  the  instru- 
ment to  be  a  deed,  and  that  the  i>osseasioa  of 
the  premises  was  surrendered  to  the  grantee. 

Martin,  O'Brien,  and  Vann,  JJ.,  dissentinc. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department 
'  Action  by  Elizabeth  Reich  against  Edith 
La  Ban  Dyer  and  others.  From  an  order  of 
the  Appellate  Division  (86  N.  Y.  Supp.  544) 
reversing  a  Judgment  for  plaintiff,  she  ap- 
peals.   Dismissed. 

See  86  N.  Y.  Supp.  1145. 

Alton  B.  Parker  and  Charles  Stranss,  for 
appellant  John  M.  Bowers  and  O.  Morgan 
Browne,  foe  respondents. 

HAIGHT,  J.  This  action  was  brought  to 
recover  a.  balance  due  upon  the  purchase 
price  of  a  farm  consisting  of  100  acres  of 
land,  situated  at  Brentwood,  Long  Island. 
The  facts  established  by  the  verdict  of  the 
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jury  are  substantially  as  foHowB:  The  plain- 
tiff wag  the  owner  and  resided  upon  the  farm 
in  question.  She  applied  to  the  defendants' 
testatrix  In  her  lifetime  for  a  loan  of  $3,133, 
and  offered  to  give  her  a  mortgage  upon  the 
farm  to  secure  Its  repayment.  Thereupon  ne- 
gotiations took  place  between  the  plaintiff, 
her  husband,  and  Mrs.  La  Bau  with  reference 
to  the  purchase  of  the  farm  by  Mrs.  La  Bau, 
resulting  in  an  agrreement  fixing  the  purchase 
price  at  $40,000,  the  advancing  by  Mrs.  La 
Ban  to  the  plaintiff  of  $3,133,  and  the  giving 
by  the  plaintiff  to  Mrs.  La  Ban  of  a  full  cov- 
enant deed  of  the  premises,  nnder  an  oral 
agreement  that  at  any  time  within  a  year 
Mrs.  Le  Bau  may  elect  to  pay  the  balance 
of  the  purchase  price,  at  a  time  to  be  named 
by  her,  and  thereby  retain  the  title  to  the 
premises.  Mrs.  La  Bau,  In  answer  to  the 
plalntifTs  offer  to  give  her  a  mortgage,  stat- 
ed that  "she  preferred  to  have  a  deed,  so  that, 
when  she  made  up  her  mtnd  that  she  would 
keep  the  property,  that  there  is  no  further 
loss  of  time,  and  Hhe  will  then  state  the  time 
of  payment."  Subsequently  Mrs.  La  Bau  ad- 
T«tlsed  for  a  tenant,  arranging  with  the 
plaintiff's  husband  to  show  the  property  to 
persons  desiring  to  rent,  and  soon  thereafter 
she  leased  the  premises  to  one  Horace  I. 
Moyer;  the  lease  bearing  date  the  28th  day 
of  March,  1896,  running  for  a  period  of  five 
years  from  the  1st  day  of  April  thereafter, 
and  containing  a  provision  to  the  effect  that 
the  lessee  is  granted  an  option  to  purchase 
the  premises  for  the  sum  of  $45,000  on  the 
Ist  day  of  April,  1807.  Thereupon  she  wrote 
the  plaintiff  to  the  effect  that  she  had  leased 
the  farm,  and  that  the  tenant  was  deshrous 
of  leasing  the  personal  property  on  the  farm, 
and  that  she  thereby  gave  notice  that  she 
would  keep  the  property  conveyed  to  her, 
thus  exercising  her  option,  and  that  she 
would  pay  therefor  on  or  before  March  1, 
1897.  She  also  requested  the  plaintiff  to  re- 
lease the  property,  and  give  her  a  list  of  the 
horses,  cows,  furniture,  and  other  chattels 
upon  the  place,  with  the  prices  therefor.  To 
this  the  plaintiff  replied  under  date  of  March 
30,  1895,  in  which  she  Inclosed  duplicate  lists 
of  the  personal  property  upon  the  premises, 
giving  the  prices  therefor,  amounting  in  the 
aggregate  to  $2,772,  which  amount,  deduct- 
ed from  the  $3,138,  would  leave  a  balance 
of  $361  to  be  credited  upon  the  purchase  price 
of  the  farm,  reducing  the  same  to  $39,639, 
which,  under  the  letter  of  Mrs.  La  Bau,  was 
to  be  paid  on  the  Ist  day  of  March,  1897. 
Upon  the  receipt  of  the  letter,  Mrs.  La  Bau 
announced  to  the  attorney  of  the  plaintiff 
that  it  was  "entirely  satisfactory."  miere- 
after,  and  on  the  1st  day  of  April,  the  plain- 
tiff surrendered  the  possession  of  ttie  farm 
and  of  the  personal  property  thereon  to  thia 
tenant.  The  Jury  found  in  favor  of  the  plain- 
tiff for  the  sum  of  $54,523.45;  being  the  bal- 
ance due  upon  the  purchase  price,  with  In- 
terest thereon  to  the  date  of  the  verdict. 
From  the  Judgment  entered  thereon  an  ap- 


peal was  taken  to  the  Appellate  Division, 
which  court,  as  we  have  seen,  has  reversed 
upon  the  law  and  the  facts,  and  granted  a 
new  trial. 

The  first  question  that  arises  has  reference 
to  our  Jurisdiction  to  review  the  action  of  the 
Appellate  D1t1s1<mi  in  granting  a  new  trial 
upon  the  facts.  This  court  has  repeatedly 
refused  to  entertain  Jurisdiction  of  orders  of 
the  Appellate  Division  reversing  Judgments 
and  granting  new  trials  where  the  judg- 
ments have  been  entered  upon  verdicts,  and 
motions  for  new  trials  have  been  made  and 
denied,  unless  the  court.  In  Its  ordiers,  in 
effect,  certified  that  these  reversals  were  up- 
on the  law  only,  and  that  it  had  examined 
the  facta,  and  found  no  reason  for  interfere 
ing  with  the  verdict  upon  the  ground  that 
It  was  against  the  weight  of  evidence.  Har- 
ris V.  Burdett,  78  N.  Y.  136;  Chapman  v. 
Gomstock.  184  N.  Y.  609,  512,  31  N.  B.  876; 
Mlckee  v.  Wood  Mowing  &  R.  M.  C!o.,  144 
N.  Y.  618,  89  N.  E.  650;  Ganavan  v.  Stuyve- 
sant,  154  N.  Y.  84,  47  N.  E.  967;  Henavle  v. 
N.  Y.  0.  &  H.  R.  R.  Co.,  154  N.  Y.  278,  48  N. 
B.  525;  Schoen  v.  Wagner,  156  N.  Y.  697, 
50  N.  B.  1122;  Judson  v.  Central  Vt.  B.  Go., 
158  N.  Y.  597,  53  N,  B.  614;  Livingston  v. 
City  of  Albany,  161  N.  Y.  602,  66  N.  B.  148; 
Schryer  v.  Fenton,  162  N.  Y.  444,  56  N.  B. 
997;  Albring  v.  N.  Y.  C.  &  H.  B.  R.  Co., 
166  N.  Y.  287,  69  N.  B.  990;  Id.,  174  N.  Y. 
179,  66  N.  B.  665.  It  consequently  follows 
that  we  have  no  power  to  review  the  order 
in  question,  unless  the  plaintiff,  upon  the 
evidence  in  the  case,  was  enttUed,  as  a  mat- 
ter of  law,  to  a  direction  of  a  verdict  in  her 
favor.  Otten  v.  Manhattan  By.  Co.,  150  N. 
Y.  395,  400,  44  N.  B.  1038;  Hirshfeld  v.  Fitz- 
gerald, 157  N.  Y.  166,  61  N.  B.  097,  46  L.  B. 
A.  839;  Griggs  v.  Day,  158  N.  Y.  1,  »,  62 
N.  B.  692;  Westerfleld  v,  Rogers,  174  N.  Y. 
230,  239,  66  N.  B.  818.  It  Is  now  contended 
on  behalf  of  the  appellant  that  the  Appel- 
late Division  bad  no  power  to  reverse  upon 
the  facts,  for  the  reason  that  the  plaintiff 
was  entitled,  as  a  matter  of  law,  to  a  direc- 
tion of  a  verdict  In  her  favor.  We  have  ex- 
amined the  record  for  the  purpose  of  deter- 
mining whether  this  contention  can  be  sus- 
tained. It  must  be  conceded  that  there  is 
but  llttie,  if  any,  controversy  with  reference 
to  the  facts  testified  to  by  plaintiff's  wit- 
nesses. It  may  be  that  an  inference  may  be 
drawn  from  the  testimony  of  one  or  two  of 
the  defendants'  witnesses  that  would  be,  to 
some  extent,  in  conflict  with  the  claim  of 
the  plaintiff,  but  it  Is  contended  that  these 
Inferences  would  not  amount  to  more  than 
a  scintilla  of  evidence.  But  some  of  the  es- 
sential facts  upon  which  the  plaintiff's  claim 
is  based  have  to  be  established  by  the  oral 
testimony  of  witnesses  so  nearly  connected 
with  the  plaintiff  in  relationship  and  In  bnsl- 
ness  as  to  Involve  their  credibility.  Mrs.  La 
Bau  died  before  this  action  was  brought,  and 
consequentiy  could  not  be  heard  in  defense 
of  her  estate;  and,  under  the  drcumstances. 
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ve  are  of  the  opbdon  that  fht  aueatlon  .be- 
came one  of  fact  for  the  Jnry,  and  not  for 
the  trial  court  to  dlspoee  of.  This  dispoaltlon 
of  the  case  was  acquiesced  In  by  the  plains 
tiff  upon  the  trial,  for  she  did  not  ask  for  a 
direction  of  ,a  yerdict,  or  take  any  excepUon 
to  the  anbmlsslon  ot  the  case  to  the  jury. 
We  therefore  conclude  that  we  have  no  ju- 
risdiction to  review  the  order  appealed  from, 
so  far  as  this  branch  of  the  case  Is  concern- 
ed, and  therefore  that  the  appeal  must  be 
dlsxDlased. 

Inasmoch  as  the  plaintiff  has  been  granted 
a  new  trial,  we  have  thought  It  wise  to  con- 
sider the  question  as  to  whether  the  deed 
given  by  tbe  plaintiff  to  Mrs.  La  Bau  was  a 
mortgage.  We  think  it  was  a  question  ot 
fact  for  the  jury.  The  deed  was  absolute 
upon  Its  face,  containing  full  covenants  In 
the  usual  form.  Mrs.  Ld  Baa  ccmtemplatad 
tbe  purchase  of  the  faim.  The  purchase 
price  was  fixed  and  agreed  upon,  and  she 
made  an  advance  to  the  plaintiff  of  $3,133,  to 
be  applied  upon  the  purchase  price  unless  she 
should  elect  not  to  purchase  the  farm  with- 
in  one  year  from  the  date  of  the  deed.  The 
money  so  advanced  was  ooJy  to  be  treated 
as  a  loan  in  case  she  concluded  not  to  pur^ 
chase.  Tbe  plaintiff  had  applied  toe  a  loan 
and  had  offered  to  give  a  m<»:tgage,  but  this 
Mrs.  La  Ban  declined  to  take;  stating,  as 
we  have  seen,  that  she  preferred  to  have  a 
deed,  so  that,  In  the  event  of  her  concluding 
to  keep  the  property,  no  further  conveyance 
would  be  necessary.  A  deed  can  be  changed 
Into  a  mortgage  only  when  It  Is  apparent 
that  the  parties  Intended  that  such  should 
be  Its  effect.  In  this  case  the  Jury  might  have 
found  that  the  Intention  of  tbe  parties  was 
that  it  was  a  deed,  was  accepted  as  such,  and 
that  the  possession  of  the  premises  was  sur- 
rendered to  Mrs.  La  Bau  or  her  tenant  there- 
under. We  think,  therefore,  that  the  au- 
thorities relied  upon  by  tbe  learned  Appellate 
Division,  to  the  effect  that  an  Instrument 
once  becoming  a  mortgage  always  remains 
a  mortgage,  have  no  application,  and  that  its 
determination  with  reference  to  tbe  deed  in 
question  cannot  be  sustained. 

The  appeal  should  be  dismissed,  with  costs. 

MARTIN,  J.  (dissenting).  Whatever  may 
be  the  law  elsewhere,  it  Is  a  general  rule  la 
equity,  established  by  the  decisions  of  the 
courts  of  this  state,  that  a  deed  absolute  in 
form  will  be  treated  as  a  mortgage  when 
executed  as  security  for  a  loan  or  a  debt. 
Despard  v.  Walbrldge,  15  N.  Y.  874;  Horn 
V.  Keteltas,  46  N.  Y.  605;  FuUerton  v.  Mc- 
Curdy,  66  N.  Y.  687;  Bnsign  v.  Ensign,  120 
N.  X.  6S5,  ffii6»  24  N.  B.  942.  But  it  is  equal- 
ly well  settled  that  the  burden  of  establlsli- 
Ing  an  oral  defeasance  to  such  a  deed  rests 
upon  the  one  who  alleges  It,  and  Its  precise 
terms  must  be  established  by  clear  and  coo- 
cluslve  evidence,  to  overcome  the  presump- 
tion that  the  deed  expresses  the  entire  con- 
tract between  the  parties.    There  is  a  di- 


versity of  opinloB  as  t»  the  principle  upon 
wliich  this  doctrine  is  founded.  In  this 
state,  however.  It  seems  to  have  been  based 
upon  the  intention  of  the  parties,  and  upon 
the  doctrine  that  courts  of  equity  will  al- 
ways look  through  the  form  of  a  transaction, 
and  give  effect  to  it,  so  as  to  carry  out  the 
substantial  Intent  of  the  parties.  The  law 
presuipes  that  a  deed  is  an  absolute  convey- 
ance, and  the  party  who  claims  it  to  be  a 
mortgage  must  sustain  his  claim  by  proof 
sufficient  to  overcome  this  presumption  of 
law;  and  it  was  held  by  this  court  in  Elnslgn 
T.  Bnsign,  120  N.  T.  65S,  24  N.  B.  942,  that 
an  oral  defeasance  must  be  established  he- 
yond  a  reasonable  doubt  A  conditional  sale 
l8  not  opposed  to  public  policy,  nor  in  any 
sense  lUegai,  and  tbe  courts  of  this  state 
will  give  it  effect  as  such  when  that  is  the 
real  intention  of  the  parties.  BandaH  v. 
Sanders,  87  N.  T.  678.  It  seems  perfectly 
obvious  Crom  th'e  evidence  in  this  case  that 
the  conveyance  by  the  plaintiff  to  Mrs.  La 
Ban  was  not  intended  as  a  mortgage,  or  in 
the  flrst  instance  for  the  purpose  of  secur- 
ing the  mon^  advanced  to  her  by  the  de- 
fendants' testatrix.  The  plaintiff  sought  to 
make  a  loan  of  the  defendants'  testatrix, 
and  to  secure  its  payment  by  a  mortgage 
on  the  premises  subsequently  conveyed.  That 
the  defendants'  testatrix  refused  to  do,  but 
insisted  upon  the  plalntUTs  fixing  a  price 
which  she  would  accept  In  full  payment  for 
the  premises,  and  that  a  full  covenant  deed 
should  be  given,  which  was  to  continue  as 
such,  and  remain  absolute,  unless  Mrs.  La 
Bau  should,  within  a  year,  elect  to  hold  the 
deed  as  a  mere  security  for  the  money  ad- 
vanced. Tliat  she  did  not  do,  but,  on  the 
oontrary,  gave  notice  that  she  would  retain 
title  to  the  property  so  conveyed,  and  pay 
the  plaintiff  the  balance  of  the  consideration. 
Thus  it  becomes  manifest  that  the  defend- 
ants' t^tatrlx  not  only  declined  to  exerdae 
her  option  by  transforming  the  deed  into  a 
mortgage,  but  she  actually  elected  to  confirm 
the  deed  as  an  absolute  conveyance,  and 
thereby  the  option  was  spent,  and  after- 
wards was  of  no  force  or  effect  From  this 
brief  history  of  the  transaction,  it  seems  cer- 
tain that  the  deed  was  never  at  any  time 
intended  to  be,  or  regarded  by  the  parties 
as,  a  mortgage,  but  was  always  a  deed  abso- 
lute. That  under  these  circumstances  the 
defendants'  testatrix  obtained  an  absolute 
title  to  the  premises,  which,  after  the  ex- 
piration of  tbe  year,  and  In  view  of  the 
election  of  the  testatrix,  was  free  from  any 
coi^dltlon  or  possibility  by  which  it  could 
be  regarded  or  treated  as  a  mortgage,  there 
can  be  no  doubt 

In  its  origin,  the  instrument  under  consid- 
eration was  a  full  covenant  deed;  and  sueb 
has  been  its  character  from  the  day  it  was 
given  until  the  pres^it  time,  notwithstand- 
ing the  fact  that  during  the  period  of  one 
year  there  was  a  possibility  that  by  the  ac- 
tlOQ  «f  the  defendants'  testatrix;  It  mlgbt 
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baye  been  dbanged  Into  an  Instrument  In 
the  nature  of  a  mortgage,  and  beld  as  sucb 
tar  the  security  of  the  money  adyanced  by 
ber  as  a  part  of  the  purchase  price,  If  she 
so  elected,  during  that  time.  Moreoyn,  she 
agreed  to  pay  the  remainder  of  the  purchase 
price  at  a  time  named,  as  was  agreed  by 
tbe  parties.  It  is  also  to  be  obserred  that 
Hie  plaintiff  bad  no  option  In  tbe  matter.  So 
far  as  she  was  concerned,  the  instrument  un- 
der consideration  was  a  deed,  and  nothing 
sbe  could  do  would  interfere  wttb  its  ralldity 
as  sncb,  or  with  the  testatrix's  title,  or  in 
any  way  change  the  character  of  this  in- 
atnunent  That  there  was  never  a  tlm^— 
not  even  fOr  a  moment — ^when  the  parties 
Intended  that  tbe  d^ed  In  question  should  be 
regarded  as  a  mortgage.  Is  perfectly  obyloos,' 
and  consegnently  the  principle  that  once 
a  mortgage  always  a  mortgage,  upon  wbleb 
tbe  learned  Appellate  Division  relied,  was 
utterly  inapplicable  under  tbe  facts  id  this 
case.  Although  tbe  order  of  tbe  Appellate 
Division  asserts  that  tbe  Judgment  of  tbe 
Trial  Term  was  reversed  upon  tbe  "law 
and  facts,"  still  it  is  diflScult  to  dLscover 
any  facts  necessary  to  sustain  the  Judgment 
of  tbe  trial  court  as  to  which  there  was  any 
conflict  In  the  evidence  that  Justified  the 
Appellate  Division  In  reversing  the  Judgment 
upon  that  g^^nnd. 

Hence  I  favor  the  reversal  of  tbe  Judg- 
ment appealed  from,  and  tbe  affirmance  of 
tbe  Judgment  entered  by  tbe  trial  court 

OUIXBN,  0.  J.,  and  GHAT  and  BART- 
UBTT,  JJ.,  concur  with  HAIGHT,  J. 
O'BRIEN  and  VANN,  JJ.,  concur  with  IIAR- 
TIN,  J. 

Apiteal  dismlssedi: 


aso  N.  T.  U) 
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(Court  of  Appeals  of  New  Tork.    Dec.  80, 
1904.) 

DBPOSmORS— CBOSa-BXAHIRATTOIf  —  WBTUBAL 
TO   RIAn — OBJKCnONB   TO   KVISSNCK. 

1.  Where  a  deposition  has  been  read,  the  op- 
jtoeing  iiarty  may  decline  te  read  the  testimony 
taken  on  his  croas-examinatioa,  and,  if  read 
by  the  adverse  party,  he  may,  under  Code  Civ. 
Proe.  (  911,  antnorizmi  objections  without  not- 
ing them  on  the  deposition,  object  to  any  qn«»- 
tion  as  incompetent  cv  irrelevant,  thougji  it 
waa  a  part  of  bis  own  cross-ezanunation. 

Appeal  from  Supreme  Oonrt,  Appellate 
Division,  First  Department 

Action  by  BUen  B.  Cndlip  against  tbe  New 
Toik  Bvening  Journal  Publishing  Company. 
From  a  Judgment  of  the  Appellate  Division 
(M  N.  Y.  Snpp.  1122),  affirming  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

David  B.  Hill  and  Clarence  J.  Sheam,  for 
appellant  Thomas  P.  Wickes  and  Obarles 
D.  Ingei-soll,  for  respondent 


OBA7,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  of  the  defendant  damages  for 
a  libelous  publication  in  its  newspaper.  Tbe 
defendant  did  not  plead  in  Justification,  but 
alleged  various  facts  in  mitigation  of  dam- 
ages. The  plaintiff  recovered  a  verdict  upon 
tbe  trial,  and  ber  Judgment  has  been  af- 
firmed unanimously  by  the  Appellate  Divi- 
sion in  the  First  Department  There  Is  but 
one  question  of  sufficient  Importance  now 
(or  us  to  consider,  and  that  arises  upon  an 
exception  to  the  exclusion  of  portions  of  a 
deposition  offered  to  be  read  by  the  defend- 
ant It  appears  that  tbe  testimony  of  a 
former  husband  of  the  plaintiff  bad  been 
taken  under  a  oommisslon  issued  at  the  in- 
stance of  tbe  defendant  Tbe  witness'  direct 
examination  was  read  by  tbe  defendant  with- 
out objection  thereto,  in  which,  in  response 
to  a  question  as  to  the  general  reputation  of 
the  plaintiff  in  tbe  city  of  Washington  dur- 
ing certain  years,  he  testified  that  be  bad 
"no  personal  knowledge,  but  from  all  ac- 
counts It  had  not  been  the  best."  When  the 
reading  of  the  direct  examination  was  con- 
cluded, the  plaintiff's  counsel  stated  that  he 
would  not  read  tbe  cross-examination  of  tbe 
witness,  whereupon  the  defendant's  counsel 
announced  that  be  would  f  ead  It  or  parts  of 
it  In  doing  so,  objections  were  made  by  the 
plaintiff  to  the  reading  of  certain  questions 
and  answers  relating  to  a  divorce  which  tbe 
witness  had  procured  from  tbe  plaintiff  for 
the  willful  desertion  of  her  husband  and  In- 
fant child,  upon  tbe  ground  that  such  testi- 
mony was  Incompetent  The  objections  were 
sustained,  and  exceptions  were  taken  by  de- 
fendant to  the  court's  ruling. 

Whether  tbe  ruling  was  correct  turns  upon 
the  construction  which  section  911  of  the 
Code  of  Civil  Procedure  sbould  receive.  That 
section  provides  that  a  deposition  taken  and 
returned  may  "be  read  In  evidence  by  either 
party.  It  has  tbe  same  effect  and  no  other, 
as  tbe  oral  testimony  of  the  witness  would 
bave;  and  an  objection  to  the  competency 
•  ♦  ♦  of  tbe  witness,  or  to  tbe  relevancy, 
or  substantial  competency,  of  a  question  put 
to  him,  or  of  an  answer  given  by  him,  may 
be  made,  as  if  tbe  witness  was  then  person- 
ally examined,  and  without  being  noted 
upon  the  deposition."  The  appellant  insists 
that  tbe  plaintiff's  counsel  could  not  be  beard 
to  object  that  lils  own  questions  were  not 
relevant  or  competent  Doubtless  tbe  sita- 
atlon  was  singular  In  that  respect;  but  nev- 
otbeless,  the  extremely  broad  language  of 
tbe  Code  section  seems  to  Justify  the  ruling 
below.  It  enlarges  the  scope  of  tbe  objec- 
ttons  to  testimony  elicited  upon  a  deposition 
very  greatly,  and  frees  a  party  from  any  re- 
atitctions  upon  bis  right  to  object  which 
would  not  exist  were  the  witness  present 
and  being  personally  examined.  It  mate- 
rially changed  tbe  former  rule  of  procednre, 
vinder  which  objections  to  Interrogatories 
proposed  upon  a  commission  to  take  testi- 
mony were  noted,  and  when,  therefor^  sucb 
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a  question  as  this  could  not  arise  npon  the 
reading  of  the  return  to  the  commission. 
Considering  the  situation  In  the  light  of  the 
present  Code  provision,  when,  upon  the  plain- 
tiff refusing  to  read  her  cross-examination 
of  the  witness,  the  defendant  offered  to  read 
It,  It  made  the  deposition  Its  own,  and  a  part 
of  Its  direct  evidence.  It  was  then  as  though 
the  defendant  was  offering  to  show,  In  miti- 
gation of  damages,  specific  acts  or  Instances 
of  plaintiff's  misconduct  In  order  to  prove  the 
allegation  that  her  reputation  was  bad.  This 
was,  of  course.  Inadmissible  evidence  onder 
the  settled  rule.  Root  v.  King,  7  Cow.  613; 
Coming  V.  Coming,  6  N.  Y.  97,  104;  Holmes 
V.  Jones,  147  N.  Y.  59,  68,  41  N.  B.  400,-  49 
Am.  St  Rep.  646.  Lately  the  Appellate  Di- 
vision In  the  First  Department  has  had  the 
same  qnestion  under  consideration  In  Kra- 
mer T.  Kramer,  80  App.  Dlv.  20,  80  N.  X. 
Supp.  184,  when  constraing  section  883  of 
the  Code,  whose  provisions  with  reference  to 
the  taking  of  depositions  within  the  state 
are  similar  to  those  of  section  911.  That 
court  has  taken  the  same  view  of  the  opera- 
tion of  the  statute  upon  evidence  offered 
upon  a  trial  In  depositions,  and  has  expressly 
held,  upon  a  very  similar  situation,  that  ex- 
amining counsel  c<fald  not  be  estopped  from 
objecting  to  Incompetent  testimony.  The 
courts  of  other  states  have  taken  the  same 
view  of  the  question  In  cases  to  which  we 
are  referred.  Hatch  v.  Brown,  63  Me.  410; 
In  re  Smith,  34  Minn.  436,  26  N.  W.  234; 
Brandon  v.  Mullenlx,  68  Tenn.  446;  Bloom- 
Ington  V.  Osterle,  189  111.  120,  28  N.  B.  1068. 
The  Judgment  should  be  a£Elrmed,  with 
costs. 

OTJLLBN,  0.  J.,  and  O'BRIEN,  BART- 
LBTT,  HAIGHT,  MARTIN,  and  VANN,  JJ., 
concur. 

Judgment  affirmed. 

(180  N.  Y.  88) 

EURZ  V.  DOERR. 

(Oonrt  ot  Appeals  of  New  York.    Dee.  80, 
1904.) 

AOnON    yOB    ASSAULT— INSTSUCnONS—APPKAI. 
— CBBTDTOATX  TSOU  APFEU.ATK  DIVISION. 

1.  In  a  civil  action  to  recover  for  injuries 
from  an  assault,  an  instruction  that  defendant 
is  presumed  innocent  until  he  la  proven  guilty 
is  nroperly  draiied. 

2.  Under  Code  Civ.  Proc.  $  191,  subd.  2,  a 
certificate  o£  the  Appellate  Division  that,  in  its 
opinion,  a  qnestion  of  law  is  involved,  which 
should  be  reviewed  by  the  Court  of  Appeals,  is 


sufficient,  without  specifying  the  qnestion  for 
review,  as  it  is  only  under  Code  Civ.  Proc  | 
190,  subd.  2,  that  such  questions  are  required 


to  be  certified. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tlaion,  Second  Department 

Action  by  Oeorge  Kurz  against  Anton 
Doerr.  From  a  Judgment  of  the  Appellate 
Division  (83  N.  Y.  Supp.  736)  afilrmlng  a 


Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Leander  B.  Faber,  for  appellant  St^ben 
H.  Vorls,  for  respond^it 

BARTLETT,  J.  This  action  was  to  re- 
cover damages  for  an  assault  committed  by 
the  defendant  upon  the  plaintiff,  by  willfully 
and  maliciously  leveling  a  loaded  firearm  at 
him,  and  discharging  the  same.  The  jury 
rendered  a  verdict  for  $250. 

This  appeal  presents  a  single  question, 
based  on  an  exception  to  the  charge  ot  the 
trial  Judge.  The  following  Is  an  extract  from 
the  record:  "Defendant's  Coimsel:  I  ask 
your  honor  to  charge  that  the  burden  Is  upon 
the  plaintiff  to  prove  by  a  preponderance  of 
evidence  that  the  defendant  is  guilty  of  an 
assault  The  Court:  Yes;  I  charge  that 
Defendant's  Counsel:  Also  that  the  defend- 
ant is  presumed  Innocent  until  be  is  provoi 
guilty.  The  Court:  That  presumption  does 
not  prevail  here.  It  Is  a  question  of  which 
one  has  presented  to  you  a  preponderance  of 
the  evidence;  that  Is,  does  the  evidence  in 
favor  of  the  story  told  by  the  plaintiff  oat- 
weigh  the  testimony  which  makes  against 
that  claim?  What  I  mean  by  'the  weight 
of  the  evidence'  is  the  convincing  force  of 
the  evidence  as  it  appeals  to  your  mlnda." 
We  are  of  opinion  that  the  trial  Judge  com- 
mitted no  error  in  refusing  to  charge  that  the 
defendant  is  presumed  innocent  until  be  is 
proven  guilty.  The  opinion  of  the  learned 
Appellate  Division  to  this  effect  in  wliich 
Mr.  Justice  HIR8CHBERG  carefully  reviewis 
the  confilctlng  authorities  In  this  state,  meets 
with  our  approval,  and  we  adopt  the  same. 
We  would  add  nothing  to  this  opinion  were 
It  not  deemed  advisable  that  this  court 
should,  by  positive  statement  set  at  rest  the 
question  that  has  been  much-  discussed  by 
the  bar  and  In  Judicial  opinions.  Woodt>eck 
T.  Keller,  6  Cow.  118;  Clark  v.  Dibble,  16 
Wend.  601;  Hopkins  v.  Smith,  8  Barb.  599; 
Johnson  v.  Agricultural  Ins.  Co.,  25  Hun. 
251;  Wilcox  V.  Wilcox,  46  Hun,  32;  Grant 
V.  Riley,  15  App.  Dlv.  190,  44  N.  Y.  Supp. 
238;  Seybolt  v.  N.  Y.,  L.  E.  &  W.  B.  Oo, 
95  N.  Y.  562,  47  Am.  Rep.  75;  People  t. 
Brlggs,  114  N.  Y.  56,  20  N.  B.  820;  N.  Y. 
&  Brooklyn  Ferry  Co.  v.  Moore,  18  Abb.  N. 
O.  106, 102  N.  Y.  667,  6  N.  B.  283. 

In  Seybolt  v.  N,  Y.,  Ij.  B.  &  W.  R.  Co., 
supra,  the  action  was  for  negligence  result- 
ing In  the  death  of  plalntUTs  Intestate.  At 
the  close  of  the  case  the  defendant  requested 
an  instruction  to  the  Jury  that:  "The  bur- 
den of  proof  is  on  the  plaintiff  to  establish 
the  negligence  of  the  defendant  If  there  is 
a  reasonable  doubf  on  the  whole  evidence, 
as  to  the  negligence  of  the  defendant  the 
verdict  should  be  for  the  defendant"  Chief 
Judge  Ruger  said  (page  569,  95  N.  Y^  47 
Am.  Rep.  76):  "We  are  not  aware  of  any 
rule  applicable  to  the  trial  of  Issues  of  fact 
in  cIvU  actions  which  requires  a  party  upon 
whom  the  burden  of  proof  rests  to  establish 
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a  case  free  filom  reasonable  doubt  In  crim- 
inal ca8e«  the  law,  out  of  tender  regard  for 
the  rights  of  accused  persons,  and  the  pre- 
sumption of  Innocence  which  always  at- 
taches to  persons  In  that  situation,  gives  to 
the  defendant  the  benefit  of  any  reasonable 
doubt  existing  as  to  bis  guilt;  but  In  dvll 
actions,  unless  the  issue  luTolTes  the  com- 
mission of  a  crime  by  some  of  the  iwrties 
thereto,  the  application  of  such  a  rule  is,  we 
think,  imauthorlzed  by  the  law  of  evidence. 
It  was  held  In  the  case  of  Johnson  v.  Agri- 
cultural Insurance  Oo.,  25  Hun,  251,  where 
the  defendant  had,  in  answer  to  an  action 
upon  a  policy  of  Insurance  to  recover  dam- 
ages for  a  loss  occasioned  by  Are,  alleged 
that  the  plaintiff  had  himself  fired  the  In- 
sured buildings,  that  It  was  sufficient  if  the 
defense  was  supported  by  a  preponderance 
of  evidence,  and  that  it  was  error  to  re- 
quire the  defense  to  be  proved  beyond  a  rea- 
sonable doubt.  The  question  decided  in  that 
case  has  been  the  subject  of  considerable 
controversy  among  aathors  upon  evidence, 
and  we  do  not  intend  to  express  any  opinion 
tbereon."  ^ 

In  New  York  &  Brooklyn  Ferry  Co.  v. 
Moore,  supra,. the  plaintiff  sought  to  recover 
of  the  defendant,  Its  ticket  agent  In  the  ferry 
house,  moneys  which  it  was  alleged  he  had 
received  In  a  fiduciary  capacity  and  embez- 
Kled.  Judge  Earl,  writing  for  this  court,  said 
(18  Abb.  N.  0. 11»,  6  N.  B.  296):  "In  this  case 
it  is  not  tor  us  to  determine  bow  satisfac- 
tory plaintiff's  evidence  was,  but  whether 
there  was  any  evidence  to  sustain  the  Judg- 
ment •  •  •  There  is  no  rule  of  law 
which  requires  a  plaintiff  in  a  civil  action, 
vrhen  a  Judgment  against  the  defendant  may 
establish  his  guilt  of  a  crime,  to  prove  bis 
case  with  the  same  certainty  which  Is  re- 
quired in  criminal  prosecutions.  Nothing 
more  is  required  In  such  cases  than  a  Just 
preponderance  of  evidence,  always  giving 
the  defendant  the  benefit  of  the  presumption 
of  innocence."  The  words  last  quoted,  "al- 
ways giving  the  defendant  the  benefit  of  the 
presumption  of  Innocence,"  have  led  to  some 
confusion  in  the  lower  courts.  The  presump- 
tion of  Innocence  is  not  Indulged  in  a  civil 
action,  as  the  plaintiff  rests  only  under  the 
burden  of  proving  his  case  by  a  preponder- 
ance of  evidence. 

People  V.  Briggs,  supra,  was  an  action 
brought  by  the  Dairy  Commissioner,  in  the 
name  of  the  people,  to  recover  the  penalty 
Imposed  by  the  act  of  1885  "to  prevent  de- 
ception in  the  sale  of  dairy  products."  Chap- 
ter 183,  p.  838,  Laws  1885.  The  IiegislatarA 
provided  In  this  act  that  certain  violations 
of  It  should  subject  the  defendant  to  various 
penalties,  and  other  violations  were  declared 
to  be  misdemeanors.  The  court  was  request- 
ed and  declined  to  charge  the  Jury  that  they 
must  be  satisfied  beyond  a  reasonable  doubt 
of  the  violation  by  the  defendants,  before 
they  could  find  against  them,  and  charged 
that  tbey  might  so  find  upon  a  preponderance 


of  evidence,  and  exceptions  were  taken. 
Judge  Bradley,  after  reviewing  the  authori- 
ties, said:  "We  have  examined  the  numerous 
reported  cases  of  the  several  states  and  Eng- 
land and  the  text-books  cited  by  counsel,  and 
some  other  cases,  upon  this  question,  and 
think  that  In  civil  actions  the  rule  that  the 
preponderance  of  evidence  is  sufficient  to 
warrant  the  finding  of  the  fact  in  which  is  In- 
volved the  charge  of  such  character  has  the 
support  of  the  better  reason." 

We  deem  It  very  Important  that  the  strict 
rule  of  evidence  applicable  to  the  burden  of 
proof  in  criminal  cases  should  not  be  ex- 
tended to  civil  actions  for  the  recovery  of 
damages,  where  the  defendant  is  charged,  in- 
cidentally, with  arson,  embezzlement  or  any 
other  crime.  When  life  or  liberty  is  involved, 
the  proof  must  exclude  reasonable  doubt; 
but  In  a  civil  action,  where  a  recovery  of 
damages  Is  sought  against  the  wrongdoer, 
the  plaintiff  is  only  required  to  sustain  his 
case  by  a  preponderance  of  evidence. 

The  learned  Appellate  Division,  in  Its  or- 
der granting  leave  to  appeal  to  this  court 
has  submitted  for  our  answer  the  following 
question:  "Did  the  trial  court  err  in  refusing 
to  charge  the  Jury  that  the  defendant  is 
presumed  Innocent  until  proven  guilty?" 
This  appeal  is  taken  under  section  ,191  of  tiie 
Code  of  Civil  Procedure,  subd.  2,  which  pro- 
vides, in  part,  that  no  appeal  shall  be  taken 
to  this  court  from  a  Judgment  of  affirmance 
rendered  in  an  action  to  recover  damages  for 
a  personal  injury,  when  the  decision  of  the 
Appellate  Division  of  the  Supreme  Court  is 
unanimous,  unless  such  Appellate  Division 
shall  certify  that  in  its  opinion,  a  question 
of  law  is  involved,  which  ought  to  be  review- 
ed by  the  Court  of  Appeals.  The  Appellate 
Division  has  in  this  case  issued  its  certificate 
to  that  effect  and  it  Is  sufficient,  without 
specifying  a  question  for  review.  It  Is  only 
In  appeals  taken  under  section  190  of  the 
Code,  subd.  2,  that  questions  are  required  to 
be  certified.  Young  v.  Fox,  155  N.  Y.  615,  50 
N.  E.  279. 

The  Judgment  and  order  appealed  from 
should  be  affirmed,  with  costs. 

CUI^MK,  0.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  and  VANN,  JJ.,  concur. 

Judgment  affirmed. 


(180  N.   T.  138) 

AUGSBUBY  r.  SHURTLIFP. 

(Conrt  of  Appeals  of  New  York.    Dec  30, 
1904.) 

SAVINGS  BANK»— INDIVIDTTAI.  DEPOSIT  —  MEB- 
OEK— OBDER  FOB  PAYMENT  TO  8UBVIV0B— DE- 
LI VKBT— BE  VOCATION— EVIDENCE. 

1.  A  hasband  and  wife,  having  separate  ac- 
counts in  a  savings  bank,  addressed  the  bank  in 
writing,  requesting  that  their  accounts  be  merged 
80  as  to  run  to  either  or  the  survivor  of  them. 
Held  to  constitate  an  order  for  the  change  of 
the  accounts  so  as  to  make  each  the  joint  owner 
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of  th«  entirety,  fu  iliat  <m  the  death  of  one  the 
snrrlTor  wonld  become  the  owner  of  the  whole, 
but  which  was  revocable  by  either  party  at  any 
time  before  the  order  had  been  presented  to  the 
bank  and  complied  with. 

2,  Where  a  husband  and  wife  wrote  an  order 
to  a  savinga  bank  in  which  each  had  a  deposit 
to  merge  the  same,  so  that  on  the  deatli  of 
either  the  surriror  would  become  the  owner  of 
the  whole,  the  husband,  with  whom  the  Instru* 
ment  was  left  after  execution,  was  the  agent 
of  the  wife,  and,  where  he  failed  to  deliver  i^ch 
order  to  the  bank  before  the  death  of  the  wife, 
it  was  revoked  thereby. 

S.  Where  husband  and  Wife,  having  Individual 
accounts  at  a  sayings  bank,  execute  an  order  on 
the  bank  to  merge  the  same,  in  an  action  on  the 
•  death  of  the  wife  to  recover  possession  of  the 
banktiook  it  Is  reversible  error  to  nonsnit  the 
plaintiff  without  submitting  the  qneetion  as  to 
whether  such  order  was  delivered  by  the  hus- 
band to  the  bank  daring  the  life  of  the  wife. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  David  D.  Augsbury,  administra- 
tor, against  Lore  F.  Shurtliff.  From  a  judg- 
ment of  the  Appellate  DlvUion  (86  N.  Y. 
Snpp.  1128),  affirming  a  Judgment  for  de- 
fendant, plalntlfl  appeals.    Reversed. 

B.  O.  Bhncncai,  for  appellant  John  N.  Oar- 
IMe,'  tat  respondent 

HAIOHT,  J.  .  This  action  was  brought  to 
recover  a  savings  bank  iMssbook  issued  to 
Sarah  Ann  Roof  In  her  lifetime  by  the  Jef- 
ferson County  Savings  Bank.  The  defendant 
was  the  administrator  with  the  will  annexed 
of  John  O.  Roof,  and  claims  the  right  to  hold 
the  passbook  as  the  property  of  his  testator. 

John  C.  Roof  and  Sarah  Ann  Roof  were 
husband  and  wife.  They  had  both  been  mar- 
ried before,  but  neither  had  any  children. 
They  both  had  made  deposits  In  the  Jefferson 
Connty  Savings  Bank,  and  a  passbook  had 
been  issued  to  each  of  them.  Sarah  Ann 
Roof  bad  a  balance  upon  her  book  of  $911.26, 
and  John  C.  Roof  had  a  balance  upon  hla 
book  of  $900.88.  They  were  about  80  years 
of  age,  and  had  each  made  and  executed  a 
will,  in  which  each  gave  the  use  of  his  or 
her  property  to  the  other  during  life,  and 
upon  the  death  of  the  survivor  each  had  be- 
queathed his  or  her  property  to  collateral  rel- 
atives. After  the  execution  of  these  wills, 
and  on  the  Stta  day  of  January,  1896,  they 
signed  a  paper,  of  which  tlie  following  ia  • 
copy:  "Theresa,  N.  Y.,  Jan.  8,  1896.  To  Jef- 
ferson County  Savings  Bank — Gentlemen: 
We,  the  undersigned,  owners  of  bank  books 
No.  23,661  and  No.  25,472  Issued  by  your 
bank,  desire  to  have  the  accounts  therein 
merged  Into  an  account  running  to  John  C. 
Roof  or  Sarah  Ann  Roof  or  the  survivor  of 
them;  our  object  being  that  In  case  of  the 
death  of  either,  the  other  may  draw  the 
whole  amoimt  John  01  Roof.  Sarah  Ann 
Roof.  Witnesses:  Mary  R  Countryman. 
Litsle  Countryman."  Two  days  after  the 
making  of  the  foregoing  Instrument  Sarah 
Ann  Roof  had  a  stroke  of  paralysis,  and  was 
confined  to  her  bed  until  her  death,  which 
occurred  10  days  later.   Some  days  after  the 


making  of  the  pat>er  John  0.  "Rota  took  tiia 
paper  to  the  savings  bank,  together  with  the 
bankbook  of  bis  wife,  and  the  teller  pasted 
the  paper  In  the  bankbook  containing  adsui- 
tores,  and  wrote  upon  the  passboc^  after 
the  name  of  Sarah  Ann  Roof;  the  words  "and 
John  O.  Roof,"  so  that  the  account  read  "Jef- 
ferson County  Savings  Bank  in  account  wltb 
Sarah  Ann  Roof  and  John  O.  Roof."  He  alao 
made  tlie  same  change  upon  the  ledger  ac- 
coont  It  Is  claimed  on  behalf  of  tbe  plain- 
tiff that  the  paper  was  taken  to  the  bank 
and  the  changes  made  In  the  books  after  the 
death  of  Mrs.  Roof,  and  that  prior  to  ber 
death  and  after  her  paralytic  stroke  she 
spoke  to  her  husband  In  monosyllables  at  re- 
peated Intervals,  Indicating  that  she  wanted 
her  own,  and  that  he  replied  to  her  that  he 
knew  what  she  wanted,  and  that  he  troold 
get  the  paper  and  destroy  It  and  that  the 
conversation  bad  reference  to  the  above-de- 
scribed paper. 

.  The  first  qnestioD  which  we  deem  It  im- 
portant to  consider  is  the  meaning  and  ef- 
fect Intended  to  be  given  by  the  parties  to 
the  paper.  As  we  have  seen,  it  is  addressed 
"to  the  JefTerson  County  Savings  Bank." 
The  respective  owners  of  the  bankbooks 
which  were  described  In  the  paper  expressed 
their  desire  to  have  their  accounts  mei^ged 
so  as  to  run  to  John  C.  Roof  or  Sarah  Ann 
Roof,  or  the  survivor  of  them.  They  then 
concluded  by  stating  their  object  to  be  "that 
in  the  case  of  the  death  of  either,  the  other 
may  draw  the  whole  amount"  There  are 
no  wardB  here  indicating  any  present  gift 
from  one  to  the  other  of  any  portion  of  the 
funds  on  deposit  in  the  bank.  On  the  cim- 
trary,  it  is  apparent  that  each  in  his  or  her 
lifetime  Intended  to  retain  the  fund,  so  that 
either  could  draw  upon  their  deposits  as 
their  necessities  might  require ;  but  it  is  ap- 
parent that  they  intended  that  npon  the 
death  of  either,  the  other  should  be  permit- 
ted to  draw  the  whole  amount  The  purpose 
for  which  the  survivor  might  draw  the  -whole 
amount  Is  not  specified.  In  the  absence  of 
evidence  upon  the  subject  the  inference 
might  be  permissible  that  it  was  their  Inten- 
tion to  give  the  survivor  the  right  to  draw 
the  whole  amount  so  as  to  make  it  his  or  her 
own  property.  Assuming  this  to  be  so,  the 
effect  of  the  paper  was  therefore  a  written 
order  addressed  to  the  bank  requesting  it  to 
change  their  respective  deposits  so  as  to 
make  each  the  joint  owner  of  the  entirety, 
analogous  to  a  Joint  tenancy  or  tenant  by 
the  entirety  in  real  estate,  so  that  upon  the 
death  of  one  the  survivor  became  the  own- 
er of  the  whole.  Bertles  v.  Niman,  82  N.  T. 
152,  44  Am.  Rep.  861.  As  we  have  seen,  the 
paper  was  an  order  merely,  and  was  execu- 
tory until  it  was  presented  to  the  bank  and 
the  deposits  won  changed  in  accMtlanos 
theiewltli.  It  is  conceded  that  it  was  sob- 
sequently  taken  to  the  bank  by  John  OL  Boof 
igad  the  changes  made  so  far  as  the  dq>08lt 
of  Mrs.  Boof  was  concerned;   but  was  this 
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change  made  during  her  lifetime?  Upon  this 
subject  considerable  evidence  was  taken, 
and.  If  the  fact  is  material,  It  doubtless  be- 
came a  question  for  the  jury  to  determine. 
This  brings  us  to  a  consideration  of  the 
question  as  to  whether  the  order  Is  deemed 
to  be  revoked  by  the  death  of  Mrs.  Roof  be- 
fore It  was  delivered  to  the  bank  and  the 
change  In  the  deposits  made.  The  order  was 
executory  until  Its  delivery  to  the  bank  and 
the  changes  In  the  deposits  were  made.  It, 
consequently,  could  be  revoked*  by  either  par- 
ty at  any  time  before  the  order  had  been 
compiled  with.  It  is  contended  that  Mrs. 
Roof  did  revoke  by  her  statements  In  mon- 
osyllables, but  these  declarations  were  too 
vague  and  uncertain  to  warrant  a  finding  of 
fact  to  that  effect  If  It  was  revoked.  It  was 
by  reason  of  her  death  before  It  was  deliv- 
ered to  the  bank.  The  paper,  as  we  have 
seen,  was  a  mere  executory  order,  which  did 
not  constitute  an  executed  gift,  or  make  ei- 
ther of  the  parties  thereto  a  creditor  of  the 
other.  Mrs:  Roof  only,  intended  to  give  to 
her  husband  the  same  right  to  draw  upon 
their  joint  account  that  she  had  until  her 
death,  and  then,  if  he  survived  her,  the  right 
to  draw  the  whole;  but  before  her  order  had 
been  executed  she  died,  and  her  estate  at 
once  became  vested  In  her  heirs  at  law,  or, 
upon  proof  of  her  will,  in  her  collateral  rel- 
atives specified,  subject  to  the  life  use  of  her 
husband.  If  her  husband  had  become  her 
creditor,  he  could  prove  his  claim  as  against 
her  estate ;  but  be  was  not  a  creditor.  If  the 
execution  of  the  paper  was  a  gift  in  prsesenti, 
then,  of  course,  the  money  on  deposit  became 
bis;  but  it  was  not  such  a  gift,  nor  so  In- 
tended, for  she  retained  the  right  to  draw 
every  dollar  of  the  fund  and  use  It  tor  her 
own  purposes.  It  was  not  a  gift  inter  vivos, 
for  the  reason  that,  as  we  have  shown,  the 
order  was  executory  and  not  executed.  It 
was  not  a  gift  causa  mortis,  for  the  reason 
that  the  parties,  at  the  time  of  executing  the 
paper,  were  not  suffering  from  any  disease 
or  apprehensive  of  death  from  any  impend- 
ing perils.  The  paper,  as  we  have  seen,  was 
left  1q  the  possession  of  John  C.  Roof.  He 
is  deemed,  therefore,  to  have  become  the 
agent  of  bis  wife  to  take  the  paper  to  the 
bank ;  but.  If  he  failed  to  do  this  within  her 
lifetime,  his  agency,  by  the  happening  of 
that  event,  is  deemed  to  have  been  revoked. 
Schouler  on  Personal  Property  (volume  2,  ( 
86)  correctly  states  the  rule  as  we  under- 
stand It:  "An  agency  is  revoked  by  the  prin- 
cipal's death ;  therefore  the  agent  of  one 
who  intends  a  gift  inter  vivos  must  have  per- 
formed what  was  incumbent  upon  him  to 
make  the  transfer  complete  during  the  do- 
nor's lifetime,  otherwise  the  gift  falls  as 
though  the  donor  himself  had  failed  to  make 
a  seasonable  delivery.  Nor  can  a  gift  inter 
Tivos  be  sustained  which  contemplates  a 
postponement  of  delivery  by  the  agent  or 
trustee  until  the  donor's  decease,  for  a  gift 
of  personalty  made  after  this  fashion  must 
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stand.  If  at  all,  as  a  gift  causa  mortis,  or  dse 
on  the  footing  of  a  testamentary  disposition, 
with  all  the  formalities  of  a  will.  Delivery, 
then.  In  all  cases  of  ordinary  g^ft,  must  have 
been  made  during  the  donor's  lifetime.  But 
If  the  gift  has  been  once  completed,  so  as  to 
fully  transfer  the  beneficial  interest  from  do- 
nor to  donee,  in  accordance  with  their  mu- 
tual intent,  and  so  as  to  make  any  third  par- 
ty holding  the  custody  the  trustee  for  carry- 
ing out  the  original  purposes  of  the  donation, 
or  the  donee's  agent,  the  subsequent  death 
of  the  donor,  sooner  or  later,  will  leave  the 
gift  unimpaired."  Story  on  Agency,  {  488; 
Farmers'  L.  &  T.  Co.  v.  WUson,  189  N.  Y. 
284,  289,  84  N.  E.  784,  36  Am.  St  Rep:  696. 

We  conclude  that  the  question  as  to  wheth- 
er the  order  was  delivered  to  the  savings 
bank  during  the  lifetime  of  Mrs.  Roof  Is  ma- 
terial, and  under  the  evidence  the  question 
as  to  whether  It  was  so  delivered  was  for 
the  Jury,  and  that  the  exception  taken  by 
the  appellant  to  the  nonsuit  raises  an  error 
of  law  which  requires  a  reversal  of  the  judg- 
ment 

The  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

VANN,  J.  (concurring).  This  action  was 
brought  by  the  personal  representative  of 
Sarah  Ann  Uoof  against  the  personal  repre- 
sentative of  John  C.  Roof,  her  husband,  to 
recover  possession  of  a  savings  bank  pass- 
book as  evidence  and  a  muniment  of  title  td 
the  deposit  represented  thereby,  which,  ac- 
cording to  the  rules  of  the  bank,  could  be 
drawn  only  upon  the  production  thereof. 
The  defendant  by  his  answer  claimed  that 
as  such  personal  representative,  be  was  en- 
titled to  possession  of  the  passbook  and  to 
the  amount  of  the  deposit  Upon  the  trial 
before  a  jury  a  nonsuit  was  granted,  and, 
the  judgment  entered  thereon  having  been 
affirmed  by  the  Appellate  Division,  the  plain- 
tiff came  here. 

John  0.  Roof  and  Sbrah  Ann  Roof,  his 
wife,  were  aged  people,  without  children,  and 
each  had  a  small  amount  of  property.  On 
the  2d  of  September,  1890,  when  she  was 
75  years  of  age,  Mrs.  Roof  made  her  will, 
whereby  she  gave  to  her  husband  the  use  of 
all  her  property  during  his  life.  On  the  18th 
of  July,  1895,  when  he  was  77  years  old,  Mr. 
Roof  made  his  will,  whereby  he  gave  to  his 
wife  the  use  of  all  his  property  during  her 
life.  On  the  8th  of  January,  1896,  each  had 
a  passbook  from  the  Jeflferson  County  Sav- 
ings Bank,  representing  deposits  made  by 
them  respectively  at  various  times.  The  bal- 
ance on  that  day  due  her,  according  to  her 
passbook,  was  the  sum  of  $011.26,  and  the 
balance  due  him,  according  to  his  passbook, 
was  the  sum  of  $900.88.  On  the  day  last 
named  Mr.  and  Mrs.  Roof  executed  an  In- 
strument of  which  the  following  is  a  copy: 
"Theresa,  N.  Y.,  Jan'y  8. 1896.  To  Jefterson 
Co.  Savings  Bank— Gentlemen:    W^  the  un- 
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deralgned,  owners  of  bank  books  No.  23,661 
and  No.  25,472,  Issued  by  your  bank,  desire 
to  have  the  accounts  therein  merged  Into  an 
account  running  to  John  C.  Roof  or  Sarab 
Ann  Roof,  or  to  the  surrlTor  of  them,  our 
object  being  that  in  case  of  the  death  of  ei- 
ther the  other  may  dra-w  the  whole  amount 
John  C.  Roof.  Sarah  Ann  Roof.  Witnesses: 
Mary  E.  Countryman.  Lizzie  Coimtryman." 
Mrs.  Roof  had  a  stroke  of  paralysis  on  the 
10th  of  January,  1896,  and  died  10  days  la- 
ter, while  Mr.  Roof  survived  until  the  8th  of 
August,  1899.  At  some  time  he  took  her 
passbook  and  said  paper  to  the  bank,  when 
the  entry  was  changed  by  the  paying  teller, 
who  added  the  name  of  John  C.  Roof  as  one 
of  the  depositors,  so  that  It  read:  "Jefferson 
County  Savings  Bank,  in  account  with  Sarah 
Ann  Roof  and  John  C.  Roof."  Both  accounts 
were  changed  on  the  ledger  of  the  bank  so 
as  to  read  In  the  same  way,  but  no  change 
was  made  In  the  passbook  of  Mr.  Roof,  which 
was  not  produced  for  the  purpose.  Whether 
said  changes  were  made  before  or  after  the 
death  of  Mrs.  Roof  was  a  question  upon 
which  there  was  a  conflict  in  the  evidence. 
When  the  plaintiff  rested  the  defendant  mov- 
ed for  a  nonsuit,  which  was  granted,  al- 
though counsel  asked  to  go  to  the  jury  "on 
the  question  as  to  whether  there  was  an  In- 
tent upon  the  part  of  Sarab  Ann  Roof  to 
transfer  her  interest  In  this  fund  to  her  hus- 
band," and  also  "upon  all  the  questions  of 
fact  In  the  case."  Each  request  was  denied 
separately,  and  a  separate  exception  was 
taken  to  each  mling. 

The  Instrument  of  January  8,  1896,  was  a 
letter  of  instructions  to  the  bank,  directing 
that  the  two  accounts  should  be  merged  into 
one,  running  to  the  two  depositors  severally, 
or  to  the  survivor.  The  object  of  the  merger, 
as  expressly  stated  In  the  paper,  was  to  en- 
able the  survivor  to  draw  the  whole  amount 
upon  the  death  of  the  other.  The  question 
at  once  arises,  why  did  these  two  old  people 
desire  to  confer  authority  upon  the  longest 
liver  of  thPTi  to  draw  the  entire  sum  on  de- 
posit to  the  credit  of  each  separately?  They 
were  husband  and  wife,  so  that  the  object 
may  have  been  a  gift.  They  had  made  mu- 
tual wills,  so  that  the  object  may  have  been 
convenience  both  of  administration  and  en- 
joyment under  the  wills,  which  gave  a  life 
use. 

The  letter  of  Instructions  was  not  literally 
compiled  with  by  the  bank,  which  changed 
the  account  in  question  so  as  to  make  it  joint 
In  form,  whereas  the  direction  was  to  make 
It  several.  The  two  names  should  have  been 
separated  by  the  word  "or,"  but.  Instead, 
they  were  united  by  the  word  "and."  What 
the  bank  did,  however.  Is  not  very  Important, 
but  what  Mr.  and  Mrs.  Roof  wrote  is  of  the 
highest  importance.  As  the  account  was  to 
be  several  in  form,  either  could  draw  during 
the  lifetime  of  both,  which  would  tend  to 
show  that  a  gift  Inter  vivos  was  not  intend- 
ed.   Gannon  v.  McGuire,  160  N,  Y.  476,  481, 


55  N.  E.  7,  73  Am.  St  Rep.  094;  Beaver  t. 
Beaver,  117  N.  T.  421,  428,  22  N.  E.  940,  6 
L.  R.  A.  408,  15  Am.  St  Rep.  531.  The  fact 
that  neither  of  the  parties  was  at  the  time 
laboring  under  the  apprehension  of  death 
from  some  disease  then  existing  would  tend 
to  show  that  a  gift  causa  mortis  was  not  In- 
tended. Ridden  v.  Thrall.  125  N.  Y.  572.  579, 
26  N.  B.  627,  11  L.  R.  A.  684,  21  Am.  St  Rep. 
758;  Williams  v.  Guile,  117  N.  Y.  343,  349,  32 
N.  B.  1071,  6  L.  R.  A.  366. 

When  a  donor  receives  as  much  as  he 
gives,  a  consideration  is  suggested,  and  a 
consideration-  suggests  a  contract.  Each  of 
these  parties  had  the  same  chance  of  benefit 
as  the  other,  and  the  question  is  presented 
whether  there  was  an  agnreement  onderlyln; 
the  letter  of  instructions,  of  which  the  letter, 
as  the  means  of  carrying  it  into  effect  was 
some  evidence. 

Considering  that  the  relation  of  husband 
and  wife  existed  between  these  persons,  that 
they  had  no  near  relatives,  that  they  had 
made  mutual  wills,  that  they  had  both  reach- 
ed extreme  old  age,  and  that  their  bank  ac- 
counts were  substantially  equal  in  amount 
and  reading  the  letter  of  Instructions  In  the 
light  of  these  facts,  I  think  that  the  question 
of  fact  arose  whether  each  had  transferred 
to  the  survivor  his  or  her  bank  account,  or 
What  should  be  left  of  it  upon  the  death  of 
the  shortest  liver.  While  the  letter  of  In- 
structions was  not  a  transfer,  it  was  evi- 
dence from  which,  tn  connection  with  the 
other  facts,  a  Jury  might  Infer,  not  necessa- 
rily, but  in  the  exercise  of  their  sound  judg- 
ment that  such  a  transfer  as  would  fit  the 
letter  had  been  made.  Since  the  letter  is 
adapted  to  carrying  a  particular  form  of 
transfer  Into  effect.  It  Is  some  evidence  that 
a  transfer  of  that  kind  had  been  made.  It 
may  have  been  drawn  for  some  other  pur- 
pose, such  as  mere  convenience,  but  It  was 
for  the  jury  to  say,  under  all  the  circum- 
stances. While  Mr.  Roof  was  named  as  the 
executor  of  his  wife's  will,  she  was  not  nam- 
ed as  the  executrix  of  his  will,  so  that  con- 
venience of  administration  would  not  neces- 
sarily have  been  promoted  by  the  letter. 

A  contract  by  which  each  of  two  owners 
of  a  fund,  as  tenants  In  common,  transfers 
his  interest  therein  to  the  other  If  he  sor- 
vives  him.  Is  supported  by  a  good  considera- 
tion, and  I  see  no  reason  why  the  intention 
of  the  parties  should  not  be  enforced  by  the 
courts.  While  such  an  agreement  cannot  be 
performed  until  after  the  death  of  one  of 
the  parties.  It  Is  complete  and  Irrevocable, 
for  neither  can  withdraw  therefrom  without 
the  consent  of  the  other.  It  is  not  testa- 
mentary in  character,  because  It  is  founded 
on  a  valuable  consideration,  and  la  not  sub- 
ject to  revocation.  It  is  as  absolute  as  a  deed, 
"which  Is  to  take  effect  so  as  to  pass  the  title 
at"  the  death  of  the  grantor.  Worth  v.  Case. 
42  N.  Y.  362,  366;  Camwright  v.  Gray,  127 
N.  Y.  92,  27  N,  E.  835,  12  L.  R.  A.  «5,  24 
Am.  St  Rep.  424.    When  a  husband  takes 
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securittes  piiyable'  to  himself  or  hie  wife, 
they  become  hers  if  she  survives  him,  and 
the  delivery  thereof  to  her  by  him  Is  not  nec- 
essary to  perfect  the  gift.  Sanford  v.  San- 
ford,  45  N.  T.  723;  Fowler  v.  Butterly,  78  N. 
Y.  68,  72,  34  Am.  Rep.  507.  This  Is  upon  the 
theory  of  a  gift  where  there  Is  no  considera- 
tion, but  where  there  Is  a  contract  between 
husband  and  wife,  resting  upon  a  mutual  and 
equal  consideration,  providing  that  the  se- 
curity created  by  both  and  standing  in  their 
names  severally  shall  belong  to  the  survivor, 
effect  must  be  given  to  It,  or  the  law  of  con- 
tracts ie  violated. 

Without  prolonging  the  discussion,  I  am 
of  the  opinion  that  there  was  a  question  of 
fact,  other  than  that  discussed  In  the  pre- 
vailing opinion,  which  should  have  been  sent 
to  the  Jury,  and  I  therefore  concur  In  the 
result 

OULLBN,  O.  3.,  and  GRAY  and  CBRIBN, 
JJ.,  agree  with  HAIGHT,  J.  BARTLBTT, 
J.,  agrees  wltb  VANN,  J.  WBRNEB,  J., 
absent 

Judgment  reversed,  etc. 


aSO  N.  T.  SIS) 

PEOPLE  es  rel.  PROVIDENT  SAV.  LIFE 
ASSUR.  SOO.  ▼.  MILLER,  Comptroller. 

(Court  of  Appeals  of  New  Xorlc    Dec.  SO, 
1904.) 

Motion  for  reargrument    Denied. 
For  former  opinion,  see  71  N.  E.  930.    For 
opinion  below,  see  85  N.  T.  Supp.  468. 

O'BRIEN,  3.  There  is  nothing  In  the 
opinion  In  this  case  to  Justify  the  assumption 
In  the  motion  for  reargument  that  the  tax 
was  supposed  to  be,  and  treated  by  the  court 
as,  a  property  tax.  On  the  contrary.  It  is 
plainly  stated  In  the  opinion  that  it  is  a 
franchise  tax,  and  nothing  else.  But  a  fran- 
chise tax,  like  a  transfer  tax,  must  ultimately 
rest  upon  and  afTect  property  of  some  kind 
or  description.  It  cannot  be  paid  out  of  the 
franchise,  but  In  this  case  from  the  assets  or 
business  of  the  corporation.  We  may  prop- 
erly call  the  tax  a  franchise  tax,  but  what- 
ever name  Is  given  to  it,  the  burden  is  to  be 
borne  by  the  assets  or  business  of  the  cor- 
poration. What  business?  Is  it  the  business 
transacted  or  growing  out  of  contracts  made 
years  ago,  before  any  such  tax  was  thought 
of,  or  only  such  business  and  contracts  as 
originate  on  or  after  the  date  when  the  law 
takes  effect?  It  may  be  true  that  the  Leg- 
islature has  the  power  to  measure  the  tax 
m  either  way,  but  if  it  intended  that  the 
burden  should  rest  on  past  contracts  or 
transactions,  as  well  as  fnture  contracts  or 
transactions,  that  intention  should  be  ex- 
pressed In  words  so  clear  as  to  leave  no  room 
for  construction.  In  this  case  we  have  con- 
strued the  words  of  the  statute  as  applicable 


only  to  future  business  arising  from  fatu're 
contracts.  That  Is  all  we  decided.  Every 
tax,  by  whatever  name  It  Is  called,  must  rest 
upon  and  become  a  burden  on  some  kind  of 
property.  When  the  burden  rests  upon  the 
Income  or  receipts  of  corporate  business,  as 
In  this  case,  in  the  absence  of  clear  language 
to  the  contrary,  the  statute  should  be  con- 
strued as  applying  to  future  business,  and 
not  to  past  transactions.  If  there  Is  any  am- 
biguity In  the  statute.  It  should  be  resolved 
In  favor  of  the  taxpayer,  and  not  in  favor  of 
the  state. 

The  motion  should  be  denied,   with  $10 
costs. 

GRAT,    BARTLETT,    HAIGEIT,  VANN, 
and  WERNER,  JJ.,  concur. 

Motion  denied. 


ftSO  N.  T.  US) 

PEOPLE  V.  SMITH. 

(Court  of  Appeals  of  New  York.    Dec  80, 

1904.) 

ICXTBDEB— BVIDENCE  —  BEUABES    OF    PBOSEOUT- 

INO  ATTOBHKT— INSTBUCTIONB. 

1.  Evidence  on  trial  for  murder  held  to  war- 
rant a  verdict  convicting  defendant  of  murder 
in  the  first  de^ee. 

2.  An  exception  to  remarks  of  prosecuting  at- 
torney during  a  dispute  with  defendant's  coun- 
sel is  not  ground  for  reversal,  where  the  jury 
is  directed  to  disregard  the  discussion  as  im- 
material. 

3.  On  trial  for  murder,  an  instruction,  where 
the  evidence  was  circumstantial,  that  if,  from 
"the  established  facts,"  the  jury  is  satisfied  as 
to  defendant's  guilt,  its  jnaKment  rests  on  a 
foundation  as  secure  and  reliable  as  though  it 
rested  on  the  testimony  of  eyewitnesses,  is  not 
ground  for  reversal. 

4.  Where,  on  a  trial  for  murder,  the  charge 
deals  only  with  the  facts  in  evidence,  the  nar- 
ration of  the  facts  in  defendant's  own  language 
is  not  erroneous  because  his  story  seems  unrea- 
sonable or  incredible. 

Bartlett  and  Vann,  JJ.,  dissenting. 

Appeal  from  Supreme  Court  Trial  Term, 
Monroe  C!ouitty. 

George  A.  Smith  was  convicted  of  murder 
In  the  first  degree,  and  appeals.    Affirmed. 

Louis  E.  Fuller,  for  appellant  Stephen  J. 
Warren,  Dist  Atty.  (Willis  A.  Matson.  of 
counsel),  for  respondent 

O'BRIEN,  J.  The  defendant  has  been  con- 
victed of  the  crime  of  murder  in  the  first 
degree  upon  an  indictment  which  charged 
him  with  the  killing  of  his  wife  about  8 
o'clock  on  the  morning  of  September  9,  1897. 
The  woman  died  about  five  days  thereafter. 
That  her  death  was  caused  by  a  pistol  shot 
wound  in  the  bead.  Inflicted  feloniously  while 
she  was  in  bed,  either  by  the  defendant  or 
some  other  person,  is  not  disputed.  The  evi- 
dence in  support  of  the  indictment  against 
the  defendant  was  mainly  circumstantial, 
and  consisted  largely  of  the  defendant's 
acts,  conduct  and  statements  concerning  the 
tragedy.    The  case  comes  before  this  court 
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for  tbe  second  time.  On  a  former  appeal 
we  reversed  the  Judgment  of  conviction  for 
certain  erroneous  rulings  at  tbe  trial  in 
the  admission  of  evidence  'which  was  held 
to  be  incompetent  People  t.  Smith,  172  N. 
T.  210,  64  N.  E.  814.  Tbe  new  trial  then 
granted  has  resulted  in  another  conviction, 
and  the  present  record  is  free  from  the  ob- 
jections found  in  the  former  one. 

The  facts  and  drctunstances  of  the  case 
are  so  fully  stated  in  the  report  of  the  case 
on  the  first  appeal  that  it  is  quite  unneces- 
sary to  repeat  them  here  at  any  great  length, 
and  they  wUl  be  referred  to  as  there  stated, 
bnt  only  in  a  very  general  way.  There  is 
very  little  difference  in  the  facts  as  they  now 
appe&t  and  as  they  were  disclosed  by  the 
former  record.  The  defendant  professed  to 
know,  and  doubtless  does  know,  in  what 
manner  and  under  what  circumstances  his 
wife  was  killed.  A  few  hours  after  the 
tragedy  occurred  he  stated  with  consider- 
able detail  all  the  facts,  as  he  claimed,  in  re- 
gard to  the  homicide;  and  these. statements, 
which  the  proof  at  the  trial  tended  to  show 
were  utterly  false,  constitute  a  large  part 
of  the  groundwork  of  the  case  against  him, 
and  which  has  resulted  in  producing  two  con- 
vlctionB.  The  homicide  was  committed  in 
the  honse  .where  the  defendant  and  his  wife 
lived,  and  the  only  other  occupants  were  an 
Invalid  nephew  of  the  wife  and  a  young  wo- 
man who  attended  him  as  a  norse.  The 
nephew  and  the  nurse  occupied  a  bedroom 
and  hall  directly  over  the  room  where  the  de- 
fendant and  his  wife  slept,  but  they  heard  no 
shot,  although  the  nurse  was  giving  medi- 
cine on  the  hour,  and  between  hours  passed 
up  and  down  stairs.  The  defendant  and  his 
wife  occupied  the  same  bed,  having  retired 
about  10  o'clock  on  tbe  previous  night. 
Shortly  before  3  o'clock  in  the  morning  a 
physician,  who  was  a  near  neighbor,  heard 
the  report  of  a  pistol  in  tbe  direction  of  the 
defendant's  house,  but;  so  far  as  appears,  It 
was  heard  by  no  one  else.  At  about  3 
o'clock  the  nurse  was  aroused,  but  what 
awakened  her  she  was  unable  to  state.  Up- 
on awakening  she  heard  groaning,  went  to 
her  patient,  found  him  sleeping,  and  then  con- 
cluded that  it  was  below,  and  that  It  was 
the  defendant.  She  did  not  go  to  the  room 
where  he  was  untH  about  4  o'clock,  and  in 
the  meantime  the  groaning  continued;  .but 
she  heard  no  other  sound  except  some  time 
after  3  o'clock  she  heard  the  shutting  of  a 
door  which  she  was  not  able  to  locate.  When 
finally  she  went  below  she  found  the  de- 
fendant in  the  dining  room,  fastened  with 
cords  or  small  ropes  to  the  leg  of  the  oak 
dining  table,  with  his  legs  bound,  his  hands 
tied  behind  him,  and  a  gag  In  his  mouth. 
She  asked  him  if  he  wa^  sick,  and  he  replied, 
"They  bound  me;  let  nie  loose."  She  at  once 
summoned  the  neighbors.  Upon  her  return 
she  went  to  the  bedroom  occupied  by  the  de- 
fendant and  bis  wife,  saw  blood  on  the 
decedent's  face  and  on  the  sheets,  and  ask- 


ed her  what  had  happened.  She  did  not  re- 
ply, but  inquired  for  the  defendant.  The 
neighbors  so<xi  reached  the  houses  One  of 
them  cut  the  cords  with  which  the  defend- 
ant was  bound,  and  raised  him  from  tbe 
floor,  when  he  at  once  stated  that  two  mask- 
ed burglars  had  entered  the  room  occiqpied 
by  himself  and  wife,  dragged  him  from  the 
bed,  compelled  him  to  disclose  where  his 
money  was  hidden,  which  they  to<^  and 
then  bound,  gagged,  and  left  him  in  the  con- 
dition in  which  he  was  found.  He  was  part- 
ly dressed,  having  on  trousers,  a  night  shirt, 
a  pair  of  socks,  and  suspmders  over  hia 
shoulders.  The  table  to  which  he  waa  fas- 
tened was  an  ordinary  dining  table,  npon 
which  were  the  dishes  ordinarily  used  for 
meals.  He  described  the  burglars  as  one 
being  tall,  the  other  short,  as  wearing  white 
masks  and  moccasins,  and  as  carrying  shin- 
ing revolvers.  He  also  stated  that  they 
kicked,  pounded,  and  sandbagged  blm;  that 
he  heard  the  discharge  of  a  gun  In  the  ro(»n 
then  occupied  by  his  wife,  who  cried  "mur- 
der!" and  that  was  why  they  shot  ber;  that 
after  the  gnn  went  off  the  burglars  said  it 
went  off  accidentally.  This  Is  substantially 
the  defendant's  version  of  the  tragedy  which 
resulted  in  the  death  of  his  wife. 

The  premises  where  the  homicide  occnned 
were  searched  by  oflicers,  who  found  pieces 
of  rope  or  cord  which  were  proved  to  be 
similar  to  those-  with  which  the  defendant 
was  bound.  A  revolver  frame  without  a 
cylinder,  and  also  the  center  pin,  were  found 
hi  a  building  npon  the  premises,  and  in  the 
same  buUdlng  were  found  several  cartridges, 
the  bullets  in  which  were  proved  to  be  sinv- 
liar  to  that  exbacted  from  tbe  decedent's 
bead.  The  cylinder  belonging  to  the  revolva 
frame  was  never  discovered,  although  a  most 
thorough  search  was  made  of  the  entire  lo- 
cality. The  defendant  groaned  and  com- 
plained BO  loudly  of  pain  resulting  from  liis 
injuries  that  he  was  asked  to  keep  quiet 
both  by  the  physician  and  nurse  in  attends 
ance.  Subsequently  the  physicians  removed 
his  shirt,  examined  his  chest,  abdomen,  and 
hip  where  he  claimed  to  have  been  injured, 
but  no  indications  of  external  braises  or  In- 
juries were  found.  Proof  was  g^ven  that 
there  was  dust  on  the  window  sill  that  ap- 
peared to  be  undisturbed,  which  tended  to 
show  that  no  one  passed  through  the  win- 
dow by  which  the  defendant  claimed  that  at 
least  one  of  the  burglars  had  escaped.  Tben 
was  also  proof  that  where  he  said  the  box 
containing  his  money  was  hidden  there  was 
dust,  but  that  it  was  undisturbed,  thus  to- 
dicatlng  that  his  statements  In  that  respect 
were  also  untrue.  Tbe  testimony  at  the  trial 
tended  to  show  that  these  statements  of  the 
defendant  were  false.  There  was  some  evi- 
dence tending  to  show  that  the  relations  be- 
tween the  defendant  and  his  wife  had  at 
times  been  unpleasant,  although  there  was 
other  evidence  that  their  relations  were  most 
friendly.     There   were  two  life   insnranoa 
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policies  of  $1,000  each  npon  tbe  life  of  tbe 
decedent,  whlcta  had  been  assigned  to  tbe 
defendant 

Tbe  Jury  bare  evidently  found  that  the 
defendant's  statements  in  regard  to  tbe 
homicide  wure  false,  and,  if  they  were  false, 
as  declared  by  the  verdict,  that  is  a  clrcuni- 
Btance  of  far-reaching  Importance,  since  it  is 
quite  inconcelyable  that  such  a  series  of 
falsehoods  would  be  constructed  by  the  de- 
fendant except  for  the  purpose  of  warding 
oir  suspicion  from  himself.  Such  a  series 
of  falsehoods  could  not  hare  originated  in 
tbe  defendant's  mind  unless  through  a  con- 
sciousness of  his  own  guilt  So  that;  tbe 
truth  or  falsity  of  these  statements  was  a 
noatter  of  Importance  at  the  trial;  and  when 
tike  Jury  found  that  they  were  false  the  con- 
clusion that  the  defendant  himself  was  tbe 
author  of  bis  wife's  death  was  almost  In- 
eTltable. 

This  case  comes  before  us  again,  as  It  did 
on>  the  former  appeal,  without  any  claim  on 
the  part  of  the  defendant's  counsel  that  the 
case  should  have  been  taken  from  the  Jury, 
and  manifestly  there  can  be  no  g:ronnd  for 
snch  a  claim.  The  question  of  the  defend- 
ant's guilt  or  innocence  under  the  circum- 
stances was  for  the  Jury,  and  we  cannot  see 
how  any  other  verdict  than  the  one  rendered 
tvas  reasonably  possible  under  the  circum- 
stances of  the  case.  What  was  said  by  tbe 
court  in  disposing  of  the  former  appeal  is 
Just  as  applicable  to  the  case  now  as  it 
'was  then,  and  hence  we  may  now  assume 
many  things  that  were  the  subject  of  dis- 
cussion before.  There  was  a  mass  of  expert 
evidence  produced  to  show  that  the  revolver 
found  in  the  building  without  a  cylinder  was 
the  weapon  from  which  the  fatal  shot  was 
fired,  and  that  the  bullets  found  with  this 
revolver  frame  corresponded  with  the  bul- 
let taken  from  the  head  of  the  deceased 
woman.  It  is  quite  unnecessary  to  go  into 
these  matters  again.  It  would  only  be  re- 
peating what  has  been  said  before. 

Tbe  learned  counsel  for  the  defendant 
seeks  to  reverse  this  Judgment  upon  certain 
^  exceptions  which  were  taken  at  the  trial  to 
'tbe  admission  or  exclusion  of  evidence,  to 
the  conduct  of  the  trial  generally,  and  to  cer- 
tain parts  of  the  charge.  These  exceptions 
are  very  numerous,  and  they  have  been  dis- 
cussed at  the  bar  and  in  the  briefs  of  couur 
sel  at  very  great  length.  It  would  serve  no 
useful  purpose  to  discuss  or  ref^  to  them 
In  detail,  and  It  would  extend  the  scope  of 
this  opinion  beyond  all  reasonable  limits. 
It  Is  enough  to  say  that  we  have  carefully 
examined  them  all,  and  we  thhik  that  none 
of  them  present  any  question  that  would 
Justify  this  court  in  Interfering  with  the  ver- 
dict 

There  are  two  or  three  exertions  in  the 
c»se  that  have  been  presented  at  length,  and 
with  great  earnestness.  If  these  exceptions 
present  no  error,  it  Is  safe  enough  to  say 
that  tbe  rest  ere  very  much  weaker,  and 


even  less  harmful.  After  a  witness  called 
by  the  people  had  been  examined  by  both 
sides,  and  his  examination  completed,  a 
Juror  Interrogated  the  witness  with  respect 
to  whether  any  one  asked  the  deceased  afty 
question  when  they  were  probing  tbe 
wounds.  Tbe  witness  answered,  "Tes."  The 
jiuror  then  asked  what  they  asked  her.  When 
tbe  last  question  was  propounded  by  the 
Juror  as  to  what  they  asked,  defendant's 
coimsel  interrupted  the  answer  by  remark- 
ing that  he  did  not  object  to  it,  "except  the 
Court  of  Appeals  had  ruled  it  should  not  be 
presented  in  this  case."  The  district  attor- 
ney then  said,  "There  is  no  objection,  unless 
there  is  an  objection  made  coming  from  tbe 
defendant,"  whereupon  the  court  remarked, 
"It  Is  hardly  proper  to  ask  those  questions." 
Counsel  for  the  defendant  then  took  up  tbe 
discussion,  and,  among  other  things,  stated 
that  he  considered  it  an  exceedingly  improp- 
er thing,  when  he  had  made  an  objection  for 
the  purpose  of  having  tbe  case  tried  as  the 
Court  of  Appeals  had  indicated  with  respect 
to  this  evld^ce,  "that  an  attempt  should  be 
made  by  counsel  to  prejudice  the  defMidant 
by  flinging  it  at  me  that  the  door  had  been 
opened  and  this  truck  that  went  in  the  last 
time  should  be  admitted  in  the  case,  for  the 
reason  that  the  only  effect  of  that  thing  can 
be  to  give  to  this  Jury  an  inference  of  some- 
thing from  which  they  may  draw  an  Infer- 
ence that  something  was  said  by  Mrs.  Smith 
to  some  of  these  people  from  the  time  she 
was  found  there  until  she  died,  charging  this 
defendant  with  having  some  connection  with 
that  crime.  Now,  I  consider  that  an  exceed- 
ingly improper  thing  to  do  here  at  this  trial, 
for  the  reason  that  my  friend  himself  knows 
that  not  a  word  was  uttered  by  that  woman 
charging  this  defendant  with  the  commission 
of  that  crime,  or  any  connection  with  It,  and 
It  seems  to  me  flinging  out  an  innuendo  of 
that  kind  on  the  part  of  the  counsel  Is  wrong, 
and  prejudicial  to  tbe  defendant  and  It 
should  be  stopped." .  The  district  attorney 
then  said:  "The  counsel  has  made  the  dec- 
laration fbat  he  Intended  to  make  when  he 
started  in,  and  that  declaration  is  to  tbe  ef- 
fect that  I  know  that  Mrs.  Smith  said  noth- 
ing In  regard  to  this  defendant  having  any 
connection  with  the  commission  of  the  crime 
that  night  I  say  In  return  that  I  do  not 
know  that  to  be  the  fact,  and.  If  that  Is  the 
position  the  counsel  Is  to  take  in  this  case, 
I  say  let  all  the  conversation  that  was  had 
with  Mrs.  Smith  on  that  night  come  into  this 
case.  So  I  say.  If  tbere  Is  no  objection  on 
the  pert  of  the  counsel  for  the  defendant, 
let  this  testimony  come  In.  The  Inquiiy  has 
been  made  as  to  what  was  said  there,  and 
I  have  not  any  objection  to  it  Let  every- 
thing come  in.  I  say  let  It  all  come  in,  all 
she  said  from  tbe  time  of  tbe  sboodng  until 
she  died."  The  court  then  said  in  the  pres- 
ence of  the  Jury:  "Gentlemen,  you  will  dis- 
regard and  not  consider  tbe  remarks  Just 
made  by  counsel  upon  eltbet  side."    Defend4 
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ant's  counsel  excepted  to  the  remarks  made 
by  the  district  attorney,  and  the  latter  stated 
they  "were  only  made  In  reply  to  what  de- 
fendant's counsel  bad  said.  The  discussion 
was  thea  dropped. 

It  will  be  seen  that  the  matter  quoted 
above  from  the  record  presents  no  question 
of  law,  or  even  of  fact.  So  far  as  there 
was  any  expression  of  opinion  of  the  court, 
It  was  in  favor  of  the  defendant,  and  not 
against  him.  It  frequently  happens  In  a  long 
and  tedious  trial,  such  as  this  was,  that  coun- 
sel are  tempted  to  Indulge  In  verlial  disputes 
in  which  each  acts  a  part  intended  to  make 
an  impression  on  the  Jury.  It  is  very  sel- 
dom. If  ever,  that  this  kind  of  verbal  warfare 
produces  the  result  Intended  or  has  any  ef- 
fect whatever  except  to  ru£9e  the  temper  of 
the  combatants.  The  persons  selected  as 
jurors  in  a  capital  case  ought  to  be  credited 
with  such  a  measure  of  sturdy  good  sense 
and  judgment  that  no  danger  of  injustice  to 
the  accused  need  be  seriously  entertained  by 
reason  of  such  incidents  at  the  trial.  If  It 
were  otherwise,  and  It  could  be  supposed  that 
a  jury  selected  to  try  a  case  involving  the 
question  of  life  or  death  could  be  Influenced 
by  such  unbecoming  displays  of  professional 
zeal,  it  would  go  far  to  discredit  the  whole 
jury  system.  This  court  cannot  reverse  a 
judgment,  even  in  a  capital  case,  by  reason 
of  a  dialogue  between  counsel  which  origi- 
nated with  the  defendant's  counsel  himself, 
and  in  which  he  had,  if  not  the  last,  possibly 
the  strongest,  word,  especially  when  the  court 
put  the  matter  at  rest  by  a  ruling  In  the 
presence  of  the  Jury  to  the  effect  that  the 
discussion  had  nothing  to  do  with  the  case. 

The  court  charged  the  jury  that  "no  great- 
er degree  of  certainty  Is  required  where  the 
evidence  is  circumstantial  than  where  it  is 
direct,  for  in  either  case  the  jury  must  be 
convinced  of  the  prisoner's  guilt  beyond  a 
reasonable  doubt  You  are  bound  by  your 
oath  to  render  a  verdict  upon  all  of  the  evi- 
dence, and  the  laws  make  no  distinction  be- 
tween direct  evidence  of  a  fact  and  evidence 
of  circumstances  from  which  the  existence 
of  a  fact  may  be  inferred.  In  drawing  con- 
clusions and  inferences  from  the  established 
facts  in  this  case.  If  you  reach  the  con- 
clusion that  the  accused  was  guilty  of  the 
crime  charged  against  him,  your  Judgment 
rests  upon  a  foundation  fully  as  secure  and 
reliable  as  though  it  rested  upon  the  testi- 
mony of  eyewitnesses."  This  part  of  the 
charge  was  excepted  to,  and  it  is  claimed 
that  prejudicial  error  is  to  be  found  in  the 
language  quoted  and  the  use  of  the  words 
"established  facts"  because  they  are  the  posi- 
tive assertion  of  the  sufficiency  of  the  peo- 
ple's case,  and  the  instruction  eliminated  the 
question  of  reasonable  doubt.  The  use  of 
the  words  "established  facts"  doubtless  had 
reference  to  certain  facts  in  the  case  which 
were  not  disputed,  but  it  is  apparent  from 
the  whole  charge  that  there  was  no  intention 
to  take  from  the  Jury  any  question  of  fact 


as  established  beyond  their  power  to  de- 
termine what  the  real  truth  was  with  respect 
to  the  whole  case.  The  central  idea  which 
the  trial  court  was  evidently  attempting  to 
Impress  upon  the  minds  of  the  jurors  was 
that  the  evidence  of  eyewitnesses  of  the  kill- 
ing was  not  necessary,  but  that  their  verdict 
might  rest  upon  circumstantial  evidence,  pro- 
vided they  were  satisfied  of  the  prisoner's 
guilt  beyond  a  reasonable  doubt.  In  this 
there  was  no  error. 

There  is  another  paragraph  of  the  charge 
that  is  earnestly  assailed  by  the  defendants 
counsel,  and  the  exception  covering  it  is 
perhaps  the  most  important  one  in  the  case. 
The  charge  was  as  follows:  "If  you  beUeve 
from  the  evidence  that  masked  burglars  en- 
tered the  bedroom  occupied  by  the  defendant 
and  his  wife,  dragged  him  from  his  l>ed  into 
the  dining  room,  and  allowed  lilm  to  put  on 
his  trousers  and  socks  because  he  was  cold, 
sandbagged  and  pounded  him,  and  be  made 
no  outcry,  compelled  him,  by  holding  shining 
revolvers  to  Ills  head,  to  disclose  where  bis 
money  was  hidden,  which  they  took  from 
under  the  bureau  without  disturbing  the 
dust  v.-hich  covered  the  floor  where  this 
cigar  box  was  located,  and  then  bound  and 
gagged  him  and  tied  him  to  the  leg  of  the 
dining  table,  upon  which  there  were  dishes 
apparently  undisturbed,  and  then,  because 
his  wife  made  an  outcry,  they  shot  her,  and 
then  the  burglars  left  the  house,  one  or  both 
of  them  going  through  the  window,  upon 
which  there  was  mosquito  netting,  without 
tearing  the  netting  from  the  window  or  dis- 
turbing the  dust  on  the  window  sill  or  the 
grass  under  the  window,  then,  gentlemen, 
it  Is  your  duty  to  acquit  him.  But  If  yon 
reach  the  conclusion  that  burglars  did  not 
enter  the  house  that  night  and  shoot  his 
wife,  and  that  his  statements  were  false, 
then  you  may  determine  from  all  the  facts 
and  circumstances  whether  Oxe  defendant 
of  his  own  accord  put  bis  trousers  and  socks 
on,  and  the  purpose  of  putting  tbem  on  at 
that  hour  of  the  night"  An  exception  was 
taken  to  this  part  of  the  charge,  and  it  is 
Insisted  in  behalf  of  the  defendant  that,  tak- . 
en  as  a  whole,  it  was  neither  an  exposition 
of  the  law  nor  a  fair  summary  of  the  evi- 
dence. A  careful  perusal  of  the  evidence  of 
the  witnesses  on  the  subjects  reviewed  by 
the  learned  trial  court  in  this  portion  of  liis 
charge  discloses  that  all  the  facts  collated 
were  testified  to  repeatedly  in  the  course 
of  the  trial,  and  were  substantially  undis- 
puted so  far  as  they  constituted  the  theory 
of  the  defense.  It  was  the  story  of  the  crime 
as  narrated  by  the  defendant  to  the  vrlt- 
nesses  who  first  discovered  him  tied  to  the 
leg  of  the  dining  room  table.  Several  wit- 
nesses also  testified  to  the  location  of  the 
table,  the  window,  the  contents  of  the  table, 
the  condition  of  the  window  sill,  the  netting 
at  the  window  where  hCvhad  stated  the  bur- 
glars left  the  rooto  and  the  other  facts  re- 
ferred to  in  the  charge.    This  part  of  the 
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cbarge  la  an  epitome  of  the  defendant's  own 
version  of  tbe  transactions  that  resulted  In 
the  deatb  of  his  wife.  It  «.  jntalns  no  ele- 
ment that  was  not  to  be  found  In  the  evi- 
dence at  tbe  trial.  It  Is  said  that  the  learned 
trial  jndge  so  arranged  and  marshaled  the 
facts  disclosed  by  the  testimony  that  a  vein 
of  sarcasm  runs  through  tbe  whole  passage, 
which  was  not  only  out  of  place,  but  un- 
seemly and  erroneous  In  the  discussion  of 
such  grave  questions  as  the  case  presented. 
We  do  not  think  that  this  criticism  is  well 
founded.  If  the  narrative  of  the  facts  In 
substantially  tbe  defendant's  own  language 
made  a  story  that  seemed  unreasonable  or 
Incredible,  It  was  not  on  that  account  error 
for  the  trial  court  to  bring  them  to  the  at- 
tention of  the  Jury.  Whatever  the  Impression 
that  tbe  narrative,  as  it  appears  In  the 
charge,  Is  calculated  to  make  on  the  mind, 
is  due  to  the  character  of  tbe  facts  them- 
selves as  stated  by  tbe  defendant,  rather 
than  to  any  coloring  or  rhetorical  art  on  the 
part  of  tbe  learned  trial  court  It  would  be 
quite  dUScuIt  to  so  arrange  tbe  tacts  In 
the  defendant's  narrative  of  the  events  that 
resulted  in  his  wife's  death  without  giving 
tbe  impression  of  which  the  learned  counsel 
for  the  defendant  now  complains.  It  Is  the 
defendant's  own  version  of  the  transactions 
that  Impresses  the  mind,  and  not  the  manner 
la  which  It  Is  stated.  The  charge,  on  tbe 
wbole,  was  a  fair  one,  and,  if  there  were  ex- 
pressions in  it  that  Indicated  that  the  Judge 
bad  an  opinion  upon  the  questions  of  fact, 
he  was  careful  to  guard  the  Jury  from  any 
possible  influence  from  that  source.  The 
following  passage  from  the  charge  will  show 
how  completely  the  Jtiry  was  left  to  deter- 
mine the  case  for  themselves:  "Now,  gen- 
tlemen," said  the  court,  "if  you  have  gleaned 
any  Information  as  to  my  views  of  the  mer- 
its of  this  case  by  any  of  my  rulings  or  re- 
marks made  to  counsel  during  tbe  trial,  yon 
win  discard  it  at  once.  •  •  *  But  wheth- 
er the  defendant  killed  his  wife  is  a  ques- 
tion of  fact  which  you  must  determine  from 
all  the  evidence  in  the  case,  and  that  must 
be  established  beyond  a  reasonable  doubt 
•  •  •  If  yon  are  satisfied  from  the  evi- 
dence that  the  defendant  committed  the 
crime  of  kllUng  his  wife  •  •  *.  These 
are  questions  for  you  to  consider  and  an- 
swer. I  do  not  say  be  did  the  things,  or 
what  Inference  may  be  drawn  from  the  facts 
proved.  I  simply  allude  to  these  Important 
points  In  order  that  yon  may  give  them  your 
careful  CMisideration.  If  burglars  did  not 
commit  the  act,  then  it  Is  for  yon  to  say, 
from  all  tbe  facts  and  clrcmnstances,  wheth- 
er the  defendant  committed  the  crime  or 
not"  We  do  not  think  that  any  fair  reason 
can  be  given  for  disturbing  the  Judgment  in 
this  case  based  upon  the  charge  or  upon  any 
ruling  disclosed  by  tbe  record.  It  should  be 
observed  that  no  trace  of  any  burglars  was 
ever  found  In  the  neighborhood,  and  the 
tbeory  of  tbe  people  was  that  the  defendant 


committed  the  homicide  himself,  and  tb«i 
invented  the  story  that  It  was  the  act  of 
burglars  in  order  to  protect  himself  from 
suspicion.  The  proof  also  tended  to  show 
that  the  binding  and  gagging  was  done  in 
such  a  way  that  be  could  easily  have  ac- 
complished it  himself.  It  is  now  over  seven 
years  since  the  offense  was  committed  of 
which  the  defendant  has  been  convicted. 
There  have  been  substantially  three  trials 
of  the  case.  The  first  trial  resulted  in  tbe 
discharge  of  the  Jury  without  a  verdict  in 
consequence  of  the  serious  illness  of  one  of 
its  members.  The  second  trial  resulted,  as 
already  stated.  In  a  verdict  of  guilty.  The 
Judgment  upon  that  verdict  was  reversed  in 
this  court  for  the  reason  stated.  On  the  new 
trial  thus  ordered  the  defendant  has  been 
convicted  again,  and,  after  a  careful  review 
of  the  whole  case,  we  have  been  unable  to 
find  anything  in  the  record  of  the  trial  that 
would  Justify  this  court  in  Interfering  with 
tbe  Judgment  and  so  It  must  be  affirmed. 

CULLBN,  0.  J.,  and  QUAY,  HAIGHT,  and 
WERNER,  JJ.,  concur.  BAHTLETT  and 
VANN,  JJ.,  dissait 

Judgment  of  conviction  affirmed. 


(187  Mass.  141) 
CRAPO  et  al.  v.  PEIRCB. 
(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.    Jan.  3,  1905.) 
wnxs— coNSTBucnoN— MEARiNo  or  tkbk 

"OHILDBKN." 

1.  In  the  constrnc-tion  of  a  will  not  only  the 
Intention  of  the  testator  must  control,  but  it  is 
to  be  gathered  from  tbe  instrument  itself,  read 
in  the  light  of  the  circumstances  existing  at  the 
time  it  was  made. 

2.  Testatrix  gave  a  fund  to  trustees,  the  in- 
come to  l>e  paid  to  a  certain  person ;  after  his 
decease  to  his  wife  for  life,  and  after  her  de- 
cease the  principal  to  be  distributed  among  the 
children  of  said  person  and  wife.  At  the  time 
the  will  was  executed,  both  beneficiaries  of  the 
trust  were  in  the  service  of  testatrix,  and  had 
beat  for  many  years,  both  before  and  after 
their  marriage.  Held,  that  children  of  the 
husband  by  a  former  marriage  were  not  entitled 
to  share  in  the  distribution  of  the  fund  on  the 
death  of  both  beneficiaries. 

Appeal  from  Supreme  Judicial  Court  Brl» 
tol  County. 

Petition  by  William  W.  Crapo  and  others, 
as  trustees,  for  instructions  as  to  the  distri- 
bution of  the  trust  fund.  From  the  decree 
Mary  Peirce,  a  claimant  of  the  fund,  appeals. 
Affirmed. 

Perry,  Jenny  &  Potter,  for  appellant  Mary 
L.  Peirce.  O.  Prescott  Jr.,  for  petitioners. 
J.  E.  N.  Shaw,  for  appellees  A.  B.  and  F.  R. 
Brownell. 

BRALET,  J.  By  the  fifth  clause  of  her 
will  Silvia  Ann  Howland  gave  a  fund  to 
trustees,  whose  successors  are  the  petition- 
ers,  upon  tbe  trust  "to  pay  to  Frederick 
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Brownell,  tvho  now  works  for  me,  tbe  Income 
and  net  profits  arising  therefrom  during  his 
Ufe^  and  after  the  decease  of  said  Frederick 
to  pay  the  said  income  to  his  present  wife, 
If  she  shall  snrvlTe  him,  during  her  life,  and 
after  the  decease  of  said  Frederick  and  wife 
to  pay,  distribute  and  divide  the  said  prin- 
dpal  fund  however  tbe  same  may  be  then 
invested  to  and  among  the  children  of  said 
Frederick  and  wife,  and  the  Issue  of  any  de- 
ceased child  by  right  of  representation."  As 
the  benefldariea  for  life  are  dead,  the  prin- 
cipal fund  is  now  to  be  distributed.  The 
qaestlon  is  wheUier  Mary  L.  Peirce,  the  ap- 
pellant, a  child  of  said  Frederick  by  his  first 
marriage,  Is  entitled  to  share  In  the  dUtrl- 
bntlon  with  Abble  R.  Brownell  and  Fred- 
erick A.  Brownell,  children  by  his  second 
marriage.  It  Is  well-settled  law  that  In  the 
construction  of  a  will  not  only  the  Intention 
of  the  testator  must  control,  but  Is  to  be 
gathered  from  tbe  Instrument  Itself,  read  In 
the  light  of  the  circumstances  ezlating  at 
the  time  It  was  made.  Dana  v.  Dana,  185 
Mass.  156,  70  N.  B.  49;  Thlssell  v.  SchUlln- 
ger,  186  Mass.  180,  71  N.  B.  300.  These 
familiar  rules  are  to  be  applied  for  the  pur- 
pose of  ascertaining  the  Intention  of  tbe  tes- 
tatrix. At  the  date  of  the  execution  of  the 
will  Frederick  Brownell  and  bis  wife,  Anna 
B.  Brownell,  were  in  the  employment  of  the 
testatrix.  They  had  been  for  many  years  in 
her  service,  both  before  and  after  their  mar- 
riage, and  the  existing  relation  created  not 
only  a  friendly  interest  in  their  welfare,  but 
led  her  to  recognize  their  long  and  faithful 
service  by  making  pecuniary  provision  for 
their  benefit.  With  these  conditions  In  mind, 
she  provides  for  Frederick  absolutely  during 
his  life,  and  at  his  death  the  income  is  given 
to  "his  present  wife."  This  specific  bequest, 
while  designed  to  show  her  regard  for  Anna, 
also  prevented  the  possible  Intervention  of 
another  legatee  for  life  before  distribution 
among  the  children  If  Anna  died  and  Fred- 
erick again  married.  Even  if  all  his  children 
were  living,  yet  in  her  contemplation  the 
family  was  a  unit,  composed  of  Frederick, 
his  wife,  and  the  two  children  bom  of  the 
second  marriage;  for  she  Immediately  goes 
on  to  provide  for  a  final  distribution  after 
the  decease  of  their  father  and  mother.  If 
she  had  said  the  children  of  "said  Freder- 
ick," and  gone  no  further,  those  bom  of  both 
marriages  would  have  been  included.  An- 
drews T.  Andrews,  L.  R.  15  Ir.  199.  But  the 
qualifying  words  "and  wife"  are  used,  and 
constitute  a  limitation  which  cannot  be  re- 
jected, and  narrow  the  gift.  The  whole 
phrase,  then,  should  be  read  collectively,  as 
she  used  It,  and  not  dlstrlbutlvely,  to  mean 
the  children  of  Frederick  and  the  children 
of  Anna.  Luce  v.  Harris,  79  Pa.  432;  Gels- 
ton  V.  Shields,  78  N.  X.  275.  By  this  Inter- 
pretation they  plainly  identify  "children"  to 
be  the  issue  of  Frederick  by  "his  present 
wife,"  and  do  not  include  the  appellant 
Decree  of  probate  court  affirmed. 
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MOWRT  r.  REED. 

(Supreme  Judicial   Ck>urt  of  MasBachnaetta. . 

Franklin.     Jan.  4,  1905.) 

BANKBUPTCT  —  rBAUnirLENT    TBANSFKB  — JTIHI 

QUESTION— raOVEB  ANO  CONVEBaiOR 

— CBOSS-EXAKINATION. 

1.  In  trover  by  a  trustee  in  iMnkmptcy 
against  the  bankrupt's  wife,  who  was  alleg^  to 
have  converted  funds  of  the  bankrupt  to  her 
own  use,  it  was  proper  to  show  on  croBs-exam- 
inadon  of  defendant  that  she  received  a  check 
for  the  fund  in  question,  and  kept  it  nearly  three 
months ;  that  she  then  drew  the  money  on  it  in 
the  place  of  her  residence,  and  on  the  same  day 
carried  it  to  a  city  some  SO  miles  away,  and 
there  deposited  it  in  two  banks ;  that,  her  hus- 
band having  been  under  examination  in  bank- 
ruptcy, and  having  refused  to  tell  where  the 
mone^  was,  she  went  to  the  banks  where  It  was 
deposited  the  following  day  and  drew  it  out; 
and  that  thereafter,  on  being  examined  in  the 
bankruptcy  proceedings,  she,  by  advice  of  her 
counsel,  refused  to  tell  where  the  money  was, 
and  also  whether  she  used  tbe  money  a  long 
time  afterwards. 

2.  In  trover  by  a  tmstee  in  bankroptey 
against  tbe  wife  of  the  banlcrupt,  who  was  al- 
leged to  have  converted  funds  of  tbe  bankrapt 
to  her  own  use,  evidence  examined,  and  wheth- 
er the  transfer  In  question  was  made  by  the 
bankrupt  with  an  actual  intent  to  defraud  fu- 
ture creditors  held  a  question  for  the  jury. 

Exceptions  from  Superior  Court,  Franklin 
C!ounty;   Ellsha  B.  Maynard,  Judge. 

Action  by  Miles  L.  Mowry,  tmstee  in  bank- 
ruptcy of  the  estate  of  Frank  E.  Reed, 
against  Abble  N.  Reed.  From  a  Judgment 
for  plaintiff,  defendant  brings  exceptions. 
Overruled. 

Fredk.  L.  Greene  and  Wm.  A.  Davenport, 
for  plaintiff.  Dana  Malone  and  Gbaa.  M. 
Stoddard,  for  defendant 

BARKER,  J.  The  main  facts  concerning 
the  occasion  for  this  suit  are  these:  Tbe  de- 
fendant's husband  for  about  14  years  up  to 
tbe  spring  of  1897  bad  kept  a  hotel,  and  dur- 
ing that  time  she  had  worked  constantly  and 
efficiently  helping  in  tliat  undertaking.  Up- 
on parting  with  his  interest  in  tbe  real  es- 
tate of  the  hotel  at  that  time,  be  cansed  tiie 
title  to  a  house  and  lot  which  be  was  to  bav« 
in  exchange  to  be  conveyed  to  bis  wife;  say- 
ing that  It  was  her  share  of  the  property, 
and  that  she  had  worked  hard  and  earned  It 
The  title  so  placed  in  her  remained  until 
November  23,  1897,  when,  upon  the  occaskm 
of  her  husband's  purchase  of  the  lease,  far> 
nlture,  and  stock  of  another  hotel,  the  title 
was  conveyed  "by  her  to  the  person  with 
whom  her  husband's  bargain  was  made.  In 
the  deal  that  person  received  a  deed  ot  the 
title  and  certain  shares  of  stock,  and  the  de- 
fendant's husband  received  a  lease  of  tiie 
hotel  authority  to  s^l  liquors  nnder  a  li- 
cense, Indemnity  against  claims  of  a  pt1<Mr 
lessee,  and  a  bill  of  sale  of  the  fumltare  and 
fixtures  of  the  hotel.  The  detendanf  a  hus- 
band ran  this  hotel  until  January  30;  1901. 
when  tbe  stock,  furniture,  and  fixtures  were 
sold  for  cash,  of  which  $3,500  was  paid  by 
tbe  purchaser  to  the  defendant  In  a  bank 
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check  or  draft  On  April  2, 1901,  tbe  defend- 
ant's tansband  became  a  volantary  bankrupt, 
and  this  action  ia  brought  by  his  trustee  in 
bankruptcy  to  recover  the  $3,500  on  the 
ground  that  it  was  property  of  the  bankrupt 
transferred  to  her  In  fraud  of  his  creditors. 
On  June  30,  1898,  a  bill  of  sale  of  the  fur- 
niture and  fixtures  was  made  by  the  bank- 
rupt to  his  brother,  and  another  bill  of  sale 
of  tbe  same  property  given  by  the  brother 
to  the  defendant.  Upon  the  sale  of  January 
30,  1901,  the  defendant  gave  a  bill  of  sale 
of  the  same  property  to  the  purchaser.  The 
whole  price  then  paid  by  him  was  $5,260,  of 
which  the  sum  of  $3,500  was  taken  by  the 
defendant,  and  the  balance  by  her  husband. 
After  a  Jury  trial  resulting  in  a  verdict  for 
the  plaintiff,  the  case  is  here  upon  the  excep- 
tions of  the  defendant  to  certain  questions 
which  the  plaintiff  was  allowed  to  ask  her 
upon  her  cross-examination  as  a  witness, 
and  upon  an  exception  to  a  refusal  to  rule 
that  upon  all  the  evidence  the  plalntltt  could 
not  maintain  his  action. 

1.  The  questions  excepted  to  upon  the  de- 
fendant's cross-examination  had  reference  to 
what  she  did  with  the  $3,500,  and,  from  her 
answers.  It  appeared  that,  having  received 
the  check  or  draft  on  January  30,  1901,  she 
kept  it  until  April  27,  1901,  when  she  drew 
tbe  money  upon  it  at  a  bank  In  the  place  of 
her  residence,  and  on  tbe  same  day  carried 
It  to  a  city  some  30  miles  away,  and  there  de- 
posited It  In  two  banks;  that  her  husband 
having  been  under  examination  in  bankrupt- 
cy on  May  8, 1901,  and  having  refused  to  tell 
where  the  money  was,  on  May  9,  1901,  she 
went  to  the  banks  in  which  sbe  had  deposit- 
ed the  money  and  drew  It  out,  and  that  there- 
after, upon  being  examined  in  the  bankrupt- 
cy proceedings,  she,  by  advice  of  her  coun- 
sel, refused  to  tell  where  the  money  was. 
The  last  of  the  questions  excepted  to  was 
whether  it  was  not  a  long  time  afterwards 
when  sbe  used  the  money.  We  think  all  the 
questions  excepted  to  were  admissible  upon 
the  Issue  whether,  as  alleged  in  the  declara- 
tion and  denied  in  the  answer,  the  defend- 
ant had  converted  the  $3,500  to  her  own  use. 

2.  In  deciding  whether  the  case  should 
hare  been  submitted  to  the  Jury,  we  assume. 
In  favor  of  the  defendant,  that  the  convey* 
ance  to  her  In  the  spring  of  1897  of  the  house 
and  lot  by  direction  of  her  husband,  and  as 
her  share  of  the  property  earned  by  her 
-work,  gave  her  a  good  title,  which  could  not 
be  avoided  by  future  creditors.  When,  how- 
ever, she  conveyed  that  title  In  November, 
1897,  It  was  a  fair  inference  from  the  evi- 
dence that  she  allowed  her  husband  to  take 
as  his  own  the  property,  the  title  to  which 
"was  transferred  to  him  in  the  transaction  of 
which  her  deed  was  a  part  Prom  that  time 
tintll  June  SO,  1898,  tbe  legal  title  to  the 
-whole  property  was  in  the  husband;  and  it 
could  be  found  from  the  evidence  that,  be- 
fore either  tbe  husband  or  the  defendant 
took  any  steps  to  have  the  title  to  the  furni- 


ture transferred  to  the  latter,  the  husband 
had  begun  to  find  his  business  unprofitable, 
and  had  reason  to  know  tha^  unless  things 
changed  for  the  better,  be  would  become  in- 
solvent In  the  transaction  of  November, 
1897,  he  had  himself  famished  a  consider- 
able proportion  of  the  consideration  for  which 
tbe  bill  of  sale  of  November  23,  1897,  was 
made  to  him;  and  it  could  be  found  that  the 
other  party  to  that  transaction  knew  of  no 
Intention  that  the  defendant,  or  any  one  ex- 
cept her  husband,  with  whom  alone  the  bar- 
gain was  made,  should  have  any  interest  in 
the  inroperiy.  The  Jury  could  find  that  the 
bills  of  sale' of  June  30,  1898,  were  not  a  mere 
means  .of  correcting  an  error  by  which  the 
bill  of  sale  of  November,  1897,  had  been 
made  to  the  husband,  bnt  were  an  actual 
transfer  of  the  husband's  property  to  the 
wife,  and  without  a  valuable  consideration. 
We  assume  that  the  husband  was  not  then 
Insolvent,  and  that  the  debts  which  he  then 
owed  were  afterwards  paid  in  full.  If,  how- 
ever, the  husband  made  the  transfer  with  an 
actual  intent  to  put  the  property  so  that  it 
could  not  be  come  at  by  creditors  for  debts 
which  at  tbe  time  be  intended  to  contract, 
and  which  he  Iiad  reasonable  ground  to  be- 
lieve that  be  might  not  be  able  to  pay,  even 
if  he  did  not  then  have  that  intention  as  to 
any  particular  debt  or  debts,  the  transfer 
was  fraudulent  and  void,  and  could  be  found 
to  be  80,  If  the  evidence  went  far  enough,  not- 
withstanding the  fact  that  aU  debts  which 
the  husband  owed  when  the  transfer  was 
made  had  been  paid.  Winchester  t.  Char- 
ter, 12  Allen,  606,  610,  611.  But  such  a  find- 
ing would  not  be  warranted  by  proof  simply 
that  the  transfer  was  made  with  a  design  to 
settle  the  pn%»erty  on  the  defendant  so  that 
it  should  not  be  exposed  to  the  hazards  of 
bis  future  business,  or  liable  for  any  future 
debts  which  he  might  contract  Jaquith  v. 
Mass.  Baptist  C!onvention,  172  Mass.  439, 
446,  52  N.  E.  544;  Jaquith  v.  Rogers,  179 
Mass.  192,  60  N.  E.  486.  In  the  present  case 
the  evidence  tended  to  show  that  while  the 
husband  on  June  30, 1898,  was  not  insolvent, 
he  then  had  no  considerable  amount  of  prop- 
erty, and  none  except  the  stock,  fixtures,  and 
furniture  of  the  hotel,  and  a  savings  bank 
deposit  of  $1,200,  pledged  to  another  bank 
for  a  loan  of  $1,000;  that  he  then  had  no 
license  for  the  sale  of  liquors,  and  that  his 
business  was,  and  for  some  little  time  had 
been,  a  losing  one,  and  that  the  amount  of 
his  property,  aside  from  that  which  was 
transferred  to  his  wife  on  June  30,  1898. 
was  but  little  in  excess  of  the  amount  which 
he  then  owed  in  current  debts;  that  he  was 
in  the  habit  of  borrowing  money  from,  and 
of  lending  his  credit  to^  the  brother  through 
whom  the  transfer  was  made;  that  there 
was  no  change  of  possession  of  the  proper- 
ty transferred,  and  no  change  In  the  manner 
of  conducting  the  business,  and  that  th» 
Insurance  on  the  property  transferred  was 
stiU  carried  in  the  husband's  name;    and 
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finally  that  after  having  carried  on  the  busi- 
ness at  a  loss  until  Janiury,  1901,  he  sold 
it  out  by  a  transaction  entered  into  in  bis 
own  name  alone,  and  caused  much  the  great- 
est part  of  the  proceeds  of  the  sale  to  be 
paid  to  the  defendant,  when  he  was  owing 
more  than  $7,000,  largely  to  concerns  with 
whom  be  was  dealing  on  June  30,  1898,  and 
to  whom  he  was  then  In  debt  for  current 
bills,  and  tram  whom  it  might  be  found  be 
then  intended  to  buy  In  the  future  upon  cred- 
it, he  then  having  reasonable  ground  to  be- 
lieve that  he  might  not  be  able  to  pay. 
While  not  conclusive,  we  think  this  evidence 
fairly  Justified  the  Inference  that  the  hus- 
band made  the  transfer  with  an  actual  In- 
tent to  defraud  future  creditors. 
Shcceptions  overruled. 


(187  Mass.  128) 

DH  MONTAGUE  v.  BACHARACH  et  a!. 

(Supreme   Judicial   Court   of   Massachnsetts. 
SufTolk.    Jan.  8,  1905.) 

COHTBA-OrS  —  INVAMDITT  TJNDKB  STATUTE  OF 
FBAUDS— BBCOVEBT  OF  PA'TMENTS  HADE  IN 
PA.BTIAI.  PEBFOBMANCB— AVOIDANCE  OF  OON- 
TBACT  —  EVIDENCE  —  PLEADINGS  IN  FOBICEB 
SUIT— ACCOUNTING — IICPLIED    COHTBAOTS. 

1.  In  an  action  to  recover  the  consideration 
paid  to  defendants  in  part  performance  of  a 
contract  which  defendants  had  oroken,  and  which 
was  unenforceable  under  the  statute  of  frauds, 
it  was  held  on  appeal  that  plaintiff  could  not 
recover,  the  contract  being  enforceable  until 
the  statute  of  frauds  had  been  pleaded  as  a  de- 
fense, which  had  not  been  done.  Plaintiff  then 
sued  for  breach  of  the  contract,  and  defendants 
by  demurrer  set  up  the  statute,  but  nothing 
farther  was  done  in  the  case.  Held,  that  on 
retrial  of  the  first  action,  evidence  that  the  stat- 
ute had  been  pleaded  in  the  second  action  was 
admissible  without  any  allegation  to  that  effect 
in  the  pleading. 

2.  In  an  action  to  recover  payments  made  un- 
der a  contract  which  defendants  bad,  in  anoth- 
er action  for  breach  thereof,  avoided  by  plead- 
ing the  statute  of  frauds,  the  pleadings  in  such 
other  action  were  competent  evidence  to  prove 
that  the  statute  had  been  set  up  therein. 

3.  Where  a  contract  unenforceable  under  the 
statute  of  frauds  is  repudiated  by  one  party  aft- 
er it  has  been  partially  performed  by  the  other, 
the  latter  cannot  maintam  an  action  at  law  for 
dam^Ms. 

4.  Defendants,  who  operated  a  saloon  in  a 
building  leased  by  them,  contracted  with  plain- 
tiff to  allow  him  to  conduct  a  restaurant  in  a 
part  of  the  building;  plaintiff  to  make  certain 
tized  payments,  and  to  turn  over  to  defendants 
one-tenth  of  his  gross  receipts.  Defendants 
were  to  pay  plaintiff  one-tenth  of  the  receipts 
for  liquor  served  in  the  restaurant  from  the 
bar.  After  plaintiff  had  been  in  occupation  for 
some  time,  and  made  numerous  payments,  de- 
fendants refused  to  allow  him  to  proceed  with 
the  contract,  and  in  an  action  thereon  set  up 
the  statute  of  frauds.  Held,  that  plaintiff  was 
entitled  to  recover  the  amounts-  paid  by  him, 
less  tbe  value  of  any  benefit  received  from  his 
use  of  the  premises;  the  defendants,  after  hav- 
ing avoided  the  contract  by  pleading  the  stat- 
ute, not  being  entitled  to  set  it  up  as  a  bar  to 
such  an  accounting. 

6.  Evidence 'that  the  privilege  of  conducting 
the  restaurant  was  worthless  unless  defendants 
paid  the  percentage  on  liquor  sold,  was  admis- 
sible to  show  the  value  of  defendants'  partial 
perform  ancei 


6.  If  defendants  derived  more  advantage  froic 
tbe  sales  of  liquor  in  the  restaurant  than  plain- 
tiff did,  and  be,  at  their  request,  hired  addition- 
al help,  not  needed  in  the  restaurant,  and  sole- 
ly to  facilitate  the  sale  and  service  of  liquor, 
and  defendants  afterwards  promised  to  pay  for 
such  extra  help,  the  question  of  defendants'  lia- 
bility to  pay  for  such  help  was  for  the  jury. 

7.  One  cannot  recover  for  labor  voluntarily 
performed  for  another  under  no  express  or  im- 
plied promise  to  pay. 

Exceptions  from  Superior  Court,  Suffolk 
County;  John  H.  Heken,  Judge. 

Action  by  Albert  F.  De  Montague  against 
Solomon  Bacharach  and  others.  Judgment 
for  defendants,  and  plaintifC  brings  excep- 
tions.   Exceptions  sustained. 

Jas.  J.  McCarthy,  for  plaintiff.  Henry  H. 
Baker  and  H.  M.  Williams,  for  defendants. 

BRALB7,  J.  At  the  time  of  the  verbal 
contract  between  the  parties  the  defendants 
were  In  occupation  of  a  furnished  restaurant 
and  liquor  saloon  in  which  they  were  doing 
business  as  common  victualers.  It  was  then 
mutually  agreed  that  the  plaintiff,  during  the 
remaining  two  years  of  the  written  lease 
under  which  they  held  the  premises,  should 
have  the  privilege  of  conducting  tbe  restau- 
rant expressly  for  bis  own  profit,  while  they 
retained  control  of  tbe  portion  used  for  the 
sale  of  liquors.  They  also  were  to  pay  him 
one-tenth  of  all  receipts  for  liquor  sold  and 
served  at  his  tables  until  be  began  his  pay- 
ments to  them,  when  this  amount  was  to  be 
increased  to  one-fifth.  The  plaintiff  engaged 
to  furnish  all  materials  and  labor  required 
in  his  business,  and  also  to  pay  one-half  the 
salary  of  a  porter  in  their  employment,  and 
all  bills  for  gas  used  on  the  leased  premises. 
But  he  was  not  to  pay  rent  or  other  com- 
pensation until  his  undertaking  had  become 
sufficiently  profitable  to  permit  it,  when  the 
defendants  were  to  receive  one-tenth  of  his 
gross  receipts.  The  exceptions  recite  that 
"about  the  last  of  June,  1899,  *  •  •  and 
after  the  plaintiff  had  mn  tbe  restaurant 
about  ten  months,  *  *  *  he  was  com- 
pelled to  stop  by  tbe  defendants;  that  the 
agreement  made  between  him  and  the  de- 
fendants was  broken  and  repudiated  by  the 
defendants  without  fault,  on  his  part,  and 
that  full  performance  of  the  contract  was 
prevented  by  the  defendants,"  and  "no  pay- 
ments of  any  kind  have  ever  been  made  by 
the  defendants  to  the  plaintiff,  and  nothing 
of  value  other  than  tbe  use  and  enjoyment  of 
the  premises  and  utensils  have  ever  been 
received  by  tbe  plaintiff  from  tbe  defend- 
ants." It  further  appears  that  during  this 
time  he  made  the  payments  called  for  by  the 
contract  In  the  litigation  that  followed  to 
recover  the  money  paid  it  was  held  that  tbe 
plaintiff  could  not  prevail,  for  the  reason 
that  he  could  not  rescind  the  contract,  as  it 
was  impossible  for  him  to  return  the  benefit 
received.  Nor  could  the  action  be  maintain- 
ed to  recover  what  he  had  paid;  for.  If  tbe 

f  1.  Bee  Work  and  Labor,  voL  SO,  Cent.  Dig.  1 1. 
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Ksontnict  was  oral,  and  wltbln  the  statute  of 
frands,  and  it  bad  been  broken  by  tbe  de- 
fendants, yet  tbe  statute  had  not  been  plead- 
ed, and,  nntll  this  defense  had  been  interpos- 
ed, tbe  contract  could  be  enforced,  and  an 
action  would  not  Ue  to  recover  the  consid- 
eration. De  Montague  r.  Bacharach  et  al., 
181  Mass.  256,  258,  63  N.  E.  435.  Following 
■  this  decision,  the  plaintiff  then  brought  a 
second  action  to  recover  damages  for  breach 
of  the  contract,  to  which  the  defendants,  by 
demurrer,  set  up  the  defense  that  it  was 
within  the  prohibition  of  the  statute  of 
frauds.  But  no  further  steps  were  takeq, 
and  the  plaintiff  then  proceeded  to  try  again 
the  first  suit,  wlilch  is  the  case  now  before 
us. 

The  pleadings,  so  far  as  they  are  material, 
consist  of  a  count  on  an  account  annexed 
of  47  items,  to  which  the  answer  is  a  gen- 
eral denial,  and  it  Is  admitted  by  the  plain- 
tiff that  of  these  all  but  11  are  for  payments 
made  by  him  under  the  contract.  In  the 
bill  of  exceptions  no  reasons  are  stated  on 
which  the  ruling  that  the  plaintiff  could  not 
recover  was  given.  The  Inference,  however, 
is  that  the  evidence  offered  was  excluded, 
and  a  verdict  finally  ordered  on  the  plain- 
tiff's evidence,  because  It  was  open  to  the 
defendants  under  their  answer  to  assert  that 
he  had  failed  to  prove  that  any  of  these  items 
constituted  a  cause  of  action,  as  they  were 
covered  by  an  express  contract.  Rodman  v. 
Guilford,  112  Mass.  405;  Macdonald  v.  Sar- 
gent, 171  Mass.  402,  51  N.  B.  17.  Up  to  this 
point  ot  the  trial,  whenever  reached,  there 
was  no  occasion  for  the  plaintiff  to  prove 
that  the  defendants  had  resorted  to  the  stat- 
ute; but  when  it  appeared  that  this  part  of 
the  declaration  was  covered  by  the  contract 
then  he  was  obliged  either  to  amend  by  de- 
claring on  the  contract  itself,  if  it  was  still 
In  force>  or  submit  to  a  verdict  to  this  ex- 
tent In  tbeir  favor.  Instead  of  amending,  he 
sought  to  prove  that  they  had  avoided  the 
contract  by  setting  up  this  defense  in  the 
suit  on  the  agreement  Mullaly  v.  Austin, 
97  Mass.  80,  33;  De  Montague  v.  Bacharach, 
ubi  supra.  For  this  purpose  the  plaintiff  of- 
fered in  evidence  the  writ  and  pleadings  in 
that  case,  which  were  excluded  on  the  ob- 
jection of  the  defendants,  who  now  Insist 
that  it  was  not  open  to  the  plaintiff  to  show 
a  resort  by  them  to  the  statute,. unless  plead- 
ed In  the  suit  on  trial.  They  further  claim 
that  this  evidence  was  Incompetent  as  proof 
that  they  had  availed  themselves  of  such  a 
defense  in  the  second  suit 

It  has  been  held  that  the  statute  cannot  be 
relied  on  unless  pleaded  (Middlesex  Ck>m- 
pany  v.  Osgood,  4  Oray,  447;  Graff  am  v. 
Pierce,  143  Mass.  386,  8  N.  E.  819;  Brown 
T.  Magorty,  156  Mass.  209,  30  N.  B.  1021), 
and  the  better  practice  is  undoubtedly  to 
declare  at  the  same  time  not  only  on  the 
contract,  but  also  upon  the  appropriate  com- 
mon count  If  this  defense  is  anticipated. 
Yet  a  general  denial,  where  the  latter  alone 


Is  used,  placed  tbe  burden  of  proof  on  the 
plaintiff,  who  could,  under  an  account  an- 
nexed. Introduce  the  contract  that  had  been 
repudiated  to  prove  payments  made  by  him 
under  its  terms;  and,  although  it  was  not  in 
issue  on  the  face  of  the  pleadings,  he  could 
not  prove  his  case  without  its  appearing  In 
evidence.  Basford  v.  Pearson,  9  Allen,  887, 
891,  85  Am.  Dec.  764;  Mullaly  v.  Austin,  ubi 
supra;  Fitzgerald  v.  Allen,  128  Mass.  232, 
234.  After  the  former  decision  the  declara- 
tion might  have  been  amended  by  adding  a 
count  covering  the  issue  raised  by  the  sec- 
ond suit  but  the  plaintiff,  at  least  in  the 
absence  of  a  plea  in  abatement,  could  pur- 
sue the  defendants  by  separate  suits  found- 
ed upon  different  legal  conceptions  of  his 
cause  of  action.  If  the  first  suit  had  been 
for  damages  for  breach  of  the  contract.  In- 
stead of  for  money  paid,  and  upon  the  stat- 
ute being  interposed  Judgment  had  been  en- 
tered for  the  defendants,  and  a  second  suit 
had  then  followed  to  recover  the  consider- 
ation, the  last  action  would  not  have  been 
defeated  because  it  did  not  appear  by  the 
pleadings  therein  that  the  defendants  re- 
lied upon  such  a  defense.  In  this  case  the 
order  of  trials  was  reversed,  and  the  plain- 
tiff cannot  recover  without  proving  that  the 
defendants  repudiated  the  contract  by  a  re- 
liance on  the  statute.  But  they  could  not 
prevent  his  recovery  by  simply  omitting  to 
set  up  the  statute  in  their  answer,  as  plead- 
ing such  a  defense  here  would  be  clearly  In- 
appropriate and  mere  surplusage.  After  the 
former  decision,  which  gave  them  the  power 
of  choice  either  to  abide  by  the  contract  or 
to  avoid  It,  an  election  to  avoid,  regularly 
and  properly  pleaded  by  way  of  demurrer  in 
the  second  suit  in  which  this  issue  alone 
arose,  was  sufficient  When  a  suit  at  law  is 
brought  and  prosecuted  in  the  usual  manner, 
tbe  appearance  of  counsel  for  the  defendant 
and  the  preparation  and  filing  of  proper 
pleadings  are  presumed  to  be  regular,  and 
strictly  within  the  scope  of  the  attorney's 
employment  Such  acts,  so  far  as  they  defi- 
nitely fix  the  legal  grounds  of  his  client's 
defense,  must  be  held  to  bind  his  principal, 
at  least  until  it  Is  shown  that  he  acted 
without  authority.  Loomia  v.  New  York, 
New  Haven  &  Hartford  Bailroad  C!o.,  159 
Mass.  35,  44,  34  N.  B.  82;  Currier  v.  Slllo- 
way,  1  Allen,  19;  Gordon  v.  Parmelee,  2 
Allen,  212;  Jones  v.  Howard,  3  Allen,  223, ' 
224.  Until  formally  extended,  the  papers 
offered  in  evidence  were  the  only  record  of 
the  case,  and  showed  that  the  defendants 
had  pleaded  the  statute.  Nor  does  it  ap- 
pear that  after  this  had  been  done  there  was 
any  denial  of  the  apparent  authority  of  their 
counsel,  or  refusal  by  them  to  be  bound  by 
the  action  taken.  Bogle  v.  Chase,  117  Mass. 
273,  275.  The  cases  of  Dennle  v.  Williams, 
135  Mass.  28,  and  Farr  v.  Roulllard,  172 
Mass.  303,  52  N.  E.  443,  on  which  the  defend- 
ants rely  as  authorities  for  the  exclusion  of 
the  evidence,  were  suits  against  a  constable 
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and  the  sureties  on  his  bond  to  enforce  the 
payment  of  a  Judgment  recoyered  against 
him.  To  proTe  that  he  had  acted  by  virtue 
of  his  office,  the  plaintiff  offered  In  evidence 
the  answer  in  the  original  action  In  which 
such  an  allegation  had  been  made.  It  was 
held  that  the  answer  was  not  evidence 
against  the  constable,  as  It  did  not  appear 
that  his  attorney  had  been  particularly  In- 
structed to  make  such  defense.  But  In  nei- 
ther case  was  any  general  rule  formulated 
that  pleadings  signed  by  an  attorney  In  an- 
other suit  were  to  be  held  Inadmissible  for 
any  purpose  In  subsequeift  litigation  between 
the  parties.  In  the  case  at  bar  the  record 
was  not  offered  to  prove  the  truth  of  allega- 
tions of  fact  stated  In  a  pleading,  but  to 
show  the  fact  that  the  defense  of  the  statute 
had  been  set  op  in  the  other  action.  When 
once  taken,  the  plaintiff  had  a  right  to  re- 
gard this  defense  as  expressing  an  uncondi- 
tional act  that  barred  the  maintenance  of 
that  suit,  and  authorized  him  to  treat  the 
agreement  as  unenforceable.  Williams  y. 
Bemls,  108  Mass.  91,  03,  11  Am.  Rep.  318. 
See  Freeman  y.  Foss,  145  Mass.  361,  14  K 
E.  141,  1  Am.  St.  Rep.  467.  In  the  opinion 
of  a  majority  of  the  court  It  was  therefore 
competent  for  him  to  prove  by  the  record  of 
the  subsequent  case  that  the  defendants  had 
pleaded  the  benefit  of  the  statute,  and  the 
exclusion  of  this  evidence  was  wrong. 

If  it  had  been  admitted,  the  plaintiff  would 
have  shown  with  the  accompanying  proof 
that  the  defendants  had  received  payments 
of  money  to  a  large  amount  from  him  nnder 
an  oral  contract  which  they  had  refused  fully 
to  perform,  and  that  could  not  be  enforced  by 
reason  of  the  statute  of  frauds.  Pub.  St. 
1882,  c.  78,  t  1,  el.  S.  They  had  thus  render- 
ed further  performance  by  him  impossible, 
and  there  Is  left  for  discussion  to  what  ex- 
tent he  can  recover  the  payments  made.  Al- 
though the  contract  had  been  repudiated 
while  in  the  course  of  performance,  and  there 
was  only  a  partial  failure  of  consideration, 
it  was  not  taken  out  of  the  statute,  and  he 
could  not  maintain  an  action  at  law  for  dam- 
ages. Kidder  v.  Hunt,  1  Pick.  328,  11  Am. 
Dec.  183;  Thompson  y.  Gould,  20  Pick.  134, 
138;  Hill  v.  Hooper,  1  Gray,  131,  133;  Marcy 
v.  Marcy,  9  Allen,  8, 12.  See  Bassett  y.  Per- 
clval,  5  Allen,  846,  347.  As  the  benefit  of  the 
statute  Is  not  waived,  and  the  contract, 
though  partly  executed,  thus  becomes  unen- 
forceable, so  the  extent  to  which  it  has  been 
performed  affects  only  the  measure  of  re- 
covery. The  defendants  were  at  liberty  to 
fully  perform,  but  by  choosing  to  stop  with  a 
partial  performance,  and  then  resorting  to 
the  statute,  they  cannot  retain  the  entire  con- 
sideration which  was  paid  to  them  on  the 
basis  of  a  full  performance,  unless  It  ap- 
pears that  the  plaintiff  has  received  an  equiv- 
alent for  the  benefit  conferred  upon  them. 
Dlz  y.  Marcy,  116  Mass.  416,  417,  and  cases 
cited;  Miller  v.  Roberts,  169  Mass.  134,  47 
N.  B.   685.    See,    also,   in   this  connection, 


Rlley  y.  Williams,  123  Mass.  506;  Kelley  v. 
Thompson,  181  Mass.  122,  124,  63  N.  B.  332. 
If  the  plaintiff,  though  not  in  default,  cannot 
enforce  the  contract  itself,  but  must  declare 
on  one  of  the  common  counts,  or  on  an  ac- 
count annexed,  in  order  to  recover  the  mon«y 
paid,  he  may  not  be  able  to  recover  the  en- 
tire amount  A  Jury  might  find  that  he  de- 
rived some  benefit,  at  least,  from  the  privi- 
lege which  he  was  allowed  to  enjoy  for  near- 
ly a  year.  While  the  defendants  must  com- 
pensate him  for  any  benefit  they  have  re- 
ceived, yet  this  Is  ascertained  after  deducting 
the  value  of  what  he  has  already  obtained, 
and  may  result  in  their  favor,  if  it  Is  found 
to  be  sufficient  to  offset  what  be  had  paid. 
Or  they  may  be  required  to  return  the  whole^ 
or  a  part,  of  the  money  paid' to  them.  He 
is  entitled,  therefore,  to  maintain  his  action 
as  to  the  items  that  Include  this  sum  for  the 
purpose  of  determining  this  question,  and 
the  defendants  cannot  rely  upon  a  contract 
which  they  have  avoided  as  a  bar  to  such 
an  accounting.  Williams  v.  Bemis,  ubi  su- 
pra; White  y.  Wleland,  100  Mass.  291;-Dlx 
v.  Marcy,  ubl  supra;  Dowling  v.  McKenney, 
124  Mass.  478,  481;  Fitzgerald  v.  Allen,  ubl 
supra;  Freeman  v,  Foss,  ubi  supra;  Kelley 
y.  Thompson,  ubi  supra. 

It  is  also  plain  that  the  evidence  offered  by 
the  plaintiff,  and  excluded,  that  the  privilege 
of  carrying  on  the  restaurant  was  worthless 
unless  the  defendants  paid  the  percentage  on 
liquor  sold,  which  they  had  not  done,  became 
relevant  and  admissible,  as  It  tended  to  prove 
the  value  of  their  partial  performance  of  the 
agreement  Dlx  v.  Marcy,  ubl  supra:  Dow- 
ling V.  McKenney,  ubl  supra. 

This  leaves  for  consideration  the  remainder 
of  the  declaration,  which,  with  the  exception 
of  Item  45,  is  composed  of  items  36  to  47,  in- 
clusive, and  of  these  all  but  two  are  for  mon- 
ey paid  by  the  plaintiff  on  account  of  electric 
lighting  and  repairs  of  electrical  apparatus 
and  fixtures.  But  as  he  was  content  to  leave 
them  with  no  evidence  to  support  hia  conten- 
tion that  the  defendants  were  liable  to  r^ay 
him,  a  verdict  on  these  items  in  their  favor 
was  rightly  ordered. 

In  item  46  he  seeks  to  recover  disburse- 
ments for  additional  domestic  service,  and  in 
item  47  for  the  value  of  labor  either  fnmlsb- 
ed  or  performed  by  him  in  superintendence, 
nnder  requests  made  at  different  times  by 
the  defendants,  and  upon  their  complaint  that 
customers  who  desired  llqucn*  were  not  served 
promptly.  From  the  plalntllTs  nncontradlct- 
ed  evidence  it  could  have  been  found  that  the 
sale  of  liquors  in  connection  with  the  busi- 
ness of  the  restaurant,  though  of  benefit  in 
retaining  a  class  of  customers  that  othei^ 
wise  might  not  have  patronized  him,  was  of 
greater  profit  to  the  defendants.  If  an  ex- 
amination of  the  whole  case  makes  it  obvious 
that  both  parties  from  the  beginning  contem- 
plated that  the  business  of  esnh  should  be 
managed  with  a  proper  regard  for  the  suc- 
cess of  the  other,  yet  in  conducting  tbe  ret- 
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tanrant  tbe  retentloli  and  tncreaBe  of  tbls 
patronage. may  have  been  of  greater  impor- 
tance to  the  defendants  than  to  blm.  Under 
such  conditions.  If  do  Increase  of  help  In  his 
branch  of  the  enterprise  was  required,  but  at 
tbe  request  of  the  defendants,  and  to  facili- 
tate and  increase  their  traffic,  he  employed 
and  paid  an  additional  servant,  who  worked 
at  tbe  bar,  preparing  Uquor  to  be  served  and 
drank  In  the  restaurant,  wh6n  such  service 
should  have  been  rendered  by  them,  and  In 
response  to  a  demand  made  for  payment 
they  did  not  deny  liability,  but  promised  an 
adjustment  of  liis  claim,  a  contract  to  pay 
for  the  service  shown  lay  this  Item  could 
fairly  be  foond.  At  least,  the  question 
whether  such  a  contract  had  been  proved 
should  have  been  submitted  to  the  Jury.  The 
labor  performed  and  furnished  nnder  Item  47 
was  voluntary,  and  no  express  or  Implied 
promise  to  pay  therefor  appears,  and  the  ver- 
dict on  this  Item  must  stand.  Gassett  t. 
Glazier,  16S  Mass.  4TS,  480,  43  N.  B.  198,  and 
cases  cited.  See  Devlne  v.  Mniphy,  168 
Mass.  249,  251,  46  N.  B.  1066. 

Tbe  exceptions  must  be  sustained,  and  a 
new  trial  ordered  on  all  the  Items  covered  by 
the  contract,  and  also  on  Item  46,  and  they 
are  overruled  as  to  the  other  items. 

Bo  ordered. 


(187  UsM.  197) 

MERRILL  V.  PRESTON  et  al. 

(Supreme  Judicial   Ooort  of   Massachusetts. 
Suffolk.    Jan.  5,  1905.) 

DKEDS  —  OOnSTBUOnOH  —  TECHHICUI.  WORDS  r- 
EEISS  AT  UlW. 

1.  The  widow  and  only  child  of  a  decedent 
created  a  trust  for  the  benefit  of  the  decedent's 
brothers  and  sisters.  The  deed  provided  that 
the  income  of  certain  shares  of  the  fond  should 

go  to  each  of  deceased's  brothers  and  to  two  of 
is  sisters  for  their  lives,  and  at  the  death  of 
any  beneficiarv  one-half  of  his  or  her  share 
should  be  divided  among  his  or  her  issue  "then 
livine,"  and  in  default  of  issue  should  revert  to 
the  donors  or  their  heirs  at  law.  The  remain- 
ing ninth  of  the  fund  was  devoted  to  the  bene- 
fit of  a  remaining  sister  of  deceased  for  life,  and 
at  her  death  a  part  thereof  was  to  be  oonveved 
to  a  certain  person  "if  then  living,  but,  if  then 
deceased,  to  ais  heirs  at  law."  Held,  that  the 
words  "heirs  at  law"  hi  the  clause  last  quoted, 
referred  to  those  who  ware  sach  at  the  time  of 
the  death  of  the  ancestor  there  meutionsd,  and 
not  to  those  surviving  at  the  period  of  distribu- 
tion. 

Case  Reserved  from  Probate  C!ourt,  Suffolk 
County;   Henry  K.  Braley.  ;^dge. 

Petition  by  one  Merrill,  itrnstee,  against 
one  Preston  and  others,  for  tbe  distribution 
of  a  portion  of  a  trust  fund.  In  the  Supreme 
Court,  on  appeal  from  a  decree  of  the  probate 
court,  the  case  was  reserved  t^y  a  single  Jus- 
tice for  tbe  determination  of  the  fnii  court 

Moees  P.  White  and  Howard  K.  Brown,  toe 
Geo.  D.  Edmands.  Edwin  6.  Mclnnes,  tm 
Alonzo  B.  Preston  and  Eliza  L.  Kendall. 
Frank  B.  Newton,  tor  Sarah  A.  Harris. 


HAMMOND,  J.  The  part  of  the  trust  deed 
now  presented  for  Interpretation  directs  the 
trustee  to  pay  the  net  Income  of  one-ninth  of 
the  trust  fond  to  Frances  Maria  Preston,  and 
at  her  decease  to  convey  this  ninth  "one- 
third  thereof  to  said  Sarah  8.  Preston  if  then 
living,  but  if  then  deceased  to  her  heirs  at 
law,  and  the  other  two-thirds  thereof  to  the 
said  Horatio  W.  Preston,  if  then  living,  but 
if  then  deceased  to  his  heirs  at  law."  The 
precise  question  is  whether  the  words  "heirs 
at  law,"  as  applicable  to  the  estate  of  Ho- 
ratio, are  to  be  determined  as  of  the  time  of 
bis  death  or  of  the  death  of  the  life  bene- 
ficiary. It  already  hfCs  bepu  decided  by  this 
court  that  the  term  "heirs  at  law"  in  this 
deed,  so  far  as  applicable  to  the  estate  of 
Horatio,  designates  those  persons  who  would 
inherit  bis  land  by  the  general  rules  of  de- 
scent, and  that  under  those  rules,  as  well  by 
the  law  of  Maryland,  where,  at  the  time  of 
bis  death,  he  was  domiciled,  as  by  die  law  of 
Massachusetts,  his  mother,  Sarah  S.  Preston, 
who  survived  him,  was  bis  sole  heir  at  law ; 
and  tliat  John  A.  Preston,  one  of  the  bene- 
ficiaries for  life,  having  died,  she,  as  such 
heir,  was  entitled  to  receive  the  part  of  tbe 
trust  fnnd  then  payable  to  the  heirs  of  Ho- 
ratio. Merrill  v.  Preston,  135  Mass.  451.  It 
Is  to  be  observed  that  at  tbe  tin^e  of  that 
decision  the  mother,  who  was  sole  beie  at 
law  of  Horatio  at  the  time  of  bis  death, 
was  still  living,  and  hence  the  question  now 
before  us  was  not  Involved  in  tbe  decision. 
The  clause  in  question  cannot  be  taken  out 
of  its  setting,  but  must  be  construed  in  tbe 
light  of  the  general  pnrjHJses  and  language  of 
the  whole  deed.  Tbe  donees  were  the  widow 
and  only  child  of  Joshua  P.  Preston,  de- 
eeased.  They  each  had  received  from  his  es- 
tate considerable  property,  and  they  bad 
"formed  the  design  to  make  provisions  for 
the  benefit  or*  two  of  his  brothers  and  three 
of  bis  Bisters ;  and  accordingly  this  deed  was 
made.  Brlefiy  summarized,  tbe  deed  created 
a  trust  fund,  to  which  the  widow  contribut- 
ed one-third  and  the  son  two-thirds,  the  net 
income  of  two-ninths  of  which  was  to  go  to 
each  of  the  deceased's  brothers  and  to  each 
of  his  two  sisters  Sarah  and  Eliza,  and  the 
income  of  the  remaining  one-ninth  to  his  sis- 
ter Frances,  during  their  respective  lives.  As 
to  the  two-ninths  set  apart  for  the  benefit 
of  each  brother,  it  was  provided  that  upon 
the  death  of  tbe  life  beneficiary  one-half,  and, 
If  be  left  no  issue  surviving,  then  the  whole, 
of  It  was  to  go  to  tbe  heirs  at  law  of  the 
donors,  in  tbe  same  proportion  as  that  in 
which  they  contribnted;  but,  in  case  there 
were  Such  issue  surviving,  then  one  half 
should  go  to  such  issue  and  the  other  half 
only  to  the  grantors.  A  similar  provision 
was  made  as  to  the  two-ninths  set  apart  for 
each  of  the  two  sisters  Sarah  and  Eliza.  As 
to  the  one-ninth  set  apart  for  Frances,  the 
whole  was  to  go  at  her  decease  to  the  donors 
or  their  heirs.  It  is  a  fair  Inference  from 
tbe  deed  that  this  change  was  made  In  ref- 
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erence  to  tills  ooe-ntntb  because  she  was 
unmarried,  and  from  age  or  otherwise  not 
Ukely  to  have  Issue,  even  If  she  should  marry. 
In  this  way  the  donors  set  aside  a  certain 
portion  of  their  property  for  the  support  of 
these  brothers  and  sisters  of  Joshua  P.  Pres- 
ton, Intending  that  at  least  a  part,  and  possi- 
bly the  whole,  of  it  at  the  respective  deaths 
of  the  life  beneficiaries  should  revert  to  them, 
the  donors.  If  then  living,  and,  if  not,  then 
to  their  heirs.  Moreover,  so  far  as  respect- 
ed the  life  benefldarles,  the  trust  was  what 
is  commonly  called  a  "spendthrift  trust" 
Neither  the  Interest  nor  the  principal  could 
be  reached  by  their  creditors.  In  a  word,  a 
part  of  the  estate  of  each  donor  was  to  be 
separated  from  the  rest,  and  devoted  to  this 
trust,  and  when  the  object  of  the  diversion 
should  be  accomplished  it  was  to  be  return- 
ed to  their  heirs  at  law.  The  central  idea  of 
the  scheme  bad  reference,  not  to  a  classifica- 
tion of  the  property  of  the  donors,  nor  of 
their  heirs,  but  to  the  pecuniary  benefit  of 
certain  relations  of  the  deceased  husband 
and  father. 

Coming  now  to  the  special  language  of  the 
deed,  we  find  that  the  deed  Is  well  drawn, 
and  it  is  evident  that  the  minds  of  the  donors 
were  directed  many  times  to  the  question 
whether  at  the  various  times  of  the  distribu- 
tion of  parts  of  the  principal  of  the  fund 
the  dlstrlbutioii  shall  be  made  to  a  whole 
class  or  only  to  the  survivors  of  the  class. 
For  instance,  as  to  the  two-ninths  set  apart 
for  the  benefit  of  each  of  the  two  brothers, 
the  deed  provides  that  at  the  decease  of  ei- 
ther brother  the  trustee  shall  divide  one-half 
of  said  two-ninths,  being  one-ninth,  "into  as 
many  equal  shares  as  there  shall  be  dill- 
dren  of  him  then  living,  or  deceased  leaving 
Issue  then  living,"  and  shall  "apportion  and 
convey  one  of  said  shares  to  each  of  said 
children  then  living,  and  one  to  the  child 
or  children  then  living  of  each  deceased  child 
aforesaid,  equally  to  be  divided  between  them 
if  more  than  one."  So  far  the  minds  of  the 
donors  have  been  fixed  upon  the  one-ninth 
which  shall  go  to  the  issue  of  the  beneficiary, 
and  the  conclusion  reached  is  that  the  prin- 
cipal of  that  one-ninth  shall  go,  not  as  a 
vested  interest  to  the  whole  issue  of  the  life 
beneficiary,  but  as  a  contingent  Interest  only 
to  those  who  may  be  living  at  the  time  of 
his  death.  And  all  this  is  expressed  clear- 
ly in  apt  language.  With  this  thought  fresh 
in  their  minds,  the  donors  proceed  to  the  di- 
rections for  the  other  one-ninth.  As  to  this 
(and  as  to  the  first  one-ninth  If  the  life 
ben^dary  leaves  no  issue  surviving  him) 
the  trustee  Is  to  ccmvey  one-third  part  to 
the  donor,  Sarah,  if  then  living,  but,  if  then 
deceased,  to  her  heirs  at  law,  and  two- 
thirds  to  Horatio,  If  then  living,  but,  if 
then  deceased,  to  his  heirs  at  law.  The 
same  question  which  had  arisen  as  to  the 
issue  of  the  life  beneficiary,  namely,  as  to 
whether  the  distribution  of  the  one-ninth 
Uiould  be  confined  to  those  living  at  the 


time  of  the  distribution,  arose.  In  substance, 
when  the  donors  came  to  desig:nate  what 
heirs  of  Horatio  should  take  lii  case  be 
should  not  be  living  at  the  time  of  the  dis- 
tribution. In  the  case  of  the  Issue,  they  only 
were  to  take  who  were  living  at  the  time  of 
the  distribution.  In  the  case  of  the  hdis 
at  law  of  the  respective  donors,  no  such 
limitation  is  expressed.  The  sharp  contrast 
between  the  two  clauses  in  this  respect  is 
significant,  and  is  entiUed  to  much  weight 
It  seems  to  us  highly  improbable  that,  if 
the  intention  was  that  the  term  "heirs  at 
law"  should  mean  only  those  surviving  at 
the  time  of  the  distribution,  the  donors, 
whose  minds  had  Just  been  ^arply  drawn 
to  the  expression  of  a  similar  intention 
with  reference  to  the  Issue  of  a  life  bene- 
ficiary, and  had  clearly  expressed  It,  should 
have  failed  to  express  the  Intention  In  lan- 
guage equally  clear,  especially  whrai  It  Is 
considered  that  the  general  rule  Is  that  the 
ta:m  "heirs  at  law"  designates  those  who 
are  such  at  the  time  of  the  death  of  the 
ancestor.^  The  same  remarks  are  applica- 
ble to  similar  language  used  in  that  part 
of  the  deed  which  makes  provision  for  the 
two  sisters  Sarah  and  Eliza.  The  language 
with  reference  to  the  one-ninth  set  apart 
for  Frances  Is  different,  it  Is  true,  in  that  it 
contains  no  provision  for  distribution  among 
her  issue,  but,  as  before  remarked.  It  is 
fair  to  infer  that  this  dlfCerence  in  language 
was  due  to  the  expectation  that  she  would 
leave  no  Issue.  And,  in  any  event.  It  Is  not 
reasonable  to  suppose  that  the  term  "heirs 
at  law"  was  used  in  any  different  sense 
in  this  part  of  the  deed  than  in  the  part 
relating  to  her  brothers  and  sisters. 

In  view  of  the  predominant  central  pur- 
pose of  the  donors  in  creating  this  fund  as 
expressed  in  the  deed,  the  sharp  contrast 
between  the  language  designating  the  Is- 
sue of  a  beneficiary  who  are  to  take  at  a 
time  of  distribution  and  that  designating 
the  heirs  of  the  donors  who  are  to  take  at 
such  a  time,'  and  of  the  general  principle 
of  interpretation  that,  in  the  absence  of 
anything  to  the  contrary,  the  term  "hdrs  at 
law"  designates  those  who  are  such  at  the 
time  of  the  death  of  the  ancestor,  and  of 
the  absence  of  anything  expressly  leading 
to  a  contrary  Interpretation,  a  majority  of 
the  court  are  of  opinion  that  In  the  clause 
relating  to  the  distribution  of  the  one-ninth 
set  apart  for  Frances,  which  Is  the  only 
clause  now  before  us,  the  heirs  at  law  of 
Horatio  are  to  be  determined  as  of  the  time 
of  his  death.  The  ease  Is  clearly  distin- 
guishable from  Wason  v.  Ranney,  167  Mass. 
159,  45  N.  E.  85.  upon  which  the  respondents 
rely.  For  cases  in  our  own  Reports  bear 
ing  upon  the  general  rule  as  to  the  meaning 
of  the  term  "heirs  at  law,"  see  Ohilds  v. 
Russell,  11  Mete.  16;  Abbott  v.  Bradstreet 
3  Allen,  587,  and  cases  therein  cited;  Heard 
V.  Read,  169  Mass.  216,  47  N.  E.  778,  and 
cases  therein  cited.    The  result  is  that  the 
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petitioner,  Edmands,  the  sole  surviving  ex- 
ecutor of  the  will  of  Sarah  S.  Preston,  who 
was  the  sole  heir  at  law  of  her  son,  Hora- 
tio, at  the  time  of  his  decease,  Is  entitled 
to  receive  as  such  executor  the  part  payable 
to  the  heirs  of  Horatio.  The  decree  of  the 
probate  court  was  correct 
Decree  affirmed. 


(1S7  Mass.  150) 

CITY  OF  HAVERHIEiIi  ▼.  OITY  OP  BIARL- 
BOKOUGH. 

(Supreme  Judicial  Court  of  Massachnsetts. 
Essex.     Jan.  4,  1905.) 

HEALTH — CONTAGIOUS  DIBKASES— CABB  01"  PAU- 
PEBS — LIABILITT  OP  TOWN  OP  SBTTLKMEN1>— 
STATUTES — CONSTBUCnON — PBOSPKOTIVK  OP- 
KEATION— APPXAIr— PBOCEDUBE. 

1.  Under  Rev.  Laws,  c.  173,  §§  105-110,  au- 
thorizing exceptions  by  any  party  aggrieved  by 
any  ruling  or  judgment  of  the  court,  exceptions 
may  be  taken  to  rulings  of  law  made  upon 
the  trial  of  a  cause  upon  an  agreed  statement  of 
facts;  but  since  neither  the  court  of  the  first 
instance  nor  the  Supreme  Judicial  Court  can 
draw  inferences  of  fact  when  the  agreed  state- 
ment does  not  give  that  power,  and  the  final  de- 
cision to  be  rendered  on  the  agreed  facts  fol- 
lows as  a  matter  of  law,  and  as  material  ques- 
tions of  law  are  open  upon  appeal,  and  inmia- 
terial  errors  are  no  ground  for  a  reversal,  the 
proper  practice  Is  not  to  take  exceptions,  but 
to  appeal. 

2.  Rev.  Laws,  a  8,  8  5,  cl.  23,  provides  that  in 
construing  statutes  the  word  town"  includes 
"city."  Chapter  75,  §  42,  provides  that,  if  a 
disease  dangerous  to  the  public  health,  breaks 
out  in  a  town,  the  board  of  health  may  cause 
any  sick  or  infected  person  to  be  removed  to  a 
hospital,  or  may  leave  him  in  the  house  where 
he  is.  Section  66  provides  that,  in  cases  of 
smallpox,  patients  shall  not  be  removed  from 
their  homes,  except  in  cases  in  which,  in  the 
opinion  of  the  board  of  health  and  the  attend- 
ing physician,  the  cases  cannot  be  properly  iso- 
lated In  the  houses  where  the  patients  reside. 
Section  40  provides  that  each  city  shall  estab- 
lish one  or  more  isolation  hospitals  for  the  re- 
ception of  persons  having  smallpox,  and  subjects 
towns  refusing  to  comply  to  a  penalty.  Sec- 
tion 34  provides  that  expenses  incurred  by  a 
town  for  the  preservation  of  the  public  health 
may  be  recovered  in  an  action  of  contract. 
Section  57  provides  that  reasonable  expenses 
incurred  by  the  Iroard  of  health  in  providing  for 

gersons  infected  with  smallpox  shall  be  paid 
y  such  person,  his  parents  or  master,  if  able; 
otherwise  by  the  town  in  which  he  has  a  legal 
settlement  Held,  that  the  failure  of  a  city  to 
establish  an  isolation  hospital,  or  its  failure  to 
remove  persons  infected  with  smallpox  to  a 
bospital,  does  not  preclude  it  from  recovering 
expenses  incurred  on  behalf  of  such  persons 
from  the  dty  where  they  have  their  legal  resi- 
dence. 

3.  Under  Rev.  Laws,  e.  75,  i  57,  providing 
that  reasonable  exi>enses  incurred  by  the  board 
of  health  in  caring  for  persons  infected  with 
smallpox  shall  be  paid  by  such  person,  his  par- 
ents or  master,  if  able,  otherwise  by  the  town 
in  which  he  has  a  legal  settlement,  a  sum  paid 
to  a  physician  as  wages  for  services  during  the 
time  that  he  was  actually  in  attendance  on  a 
smallpox  patient,  and  for  two  weeks'  quaran- 
tine thereafter,  is  to  be  regarded  as  an  expense 
incurred  in  providing  medical  attendance  for  the 
patient  and  Is  recoverable. 

4.  But  expenses  for  services  of  policemen  sta- 
tioned to  enforce  the  quarantine  of  the  houses, 

f  4,  See  HealUj,  vol.  25,  Cent  Dig.  {  14, 
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and  for  supplies  for  other  persons'  not  ill,  fur- 
nished because  they  were  quarantined  in  the 
same  building  with  smallpox  patients,  are  in- 
curred in  the  preservation  of  the  public  health, 
and  are  not  recoverable. 

5.  It  is  to  be  presumed,  nnless  the  contrary 
appears,  that  the  operation  of  a  statute  is  to  be 
prospective,  and  that  it  is  not  to  affect  trans- 
actions  already   passed. 

6.  Rev.  Laws,  c.  75,  {  54,  provides  that  ex- 
penses incurred  by  a  town  for  the  preservation 
of  the  public  health,  which  are  recoverable  of  a 
private  person  or  corporation,  may  be  recovered 
in  an  action  of  contract  Section  57  provides 
that  reasonable  expenses  incurred  by  the  board 
of  health  in  making  provision  for  a  person  in- 
fected with  a  disease  dangerous  to  the  public 
health  shall  be  paid  by  such  person,  his  parents 
or  master,  if  able;  otherwise  by  the  town  in 
which  he  has  a  legal  settlement  Other  provi- 
sions relative  to  hospitals  and  dangerous  dis- 
eases are  to  be  found  in  sections  3^-58,  indu- 
sive,  of  the  same  chapter.  St.  1902,  p.  150,  c. 
206,  provides  that  cities  and  towns  having  isola- 
tion hospitals  may  receive  persons  from  adjoin- 
ii^  towns,  and  amends  sections  46  of  chapter 
75,  relative  to_  the  Issuance  of  warrants  to  re- 
move persons  infected  with  contagious  diseases, 
etc.  St  1902,  p.  156,  c.  213,  1  1,  contains 
practically  the  same  provisions  as  section  57, 
supra,  but  adds  to  sncn  section  provisions  rela- 
tive to  the  approval  of  bills  for  expenses  incur- 
red in  aiding  paupers  by  the  city  or  town  in 
whidi  such  i>er8ons  have  a  legal  settlement 
Section  3,  p.  157,  repeals,  without  any  saving 
clause^  said  section  57.  Held,  that  chapter  213, 
p.  156,  is  prospective  in  operation,  and  has  no 
effect  on  the  mode  of  procedure  in  case  of  an  ob- 
ligation, existing  at  the  time  of  its  passage,  in 
favor  of  one  town  against  another,  for  the  care 
by  the  former  of  patients  having  a  settlement 
in  the  latter. 

BbcceptioDS  from  Superior  Court  Sissex 
County;  Lemuel  Le  B.  Holmes,  Judge. 

Action  of  contract  by  the  city  of  Haver- 
hill against  the  dty  of  Marlborough.  There 
was  a  finding  for  plaintiCt,  and  defendant 
excepts.    Exceptions  overruled. 

Essex  S.  Abbott  City  Sol.,  for  plaintiff. 
Jas.  W.  McDonald,  for  defendant 

BARKER,  J.  The  expenses  for  which 
repayment  Is  sought  were  incurred  by  the 
city  of  Haverhill  in  consequence  of  the 
falling  lU  with  smallpox  within  Ita  limit  of 
two  persous  whose  settlement  was  in  Mail- 
borough.  The  expenses  were  incurred  be- 
tween February  27,  1902,  and  the  5th  day 
of  the  following  April. 

In  the  lower  court  the  case  was  tried 
without  a  jury  upon  the  pleadings  and  an 
agreed  statement  of  facts,  and  a  finding  was 
made  for  the  plaintiff  In  respect  of  a  part 
only  of  the  items  declared  for.  Both  par- 
ties appealed  to  this  court,  and  the  defend- 
ant filed  also  a  bill  of  exceptions.  The 
agreed  statement  of  facta  gave  the  court  no 
power  to  draw  Inferences  of  fact  For  this 
reason  the  plaintiff  contends  that  the  de- 
fendant had  no  right  of  exception.  But  rul- 
ings of  law  made  upon  the  trial  of  a  cause 
upon  an  agreed  statement  of  facts  are  rul- 
ings by  which  either  party  to  the  cause 
may  be  aggrieved,  and  the  right  to  allege 
and  prosecute  such  exceptions  Is  conferred 
by  statute.    ReT.  Laws,  c.  178,  K  105-lia 
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But  In  cases  like  the  present  It  Is  wbfdly 
aselesB,  and  therefore  bad  practice,  to  pros- 
ecnte  exceptions,  for  the  reason  that  no  re- 
lief can  be  given  to  the  excepting  party 
upon  his  bill  of  exceptions  which  would 
not  be  open  to  him  upon  an  appeal  merely. 
Neither  the  court  of  first  Instance  nor  this 
court  can  draw  Inferences  of  fact  when  the 
agreed  statement  has  no  clause  giving  that 
power.  The  final  decision  In  such  a  case  la 
that  required  as  a  matter  of  law  by  the 
application  of  correct  principles  of  law  to 
the  facts  agreed.  All  questions  of  law  ma- 
terial to  the  decision  are  therefore  open 
upon  the  appeal,  and,  if  the  court  below 
has  made  an  erroneous  ruling  upon  a  ques- 
tion of  law  not  material  to  fhe  decision, 
the  error  furnishes  no  ground  for  a  reversal 
of  the  Judgment,  and  It  Is  useleas  to  ask  ns 
to  revise  it  upon  exceptions.  See  Rand  v. 
Hanson,  154  Mass.  87,  91,  28  N.  B.  6,  12  I* 
R.  A.  674,  26  Am.  St  Rep.  210;  Norton  T. 
Brookllne,  181  Mass.  360,  364,  6S  N.  B.  930. 

When  tile  expenditures  of  the  plaintiff  be- 
gan, on  February  27,  1902,  Its  power  and 
duty  to  Incur  them,  and  Its  right  to  recover 
on  account  of  them,  were  regulated  by  the 
provisions  concerning  hospitals  and  danger- 
ous diseases  contained  In  Rev.  Laws,  c. 
7S,  t§  8&-67:  the  duty  of  repayment  being 
Imposed  by  section  57,  and  the  right  of  ac- 
tion being  conferred  upon  the  municipality 
by  section  54.  Before  the  expenditures  had 
been  completed,  on  April  5,  1902,  the  Legis- 
lature had  enacted  St.  1902,  p.  156,  c.  213, 
which  took  effect  on  March  26,  1902. 

The  defendant  contends  that  the  plaintiff 
can  take  nothing  by  its  snlt,  because  it  had 
not  established  an  Isolation  hospital.  In  ac- 
cordance with  the  provisions  of  Rev.  Laws, 
c.  75,  {  40,  and  also  because  the  persons  111 
with  smallpox  were  not  removed  to  a  hos- 
pital, but  were  kept  In  the  dwelling  where 
they  fell  ilL  We  think  these  contentions 
unsound.  In  the  first  place,  section  40, 
which  provides  that  "each  city  shall  estab- 
lish and  be  constantly  provided,  within  Its 
limits,  with  one  or  more  Isolation  hospitals 
for  the  reception  of  persons  having-  small- 
pox or  any  other  disease  dangerous  to  the 
public  health,"  provides  its  own  penalty, 
which  Is  a  forfeiture  of  not  more  than  $(>00 
for  each  refusal  or  neglect  to  comply  with 
the  provisions  of  the  section  upon  request 
of  the  State  Board  of  Health,  and  does  not 
enact  that  all  persons  ill  with  smallpox, 
or  any  such  persons,  shall  be  treated  in  such 
hospitals  and  not  elsewhere.  In  the  next 
place,  under  the  provisions  of  section  42, 
which,  under  Rev.  Laws,  c.  8,  |  5,  cl.  23, 
we  construe  to  apply  to  cities.  It  was  within 
the  power  of  the  proper  officers  of  the  plain- 
tiff either  to  remove  the  persons  who  had 
fallen  ill  to  a  hospital,  or  to  care  for  them  in 
the  house  where  they  resided;  nor  could  the 
persons  lawfully  be  removed  to  any  hospital 
unless,  in  the  opinion  of  the  plaintiffs  board 
of  health  and  of  the  attending  physician. 


the  case  could  not  be  Isolated  pnqtojy  In 
the  house  where  the  patients  resided.  Ber. 
Laws,  c.  75,  §  56. 

The  expenses  for  which  the  plaintiff  seeks 
to  recover  are  of  several  classes,  one  only 
of  which  was  allowed  for  In  the  finding  for 
the  plaintiff  in  the  court  below.  The  ex- 
penses so  allowed  were  for  the  services  of 
a  physician,  medicines,  household  supplies, 
and  rent  of  the  house.  The  only  question 
raised  by  the  defendant  as  to  the  expenses 
of  this  class.  If  the  plaintiff  Is  held  to  l>e 
entitled  to  recover  at  all.  Is  as  to  the  aecr- 
Ices  of  the  physician.  He  was  employed  on 
February  27,  1002,  to  go  to  the  house  and 
remain  there  to  attend  and  care  for  all  per- 
sons in  the  building  who  then  were  or 
might  be  111  of  smallpox,  and  he  remained 
in  the  house  under  that  employment  until 
April  5,  1902.  No  other  persons  In  the  house 
fell  111  with  smallpox,  except  the  two  who 
had  settlements  in  Marlborough.  His  agreed 
compensation  for  the  service  was  to  be  a 
certain  sum  per  week  for  such  time  as  his 
services  should  be  required  at  the  house, 
and  for  two  weeks'  quarantine  thereafter, 
and  the  charge  for  his  services  in  the  plain- 
tiff's bill  of  particulars  Includes  the  agreed 
compensation  for  the  two  weeks  after  he 
left  the  house.  It  Is  agreed  that  the  prices 
charged  in  the  bill  are  reasonable  for  the 
services  rendered,  and  from  this  It  follows, 
as  a  conclusion  of  law,  that  the  amount  paid 
the  physician  was  a  reasonable  one.  But 
the  defendant  contends  that  the  stipend  for 
the  two  weeks  after  the  physician  had  been 
allowed  to  leave  the  house,  and  during  which 
be  rendered  no  services  to  the  persons  who 
had  been  111  there,  were  not  expenses  In- 
curred In  making  any  provision  for  the  per- 
sons infected  with  smallpox,  but  were  mere- 
ly expenses  Incurred  for  the  protection  of 
the  public  from  contagion.  We  think  this 
too  fine  a  distinction  to  be  followed,  and 
that  the  whole  sum  paid  to  the  physician 
was  an  expense  Incurred  In  providing  med- 
ical attendance  for  the  two  persons  who 
were  ill. 

The  other  classes  of  expenses  were  for 
services  of  policemen  stationed  to  enforce 
the  quarantine  of  the  house,  and  fer  sup- 
plies for  other  persons  not  ill,  furnished  be- 
cause they  also  were  quarantined  In  the 
same  building.  All  these  expenses  wore 
disallowed  by  the  lower  court;  and  we  think: 
rightly.  They  were  none  of  them  expenses 
Incurred  for  the  persons  Infected  with  small- 
pox, but  were  Incurred  for  the  preservation, 
of  the  public  health. 

The  remaining  contention  of  the  defendan-t 
Is  that  the  plaintiff  can  recover  nothing 
because  the  hUl  of  the  plalntUTs  expenses 
has  not  been  approved  by  the  board  of 
health  of  the  dty  of  Marlborough,  as  pro- 
vided for  by  St  1902,  p.  156,  e.  213,  i 
L  The  court  b^ow  ruled  tiiat  If  St  1902. 
p.  156,  c.  213,  requires  the  approval  of  tl>a 
board  of  health  of  the  defendant  to  tlae 
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pIolntUTs  bill,  as  a  prerequisite  to  recovery, 
stin  that  statute  Is  to  be  constmed  to  act 
prospectively,  and  not  to  affect  cases  where 
relief  proceedings  were  tindertaken  before 
U  w«it  into  effect  The  presumption  that 
the  operation  of  a  statute  Is  to  be  pros- 
pective, and  not  to  affect  transactions  al- 
ready passed.  Is  always  to  be  made,  unless 
the  contrary  appears.  Brldgewater  Bank  v. 
Copeland,  7  Allen,  139,  140,  and  cases  cited; 
Com.  V.  Sudbury,  106  Mass.  268;  Murray 
T.  Gibson,  16  How.  423,  14  I>.  BO.  755. 

The  only  circumstance  which  can  be  urged 
In  support  of  the  theory  that  the  Legisla- 
tnre  intended  that  the  new  provisions  of  St 
1902,  p.  166,  c.  213,  (  1,  Should  apply  to  in- 
stances in  which  the  duty  to  make  provi- 
sion for  persons  ill  with  a  disease  dangerous 
to  the  public  health  had  already  arisen,  and 
either  had  been  met  or  was  already  In  course 
of  performance,  is  the  express  repeal,  with- 
out a  saving  clause,  of  Rev.  Laws,  c.  76,  | 
67,  by  St  1902,  p.  167,  c.  213,  i  3.  But  it  1» 
to  be  noted  that  section  57  did  not  In  terms 
confer  the  right  of  action.  As  the  statu- 
tory scheme  stood  up  to  March  26,  19(H2,  thft 
office  of  section  57  was  to  impose  the  duty 
of  reimbursement  upon  the  person  Infected, 
his  pareat  or  master,  the  town  of  his  set- 
tlement; or  the  commonwealth,  and.  If  by 
tbe  latter,  to  direct  how  the  bills  should  be 
approved,  and  Impliedly  to  authorize  tbe 
maidng  of  payments  In  such  cases  by  mu- 
nicipalities or  by  the  commonwealth.  If 
payment  w<ere  not  made  in  accordance  with 
the  duty,  the  right  of  action  was  given  by 
Rev.  Laws,  c.  75,  g  54,  and  this  section  was 
not  repealed  or  changed  by  St  1902,  p.  166, 
c  218.  Looking  at  tbe  provisions  of  that 
statute,  we  find  that  Its  first  section  imposes 
the  obligation  to  make  repayment  In  tbe 
same  language,  except  that  the  master  of 
the  infected  person  is  not  mentioned,  and 
that  all  the  new  provisions  of  tbe  section 
are  concerned  with  notices  to  be  givoi  of 
the  state  of  things  requiring  the  expenses 
to  be  Incurred,  the  approval  of  certain 
boards  of  the  bills,  and  the  determination  of 
settlement,  and  that  the  statute  nowhere 
says.  In  terms,  that  its  provisions  are  in- 
tended to  affect  past  transactions.  We  think 
its  fair  construction  Is  as  if  It  bad  said  that 
as  to  cases  of  Infection  arising  after  March 
26,  1902,  the  master  of  the  infected  person 
shall  not  be  bound  to  make  payment,  and  in 
the  same  class  of  cases  the  notices  to  be 
given,  the  determination  of  the  settlement 
and  the  approval  of  the  bills  shall  be  regu- 
lated as  provided  in  the  new  statute.  We 
cannot  think  that  it  was  the  intention  of  the 
Legislature  that  the  provisions  of  its  first 
section,  so  far  as  they  wa«  inconstetent 
with  or  In  addition  to  those  of  Rev.  Laws, 
G.  n,  {  67,  should  apply,  except  in  Instances 
where  the  action  of  the  municipality  to 
which  the  payment  Is  to  be  made  was  wholly 
snboeqnent  to  the  time  when  the  statute 
took  effect  When  the  repeal  was  made, 
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tbe  obligation  of  the  defendant  was  already 
In  existence.  Reading  the  new  statute  in 
connection  with  the  many  provisions  upon 
the  same  general  subject  contained  In  Bev. 
Laws,  c.  75,  88  35-68,  and  in  St  1902,  p. 
160,  e.  206,  approved  on  March  19,  1902,  to 
teke  effect  in  the  following  month,  It  Is 
Impossible  to  think  that  the  Legislature  in- 
tended by  the  repeal  to  destroy  existing 
obligations. 

Some  of  the  provisions  of  St  1902,  p.  156, 
c.  213,  (  1,  are  novel,  and  the  whole  section 
Is  not  easy  of  construction.  It  Is  not  neces- 
sary In  the  present  case  to  decide  whether 
the  approval  of  the  bill  by  the  board  of 
health  Is  a  prerequisite  to  an  action  to  re- 
cover, and  we  express  no  opinion  on  that 
point 

Defendant's  exceptions  overruled.  Judg- 
ment for  plaintiff  affirmed. 


(187  Mau.  217) 
ROOERS  V.  BOSTON  &  M.  R.  B. 
(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Jan.  5,  1905.) 

BAILBOADS— OBOSSina     AOCIDBKT— REOLIOBROK 
— K  VI  DEN  CK— JURY — CO  NTBIBUTOBY 

NEOLIQENGE. 

1.  In  an  action  against  a  railroad  for  injuries 
received  in  attemptiiig  to  cross  defendant's  track 
at  a  private  way,  evidence  held  insuffident  to 
justify  the  submission  of  the  question  of  defend- 
ant's negligence  to  the  jury. 

2.  Where  plaintiff,  in  an  action  against  a 
railroad  for  injuries  received  in  attempting  to 
cross  defendant's  track  at  a  private  way,  was 
shown  to  have  been  in  a  cart,  the  noise  of  whidt 
he  knew  would  prevent  his  hearing  an  approach- 
ing train,  and  his  view  of  which  was  obstructed, 
he  was  guilty  of  contributory  ne^igence  in  fail- 
ing to  stop  and  listen  before  driving  on  the 
track. 

Exceptions  from  Superior  Court  Basex 
County;  Chas.  De  Oourcy,  Judge. 

Action  by  Bandolph  A.  Rogers  against  the 
Boston  &  Maine  Railroad.  Verdict  directed 
for  defendant,  and  plaintiff  brings  exceptions. 
Bzceptlons  overruled. 

Peters  &  Cole,  for  plaintiff.  Henry  P. 
Hurlburt  and  Damon  B.  Hall,  for  defendant 

LATHROP,  J.  This  Is  an  action  for  run- 
ning down  and  injuring  the  plaintiff  while 
crossing  the  defendant's  tracks.  At  tbe  trial 
In  the  superior  court,  at  the  close  of  the 
plaintiff's  evidence,  the  judge  directed  a  ver- 
dict for  the  defendant,  and  the  case  is  before 
us  on  the  plaintiff's  exceptions. 

Taking  the  evidence  most  favorably  for 
the  plaintiff,  the  following  facts  appear: 

The  defendant  had  three  tracks  at  the 
place  of  the  accident  One  of  them  was  its 
main  track,  and  on  each  side  of  this  was  a 
spur  track  put  in  for  the  benefit  of  a  coal  and 
lumber  company,  which  occupied  the  land  on 
each  side  of  tbe  tracks.  The  spaces  between 
the  tracks  were  planked  in  accordance  with 
an  agn^eement  made  by  the  predecessor  In 
title  of  the  defendan]t;  and  the  planking  was 
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malntalDed  for  tbe  benefit  of  the  coal  and 
lamber  company.  The  tracks  ran  In  an  east- 
erly and  westerly  direction.  On  the  north  of 
tbe  land  of  the  company  was  the  Merrimack 
river.  The  way  In  question  crossed  the 
tracks  at  nearly  a  right  angle,  and  was  used 
by  tbe  company  to  obtain  access  to  its  coal 
sheds. 

Tbe  plalntlfT  was  29  years  old,  and  bad 
been  In  the  employ  of  tbe  coal  and  lumber 
company  for  three  months.  He  was  familiar 
with  the  surroundings.  Be  knew  that  pas- 
senger trains  and  freight  trains  passed  on 
tbe  main  track,  and  that  a  train  might  come 
along  at  any  moment.  He  knew,  also,  that 
there  was  no  gate  or  flagman  at  tbe  crossing, 
and  testified  that  It  was  a  dangerous  cross- 
ing, and  he  knew  that  be  was  taking  some 
chances  in  using  it 

To  one  approaching  the  tracks  from  the 
south,  as  the  plaintiff  was  doing  Just  before 
the  accident,  the  view  towards  the  west  was 
obstructed  by  a  lumber  shed  and  by  a  car 
on  tbe  southerly  spur  track  near  the  crossing. 
Tbe  plaintiff  was  on  an  empty  tlpcart  drawn 
by  two  horses,  and  was  on  his  way  to  the 
coal  sheds  on  the  northerly  side  of  the  tracks 
to  get  a  load  of  coal.  He  testified  that  as  be 
approached  tbe  crossing  bis  horses  were 
walking  at  a  pretty  good  gait,  but  as  be  got 
nearer  he  pulled  up  his  horses  a  little,  so  that 
they  were  walking  about  a  mile  an  hour,  and 
when  his  horses'  beads  were  about  at  tbe 
southerly  corner  of  the  lumber  sheds  he  pull- 
ed up  bis  cap,  which  bad  been  drawn  over 
bis  ears,  listened  and  looked,  but  heard  and 
saw  nothing;  that  be  kept  looking,  but  could 
not  see  anything  until  he  got  upon  the  track 
where  he  was  struck.  He  also  testified  that 
unless  there  was  some  noise  In  the  yard  to 
drown  tbe  sound  of  trains  one  could  bear 
them;  that  on  that  morning  tbe  ground  was 
frozen,  and  his  empty  cart  made  considerable 
noise  as  he  went  along;  and  that  there  waa 
noise  also  In  tbe  yard. 

The  only  evidence  as  to  the  speed  of  the 
train  came  from  a  witness  for  tbe  plaintiff 
who,  on  direct  examination,  testified  that  tbe 
train,  which  consisted  of  a  flat  car  loaded 
with  lumber,  pushed  by  a  locomotive  engine, 
was  going  at  the  rate  of  30  miles  an  hour, 
but  who  on  cross-examination  testified  that 
be  "was  entirely  wrong  when  be  estimated 
the  speed  of  the  train  at  30  miles  an  hour"; 
that  the  train  was  going  three  or  four  times 
as  fast  as  tbe  plaintiff,  and  at  its  usual  rate 
at  that  place.  Tbe  accident  occurred  about 
a  .quarter  to  10  o'clock  In  the  morning  of  a 
pleasant  day  In  January,  1902. 

On  this  evidence  we  are  of  opinion  that  the 
ruling  was  right.  This  was  not  a  highway, 
townway,  or  traveled  place,  where  a  railway 
corporation  Is  required  to  cause  a  bell  to  be 
rung  or  a  whistle  to  be  sounded,  under 
Bev.  Laws,  c.  Ill,  {{  188-192.  It  was  a  pri- 
vate war,  restricted  to  the  use  of  the  coal  and 
lumber  company,  Its  agents  and  servants,  and 
fta  costomeri. 


In  the  next  place  we  are  of  opinion  tiiat 
the  plaintiff  was  not  in  tbe  exercise  of  doe 
care.  The  general  rule  in  this  common- 
wealth is  that,  as  a  railroad  crossing  is  a 
dangerous  place,  a  traveler  on  tbe  highway 
Is  bound  to  make  a  reasonable  use  of  bis 
sense  of  sight  as  well  as  of  hearing,  in  order 
to  ascertain  whether  he  will  expose  himself 
to  danger;  that  if  be  fails  to  use  bis  senses 
without  reasonable  excuse  be  falls  to  use  rea- 
sonable care;  and  that  the  burden  is  on  tbe 
plaintiff  to  Show  such  care,  even  though  the 
defendant  Is  In  fault  Chase  v.  Maine  Cen- 
tral Railroad,  167  Mass.  383,  387.  45  N.  & 
911,  and  cases  cited.  So,  also,  it  Is  the  gen- 
eral rule  that  If  there  1«  anything  to  obstruct 
the  view  of  a  traveler  on  the  highway  at  a 
crossing  at  grade  It  is  his  duty  to  stop  until 
he  can  ascertain  whether  be  can  cross  with 
safety.  Chase  v.  Maine  Central  Railroad, 
167  Mass.  383,  388,  45  N.  B.  911;  Fletcher  v. 
Fltchburg  Railroad,  149  Mass.  127,  133.  21  N. 
B.  302,  3  L.  R.  A.  743;  Donnelly  v.  Boston  ft 
Maine  Railroad,  151  Mass.  210,  24  N.  E.  38; 
Debbins  v.  Old  Colony  Railroad,  154  Mass. 
402,  28  N.  B.  274. 

We  see  nothing  in  the  case  before  ns  to 
take  It  out  of  tbe  general  rule.  The  plain- 
tiff certainly  bad  no  greater  rights  than  a 
traveler  on  the  highway.  While  there  la  evi- 
dence that  he  looked  and  listened,  neither 
was  of  any  avail.  His  view  was  obstructed, 
and  tbe  noise  of  his  cart  prevented  bis  hear- 
ing tbe  approaching  train,  and  this  he  knew. 
It  was  bis  duty  then  to  stop  and  listen.  If 
be  had  done  this,  there  can  be  no  doubt  tliat 
be  would  have  heard  the  approaching  train. 
He  took  his  chances,  and  must  abide  ttie  con- 
sequences. 

Exceptions  overruled. 


(187  Man.  00) 
UPHAM  ▼.  CITY  OP  BOSTON. 
(Supreme  Judicial   Court  of  Massachusetts 
Suffolk.    Jan.  5,  1905.) 

miNICIPAX    OORPOBATION— DETECnVB    fllDB- 
WALKS— QUX8TI0N8  OF  lAW— APPKAI« 

1.  The  Supreme  Court  may  hold,  on  excep- 
tions, that  a  certain  condition  of  things  in  a 
way  is  not  as  matter  of  law,  a  defect 

2.  A  circular  bole  from  2  to  2%  inches  ia 
diameter,  in  which  the  toe  or  heel  of  a  traveler 
might  be  caught  cannot  be  held,  as  a  matter  of 
law,  not  to  be  a  defect  In  tbe  sidewalk  in  which 
it  exists. 

Exceptions  from  Superior  Court,  Suffolk 
County;   Chas.  U.  Bell,  Judge. 

Tort  for  personal  injuries  by  one  Upbam 
against  tbe  city  of  Bostoa  There  waa  a  ver- 
dict for  plaintiff  for  $800,  and  defendant  ex- 
cepted.   Exceptions  overruled. 

Cbaa  W.  Bartlett  and  Elbrldge  R.  Ander^ 
son,  for  plaintiff.  Arthur  Ii.  Spring;  Asit 
Corp.  Counsel,  for  defendant, 

BARKER,  J.  Tbe  plaintiff,  wbile  walkini 
with  a  crutch  on  tbe  sidewalk  of  Union  Park 
■treet^  in  Boston,  was  thrown  down  and  hurt 
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because  the  end  of  her  crutch  went  down  In- 
to a  circular  opening  in  the  surtace  of  the 
sidewalk  caused  by  the  absence  of  a  glass 
disk  in  a  Hyatt  light  The  hole  was  from  2 
to  2%  inches  in  diameter.  The  crutch  went 
down  into  the  hole  about  2  feet  Several  of 
these  glass  disks  were  out  at  the  time  of  the 
accident  The  court  left  to  the  Jury  the 
question  whether  the  hole  was  a  defect  The 
defendant  excepted  to  a  refusal  to  rule  that 
the  evidence  did  not  disclose  any  defect 

The  only  question  raised  by  the  defendant 
in  this  court  is  whether  we  shall  decide,  as 
matter  of  law,  that  such  a  circular  opening 
in  the  surface  of  a  sidewalk  Is  not  a  defect 
We  have  no  doubt  of  our  power  to  hold  that 
a  certain  condition  of  things  in  a  way  Is  not, 
as  matter  of  law,  a  defect.  See  Burke  v. 
Haverhill  (Mass.)  72  N.  E.  256.  Nor  do  we 
express  any  opinion  upon  the  question  wheth- 
er a  hole  so  small  that  it  could  endanger  no 
travelers  except  those  using  crutches  might 
be  a  defect  We  think  it  plain  that  the  toe 
or  the  heel  of  many  travelers  without  crutch- 
es might  be  caught  in  a  circular  opening  2% 
inches  in  diameter,  and  cause  Injury. 

Exceptions  overruled. 


(187  Mass.  2X3) 

COLE  ▼.  KIIiLAM. 

(Supreme   Judicial   Court  of  Massachnsetts. 

Essex.     Jan.  5,  1805.) 

VXRDOB    AMD    FUBCHASEB— SPECHTC    PEBFOBlf- 
ANCS— NECESSITY  OP  TENDEB— DE- 
MAND   OF    SUBVET. 

1.  Where  the  vendor  merely  stipulates  to  sell 
land  at  a  certain  price,  and  there  is  no  provi- 
sion as  to  whether  the  payment  of  the  money  or 
the  conveyance  is  to  be  made  first  the  covenants 
are  to  be  deemed  mutual  and  dependent  and  are 
to  be  performed  simultaneously,  and  it  is  suffi- 
cient that  when  the  time  comes  for  the  transac- 
tion the  purchaser  is  able  and  prepared  to  pay, 
and  demands  the  deed. 

2.  The  fact  that  a  purchaser  demanded  a  sur- 
vey of  the  land  when  he  demanded  a  deed  does 
not  affect  his  right  to  specific  performance, 
when  such  a  survey  was  necessary  to  determine 
the  price  to  be  paid,  and  the  vendee  did  not  put 
bis  refusal  to  pay  on  the  ground  that  the  survey 
was  requested. 

Report  from  Superior  Court,  Sssex  County; 
Zjemnel  Le  B.  Holmes,  Judge. 
"  Bill  by  Morris  L.  Cole  against  Henry  Kll- 
lam  for  the  specific  performance  of  a  contract 
for  the  sale  of  real  estate.  There  was  a  de- 
cree overruling  a  demurrer  to  the  bill,  and 
the  case  was  reported,  at  the  request  of  de- 
fendant to  the  Supreme  Judicial  Court  De- 
cree for  plaintiff. 

At  the  bearing  of  the  case  it  appeared  that 
the  defendant  leased  to  the  plaintiff  certain 
real  estate  for  the  term  of  five  years;  that  In 
said  lease  was  contained  the  following  agree- 
ment: "And  I,  the  said  Henry  M.  Killam, 
agree  to  sell  all  of  said  land  except  the 
following  described  parcels  to  the  said  Cole 
for  the  sum  of  fifty  dollars  per  acre  at  any 
time  prior  to  the  expiration  of  this  lease." 
The  plaintiff  testified:    That  about  a  month 


before  the  expiration  of  the  lease  he  had  a 
conversation  with  the  defendant  about  the 
purchase  of  the  land,  which  conversation 
did  not  result  In  anything  definite.  That 
about  a  week  before  the  expiration  of  the 
lease  he  had  another  conversation  with  the 
defendant  In  which  the  defendant  said  that 
he  guessed  he  would  not  sell  any  of  the  land. 
That  he  thought  the  lease  was  not  good,  be- 
cause the  plaintiff  had  not  met  his  payments 
when  they  became  due.  That  thereupon  the 
plaintiff  saw  counsel.  That  counsel  wrote  a 
receipt  on  the  back  of  the  lease  for  the  de- 
fendant to  sign.  That  the  receipt  written  on 
the  back  of  said  lease  was  as  follows: 
"Whereas  Morris  L.  Cole  within  named  has 
elected  to  purchase  the  premises  within  men- 
tioned and  has  this  day  offered  to  pay  for 
the  same.  Now,  I  hereby  acknowledge  that 
I  have  this  day  received  from  him  the  sum 
of  one  hundred  dollars  on  account  of  the 
purchase  price  of  said  premises  and  I  agree 
to  convey  said  premises  to  him  and  to  have 
said  premises  surveyed  and  a  proper  deed 
prepared  and  tendered  to  him  on  or  before 
AprU  20,  1902.  Witness  my  hand  and  seal 
this  9th  day  of  April  1902.  [S.]"  That  on 
the  evening  of  the  9th  day  of  April,  1902,  the 
night  before  the  expiration  of  the  lease,  the 
plaintiff  with  his  lease  and  the  above  receipt 
written  thereon  went  to  the  house  of  the  de- 
fendant in  company  with  one  Benson.  Tlmt 
the  plaintiff  had  with  him  |175  in  money. 
That  the  plaintiff  asked  the  defendant  to  ac- 
cept $100  on  account  of  that  land  and  sign 
the  receipt  on  the  back  of  the  lease.  That 
the  defendant  declined  to  sign  it  That  the 
plaintiff  then  demanded  of  the  defendant  a 
deed  of  the  land,  and  told  him  that  when 
the  land  was  surveyed  and  the  deed  was 
ready  the  money  was  ready.  That  the  de- 
fendant refused  to  give  a  deed  of  the  prop- 
erty to  the  plaintiff. 

Peters  &  Cole,  for  plaintiff.  J.  Frank 
Batchelder,  for  defendant 

HAMMOND,  3.  The  defense  is  that  the 
plaintiff  made  no  t^ider  of  the  purchase 
price.  It  is  true  that  no  formal  tender  was 
made,  bat  it  was  unnecessary.  In  a  case 
like  this,  where  the  stipulations  are  that  the 
one  shall  pay  the  money  and  the  other  shall 
execute  a  conveyance,  and  there  is  no  provi- 
sion that  either  is  to  be  done  first  the  cov- 
enants are  mutual  and  dependent.  The  one 
is  not  bound  to  pay  without  receiving  his 
deed,  nor  the  other  to  part  with  Ids  land 
without  receiving  his  money.  The  perform- 
ance must  be  simultaneous.  It  is  not  neces- 
sary on  the  part  of  the  purchaser  to  make  a 
strict  tender.  It  is  sufficient  that  when  the 
time  comes  for  the  transaction  he  is  able 
and  prepared  to  pay,  and  demands  the  deed. 
That  is  sufficient  tender  of  performance. 
Irvin  V.  Gregory,  13  Gray,  215. 

The  court  has  found  that  before  the  ex- 
piration of  the  lease  the  plaintiff  notifled  the 
defendant  that  "he  would  take  the  land,  and 
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pay  the  prlce^  and  vas  ready  and  a%le  and 
(tfered  to  do  bo."  The  plaintiff's  evidence 
tended  to  show  also  that  the  defendant  re- 
fused to  give  the  deed,  and  the  court  found 
that  "he  did  not  Intend  to  convey  or  keep 
bis  agreement"  The  evidence  fully  Justi- 
fies these  findings. 

As  to  the  contention  of  the  defendant  that 
the  plaintiff  asked  him  to  have  a  survey 
made  of  the  land,  it  is  enough  to  say  that 
the  court  has  found  that  such  a  survey  was 
necessary  to  determine  IJie  price  to  US' paid, 
and  that  the  defendant  did  not  pnt  his  re- 
fusal to  convey  on  the  ground  that  the  sur- 
vey was  requested,  nor  did  he  rely  ilpon  it 
as  a  ground  for  refusal  at  the  time  the  plain- 
tiff offered  to  pay.  The  evidence  at  the 
trial  showed  a  case  for  the  plaintiff. 

The  defendant  demurred  to  the  bill  upon 
the  ground  that  It  did  not  appear  therein 
"that  the  plaintiff  ever  tendered,  before  the 
expiration  of  the  term  of  the  lease,  to  the 
defendant,  the  purchase  price."  For  the  rea- 
sons above  given,  the  demurrer  was  rightly 
overruled. 

In  accordance  with  the  terms  of  the  re- 
port, there  must  be  a  decree  for  the  plaintiff. 


(187  Mora.  16S) 

JOSLIN  V.  GODDARD  et  aL 

(Supreme  Judicial    Court  of  Massachusetts. 

Worcester.    Jan.  6,  1903.) 

nNDINO    or    FACT    BT    HASTES— OOITOLtTSIVX- 
NESB— DELIVEBT   OF    DEED. 

1.  The  finding  of  facts  by  the  master,  who 
■aw  and  heard  the  witnesses,  confirmed  by  Order 
of  the  court  to  which  he  made  bis  report,  will 
not  be  reversed,  though  the  evidence  is  such 
that  a  contrary  finding  would  be  allowed  to 
stand. 

2.  Where  deeds  were  delivered  to  and  held  by 
one  of  the  grantees,  who  was  the  grantor's  man 
of  business,  subject  to  the  grantor^  control,  rev- 
ocation, or  alteration  while  she  lived,  and  the 
other  grantee  Imew  nothing  of  their  existence 
until  after  the  death  of  the  grantor,  there  was 
no  delivery  of  the  deeds. 

Appeal  from  Superior  Court,  Worcester 
County;   F.  A.  Oasklll,  Judge. 

Action  by  one  JosUn  against  Eknory  God- 
dard  and  another  to  cancel  two  quitclaim 
deeds.  From  a  decree  for  plaintiff  on  re- 
port of  the  master,  defendants  appeal.  Af- 
firmed. 

Cbas.  Haggerty  and  J.  S.  Kane,  for  appel- 
lants.   John  S.  Gould,  for  appellee. 

BARKBB,  J.  The  plaintiff  and  the  two 
defendants  are  the  only  children  and  heirs 
of  Mary  A.  Qoddard,  who  died  intestate  on 
December  19,  1899,  at  the  age  of  nearly  83 
years;  having  been  a  widow  for  many  years. 
In  the  present  position  of  the  action,  the 
turning  point  is  as  to  the  validity  of  two 
deeds  executed  by  her  on  June  6,  1896.  One 
of  these  deeds  purported  to  quitclaim  to  the 
defendants  all  the  grantor's  right,  title,  and 

f  t.  Se«  DMdB,  VOL  U,  Cent.  Dig.  U  119,  U4. 


interest,  after  her  death.  In  certain  land, 
In  trust  to  pay  over  the  net  Income  to  the 
plaintiff  dnrtng  her  life,  and  upon  her  death 
to  turn  over  the  land  to  themselves,  fCee  of 
trust  The  other  deed  quitclaimed  to  the 
defendants  certain  other  lands,  reserving  and 
excepting  to  the  grantor  during  her  natural 
life  the  use,  occupation,  income,  enjoyment, 
and  control  of  the  lands  quitclaimed.  The 
lands  described  in  the  two  deeds  constitut- 
ed all  of  the  grantor's  real  estate.  The  bill 
asks  to  have  them  declared  void,  and  for  an 
accounting  of  the  rents  and  profits  of  tlie 
lands  for  the  time  which  has  elapsed  since 
the  grantor's  death,  upon  the  ground  tiiat 
the  plaintiff -and  the  defendants  are  tenants 
in  common,  as  the  heirs  at  law  of  the  gran- 
tor. Certain  allegations  aa  to  personalty  al- 
leged to  have  been  owned  by  Mrs.  Goddard 
at  the  time  of  her  decease  have  in  the  coarse 
of  the  proceedings  become  immaterial  to  our 
decision.  After  issue  Joined,  the  cause  was 
sent  by  the  superior  court  to  a  master  to 
find  the  facts  and  stote  the  account;  and 
make  report  thereof,  together  with  so  much 
of  the  evidence  as  either  party  might  re- 
quest Upon  the  coming  in  of  the  master's 
report,  it  was  recommitted  and  a  supple- 
mentary report  was  made,  to  wlilch  the  de- 
fendants filed  exceptions,  which  were  over- 
ruled, and  a  final  decree  was  entered  for 
the  plaintiff.  The  cause  is  here  apon  the 
defendants'  appeal  from  the  order  overrul- 
ing their  exceptions  to-  the  supplementary 
report  of  the  master  and  from  the  final  de- 
cree, and  it  has  been  considered  npon  the 
briefs  submitted  by  the  parties.  The  de- 
fendants' brief  raises  no  questions  except 
those  as  to  the  validity  of  the  deeds  of 
June  6,  1896,  and  we  treat  all  others  as 
waived. 

The  decree  declares  that  the  two  deeds  aie 
void  because  there  was  no  delivery  of  the 
same  in  the  lifetime -of  the  grantor,  and  for 
other  reasons,  which.  In  the  view  we  hold, 
are  now  immaterial.  As  all  the  evidence  is 
before  us  upon  the  master's  report,  we  have 
examined  it  with  care,  to  see  whether  the 
declaration  that  the  deeds  are  void  for  want 
of  delivery  shall  stand. 

At  the  time  of  their  execution,  Mrs.  God- 
dard was  living  in  the  same  house  with  the 
two  defendants,  and  this  house  was  in  the 
same  yard  with  their  business  ofilce.  One 
of  the  defendants  had  a  wife  and  children, 
and  occupied  the  upper  tenement,  while  MrsL 
Goddard  and  the  other  defendant,  who  was 
unmarried,  occupied  the  lower  tenement  of 
the  house.  Since  her  husband's  death  the 
married  son  had  been  her  confidential  man 
of  business,  and  had  the  custody  of  her  pa- 
pers. The  two  deeds  were  drafted  by  an 
attorney  In  pursuance  of  oral  instructions 
given  to  him  by  Mrs.  Goddard  at  her  hom& 
They  were  executed  by  her  there,  when  she 
and  the  attorney  were  alone  together.  They 
were  then  taken  by  the  attorney  and  carried 
to  the  defendants'  office,  where  th^  wen 
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handed  to  Emory  Goddard,  tbe  son,  who 
acted  as  tbe  grantor's  man  of  bnslneBs,  and 
who  had  the'  custody, ot  her  papers;  the  at- 
torney saying  to  Emory  that  his  mother  told 
him  to  give  them  to  him.  The  attorney  was 
examined  as  a  witness,  and  testified:  "I 
asked  her  what  I  should  do  with  it  She 
told  me  to  give  it  to  Emory  Goddard — ^he 
would  know  what  to  do  with  lif' — and  vpon 
croBB-examlnation:  "Slie  told  me  what  to 
do  with  them  after  they  were  executed. 
She  told  me  to  give  them  to  Emory."  Stand- 
ing by  itself,  this  evidence  would  Jostity  a 
finding  that  there  was  a  delivery  of  the 
deeds,  and,  if  the  master  had  so  found  upon 
all  the  evidence,  we  have  no  ioubt  that  his 
finding  would  have  been  allowed  to  stand. 
But  the  master  has  found  that  the  deeds 
were  held  by  Emory  subject  to  Mrs.  God- 
dard's  control,  revocation,  and  alteration 
while  she  lived,  and  that  he  was  merely  tbe 
custodian  thereof  for  his  mother,  and  that 
be  so  understood  it;  and  tbe  defendant's 
exception  to  the  finding  has  been  over- 
ruled by  tbe  superior  court,  and  a  decree 
entered  declaring  that  there  was  no  deliv- 
ery. The  finding  of  the  master,  who  saw 
and  beard  the  witnesses,  confirmed  by  the  or- 
der of  the  court  to  which  he  made  his  re- 
port, will  not  be  reversed  here  unless  our 
examination  of  the  reported  evidence  shows 
us  that  the  finding  is  clearly  wrong.  Holt  v. 
Silver,  169  Mass.  435,  48  N.  B.  837.  In  sup- 
port of  tbe  master's  finding,  besides  the  fact 
that  Emory  was  Urs.  Goddard's  man  of 
business,  having  tbe  custody  for  her  of  all 
her  papers,  the  evidence  shows  that  neither 
deed  was  recorded  until  some  time  after 
Mrs.  Goddard's  death;  that  tbe  other  gran- 
tee had  no  knowledge  of  either  deed  until 
after  the  grantor's  death;  that  after  their 
execution  Mrs.  Goddard  spoke  on  more  than 
one  occasion  in  a  way  which  would  justify 
tbe  inference  that  she  supposed  that  in  mak- 
ing tbe  deeds  she  had  made  her  will,  and 
that  she  could  change  It;  and  that  Emory 
himself  told  her  that  the  deeds  were  In  his 
safe,  and  that.  If  she  should  ever  conclude 
to  change  her  mind,  they  were  not  on  record, 
and  she  could  fix  them  as  she  pleased.  Up- 
on this  state  of  the  evidence,  we  are  not 
Inclined  to  set  aside  the  master's  finding  on 
that  part  of  the  final  decree  which  declares 
tbe  deeds  void  for  want  of  delivery.  We  do 
not  consider  whether  they  are  void  for  other 
reasons  also. 
Decree  affirmed. 


(187  Man.  201) 

RADOVSKX  ▼.  SPERLING  et  al. 
(Sapreme  Jadicial  C!ourt  of  Massadmaetta. 

Bristol.    Jan.  5,  1905.) 
■xaooTiOR — ^ABBxsr  or  derndaht— poob 

DEBT0B8'  OATH— FBAUD. 

1.  Although  an  affidavit  for  the  arrest  of  a 
Judgment  debtor,  charging  fraud  in  accordance 
wltn  Bev.  Laws,  c.  168,  $  17,  providing  for  such' 
arrest  in  cases  of  a  fraudiilent  conveyance  of 


property  by  the  debtor,  la  In  general  terms,  and 
18  snch  that  the  debtor  might  be  entitled  to  have 
specifications  filed,  if  seasonably  requested,  yet 
where  no  request  is  made  for  such  specifica- 
tions, or  where  the  charge  can  be  made  specific 
by  a  reference  to  the  action  or  otherwise,  thn 
debtor  can  be  called  upon  to  plead  to  the  charge. 
2.  Rev.  Laws,  c  1^  8  17,  cl.  2,  provides  for 
the  arrest  of  a  indement  debtor  where  the  debtor 
has  fraudulently  dispoaed  of  his  property  since 
tbe  debt  was  contracted  or  the  cause  of  action 
accrued.  Section  62  provides  that,  where  the 
debtor  is  charged  with  fraud,  the  charges  shall 
be  considered  w  the  nature  of  an  action  at  law 
to  which  the  debtor  may  plead.  Section  55  pro- 
vides Uiat,  it  the  debtor  voluntarily  makes  de- 
fault, at  a  time  appointed  for  the  hearing,  or 
is  fdiind  guilty,  he  shall  have  no  benefit  of  the 
proceedings  for  the  relief  of  poor  debtors. 
Held,  that  where  an  affidavit  of  the  creditor  for 
the  arrest  of  the  debtor  charged  fraud  ander 
section  17,  supra,  and  the  debtor  defaulted  at 
the  time  appointed  for  the  hearing,  and  the  poor 
debtor's  oath  was  refused,  another  court,  to 
which  the  debtor  subsequently  applied  to  tie 
permitted  to  take  the  oath,  was  without  Juris- 
diction to  grant  the  relief  sought. 

Exceptions  from  Superior  CioTurt,  Bristol 
County;  Aiken,  Judge. 

Action  by  Joseph  Radovsky  against  Abra- 
ham Sperling  and  others.  There  was  a  find- 
ing for  defendants,  and  plaintiff  excepted. 
ExceptlonB  sustained. 

D.  R.  Radovsky  and  T.  E.  Higgins,  for 
plaintiff.    Frank  Wasserman,  for  defendants. 

HAMMOND,  J.  This  Is  an  action  on  a 
poor  debtor's  recognizance.  From  the  record 
of  tbe  Second  District  court  of  Bristol  it  ap- 
pears that  charges  under  the  first  and  second 
clauses  of  Rev.  Laws,  c.  168,  S  17,  were  filed 
by  a  Judgment  creditor  against  the  defendant 
Sperling,  the  Judgment  debtor;  that  after  a 
hearing  thereon  a  certificate  for  bis  arrest 
upon  the  execution  was  issued:  that  on  No- 
vember 12,  1903,  Sperling  was  arrested  and 
brought  before  the  court,  and  tha(  on  tbe 
same  day  be,  with  one  Ziman,  tbe  other  de- 
fendant in  this  case,  as  his  surety,  entered 
into  the  recognizance;  that  on  November 
27th,  Sperling  filed  in  the  same  court  an  ap- 
plication for  leave  to  take  tbe  oatb  for  the 
relief  of  poor  debtors,  and  on  tbe  same  day 
notice  thereof  was  issued  to  tbe  Judgment 
creditor  to  appear  at  that  court  on  December 
Ist  and  examine  the  debtor.  Tbe  record  con- 
tinues as  follows:  "On  this  December  1, 
1903,  tbe  debtor  appeared,  and,  after  being 
duly  sworn,  was  partially  examined.  Tbe 
bearing  was  then  continued  to  Decemlier  1, 
1903,  at  two  o'clock  p.  m.,  at  tbe  courtrooms 
of  tbe  Second  District  court.  Then  tbe  hear- 
ing was  adjourned  until  December  2,  1903, 
at  nine  o'clock  a.  m.,  at  the  courtrooms  of  the 
Second  District  court  Then  tbe  Judgment 
debtor,  Sperling,  was  defaulted,  and  the  oath 
for  the  relief  of  poor  debtors  was  refused." 
The  evidence  offered  by  the  defendants  tend- 
ed to  show  that  on  Decemlier  6th,  Sperling 
applied  to  the  Third  District  court  of  Bristol 
to  take  tbe  oatb  for  the  relief  of  poor  debtors, 
and  that  on  December  16tb,  the  creditor,  al- 
though duly  notified,  not  being  present,  the 
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oath  was  administered  b^  a  Justice  of  said 
court '  to  Sperling,  and  be  was  discharged 
from  arrest,  tbe  Judge  making  tbe  pn^er  cer- 
tificate thereof.  It  Is  contended  by  the  de- 
fendants that  after  Sperling  had  been  de- 
faulted In  the  first  court  to  ■which  be  applied 
tbat  court  had  no  Jurisdiction  to  proceed  fur- 
ther In  tbe  matter,  and  tbat  the  order  re- 
fusing tbe  oath  was  coram  non  Judlce,  and 
therefore  that  tbe  proTision  In  Rev.  Laws, 
c.  1G8,  S  35,  that,  if  the  oath  has  been  re- 
fused, another  application  to  take  It  "shall 
not  be  made  within  seven  days  from  the  hour 
of  such  refusal,"  Is  not  applicable.  We  have 
not  found  It  necessary,  however,  to  consider 
this  question,  because  we  are  of  opinion  that, 
even  if  this  contention  be  correct,  still  the 
plalntifC  Is  entitled  to  recover  upon  a  grround 
to  which  this  Is  In  no  sense  material.  It  Is 
to  be  borne  In  mind  tbat  the  affidavit  of  tbe 
creditor  contained  two  charges,  the  second 
being  one  of  fraud  In  accordance  with  the 
second  clause  of  Rev.  Laws,  c.  168,  {  17, 
While  this  charge  is  very  general,  and,  before 
pleading,  the  debtor  might  be  entitled  to 
have  specifications  filed.  If  he  seasonably  re- 
quested (Stockwell  V.  Sllloway,  100  Mass.  287; 
Frost's  Case,  127  Mass.  650,  554),  yet.  In  the 
absence  of  such  a  request,  or  where  the 
charge  can  be  made  specific  by  its  reference 
to  the  action  or  otherwise,  the  debtor  can  be 
called  upon  to  plead.  Noyes  v.  Manning,  162 
Mass.  14,  37  N.  B.  768.  The  record  of  the 
first  conrt  to  which  the  debtor  applied  does 
not  recite  tbat  he  had  pleaded  formally  to 
tills  cbarge  of  fraud,  but  the  hearing  was  up- 
on both  charges,  tbe  second  as  well  as  the 
first,  and  the  debtor  defaulted  at  a  time  ap- 
pointed for  the  hearing.  The  case  is  there- 
fore within  Rev.  Laws,  c.  168,  §  55,  which, 
when  read  In  connection  with  sections  17  and 
62  of  tbe  same  chapter,  provides,  in  sub- 
stance, that  when  snch  a  charge  is  made  or 
filed  on  affidavit  for  arrest  or  pending  tbe 
examination  of  the  debtor,  "if  the  debtor  vol- 
untarily makes  default  at  a  time  appointed 
for  the  hearing,  *  *  *  he  shall  have  no 
benefit  from  the  proceedings  under  the  pro- 
visions of  this  chapter,"  except  as  stated  in 
another  part  of  the  same  section,  which  is  not 
material  to  this  case.  It  follows  that  the 
second  court  to  which  the  debtor  applied  had 
no  Jut^sdictlon,  and  there  was  a  breach  of 
the  recognizance,  and  tbe  first  ruling  request- 
ed by  the  plaintiff  should  have  been  given. 
Exceptions  sustained. 


(187  Mass.  243) 

SALTMAN  T.  BOSTON  ELEVATED  RT.  CO. 

(Supreme  Judicial   Court  of  Massachusetts. 

Suffolk.    Jan.  6,  1905.) 

BTBECT  BAII.BOAD  —  CBOSSINO  ACCIDENT— COII- 

TBIBCTTOBT   NEQMGENCB— DIBKCT- 

IRCI   VEBDICT. 

1.  Where  plaintiff  in  an  action  against  a 
street  railroad  for  injuries  resulting  from  a  col- 
lision between  an  electric  car  and  the  wagon 

f  t  Bm  StTMt  RsUroadi,  vol.  44,  Cent  Dig.  i  2U. 


which  the  plaintiff  was  driving  was  shown  to 
have  driven  on  tbe  second  of  defendant's  tracks 
when  it  was  impossible,  because  of  a  car  pass- 
ing on  the  first  track,  for  him  to  use  his  sight 
for  protection,  and  when  be  could  not  depend  on 
his  sense  of  hearing  liecanse  of  bis  inability  to 
distinguish  between  the  noise  made  by  the  car 
which  was  passing  and  that  of  the  approadiini; 
car,  which  collided  with  his  wagon,  he  was 
guilty  of  contributory  negligence,  warranting 
the  direction  of  a  verdict  for  defendant 

Exceptions  from  Superior  Ck>iirt,  Suffolk 
County;   I>oramus  E.  Hitchcock,  Judge. 

Action  by  Louis  Saltman  against  the  Bos- 
ton Elevated  Railway  Company.  Verdict  di- 
rected for  defendant,  and  plaintiff  brings  ex- 
ceptions.   Overruled. 

Ellsba  Greenhood  and  Josiah  Bon,  for 
plaintiff.  Russell  A.  Sears  and  Hugh  Ban- 
croft, for  defendant 

LATHROP,  J.    This  is  an  action  of  tort 

for  Injuries  sustained  by  the  plaintUT  result- 
ing from  a  collision  between  an  electric  car 
of  the  defendant  coming  up  Brattle  street  in- 
to Harvard  Square,  In  the  city  of  Cambridge, 
and  a  wagon  which  the  plaintiff  was  driving. 
The  collision  took  place  about  2  o'clock  in 
the  afternoon  on  October  25,  1900.  At  the 
trial  in  the  superior  court  tbe  Judge  declined 
to  rule  that  there  was  no  evidence  of  negli- 
gence on  tbe  part  of  the  defendant,  but  in- 
structed the  Jury,  as  matter  of  law,  that  the 
plaintiff  was  not  in  the  exercise  of  due  care, 
and  that  bis  lack  of  care  contributed  to  tbe 
injury,  and  directed  a  verdict  for  the  de- 
fendant The  only  question  before  us  is  rais- 
ed by  the  plalntUTs  exception  to  the  latter 
ruling. 

Tbe  plaintiff  was  driving,  in  an  express 
wagon  loaded  with  Junk,  from  North  Cam- 
bridge, Intending  to  cross  Brattle  street, 
which  runs  from  the  west  side  of  Harvard 
Square  Into  Boylston  street  which  runs  from 
the  south  side  of  the  square.  The  plaintiffs 
horse  and  wagon  together  were  about  22  feet 
long.  There  are  numerous  tracks  of  the  de- 
fendant in  Harvard  Square,  and  two  tracks 
in  the  middle  of  Brattle  street  occupying  a 
space  of  14  feet  and  9  Inches.  The  plaintiff 
was  familiar  with  the  locality,  as  he  passed 
through  there  about  every  day.  He  also 
knew  that  "there  were  a  good  many  cars  go- 
ing through  there  all  the  time."  Brattle 
street  is  straight  in  the  direction  from  Har^ 
vard  Square  towards  Brattle  Square  for  a 
distance  variously  estimated  at  from  100  to 
300  feet  but  which  appeared  by  an  atias  of 
tbe  city  of  Cambridge  to  be  262  feet  where 
the  street  curves  towards  Brattie  Square. 
The  plaintiff  testified  that  the  distance  of  tbe 
straight  part  of  the  street  was  from  100  to 
150  feet  The  plaintiff  also  testified  that  as 
he  approached  the  tracks  on  Brattie  street 
he  was  obliged  to  slow  up  to  allow  a  car  to 
pass  him  going  from  Harvard  Square  to  Brat- 
tie Square;  that  while  this  car  was  passing 
he  looked  down  Brattie  street  but  saw  no 
car  approaching  from  the  other  direction; 
that  be  could  not  say  that  he  looked  again 
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after  tbat;  that  as  soon  as  tbe  outward- 
boond  car  passed  him  he  drove  straight 
along,  looking  straight  ahead;  and  tbat  an 
Inward-bound  car  struck  the  bind  wbeel  of 
his  wagon,  doing  the  Injury  complained  of. 
The  plaintiff  further  testified  tbat  there  was 
nothing  except  the  passing  car  to  prevent  the 
tnotorman  of  the  car  which  struck  him  from 
seeing  him  or  from  his  seeing  tbe  car.  On 
this  evidence  we  are  of  opinion  that  the 
ruling  of  the  court  below  was  right.  The 
plaintiff's  looking  while  his  view  was  ob- 
structed by  a  passing  car  did  him  no  good. 
Common  experience  teaches  us  that  It  Is  un> 
safe  to  cross  a  double  line  of  tracks  without 
looking  to  see  whether,  a  car  Is  approaching 
on  either  line;  and  It  also  teaches  us  that.  If 
the  view  Is  temporarily  obstructed,  one 
should  wait  until  the  view  Is  unobstructed. 
The  plaintiff  In  this  case  drove  upon  the  sec- 
ond line  of  tracks  when  It  was  Impossible  for 
him  to  use  his  sight  for  his  protection,  and 
when  be  conld  not  depend  upon  his  sense  of 
hearing,  as  It  would  be  Impossible  for  him 
to  distinguish  between  the  noise  made  by  the 
car  which  was  passing  and  that  of  the  ap- 
proaching car.  The  case  seems  to  oa  to 
come  fairly  within  Kelley  v.  Wakefield  Street 
Hallway,  175  Mass.  331,  66  N.  B.  285;  Hur- 
ley T.  West  End  Street  Hallway,  180  Mass. 
370,  62  N.  B.  268,  and  Dunn  v.  Old  Oolony 
Street  Railway,  186  Mass.  316,  71  N.  B.  667. 
See,  also,  Donovan  t.  Lynn  &  Boston  Rail- 
road, 186  Mass.  633,  70  N.  B.  1028. 
Bxc^tlona  overruled. 


(187  Uui.  1£9 

BARRON  V.  OITT  OF  BOSTON. 

(Supreme  Judicial   Court  of  Massachusetts. 
Suffolk.    Jan.  4,  1003.) 

TAXATION— noinCIL*  OF  TAXPATEE— PBOPKBTT 
TAXABLK  IN  OTaXB  FI.AOC  —  FBINTINO 
FKBSSEB— PUnUOATION  Ot  PAFXB. 

1.  A  person  owning  a  house  in  the  city  of  B., 
and  one  in  the  town  of  0.,  occupied  wIUi  his 
family  the  house  at  0.  from  May  to  December, 
1900,  and  in  the  fall  of  that  year  formed  an  in- 
tention to  become  a  resident  of  C,  and  gave  no- 
tice to  the  assessors  of  B.  that  he  was  a  resi- 
dent of  C.  In  December  he  moved  to  his  bouse 
In  B..  and  was  not  in  G.  again  until  June^ 
though  his  intention  of  remaining  a  resident 
there  continued  uninterrupted.  In  April  he 
went  abroad,  notifying  his  family  to  be  in  C. 
by  the  1st  of  May ;  but,  as  a  fact,  they  did  not 
arrive  there  ontil  after  the  1st,  and  he  did  not 
notify  the  assessors  of  G.  of  his  having  beconta 
a  resident  there  until  June,  1001.  Held,  that 
he  was  a  resident  of  C.  on  May  1,  1001,  and 
hence  taxable  there,  until  Rev.  Laws,  c.  12,  § 
23,  making  personal  estate  assessable  In  the 
city  or  town  in  which  one  is  an  inhabitant  on 
May  Ist. 

2.  Rev.  Laws,  c.  12,  S  23,  provides  that  goods, 
wares,  merchandise,  and  other  stock  in  trad6, 
and  stock  employed  in  manufactnrtng  or  the 
mechanic  arts,  in  cities  other  than  those  in 
which  the  owners  reside,  shall  be  taxed  in  the 
cities  or  towns  in  which  the  owners  hire  or  oc- 
cupy manufactories,  stores,  or  shops.  Held, 
that  a  printing  press  and  other  personalty  in- 
cidental to  the  oustnesa  of  publishing  a  bulle- 
tin of  information  to  bankers  once  in  five  min- 
utes, situated  in  a  city  other  than  that  in  which 


the  owner  resided,  was  not  taxable  there,  slnca 
if  the  property  constituted  goods,  etc,  it  did 
not  appear  tliat  the  owner  occupied  a  manufac- 
tory, store,  or  shop,  and  the  business  could  not 
be  termed  manufacturing. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty;  Francis  A.  Gaskill,  Judge. 

Action  by  Clarence  W.  Barron  against  the 
city  of  Boston  to  recover  taxes.  Case  re- 
ported for  determination  of  the  Supreme 
Court    Judgment  for  plaintiff. 

Whipple,  Sears  &  Ogden  and  Alex.  Lin- 
coln, for  plaintiff.  Arthur  L.  Spring,  for  de- 
fendant 

KNOWLTON,  0.  J.  This  Is  an  action  to 
recover  back  a  tax  assessed  upon  the  per- 
sonal property  and  poll  of  the  plaintiff  on 
May  1,  1001.  The  first  question'  is  whether 
he  was  a  resident  of  Boston  at  that  time. 
He  owned  a  house  In  Boston,  which  he  oc- 
cupied a  part  of  the  time.  He  also  owned  a 
large  estate  In  Cohasset  consisting  of  a 
dwelling  house  containing  20  rooms,  and  a 
farmhouse,  stables,  and  a  cowhouse.  This 
be  occupied  a  considerable  part  of  the  time 
In  each  year.  Early  In  tbe  year  1900  he  was 
a  resident  of  Boston,  but  he  stayed  with  bis 
family  at  tbe  house  in  Cohasset  from  May 
to  December  in  that  year.  Tbe  judge  who 
heard  the  case  found  as  follows:  "Tbat  in 
the  fall  of  1900  Mr.  Barron,  having  formed 
tbe  Intention  of  then  and  there  becoming  a 
resident  of  Cohasset  and  while  living  in  his 
house  at  Cohasset,  and  before  his  return  to 
Boston,  gave  notice  to  the  assessors  of  the 
city  of  Boston  tbat  be  was  a  resident  of 
Cohasset;  tbat  Mr.  Barron,  some  time  after 
this  notice  was  given — ^in  December — ^moved 
to  bis  Boston  house,  and  was  not  In  Cohasset 
again  until  June,  but  his  Intention  of  remain- 
ing a  resident  of  Cohasset  continued  uninter- 
rupted; tbat  be  left  for  abroad  in  April,  and, 
before  leaving,  notified  bis  family  to  be  In 
Cohasset  by  the  1st  of  May,  but  that  aa  a 
fact  they  were  not  there  until  shortiy  after 
the  1st  of  May.  I  further  found  as  a  fact 
that  Mr.  Barron  did  not  notify  the  assessors 
of  the  town  of  Cohasset  of  his  having  become 
a  resident  there  until  the  summer,  in  June, 
1901,  and  that  Mr.  Barron  had  not  carried 
out  bis  intention  of  becoming  a  resident  of 
Cohasset  by  any  sufllclent  overt  act;  and  on 
these  facts  I  ruled  and  found  the  plaintiff 
was  a  resident  of  the  city  of  Boston  on  May 
1,  1901,  and  not  of  Cohasset" 

On  this  finding  of  facts,  the  rnling  should 
have  been  that  be  was  a  resident  of  Cohasset 
In  Viles  V.  Waltbam,  157  Mass.  642,  82  N.  B. 
901,  84  Am.  St  Rep.  811,  tbe  law  as  to  domi- 
cile Is  stated  as  follows:  "To  acquire  a  domi- 
cile, tbere  must  be  residence  in  a  place,  and 
an  Intention  to  make  that  place  one's  home." 
The  only  act,  apart  from  the  intention  of  the 
actor,  which  Is  absolutely  necessary  to  the 
acquisition  of  a  domicile  in  a  dty  or  town, 
is  that  at  some  time  the  person  must  go  to 
the  place  and  take  up  his  abode  there.  .  If  he 
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la  abiding  there  while  his  domicile  Is  else- 
where, and  If  while  so  abiding  be  forms  an 
intention  Immediately  to  make  It  his  home 
permanently  or  for  an  indefinite  period,  and 
continues  to  abide  there  in  pursuance  of  that 
purpose,  be  thereby  acquires  a  new  domicile. 
There  Is  no  requirement  of  law  that  he  shall 
glTe  notice  to  assessors  or  to  anybody  else. 
The  act  of  going  from  one  place  to  another, 
or  some  other  apt  indicating  a  change  of  resi- 
dence, Is  often  referred  to  as  a  foundation 
for  the  introduction  in  evidence  of  the  per- 
son's declarations  as  a  part  of  the  res  ges- 
tae. Declarations  accompanying  such  acts 
are  often  important  evidence  of  intention, 
bearing  upon  the  question  whether  there  was 
a  bona  fide  change  of  residence.  See  Ylles  v. 
Waltham,  ubi  supra.  In  McConnell  r.  Kelly, 
138  Mass.  872,  Chief  Justice  Morton  states 
the  rule  as  follows:  "In  determining  wheth- 
er there  has  been  such  a  change  from  one 
place  to  another,  the  t^st  is  to  inquire  wheth- 
er he  has  in  fact  removed  bis  home  to  the 
latter  place  with  the  Intention  of  making  It 
his  residence  permanently  or  for  an  Ind^- 
nlte  time.  If  he  has,  he  loses  his  old  domi- 
cile, and  acquires  a  new  one,  with  all  its 
rights  and  Incidents."  In  Thayer  v.  Boston, 
124  Mass.  182-146,  26  Am.  Bep.  6S0,  Mr.  Jus- 
tice Colt  quoted  from  Lyman  t.  Flske,  17 
Pick.  231-234,  28  Am.  Dec.  293,  a  part  of 
the  definition  of  domicile,  as  follows:  "It  is 
manifest,  therefwe,  that  it  embraces  the  fact 
of  residence  at  a  place,  with  the  intent  to  re- 
gard It  and  make  it  his  home.  The  act  and 
intent  must  concur,  and  the  intent  may  be 
inferred  from  declarations  and  conduct." 
In  Wilbraham  t.  Ludlow,  99  Mass.  587,  this 
Is  a  part  of  the  headnote:  "A  person  legally 
capable  of  choosing  or  changing  his  domi- 
cile, who  is  residing  in  a  city  or  town  of  this 
commonwealth,  with  the  purpose  of  there  re- 
maining for  an  Indefinite  time,  and  without 
retaining  and  keeping  up  any  intention  to 
return  to  Us  former  home  in  another  city 
or  town  of  this  commonwealth,  has  his  domi- 
cile in  the  place  of  his  actual  residence." 
Under  the  law  laid  down  in  this  and  other 
cases,  the  plalntUC,  upon  the  findings  of  the 
Judge,  as  applied  to  the  other  admitted  facts, 
acquired  a  domicile  in  Cohasset,  and  a  tax 
upon  his  poll  and  his  personal  estate  could 
not  properly  be  assessed  in  Boston. 

The  Judge  further  found  that  be  "had  a 
printing  press  and  other  personal  property 
incidental  to  the  publishing  of  the  Boston 
News  Bureau  In  his  Boston  ofllce,  on  Bz- 
change  Place,  on  May  1, 1901,  and  ruled  that 
said  property  was  subject  to  assessment  in 
the  dty  of  Boston,  even  though  Mr.  Barron 
was  a  resident  of  the  town  of  Cohasset  on 
May  1, 1901,  and  that  In  that  event  the  plain- 
tUTs  only  remedy  was  by  petition  for  abate- 
ment, and  that  this  action  could  not  be 
maintained  <m  that  ground  also."  As  we 
have  already  seen,  this  property  could  not 
be  assessed  under  the  first  general  provision 
of  Rev.  Laws,  c.  12,  i  23,  because  the  plaln- 


tur  was  not  an  inhabitant  of  Boston.  If  It 
was  taxable  In  that  city  at  all,  it  was  under 
the  first  danse  of  the  exceptions  In  this  sec- 
tion. To  be  taxable  under  this  clause,  prop- 
erty must  be  "goods,  wares,  merchandieci" 
or  "other  stock  in  trade,"  or  "stock  empk>yed 
In  the  business  of  manufacturing  or  of  the 
mechanic  arts,"  and  the  owner  must  hire 
or  occupy  a  "manufactory,  store,  shop  or 
wharf"  in  Boston.  If  the  proper^  used  in 
publishing  the  Boston  News  Bureau  was 
goods,  wares,  or  merchandise,  within  the 
meaning  of  tiie  statute.  It  does  not  appear 
that  the  plaintiff  hired  or  occiqiled  a  nuuiii- 
factory,  store,  shop,  or  wharf.  The  business 
of  publishing  the  Boston  News  Bureau,  ac- 
cording to  the  undisputed  testimony,  was  the 
publication  of  a  bulletin  of  infonnatlMi  to 
bankers  once  in  five  minutes.  There  Is  noth- 
ing to  show  that  the  place  of  bosiness  was 
a  store  or  shop,  within  the  meaning  of  the 
statute.  The  business  was  not  the  prodnc- 
tion  of  goods,  wares,  or  merchandise  to  be 
kept  for  sale  or  use.  It  was  rather  the 
oommnnicatlon  of  information  which  quickly 
became  a  matter  of  common  knowledge,  and 
then  ceased  to  be  of  value.  The  printing  ot 
words  upon  the  paper  used  was  simply  the 
means  adopted  for  the  transmission  of  tills 
intelligence  from  time  to  time.  To  call  such 
a  business  manufacturing,  or  to  call  the  office 
and  rooms  in  which  It  was  conducted  a  man- 
ufactory, would  be  giving  the  words  a  pe- 
culiar, and  unusual  meaning.  The  finding, 
therefore,  does  not  bring  the  case  within  the 
statute.  Loud  t.  Charlestown,  103  Mass. 
278;  Charlestown  v.  County  Commissioner^ 
109  Mass.  272;  Hlttlnger  v.  Westford.  135 
Mass.  282.  Farwell  t.  Hathaway,  161  Mass. 
242,  23  N.  B.  849;  Ingram  v.  Cowles,  150 
Mass.  167,  23  N.  E).  48;  Hlttlnger  v.  Boston, 
139  Mass.  18,  29  ^.  B.  214;  Wellinston  ▼. 
Bebnont.  164  Mass.  143,  41  N.  B.  62. 
Judgment  for  the  plaintlft 


(187  Kaa.  W) 
HOFFMAN  et  al.  r.  NBW  BNOLAMD 
TRUST  CO.  et  al. 
(Supreme  Judicial  Court  of  Massachusetts 

Bsaex.    Jan.  6,  1905.) 
wnx— OONBTBUCTIOR— TKtJST— VAianrrr— Ti»- 

UIRATIOR. 

1.  Testator,  under  item  7  of  his  will,  directed 
that  any  bonds  owned  by  him  should  not  be 
collected  or  sold  until  they  became  due.  By 
the  first  codicil  he  modified  the  will  in  relation 
to  bonds,  directing  the  setting  apart  of  certain 
of  them  by  liis  executor  to  meet  legadea  in 
trust ;  that  all  others  were  to  be  held  until  the 
decease  of  the  legatees,  the  interest  thereon  to 
be  paid  to  the  executor  and  distributees  pmr- 
snant  to  the  will ;  and  that  on  the  death  of 
certain  legatees  tlie  bonds  be  sold  and  distrib- 
uted, although  not  then  due.  By  the  second 
codicil,  item  7  of  the  will  was  changed,  aa  to 
the  persons  to  whom  the  estate  named  in  tlw 
seventh  item  should  go.  Held,  that  the  provi- 
sion of  the  first  codicil,  as  to  the  care  of  th* 
bonds  by  a  trustee,  and  the  time  when  they 
should  be  sold  and  distributed,  was  not  affected 
by  tlie  second  codicil. 
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2.  The  provision  of  a  will  declaring  a  tmst 
in  testator's  property  to  continue  during  tlie 
life  of  two  legatees  in  being  is  valid,  and  hence 
is  not  subject  to  termination  by  the  benefici- 
aries, especially  where  one  of  four  beneficiaries 
and  the  trustee  appear  in  opposition. 

Appeal  from  Supreme  Judicial  Court,  EIs- 
sez  County:  Joe  Latbrop,  Judge. 

Petition  in  equity  by  Francis  Otey  Hoff- 
man, Individually  and  as  administrator  of 
O.  Pelrce  Hoffman,  deceased,  and  another, 
against  the  New  Bnglapd  Trust  Company, 
trustee  and  executor  of  the  estate  of  Nathan 
Pelrce,  deceased,  and  another,  to  terminate 
the  trust  Bill  dismissed,  and  petitioners 
appeal.    Dismissed. 

Daggett,  Young  &  Jefferson,  for  petitton- 
«s.  C.  H.  Tyler,  O.  D.  Young,  and  B.  D. 
Barker,  for  New  Bngland  Trust  Co. 

HAMMOND,  J.  In  the  original  will  the 
only  provision  relating  to  the  bonds  was  that 
contained  at  the  end  of  the  seventh  item,  as 
follows:  "And  I  direct  that  any  Bonds  own- 
fid  by  me  shall  not  be  collected  or  sold  until 
they  become  due  and  payable."  In  the  first 
codicil  the  only  provision  as  to  the  bonds 
is  the  following:  "And  I  modify  my  said 
will  in  relation  to  the  Bonds  that  I  may  own 
at  my  decease^  as  follows — ^I  now  hereby 
direct  that  the  Bonds  of  the  City  of  Cam- 
bridge— the  BoYids  of  the  City  of  Providence 
— the  Bonds  of  the  City  of  Springfield— «nd 
the  Six  per  Gent  Bonds  of  the  Boston  and 
Albany  Railroad  Gompbny,  be  set  apart  by 
my  executor,  to  meet  the  Income  of  One 
third  of  my  Personal  Estate,  held  in  trust 
for  Mary  Louisa  Pelrce  and  also  for  the  One 
fifth  Income  of  the  remaining  two  thirds  of 
my  personal  estate  held  in  trust  for  Laura 
G.  O.  Pelrce,  so  far  as  may  be  necessary 
for  that  purpose.  And  all  the  other  Bonds 
tliat  I  may  own  at  my  decease  are  to  be 
held  by  my  Trustee,  the  New  England  Trust 
Company  until  the  decease  of  my  Nieces, 
Mary  L.  Pelrce  and  Laura  C.  Q.  Pelrce,  the 
Interest  on  the  same,  to  be  paid  to  my  said 
Blxecutor,  for  distribution  to  the  parties  en- 
titled to  receive  the  same  by  said  Will.  And 
at  the  death  of  both  the  said  Mary  Louisa 
Pelrce  and  Laura  C.  6.  Pelrce,  the  said 
Bonds  may  be  sold  and  distributed  with  all 
accumulations,  although  not  then  due,  to 
the  parties  entitled  by  my  said  Will  to  the 
residue  of  my  Personal  Estate."  In  the  sec- 
ond codicil  there  is  no  mention  of  the  bonds, 
and  it  is  suggested  by  the  petitioners  that, 
since  the  only  provision  in  the  original  wUI 
concerning  the  bonds  was  at  the  end  of  the 
seventh  Item,  the  substituted  provision  con- 
tained In  the  first  codicil  must  be  regarded 
also  as  a  part  of  the  seventh  Item  as  thus 
modified,  and  further  that,  since  the  second 
codicil  modifies  the  seventh  Item,  and  says 
nothing  about  the  bonds,  the  provisions  of 
the  first  codicil  In  relation  to  the  bonds  are 
by  necessary  Implication  annulled  by  the 
second  codicil.    But  we  do  not  so  read  the 


will.  The  manifest  purpose  of  the  second 
codicil  was  not  to  change  the  provisions 
of  the  first  codicil  as  to  the  bonds,  but  to 
change  the  provisions  of  the  will  as  to  the 
persons  to  whom  the  estate  named  In  the 
seventh  Item  should  go.  The  provisions  of 
the  first  codicil  as  to  the  care  of  the  bonds 
by  a  trustee,  and  the  time  when  they  shall 
be  sold  and  distributed  among  the  resid- 
uary legatees,  must  be  regarded  as  still 
standing. 

The  main  question  is  whether  the  trust 
should  be  terminated.  It  is  to  be  observed 
that  the  petitioners  comprise  only  three  of 
the  beneficiaries,  the  fourth  beneficiary  and 
the  trustee  appearing  In  opposition;  and 
under  such  circumstances,  to  declare  the 
tmst  terminated  would  be  going  further 
than  this  court  has  gone. 

But  there  are  other  grounds  for  refusing 
the  petition.  Plainly,  the  testator  Intended 
that  the  tmst  should  continue  until  the 
death  of  both  of  his  nieces,  Mary  and  Laura. 
And  whatever  may  be  the  law  elsewhere, 
that  provision  In  this  commonwealth  Is  le- 
gal Claflln  T.  Claflln,  149  Mass.  19,  20  N. 
E.  454,  8  L.  R.  A.  370,  14  Am.  9t  Rep.  393. 
It  is  also  plain  that'  nothing  has  happened 
which  the  testator  did  not  anticipate,  and 
for  which  he  has  not  made  provision.  The 
language  used  by  Field,  J.,  In  the  case  above 
cited,  is  applicable  here:  "It  canrot  be  said 
that  these  restrictions  upon  the  plaintiff's 
possession  and  control  of  the  property  are 
altogether  useless,  for  there  is  not  the  same 
danger  that  he  will  spend  the  property  while 
it  is  in  the  hands  of  the  trustees  as  there 
would  be  If  it  were  his  own."  For  reasons 
stated  in  that  case,  and  in  Young  v.  Snow, 
167  Mass.  287,  45  N.  E.  688,  with  reference 
to  the  general  doctrine  of  the  termination 
of  such  a, tmst,  which  it  is  unnecessary  to 
repeat  here,  no  sufficient  reason  Is  shown  for 
the  termination  of  the  trust. 

Petition  dismissed. 


087  Uan.  179) 

TOZIBR  r.  HAVERHILL  &  A.  ST.  BY.  00. 

(two  cases.) 

(Supreme  Judicial  Court  of  Massachusetts. 

Essex.    Jan.  5,  1905.) 

OABSrEBS  —  PASSENOEBS — INJUBIES— ACTION— 
INSTRUCTION  —  INJaRIBS  TO  WIFE  —  ACTION 
BT  HUSBAND— VALIDITT  OV  ICABBIAaB— DI- 
TOBCK— BEVABBIAGE    OF    PABTT— STATUTES. 

1.  In  an  action  for  injuries  to  a  passenger  in 
determining  whether  the  motorman  of  the  car 
acted  with  reasonable  care  in  a  sadden  emer- 
gency, the  fact  that  he  was  obliged  to  act  quick- 
ly, and  without  a  chance  for  deliberation,  was 
to  be  considered. 

2.  In  an  action  for  injuries  to  a  passenger 
defendant  requested  an  instruction  that,  if  the 
motorman  did  not  exercise  the  best  Judgment 
which  he  could  have  exercised,  he  being  called 
on  to  act  in  an  emergency,  his  error  would  not 
be  such  negligence  as  would  make  defendant 
liable.  Held  properly  refused,  since  the  lan- 
guage was  applicable  to  an  error  which  mifht 
have  been  very  gross,  and  laoonsistwit  with 
proper  care. 
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S.  Pub.  St.  1882,  c.  14S,  %  4,  declares  that  all 
marriages  contracted  while  either  party  has  a 
former  spouse  living,  save  as  provided  in  chap- 
ter 146,  shall  be  void,  and  by  chapter  146,  §  22 
(Rev.  Laws,  c.  152,  i  21),  the  party  against 
whom  a  divorce  is  granted  shall  not  marry 
within  two  years  from  entry  of  the  final  de- 
cree. St  1895,  p.  476,  c.  472  (Rev.  Laws,  c. 
151,  S  6),  makes  marriages  which  were  illegal 
because  of  one  of  the  parties  having  another 
spouse  living  valid,  after  the  impediment  has 
been  removed  by  the  death  or  divorce  of  the 
other  party  to  the  formed  marriage,  provided 
the  contract  was  made  by  one  of  the  parties  in . 
good  faith  in  the  belief  that  the  former  spouse 
was  dead,  or  that  there  had  been  a  divorce,  or 
without  knowledge  of  such  former  marriage. 
Held,  that  where  a  woman  was  divorced  by  her 
husband,  and  within  two  years  married  again, 
and  while  chapter  145  was  in  force,  the  mar- 
riage was  invalid.  In  the  absence  of  any  evi- 
dence bringing  the  contract  within  the  statute 
ot  1895. 

4.  In  an  action  by  a  hnaband  for  injuries  to 
his  wife  the  marriage  was  to  be  proved  as  a 
fact,  and  it  was  error  to  treat  it  as  collateral, 
and  instruct  the  jury  that  they  were  to  con- 
sider plaintiff  as  the  de  facto  husband  of  the 
woman. 

Exceptions  from  Superior  Court,  Essex 
Oount^;  John  H.  Hardy,  Judge. 

Action  by  Holey  M.  Tozler  against  the 
Haverhill  &  Amesbory  Street  Railway  Com- 
pany, and  action  by  Jeanette  F.  Tozler 
against  the  same  defendant  Judgements  In 
favor  of  plaintiffs,  and  defendant  brings  ex- 
ceptions. In  the  first  case  sustained,  and  in 
the  second  overruled. 

Tlmo.  W.  &  Danl.  H.  Coakley  and  Chas. 
C.  Johnson,  for  plaintiffs.  Chas.  W.  Bartlett 
and  Elbrldge  R,  Anderson,  for  defendant. 

KNOWLTON,  0.  J.  These  are  two  ac- 
tions brought  by  the  plaintiffs,  respectively — 
one  to  recover  for  Injuries  to  the  female 
plaintiff  from  the  alleged  negligence  of  the 
defendant  In  running  a  car  In  which  she 
was  a  passienger;  and  the  other  to  recover 
damages  suffered  by  the  male  plaintiff,  as 
her  husband,  resulting  from  her  injury.  It 
was  conceded  that  she  was  in  the  exercise 
of  dne  care,  and  the  only  exception  now  re- 
lied on  in  her  case  is  to  the  refusal  of  the 
jadge  to  give  the  jury  this  Instruction,  which 
the  defendant  requested:  "If  the  jury  find 
that  the  motorman  did  not  exercise  the  best 
judgment  which  the  case  discloses  could 
have  been  exercised,  he  being  called  upon 
to  act  in  a  sudden  emergency,  his  error  would 
not  I>e  such  negligence  as  would  make  the 
defendant  liable."  If  the  request  contained 
nothing  but  a  statement  of  the  familiar  prin- 
ciple that.  In  determining  whether  one  acts 
with  reasonable  care  in  a  sudden  emergency, 
the  fact  that  he  Is  obliged  to  act  quickly  and 
without  an  opportunity  for  deliberation  is  to 
be  taken  into  account,  and  he  is  not  to  be 
deemed  careless  merely  because  he  failed  to 
do  that  which  would  have  been  best  as 
shown  by  subsequent  events.  It  properly 
might  have  been  given.  See  Ingalls  v.  Bills, 
0  Mete.  1,  43  Am.  Dec.  346;  Cody  v.  New 
Tork  &  New  England  Railroad  Co.,  151  Mass. 
462,  468,  469,  24  N.  E.  402,  7  L.  R.  A.  843; 


6ann(»i  v.  New  Tork,  New  Haven  &  Bait- 
ford  Railroad  Oo.,  173  Mass.  40,  52  N.  E. 
1075,  43  Ll  R.  a.  883.  But  it  went  further, 
and  included  the  proposition  that  the  motor- 
man's  error  in  not  exercising  the  best  Judg- 
ment In  a  sudden  emergency,  if  the  Jury 
found  such  an  error,  would  not  be  actionable 
negligence,  whatever  the  error  might  be  in 
other  particulars.  The  descriptive  language 
in  the  request  was  applicable  to  an  error 
which  might  have  been  very  gross,  and  en- 
tirely inconsistent  With  the  exercise  of  due 
care,  as  well  as  to  an  error  which  might  have 
been  excusable.  We  are  of  opinion  that  the 
instruction  was  properly  refused,  and  that 
the  exception  tn  this  case  should  be  over- 
ruled. 

The  question  in  the  other  case  grows  out 
of  the  fact  that  at  the  time  of  the  marriage 
of  the  two  plaintiffs  the  female  plamtifl  liad 
a  former  husband  living,  who  had  obtained 
from  her  a  divorce  for  desertion,  which  Iiad 
been  made  absolute  less  than  two  years  be- 
fore; It  is  declared  by  Pub.  St  1882,  c.  145. 
{  4,  which  was  in  force  at  the  time  of  the 
marriage,  that  "all  marriages  contracted 
while  either  of  the  parties  has  a  former  wife 
or  husband  living,  except  as  provided  in  chai>- 
ter  one  hundred  and  forty-six,  shall  be  void." 
In  Pub.  St  1882,  c.  146,  S  22  (Rev.  Laws, 
c.  152,  g  21),  there  is  a  provision  in  reference 
to  divorced  persons  "ttiat  the  party  against 
whom  the  divorce  was  granted  sball  not 
marry  within  two  years  from  the  time  of  the 
entry  of  the  final  decree  of  divorce."  The 
record  was  put  in  evidence,  and  from  tlie 
facts  stated  we  infer  that  the  divorce  was 
granted  In  Massachusetts,  where  the  parties 
lived.  The  ceremony  of  marriage  of  the 
present  plaintiffs  was  performed  in  Haver- 
hill. It  is  plain,  therefore,  that  the  marriage 
was  invalid.  Grooglns  v.  Googins,  152  Mass. 
533,  25  N.  B.  833;  Cook  v.  Cook,  144  Mass. 
163,  10  N.  E.  749. 

The  plaintiff  Invokes  Rev.  Laws,  c  151,  { 
6,  first  enacted  in  St  1895,  p.  476,  c.  427. 
which  makes  certain  illegal  marriages  valid 
after  the  Impediment  to  the  marriage  tias 
been  removed  by  the  death  or  divorce  of  the 
other  party  to  the  former  marriage,  provided 
the  marriage  contract  was  entered  into  Iqr 
one  of  the  parties  in  good  faith.  In  the  full 
belief  that  the  former  husband  or  wife  was 
dead,  or  that  the  former  marriage  had  been 
annulled  by  a  divorce,  or  without  knowledge 
of  such  former  marriage,  and  provided  they 
continue  to  live  together  in  good  faith  on 
the  part  of  one  of  them.  See  Lufkln  v.  Lnf- 
kin,  182  Mass.  476,  65  N.  E.  840;  Com.  v. 
Josselyn,  186  Mass.  186,  71  N.  E.  313.  But 
there  was  no  evidence  at  the  trial  tending 
to  show  that  either  of  the  parties  ento^d 
into  the  marriage  contract  under  such  cir- 
cumstances as  to  bring  the  case  within  this 
statute.  The  evidence  tended  to  show  the 
contrary.  Much  less  could  it  be  said  as 
matter  of  law  that  the  case  was  covered  by 
this  statute. 
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The  question  as  to  the  Talidlty  of  tbe  mar- 
riage was  treated  by  the  Judge  as  collateral, 
and  the  Jury  wei;e  instructed  that  tbey  were 
to  consider  the  male  plaintiff  as  de  focto 
and  legally  the  husband  of  the  other  plain- 
tiff. We  are  of  opinion  that  this  was  er- 
roneous. The  right  of  action  depended  upon 
the  alleged  fact  that  he  was  the  husband  of 
the  female  plaintiff,  and  this  fact  was  to  be 
proved  like  any  other  fact  in-  the  case. 

In  the  case  of  Holey  M.  Tozier  the  excep- 
tions are  sustained,  and  In  the  case  of  Jean- 
ette  F.  Tozier  the  exceptions  are  oTerruled. 

So  ordered. 


<187  Mass.  UT) 

GRBBNSTBIN  y.  CHICK. 

(Supreme  Judicial  Court  of  Massachusetts. 

Essex.    Jan.  6,  1905.) 

MASTEB  A.IID  SERVANT — INJUBIES  TO  SXBTAHT 
— NOTICE  0»  INJUBT— HBQI.IGENOE  OT  SUPEB- 
IirrENDERT— AFFEAI. — EBBORS     AVAII.ABLE. 

1.  Where  a  case  was  tried  in  the  lower  court 
on  tbe  assumption  that  tbe  count  under  which 
a  recovery  was  finally  bad  stated  a  cause  of 
action  under  tbe  employers'  liability  statute, 
and  no  demurrer  was  interposed,  or  ruling  on 
the  pleadings  requested,  tbe  suflSdency  of  the 
count  under  the  statute  cannot  be  questioned  on 
appeal. 

2.  A  signature  to  a  notice  to  tbe  master  of 
injuries  to  a  servant,  reading  "D.  per  H.,"  was 
sufficient,  under  the  statute  requiring  such  a 
notice  to  be  signed  by  tbe  injured  person  or 
some  one  in  his  behalf,  where  D.  testified  that 
he  was  retained  to  give  tbe  notice,  and  dictated 
tbe  same  to  his  stenographer,  H.,  who  wrote 
his  name  by  his  authority. 

3.  Under  St.  1887,  p.  900,  c.  270,  i  1,  d.  2, 
giving  a  servant  an  action  against  his  master 
for  injuries  caused  by  the  negligence  of  a  super- 
intendent, it  is  the  duty  of  a  superintendent 
who  puts  a  servant  at  work  in  a  place  which 
is  dangerous  if  tbe  machinery  is  started,  to 
look  after  the  servant,  and  see  that  the  ma- 
chinery does  not  start. 

Exceptions  from  Superior  Court,  Essex 
County;  Chas.  A.  De  Courcy,  Judge. 

Tort  for  personal  injuries  by  Morris  M. 
Oreenstein  against  William  N.  Chick.  There 
was  a  verdict  for  plaintiff,  and  defendant 
excepted.    Exceptions  overruled. 

J.  J.  Mahoney,  J.  J.  Sullivan,  and  David 
Benshlmol,  for  plaintiff.  Wm.  S.  Knox  and 
Jos.  H.  Pearl,  for  defendant. 

LATHROP,  J.  This  Is  an  action  of  tort 
for  personal  injuries  sustained  by  the  plain- 
tiff while  in  the  employ  of  the  defendant  on 
May  22,  1901.  At  the  trial  in  the  superior 
court  the  Jury  returned  a  verdict  for  the 
plaintiff,  and  the  case  Is  before  ns  on  the 
defendant's  exceptions. 

1.  The  defendant  first  contends  that  the 
plaintiff  was  not  entitled  to  recover  on  the 
third  count,  on  which  the  case  went  to  the  Ju- 
ry, on  tlie  ground  that  the  count  does  not  set 
forth  a  cause  of  action  under  St  1887,  p.  900, 
a  270,  S  li  cL  2,  in  that  it  does  not  set  forth 
that  tbs  injury  was  caused  "by  reason  of  the 
negligence  of  any  person  in  the  service  of  the 
onployer,  intrusted  with  and  exercising  su- 


perintendence, whose  sole  or  principal  duty  Is 
that  of  superintendence."  But  the  answer  to 
this  is  that  no  such  question  was  raised  In  the 
court  below,  either  by  demurrer  or  by  ask- 
ing for  a  ruling  upon  the  pleadings.  We 
have  no  desire  to  encourage  slovenly  plead- 
ings, but  it  is  evident  that  this  case  was 
tried  in  the  court  below  on  the  assumption 
that  the  third  count  was  a  good  count  under 
the  statute,  as  the  exceptions  state  that  it 
was  admitted  that  Pratt,  the  foreman,  who 
was  charged  in  the  count  with  negligence, 
was  a  superintendent  within  the  employers' 
UabiUty  act 

2.  The  next  question  is  as  to  tbe  notice. 
No  objection  is  made  to  tbe  form  of  it,  but 
only  to  the  signature,  which  Is  "David  Ben- 
shlmol, per  H.  B."  Mr.  Benshlmol  testified 
tliat  he  was  retained  to  give  the  notice;  that 
he  dictated  tbe  notice  to  his  stenographer, 
Helen  Blair,  and  that  his  name  was  written 
by  her  by  his  authority.  We  have  no  doubt 
that  the  notice  was  sufficient  Dolan  t.  Al- 
ley, 163  Mass.  380,  382,  26  N.  B.  989. 

3.  The  remaining  question  arises  upon  tbe 
exception  of  the  defendant  to  the  refusal 
of  the  presiding  Judge  to  give  the  following 
rulings:  "(1)  Upon  all  the  evidence  the  plain- 
tiff is  not  entitled  to  recover.  (2)  There  ia 
not  sufficient  evidence  to  authorize  the  Jury 
to  return  a  verdict  for  the  plaintiff."  The 
evidence  in  the  case  was  very  contradictory, 
and  It  was  impossible  for  the  Judge  to  give 
the  rulings  requested,  unless  the  plaintiff 
failed  to  make  out  a  case  entitling  him  to 
recover.  It  Is  clear  from  the  evidence  given 
by  tbe  plaintiff  and  his  fellow  workman  who 
testified  In  his  behalf  that  the  Jury  were  war- 
ranted In  finding  that  the  belt  which  operat- 
ed the  machine  at  which  the  plaintiff  was 
working  came  off  the  lower  pulley  and  be- 
gan to  wind  around  the  shafting  above;  that 
the  plaintiff  spoke  to  Pratt,  the  superin- 
tendent about  it;  that  Pratt,  after  examin- 
ing the  machine,  said  he  would  go  to  the 
engine  room,  and  have  the  power  shut  off; 
that  the  plaintiff  was  directed  by  Pratt, 
when  the  machine  stopped,  to  go  upon  a  plat- 
form and  unwind  the  belt;  that  within  a 
few  minutes  the  machine  stopped;  that  the 
plaintiff  went  upon  the  platform  as  direct- 
ed, and  began  to  unwind  the  belt  when  the 
machine  almost  Instantly  started,  the  plain- 
tiff's arm  was  caught,  and  be  sustained  the 
Injury  complained  of.  The  case  Is  not  one 
of  the  giving  of  an  order  by  the  superin- 
tendent which  was  disobeyed  by  the  engi- 
neer, a  fellow  servant  of  the  plaintiff,  for 
Pratt  denied  giving  the  order,  and  the  en- 
gineer denied  receiving  any  order  from  him, 
and  testified  that  the  engine  was  not  stop- 
I)ed  until  after  the  accident.  The  Jury  found 
specially  that  thetmacbinery  was  not  in  mo- 
tion when  the  plaintiff  took  hold  of  the  belt 
The  accident  was  of  a  kind  easily  prevent- 
able by  the  exercise  of  due  care  and  super- 
intendence on  the  part  of  Pratt.  He  had 
put  tbe  plaintiff  in  a  dangerous  place  to 
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work  If  tbe  machinery  started,  and  It  was 
bl8  daty  to  look  after  him,  and  see  that  the 
machinery  did  not  start.  See  Scullane  t. 
EeUogg,  169  Mass.  644,  649,  48  N.  B.  622; 
Malcolm  v.  Fuller,  152  Mass.  160,  25  N.  B. 
83;  Davis  V.  New  York,  New  Haven  &  Hart- 
ford RaUroad,  159  Mass.  632,  84  N.  E.  1070; 
O'Brien  y.  West  End  Street  Ballway,  173 
Mass.  106,  53  N.  B.  149. 
Exceptions  overruled. 


(U7  Haas.  2(0 

HOAGUB  V.  CUMNBB. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     Jan.  7,  1905.) 

BARKBTTFTOT  —  ABSIONMBRT  VOH  BENEFIT  OV 
CBSDIT0B8  —  VALIDITT— BIOHTS  0¥  TBT78TEX 
IH     BANKEUPTCT— STATUTES— CONSTBUCTIOW. 

1.  Under  Bankr.  Act  July  1,  1898,  c.  641,  } 
07e,  SO  Stat.  664  [U.  S.  Comp.  St.  1901,  p. 
3449],  declaring  conveyances  made  in  fraud  of 
&e  act  within  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy  void,  an  assignment 
for  the  benefit  of  creditors,  valid  at  common 
law  and  under  the  statute  of  the  state  in  which 
it  was  ezecoted,  made .  by  the  bankrupt  more 
than  four  months  prior  to  the  filing  of  the  peti- 
tion, is  not  avoidable  by  the  trustee  la  bank- 
ruptcy under  section  70e,  30  Stat.  566  [U.  S. 
Gomp.  St.  1901,  p.  8462],  giving  the  trustee  the 
right  to  avoid  any  transfer  that  might  have 
been  avoided  by  any  creditor. 

2.  Bev.  Laws,  c.  147,  i  21,  declaring  the  acts 
of  trustees  for  the  benefit  of  creditors  valid 
undtf  certain  circumstances  notwithEtanding 
tile  assignment  may  be  avoided  by  subsequent 
proceedings  in  insolvency,  and  section  22,  pro- 
viding that  section  21  shall  not  apply  to  the 
acts  of  the  trustee  unless  the  trustee  deposits 
with  the  clerk  of  the  city  or  town  in  which  the 
principal  business  of  the  debtor  is  carried  on  a 
copy  of  such  assignment,  are  superseded  by  the 
national  bankruptcy  act,  and  remain  in  abey- 
ance so  long  as  the  bankruptcy  act  continues 
in  force;  and  hence  a  trustee  in  bankruptcy 
under  Bankr.  Act  July  1,  1898,  c.  541,  30  Stat. 
556  [U.  S.  Comp.  St  1901,  p.  3452]  §  70e,  giv- 
ing him  the  right  to  avoid  any  transfer  that 
might  have  been  avoided  by  any  creditor  of  the 
bankrupt,  cannot  avoid  an  assignment  for  the 
benefit  of  creditors  made  more  than  four  months 
prior  to  the  filing  of  the  petition,  merely  be- 
cause the  trustee  failed  to  deposit  a  copy  of  the 
assignment  in  the  office  of  the  town  clerk. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty. 

Action  by  Theodore  Hoague,  as  trustee  In 
bankruptcy  of  one  Messenger,  against  Har- 
ry W.  Cumner,  assignee  for  benefit  of  cred- 
itors of  the  bankrupt  From  a  decree  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Whipple,  Sears  &  Ogden  and  Alex.  Lin- 
coln, for  appellant  Brackett  &  Roberta  and 
Geo.  F.  Piper,  for  appellee. 

ENOWLTON,  C.  J.  The  plaintiff  Is  tbe 
trustee  in  bankruptcy  of  one  Messenger, 
who,  more  than  four  months  before  the  com- 
mencement of  the  proceediqgs  in  bankruptcy, 
made  an  assignment  of  his  property  to  the 
defendant  for  the  benefi.t  of  his  creditors, 
which  was  assented  to  by  a  majority  of 
them,  both  in  number  and  value.  This  bill 
la  brought  to  set  aside  the  assignment  and 


recover  the  property.  It  was  said  by  tlie 
plaintiff's  counsel  at  the  hearing  that  no 
question  was  made  in  regard  to  the  validity 
of  the  assignment,  except  that  a  copy  of  it 
was  not  deposited  with  the  clerk  of  the  city 
or  town  in  which  the  principal  basiness  of 
the  debtor  was  carried  on,  as  is  required  by 
the  Rev.  Laws,  c.  147,  {  22.  Construinj;  tbe 
assignment,  first,  as  valid  at  common  law 
and  imder  the  statutes  of  this  common- 
wealth (see  Faulkner  v.  Hyman,  142  Mass. 
63,  6  N.  B.  846),  and  postpMilng  for  the  mo- 
ment the  consideratloii  of  the  statute  just 
referred  to,  the  length  of- time  that  the  as- 
signment had  been  in  force  prior  to  tbe  com- 
mencement of  the  proceedings  In  bankroptcy 
rendered  its  validity  free  from  disturbance 
by  these  proceedings.  We  h*ve  been  re- 
ferred to  no  case  which  decides  or  Intimates 
that  under  the  present  statute  conveyances 
valid  at  common  law  and  under  local  laws 
can  be  set  aside  on  account  of  proceedings 
begun  after  the  expiration  of  four  months 
from  th^  time  of  their  execution.  Under 
Bankr.  Act  July  1,  1898,  c.  641,  30  Stat  644 
[U.  S.  Comp.  St  1901,  p.  3418],  conveyances 
made  in  fraud  of  the  act  within  four  months 
prior  to  the  filing  of  the  petition  in  bankrupt- 
cy are  void.  Section  67e,  30  Stat  564  [D.  S. 
Comp.  St  1901,  p.  3449].  The  implication  Is 
that,  tf  there  Is  no  other  element  of  fraud 
than  a  fraudulent  preference  under  the  stat- 
ute, or  an  act  of  bankruptcy  committed 
more  than  four  months  before  the  commence- 
ment of  the  proceedings,  the  trustee  acquires 
no  right  to  interfere  with  the  conveyance. 
Section  70e,  30  Stat  566  [U.  S.  Comp.  St 
1901,  p.  3452],  which  gives  the  trustee  a  right 
to  avoid  any  transfer  that  might  have  been 
avoided  by  any  creditor.  Includes  all  con- 
veyances which  are  fraudulent  against  cred- 
itors at  common  law;  but  It  does  not  In- 
clude an  assignment  like  the  present,  which 
we  liave  assumed  to  be  valid  both  at  com- 
mon law  and  under  our  statutes. 

We  come  now  to  the  plaintiff's  second  con- 
tention, namely,  that  the  conveyance  was 
rendered  void  by  the  Rev.  Laws,  c.  147,  i§  21, 
22,  because  no  copy  of  It  was  filed  in  the 
office  of  the  town  dork.  The  contention  is 
that  any  creditor  who  did  not  assent  to  it 
might  set  aside  the  assignment  upon  an  at- 
tachment for  his  debt,  and  that,  ther^ore, 
the  trustee  is  entitled  to  the  property  nnder 
section  70e  of  the  bankruptcy  act  This 
statute  has  no  reference  either  to  tbe  bank- 
ruptcy act  or  to  the  rights  of  creditors  at 
common  law.  It  is  Intended  for  the  protec- 
tion of  trustees  acting  in  good  faith  nnder 
assignments  for  the  benefit  of  creditors,  hi 
cases  In  which  the  assignment  Is  set  aside 
because  of  subsequent  proceedings  In  Insol- 
vency. The  failure  to  satisfy  the  conditions 
of  section  22  does  not  affect  the  validity  of 
the  assignment  It  simply  leaves  the  as- 
signee without  the  protection  given  in  sec- 
tion 21  when  the  assignment  Is  set  aside  on 
account  of  subsequent  proceedings  in  insol- 
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Tencjr.  Like  otber  parts  of  our  tnsolTency 
law.  It  la  Bupereeded  by  the  bankruptcy  act, 
and  remains  in  abeyance  so  long  aa  tbe  bank- 
rnptcy  act  continues  in  force.  See  Par- 
menter  Mannfactnrlng  Company  r.  Hamil- 
ton, 172  Mass.  178,  61  N.  K.  629,  70  Am.  St 
Bep.  258.  The  asslg^nment  is  valid  notwitb> 
BtandlDg  the  proceedings  in  bankruptcy. 
Decree  a£Elrmed. 
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CASHMAN  et  al.  t.  LONDON  GUARANTBH 
A  ACX!IDBNT  INS.  00.,  Limited. 

(Supreme  Judicial  Conrt  of  Maawchoactta. 
BaaML    Jan.  S,  180&) 

SKFLOTXBS'    UABIUTT    INBUBANCS— C0nTBA.0r 

OV  INSUSED    WITH  TEIBD  PXIBOR 

— KmCT  OH  POLICT. 

3L  In  an  action  on  a  policy  of  employen'  Ua- 
bility  insurance'  against  loss  for  dama^^es  on  ac- 
count of  bodily  injuries  accidentally  suffered 
witliin  the  period  of  tlie  policy  by  any  employA 
of  the  insured  during  continuance  of  the  work 
descril>ed  in  the  schedule,  it  appeared  that  the 
occupation  of  insured  was  mentioned  in  the 
schedule  aa  that  of  "stevedores  and  contract- 
ors." A  stevedore  in  the  emplov  of  insured  ao 
eidentally  suffered  an  injui7  which  caused  his 
death,  and  his  representative  recovered  judg- 
ment against  insured;  the  ground  of  recovery 
being  a  defect  in  a  runway  owned  by  a  tliird 

Eerson,  with  whom  insured  had  contracted  to 
eep  the  runway  in  repair  as  long  as  they  used 
it.  EM,  that  the  contract  of  the  insured  to 
ke«>  the  runway  in  repair  was  not,  as  matter 
of  law,  so  improper  or  nnreagonable  as  to  take 
the  liability  of  the  insured  to  their  employee,  on 
account  of  it,  out  of  the  general  provisions  of 
the  policy,  so  as  to  make  the  liability  not  the 
liability  of  a  stevedore  within  the  policy,  but  a 
•eparate  and  independent  liability. 

Appeal  from  Superior  Court;  Essex  Comity; 
William  B.  Stevens,  Judge. 

Action  by  Michael  dashman  and  others 
against  tbe  London  Guarantee  &  Accident 
Insurance  Company,  Limited.  From  a  Judg- 
ment for  plalntlfls,  defendant  appeals.  Af- 
firmed. 

Boyd  B.  &  N.  N.  Jones,  for  plabitUT.  Dick- 
•on  St  Knowles,  for  defendants. 

KNOWI/rOM,  a  J.  This  case  was  sub- 
mitted upon  an  agreed  statement  of  facts 
and  evidence,  in  which  it  was  stipulated  that 
it  the  defendant  la  entitled,  aa  matter  of 
Jaw,  to  a  Judgment  in  its  favor  on  the  facts 
and  evidence.  Judgment  ia  to  be  so  entered; 
otherwise  Judgment  is  to  be  entered  for  the 
plaintlfF  in  a  stated  sum.  Judgment  having 
been  entered  for  the  plaintiff,  the  defendant 
appealed,  and  the  question  before  us  is 
whether  there  is  anything  in  the  facts  and 
evidence  to  warrant  a  finding  for  the  plain- 
tiff. 

Tbe  action  ia  to  recover  upon  a  policy  of 
Insurance  "against  loss  from  common  law  or 
statutory  liability  for  damages  on  account 
of  bodily  injuries,  fatal  or  nonfatal,  acciden- 
tally suffered  within  the  period  of  this  policy 
by.  any  employee  or  employees  of  the  assur- 
ed^ while  on  duty  at  the  places  and  ha  tbe 


occupatlona  mentioned  in  the  schedule  he 
inafter  given,  and.  during  the  continuance  of 
the  work  described  In  said  schedule."  Tbe 
occupation  of  the  plaintiffs  mentioned  in  the 
schedule  was  that  of  stevedores  and  contract- 
ors. One  of  their  employes,  working  as  a 
stevedore,  accidentally  suffered  an  injury 
which  quickly  caused  his  death  after  con- 
scious suffering.  A  suit  was  brought  against 
tbe  plaintiffs,  which  was  defended  by  this 
defendant,  and  a  Judgment  was  recovered, 
which  these  plaintiffs  were  obliged  to  pay. 
See  Garant  v.  Cashman,  183  Mass.  13,  86  N. 
S.  699.  The  evidence  in  that  case  la  a  part 
of  the  agreed  statement  in  this,  and  it  shows 
that  ^ere  was  a  liability  of  the  plaintiffs  for 
an  accidental  injury  to  one  of  their  employes 
engaged  in  the  business  of  a  stevedore.  On 
Its  face,  the  liability  seems  plainly  to  come 
within  the  terms  of  tbe  policy,  and  to  war- 
rant a  recovery  in  tbis  action. 

Tbe  ground  of  the  liability  of  these  plain- 
tiffs in  the  former  suit  was  a  defect  in  th^ 
ways,  works,  and  machinery  provided  for 
tb«  use  of  their  employes,  a  part  of  which 
was  a  runway,  with  an  apron  or  platform  at- 
tached to  it  by  hinges,  which  when  in  use 
was  lowered  te  a  level  with  the  runway,  and 
held  in  place  over  the  vessel  that  was  being 
loaded,  by  hinges  and  chains.  Along  each 
aide  of  tbe  apron  were  posts  and  a  rope,  in- 
tended for  tbe  protection  of  the  persons 
working  upon  it.  One  of  these  posts  was 
found  to  be  defective,  and  this  defect  was 
the  cause  of  the  injury  to  the  plaintiff  in  the 
former  suit.  Tbe  present  plaintiffs  bad  en- 
tered into  a  contract  with  tbe  coal  com- 
pany that  owned  the  runway  to  keep  it  in 
repair  so  long  as  they  conducted  tbe  business 
of  unloading  coal  at  that  place.  Their  liabil- 
ity for  tbe  accident  may  have  been  founded 
on  tbis  contract,  made  in  connection  with 
their  business  aa  stevedores;  and  tbe  de- 
flsnse  in  this  suit  Is  that  snch  a  contract,  cre- 
ating sucta  a  liability  to  emptoyfis,  was  so 
foreign  to  the  business  of  stevedores  as  to 
take  the  liability  out  of  tbe  provisions  of  tbe 
policy  of  insurance. 

In  the  first  place,  on  the  evidence,  It  may 
be  doubtful  whether,  as  matter  of  law,  this 
runway  was  not  a  part  of.  the  ways,  works, 
and  machinery  of  tbe  present  plaintiffs,  fur- 
nished to  employes  for  their  use  in  the  busi- 
ness, such  as  to  create  a  liability  to  them  for 
Its  condition  in  the  absence  of  such  a  con- 
tract to  keep  it  in  repair,  and  notwithstand- 
ing the  ownership  of  the  coal  company.  See 
Coffee  V.  New  York,  New  Haven  &  Hart- 
ford Railroad  Co.,  155  Mass.  21-23,  28  N.  SI. 
1128;  Trask  v.  Old  Colony  Railroad  Co.,  166 
Mass.  298-303,  31  N.  E.  6;  Hayes  v.  Phila- 
delphia Coal  Co.,  160  Mass.  457,  23  N.  B.  226; 
Spauldlng  v.  Flynt  Granite  COn  169  Mass. 
687,  34  N.  B.  1131.  But  If  there  would  have 
been  no  liability  to  employ^  without  the 
contract  which  made  the  pneaent  plaintiffs 
primarily  responsible  for  the  condition  of  the 
runway,  there  la  nothing  In  the  evidence  to 
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show  that  such  a  contract  might  not  properly 
be  made  in  connection  with  the  plaintiffs' 
business  as  stevedores.  It  seems  to  us  Inci- 
dental to  the  business  in  which  they  were 
engaged.  They  were,  and  had  been  for  a 
number  of  years,  under  a  contract  to  unload 
the  coal  coming  to  the  coal  company  at  this 
wharf.  Certainly  It  cannot  be  said,  as  mat- 
ter of  law,  that  such  a  contract  was  so  Im- 
proper or  unreasonable  as  to  take  their  lia- 
bility to  their  employes,  on  account  of  it,  out 
of  the  general  prorlslons  of  the  policy.  To 
have  that  effect,  a  contract  must  be  such  as 
to  make  the  liability  not  the  liability  of  a 
stevedore,  within  the  mwining  of  the  policy, 
but  a  separate  and  independent  liability. 
Judgment  affirmed. 


(187  Mase.  229) 

SOIiARI  T.  CLARK  et  aL 

(Supreme  Judicial   Court  of  Massachusetts. 

Suffolk.    Jan.  5,  1905.). 

INJT7BT    TO    XKPI.0Ti^— FALLinO    Or    BTAOINQ — 
NEOLIOBROK  or  SITPCBINTENDENT. 

1.  The  Injury  to  an  employe  by  the  falline  of 
a  staging  on  which  be  was  carrying  material  Is 
the  result  of  negligence  in  the  exercise  of  su- 
perintendencT ;  the  superintendent  not  having 
performed  his  duty  of  not  allowing  the  sta- 
ging to  he  used  till  be  had  used  due  diligence  to 
see  it  was  properly  put  together  and  secured, 
which  would  have  disclosed  that  the  flooring 
rested  merely  on  an  insecurely  nailed  stay,  with 
a  knot  in  it 

Bzceptlons  from  Superior  Court,  Suffolk 
County;  Lemuel  Le  B.  Holmes,  Judge. 

Action  by  one  Solarl  against  one  Clark  and 
others.  Verdict  for  plaintiff.  Defendants 
bring  exceptions.    Exceptions  overruled. 

Hill,  Bangs,  Barlow  &  Homans  and  A.  H. 
Morse,  for  plaintiff.  Geo.  EL  Buck,  for  de> 
fendants. 

BARKER,  J.  The  defendants  employed 
the  plaintiff  and  others  In  constructing  a 
large  circular  tower  of  brick,  which  at  the 
time  of  the  accident  had  been  built  up  some 
25  or  30  feet  above  the  surface  of  the  ground. 
A  staging  of  lumber  was  used  to  support  the 
masons,  and  the  brick  and  mortar  which  they 
were  to  use.  The  staging  was  planned  by 
one  Moore,  who,  upon  the  evidence,  could 
have  been  found  to  have  been  a  superintend- 
ent, within  the  meaning  of  Rev.  Laws,  c.  106,  i 
71.  As  the  tower  was  built  higher.  It  became 
necessary  from  time  to  time  to  place  and  sup- 
port at  a  higher  level  the  planks  which  form- 
ed the  floor  of  the  staging.  These  planks 
rested  on  Joists  called  "putlogs,"  which  at 
one  end  were  built  into  the  brickwork  of  the 
tower,  and  at  the  other  rested  upon  boards 
nailed  to  the  upright  posts  of  the  staging. 
There  were  two  classes  of  boards  so  nailed. 
One  class  were  nailed  to  the  inside  of  the 
uprights,  and  were  called  "ledger  boards," 
and  there  was  evidence  tending  to  show  that 
they  were  designed  to  hold  up  the  putlogs  on 
which  the  planks  which  constituted  the  floor 
of  the  stagrlng  rested.    The  other  class  were 


called  "stays,"  and  there  was  evidence  tend- 
ing to  show  that  their  only  office  was  to 
keep  the  uprights  In  their  perpendicular  po- 
sition, although  there  was  perhaps  some  evi- 
dence that  the  stays  also  supported  the  put- 
logs. Soon  after  the  floor  of  the  staging  bad 
been  raised  for  the  third  or  fourth  time,  as 
the  plaintiff  was  upon  It  in  the  course  of  his 
work  the  staging  broke,  and  he  was  thrown 
to  the  ground.  It  is  conceded  that  he  was  In 
the  exercise  of  due  care,  and  that  due  notice 
was  given  under  the  statute.  At  the  trial  he 
elected  to  rely  upon  the  sixth  count  of  bis 
declaration,  and  the  count  directed  a  verdict 
for  the  defendant  upon  all  t^e  other  counts, 
refused  to  direct  such  a  verdict  upon  the 
sixth  count,  and  left  that  count  to  the  Jniy. 
who  found  upon  It  for  the  plalntlfC.  The 
case  Is  here  upon  the  defendants'  exception 
to  the  refusal  of  the  court  to  order  a  verdict 
for  them  upon  the  sixth  count,  and  the  ques- 
tion for  decision  is  whether  there  was  evi- 
dence from  which  It  properly  could  be  fonnd 
that  the  fall  of  the  staging  was  the  result 
of  negligence  of  Moore  In  exercising  superin- 
tendency. 

It  Is  plain  that  the  staging  was  not  one  of 
those  which  the  masons  employed  upon  a  Job 
of  brickwork  are  expected  to  build  for  them- 
selves. On  the  other  hand,  it  also  Is  plain 
that  enough  proper  materials  were  furnished 
and  kept  on  band  by  the  defendants  for  the 
construction  of  the  staging.  It  fairly  conld 
be  found  from  the  evidence  that  work  of 
building  the  staging  originally,  and  of  rais- 
ing it  whenever  necessary,  was  In  charge  of 
Moore,  the  foreman,  who  also  worked  with 
bis  own  hands,  but  at  whose  orders  the  plain- 
tiff, and  other  ordinary  workmen  of  bis  class. 
made  excavations,  handled  lumber,  or  car- 
ried brick  or  mortar,  as  Moore  told  them  to 
do.  It  also  could  be  found  that  the  most  of 
the  manual  labor  of  erecting  and  of  raising 
the  staging  was  done  by  Moore,  and  by  a 
workman  named  Oardella,  described  in  the 
defendants'  brief  as  the  "handy  man"  of  the 
gang.  The  other  common  laborers,  as  they 
were  ordered  at  times,  brought  boards  for  the 
staging  to  Moore  and  Oardella;  and  some- 
times, when  the  planks  were  to  be  raised 
to  the  next  higher  level,  the  masons  them- 
selves helped  pull  them  up.  The  evidence 
tended  to  show  that  the  plaintiff  was  the 
first  common  laborer  sent  to  take  up  bricks 
after  the  staging  had  been  raised  to  the 
height  where  It  was  when  the  accident  oc- 
curred, and  that  it  happened  as  he  was  up- 
on the  staging  with  his  third  or  fourth  load. 
It  also  could  be  fonnd  that  at  the  p<Ait 
where  the  staging  gave  way  the  outer  end 
of  a  putlog,  Instead  of  being  placed  upon 
the  ledger  board,  had  been  Improperly  placed 
upon  a  stay,  and  that  the  stay  had  been  fast- 
ened to  the  upright  with  only  two  nails,  in- 
stead of  a  greater  number,  and  that  the  nails 
had  been  so  driven  as  to  tend  to  split  the 
stay,  and  that  there  was  a  knot  in  the  stay. 
The  theory  of  the  accident  is  that  the  strahi 
brought  to  bear  upon  the  stay  caused  it  to 
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Birilt,  letting  down  the  putlog  and  tbe  floor 
of  tbe  staging.  We  think  the  evidence  wonld 
not  Justify  a  finding  that  the  knotty  board 
Tvas  selected  or  nailed  In  position  or  the  put- 
log placed  upon  It  by  Hoore,  ratber  than 
Gardella.  But  we  also  think  that  it  fairly 
can  be  found  from  tbe  eyldoice  that  It  was 
a  part  of  the  duty  of  snperlntendency  rest- 
ing upon  Moore  not  to  allow  the  staging  to 
be  used  at  the  height  to  which  It  had  just 
been  raised  until  be  had  used  due  diligence 
to  see  that  it  was  properly  assembled  and  se- 
cured, and  that  the  acddent  resulted  from 
negligence  on  his  part  in  failing  to  observe 
that  the  putlog  did  not  rest  on  a  ledger 
board,  and  did  rest  on  an  insecurely  nailed 
stay,  in  which  was  a  knot. 
Btsceptions  overruled. 


(187  Mass.  15») 

MASSACHUSETTS  NAT.  BANK  T.  SNOW. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Jan.  4,  1905.) 

ROTES— IND0B8ER—UABII.ITT—STATTTnl»— 
CONSTBTJCTIOW. 

1.  Under  the  direct  proTisions  of  Rev.  liaws, 
e.  73,  f  26,  sabd.  5,  a  negotiable  iDstrnment  la 
pajrable  to  bearer  when  the  only  indorsement  is 
in  blank. 

2.  Under  the  direct  provisions  of  Rev.  Laws, 
c.  7S,  §  207,  a  bearer  Is  the  person  in  possession 
of  a  note  which  is  payable  to  bearer. 

3.  Where  a  note  imyable  to  bearer  is  pre- 
sented for  discount,  the  presumption  Is  that 
the  bearer  is  the  owner  of  the  note. 

4.  Under  Rev.  Laws,  c.  73,  S§  69-76,  defining 
holders  in  due  course  of  negotiable  instruments, 
one  who  in  good  faith  takes  a  note  payable  to 
bearer,  and  discounts  it  without  knowledge  of 
any  infirmity,  thereby  becomes  a  holder  in  due 
course. 

5.  To  constitute  notice  of  any  infirmity  In  a 
note,  or  defect  in  the  title,  the  person  to  whom 
it  is  negotiated  must  have  had  knowledge  of 
snch  facts  that  his  action  in  taking  the  instru- 
ment amounted  to  bad  laitb,  under  the  direct 
provisions  of  Rev.  Laws,  c.  73,  {  78. 

6.  Proof  that  a  note  on  whldi  ah  indorser 
^vas  sued  was  not  only  complete  in  form  and  in 
execution,  but  also  that  it  had  been  delivered 
to  him  by  the  maker  as  a  binding  instrument, 
and  had  afterwards  been  indorsed  by  the  de- 
fendant, renders  inapplicable  Rev.  Laws,  c.  73, 
5  33,  providing  that  every  contract  on  a  nego- 
tiable instrument  is  revocable  until  delivery  of 
the  instrument  for  the  purpose  of  giving  effect 
thereto. 

7.  Under  Rev.  Laws,  c.  73,  {  33,  providing 
that,  where  the  instrmnent  is  in  the  nands  of* 
a  holder  in  due  course,  a  valid  delivery  thereof 
by  all  parties  prior  to  him,  so  as  to  make  them 
liable  to  him,  is  conclusively  presumed,  a  note 
which  is  complete  and  payable  to  bearer,  taken 
from  a  thief,  is  valid  in  the  hands  of  a  holder 
in  due  course. 

8.  Where  a  negotiable  note  had  taken  effect, 
and  was  subsequently  negotiated  by  the  bearer 
to  a  holder  in  due  course,  the  fact  that  the 
bearer  was  also  the  maker  was  immaterial,  as 
between  the  holder  and  an  indorser  in  blank 
prior  to  the  negotiation  by  the  maker. 

9.  Under  the  direct  provisions  of  Rev.  Laws, 
c.  78,  S  141,  a  holder  in  due  course  of  a  nego- 
tiable instrument  may  enforce  pajrment  there- 
of according  to  its  original  tenor  when  it  has 
been  materially  altered. 

1 1.  Sm  Bills  and  Notes,  vol.  7,  Cont.  Dig.  {  U2S. 


Exceptions  from  Superior  Court,  Snffolk 
County;    Robt  O.  Harris,  Judge. 

Action  by  tbe  Massachusetts  National 
Bank  against  one  Snow.  Verdict  for  de- 
fendant, and  plaintiff  brings  ezcepttons. 
Blxceptions  sustained. 

Carver  &  Blodgett,  for  plaintiff.  Whip- 
ple, Sears  &  Ogden,  Sherman  L.  Whipple, 
and  Edwin  M.  Brooks,  for  defendant. 

KNOWLTON,  C.  J.  This  Is  an  action 
of  contract  on  three  promissory  notes,  sign- 
ed, "H.  O.  ft  H.  W.  Stevens,"  payable  to 
the  order  of  tbe  defendant.  Indorsed  by  him 
In  blank,  and  dlsootmted  by  the  plaintiff. 
They  severally  bear  date  December  9,  1897, 
and  the  rights  of  the  parties  are  accord- 
ingly governed  by  St  1898,  p.  492,  c.  633, 
sometimes  called  the  "Negotiable  Instru- 
ments Act,"  which  is  now  embodied  in  Rev. 
Laws,  c:  78,  H  18-212,  Inclusive.  In  refer- 
ring to  different  provisions  of  this  statute. 
It  may  be  convenient  to  cite  the  sections 
of  the  Revised  Laws,  rather  than  the  orig- 
inal act 

The  maker  of  tbe  notes,  H.  W.  Stevens, 
who  did  business  under  the  name  of  H.  G. 
&  H.  W.  Stevens,  has  deceased;  and  the  de- 
fendant introduced  evidence  tending  to  show 
that,  after  the  defendant  had  Indorsed  the 
notes,  they  were  taken  from  his  possession 
by  tbe  maker,  without  his  knowledge  or  con- 
sent (uid  discounted  at  the  plaintiff  bank, 
and  that  they  were  altered  by  the  insertion 
of  the  words  "seven  per  cent"  after  the 
words  "with  interest"  Tbe  defense  is  found- 
ed on  this  evidence.  The  defendant's  coun- 
sel stated  that  he  made  no  contention  that 
the  bank  had  actual  knowledge  of  any  In- 
firmity In  the  Instruments,  or  defect  In  the 
title  to  them,  or  that  It  took  them  In  bad 
faith.  Nor  was  It  contended  by  the  defend- 
ant that  In  discounting  the  notes  the  bank 
acted  otherwise  than  in  tbe  r^ular  and  usual 
course  of  business.  But  upon  the  defend- 
ant's testimony  It  might  be  found  that  the 
notes  were  givto  to  him  by  the  maker  in 
payment  of  indebtedness;  tbat,  after  be 
had  Indorsed  them  In  blank,  and  put  them 
In  his  desk  for  collection  or  discount,  he 
was  called  out  of  his  ofiice,  leaving  the 
maker,  Stevens,  there;  and  that  Stevens 
then  took  tbem  without  right  and  three 
days  later  carried  them  to  the  plaintiff 
bank,  and  caused  tliem  to  be  discounted  for 
his  own  benefit 

The  plaintiff  made  many  requests  for  rul- 
ings, which  were  refused,  subject  to  its  ex- 
ception, among  which  were  the  following: 

"First  That  on  all  the  evidence.  Judg- 
ment should  be  for  the  plaintiff  for  tbe  full 
amount  declared  upon  In  Its  declaration, 
with  interest  at  seven  per  cent  from  De- 
cember 9,  1899." 

"Fourtb.  If  tbe  plaintiff  shows  it  took  the 
notes  declared  upon  in  its  declaration  as  a 
bolder  In  due  course.  Judgment  should  be  en- 
tered for  tbe  plaintiff  for  the  full  amount 
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of  said  notes,  with  Interest  at  the  rate  stat- 
ed In  the  same  from  December  9,  1899. 

"Fifth.  That,  when  an  Instrmnent  U  In 
the  hands  of  a  holder  In  dne  course,  a  valid 
dellTery  thereof  by  all  parties  prior  to  him, 
BO  as  to  make  them  payable  to  him.  Is  con- 
clusively presumed." 

"Eighth.  That  the  notes  declared  upon  by 
the  plaintiff  In  Its  declaration  are  com- 
plete  and  regular,  and  were  taken  before 
they  were  due  and  for  value. 

"Ninth.  That  a  holder  of  a  note  is  deem- 
ed prima  facie  to  be  a  holder  in  dne  course, 
and  that  to  constitute  notice  of  an  infirm- 
ity in  the  Instrument,  or  defect  In  the  title 
of  the  person  negotiating  the  same,  the  per- 
son to  whom  it  is  negotiated  must  have  had 
actual  knowledge  of  the  infirmity  or  defect, 
or  knowledge  of  such  facts  that  his  action 
In  taking  the  instrument  amounted  to  bad 
faith." 

"Fifteenth.  That  there  is  no  evidence  in 
the  case  to  warrant  a  Jury  In  finding  that 
the  plaintiff  was  possessed  of  facts  which 
put  it  upon  its  guard  as  to  the  title  of  the 
person  delivering  the  notes  declared  upon, 
or  which  ought  to  have  led  the  plaintiff  to 
inquire  concerning  the  same." 

"Nineteenth.  That  when  an  instrument 
has  been  materially  altered,  and  is  in  the 
bands  of  a  holder  In  due  course,  not  a  party 
to  the  alteration,  he  may  enforce  payment 
thereof  according  to  its  original  tenor." 

"Twenty-Third.  That  even  If  the  Jury 
should  find  that  the  words  'seven  per  cent' 
were  added  to  the  face  of  said  notes  aft» 
th«y  were  Indorsed  by  the  plaintiff,  and 
without  his  authorization  or  revocation,  yet, 
on  all  the  evidence  in  the  case,  the  verdict 
must  be  for  the  plaintiff  for  the  full  amount 
of  said  notes,  with  interest  at  six  per  cent, 
from  December  9,  1899." 

The  plaintiff  also  excited  to  the  follow 
Ing  InstructionB  given  at  the  request  of  the 
defmdant: 

"Fourth.  That  If  the  Jury  find  that  the 
notes  were  taken  from  the  defendant  wrong- 
fully, and  that  the  same  were  never  deliv- 
ered by  the  defendant  to  Stevens,  the  plain- 
tiff gained  no  title  to  the  notes  by  the  ne- 
gotiation of  the  same .  by  Stevens,  and  the 
plaintiff  cannot  recover. 

"Fifth.  The  burden  is  upon  the  plaintiff 
to  show  that  the  notes  w«:e  delivered  by 
the  defendant  to  Stevens,  or  some  other  per- 
son authorized  to  negotiate  them  at  the 
plaintiff  bank." 

"Seventh.  Or,  In  the  alternative,  If  the 
Jury  find  that  the  notes  in  question  were  al- 
tered by  the  addition  of  the  words  'seven 
per  cent'  thereto  after  the  same  were  in- 
dorsed by  the  defendant,  such  an  alteration 
Is  a  material  and  wrongful  one,  destroytog 
the  validity  of  the  notes,  and  upon  the  notes, 
or  any  one  of  them,  thus  altered,  the  plain- 
tiff cannot  recover." 

The  notes,  being  indorsed  In  blank,  were 
payable  to  bearer,  within  the  meaning  of  the 


statute.  Rev.  Laws,  a  73,  |  26  (5).  When 
the  notes  were  taken  to  the  plaintiff  tot 
discount  Stevens  was  the  bearer.  Ber. 
Laws,  c.  73,  (  207.  The  presentation  of  sndi 
notes  for  dlscoxmt  raised  a  presumption  of 
fact  that  the  bearer  was  the  owner  of  them. 
Pettee  v.  Prout  8  Gray,  602,  63  Am  Dec 
778.  Upon  the  undisputed  evidence,  and  up- 
on the  defendant's  admission  that  the  plain- 
tiff took  them  in  good  faith,  and  discounted 
them  without  knowledge  of  any  Inflrmlty  in 
them  or  defect  of  title  In  Stevens,  the  plain- 
tiff became  a  holder  in  due  course,  wltbln 
the  definition  of  the  statute.  Rev.  Laws,  c. 
73,  SS  69-76;  Boston  Steel  &  Iron  Company 
V.  Steuer,  183  Mass.  140,  66  N.  B.  646.  9T 
Am.  St  Rep.  426.  There  was  not  even  any- 
thing to  put  the  plaintiff  upon  inquiry,  for 
the  rate  of  Inter^t  was  the  same  that 
Stevens  had  been  paying  on  his  loana  troia 
the  bank  for  two  years.  The  uncontradict- 
ed evidence,  as  w^l  as  the  defendant's  ad- 
mission, makes  it  plain  that  the  plaintiff 
had  no  notice  of  any  infirmity  in  the  instru- 
ments, or  defect  in  the  title  of  Stevens,  un- 
der the  rule  prescribed  by  the  statute.  Bev. 
Laws,  c.  73,  i  73.  This  rule,  namely,  that 
to  constitute  such  notice,  the  person  to  whom 
the  note  is  negotiated  must  have  had  actual 
knowledge  of  the  infirmity  or  defect,  or 
knowledge  of  such  facts  that  his  action  in 
taking  the  instrument  amounted  to  bad 
faith.  Is  the  same  as  prevailed  in  this  com- 
monwealth before  the  enactment  of  the  stat- 
ute. Smith  V.  Livingston,  ill  Mass.  342; 
Lee  V.  Whitney,  149  Mass.  447,  21  N.  E. 
948 ;  International  Trust  Co.  v.  Wilson,  161 
Mass.  80-90,  86  N.  B.  589. 

The  defendant's  contention  that  after  the 
notes  had  been  delivered  to  the  defendant 
and  Indorsed  by  him,  they  were  stoloi  by 
Stevens,  brings  us  to  the  question  whether, 
under  the  negotiable  instriunents  act  a 
holder  In  due  course  of  a  note  payable  to 
bearer,  tfiat  has  been  stolen,  can  acquire  a 
good  title  from  the  thief.  Even  before  the 
enactment  of  the  statute,  while  the  deci- 
sions were  not  uniform,  the  weight  of  author- 
ity was  in  favor  of  an  affirmative  answer  to 
the  question.  Wheeler  v.  Guild,  20  Pick. 
645,  550,  553,  32  Am.  Dec.  231;  Worcesto', 
etc..  Bank  v.  Dorchester,  etc..  Bank,  10  Cnsfa. 
.488,  57  Am.  Dea  120;  Wyer  v.  Same,  11 
CuBh.  51,  53,  59  Am.  Dec.  137;  Spooner  t. 
Holmes,  102  Mass.  503,  8  Am.  Rep.  491; 
London  Joint  Stock  Bank  v.  Simmons  (1892) 
App.  Cas.  201,  and  cases  dted;  Smith  v. 
Bank,  1  Q.  B.  D.  31;  Goodman  v.  SlmcMids, 
SO  How.  843-365,  15  L.  Ed.  934;  Murray  v. 
Lardnw,  2  WalL  110,  17  L.  Ed.  857 ;  Hotch- 
klss  V.  National  Shoe  &  Leather  Bank,  21 
WalL  854,  22  L.  Ed.  645;  Kinyon  v.  Wobi- 
ford.  17  Minn.  239  (Gil.  215),  10  Am.  R^ 
165;  Clarke  v.  Johnson,  54  IlL  286;  S^bel 
T.  National  Currency  Bank,  54  N.  T.  288,  U 
Am.  Rep.  583;  Bvertson  v.  National  Bank  of 
Newport,  66  N.  T.  14,  28  Am.  Rep.  9 ;  Kuhns 
V.  Gettysburg  National   Bank,  68   Pa.  44S, 
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The  followlig  spedflc  language  of  the  stat- 
ute tonchtng  this  qnestioo,  as  well  as  ItB 
proTislODS  in  other  sections,  was  intended  to 
establish  the  law  in  favor  of  holders  In  dne 
conrse:  "Bnt  where  the  instrament  ia  In 
the  hands  of  a  holder  in  dne  course,  a  ralid 
dellrery  thoreof  by  all  parties  prior  to  him, 
BO  as  to  make  them  liable  to  him,  is  coo- 
cluslvely  presumed."  Rev.  Laws,  c.  73,  I 
33.  This  conclusive  presumption  exists  as 
well  when  the  note  Is  taken  from  a  thief  as 
in  any  other  case.  Of  course,  this  rule 
does  not  apply  to  an  Instrument  which  Is 
Incomplete^  But  in  reference  to  a  complete, 
negotiable  promissory  note,  payable  to  bear- 
er. It  is  a  wholesome  and  salutary  provision. 
See  Greeser  v.  Sugarman  (Sup.)  76  N.  T. 
Supp.  922.  Upon  the  defendant's  statement 
and 'the  counsel's  theory  of  the  case,  the 
rule  is  applicable.  The  note  was  not  only 
complete  in  form -and  In  execution,  but,  upr 
on  his  testimony,  it  bad  been  delivered  to 
bim  by  the  maker  as  a  binding  instrument; 
and  bad  afterwards  been  indorsed  by  blxn. 
Therefore  the  first  sentence  of  Bev.  Laws, 
c.  73,  g  38,  "Kyery  contract  on  a  negotiable 
Instrument  Is  incomplete  and  revocable  un- 
til delivery  of  the  instrument  for  the  pur- 
pose of  giving  effect  thereto,"  was  inappli- 
cable. The  Instrument  bad  taken  effect,  and 
was  subsequently  negotiated  by  the  bearer 
to  the  plalntUC  as  a  holder  in  due-  course. 
That  the  bearer  was  also  the  maker  was 
immaterial  after  the  instrument  had  been 
BO  indorsed  as  to  become  payable  to  bearer. 
Upon  the  plaintiff's  theory  of  the  facts, 
there  was  no  theft,  but  an  ordinary  accom- 
modation Indorsement  by  the  defendant  for 
the  benefit  of  the  maker,  and  none  of  these 
questions  arise.  We  are  of  opinion  that  the 
judge  erred  in  giving  the  fourth  and  fifth 
Instructions  requested  by  the  defendant,  and 
In  refusing  other  instructions  requested  by 
the  plaintiff,  founded  upon  a  different  view 
of  the  statute. 

There  was  also  error  In  the  Instmctlons 
given  as  to  the  alleged  alteration  of  the 
notes.  By  Rev.  Laws,  c  73,  I  141,  it  is  pro- 
vided that  "whoi  an  Instrument  has  been 
zuaterially  altered,  and  is  in  the  hands  of  a 
holder  In  due  course,  not  a  party  to  the  al- 
teration, be  may  enforce  payment  thereof  ac- 
cording to  its  original  tenor."  This  lan- 
guage la  directly  applicable  to  the  present 
case.  See  Scholfield  v.  E^rl  of  Londesbor- 
ough  (1894)  2  Q.  B.  660,  (1893)  1  Q.  B.  536, 
(1896)  A.  a  514;  Schwarts  v.  Wllmer,  90 
Md.  13&-143,  44  Atl.  1059. 

We  understand  that  the  instructions  were 
given  independently  of  any  question  of  plead- 
ing, and  we  therefore  do  not  deem  It  neces- 
sary to  determine  at  this  stage  of  the  case 
whether  tbe  plaintiff  should  amend  its  dec- 
laration by  inserting  counts  upon  the  notes 
as  they  were  before  the  alleged  alteration. 
If  It  wishes  to  recover  upon  them  as  notes 
bearing  interest  at  only  6  per  cent  See 
Mutual  Loan  Ass'n  v.  Lesser  (Sup.)  78  N.  X. 
TCN.B.— 61 


Supp.  629.    Nor  do  we  consider  oth«  ques- 
tions which  are  not  likely  to  arise  op<m  ft 
second  trial. 
Exceptions  sustained. 


(187  Mass.  2M) 
OTIS  V.  MARCH  et  al. 
(Supreme   Judicial   Court  of   Massadinsetts. 
Middlesex.    Jan.  7,  1905.) 

TBUST— WILLS — CONSrrBUCTIOK. 

1.  Where  a  trust  fund  was  created  by  will, 
giving  the  beneficiary  the  income  for  life,  and 
at  his  death  the  principal  to  be  distributed 
among  those  persona  who  would  be  legally  en- 
titled to  receive  it  "were  it  given  to  him  abso- 
lutely and  he  owing  no  debts,"  but  without  pow- 
er 01  appointment,  the  will  of  the  beneficiary, 
giving  his  daughter  $100  and  the  balance  of  his 
estate  to  his  wife,  must  be  disregarded  in  mak- 
ing distribntion  of  the  trust  fund,  where  no  ex- 
press reference  was  made  to  the'  fund  tat  the 
will  of  the  beneficiary,  and  it  appeared  that  ha 
left  a  considerable  estate  acquired  by  his  own 
efforts. 

Case  Reserved  from  Supreme  Judicial 
Court,  Middlesex  County;  John  W.  Ham- 
mond, Judge. 

Bill  by  one  Otis,  trustee  under  the  will  of 
Delano  March,  deceased,  against  Mildred 
March  and  another,  for  Instructions.  In- 
structions given. 

H.  I.  Cummings,  for  Ella  A.  March.  Wm. 
H.  H.  Tuttle,  for  respondent 

KNOWLTON,  a  J.  In  response  to  this 
bill  of  a  trustee  for  instrucdons,  two  re- 
spondents appear,  Mildred  March,  the  adopt- 
ed daughter  of  Frank  D.  March,  and  Ella 
A.  March,  bis  widow  and  residuary  legatee. 
The  fund  in  question  Is  held  under  the  will 
of  Delano  March,  the  father  of  Frank  D, 
In  tmst  to  pay  the  Income  to  Frank  D. 
March  for  hia  life,'  "and  at  bis  death  the 
principal  to  distribute  among  those  persons 
who  would  be  legally  entitled  to  receive  the 
same,  were  It  given  to  him  absolutely  and 
he  owing  no  debts."  Tbe  adopted  daughter 
claims  two-thirds  of  the  fund  as  a  distribu- 
tee, and  the  widow  claims  the  whole  of  it 
as  the  residuary  legatee  mentioned  in  bis 
win. 

There  la  nothing  In  the  will  of  Delano 
March  that  directly  suggests  any  power  of 
appointment  In  bis  son,  and  it  is  contended 
by  both  claimants  that  there  was  no  power 
of  appointment  under  It  A  general  power 
of  appointment,  if  exercised,  makes  the  ap- 
pointed propei'ty  assets  of  the  estate  and  lia- 
ble for  the  debts  of  tbe  appointor.  Clapp  v. 
Ingrabam.  126  Mass.  200;  O'Donnell  v.  Bar- 
bey,  129  Mass.  453-455;  Crawford  v.  Lang- 
maid,  171  Mass.  309,  50  N.  E.  606.  It  is 
strongly  contended  by  tbe  widow  that  there 
was  no  power  of  appointment  and  no  ap- 
pointment, and  that  her  husband's  will  la 
of  importance  In  tbe  controveray  only  as 
showing  to  whom  tbe  property  would  have 
gone  If  It  had  been  given  to  blm  absolutely, 
he  owing  no  debts..  We  are  of  opinion  that 
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the  counsel  on  both  sides  are  right  In  their 
contention  that  there  was  no  power  of  ap- 
pointment 

It  does  not  follow,  however,  that  the  son's 
will  shows  who  would  have  been  entitled  to 
the  property  if  it  had  been  given  to  him 
absolutely.  So  far  as  we  can  Judge,  his 
will  has  no  reference  to  this  property.  It 
contains  but  two  sentences,  the  first  giving 
his  daughter  $100,  and  the  second  giving 
the  balance  of  his  estate  to  his  wife,  and 
appointing  her  and  one  Otis  executors.  The 
trust  fund  held  under  bis  father's  will  was 
not  his  property,  and  is  not  inclnded  in  the 
disposition  made  by  his  will.  If  it  had  been 
given  to  him  absolutely,  it  is  a  matter  of 
conjecture  how  he  would  have  disposed  of 
it  The  report  finds  that  be  left  a  consid- 
erable  estate  upon  which  his  will  operates. 
If  be  had  owned  absolutely  this  trust  fund 
of  about  $60,000,  and  had  disposed  of  it  by 
will,  probably  he  would  have  made  a  will 
-very  different  from  this,  which  disposes  only 
of  the  estate  that  he  acquired  by  bis  own 
efforts. 

There  being  no  attempt  to  dispose  of  this 
ttind  by  the  will  of  Frank  D.  March,  nor 
any  intimation  in  the  will  as  to  how  he 
would  have  disposed  of  it  if  he  had  owned  it 
absolutely  and  owned  no  debts,  we  are  of 
opinion  that  his  will  must  be  disregarded  in 
making  the  distribution  required  by  the  will 
of  his  father.  The  result  is  that  one-third 
of  the  fund  is  to  be  paid  to  Ella  A.  March, 
bis  widow,  and  two-thirds  to  Mildred  March, 
bis  adopted  daughter. 

So  ordered. 


(187  Mass.  239) 
GREGORY  V.  AMERICAN  THREAD  CO. 

(Supreme  Judicial   Court  of  Massachusetts. 
Hampden.    Jan.  5,  1005.) 

INJUBT    TO    EMPLOTA  —  DEKECTIVK    UACHINE— 

RBGUGBNCE— C0NTBIBUT0B7      NBOUOENCB 

— BVIDKHCE— BEMOTENESS. 

1.  Whether  an  employe  operating  a  winding 
machine  in  a  thread  factory,  who  was  injured 
by  its  starting  of  itself  after  she  had  stoppied  it 
with  the  lever,  and  while  she  bad  her  hand  on 
the  bobbin  to  ascertain  if  it  was  winding  prop- 
erly, was  guilty  of  contributory  negligence  m 
not  keeping  a  hand  on  the  lever — it  having 
started  up  the  same  way  the  day  before,  but 
she  having  been  infoTmed  that  morning  by  the 
superintendent  that  he  had  fixed  it — is  a  ques- 
tion for  the  jury« 

2.  A  finding  that  the  superintendent,  whose 
duty  it  was  to  make  necessary  repairs  of  ma- 
chines in  a  thread  factory,  was  negligent  in 
not  repairing  or  in  improperly  repairing  a  wind- 
ing machine,  is  authorized  by  the  fact  that,  after 
it  had  been  stopped  with  the  lever,  it  started 
of  itself,  after  be  said  he  had  repaired  it  on 
notice  that  it  was  so  acting. 

3.  On  the  question  of  negligence,  where  a 
winding  machine  started  up  of  itself,  injuring 
plaintiff,  its  operator,  the  day  the  superintend 
ent  said  he  had  repaired  it,  evidence  that  11 
weeks  before,  when  it  had  so  started,  the  super- 
intendent had  it  taken  apart  and  made  an  at- 
tempt to  repair  it,  which  plaintiff  contends  was 
ineffectual,  may,  in  the  discretion  of  the  court, 
b*  excluded  for  remoteness. 


Exception  from  Superior  Court  Hampden 
County;   Elisha  B.  Maynard,  Judge. 

Action  by  Mary  Gregory  against  the  Ameri- 
can Thread  Company.  Verdict  was  directed 
for  defendant  and  plaintiff  brings  exceptloas. 
Exceptlous  sustained. 

Green  &  Bennett  for  plaintiff.  Brooks  & 
Hamilton,  for  defendant 

LATHROP,  J.  This  Is  an  action  for  per- 
sonal injuries  sustained  by  the  plaintiff  wbile 
In  the  employ  of  the  defendant  In  October. 
1902.  There  are  counts  at  common  law,  and 
under  Rev.  Laws,  c.  106,  (  71,  els.  1,  2.  At 
the  close  of  the  evidence  for  the  plaintiff,  the 
Judge  ruled  that  upon  the  pleadings  and  evi- 
dence, the  plaintiff  could  not  recover,  and  di- 
rected a  verdict  for  the  defendant  The  case 
Is  before  us  on  the  plaintiff's  exceptions. 

We  agree  with  the  contention  of  the  de- 
fendant that  there  was  no  evidence  that  the 
defendant  was  negligent  In  the  manner  of 
instructing  the  plaintiff,  or  in  the  hiring  of 
any  fellow  servant  of  the  plaintiff.  On  the 
remaining  counts  we  are,  however,  of  opin- 
ion that  the  plaintiff  was  entitled  to  go  to 
the  Jury.  The  facts  in  the  case,  as  they  ap- 
pear from  the  plaintiff's  evidence,  may  be 
briefly  stated  thus. 

The  plaintiff  was  a  young  woman,  27  or  29 
years  old.  She  had  been  In  the  employ  of 
the  defendant  8  weeks  at  the  time  of  the  ac- 
cident, and  it  was  her  duty  to  run  two  lap- 
winding  machines,  which  faced  each  other. 
The  function  of  such  a  machine  Is  to  take 
cotton  from  six  rolls,  arranged  along  the  up- 
per part  of  the  machine,  run  it  through  the 
machine,  thereby  stretching  it  and  wind  it 
In  a  compact  form  in  a  single  lap  upon  a 
bobbin  at  one  end  of  the  machine.  At  this 
end  there  is  a  lever  with  which  to  stop  and 
start  the  machine.  Along  the  sides  of  the 
machine  are  handles  by  which,  also,  the  ma- 
chine can  be  stopped  and  started.  Two  of 
these  are  on  the  back  and  two  on  the  front  of 
the  machine.  The  machine  also  stopped  au- 
tomatically when  the  bobbin  was  fnlL  The 
plaintiff  had  to  stop  the  machine  twice  In  the 
morning  and  twice  in  the  afternoon,  for  the 
purpose  of  cleaning  it.  The  day  before  the 
accident  while  the  plaintiff  was  cleaning  the 
machine,  and  when  It  had  been  stopped,  it 
started  up  of  itself,  and  the  plaintiff  was 
struck  over  one  of  her  eyes.  She  complained 
to  one  Greaves,  a  second  hand,  about  the  ma- 
chine's starting  of  itself.  Greaves  said:  **I 
will  see  to  it  I  will  have  it  fixed."  The 
next  morning  the  plaintiff  noticed  that  the 
machine  was  running  a  soft  lap;  that  is,  that 
the  lap  on  the  receiving  bobbin  was  not  tight 
to  the  bobbin,  as  was  usual.  She  took  out 
that  lap,  but  the  next  was  the  same.  She 
then  complained  to  Greaves,  showed  the  lap 
to  him,  and  said  it  was  running  soft  He 
said:  "The  next  one  will  be  all  right"  Tlie 
plaintiff  then  asked  Greaves  If  be  had  fixed 
the  machine,  and  be  said:  "Yes;  I  have  fix- 
ed the  machine.    That  machine  is  all  lig^t" 
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The  plaintiff  then  resumed  her  work.  In 
the  afternoon  the  lap  appeared  to  be  running 
soft  again,  and  the  plaintiff  pushed  back  the 
lever  at  the  end  of  the  machine,  and  brought 
the  machine  to  a  full  stop.  She  then  put  her 
right  Iiand  over  the  bobbin  to  ascertain  If  the 
lap  was  soft.  Wlille  her  hand  was  in  this 
position,  the  machine  started  np,  and  her 
hand  was  caught  and  injured. 

The  defendant  contends  that  the  plaintiff 
was  not  in  the  exercise  of  dne  care,  and  has 
addressed  to  ua  an  elaborate  argument  to 
show  that,  Instead  of  putting  her  right  hand 
over  the  twbbln,  she  should  hare  held  on  to 
the  shipper  with  her  light  hand,  and  put  her 
left  hand  over  the  bobbin,  or  have  removed 
the  bobbin.  We  are  of  opinion,  however, 
that  whether  the  plaintiff  was  in  the  exercise 
of  due  care  was,  on  the  evidence,  a  question 
of  fact  for  tie  Jury,  rather  than  of  law  for 
the  court  Donahue  v.  Drown,  164  Mass.  21, 
27  N.  B,  675. 

The  next  question  is  whether  there  was 
evidence  of  negligence  on  the  part  of  the  de- 
fendant The  plaintiff  relies  upon  the  negli- 
gence of  Greaves,  and  also  contends  that  the 
starting  of  the  machine  is  some  evidence  that 
It  was  defective.  We  are  of  opinion  that 
both  of  these  contentions  are  correct  and 
that  the  question  of  the  defendant's  negli- 
gence was  for  the  Jury.  As  to  Greaves,  it 
appears  that  he  had  charge  of  the  operatives 
of  the  lap-winding  machines,  and  it  was  his 
duty  to  make  all  necessary  repairs.  He 
comes  clearly  within  R§^v.  Laws,  c.  106,  §  71, 
d.  1.  That  be  was  negligent  in  not  repair- 
ing the  machine  at  all,  or  In  not  repairing  It 
properly,  la  a  fair  Inference  from  the  fact 
that  the  machine  started  of  Itself.  For  his 
negligence  the  defendant  Is  responsible  under 
the  statute  above  cited.  He  is  also  liable  at 
common  law.  Donahue  v.  Drown,  154  Mass. 
21,  27  N.  B.  675;  Mooney  v.  Oonnecttcut  Biv- 
er  Lumber  Co.,  154  Mass.  407,  28  N.  B.  352; 
Connors  v.  Durite  Mnfg.  Co.,  156  Mass.  163, 
30  N.  B.  559.  The  case  seems  to  us  more 
nearly  to  resemble  the  cases  last  cited  than 
Boss  V.  Pearson  Cordage  Co.,  164  Mass.  257, 
41  N.  B.  284,  49  Am.  St.  Rep.  459,  and  Kenne- 
Bon  T.  West  End  Street  Railway,  168  Mass.  2, 
46  N.  B.  114.  In  Boss  v.  Pearson  Cordage 
Co.  the  machine  was  stopped  by  a  fellow  serv- 
ant of  the  plaintiff,  and  it  was  said  to  be  ob- 
vious that  if  the  belt  had  not  been  entirely 
removed  from  the  tight  pulley  to  the  loose 
one,  there  would  be  danger  of  the  belt  work- 
ing onto  the  tight  pulley  and  starting  the  ma- 
chine. In  the  case  before  us  the  plaintiff 
testified  that  she  stopped  the  machine,  and 
she  was  sure  that  it  was  stopped.  In  Kenne- 
son  T.  West  Bnd  Street  Railway,  168  Mans. 
1,  46  N.  B.  114,  the  motorman  of  an  electric 
car,  after  arriving  at  his  destination,  and 
after  the  trolley  bad  been  shifted,  took  off 
the  motor  bandies  and  went  to  the  other  end 
of  the  car,  and  was  seen  to  stoop  down  and 
to  take  hold  of  the  fender.  The  car  shortiy 
after  started,  and  he  was  caught  under  the 


wheels  and  fatally  Injured.  What  caused 
the  car  to  start  was  wholly  uncertain,  and  it 
was  held  that  there  was  no  evidence  of  negll- 
£^nce  on  the  part  of  the  defendant  The 
case  bears  no  resemblance  to  the  one  before 

OS. 

While  the  plaintiff  was  bound  to  Introduce 
evidence  from  which  the  Jury  might  properly 
infer  that  the  accident  was  caused  by  the 
defendant's  negligence,  she  was  not  required 
to  point  out  the  particular  act  or  omission 
which  caused  the  accident  Mooney  v.  Con- 
necticut River  Lumber  Co.,  154  Mass.  407, 
409,  28  N.  E.  352;  MeMn  v.  Pennsylvania 
Steel  Co.,  180  Mass.  196,  202,  62  N.  B.  379; 
Klelbaz  v.  MIddleton  Paper  Co.,  180  Mass. 
363,  366,  62  N.  B.  371.  The  Starting  of  the 
machine  was  some  evidence  that  It  was  in  a 
defective  condition.  Packer  v.  Thomson- 
Houston  Electric  Co.,  176  Mass.  496,  499,  56 
N.  B.  704.  This  is  not  a  case  where,  assum- 
ing the  plaintiff's  story  to  be  true,  one's  mind 
ia  left  in  entire  uncertainty  as  to  the  cause  of 
the  starting  of  the  machine. 

There  remains  a  single  question  of  evi- 
dence to  be  considered.  The  plaintiff  offered 
to  show  by  a  witness  that  about  11  weelta 
before  the  accident  the  witness  was  working 
on  the  machine,  and  it  started  of  itself,  after 
havhig  been  once  stopped;  that  Greaves'  at- 
tention was  called  to  the  matter,  and  the  ma- 
chine was  taken  to  pieces,  and  an  attempt 
made  to  repair  it  which  the  plaintiff  con- 
tended was  not  effective.  This  evidence  was 
excluded.  We  are  of  opinion  that  it  was 
within  the  discretion  of  the  Judge  to  exclude 
the  evidence  on  the  ground  of  remoteness. 
Powers  v.  Boston  &  Maine  Bailroad,  175 
Mass.  468,  56  N.  B.  710;  Tobin  T.  Brimfleld, 
182  Mass.  117,  65  N.  B.  28. 

Exceptions  sustained. 


OXr  Mass.   2Z1) 
COMMONWEALTH  v.  CBOWNINSHIBLU. 

(Supreme  Judicial   Court  of  Massacbusetta. 
Suffolk.    Jan.  5,  1905.) 

IfURICIFAI,  COBFOBATIORS  —  BEOITIATION  BT 
PARK  COMMISSIO NEBS  — SPEED  OF  ATITOICO- 
BIUSS— VAUDITT    or    BEOUI.ATION. 

1.  St  1893,  p.  934,  c.  300,  g  1,  authorizing 
the  board  of  park  commiesionera  to  connect 
any  public  boulevard  or  driveway  under  its 
control  with  any  part  of  a  city  or  town  within 
its  jurisdiction  by  selecting  and  taking  a  con- 
necting street  or  part  tliereof  leading  to  sach 
park,"  etc.,  does  not  limit  the  power  of  the 
commissioners  to  the  taking  of  a  street  con- 
necting two  parks. 

2.  St.  187o,  p.  778,  c.  185,  §  3,  authorizmg 
the  board  of  park  commissioners  to  make  rules 
for  the  use  and  government  of  parks,  confers 
power  to  fix  tlie  mazimnm  speed  at  whicli  a 
person  may  ride  or  drive  in  a  park,  or  in  a 
stieet  leading  to  such  park. 

3.  A  regulation  that  no  person  sliall  ride  or 
drive  in  a  specified  avenue  in  a  city  at  a  rate  of 
speed  exceeding  eight  miles  an  hom:  ia  reasoit- 
able. 

4.  St  1902,  p.  235,  c.  815,  regulating  the 
speed  of  automobiles  throughout  the  state,  re- 
fers to  automobiles  on  public  highways,  and 
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dow  not  abrogate  tlie  regulation  of  the  speed 
of  aatomobiles  in  a  city  park. 

5.  St  1903,  p.  511,  c.  478,  {  14,  requiring  no- 
tice of  a  special  regulation  of  the  speed  of  au- 
tomobiles to  be  posted  at  the  points  where  any 
road  affected  thereby  joins  other  roads,  applies 
only  to  regulations  by  boards  of  aldermen  of 
cities  and  selectmen  of  towns,  and  has  no  ap- 
plication to  regulations  made  by  Ijoards  of  park 
commissioners. 

&  A  park  regulation  that  "no  person  shall 
ride  or  drive"  at  a  rate  of  speed  exceeding  eight 
miles  an  hour  is  sufficiently  definite  to  support 
a  criminal  prosecution  for  operating  an  anto- 
mobile  at  an  excessive  speed,  as  a  person  may 
be  said  to  be  "driving"  an  automobile  if  he  is 
controlling  the  motive  jtower. 

Exceptions  from  Superior  Court,  Suffolk 
County;  John  A.  Aiken,  Judge. 

One  Crownlnshield  was  convicted  of  violat- 
ing a  role  of  the  board  of  park  commiBslon- 
erfl,  and  brings  exceptions.  Exceptions  over- 
jrnled 

M.  3.  Sngbrue,  First  Asst.  Dlst  Atty.,  for 
tlie  Commonwealth.  Hill,  Bangs,  Barlow  & 
Bomans  and  B.  Wendell,  Jr.,  for  defendant 

LATHROP,  J.  The  defendant  was  found 
guilty  of  violating  a  rule  of  the  board  ot 
park  commissioners  of  the  city  of  Boston, 
which  provides  that  "no  person  shall  ride  or 
drive  In  Commonwealth  avenue  at  a  rate  of 
q>eed  exceeding  eight  miles  an  boor."  At 
the  trial  It  appeared  that  the  defendant,  on 
November  13,  1903,  was  mnnlng  an  automo- 
bile at  a  rate  of  speed  exceeding  eight  miles 
an  hoar  in  Commonwealth  avenue  between 
Exeter  street  and  Fairfield  street  Many 
objections  were  raised  in  the  court  below, 
and  come  before  us  on  the  defendant's  ex- 
ceptions. 9o  much  of  CommonwiBalth  ave- 
nue as  lies  between  Arlington  street  and  the 
intersection  of  the  avenue  with  Beacon  street 
was  taken  for  park  purposes  by  the  board 
of  park  commissioners  on  June  29,  1894. 

1.  It  is  contended  that  the  board  of  park 
commissioners  never  acquired  any  jurisdic- 
tion over  the  part  of  Commonwealth  avenue 
where  the  offense  was  committed.  This  de- 
pends on  the  construction  to  be  given  to  St 
1893,  p.  934,  c.  300,  {  1.  This  section  is  as 
follows:  "Any  board  of  park  commission- 
ers constituted  under  the  authority  of  chap- 
ter one  hundred  and  fifty-four  of  the  Acts 
of  the  year  eighteen  hundred  and  eighty- 
two  as  amended  by  chapter  two  hundred 
and  forty  of  the  Acts  of  the  year  eighteen 
hundred  and  ninety,  or  of  any  special  acts, 
shall  have  power  to  connect  any  public 
parte,  boulevard  or  driveway  under  Its  con- 
trol, with  any  part  of  any  city  or  town  In 
this  commonwealth  wherein  It  has  jurisdic- 
tion, by  selecting  and  taking  any  connecting 
street  or  streets,  or  part  thereof^  leading  to 
iuch  park,  and  shall  also  have  power  to  ac- 
cept and  add  to  any  such  park  any  street 
or  part  thereof  which  adjoins  and  runs 
parallel  with  any  boundary  line  of  the 
same:  provided,  that  the  consent  of  the  pub- 
lic authorities  having  control  of  any  such 
street  or   streets   so   far  as   selected   and 


taken,  and  also  the  consent  in  writing  of  the 
owners  of  a  majority  of  the  frontage  of  the 
lots  and  lands  abutting  on  such  street  or 
streets  so  far  as  taken,  shall  be  first  obtain- 
ed." It  appears  that  the  public  authorities 
having  control  of  Commonwealth  avenue 
assented  to  the  selection  and  taking  of  the 
portion  of  the  avenue  taken,  and  tliat  the 
consent  in  writing  of  the  owners  of  a  ma- 
jority of  the  frontage  of  the  lots  and  lands 
abutting  on  the  avenue  has  been  obtained. 
The  contention  of  the  defendant  Is  tbat  as 
the  board  of  park  commissioners  has  no  con- 
trol over  the  Public  Garden,  wblch  abuts 
on  Arlington  street  for  the  entire  length  of 
tbat  street  It  could  not  take  the  avenue  for 
the  purpose  of  connecting  the  Public  Gar- 
den with,  the  Back  Bay  Fens.  But  we  are 
of  opinion  that  the  language  of  the  statute 
Is  broader  than  this.  The  board  of  {wik 
commissioners  Is  expressly  given  the  power 
"to  connect  any  public  park,  bonlerard  or 
driveway  under  Its  control  [in  this  case  the 
Ba(&  Bay  Fens]  with  any  part  of  any  city 
or  town  in  this  commonwealth  whet«In  It 
has  jurisdiction,  by  selecting  and  taking  any 
connecting  street  or  streets,  or  part  tliereof, 
leading  to  such  park."  The  object  of  tlie 
statute  was  to  give  a  board  of  park  com- 
missioners having  jurisdiction  of  a  park  in 
any  city  or  town  to  take,  under  the  oondt 
tions  above  set  forth,  any  street  connecting 
with  that  park  in  the  same  city  or  town,  and 
was  not  limited  to  the  taking  of  a  street 
connecting  two  parks.  The  view  which  we 
have  adopted  is  in  ~  accordance  with  that 
taken  by  the  commissioners  on  the  Revised 
Laws,  and  adopted  by  the  Legtslatore: 
"Such  boards  may  connect  any  public  park, 
boulevard  or  driveway,  under  its  control, 
with  any  part  of  a  city  or  town  for  which 
tbey  are  appointed  by  talcing  any  connecting 
streets  or  part  thereof  leading  to  socb 
park,"  eta  Report  of  Commissioners,  c.  2S, 
t  S;   Rev.  Laws,  c.  28,  {  3. 

2.  It  is  next  contended  that  if  the  park 
commissioners  had  jurisdiction  over  that 
part  of  Commonwealth  avenue  where  the 
offense  was  committed,  their  jnrladictloa 
was  limited  to  acts  of  maintenance  and  man- 
agement and  did  not  embrace  the  iwwer  to 
pass  the  rule  in  question.  But  section  3,  St 
1SB3,  p.  935,  c.  300,  reads  as  follows:  "Soch 
boaitls  of  park  commissioners  shall  have  Vb» 
same  power  and  control  over  the  streets  or 
parts  of  streets,  taken  under  this  act  as  are 
or  may  be  by  law  vested  in  them  concerning 
the  parks,  boulevards  or  driveways  under 
their  control."  To  ascertain  the  power  of 
the  board,  we  torn  to  St  1876,  p.  778,  c.  185. 
i  8,  which  not  only  gave  the  board  power  to 
take  land  for  parks,  and  "to  lay  out  improve, 
govern  and  r^nlate"  the  same,  but  also  "^ 
make  rules  for  the  use  and  govemmoit  there- 
of, and  toe  breaches  of  such  rules  to  afSx 
penalties  not  exceeding  twenty  dollars  for 
one  otteaae."  Power  is  also  given  to  tmpkiy 
a  police  forc&    We  cannot  doubt  the  power 
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of  the  board  of  park  commlasioners,  under 
the  Btattites  cited,  to  regulate  the  speed  at 
which  a  pereon  shall  "ride  or  drive"  in  a 
park  or  Id  a  street  which  is  within  the  Juris- 
diction of  such  commissioners,  in  CSom.  t. 
Abrahams,  158  Mass.  57,  80  N.  B.  79,  where 
a  rule  made  by  the  park  commissioners  un- 
^er  St  1875,  p.  778,  a  185,  {  3,  was  held  to 
be  valid,  it  was  said  in  the  opinion  of  the 
court:  "The  parks  of  Bostota  are  designed 
for  the  nse  of  the  public  generally,  and 
whether  any  park  or  a  part  of  any  park  can 
be  temporarily  set  aside  for  the  use  of  a  por- 
tion of  the  public  Is  for  the  park  commission- 
ers to  decide  in  the  exercise  of  their  discre- 
tion." The  general  question  which  arises 
where  a  by-law  or  ordlnanoe  of  a  city,  or  a 
rule  of  a  board  of  park  commissioners  Is  con- 
cerned is  whether  it  is  authorized  by  a  stat- 
ute, and  whether  it  is  reasonable.  See  Com. 
T.  Stodder,  2  Qush.  682,  570,  48  Am.  Dea  670. 
The  rule  In  question  was  authorized  by  stat- 
ute, and  was  reasonable.  No  question  lias 
been  raised  as  to  the  poww  of  the  Legisla- 
ture to  authorize  the  board  of  pai^  commis- 
sioners to  make  the  rule  relied  upon,  and  it 
la  evident  that  such  contention,  if  made, 
could  not  prevail.  Brodbine  v.  Revere,  182 
llass.  688,  602.  00  N.  B.  607. 

&  The  next  contention  is  that,  if  the  board 
of  park  commlasioners  had  power  to  pass 
rules,  such  power  was  taken  away  by  subse- 
quent legislation.  The  argument  la  that,  be- 
cause St.  1902,  p.  236,  c.  316,  regulated  the 
8i>eed  of  automobiles  throughout  the  state,  it 
abn^^ted  all  park  regulations.  It  is  clear, 
however,  that  this  statute  was  not  intended 
to  apply  to  park  regulations.  It  refers  to 
the  speed  of  automobiles  on  public  highways, 
streets,  and  ways.  This  act  was  repealed  by 
St  1903,  p.  512,  c.  473,  S  16,  which  contains 
a  Clause  that  "nothing  herein  contained  shall 
be  so  construed  as  to  affect  the  rights  of 
boards  of  park  commiBSloners  as  authorized 
by  law."  The  reasoo  for  this  is  that  the  act 
contains  certain  general  regulations  which 
apply  to  all  automobiles,  but  section  8,  which 
applies  to  speed  limit  only,  applies  to  a  pub- 
lic way  or  private  way  laid  out  under  the  au- 
thority of  statute. 

4.  The  next  contention  is  that  under  sec- 
tion 14,  St  1903,  p.  611,  c  473,  no  regulaUon 
of  the  park  commissioners  shall  be  elTectlye 
unless  notice  of  the  same  is  posted  conspicu^ 
ously  at  the  points  where  any  road  affected 
thereby  Joins  other  roads.  But  a  reading  of 
the  section  shows  very  clearly  that  the  last 
seitence  of  the  section  applies  only  to  special 
regulations  made  by  boards  of  aldermen  of 
cities  and  selectmen  of  towns,  and  has  noth- 
ing to  do  with  boards  of  park  commissioners. 
The  section  reads  as  follows:  "Nothing  here- 
In  contained  .rtiall  be  so  construed  as  to  af- 
fect the  rights  of  boards  of  park  commission- 
era  as  anthori£ed  by  law.  Boards  of  alder- 
men of  cities  and  the  selectmen  of  towns 
may  make  q>eclal  regulations  as  to  the  speed 
of  automobiles  and  motor  cycles,  and  as  to 


the  use  of  such  vehicles  upon  particular 
roads  or  ways,  including  the  right  to  exclude 
th«n  altogether  thorefrom.  Such  exclusion, 
however,  shall  be  subject  to  an  appeal  to  the 
Massachusetts  Highway  Oommlssion,  whose 
decision  in  the  case  shall  be  final.  No  such 
spoeial  regulation  shall  be  effective  unless  no- 
tice of  the  same  is  posted  conspicuously  at 
the  points  where  any  road  affected  th^eby 
Joins  other  roads." 

6.  The  last  contention  is  that  the  rule  of 
the  board  of  park  commissioners  is  too  in- 
deflnite  to  support  criminal  proceedings. 
Fault  Is  found  with  the  words  "ride  or 
drive,"  but  we  are  of  opinion  that  a  person 
may  be  said  to  be  driving  an  automobile  if 
he  is  controlling  the  motlTe  power.  We  find 
nothing  else  in  the  case  which  requires  spe- 
cial consideration. 

Bzc^ttons  overruled. 


(187  Maas.  186) 
McQDESTBN  r.  ATTORNEY   OENBRAL 
et  al. 

(Supreme  Judicial   Coart  of  MassachuMtts. 
Essex.     Jan.  6,  1006.) 

▲TTOBNET     OKNEBAI,  —  FOWXBfl  —  BKPBESIKTA- 

TIOH  B7  PRIVATE  COUHSXI/— I.AKD 

BSGISTBATION— AfPKALS. 

1.  Under  Rev.  Laws,  c.  128,  {  31,  relative  to 
proceedings  for  the  registration  of  land  titles, 
providing  that  if  the  land  borders  on  a  river  or 
an  arm  of  the  sea,  or  if  it  otherwise  appears 
that  the  commonwealth  haa  a  claim  adverse  to 
that  of  the  applicant,  notice  shall  be  given  to 
the  Attorney  General,  the  commonwealth  is  a 
proper  party  in  proceedings  to  renster  the  title 
to  land  over  which  there  ia  claimed  to  be  a 
public  landing  place,  and,  under  section  13  of 
the  act,  It  may  apijeal  to  the  superior  court 
from  an  adverse  decision. 

2.  Rev.  Laws,  c.  7,  {{  1-8,  enlarging  and  de- 
fining the  duties  of  the  Attorney  General,  re- 
quiring suits  and  proceedings  in  which  the  com- 
monwealth Is  a  party  to  be  conducted  by  him 
or  under  his  direction,  and  giving  him  power 
to  appoint  such  assistants  as  the  duties  of  the 
office  reiiuire,  and  to  employ  such  additional  le- 
gal assistance  as  be  may  deem  necessary,  do 
not  limit  the  previously  existing  power  of  the 
Attorney  General  to  give  jurisdiction  to  the 
courts,  and  to  bind  himself  as  a  party  repre- 
senting the  public,  through  an  unofBcial  attor- 
ney at  law  authorized  to  represent  him. 

3.  An  appeal  to  the  superior  court,  taken  un- 
der Rev.  Laws,  c.  128,  {  13,  from  a  decision  ad- 
verse to  the  commonwealth  in  proceedings  to 
register  the  title  to  land  over  which  a  public 
landing  place  was  claimed  by  the  commonwealth 
and  by  a  town  to  exist.  Is  not  invalid  because 
the  attorneys  who  represented  the  Attorney 
General  in  taking  the  appeal  were  also  acting 
for  the  town. 

Petition  for  writ  of  prohibition  by  George 
E.  McQuesten  against  the  Attorney  General 
and  others.    Dismissed. 

H.  H.  Buck,  for  petitioner.  Moulton,  Ca- 
sey, Jones  &  Darling  and  U.  O.  Haskell,  for 
respondents. 

KNOWLTON,  0.  J.  This  is  a  petition  fw 
a  writ  of  pTohibitliMt  to  prevent  the  trial  in 
the  superior  court  of  an  appeal  from  a  de- 
cree of  the  court  of  tand  registration  In  fa- 
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vor  of  the  petitioner  upon  an  application  for 
the  registration  of  bis  title  to  certain  land 
In  the  town  of  Marblehead.  This  appeal  was 
taken  by  the  Attorney  General,  acting  by  au- 
thorized attorneys,  who  also  represented  the 
town  of  Marblehead.  The  principal  conten- 
tion of  the  present  petitioner  is  that  such  an 
appeal  could  be  taken  only  by  the  Attorney 
Oeneral,  or  Assistant  Attorney  Oeneral,  or 
district  attorney,  in  person,  and  that  the  At- 
torney General  could  not  authorize  other  at- 
torneys to  take  and  enter  an  appeal  which 
would  g^lve  the  superior  court  jurisdiction. 

On  the  original  petition  there  was  a  ques- 
tion whether  there  was  a  public  landing 
place  over  the  land  described,  and  notice  of 
the  application  was  accordingly  given  to  the 
Attorney  General,  under  Rev.  laws,  c.  128, 
i  31.  The  interests  of  the  public  were  li>- 
volved,  and  the  commonwealth  was  a  prop- 
er party.  Under  section  13  it  had  a  right  to 
appeal  from  an  adverse  decision.  The  At- 
torney Oeneral  entered  an  appearance  per- 
sonally In  the  court  of  land  registration,  but 
filed  no  claim.  Afterwards,  with  the  consent 
of  the  petitioner,  who  resesved  all  legal 
rights,  attorneys  representing  the  town  pre- 
sented the  claim  of  the  commonwealth  in 
that  court,  under  authority  in  writing  from 
the  Attorney  General.  The  petitioner  object- 
ed to  the  authority  of  these  attorneys  to  take 
an  appeal  for  the  Attorney  General,  and 
moved  to  dismiss  the  appeal.  The  motion 
having  been  denied,  this  petition  was 
brought 

Previously  to  the  enactment  of  St  1896,  p. 
482,  a  490,  it  had  long  been  the  practice  of 
the  Attorney  Oeneral,  In  certain  civil  cases 
to  which  he  or  the  commonwealth  was  a  par- 
ty, to  be  represented  by  attorneys  procured 
and  paid  by  relators,  or  other  private  par- 
ties who  had  a  special  Interest  in  the  main- 
tenance of  the  public  rights  in  question.  At- 
torney General  v.  Metropolitan  Railroad  Com- 
pany, 125  Mass.  515,  28  Am.  Rep.  264;  At- 
torney General  v.  Consumers'  Gas  Co.,  142 
Mass.  417,  8  N.  E.  138;  Attorney  General 
T.  Tarr,  148  Mass.  309,  19  N.  E.  358,  2  Lu 
R.  A.  87;  Attorney  General  v.  Revere  Cop- 
per Company,  152  Mass.  444,  25  N.  E.  605, 
9  li.  R.  A.  510;  Attorney  General  v.  Ab- 
bott, 164  Mass.  323,  28  N.  E.  346,  18  L.  R. 
A.  251;  District  Attorney  v.  Lynn  &  Bos- 
ton Railroad,  16  Gray,  242;  Attorney  Gen- 
eral T.  Butler,  123  Mass.  304 ;  Attorney  Gen- 
eral V.  Parker,  126  Mass.  216 ;  Attorney  Gen- 
eral T.  City  of  Boston,  123  Mass.  460.  This 
had  been  done  with  the  approval  of  the 
court  Parker,  Commonwealth's  Attorney,  v. 
May,  5  Cusb.  336-338;  Com.  y.  Boston  & 
Maine  Railroad,  3  Custt,  25-48.  The  rule  as 
to  criminal  prosecutions  has  always  been  dif- 
ferent Com.  V.  Knapp,  10  Pick.  477-481,  20 
Am.  Dec.  534;  Com.  v.  Williams,  2  Cush. 
682-684;  Com.  v.  Scott,  123  Mass.  222-234, 
25  Am.  Rep.  81.  But  even  in  civil  cases  the 
court  has  recognized  the  desirability  of  hav- 
ing public  interests  actively  represented  In 


court  by  a  public  officer.    Burbank  ▼.  Bur- 
bank.  152  Mass.  254-256,  25  N.  E.  427,  9  Ll  R. 
A.  748,  and  Cases  above  dted.    Emphasis  was 
given  to  this  view  in  Attorney  General  v. 
Adonai  Shomo  Corporation,  167  Mass.  424,  45 
N.  E.  762,  which  was  an  Information  brought 
In  the  name  of  the  Attorney  General,  but  not 
actively  prosecuted  by  him.    A  little  before 
the  argument  of  this  case  In  the  full  court, 
but  after  the  hearing  before  the  single  Jus- 
tice, St  1896,  p.  482,  c.  490  (Rev.  Laws,  c 
7,  it  1-8),  was  passed,  which  enlarged  and 
more  particularly  defined  the  duties  of  the 
Attorney  General.    Under  this  act  the  Attor- 
ney General  appears  in  all  the  courts  of  the 
commonwealth,  not  only  for  the  common- 
wealth, but  for  the  Secretary,  the  Treasurer, 
and  the  Auditor,  and  for  all  heads  of  depart- 
ments, state  boards  and  commissions,  in  all 
suits  and  other  civil  proceedings,  except  up- 
on criminal  recognizances  and  ball  bonds,  in 
which  the  commonwealth  is  a  party  or  inter- 
ested, or  in  which  the  official  acts  and  doings 
of  said  officers  are  called  in  question.    This 
put  an  end  to  the  practice,  which  had  previ- 
ously  prevailed   to   some   extent   in    state 
boards  and  commissions,  of  employing  pri- 
vate counsel  in  public  matters  at  the  expense 
of  the  commonwealth.    The  statute  also  pro- 
vides that  "all  such  suits  and  proceedings 
shall  be  conducted  by  him  or  under  his  direc- 
tion."   In  this  way  official  responsibility  for 
these  suits  and  proceedings,  at  all  stages  of 
their  progress,  is  secured.    The  statute  also 
gives  the  Attorney  General  power  to  aiH>olnt 
such  assistants  as  the  duties  of  the  office  re- 
quire, and,  with  the  approval  of  the  Gover- 
nor and  council,  to  fix  their  compensation. 
He  may  also,  subject  to  like  approval,  em- 
ploy such  additional  legal  assistance  as  he 
may  deem  necessary  in  the  discharge  of  his 
duties.    In  this  way  a  very  large  and  impor- 
tant official  responsibility  rests  upon  the  At- 
torney   General.     All    of    this    business    In 
which  the  commonwealth  Is  interested  must 
be  conducted  In  court  under  his  direction. 
Doubtless  It  was  expected  that  In  ordinary 
cases  this  direction  would  be  given  most  ef- 
fectually while  having  the  business  in  court 
done  by  his  regular  assistants,  or  by  other 
attorneys  employed  and  paid  under  the  au- 
thority of  the  statute.    But  we  are  of -opin- 
ion that  this  statute  was  not  Intended   to 
limit  his  previously  existing  power  to  give 
Jurisdiction  to  the  courts,  and  to  bind  him- 
self as  a  party  representing  the  public.  In 
the  ordinary  way,  through  an  nnofficiaa  at- 
torney at  law  authorized  to  represent  him. 
It  might  be  inconvenient  and  it  Is  unneces- 
sary, to  leave  the  Attorney  General  with  no 
power  in  a  civil  proceeding  to  act  In  court 
otherwise  than  in  person  or  through  a  reg- 
ular assistant  or  a  person  appointed  -with 
the  approval  of  the  Governor  and  coundL 
It  would  require  plain  provisions  of  tbe  stat- 
ute to  indicate  a  legislative  purpose  so  to 
limit  his  power.    As  a  party  In  a  dL-vU  pro- 
ceeding in  court,  or  as  an  officer  represent- 


Digitized  by  LjOOQIC 


Mas&) 


UOORE  ▼.  DICK. 


967 


bag  public  interests,  be  Is  bound  by  the  ac- 
tion ot  bia  antborized  attorney  as  any  other 
party  Is.  In  reference  to  this,  If  the  require- 
ment that  the  business  shall  be  done  under 
his  direction  implies  that  It  shall  be  done  by 
a.  regular  assistant,  or  by  a  person  appoint- 
ed with  the  approval  of  the  Governor  and 
conndl,  the  statute  is  merely  directory. 
Since  the  enactment  of  the  statute  cases 
bave  been  heard  repeatedly  in  which  the  At- 
torney General  was  n  party,  and  was  repre- 
sented by  private  counsel  witl^ont  objection. 
Attorney  General  v.  Dole,  168  Mass.  562,  4T 
N.  B.  436 ;  Attorney  General  v.  McCabe,  172 
Mass.  417,  52  N.  E.  717 ;  Attorney  General  t. 
Williams,  174  Mass.  476,  55  N.  E.  77;  b.  c, 
178  Mass.  330,  50  N:  E.  812;  Attorney  Gen- 
era] r.  Donahue,  160  Mass.  18,  47  N.  E.  433 ; 
Attorney  General  v.  Drohan,  160  Mass.  534, 
48  N.  B.  279,  61  Am.  St  Rep.  301 ;  Attorney 
General  v.  Goodell,  180  Mass.  538,  62  N.  B. 
962;  Attorney  General  v.  Vineyard  Grove 
Company,  181  Mass.  607,  64  M.  E.  75. 

The  fact  that  the  attorneys  who  repre- 
sented blm  in  taking  the  appeal  were  act- 
ing also  for  the  town  of  Marblehead  does 
not  affect  tbe  validity  of  their  action.  There 
was  no  inconsistency  between  the  claims  of 
these  two  parties  wblcb  should  preclude 
counsel  for  one  from  representing  the  other 
in  taking  the  appeal.  Indeed,  It  appears  that 
they  agreed  in  their  contenflon  in  regard  to 
the  acquisition  of  public  rights  In  the  landing 
place. 

Our  view  of  this  part  of  the  case  makes  It 
unnecessary  to  consider  the  question  wheth- 
er, if  the  appeal  was  wrongly  taken,  the  pe- 
titioner has  another  remedy  that  would  make 
It  unnecessary  to  issue  a  writ  of  prohibition. 

Petition  dismissed. 


(187  Mass.  207) 

MOORE  et  al.  v.  DICE. 

(Supreme  Judicial  Court  of  Massacbosetts, 

Essex.    Jan.  6,  1005.) 

MOBTOAaBS— POWER  OF  SAI.E— CONSTSCCTIOIf— 
NOTICB  —  HEWBPAPBB  —  IDENTITT  —  EVI- 
DENCB  —  SrKFICIENCT  —  EQUITT  —  BEDEMP- 
TION— LACHES  AS  DEFENSE  —  TEIAI/— BBPOBT 
OP  EVIDENCE— DUTT   OF  MA8TEB— APPEAL. 

1.  Where  a  cause  is  heard  before  a  master 
under  a  rule  directing  him  to  bear  tbe  parties 
and  report  bis  findings  oi  fact  and  law  to  tbe 
court,  the  master  need  not  report  the  evidence, 
In  the  absence  of  a  request  during  tbe  bearing. 

2.  The  request  of  a  losing  party  for  a  report 
of  the  evidence,  made  for  the  first  time  after 
the  hearing  is  closed  and  tbe  draft  report  is 
known,  is  never  looked  on  with  favor. 

8.  In  a  suit  to  redeem  land  sold  under  pow- 
er of  sale  in  mortgages  or  notice  to  be  inserted 
in  "the  Reporter  newspaper,  printed  in  the 
coun^  of  Essex,"  which  was  a  daily  paper  at 
the  time  the  mortgage  was  given,  evidence  ex- 
amined, and  held  sufficient  to  support  a  find- 
ing that  publication  of  tbe  notice  in  tbe  Lynn 
Daily  Bee  or  Lynn  Bee,  published  in  that  coun- 
ty, was  not  tbe  paper  mentioned  in  tbe  iMwer; 
oie  Reporter  at  the  time  of  tbe  Sale  being  a 
weekly  paper,  and  the  Bee  its  successor  as  a 
Sally. 

4.  Where  a  power  of  sale  in  a  mortgage  re- 
quires publication'  of  notice  thereof  to  be  made 


in  a  particular  paper,  tbe  Identity  of  which  is 
ascertainable,  its  publication  in  a  different  pa- 
per renders  tbe  sale  thereunder  invalid. 

5.  In  a  suit  to  redeem  land  sold  under  i>ower 
of  sale  in  mor^ges  on  notice  to  be  inserted  in 
a  particular  newspaper,  where  it  appears  that 
sale  was  made  in  a  different  paper,  laches  is  no  , 
defense  when  suit  is  commenced  before  tbe  ex- 
piration of  a  period  equivalent  to  tbe  statute 
of  limitation  sufficient  to  give  title  by  adverse 
possession. 

Appeal  from  Superior  Court,  Essex  Coun- 
ty;  Russell,  Judge. 

Suit  by  one  Moore  and  others  against  one 
Dick.  From  a  decree  for  plaintiffs,  defend- 
ant appeals.    AfOrmed. 

G.  Ik  Mayberry  and  W.  M.  Morgan,  for  ap- 
pellant Wm.  H.  Niles,  Frank  D.  Allen,  and 
Walter  L.  Van  Kleeck,  for  appellees. 

HAMMOND,  J.  This  is  a  bill  to  redeem 
land  from  two  mortgages  given  by  Henry 
Moore,  the  father  of  the  plaintiffs.  The  bill 
Is  resisted  upon  two  grounds,  the  first  of 
wliich  is  that  the  first  mortgage  has  been 
duly  foreclosed  by  sale  under  the  power 
therein  contained,  and  the  second  that  It 
tbe  foreclosure  was  Imperfect  by  reason  of 
any  defect  in  the  proceedings,  the  plaintiffs 
are  barred  by  laches.  After  the  hearing  be- 
fore the  master  had  closed,  and  the  draft 
report  bad  been  shown,  the  defendant  re- 
quested the  master  to  annex  to  tbe  report 
a  copy  of  the  evidence  bearing  upon  several 
findings.  The  master  refused  to  comply 
with  such  requests,  and  the  defendant  duly 
excepted.  Subsequently  the  defendant  mov- 
ed that  the  court  order  the  master  to  report 
all  tbe  material  evidence  bearing  upon  his 
exceptions,  alleging  that  the  court  could  not 
properly  dispose  of  them  without  such  a  re- 
port The  motion  was  overruled,  and  the 
defendant  appealed. 

Tbe  rule  to  the  master  directed  blm  "to 
bear  tbe  parties  and  their  evidence,  and  re- 
port his  findings  of  fact  and  law  to  the 
court"  Under  this  rule  he  was  not  bound 
to  report  the  evidence.  It  was  open  to 
either  party  during  the  hearing  before  him 
to  move  In  court  that  he  be  required  to  re- 
port the  whole  testimony,  or  any  part  of 
it,  if.  In  the  progress  of  the  bearing,  either 
party  considered  that  such  a  course  was 
necessary  or  desirable.  This  was  not  done. 
"For  the  losing  party  to  come  In  for  the 
first  time  after  the  hearing  Is  closed  and  the 
draft  report  is  known,  and  ask  for  a  report 
of  the  evidence.  Is  never  looked  upon  with 
favor"  (I*arker  v.  Nickerson,  137  Mass.  487, 
493),  and  we  are  not  satisfied,  from  an  ex- 
amination of  this  report,  or  from  anything 
before  us,  that  justice  requires  that  the  ex- 
ceptions, so  far  as  based  upon  the  refusal 
of  the  master  to  comply  with  these  requests, 
should  be  sustained,  or  that  the  motion  made 
to  the  court  about  the  same  matter  should 
have  been  granted.  We  proceed,  therefore, 
with  tbe  examination  of  tbe  case  as  pre- 
sented by  the  master's  report 

The  Validity  of  the  foreclosure  proceed- 
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logs  taken  In  1883  by  one  Faircbild,  then  the 
bolder  of  botb  mortgages,  is  attacked  solely 
upon  tbe  ground  that  the  notice  of  sale  was 
not  Inserted  In  the  paper  designated  In  the 
power.  As  to  this  the  master  finds  as  fol- 
lows:' "The  power  of  sale  In  the  first  mort- 
gage provides  that  the  notice  of  sale  shall  be 
published  In  'the  Reporter  Newspaper,  print- 
ed in  tbe  county  of  Essex  aforesaid.'  At 
the  date  of  this  mortgage,  October  10,  1873, 
there  was  pablished  la  Lynn  a  newspaper 
which  had  as  Its  name  at  the  top  of  the 
first  page,  'Lynn  SemlweeUy  Reporter.' 
This  paper  had  been  published  In  Lynn  since 
1854.  Its  publication  was  continued  till  1880, 
when  It  passed  into  the  hands  of  new  owners, 
who  then  began  the  publication  from  the 
same  office  of  two  newspapers — ^a  daily,  whose 
title  was  the  'Lynn  Dally  Bee,'  and  a  weekly, 
entitled  The  Lynn  Reporter.'  They  continu- 
ed to  publish  the  latter  under  the  same  name 
till  1889.  Neither  in  1873  nor  In  1883  was 
there  any  other  newspaper  printed  in  the 
county  of  Essex  whose  name  contained  the 
word  'Reporter.'  Both  the  'Lynn  Semlweekly 
Reporter'  and  The  Lynn  Reporter,'  during 
the  whole  of  their  existence  were  commonly 
known  In  Lynn  by  the  name  of  'The  Repor- 
ter.' In  1873  It  was  what  Is  ordinarily  spo- 
ken of  as  a  'family  paper,'  and  was  the  lead- 
ing paper  of  that  kind  in  Lynn.  It  had  a 
good  circulation,  with  many  regular  subscrib- 
ers. It  contained  a  summary  of  the  news, 
with  stories  and  other  matters  of  literary  in- 
terest, and  was  in  common  use  for  advertis- 
ing legal  notices.  It  was  taken  regularly  and 
read  by  the  plaintiffs  and  their  father  during 
Its  whole  existence  from  1854  .to  1889,  and 
was  sent  to  those  of  the  plaintiffs  who  were 
away  from  Lynn.  The  publication  of  a  daily 
.  paper  by  the  same  owners  after  1880  had  the 
tendency  to  diminish  the  circulation  of  the 
weekly.  This  effect  was  not  at  once  very 
great,  but  increased  gradually,  till  in  1889  it 
was  such  that  the  publlcatlou  was  then  stop- 
ped. I  find  that  The  Lynn  Reporter'  was 
substantially  a  continuation  of  the  'Lynn 
Semlweekly  Reporter,'  and  that  they  both 
answered  the  description  of  'The  Reporter 
newspaper  printed  In  the  county  of  Essex.' 
The  'Lynn  Dally  Bee,'  or  the  'Lynn  Bee,'  as  It 
Is  called  In  the  Falrchlld  affidavit,  was  in  no 
sense  The  Reporter  newspaper'  mentioned  in 
the  power.  The  newspaper  designated  in  the 
power  of  sale  I  find  was  'Lynn  Semlweekly 
Reporter,'  commonly  know  as  'The  Reporter.' 
I  find  that  this  was  the  newspaper  the  mort- 
gagor and  mortgagee  had  in  mind  when  the 
mortgage  was  given.  It  is  probable  that  if 
the  notice  had  been  published  In  the  Reporter 
the  plaintiffs  would  have  known  of  the  sale. 
The  publication  of  the  notice  of  sale  in  the 
'Lynn  Bee,'  was  not  such  a  publication  as  was 
required  by  the  terms  of  the  power  of  sale. 
A  publication  in  the  Lynn  Reporter  would 
have  been  so.  I  find,  therefore,  that  in  this 
respect  Faircbild,  the  assignee  of  the  mort- 
gage, did  not  comply  with  the  conditions  an- 


nexed to  the  power  of  sale  In  tbe  mortgage. 
It  did  not  appear  that  there  was  a  failure 
to  comply  with  the  terms  of  the  power  in 
any  other  respect  than  that  above  menti<m- 
ed." 

The  <iaestion  Is  a  narrow  one,  and  not  f^ee 
from  difficulty,  but  after  a  careful  considera- 
tion of  the  circumstances,  which  are  aonie- 
what  minutely  detailed  in  tbe  report,  we 
are  of  opinion  that  they  Justify  tbe  general 
finding  that  the  newspaper  designated  In  tbe 
power  of  sale  was  the  "Lynn  Semlweekly 
Reporter,"  commonly  known  as  the  "Repor- 
ter," and  that  its  identity  under  a  change  of 
name  was  substantially  oontinned  In  tbe 
"Lynn  Reporter,"  and  not  In  the  "Lynn  Daily 
Bee."  It  Is  plain  that  the  weekly  paper.  In 
Its  general  character,  and  presumably  in  tbe 
kind  of  its  patronage,  much  more  nearly  re- 
sembled the  one  named  in  the  power  tfaan  tbe 
dally  did..  The  finding  of  the  master  npon 
this  matter  therefore  must  etand. 

It  Is  familiar  law  that  one  who  sella  under 
a  power  must  follow  strictly  its  terms.  If  be 
falls  to. do  so,  there  is  no  valid  execution  of 
the  power,  and  tbe  sale  Is  wholly  void.  Big- 
ler  V.  Waller,  14  Wall.  (U.  S.)  297,  20  L.  BJd. 
891;  Shillaber  v.  Robinson.  87  U.  S.  68.  24 
L.  Ed.  967;  Roarty  v.  Mitchell,  .7  Gray.  243; 
Tbomburg  v.  Jones,  36  Ma  514.  In  Smith  ▼. 
Provln,  4  Allen,  516,  where  the  povrar  re- 
quired that  an  'affidavit  of  tbe  proceedings 
should  be  made  and  recorded  in  the  registry 
of  deeds  within  one  year  after  the  sale,  the 
same  principle  was  necognized  and  applied, 
and,  it  appearing  that  no  such  affidavit  had 
been  made  and  filed  for  record  until  nearly 
three  years  had  expired,  the  sale  was  treated 
as  a  nulllly.  The  manner  in  which  the  notice 
of  the  proposed  sale  shall  be  given  is  one  of 
the  important  terms,  of  tbe  power,  and  a  strict 
compliance  with  it  is  essential  to  tbe  vaUd 
exercise  of  tho  power.  It  follows  that  tbe 
sale  was  not  valid.  The  case  stands  as 
though  there  had  been  no  attempt  to  f<»e- 
close,  and  the  right  of  redemption  is  still  out- 
standing. 

It  is  strongly  nrged  by  the  defendant  that 
the  plaintiffs  are  barred  by  laches.  It  is  said 
that  they  knew,  or  ought  to  have  known,  of 
these  foreclosure  proceedings,  and  that  they 
have  slept  on  their  rights  so  long  that  they 
have  no  claim  in  equity  to  relief.  But  this 
idea  is  founded  upon  a  misconception  of  tbe 
case.  There  is  here  no  question  of  laches. 
This  la  not  a  case  where  there  baa  been  a 
literal  compliance  with  the  power,  so  that  tbe 
legal  title  to  the  land  passed  to  the  purchaser, 
but  for  some  reason — ^as,  for  instance,  a  fail- 
ure to  act  with  due  fidelity  to  the  trust  Im- 
posed by  the  power — there  are  equitable  rea- 
sons why  the  sale  should  be-  set  aside.  In 
such  a  caSe  the  sale,  being  In  law  valid.  Is 
voidable  only  in  equity,  and  the  owner  of  tbe 
right  to  redeem  must  apply  for  reUef  in  eq- 
uity wlthla  a  reasonable  time.  In  the  present 
case  there  has  been  no  valid  sale  in  law,  and 
the  title  to  thp  land  subject  to  the  mortgages 
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bas  not  passed  from  flie  plaintiffs.  Tbejr  are 
still  the  owners  of  the  fee.  They  come  Into 
court  with  a  legal  right  to  redeem,  a  right 
which  never  has  been  impaired  by  foreclosure 
proceedings  either  under  the  power  or  by  a 
formal  entry  for  possession.  This  right  to 
redeem  may  he  enforced  by  a  bill  in  equity, 
and  mere  delay,  provided  it  does  not  extend 
beyond  the  statute  of  limitations,  is  no  bar, 
and  that  Is  so  whether  or  not  anything  Is 
paid  upon  the  mortgage  debt  Ayres  v.  Walte, 
10  Cush.  72.  A  purchaser  under  a  power  of 
sale  must  see  to  It  at  his  peril  that  there  has 
been  a  compliance  with  the  legal  and  essen- 
tial terms  of  the  power.  If  there  has  not 
been,  then  he  Is  not  protected,  whether  acting 
In  good  faith  or  not  In  the  present  case  the 
record  disclosed  through  the  mortgage  the 
name  of  the  newspaper  in  which  the  notice 
was  to  ai^tear.  The  right  to  redeem  is  not 
barred  until  after  tike  mortgagee  has  held 
possession  adversely  for  at  least  20  years. 
Ayres  v.  Walte,  ubl  supra.  No  such  adverse 
possession  appears  prior  to  ttie  foreclosure 
proceedings  In  1888,  and  the  bill  was  filed 
July  14,  1902.  The  conclusion  to  which  we 
have  come  upon  these  questions  makes  it  un- 
necessary to  consider  further  In  detail  the 
defendant's  exceptions  to  the  report  The 
plaintiffs  IJave  the  right  to  redeem. 

We  see  no  reasonable  objection  to  the  final 
decree.  It  does  not  appear  that  the  defend- 
ant bas  made  any  attempt  to  convey  any  por- 
tion of  the  property,  and,  in  the  absence  of 
any  such  act  on  his  part  and  in  view  of  the 
description  of  the  land  contained  in  the  deed 
from  Fool  to  bim,  the  decree,  so  far  as  re- 
spects the  form  of  the  conveyances,  seems  to 
meet  the  precise  features  of  the  case  more 
effectually  than  If  It  provided  simply  that  the 
defendant  Should  eKfecUte  a  discbarge  in  the 
ordinary  form;  and  under  the  facts  disclosed 
we  do  not  see  that  It  places  the  defendant  in 
any  worse  position. 

Decree  affirmed. 


(U7  H«M.  SO) 

GALVIN  V.  BBALS. 

SAME  V.  WINOHBNDON  SAV.  BANK. 

(Supreme  Judicial   Court  of  Massachusetts. 
Middlesex.    Jan.  6,  1905.) 

UmOXOBD  iiKD  TZRANT— DtmXS  or  LANDI.OKD 

— BKPAIB    or   PBEIUBXS— PBOUISK    TO 

BEPAIB— HBQUOENOB— aVIDKNOK. 

1.  A  tenant  cannot  recover  against  his  land- 
lord for  persfflsal  injuries  occasioned  by  the 
defective  condition  of  the  demised  premises,  un- 
less the  landlord  agrees  to  repair,  makes  the 
rerours,  and  is  negligent  in  making  them. 

2.  The  fact  that  a  landlord  makes  otlier  re* 
pairs  is  not  evidence  that  he  agreed  to  keep  the 
demised  premises  in  repair. 

8.  Where  there  is  an  agreement  to  repair,  the 
landlord  cannot  be  held  liable  for  a  itaeet  ub- 
iess  reasonable  notice  thereof  la  given  to  lilm. 

4.  Where  a  tenant  complained  of  a  defect  in 
the  door  and  in  the  steps,  but  said  nothing 
«)>oat  a  defective  piazza  railing,  and  the  land- 
lord inmnised  to  make  repairs,  and  did  remedy 
the  defects  complained  of,  be  was  not  negligent 


in  failing  to  repair  the  railing,  and  tiie  tenant 
could  not  recover  for  injuries  sustained  by  tht 
giving  way  of  the  same. 

5.  A  tenant  was  injured  by  the  ^ving  way 
of  a  defective  piazza  railing.  Previous  to  the 
injuries  she  bad  complained  of  other  specified 
defects  in  the  premises,  and  the  landlord  had 
promised  to  repair  them,  but  nothing  was  said 
al>out  the  piazza  railing.  Held,  that  evidence 
that  the  landlord  assured  the  tenant  after  mak- 
ing some  repairs,  that  everything  was  safe  and 
sound,  and  that  she  need  not  fear  to  use  the 
piazza,  did  not  show  negligence  in  failing  to 
repair  the  piazza  railing. 

Slxceptions  ifrom  Superior  Court  Middlesex 
County;  H.  N.  Sheldon,  Judge. 

Separate  actions  of  tort  for  Injuries  by 
one  Galvin  against  one  Beals  and  by  the 
same  against  the  Wiuchendon  Savings  Bank. 
A  verdict  was  directed  for  defendants,  and 
plaintiff  excepted.    Exceptions  overruled. 

Jas.  J.  Irwin,  for  plaintiff.  Gaston,  Snow 
&  Saitonstall,  for  defendants. 

LATHHOP,  J.  These  are  two  actions  of 
tort  tried  together  In  the  superior  coprt,  to 
recover  for  personal  Injuries  sustained  by 
the  plaintiff  in  consequence  of  the  giving 
-^ay  of  a  railing  of  the  piazza  of  the  bouse 
in  which  she  was  the  sole  tenant  At  the 
close  of  the  plaintiff's  evidence  the  Judge  rul- 
ed that  there  was  no  evidence  of  misfeasance 
on  the  part  of  tbe'defendant  as  distinguished 
ftota  a  m««  nonfeasance,  and  that  there 
was  no  evidence  to  warrant  a  verdict  for 
the  plaintiff;  and  on  that  ground  directed  a 
verdict  for  the  defendant.  This  ruling  was 
excepted  to,  and  Is  the  principal  question  in 
the  case.  There  is  also  an  exception  to  the 
exclusion  of  evidence,  to  wblcb  we  shall  re- 
fer hereafter. 

The  bill  of  exceptions  leaves  us  in  doubt 
whether  there  was  sufiicient  evidence  to 
hold  either  defendant  as  the  landlord  of  the 
plaintiff,  but  we  shall  assume,  for  the  pur- 
poses of  the  case,  that  one  or  the  other  of 
the  defendants  might  have  been  found  to  be 
the  landlord,  and  that  the  ruling  was  made 
on  another  branch  of  the  case. 

The  plaintiff's  evidence  tended  to  show 
that  she  hired  the  house  In  question  in  April, 
1880,  of  George  G.  Beals,  son  of  the  defend- 
ant in  the  first  case;  that  Beals  let  bouses 
for  his  father,  and  also  for  the  defendant  In 
the  second  case.  In  the  same  neighborhood 
where  the  house  he  let  to  the  tenant  was  sit- 
uated. George  C.  Beals  bad  made  repairs 
iq>on  the  house  at  several  different  times 
prior  to  September  1,  1899.  The  plaintiff 
testified  that  about  September  1st  when 
George  0.  Beals  came  to  collect  the  rent 
she  told  him  that  she  would  not  stay  in 
the  bouse  any  longer,  and  that  he  said: 
"Well,  Mrs.  Galvin,  my  father  wants  you  to 
stay  here,  and^  I  will  make  repairs  right 
away.  Just  tell  me  what  you  want  of  them, 
and  I  will  see  that  It  is  done  next  week.'^ 
She  further  testified  that  she  told  bim  that 
"the  front  door  would  not  fastan,  that  tb«r* 
was  no  lock  and  knob  on  It^  and  that  tfa» 
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front  Btdps  were  not  fit  for  use";  that  Beals 
then  said,  "Everything  will  be  fixed  up  next 
week  sure;"  that  within  a  few  days  Beals 
brought  lumber  there,  and  two  days  after  he 
put  a  new  board  In  the  floor  of  the  piazza, 
a  new  tread  in  the  steps,  a  door  bell  on 
the  door,  and  that  she  heard  him  hammering 
there  for  quite  a  while.  The  plaintiff  fur^ 
ther  testified  that  two  days  later  she  made 
use  of  the  piazza  for  the  first  time;  that  she 
stepped  out  of  the  front  door  onto  the  piazza, 
and  went  to  the  railing  on  the  right  as  she 
came  out  to  air  a  rug,  and  as  she  was  in 
the  act  of  doing  so,  leaning  over  the  railing 
on  the  right,  the  railing  as  a  whole  gave 
way,  and  she  fell  to  the  ground  below.  On 
cross-examination  the  plaintiff  testified  that 
she  did  not  remember  that  In  any  of  her 
talks  with  Beals  she  bad  said  anything 
about  this  rail  nor  that  he  did.  George  C. 
Beals,  who  was  called  by  the  plaintiff  as  a 
witness,  testified  that  his  father,  the  defend- 
ant In  the  first  case,  was  the  treasurer  of 
the  defendant  in  the  second  case;  that  he 
(the  witness).  let  the  house,  and  that  his  fa- 
ther had  nothing  to  do  with  the  letting  or 
keeping  the  premises  in  repair.  The  witness 
also  denied  the  conversation  which  the  plain- 
tiff testified  to,  but  admitted  repairing  the 
steps,  and  testified  that  about  two  weeks 
before  the  accident  he  happened  to  notice 
the  railing  which  gave  way,  and  found  it 
weak  and  shaky,  but  made  no  repairs  upon 
it  The  testimony  of  George  C.  Beals  Is  re- 
ported at  length.  The  most  significant  part 
is  that  his  father  told  him  to  take  charge 
of  certain  houses  and  collect  the  rents,  and 
that  he  felt  that  in  taking  charge  he  could 
make  repairs.  For  the  purpose  of  showing 
negligence  on  the  part  of  the  defendants  the 
plaintiff  offered  to  prove  that  Immediately 
after  Beals  had  finished  the  work  be  as- 
sured the  plaintiff  that  everything  was  safe 
and  sound,  and  that  she  need  not  fear  to 
use  the  piazza.  The  Judge  refused  to  admit 
the  evidence  on  the  question  of  the  negli- 
gence of  the  defendants,  but  admitted  It  up- 
on the  question  of  the  plaintiff's  due  care. 

The  general  rule  in  this  commonwealth 
must  be  considered  as  settled  that  a  tenant 
cannot  recover  against  his  landlord  for  per- 
sonal Injuries  occasioned  by  the  defective 
condition  of  the  premises  let,  unless  the  land- 
lord agrees  to  repair,  makes  the  repairs,  and 
is  negligent  In  making  them.  Bowe  v. 
Hunking,  1S6  Mass.  380,  46  Am.  Rep.  471; 
Tnttle  V.  GUbert  Mfg.  Co.,  145  Mass.  169, 
13  N.  £}.  465;  HcKeon  v.  Cutter,  156  Mass. 
296,  31  N.  E.  889;  McLean  v.  Flske  Wharf 
&  Warehouse  Co.,  168  Mass.  472,  33  N.  El. 
409;  Marley  v.  Wheelwright,  172  Mass.  530, 
52  N.  SI.  1066.  The  fact  that  the  landlord 
makes  other  repairs  la  not  evidence  that  he 
agreed  to  keep  the  premises  in  repair.  Mc- 
Keon  y.  Cutter,  166  Mass.  296,  31  N.  E.  389; 
McLean  v.  Flske  Wharf  ft  Warehouse  Co., 
1S8  Mass.  472,  33  N.  E.  499.  It  also  has  been 
held  that  where  there  is  an  agreement  to 


repair,  the  landlord  cannot  be  held  liable  for 
a  defect  unless  reasonable  notice  of  such 
defect  is  given  to  him.  Hutchinson  v.  Cum- 
mlngs,  156  Mass.  329,  31  N.  E.  127;  Marley 
V.  Wheelwright,  172  Mass.  530,  52  N.  E.  1066. 
The  plaintiff  seeks  to  bring  this  case  within 
Gill  V.  Middleton,  105  Mass.  477,  7  Am.  Rep. 
548,  where  the  landlord  was  held  liable  for 
negligence  In  making  repairs  which  he  had 
promised  and  undertaken  to  make.  But 
there  is  no  evidence  In  the  case  before  us 
that  the  alleged  agent  undertook  to  do  any- 
thing about  the  railing,  or  that  he  did  any- 
thing about  It  The  plaintiff  complained  to 
him  of  certain  defects,  and  these  he  rem- 
edied. Nothing  was  said  about  the  railing. 
The  plaintiff  has  failed  to  bring  her  case 
within  the  one  upon  which  she  relies.  The 
ruling  of  the  court  that  there  was  no  evi- 
dence of  a  misfeasance  was  therefore  right 
The  evidence  offered  was  immaterial  to  the 
issue.  It  did  not  tend  to  show  that  the  agent 
had  made  repairs  as  to  the  railing,  or  had 
undertaken  to  do  so.  It  must  be  shown. 
In  order  that  tlie  plalntUK  may  maintain  her 
action,  that  repairs  as  to  the  railing  were 
actually  made,  and  that  the  work  was  neg- 
ligently done.  The  evidence.  If  admitted, 
would  not  have  tended  to  show  either  of 
these  essential  elements. 
Bxceptlons  overruled. 


(IST  Haas.  172) 
BLACK  V.  BOSTON  ELEVATED  BY.  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  6,  1905.) 

8TBEET  BAILBOADS— INJDBT  TO  PASSEROEBr- 
NEOLIOENCE. 

1.  The  driver  of  an  unlighted  vehicle  drove 
along  an  unlighted  street  in  the  nighttime,  with- 
out seeing  a  car  on  an  vntersecting  street  until 
his  horse  was  within  10  or  12  feet  of  the  trade, 
though  he  might  have  seen  it  when  the  car  was 
100  feet  or  leas  away  from  the  street  comer 
and  he  was  within  500  feet  of  the  corner.  The 
car  was  not  running  at  an  excessive  speed,  and 
the  motor  was  reversed  as  soon  as  the  vehide 
emerged  from  the  darkness  into  the  space  light- 
ed by  the  lights  of  the  car.  Beld,  that  the 
facts  did  not  show  negligence  by  the  car  com- 
pany, entitling  a  passenger  on  the  car  to  re- 
cover for  injuries  reoeived  in  a  collision  between 
the  car  and  the  vehide. 

Exceptions  from  Superior  Court,  SnfiTolk 
CX>unty;   Robt  O.  Harris,  Judge. 

Action  for  personal  injuries  by  one  Black 
against  the  Boston  Elevated  Railway  Com- 
pany. There  was  a  Judgment  for  defendant, 
and  plaintiff  brings  exceptions.  Exceptions 
overruled. 

John  J.  O'Connor,  for  plaintiff.  Ghas.  8. 
French,  for  defendant. 

LORINjQ,  J.  This  is  an  action  by  a  pas- 
senger tor  injuries  suffered  by  him  under 
the  following  circumstances:  The  plalntift 
was  standing  In  the  forward  »id  of  tbe  aisle 
of  one  of  the  defendant's  cars — ^the  seats  be- 

f  L  See  Csrrien^  voL  »,  Cunt.  Dlr  (  UU. 
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tag  occapied— with  bis  band  oa  the  bandle  of 
the  door,  and  looking  ahead.  The  car  was 
going  north  on  Broadway  In  Everett  The 
plaintiff  testified  that  as  the  car  came  to  the 
Intersection  of  Dexter  street  he  saw  a  horse 
on  the  track,  some  20  or  30  feet  away,  and 
realized  that  there  would  be  a  collision.  To 
avoid  being  hurt  by  it,  he  stepped  out  onto 
the  platform,  but,  being  too  late,  was  thrown 
violently  against  the  forward  end  of  the  car. 
He  also  testified  that  the  car  was  running 
10  miles  an  hour,  and  that  until  he  saw  the 
team  the  car  had  not  slowed  down;  that 
simultaneously  with  the  collision,  or  a  sec- 
ond or  so  before,  the  reverse  power  was 
applied  by  the  motorman.  The  only  other 
witness  called  by  the  plaintiff  was  the  driver 
of  the  wagon.  He  testified  that  he  was 
driving  west  with  a  load  of  coke  in  a  furni- 
ture wagon  at  a  pretty  fairly  lively  gait, 
and  never  saw  the  car  until  the  horse's 
head  was  10  or  12  feet  from  the  track;  that 
the  car  was  then  200  feet  away;  that  there 
was  no  light  there,  except  the  light  on  the 
car;  that  he  could  see  down  Broadway  for 
a  distance  of  100  feet  when  he  was  on  Dex- 
ter street  anywhere  between  the  comer  of 
Dexter  street  and  Broadway  and  a  point  500 
feet  east  of  the  corner;  that  the  car  struck 
Ills  right-band  whe^,  and  swung  his  cart 
round  parallel  with  the  car,  facing  in  the 
opposite  direction;  that  he  started  from  the 
cokeworkB  at  5  or  8  minutes  after  6  o'clock 
in  the  afternoon.  The  accident  happened  on 
January  31,  1902.  It  was  agreed  that  the 
plaintiff  was  in  the  exercise  of  due  care. 
The  presiding  judge  directed  the  jury  to  find 
a  verdict  for  the  defendant,  and  the  case  .is 
here  on  an  exception  to  that  ruling. 

We  are  of  opinion  that  the  ruling  was 
right.     To  recover,  the  burden  was  on  the 
plaintiff   to   prove   that  the   collision   was 
caused  by  the  negligence  of  the  defendant. 
In  place  of  proving  that,  so  far  as  the  proof 
-went,  it  showed  that  it  was  caused  by  the 
negligence  of  the  driver  of  the  cart.     The 
case  which  the  plaintiff  made  out  was  the 
case  of  the  driver  of  an  unlighted  cart  on  an 
nnllghted  street,  in  the  nighttime,  driving 
along  without  seeing  a  car  on  an  intersect- 
ing street  until  his  horse's  head  was  within 
10  or  12  feet  of  the  track,  although,  on  his 
own  testimony,  he  might  have  seen  the  car 
-when  it  was  100  feet  or  less  away  from  the 
Intersection  of  the  two  streets,  when  he  was 
-within  500  feet  of  the  corner.    The  car  was 
not  running  at  an  excessive  rate  of  speed, 
and  the  motor  was  reversed  a  second  or  so 
before  the  collision — apparently  as  soon  as 
tbe  wagon  emerged  from  the  darkness  into 
tlie  space  lighted  by  the  lights  of  the  car. 
See,   In  this  connection,  Hamilton  v.  West 
End   Street  Ballway  Co.,  163  Mass.  189,  39 
N.  B:.  1010. 

7be  plaintiff  has  argued  that,  on  the  only 
testimony  as  to  lights  on  the  street  on 
-frJxicb  the  cart  was  being  driven,  It  might 
be  found  by  the  jury  to  mean  that  there  was 


no  light  which  ^tabled  the  driver  to  see  the 
motorman  on  the  car  platform.  If  that  is  so, 
the  plaintiff  failed  to  prove  that  the  street 
was  lighted,  and  the  result  is  the  same.  It 
must  be  assumed  not  to  have  been  lighted. 
Exceptions  overruled. 


(187  Mass.  248) 

SBBLB  V.  BOSTON  &  N.  ST.  RT.  00. 

PIERCE  V.  SAME.     PIERCE 

et  al.  V.  SAME. 

(Supreme  Judicial   Court  of  Massachusetts. 
Middlesex.    Jan.  6,  1005.) 

STBXXT    BAILBOADS— CBOSSinO    ACCIDKNT— PER- 
SON AI.  INJUBIES— INJUBY  TO  PBOPEB- 
TT— COnTBIBUTOBT  REOLIOXRCK. 

1:  To  drive  for  three-fourths  of  a  mile  in  a 
wagon  which  enabled  the  driver  to  see  only  in 
front,  the  team  being  within  three  or  four  feet 
of  a  street  railway  track  on  which  a  car  might 
at  any  moment  come  up  from  behind  the  team, 
and  then  to  turn  suddenly  across  the  track 
without  looking  or  listenine,  and  with  the  team 
going  so  slowly  that  couBiderable  time  must  be 
taken  in  crossing  the  tracks,  is  contributory 
neeligence  on  the  part  of  the  driver  and  his 
fellow  occupant  of  the  wagon,  defeating  their 
right,  as  well  as  the  right  of  the  owner  of  the 
property,  to  recover  for  injuries  resulting  from 
the  wagon  being  struck  by  a  car  before  it  cross- 
ed the  track. 

Exceptions  from  Superior  Court,  Middlesex 
County;   Robt  R.  Bishop,  Judge. 

Actions  by  one  Seele,  Winfield  B.  Pierce, 
and  Ansel  B.  Pierce  and  others  agalnrt  the 
Boston  &  Northern  Street  Railway  Company 
— three  cases.  Findings  for  defendant,  and 
plaintiffs  bring  exceptions.  Exceptions  over- 
ruled. 

Francis  B.  Hesseltlne  and  Raymond  R. 
Gilman,  for  plaintiffs.  Henry  F.  Hurlburt 
and  Damon  B.  Hall,  for  defendant 

BARKER,  J.  In  the  first  two  actions  the 
plaintiffs  sue  for  damages  for  personal  inju- 
ries. The  third  action  Is  for  damages  to  the 
horses  and  wagon  with  which  the  plaintiffs 
in  the  first  two  actions  were  traveling  on  the 
highway  when  the  accident  happened.  They 
were  on  Main  street,  coming  from  Melrose, 
on  the  west  side  of  the  road,  which  was  the 
right-hand  side  as  they  were  driving,  and 
the  center  of  the  road  was  occupied  by  double 
tracks  of  the  said  railway.  They  were  in  a 
two-horse  undertaker's  wagon,  preceding  a 
funeral  procession  which  was  some  consider- 
able distance  in  the  rear.  The  wagon  was 
without  windows,  and  had  a  covered  top, 
closed  sides  and  rear,  with  an  Inside  parti- 
tion separating  the  driver's  seat  from  the 
Interior,  which  was  completely  filled  with 
flowers.  The  sides  projected  forward  of  the 
seat  so  that  the  driver  could  not  look  back 
of  the  wagon  without  leaning  outside  of  the 
wagon.  Opposite  the  Intersection  of  Sylvan 
and  Main  streets  the  team  was  to  cross  the 
tracks  to  the  left  of  the  driver.  In  order  to  < 


V  t  Sm  Strest  Railroads,  voL  44,  Gent  Die.  H  <!*, 
216. 
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of  Main  street  Some  thcee-fonrtbs  of  a  mile 
before  reaching  Sylran  street  the  travelers 
had  looked  back  to  see  the  funeral  procession, 
which  was  then  about  an  eighth  of  a  mile 
in  their  rear,  and  on  so  looking  back  they  saw 
no  electric  car.  Just  before  and  as  they  turn- 
ed across  the  car  tracks,  their  horses  were 
upon  a  walk.  For  1,700  feet  back  of  the 
team  Main  street  was  straight,  and  with  no 
buildings  or  cross-streets,  and  with  the  view 
unobstructed.  The  travelers,  before  turning 
the  team  across  the  track,  did  not  in  any  way 
look  to  see  whether  a  car  was  approaching 
from  behind,  and  they  had  not  looked  back 
since  they  did  so  when  they  were  three- 
fourths  of  a  mile  from  the  place  where  they 
Intended  to  cross  the  tracks.  When  they 
turned  to  the  left  to  cross  the  tracks— the 
horses  walking — the  team  was  struck  by  a 
car  coming  from  behind,  and  which  hit  the 
team  between  the  horses  and  the  footboard 
or  nnder  the  seat  Before  the  crash  they  did 
not  hear  the  car,  and  did  not  know  that  one 
was  approaching.  The  evidence  shows  that 
there  was  another  team  on  the  street,  going 
In  the  same  direction,  and  about  200  feet 
behind  the  one  whicli  was  struck,  and  that,  as 
the  car  passed  the  rear  team,  the  gong  on  the 
car  was  sounded.  A  witness,  who  stood  on 
the  corner  of  Sylvan  street  and  saw  the  car 
and  team  approaching,  testified  that  the  noise 
of  the  car  "was  a  gpod  loud  noise — such  a 
noise  as  a  car  makes  going  at  a  good  speed." 
Other  witnesses  who  were  in  the  vicinity  tes- 
tified that  they  heard  no  bell  rung  or  gong 
sounded  as  the  car  approached  the  team,  but 
that  they  could  not  say  It  was  not  rung  or 
sounded.  There  was  evidence  that  the  car 
was  being  run  at  an  excessive  rate  of  speed. 

The  burden  was  upon  the  plaintiffs  to  show 
that  they  were  In  the  exercise  of  due  care. 
We  think  the  evidence  did  not  Justify  such  a 
finding.  To  drive  for  three-fourths  of  a  mile 
In  a  wagon  which  enabled  the  driver  to  see 
only  in  front,  the  team  being  within  three  or 
four  feet  of  a  street  railway  track  upon 
which  a  car  might  at  any  moment  come  up 
from  behind  the  team,  and  then  to  turn  sud- 
denly across  the  track  without  looking  or  lis- 
tening, and  with  nothing  to  give  assurance 
that  a  car  is  not  near,  and  with  the  team  go- 
ing 80  slowly  that  considerable  time  must  be 
taken  In  crossing  the  tracks,  Is  to  act  in  dis- 
regard of  a  known  danger.  We  think  that  in 
the  present  instance  It  was  contributory  neg- 
ligence. See  Saltman  v.'  Boston  Elevated  St 
Ry.  C!o.,  72  N.  E.  950. 

Bxceptiona  overruled. 


(187  Mass.  256) 

WELCH  V.  AUSTIN  et  al. 

(Supreme  Judicial   Court  of  Massachusetts. 

Suffolk.    Jan.  6,  1905.) 

DESnS  —  EQUITABLE     BE8TBICTION8 — DUBATIOR 
— PETITIONS    FOB    CONSTBITCTION. 

1.  A  restriction  in  a  deed  that  the  house  to 
be  built  on  the  premises  shall  be  set  back  u 


front  elevation  and  material  used  shall  cone- 
spend  with  the  grantor's  adjoining  house,  will 
be  taken  to  have  been  inserted  for  the  benefit 
of  the  adjoining  land  of  the  grantor,  and  to 
constitute  agreements  enforceable  as  eqaitable 
restrictions,  and  not  mere  personal  covenants. 

2.  But  the  restriction  is  limited  in  its  dura- 
tion to  the  life  of  the  first  house  erected  on  the 
granted  premises,  and  is  not  a  restriction  in 
perpetuity. 

3.  Whether  a  perpetual  restriction  contained 
in  a  deed  will  be  enforced  in  view  of  a  change 
of  circumstances,  is  a  question  which  cannot 
be  raised  on  a  petition  under  Rev.  Laws,  e. 
182,  {  11,  to  determine  the  validity,  nature,  and 
extent  of  the  restriction. 

Report  from  Superior  Court,  Suffolk  Comi- 
ty; J.  B.  Richardson,  Judge. 

Petition  by  Francis  C.  Welch,  trustee, 
against  Walter  Austin  and  others,  nnder  Rev. 
Laws,  c,  182,  S  11,  to  determine  the  validity, 
nature,  and  extent  of  certain  restrictions  con- 
tained in  a  deed.  In  the  superior  court  a 
decree  was  entered,  and  the  case  was  report- 
ed to  the  Supreme  Judicial  Court  Decree 
modlUed- 

Petition  under  the  statate  to  determine  the 
validity  of  a  restriction  in  a  deed  of  Oliver 
Brewster  to  John  Foster.  The  restrlctiint 
provided  that:  "The  dwelling  house  to  be 
built  on  the  granted  premises  shall  be  set 
back  five  feet  from  the  line  of  Arlington 
street,  and  shall  not  exceed  65  feet  in  depth 
from  said  street  so  as  to  correspond  bi  thla 
particular  with  my  adjoining  house.  The 
front  elevation  and  the  material  used  in  the 
construction  of  the  front  on  Arlington  street 
shall  correspond  with  my  house  adjoining  ac- 
cording to  the  plan  of  Q.  J.  F.  Bryant  here- 
with to  be  recorded.  Including  a  projection 
of  about  one  foot  on  the  front  line  as  indicat- 
ed on  said  plan.  •  Two  or  three  windows  may 
be  inserted  In  the  front  elevation  from  the 
second  floor  up,  and  one  or  two  in  the  base- 
ment floor,  as  may  be  preferred  by  the  gran- 
tee or  his  representatives.  The  front  on 
Marlborough  street  shall  be  of  freestone, 
and  shall  correspond  as  nearly  as  may  be 
with  the  front  on  Arlington  street"  Foster 
did  not  build,  but  conveyed  the  premises  to 
one  Oory,  who  built  b  house  conforming  to 
the  restrictions.  The  superior  court  found 
that  the  restrictions  created  an  eesement  in 
the  granted  premises,  which  became  appur- 
tenant to  the  adjoining  house  and  land,  and 
that  the  restrictions  were  Intended  to  apply 
to  all  buildings  which  might  at  any  time  be 
erected  on  the  granted  premises,  and  bound 
the  original  grantee  and  his  successors  In  ti- 
tle. The  case  was  reported  to  the  Supreme 
Judicial  Court 

0.  H.  Tyler,  O.  D.  Toung,  and  B,  D.  Bar- 
ker, for  petitioner.  Dunbar,  Rackemann  & 
Brewster  and  Harrison  M.  Davis,  for  re- 
spondents 

LORING,'J.  The  only  question  before  the 
court  is  the  nature  and  extent  of  the  possible 
restriction,  stipulation,  or  agreement  created 
by  the  deed  of  Oliver  Brewster  to  John  Foe- 
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ter,  dated  Marcb  11,  1863,  recorded  with  Suf- 
folk Deeds,  Ilbro  825,  folio  151.  We  cannot 
accede  to  tbe  petitioner's  contention  that  the 
agreement  In  question  is  nothing  more  than 
a  i)er8onal  covenant  on  the  part  of  John 
Foster.  The  case  of  Clapp  v.  Wilder,  176 
Mass.  332,  67  N.  E.  692,  50  L.  R.  A.  120,  on 
which  the  petitioner  has  largely  relied  in 
support  of  that  contention,  went  on  the 
ground  that  the  thing  provided  for  there  was 
put  in  the  form  of  a  common-law  condition; 
and  although  a  stipulation  put  In  the  form  of 
a  common-law  condition  may  operate  not 
only  as  a  condition,  but  as  an  equitable  re- 
striction as  well  (Hopkins  v.  Smith,  162  Mass. 
444,  38  N.  B.  1122),  there  was  not  enough  in 
that  case  to  show  that  the  common-law  con- 
dition there  in  question  operated  also  as  an 
equitable  restriction. 

The  petitioner  has  relied,  also,  on  the  case 
of  Badger  t.  Boardman,  16  Qray,  .569.  That 
case  must  be  taken  to  rest  on  special  circum- 
stances. It  was  heard  on  the  merits,  and  it 
is  stated  in  the  report  that  Downing,  the 
grantor  in  the  deed  containing  the  "restric- 
tion" whldi  the  plaintiff  sought  to  enforce, 
'^as  the  owner  of  all  these  parcels  of  land, 
which  were  described  oh  a  plan  thereof  dat- 
ed the  12th  of  December,  1843,  and  recorded 
In  the  registry  of  deeds."  It  must  be  assum- 
ed that  that  plan  was  before  the  court,  al- 
though It  is  not  set  forth  or  otherwise  de- 
scribed in  the  report.  On  an  examination  of 
It  In  the  registry  of  deeds  it  appears  that  the 
-gnestton  then  before  the  court  was  not  the 
case  of  an  owner  of  two  lots  selling  one  of 
them,  as  in  the  case  at  bar,  but  a  more  com- 
plicated situation.  The  grantor  in  that  case 
owned  seven  lots  on  the  westerly  corner  of 
Bowdoin  and  Cambridge  streets  in  the  dty 
-of  Boston.  Five  of  the  seven  lots  faced  on 
Bowdoin  street  and  two  on  Cambridge  street 
The  lot  Conveyed  to  the  defendant  was  lot 
No.  3.  The  lot  which  eventually  came  to  tbe 
plaintiff  was  lot  No.  4,  next  north  of  No.  8; 
and  it  was  conreyed  by  the  original  grantor 
after  lot  '8  was  conveyed.  The  lot  on  the 
«omer  was  lot  No.  6.  All  these  lota  faced 
-on  Bowdoin  street.  Lots  6  and  7,  facing  on 
Cambridge  street,  ran  back  across  the  rear 
end  of  lots  4  and  3  to  the  southerly  line  of 
lot  8.  There  was  nothing  to  indicate  that 
the  "restriction"  in  question  forbidding  any 
buildings  or  shed  ever  being  erected  westerly 
of  the  main  building  (on  lot  3)  "of  a  greater 
Iieight  than  those  now  standing  thereon"  was 
for  the  benefit  of  lot  4  sather  than  of  lots  6 
and  7.  In  this  situation  the  court  seems  to 
bave  cut  the  knot  by  holding  that  it  was  a 
personal  covenant. 

Skinner  v.  Shepard,  130  Mass.  180,  tbe  oth- 
er case  principally  relied  on  by  the  petitioner, 
Is  a  case  where  an  action  was  brought  for 
breach  of  a  covenant  of  warranty  in  a  deed 
from  the  defendant  to  the  plaintiff.  The 
breach  relied  on  was  that  in  a  deed  under 
which  both  claimed  title  there  was  a  provision 
that  no  hollding  should  ever  be  placed  within 


25  feet  of  Green  street,  on  which  tbe  premises 
faced.  The  only  fact  in  connection  with  this 
deed  put  in  evidence  by  the  plaintiff  as  show- 
ing that  this  provision  constituted  an  equita- 
ble restriction,  and  not  a  personal  covenant, 
was  that  the  grantor,  at  the  date  of  the  deed 
in  question,  owned  a  parcel  of  land  on  the 
other  side  of  a  railroad  which  bounded  tbe 
granted  premises  on  the  west.  The  granted 
premises  were  a  tract  containing  over  66,- 
000  square  feet  of  land,  and  the  provision 
in  question  was  coupled  with  a  provision 
that  the  occupant  of.  a  part  of  the  premises 
next  tbe  railroad,  used  for  a  lumber  yard, 
should  have  six  months  in  which  to  remove 
his  lumber.  The  two  provisions  were  not 
only  coupled  together,  but  were  part  of  the 
same  sentence.  Under  the  rule  previously 
laid  down  in  Episcopal  City  Mission  v.  Apple- 
ton,  117  Mass.  326,  829,  each  part  of  this 
provision  must  receive  the  same  construc- 
tion. It  is  plain  that  the  latter  part  of  the 
provision,  requiring  the  lumber  to  be  remov- 
ed within  six  months,  was  not  an  equitable 
restriction.  On  these  facts  it  was  held  that 
the  plaintiff  had  not  made  ont  that  the  pro- 
vision in  question  was  anything  more  than  a 
personal  covenant.  In  the  case  at  bar  the 
things  provided  for  are  stated  to  be  "restric- 
tions and  agreements,"  subject  to  which  tbe 
land  was  conveyed.  From  the  nature  of  the 
provisions,  namely,  a  set-back  from  the  street 
in  front,  a  limit  to  the  depth'  ot  the  honse  on 
the  back,  and  a  specified  facade,  which  was  to 
make  tbe  house  to  be  built  on  the  lot  conveyed 
one  building  with  the  house  already  built  on 
the  land  of  the  grantor  and  the  two  bouses 
next  south  of  It;  they  are  in  their  nature 
matters  which  would  benefit  the  adjoining 
land  of  the  grantor;  and,  as  if  to  put  beyond 
a  doubt  the  question  of  this  restriction  hav- 
ing been  imposed  for  the  benefit  of  the  only 
lot  remaining  owned  by  the  grantor,  it  is 
stated  in  the  deed  that  the  restrictions  ore 
imposed  so  that  tbe  house  to  be  built  on  the 
lot  conveyed  shall  correspond  with  the  ad- 
joining house  of  the  grantor.  We  are  of 
opinion  that  these  provisions  must  be  taken 
to  have  been  inserted  for  the  benefit  of  the 
adjoining  land  of  the  grantor,  and  constitut- 
ed agreements  which  will  be  enforeed  as  eq- 
uitable restrictions.  Feck  v.  Conway,  119 
Mass.  546. 

But  we  are  of  opinion  that  tiie  petitioner 
Is  correct  in  his  contention  that  the  dura- 
tion of  the  restriction  in  the  case  at  bar 
was  limited  to  the  life  of  the  first  house 
erected  on  the  granted  premises.  This  case 
is  governed  by  American  Unitarian  Associa- 
tion T.  Minoti  185  Mass.  689,  71  N.  B.  551. 
Indeed,  there  is  a  reason  here  for  holding 
the  restriction  to  be  limited  in  its  duration, 
which  we  did  not  have  in  that  case.  That 
Is  the  provision  that:  "The  front  elevation 
and  the  material  used  in  the  construction 
of  the  front  on  Arlington  street  shall  cor- 
respond with  my  house  adjoining  according 
to  the  plan  of  Q.  3,  F.  Bryant  herewith  to 
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one  foot  on  the  front  line  as  indicated  on 
said  plan.  Two  or  three  windows  may  be 
inserted  in  the  front  elevation  from  the 
second  floor  up,  and  one  or  two  in  the  base- 
ment floor,  as  may  be  preferred  by  the  gran- 
tee or  bis  representatlTes.  The  front  on 
Marlborough  street  shall  be  of  freestone, 
and  shall  correspond  as  nearly  as  may  be 
with  the  front  on  Arlington  street,  or  how- 
ever otherwise  said  premises  may  be  bound- 
ed, measured  or  described."  The  plan  re- 
ferred to  Is  a  plan  of  three  houses — ^tbe 
house  here  in  question  on  the  corner,  Brew- 
ster's house,  and  the  house  next  beyond  on 
the  south.  The  facade  shown  Is  a  facade 
of  what  is,  together  with  the  bouse  on  the 
grantor's  lot,  the  bouse  next  to  it,  and  the 
other  comer  bouse  (which  Is  not  drawn  out, 
but  Is  indicated  on  the  drawing),  one  build- 
ing. It  hardly  oould  have  been  the  intention 
to  restrict  in  this  minute  way  In  perpetuity 
the  buildings  to  be  erected  on  this  lot  of 
iand. 

The  respondents  contend  that  this  case  Is 
not  governed  by  American  Unitarian  Asso- 
ciation T.  Minot,  because  in  that  case  five 
of  the  six  houses  there  in  question  had  been 
torn  down,  and  buildings  erected  in  their 
place  which  were  not  dwelling  houses,  and 
that,  while  the  sixth  still  stood,  it  had  been 
converted  into  a  hotel.  In  the  case  at  bar, 
on  the  contrary,  the  house  owned  by  Brew- 
ster at  the  date  of  the  deed  to  Foster  here 
in  question  is  still  used  as  a  dwelling  house. 
Had  the  decision  in  American  Unitarian  As- 
sociation V.  Minot  gone  on  the  ground  that 
by  reason  of  a  change  in  circumstances  with- 
in Jackson  v.  Stevenson,  156  Mass.  496,  31 
N.  E.  691,  32  Am.  St  Bep.  476,  a  perpetual 
restriction  would  not  be  enforced  In  equity, 
these  facts  might  make  a  difference.  But 
not  only  did  that  case  not  go  on  that  ground, 
but  it  is  expressly  stated  in  the  opinion  that 
It  was  not  necessary  to  express  an  opinion 
on  the  question  whether  the  doctrine  of 
fackson  v.  Stevenson  could  be  raised  In  a 
petition  at  law  under  the  statute  to  ascertain 
the  limits  of  a  restriction.  It  seems  plain 
that  no  such  consideration  can  be  gone  Into 
In  such  a  petition.  See  Crocker  v.  Getting, 
181  Mass.  146,  153,  63  N.  B.  402.  More  than 
tbat,  where  a  restriction  which  is  limited 
In  Its  duration  has  come  to  an  end,  no  ques- 
tion of  the  application  of  the  doctrine  of 
Jackson  v.  Stevenson  can  arise.  That  doc- 
trine can  cut  down,  in  efllect,  the  duration 
of  an  equitable  restriction,  but  It  cannot 
prolong  a  restriction  which  In  terms  Is  lim- 
ited in  a  particular  way.  The  same  Is  true 
of  the  respondents'  contention  here  that,  so 
long  as  their  house  is  used  for  a  dwelling 
house,  the  restriction  on  the  petitioner's 
land  is  to  continue  in  existence.  The  par- 
ties to  the  deed  In  question  could  have  pro- 
vided tbat  the  restrictions  should  apply  to 
any  building  erected  on  the  land  conveyed  so 
long  as  the  dwelling  house  then  erected  on 


But  they  did  not  do  so.  What  they  did  pro- 
vide was  that  "the  dwelling  house  to  be 
built  on  the  granted  premises"  should  be 
built  In  the  way  provided,  so  as  to  corre- 
spond with  the  grantor's  "adjoining  house." 
This  might  terminate  the  duration  of  the 
restriction,  but  cannot  prolong  It.  For  ex- 
ample, if  Brewster  had  torn  down  the  dwell- 
ing house  then  standing  on  his  lot  before  a 
dwelling  hQuse  was  built  on  the  granted 
premises,  the  restriction  might,  perhaps, 
have  been  thereby  brought  to  an  end.  But 
by  the  terms  of  the  provision  adopted  by 
the  parties  the  duration  of  the  restriction 
was  measured  by  the  life  of  "the  dwelling 
house  to  be  built  on  the  granted  premises." 
We  are  of  opinion  that  the  restriction  creat- 
ed by  this  deed  expires  when  the  dwelling 
house  now  on  the  petitiouer's  lot  is  torn 
down.  The  decree  entered  by  the  superior 
court  must  be  modified  accordingly. 
So  ordered. 


(187  Mass.  »!i 
HUTCHINSON  t.  NAT. 
(Supreme   Judicial   Court   of  Massachuaetti.' 
Suffolk.    Jan.  6,  1905.) 

OOOO     WIUr-SAlrS    BT    BUBVIVIRQ    FAXTNEB— 
ACCOUNTING. 

1.  Where,  for  nearly  two  years  after  the 
death  of  his  partner,  defendant  carried  on  the 
teaming  business  at  the  old  stand,  with  coa- 
tomers  of  the  old  firm,  and  then  sold  the  good 
will  of  the  business,  with  a  covenant  to  con- 
tinue In  the  employ  of  the  purchaser  for  sii 
months,  and  to  do  all  in  his  power  to  hold  the 
customers  for  the  purchaser,  and  not  to  engage 
in  the  business  for  five  years  within  the  district 
covered  by  the  old  business,  the  good  will  sold 
was  not  the  good  will  of  the  firm,  bot  that  of  the 
defendant,  and  he  was  not  obliged  to  account  to 
the  administratrix  of  his  deceased  partner  for 
even  a  nominal  sum  because  of  such  sale. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  Ck>unt7;  Heniy  K.  Braley, 
Judge. 

Bill  by  one  Hutchinson,  administratrix  of 
tbe  estate  of  h'er  deceased  husband,  against 
Ira  A.  Nay,  for  accounting  on  alleged  sale 
of  good  will  of  partnership.  Case  reserved. 
Bill  dismissed. 

Wm.  P.  Hale  and  Fred  Parker  Gatr,  for 
plaintiff.  Frank  N.  Nay  and  Robert  K.  Bnf- 
fum,  for  defendant 

LORINQ,  J.  In  the  previous  bill  (Hatdi- 
Inson  V.  Nay,  183  Mass.  355,  67  N.  B.  601) 
the  plaintiff  sought  to  charge  the  defendant 
with  the  value  of  the  good  will  of  tbe  former 
firm  of  Ira  A.  Nay  &  Co.,  which  was  dis- 
solved by  tbe  deatb  of  Hutchinson,  on  two 
grounds,  namely,  that  the  defendant,  the 
surviving  partner,  had  agreed  with  tbe  ad- 
ministratrix of  Hutchinson's  estate,  the 
plaintiff,  to  buy  the  good  will  of  tbe  firm; 
and,  secondly,  that  be  had  appropriated  it 
to  himself,  and  so  was  bound  to  account  for 
its  value.  The  present  bill  is  founded  on 
the  fact  that  while  the  first  bill  waa  pending 
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the  defendant  sold  the  good  will  for  $5,000. 
We  are  Inclined  to  think  that  the  plaintlfl  la 
barred  by  the  former  suit  from  raising  the 
question  which  is  the  subject  of  the  present 
bUl.  See  Foye  v.  Patch,  132  Mass.  105.  But 
the  effect  of  the  sale  of  good  will  which  has 
been  made  by  the  defendant  has  not  been, 
In  fact,  considered  by  the  court;  and  as  the 
plalntift.  In  the  opinion  of  the  court.  Is  not 
entitled  to  maintain  the  present  bill,  even  If 
the  question  is  still  open  to  her,  we  have 
thought  It  more  satisfactory  to  dispose  of  the 
case  on  the  merits  of  the  question. 

We  are  of  opinion  that  on  the  dissolution 
of  a  firm,  caused  by  the  death  of  one  of  the 
partners,  the  good  will  of  the  firm's  business 
is  a  part  of  the  assets  of  the  partnership, 
and,  in  the  absence  of  an  agreement  between 
tbe  partners  dealing  with  the  matter,  the  ad- 
ministrator of  a  deceased  partner  has  a  right 
to  have  It  sold  as  part  of  the  liquidation  of 
the  assets  of  the  firm.  But  we  are  also  of 
opinion  that  a  sale  thus  forced  upon  the  sur- 
vlTing  partner  does  not  stand  on  the  same 
footing  as  a  voluntary  sale  by  a  sole  trader 
of  the  good  will  of  bis  businesa.  The  law 
of  good  will  Is  of  recent  growth.  One  hun- 
dred years  ago  It  was  the  law  of  England 
that  the  good  will  of  a  partnership  survived 
for  the  benefit  of  tbe  living  partner.  Ham- 
mond V.  Douglas,  S  Ves.  539.  That  Is  not  so 
to-day.  To-day,  on  the  contrary,  on  the  death 
of  a  partner  fiie  executor  or  administrator 
of  tbe  deceased  partner  can  ha'<fe  the  good 
will  sold  as  one  of  the  assets  of  the  firm. 
Johnson  v.  Helleley,  2  D.  J.  &  S.  446;  Hall 
T.  Barrows,  4  D.  J.  &  S.  160;  In  re  David, 
[1889]  1  Oh.  378,  382;  Lindley,  Partnership 
(6tb  Ed.)  445.  In  the  ^owth  of  the  law  of 
good  will  in  England  an  anomaly  has  crept 
in,  which  has  not  obtained  here;  that  Is,  that 
one  who  has  voluntarily  sold  the  good  will  of 
tils  business  can  set  up  a  competing  busl- 
nees,  but  cannot  otherwise  derogate  from  bis 
grant  It  is  undoubted  law  in  England  to- 
day. Tiego  v.  Hunt,  [1896]  A.  C.  7.  It 
was  held  in  Laboucbere  v.  Dawson,  L.  R.  13 
Eq.  322,  that  the  result  of  working  out  the 
conflicting  rights  of  tbe  vendor  and  the  pur- 
cbaser  of  the  good  will  of  a  business  was 
this:  The  vendor  can  set  up  a  competing 
business,  but  he  cannot  solicit  business  from 
customers  of  the  old  firm.  In  Glnesi  t. 
Cooper,  14  Oh.  D.  696,  Jessel,  M.  R.,  felt  the 
anomaly  which  was  involved  in  a  rule  wbicli 
said  to  the  vendor  of  his  good  will,  "Ton 
sball  not  derogate  from  your  grant,  and  so 
are  forbidden  to  solicit  business  from  cus- 
tomers of  the  old  firm,  but  you  may  deal 
with  them  If  they  voluntarily  come  to  you;'* 
and  In  I^eggott  v.  Barrett,  15  Oh.  D.  306,  he 
enjoined  such  a  vendor  from  dealing  with 
tbe  customers  of  the  old  firm.  This  gave 
rise  to  a  variety  of  opinions  (see  Pearson  t. 
Pearson,  27  Oh.  D.  145),  which  were  finally 
■et  at  rest  by  tbe  decision  of  the  House  of 
liords  in  Trego  v.  Hunt,  [1896]  A.  O  7;  and 
tbe  line  was  finally  drawn  as  it  was  drawd 
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in  Laboucbere  v.  Dawson,  L.  B.  13  Bq.  822. 
But  in  djellvering  Ills  opinion  in  Trego  ▼. 
Hunt,  [1896]  A.  C.  7, 18,  Lord  Herscbell  said 
(speaking  of  tbe  result  in  Laboucbere  t. 
Dawson):  "These  circumstances  appear  to 
me  to  afford  an  indication  that  tbe  courts 
recognized  that  their  view  of  what  was 
meant  by  'good  will,'  and  the  effect  of  a  sale 
of  It,  differed  from  the  popular  conception. 
Where  tbe  good  will  of  a  business  Is  not  sold 
under  circumstances  such  as  I  liave  been 
discussing,  but  the  sale  is  the  voluntary  act 
of  the  vendors,  I  am  by  no  means  satisfied 
that  a  different  effect  might  not  have  been 
given  to  the  sale,  and  the  obligations  which 
it  imposed.  It  might  have  been  held  that 
the  vendor  was  not  entitled  to  derogate  from 
his  grant  by  seeking  in  any  manner  to  with- 
draw from  the  purchaser  the  customers  of 
the  old  business,  as  be  would  do  by  setting 
up  a  business  in  such  a  place -or  nnder  such 
circumstances  that  It  would  immediately 
compete  for  tbe  <rfd  customers.  It  is  now, 
however,  too  late  to  make  any  such  distinc- 
tion. I  think  It  must  be  treated  as  settled 
that,  whenever  the  good  will  of  a  business 
Is  sold,  the  vendor  does  not,  by  reason  only 
of  that  sale,  come  under  a  restriction  not  to 
carry  on  a  competing  business."  To  a  sim- 
ilar effect,  see  Lord  Macnagbten  in  Trego  v. 
Hunt,  [1883]  A.  O.  7,  23,  24;  and  Lord  Da- 
vey.  Id.  27,  28.  What  Lord  Herscbell  there 
suggests  might  liave  been  held  has  been  held 
to  be  the  law  in  Massachusetts.  In  Massa- 
chusetts the  vendor  of  the  good  will  of  Ids 
business  cannot  set  up  a  competing  business 
at  all.  If  by  so  doing  he  would  derogate  from 
his  grant.  Webster  v.  Webster,  180  Mass. 
310,  62  N.  E.  883.  But  where  a  sale  of  part- 
nership assets  la  forced  upon  the  sorvivor  by 
the  administrator  of  a  deceased  partner,  the 
Borviving  partner  is  not  in  the  position  of  a 
aoie  trader  who  has  voluntarily  parted  with 
the  good  will  of  his  business.  He  is  not 
bound  to  retire  from  business,  as  a  sole 
trader  impliedly  elects  to  do  by  ▼olontarlly 
selling  his  good  will.  A  sale  of  good  will 
forced  upon  tbe  surviving  partner  is  like 
tbe  sale  of  the  good  will  of  a  sole  trader  by 
his  trustee  or  assignee  in  bankruptcy.  In 
that  case  it  lias  been  held  in  Eingland  that 
the  bankrupt  cannot  only  set  up  a  competing 
business  (a  thing  which  may  be  done  In  Eng- 
land where  a  sole  trader  voluntarily  sells 
the  good  will  of  his  business,  as  has  been 
shown),  but  he  may  solicit  business  from 
his  old  customers  (a  thing  which  in  England 
cannot  be  done  in  case  of  a  voluntary  sale). 
Walker  v.  Mottram,  18  Ch.  D.  856;  Trego  ▼. 
Hunt,  [1886]  A.  O.  7,  18,  23.  No  injustice  is 
done  to  the  estate  of  a  deceased  partno:  by 
this  rule.  If  the  estate  gets  all  that  tbe  cred- 
itors of  a  sole  trader  can  get,  full  Justice  Is 
done  to  It,  while  to  put  tbe  surviving  partner 
in  tbe  position  assumed  by  a  sole  trader  who 
has  voluntarily  elected  to  sell  his  good  wUl 
would  be  an  act  of  great  injustice.  Tbe  law 
in  England  in  this  connection  seems  to  be 
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was  Stated  by  Romer,  J.,  in  a  case  where 
there  was  an  agreement  for  the  sale  of  the 
good  will  on  the  death  of  one  partner,  that 
independently  of  that  agreement  the  personal 
representative  of  the  deceased  partner  had 
a  right  to  have  the  good  will  sold,  and,  if 
sold,  the  sale  would  be  conducted  on  the 
basis  on  which  the  sale  Is  conducted  in  case 
of  a  voluntary  sale  by  a  sole  trader.  And 
this  had  been  assumed  to  be  the  law  in  the 
earlier  cases  of  Johnson  v.  Helleley,  2  D.  J. 
&  8.  446,  and  Hall  t.  Barrows,  4  D.  J.  &  S. 
ICO,  and  has  since  been  assumed  to  be  the 
law  in  Dixon  r.  Dixon,  [1904]  1  Ch.  161,  and 
in  Curl  Bros.,  Limited,  t.  Webster,  [1904]  I 
Ch.  686.  But  the  practical  result  of  holding 
the  survlTing  partner  to  be  in  the  position 
of  a  sole  trader  who  has  yoluntarily  con- 
veyed the  good  will  of  his  business  is  so  dlf- 
ferent  in  Bngland  from  what  it  is  here  that 
the  authority  of  these  cases  is  not  of  great 
weight  in  this  commonwealth. 

For  these  reasons,  we  are  of  opinion  that, 
if  a  sale  of  the  firm's  good  will  had  been 
asked  for  and  ordered  in  the  case  at  bar, 
it  would  bare  been  directed  to  be  conducted 
on  the  footing  that  the  surviving  partner 
was  at  liberty  to  enter  on  a  competing  busi- 
ness, and  to  solicit  trade  from  the  custom- 
ers of  the  old  firm.  Where,  therefore,  the 
defendant  in  the  case  at  bar,  for  a  year  and 
eleven  months  afto-  the  death  of  Hutchin- 
stm,  carried  on  business  i.t  the  old  stand, 
with  customers  of  the  old  iOrm,  with  only 
slight  changes  in  the  personnel  of  the  cus- 
tomers, and  then  sold  the  good  will  of  bis 
business,  with  a  covenant  to  continue  in  the 
employ  of  the  purchaser  for  six  months,  and 
to  do  all  in  his  power  to  hold  the  customers 
for  the  purchaser,  and  with  another  covenant 
not  to  engage  in  the  teaming  business  for 
five  years  within  the  district  covered  by  the 
old  business,  the  good  vrlll  sold  was  not  the 
good  will  of  the  old  firm,  but  the  good  will 
of  the  defendant,  and  there  is  no  obllgatior 
to  account  for  even  a  nominal  sum. 

The  entry  must  be:  Bill  dismissed,  with 
coatB- 
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FAUIiKNKR  T.  BOSTON  ft  M.  a  B. 

(Supreme   Judicial   Court   of   Massachnsetts. 
Suffolk.    Jan.  6,  1905.) 

OABEIKBa— mjTTBT     TO     PASSEROEB— TAIX     OV 
WINDOW— KVIDXRCE. 

1.  Where,  In  an  action  for  injuries  to  a  pas- 
senger caused  by  the  fall  of  a  car  window  when 
the  train  started,  the  evidence  authorized  an 
inference  that  when  the  window  was  put  up, 
and  the  bolt  released  to  keep  it  up,  the  window 
was  not  raised  high  enough  for  the  bolt  to  be 
shot  dear  over  its  rest,  the  testimony  of  a  wit- 
ness that  his  window  was  up  as  high  as  it  would 
go,  and  that  the  window  in  question  appeared 
to  be  equally  high,  did  not  overcome  the  infer- 


2l  In  an  action  for  injuries  to  a  passenger 
caused  by  the  fall  of  a  car  window  when  the 
train  started  of  its  usual  motion,  it  appearing 
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order,  and  that  the  fall  must  have  been  due  to 
it  not  having  been  properly  fastened,  and  there 
being  no  evidence  that  defendant's  employes 
raised  the  window,  plaintiff  could  not  recover. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Wm.  Schofleld,  Judge. 

Action  by  one  Faulkner  against  the  Bos- 
ton &  Maine  Railroad.  Judgment  in  favor 
of  defendant  and  plaintiff  brings  exceptions. 
£2xceptlonB  overruled. 

Oargan,  Keating  &  Brackett,  for  plaintiff. 
Archibald  R.  Tlsdale^  for  defendant 

K}BINa,  J.  We  are  of  opinion  that  the 
Judge  was  right  in  directing  a  verdict  to  be 
rendered  for  the  defendant 

Taldng  the  plaintifTs  evidence,  all  that  ap- 
pears is  that  the  window  fell  when  the  train 
started  with  its  "usual  motion."  There  w.is 
no  evidence  of  a  defect  in  the  catch  or  in 
the  window.  When  put  up,  the  window  was 
kept  up  by  a  bolt  wliich  rested  on  a  metallic 
rest  on  the  window  Jamb;  this  bolt  w^as  at- 
tached to  the  sash,  and  vras  drawn  back  by 
pressing  a  spring;  wben  the  spring  was  re- 
leased, the  bolt  flew  out  to  its  full  length  on- 
to the  rest  The  plalntlfr  has  argued  that  the 
testimony  of  Orelm,  who  raised  the  window 
to  release  the  plalntUTa  fingers,  vrarranted  a 
finding  that  the  window  sash  was  loose  in 
the  window  Jambs,  so  that  It  moved  from 
side  to  side  more  than  it  should  have;  and 
that  thip  warranted  the  further  finding  that 
this  was  the  reason  why  the  window  fell  and 
caused  the  injuries  here  complained  of.  But 
we  do  not  think  that  Orelm's  testimony  can 
bear  that  construction.  The  answer  to  the 
question  put  by  the  defendant's  counsel 
makes  it  plain  (if  it  was  not  plain  before) 
that  the  window  Jammed  vertically,  not  hori- 
zontally, until  the  plaintiff's  fingers  w«« 
released.  The  case  which  the  plaintiff  prov- 
ed, therefore,  was  the  falling  of  a  window  in 
good  order  on  the  train's  starting  with  the 
usual  motion.  The  only  inference  Is  that 
when  the  window  was  put  up  and  the  bolt 
released  to  keep  it  up,  the  window  was  not 
raised  high  enough  for  the  bolt  to  be  shot 
clean  over  its  rest;  in  other  words,  that  the 
cause  of  the  accident  was  negligence  in  rais- 
ing the  window  when  it  was  opened.  The 
testimony  of  Orelm  that  his  window  was  up 
as  high  as  it  would  go,  and  the  window  In 
question  appeared  to  b«  equally  high,  does 
not  cover  this  point  If  a  window  la  up  so 
that  the  bolt  holds  the  window  by  being  more 
or  less  in  contact  with  the  rest  withont  ly- 
ing on  it  fully,  the  difference  in  height  would 
not  be  apparent  between  the  lower  part  of 
the  sash  of  that  window  and  that  of  a  win- 
dow next  it  which  was  entirely  up.  Th«« 
was  nothing  in  the  evidence  Introdaced  by 
the  defendant  which  helped  the  plalntUt. 

In  this  case,  therefore,  there  being  no  evi- 
dence that  the  window  was  raised  by  the 
defendant's  employes,  and  not  by  a  pasaea- 
ger,  the  case  comes  wltbln  Kendall  t.  Bo*- 
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ton,  118  Mass.  2S4;    Wadsworth  t.  Boston 
Blevatcd  Ballway,  182  Mass.  B72,  66  M.  Si. 
421. 
Bzceptlons  oTerrnled. 
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COMMONWEALTH  t.  LOBEL. 

(Supreme  Judicial   Court  of  Manachnsetta. 
SufColk.    Jan.  7,  1905.) 

OBnURAI.  I^W— BByiSION  OF  8EHTEHCB— TUIB 
TO  HOVX. 

1.  Where  ezceptiona  to  mlinga  made  in  a 
criminal  trial  were  waived  after  being  entered 
in  the  Supreme  Judicial  Court,  and  a  rescript 
sent  to  the  superior  court,  it  is  not  too  late  for 
that  court  to  entertain  a  motion  for  revision  of 
the  soitence. 

Exceptions  frpm  Superior  Court,  Suffolk 
County;  Daniel  W.  Bond,  Judge. 

One  liObel,  having  been  convicted  of  a 
criminal  ofTense,  brings  exceptions  to  the  re- 
fusing of  the  conrt  to  revise  his  sentence. 
Exceptions  sustained. 

M.  J.  Snghme,  First  Asst  Dlst  Atty.,  f^r 
the  Commonwealth.  Cutler  &  James,  for  de- 
fendant 

KNOWI/rON,  G.  3.  The  defendant  was 
tried  In  the  superior  court  and  folud  gnllty 
of  a  criminal  offense,  and  exceptions  were 
taken  to  rulings  made  at  the  trial.  After- 
wards be  was  sentenced,  and  execution  of 
the  sentence  was  stayed,  upon  motion  by  an 
order  of  the  court,  before  any  part  of  it  had 
been  executed.  The  exceptions  weire  entered 
In  the  Supreme  Judicial  Court,  but  were 
afterwards  waived,  and  thereupon  a  rescript 
was  sent  to  the  superior  court  accordln^y. 
The  defendant  then  filed  a  motion  for  revi- 
slon  of  the  sentence,  which  motion  was  de- 
nied on  the  ground  that  the  court  had  no 
power  to  grant  It  An  exception  to  this  rul- 
ing presents  the  only  question  before  nsi, 

The  case  of  Com.  t.  O'Brien,  176  Mass.  88, 
5S  N.  B.  466,  goes  far  towards  a  determina- 
tion of  this  question.  It  was  held  in  that 
case,  after  the  disposition  of  the  exceptions 
in  the  Supreme  Judicial  Court  when  the  case 
came  ttefore  the  superior  court  for  an  order 
vacating  the  original  order  staying  the  exe- 
cution of  the  sentence,  that  it  was  in  the 
power  of  the  court  to  revise  the  sentence  for 
the  correction  of  an  error  of  law.  The  case 
of  Com.  V.  Hayes,  170  Mass.  16,  48  N.  B.  779, 
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was  considered,  and  limited  to  the  precise 
point  decided  in  it  It  was  said  that  "the 
power  of  the  court  to  deal  with  a  sentence, 
whenever  the  exceptions  are  overruled,  so  far 
as  to  vacate  the  order  staying  execution,  and 
to  direct  enforcement  of  it.  Impliedly  includes 
the  power  to  correct  any  Illegality  or  error  in 
a  sentence,  provided  it  then  remains  wholly 
nnexecuted."  There  is  no  good  ground  for 
a  distinction  between  the  power  to  correct  an 
error  of  law  and  the  power  to  correct  an  er- 
ror of  fact  Under  the  present  practice, 
which  makes  it  the  duty  of  the  conrt  in  crim- 
inal cases  to  impose  a  sentence  after  a  ver- 
dict of  guilty,  notwithstanding  exceptions, 
the  imposition  of  a  sentence  in  a  case  in 
which  exceptions  are  pending  is  not  a  final 
decision  of  the  case,  as  the  imposition  of  a 
sentence  was  under  the  former  law,  in  a 
case  in  which  there  were  no  exceptions. 
Formerly  a  prisoner  could  not  be  sentenced 
so  long  as  exceptions  remained  undisposed  of, 
and  when  a  case  was  ripe  for  a  sentence 
and  the  sentence  was  imposed,  and  the  term 
of  the  court  was  ended,  the  case  was  finally 
ended,  and  could  not  be  revived  unless  upon 
a  writ  of  error  or  some  other  new  proceed- 
ing. But  when  a  sentence  Is  stayed  under 
Rev.  Laws,  c.  220,  f  8,  to  await  a  decision 
upon  excepti<»8,  the  case  is  not  ended,  but 
remains  In  the  court  to  await  further  action 
that  shall  pnt  the  sentence  into  executicm  if 
the  exceptions  are  overruled.  When  the  case 
comes  up  for  further  proceedings  there  is 
nothing  in  the  law  which  prevents  the  court 
from  correcting  errors  of  law  or  errors  of 
fact  which  enter  into  a  sentoice  no  part  of 
which  has  been  executed. 

It  would  not  be  proper  for  a  conrt  when 
called  upon  to  vacate  the  order  staying  a  sen- 
tence, to  entertain  a  motion  for  a  revision  of 
liie  sentence,  unless  cogent  reasons  are  given 
for  opening  a  matter  which  has  been  regu- 
larly, and,  under  ordinary  drcnmstances, 
finally,  disposed  of.  An  application  for  such 
a  revision  is  Hke  a  motion  for  a  new  trial, 
and  should  not  be  granted  except  for  mani- 
fest errors,  like  those  which  will  justify  an 
order  for  a  new  trial  in  an  ordinary  case. 
But  It  would  be  too  strict  a  rule,  when  the 
case  is  before  the  conrt  to  obtain  an  order 
for  the  execution  of  the  sentence,  to  hold  that 
the  court  has  no  power  to  revise  its  own  or- 
der, to  correct  a  manifest  error  and  to  pre- 
vent injustice. 

Bzceptlons  sustained. 
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WIXON  T.  BRUOB  et  al.  (two  eases). 

(Supreme  Judicial  C!ourt  of  Massachusetts. 

Suffolk.    Jan.  6,  1905.) 

DANQEB0U8  PBEMISEfi — I.IABII.ITT  07  TENANT— 
CONSTBUCTION   or  LEASB. 

1.  Defendants  leased  premises,  agreeing  there- 
in to  save  the  lessor  harmless  from  any  damages 
from  neglect  in  not  removing  snow  and  ice  from 
the  roof  of  the  building  and  from  the  sidewalln, 
etc.  Plaintiff  was  injured  on  the  icy  sidewalk, 
resulting  from  the  discharge  of  water  from  a 
conductor  which  took  the  water  from  the  roof 
of  the  building.  Held  that,  though  plaintiff 
could  not  sue  on  the  covenant  in  the  lease,  the 
covenant  rendered  defendants  liable  for  the  in- 
jury to  plaintiff  because  of  the  nuisance  they 
allowed  to  exist 

Exceptions  from  Superior  (>OTirt,  Suffolk 
County;  J.  B.  RicUardson,  Judge. 

Action  for  personal  Injuries  by  Amanda 
Wlxon  against  George  E.  Bruce  and  others. 
There  was  Judgment  for  plaintiff,  and  defend- 
ants bring  exceptions.    Exceptions  overruled. 

Edgar  P.  Benjamin,  for  plaintiff.  Dickson 
&  Knowles  and  Frank  Paul,  for  defendants. 

liORING,  J.  These  were  two  actions  of 
tort  for  injuries  suffered  by  the  plaintiff  in 
the  first  action,  who  was  the  wife  of  the 
plaintiff  in  the  second  action,  from  falling 
upon  an  accumulation  of  ice  on  a  sidewalk  la 
front  of  a  building  owned  by  the  defendant 
Bruce,  caused  by  the  discharge  of  water 
from  a  conductor  which  took  the  water  from 
the  roof  of  that  building  and  the  building  ad- 
Joining  it  At  the  time  of  the  accident  th« 
ground  floor  and  basement  of  Bruce' a  buildr 
ing,  with  the  exception  of  a  hoistway  and 
the  stairs  to  the  upper  stories,  were  in  the 
poesesaion  of  the  defendants  Crowley  &  Mc- 
Carthy as  tenants  for  a  term  of  years,  and 
the  upper  stories,  together  with  the  hoist- 
way  and  stairs,  were  in  the  possession  of 
another  tenant  for  a  term  of  years.  Each 
lease  contained  this  covenant  on  the  part  of 
the  lessee,  to  wit:  "That  they  will  *  *  • 
save  the  said  lessor  and  his  legal  representa- 
tives harmless  from  •  •  *  any  claim  or 
damage  arising  from  neglect  in  not  removing 
snow  and  ice  from  the  roof  of  the  building, 
or  from  the  sidewalks  bordering  on  the 
premises  so  leased."  The  lease  to  Crowley 
&  McCarthy  was  dated  August  1,  1901,  and 
the  other  lease  was  dated  May  1,  1900.  The 
premises  let  to  these  two  sets  of  tenants 
comprised  the  entire  building. 

The  case  was  beard  by  a  judge  without  a 
Jury,  who  found  that  "the  plaintiff  Amanda 
Wlxon,  while  traveling  on  said  Blackstone 
street,  and  while  in  the  exercise  of  due  care, 
fell  upon  the  sidewalk  in  front  of  the  store 
occupied  by  the  defendants  Crowley  &  Mc- 
Carthy; and  her  fall  was  caused  by  an  ac- 
cumulation of  Ice  on  said  sldewallc,  due  to 
the  collection  and  freezing  of  water  flowing 
from  said  conductor  or  spout"  The  defend- 
ants Crowley  &  McCarthy  asked  the  Judge  to 
rule  that^  on  all  the  evidence,  they  were  not 


for  these  two  rulings,  which  were  refused 
as  immaterial,  to  wit:  "(7)  If  the  bnildlng 
No.  113  Blackstone  street  was  not  occupied 
by  the  defendants  Crowley  &  McCarthy 
alone,  but  was  leased  to  and  occupied  by  oth- 
er tenants  beside  Crowley  &  McCarthy,  then, 
in  respect  to  a  conductor  nmning  from  the 
roof  of  the  building  to  the  ground  to  conduct 
the  water  from  the  roof  of  the  building,  the 
owner  of  the  building,  and  not  the  defend- 
ants Crowley  &  McCarthy,  was  in  cimtnil 
of  and  the  occupant  of  the  conductcw,  as  re- 
gards the  responsibility  for  its  existence 
and  for  Its  condition,  and  the  obligation  to 
keep  it  in  repair.  (8)  If  the  building.  No. 
113  Blackstone  street  was  leased  to  more 
than  one  tenant,  so  that  the  defendants 
Crowley  &  McCarthy  did  not  occupy  the  en- 
tire building — if  Crowley  &  McCarthy  had  a 
lease  of  and  occupied  only  the  lower  .part 
of  the  building  and  the  upper  part  was  oc- 
cupied by  another  tenant — then  Crowley  & 
McCarthy  had  no  control  over,  or  responsi- 
bility for  the  existence  or  condition  of,  the 
conductor  running  from  the  roof  of  the 
building  to  the  sidewalk,  and  they  had  no 
duty  In  regard  to  it"  The  court  made  the 
following  ruling,  namely:  "That  the  de- 
fendants Crowley  &  McCarthy  should  not  be 
held  liable  in  this  action  by  reason  merely  of 
any  of  their  covenants  contained  in  the  said 
lease  executed  by  and  between  them  and  the 
defendant  Bruce,  trustee;  that  the  said  lease 
was  evidence  on  the  question  of  their  pos- 
sessl(m  and  occupancy  and  control  of  the 
premises  therein  and  thereby  demised,  and 
of  the  appurtenances  by  law  attached  there- 
to, including  the  sidewalk;  and  that  upon 
the  evidence  of  their  possession  and  occupan- 
cy of  the  premises  described  in  said  lease, 
and  of  the  appurtenances  by  law  attached 
thereto,  including  the  sidewalk,  and  upon 
the  other  evidence  in  the  case,  they  were 
liable  in  this  Miction  upon  the  ground  that 
they  had  negligently  suffered  a  dangerous 
accumulation  of  ice  to  remain  on  the  side- 
walk in  front  of  their  store."  The  case  is 
here  on  exceptions  to  the  refusal  of  the 
Judge  to  give  these  rulings.  No  exception 
was  taken  to  the  ruling  made. 

The  principal  argument  of  the  defendants 
Crowley  &  McCarthy  has  been  that,  how- 
ever it  may  be  Inter  sese,  the  responsibility 
to  the  public  of  the  legal  owner  of  the  con- 
ductor for  the  time  being  cannot  be  affected 
by  a  private  agreement  between  him  and  a 
tenant  of  a  portion  of  the  building.  But 
that  argument  was  put  forward  and  denied 
In  Qulnn  v.  Cummings,  171  Mass.  255,  GO  X. 
E.  624,  42  L.  R.  A.  101,  68  Am.  St  Rep.  420. 
That  was  a  case  where  the  plaintiff  was  in- 
jured by  the  falling  of  a  division  wall,  and, 
after  stating  that  the  argument  now  pot 
forward  had  been  made,  this  court  said: 
"But  examples  of  liability  to  the  public  be- 
ing affected  by  private  arrangements  ara 
not  unknown.     A   landlord  may   shift   his 
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reBpoii8lT>nit7  tor  snow  falling  from  tbe  roof 
of  his  bouse  into  tbe  street  by  flving  control 
to  a  tenant,  and  will  bave  tbe  rlgbt  to  re- 
ly upon  the  tenant's  managing  tbe  premises 
In  such  a  way  as  to  prevent  their  becoming  a 
nnlsance.  Tbe  fact  that  such  action,  and 
not  merely  abstinence  from  illegal  acts,  on 
the  part  of  the  tenant.  Is  reQUired  to  prevent 
the  harm.  Is  not  conclnsiTe."  Page  256^  171 
Mass.,  page  625,  GO  N.  E.,  42  L.  R.  A.  101, 
68  Am.  St  Rep.  420.  Tbat  Is  decisive  of  this 
case.  We  assume  here  tbat  tbe  defendants 
were  not  tenants  of  tbe  conductor  or  of  the 
sidewalk,  and  we  agree  with  tbe  defendants' 
contention  tbat  one  injured  by  a  defect  in 
premises  could  not  maintain  an  action  against 
a  stranger  who  had,  for  a  consideration, 
agreed  to  Insure  the  owner  and  occupant 
against  liability  for  damages  through  de- 
fects. But  these  defendauts  were  not  stran- 
gers. They  were  tenants  of  a  portion  of 
the  building,  and  a  covenant  by  a  .lessee  of 
part  of  a  building  to  save  harmless  the  les- 
sor from  any  claim  arising  from  neglect  in 
not  removing  snow  and  Ice  from  the  side- 
walk is  not  a  contract  of  insurance,  but,  in 
a  case  like  this — at  least  where  the  lessor 
has  let  the  entire  building  to  these  defend- 
ants and  another  tenant — is  in  eCTect  a  cove- 
nant to  see  that  the  conductor  carrying  off 
tbe  water  from  tbe  roof  does  not  create  a 
nuisance  by  discharging  it  onto  the  sidewalk, 
where  It  would  afterward  freeze.  That  cove- 
nant gave  these  defendants  control  oyer  tbe 
sidewalk,  and  brings  the  case  within  Dalay 
v.  Savage,  145  Mass.  38,  12  N.  E.  841,  1  Am. 
St  Bep.  429;  Clifford  ▼.  Atlantic  Mills,  146 
Mass.  47,  15  N.  E.  84,  4  Am.  St.  Rep.  279; 
Lufkln  T.  Zane,  157  Mass.  117.  31  N.  B.  767, 
17  I*  R.  A.  251,  34  Am.  St  Rep.  2C2;  Qninn 
7.  Cummings,  171  Mass.  255,  50  N.  E.  624, 
42  L.  R.  A.  101,  68  Am.  St.  Rep.  420.  See, 
also,  Glynn  v.  Central  Railroad,  175  Mass. 
810.  512,  66  N.  E.  698,  78  Am.  St  Rep.  507. 

The  ruling  made  by  the  Judge,  in  effect 
means  that  the  plaintiff  could  not  have  sued 
on  the  covenant  between  Bruce  and  these 
defendants,  but  that  by  reason  of  that  cove- 
nant they  became  liable  for  the  nui8:)nce 
created  by  the  conductor  discharging  water 
onto  the  sidewalk,  which  froze  there,  from 
which  the  plaintiff  suffered  a  special  dam- 
age. 

Exceptiona  overruled. 


OS?  Mass.  272) 

CCONNELL  et  al.  ▼.  NEW  YORK,  N.  H.  & 
H.  R.  R.  et  al. 

(Supreme  Judicial  Court   of   Massachusetts. 

SutFolk.    Jan.  6,  1905.) 
mavBANOB— iRDEifNrrr  oohtbacts— conoi* 

XlOIIfl  PBBCEDKWT — WAIVER — BPS- 
OinC   PERFOBMANCB. 

l.The  fact  that  a  casualty  company  under- 
took tbe  defense  of  an  action  arising  out  of  In- 
Jaries  to  a  servant  of  one  of  its  policy  holders — 
conceding  that  it  was  thereby  estopped  from 
dmying  that  the  case  was  covered  by  the  pol- 


icy;—did  not  preclade  it  froin  relying  en  «  pro- 
vision of  the  policy  making  payment  of  tbe 
Judgment  by  the  policy  holder  a  condition  prece- 
dent to  an  action  on  the  policy. 

2.  An  underatandinir  among  all  the  parties  ia- 
terested  tlint  a  cu.'iualty  company  would  indem- 
nify Its  policy  holder  af;ninst  a  particular  loss 
did  not  constitute  a  waiver  on  the  part  of  tbe 
company  of  a  provision  of  the  policy  requiring 
the  payment  of  a.  judgment  by  the  policy  holder 
aa  a  condition  precedent  td  ita  liability. 

8,  A  bill  in  equity  to  compel  one  bound  on  a 
covenant  of  indemnity  to  make  payment  directly 
to  tbe  creditor  cannot  be  maintained  where  the 
person  indemnified  has  not  performed  a  cove- 
nant which  by  tbe  express  terms  of  the  con- 
tract of  indemnity  is  a  condition  precedent  to 
any  liability  on  the  part  of  the  covenantor. 

Appeal  from  Superior  Court  Suffolk  Coun- 
ty;   J.  B.  Richardson,  Jud^e. 

Bill  In  equity  by  Joseph  P.  O'Connell  and 
others  against  the  New  York,  New  Haven 
&  Hartford  Railroad  and  the  Union  Casual- 
ty &  Surety  Company.  From  a  decree  for 
complalnonts,  defendant  surety  company  ap- 
peals.   Reversed. 

Geo.  R.'Swasey,  Chas.  H.  Donahoe,  and 
Francis  R.  MulUn,  for  complainants.    Rob- 
ert W.  Nason,  for  defendant  Union  Casualty  - 
&  Surety  Co.    F.  A.  Famham,  for  defoid- 
ant  N.  Y.,  N.  H.  &  H.  R.  R. 

IX>RIKO,  J.  This  Is  an  appeal  ftom  a 
final  decree  in  equity  in  favor  of  the  plain- 
tiff. The  facts  which  gave  rise  to  the  filing 
of  the  UU  were  as  follows:  The  plaintiff 
O'Conuell  was  a  contractor,  and  at  the  time 
In  question  was  engaged  In  building  a  sec- 
tion of  Stony  Brook  conduit  for  the  city  of 
Boston,  near  the  tracks  of  tbe  defendant 
railroad  company.  In  carrying  on  this  work 
It  became  necessary  to  set  up  one  of  the  guys 
of  a  derrick  across  the  tracks  of  the  de- 
fendant railroad  company,  and,  on  applica- 
tion being  made  to  it  a  license  so  to  do  was 
given  to  the  plaintiff  by  it  Tbe  guy  was 
set  up  too  low,  and  In  consequence  two  of 
the  defendant  railroad  company's  brakemen 
were  Injured  while  riding  on  tbe  top  of 
freight  cars.  These  accidents  occurred  on 
December  17,  1S97.  On  tbe  28tb  day  of 
that  month  the  plaintiff  gave  the  company 
a  l>ond,  with  two  sureties,  In  the  penal  sum 
of  $1,000,  conditioned  to  save  it  harmless 
from  all  loss  by  reason  of  said  .injuries.  In 
order  to  prevent  the  revocation  of  tbe  li- 
cense to  maintain  the  guy.  On  tbe  IStb 
day  of  the  following  January  one  of  the 
brakemen  (O'Leary)  took  a  writ  against 
tbe  railroad  company,  with  an  ad  damnum 
of  $0,000.  out  of  the  United  States  Circuit 
Court  Some  two  months  later  O'Connell 
discovered  tbat  the  accident  policy  which 
had  been  Issued  to  him  by  tbe  defendant 
surety  -  company  covered  "bodily  injuries" 
"accidentally  suffered  by  any  person  or  per- 
sons not  employed"  by  him,  caused  by  his 
negligence,  as  well  as  those  "suffered  by 
any  employee  or  employees."  He  thereupon 
notified  the  surety  company  of  the  action 
brought  by  0'l«ary  against  the  railroad  cosb- 
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pany,  and  on  April  9th,  In  spite  of  the  no- 
tice not  having  been  given  within  the  time 
stipulated  for  In  tlie  policy,  the  surety  com- 
pany  wrote  to  O'Connell's  attorney  a  letter, 
in  which,  after  referring  to  the  action  of 
O'Leary  against  the  railroad  company,  "for 
which  it  la  probable  that  Mr.  O'Connell  Is  re- 
sponsible," they  state:  "Mr.  O'Connell  has 
since  found  that  he  held  a  liability  policy 
with  this  Company  under  which  we  will 
take  charge  of  this  particular  case  what 
we  succeed  in  getting  full  information  as  to 
the  status  of  the  case  at  the  present  time." 
The  information  was  furnished,  and  an  at- 
torney retained  by  the  surety  company  en- 
tered an  appearance  for  the  railroad  com- 
pany, and  tried  the  action  for  it  in  the  fol- 
lowing June.  The  trial  resulted  in  a  ver^ 
diet  for  the  plaintiff  in  the  sum  of  $3,625. 
Eixceptlons  were  taken  by  the  defendant, 
which  the  attorney  retained  by  the  surety 
company  desired  to  take  to  the  Circuit  Court 
of  Appeals.  To  enable  him  to  do  this,  he 
asked  the  railroad  company  to  give  a  bond. 
This  the  railroad  company  refosed  to  do, 
unless  a  bond  was  given  to  it  conditioned 
for  the  payment  of  any  Judgment  and  costs 
and  expenses  incurred  by  it  In  the  action. 
The  attorney  retained  by  the  surety  com- 
pany then  asked  O'Connell  or  his  attorney 
to  give  such  a  bond  to  the  railroad  company, 
and  such  a  bond  in  the  penal  sum  of  $5,000 
was  given  by  O'Connell  and  two  sureties 
on  October  24,  1888.  The  plaintiff  and  his 
attorney  testified  that  the  attorney  retained 
by  the  surety  company  and  its  general  man- 
ager and  the  claims  attorney  promised 
O'Connell  that,  if  he  would  give  the  bond 
to  the  railroad  company,  the  surety  com- 
pany would  pay  the  Judgment  recovered  by 
O'Leary  against  the  railroad  company  if 
Judgment  was  ultimately  rendered  in  his 
favor.  The  attorney  who  tried  the  action 
brought  by  O'Leary  against  the  railroad 
company  under  the  surety  company's  re- 
tainer testified  that  when  O'Connell's  attor- 
ney asked  him  if  the  surety  company  would 
stand  behind  O'Connell  on  the  bond,  if  he 
gave  the  bond  asked  for,  be  answered  that 
he  did  not  "know  about  that,"  and  that 
O'Connell,  his  attorney,  and  the  witness 
then  went  to  the  office  of  the  surety  com- 
pany, where  they  found  the  general  man- 
ager and  claims  attorney;  thdt  th^  plainttfTs 
attorney  then  asked  them  the  question  pre- 
viously asked  by  him  of  the  witness;  and 
that  the  general  manager  or  the  claims  at- 
torney answered,  "in  some  form  of  words," 
that  they  "thought  that,  as  the  company 
had  undertaken  the  defense,  there  was  no 
doubt  that  the  company  would  pay."  This 
testimony  was  corroborated  by  the  tlalms 
attorney.  The  plaintiff  also  Introduced  evi- 
dence that  the  railroad  company  agreed  to 
look  to  the  surety  company  for  the  per- 
formance of  the  condition  of  the  bond  given 
by  him  to  the  railroad  company,  and  not 
to  the  principal  and  sureties  who  signed  it 


Tills  was  denied  by  fhe  railroad  company. 
The  bond  was  given,  the  exceptiona  were 
argued  and  overruled,  and  execution  Issued 
against  the  railroad  company  in  May,  1899. 
On  May  25,  1899,  the  railroad  company  paid 
on  the  execution  the  sum  of  $3,978.07.  On 
the  5th  day  of  the  following  October  the 
surety  company's  agent  In  Massachusetts 
wrote  to  O'Connell's  attorney  that  the  surety 
company  "takes  the  position  that  it  Is  not 
liable  to  Mr.  O'Connell  on  his  policy  with 
that  company."  On  the  following  day  the 
railroad  company  put  the  $5,000  bond  in 
suit,  and  on  the  13th  day  of  the  following 
December  it  put  the  $1,000  bond  in  snlt  and 
brought  a  common-law  action  of  negligence 
against  O'Connell.  The  cases  being  on  the 
short  list  for  trial  In  the  superior  court  <m 
February  25,  1902,  the  bill  now  before  the 
court  was  filed.  This  bill  counts  on  the 
surety  company's  agreement  to  pay  the  Judg- 
ment recovered  by  O'Leary  against  the  rail- 
road company,  and  to  look  to  the  surety 
company, for  Qie  performance  of  the  condi- 
tion of  the  $5,000  bond.  The  prayer  of  the 
bill  is  that  the  railroad  company  be  restrain- 
ed from  further  prosecuting  the  action 
brought  by  It  against  O'Connell  and  the 
sureties  on  the  two  bonds,  and  tBe  other  ac- 
tion brought  by  It  against  O'Connell,  and 
that  the  surety  company  be  ordered  to  pay 
to  the  railroad  company  all  sums  paid  by  it 
to  O'Leary.  A  hearing  was  bad  on  the 
merits,  the  evidence  was  taken  by  a  com- 
missioner, and  a  final  decree  was  made  In 
favor  of  the  plaintiff,  from  which  the  de- 
fendant surety  comi)any  took  an  appeal. 

The  following  findings  were  made  by  the 
Judge  who  heard  the  snlt:  "In  addition  to 
other  facts  not  In  dispute,  I  find  that  from 
the  time  the  defendant  Union  Casualty  & 
Surety  Company  assumed  the  defense  of  the 
action  of  O'Leary  v.  The  New  York,  New 
Haven  &  Hartford  Railroad  Company  on 
March  19,  1898,  which  it  did  at  its  own  re- 
quest and  employed  Mr.  Proctor  to  defend 
that  action,  it  was  the  general  understanding 
between  the  said  Union  Casualty  &,  Surety 
Company,  Mr.  O'Connell,  and  said  railroad 
company  (parties  to  the  bill),  that  the  acci- 
dent to  O'Leary  was  one  for  which,  directly 
or  Indirectly,  O'Connell  was  liable,  and  ao 
that  it  was  one  for  which  the  said  Union 
Casualty  &  Surety  Company  was  liable  to 
indemnify  O'Connell  under  its  policy  to  him; 
and  It  was  the  general  understanding  be- 
tween them  that  the  said  Union  Casualty 
&  Surety  Company  took  up  the  defense  of 
the  O'Leary  case  because  of  its  own  sup- 
posed ultimate  liability  to  O'Connell. If  there 
should  be  a  verdict  and  Judgment  against 
the  New  York,  New  Haven  &  -Hartford  RaD- 
road  Company  In  said  suit  of  O'Leary  against 
the  said  railroad  company,  and  that  the  said 
Union  Casualty  &  Surety  Company,  by  tIi^ 
tiie  of  its  policy  to  O'Connell,  intended  to, 
and  would,  protect  and  bold  O'Connell  harm- 
less against  loss  or  damage  by  reason  of  said 
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accident  to  O'Leary;  and  this  general  under- 
standing existed  down  to  tbe  letter  of  Octo- 
ber 5,  1899,  *  •  *  daring  which  time 
the  conduct  of  the  three  parties  was  conso- 
nant with  this  understanding.  Tbe  bond  of 
O'Connell  for  |5,000  to  the  railroad  was 
given  at  tbe  request  of  the  Union  Casualty 
&  Surety  Company,  in  order  tbat  It  mlgbt 
take  the  case  of  O'lieary  v.  The  New  York, 
New  Haven  &  Hartford  Bailroad  Company 
on  writ  of  error  to  the  Circuit  Court  of  Ap^ 
peals,  which  the  said  TJnlon  Casualty  ft 
Snre^  Company  desired  to  do  or  to  have 
done.  I  do  not  find  tbat  Mr.  Proctor,  at  the 
time  said  $5,000  bond  was  given,  in  express 
terms  agreed  with  or  to  Mr.  Cronan  or  Mr. 
O'Connell,  if  O'Connell  would  give  tbat  bond, 
that  tbe  Union  Casualty  Sc  Surety  Company 
would  save  O'Connell  harmless,  or  pay  what- 
ever sum  he  had  to  pay  to  the  railroad  com- 
pany 1^  reason  of  It,  or  would  bold  him 
harmless  on  sncfa  bond,  with  any  Intention 
thereby  to  create  any  new  obligation  of  the 
Union  Casualty  &  Surety  Company  to  O'Con- 
nell; yet  at  that  time,  as  before,  I  think 
and  find  tbat  the  general  understanding 
among  all  the  parties  was,  as  before  stated, 
that  the  Union  Casualty  &  Surety  Company 
would  Indemnify,  protect,  and  save  O'Con- 
nell harmless  against  loss  or  damage  in  re- 
spect to  it,  and  all  parties  acted  upon  that 
nnderstandlng  down  to  tbe  letter  of  Octo- 
ber 5,  1890." 

We  are  of  opinion  that  the  decree  In  favor 
of  tbe  plaintiff  must  be  reversed.-  Tbe  Judge 
has  found  tbat  neither  of  tbe  two  promises 
counted  on  in  the  bill  now  before  us  was 
in  fact  made,  and  tbe  plaintiff  has  not  un- 
dertaken to  overturn  tbat  finding  of  fact 
What  the  plaintiff  has  contended  for  here 
is  that  tbe  final  decree  can  be  justified  oii 
tbe  ground  that,  under  the  findings  made 
below,  the  sure^  company  is  ecKopped  to' 
set  up  the  defense  set  up  by  it  But  the 
policy  issued  by  the  surety  company  to 
O'Connell  is  in  the  same  form  as  that  under 
consideration  in  Connolly  v.  Bolster,  ante; 
and,  under  the  decision  In  that  case,  pay- 
ment of  the  OTjcary  judgment  by  O'Con- 
nell is  a  condition  precedent  to  an  action 
on  the  policy.  If,  therefore,  we  assume,  in 
favor  of  the  plaintiff,  witliout  making  a  de- 
cision to  tbat  effect,  that;  after  tbe  defend- 
ant surety  company  had  taken  on  Itself  the 
defense  of  the  action,  it  was  preclndied  from 
afterwards  taking  the  position  that  the  case 
was  not  one  covered  by  the  policy,  still  the 
plaintiff  has  not  made  out  a  case  here,  be- 
cause he  has  not  paid  the  judgment  entered 
in  the  action  defended  by  the  surety  com- 
pany. There  is  nothing  in  tbe  finding  of 
tbe  comrt  which  amounts  to  a  waiver  of  this 
condition  precedent  to  tbe  defendant  surety 
company's  liability.  To  cretite  a  waiver, 
there  must  be  some  act  inconsistent  with  tbe 
right  waived.  There  Is  nothing  found  here, 
or  in  the  evidence  on  which  tbat  finding  was 


made.  Inconsistent  with  a  determination 
from  the  beginning  on  tbe  part  of  tbe  sure- 
ty company  to  Insist  that,  when  the  time 
came  for  payment  under  the  policy,  pay- 
ment should  be  made-  in  accordance  with 
tbe  terms  of  the  policy,  and  on  no  other 
terms;  that  Is  to  say,  to  pay  when  O'Con- 
nell had  paid  the  judgment  in  the  action 
which  the  company  bad  tried,  and  which 
for  that  reason  it  was  estopi)ed  to  say  was 
not  an  action  fixing  its  obligation  under  the 
policy.  The  difficulty  is  not  avoided  by  Wol- 
merhausen  v.  Onlllck,  [1898]  2  Ch.  S14,  and 
the  other  cases  dted  by  the  defendant  -The 
doctrine  of  those  cases  is  that  wbUe  one 
holding  a  covenant  of  indemnity,  or  one 
who  has  a  right  to  contribution,  cannot  sue 
at  law  until  he  has  paid,  he  can  maintain  a 
bill  in  equity  to  compel  tbe  covenanter  or 
person  bound  to  contribute  to  make  pay- 
ment directly  to  the  creditor.  But  the  doc- 
trine of  those  cases  la  that  equity  will  com- 
pel specific  performance  of  the  obligation 
due  from  the  defendant.  It  is  a  rdlef  given 
in  case  of  general  covenants  of  indemnity, 
as  Mr.  Justice  Story  states  it  Story,  Eq. 
Jnr.  S  830.  Such  a  bill  cannot  be  maintain- 
ed where  the  plaintiff  has  not  performed 
a  covenant  which,  by  the  express  terms  of 
the  contract  which  he  asks  to  have  spe- 
cifically performed,  is  a  condition  precedent 
to  any  liability  on  the  part  of  the  defendant. 
In  such  a  case  the  party  to  be  indemnified 
is  not  in  a  position  to  ask  for  specific  per- 
formance of  the  contract  of  indemnity. 

Decree  reversed.    Decree  of  bill  dismissed 
to  be  entered. 


(U7  Mass.  266) 
CONNOLLY  V.  BOLSTER  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  6,  1006.) 

KMFLOTEb's  liability  INStTKARCE — CONSTBtTC- 
TIOH  OF  POLICY— ACTION  BY  JMPLOY*— EQ- 
mTY  JlTBIBOICTIOir— TBUSTEB  FBOOBSS— OSKD- 
ITOBS'   BILL. 

1.  An  employer's  indemnity  policy  was  sub- 
ject to  the  agreement  tbat,  if  any  suit  be 
brought  for  damages,  immediate  notice  should 
be  given  the  insurer,  so  that  it  could  defend  or 
settle  tbe  same;  that  insnred  would  not  settle, 
or  interfere  witii  negotiations  for  settlement  or 
In  any  legal  proceeding,  without  the  consent  of 
the  insurer;  and  that  "no  action  shall  lie 
against  the  insurer  for  any  loss  under  the  pol- 
icy unless  it  be  brought  by  the  insured  himself 
to  reimburse  him  for  loss  actually  sustained 
and  paid  by  him  in  satisfaction  of  a  judgment 
after  trial  of  the  issues."  Held,  that  merely  ob- 
taining a  judgment  against  the  insured  for  per- 
sonal injuries  does  not  give  the  employ!  a 
cause  of  action  against  the  insurer. 

2.  If  an  employe  has  a  right  to  enforce  his 
judgment  for  personal  injuries  against  the  in- 
surer under  an  employers'  indemnity  policy,  his 
remedy  is  to  attach  the  debt  due  from  tbe  in- 
surer to  the  employer  by  trustee  process,  rather 
than 'by  direct  action  against  tbe  insurer. 

3.  Uev.  Laws,  c.  159,  §  3,  cl.  7,  authorising  a 
plaintiff  to  reach  in  equity  the  property  of  a 

f  S.  See  Creditors'  Soit.  voL  14.  Cant  Dig.  (  «. 
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cannot  be  attached  at  law. 

Appeal  from  Superior  Court,  Suffolk 
Oounty. 

BUI  by  one  Connolly  against  one  Bolster 
and  one  Bell  and  another,  to  reach  and  ap- 
ply the  proceeds  of  a  liability  Insurance  pol- 
icy given  hy  defendant  Insurance  company. 
Defendant  Bolster  was  the  attorney  of  de- 
fendant Bell.  Plaintiff  was  an  employ^  of 
Bell,  and,  in  a  personal  injury  suit,  recovered 
a  Judgment,  which  was  not  paid.  Defendant 
Bell  having  disappeared,  plaintiff  brought 
this  action.  A  demurrer  to  the  bill  by  the 
Insurance  company  having  been  sustained, 
plaintiff  appeals.    Affirmed. 

Whipple,  Sears  &  Ogden,  for  appellant. 
Dickson  &  Knowles,  for  appellee. 

LORING,  J.  The  plaintiff  claims  that  he 
la  entitled  to  maintain  this  bill  to  reach  and 
apply  the  debt  due  from  the  insurance  com- 
pany to  his  employer,  Bell,  first,  on  the 
ground  that,  on  the  true  construction  of  the 
policy,  the  Insurance  company  is  indebted  at 
law  to  his  employer  In  the  amount  of  the 
Judgment  which  he  has  recovered  against 
him;  and,  secondly,  that,  if  the  debt  is  not 
due  at  law,  his  employer  has  a  right  in  eq- 
uity to  maintain  a  bill  against  him  for  exon- 
eration, and  to  compel  the  company  to  satisfy 
the  Judgment  directly.  On  the  first  ground 
the  plaintiff  relies  on  the  case  of  Sanders  v. 
Frankfort  Ins.  Co.,  72  N.  H.  485,  57  Atl.  655. 
In  that  case  relief  was  given  under  similar 
circumstances  on  the  ground  that,  as  matter 
of  construction  of  a  policy  having  the  same 
terms,  payment  of  a  Judgment  by  the  assured 
was  not  a  condition  precedent  to  a  right  of 
action  on  the  policy  where  the  insurance 
company  had  undertaken  the  defense  of  the 
claim.  By  the  policy  here  under  discussion, 
and  construed  by  the  court  in  Sanders  v. 
Frankfort  Ins.  Co.,  the  company  "agrees  to 
Indemnify"  the  assured  "against  loss  from 
common-law  or  statutory  liability  for  dam- 
ages on  account  of  bodily  injuries"  to  em- 
ployes, caused  by  the  negligence  of  the  as- 
sured, "subject  to  the  following  special  and 
general  agreements."  The  second,  third,  and 
eighth  clauses  of  the  general  agreements  are 
the  material  ones.  The  second  and  third  and 
the  material  part  of  the  eighth  clauses  are  as 
follows: 

"(2)  If  thereafter,  any  siilt  Is  brought 
against  the  Assured  to  enforce  a  claim  for 
damages  on  account  of  an  accident  covered 
by  this  policy  immediate  notice  thereof  shall 
be  given  to  the  Company,  and  the  Company 
will  defend  against  such  proceeding,  in  the 
name  and  on  behalf  of  the  Assured,  or  set- 
tle the  same  at  its  own  cost,  unless  it  shall 
elect  to  pay  to  the  Assured  the  indemnity 
provided  for  In  clause  A  of  Special  Agree- 
ments as  limited  therein. 

"(3)  The  Assured  shall  not  settle  any  claim, 
except  at  his  own  cost,  nor  Incur  any  ex- 


settlement  or  In  any  legal  proceeding  with- 
out the  consent  of  the  Company  prevloasly 
given  In  writing,  but  he  may  provide  at  the 
time  of  the  accident  such  Immediate  surgical 
relief  as  Is  Imperative.  The  Assured  what 
requested  by  the  Company  shall  aid  In  se- 
curing Information  and  evidence  and  In  ef- 
fecting settlement,  and  In  case  the  Company 
calls  for  the  attendance  of  any  employe  or 
employes  as  witnesses  at  inquests  and  in 
suits  the  Assured  will  secure  his  or  their  at- 
tendance making  no  charge  for  his  or  their 
loss  of  time." 

"(8)  No  action  shall  lie  against  the  Com- 
pany as  respects  any  loss  under  this  policy, 
unless  It  shall  be  brought  by  the  Assured 
himself  to  relmbm-se  him  for  loss  actually 
sustained  and  paid  by  him  in  satisfaction 
of  a  Judgment  after  trial  of  the  issue." 

The  conclusion  that  payment  of  the  Judg- 
ment recovered  by  the  employe  was  not  a 
condition  precedent  to  an  action  on  the  policy 
was  reached  in  Sanders  v.  Frankfort  Ins.  Co. 
on  these  grounds:  The  word  "defend,"  In 
the  second  clause,  means  to  protect  and  se- 
cure against  attack — "in  short,  to  success- 
fully defend" — and  therefore  included  an  ob- 
ligation on  the  part  of  the  company  to  pay 
the  Judgment  if  the  case  defended  resulted 
in  a  Judgment  against  the  assured.  That  the 
second  clause  of  the  general  agreements,  so 
construed,  was  not  consistent  with  the  eighth 
clause  of  the  general  agreements,  which  stip- 
ulates, in  terms,  that  "No  action  shall  lie 
against  the  Company  as  respects  any  loss 
under  this  policy,  unless  it  shall  be  brought 
by  the  Assured  himself  to  reimburse  him  for 
loss  actually  sustained  and  paid  by  him  in 
satisfaction  of  a  Judgment  after  trial  of  the 
issue."  That,  if  the  eighth  clause  Is  con- 
strued to  cover  cases  of  which  the  Insur- 
ance company  has  assumed  the  defense,  It  is 
inconsistent  with  the  second  clause,  so  con- 
strued, and  consequently  the  eighth  clause 
must  be  construed  not  to  cover  those  cases, 
but  to  be  confined  to  cases  of  which  the  in- 
surance company  has  not  assumed  the  de- 
fense. We  are  of  opinion,  however,  in  the 
first  place,  that  the  word  "defend,"  In  the 
second  clause,  is  to  have  its  natural  import; 
that  It  means  here  what  it  means  when  coun- 
sel are  retained  to  defend  an  action;  and 
that  It  Is  not  to  be  extended  beyond  that, 
and  to  mean  to  "successfully  defend."  In 
the  second  place,  the  second  clause  Is  au 
obligation  In  addition  to  the  obligation  to 
indemnify  the  assured  against  loss,  like  the 
suing  and  laboring  clause  in  a  marine  policy 
(as  to  which  see  Kidston  v.  Empire  Ins.  Co., 
Li.  R.  1  C.  P.  535,  2  C.  P.  357;  Atchison  v. 
Lohre,  4  App.  Oas.  755;  Johnson  v.  Salvage 
Association,  19  Q.  B.  D.  458),  and  not  a 
clause  qualifying  the  main  obligation  of  the 
policy  to  "indemnify"  "against  loss"  from 
liability  for  damages  on  account  of  bodily 
injuries  to  employes  caused  by  negligence  of 
the    assured.      The    object   of    this    second 
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clause  Is  plain,  when  takoi  in  connection 
■wltb  the  third.  It  Is  plainly  Inserted  as  an 
additional  obligation  and  prlTilege  for  the 
protection  of  the  Insnrance  company,  on  the 
assumption  that  it  is  for  the  pecnniaiy  in- 
terest of  the  company  to  be  given  the  con- 
duct of  and  to  defend  the  action  -which  is  to 
fix  its  liability,  and  the  amount  to  be  paid 
when  liable,  rather  than  to  leave  that  mat- 
ter to  be  dealt  With  by  the  several  persons 
Insured,  respectively.  This  does  not  result 
In  the  necessity  of  writing  into  clause  2  the 
qualifying  words  "until  final  Judgment,"  as 
the  plalntlCF  contends,  for,  when  final  Judg- 
ment Is  rendered,  ordinarily  all  defense  is  at 
an  end.  Nothing  remains  but  a  writ  of  re- 
view or  a  writ  of  error,  and,  if  such  a  pro- 
ceeding were  necessary,  it  might  well  be  held 
to  be  covered  by  the  obligation  to  defend. 
But  when  the  defense  Is  ended,  and,  In  spite 
of  the  defense,  Judgment  is  rendered  against 
the  Insured,  there  is  nothing  to  do  but  pay. 
Making  payment  of  a  Judgment  against  the 
defendant  Is  no  part  of  a  covenant  to  defend 
the  action.  Whether  the  insurance  company 
is  bound  to  pay  the  Judgmrat  depends  upon 
the  terms  of  its  agreement  to  Indemnify  the 
assured  against  loss,  and  the  eighth  clause, 
in  terms,  provides  that  no  action  shall  Ue  for 
"any  loss  under  this  policy,"  unless  brought 
by  the  assured  "to  reimburse  him  for  loss 
actually  sustained  and  paid  by  him  in  satis- 
faction of  a  Judgment  after  trial  of  the  is- 
sue." In  the  case  at  bar.  Bell  has  not  paid 
the  Judgment  recovered  by  the  plalntifr,  and 
therefore  has  no  claim  against  the  insnrance 
company.  Similar  policies  have  received  the 
same  construction  in  Frye  v.  Gas  &  Electric 
Co.,  97  Me.  241,  64  Atl.  SOS,  69  L.  R.  A.  444, 
94  Am.  St  Rep.  SOO;  Gushman  v.  Carbondale 
Fuel  Co.,  122  Iowa,  656,  98  N.  W.  509.  It 
was  also  adopted  in  the  case  of  Travelers' 
Ins.  Co.  V.  Moses,  63  N.  J.  Eq.  260,  49  AtL 
720,  92  Am.  St.  Rep.  663,  where  It  was  held 
tbat  an  assignment  of  the  property  of  the 
Insured  in  banlcruptcy  was  payment. 

We  add,  only  because  the  plaintiff  has  ar- 
gued to  the  contrary,  that  the  policy  here  In 
question  is  not  to  be  construed  in  the  same 
way  as  a  policy  which  insures  against  the 
liability  of  the  employer,  and  does  not  con- 
tain clause  2  of  the  general  agreements. 
For  that  reason  the  following  cases  are  to 
be  distinguished  from  that  now  before  ub: 
Stephens  v.  Pennsylvania  Casualty  Go.  (Mich. 
1903)  97  N.  W.  686;  Fritchle  v.  MUIer's  Penn- 
sylvanla  Extract  Co.,  197  Pa.  401,  47  AU. 
351;  Hoven  v.  Employers'  Association,  93 
Wis.  201,  67  N.  W.  48,  32  L.  R.  A.  388;  Anoka 
Lumber  Co.  v.  Fidelity  &  Casualty  Co.,  63 
Minn.  286,  65  N.  W.  353,  30  L.  R.  A.  689; 
American  Employers'  Liability  Ins.  Go.  v. 
Fordyce,  62  Ark.  562,  36  S.  W.  1051,  54  Am. 
St  Rep.  805;  Fenton  v.  Fidelity  &  Casualty 
Co.,  86  Or.  283,  66  Pac.  1096,  48  L.  R.  A.  770; 
Pickett  T.  Fidelity  &  Casualty  Co.,  60  S.  a 
477,  88  S.  E.  160,  629.  For  the  same  reason 
it  Is  necessary  to  point  out  that  to  pay  a 


Judgment  under  clause  2  Is  not  "to  settle  any 
claim,"  within  clause  3,  and  so  there  is  no 
Inconsistency  between  the  two  clauses. 

It  Is  proper  to  point  out  that,  if  the  plain- 
tiff is  right  in  his  construction  of  the  policy, 
his  remedy  would  have  been  to  attach  the 
debt  due  by  trustee  process  In  an  action  at 
law. 

No  argument  has  been  made  In  support  of 
the  second  contention  stated  in  the  plaintUTs 
brief.  It  is,  however,  dealt  with  in  O'Gonnell 
V.  New  York,  New  Haven  &  Hartford  Rail- 
road, 72  N.  E.  979.  The  contrition  cannot 
be  sustained. 

It  remains  to  speak  of  the  plaintlfTs 
prayer  to  have  a  receiver  appointed  to  pay 
the  Judgment  due  the  plaintUT,  and  so  com- 
plete Bell's  righ~t  against  the  defendant.  The 
statute  authorizing  a  plaintiff  to  reach  and 
apply  (Rev.  Laws,  c  159,  8  3,  cl.  7)  deals 
with  the  defendant's  property  which  cannot 
be  attached  at  law.  It  Is  not  a  statute  au- 
thorizing the  court  to  complete  Inchoate 
rights,  so  as  to  create  prt^erty  which  could 
then  be  the  subject  of  trustee  process  in  an 
action  at  law. 

Decree  affirmed. 


(U7  Man.  SOO) 

BREED  et  al.  ▼.  GARDNER  et  bL 

DUQDET  V.  SAME. 

(Supreme  Judicial  Court  of  Massachusetts 

Suffolk.    Jan.  7,  1905.) 

HKOHANICS'    LIERS— Bonn   IVB    niSSOLUTIOII— 

mpEBsoRATion  or  subeties— vaudity 

— 6TATDTE— UEEn. 

1.  The  mere  fact  that  a  conveyance  of  the 
equity  of  redemption  of  real  estate,  subject  to 
mortgages,  is  made  to  a  person  with  a  view  to 
his  giving  bond  to  dissolve  a  mechanic's  lien  on 
the  property,  pursuant  to  Rev.  Laws,  c  197, 
{  28,  authorizing  a  person  having  an  interest  in 
property  on  which  a  mechanic's  lien  is  claimed 
to  give  a  bond  to  dissolve  the  lien  on  bis  inter- 
est, does  not  affect  his  tifle. 

2.  Where  the  sureties,  whose  names  were  sign- 
ed to  a  bond  given  to  dissolve  a  mechanic's  lien, 
pursuant  to  Rev.  Laws,  c.  197,  i  28,  authoriz- 
ing a  person  having  an  interest  In  property  on 
which  a  mechanic's  lien  is  claimed  to  give  a 
bond  to  dissolve  the  lien  on  his  interest,  were 
impersonated  by  others  appearing  before  the 
master  in  chancery,  who  gave  false  answers  in 
regard  to  their  property,  the  bond,  though  sign- 
ed and  approved  by  the  master,  is  not  within 
the  statute,  and  hence  did  not  effect  a  dissolu- 
ti(m  of  the  lien. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty;  Henry  N.  Shelton,  Judge. 

Petitions  by  Stephen  A.  Breed  and  others 
and  Asa  M.  Duquet  and  others  against 
Horace  J.  Gardner  and  others  to  enforce  me- 
chanics' liens  (two  cases).  Finding  for  plain- 
tiffs, and  cases  reported  to  full  bench  of  the 
Supreme  Judicial  Court    Orders  afOrmed. 

It  appeared  that  the  premises,  before  being 
conveyed  to  one  Blanchard,  the  present  own- 
er, and  while  the  liens  could  be  filed,  were 
conveyed  to  one  Bracket  a  person  of  no 
flnandal  responsibility,  for  the  purpose  of 
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Bracket  executed  a  bond,  wltb  the  names  of 
the  sureties  In  blank.  Subsequently  certain 
persons  went  before  a  master  In  chancerjr  as 
sureties,  and  were  accepted,  and  the  bond 
given.  Later  It  appeared  that  the  persons 
whose  names  appeared  as  sureties  had  not 
gone  before  the  master,  and  that  their  names 
were  forged. 

Norman  F.  Hesseltlne,  for  petitioners 
Breed  and  others.  HolUs  R.  Bailey  and 
Chas.  B.  Slas,  for  respondents.  Arthur  H. 
Russell,  for  petitioner  Asa  M.  Duquet 

KNOWLTON,  0.  J,  We  shall  assume,  In 
favor  of  the  defendants,  the  correctness  of 
the  ruling  that  Bracket  had  a  sufficient  title 
to  bring  him  within  Rev.  Laws,  c.  197,  g  28, 
authorizing  a  person  having  an  Interest  In 
property  upon  which  a  mechanic's  lien  Is 
claimed  to  give  a  bond  to  dissolve  the  lien 
upon  his  Interest  He  held  a  conveyance  of 
the  equity  of  redemption,  which  purported 
to  give  him  the  estate,  subject  to  mortgages. 
The  mere  fact  that  the  conveyance  was  made 
to  him  with  a  view  to  his  giving  a  bond  to 
dissolve  the  Hen  does  not  affect  his  title. 
The  owners  were  In  the  exercise  of  their  le- 
gal right  Ui  making  the  conveyance,  and  he 
took  the  title  with  the  Incidents  which  legal- 
ly pertained  to  it  OnrtlB  t.  OaMn,  1  Allen, 
215;  Hayes  v.  Fessendon,  106  Mass.  228; 
Olendon  Company  v.  Townsend,  120  Mass. 
346;  Landers  v.  Adams,  105  Mass.  415,  43  N. 
B.  119.  Of  course,  upon  a  iiuestion  whether 
the  bond  was  given,  and  the  approval  of  It 
obtained  and  the  record  of  It  made  fraudu- 
lently, such  a  conveyance  might  be  very  Im- 
portant evidence. 

The  signatures  of  the  two  sureties  on  the 
bond  were  forgeries,  and  the  question  la 
whether  the  instrument  has  any  legal  effect 
As  against  the  sureties.  It  is  void.  It  Is,  la 
law,  like  A  bond  without  sureties.  Such  a 
bond  does  not  comply  with  the  requirements 
of  the  statute  which  calls  for  sureties,  and 
has  no  effect  to  discharge  the  lien.  It  la 
even  more  plainly  ineffectual  to  accomplish 
Its  Intended  object  than  the  bonds  which 
wwe  held  Told,  because  not  signed  by  the 
principal,  in  Bean  v.  Parker,  17  Mass.  691- 
604,  and  Wood  v.  Washburn,  2  Pick.  24. 

The  respondents  contend  that  the  signing 
by  the  sureties  in  the  presence  of  the  master 
In  chancery,  and  their  false  answers  in  re- 
gard to  their  property,  constituted  an  adop- 
tion by  them  of  the  names  which  they  ap- 
pended to  the  instrument,  and  that  this  false 


Ing  upon  them  as  sureties.  This  is  a  mis- 
taken view  of  the  contract  Whatever  cIvH 
remedy  might  be  had  against  them  by  a 
party  injured,  the  bond  was  given  and  re- 
corded and  accepted  as  the  bond  of  the  per- 
sons whose  names  appeared  upon  It  as  prin- 
cipal and  sureties.  It  was  an  tnstmment 
under  seal,  and  the  contract  embodied  In  it 
was  a  contract  in  writing,  which  showed  the 
parties  to  the  instrument,  as  well  as  its 
other  provisions.  The  contract  did  not  grow 
out  of  th^  presence  of  the  two  suretiea  and 
their  oral  representations,  but  out  of  the  tn- 
stmment itself,  which  purported  to  bind  tbe 
persons  whose  names  appeared  upon  it  as 
obligors.  The  signing  as  a  false  Impersona- 
tion was  not  unlike  ordinary  forgeries. 
Their  further  impersonation  of  the  supposed 
sureties  in  the  examination  as  to  their  prop- 
erty did  not  make  the  contract  with  them,  as 
persons  present  under  assumed  names;  but 
It  left  the  instrument  to  tell  the  story  of  tiie 
contract,  and  they  pretended  that  it  told  the 
truth.  The  case  differs  materially  from  tiie 
cases  cited  by  the  respondents.  See  E<d- 
munds  v.  Merchants'  Transportation  Com- 
pany, 135  Mass.  283 ;  Bassett  v.  Daniels,  136 
Mass.  547;  Robertson  v.  Coleman,  141  Mass. 
231,  4  N.  E.  619,  55  Am.  Rep.  471.  See,  also, 
Bai-tlett  V.  Tucker,  104  Mass.  336,  6  Am.  Rep. 
240;  Orafton  National  Bank  v.  Wing,  172 
Mass.  518,  52  N.  B.  1067,  43  L.  R.  A.  831.  TO 
Am.  St  Rep.  303.  The  instrument  was  not 
within  the  terms  of  the  statute. 

The  respondents  contend  that  the  approval 
of  the  sureties  by  the  master  in  chancery, 
under  the  statute,  made  the  bond  good.  But 
his  approval  was  only  of  the  qualifications 
and  fitness  of  the  persons  Whose  names  ap- 
peared upon  the  instrument  as  sureties.  It 
was  no  part  of  his  duty  to  pass  upon  the 
question  whether  the  signatures  were  forged 
or  genuine.  He  was  to  inquire  into  the 
financial  ability  and  the  suitableness  of  the 
persons  represented  by  the  names  appended 
to  the  Instrument  His  signature  gave  no 
validity  to  the  forged  bond. 

It  is  not  contended  by  the  respondents  tiiat 
a  title  taken  by  a  bona  fide  purchaser  In  re- 
liance upon  a  forged  Instrument  recorded  in 
tlie  registry  of  deeds  is  good,  if  a  valid  In- 
strument of  that  kind  is  needed  to  transfte 
the  title  from  a  former  holder.  In  the  pres- 
ent case  Blanchard  stands  no  better  than  did 
Bolster,  from  whom  he  took  his  deed. 

In  each  case  the  entry  Is  to  be:  Order  af- 
firmed. 
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TOBIN  ▼.  LARKIN  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Jan.  7,  1905.) 

PAKnnON  —  BAIX  —  FENDING  LITIOATION  — 
KNOWliEDOB  OF  PUBOEASBB — EFFKCT— JDDQ- 
KENT  —  COI,I.ATBIUkX  ATTACK  —  VENDOB  AND 
FUBCHAJ9ER— SPECIPIO  PEBFOBKANCE  —  SUP- 
FUSIfXHTAL  Bllil/— fitrVFICIENCT. 

1.  A  decree  of  the  probate  court,  within  its 
Jarisdictien,  is  not  subject  to  collateral  attack. 

2.  Mere  knowledge  of  a  purchaser  of  real  es- 
tate, at  a  sale  in  partition  proceedings,  of  pend- 
ing litigation  affecting  the  property,  does  not 
iDTalidate  his  purchase  so  long  as  the  deecae 
remains  unrevoked. 

3.  Where  the  vendee  in  a  contract  for  the  sale 
of  real  estate  obtained  a  decree  against  two  of 
the  owners  for  specific  performance  of  the  con- 
tract as  to  eleven'twelfths  of  the  property  in  a 
Boit  against  all,  but  while  the  litigation  was 

Sending  one  of.  the  two  owners  affected  by  the 
ecree  died,  and  the  third  owner,  with  knowl- 
edge of  the  litigation,  brought  partition  pro- 
ceedings and  had:  the  land  sold,  a  supplemeotal 
bill  by  the  plaintiff  in  the  petition  for  specific 
performance  against  the  surviving  vendor  and 
the  purchaser  at  the  sale,  praying  to  h^ve  the 
decree  in  the  original  case  carried  into  execu- 
tion as  between  the  parties  to  the  original  suit, 
stating. that  the  advertisement  of  the  pai-tition 
sale  was  purposely  framed  and  published  so  as 
to  afford  the  plaintiff  no  notice  of  the  proceed- 
ings and  sale,  and  with  the  intent  to  evade  the 
decree  on  the  original  bill,  is  insufficient,  where 
it  does  not  charge  that  the  purchaser  at  the 
partition  sale  was  a  party  to  the,  wrong  or  bad 
any  knowledge  of  it.  ''   . 

Appeal  from  Stiperlor  CJourt,  Essex  Coun- 
ty ;  Lemael  Le  B.  Holmes,  Judge. 

Suit  by  Patrick  Tobln  against  Maria  Lar- 
kin  and  Patrick  J.  Lynch.  From  a  decree 
overruling  demurrer  to  supplemental  bill,  de- 
fendants appeal.    Reversed. 

Knox  &  Conlson,  for  appellant  Maria  Lar- 
kln.  Mahoney,  Crowell  &  Sullivan,  for  ap- 
pellant Patrick  J.  Lynch.  J.  P.  S.  Mahoney 
and  J.  P.  Sweeney,  for  appellee. 

KNOWXTON,  C.  J.  The  plaintiff  brought 
a  bin  In  equity  against  Maria  Larkln,  Bridget 
Larkln,  and  Martin  Larkln,  praying  for  a  de- 
cree of  specific  performance  of  a  contract 
for  the  sale  of  real  estate.  At  the  bearing 
It  appeared  that  Martin  Larkln  owned  one^ 
twelfth  of  the  estate,  and  that  his  two  sta- 
ters, the  other  defendants,  owned  eleven- 
twelfths  of  It  The  bin  was  sustained  as  to 
the  two  female  defendants  for  their  share 
of  the  property,  and  dismissed  as  to  the  oth- 
er defendant  Pending  an  appeal  by  the  fe- 
male defendants,  Bridget  Larkln  died.  The 
defendant  Martin  Larkln  began  proceedings 
In  the  probate  court  for  a  partition  of  the 
property,  and,  without  notice  to  the  plain- 
tiff, obtained  an  order  for  a  sale  of  it  for  the 
purpose  of  partition.  Pursuant  to  a  warrant 
from  that  court  a  sale  was  made  to  Patrick 
3.  Lynch,  who  Is  one  of  the  defendants  In 
this  supplemental  bill.  '  He  took  possession, 
and  now  has  a  record  title  to  the  land.  A  re- 
script was  B^it  from  the  Supreme  Judicial 
CoTirt  on  the  appeal  In  the  first  suit,  afSrm- 


Ing  the  decree  for  specific  performance.  See 
Tobln  V.  Laricin,  183  Mass.  888,  67  N.  B.  840. 

The  plaintiff  avers  that  at  about  the  time 
of  the  filing  of  the  original  bill  a  notice  of 
Us  pendens  was  filed  In  the  registry  of  deeds, 
and  further  avers  that  In  addition  to  this 
constructive  notice.  Lynch,  as  well  as  the 
other  defendants  In  the  original  suit,  had  ac- 
tual notice  of  the  litigation.  He  also  says 
that  he  had  no  notice  of  the  proceedings  for 
partition  until  after  the  sale,  and  that  the 
advertisement  of  sale  was  puriMsely  framed 
and  published  in  a  manner  to  afford  him  no 
notice,  and  with  the  Intent  to  evade  the  de- 
cree on  the  origrlnal  bill.  The  plaintiff  prays 
that  he  may  have  the  benefit  of  the  original 
BQft,  and  the  proceedings  under  It,  as  against 
the  defendant  Lynch,  and  that  the  order  for 
a  decree  in  the  original  case  "may  be  carried 
Into  execution  as  between  the  parties  to  this 
suit,  as  between  the  parties  to  the  original 
salt"  and  for  other  relief.  The  defendants 
filed  a  demurrer,  which  was  overruled,  and 
a  decree  was  entered  for  the  plaintiff  that, 
upon  the  payment  or  tender  of  a  specific  sum 
to  the  defendants  or  either  of  them,  or  to 
their  attorneys  of  record  or  either  of  them, 
they  should  execute  and  deliver  to  the  plaln> 
tiff  a  quitclaim  deed  of  the  premises,  free 
from  Incumbrances  made  or  suffered  by 
them  or  either  of  them,  and  that  the  plain- 
tiff shall  be  allowed  his  costs.  Prom  the  de- 
cree ovemiling  the  demurrer,  and  from  the 
final  decree,  the  defendants  appeal. 

If  the  purpose  of  this  bill  Is  to  establish 
the  right  of  the  plaintiff  to  have  his  share 
of  the  proceeds  of  the  sale  upon  the  payment 
of  the  sum  due  under  the  contract,  it  is  plain 
that  he  is  entitled  to  the  relief  sought  But 
we  Infer  from  the  statement  the  language  of 
the  prayer,  from  the  decree,  and  from  the 
arguments  before  us,  that  he  desires  to  set 
aside  the  sale,  and  to  have  his  share  of  the 
property  without  regard  to  the  proceedings 
for  partition.  In  this,  view  the  question  is 
whether  the  bill  states  facts  that  entitle  him 
to  this  relief.  Martin  Larkln,  who  is  not 
Joined  In  this  supplemental  bill,  had  a  right 
to  have  a  partition  which  should  give  him 
his  share  In  severalty.  O'Brien  v.  Mahoney, 
179  Mass.  200,  60  N.  B.  493,  88  Am.  St  Rep. 
871.  The  notice  of  lis  pendens  and  bis  ac- 
tual knowledge  of  the  pending  litigation  did 
not  deprive  him  of  this  right  He  brought 
his  petition  for  partition,  and,  if  all  the  pro- 
ceedings had  been  regular,  the  Judgment  for 
partition  and  for  a  sale  under  Rev.  Laws, 
c.  184,  f  47,  because  the  land  could  not  be 
advantageously  divided,  would  have  been 
"conclusive  as  to  the  rights  of  property  and 
possession  of  parties  and  privies  to  the  Judg- 
ment including  all  persons  who  might  by 
law  have  appeared  and  answered,"  with  cer-. 
tain  exceptions  which  are  Immaterial  to  this 
case.  Rev.  Laws,  c.  184,  {  22.  Foster  v.  Ab- 
bot, 8  Mete.  596.  Hathaway  v.  Thayer,  8  Al- 
len, 421.  Section  47  of  this  chapter,  which 
relates  to  sales  where  the  land  cannot  be 
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conveyajice  suaii  oe  conclusive  againsi  an 
parUes  to  the  proceedings  for  partition  and 
those  claiming  under  them."  This  plaintiff 
Is  therefore  bound  by  the  proceedings,  unless 
there  is  ground  (or  setting  them  aside.  By 
section  4  of  this  chapter  It  is  provided  that 
"^be  petition  shall  set  forth  the  rights  and 
tlties  so  far  as  known  to  the  petitioner,  of 
all  persons  Interested  who  wonld  be  bound 
by  the  partition,  stating  whether  they  have 
an  estate  of  inheritance  for  life  or  for  years, 
whether  in  possession,  remainder  or  rever- 
sion, and  whether  vested  or  contingrent  If 
the  petitioner  holds  an  estate  for  life  or 
years,  the  remainderman  or  reversioner  shall 
be  so  interested  and  shall  be  entitled  to  no- 
tice." It  is  a  question  not  free  from  diffi- 
culty whether  the  petitioner  is  "one  of  the 
persons  interested  who  would  be  bound  by 
tbe  partition,"  within  the  meaning  of  this 
section.  If  the  provision  in  tbe  statute  for 
a  statement  by  the  petitioner  in  regard  to 
the  nature  of  the  estate  describes  in  terms 
every  kind  of  interest  that  will  be  bound  by 
the  partition  and  that  should  be  set  forth 
in  it,  then,  plainly,  the  plaintiff  is  not  a  per- 
son interested  within  the  meaning  of  the  sec- 
tion. He  is  an  equitable  owner  of  eleven- 
twelfths  of  the  property,  subject  to  a  liabil- 
Ity  to  pay  the  contract  price,  and  his  claim 
Is  adverse  to  tbe  holders  of  the  record  title. 
If  such  an  owner  is  not  a  person  Interested 
within  the  meaning  of  tbe  statute,  tlie  de- 
cree of  the  probate  court,  so  far  as  appears, 
was  obtained  regularly.  If  he  Is  a  person 
interested,  it  was  the  duty  of  the  petitioner 
for  partition,  who  knew  of  the  plaintiff's  re- 
lation to  the  property,  to  set  it  forth  In  the 
petition  so  that  notice  should  be  given  to  him 
under  tbe  next  section.  If  the  failure  of  the 
plaintiff  to  do  this  was  an  irregularity  in  the 
'  proceedings  In  the  probate  court,  can  it  be 
taken  advantage  of  in  this  suit? 

▲  decree  of  the  probate  court,  within  Its 
Jurisdiction,  is  good  unless  it  is  set  aside,  and 
It  cannot  be  attacked  collaterally.  Oale  v. 
Nickerson,  144  Mass.  415, 11  N.  B.  714 ;  Tuck- 
er V.  Fisk,  154  Mass.  674,  28  N.  B.  1051; 
Harris  t.  Starkey,  176  Mass.  445,  67  N.  ES. 
698,  79  Am.  8t  Rep.  322 ;  McCooey  y.  New 
York,  New  Haven  &  Hartford  Railroad,  182 
Mass.  205,  66  N.  E.  62.  The  sale  under  the 
decree  for  partition  was  legal  and  binding. 
Mere  knowledge  by  the  purchaser  of  the 
pending  litigation  In  equity  does  not  invali- 
date his  purchase,  so  long  as  the  decree  for 
sale  remains  unrevoked.  Foster  r.  Abbot,  S 
Mete.  596.  If  tbe  plaintiff  desires  to  set 
aside  tbe  sale,  bis  remedy,  if  be  has  any.  Is 
to  apply  to  tbe  probate  court  to  revoke  the 
decree  as  obtained  without  notice  to  him, 
tlirough  the  failure  of  tbe  petitioner  to  per- 
form the  duty  imposed  upon  him  by  the  stat- 
ute. Whether  the  facts  will  entitie  him  to 
such  a  revocation  Is  a  question  not  now  be- 
fore us.  If  the  decree  ought  to  be  revoked 
u  against  tb«  jpeUUoner  MurUu  Larkln,  the 


tHijse  ui  uiu  ueieouoiii  ijyncn  ciiarges  uiis 
witb  equities  so  far  that  bis  purchase  makes 
no  difference  with  the  plalntltTs  rights,  and 
that,  therefore,  revocation  will  be  ordered  as 
if  no  sale  bad  been  made.  This  wiU  be  a 
question  for  tbe  probate  court,  which  m 
cannot  here  attempt  to  decide. 

The  bill  states  that  '^e. advertisement  at 
said  sale  was  purposely  and  designedly 
framed  and  published  in  such  a  manner  as 
to  afford  the  plaintiff  no  notice  of  said  pro- 
ceedings and  sale  In  partition,  and  with  the 
Intent  to  evade  the  decree  on  said  original 
bill."  But  there  is  no  averment  that  the  de- 
fendant Lynch  was  a  party  to  this  wrong, 
or  had  any  knowledge  of  it.  As  against  bim 
it  does  not  warrant  us  in  treating  the  sale 
as  void  on  the  ground  of  fraud.  Unless  the 
sale  is  set  aside  in  connection  with  the  rev- 
ocation of  tbe  decree  of  tbe  probate  court, 
or  in  some  other  way,  Lynch  will  be  entitied 
to  retain  tbe  benefits  of  his  bargain. 

The  decree  of  the  superior  court  should 
be  reversed,  and,  upon  the  interpretation  giv- 
en to  tbe  bill  by  the  parties,  the  demurrer 
should  be  sustained. 

So  ordered. 


(UTHan.  M) 
KEJYETS  V.  BRACKFTT  et  aL 

(Supreme  Judicial  Court  of  Massadiusetts, 
Suffolk.   Jan.  7.  1905.) 

icxchanicb'  liens— bissoldtion  bt  onrma 

BOND— VBAUD  IN  EXECUTION  Or  BOHD — 
iqUITABLK    BELIEF. 

1.  Where  the  owner  of  property  chargpabis 
with  a  mechanic's  lien  fraudulently  conveyed  to 
an  irresponsible  person,  and  procured  him,  as 
principal,  and  two  other  irresponsible  persona, 
who  falsely  justified  as  sureties,  to  execute  a 
bond  to  dissolve  the  lien,  under  Rev.  Laws,  e. 
197,  f  28,  the  lienor  was  entitled  to  equitable 
relief  by  decree  canceling  the  bond,  and  fot^ 
bidding  the  grantee  from  claiming  any  rights 
thereunder,  and  ordering  a  release  of  all  rights 
acquired  by  its  approval  and  record. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty; Henry  N.  Sheldon,  Judge. 

Bill  by  William  F.  Keyes  against  Wmiam 
C.  Brackett  and  others.  From  a  decree  over- 
ruling defendants'  demurrer,  they  appeal. 
Affirmed. 

M.  J.  Creed,  J.  Porter  Crosby,  and  Walter 
A.  Bule,  for  plaintiff.  Hoi  lis  B.  Bailey  and 
Chas.  B.  Slaa,  for  respondents. 

KNOWLTON,  O.  J.  This  case  comes  bo- 
fore  us  on  the  defendants'  demurrer.  The 
bin  states  that  the  plaintiff  has  a  claim  on 
which  Is  now  due  the  sum  of  fl,080  for  labor 
and  materials  performed  and  furnished  in 
the  erection  of  a  building  on  land  owned  by 
tbe  defendant  McDaniel;  ttiat  the  former 
owners  of  tbe  estate,  with  whom  McDaniel 
made  his  contract;  were  adjudged  bankmyta, 
and  are  financially  worthless;  and  that  a  pe- 
tition ia  now  feuding  ia  the  sHperlor  coorl 
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to  enforce  his  Hen.  According  to  the  aver- 
ments of  the  bill,  the  defendant  McDanlel 
conveyed  the  property  to  the  defendant 
Brackett  simply  for  the  purpose  of  having 
him  sign  a  bond  to  dissolve  the  plalnttfTB 
lien,  as  principal — Brackett  being  of  no  finan- 
cial ability — and  he  now  holds  the  property 
for  the  benefit  of  McDaniel.  AH  the  defend- 
ants (HcDaniel,  Brackett,  Lo  Casclo,  and 
Harmon)  then  fraudnlently  conspired  togeth- 
er to  procure  the  approval  by  a  master  In 
chancery  of  a  worthless  l>ond  to  dissolve  the 
plaintiff's  Hen.  Brackett,  the  holder  of  the 
legal  title  to  the  property,  as  principal,  and 
Lo  Casclo  and  Harmon,  as  sureties,  slg^ned  a 
bond  in  the  sum  of  $6,000,  running  to  the 
plaintiff,  for  the  dissolution  of  the  lien.  In 
pursuance  of  this  conspiracy,  each  of  the  de- 
fendants Lo  Casclo  and  Harmon,  at  a  hear- 
ing before  a  master  in  chancery  upon  an  ap- 
plication for  the  approval  of  the  bond,  with 
the  knowledge  of  the  defendants  Brackett 
and  McDanlel,  falsely,  willfully,  knowingly, 
and  corruptly  testified  under  oath  that  he 
owned  certain  property  specifically  describ- 
ed by  him,  of  a  value  greatly  in  excess  of 
$6,000,  whereas,  in  truth,  neither  of  them 
had  or  now  has  any  property  or  money  or  is 
of  any  financial  ability,  but  each  of  them  is 
absolutely  worthless  and  wholly  unable  to 
perform  the  condition  of  the  bond.  In  tills 
way  they  procured  the  aiqproval  of  the  bond, 
which  was  afterwards  recorded  in  the  regis- 
try of  deeds.  See  Rev.  Laws,  c.  197,  S  28. 
If  these  averments  are  true,  a  gross  fraud 
was  perpetrated  upon  the  plaintiff  and  the 
magistrate.  It  is  plain  that  the  plaintiff  has 
no  complete  and  adequate  remedy  at  law,  and 
the  question  la  whether  he  can  have  relief 
in  equity. 

The  chief  argument  against  granting  relief. 
Is  that  the  fraud  was  perpetrated  in  connec- 
tion with  a  hearing  before  a  magistrate,  who 
was  acting  judicially,  and  that  It  entered  In- 
to his  finding,  wliich  is  conclusive  upon  the 
parties.  We  appreciate  the  importance  of 
the  rule  that  a  Judgment  of  a  court  cannot 
be  set  aside  by  another  tribunal  merely  be- 
cause of  false  testimony,  fraudulently  intro- 
duced, wlilch  was  considered  and  perhaps  be- 
lieved at  the  trial.  Ordinarily  a  fraud  which 
will  warrant  a  court  In  setting  aside  a  Judg- 
ment must  be  extrinsic  to  a  trial,  rather  than 
in  the  matters  presented  for  consideration 
as  a  part  of  the  trial  itself.  Greene  v. 
Greene,  2  Gray,  361,  61  Am.  Dec.  454;  Ed- 
son  y.  Edson,  108  Mass.  590,  11  Am.  Rep. 
393;  United  States  v.  Throckmorton,  98  V.  S. 
d,  25  L.  Ed.  93;  Vance  v.  Burbank,  101  U. 
S.  B14,  25  L.  Ed.  929;  Steel  v.  Smelting  Com- 
pany, 106  V.  a.  447,  1  Sup.  Ct  389,  27  L.  Ed. 
226;  Gray  v.  Barton,  62  Mich.  186-196,  28 
N.  W.  813-817;  Folsom  v.  Folsom,  55  N.  H. 
78:  Hass  T.  Billings,-  42  Minn.  63-67,  43  N. 
W.  797-799;  Pico  v.  Cohn,  91  Cal.  129,  25 
Fac.  970,  27  Pac.  537, 18  L.  R.  A.  836,  25  Am.' 
St.  Rep.  159.  The  reasons  for  this  rule.  In 
trials  of  cases  upon  formal  pleadings,  where 


usually  there  is  either  a  right  of  appeal  or 
an  opportunity  for  other  revisory  proceed- 
ings before  the  case  is  finished,  do  not  apply 
with  so  much  force  to  a  hearing  before  a 
magistrate  upon  an  application  to  approve  a 
bond.  Such  a  hearing  is  not  had  upon  plead- 
ings in  which  issues  are  stated,  that  give  an 
opportunity  for  preparation.  It  is  commonly 
had  upon  short  notice,  and  usually  the  testi- 
mony cannot  be  anticipated,  nor  Is  there  an 
opportunity  to  meet  It  If  a  certificate  of 
approval  Is  made,  the  jurisdiction  of  the 
magistrate  Is  ended,  there  Is  no  opportunity 
to  appeal,  and  neither  the  magistrate  him- 
self, nor  any  other  magistrate  or  court,  has 
any  power  to  review  .the  proceedings  and 
correct  errors.  The  opirartunlty  for  fraud  is 
open,  and  there  Is  no  effectual  way  of  meet- 
ing and  overcoming  It  In  view  of  these 
conditions,  we  are  of  opinion  that  the  pres- 
ent case  should  not  be  treated  exactly  like  a 
case  of  similar  fraud  committed  In  an  ordi- 
nary trial  In  a  court 

The  bill  states  a  case  of  fraud,  which  Is 
something  more  than  an  Intentional  intro- 
duction of  false  testimony  In  an  ordinary  tri- 
al. In  the  first  place,  the  owner,  McDanlel, 
exercised  his  legal  right  to  convey  the  prop- 
erty to  an  irresponsible  person,  with  a  view 
of  making  him  the  principal  on  a  bond  that 
should  be  worthless.  This  was  a  matter  with 
which  the  master  in  chancery  had  nothing  to 
do,  and  of  which,  presumably,  he  had  no 
knowledge.  No  harm  would  have  come  from 
It  if  proper  sureties  had  been  furnished,  or 
If  they  bad  testified  truly.  With  this  plan, 
which  fraudulently  represented  Brackett  to 
be  the  true  owner,  and  which  deprived  the 
bond  of  strength  that  it  should  have  had, 
he  coupled  the  conspiracy  to  deceive  the 
plaintiff  and  the  magistrate  by  the  perjury 
of  the  sureties.  The  result  is  an  instrument 
which  In  every  part  la  false  and  fraudulent, 
In  reference  to  the  objects  for  which  such  in- 
struments are  supposed  to  be  made.  In  view 
of  the  consequences  that  naturally  come 
from  such  a  fraud,  and  of  the  fact  that  there 
Is  no  way  of  avoiding  these  consequences  so 
long  as  the  Instrimient  is  permitted  to  stand, 
and  of  the  further  fact  that  no  rights  of  In- 
nocent parties  have  Intervened,  we  are  of 
opinion  that  the  plaintiff  should  have  relief 
In  equity.  Currier  v.  Esty,  110  Mass.  536; 
BilUngs  V.  Mann,  156  Mass.  203,  30  N.  B.  1136; 
Weeks  T.  Currier,  172  Mass.  53,  51  N.  E.  416; 
Brooks  T.  Twitchell,  182  Mass.  443,  444,  6S 
N.  E.  843,  844,  94  Am.  St  Rep.  662;  Mc- 
Aveney  v.  Brush,  1  App.  Div.  97,  34  N.  T. 
Supp.  101,  37  N.  Y.  Supp,  105;  Hibbard  v. 
Eastman,  47  N.  H.  507,  93  Am.  Dec.  467; 
Graft  V.  Thompson,  51  N.  H.  63&-542. 

If  substantial  grounds  for  granting  relief 
are  established,  there  is  no  doubt  of  the  pow< 
er  of  the  court  to  devise  an  effectual  method 
of  giving  to  the  plaintiff  his  rights.  The 
bond  may  be  ordered  canceled,  and  thr  de- 
fendants McDaniel  and  Brackett,  and  those 
holding  under  them,  enjoined  from  claiming 
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may  be  orderea  to  execute  a  release  or  all 
rights  acquired  under  the  bond,  and  a  dis- 
charge of  the  benefits  which  the  statute 
would  give  them  as  owners  of  the  real  estate 
by  reason  of  the  execution,  approval,  and  re- 
cording of  the  bond,  which  may  be  recorded 
In  the  registry  of  deeds.  Similar  relief  has 
been  granted  in  many  cases.  Willcox  v.  Fos- 
ter, 132  Mass.  320;  Bruce  v.  Bonney,  12  Gray, 
107,  71  Am.  Dec.  739;  Short  v.  Currier,  150 
Mass.  372,  23  N.  E.  106;  Cross  v.  Bedding- 
fleld,  12  Simons,  35;  Hamilton  v.  Cummings, 
1  Johns.  Ch.  517. 

We  are  of  opinion  that  the  demurrer  was 
rightly  overruled,  and  that  the  defendants 
should  answer  over.     So  ordered. 


(187   Mass.  323) 

SMITH  V.  WOOD,  Mayor,  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Essex.    Jan.  11,  1905.) 

MUNICIPAI.   COBPOBATIONS  —  POLICEMEN— TEEM 
OF    OFTICE— REPEAL    OF    STATUTE. 

1.  St  18(59,  p.  441,  c.  61,  §  12.  as  amended 
by  St.  1887,  p.  978,  c.  357,  providing  for  the 
appointment  of  police  officers  to  hold  office  till 
they  resign  or  are  removed  for  cause,  is  repeal- 
ed by  implication  by  St.  1894,  p.  557,  c.  480, 
covering  the  whole  subject-matter  of  the  police 
force,  and  providing  for  appointment  of  the 
whole  force  for  terms  of  four  years. 

2.  St.  1904,  p.  266,  c.  314,  |  1,  providing  that 
every  person  holding  office  classified  under  the 
civil  service  rules  "shall  hold  such  office  •  *  • 
and  shall  not  be  removed  therefrom"  without 
bis  consent,  except  for  cause,  does  not  enlarge 
the  term  of  police  officers,  who  by  provision  of 
page  557,  c.  480,  §  2,  St.  1894,  are  to  be  ap- 
pointed for  a  term  of  four  years. 

Case  Reserved  from  Supreme  Judicial 
Court,  Essex  County;  Henry  K.  Bradley, 
Judge. 

Mandamus  by  Smith  against  Wood,  may- 
or, and  others.  Case  reserved  for  the  full 
court.     Petition  denied. 

John  J.  Winn,  for  petitioner.  Essex  S.  Ab- 
bott, for  defendants. 

LATHUOP,  J.  'this  Is  a  petition  for  a 
writ  of  mandamus  against  the  mayor  of  the 
city  of  Haverhill,  the  board  of  aldermen,  and 
the  committee  on  police  of  that  city,  and 
also  one  Itadcliffe,  who  was  appointed  a  po- 
liceman of  that  city,  in  place  of  the  peti- 
tioner on  October  6,  1904.  The  relief  prayed 
for  Is  that  a  writ  of  mandamus  should  issue 
commanding  all  the  respondents  except  Rad 
cliffe  to  recognize  the  petitioner  as  a  member 
of  the  police  force  of  the  city  of  Haverhill, 
to  permit  him  to  perform  the  duties  of  his 
office,  and  to  cease  to  recognize  Radcliffe. 
Relief  is  also  prayed  against  Radcliffe,  com- 
manding him  to  abstain  from  acting  as  a 
member  of  the  police  force  and  from  usurp- 
ing the  office  of  the  petitioner.  The  case 
was  reserved  by  a  single  Justice  of  this  court 
for  our  consideration  upon  the  pleadings  and 
certain  agreed  facts. 


regular  police  force  in  tbe  year  1890,  and  baa 
continued  as  such  until  October  6,  1904,  when 
tbe  respondent,  Badcllffe,  was  appointed  in 
bis  place.  Tbe  original  appointment  of  tbe 
petitioner  was  under  tbe  provisions  of  the 
city  charter  (St.  1869,  p.  441,  c.  Gl,  §  12,  as 
amended  by  St.  1887,  p.  978,  c.  357).  The 
original  act  gave  to  the  mayor  and  alder- 
men "full  and  exclusive  power  to  apiwint  a 
constable  or  constables,  and  a  city  marshal 
and  assistants,  with  the  powers  and  duties 
of  constables,  and  all  other  police  officers, 
and  the  same  to  remove  at  pleasure."  The 
amendatory  act  inserted  after  the  word 
"pleasure"  the  following:  "Provided  that  all 
members  of  the  regular  police  force  except 
the  city  marshal  shall  hold  their  respective 
offices  until  they  resign  therefrom  or  are  re- 
moved by  the  mayor  and  aldermen  for  suffi- 
cient cause  and  after  a  due  hearing."     St 

1894,  p.  557,  c.  480,  which  took  effect  on  Ju- 
ly 1,  1895,  in  section  1  provides:  "The  police 
department  of  the  city  of  Haverhill  shall 
consist  of  the  city  marshal  and  such  assist- 
ants and  regular  police  officers  as  the  mayor 
and  aldermen  shall  from  time  to  time  deter- 
mine." Section  2  provides,  on  July  1,  1895, 
and  in  the  month  of  July  in  each  fourth  year 
thereafter,  for  the  appointment  of  a  mar- 
shal, subject  to  confirmation  by  the  board 
of  aldermen,  "whose  term  of  office  shall 
commence  with  the  first  Monday  in  July  in 
the  year  of  his  appointment  and  continue 
for  four  years,  and  until  his  successor  has 
been  conSrmed."  The  section  then  proceeds 
as  follows:  "Said  mayor  shall  also  on  said 
first  Monday  in  July  in  the  year  eighteen 
hundred  and  ninety-five  appoint,  subject  to 
like  confirmation,  the  whole  number  of  reg- 
ular police  officers  authorized  to  be  appoint- 
ed in  said  city,  and  shall  divide  such  number 
of  appointees  into  four  equal  divisions,  one 
division  to  serve  for  a  term  of  one  year,  one 
division  for  a  term  of  two  years,  one  division 
for  a  term  of  three  years  and  one  division 
for  a  term  of  four  years  from  the  date  of 
confirmation  and  until  their  respective  suc- 
cessors are  confirmed.  And  thereafter,  as 
the  terms  of  the  regular  police  ofHcers  so 
appointed  expire,  the  mayor  shall  appoint 
subject  to  confirmation  by  said  board,  their 
successors  for  a  term  of  four  years."  This 
act,  by  section  8,  was  to  take  effect  on  July 
1,  1895,  provided  it  was  accepted  by  the 
qualified  voters  of  the  city  at  the  annnal 
municipal  election  in  December,  1894.  Tbe 
act  was  duly  accepted.  The  city  of  Haver- 
hill voted  that  the  regular  police  force  con- 
sist of  28  men,  and  thereafter,  on  July  1, 

1895,  the  petitioner  was  duly  appointed  and 
confirmed  as  a  regular  police  officer  under  tbe 
provisions  of  said  act,  and  In  the  years  1896 
and  1900  the  petitioner  was  duly  appoint- 
ed and  confirmed  for  terms  of  four  years. 
The  petitioner  was  also  sworn  to  tbe  faith- 
ful performance  of  his  duties  as  an  officer 


under  taeBe  appointments.  Toe  last-men- 
tioned term  of  tbe  petitioner  expired  on  tbe 
first  Monday  of  July,  1904,  and  he  was  not 
thereafter  reappointed,  but  he  continoed  to 
hold  over  ontll  his  snccessor  was  appointed 
on  October  6, 1904. 

The  first  contention  of  the  petitioner  is 
that  as  St  1869,  p.  441,  c.  61,  8  12,  as  amend- 
ed by  8t  1887,  i>.  978,  c.  857,  was  not  ex- 
pressly repealed  by  St  1804,  p.  557,  c.  480, 
be  could  not  be  removed  except  for  sufficient 
cause,  and  after  a  due  hearing.  But  ws 
have  no  doubt  that  so  mnch  of  the  earlier 
statutes  as  related  to  the  police  force  was 
repealed  by  implication  by  tbe  Statutes  of 
1^  which  covered  the  whole  subject-mat- 
ter of  tbe  police  force.  Bartlet  r.  King,  12 
Mass.  637,  .546,  7  Am.  Dec.  99;  In  re  Ash- 
ley. 4  Pick.  21,  23;  Nlchoto  T.  Squire,  i^  Pick. 
16S;  Commonwealth  r.  Ckxdey,  10  Pick.  87, 
39;  Commdtiwefdtb  t.  Kellifaer,  18  Alien, 
480,481. 

The  petitioner  further  contends  that  as  St 
1884,  p.  5SS,  c.  480,  S  7,  makes  aU  aivoint- 
ments  of  regular  police  officers  under  the  act 
subject  to  tbe  pronslons  of  St  1884^  p.  846.. 
c.  320,  and  the  acts  in  amendment  thereof 
and  in  addition  thereto,  he  is  entitled  to  his 
office  tnder  St  1904,  p.  266,  c.  314.  Section 
1  of  this'  act  reads  as  follows:  "Every  per^ 
son  holding  office  or  employment  in  the  pub- 
lic service  of  the  commonwealth  or  in  any 
county,  dty  or  town  thereof,  dasslfled  under 
the  dvil  service  rales  of  the  commonwealth, 
■hall  hold  such  office  or  employment  and 
shall  not  be  removed  therefrom,  lowered  In 
rank  or  compensation,  or  suspended,  or. 
without  his  consent,  transferred  from  such 
office  or  employment  to  any  other  except 
for  Just  canse  and  for  reasons  specifically 
given  In  writing."  It  is  agreed  that  the  ot- 
flee  or  employment  of  a  member  of  the  reg- 
alar  police  force  of  the  dty  of  Haverhill  is 
and  has  been  since  March  13,  1886,  an  office 
or  employment  in  the  public  service  of  the 
dty  dasslfled  under  the  dvll  service  rules 
of  the  commonwealth.  But  section  1,  St 
1904,  p.  266,  c.  814,  does  not  purport  to 
cbange  the  provisions  of  St.  1894,  p.  657,  c 
480,  f  2,  for  the  appointment  of  public  offi- 
cers, nor  to  limit  or  extend  their  term  of 
office.  We  are  of  opinion  that  the  words, 
"shall  hold  such  office  or  employment  and 
■ball  not  be  removed  therefrom,"  refer  to 
tbe  office  or  em^ojrmen^  to  which  such  per- 
son has  been  elected  or  appointed  and  to  the 
term  of  sath  office  or  employment,  and  does 
not  apply  to  an  officer  whose  term  of  aS&ce 
bas  expired.  Any  other  construction  would 
enlarge  an  appointment  for  a  term  of  years 
Into  a  life  tenure,  provided  It  was  a  dassl- 
fled office  under  the  dvll  service  rules. 

The  agreed  fact  that  the  petitioner  always 
oonaidered  himself  as  holding  office  under 
bis  wiginal  appointment  of  July  81,  1890,  Is 
irbolly  immaterial. 

Petition  doiied. 


(187  Mkas.  226) 

BBADIiEY  T.  PRUBBNTIAL  INS.  CO.  OF 
AMERICA. 

(Sapreiae  Judicial  Court  of  Hassachasetta. 
Suffolk.    Jan.  5,  1905.) 

Ura    IRSUBANCS— BKNKFIOIABT— 'POUOT— COII- 
8TBI7CTIOII. 

1.  Under  an  industrial  life  insurance  policy, 
the  insurer  promised  to  pay  the  amount  insured 
to  the  executors,  administratorB,  or  assigns  of 
the  insured,  "nnleas  setUement  shall  be  made 
under  the  provisions  of  article  second."  Arti- 
cle 2  provided  that  the  insurer  might  "pay  the 
sum  ox  money  insured  hereby  to  any  relative 
by  blood  or  connection  by  marriage  of  the  in- 
sured, or  to  any  .other  person  appearing  to"  tb^ 
Insurer  to  be  ejiuitably  entitied  thereto  by  rea- 
son of  having  incurred  expense  in  any  way  on 
behalf  of  the  insured  for  her  burial  or  for  any 
other  pnrpaee,  and  that  the  production  by  the 
Insurer  of  a  receipt  signed  by  any  of  such  per- 
sons should  be  conclusive  evidence  that  tbe ' 
money  had  been  paid  to  the  pertons  entitied 
thereto,  and  that  all  the  claims  under  the  pol- 
icy had  been  satisfied.  In  an  action  on  the  pol- 
icy by  the  administrator  of  insured,  it  appeared 
that  the  insured  had,  after  separation  from  her 
Irasband,  gone  through  a  form  of  marriage  with 
another  man,  and  tnat  they  lived  togetiver  as 
husband  and  wife  until  the  time  of  her  death. 
Her  putative  husband  paid  some  of  the  pre- 
miums on  the  policy,  ana  at  her  death  paid  her 
funeral  expenses;  and  the  insurer,  with  knowl- 
edge of  such  payments,  in  good  faith  paid  to 
him  the  amount  due  on  the  policy,  and  took  hia 
receipt  therefor.  Held,  that  the  receipt  of  sudi 
person,  under  the  circnmstances,  was  a  bar  to 
the  action  by  insured's  admlnisteator.  - 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty. 

Action  by  one  Bradley,  administratrix  of 
Mary  Sawyer  Murphy,  deceased,  against  the 
Prudential  Insurance  Company  of  America. 
From  a  Judgment  for  defendant,  plaintiff  np- 
peals.    Affirmed. 

John  F.  Lynch  and  Danl.  H.  Bradley,  for 
appellant    Clias.  T.  Oottrell,  for  appdlee. 

BARKEK,  3.  This  snlt  upon  an  insur- 
ance policy,  of  the  kind  commonly  known 
as  industrial  Insurance,  after  having  been 
decided  in  favor  of  tbe  defendant  upon  a 
hearing  upon  a  statement  of  agreed  facts. 
Is  here  upon  the  plaintifFs  appeal. 

The  policy  was  on  the  life  of  one  Mary 
Sawyer,  and  was  Issued  upon  her  own  ap- 
plication in  the  year  1896.  She  was  then 
the  wife  of  one  Henry  C.  Sawyer,  and  con- 
tinned  to  be  his  wife  until  the  time  of  her 
death,  on  September  26,  1902.  After  tak- 
ing ont  'the  policy,  she  and  her  husband 
separated  and  lived  apart  After  the  separa- 
tion, she  and  one  Murphy  went  through  the 
form  of  marriage,  and  lived  together  as  hus- 
band and  wife  until  the  time  of  her  death; 
she  being  known  as  Mary  Sawyer  Murphy. 
The  weekly  premiums  on  the  policy  were 
paid  parUy  by  her,  and  parUy  by  Murphy 
with  money  received  from  her.  and  partiy  , . 
by  Murphy  with  his  own  money.  The  amount 
of  premiums  paid  by  him  is  unknown.  Aft- 
er her  .death  be  paid  ber  funeral  expenses, 
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amounting  to  $158.  He  made  and  delivered 
to  the  company  tbe  usual  proofs  Of  death 
daring  the  first  part  of  October,  1902,  and 
on  or  about  October  14,  1902,  the  full  amount 
due  on  the  policy,  $507.50,  was  paid  to  him 
by 'the  company.  He  had  paid  the  funeral 
expenses  before  he  received  that  payment, 
and  that  fact  was  known  to  the  company 
when  it  made  the  payment  to  him.  The 
proofs  of  death  stated  that  he  was  the  hus- 
band of  the  deceased.  The  company  claltns 
that  the  payment  to  him  was  made  under 
the  clause  of  the  policy  entitled  "Article 
Second,"  and  believed  that  he  was  the  per^ 
son  who  best  fulfilled  the  requirements  of 
that  article,  Inasmuch  aa  he  had  paid  a  part 
of  the  premiums,  and  had  Incurred  and  paid 
the  expenses  of  the  burial  of  the  Insured, 
■  his  alleged  wife.  It  Is  further  agreed  that 
all  the  acts  of  the  company  were  in  good 
faith,  and  that  the  only  question  toe  the 
consideration  of  the  court  Is  whether'  or 
not  the  payment  to  Murphy  is  a  defense  to 
this  suit  After  that  payment  the  rightful 
husband  of  the  insured  demanded  payment 
of  the  amount  of  the  policy  from  the  com- 
pany, and,  the  demand  being  refused,  the 
plaintiff  was  appointed  administrator  of  the 
estate  of  the  insured,  and  brought  this  suit 
It  is  agreed  that,  if  the  payment  to  Mur- 
phy is  a  full  and  complete  bar  to  the  plain- 
tUTs  claim,  judgment  is  to  be  entered'  for 
the  defendant  If  that  payment  is  not  a 
legal  defense.  It  is  agreed  that  the  plain- 
tiff  shall  hare  Judgment  for  $507.50,  and 
interest  from  October  12,  1902. 

The  promise  made  by  the  company  in  its 
policy  is  to  pay  a  certain  sum  to  the  exec- 
utors, administrators,  or  assigns  of  the  in- 
sured, "unless  settlement  shall  be  made  un- 
der the  provisions  of  article  second  herein- 
after contained."  If,  then,  such  settlement 
has  been  made,  the  contract  has  been  per- 
formed according  to  its  tenor,  and  the  plain- 
tiff cannot  recover,  because  there  has  been 
no  breach.  The  article  is  as  follows:  "Sec- 
ond. The  Ciompany  may  pay  the  sum  of 
money  insured  hereby  to  any  relative  by 
blood  or  connection  by  marriage  of  the  In- 
sured, or  to  any  other  person  appearing  to 
said  Company,  to  be  equitably  entitled  to 
the  same  by  reason  of  having  Incurred  ex- 
pense in  any  way  on  behalf  of  the  Insured 
for  bis  or  her  burial  or  for  any  other  pur- 
pose, and  the  production  by  the  Company 
of  a  receipt  signed  by  any  or  either  of  said 
persons,  or  of  other  sufllcient  proof  of  such 
payment  to  any  or  either  of  them  shall  be 


conclustve  evidence  that  such  sum  has  been 
paid  to  the  person  or  persons  entitled  there- 
to, and  that  all  claims  under  this  Policy 
have  been  fully  satisfied."  A  receipt  of  Mur- 
phy for  the  sum  of  $507.60  from  the  com- 
pany, reciting  that  the  payment  is  in  full 
for  all  claims  against  the  company  under 
the  policy,  is  part  of  the  statement  of  agreed 
facts.  We  think  that  the  claim  of  Murphy 
made  in  the  proof  of  death,  and  the  pay- 
ment made  by  the  company,  claiming  to  act 
In  so  doing  under  the  provisions  of  the  arti- 
cle quoted — it  being  agreed  that  all  the  acts 
of  the  company  were  done  In  good  faith — 
was  a  complete  performance  by  it  of  its 
contract  of  insurance.  Under  the  dream- 
stances  as  they  are  disclosed  in  the  state- 
ment of  agreed  facts,  there  la  no  promise 
to  pay  to  the  plaintiff,  and  the  payment 
stipulated  for  has  been  m&de  in  accordance 
with  the  terms  of  the  policy.  The  plaintiff 
contends  that  Murphy  was  not  equitably  en- 
titled to  the  payment  Bat  the  stlpnlation  is 
not  as  to  payment  to  one  in  fact  equitably 
entitled  to  payment  but  is  aa  to  payment  to 
any  perstw  appearing  to  the  company  to  be 
equitably  entitled  to  the  same.  Sach  stipu- 
lations are  common  in  industrial  policies, 
the  amounts  of  which  always  are  small;  and 
one  purpose  of  them  is  to  enable  the  amount 
of  the  policy  to  be  paid  very  speedily  after 
the  death  of  the  Insured,  without  the  delay 
or  expense  of  taking  out  administration,  and 
another  puriiose  Is  to  remove  the  chance  of 
litigation  between  claimants.  The  insurance 
being  taken  out  by  the  person  whose  life  is 
insured,  and  the  person  to  whom  the  policy 
is  paid  under  the  provisions  of  such  articles 
being  either  a  relative  or  in  the  position  of 
a  creditor,  we  see  no"  ground  for  holding 
sach  an  article  void  as  against  public  policy. 
In  effect  the  article  gives  the  company 
power,  acting  in  good  faith,  to  discharge  Its 
debt  and  perform  its  contract  by  making 
payment  to  any  person  who  Is  a  relative 
by  blood  or  marriage  of  the  insured,  or  who 
has  Incurred  expense  for  the  Insured.  See 
Thomas  v.  Prudential  Ins.  Ca  of  America. 
148  Pa.  594,  24  Atl.  82;  Metropolitan  Ins. 
Co.  V.  Schaffer,  50  N.  J.  Law,  72,  11  Atl. 
154.  In  Shea  v.  IT.  B.  Industrial  In&  Co.,  23 
App.  Dlv.  53,  48  N.  Y.  Supp.  548,  the  com- 
pany, in  making  payment  under  a  similar 
article,  acted  In  bad  faith,  with  the  purpose 
of  cheating  the  petson  who  had  paid  the 
premiums,  and  to  whom  it  had  promised  to 
make  payment  under  the  article.  ' 
Judgment  for  defendant  afflrmedL 


Digitized  by 


Google 


TOWNSEND  V.  CITY  OF  BOSTON. 

(Supreme  Judicial  Conrt  of  Massachusetts. 
Suffolk.    Jan.  7,  1005.) 

TBIAI,  —  ADinsSION  —  KrrECT— CABBIIBS— TKB- 
BBC8— NEQLIOKNCK  —  CONTBIBDTOBT  NEOI,I- 
OENCE  —  qUESTIOR  K>B  JimT  —  PBOXIICATX 
CAIT8B— INTBBVEHINa  HKOUOBROB  Of  THIBD 
PERSON. 

1.  Inasmuch  as,  under  St  1869,  p.  497,  c.  165, 
the  city  of  Boston  may  operate  the  ferry  from 
Boston  to  Bast  BoHton  in  part  for  profit,  and 
be  subject  to  the  liabilities  of  a  carrier,  or  use  it 
otherwise,  where,  in  an  action  against  the  city 
for  injuries  from  neeligence  in  the  operation  of 
the  ferry,  it  was  adinitted  that  the  city  was  a 
common  carrier,  in  the  absence  of  other  evi- 
dence the  city  must,  under  the  admission,  be 
held  to  the  ordinary  duties  and  liabilities  of  a 
carrier. 

2.  In  an  action  against  a  carrier  operating  a 
ferry  for  injuries  owing  to  a  wagon  preceding 
plaintifTs  vehicle  Jn  leaving  the  ferry  having 
run  back  on  the  indined  drop  and  collided  with 
plaiatiS's  vehicle,  held  that,  under  the  evidence, 
'whether  there  was  negligence  on  the  part  of  de- 
fendant's deck  hands,  in  failing  to  block  the 
wagon,  was  a  question  for  the  jury. 

8.  Under  the  evidence,  it  was  a  question  for 
the  jury  whether  plaintiff  was  in  the  exercise 
of  due  care. 

4.  Under  the  evidence,  held  a  question  for  the 
Jury  whether  defendant  had  made  reasonable 
provision  for  passage  from  the  boat  to  the 
wharf  by  teams. 

fi.  One  is  liable  for  injuries  of  which  his  neg- 
ligence was  the  proximate  cause,  though  the  neg- 
Ugence  of  a  third  person  contributed  to  the  in- 
jury. 

Bxceptlons  from  Superior  Court,  Suffolk 
CJotmty;  J.  Pox,  Judge. 

Action  by  Walter  C.  Townaend  against  the 
dty  of  Boston.  Verdict  for  defendant,  and 
plaintifl  brings  exceptions.  Exceptions  sus- 
tained. 

Edwd.  S.  Townsend,  for  plaintiff.  Samael 
M.  Child,  for  defendant 

KNOWLTON,  C.  J.  The  plaintiff  was  a 
passenger,  with  his  horse  and  wagon,  upon 
a  ferryboat  crossing  from  Boston  to  East 
Boston  on  October  24,  1900.  The  ferry  is 
owned  and  operated  by  the  city  of  Boston, 
which  purchased  It  of  the  East  Boston  Ferry 
Company  under  St  1869,  p.  497,  c.  155,  and 
with  it  the  franchise  of  the  corporation.  The 
bill  of  exceptions  says:  "It  was  admitted 
that  the  city  of  Boston  was  a  common  carrier 
of  passengers  and  their  property  for  hire 
across  said  ferry."  It  was  proved  that  tolls 
were  charged  for  carrying  passengers.  Un- 
der this  statute  the  city  could  maintain  and 
operate  a  ferry  In  part  for  profit,  and  be  sub- 
ject to  all  the  liabilities  of  a  common  carrier, 
although  there  Is  alternative  authority  to 
use  it  otherwise.  In  the  absence  of  other 
proof  in  regard  to  the  use  and  management 
of  the  ferry  by  the  city,  we  must  under  the 
admission  above  quoted,  hold  the  city  sub- 
ject to  the  ordinary  duties  and  liabilities  of 
a  common  carrier. 

A  little  in  front  of  the  plaintifTs  horse  on 
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horses,  containing  a  load  of  five  tons  of  flsta. 
The  tide  was  very  low,  and  when  they  reach- 
ed East  Boston  a  drop  115  feet  long  was  let 
down  upon  the  boat,  up  which  there  was  a 
steep  ascent  to  the  wharf.  This  heavy  team 
started  np  the  drop,  and,  when  it  had  gone 
about  two-thirds  or  three-quarters  of  the  dis- 
tance, the  horses  stopped,  and  the  wagon 
soon  ran  back  and  collided  with  the  plain- 
tiffs  horse,  which  was  following.  This  suit 
is  brought  to  recover  damages  for  the  conse- 
quent injury.  The  judge  directed  a  verdict 
for  the  defendant,  in  part  as  we  understand, 
on  the  ground  that  the  city  owed  the  plaintiff 
no  duty  to  make  provlBion  against  the  run- 
ning back  of  the  team  in  front  of  him,  and 
in  part  on  the  ground  that  he  was  not  in  the 
exercise  of  due  care. 

It  was  testified  that  there  was  a  motor, 
with  gearing,  in  a  large  headhouse  there,  that 
was  often  used  to  help  heavy  teams  up  the 
drop,  which  at  low  tide  was  very  steep,  and 
that  was  used  to  draw  up  this  load  of  fish 
after  the  accident  The  superintendent  of 
ferries  also  testified  that  it  was  a  custom, 
and  practically  the  rule,  for  deck  hands  to  fol- 
low the  teams  and  to  "chock"  them;  that  is, 
be  ready  to  "block"  them  in  case  they  should 
roll  back  or  get  stuck  on  the  drop.  He  also 
said  that  blocks  laid  on  the  end  of  the  boat 
are  provided  for. that  pmrpose.  There  was 
testimony  that  the  driver  of  the  fish  team 
called  out  to  Donovan,  one  of  the  -deck  hands, 
to  block  him,  as  he  started  up  the  drop,  and 
the  jury  might  have  found  that  there  was 
negligence  on  the  part  of  the  deck  hands  in 
falling  property  to  do  this. 

We  have  no  doubt  that  it  was  the  duty  of 
the  city,  as  a  common  carrier  for  hire,  upon 
the  facts  stated  in  the  Ull  of  exceptions,  to 
make  reasonable  provision  for  passage  from 
the  boat  to  the  wharf  by  teams,  and  we  are 
of  opinion  that  it  was  a  question  for  the  jury 
whether  the  defendant's  agents  or  servants 
neglected  this  duty.  If  the  defendant's  neg- 
ligence was  a  direct  and  proximate  cause  of 
the  accident,  the  defendant  is  liable,  even  if 
the  negligence  of  a  third  person  contributed 
to  the  injury. 

We  are  also  of  opinion  that  it  was  a  ques- 
tion for  the  jury  whether  the  plaintiff  was 
in  the  exercise  of  due  care.  According  to  the 
testimony,  he  did  not  start  his  horse  until 
the  other  team  had  got  two-thirds  or  three- 
quarters  of  the  distance  up  the  drop,  and  he 
was  stopped  fully  50  feet  behind  the  fish 
team  when  it  began  to  roll  back.  Other 
teams  were  crowding  up  behind  him.  As 
be  started  to  go  up,  he  saw  Donovan,  who 
had  been  asked  to  block  the  team,  standing 
there;  and  Donovan  afterwards,  according 
to  the  testimony,  got  a  small  block  and  at- 
tempted to  do  it  when  it  was  too  late.  We 
are  of  opinion  that  the  evidence  should  have 
been  submitted  to  the  jury. 

Exceptions  sustained. 


98a 


72  NORTHBASTZSN  BSPOBTBB. 


(Maw. 


(U7  Mass.  ua 

HOSBN  T.  OITT  OF  BOSTON. 

(Snpreme  Judicial  Court  of  Massachnaetta. 

Suffolk.    Jan.  6,  1905.) 

<)ABBIBBS    OF    PASSKHQEBB— RBOUaBROB— Smr- 
FICIXnCT  OT  KVIDENOK. 

1.  The  undisputed  evidence  that  plaintiff  \raa 
■        of  fo    ' 
rryl 
prima  facie  case  for  plaintiff,  and  entitled  her 


Injured  by  siippiuj;  on  a  piece  of  ice  Croaen  to 
the  deck  of  defendant's  ferryboat  made  out  a 


to  recover,  in  the  absence  of  evidence  aa  to  the 
temperature  showing  that  the  ice  might  have 
frozen  during  that  trip  of  the  boat. 

Bxceptlona  from  Superior  Oonrt,  Suffolk 
County. 

Action  by  one  Rosen  against  the  dty  of 
Boston  for  personal  injuries.  There  was 
Judgment  for  plaintiff,  and  defendant  brings 
exceptions.    Exceptions  overruled. 

Daggett,  Young  &  Jefferson,  for  plaintiff. 
Philip  Nichols,  Asst  Corp.  Counsel,  for  de- 
fendant. 

LORINO,  J.  In  this  case  the  plalntUt 
slipped  on  a  piece  of  ice  on  the  deck  of 
one  of  the  defendantfs  ferryboats.  She  was 
a  passenger  at  the  time  from  East  Boston 
to  Boston,  together  with  her  mother  and  sis- 
ter-in-law. They  bad  left  the  ladies'  cabin, 
and  were  on  their  way  over  the  open  space 
for  foot  passengers  forward  of  the  house  con- 
taining the  cabin,  when  she  slipped  and  fell 
so  violently  as  to  throw  her  baby,  which  she 
bad  in  her  arms,  over  onto  her  back.  She 
described  the  piece  of  ice  as  a  thin  piece 
about  the  size  of  a  cake  of  soap,  about  three 
inches  long  and  an  Inch  and  one-half  wide. 
Her  mother  (who  was  the  only  other  witness) 
testified  that  after  the  plaintiff  fell  she  went 
to  see  "what  was  the  reason  she  fell  there." 
She  described  the  piece  of  Ice  as  the  plaintiff 
did,  and  added  that  she  tried  to  pick  it  np, 
out  could  not,  because  it  was  frozen  to  the 
deck;  that  "it  was  about  as  thick  as  your 
finger,"  and  "in  the  middle  it  was  a  Uttle 
higher."  The  accident  happened  on  or  about 
January  25,  1902.  The  defendant  conceded 
that  it  was  liable  as  a  common  carrier,  and 
put'  in  no  evidence  in  defense  except  the 
statement  of  its  ,examlner  of  claims  that  he 
was  told  to  investigate  the  case,  and  had 
been  unable  to  find  out  anything  about  it, 
but  asked  for  •  Terdict  am  the  testimony  of 


the  plaintiff  and  her  mother.  This  was  de- 
nied, and  the  Jury  found  for  the  plaintiff. 
The  case  is  here  on  an  exception  to  the  re- 
fusal of  the  Judge  to  direct  a  verdict  for  the 
defendant 

We  are  of  opinion  that  the  plaintiff  made 
out  a  prima  facie  case.  No  evidence  having 
been  put  In  as  to  the  temperature,  it  must 
be  taken  to  have  been  ordinary  winter  weath- 
er. In  ordinary  winter  weather,  such  a 
piece  of  Ice  frozen  to  the  deck  so  that  it 
could  not  be  picked  off  would  not  have  frozen 
while  the  boat  was  running  from  E^st  Bos- 
ton to  Boston,  as  the  defendant  contends 
might  have  been  the  case.  That  takes  the 
case  out  of  Goddafd  t.  B.  &  M.  B.  B.,  179 
Mass.  62,  60  N.  E.  4S6.  And  we  are  of  opin- 
ion that  in  respect  to  keeping  this  part  of 
the  deck  in  a  fit  condition  for  passengers  go- 
ing over  it,  the  degree  of*  care  due  on  the 
part  of  a  common  carrier  la  greater  than  that 
due  from  a  town  to  keep  Its  highways  free 
from  defects,  both  from  the  fact  tiiat  this 
passageway  Is  small,  that  passengers  go  over 
it  In  a  crowd,  and  that  the  defendant's  lia- 
bility is  conceded,  for  the  purposes  of  this 
case,  to  tte  that  of  a  carrier  of  passengers. 
Tliat  would  distinguish  this  case  from  Stan- 
ton V.  Salem,  145  Mass.  476,  14  N.  EL  619, 
the  other  case  in  this  commonwealth  prin- 
cipally relied  on  by  the  defendant,  if  that 
case  were  not  distinguishable  on  the  ground 
that  the  statutory  liability  of  a  town  for  a 
defect  In  a  way  is  limited  to  cases  where  the 
town  might  have  had  notice  of  the  defect 
complained  of  by  the  exercise  of  proper  caie. 

The  only  other  argument  made  in  defense 
Is  the  injustice  of  allowing  this  plaintiff  to 
recover  when  she  and  her  other  witness  tes- 
tified that  they  did  not  know  the  name  of 
the  ferryboat  on  which  the  accident  hap- 
pened. The  testimony  ot  both  witnesses 
given  in  the  bill  of  exceptions  shows  that 
they  were  not  only  illiterate,  but  ignorant 
Without  knowing  the  name  of  the  boat  It 
must  be  conceded  that  the  defendant  could 
not  practically  prepare  a  part  of  its  defense. 
But  it  was  for  the  Jury  to  say  whether  this 
proceeded  from  the  Ignorance  of  the  plain- 
tiff and  her  mother  or  was  evidence  that  the 
whole  claim  was  a  fraud. 

Exceptions  overruled. 
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(Court  of  Appeals  of  New  York.  Dec.  80.  1904.) 

UUBOKB— DEUBEBATION— FSEMEDHATIOn — 
INSTBrrCOTON. 

1.  Evidence  held  Emfficient  to  justify  a  finding 
of  delil>eration  and  premeditation  supporting  a 
verdict  of  murder  in  the  first  degree. 

2.  On  a  trial  for  murder,  an  instruction  that 
tiiere  is  no  space  of  time  necessary  wltliin  wiiiclk 
premeditation  and  deliberation  must  occur  does 
not  constitute  reversible  error  where  it  is  ap- 
parent that  the  instruction  meant  that  no  par- 
ticular length  of  time  was  necessary,  and  the 
JU17  was  also  instmcjbed  that  there  must  be  a 
deliberate  design  to  effect  deatlt,  which  mijst 
precede  the  homicide,  and  that  the  question  as 
to  whether  there  was  such  deliberation  was  one 
exclusively  for  the  jury. 

Appeal  from  Court  of  General  Sessions, 
New  York  County. 

Adolph  Koenig  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Andrew  C.  Morgan,  Frederick  A.  Ware, 
and  PMll  Waldheimer,  for  appellant.  Wil- 
liam Travera  Jerome,  Dist  Atty.  (Robert  0. 
Taylor,  of  counael),  for  the  People. 

GT7LI.BN,  0.  J.  The  defendant  was  con- 
victed of  the  crime  of  murder  In  the  first 
degree  in  having  caused  the  death  of  one 
Mary  Kauf  mann  on  the  3d  day  of  May  (Tues- 
day), 1904.  At  the  time  of  the  homicide  tbe 
defendant  and  the  deceased  were  living  to- 
gether adulteroualy,  tbe  deceased  having 
abandoned  her  husband  to  live  with  the  de- 
fendant about  four  months  previously.  It 
Is  very  clear  that  the  deceased  at  this  time 
was  substantially  plying  the  trade  of  a  com- 
mon prostitute.  The  parties  were  living  In 
a  flat  which  consisted  of  four  rooms — In 
front,  on  the  street,  a  sitting  room;  back  <d 
that  a  bedroom;  back  of  this  bedroom  an- 
other bedroom;  and,  finally,  In  the  rear  of 
tbe  apartment,  a  kitchen.  A  door  led  from 
each  room  Into  the  adjoining  room.  On  Sun- 
day, the  1st  of  May,  one  Henry  W.  Haas, 
who  was  employed  as  a  bartender  at  the 
Army  and  Navy  Clnb,  with  his  wife,  Lillle 
Haas,  went  to  lodge  with  the  deceased. 
Haas  and  his  wife  occupied  the  rear  bedroom 
adjoining  the  kitchen,  while  the  deceased 
and  the  defendant  occupied  the  one  adjoining 
the  sitting  room.  That  evening  the  defend- 
ant, the  deceased,  and  Mrs.  Haas  went  out 
to  supper  together,  and  on  their  return  to 
tbe  apartment  the  defendant  and  tbe  de- 
ceased began  to  quarrel  about  the  latter 
returning  to  her  husband.  Mrs.  Haas  testi- 
fied that  on  that  occasion  tbe  defendant 
picked  up  a  table  knife,  and,  seizing  the  de- 
ceased by  the-  throat,  said,  "I  will  fix  you 
yet"  On  Monday  morning  Kaufmann,  tbe 
husband  of  the  deceased,  came  to  the  flat, 
and  bad  a  conversation  with  bis  Wife,  in 
which,  as  he  testified,  she  promised  to  return 
to  him.  On  Monday  evening  the  deceased, 
tbe  defendant,  and  Mrs.  Haas  were  In  the 
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renewed,  she  telling  him  that  she  had  seen 
her  husband,  and  was  going  back  to  live 
with  him,  because  she  had  made  a  mistake 
in  leaving  him  and  her  children.  Tbe  de- 
fendant replied,  "I  will  flx  you  before  you 
go  back."  Haas  returned  from  bis  work 
about  1  o'clock  that  night,  and  entered  the 
kitchen.  He  found  the  defendant  and  the 
deceased  still  quarreling.  He  told  them  to 
go  to  bed;  that  he  wanted  a  bath.  He  tes- 
tified that  tbe  defendant  "grabbed"  the  de- 
ceased, and  said  to  her,  "I  will  fix  you  yet," 
to  which  she  replied,  "You  will  like  fun," 
and  with  that  they  left  the  kitchen,  and  en- 
tered their  bedroom,  and  closed  the  door. 
Haas,  after  having  taken  bis  bath,  retired  to 
bed,  where  his  wife  already  was.  They 
heard  the  deceased  and  the  defendant  still 
quarreling  In  the  adjoining  bedroom,  the 
bed  there  creaking,  and  also  what  Haas  de- 
scribed as  a  "gurgling"  noise.  Haas  started 
to  get  up,  when  his  wife  told  him  to  mind 
his  own  business.  The  noise  ceased,  and  a 
few  minutes  afterwards  the  defendant  pass- 
ed through  their  bedroom  to  the  kitchen. 
Haas  heard  him  searching  among  the  knives 
kept  there,  and  a  few  minutes  after  the  de- 
fendant returned  through  the  Haas  room, 
and  closed  the  door.  Haas  and  his  wife  then 
went  to  sleep.  Early  In  the  morning  they 
were  aroused  by  a  call  from  tbe  adjoining 
room  to  go  and  get  an  ambulance.  They 
found  the  woman  dead  on  the  bed,  lying 
upon  her  back.  Her  face  was  blue,  and 
there  were  marlcs  on  her  throat.  She  was 
clad  In  her  chemise,  with  no  covering  over 
her.  The  defendant  also  lay  In  tbe  bed, 
with  a  comforter  over  him.  A  policeman 
and  an  ambulance  surgeon  were  called  In. 
It  was  found  that  the  defendant  had  stabbed 
himself  In  the  abdomen.  He  was  removed 
to  a  hospital.  An  autopsy  was  held  on  the 
body  of  the  deceased,  which,  according  to 
the  testimony  of  the  physicians,  showed  that 
she  came  to  her  death  by  strang^ulation.  Tbe 
medical  evidence  also  showed  that  pressure 
on  the  throat  from  two  to  five  minutes  would 
be  requisite  to  cause  her  death.  The  defend- 
ant told  the  police  officers  that  he  had  left 
his  wife  and  three  friends  in  the  apartment 
to  go  and  get  some  beer,  and  when  he  return- 
ed be  found  his  wife  in  bed,  apparently  dead. 
The  prosecution  also  proved  by  the  cross- 
examltuitlon  of  Mrs.  Griesman,  a  witness 
for  the  defense,  that  on  the  Saturday  even- 
ing prior  to  the  homicide  the  defendant  and 
the  deceased  had  a  violent  quarrel,  in  which 
the  deceased  applied  vile  epithets  to  the  de- 
fendant, and  reproached  herself  for  having 
left  her  husband  to  go  with  him;  while  the 
defendant  threatened  to  kill  both  the  witness 
and  the  deceased.  The  story  told  by  the  de- 
fendant as  a  witness  on  bis  own  behalf  was 
substantially  this:  He  denied  there  had 
been  any  quarrels  between  tbe  deceased  and 
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He  said  that  the  deceased  bad  been  drinking 
very  hard  that  night;  that  after  they  re- 
tired to  their  bedroom  she  commenced  sing- 
ing, and  wanted  to  drink  more  whisky;  that 
be  threw  away  tbe  whisky  that  was  In  the 
room;  that  deceased  then  went  into  the 
parlor  and  started  to  dress,  saying  she  would 
go  out  and  get  Some  whisky;  that  he  stop- 
ped her,  saying,  "You  are  not  going  on  the 
street  to-night;"  that  thereupon  she  seized 
a  penknife  that  lay  on  the  table,  and  cut 
bim  on  the  wrist;  that  Ue  caught  ber  by  thb 
neck,  pushed  her  into  tbe  bedroom  and 
threw  her  on  the  bed  face  downwards,  say- 
ing, "Now,  yon  drunken  fool,  lay  there  for  a 
while;"  that  he  took  a  pillow  that  was  lying 
there,  and  threw  It  on  her,  and  thereupon 
went  through  Haas'  room;  that  on  his  return 
he  spoke  to  the  deceased,  and  to  hts  "fatal 
surprise  found  her  dead";  thereupon  be 
ivent  again  through  Haas'  room,  got  a  large 
knife,  and  stabbed  himself. 

Tbe  defendant's  counsel  contends  that  the 
evidence  was  insufficient  to  authorize  a  find- 
ing of  the  deliberation  and  premeditation  nec- 
essary to  constitute  murder  in  the  first  de- 
gree. We  tbink  otherwise.  That  the  deceas- 
ed came  to  her  death  at  the  defendant's  hands 
is  not  denied.  While  the  testimony  of  the 
defendant,  if  believed,  would  doubtless  re- 
duce the  degree  of  his  crime,  or  possibly  even 
acquit  him  altogether,  there  being  no  eye- 
witnesses to  the  occurrence,  the  circumstan- 
ces were  sufficient  to  Justify  the  Jury  in  dis- 
crediting falB  story.  No  blood  was  seen  by  tbe 
ambulance  surgeon  upon  his  wrist,  where  he 
states  he  was  cut  by  the  knife  in  the  hands  of 
tbe  deceased.  She  was  found  lying  on  her 
back  on  the  bed,  instead  of  being  on  her  face. 
She  bad  nothing  on  except  a  sleeveless  che- 
mise, instead  of  being  partially  dressed  to  go 
out  on  the  street  Many  other  circumstances 
are  Inconsistent  with  tils  story.  In  addition 
to  this,  we  have  the  repeated  tlireats  of  the 
defendant  against  the  deceased,  and  a  motive 
— bis  anger  at  her  Intended  desertion  of  him 
and  return  to  her  husband.  The  case  In 
many  respects  closely  resembles  that  of  Peo- 
ple V.  Pullerson,  159  N.  Y.  830,  53  N.  E.  1119. 
There,  also,  the  homicide  was  committed  by 
strangulation,  and  no  one  saw  the  deed  done. 
Yet  it  was  helii  that,  in  view  of  the  time  re- 
quired to  cause  death  by  strangulation,  and 
the  previous  threats  of  tbe  defendant,  the 
question  of  deliberation  was  one  of  fact  to  be 
determined  by  the  Jury. 

The  only  other  questions  that  it  is  neces- 
sary to  discuss  on  this  appeal  arise  out  of 
the  charge  of  the  court  as  to  the  time  req- 
uisite to  constitute  deliberation.  In  answer 
to  a  request  by  tbe  prosecution  tbe  court 
charged:  "If  there  be  sufficient  deliberation 
to  form  a  design  to  take  life,  and  to  put  that 
design  into  execution  by  destroying  life,  there 
is  sufficient  deliberation  to  constitute  murder, 
no  matter  whether  tbe  design  is  formed  at  the 


it  be  contemplated  for  months.  It  is  enough 
that  the  Intention  precedes  the  act,  although 
that  follows  immediately."  This  request  is 
a  literal  extract  from  the  opinion  of  Judge 
Johnson  In  People  v.  Clark,  7  N.  Y.  385,  at 
page  394.  That  case  arose  under  tbe  old  law 
(2  Rev.  St  p.  656,  |i  4,  5),  and  before  tbe 
Legislature  had  made  deliberation  as  well  as 
premeditation  a  necessary  ingredi«it  of  mur- 
der in  the  first  degree.  Nevertheless  this 
very  excerpt  is  quoted  with  approval  by 
Ruger,  C.  J.,  In  People  v.  Conroy,  97  N.  Y.  62. 
at  page  76,  which  arose  under  our  present 
statute.  I  think  very  probably  It  Is  also  to 
be  found  in  some  other  recent  cases.  Despite 
this  approval,  I  am  frank  to  say  that  I  would 
be  loath  to  uphold  a  charge  where  the  prop- 
osition formulated  by  Judge  Johnson  consti- 
tuted the  only  instruction  to  the  Jury  on  the 
subject  of  deliberation.  It  may  be  logically 
correct,  but  it  may  also  be  liable  to  mislead 
a  Jury.  Probably  the  best  definitions  of  mm:- 
der  in  the  first  degree  under  our  present  law 
are  to  be  foimd  in  the  opinions  In  Leighton 
V.  People,  88  N.  Y.  117,  and  People  v.  Majone, 
91  N.  Y.  211.  In  the  first  case  Judge  Dan- 
forth  said:  "If  tbe  kUIlng  is  not  the  instant 
effect  of  impulse.  If  there  is  hesitation  or 
doubt  to  overcome,  a  choice  made  as  the  re- 
sult of  thought,  however  short  the  strug:gle 
between  the  intention  and  the  act,  it  Is  suffi- 
cient to  characterize  the  crime  as  deliberate 
and  premeditated  murder."  In  the  second 
Judge  Earl  wrote:  "Under  tbe  statute  tbae 
must  be  not  only  an  intention  to  kill,  bat 
there  must  also  be  a  deliberate  and  premedi- 
tated design  to  kill.  Such  design  must  pre- 
cede the  killing  by  some  appreciable  space  of 
time.  But  the  time  need  not  be  long.  It 
must  be  sufficient  for  some  reflection  and 
consideration  upon  the  matter,  for  choice  to 
kill  or  not  to  kill,  and  for  the  formation  of 
a  definite  purpose  to  kill  and  when  tbe  time 
is  sufficient  for  this  it  matters  not  how  brief 
It  is.  Tbe  human  mind  acts  with  celnity 
which  it  is  sometimes  Impossible  to  measure, 
and  whether  a  deliberate  and  premeditated 
design  to  kill  was  formed  must  be  determined 
from  all  tbe  circumstances  of  the  case."  I 
very  much  question  whether  these  statements 
of  the  law  can  be  substantially  Improved, 
and  I  tbink  It  would  be  far  wiser  for  trial 
courts  to  adopt  these  definitions  than  to  ref« 
to  cases  which  arose  under  different  statutes. 
But  the  charge  of  the  learned  trial  Judge  In 
this  case  must  be  taken  as  a  whole,  and  its 
correctness  is  not  to  be  determined  on  Iso- 
lated extracts.  People  v.  McCallam,  103  N. 
Y.  587,  9  N.  B.  502;  People  v.  Dlmlck,  107 
N.  Y.  13,  14  N.  B.  178;  People  v.  Taylor,  138 
N.  Y.  398,  34  N.  B.  276.  While  he  charged 
the  excerpt  from  People  v.  Clark,  already  giv- 
en, he  also  charged  the  law  as  laid  down  by 
Judges  Danforth  and  Barl  In  the  exact  lan- 
guage which  we  have  quoted.  He  then  said 
to  the  Jury:  "You  most  determine  firom  the 


tenaea  to  Kin  Mary  K.auiiuann.  ii  ne  oia  in- 
tend to  kill  her,  was  it  premeditated  and  de- 
liberated? If  It  was  pursuant  to  such  a  de- 
sign to  effect  her  death  that  he  killed  her, 
be  is  guilty  of  murder  in  the  first  degree. 
I  repeat  to  you  that  there  Is  no  space  of  time 
necessary  within  which  the  premeditation 
and  deliberation  must  occur.  It  need  not  be 
for  months,  but  it  must  occur.  Whether  it 
occurs  or  not  is  a  question  of  fact  for  yon, 
gentlemen,  to  determine  from  the  evidence 
in  this  case."  E<xception  was  taken  to  that 
part  of  the  language  of  the  trial  court  al- 
ready quoted,  "that  there  is  no' space  of  time 
necessary  within  which  the  premeditation 
and  deliberation  must  occur."  The  language 
criticised,  however,  is  only  part  of  a  sentence 
wliich  must  be  construed  as  a  whole.  So  con- 
strued, the  fair  Interpretation  is  that  no  par- 
ticular length  or  space  of  time  was  necessary 
for  deliberation,  not  that  no  time  at  all  was 
necessary.  This  is  apparent  from  what  oc- 
curred subsequently.  The  counsel  for  the  de- 
fendant stated  that  he  desired  to  ezc^t  to 
the  charge  of  the  court  In  stating  substantial- 
ly "there  is  no  space  of  time  necessary  for 
premeditation  and  deliberation  before  the 
commission  of  the  act  which  effected  death." 
To  this  the  court  responded:  "I  don't  think 
I  said  quite  that  I  said  there  was  no  fixed 
duration  of  time  necessary.  It  is  necessary 
for  the  Jury  to  find  there  was  premeditation 
and  deliberation,  but  no  measured  length  of 
time  was  necessary  for  them  to  find  that  It 
existed."  If  there  was  any  danger  of  the 
jury  misunderstanding  the  previous  instruc- 
tion of  the  court,  it  was  entirely  removed  by 
this  explicit  statement  Again  and  again 
throughout  the  charge  the  jurors  were  told 
that,  to  convict  the  defendant  of  the  crime 
charged  in  the  indictment  there  must  have 
been  deliberation,  and  that  whether  there 
was  deliberation  or  not  was  a  question  of  fact 
exclusively  for  their  determination.  Read- 
ing the  charge  as  a  whole,  though  there  are 
parts  of  it  that  might  have  been  better  ex- 
pressed, and  possibly  still  better  omitted,  we 
do  not  see  how  the  jury  could  fail  to  under- 
stand that  to  constitute  murder  in  the  first 
degree,  there  must  be  a  deliberate  design  to 
effect  death,  and  that  such  deliberation  must 
precede  the  act 

The  judgment  of  conviction  should  be  af- 
firmed. 

GRAY,  O'BRIEN,  BARTLETT,  HAIGHT, 
MARTIN,  and  VANN,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 

(UO  N.  T.  1T1> 

KELLHT  V.  BUFrALO  SAV.  BANK. 
lOourt  of  Appeals  of  New  York.    Dec.  30, 1904.) 

8AVIROS    BAnKS— FATMERT   OT    DBAFT— NEOLI- 
GBNCB— DKATH  OF  DEP031T0B. 

1.  Where,  after  the  death  of  a  depositor  in  a 
lATings  bank,  of  which  fact  the  bank  was  igno- 


which  was  paid  by  the  bank,  It  is  not  liable  for 
any  error,  if  it  used  ordinary  care  in  making 
payment 

2.  Where  a  savings  bank  failed  to  make  a 
physical  comparison  of  a  purported  signature  to 
a  draft  with  the  signature  of  the  depositor  on 
file  in  the  bank,  andf  in  point  of  fact  the  signa- 
ture was  a  forgery,  the  bank  is  liable  for  such 
payment,  for  failure  to  exercise  due  care  and 
ordinary  caution. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  Mary  Kelley,  administratrix  of 
the  estate  of  Elleii  Neville,  against  the  Buf- 
falo Savings  Bank.  From  the  judgment  of 
the  Appellate  Division  (84  N.  Y.  Supp.  642) 
affirming  a  judgment  for  def«idant  plaintiff 
appeals.    Reversed. 

The  action  is  brought  by  the  administra- 
trix of  Ellen  Neville,  deceased,  to  recover 
from  defendant  bank  the  amount  of  certain 
deposits,  which,  with  Interest  up  to  the  time 
of  the  commencement  of  the  action,  were 
said  to  have  amounted  to  upwards  of  $2,100. 
The  material  facts,  as  found  by  the  trial 
court  and  unanimously  a  firmed  by  the  Ap- 
pellate Division,  are  substantially  as  fol- 
lows: On  the  30th  day  of  January,  1871. 
the  plaintiff's  Intestate,  Ellen  Neville,  then 
about  18  or  19  years  of  age,  opened  an  ac- 
count with  the  defendant  bank.  A  bankbook 
was  Issued  to  her  in  her  name,  and  she  sign- 
ed her  name  in  the  signature  book  kept  by 
the  defendant  for  purposes  of  identification. 
At  the  time  when  this  account  was  opened 
there  -were  in  force  certain  rules  adopted  by 
the  defendant,  which  were  posted  lb  a  con- 
spicuous place  in  its  banking  room,  and  also 
printed  in  each  passbook  Issued  by  It  One 
of  these  rules  provided  that  "the  secretary 
•will  endeavor  to  prevent  frauds,  but  all  pay- 
ments made  to  persons  producing  the  deposit 
books  or  duplicates  thereof,  shall  be  good 
and  valid  payments  to  the  depositors  respec- 
tively." Another  rule  provided  that  "on  the 
decease  of  any  depositor  the  amount  standing 
to  the  credit  of  the  deceased  shall  be  paid  to 
his  or  her  legal  representatives  when  legally 
demanded."  During  the  lifetime  of  Ellen 
Neville  she  made  16  deposits  to  the  credit  of 
this  account,  presented  her  book  to  the  de- 
fendant 15  times  for  the  purpose  of  having 
interest  credited  thereon,  and  drew  two 
checks  upon  said  account  one  dated  Septem- 
ber 22,  1873,  for  $335.98,  and  the  other  dated 
July  7,  1877,  for  $23.31.  These  were  pre- 
sented with  her  passbook,  and  she  received 
the  money  thereon.  She  died  on  or  about 
the  1st  day  of  December,  1878,  at  the  age  of 
about  26  or  26  years,  and  at  the  time  of  her 
death  there  remained  to  her  credit  on  said 
account  the  sum  of  $884.43.  This  is  the 
amount  with  compound  interest  which  the 
plaintiff  seeks  to  recover  in  this  action.  El- 
len Neville  left  her  surviving,  her  sister,  the 
plaintiff,  another  sister,  named  Kate,  and  her 
mother.    At  the  time  when  this  account  was 
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opened  they  all  lived  togetbei  In  the  city  of 
Buffalo.  Each  of  Ellen's  sisters  had  a  bank 
account  of  her  own.  Nearly  28  years  after 
Ellen's  death,  and  on  the  22d  of  May,  1901, 
the  plaintiff  applied  for  and  received  letters 
of  administration.  About  10  years  ago  the 
mother  and  sister  Kate  became  Inmates  of 
St  Francis'  Asylum  for  the  Aged  and  In* 
firm  of  Buffalo,  where  they  remained  until 
the  time  of  their  deaths,  which  occurred 
about  2  or  3  years,  respectlrely,  before  the 
trial.  When  they  entered  this  asylnm  they 
paid  to  It  the  sum  of  $1,000.  When  Ellen 
died,  on  December  1, 1878,  her  bankbook  was 
In  the  house  where  the  whole  family  then 
lived,  and  was  taken  possession  of  by  her 
mother  or  her  sister  Kate  or  the  plaintiff. 
Subsequent  to  Ellen's  death  the  bankbook 
was  presented  to  the  defendant  by  the  moth- 
er or  the  sister  Kate  or  the  plaintiff  for  the 
purpose  of  having  Interest  credited  thereon 
on  10  different  occasions  between  the  1st  of 
January,  1879,  to  and  Including  July  1,  1883; 
and  on  the  4th  day  of  March,  1882,  the  pass- 
book was  presented  by  some  person  unknown 
to  the  defendant  (such  person  so  presenting 
said  book  being  the  mother,  the  sister  Kate, 
or  the  plaintiff),  and  a  deposit  of  $70  was 
duly  made  and  entered  therein.  Subsequent 
to  Ellen's  death  the  moneys  to  the  credit  of 
this  account  were  paid  out  by  the  defendant 
on  five  separate  drafts  or  written  orders 
drawn  in  the  name  of  Ellen  Neville,  as  fol- 
lows: December  28,  1878,  $41.43;  June  2, 
1880,  $50;  July  30,  1881,  $70.45;  August  14. 
1883,  $56.62;  September  1,  1883,  $937.  No 
part  of  these  moneys  was  paid  to  the  legal 
representative  or  representatives  of  Ellen 
Neville,  but  the  payments  referred  to  were 
made  to  her  mother  or  to  one  of  her  sis- 
ters, and  the  signatures  on  these  five  drafts  or 
orders,  purporting  to  be  the  signatures  of  El- 
len Neville^  were  not  her  signatures,  but 
were  made  by  her  mother  or  one  of  her  said 
sisters.  The  findings  relating  to  the  conduct 
of  the  bank  officials  In  the  payments  of  these 
drafts  are  as  follows:  "That  by  a  critical 
examination  and  comparison  of  the  said  sig- 
natures on  each  of  the  aforesaid  drafts  or 
orders  with  the  true  signature  of  said  Ellen 
Neville,  entered  and  signed  as  aforesaid  In 
the  book  of  signatures,  it  would  have  beeti 
apparent  to  a  competent  bank  officer  that 
neither  of  the  signatures  to  said  drafts  or 
orders  was  the  genuine  signature  of  said  El- 
len Neville.  That,  at  the  respective  tImeR 
at  which  such  drafts  or  orders  were  presen  .- 
ed  to  the  defendant  for  payment,  the  defend- 
ant made  no  critical  examination  or  physical 
comparison  of  the  signatures  thereon  with 
that  of  the  said  Ellen  Neville  entered  and 
signed  In  the  book  of  signatures  of  deposl- 
018  kept  by  the  defendant  aforesaid.  That 
said  drafts  or  orders  were  paid  by  defendant 
on  presentation  of  the  same  with  the  pass- 
book, and  the  defendant  made  no  effort,  by 
a.  ccitkal  examination  or  physical  compari- 


son, to  ascertain  the  genuineness  of  the  sig- 
naturee  of  any  of  said  drafts  or  orders,  or  to 
ascertain  the  identity  of  the  person  present- 
ing the  same.  That  there  does  not  exist 
such  a  disparity  or  difference  between  the 
signature  of  said  Ellen  Neville  npon  the  sig- 
nature book  of  the  defendant  and  the  several 
signatures  upon  said  Ave  chedcs,  or  any  or 
either  of  them,  as  to  create  doubt  or  misgiv- 
ing concerning  the  genuineness  of  said  five 
signatures,  or  any  or  either  of  them,  in  the 
mind  of  a  competent  and  reasonably  careful 
bank  officer,  when  presented  by  a  person  no- 
known  to  him  with  the  bankbook,  and  there- 
fore the  defendant  exercised  due  care  and 
caution,  and  was  not  guilty  of  negligence,  in 
paying  the  five  checks  In  question,  nor  In  pay- 
ing any  or  either  of  them."  These  finding* 
of  fact  were  followed  by  the  legal  conclnslon 
that  the  complaint  shoold  be  dlsmiased,  and 
the  judgment  entered  thereon  has  been  unan- 
imously affirmed  by  the  Appellate  Division. 

Harry  D.  Williams,  for  appellant.   Adolpb 
Bebadow,  tor  respondent 


WBBNBB,  J.  (after  stating  the  facts). 
Upon  the  foregoing  facts  the  trial  court  dis- 
missed the  complaint  At  the  Appellate  Di- 
vision the  Judgment  entered  npon  that  de- 
cision was  unanimously  affirmed.  This  court 
must  therefore  assume  that  every  fact  found 
is  based  upon  sufficient  evidence  (Marden  ▼. 
Dorthy,  160  N.  Y.  39,  54  N.  B.  728,  46  L.  B. 
A.  694;  Seed  v.  McCord,  ISO  N.  T.  330,  64 
N.  E.  737;  People  ex  rel.  Manhattan  Ry.  Oou 
V.  Barker.  162  N.  T.  417,  4C  N.  E.  875),  and 
the  Judgment  must  be  sustained  unless  the 
conclusion  of  law  upon  'which  it  Is  predi- 
cated is  erroneous,  or  other  fatal  errors  af- 
fect the  rulings  made  upon  the  trial. 

The  Immediate  question  presented  by  thla 
appeal  Is  whether,  upon  the  record  before  no, 
the  plaintiff  Is  entitled  to  recover;  and.  as 
the  decision  of  this  question  necessarily  in- 
volves an  Inquiry  into  the  duties  and  re- 
sponsibilities of  savings  banks  toward  their 
depositors,  the  case  is  one  of  more  than  or- 
dinary professional  Interest  and  practical  im- 
portance. Savings  banks  are  prominent  fac- 
tors in  our  modem  business  life.  Many  of 
them  count  their  deposits  by  the  millions, 
and  number  their  depositors  by  the  thott- 
sands.  Many,  If  not  most,  of  these  deposi- 
tors are  persons  In  the  humbler  walks  of  llfe^ 
living  In  widely  scattered  sections  of  their 
respective  communities,  visiting  the  banks  In- 
frequently, having  no  personal  acquaintance 
with  bank  officials  or  employes,  and  no  con- 
venient or  satisfactory  means  of  immediate 
identification  when  their  Identity  is  ques- 
tioned. These  conditions  are  in  striking  con- 
trast with  those  which  prevail  In  the  inter- 
course between  the  officers  and  employes  of 
discount  banks  and  their  patrons.  The  ma- 
jority of  the  latter  are  persons  actively  en- 
gaged in  bnsinesa,  making  daily  or  at  least 
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Their  signatures  are  familiar  to  the  (^cers 
and  employ&i  of  the  banks,  and  U,  now  and 
then,  there  la  need  of  Identification,  it  can 
usually  be  furnished  without  much  difficulty. 
Hiese  considerations  clearly  indicate  the  dif- 
ference between  the  two  classes  of  banks, 
as  well  as  the  necessity  for  the  law  which 
permits  savings  banks  to  adopt  reasonable 
rules,  adapted  to  the  nature  of  their  busi- 
ness, which  rules,  when  properly  adopted  and 
promulgated,  are  binding  upon  them,  their 
depositors,  and  those  who  succeed  to  their 
Interests.  Outside  of  these  special  rules, 
however,  there  are  many  questions  afFectlng 
the  interests  of  savings  banks  and  their  de-- 
posltors  which  must  be  determined  by  broad 
and  comprehensive  legal  rules  of  general  ap- 
plication. One  of  these  questions  arises  out 
of  the  relations  between  savings  banks  and 
the  legal  representatives  of  deceased  de- 
positors. What  degree  of  care  must  a  sav- 
ings  bank  exercise  in  paying  money  out  of, a 
depositor's  account  after  his  death,  upon  the 
prodnctioD  of  his  bankbook,  and  the  presen- 
tation of  a  draft  purporting  to  bear  his  sig- 
nature, when  the  bank  has  had  no  actual 
notice  of  the  depositor's  deatb,  and  nothing 
has  transpired  to  charge  it  with  knowledge 
of  that  fact?  Tliat  is  the  question  which 
uadorlles  all  other  questions  in  this  case. 

In  view  of  what  has  been  said  concerning 
tbe  relations  of  savings  banks  and  their  de- 
positors towards  each  other.  It  becomes  ob- 
vious that  any  general  rule  that  would  re- 
quire savings  banks  to  act  In  such  circum- 
stances at  their  peril,  without  regard  to  the 
degree  of  care  exercised,  would ,  ultimately 
cast  as  great  a  burden  upon  depositors  and 
tbeir  legal  representatives  as  upon  the  banks, 
and  would  disastrously  affect  the  beneficent 
work  which  such  institutions  are  designed  to 
accomplish.  If  it  were  the  duty  of  savings 
banks  to  establish  at  all  hazards  the  identity 
of  every  person  presenting  a  depositor's 
bankbook  and  draft,  it  would  be  quite  as 
impossible  for  them  to  continue  business  as 
It  would  be  for  some  persons  to  avail  them- 
selves of  the  best-known  and  most  generally 
approved  method  of  Investing  and  accumu- 
lating the  fruits  of  frugal  and  patient  econ- 
omy. The  same  would  be  true  of  any  other 
rule  so  onerous  in  its  operation  that  such  in- 
stitutions could  not  do  business  without  great 
inconvenience  both  to  them  and  their  de- 
IMsltors.  A  single  illustration  will  suffice 
to  demonstrate  this.  Take  the  case  of  a 
large  savings  bank,  with  so  many  accounts 
that  it  Is  impossible  for  the  paying  teller  to 
know  each  depositor.  It  would  be  utterly 
Impracticable  to  do  business  If  each  applica- 
tion for  a  withdrawal  of  money  had  to  be 
delayed  until  a  searching  Inquiry  could  be 
made  as  to  the  regularity  of  tbe  transaction. 
But  even  if  such  a  course  were  possible,  so 
far  as  the  bank  were  concerned,  what  would 
be  tbe  effect  upon  the  poor  ajod  unknown 


remote  from  the  banking  houses  and  who 
may  have  no  acquaintance  with  any  one  who 
would  be  of  the  slightest  assistance  In  Iden- 
tifying him?  He  would  have  no  way  of  get- 
ting money  that  rightfully  belonged  to  him, 
or,  at  least,  might  find  hla  efforts  in  that  di- 
rection so  burdensome  as  to  amount  to  tbe 
same  thing.  This  la  not  an  extreme  Illustra- 
tion, but  one  that  is  fairly  typical  of  the  re- 
lations between  great  savings  banks  located 
In  large  centers  of  iwpulatlon,  with  many  de- 
positors, whose  accounts  are  small,  and 
whose  deposits  are  made  at  rare  Intervals. 
Upon  reflection  it  becomes  obvious,  there- 
fore, that  the  only  practicable  general  role 
to  which  savings  banks  can  be  safely  held  In 
such  dealings  is  the  rule  of  ordinary  care, 
leaving  it  to  be  applied  in  the  light  of  the 
special  circumstances  that  characterize  each 
separate  case.  This  is  tbe  rule  that  has  been 
laid  down  by  this  court  in  a  variety  of  sim- 
ilar cases.  Schoenwald  ▼.  Metr.  Savings 
Bank,  67  N.  Y.  418;  Ai^leby  v.  Btle  C!o. 
Savings  Bank,  62  N.  T.  12;  Kummel  y.  Ger^ 
mania  Savings  Bank.  127  N.  7.  488,  28  N. 
B.  398,  13  L.  B.  A.  786. 

In  the  case  of  Allen  v.  Wllllamsbuigh  Sav- 
ings Bank,  69  N.  Y.  814,  tbe  wife  of  a  de- 
positor had  vrrongfully  secured  iMBsession  of 
bis  passbook,  forged  his  signature  to  a  draft 
and  obtained  payment  from  the  bank.  But 
there  the  bank  had  adopted  a  special  by-law 
requiring  it  to  nse  its  best  efforts  to  prevent 
fraud,  and  this  was  construed  to  bind  tbe 
bank  to  a  higher  degree  of  care  than  that 
enjoined  by  the  general  rule. 

It  is  to  be  observed  that  all  of  the  cases 
above  cited  present  instances  of  payments 
to  tbe  vrrong  persons  during  the  lifetime  of 
the  depositors,  and  it  is  true  that,  in  con- 
struing certain  rules  so  generally  adopted  by 
savings  banks  as  to  have  acquired  almost 
the  binding  force  of  statutes,  It  has  been 
beld  by  this  court  that  there  is  a  difference 
between  the  relations  of  a  savings  bank  and 
a  living  depositor,  on  the  One  hand,  and  the 
relations  of  such  a  bank  and  the  legal  rep- 
resentatives of  a  deceased  depositor,  on  the 
other  band.  The  rules  referred  to  are  among 
the  by-laws  adopted  and  promulgated  by  tbe 
defendant  bank,  and  are  as  follows:  "The 
secretary  will  endeavor  to  prevent  frauds, 
but  all  payments  made  to  persons  producing 
the  deposit  books,  or  duplicates  thereof,  shall 
be  good  and  valid  payments  to  the  depositors 
respectively."  "On  the  decease  of  any  de- 
positor the  amount  standing  to  the  credit 
of  tbe  deceased  shall  be  paid  to  his  or  her 
legal  representatives  when  legally -demand- 
ed." In  the  recent  case  of  Mahon  v.  South 
Brooklyn  Savings  Inst,  175  N.  Y.  69,  67  N. 
E.  118,  96  Am.  St  Rep.  603,  we  bad  occasion 
to  discuss  the  effect  of  these  two  rules;  and, 
as  bearing  upon  the  defense  that  the  bank 
had  exercised  due  diligence  in  paying  out 
money  npon  tbe  account  ot  a  deceased  d* 
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posltor,  we  said:  "The  rule  of  diligence  In- 
voked by  the  defendant  applies  only  to  the 
case  of  a  living  depositor.  When,  tlirough  a 
depositor's  carelessness,  his  bankbook  gets 
into  the  hands  of  a  third  person,  who  pre- 
sents it  to  the  bank,  the  latter  may  show 
Its  care  and  diligence  In  making  payment 
to  the  person  presenting  the  passbook,  and 
thus  protect  Itself  against  a  second  demand 
for  payment  by  the  careless  deimsitor.  But 
the  by-law  which  is  designed  to  protect  the 
bank  In  such  a  case  must  be  read  in  con- 
nection with  the  other  by-law,  which  pro- 
vides that,  after  the  depositor's  death,  pay- 
ment must  be  made  'to  his  or  her  legal  rep- 
resentatives.' This  latter  by-law  Is  for  the 
protection  of  the  depositor,  who  can  no  long- 
er protect  himself,  and  therefore  the  bank 
IB  bound  to  see  that  payment  was  made  to 
the  proper  person.  Payment  to  any  other 
person  is  made  at  the  bank's  peril."  That 
case  is  now  relied  upon  by  the  appellant. 
As  applied  to  the  facts  there  established,  the 
language  Just  quoted  was  precise  and  cor- 
rect, because  the  bank  had  knowledge  of  the 
depositor's  death,  and  assumed  to  pay  out 
the  money  credited  to  ber  account  to  one 
who  claimed  It  by  virtue  of  an  alleged  gift 
causa  mortis,  which  the  trial  court  found 
had  never  been  made;  and  the  unanimous 
affirmance  of  that  finding  of  fact  by  the  Ap- 
pellate Division  left  this  court  no  alternative 
but  to  apply  the  rule  there  laid  down.  In 
that  case  the  finding  of  fact  clearly  estab- 
lished the  absence  of  ordinary  care,  and  the 
decision  reached  by  this  court  was  the  only 
logical  sequence  of  the  finding.  The  lan- 
guage of  the  opinion  is  general  and  com- 
prehensive, but  of  that  it  Is  enough  to  say 
that  Judicial  discussion  is  to  be  limited  to 
what  Is  actually  decided.  People  ex  rel. 
Metr.  St  Ry.  Co.  v.  State  Board  of  Tax 
Com'rs,  174  N.  Y.  417,  67  N.  B.  60,  63  L.  R. 
A.  884. 

In  the  case  at  bar  the  situation  is  differ' 
ent.  While  there  Is  no  direct  finding  to  the 
effect  that  the  officers  of  the  respondent 
bank  had  no  knowledge  of  ESIlen  Neville's 
death,  that  is  the  direct  and  inevitable  im- 
plication of  the  other  finding;  and  thus  the 
question  that  remains  to  be  discussed  is 
whether  the  findings  as  to  what  the  officers 
of  the  bank  actually  did,  support  the  legal 
conclusion  that  they  were  not  guilty  of  neg- 
ligence in  making  payments  to  the  persons 
who  presented  the  decedent's  passbook  and 
drafts  purporting  to  have  been  signed  by 
her.  The  substance  of  the  findings  upon 
that  subject  is  that  a  critical  examination 
and  comparison  of  the  signatures  on  the 
several  drafts  referred  to  with  the  true  sig- 
nature of  the  decedent  would  have  disclosed 
the  fact  that  the  signatures  on  the  drafts 
were  not  genuine;  that  the  officers  of  the 
bank  made  no  critical  examination  or  physi- 
cal comparison  of  the  signatures  on  the 
drafts  with  the  genuine  signature  of  the  de- 


cedent, entered  and  signed  In  the  bank's 
signature  book;  and  that  the  officers  of  the 
bank  made  no  effort,  by  a  critical  examina- 
tion or  physical  comparison,  to  ascertain 
the  genuineness  of  the  signatures  on  the 
drafts,  or  to  ascertain  the  Identity  of  the 
person  presenting  the  same.  The  use  of  the 
disjunctive  "or"  in  these  findings  separates 
that  portion  of  them  which  relates  to  a 
critical  examination  of  the  signatures  from 
that  which  relates  to  a  physical  comparison 
thereof,  and,  fairly  construed,  they  import 
that  no  physical  comparison  of  the  signa- 
tures was  made  by  the  officers  of  the  bank. 
These  two  findings  are  not  necessarily  Incon- 
sistent with  each  other,  but  they  are  so  di- 
vergent as  to  entitle  the  appellant  to  the 
benefit  of  the  one  most  favorable  to  ber. 
Redfield  v.  Redfleld,  110  N.  Y.  671,  18  N.  B. 
873.  Whether  the  failure  to  make  a  physi- 
cal comparison  of  the  signatures  in  the  case 
at  bar  was  consistent  with  the  exercise  of 
ordinary  care  on  the  part  of  the  defendant 
bank  may  depend  upon  peculiar  facts  which 
are  not  found  In  the  record  before  ns.  The 
finding  quoted  in  the  foregoing  statement  of 
facts,  to  the  effect  that  there  was  no  such 
disparity  or  difference  between  the  signa- 
ture of  said  Ellen  Neville  upon  the  signa- 
ture book  of  the  defendant  and  the  several 
signatures  upon  five  checks  as  to  create 
doubt  or  misgiving  concerning  the  genuine- 
ness of  said  five  signatures  In  tbe  mind  of 
a  competent  and  reasonably  careful  bank 
officer,  when  presented  by  a  person  un- 
known to  him,  with  the  bankbook,  and  that 
therefore  the  bank  exercised  due  care  and 
caution,  and  was  not  guilty  of  negligence.  Is 
really  a  conclusion  of  law,  and  not  a  find- 
ing of  fact.  It  is  possible  that  there  may 
be  special  cases  In  which  it  may  not  be 
necessary  for  bank  officers  to  make  a  physi- 
cal comparison  between  one  signature  on 
file  with  a  bank  and  another  upon  a  draft 
or  check  presented  to  It  for  payment,  but. 
If  so,  there  must  exist  some  unusual  and 
pertinent  excuse,  that  Is  not  discoverable  in 
the  findings  now  befwe  us,  tending  to  show 
that  the  failure  to  make  such  a  comparison 
Is  not  at  variance  with  the  requirements 
of  ordinary  care.  We  think  the  finding  most 
favorable  to  the  appellant,  to  wit,  that  the 
defendant  made  no  physical  comparison  of 
the  signatures  upon  the  five  drafts  with  the 
signature  of  Ellen  Neville  in  the  defendant's 
signature  book,  does  not  suppM't  the  con- 
clusion of  law  to  the  effect  that  the  com- 
plaint should  be  dismissed,  and  for  that  rea- 
son the  judgment  herein  should  be  reversed. 
This  view  of  the  case  renders  It  unneces- 
sary to  pass  upon  the  exceptions  to  rulings 
that  may  not  be  repeated  upon  another 
trial,  nor  upon  the  extent  of  the  appellant's 
rights  In  case  she  should  recover  a  judgment, 
and  it  should  appear  that,  as  one  of  the 
surviving  sisters  of  Ellen  Neville,  she  has 
already  received  a  part  of  the  fund  which 
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8lie  now  seeks  to  get  In  her  representative 
capacity. 

The  Judgment  herein  should  be  reversed, 
and  a  new  trial  cranted,  with  costs  to  abide 
the  event. 

VANN,  J.  I  concor  for  reversal,  but  upon 
a  more  radical  ground.  While  the  defend- 
ant could  have  adopted  a  rule  that  would 
cover  a  payment  made  in  good  faith  to  a 
person  in  poBsessIon  of  the  passbook  of  a 
deceased  depositor,  it  had  not  done  so  when 
the  payments  in  question  were  made.  As  its 
roles  then  stood,  such  a  payment  bound  the 
depositor  while  he  was  alive,  but  did  not 
bind  his  estate  after  he  was  dead,  for  they 
expressly  provided  that  "on  the  decease  of 
any  depositor  the  amount  standing  to  the 
credit  of  the  deceased  shall  be  paid  to  his 
or  her  legal  representatives  when  legally  de- 
mandetd."  This  rule  is  absolute,  and  a  part 
of  the  contract  It  is  the  law  of  the  case 
made  by  the  parties.  The  language  Is  that 
of  the  bank,  and  hence.  If  ambiguous,  ia 
to  be  construed  in  favor  of  the  depositor, 
who  is  not  responsible  for  the  ambiguity. 
If  we  add  to  It,  in  effect,  the  proviso,  "But 
payment  to  one  presenting  the  passbook  of 
a  deceased  depositor  shall  be  good  unless 
the  bank  has  notice  of  the  death,"  we  make 
a  new  contract.  I  repeat,  as  applicable  to 
the  case  in  hand,  what  we  recently  said  in 
another  case:  "This  latter  by-law  is  for  the 
protection  of  the  depositor,  who  can  no  long- 
er protect  himself,  and  therefore  the  bank 
Is  bound  to  see  that  payment  was  made  to 
the  proper  person.  Payment  to  any  other 
person  is  made  at  the  bank's  peril."  Mahon 
T.  South  Brooklyn  Savings  Institution,  175 
N.  Y.  69,  72,  67  N.  E.  118,  06  Am.  St  Rep. 
603. 

CUIiLEN,  C.  J.,  and  O'BRIEN,  BART- 
UBTT,  HAIGHT,  and  MARTIN,  JJ.  (and 
TANN,  J.,  in  result  In  memorandum),  con- 
cur with  WERNER,  J. 

Judgment  reversed,  etc. 


(ISO  N.  T.  148) 

PEOPLE  V.  ROTHSTEIN. 

(Court  of  Appeals  of  New  York.     D«e.  80, 
1904.) 

6KA.IID   ULBCENT— fAUSi;    PBETEnSBB— WBITTBN 
8TATEMBNTB. 

1.  Where  defendant,  convicted  of  grand  lar- 
ceny by  false  representations,  was  shown  to 
have  falsely  stated  that  he  had  an  order  from  a 
well-known  mercantile  corporation  for  a  large 
number  of  garments,  and  that  he  desired  to  pur- 
chase goods  from  which  to  manufacture  them, 
by  which  he  induced  their  delivery,  it  was  a 
false  statement  of  an  existing  fact,  and  not  a 
warranty  as  to  his  financial  standing,  and  was 
criminal,  though  not  in  writing  and  signed  by 
the  party  to  be  charged  thereby,  as  required  by 
Pen.  Code,  (  544,  providing  that  false  pretenses 
relating  to  the  purchaser's  financial  ability  must 
b*  in  writing. 


Appeal  from  Supreme  Court  Appellate 
Division,  First  Department 

Louis  J.  Rothstein  was  convicted  of  grand 
larceny,  In  obtaining  money  under  false  pre- 
tenses; and,  from  an  order  of  the  Appellate 
Division  (88  N.  Y.  Supp.  622)  affirming  the 
same,  he  appeals.    Affirmed. 

Ellas  B.  Goodman  and  John  B.  Stanchfleld, 
for  appellant  William  Travers  Jerome. 
Dlst  Atty.  (Howard  S.  Cans,  of  counsel), 
for  the  People. 

BARTLETT,  J.  The  defendant  was  con- 
victed of  the  crime  of  grand  larceny  In  the 
first  degree,  in  obtaining  goods  by  false  rep- 
resentations. It  Is  charged  in  the  indict- 
ment that  the  defendant  obtained  18  pieces 
of  covert  doth  from  Forstman  &  Co.  by 
falsely  representing  to  the  managing  part- 
ner that  he  had  an  order  from  a  corporation 
known  as  Marshall  Field  &  Co.,  doing  busi- 
ness In  the  city  of  New  York — a  well-known 
jobbing  house,  of  strong  financial  standing 
—for  6,000  cloaks,  to  be  made  of  covert 
cloth,  and  requiting  about  24,000  yards.  The 
evidence  discloses  that  the  defendant  bad 
dealt  with  Forstman  &  Co.  In  a  "small  way," 
requiring  no  such  amount  of  credit  as  was 
involved  In  the  sale  of  material  necessary 
to  fill  the  alleged  order  of  Marshall  Field  & 
Co.  On  the  8th  of  August  1902,  the  above 
false  representation  was  made  In  order  to 
Indbce,  and  which  did  induce,  the  complain- 
ants to  deliver  to  the  defendant  as  a  part 
Installment  of  his  purchase,  18  pieces  of 
covert  cloth,  aggregating  1,000  yards,  valued 
at  about  $1,600.  It  was  proved  that  the 
complainants  manufactured  the  covert  cloth 
in  question  at  the  Instance  and  request  of 
the  defendant  that  he  might  be  able  to  fill 
the  alleged  order  for  6,000  cloaks  be  falsely 
represented  he  had  received  from  Marshall 
Field  &  Co.  It  was  proved  that  the  com- 
plainants relied  on  this  false  representation 
as  to  an  alleged  existing  fact  and  parted 
with  the  possession  of  their  property  for 
that  reason.  The  Jury  found  the  defendant 
guilty,  and  he  now  seeks  to  reverse  the  Judg- 
ment of  conviction  on  alleged  errors  of  law 
appearing  In  the  record. 

The  defendant  insists  that  the  representa- 
tion relates  to  his  means  or  ability  to  pay, 
and  is  not  criminal,  becatise  not  in  writing, 
as  required  by  section  544  of  the  Penal  Code, 
which  reads  as  follows:  "A  purchase  of 
property  by  means  of  a  false  pretense  la 
not  criminal,  where  the  false  preteilse  re- 
lates to  the  purchaser's  means  or  ability  to 
pay,  unless  the  pretense  is  made  in  writing 
and  signed  by  the  party  to  be  charged." 
It  was  doubtless  the  Intention  of  the  Legis- 
lature, In  enacting  this  section,  to  require 
direct  representations  of  the  defendant's 
means  or  ability  to  pay  to  be  In  writing. 
If  he  states  that  he  is  worth  so  much  in  mon- 
ey, has  so  much  on  investment  and  so  much 
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r^preseuuiuouB  oeanng  uirecuy  on  dis  a.uu- 
ity  to  pa7,  they  most  be  in  wrltliig.  There 
are,  however,  many  cases  referring  to  oral 
statements  that  relate  to  an  existing  fact, 
(nduclng  a  sale  or  parting  with  the  posses- 
sion of  personal  property,  and  consequently 
constituting  a  false  pretense,  that  will  sus- 
tain an  indictment,  and  need  not  be  in  writ- 
ing. 

In  Higler  v.  People,  44  Mich.  299,  6  N.  W. 
664  38  Am.  Rep.  267,  the  false  pretense  was 
the  claim  of  being  a  "storekeeper."  The 
learned  court  pointed  out  that  a  storekeeper 
might  be  absolutely  without  financial  abil- 
ity, and  consequently  the  representation  that 
he  was  engaged  in  such  business  did  not 
necessarily  relate  to  his  pecuniary  means. 
The  court  said:  "Men  are  trusted  in  large 
amoimts  every  day  who  have  no  pecuniary 
responsibility,  and  are  known  to  have  none. 
Sometimes  the  reliance  for  repayment  will 
be  a  supposed  business  ability,  sometimes  on 
a  business  that  would  be  injured  by  the  ex- 
istence of  overdue  debts,  but  most  often, 
perhaps,  a  reputation  for  integrity.  And  if 
in  any  case  tlie  existence  of  any  particular 
fact  would  be  likely  to  beget  confldence, 
there  is  no  reason  why  a  false  assertion  of 
Its  existence  should  not  be  a  criminal  pre- 
tense, as  much  as  would  be  a  false  asser- 
tion of  pecuniary  responsibility,  provided  it 
Is  equally  relied  upon,  and  equally  effectual 
to  accomplish  the  fraud  designed.  Pecuniary 
responsibility  is  no  more  a  necessary  attend- 
ant upon  a  commission  in  the  army  than 
upon  the  keeping  of  a  store,  but  the  false 
assertion  that  one  holds  such  a  commission 
has  been  held  a  false  pretense.  Eegina  v. 
Hamilton,  1  Cox,  O.  C.  244,  on  appeal  9  Q. 
B.  271;  Thomas  v.  People,  34  N.  Y.  351. 
So  the  pretense  that  one  is  buying  horses 
as  a  gentleman's  servant  may  be  a  criminal 
false  pretense,  though  the  fact  of  service 
by  itself  would  not  be  likely  to  inspire  con- 
fldence, except  in  connection  with  the  fur- 
ther fact,  expressed  or  understood,  that  the 
master  was  to  pay  the  purchase  price.  Rex 
V.  Dale,  7  C.  &  P.  352." 

In  Thomas  v.  People,  34  N.  Y.  351,  the 
false  representations  were  that  the  defend- 
ant was  a  chaplain  in  the  army.  Just  return- 
ed from  military  service;  that  he  wanted 
money  to  get  home  with;  that  he  would  give 
plaintiff  an  order  for  the  repayment  of  any 
money  that  complainant  might  loan  him. 
These  verbal  statements,  which  proved  to 
be  false,  were  held  to  relate  to  existing  facts, 
and  constituted  false  pretenses.  In  Ke  Val- 
entine, 4  City  Hall  Rec.  33,  the  false  pre- 
tenses were  where  the  defendant,  a  man  of 
genteel  appearance,  falsely  represented  him- 
self as  a  wholesale  dealer  in  Broadway,  and 
that  one  of  his  country  customers  had  sent 
him  an  order  for  certain  goods.  These  rep- 
resentations were  held  sufficient  to  sustain 
the  indictment 


xoj.,  x<o,  ine  uerenuani,  laiseiy  represeniea 
himself  as  a  grocer,  and  that  be  resided  in 
a  partlcnlar  place.  It  was  held  that  this 
representation,  having  induced  the  sale  ot 
goods,  was  sufficient  in  law. 

In  Lesser  v.  People,  73  N.  Y.  78,  the  evi- 
dence of  the  complainant  was  that  Iiesser 
and  his  companion,  Melville,  came  together 
to  her  residence,  and,  titter  bargaining  for 
the  goods,  agreeing  apon  the  price,  M^- 
vllle  went  out,  as  he  said,  to  get  the  money 
to  pay  for  them,  leaving  the  prisoner  there; 
that  the  prisoner  represented  Melville  as  a 
man  of  business,  having  two  stores,  etc.; 
that  Melville  returned  with  the  check,  and, 
at  the  time  of  passing  it  off  to  the  com- 
plainant and  obtaining  the  goods,  in  an- 
swer to  a  remark  of  complainant's  sister  that 
the  check  was  dated  the  next  day,  said: 
"It  is  too  late  to  go  to  the  bank  to-day"  (it 
being  then  half-past  3  o'clock  in  the  after- 
noon); that  at  the  same  time  the  prisoner 
said  that  the  check  was  good,  and  also 
that  Steinbach,  the  maker  of  the  check,  "had 
a  business."  It  appeared  that  no  such  per- 
son as  the  drawer  of  the  check  kept  any  ac- 
count in  the  bank  on  which  it  was  drawn, 
and  it  was  admitted  on  the  trial  that  the 
check  was  worthless.  It  was  held  that  the 
circumstances  tended  to  show  that  the  trans- 
action was  a  device  to  defraud  the  com- 
plainant of  her  goods,  and  that  Melville  and 
the  prisoner  were  acting  together.  They  to- 
gether took  tlie  goods  away. 

In  People  v.  Blanchard,  90  N.  Y.  314,  it 
was  held  that  an  indictment  for  false  pre- 
tenses could  not  be  founded  upon  the  false 
assertion  of  an  existing  intention;  there 
must  he  a  false  representation  as  to  an  ex- 
isting fact.  In  this  case  the  representations 
alleged  to  be  false  were  stated  to  be  that  the 
defendant  was  agent  for  Otto  Gulick,  and 
that  he  wanted  to  buy  18  cattle  for  Gulick: 
that  Otto  Gulick  wanted  him  to  buy  for  him 
and  send  him  18  cattle,  and  that  he  had  a 
contract  with  Gulick  for  buying  cattle  for 
him;  and  that  Gulick  had  agreed  to  pay  him 
$1  a  head  for  buying  cattle. 

In  Commonwealth  v.  Meserve,  154  Mass. 
64,  75,  27  N.  E.  997,  1000,  the  learned  court 
stated  at  the  latter  page:  "In  the  fifth 
count,  one  of  the  false  pretenses  set  forth, 
as  contemplated  in  the  alleged  conspiracy, 
was  that  'Kennedy,  so  to  be  represented  as 
George  Brown  as  aforesaid,  had  recently 
theretofore  sold  seven  thousand  dollars' 
worth  of  real  estate  •  •  •  in  said  state 
of  New  Hampshire,  and  had  invested  the 
proceeds  thereof  in  property  in  said  Boston.' 
The  judge  Instructed  the  jury  that  this  was 
good,  if  proved  as  charged.  The  ground  of 
objection  urged  by  the  defendants  Is  that 
this  was  a  representation  or  pretense  as  to 
Kennedy's  means  or  ability  to  pay,  which 
must  be  in  writing,  under  Pub.  St  1882,  c. 
203,  §  59.    The  judge  had  already  Instruct- 


ed  tne  jnry  luiiy,  m  rererence  to  tue  nrst 
count,  that  pretenses  that  he  was  rich,  that 
he  owned  real  estate  In  New  Hampshire, 
that  this  real  estate  was  valuable,  and  that 
he  was  Interested  In  the  manufacture  of 
bricks  in  New  Hampshire,  were  of  such  a 
character  that  they  must  be  in  writing,  but 
that  a  representation  that  he  was  shifting 
hla  property  from  New  Hampshire  to  Massa- 
chusetts might  have  anothes  aspect,  and 
that  It  might  be  found  to  be  equivalent  to  a 
representation  that  he  was  so  engaged  in 
such  transactions  tliat  he  had  occasion  for 
the  goods  which  he  sought  to  obtain." 

In  the  case  at  bar  we  have  the  false  repre- 
sentation that  the  defendant  represented  to 
the  managing  partner  of  Forotman  &  Oo. 
that  be  had  an  order  from  Marshall  Field  & 
Oo. — a  wrfl-known  Jobbing  house,  of  strong 
financial  standing — ^for  6,000  cloaks,  to  be 
made  of  covert  cloth,  and  requiring  about 
24,000  yards.  This  is  not  the  assertion  of  an 
existing  intention,  but  is  a  false  represen- 
tation as  to  an  alleged  existing  fact.  We 
are  of  opinion  that  this  false  representation 
is  fully  within  the  principle  of  the  cases 
cited,  and  of  many  others  to  which  reference 
might  be  made.  It  is  quite  evident  that 
Forstman  &  Co.  found  this  representation  as 
to  the  order  received  from  Marshall  Field  & 
Go.  a  most  persuasive  fact  in  reaching  the 
conclusion  that  they  were  safe  In  granting 
the  credit  for  which  the  defendant  asked. 

In  Older  to  appreciate  a  further  point 
made  by  the  defendant,  it  becomes  neces- 
sary to  refer  to  a  representation  inroved  at 
the  trial,  hut  not  pleaded  in  the  indictment 
When  the  managing  partner  of  Forstman  & 
Co.  was  on  the  stand,  he  had  testlfled  to  the 
representation  to  which  reference  has  already 
been  made.  He  was  asked  this  question  by 
the  district  attorney:  "Q.  Did  he  state  what 
be  intended  to  do  In  regard  to  bills  or  In- 
voices against  Marshall  Fldd  &  Co.?  A. 
Yes.  Defeodant^B  Counsel:  I  object.  The 
Court:    Yes;   objection  overruled.     Defend- 


anrs  uounsei:  ifixception."  The  witness  an- 
swered: "He  told  me  that,  as  he  made  ship- 
ments to  Marshall  Field  &  Co.,  he  would 
assign  the  bills  to  us,  and  make  them  paya- 
ble to  Forstman  &  Co.  That  Is  all  he  said 
about  that  The  next  time  I  saw  him,  I 
imagine,  was  the  following  day.  He  came  Id 
almost  every  day.  Q.  Did  he  have  any  fur- 
ther convwsatlon  with  you  In  regard  to  the 
order?  A.  He  said  that  several  times."  The 
defendant's  counsel,  in  his  brief  La  this  court. 
Insists  that  the  evidence  of  this  alleged  false 
representation  was  not  admissible,  not  be- 
ing pleaded  In  the  indictment  The  answer 
to  this  position  is  that  the  defendant's  ob- 
jection to  the  admission  of  this  evidence 
states  no  ground.  A  further  answer  is  that 
the  evidence  was  competent  as  a  circum- 
stance bearing  upon  the  question  of  intent. 
Involved  in  the  main  charge. 

The  people,  while  relying  on  the  false  rep- 
resentation pleaded  In  the  indictment  and 
already  dealt  with,  have  Insisted  in.  their 
brief  and  on  the  oral  argument  that  this 
promise  to  assign  the  bills  against  Marshall 
Field  &  Co.  and  make  them  payable  to  Forst- 
man &  Co.  was,  as  matter  of  fact  presenting 
a  valuable  security  for  the  payment  of  the 
purchase  price,  and  thus  making  the  financial 
condition  of  the  defendant  of  no  importance 
whatever  in  the  commercial  problem  in- 
volved. As  this  representation  was  purely 
promissory,  and  relates  merely  to  what  the 
defendant  said  he  would  do  in  the  future,  we 
have  concluded,  while  expressing  no  opinion 
as  to  this  representation,  to  rest  the  affirm- 
ance of  the  Judgment  of ,  conviction,  and  the 
order  affirming  the  same,  upon  the  represen-  ' 
tation  pleaded  in  the  indictment 

The  Judgment  and  order  appealed  from 
should  therefore  be  affiirmed. 

OTJLLBN,  O.  J.,  and  GBAY,  HAIGHT, 
MARTIN,  and  VANN,  W.,  concur.  O'BRIBN, 
J.,  not  voting. 

Judgment  of  conviction  afBrmed. 
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(180  N.  T.  163) 

PEOPLB  ▼.  RIMIERI. 

(Oonrt  of  Appeals  of  New  York.     Dec  30, 
1904.) 

UUBDBB  —  EVIDENCE  —  CBOSS-EXAUINATIOIt  — 
EXHIBITS. 

1.  Evidence  held  to  sustain  a  verdict  convict- 
ing defendant  of  murder  in  tlie  first  degree. 

2.  On  trial  for  murder,  where  the  widow  of 
the  murdered  man  was  asked  if  she  had  any 
children,  and  she  said  that  she  bad  one,  and 
thereafter  brought  her  child  into  court,  and  it 
was  oifered  and  received  in  evidence,  any  error 
in  BO  doing  was  harmless. 

3.  On  trial  for  murder,  objection  by  defend- 
ant to  evidence  which  be  has  called  for  on  cross- 
examination  cannot  be  considered. 

4.  Attempt  of  counsel  for  defendant  on  trial 
for  murder  to  cross-examine  witness  as  to 
whether  be  testified  before  the  coroner's  jury  or 
the  grand  jury  was  improper  where  counsel  bad 
a  copy  of  the  testimony,  from  which  he  could 
examine  the  witness  if  he  thought  proper. 

5.  Where  the  record  shows  that  defendant's 
counsel  consented  to  certain  exhibits  introduced 
on  trial  for  murder  going  to  the  jury,  he  cannot 
insist  on  appeal  that  he  objected  thereto. 

Appeal  from  Kings  County  Court 
Frank  Rlmierl  was  convicted  of  murder  in 
the  first  degree,  and  appeals.   Affirmed. 

Martin  T.  Manton,  for  appellant  John  F. 
Clarke,  Dlst  Atty.  (Robert  H.  Elder,  of  coun- 
sel), for  the  People. 

WERNER,  J.  This  Is  an  appeal  from  a 
Judgment  of  conviction  of  the  crime  of  mur- 
der In  the  first  degree.  The  defendant  as- 
sails the  Judgment  on  Tarlous  grounds,  sev- 
eral of  which  relate  to  the  probative  weight 
and  effect  of  the  evidence  presented  on  be- 
half of  the  prosecution,  so  that  a  brief  out- 
line of  the  facts  is  necessary. 

The  substance  of  the  specification  In  the 
indictment  is  that  In  the  borough  of  Brook- 
lyn, New  Tork,  on  the  1st  day  of  October, 
1003,  the  defendant  shot  and  killed  one  Jacko 
Pinfo,  with  the  deliberate  and  premeditated 
design  to  effect  his  death.  The  shooting  by 
the  defendant  and  Pinto's  subsequent  death 
in  consequence  thereof,  are  facts  as  to  which 
there  la  no  issue,  for  they  were  established 
by  uncontroverted  evidence,  as  well  as  by 
the  admissions  of  the  defendant.  The  latter 
claimed,  however,  that  he  acted  lu  self-de- 
fense, and  upon  that  branch  of  the  case  the 
evidence  was  conflicting.  The  defendant  and 
Pinto  were  both  Italians  and  Junk  dealers, 
living  within  a  few  doors  of  each  other  on 
Frost  street.  In  the  borough  of  Brooklyn. 
Several  days  before  the  homicide  Pinto  and 
the  defendant  had  an  altercation  over  some 
old  bottles,  in  the  course  of  which  the  former 
struck  and  wounded  the  latter.  The  theory 
of  the  prosecution  was  that  the  defendant 
smarting  under  the  Indignity  and  injury  thus 
Inflicted  upon  him,  armed,  himself,  lay  In 
wait  for  Pinto,  and  fibred  the  fatal  shot  when 
the  latter  came  within  range.  In  support  of 
this  theory  evidence  was  adduced  tending  to 
show  that  on  the  evening  of  the  homicide 


Pinto  and  his  wife  and  child  were  going  from 
his  place  of  business  to  his  home,  which 
was  on  the  opposite  side  of  the  same  street 
The  wife  and  child  were  several  paces  in 
advance  of  Pinto  when  the  defendant  came 
out  from  an  area  adjoining  the  house  where 
he  lived,  drew  a  revolver,  and  fired.  Pinto 
sank  to  the  ground  and  the  defendant  fled. 
The  latter,  after  running  a  short  distance, 
was  captured,  and  placed  under  arrest  The 
revolver  with  which  the  deed  was  commit- 
ted, with  one  chamber  emptied,  was  found 
in  his  possession,  together  with  a  knife  or 
dagger.  While  the  eyewitnesses  to  the  af- 
fair, sworn  for  the  prosecution,  differed  as 
to  some  of  the  details,  they  all  testified,  in 
substance,  that  the  defendant  was  the  ag- 
gressor, and  that  Pinto  was  not  armed.  The 
story,  as  told  by  the  defendant  and  his  wit- 
nesses, tended  to  show  that  Pinto  was  arm- 
ed with  an  aze,  with  which  he  pursued  and 
threatened  to  attack  the  defendant  and  that 
the  latter  did  not  shoot  until  he  was  In  dan- 
ger of  bodily  Injury.  The  defendant  sought 
to  account  for  his  being  armed  by  explaining 
that  after  the  altercation  with  Pinto  several 
days  before  that  he  was  in  fear  of  bis  life, 
and  procured  for  his  defense  the  weapons 
found  upon  his  person  when  arrested.  The 
issue  of  fact  created  by  these  differing  nar- 
rations of  the  homicide  was  submitted  to  the 
Jury  under  a  very  careful  and  impartial 
charge,  and  the  result  as  already  stated,  was 
a  verdict  of  murder  lu  the  first  degree.  Aft- 
er a  searching  examination  of  the  record,  we 
are  convinced  that  it  la  beyond  our  province 
to  Interfere  with  this  verdict  either  on  the 
ground  that  it  is  not  supported  by  the  evi- 
dence or  that  it  is  against  the  weight  of  evi- 
dence. There  Is  evidence  which  warranted 
the  jury  in  finding  that  the  shooting  of  Pinto 
by  the  defendant  was  willful,  deliberate, 
and  premeditated,  and,  as  all  the  other  facts 
of  the  homicide  are  beyond  dispute,  we  can- 
not disturb  the  Judgment  pronounced  upon 
the  defendant  unless  one  or  more  of  the  al- 
leged errors  in  rulings  assigned  by  the  de- 
fendant are  of  sufficient  gravity  to  Justify 
such  action. 

When  Mrs.  Pinto,  the  widow  of  the  mur- 
dered man,  was  on  the  witness  stand,  she 
was  asked  by  the  district  attorney  If  she  had 
any  children,  and  she  answered  In  the  af- 
firmative. She  was  then  asked  how  many, 
and  she  answered,  "I  have  one  child,  and  I 
am  now  pregnant."  The  record  discloses 
that  there  was  an  "objection,  as  immaterial," 
and  the  court  ruled  that  the  evidence  should 
be  allowed  to  stand.  Subsequently,  and  just 
before  the  case  of  the  prosecution  was  rest- 
ed, the  district  attorney  recalled  Mrs.  Pinto, 
who  had  brought  her  child  into  court,  and 
the  latter  was  offered  and  received  in  evi- 
dence vrithout  objection.  The  defendant 
now  relies  upon  these  incidents  of  the  trial 
as  sufficient  grounds  for  reversal  of  the  judg- 
ment   Beferring  to  the  testimony  of  Mrs. 


Digitized  by 


Google 


tbat  It  was  not  called  for  In  the  question 
of  the  district  attorney;  and  while  the  court 
might  with  propriety  have  stricken  it  from 
the  record,  It  was  entirely  harmless,  and 
could  not,  by  any  possibility,  have  been  prej- 
ndlclal  to  the  defendant  The  introduction 
in  evidence  of  the  living  child  was  an  xm- 
usual  and  an  unnecessary  thing,  the  only  Jus- 
tification for  which  rests  in  the  district  at- 
torney's claim  that  the  cross-examination  of 
the  witnesses  for  the  prosecution  indicated 
tbat  the  defense  would  deny  the  presence  of 
the  child  at  the  homicide,  and,  since  it  was 
probable  that  there  would  be  some  conflict 
of  testimony  as  to  whether  Pinto  crossed 
the  street  in  pursuit  of  the  child,  which  had 
escaped  from  the  custody  of  the  mother,  or 
whether  Pinto  belligerently  went  In  search  of 
the  defendant,  it  was  proper  to  fortify  the 
evidence  of  the  prosecution  by  showing,  not 
only  that  there  was  a  child,  but  that  it  was 
of  such  tender  age  that  its  attempt  to  cross 
the  street  would  arouse  the  anxiety  of  the 
parents,  and  cause  them  to  follow  it.  The 
contention  of  the  district  attorney  in  this  be- 
half is  not  without  support  in  the  record,  but 
still  we  do  not  perceive  the  necessity  for  In- 
troducing the  child  In  evidence.  But,  when 
the  whole  episode  is  sifted,  the  question  still 
remains,  how  could  it  possibly  have  harmed 
the  defendant?  To  hold  that  a  jury,  sitting 
In  Judgment  in  a  case  involving  a  human 
life,  could  be  influenced,  by  such  an  inci- 
dent, to  render  a  verdict  not  warranted  by 
the  evidence,  would  be  an  unjust  imputation 
upon  a  system  that,  with  all  its  faults,  has 
never  been  open  to  the  criticism  of  undue 
severity. 

It  appeared  from  the  evidence  adduced  on 
behalf  of  the* prosecution  that  id  the  al- 
tercation between  the  defendant  and  Pinto, 
which  occurred  several  days  before  the  hom- 
icide, the  latter  sustained  a  scalp  wound. 
Pinto's  wife  was  a  witness  to  the  alterca- 
tion, and  saw  the  wound.  TTpon  the  trial 
she  gave  her  version  of  the  affair,  which 
-was  competent  upon  the  question  of  motive, 
and  in  that  connection  she  stated  that  her 
husband  went  to  Saint  Catliarlne's  Hos- 
pital to  have  the  wound  sewed  up.  Another 
witness,  named  Mazzlnl,  saw  the  wound 
dming  the  interval  between  the  altercation 
and  the  homicide.  A  policeman  named 
Snow,  who  was  In  charge  of  the  neighboring 
precinct  station  on  the  evening  of  the  alter- 
cation, testified  that  a  man  who  gave  his 
name  as  Pinto  called  at  the  station  and  ex- 
hibited a  scalp  wound,  and  that  he  sent 
Pinto  to  the  hospital  to  have  the  wound  at- 
tended to.  McCanley,  another  policeman, 
testified  to  taking  Pinto  to  the  hospital  in  a 
patrol  wagon.  Upon  the  cross-examination 
of  these  witnesses  defendant's  counsel  elicit- 
ed statements  as  to  what  Pinto  had  said 
atwut  his  wound,  and  the  drcumstances  un- 
der which  it  was  Inflicted.    While  evidence 


tent  if  called  for  by  the  district  attorney 
and  objected  to  by  the  defendant's  counsel. 
It  cannot  successfully  be  assigned  as  error 
when  adduced  on  behalf  of  the  defendant. 

Upon  the  cross-examination  of  Mrs.  Pinto 
she  stated  that  she  had  previously  testified 
at  the  city  hall.  Defendant's  counsel  asked 
her,  "When  were  yon  examined?"  .  An  ob- 
jection was  interposed  by  the  district  at- 
torney, and  then  a  colloquy  ensued  between 
counsel  and  court,  from  which  it  appears 
that  the  district  attorney  claimed  the  wit- 
ness had  not  been  sworn  at  the  coroner's 
inquest,  and  therefore  the  Inquiry  was  im- 
material. Subsequentiy  the  witness  did 
state,  without  objection,  that  she  had  testi- 
fied before  the  grand  Jury,  but  defendant's 
counsel  did  not  further  pursue  the. subject, 
and  It  was  dropped.  A  somewhat  similar 
situation  was  presented  when  the  witness 
SpinelU,  upon  cross-examination  by  defend- 
ant's counsel,  was  asked  the  question,  "You 
were  not  a  witness  before  the  coroner's  In- 
quest, were  you?"  The  objection  of  the  dis- 
trict attorney  was  sustained,  the  court  stat- 
ing, in  substance,  that,  if  the  witness  had 
testified  at  the  Inquest,  defendant's  counsel 
had  a  copy  of  the  testimony,  and  could  in- 
terrogate her  as  to  any  discrepancies  be- 
tween her  testimony  given  at  the  trial  and 
that  given  at  the  inquest.  We  find  no  error 
in  these  rulings.  Defendant's  counsel  did 
not  attempt  to  prove,  and  was  not  prevented 
from  proving,  any  statement  made  by  either 
of  these  witnesses  at  the  coroner's  inquest 
or  before  the  grand  Jury;  on  the  contrary, 
that  is  precisely  what  the  court  said  the  de- 
fendant's counsel  might  do.  If  done  in  the 
regular  way. 

Defendant  complains  because  he  was  not 
permitted  to  testify  to  his  state  of  mind 
while  engaged  in  the  altercation  with  Pinto, 
which  occurred  several  days  before  the  hom-_ 
iclde.  After  having  testified  to  certain  facts, 
he  proceeded  to  state  what  he  thought,  when 
he  was  interrupted  by  an  objection  from 
the  district  attorney,  who  Insisted  that  the 
defendant  should  confine  himself  to  what 
was  said  and  done  on  that  occasion.  There- 
upon the  court  directed  that  the  testimony 
as  to  what  the  witness  thought  should  be 
stricken  out  Very  soon  thereafter  the  same 
question  arose  again,  and  then  the  court 
stated,  "In  order  that  he  may  have  every, 
opportunity,  I  will  allow  it"  and  the  vrit- 
ness  proceeded  to  give  his  narration  of  the 
facts,  as  well  as  the  operations  of  his  mind. 
After  having  testified  at  length  as  to  Pinto's 
alleged  attack  upon  him,  defendant  stated 
that  one  Bruno  bad  told  him  what  Pinto 
had  threatened  to  do  to  him.  Defendant's 
counsel  then  asked  him,  "What  did  he  (Bra- 
no)  say  to  you  that  Pinto  had  said  about 
what  he  was  going  to  do  to  yon?"  At  this 
Juncture  the  district  attorney  appealed  to 
the  court  for  Instructions,  stating  that  as 
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actoally  made  would  be  competent,  but  tbat 
Bruno's  statement  to  tbe  defendant  did  not 
seem  to  come  within  the  rule.  To  this  the 
court  replied,  "I  think  the  defense  should 
flrst  prove  that  the  threat  was  made,  but  I 
will  allow  it,  so  that  this  man  can  have 
everything  that  is  coming  to  him,  and  even 
more;  but  I  have  very  grave  doubts  about 
its  relevancy  at  tills  time."  Thereupon  the 
defendant  testified  to  the  threats  coiomunl- 
cated  to  him  by  Bruno  and  claimed  to  have 
been  made  by  Pinto.  We  are  at  a  loss  to 
know  wherein  there  was  any  error  in  these 
rulings,  unless  It  consisted  in  the  extreme 
leniency  of  the  court  toward  the  defendant. 
The  criticism  that  the  court.  In  expressing 
doubt  as  to  the  relevancy  of  the  evidence  of 
the  alleged  threats,  intimated  to  the  ivay 
that  it  was  not  worthy  of  serious  considera- 
tion, seems  to  be  utterly  without  foundation. 

The  court,  at  the  conclusion  of  the  charge, 
suggested  tbat  U  the  jury  desired  any  of 
the  exhibits  they  could  take  them,  if  there 
were  no  objections.  A  juror  asked  for  the 
diagram  and  photographs.  The  court  asked 
If  there  was  any  objection,  and,  according 
to  the  record,  defendant's  counsel  replied, 
"No  objection."  Then  the  district  attorney 
suggested  that  perhaps  the  Jury  would  like 
to  take  the  other  exhibits.  Again  the  court 
asked  if  there  was  any  objection,  and  again 
defendant's  counsel  is  recorded  as  saying, 
"No  objection."  Thereupon  the  Jury  took 
all  the  exhibits,  including  the  pistol  and 
dagger  above  referred  to.  Defendant's  coun- 
sel Insisted  upon  the  motion  in  arrest  of 
judgment  and  for  a  new  trial,  and  he  now 
Insists,  that  he  did  obje'^t  to  giving  the  ex-, 
biblts  to  the  Jury;  but  the  record  is  against 
blm,  and  that  most  be  our  guide  in  disposing 
of  the  question. 

The  defendant  further  contends  that  the 
Attitude  of  the  court  throughout  the  trial 
was  unfair  to  the  defendant,  that  the  charge 


torney  was  permitted  to  indulge  In  state- 
ments prejudicial  to  the  defendant  that  were 
not  supported  by  evidence,  tuid  that  numer- 
ous erroneous  rulings  were  made  in  addition 
to  those  specifically  discussed.  We  have  care- 
fully examined  the  record  with  reference  to 
each  of  these  contentions,  and  we  are  con- 
vinced that  they  are  not  well  founded.  Tbe 
trial  court  was  not  only  fair,  but  extremely 
liberal  to  tbe  defendant  in  all  its  rulings,  and 
the  charge  was  as  favorable  to  him  as  tbe 
evidence  would  permit.  When  the  jnry, 
after  having  retired,  came  Into  court  for 
further  Instructions  as  to  the  several  de- 
grees of  homldde,  and  the  defendant's  coun- 
sel had  been  refused  permission  to  prefer 
further  requests  to  charge,  the  court  again 
sent  for  the  jury,  and  stated:  "I  have  sent 
for  you,  gentlemen,  in  order  that  no  injus- 
tice may  be  done  to  tbe  defendant  in  any 
manner,  shape,  or  form.  The  court  has  B«nt 
for  you  to  listen  to  any  requests  the  coun- 
sel for  the  defense  may  wish  to  make." 
Counsel  for  the  defense  then  requested  the 
court  to  read  again  tbe  law  with  reference 
to  justifiable  homicide.  Tbe  court  complied 
with  the  request,  and  then  added,  "If  yon 
find  from  the  evidence  in  this  case  that  the 
defendant  Intended  to  kill  Pinto,  you  can- 
not find  him  guilty  of  either  manslaugliter 
in  the  first  or  second  degree."  Defendant's 
counsel  took  an  exception  to  this  part  of 
the  charge,  but  we  think  It  is  unavailing 
because  the  charge  correctly  stated  the  law. 
We  think  the  defendant  had  a  fair  trial, 
and  that  no  errors  have  been  pointed  ont 
that  would  warrant  a  reversal  of  the  judg- 
ment. The  Judgment  of  th<^  court  belo'vr 
should  therefore  be  affirmed, 

GULLEN,  O.  J.,  and  OBAT,  (yBBIBN. 
BARTIiBTT,  HAIGHT,  and  VANN,  JJ.,  con- 
cur. 

Judgment  of  ^nvlctioa  affirmed. 
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BALTES  T.  UNION  WIUST  CO.  OF  NEW 
XOEK. 

(Court  of 'Appeals  of  New  York.     Dec.  80, 
1904.) 

TBUBT— CONBTBUCMON— INT«EE8T    0»    OBAKTOB 
— REUBABE— SIOBTS  AS  SKUAINDKBILAN. 

1.  A  trust  agreement  provided  for  the  pay- 
ment of  an  annuity  to  tne  grantor,  and  on  his 
death  for  a  division  of  the  fund  between  his  son 
and  daughter.  On  the  death  of  the  son,  who 
was  the  trustee,  the  grantor  agreed  with  the 
substituted  trustee  that  in  consideration  of  a 
provision  for  the  payment  of  the  annuity  in  an- 
other manner  the  fund  might  be  divided  between 
his  daughter  and  his  son's  widow.  Subsequently 
the  daughter  died  before  the  grantor.  Held 
that,  if  the  original  direction  for  the  division  of 
the  fund  was  contingent  on  the  children  sur- 
viving him,  and  he  had  an  interest  therein  as 
remauderman,  and  the  trust  was  irrevocable 
under  1  Rev.  St.  p.  730,  i  65,  his  substituted 
agreement  difiposed  of  any  interest  he  might 
have  in  the  fund,  and  upon  his  death  his  ex- 
ecutors had  no  interest  therein. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Fernando  Baltes,  executor  of 
X]dmnnd  Waring,  against  the  Union  Trust 
Company  of  New  York.  From  a  judgment 
of  the  Appellate  Division  (77  N.  Y.  Snpp. 
1121)  affirming  a  Judgment  (71  N.  Y.  Supp. 
468)  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Charles  Haldane  and  Edward  K,  Jones, 
for  appellant  Wheeler  H.  Feckbam,  for  re- 
spondent. 


CUIiLEN,  0.  J.  Though  this  case  was 
argned  before  us  with  great  elaboration,  we 
think  there  Is  a  conclusive  objection  to  the 
maintenance  of  the  action  which  renders  It 
necessary  to  discuss  only  that  single  point 
The  claim  of  the  plaintiff  Is  that  his  testa- 
tor, one  Edmund  Waring,  on  the  16th  day  of 
March,  1881,  transferred  certain  securities 
to  his  son,  William  E.  Waring,  In  trust  to 
<M>Ilect  the  income  thereon,  and  pay  there- 
from to  said  Edmund  Waring  the  sum  of 
^,800  annually,  the  surplus  Income  to  be 
divided  equally  between  the  grantor's  two 
children,  said  William  E.  Waring  and  Kath- 
arine Q.  Secor,  and  upon  the  death  of  said 
Edmund  Waring  to  distribute  the  principal 
or  corpus  between  said  children.  The  de- 
fendant denies  that  the  trust  estate  pro- 
ceeded from  Edmund,  and  the  trial  court 
so  held,  but  it  is  not  necessary  to  enter 
into  an  inquiry  on  that  subject  The  trust 
was  evidenced  by  a  declaration  signed  by 
Bdmnnd  Waring,  Katharine  O.  Secor,  and 
William  B.  Waring.  William  E.  Waring 
41ed  October  13,  1882,  leaving  a  wUl,  by 
which  he  bequeathed  all  bis  estate  to  his 
widow,  Fredericka.  After  his  death  the  de- 
fendant was  appointed  trustee  to  carry  out 
the  trust  declared  in  the  Instrument  herein- 
before referred  to.    Fredericka,  the  widow 


of  William,  refused  to  surrender  the  trust 
securitieB  to  the  defendant  claiming  that 
the  property  belonged  to  her  testator,  ahd 
that  the  instrument  created  no  trust,  but 
simply  a  personal  covenant  on  the  part  of 
said  William  to  make  certain  annual  pay- 
ments. Thereupon  the  defendant  brought 
an  action  In  replevin  against  said  Fredericka, 
and  recovered  possession  of  the  trust  secu- 
rities. After  that,  on  February  18,  1887, 
Edmund  Waring,  Katharine  G.  Secor,  Fred- 
ericka W.  Waring,  and  the  defendant  enter- 
ed into  an  agreement  under  their  hands  and 
seals,  which,  after  redtisg  the  litigation  be- 
tween the  parties,  and  a  desire  that  the 
same  should  be  terminated,  and  that  the 
trust  proi>erty  should  be  forthwith  divided 
between  Katharine  Secor  and  Fredericks 
Waring,  provided  that  the  burden  of  the  an- 
nual payments  to  Edmund  Waring  should 
be  transferred  from  the  personalty,  held  in 
trust  as  before  mentioned,  to  the  Income  of 
certaiq  real  estate  held  under  a  substantial- 
ly similar  trust  and  that  said  personal  prop- 
erty and  securities,  after  deducting  there- 
from certain  amounts  ■  necessary  to  defray 
the  expenses  of  the  litigation,  should  be  paid 
over  to  said  Fredericka  and  Katharine,  share 
and  share  alike.  Acting  under  this  deed, 
the  defendant  did  transfer  the  trust  estate 
to  Katharine  and  Fredericka.  The  annuity 
provided  for  by  the  original  trust  agreement 
was  paid  to  Edmund  Waring  during  his  life, 
or  at  least  no  claim  is  made  in  this  action 
for  any  arrears  of  that  annuity.  Katharine 
Secor  died  March  9,  1892,  leaving  children 
and  grandchildren.  Edmund  Waring,  the 
plaintiff's  testator,  died  August  15,  1896, 
leaving  a  will,  by  which  he  bequeathed  his 
property  to  Katharine  Secor  if  she  survived 
him,  or,  if  she  died  before  Iiim,  then  to  her 
children. 

The  plaintUTs  contention  Is  that  under  the 
original  trust  agreement  the  direction  to  di- 
vide the  corpus  of  the  trust  estate  on  Ed- 
mund's death  between  his  two  children  was 
contingent  upon  such  children  surviving  tilm, 
and  that,  as  both  said  children  predeceased 
him,  the  carpus  on  his  own  death  reverted 
to  his  estate  as  undisposed  of  by  the  trust 
deed.  We  will  assume,  but  for  the  argument 
only,  that  such  is  the  proper  construction  of 
the  trust  deed.  The  plaintiff  then  further 
contends  that  the  deed  of  1887  was  Inopera- 
tive and  void,  because  the  trust  was  inde- 
structible imder  our  statutes,  and  constitut- 
ed no  Justiflcatlon  for  the  defendant's  sur- 
render and  dlstrlbutlcm  of  the  trust  estate. 
Assuming  that  the  trust  in  favor  of  the  plain- 
tiff's testator  was  indestructible  (see,  how- 
ever, Schenck  v.  Barnes,  156  N.  Y.  816,  60 
N.  B.  967,  41  L.  R.  A.  395),  and  that  the 
case  falls  within  the  provision  of  the  stat- 
ute, "where  the  trust  shall  be  expressed  in 
the  instrument  creating  the  estate,  every 
sale,  conveyance  or  other  act  of  the  trustees 
in  contravention  of  the  trust,  BhaU  be  abso- 
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lutely  void"  (1  Rev.  St.  730,  S  65),  we  can- 
not see  how  that  principle  In  any  way  limits 
ot  qualifies  the  effect  of  the  deed  of  1887 
over  the  corpus  of  the  estate  or  the  remain- 
der therein  after  the  death  of  Edmund  War- 
ing. If  the  trust  was  Indestructible,  it  was 
so  because  under  our  statute  the  Interest 
of  Edmund  In  the  trust  income  or  annuity 
was  inalienable.  The  estate  of  the  trustee 
was  limited  to  the  life  of  the  annuitant  Ed- 
mund Waring.  The  trustee,  like  every  life 
tenant,  was  doubtless  also  bound  to  preserve 
the  trust  estate  in  Its  possession  for  the  ben- 
efit of  those  entitled  to  it  upon  the  expiration 
of  the  trust,  but  not  at  all  as  against  such 
remaindermen.  It  was  only  the  interest  of 
Edmund  as  equitable  life  tenant  that  was 
inalienable.  The  remainder  after  his  death, 
in  whomsoever  it  was  vested,  was  alienable, 
devisable,  and  descendible  the  same  as  any 
other  Interest  in  property.  Sheridan  v. 
House,  '43  N.  Y.  569;  Moore  v.  Uttel,  41  N. 
Tf.  66;  Griffin  v.  Shepard,  124  N.  Y.  70,  26 
N.  E.  339.  Assuming  that  the  action  of  the 
defendant  was  a  spoliation  of  the  trust, 
against  whom  was  it' such  a  spoliation?  Pos- 
sibly against  Edmund  Waring  as  equitable 
life  tenant,  but  not  against  Edmund  War- 
ing as  remainderman,  for  be,  under  his  hand 
and  seal,  expressly  assented  to  the  distribu- 
tion. It  Is  merely  the  accident  of  this  par- 
ticular case  tliat  the  beneficiary  ot  the  trust 
and  the  owner  of  the  remainder  were  the 
4ame  person.  The  right  of  that  person  to 
dispose  of  the  remainder  or  reversion  was 
not  in  any  respect  limited  or  qualified  by  the 
fact  that  he  was  also  the  beneficiary  of  the 
trust.  He  stood  towards  that  remainder  ex- 
actly the  same  as  Mrs.  Secor.  No  one  will 
contend  that,  if  Mrs.  Secor  had-  survived  her 
father,  she  could  have  required  the  trustee 
on  that  occurrence  to  again  pay  over  to  her 
her  share  of  the  trust  estate  on  the  ground 
that  the  original  payment  to  her  by  the  trus- 
tee was  in  contravention  of  its  duty.  The 
situation  of  Edmund  as  reversioner  Is  exact- 
ly the  same.  Though  the  corpus  was  not 
I«ld  directly  to  him,  it  was  paid  in  accord- 
ance with  his  directions.  The  case  of  Doug- 
las V.  Kruger,  80  N.  Y.  15,  is  in  precise  point 
on  this  question.  There  was  a  trust  In  lands 
for  a  woman  during  coverture,  remainder  to 
her  if  she  survived  her  husband.  The  trustee 
conveyed  the  property  to  the  cestui  que  trust, 
who  thereafter  mortgaged  the  same.  It  was 
held  that  while  the  mortgage  was  void  as  to 
the  trust  term,  it  was  a  valid  lien  on  the  re- 
mainder. See,  also.  Ham  v.  Van  Orden,  84 
N.  Y.  257. 

The  judgment  appealed  from  should  be  af- 
drmed,  with  costs. 

GRAY,  O'BRIEN,  BARTLETT,  HAIGHT, 
([ARTIN,  and  VANN,  33.,  concur. 

Judgment  affirmed. 


(2U  111.  171) 

ILLINOIS  CENT.  R.  CO.  v.  PEOPLE  ex  rel. 
BROWN,  County  Collector. 

(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

ITDRIOIPAI.  COBPOBATIONS  —  TAXATION  —  CEB- 
TIFICATE  OF  LEVY— BTATtJTE— CONSTB0CTIOS 
—EVIDENCE— ADMISSIBILITY— BUFFICIENCT. 

1.  Starr  &  C.  Ann.  St.  1896,  p.  3597,  c  121,  § 
119,  provides  that  the  highway  commissioners  of 
each  township  shall  annually  ascertain,  as  near 
as  practicable,  how  much  money  must  be  raised 
for  the  making  and  repairing  of  bridges,  pay- 
ment of  damages  for  the  opening,  altering,  or 
lajing  out  new  roads  and  ditches,  the  pur- 
chase of  necessary  tools,  implements,  and  ma- 
chinery for  working  roads,  the  purctiaise  of  nec- 
essary material  for  building  and  repairing  or 
draining  roads  and  bridges,  the  pay  of  the  over- 
seer, and  for  the  payment  of  all  outstanding  or- 
ders drawn  by  the  commissioners  on  their  treas- 
urer, which  tax  shall  l>e  extended  on  the  tax- 
book  according  to  the  assessment  of  the  corrent 
year,  and  shall  levy  a  tax  not  exceeding  40 
cents  on  each  $100,  and  that  they  shall  give  to 
the  supervisors  of  the  township  a  statement  of 
the  amount  necessary  to  be  raised,  and  the  rate 
I>er  cent,  of  taxation,  signed  by  the  commission- 
ers or  a  majority  thereof.  Held,  that  a  certifi- 
cate of  levy  stating  the  total  amount  to  be  rais- 
ed for  the  purposes  as  provided  in  the  statute, 
and  the  rate  per  cent,  of  taxation.  Is  sufficient, 
without  stating  the  amount  required  for  each 
purpose. 

2.  A  levy  of  taxes  for  town  purposes,  certified 
in  a  single  amount,  without  specifying  the  par- 
ticular items  for  which  it  was  made,  is  insuffi- 
cient under  the  statute. 

3.  Where  a  levy  of  taxes  for  town  pnri>oses  is 
insufficient  for  failing  to  specify  the  iHirticnIar 
items  for  which  it  was  made,  testimony  of  the 
town  clerk  to  show  the  purposes  of  the  levy  is 
inadmissible. 

4.  Where  a  levy  of  taxes  for  town  purposes  is 
insufficient  in  failing  to  spedfy  the  particular 
items  for  which  it  was  made,  testimony  of  the 
town  clerk  that  he  was  uncertain  as  to  whether 
he  was  present  when  the  levy  was  made,  and 
indefinite  in  his  recollection  as  to  the  purposes 
for  which  the  gross  sum  was  to  be  expended,  is 
insufficient,  even  if  competent,  to  authorize  an 
amendment  of  the  certificate  of  levy  to  show 
the  purposes  for  which  the  levy  was  made. 

Appeal  from  Montgomery  County  Court; 
M.  L.  McMurray,  Judge. 

Application  by  the  people,  on  tbe  relation 
of  D.  F.  Brown,  county  collector,  for  a  judg- 
ment of  sale  for  delinquent  taxes  of  property 
of  tbe  Illinois  Central  Railroad  Company. 
From  a  Judgment  for  the  applicant,  the  rail- 
road company  appeals.    Reversed. 

Jett  &  Kinder  (John  G.  Drennan,  of  coun- 
sel), for  appellant.  H.  J.  Hamlin,  Atty. 
Gen.,  and  L.  V.  Hill,  State's  Atty.,  for  ap- 
pellee. 

WILKIN,  3.  On  the  application  at  tbe 
county  collector  of  Montgomery  county  for 
a  judgment  of  sale  for  delinquent  taxes,  the 
appellant  filed  its  objections  to  the  road  and 
bridge  tax  of  North  Litchfield  township  and 
of  South  Litchfield  township,  and  to  tbe  town 
tax  of  North  Litchfield  township,  all  In  said 
county.  The  objection  to  the  road  and  bridge 
tax  was  that  the  certificates  of  the  town  au- 
thorities in  each  of  said  townships  "failed 
to  specify  tbe  amount  required  for  each  par- 
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tlcular  purpose,  as  well  aa  the  total  amount, 
and  that  where  the  total  amount  is  given  the 
particular  purpose  Is  not  given,  and  vice 
versa."  The  objection  to  the  town  tax  was 
that  the  certificate  of  the  town  authorities 
shows  a  gross  sum  for  "town  purposes  or 
town  expenses,"  without  designating  the  par- 
ticular purposes  for  which  the  same,  when 
collected,  were  to  be  used.  The  objections 
were  overruled,  and  judgment  entered 
against  the  property  of  the  objector,  from 
which  an  appeal  has  been  prayed  to  this 
court. 

Th^  certificate  of  levy  for  North  Litchfield 
township  is,  in  substance,  that  the  commis- 
sioners of  highways  will  require  $2,600  to 
be  raised  by  taxes  on  the  real  estate,  per- 
sonal, and  railroad  property  In  the  town  for 
the  purposes  as  provided  In  the  statute,  said 
amount  being  a  levy  of  40  cents  on  each  $100 
valuation  according  to  the  assessment  of 
said  town  for  the  current  year.  The  certlfl- 
cate  also  states  that  at  the  annual  town 
meeting  held  on  the  7th  of  April,  1903,  an 
additional  levy  of  twenty  cents  was  ordered 
by  the  legal  voters  present  at  said  meeting 
for  the  aforesaid  purpose.  The  certiflcate 
of  the  commissioners  of  highways  of  South 
Litchfield  township  is  that  they  require  the 
sum  of  $1,900,  and  Is  In  substantially  the 
same  language  as  that  of  North  Litchfield 
township.  These  certificates  were  properly 
signed  by  the  commissioners,  but  the  pur- 
poses for  which  the  tax  was  required  were 
not  itemized  therein. 

Section  119  of  chapter  121  of  our  Statutes 
(Starr  &  C.  Ann.  St  1896.  p.  3597)  provides 
that  the  highway  commissioners  of  each 
township  shall  annually  ascertain,  as  near 
as  practicable,  how  much  money  must  be 
raised  toe  the  making  and  repairing  of 
bridges,  i>ayment  of  damages  by  reason  of 
opening,  altering,  and  laying  out  new  roads 
and  ditches,  the  purchase  of  necessary  tools. 
Implements,  and  machinery  for  working 
roads,  the  purchase  of  necessary  material  for 
building  and  repairing  or  draining  roads  and 
bridges,  the  pay  of  the  overseer  of  highways 
during  the  ensuing  year,  and  for  the  pay- 
ment of  all  outstanding  orders  drawn  by  the 
commissioners  on  their  treasurer,  which  tax 
shall  be  extended  on  the  taxbook  according 
to  the  assessment  of  the  current  year,  and 
shall  levy  a  tax  on  all  the  real,  personal, 
and  railroad  property  in  said  town,  not  ex- 
ceeding 40  cents  on  each  $100;  and  they 
shall  give  to  the  supervisor  of  the  township 
a  statement  of  the  amount  necessary  to  be 
raised,  and  the  rate  per  cent  of  taxation, 
signed  by  said  commissioners  or  a  majority 
thereof.  Both  of  said  certificates  literally 
comply  with  this  requirement  of  the  statute. 
They  state  the  amount  of  money  to  be  raised, 
tbe  purposes  for  which  It  Is  required,  and  the 
rate  per  cent  of  taxation.  The  statute  does 
not  require  tbe  certiflcate  to  state  the  amount 
required  for  each  purpose.    The  language  In 


Cincinnati,  Indianapolis  &  Western  Railway 
Co.  v.  People,  207  111.  566,  69  N.  B.  938,  to 
the  contrary,  must  be  treated  as  inadvertent- 
ly used,  and  overruled  in  Cincinnati,  Indian- 
apolis &  Western  Railway  Co.  v.  People  (III.) 
72  N.  B.  770.  The  objections  to  the  road  and 
bridge  tax  was  properly  overruled. 

The  levy  filed  by  the  town  clerk  was  as 
follows:  'T,  Joseph  Lawrence,  town  clerk  of 
said  town,  do  hereby  certify  that  the  total 
amount  of  taxes  required  to  be  raised  in 
said  township  for  all  purposes  for  the  year 
1903  is  $800."  It  seems  to  have  been  con- 
ceded that  the  objection  to  this  levy  was 
good.  Pe(H)le  v.  Indiana,  Illinois  Sc  Iowa 
Railroad  Co.,  206  Ul.  612,  69  N.  E.  675;  Cin- 
cinnati, Indianapolis  &  Western  Railway  Co. 
y.  People,  207  lU.  566.  69  N.  E.  938.  Upon 
the  hearing  the  town  clerk,  over  the  objec- 
tions of  appellant,  was  allowed  to  testify  as 
follows:  "I  am  a  citizen  of  North  Litchfield 
township,  and  was  present  I  apprehend, 
when  this  levy  for  which  this  certificate  of 
levy  was  made.  I  suppose  the  purpose  of 
this  $800  mentioned  In  the  certiflcate  of  levy 
was  made  for  current  expenses  of  the  town- 
ship. I  was  present  at  the  town  meeting 
when  this  levy  was  made.  I  am  not  posi- 
tive of  the  purpose  for  which  this  levy  was 
made.  It  was  made  for  expense  account,  I 
understand.  They  were  bills  that  had  been 
audited  before  they  were  allowed,  and  this 
levy  was  to  pay  these  bills."  Upon  this  evi- 
dence the  court  permitted  the  levy  to  be 
amended  by  adding  the  words,  "for  bills 
that  have  before  that  time  been  audited 
against  the  township,  and  for  the  current 
expenses  for  the  said  township."  These 
words  were  added  immediately  after  the  fig- 
ures "$800"  at  the  end  of  the  certiflcate.  It 
is  insisted  that  the  court  erred  in  admitting 
the  testimony  of  the  town  clerk  and  allow- 
ing said  amendment  to  be  made. 

We  held  in  Chicago  &  Northwestern  Rail- 
way C!o.  V.  Feople,  200  111.  141,  65  N.  E.  706, 
following  our  previous  decisions  there  cited 
(page  145,  200  HI.,  page  707,  66  N.  E.): 
"Where  the  power  to  levy  a  tax  is  conferred 
by  law  and  is  regularly  exercised  by  tbe 
proper  authorities  in  substantial  conformity 
to  the  law,  the  court,  upon  proof  of  such 
fact,  may  permit  the  certificate  of  the  levy 
to  be  amended  on  the  hearing  by  changing 
tbe  official  designation  of  the  officers,  allow- 
ing the  individual  signatures  to  be  substi- 
tuted for  the  corporate  name,  and  correcting 
other  like  formal  errors.  Spring  Valley  Goal 
Co.  v.  People,  157  HI.  543  [41  N.  E.  874]; 
Chicago  &  Alton  Railroad  Co.  v.  Pec^le,  171 
.HI.  544  [49  N.  E.  489];  Chicago  &  North- 
western Railway  Co.  v.  People,  183  111.  247 
[55  N.  B.  680].  But  If  the  statute  authoriz- 
ing the  levy  of  the  tax  has  hot  In  fact  been 
followed  and  complied  with,  the  levy  cannot 
be  made  valid  by  amendments  of  certificates 
or  proceedings,  because  that  would  not  be  a 
ootrectioa  of  a  mere  Irregularity,  bat  would 
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time  of  the  amendment  People  v.  Smith, 
149  III.  549  [30  N.  E.  971];  Chicago  &  North- 
western Railroad  Co.  t.  People,  184  III.  240 
[56  N.  E.  367].  There  must  he  a  valid  levy, 
which  is  defective  in  matters  merely  formal, 
to  authorize  an  amendment."  The  levy  in 
the  present  case  as  originally  made  waa  not 
sufBclent,  under  the  statute,  for  the  reason 
that  it  did  not  specify  the  particular  items 
for  which  it  was  made,  but  certified  the 
amount  in  a  single  siun.  The  evidence  upon 
which  the  amendment  was  permitted,  if  it 
had  been  competent  (which  it  was  not),  was 
Insniflcient  to  authorize  the  amendment 
Cincinnati,  Indianapolis  &  Western  Railway 
Co.  T.  People,  and  Illinois,  Indiana  &  West> 
em  Railroad  Co.  v.  People,  supra.  The  town 
clerk  was  very  uncertain  as  to  whether  he 
was  present  when  the  levy  was  made,  and 
wholly  indefinite  in  his  recollection  as  to  the 
purposes  for  which  the  gross  sum  was  to  be 
expended.  He  did  not  pretend  to  state  that 
the  voters  at  the  town  meeting  intended  to 
levy  the  tax  for  specific  purposes.  The  ob- 
jection to  the  town  tax  should  also  have  been 
sustained.  The  judgment  of  the  county 
court  will  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 
Reversed  and  remanded. 


(Xtn  Mass.  IM) 

GODMAN  et  al.  t.  BRIGHAM  et  aL 

(Supreme  Judicial   Court  of  Massachusetts. 
Suffolk.     Jan.  7,  1006.) 

WHXB— CORBTBTJOnON— OHABITABLX   BEQITKSTS 

— PBBFETUITIES— TFTM   TO   FUND— 

ACOUMUI.ATIONS— o'ausTa. 

1.  Where  a  will  devised  and  bequeathed  all 
the  residuary  estate  to  the  executors,  to  be  In- 
vested and  allowed  to  accumulate  for  a  term 
of  years,  and  then  transferred  to  a  corporation 
to  be  formed  for  charitable  purposes,  the  ex- 
ecutors took  as  trustees,  though  not  so  desig- 
nated. 

2.  The  will  created  a  charitable  trust  from 
the  time  of  probate,  end  both  legal  and  equitable 
estates  in  uie  property  vested  immediatdy  in 
the  executors  and  the  objects  of  the  charity,  re- 
spectively. 

3.  The  provision  for  accumnlation,  being  for 
a  charitable  purpose,  was  valid,  even  thongn  re- 

aulring  the  fund  to  be  held  for  a  period  beyond 
^e  time  prescribed  by  the  rule  against  per- 
petuities. 

4.  The  provisions  as  to  management  of  the 
fund  and  its  transfer  to  the  corporation  were 
mere  details  of  administration,  so  that  if  it 
should  be  impossible  to  establish  the  corpora- 
tion, the  gift  would  not  fall,  but  the  doctrine 
of  cy  pres  would  apply. 

6.  Nothii^  passed  directly  to  the  corporation, 
but  it  took  only  by  conveyance  from  the  execu- 
tors. 

Q.  The  title  to  the  accumulations  vested  in 
the  executors  and  the  benefidaries  of  the  char- 
ity, just  as  the  title  to  the  fund  did. 

Report  from  Supreme  Judicial  Court;  Snf* 
folk  County;  Lathrop,  Judge. 

Bill  t^  one  Oodman  and  others,  as  trus- 
tMS  ttDder  tbe  will  of  Petsr  B.  Brigham,  de- 


instructions  as  to  the  disposition  of  certain 
income  from,  the  trust  fund.  Case  reported. 
Decree  rendered. 

J.  Jj.  Thorndike,  for  plaintiffs.  L.  S.  Dab- 
ney,  for  defendant  Peter  Bent  Brigham  Hos- 
pital.   Chas.  A.  Snow,  for  beirs  at  law. 

KNOWLTON,  C.  J.  This  Is  a  bill  brought 
by  the  trustees  appointed  under  the  will  of 
Peter  B.  Brigham  for  Instructions  in  regard 
to  the  disposition  of  certain  income  In  tbeir 
hands,  received  under  the  fourteenth  danse 
of  the  will.   This  clause  is  as  follows: 

"All  the  rest  and  residue  of  my  property 
and  estate  of  every  kind  and  description,  real, 
personal  and  mixed,  of  which  I  sliall  die  seiz- 
ed or  possessed,  or  to  which  I  shall  be  entitled 
at  the  time  of  my  decease,  I  direct  my  execu- 
tors to  take  and  hold,  manage  and  Invest,  for 
the  term  of  twenty-five  years  from  the  time 
of  my  decease,  and  to  take  the  rents,  interest 
income  and  profits  thereof,  and  from  the  net 
income  thereof  to  appropriate  and  pay  as 
follows,  that  is  to  say:  [Then  firflow  seven 
provisions  for  the  payment  of  annuities  to 
relatives  and  friends  of  the  testator,  wltb  di- 
rections, on  the  death  of  the  annuitants,  to 
pay  specific  sums  to  ttieir  children.  If  they 
die  leaving  children.]  My  said  exectrtmra 
shall  add  the  balance  of  said  net  income,  that 
sliall  remain  aftw  making  the  payments 
aforesaid,  to  the  principal  of  my  said  estate, 
BO  that  the  same  may  be  accnmulating  for 
the  term  of  twenty-five  years  aforesaid,  and 
at  the  expiration  of  said  term  of  said  twenty- 
five  years  from  my  decease,  my  said  execu- 
tors shall  set  aside  a  sum  ot  sums  of  money, 
and  may  deposit  the  same  in  some  safe  trust 
company,  preference  being  given,  other 
things  being  equal,  to  the  Massachusetts  Hos- 
pital Life  Insurance  Company  of  said  Bos- 
ton, which  shall  be  suflicient  to  provide  for 
tlie  payment  of  such  of  the  foregoing  legades 
and  bequests.  If  any,  as  shall  then  be  unful- 
filled, or  may  provide  for  the  payment  of 
such  unpaid  legacies  and  bequests  by  the 
purchase  of  annnitleB  for  the  unpaid  legatees, 
or  otherwise,  as  my  said  ezecntors  ataall 
deem  expedient  and  after  the  payment  or 
provision  for  the  payment  as  aforesaid,  of 
all  the  foregoing  bequests  and  legacleB.  the 
unexpended  balance,  if  any,  shall  be  paid 
to  and  for  the  use  of  the  hospital  hereinafter 
provided  for." 

"Blgfatb.  At  the  expiration  at  said  term  of 
tweaty-flve  years  tKMn  the  time  of  my  de- 
cease, my  said  executors  sliall  dispose  of  said 
rest  and  residue  of  my  property  and  estate; 
and  of  all  the  Interest  and  accumulations 
which  sliall  have  accrued  thereon,  for  ttie 
purpose  of  founding  a  iMMpital  in  said  Bos- 
ton, to  be  called  the  Brigham  Hospital,  for 
the  care  of  sick  persons  In  Indigent  eircHn»> 
Stances  residing  tn  the  said  eomity  of  Suf- 
folk, la  the  foUowing  maaner,  that  la  to  say: 


Tbey  snau  procare  tne  lormanon  oi  a  corpo- 
ration to  be  called  the  Brlgham  Hospital, 
■with  suitable  provlslona  as  to  officers,  their 
po^vers  and  duties  for  control,  directicm,  con- 
duct and  administration  of  the  corporation, 
and  the  care  and  management  of  the  funds 
In  Its  charge,  and  upon  the  legal  formation 
and  organization  of  said  corporation,  my 
executors  shall  transfer  to  It  all  the  property 
and  estate  provided  for  it  as  aforesaid,  to  be 
by  It  used  and  employed  for  the  purposes 
above  declared.  And  I  give,  devise  and  be- 
queath said  rest  and  residue  of  my  properly 
and  estate  accwdingly." 

The  testator  died  on  May  24,  18T7,  leav- 
ing real  estate  valued  at  $690,000,  and  per- 
sonal estate  which  amounted  to  about  $325,- 
000,  after  payment  of  debts  and  the  legacies 
other  than  those  payable  under  the  four- 
teenth clause.  The  executors  qualified,  and 
managed  the  property  until  the  death  of  the 
last  survivor  of  them,  when  these  plaintUTs 
were  appointed  trustees  by  the  probate  court, 
and,  thus  succeeding  to  the  rights  of  their 
predecessors,  they  have  since  continued  the 
execution  of  their  trust  The  corporation 
was  formed  under  the  general  laws  in  May, 
1902,  and,  because  such  a  corporation  could 
not  hold  property  in  excess  of  $1,600,000,  St. 
1902,  p.  830,  c.  418,  was  passed  on  May  22a 
of  that  year,  which  authorized  the  corpora- 
tion to  bold  real  and  personal  estate  to  an 
amount  not  exceeding  $5,000,000.  On  May 
24,  1902,  $4,311,936.65  was  paid  to  the  corpo- 
ration by  the  trustees.  The  whole  property 
In  the  bands  of  the  corporation,  with  that 
held  by  the  trustees  to  meet  the  remaining 
payments  called  for  under  the  seven  provi- 
sions of  the  fourteenth  clause,  amounts  now 
to  more  than  $5,000,000. 

It  Is  earnestly  contended  by  the  heirs  at 
law  of  the  testator  that  the  gift  for  the  pur- 
pose of  founding  a  hospital  Is  void,  under  the 
rule  against  perpetuities.  It  therefore  be- 
comes necessary  to  ascertain  the  meaning  and 
construction  of  the  will.  This  clause  begins 
with  Instructions  to  the  executors  In  regard 
to  the  i>ossesslon,  management,  and  disposi- 
tion of  the  residue  of  the  estate,  and,  after 
proceeding  at  length  with  these  directions.  It 
ends  with  the  words,  "And  I  give,  devise  and 
bequeath  said  rest  and  residue  of  my  prop- 
erty and  estate  accordingly."  These  direc- 
tions involve  a  final  disposition  of  the  whole 
of  the  residue,  and  the  closing  words  ex- 
pressly devise  and  bequeath  It.  The  whole 
language,  considered  together,  transfers  the 
title  of  all  the  property  to  the  executors, 
cbarged  with  a  trust  in  regard  to  the  man- 
agement and  disposition  of  It  This  Involves 
the  .performance  of  duties  beyond  those 
which  belong  to  executors,  and  they  necessa- 
rily take  as  trustees,  although  the  word 
"trustee"  Is  not  used.  Oarson  v.  Carson,  6  Al- 
len, 897;  Bean  v.  Commonwealth,  186  Mass. 
848,  71  N.  B.  784;  Fay  v.  Taft,  12  Cush. 
448:  Bears  v.  Russell,  8  Gray,  86-89;  Mnl- 
72N.n.— 64 


launy  t.  maugie  Kiu.j  i«  r<i.  a.  ooo.     xav  irwn 

Is  for  charitable  uses,  and  the  Instrument 
creates,  from  the  death  of  the  testator,  a 
public  charity.  The  beneficiaries  who  are 
entitled  to  the  equitable  interest  are  sick 
persons  In  Indigent  circumstances,  residing 
In  the  county  of  Suffolk,  for  whose  care  a 
hospital  is  to  be  established.  Burbank  v. 
Burbank,  152  Mass.  254.  25  N.  B.  427.  9  L. 
B.  A.  748.  This  charitable  trust  comes  into 
existence  Immediately  on  the  probate  of  the 
will,  and  it  comprises  all  the  rest  and  residue 
of  the  estate,  except  so  much  as  Is  needed  to 
make  the  payments  called  for  In  the  seven 
provisions  above  referred  to.  Not  only  the 
legal,  but  the  equitable,  estate  vests  Imme- 
diately— the  legal  estate  in  the  trustees,  and 
the  equitable  in  that  part  of  the  public 
which  Is  to  be  benefited.  So  much  as  Is 
required  to  pay  the  annuities  and  the  simis ' 
which  are  to  go  to  the  surviving  children  of 
annuitants  is  held  under  a  private  trust,  and 
laUs  amount,  whatever  It  may  prove  to  be, 
diminishes  to  that  extent  the  amount  which 
otherwise  would  be  apprcqprlated  to  charita- 
ble uses. 

It  Is  provided  that  the  fund  shall  be  held 
and  accumulated  for  25  years  before  It  shall 
be  put  to  active  use  for  the  relief  of  the  suf- 
fering. Such  a  provision  is  not  uncommon, 
and,  even  though  the  time  for  the  accumula- 
tion may  extend  beyond  the  time  prescribed 
in  the  rule  against  perpetuities,  it  Is  not  In- 
valid. Odell  V.  Odell,  10  Allen,  1 ;  St  PauFs 
Church  V.  Attorney  General,  164  Mass.  188- 
203,  41  N.  B.  231 ;  Ould  v.  Washington  Hos- 
pital for  Foundlings,  95  U.  S.  303,  24  L.  Bd. 
450;  Ruftsell  v.  Allen,  107  V.  S.  163.  2  Sup. 
Ot  827,  27  li.  Ed.  397. 

These  and  the  other  provisions  in  regard 
to  the  management  of  the  property,  the  pay- 
ments from  the  Income  of  the  sums  due  the 
annuitants,  the  establishment  of  a  corpora- 
tion, and  the  transfer  of  the  property  to  the 
corporation,  are  all  mere  details  of  adminis- 
tration which  the  testator  saw  fit  to  pre- 
scribe, and  which  do  not  affect  the  general 
character  of  the  charitable  gift,  or  the  na- 
ture of  the  .title  created  by  the  clause  In 
question.  Nothing  passes  directly  to  the  cor- 
poration under  the  will.  It  takes  through  a 
conveyance  from  the  trustees,  made  In  the 
execution  of  their  trust  Ould  v.  Washing- 
ton Hospital  for  Foundlings,  95  IT.  S.  803-312, 
24  li.  Bd.  450;  Jones  v.  Habersham,  107  U. 
S.  174,  2  Sup.  Ct  336,  27  li.  Bd.  401 ;  Crerar 
▼.  WllUams,  145  111.  625-648,  84  N.  B.  467. 
21  li.  B.  A.  454.  The  corporation  Is  Simply 
a  part  of  the  machinery  to  be  provided  by 
the  trustees,  the  better  to  execute  the  char- 
itable purpose  of  the  testator.  If,  for  any 
reason.  It  should  be  Impossible  to  establish 
Bucb  a  corporation,  the  gift  would  not  fall, 
bat  the  court  would  apply  the  doctrine  of 
cy  pres,  and  provide  some  other  method  of 
administering  the  charity  to  accomplish  sub- 
■tantlally  the  same  result    Dorcy  t.  Kelley, 


HobBon,  150  Mass.  377,  23  N.  B.  215,  0  li.  B. 
A.  147;  Amory  t.  Attorney  Oeneral,  179 
Mass.  89,  60  N.  B.  391,  and  cases  above  dted. 

When  the  corporation  Is  established  with 
power  to  hold  the  property,  the  trnsteea 
make  a  conveyance  which  transfers  the  legal 
title  to  the  new  party,  who  takes  and  holds 
It  under  the  same  charitable  tmst  The  sub- 
stance of  the  charity  Is  a  gift  of  property  to 
be  held  and  used  for  the  care  of  sick  persons 
In  indigent  circumstances  In  a  hospital. 
That  the  hospital  Is  to  be  established  and 
maintained  by  a  corporation,  rather  than  by 
personal  trustees,  is  not  of  the  essence  of 
the  gift  Sears  v.  Chapman,  158  Mass.  400, 
88  N.  E.  604,  35  Am.  St.  Rep.  602.  All  of 
these  details  as  to  management  are  to  be  re- 
garded and  put  in  execution  so  far  as  prac- 
ticable. But  such  a  gift  Is  not  allowed  to 
fftll  If  It  becomes  Impossible  to  use  it  In  ex- 
actly the  mode  prescribed. 

The  contention  that  the  gift  Is  directly  to 
the  corporation,  limited  upon  preceding  be- 
quests to  Individuals,  and  that  it  may  not 
take  effect  until  more  than  21  years  after  the 
expiration  of  a  life  or  lives  In  being,  Is  there- 
fore not  well  founded ;  and  the  same  Is  true 
of  the  argument  that  the  gift  to  the  charity 
Is  contingent 

The  Income  and  accumulations  of  the  prop- 
erty go  with  the  corpus  of  the  fund,  so  far 
as  the  title  is  concerned.  Talnter  v.  Clark,  B 
Allen,  66-69;  Wharton  r.  Masterman  (1895) 
A.  C.  186,  192,  198.  The  legal  tiUe  to  the 
property  having  vested  in  the  trustees,  the 
title  to  Its  earnings  wes  In  them  alsa  The 
right  to  have  the  earnings,  when  they  should 
accrue,  vested  at  once  In  the  charity  on  the 
death  of  the  testator.    Any  other  doctrine 


wuiuu  reuuer  tiruriaunu  lor  acciimn  in  uun  i»- 

effectoaL  See  Odell  v.  Odell,  10  Alloi.  1. 
and  cases  there  cited.  The  expressions  in  tbe 
opinions  in  Hale  v.  Hobson,  167  Maa&  397, 
45  N.  B.  913,  and  Cronan  v.  Adams,  185  Mass, 
436,  70  N.  B.  423,  relied  on  by  tbe  heirs  at 
law,  do  not  mean  that  tbe  owner  of  a  princi- 
pal fund,  on  which  Income  subsequently  ac- 
crues, has  not  a  vested  right  to  the  Income 
from  the  beginning.  They  simply  mean  that 
the  income,  as  Income,  is  not  vested  in  pos- 
session until  it  comes  Into  existence.  See, 
also.  Safe  Deposit  &  Trust  Company  v.  Wood, 
201  Pa.  420-427,  50  Atl.  920;  Rhode  Island 
Trust  Company  v.  Noyes  (R.  I.)  58  AtL  99»- 
1005.  The  income  In  this  case,  subject  to  tha 
payments  to  be  made  from  it  under  the  seven 
provisions,  was  all  the  time  held  for  charita- 
ble uses,  as  the  principal  wa& 

Tbe  view  which  we  have  taken  of  the 
meaning  of  the  clause  In  question  makes  It 
unnecessary  to  consider  many  of  the  qaes- 
tlons  elaborately  argued  by  the  counsel  tar 
the  heirs.  These  questions  grow  out  of  an 
entirely  different  construction  of  the  lan- 
guage of  the  will. 

The  decision  of  tbe  Glrenit  Court  of  ttie 
United  States  in  another  suit  brought  by  one 
of  tbe  heirs,  and  raising  the  same  qnestloiia 
which  are  before  us,  is  In  accordance  with 
the  view  which  we  have  taken.  Brigham  t. 
Peter  Bent  Brigham  Hospital  {O.  C)  126  Fed. 
796.  This  decision  was  affirmed  by  the  CSr- 
cult  Court  of  Appeals  in  an  opinion  (Decem- 
ber 7,  1904),  which  appears  in  134  Fed.  513. 

The  plaintlflCs  are  instructed  to  pay  t»  the 
Peter  Bent  Brigham  Hospital  ttie  income  and 
interest  which  they  held  at  tha  time  of  brinc^ 
Ing  the  suit 

So  ordered. 


CONGREGATION  BETH  ISRAEL  v. 
O'CONNELL  et  al. 

(Snpreme  Judicial   Court  of  Massachusetts. 
Suffolk.     Jan.  6,  1905.) 

UTBBT  STABLES— BUTLDINa  NEAB  OEITBOH— 
CONSTBTICTION  OF  STATUTE. 

l.'A  stable  in  which  stall  room  is  leased  to 
persons  who  care  for  and  control  their  own 
horses  and  vehicles  is  not  "a  stable  for  taking 
horses  and  carriages  for  hire,"  within  Rev. 
Laws,  c  102,  $  70,  prohibiting  the  erection  of 
such  a  stable  within  200  feet  of  a  church. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty. 

Bill  by  Congregation  Betb  Israel  against 
one  O'Connell  and  others.  From  a  decree 
dismissing  the  bill,  plaintiff  appeals.  Affirm- 
ed. 

Cbas.  S.  Hill,  for  plaintiff.  Horace  O.  Al- 
len and  Harry  W.  Conant,  for  respondents. 

LORING,  J.  This  Is  a  bill  In  equity  by  a 
religions  corporation  to  enjoin  the  erection  of 
a  stable,  which  is  being  erected  without  its 
consent  within  200  feet  of  Its  church  build- 
ing, on  the  ground  that  it  is  a  stable  within 
the  second  clause  of  Rev.  Laws,  c.  102,  {  70. 
A  final  decree  was  entered,  declaring,  first, 
that  the  building  complained  of  was  "to  be 
used  as  a  stable  in  the  manner  following,  and 
not  otherwise:  To  let  in  such  building  to  any 
person  desiring  to  hire  the  same  the  right  to 
keep  a  horse  and  vehicle  therein  in  a  speci- 
fied place,  such  persons  having  the  care,  cus- 
tody, and  control  of  such  horse  and  vehicle ; 
that  said  defendants  will  not  keep,  hire,  or 
let  for  hire  any  horses  or  other  animals  in 
said  premises";  secondly,  "that  the  purpose 
for  which  the  stable  Is  to  be  built  is  not  that 
of  a  livery  stable  or  for  keeping  horses  or 
carriages  to  let  or  for  hire";  and  that  the 
bill  should  be  dismissed,  with  costs.  The 
suit  is  here  on  an  appeal  by  the  plaintiff. 

What  we  have  under  consideration  here  is 
not  the  rule,  but  an  exception  to  the  general 
rule,  as  to  building  stables  in  that  class  of 
cities  which  includes  Boston.  The  rule  is 
that  no  stable  shall  be  built  unless  licensed 
by  the  board  of  health.  Rev.  Laws,  c.  102,  f 
€9.  That  rule  has  been  complied  with  in 
the  case  at  bar.  The  exception  here  under 
consideration  is  that  buildings  shall  not  be 
erected  or  used  for  certain  kinds  of  stables 
within  200  feet  of  a  church,  without  the  con- 
sent in  writing  of  the  religious  society  or  par- 
ish worshipping  therein.  Rev.  Laws,  c.  102, 
S  70.  Under  the  general  rule  any  kind  of 
stable  may  be  licensed  to  be  built  within  a 
foot  of  a  private  dwelling  house,  or  of  a  ho- 
tel, for  example.  The  general  rule  deals  with 
the  stable  being  a  nuisance  by  reason  of  noise 
and  smell,  but  the  exception  as  to  a  stable 
within  200  feet  of  a  church  must  be  taken  to 
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to  attract  persons  who  would  be  obnoxious 
to  a  congregation  of  churchgoers.  The  plain- 
tiff relies  on  the  words  "a  stable  for  taking 
•  •  •  horses  and  carriages  for  hire." 
These  words,  as  well  as  the  exception,  were 
doubtless  taken  from  a  special  act  as  to  the 
town  of  Boston  (St  1810,  c.  124),  which  was 
under  consideration  in  Hastings  v.  Aiken,  1 
Gray,  163,  and  was  finally  repealed  by  St 
1889,  c.  88,  t  839.  There  the  words  are 
"take  in  upon  hire."  The  word  "hire"  in 
that  act  must  be  taken  to  have  its  secondary 
meaning  of  compensation  or  pay,  as  distin- 
guished from  its  more  accurate  meaning  of 
compensation  for  use,  and  that  the  words 
"take  in  upon  hire"  were  inserted  to  make 
certain  that  a  boarding  stable  was  within  the 
act.  But  the  defendants'  scheme  cannot  be 
held  to  come  within  the  prohibition  against 
taking  in  horses  for  pay.  What  the  defend- 
ants intend  to  do  is  to  let  out  their  stable, 
or  specified  parts  of  it,  to  tenants  who  take 
care  of  their  own  horses.  We  have  here, 
with  respect  to  stables,  the  familiar  distinc- 
tion between  a  tenant  and  a  lodger  in  case  of 
houses,  as  to  which  see  White  v.  Maynard, 
111  Mass.  250,  15  Am.  Rep.  28.  Even  if  it 
were  thought  that  it  would  be  as  likely  that 
persons  obnoxious  to  churchgoers  would  re- 
sort to  such  a  stable  as  the  defendants  here 
Intend  to  conduct  as  would  go  to  a  boarding 
stable  or  to  a  livery  stable,  consideration 
would  not  be  material.  Whether  that  Is  so 
or  not  so  Is  not  for  the  court  The  Legisla- 
ture has  drawn  the  line  between  stables 
where  horses  are  taken  in  for  pay  or  are  kept 
to  be  let  out  on  the  one  hand  and  all  other 
stables  on  the  other  hand.  The  only  ques- 
tion for  the  court  Is  to  determine  into  which 
class  the  stable  here  in  question  comes.  We 
are  of  opinion  that  it  comes  within  the  lat- 
ter class,  because  the  defendants  here  do  not 
propose  to  take  in  horses  for  pay,  but  to  let 
out  their  stable  in  tenements  for  rent,  the 
tenants  taking  care  of  their  own  horses. 

It  may  be  worth  while  to  point  out,  al- 
though it  does  not  affect  the  legal  merits  of 
the  case,  that  the  stable  and  church  here  in 
question  face  on  different  streets,  and  that 
it  is  only  the  back  of  the  stable  that  is  with- 
in 200  feet  of  the  back  of  the  church.  Un- 
der these  circumstances  there  does  not  seem 
to  be  in  fact  much  chance  of  the  plaintiff  con- 
gregation's suffering  from  obnoxious  persons  ' 
resorting  to  the  stable. 

As  the  decree  undertakes  to  recite  that  the 
stable  is  not  within  the  statute  because  it  is 
not  "a  livery  stable,  or  for  keeping  horses 
or  carriages  to  let  or  to  hire,"  omitting  the 
word  "take,"  the  decree  should  be  modified 
by  inserting  that  word,  and,  so  modified,  the 
decree  dismissing  the  bill  should  be  affirmed. 

So  ordered. 
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LIVINGSTONE  t.  MTJRPHX  et  aL 

(Supreme  Judicial  Court  of  MaBsachosetti. 
Berkshire.    Jan.  10,  1905.) 

BTATnTK  or  FKAUDa— FI,BA.OIRa — VOBTOAOKS— 
UISTAKK— AOBEEMENT  TO  EXEODTB— BIOBT  TO 
NEW  If OBTGAQE  —  BONA  FIDE  FUBCHABEBS— 
NOTICE— BE8ULTING  TBUST — QUnCLAIU. 

1.  The  statute  of  frauds  must  be  pleaded,  to 
be  available  as  a  defense. 

2.  Husband  and  wife  executed  a  note,  and 
^ve  a  mortgage  to  secure  it  on  land,  executing 
it  as  though  all  the  land  was  the  property  of 
the  wife  alone,  because  of  a  mutual  mistake  of 
the  parties  in  supposing  that  a  deed  to  the  wife 
of  part  of  the  land,  pursuant  to  an  execution 
sale  against  the  husband,  was  valid.  It  was  the 
understanding  of  all  parties  that  the  mortgage 
should  cover  the  husband's  interest  in  the  land. 
Held  that,  as  against  the  husband,  the  mort- 
gagee was  entitled  to  have  him  execute  a  mort- 
gage covering  his  interest  as  of  the  date  of  the 
BTOitgage  given,  but  that  he  was  not  entitled 
thereto  as  against  persons  thereafter  purchasing 
at  execution  sale  against  the  husband,  or  taking 
mortgages  and  a  deed  from  him  without  notice 
of  his  agreement  to  mortgage  his  interest  in  the 
land. 

S.  The  record  merely  showing  a  deed  on  exe- 
cution sale  to  the  wife  of  the  judgment  debtor, 
which  was  void,  and  a  mortgage  by  her  of  that 
and  other  land  owned  by  her,  m  which  the  hus- 
band joined  to  release  curtesy,  reciting  that  it 
was  to  secure  a  note  of  the  wife,  does  not  put 
subsequent  takers  on  notice  that  he  had  agreed 
to  mortgage  his  own  interest  in  fee  in  the  land 
to  secure  such  note. 

4.  There  is  not  a  resulting  trust  in  favor  of 
the  purchaser  at  execution  sale  where  the  deed 
to  her  is  void. 

5.  A  second  mortgagee  of  property  is  not  pre- 
cluded from  attacking  the  first  mortrage,  he  not 
having  at^eed  to  assume  It,  thou^  the  first 
mortgage  is  exempted  from  the  covenants  of  the 
second  mortgage. 

8.  One  purchasing  from  a  bona  fide  purchaser, 
though  himself  having  notice,  takes  the  title  of 
his  grantor. 

7.  The  grantee  for  value  In  a  quitclaim  deed 
takes  the  land  free  of  the  equitable  right,  of 
which  he  has  no  notice,  of  a  third  person  to  a 
mortgage  thereon  from  the  grantor. 

Beport  from  Superior  Court,  Berkshire 
County;-  William  Schofield,  Judge. 

Snlt  by  Sarah  P.  Livingstone  against 
James  H.  Morpby  and  others.  Case  report- 
ed for  the  determination  of  the  Supreme 
Judicial  Court  BUI  dismissed  condltloo- 
ally, 

Plngree,  Dawes  &  Burke,  for  plaintiff.  P. 
J.  Moore,  for  defendants  Murphy.  Wm.  Tur- 
tle, for  defendant  B.  P.  Wood. 


HAMMOND,  J.  This  Is  a  bill  to  reform 
a  mortgage  deed.  While  its  allegations,  espe- 
cially with  reference  to  the  existence  and 
natnre  of  tbe  agreement  luder  which  the 
mortgage  was  given,  are  somewhat  defect- 
ive, and  might  perhaps  be  held  insufficient 
as  against  a  special  demurrer,  still,  in  tbe 
absence  of  such  a  demurrer,  the  bill  may 
be  construed  as  setting  oat  in  substance 
that  there  was  an  agreement  between  the 

T  (.  Sm  Vendor  and  Furcluu>er,  voL  48;  Cent.  Dig. 
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plaintiff  on  the  one  hand  and  the  mortgage, 
Margaret  J.  Murphy,  and  her  husband,  Jamea 
H.  Murphy,  <m  the  other,  that  the  mort- 
gage should  cover  the  oitire  interest  both  of 
the  husband  and  wife  in  all  of  the  land 
therein  described ;  that  by  reason  of  a  mu- 
tual mistake  as  to  the  ownership  of  the 
northerly  part  of  the  land,  the  title  to  whidi 
part  was  la  the  husband,  and  not  in  the 
wife,  the  mortgage  does  not  in  fact  oova 
that  part,  and  therefore  it  is  not  in  accord- 
ance with  the  agreement  The  prayer  of 
the  bill  is,  in  substance,  that  the  mortgage 
be  reformed,  and  that  to  that  end  James  H. 
Murphy  be  ordered  to  execute  and  deliver  to 
the  plaintiff  a  mortgage  conveying  his  right 
in  all  the  land,  to  take  effect  -as  of  the  time 
of  the  date  of  the  plaintiff's  mortgage. 

The  bill,  with  its  amendments,  sets  ont 
tbe  names  of  various  parties  who,  since  the 
mortgage  to  the  plaintiff,  have,  elth«  as  at- 
taching creditors,  mortgagees,  or  grantees, 
become  interested  In  the  land,  and  they  are 
all  made  defendants.  At  tbe  trial,  however, 
the  only  defendants  represented  were  the 
two  Murphys  and  Wood.  Tbe  bill  has  since 
been  taken  for  confessed  against  all  the 
others. 

Tbe  defendant  James  H.  Murpliy  urges 
that  even  If  there  was  a  contract  he  was 
not  a  party  to  it  It  appears,  however,  that 
although  the  mortgage  describes  the  mort- 
gage note  as  "signed  by  the  said  Margaret 
J.  Murphy,"  it  was  In  fact  signed  by  her  and 
her  husband  Jointly,  and  hence  Ills  liability 
on  the  debt  was  the  same  as  that  of  his  frife. 
It  further  appears  that  it  was  the  under- 
standing of  all  parties  that  the  mortgage 
should  cover  his  Interest  In  the  whole  laud, 
and  that  In  pursuance  thereof  he  signed  It 
to  release  his  right  of  curtesy,  which  was 
supposed  at  that  time  to  be  all  tbe  interest 
he  had.  The  court  further  finds  that  be  was 
tlien  ready  and  willing,  and  by  implication 
agreed,  to  do  whatever  might  be  necessary 
to  give  a  valid  first  mortgage  upon  tbe  whole 
land.  Under  these  circumstances  he  must 
be  regarded  as  a  party  to  tbe  contract  so 
far,  at  least  as  concerns  his  Interest  in  tbe 
land.  Tbe  mistake  was  as  to  the  title  to 
the  northerly  lot  All  supposed  that  tbe 
wife  owned  it  whereas  it  was  in  fact  owned 
by  the  husband.  She  had  received  in  1893 
a  deed  of  it  from  a  deputy  sheriff,  made  In 
pursuance  of  an  ezecuticm  sale  against  her 
busband.  This  deed  was  supposed  by  all  par- 
ties to  be  valid,  and  to  work  a  change  in  the 
title  from  James  to  Margaret  but  it  was  in 
fact  void,  and  of  no  legal  effect  whatev». 
Stetson  V.  O'Sullivan,  8  Allen,  321.  The  mis- 
take was  mutual,  and  it  was  one  of  fact 
namely,  as  to  the  ownership  of  the  north- 
erly lot  "Private  right  of  ownership  Is  a 
matter  of  fact  It  may  be  the  result  also  of 
matter  of  law ;  but  if  parties  contract  under 
a  mutual  mistake  and  misapprehension  as 
to  tbelr  relative  and  respective  rights  the 
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be  set  aside  as  naving  proceedea  npon  a 
common  mistake.".  Lord  Westbury,  in 
Cooper  T.  Phipps,  L.  R.  2  H.  L.  148, 170.  And 
tbls  iB  so  althongh  the  mlatalce  arises  from 
an  erroneous  view  of  the  legal  elTect  of  a 
deed  in  the  chain  of  title.  Against  such  a 
mistake  equity  will  reliera  Ciooper  v. 
Pblppe,  nbl  supra;  Baker  v.  Massey,  SO 
Iowa,  399;  Griffith  r.  Towtuley,  69  Mo.  18, 
33  Ara.  Rep.  476;  Pomeroy,  Bquity,  {  849, 
and  cases  cited.  See,  also,  Canedy  v.  Marcy, 
13  Gray,  373,  377. 

The  defendant  Wood  contends  that  the 
agreement  was  within  the  statute  of  frauds. 
But  the  statute  was  not  pleaded,  nor  does 
It  appear  to  have  been  relied  npon  at  the 
trial.  Under  the  familiar  rule,  that  ground 
of  defense  must,  therefore,  be  regarded  as 
having  I)een  waived.  Nor  do  we  think  that 
the  plaintiff  Is  chargeable  with  laches.  She 
seems  to  have  moved  within  a  reasonable 
time  after  she  became  aware  of  the  mistake. 
Canedy  v.  Marcy,  ubl  supra.  The  court 
therefore  rightly  ruled  upon  the  facts  found 
that,  "as  against  the  mortgagor  and  her 
husband,  the  plaintiff,  Im&iedlately  npon  the 
execution  of  the  mortgage,  had  an  eqhity  to 
compel  them  to  execute  a  new  mortgage, 
wbich  should  be  a  first  Hen  upon  the  north- 
erly and  southerly  lots";  and  this  equity 
would  prevail  against  all  parties  who  sub- 
sequently took  with  notice. 

The  main  qjiestion  is  whether  there  was 
enough  upon  the  record  to  give  to  attaching 
creditors  and  purchasers  notice  of  this  equi- 
table right  of  the  plaintiff,  or  at  least  to 
put  them  on  their  inquiry.  It  will  be  ob- 
served that  this  was  a  right  to  have  the 
defendant  James  H.  Murphy  convey  to  her 
the  title  which  at  the  time  of  her  mortgage 
he  had  in  the  northerly  lot.  To  sustain  this 
right  it  la  not  enough  to  show  the  mutual 
mistake  as  to  ownership  of  the  lot  It  must 
further  appear  that  there  was  an  agreement 
on  the  part  of  James  to  convey  his  Interest 
In  it  Strictly  speaking,  the  bill  requests 
not  a  reformation  of  the  terms  of  the  mort- 
gage actually  given,  but  that  a  new  person 
shall  be  made  a  grantor.  It  seeks  to  com- 
pel James  to  execute  a  new  mortgage,  and 
It  cannot  be  maintained  against  him  unless 
he  originally  agreed,  in  substance,  to  convey 
his  interest  In  a  word,  the  two  essential 
facts  upon  'which  the  equitable  right  of  the 
plaintiff  rests  are,  first  ^e  mutual  mistake, 
and,  second,  the  agreement  of  James  to  con- 
vey all  his  interest  in  the  land.  With  tbls 
view  of  the  plaintiff's  case  we  proceed  to 
examine  the  records.  Margaret's  title  to 
the  northerly  lot  rests  upon  the  deed  of 
Deputy  Sheriff  Wood  (not  the  defendant 
Wood)  to  ber,  dated  November  7,  1893.  The 
deed  recites  that  the  consideration — $745— 
was  paid  by  her,  and  It  purports  to  convey 
to  her  the  interest  of  her  husband,  James, 
In  the  northerly  lot    The  next  conveyance 


aeienaant  wood  on  February  2Z,  itflM.  one 
Is  the  sole  grantor  named  at  the  beginning 
of  the  mortgage,  but  after  the  condition  the 
husband  substantlally  Joins  therein;  and 
there  is  a  statement  at  the  end  of  tlie  de- 
scription that  the  land  is  the  same  con- 
veyed to  Margaret  by  the  above-mentioned 
deed  of  the  deputy  sheriff.  Of  this  mort- 
gage and  its  recitals  the  defendant  Wood  of 
course  had  actual  notice,  because  he  was  the 
mortgagee,  but  inasmuch  as  it  had  been 
discharged,  and  no  oae  claims  under  it  the 
record  is  not  constructive  notice  to  the  other 
defendants  of  the  redtala  therein  contained. 
Next  comes  the  plaintiflTs  mortgage.  Mar- 
garet is  the  sole  grantor,  while  James  just 
before  the  in  testimonium  clause  releases  all 
rl^t  of  curtesy.  Although,  as  above  stated, 
ttie  mor4;age  note  was  actually  signed  both 
by  Margaret  and  James,  still  that  fact  does 
not  apiiear  in  the  mortgage.  On  the  con- 
trary, the  note  is  therein  described  as  signed 
"by  the  said  Margaret  J.  Mmrphy."  Up  to 
this  time  the  record  only  shows  at  the  most 
that  Margaret  received  from  the  deputy  sher- 
iff a  deed  of  the  lot  in  question,  for-  which 
she  seems  to  have  paid  a  valuable  considera- 
tion ;  that  from  that  time  to  the  time  of  the 
plaintUCs  mortgage  both  Margaret  and 
Jatnes  acted  as  if  the  title  to  that  lot  was 
lu  Margaret  and  that  the  plaintiff.  In  tak- 
ing ber  mortgage,  seems  to  have  acted  upon 
the  same  view.  But  that  is  not  enough 
to  put  attaching  creditors  and  subsequent 
purchasers  upon  their  Inquiry.  This  is  not 
the  case  where  the  record  by  fair  implica- 
tion refers  to  an  unrecorded  deed,  as  in 
cases  like  George  v.  Kent,  7  Allen,  16,  nor 
whiec'e  one  of  the  parties  is  declared  to  be 
acting  in  a  representative  capacity,  as  in 
cases  like  Hayward  v.  Cain,  110  Mass.  273. 
The  plalntifTs  mortgage  proceeded  ujwn  the. 
theory  that  Margaret  oWned  the  lot  in  her 
own  right  So  far  as  shown  by  the  record, 
the  loan  was  made  to  and  the  note  was 
signed  by  Margaret  alone.  The  most  natural 
inference  would  be  that  the  only  parties  to 
the  contract  for  the  loan  were  Margaret  and 
the  plaintiff,  and  that  the  plaintiff  was  con- 
tent to  rely  upon  Margaret's  title  for  secur- 
ity; that,  neither  as  a  party  to  the  con- 
tract nor  as  the  owner  of  the  fee,  was  James 
concerned  in  the  trailsaction,  and  that  the 
only  thing  he  was  expected  to  do  was  to  re- 
lease curtesy.  There  is  nothing  on  record 
to  show  that  he  acte4  even  as  the  agent  of 
Margaret,  or  that  he  was  in  any  way  con- 
cerned in  the  transaction  except  to  do  what 
he  did,  namely,  release  his  curtesy.  It  Is 
going  too  far  to  say  that  the  simple  fact 
that  a  husband  releases  his  curtesy  in  the 
land  described  in  a  mortgage  by  his  wife 
purporting  to  convey  the  land  as  hers  is  no- 
tice that  he  has  agreed  to  convey  his  own 
interwt  in  the  fee  if  it  should  turn  out  that 
he  and  not  she  is  the  owner.     No  notice. 
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a  person  on  Inquiry. 

It  Is  urged  by  the  plaintlS  that  the  recital 
In  the  deed  from  the  deputy  sheriff  to  Mar- 
garet that  the  consideration  was  paid  by  her 
gives  notice  of  «  resulting  trust,  vrlthln  the 
doctrine  recognized  In  Hayward  v.  Cain,  ubl 
supra.  But  that  doctrine  is  applicable  only 
where  the  legal  title  Is  conveyed  by  the  deed. 
The  equitable  title  is  attached  to  such  legal 
title;  and,  where  the  deed  is  void,  of  con):«e 
the  doctrine  is  not  applicable.  Margaret  sim- 
ply paid  a  claim  of  one  of  her  husband's 
creditors,  but  that  did  not  give  her  a  result- 
ing trust  in  the  land. 

Nor  Is  there  anything  In  either  of  the  two 
subsequent  mortgages  to  the  defendant  Wood 
to  show  that  the  plalntlfTs  mortgage  was  not 
exactly  what  she  was  entitled  to  have  under 
her  contract  While  it  la  true  that  the  plaln- 
tilTs  mortgage  is  exempted  from  the  cove- 
nants contained  in  each  of  these  two  mort- 
gages, still  there  Is  no  agreement  on  the  part 
of  Wood  to  assume  it,  and  there  is  nothing 
to  estop  him  from  oonteeting  Its  validity  as 
against  the  bolder  of  it.  Weed  Sewing  Ma- 
chine Co.  V.  Emerson,  115  Mass.  554. 

We  do  not  understand  that  the  plaintiff 
now  contends  that  the  instrument  of  release 
executed  by  the  defendant  Wood  of  the  date 
of  Jane  16,  1898,  had  any  other  legal  effect 
than  tdmply  to  discharge  the  mortgage  given 
to  him  as  above  stated  on  February  22,  1894. 

It  follows  from  what  has  been  said  that 
the  plaintiff's  equity  cannot  prevail  except 
as  against  persons  who  took  their  title  with 
notice  other  than  that  contained  in  the  rec- 
ord. Applying  tills  principle  to  the  facts,  it 
is  clear  that  It  cannot  prevail  as  against  the 
two  mortgages  held  by  Wood.  Nor  can  it 
prevail  6ver  the  execution  sale  to  the  Third 
National  Bank,  since  it  is  not  proved  that 
either  the  attaching  creditor.  White,  or  the 
bank  had  notice.  Although  Wood  had  notice 
when  he  purchased  from  the  bank,  still  he 
took  the  title  the  bank  had.  As  to  all  the  oth- 
er defendants  who  have  not  seen  fit  to  con- 
test, except  Renfrew,  we  think  that  the  plaln- 
tlflTs  equity  should  prevail.  So  far  as  re- 
spects the  deed  to  Renfrew,  we  have  had 
some  difficulty  as  to  the  true  effect  of  the  re- 
port The  deed  seems  to  have  been  given 
after  "it  was  whispered  In  Plttsfleld  that 
there  was  a  flaw  in  the  plaintiff's  title."  No 
copy  of  it  is  before  us.  It  was  given  by 
James  H.  Murphy,  but  It  does  not  iu)pear 
whether  there  was  any  release  of  dower  by 
his  wife.  It  was  a  quitclaim  deed.  No  find- 
ing is  made  as  to  whether  Renfrew  had  notice 
of  the  plaintiff's  equitable  right  A  deed  un- 
der seal,  however,  Imports  a  consideration, 
and  a  quitclaim  deed  in  the  ordinary  form 
would  have  been  sufficient  to  convey  the  title 
to  Renfrew  free  from  the  equitable  right  of 
the  plaintiff,  if  he  was  a  purchaser  for  valu- 
able consideration  without  notice  (Rev.  Laws, 
C  127,  {  2>;  and  the  burden  of  proving  notice 
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frew.  Still,  as  in  the  case  of  his  purcbaae 
from  the  bank,  he  would  take  the  title  bis 
grantor  had.  The  bill  was  not  taken  pro  con- 
fesso  against  Renfrew  until  long  after  the 
deed  from  him  to  Wood,  and,  in  any  event 
Wood's  rights  are  not  affected  by  this  order. 
After  tha  original  hearing,  and  after  the 
court  had  filed  a  memorandum  of  its  findings, 
the  plaintiff  moved  to  amend  the  bill  by  add- 
ing the  following:  "In  the  event  of  the  court 
finding  that  the  plaintiff  is  not  entitled  to 
have  her  said  mortgage  reformed  as  against 
the  owners  of  the  said  Wood  mortgages  and 
of  the  title  under  the  said  execution  sale,  tbe 
plaintiff  offers  to  pay  sticb  amount  as  is  found 
due  for  redemption.  And  the  plaintiff  prays 
that  in  such  case  the  court  will  determine 
the  amount  due  for  redemption  from  said 
mortgages  and  said  execution  sale,  and  that 
the  plaintiff  be  allowed  to  redeem  by  paying 
such  amount"  The  proposed  amendment  was 
opposed  by  Wood  and  was  disallowed  by  tbe 
court  upon  the  ground  that  under  tbe  facts 
found  by  tbe  court  the  "plaintiff  has  no  right 
of  redemption  which  extends  or  applies  to 
tbe  northerly  lot"  The  court  then  ordered 
tbe  bill  to  be  dismissed,  and  by  consent  of 
parties  reported  the  cause  for  tbe  determina- 
tion of  this  court  upon  certain  reservations, 
tbe  first  of  which  was  that  "if,  upon  tbe 
•  *  •  facts"  reported  by  the  court,  **the 
order  dismissing  the  bill  was  right  and  if 
upon  those  facts  the  plaintiff  is  not  entitled 
to  redeem,  the  order  is  to  be  affirmed,  and  a 
decree  prepared  and  entered  dismissing  tlie 
bill."  In  view  of  the  state  of  the  record  with 
reference  to  the  Renfrew  deed,  we  think  that 
the  order  dismissing  the  bill  was  right,  be- 
cause all  the  title  of  James  H.  Murphy  in  the 
property  seems  to  have  passed  to  Renfirew 
free  from  the  plaintiff's  equitable  right  and 
hence  a  conveyance  from  James  to  the  plain- 
tiff would  be  of  no  avail.  And  for  tbe  same 
reason  she  is  not  entitled  to  a  decree  allow- 
ing her  to  redeem.  But  it  may  be  remarked 
that  there  was  no  need  of  the  proitosed 
amendment  All  tbe  parties  were  before  tbe 
court  and  their  rlghtsv  both  as  to  priority  of 
title  and  of  redemption,  could  have  been  set- 
tled by  tbe  decree  upon  the  bill  as  It  now 
stands.  Tbe  fact  that  more  than  a  year  bas 
expired  since  the  execution  sale  is  of  no  con- 
sequence, since  the  bill  was  brought  within 
the  year.  The  result  is  tbat  upon  the  report 
as  It  stands  the  bill  should  be  dismissed. 
But,  Inasmuch  as  there  is  quite  a  large  in- 
terest in  tbe  property  to  which,  but  for  tlie 
deed  to  Renfrew,  the  equitable  right  of  tbe 
plaintiff  would  attach,  and  there  bas  been  no 
actual  finding  as  to  whether  be  did  have  no- 
tice in  fact  or  was  a  purchaser  for  value,  we 
are  disposed,  in  view  of  the  manifest  equity 
of  the  plalntifT's  case,  to  allow  the  plaintiff  to 
make  an  application  to  tbe  trial  court  to  have 
the  case  reopened  and  the  r^x)rt  amended 
so  as  to  contain  a  finding  upon  those  points. 
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Dnleas  rach  an  application  be  made  and  al- 
lowed witbln  60  days  the  bUl  is  to  be  dis- 
missed. If  the  report  be  so  amended,  then 
there  Is  to  be  a  farther  bearing.  If  necessary, 
upon  the  report  as  amended;  such  bearing 
to  be  only  upon  the  question  of  the  effect  of 
^e  deed  to  Renfrew  upon  the  rishts  of  the 
plaintiff. 
So  ordered. 


(187  Mass.  126) 

McREA  T.  HOOD  RUBBER  Oa 

(Supreme  Judicial  Conrt  of  Massachusetts. 
Sufeolk.    Jan.  16,  1905.) 

iKjtTBiKs  TO  xiipi/)tA— NBauQENCE— nnxow 

SIBTANTS— BXCLTJSION    OF    KVIDKNCK. 

1.  In  an  action  for  injuries  to  an  employe,  evi- 
dence held  insufficient  to  show  negligence  of  de- 
fendant 

2.  Where  the  slippery  condition  of  the  floor 
in  a  rubber  factory,  causing  plalntiS's  injury, 
resnlted  from  the  spilling  of  rubber  cement  by  a 
fellow  workman,  without  negligence  by  the  em- 
ployer, plaintiff  cannot  recover  for  the  injury. 

3.  In  an  action  by  an  employs  of  a  rubber  fac- 
tory for  injuries  resulting  from  the  slippery 
condition  of  the  floor,  eyldence  as  to  appliances 
once  furnished  to  prevent  the  floor  from  becom- 
ing slippery  was  immaterial. 

Exceptions  from  Superior  Conrt,  Snffolk 
County. 

Action  for  personal  Injnrles  by  Henry  A. 
HcRea  against  the  Hood  Rubber  Company. 
To  a  judgment  on  a  verdict  directed  for 
defendant,  plaintiff  brings  exceptions.  Ex- 
ceptions overruled. 

The  plaintiff  testified  substantially  as  fol- 
lows: That  be  was  a  rubber-boot  maker, 
and  had  worked  for  the  defendant  as  Bncb 
at  its  factory  for  about  15  months  prior  to 
the  accident.  That  on  the  morning  of  Sep- 
tember 11,  1902,  at  10  minutes  before  8 
o'clock,  he  was  walking  from  bis  bench  in 
said  factory  to  a  certain  chute,  carrying  in 
his  arms  11  pairs  of  men's  rubber  boots, 
weighing  between  50  and  60  pounds;  It  be- 
ing bis  duty  each  morning  to  take  from  his 
bench  the  boots  upon  which  he  had  worked 
the  prerions  day,  and  carry  them  to  this 
cbnte,  by  which  they  w«e  carried  to  lower 
floors  of  the  factory.  The  plaintiff  worked 
at  a  bench  some  50  feet  from  this  chute, 
and  was  obliged  to  traverse  various  aisles 
and  passageways  in  his  Jonmey  with  the 
boots.  The  chute  was  sttnated  near  the 
end  of  an  8-foot  passageway  running  be- 
tweea  a  main  aisle  and  another  aisle,  and 
perpendicular  to  the  main  aisle.  On  the  left 
band  side  of  this  8-foot  passageway,  as  the 
plaintiff  was  facing  when  the  accident  hap- 
pened, were  placed  two  tanks  containing  rub- 
ber cement,  and  just  beyond  these  two  tanks 
was  the  cbnte  spoken  of.  These  tanks  were 
barrel-shaped,  from  2^  feet  to  8  feet  In 
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diameter,  and  from  3^  to  4  feet  bigb.  They 
were  set  on  a  platform  abont  15  inches  from 
the  floor.  The  width  of  the  passageway  be- 
tween the  two  tanks  and  the  bench  on  the 
oi^oslte  side  of  the  passageway  was  from 
2  to  2^  feet  The  plaintiff,  Just  before  en- 
tering the  passageway  where  the  tanks  and 
chute  were  situated,  was  obliged  to  cross 
a  broad  aisle,  upon  which  large  iron  trucks, 
which  were  pushed  by  hand,  were  run  upon 
an  iron  track.  Upon  the  moving  in  ques- 
tion the  plaintiff  was  carrying  the  boots,  as 
nsual,  over  the  usual  and  sbortest  ronte 
from  Ills  bench,  and  bad  crossed  the  main 
aisle  upion  which  the  trucks  were  run,  bad 
entered  the  passageway  where  the  two  tanks 
and  chute  were,  had  taken  one  step  on  this 
passageway,  bringing  him  near  the  first  of 
the  two  cement  tanks,  when  he  slipped  and 
fell,  breaking  his  leg,  and  suffering  the  in- 
juries for  which  he  seeks  to  recover  damages 
in  this  action.  The  plaintiff  testified  further 
that  he  bad  worked  on  rubber  cement  for 
about  eight  years  prior  to  the  accident;  that 
he  had  had  experience  in  mixing  cement,  and 
bad  observed  its  bebavlor  when  spilt  upon 
floors,  benches,  etc.;  that  aft»  the  accident 
he  sat  upon  the  floor  for  some  minutes, 
before  he  was  removed,  and  he  noticed  the 
place  on  the  floor  where  he  slipped,  and  its 
surronndings;  that  the  floor  In  front  of  and 
near  the  first  tank  was  covered  with  thin 
robber  cement;  that  the  space  on  the  floor  so 
corered  with  cement  was  about  3  feet  square; 
that  the  cement  is  what  is  known  as  thin, 
dry-heat  cement,  used  by  arctic  makers,  and 
that  he  bad  used  such  cement  frequently  in 
Ills  work,  and  was  familiar  with  its  behavior 
when  spQt  or  poured  upon  a  floor  and  ex- 
posed to  the  air;  that  he  had  seen  cement 
spilled  60  times,  perhaps,  at  the  Hood  Rubber 
Company;  that  the  cement  on  the  floor  was 
about  one-sixteenth  of  an  inch  in  thickness 
here,  and  that  the  cement  had  begun  to 
thicken;  and  that,  in  bis  opinion,  it  had  been 
on  the  floor  20  minutes.  He  further  testi- 
fled  that  rubber  cement  is  made  np  of  naph- 
tha, rubber,  and  litharge,  and,  when  placed 
upon  a  floor  or  smooth  surface,  is  very  slip- 
pery. He  further  testifled  that  there  was 
another  way  to  go,  but  that  he  had  almost 
invariably,  since  entering  this  shop,  15 
months  previous  to  the  accident,  gone  over 
this  same  route  with  his  boots,  and  that  he 
had  almost  always  seen  a  man,  whose  name 
he  did  not  know,  and  whom  he  took  to  be 
an  Armenian,  engaged  at  work  about  these 
cement  tanks,  cleaning  them,  drawing  ce- 
ment, and  cleaning  the  floor  of  the  passage- 
way, and  that  the  Armenian  was  not  near 
the  tanks  at  the  time  of  the  accident,  and 
tliat  no  one  was  near  the  tanks  or  in  the 
passageway.  The  light  was  good.  Tbe 
place  wh««  he  fell  was  10  or  12  feet  from 
the  windows.  Tbe  arctic  makws  always  got 
their  cement  in  the  morning,  from  6:80  to 
7:30. 
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Ricbard  W.  Pearce  testified  that  he  bad 
been  tbe  foreman  in  charge  of  the  making 
department  of  the  defendant's  factory  for 
five  years  previons  to  May  24, 1902,  at  which 
time  be  left  the  defendant's  employ;  that 
be  was  in  charge  of  tbe  room  where  the 
plaintiff  worked;  that  he  hired  and  dischar- 
ged the  help;  that  he  had  hired  the  plain- 
tiff; that  during  the  time  be  was  in  the 
defendant's  employ  he  had  directed  two  men 
to  bring  up  the  cement  tanks  filled  each 
morning,  and  to  replenish  them  when  empty; 
that  he  did  not  know  the  names  of  these 
men;  that  one  of  them  (an  Armenian),  at 
the  time  the  witness  left  the  defendant's 
employ,  and  for  some  time  hitherto,  had 
each  morning,  by  order  of  the  witness,  help- 
ed the  arctic  makers  draw  the  cement  from 
this  particular  tank,  near  which  the  plaintiff 
fell,  and  that  It  was  tiie  daty  of  this  Ar- 
menian, in  accordance  with  orders  receiv- 
ed from  the  witness,  to  keep  the  tanks  dean, 
and  also  to  keep  tbe  floors  near  tbe  cement 
tanks  clean  and  free  from  cement;  and 
that  he  bad  directed  this  Armenian  to  re- 
main by  tills  tank  every  morning  from  half 
past  6  till  8  o'clock.  On  cross-examination 
he  stated  that  thin  cement.  If  spilled,  will 
flow  In  all  directions. 

John  E.  Bradley,  called  by  the  plaintiff, 
testified  that  be  was  the  foreman  of  the 
making  department  of  the  defendant;  that 
he  had  held  this  position  from  June  1,  1002; 
that  he  saw  the  plaintiff  lying  on  the  floor 
of  the  factory  a  few  minutes  after  the  acci- 
dent— It  might  hare  been  7:45.  He  further 
testified  that  when  he  became  foreman,  on 
Jnne  1,  1902,  be  found  certain  men  bringing 
up  the  cement  in  the  tanks,  and  taking  gen- 
eral charge  of  the  cement  in  his  department, 
and  that  prior  to  the  accident  he  gave  these 
men  no  farther  InstmctlonB  as  to  what  to  do, 
except  that  he  told  them  to  dean  things  up; 
and  that  tbe  same  men  were  In  ctiarge  of  tbe 
cement  In  his  department  on  the  day  of  the 
accident  as  were  there  when  be  became  fore- 
man of  the  department  Thin  cement  Is  of 
about  the  consistency  ot  water,  and  dries 


very  quickly.  It  Is  slippery  when  wet,  but 
when  dry  Is  tbe  opposite. 

One  Brewster,  an  employs  of  the  defend- 
ant, called  by  the  plaintiff,  testified  on  cross- 
examination  that  the  arctic  makers  draw 
from  7  to  7:45  a.  m.  He  further  said  that  he 
was  familiar  with  thin  cement  When  wet 
it  is  slippery,  but  when  dry  It  Is  not  It 
dries  as  soon  as  the  naphtha  dries.  He  also 
testified  that  there  were  two  tanks  holding 
cement;  the  one  nearest  the  broad  aisle 
holding  thick  cement  and  tbe  one  furthest 
from  the  Ixoad  aisle  holding  arctic  cement 

Ricbard  W.  Pearce,  one  of  the  plaintifTs 
witnesses,  testified  that  he  was  tbe  foreman 
of  tbe  department  where  the  plaintiff  worked 
up  to  June  1,  1902,  and  that  he  had  given 
certain  instructions  to  a  man  in  regard  to 
the  cement  tanks,  and  in  regard  to  tbe  clean- 
ing of  the  floors  near  tbe  tanks.  Tbe  wit- 
ness was  then  asked  in  direct  examination: 
"What  if  <ui7i  appliances  were  furnished 
this  man  with  which  to  keep  tbe  floors  from 
becoming  slippery?'  This  question  was  ob- 
jected to  by  the  defendant  &ncl  "^^^  exclud- 
ed by  the  court  and  tlie  plaintiff  duly  except- 
ed. It  was  the  purpose  of  the  plaintiff,  in 
asking  this  question,  to  show  that  sand  and 
burlap  were  furnished  this  employ^,  to  he 
used  tqion  tbe  floors,  to  keep  them  from  be- 
coming slippery  by  reason  of  cement  getting 
upon  them. 

The  jury,  by  order  of  tbe  court,  returned 
a  verdict  for  the  defendant  and  the  plaintiff, 
being  aggrieved  thereby,  and  by  the  refusal 
of  tbe  court  to  admit  the  evidence  which  he 
sought  to  have  admitted,  brings  exceptions. 

H.  H.  Folsom,  for  plaintiff.  John  &  Jas.  A. 
Lowell,  for  defendant 

PER  CURIAM.  There  was  no  evidence  of 
negligence  on  tbe  part  of  tbe  defendant  If 
tbe  condition  of  the  floor  was  due  tar  the  neg- 
ligence of  any  one,  it  was  that  of  a  fellow 
servant  of  the  plaintiff,  tor  whose  acts  the 
defendant  Is  not  liable  to  the  plaintiff. 

The  evidence  offered  and  exduded  was  Im- 
material. 
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<U7  Man.  S2g) 
BATES  V.  BOSTON  ELEVATED  R.  CO. 

et  al. 

(Supreme  Jodicial  Court  of  Massachusetts. 

Suffolk.     Jan.  17,  1905.) 

naNENT  DOMAIR— INJXTBT  TO  I^ND— OOICPXII- 
RATION— PA.BTIXS  INTEBESTBD— MOBIGAQMeS— 
PB10MTIK8— BIGHT  TO  BEACH  rUND— ErFEOT 
or  rOBECLOBUBB  —  SIOHT  or  BEDEUPTION  -~ 
JUDOICCHTS— BBS  adjudioata. 

1.  Under  St.  1884,  p.  761,  c.  548,  as  amend- 
«d  by  St.  1887,  p.  *aS,  c  600,  providing  for 
compensation  for  injuries  done  to  land  bj  the 
location,  construction,  and  operation  of  an  ele- 
vated railway,  and  specifically  providing  that  a 
petition  for  compensation  may  be  filed  by  a  per- 
son entitled  thereto  at  any  time  within  three 
years  after  the  construction  of  the  railway  up- 
on or  in  front  of  his  premises,  the  date  of  the 
bMinning  of  the  physical  construction  of  the 
railway  upon  or  in  front  of  the  premises  in  re- 
spect to  which  compensation  is  claimed  is  the 
date  to  be  taken  in  determining  what  persons 
are  entitled  to  compensation  for  injury  to  the 
land. 

2.  A  third  mortgagee  is  a  mortgagee  within  St. 
1884,  p.  764,  c.  548,  S  8,  providing  for  the  com- 
pensation of  lessees  and  mortgagees  having  an 
estate  In  premises  abutting  on  an  elevated  rail- 
way. 

8.  Where  land  taken  or  otherwise  affected  by 
the  exercise  of  the  power  of  eminent  domain  is 
subject  to  a  mortgage  when  the  compensation 
therefor  becomes  due,  the  compensation,  in  the 
absence  of  statate,  is,  at  law,  the  property  of 
the  mortgagor ;  but  in  equity  the  mortgagee  can 
follow  the  land  taken,  and  subject  the  compen- 
sation fund  to  a  lien  for  the  payment  of  the 
mortmge  debt  due  him. 

4.  St.  1865,  p.  666,  c.  247,  gives  a  court  of 
law,  in  which  a  petition  for  compensation  for 
land  taken  for  railroad  purposes  is  pending.  Ju- 
risdiction to  administer  the  mortgagee's  equita- 
ble rigbt  to  a  lien  on  the  compensation  fund. 
St.  1^1,  p.  426,  c.  110,  extends  the  provisions 
of  the  act  of  1855  to  all  cases  of  mortgaged  land 
taken  for  public  nses.  St  1894,  p.  764,  c.  548, 
§  8,  entitles  mortgagees  to  compensation  for  the 
construction  of  an  elevated  railway  in  the  street 
on  which  the  premises  abut.  Held,  that  the 
last-named  act  did  not  give  the  mortgagees  oth- 
er rights  than  those  eiven  by  the  previous  stat- 
utes, but  merely  put  beyond  question  their  right 
to  compensation  in  the  manner  provided  by  such 
statutes  in  a  case  where  the  land  was  not  ac- 
tually taken  for  a  public  use,  but  was  damaged. 

&.  Where  part  of  a  parcel  of  land  covered  by 
*  mortgage  is  taken  for  public  uses,  nothing  re- 
mains subject  to  the  mortgage  except  the  land 
not  taken,  and  that  only  can  be  sold  on  a  fore- 
closare  of  the  mortgage;  and  the  right  of  the 
mortga^  to  reach  the  compensation  fund  is 
an  eauitable  right,  distinct  from  his  rights  un- 
der the  mortgage  on  the  remaining  land. 

6.  Land  abutting  on  an  elevated  railroad  was 
•nbject  to  first,  second,  and  third  mortgages. 
Petitions  for  compensation  for  the  injoij  done 
were  brought  under  St.  1894,  p.  761.  c.  648,  as 
amended  by  St  1897,  p.  498,  c.  600,  by  cerUln 
of  the  parties  interested.  Thereafter  the  sec- 
ond mortgage  was  foreclosed,  and  the  debt  paid 
by  the  proceeds  of  the  sale.  Held  that  while 
the  land  itself  was  no  longer  subject  to  redemp- 
tion by  the  third  mortgagee,  the  foreclosure  sale 
nnder  the  second  mortgage  did  not  affect  the 
third  mortgagee's  rights  in  the  compensation 
fund,  the  right  to  reclaim  which  was  entirely 
distinct  from  the  right  to  redeem  the  land  Itself 
and  was  not  foreclosed  by  the  foreclosure  of  the 
mortgage  on  the  land,  so  that  the  third  mortga- 
tee  could  redeem  the  fund  and  apply  it  to  the 
satisfaction  of  his  lien  merely  by  paying  oit  the 
first  mortgage. 


7.  TTnder  Rev.  Laws,  e.  48,  |  114,  and  diap- 
ter  111,  H  112,  113.  providing  for  proceedings 
to  determine  the  compensation  of  mortgagors 
and  mortgagees  of  land  taken  for  railroad  pur- 
poses, and  authorising  the  rendition  of  Judg- 
ment apportioning  the  damages  assessed  among 
the  ▼arions  mortgagees  according  to  the  prior- 
ity of  their  mortgages,  the  court  has  no  ^iuris- 
diction  to  inquire  into  and  adjust  the  equitable 
rights  existing  between  the  various  mortgagees 
wnere  the  mortgage  debts  are  secured  by  liens 
on  other  funds. 

8.  Land  subject  to  mortgages  of  varying  pri- 
orities was  damaged  by  the  construction  of  an 
elevated  railroad  in  the  abutting  street.  Peti- 
tions under  Rev.  Laws,  c.  48,  {  114,  and  chapter 
111,  {§  112,  113,  were  filed  by  cerUin  mort- 
gagees to  procure  an  assessment  and  apportion- 
ment of  damages.  The  second  morteage  was 
foreclosed,  and  the  third  mortgagee,  who  was  a 
party  to  the  proceedings  for  damages,  thereupon 
brought  a  bill  to  compel  the  first  mortgagees  to 
resort  to  the  land  before  resorting  to  the  com- 
pensation fund,  or  to  be  permitted  to  redeem  the 
first  mortgages  and  be  subrogated  to  their  lien. 
Held,  that  the  rights  of  the  third  mortgagee 
were  preserved  by  the  pendency  of  the  equity 
suit,  and  were  not  concluded  by  judgment  in  fa- 
vor of  the  first  mortgagees  In  the  damage  pro- 
ceedings, which  did  not  and  could  not  take  mto 
consideration  the  equities  of  the  parties,  aside 
from  the  bare  question  of  priorities,  and  the 
application  of  the  compensation  fund  to  the  first 
mortgagees  pending  the  determination  of  the 
equity  suit  was  unauthorized,  and  was  no  pro- 
tection against  such  suit. 

9.  Where  land  subject  to  first,  second,  and 
third  mortgages  was  damaged  by  the  construc- 
tion of  an  elevated  railway,  and,  the  second 
mortgage  being  foreclosed  and  satisfied  b^  a  sale 
of  the  property,  compensation  was  obtained  for 
the  damage  done,  the  burden  of  satisfying  the 
first  mortgages  should  be  apportioned  between 
the  land  ana  the  compensation  fund,  proportion- 
ally-to  the  value  of  the  land,  subject  to  the  in- 
jury done  by  the  elevated  railway,  free  Df  In- 
cumbrances, and  the  amount  of  compensation 
found  due  for  the  injury. 

Case  reserved  from  Superior  Court,  Suffolk 
County. 

Bill  In  equity  by  one  Bates  against  tbe 
Boston  Elevated  Railroad  Company  and  oth- 
ers. In  the  superior  court  the  case  was  re- 
served for  the  Supreme  Judicial  Court  De- 
cree ordered. 

BenJ.  B.  Bates  and  Jas.  D.  Colt,  for  plain- 
tiff, li.  S.  Dabney  and  B.  M.  Parlcer,  for 
defendants  Rlchd.  T.  Parker  et  al.  Jas.  R 
Dunbar,  Henry  M.  Williams,  Harrison  M 
Davis,  and  Harvey  H.  Baker,  for  defendant* 
Francis  Peabody  et  al.  Elder  ft  Whitman, 
Frank  E.  Bradbury,  and  H.  Ware  Bammn, 
tor  other  defendants. 


L0RIN6,  J.  The  plaintiff  In  tbls  bill  in 
equity  held  a  third  mortgage  on  four  lots  of 
land,  In  respect  of  which  compensation  was 
due  under  St  1894,  p.  761,  c.  548,  and  St 
1897,  p.  498,  c.  500,  for  Injury  done  to  it  by 
tbe  location,  construction,  maintenance,  and 
operation  of  the  elevated  railway.  There 
were  four  first  mortgages — one  upon  each  of 
four  lots  which  made  up  the  estate  covered 
by  the  plaintiff's  mortgage.  As  matter  of 
convenience,  these  will  be  spoken  of  as  the 
first  mortgages.    After  petitions  for  compen- 
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tbree  flnt  mortgagees,  the  second  mortgage 
was  foreclosed.  Thereupon  this  bill  was 
brought  to  have  the  first  mortgagees  directed 
to  oiforce  payment  of  the  amounts  severally 
due  them  out  of  the  land  before  resorting  to 
the  compensation  due,  or,  if  they  were  allow- 
ed to  resort  to  the  compensation  fund,  the 
plaintiff  might  be  subrogated  to  the  lien  of 
the  Drst  mortgages,  which  at  the  trial  the 
plaintiff  offered  to  redeem.  It  appeared  at 
the  hearing  that,  after  the  bill  now  before  na 
was  brought,  the  petitions  for  compensation 
came  on  for  trial;  that  a  verdict  was  ren- 
dered by  agreement  fOr  $17,600,  aa  the  dam- 
ages to  the  mortgaged  premises  as  a  whole; 
and  that  judgments  were  entered  directing 
14,875  to  be  paid  to  each  of  the  four  first 
mortgagees.  It  also  appeared  that  the  Judg- 
ments had  been  paid.  It  was  agreed  that  the 
value  of  the  premises  before  the  constmctlon 
of  the  elevated  failway  was  begun  exceeded 
the  amount  of  the  first  and  second  mortgages, 
and  that  at  the  time  of  the  foreclosure  of  the 
second  mortgage  "the  rental  value  of  said 
premises  had  been  greatly  decreased,  and  the 
rentals  of  said  premises,  if  fully  occupied, 
then  amounted  approximately  to  the  sum  of 
16,960  per  year,  and  the  yearly  expenses,  in- 
clndlng  Interest  on  the  mortgages  underlying 
the  plaintiff's,  amounted  approximately  to 
$7,200.  These  facts  were  then  known  to  the 
plaintiff,  and  influenced  him  in  deciding  not 
to  bid  in  the  property,  although  present  at 
the  sale,  and  of  sufficient  ability  to  have  'pur- 
chased the  property,  had  he  thought- It  ad- 
visable so  to  do."  The  case  la  here  on  a 
reservation  made  by  the  superior  court. 

The  first  defense  set  up  is  that  the  mort- 
gage to  the  plaintiff  was  made  after  the  date 
when  the  right  to  compensation  accrued,  and 
for  that  reason  he  has  no  claim  on  that  fund 
for  Injury  to  the  land  described  in  the  bllL 
The  qnestlon  of  the  date  when  the  right  to 
compensation  accrues  under  St  1894,  p.  761, 
C  648,  as  amended  by  St  1897,  p.  498,  a 
600,  is  a  question  of  great  practical  impor- 
tance, affecting  parties  in  other  cases.  For 
this  reason  the  court  has  taken  briefs  from 
persons  not  parties  to  this  suit  whose  rights 
are  affected,  and  the  question  has  been  ably 
and  exhaustively  argued. 

The  defendant  railway  has  argued  with 
great  confidence  that  the  parties  now  enti- 
tled to  compensation  are  those  who  owned 
the  property  when  the  right  came  into  exist- 
ence to  do  that  for  which  compensation  is 
given,  and  that  In  the  case  at  bar  this  was  on 
July  11,  1898,  when  the  plans  of  the  railway 
were  approved  by  the  railroad  commissioners, 
"showing  the  form  and  method  of  construc- 
tion proposed,  and  the  proposed  location  of 
the  tracks,  elevated  structure  and  stations, 
with  such  detail  as  may  be  necessary  to  show 
the  extent  to  which  any  street,  way,  avenue, 
bridge,  public  or  private  lands  are  to  be  eor 


ture  described  in  those  plans  opposite  the 
premises  In  question,  and  to  operate  a  rail- 
way upon  It,  became  complete  by  force  of 
St  1897,  p.  602,  c.  500,  i  6.  As  to  the  clause 
of  section  8  of  St  1894,  p.  764,  c.  548,  which 
provides  that.  If  a  petition  for  compensation 
la  brought,  it  must  be  brought  "at  any  time 
within  three  years  after  the  constmctlon  of 
such  railway  upon  or  In  front  of  bis  prem- 
ises," the  defendant  railway's  contention  it 
that  this  Is  a  limitation  on  the  time  when 
the  action  which  bad  previously  accrued  must 
be  brought;  being  In  this  respect  somewhat 
analogous  to  the  provision  introdiiced  into 
the  highway  act  by  St  1842,  p.  538,  e.  86  (ex- 
tended by  St  1847,  p.  477,  c  259.  I  4.  to  cases 
where  selectmm  laid  out  townways).  in  which 
it  was  enacted  that  the  damages  should  not 
be  paid  nntl]  an  actual  entry  was  made  on 
the  land  taken  for  the  purpose  of  constmctiog 
the  way,  although  the  damages  wer«  due  aa 
soon  as  the  way  was  laid  out,  and  even 
though  It  never  was  built  Harrington  v. 
Ck>unty  Commissioners,  22  Pick.  263,  33  Am. 
Dec.  741.  See,  also,  Hallock  ▼.  Franklin 
County,  2  Meta  558.  In  support  of  this  con- 
tention this  defendant  also  refers  to  the  rule 
in  case  of  railroads,  namely,  that  the  owner 
at  the  time  of  filing  the  location  of  the  rail- 
road Is  the  person  entitled  to  compensation. 
Charlestown  Uranch  Railroad  v.  County  Com- 
misslonera,  7  Meta  78;  Hampden  Paint  ft 
Car  Co.  V.  Springfield,  Athol  &  Northeastern 
Railroad,  124  Mass.  118.  And  it  contends 
that  this  result  was  reached,  in  case  of  both 
highways  and  railroads,  by  the  application  tX 
the  rule  for  which  it  contends  here,  namely, 
that  the  persons  entitled  to  compensation 
are  those  who  own  the  property  when  tlie 
right  becomes  complete  to  do  the  thing  for 
which  compensation  is  given.  It  farther  con- 
tends that  this  is  an  established  principle  of 
law,  applicable  to  all  cases  where  compensa- 
tion is  due  by  reason  of  the  exercise  of  tlie 
power  of  eminent  domain.  But  the  result  ar- 
rived at  In  case  of  railroads  and  public  ways 
was  not  reached  by  the  application  of  a  gen- 
eral principle  of  law.  It  was  reached  as  a 
matter  of  the  Interpretation  of  the  provisions 
adopted  by  the  Legislature  in  the  statutes 
there  in  question. 

It  was  provided  by  ReT.  St  1836,  c.  24,  i 
11,  under  which  the  first  case  as  to  highways 
arose  (Harrington  v.  County  Commissioners, 
22  Pick.  263,  83  Am.  Dec.  741),  that  the  coun- 
ty commissioners,  in  laying  out  a  highway, 
should  estimate  the  amount  of  damage  sus- 
tained by  any  persons,  and  should  state  the 
amount  thereof  in  their  retnm  laying  out  tlie 
way,  and  also  that.  If  an  applicatloa  abould 
be  made  for  a  Jury  to  revise  their  award  of 
damages,  it  must  be  made  within  six  months 
thereafter.  Rev.  St  1836,  c.  24,  i  14.  As  mat- 
ter of  construction  of  that  act  the  pmxrtnm 
temporla  was  held  to  be  the  kur-oat  of  the 


9oo;  Lionng  t.  ±sosi»n,  i;:  uray,  ^au»;  iiia- 
mands  y.  BoBton,  108  Mass.  585,  547.  With 
the  modification  introduced  by  St  1842,  p. 
538,  c.  86,  and  St  1847,  p.  477,  c.  259,  8  4, 
already  referred  to,  tlie  prorlsiom  of  the 
Revised  Statutes  were  re-enacted  In  Gen.  St 
1860,  c.  43,. SS  14,  22,  62,  68,  and  Fnb.  St  c. 
49.  H  14,  33,  68,  69.  79.  It  was  changed  in 
tbe  Revised  Laws.  It  Is  there  provided  that 
no  petition  for  a  jury  shall  be  brought  until 
an  entry  is  made  upon  the  land  tcCkea  for  tbe 
purpose  of  constructing  the  way.  Rev.  Laws, 
c.  48, 1  2a  See,  also,  !§  68,  80. 
■  The  rule  in  case  of  railroads  was  originally 
established  by  a  dedsion  as  to  when  the  three 
years  within  which  a  petition  had  to  be 
brought  began  to  run,  under  Rev.  St  1836, 
c.  39,  S  58.  This  statute  provided  that  "no 
application  to  the  commissioners  to  estimate 
said  damages  for  land  or  property  hereafter 
to  be  taken  shall  be  sustained  unless  made 
within  three  years  from  tbe  time  of  taking 
the  same";  and  it  was  held,  as  matter  of 
construction,  that  the  taking  was  the  writ- 
ten location  which  bad  to  be  filed  by  the  rail- 
road company  in  the  registry  of  deeds,  de- 
fining the  courses,  distances,  and  boundaries 
of  tbe  railroad  location.  Charlestown  Brancb 
Railroad  v.  County  Commissioners,  7  Mete. 
7&  In  tbe  subsequent  case  of  Hampden 
Paint  &  Car  Co.  v.  Springfield,  Athol  &  North- 
eastern Railroad,  124  Mass.  118,  It  was  held 
that  the  date  as  of  which  the  damages  were 
to  be  assessed  was  the  date  of  filing  the  loca- 
tion. 

In  case  of  the  lay-out  of  a  public  way,  and 
tbe  location  of  a  railroad,  a  formal  a<ft  of 
taking  has  to  be  made  by  the  body  which  Is 
authorized  to  exercise  the  power  of  eminent 
domain;  and  there  was  In  each  case^  when 
the  rule  was  establlBhed,  a  provision  limiting 
the  time  within  which  a  petition  for  com- 
pensation could  be  brought  to  so  many  months 
or  years  from  that  act — the  return  In  case  of 
highways,  and  the  location  la  case  of  rail- 
roads. But  there  Is  another  class  of  stat- 
utes, namely,  statutes  where  the  body  em- 
powered to  &<it  under  the  right  of  eminent 
domain  is  not  required  to  make  a  formal  tak- 
ing, and  where  either  the  Legislature  has 
expressly  provided  that  tbe  time  within 
which  a  petition  for  compensation  can  be 
brought  Is  to  run  from  actual  physical  In- 
terference on  tbe  part  of  the  person  or  body 
empowered  to  act  under  the  power  of  emi- 
nent domain,  or  this  conclusion  has  been 
reached  by  the  court  a  matter  of  construction. 
To  this  class  belong  Ipswich  Mills  v.  County 
Commissioners,  108  Mass.  363,  and  Heard  v. 
Proprietors  of  Middlesex  Canal,  5  Mete.  81 — 
two  of  the  cases  relied  on  by  the  defendant 
railway — to  which  may  be  added  Call  v. 
Counly  Commissioners,  2  Gray.  232.  A  col- 
lection of  statutes  where  towns  and  other 
bodies  have  been  authorized  to  take  water 
without  any  formal  act  of  taking  Is  to  be 


uioucesier,  ii»  jsnass.  ooo,  ato,  9(0,  ou  in.  jsi. 
977.  The  time  within  which  a  petition  for 
compensation  for  the  taking  of  water  rights 
by  the  plaintiff  corporation  in  Gloucester 
Water  Supply  Co.  v.  Gloucester  was  "within 
three  years  from  the  time  tbe  water  Is  ac- 
tually withdrawn  or  diverted,"  and  it  Is  there 
stated  that  such  'la  a  common.  If  not  a  usual, 
form  of  limitation  of  such  petitions."  See 
page  377,  179  Mass.,  page  979,  60  N.  B.  In 
the  case  of  the  elevated  railway  the  Legis- 
lature might,  perhaps,  have  considered  as  a 
taking  the  approval  by  the  railroad  commis- 
sioners of  the  plans  specifying  the  kind  of 
structure  to  be  built,  although  that  was  not 
the  primary  purpose  of  that  approval.  But 
the  Legislature  did  not  do  so.  It  provided 
that  tbe  time  within  which  a  petition  for 
compensation  should  be  brought  should  run 
neither  from  a  taking,  bor  from  the  approval 
of  the  plans  by  the  railroad  commissioners. 
What  It  did  provide  was  that  such  a  petition 
may  be  filed  by  a  person  entitled  to  compen- 
sation "at  any  time  within  three  years  after 
the  construction  of  such  railway  upon  or  In 
front  of  his  premises."  In  otber  words,  the 
Legislature  put  the  stattfte  Into  the  class  of 
statutes  where  no  taking  Is  required,  and 
where  tbe  time  runs  from  the  physical  Inter- 
ference with  the  rights  for  which  compensa- 
tion Is  given.  And  as  matter  of  construction, 
we  are  of  opinion  ttiat  that  Is  the  time  when 
the  i)erson  entitled  to  compensation  is  to  be 
ascertained;  following  the  reasoning  In 
Charlestown  Branch  Railroad  v.  County  Com- 
missioners, 7  Mete  78,  and  Hampden  Paint 
&  Car  Co.  V.  Springfield,  Athol  &  Northeast- 
em  Railroad,  124  Mass.  118.  and  the  result 
as  well  as  the  reasoning  reached  In  Ipswich 
Mills  V.  County  Commissioners,  108  Mass. 
363,  Heard  v.  Proprietors  of  Middlesex  Canal, 
6  Mete.  81,  and  Call  v.  County  Commissioners, 
2  Gray,  232. 

It  follows  that  under  St  1894,  p.  761.  c. 
548,  and  St  1897.  p.  498,  c.  600,  the  physical 
construction  of  the  railway  upon  or  in  front 
of  the  premises  In  respect  of  which  compen- 
sation Is  claimed  Is  the  date  to  be  taken  In 
determining  who  are  entitled  to  compensation 
therefor.  The  language  of  the  act  means,  on 
the  face  of  It,  within  three  years  after  the 
construction  at  the  point  In  question  Is  com- 
pleted. But  It  Is  apparent  that  the  process 
of  constructing  the  elevated  structure  In  front 
of  a  store  or  a  house  probably  would  last 
same  time.  As  matter  of  fact,  the  work  of 
laying  the  foundations  opposite  the  premises 
In  question  began  May  4. 1899,  and  was  com- 
pleted on  May  U,  1899.  The  erection  of  tbe 
superstructure  was  begun  on  November  16, 
1899,  and  was  completed  March  15.  1901 — a 
period  of  one  year  and  four  months.  Tbe 
first  train  was  run  on  May  1,  1901.  It  Is  ap- 
parent that  the  buildings  abutting  on  the 
streets  through  which  the  elevated  railway 
could  be  built  must  have  been  largely  In  tiM 
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hands  of  tenants,  and  also  that  this  was  rec- 
ognised by  the  Legislature.  "Lessees"  are 
ai)eciall7  mentioned  in  the  act  (St  1894,  p. 
764^  a  648,  t  8)  as  persons  entitled  to  compen- 
sation. If  we  were  to  adopt  as  the  tme  con- 
stmctlon  of  the  act  the  meaning  which  the 
words  nsed  bear  on  their  face,  compensation 
for  loss  of  light  and  air  during  construction 
conld'  not  be  claimed,  and  a  lessee  whose  lease 
expired  after  the  constructlcm  had  been  go- 
ing on  for  over  a  year,  bnt  yet  expired  jnM 
before  the  constmctlon  was  completed,  would 
not  be  paid,  although  he  may  have  suffered 
a  serious  damage,  of  the  kind  for  which  by 
the  act  compensation  Is  to  be  made.  Dam- 
age done  by  construction  alone  Is  contem- 
plated by  the  act  The  first  Une  of  the  act 
is  in  the  disjunctive,  and  the  effect  of  that 
is  not  affected  by  the  use  of  the  conjunctive 
in  the  following  sentence.  For  these  reasons, 
we  are  of  opinion  that  the  date  must  be  held 
to  be  the  beginning  of  the  construction  of  the 
railway.  In  the  case  at  bar  that  date  is  May 
4i  1889.  The  result  Is  that  the  mortgage  to 
the  plalntlfl  was  executed  four  months  before 
the  date  when  damages  accrued  under  the  act, 
and  the  first  defense  falls.  The  plaintiff  was 
a  mortgagee,  within  St  1894,  p.  764.  c.  548, 
18. 

The  defendants'  next  contention  is  that 
all  rights  of  the  plaintiff  (the  third  mort^ 
gagee)  were  cut  off  by  the  foreclosure  of  the 
second  mortgage.  But  a  majority  of  the 
court  Is  of  opinion  that  this  position  Is  not 
well  taken.  Where  land  taken  or  otherwise 
affected  by  the  exercise  of  the  power  of 
eminent  domain  Is  under  a  mortgage  or  mort- 
gages when  compensation  therefor  becomes 
due,  the  compensation.  In  the  absence  of  any 
statute  on  the  matter,  is,  at  law,  the  property 
of  the  mortgagor.  Breed  v.  Eastern  Rail- 
road, 6  Gray,  470,  note;  Famsworth  v.  Bos- 
ton, 126  Mass.  1.  In  equity,  however,  the 
mortgagee  can  follow  the  land  taken,  and 
subject  the  proceeds,  (i.  e.,  the  compensation 
fund)  to  a  lien  for  the  payment  of  the  mort- 
gage debt  due  to  him.  This  was  decided 
In  Wood  T.  Westborougb,  140  Mass.  403,  6 
N.  B.  618.  The  doctrine  Is  not  one  peculiar 
to  cases  where  land  Is  taken  under  the  pow- 
er of  eminent  domain.  It  rests  upon  the  prin- 
ciple that  although  the  land  has  been  taken 
out  of  the  mortgage  by  the  paramoxmt  power 
of  eminent  domain,  yet.  In  equity,  the  pro- 
ceeds (that  is  to  say,  the  compensation  due) 
remains  land,  and  can  be  subjected  to  a  lien 
for  the  payment  of  the  mortgage  debt  The 
doctrine  Is  one  of  general  application,  and 
the  cases  on  It  are  collected  in  Worcester  v. 
Boston,  179  Mass.  41,  SO,  60  N.  G.  410,  and 
Knowles  ▼.  Sullivan,  182  Mass.  318,  65  N.  E. 
889.  But  this  matter  has  been  regulated  to 
some  extent  by  statute.  The  first  act  on 
the  subject  was  St  1855,  p.  666,  c.  247.  That 
act  gave  to  the  conrt  of  law  in  which  a  pe- 
tition for  compensation  was  pending  juris- 
diction to  administer  this  equitable  right  in 


all  cases  where  the  land  mortgaged  was  tak- 
en for  railroad  purposes;  and  by  St  1881,  p. 
426,  c.  110,  the  provisions  of  that  act  were 
extended  to  all  cases  of  mortgaged  land 
taken  for  pnbllc  uses  under  authority  of  law. 
These  statutes  followed  and  seem  to  have 
been  caused  by  the  decisions  in  Breed  v. 
Eastern  Railroad,  5  Gray,  470,  note,  end 
Famsworth  v.  Boston,  126  Mass.  1,  already] 
referred  to.  The  effect  of  these  enactments 
was  settled  in  Wood  T.  Westborongh,  140^ 
Mass.  408,  6  N.  B.  618.  It  was  tbore  held' 
that  they  did  not  create  new  rights,  bnt  gave 
to  the  court  of  law  In  which  the  compensa- 
tion dne  was  recovered  jurisdiction  to  ad- 
minister this  equitable  right  of  the  mort- 
gagee. We  are  of  opinion  that  the  reference 
to  mortgagees  in  St  1894,  p.  764,  c  B4S,  | 
8,  did  not  give  mortgagees  other  or  different 
rights.  It  could  not  hare  beoi  the  intention 
of  the  Legislatnre,  by  mentioning  mortgagees* 
in  section  8  of  St  1894,  p.  764^  c.  648,  to 
break  in  on  the  general  system  which  bad 
been  prevlonsly  adopted  for  all  cases  where 
mortgaged  land  Is  taken  for  public  uses, 
and  to  give  to  mortgagees  of  land  in  respect 
of  which  compensation  is  due  by  reason  of 
the  elevated  railway  a  different  right  Inas- 
much as  compensation  is  given  l>y  St  1894^ 
p.  761,  c.  648;  for  injury  to  what  was  not  or 
may  not  have  been,  a  common-law  right,  it 
was  proper  to  mention  mortgagees  in  section 
8;  and  In  that  way  to  avoid  any  question  of 
the  statute's  applying  in  case  of  a  mortgage 
on  land  of  an  abutter  who  did  not  own  the 
fee  In  the  street;  having  regard  to  the  lan- 
guage of  St  1881,  p.  426,  c.  110,  which.  In 
term^  refers  to  land  taken  for  public  uses 
only. 

Tills  brings  ns  to  a  consideration  of  tiie 
respective  rights  of  the  parties  at  law  and 
in  equity  in  the  case  at  bar. 

After  a  part  of  a  parcel  of  land  covered  by 
a  mortgage  Is  taken  for  public  uses,  all  that 
remains  subject  to  the  mortgage  is  the  re- 
maining land  not  taken.  When  the  part  tak- 
en is  taken  for  pnbllc  uses,  the  mortgagee's 
title  to  It  Is  wiped  out  and  the  land  takoi 
is  no  longer  subject  to  the  mortgage.  It  has 
been  withdrawn  from  the  operation  of  the 
mortgage  by  title  paramount  This  is  the 
situation  at  law.  It  follows  that  at  law,  in 
case  the  mortgagee  undertakes  to  foreclose 
the  mortgage  by  sale,  all  that  is  to  be  sold 
is  the  remaining  land.  That  is  all  that  re- 
mains for  the  mortgage  to  operate  on  as  a 
common-law  conveyance,  and  It  is  as  a  com- 
mon-law conveyance  that  it  is  to  be  fore- 
closed. So  far  as  what  It  operates  on  is 
concerned,  it  is  immaterial  whether  It  is 
foreclosed  by  an  entry  in  pais,  a  writ  of  ear 
try,  or  a  sale  under  a  power.  In  equity, 
however,  the  mortgagee  has  a  right  to  follow 
the  land  into  the  chose  In  action  for  ttte 
compensation  due,  and  to  subject  It  to  a  Uen 
for  the.  payment  of  the  mortgage  debt  due 
to  him.    But  that  is  an  equitable  ilea  which 
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tbe  mortgages  hat  Is  addition  to  bla  oom- 
mon-iaw  mortgage  on  the  remaining  land. 
For  a  dlacuBslon  of  these  principles,  see 
Home  Ins.  Oo.  v.  Smith,  28  Hun,  296,  cited 
with  approval  In  Gates  ▼.  De  La  Mare,  142 
M.  T.  307,  315,  87  N.  B.  121.  It  was  held  In 
Gates  T.  De  La  Mare,  142  N.  TC.  807,  87  N. 
B.  121,  that  the  right  to  the  compensation 
dne  passed  to  a  purchaser  under  a  foreclos- 
ore  aale.  But  In  another  case  of  land  taken 
for  the  construction  of  tbe  same  street  It 
was  held  that  a  conveyance  of  tbe  land  after 
tbe  taking  transferred  tbe  right  to  the  com- 
pensation. Magee  t.  Brooklyn,  Delap  y. 
Brooklyn,  144  N.  TC.  265,  89  N.  B.  87.  That 
la  not  the  law  In  this  commonwealth.  And 
apparently  It  la  not  law  In  New  Tork,  for 
tt  was  said  by  O'Brien,  J.,  In  the  latter  cases, 
timt  "the  case  has  always  been  considered 
as  snl  generis,  and  tbe  rights  of  the  parties 
determined  according  to  tbe  peculiar  facts 
and  drcamstanceB,  upon  equitable  prln^ 
dples."  Page  268, 144  N.  T.,  page  88,  88  N. 
B.  The  sitoatlon  Is  the  same  In  the  case  at 
bar,  where  the  compensation  is  due  for  In- 
jury done  the  estate,  in  place  of  being  due 
for  a  taking  of  a  portion  of  tbe  land  mort- 
gaged. Before  the  foreclosure  of  the  second 
mortgage  took  place,  in  the  case  at  bar,  tbe 
plaintiff,  aa  third  mortgagee,  had  a  right  to 
redeem  the  land  which  was  subject  to  the 
flrat  and  second  mortgages,  and  a  right  to 
redeem  the  chose  In  action  for  the  compen- 
sation due,  which  also  was  subject  to  an 
eqnitable  lien  in  favor  of  the  first  and  sec- 
ond mortgagees.  Tbe  two  rights  of  redemp- 
tl<m  were  Independent  of  each  otb»  In  tbe 
some  way  that  tbey  would  have  been,  bad 
they  originally  been  brought  into  being  by 
a  mortgage  at  law  on  the  land,  and  an 
equitable  lien  on  tbe  chose  in  action  tor  com- 
pensation due.  If  the  plaintiff  thought  tliat 
tbe  sum  bid  at  tbe  foreclosure  sale  for  tbe 
equity  of  redeeming  tbe  remaining  land  from 
the  incumbrance  of  the  flrat  mortgage  (which 
was  all  there  was  for  sale  in  the  foreclosure 
of  the  second  mortgage)  was  as  much  as  the 
remaining  land,  subject  to  Its  share  of  the 
first  mortgages,  was  worth,  he  had  a  right 
to  let  that  security  be  realized  for  payment 
of  tbe  second  mortgage  debt,  and  to  rely  on 
his  equitable  Hen  on  the  chose  In  action  for 
payment  of  the  third  mortgage  debt  due  to 
him.  See  George  v.  Wood,  11  Allen,  41, 
where  It  was  held  that,  after  a  foreclosure 
«f  one  of  two  parcels  of  land  covered  by  the 
same  mortgage,  the  mortgagor  could  redeem 
by  paying  the  balance  of  the  debt  due,  after 
deducting  tbe  valbe  of  the  parcel  foreclosed. 
After  tbe  foreclosure  of  the  second  mort- 
gage, the  second  mortgage  debt  was  paid  by 
the  proceeds  of  the  sale  of  the  equity  of 
redeeming  the  land  from  the  first  mortgages, 
subject  to  the  injury  done  by  the  elevated 
railway,  whlcb,  for  convenience,  may  be 
spoken  of  as  the  remaining  land.  That  left 
the  plaintiff  with  no  rights  in  the  remaining 
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land,  bnt  with  an  equitable  Uen  on  the  chose 
in  action  for  the  compensation  dne,  subject 
only  to  tbe  equitable  lien  of  the  first  mort- 
gagees thereon.  It  was  at  this  time  that  tbe 
bill  now  before  us  was  filed. 

The  defendants'  next  contention  is  tliat 
the  right  to  redeem  the  chose  In  action  for 
the  compensation  due^  which  the  plaintiff 
had  when  the  bill  was  filed,  was  lost  when 
the  superior  court  entered  Judgments  in  fa- 
vor of  the  first  mortgagees  In  the  petitions 
to  recover  the  compensation  due;  that  tbe 
plaintiff  was  a  party  to  those  petitions,  was 
in  coort  at  the  time^  and  made  no  objection 
to  the  entry  of  those  Judgments;  that  this 
appropriation  Is  binding  on  the  plaintiff,  and 
is  final;  and  that  by  tlie  payment  under  tiie 
Judgment,  if  not  by  the  Judgment  itself,  tbe 
plaintlfTs  right  in  tbe  chose  In  action  came 
to  an  end.  As  to  an  appropriation  by  pay- 
ment to  a  first  mortgagee  cutting  off  tbe  right 
of  a  Junior  Incumbrancer  to  redeem,  see  Ho- 
mer, X,  in  Flint  T.  Howard  [ISaS]  2  Oh.  64, 
60.  But  we  are  ni  opinion  that  neither  the 
action  of  tbe  superior  court  in  rendering  Judg- 
ments for  the  first  mortgagees,  nor  the  pay- 
ment under  it,  liaa  cut  off  the  plaintUTs 
right  In  the  fund.  A  Judgment  entered  by 
the  superior  court  under  Rev.  Laws,  c.  48;  i 
114,  re-enacting  St  1881,  p.  426,  c:  110^  and 
Bev.  Laws,  c.  Ill,  H  112,  118,  re-enacting  St 
1865,  p.  666^  e.  247,  Is  orOInarily  final  and 
binding  on  the  persons  who  are  parties  to 
tbe  petitions.  See  Wood  v.  Westborough,  140 
Mass.  403,  at  page  410,  6  N.  H.  618,  at  page 
614.  But  the  Jurisdiction  given  by  these 
statutes  to  courts  of  law  to  adminlstor  the 
equitable  rights  of  the  mortgagee  in  regard  to 
the  compensation  dne  in  respect  of  the  mort- 
gaged land  is  a  restricted  ona  Under  tbe 
statutes,  no  discretion  la  given  to  the  court 
of  law.  The  statutes  are  mandatory  that 
Judgment  shall  be  entered  in  favor  of  the 
several  mortgagees  in  the  order  of  their  pri- 
ority. The  court  of  law  bias  no  Jurisdiction 
to  inquire  Into  and  adjust  the  equitable 
rights.  If  any,  between  the  several  mort- 
gagees, where  the  mortgage  debts  are  also 
secured  by  liens  on  other  funds.  If  such 
rights  exist  they  must  be  enforced  by  a 
court  of  general  equity  Jurisdiction.  The  su- 
perior court  therefore  was  right  in  refusing 
to  postpone  the  trial  of  the  petitions  for  com- 
pensation until  the  bin  in  equity  now  before 
us  was  heard,  on  the  ground  that  his  rights 
would  not  be  prejudiced  thereby.  The  plain- 
tiff's right  to  redeem  was  preserved  by  the 
fact  that  the  bill  now  before  us  was  pending 
when  the  Judgments  were  rendered. 

The  answer  to  the  contention  that  the  pay- 
ment ended  the  plaintiff's  rights  Is  the  same. 
While  this  bill  was  pending  the  first  morb- 
gagees  ought  not  to  have  applied,  in  reduc- 
tion pro  tanto  of  the  respective  debts  due 
them  severally,  tbe  mon^  paid  to  them; 
and  if  the  statement  in  the  report  is  to  be 
taken  to  mean  that  they  have  done  so  in  tnet. 
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since  tbey  ought  not  to  bare  done  bo,  they 
must  stand,  as  against  tbe  plaintiff  in  tbla 
bill  In  equity,  as  not  bavlng  done  so. 

To  redeem,  tbe  plaintiff  must  pay  tbe 
whole  first  mortgage  debt.  On  so  doing,  be 
would  be  subrogated  to  the  Hen  of  tbe  first 
mortgagees,  and  could  set  up  those  mort- 
gages for  the  amounts  due  thereon,  respec- 
tively, without  regard  to  tbe  payments  made 
by  the  elevated  railway,  were  the  mortgagor 
the  only  person  interested.  But  tbe  plaintiff 
seeks  to  set  up  tbe  first  mortgages  and  throw 
the  whole  burden  of  paying  the  first  mort- 
gage debts  not  on  tbe  mortgagor  but  on  the 
purchaser  of  the  land  at  tbe  foreclosure  sale 
of  the  second  mortgage.  There  is  no  rea- 
son why  tbe  whole  burden  of  the  first  mort- 
gage debts  should  be  borne  by  the  land  now 
owned  by  the  defendant  Green,  rather  than 
by  tbe  plaintiff,  who  has  a  lien  on  the  chose 
in  action  for  the  compensation  due;  and,  con- 
versely, there  is  no  reason  why  it  should  be 
borne  by  the  plaintiff,  rather  than  by  Green, 
aoless  the  sale  was  made  under  some  condi- 
tion which  does  not  appear  in  tbe  agreed 
facts  before  us.  Their  rights  In  this  respect 
are  equal,  and  the  burden  of  the  first  mort- 
gages should  be  apportioned  between  the 
land  and  tbe  compensation  fund,  proportion- 
ally to  tbe  value  of  tbe  land,  subject  to  the 
Injury  done  by  the  elevated  railway  free  of 
Incumbrances,  and  the  amount  of  the  com- 
pensation fund  due  for  that  injury.  The  case 
comes  within  Flint  v.  Howard  [1893]  2  Ch.  64; 
Barnes  v.  Raester,  1  Y.  &  C.  0.  0.  401;  Bug- 
den  T.  Bignold,  2  Y.  &  0.  377. 

In  the  opinion  of  a  majority  of  the  court, 
there  must  be  a  decree  accoidfngly. 

087  Mass.  290} 

WARREN  V.  MAYOR  AND  STREET 
OOM'RS  OF  CITY  OF  BOSTON. 

JORDAN  et  aL  v.  SAME. 

(Supreme  Judicial   Court  of  MasaachnBetts. 
Suffolk.     Jan.  7,  1905.) 

MUNICIPAL  COBPOHATIONS — BTBEET  lUPBOVE- 
MENTS— DEFECTIVB  A.BSE8S1IENT8  —  BBA3SBSS- 
MENTS — CONSTITUTIONALITT  —  COKBTBUCTION 
OF    STATUTES— UNEQUAL   TAXATION. 

1.  The  assessment  of  betterments  for  street 
Improvements  is  merely  a  mode  of  special  taxa- 
tion, which  may  be  authorized  after  as  wedl  as 
before  the  expenditure  is  incurred. 

2.  Where  a  defect  rendering  an  assessment 
void  consists  of  an  irregularity  or  error  which 
tbe  I«gislature  might  have  authorized,  or  an 
omission  of  something  which  it  might  have  dis- 
pensed with,  in  the  first  instance,  the  error  may 
be  cured  by  a  subsequent  act  authorizing  a  re- 
assessment. 

8.  St  1902,  p.  489,  c  527,  authorizing  street 
commissioners  to  assess  betterments  for  public 
improvements  completed  by  a  city  within  six 
years  before  its  enactment,  consisting  of  laying 
out  or  altering  the  grade  of  highways  or  park- 
ways, the  object  of  which  was  to  permit  the 
reassessment  of  benefits  for  improvements  which 
were  originally  assessed  in  disregard  of  the  re- 
quirements of  St  1894,  p.  462,  c.  416— that  the 
work  should  all  be  done  by  contract,  that  the 
nnmber  of  contracts  should  not  exceed  five,  and 
that,  when  work  was  to  be  done  by  the  super- 


intendent of  streets  at  an  estimated  cost  of  over 
$2,000,  he  should  invite  proposals  therefor  by 
advertisement — is  constitutional. 

4.  St.  1902,  p.  439,  c.  527,  authorizing  street 
commissioners  to  assess  betterments  for  public 
improvements  completed  by  a  city  within  six 
years  before  its  enactment,  consistmg  of  laying 
out  or  altering  the  grade  of  highways  or  park- 
ways, authorizes  a  reassessment  for  improve- 
ments made  under  general  or  under  special  laws 
in  cases  where  the  original  assessment  was  on- 
constitutional,  or  when  it  was  merely  informal 
or  illegal. 

5.  St  1902,  p.  439,  c.  527,  authorizing  street 
commissioners  to  assess  betterments  for  public 
improvements  completed  by  a  city  within  six 
years  before  its  enactment,  consistmg  of  laying 
out  or  altering  or  changing  the  grade  of  high- 
ways or  parkways,  does  not  contemplate  the 
making  of  assessments  for  improvements  for 
which  valid  assessments  of  betterments  have 
previously  been  made,  but  applies,  in  its  refer- 
ence to  former  assessments,  to  those  which  are 
invalid. 

6.  St  1902,  p.  439,  c.  527,  authorizes  street 
commissioners  to  assess  betterments  for  public 
improvements  completed  by  a  city  withm  six 
years  before  its  enactment,  consisting  of  laying 
out  or  altering  or  changing  the  grade  of  high- 
ways or  parkways.  It  further  provides  that 
estates  of  owners  who  have  voluntarily  paid  for- 
mer invalid  assessments  in  full  shall  not  be  sub- 
ject to  another  assessment  In  cases  of  reas- 
sessments, not  more  than  one-half  of  the  expense 
incurred  for  tbe  improvements  can  he  asseEnsed, 
while  in  former  statutes  the  whole  could  be  as- 
sessed, if  it  did  not  exceed  the  special  benefits. 
Held,  that  it  would  be  presnmed  that  the  statutf 
was  enacted  under  the  assumption  that  previous 
invalid  assessments  which  had  been  paid,  so 
that  the  estates  paying  them  were  exempt,  were 
not  less  in  amount  than  the  sum  otherwise  re- 
coverable under  the  statute  on  account  of  in- 
valid assessments  not  paid,  and  that  therefore 
those  liable  under  the  statute  were  not  preju- 
diced by  the  exemption,  which  does  not  render 
the  statute  unconstitutional,  as  productive  of 
unequal  or  disproportionate  taxation. 

Separate  petttlons  by  Winslow  Warren, 
trustee,  and  1^  Eben  D.  Jordan  and  otiiers, 
for  a  writ,  of  certiorari  to  the  mayor  and 
board  of  street  commissioners  of  the  city 
of  Boston,  to  quash  proceedings  of  the  com- 
missioners in  assessing  betterments.  Peti- 
tions dismissed. 

Gaston,  Snow  &  Saltonstall  and  Malcolm 
Donald,  for  petitioners  Eben  D.  Jordan  et  al. 
Moorflelrf  Storey,  Chas.  Warren,  and  Warren, 
Perry  &  Codman,  for  petitioner  Winslow 
Warren.  Tbos.  M.  Babson,  for  defendants. 
Henry  W.  Putnam,  for  parties  having  sim- 
ilar interest  with  petitioner. 

KNOWLTON,  0.  J.  These  are  petitions 
for  a  writ  of  certiorari  to  quash  tbe  pro- 
ceedings of  the  street  commlssion'ers  of  Bos- 
ton In  assessing  betterments  under  St.  1902, 
p.  439,  c.  627,  for  the  laying  out,  extension, 
and  construction  of  Huntington  avenue.  Oar 
decision  will  depend  upon  the  construction 
to  be  given  to  this  statute.  It  was  passed 
on  Jtine  27,  1902,  and  It,  Is  a  law  giving  gen- 
eral authority  to  the  street  commissioners 
of  Boston  to  assess  betterments  for  public 
improvements  completed  by  the  city  wttlilii 
six  years  before  its  enactment,  "consisting 
of  laying  out,  relocating,  altering  or  wldoi- 
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Uc  -way  or  public  alley,  or  of  changing  the 
grade  of  or  constructing,  with  or  without  a 
sewer,  a  highway,  or  a  highway  and  park- 
way," etc.  At  that  time  assessments  of  bet- 
terments  in  Boston  nnder  different  statutes 
had  been  held  InTalld  by  this  court — ^In  some 
cases  on  account  of  the  unconstitutionality 
of  the  statute,  and  in  others  on  account  of 
Irregular  or  illegal  action  of  the  public  au- 
thorities in  proceedings  on  which  the  assess- 
ments were  founded.  Lorden  r.  Coffey,  178 
Mass.  489,  60  N.  B.  124;  Warren  y^  Street 
Commissioners,  181  Mass.  6,  62  N.  B.  051; 
8.  c,  183  Mass.  119,  66  N.  E.  412.  See  Har^ 
wood  ▼.  Street  Commissioners,  183  Mass. 
848,  67  N.  E.  362;  White  ▼.  Gove,  183  Mass. 
333,  67  N.  E.  359.  It  was  supposed  that 
there  were  other  Invalid  assessments  or  oth- 
er public  improvements,  to  pay  the  cost  of 
which  assessments  of  betterments  had  been 
contemplated,  which,  in  view  of  these  deci- 
sions, could  not  then  be  legally  made.  Hunt- 
ington avenue  had  been  constructed  at  an 
expense  to  the  dty  of  about  $675,000,  in  dis- 
regard of  the  requirements  of  ttie  statutes 
as  to  the  mode  of  doing  the  work.  An  as- 
sessment of  betterments  for  this  construc- 
tion had  been  held  to  be  invalid,  because  of 
the  violation  of  law  that  entered  Into  the 
cost  of  the  work  which  the  abutters  were 
asked  to  pay.  Warren  v.  Street  Commis- 
sioners, nbl  supra.  It  seemed  that  no  part 
of  this  cost  could  be  assessed  upon  the  es- 
tates specially  benefited,  without  additional 
legislation.  Under  these  circumstances,  the 
act  In  question  was  passed.  Two  questions 
arise  under  it.  One  Is  whether  the  Legis- 
lature constitutionally  could  authorize  a  re- 
assessment of  betterments  from  the  con- 
struction of  Huntington  avenue,  so  as  to  in- 
clude in  the  assessment  a  portion  of  the  ex- 
penditures made  in  violation  of  the  statute. 
The  other  is  whether  the  Legislature  intend- 
ed to  authorize  such  a  reassessment  As  to 
tbe  first  question,  the  counsel  for  one  of 
tbe  petitioners  concedes  that  the  Legislature 
may  authorize  the  reassessment  of  a  better- 
ment tax  if  the  original  assessment  failed 
because  of  Informality  or  other  defect  But 
•we  have  before  us  an  argument  that  the 
statute,  If  construed  according  to  tbe  conten- 
tion of  the  respondents,  is  unconstitutional. 
Tbe  assessment  of  betterments  imder  stat- 
utes of  this  kind  is  simply  a  mode  of  special 
taxation  to  meet  the  expenses  of  government 
tn  making  public  Improvements  whlcb  spe- 
cially benefit  particular  property.  If  the 
other  necessary  conditions  exist  such  taxa- 
tion may  be  authorized  after  as  well  as  be- 
fore, the  expendltwe  is  incurred.  Hall  v. 
Street  Commissioners,  177  Mass.  434,  69  N. 
El.  68,  and  cases  there  cited.  This  proposi- 
tion includes,  of  course,  the  authorization  of  a 
reassessment  to  take  the  place  of  one  which 
is  void  for  irregularity  or  error.    State  v. 


59  Minn.  522,  61  N.  W.  678;  Manley  v.  Em- 
len,  46  Kan.  655,  27  Pac.  844;  Musselman 
r.  Logansport,  29  Ind.  533;  City  of  Chicago 
v.  Sherman  (111.)  72  N,  E.  396.  If  the  defect 
that  makes  the  assessment  void  is  an  irreg- 
ularity or  error  which  the  Legislature  might 
have  authorized,  or  an  omission  of  that 
which  it  might  have  dispensed  with  by  a 
proper  statute,  it  is  not  beyond  the  power  of 
the  LeglslatuT'e  to  correct  the  error  by  a 
subsequent  act  The  Illegality  in  this  case, 
which  rendered  the  former  assessment  void, 
was  a  disregard  of  the  requirements  of  the 
statutes  that  the  work  should  all  be  done 
by  contract  that  the  number  of  contracts 
should  not  exceed  five,  and  that  when  work 
was  to  be  done  by  tbe  superintendent  of 
streets,  the  estimated  cost  of  which  was  $2,- 
000  or  more,  he  should  Invite  proposals  there- 
for by  advertisements  In  dally  newspapers, 
unless  he  had  authority  In  writing  from  the 
mayor  to  do  otherwise.  There  was  a  wide 
and  apparently  deliberate  departure  from 
these'  requirements,  which  relieved  abutters 
from  liability  to  special  assessment  to  meet 
such  expenditures,  under  St.  1894,  p.  462,  c. 
416.  Warren  v.  Street  Commissioners,  181 
Mass.  6,  62  N.  B.  951.  But  the  only  illegali- 
ty was  the  failure  to  observe  the  methods 
which  bad  been  prescribed  for  the  protec- 
tion of  taxpayers.  It  was  in  the  power  of 
the  Legislature  to  authorize  the  performance 
of  such  public  work  precisely  as  this  was 
performed.  The  methods  adopted  may  or 
may  not  have  caused  the  city  substantial 
loss.  However  that  may  be,  notwithstand- 
ing the  previous  disregard  of  tbe  law.  It 
was  in  tbe  power  of  the  Legislature  to  re- 
lieve the  general  taxpayers  by  assessing  a 
part  of  this  expense  upon  estates  specially 
benefited.  So  far  as  appears,  the  expendi- 
tures were  not  of  sudi  a  kind  that  the  in- 
debtedness created  by  them  may  not  be 
made  the  subject  of  either  general  or  special 
taxation.  We  are  of  opinion  that  the  stat- 
ute is  constitutional. 

It  Is  contended  by  the  petitioners  that  the 
Legislature  did  not  intend  to  make  the  stat- 
ute apply  to  Huntington  avenue.  But  the 
language  is  broad  and  sweeping.  Including  in 
its  ordinary  meaning  this  public  improve- 
ment as  well  as.  numerous  others.  The  pro- 
vision is  general,  referring  to  all  such  im- 
provements which  had  been  completed  with- 
in six  years.  It  contains  nothing  to  suggest 
that  the  Legislature  had  in  mind  cases  In 
which  the  work  had  been  done  under  any  par- 
ticular statute  or  class  of  statutes.  This  work 
had  been  done  under  a  special  act  But  it  was 
a  work  of  great  magnitude,  and  other  very  ex- 
pensive public  works  In  Boston  had  been  con- 
structed under  special  acts.  See  St.  1893,  p. 
078,  c,  339;  St  1894,  p.  462,  c  416;  St  1895,  p. 
377,  c.  334;  St  1896,  p.  152,  c.  209;  St  1896,  p. 
520,  &  616.    There  Is  nothing  to  indicate  that 
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Nor  is  there  any  reaeon  to  ttdnk  that  It 
should  apply  to  cases  In  which  the  defect 
arose  from  the  unconstitutionality  of  a  stat- 
ute, rather  than  to  those  In  which  the  orig- 
inal assessment  was  defeated  by  some  In- 
foimallty  or  Illegality  in  the  proceedings. 
It  Is  plain  that  the  statute  was  enacted  to 
enable  the  dty  to  assess  betterments  in  cas- 
es where,  on  account  of  unconstitutionality 
or  Illegality  or  other  defect  in  the  statutes 
or  proceedings,  a  valid  assessment  could 
not  otherwise  be  made.  The  fact  that  there 
were  defects  of  different  kinds,  which  made 
such  an  enactment  desirable,  is  a  suCBcient 
reason  for  making  it  io  general  terms,  with- 
out reference  to  any  particular  kind  of  de- 
fect This  great  expenditure,  and  the  fact 
that  the  general  assessment  founded  on  it 
had  been  declared  Invalid,  were  known  to 
the  Legislature.  It  is  hardly  conceivable 
that,  in  framing  this  statute  with  its  general 
provisions,  they  intended  that  the  payment 
of  a  part  of  the  cost  of  Huntington  avenue 
by  special  assessment  should  be  left  Unpro- 
vided for. 

Under  this  statute  the  assessment  cannot 
exceed  one-half  of  the  cost  of  the  improve- 
ments, and  thus  abutters  are  relieved  from  a 
part  of  the  charge  that  might  have  been  put 
upon  them  under  the  original  act,  which  au- 
thorized a  special  assessment  of  the  whole 
cost.  This  indicates  liberality  towards  those 
upon  whom  invalid  assessments  had  been 
or  might  be  made  under  former  statutes. 
Another  statute,  passed  about  the  same  time, 
indicates  also  the  adoption  of  a  more  liberal 
policy  towards  abutters  generally  in  the  city 
of  Boston.    St  1902,  p.  430,  c.  521. 

It  Is  contended  that  the  statute  In  question 
contemplates  the  making  of  assessments  for 
improvements  for  which  valid  assessments 
of  betterments  have  previously  been  made, 
and  that  in  its  provisions  in  reference  to  pri- 
or assessments  which  have  not  been  wholly 
paid,  or  have  been  paid  under  protest,  and 
suits  brought  within  three  months  after  the 
payment  to  recover  them,  which  suits  are 
pending,  it  purports'  to  authorize  assessments 
which  are  not  proportional  or  equal,  and  that 
therefore  It  is  unconstitutional.  If  it  were 
true  that  the  statute  authorized  assessments 
in  cases  In  which  prior  valid  assessments 
had  been  made^  there  might  be  force  In  this 
suggestion.  If  such  valid  previous  assess- 
ments which  had  not  been  wholly  paid  might 
be  revised  and  made  to  conform  to  the  new 
assessment,  under  the  language  of  this  stat- 
ute, while  such  valid  assessments  as  had 
been  wholly  paid  were  allowed  to  stand  nn- 
der  the  provision  that  no  parcel  for  which 
an  assessment  shall  have  been  paid,  and  not 
recovered  back,  shall  be  subject  to  the  pay- 
ment ot  another  assessment  for  tliat  Im- 


inal  assessments  being  valid,  those  who  bad 
paid  without  protest  would  be  assessed  at 
one  rate,  which  they  would  have  no  pow- 
er to  cliange,  while  those  who  bad  not 
paid  would  be  entitled  to  revision,  and  pre- 
sumably reduction,  to  conform  to  the  new 
assessment  at  a  different  rate.  But  we  aic 
of  opinion  that  the  statute  contemplates  the 
making  of  but  one  valid  assessment  for  any 
improvement,  and  that  its  reference  to  for- 
mer assessments  is  to  those  that  are  invalid. 
In  that  view,  tills  objection  does  not  arise. 
Everybody  who  is  affected  at  all  by  the  pro- 
ceedings uhder  this  statute  will  be  entitled 
to  be  assessed  in  the  same  manner  and  at 
the  same  rate.  The  only  peculiar  provision 
Is  that  the  estates  of  owners  who  have  vol- 
untarily paid  former  invalid  assessments  in 
full,  so  that  there  is  no  right  to  recover  them 
back,  shall  not  be  subject  to  another  as- 
sessment Such  owners  cannot  complain  of 
the  statute,  for  it  does  not  affect  their  rights 
in  any  way,  except  as  It  diminishes  for  ev- 
ery taxpayer  the  amount  to  be  paid  by  gen- 
eral taxation.  The  owners  of  other  estates 
which  are  assessed  under  it  cannot  com- 
plain, because  their  estates  are  all  assessed 
upon  the  same  basis,  and  they  do  not  suffer 
from  leaving  out  those  estates  for  which 
ample  payments  have  already  been  made 
If  it  appeared  probable  that  there  were  nu- 
merous previous  Invalid  assessments  which 
had  been  fully  paid  without  protest  and 
which  were  less  in  amount  than  those  which 
are  likely  to  be  made  under  this  statute,  so 
that  the  later  assessments  would  be  increas- 
ed by  omitting  those  estates  for  which  pre- 
vious invalid  assessments  had  been  paid,  it 
might  well  be  contended  that  the  assess- 
ments are  not  proportional  and  equal,  and 
that  the  statute  is  invalid.  But  presumably 
the  Legislature  did  not  contemplate  the  ex- 
istence of  such  an  assessment  It  does  not 
appear,  and  we  have  no  reason  to  suppose, 
that  there  are  any  sncti.  On  the  other  band, 
under  this  statute,  not  exceeding  one-half  of 
the  expenses  Incurred  for  the  improvement 
can  be  assessed,  while  under  former  statutes 
the  whole  could  be  assessed,  if  it  did  not 
exceed  the  special  benefits.  The  statute 
must  be  presumed  to  have  been  enacted  un- 
der an  assumption  by  the  Legislature  that 
any  previous  invalid  assessments  that  had 
been  paid  In  full  without  protest  so  that  the 
estates  would  be  exempt  under  this  statute, 
were  not  less  In  amount  than  the  sums  that 
otherwise  would  be  assessed  upon  them  un- 
der this  statute,  and  that  therefore  tlie  own- 
ers of  other  estates  do  not  suffer  from  their 
exemption.  In  this  view,  the  statute  la  con- 
stitutional In  this  particular. 

In  each  case  the  entiy  ahoold  bei    Peti- 
tion ^lamlmMMl, 
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GHIOAGO.  I.  &  L.  RT.  00,  t.  Cm  OF 
ORAWFOKDSVIIJiB.     (No.  20,803.) 

(Supreme  Conrt  of  Indiana.    Jan.  5,  1905.) 

irUNICIPAI,  OBDIKANCES— LI0HT8  AT  BAn.BOAD 

OBOBSINGS— ACTION   lOB   PBNAI,TT 

— DBFENSB. 

1.  In  an  action  against  a  railroad  company 
tor  failure  to  light  street  crossings  as  required 
by  a  city  ordinance  authorized  oy  an  act  of 
the  Iiegislatnre,  an  answer  alleging  that  there 
is  a  device  which  can  be  attachecTto  the  railroad 
track  so  that  an  approaching  train  at  a  dis- 
tance will  ignite  a  lamp  at  the  crossing,  and 
continue  the  light  until  the  train  passes,  but  by 
reason  of  the  ordinance  requiring  a  constant 
light  defendant  is  unable  to  install  the  device, 
constitutes  no  defense. 

2.  Bums'  Ann.  St.  1901,  f  6173,  grants  to  ci^ 
ies  the  power  to  require  railroad  companies  to 
maintain  at  street  crossings  the  same  kind  of 
lights  maintained  by  the  city  on  all  nights-  that 
the  city  may  direct,  and  to  provide  what  kind  of 
lights  shall  be  maintained.  Held,  that  an  ordi- 
nance in  conformity  to  the  section  ig  not  render- 
ed invalid  for  indefiniteness  because  it  excuses 
lighting  by  the  company  at  such  times  as  the 
moon  famishes  sufficient  light  to  light  audi 
crossings  and  at  all  times  when  the  city  lights 
are  not  in  operation. 

Appeal  from  Circuit  Court,  Montgomery 
County;  Jere  West,  Judge. 

Action  for  penalty  by  the  city  of  Craw- 
fordervllle  against  the  Chicago,  Indianapolis  8c 
Lioulsvllle  Railway  Company.  From  a  Judg- 
ment for  plaintifl,  defendant  appeals.  Af- 
firmed. 

E.  C.  Field  and  H.  R.  Eurrie,  for  appellant 
F.  P.  Mount,  for  appellee. 

HADLET,  C  3.  Salt  by  appellee  to  recov- 
er a  penalty  for  the  violation  of  a  city  ordi- 
nance requiring  the  lighting  of  street  inter- 
sections. The  act  of  March  4, 1893,  p.  302,  & 
137  (section  6173,  Bums'  Ann.  St  1901), 
grants  to  cities,  for  the  security  and  safety 
of  persons  from  running  trains,  the  power  to 
require,  by  ordinance,  railroad  companies  to 
maintain,  at  the  points  where  the  railroad 
track  crosses  the  streets  of  the  city,  the  same 
kind  of  lights  maintained  by  the  .city  on  all 
nights  that  the  common  council  may  direct 
and  the  power  to  provide  what  kind  of  lights 
the  railroad  company  shall  maintain.  The 
above  act  effects  a  delegation  of  police  power 
to  dtiea,  and  the  power  granted  la  limited 
and  specific :  (1)  It  can  be  exercised  only  as 
a  means  of  safe^  to  citizens  against  run- 
ning trains;  (2)  the  council  shall  determine 
at  what  particular  Intersections  Hghts  are 
neoessary  to  safety  against  trains;  (3)  shall 
only  require  the  same  kind  of  lights  maintain- 
ed by  the  city;  and  (4)  shall  have  the  right 
to  determine  the  nights  on  which  the  lights 
Bhall  be  maintained.  In  attempting  to  exer- 
cise the  power  granted  by  this  statute  the 
dty  of  Crawfordsville,  appellee,  passed  an 
ordinance,  the  first  and  second  sections  of 
which  are  as  follows: 

"Section  1.  Be  It  ordained  by  the  mayor 
and  common  council  of  the  city  of  Crawfords- 
TlUe,  Indiana,  that  It  shall  hereafter  be  the 
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duty  of  every  railroad  company  running  and 
operatiag  a  railroad  through  tbe  dtjr,  to  keep 
and  maintain  an  electric  light  at  every  point 
where  the  main  track  of  said  railroad  com- 
pany, upon  which  It  runs  any  regular  train  or 
trains  during  the  nighttime,  crosses  or  inter- 
sects at  grade  any  public  street  in  said  dty. 
Such  electric  light  shall  be  of  sufficient  power 
to  light  tbe  crossing  of  such  railroad  where 
they  are  placed  and  maintained  In  such  a 
manner  as  to  enable  citizens  and  other  per- 
sons traveling  and  passing  over  such  crossing 
to  see  the  track  or  tracks  and  protect  them- 
selves from  tbe  danger  of  rtmnlng  trains  on 
anch  railroad;  provided,  such  lights  shall  not 
be  reqidred  to  exceed  In  power  those  now  In 
Ins  for  lighting  the'streets  of  said  dty. 

"Sec.  2.  All  lights  provided  In  section  1 
hereof  shall  be  kept  lighted  and  burning 
during  the  hours  of  nighttime  of  every  day  In 
the  year,  beginning  at  twenty  minutes  after 
sunset  and  continuing  to  burn  until  twoity 
minutes  before  sunrise  of  each  day  during 
the  months  of  October,  November,  December, 
January,  February  and  March  of  each  year, 
and  beginning  at  thirty  minutes  after  sunset 
and  continuing  until  thirty  minutes  before 
sunrise  of  each  day  dining  the  months  of 
April,  May,  June,  July,  August  and  Septem- 
ber of  each  year:  provided,  said  lights  shall 
not  be  required  to  be  kq>t  burning  or  lighted 
during  any  of  such  hours,  or  parts  of  hours, 
when  the  moon  shall  be  shining  so  as  to  give 
sufficient  light  to  light  such  crossing,  as  here- 
inbefore provided.  And  provided  further, 
such  lights  shall  not  be  required  to  be  kept 
burning  or  lighted  during  any  of  such  hours, 
or  parts  of  hours  when  the  lights  In  use  for 
lighting  the  streets  of  said  city  shall  not  be 
lighted  or  burdlng.  The  purpose  of  such  last 
provision  being  to  ^empt  such  railroad  com- 
pany or  companies  from  lighting  such  cross- 
ings at  any  time  or  tbnes  when  the  streets 
of  said  dty  are  not  lighted." 

The  third  section  provides  that  for  a  viola- 
tion of  tbe  ordinance  the  offending  company 
shall  pay  a  fine  not  exceeding  $100. 

Appellant  having  been  tried  and  convicted 
of  a  violation  of  this  ordinance,  challenges  its 
validity,  chiefly  on  the  ground  of  nnreason- 
ableness  In  Its  excessive  and  indefinite  re- 
quirements as  to  the  time  when  the  lights 
sbiall  be  maintained.  The  conrt  correctly  sus- 
tained a  demurrer  to  appellant's  third  an- 
swer. It  was,  In  ^ect  that  there  is  a  de- 
vice which  can  be  attached  to  the  railroad 
track  In  such  way  that  a  moving  train  at  a 
distance  away  will  ignite  a  lamp  at  the  cross- 
ing, which  will  continue  to  bum  and  light 
tbe  crossing  until  tbe  train  has  passed  over 
and  beyond;  that  such  device  would  furnish 
ample  protection  to  dtizens  against  moving 
trains,  but  by  reason  of  the  ordinance  re- 
quiring the  lights  to  bum  constantly.  It  Is 
unable  to  Install  such  device,  and  tbe  ordi- 
nance is  therefore  unreasonable  and  void. 

In  the  first  place,  when  appellant  has  In- 
stalled tbe  device  and  adequately  lighted  tht 


trains,  or  has  been  obstructed  by  appellee  in 
a  bona  fide  effort  to  do  so,  will  be  time  enough 
to  present  snch  a  defense. 

In  tbe  second  place,  the  Legislature  lias  de- 
clared that  the  city  council  shall  have  power 
to  determine  what  kind  of  light  shall  be  used, 
and  during  what  nights  they  shall  be  main- 
tained. The  power  to  require  lights  on  all 
nights  embraces  the  power  to  require  them  all 
hours  of  the  night  or  parts  of  nights.  This  is 
a  grant  of  specific  power  by  the  Legislature. 
Such  a  grant,  when  In  harmony  with  the  Con- 
stitution, cannot  be  questioned  by  any  other 
body  as  to  Its  reasonableness.  Champer  t. 
City  of  Oreencastte,  138  Ind.  339,  35  N.  E. 
14,  24  L.  R.  A.  768,  46  Am.  St  Rep.  890^  1 
Dill.  Mun.  Corp.  (4th  Ed.)  {  828.  There  is  no 
pretense  but  the  city  of  CrawfordsTllle  main- 
tains a  system  of  electric  lighting  of  Its 
streets,  and  Is  fully  within  the  provisions  of 
the  statute  as  to  the  right  to  require  electric- 
ity as  the  kind  of  light  to  be  employed  by  ap- 
pellant And  If  the  council  of  appellee  city 
has  determined  the  kind  of  light  appellant 
shall  use,  and  it  is  the  same  kind  maintained 
by  the  dty,  and  has  further  provided  on  what 
ulghts  or  parts  of  nights  the  lights  shall  be 
Icept  burning,  and  has  expressed  its  condn- 
iiions  upon  these  things  In  an  ordinance  In 
clear  and  certain  language,  such  provisions 
iu  the  ordinance  are  not  open  to  attack  in  a 
proceeding  of  this  kind, 

But  It  is  urged,  as  a  matter  of  Insufficiency 
of  the  evidence,  that  the  ordinance  is  void  for 
unreasonableness  in  exacting  a  partlcalar 
kind  of  light  and  for  uncertainty  as  to  the 
time  or  times  when  the  company  Is  required 
to  have  the  crossing  lighted.  The  insistence 
is  that  the  duty  to  light  depends  upon  so 
many  contingencies — ^the  going  of  the  city 
ligbte,  adequacy  of  moonlight  etc.,  as  to 
make  it  Impossible  for  appellant  to  determine 
with  reasonable  accuracy  when  the  duty  to 
light  arises,  and  when  it  is  excused.  It  is 
true,  as  contended,  that  as  the  ordinance  Im- 
poses a  penalty  solely  as  a  punishment  for  its 
transgression.  It  must  therefore  be  classed  as 
penal,  and  subject  to  strict  construction. 
Sutherland,  St  Con.  §  208.  But  It  Is 'proper 
to  take  a  reasonable  view  of  the  ordinance  as 
a  whole  for  the  purpose  of  ascertaining  the 
objects  the  Legislature  had  in  view.  From 
such  inspection  it  is  plain  that  both  the'  stat- 
ute and  the  ordinance  are  drawn  in  a  spirit 
of  liberality  towards  the  railroad  companies. 
By  the  statute,  unless  the  city  is  maintaining 
a  system  of  street  lighting,  it  cannot  require 
railroad  companies  to  light  'their  street  in- 
tersections, and  It  can  then  require  only  such 
lights  as  the  city  itself  maintains.  By  the 
ordinance  railroad  companies  may  choose 
their  own  class  of  electric  lighting,  and  they 
need  be  no  stronger  than  those  maintained 
by  the  dty  for  street  lighting,  and  when  the 
dty  lights  are  out  for  any  cause  the  com- 
panies' lights  may  also  remain  unllghted. 
All  this  legislation  looks  to  the  amelioration 


not  be  expected  that  such  companies  wlU  erect 
their  own  gas,  or  electric  light  plants  to  sup- 
ply lights  at  their  crossings.  They  are  ex- 
pected to  use,  because  they  can  more  econom- 
ically use,  the  same  kind  of  lights  with  which 
the  city  is  supplied.  Such  utilities,  whether 
maintained  by  the  city  or  private  corporation, 
are  public,  and  occupy  the  streets  and  ways 
of  a  city  for  distribution  to  the  people,  and 
must  under  the  law,  be  supplied  to  all  in- 
habitants fairly  and  alike.  There  Is  thete- 
fore  no  chance  for  oppression,  and  no  ground 
for  the  charge  of  unreasonableness  in  being 
required  to  employ  the  same  kind  of  Hgbt  or 
In  being  required  to  keep  them  burning  when 
the  city's  lights  are  burning. 

The  question  remains,  is  the  ordinance  be- 
fore us  sufficiently  definite  and  certain,  with 
respect  to  the  times  when  the  crossing  shall 
be  lighted,  to  Inform  appellant  of  what  is 
commanded  of  it  It  has  been  held  that  an 
ordinance  prescribing  that  "the  number  of 
hours  that  said  electric  lights  shall  be  re- 
quired to  be  lighted  during  each  period  of  24 
hours  shall  be  the  same  as  the  said  council 
does  now  or  may  hereafter  require  the  lights 
of  said  city  to  be  lighted"  Is  sufficiently  def- 
inite to  advise  the  railroad  of  what  It  is  re- 
quired to  do.  Railroad  Co.  v.  Bowling  Green. 
57  Ohio  St  336,  49  N.  a  121,  41  L.  B.  A.  422. 
And  we  perceive  no  reason  why  It  would  not 
be  sufficient  for  an  ordinance  to  provide  that 
lights  shall  be  maintained  by  railroad  ctnn- 
panies  in  accordance  with  the  schedule  of 
street  lighting  then  or  thereafter  maintained 
by  the  city,  or  why  such  a  provision  would 
not  be  preferable  to  the  moonlight  provision 
of  the  ordinance  before  us.  What  then,  shall 
be  said  of  this  ordinance  as  modified  by  the 
proviso  "that  said  lights  shall  not  be  requir- 
ed to  be  kept  lighted  and  burning  during  any 
time  when  the  moon  shall  be  shining,  so  as 
to  give  sufficient  light  to  light  such  crossing, 
as  hereinbefore  provided";  that  is,  as  pro- 
vided in  section  1,  when  the  moon  Is  shining 
so  as  to  give  sufficient  light  to  enable  travel- 
ers over  the  crossing  to  see  the  track,  and  pro- 
tect themselves  from  running  trains.  When 
the  ordinance  and  Its  provisions  are  consid- 
ered as  an  entirety,  what  does  it  all  mean? 
Simply  this:  Railroads  shall  maintain  during 
all  and  every  night  in  the  year  some  pattern 
of  electric  light  at  all  crossings  over  which 
trains  run  in  the  nighttime.  The  lights 
should  be  suffldent  to  enable  the  traveln  to 
see  the  crossing,  but  need  not  be  of  a  greater 
power  than  the  Mghta  in  use  by  the  dty  for 
street  lighting.  The  lighting  is  excused  on 
all  nights  and  parts  of  nights  (1)  when  the 
moon  furnishes  the  traveler  the  same  amount 
or  strength  of  light  required  of  the  coini>an7 
by  the  first  section  of  the  ordinance,  namely, 
not  exceeding  in  power  the  lights  In  use  by 
the  dty;  and  (2)  at  all  times  when  tbe  dty 
lights,  for  any  reason,  are  not  going.  Tbe 
exemptions  are  beneficial  to  appellant.  The 
dty  had,  under  the  statute,  tiie  undoubted  an- 


ttaorlty  to  require  &ll-ulght  ligbtiiig  In  B  prop- 
er case,  and  the  fact  that  It  exonerated  the 
company  from  lighting,  under  certain  condi- 
tions, was  a  matter  of  grace,  and  not  of  duty. 
Appellant  is  not,  therefore,  in  a  situation  to 
complain  of  unreasonableness  in  the  conces- 
sions because  too  vague  aud  uncertain.  When 
there  Is  not  reasonable  certainty  as  to  the 
sufhciency  of  the  moonlight,  the  lighting 
should  go  on  If  the  city  lights  are  burning. 
We  therefore  conclude  that  the  ordinance  was 
sn£Bdently  definite  and  certain  to  inform  ap- 
pellant of  what  it  was  required  to  do. 

The  expressions  and  rulings  in  City  of 
Shelbyville  v.  0.,  C,  0.  &  St  L.  By.  Co.,  146 
Ind.  66,  44  N.  B.  929,  and  C,  a.  C.  &  St.  L. 
Ry.  Co.  V.  City  of  ConnersvUle,  147  Ind.  277, 
46  N.  B.  579,  37  L.  R.  A.  176.  62  Am.  St  Rep. 
418,  which  announce  a  contrary  doctrine,  are 
modified  to  conform  to  the  rulings  in  thlB 
case. 

Judgment  affirmed. 
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BliAIR-BAKBR  HORSE  CO.  ▼.  FIRST  NAT. 

BANK  OF  COLUMBUS,  IND. 

(No.  20,402.) 

(Supreme  Court  of  Indiana.     Jan.  5,  1905.) 

FBOOT  07  AOKItCT— OEOI.ABATI0NS  OF  A6ERT— 
INSTBUCTIORS. 

1.  Evidence  of  declarations  or  admissions  of 
an  alleged  agent,  made  in  the  absence  of  the 
principal,  is  not  admissible  to  prove  the  agency 
or  its  extent. 

2.  Though  it  is  not  error  to  incorporate  the 
pleadings  in  instructions,  it  is  the  better  prac- 
tice for  the  court  to  advise  or  instruct  the  jury 
aa  to  the  issues  in  the  case. 

Appeal  from  Circuit  Court  Hancock  Coun- 
ty; B.  W.  Felt,  Judge. 

Action  by  the  First  National  Bank  of  Co- 
lumbus, Ind.,  against  the  Blair-Baker  Horse 
Company.  From  a  Judgm^t  for  plaintiff,  de- 
fendant appeals.  Transferred  from  the  Ap- 
pellate Court  under  Burns'  Ann.  St  1901,  { 
1337U.    Reversed. 

Ii.  P.  Harlan  and  Marsh  ft  Cook,  for  appel- 
lant   O.  S.  Baker,  for  appellee. 

JORDAN,  J.  Appellee,  a  national  bank  en- 
gaged in  doing  a  general  banking  business  in 
the  city  of  Columbus,  Ind.,  prosecuted  this 
action  to  recover  money  alleged  to  have  been 
obtained  from  It  by  appellant  The  latter 
iB  an  incorporated  company  engaged  In  the 
business  of  buying  and  selling  horses,  eta,  at 
the  city  of  Indianapolis. 

In  substance,  the  first  paragraph  of  the 
complaint  alleges  that  the  defendant  la  in- 
debted to  the  plaintiff  for  $1,500,  for  money 
had  and  received  by  it  for  the  use  and  benefit 
of  plaintiff.  By  the  second  paragraph  it  Is 
alleged  that  the  defendant  is  indebted  to  the 
plaintiff  In  the  sum  of  $1,500  for  money  paid 
by  the  plaintiff  for  the  use  of  the  defendant 
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at  its  request  The  third  paragraph  charges, 
in  substance,  that  the  plaintiff  is  a  duly  au- 
thorized national  bank;  that  the  defendant 
was  engaged  in  the  business  of  buying  and 
shipping  horses  and  mules  at  Columbus,  Ind.; 
that  it  carried  on  its  said  business  by  and 
ttuxiugh  one  Charles  Decker,  as  its  agent; 
that  said  Decker  paid  for  stock  purchased  by 
Mm  for  defendant  by  making  drafts  upon  the 
latter  and  Its  predecessor,  Blair,  Baker  & 
Walter,  "in  favor  of  plaintiff,  and  by  deposit- 
ing the  amounts  of  such  drafts  in  the  bank 
of  plaintiff,  at  Columbus,  Indiana,  and  by 
checking  against  such  deposits  to  the  person 
from  whom  he  purchased  the  live  stock;  that 
said  defendant  and  its  predecessor  aforesaid 
well  knew  that  said  Decker  was  holding  him- 
self out  as  a  buyer  or  purcliasing  agent  of 
the  defendant  and  said  Blair,  Baker  ft  Walter, 
and  that  plaintiff  gave  credit  to  said  Decker 
on  account  of  the  credit  of  the  defendant 
and,  by  reason  of  said  agency,  that  said  busi- 
ness relations  continued  for  a  period  of  about 
five  years,  and  the  money  so  fumisbed  by 
plaintiff  and  paid  out  by  said  Decker  aa 
aforesaid  amounted  to  $125,000;  that  on  No- 
vember 23,  1901,  said  Decker  drew  his  draft 
as  aforesaid  for  $1,000,  and  placed  the  same 
to  his  credit  as  aforesaid,  and  checked 
against  the  amount  for  mules  and  horses  pur- 
chased for  the  defendant  to  the  amount  of 
$1,181.83;  that  said  draft  was  duly  presented 
to  defendant  on  November  25,  1901,  and  the 
same  was  dishonored,  and  payment  therefor 
refused;  that  defendant  accepted  the  stock 
so  purchased  and  paid  for  as  aforesaid  by 
the  money  so  advanced  on  said  draft  and 
overdraft  aforesaid,  and  accepted  the  bene- 
fits of  the  use  made  by  said  Deck«:  of  said 
money;  that  plaintiff  demanded  payment  of 
said  amounts  from  the  defendant,  which  was 
refused,  and  the  same  Is  due  and  unpaid." 
Answer,  general  denial.  On  the  issues  Joined, 
the  cause  was  submitted  to  a  Jury  for  trial, 
and  a  general  verdict  was  returned  in  favor 
of  appellee  for  the  sum  of  $1,150.16.  Over 
appellant's  motion  for  a  new  trial,  assigning 
various  reasons  therefor,  Judgment  was  ren- 
dered in  favor  of  appellee  for  the  amount 
assessed  by  the  Jury. 

Numerous  alleged  errors  are  discussed  by 
appellant,  and  relied  upon  for  a  reversal, 
among  which  are  the  following:  (1)  E^rro- 
neous  ruling  of  the  court  In  admitting  certain 
evidence  In  favor  of  appellee;  (2)  error  In 
giving  certain  instructions  to  the  Jury. 

The  evidence  in  the  cause  shows  that  the 
predecessor  of  appellant  was-  the  firm  of 
Blair,  Baker  ft  Walter.  This  firm  was  en- 
gaged In  the  business  of  buying  aud  selling 
horses  and  mules  at  the  stockyards  in  the  dty 
of  Indianapolis.  On  March  12,  1901,  the  firm 
was  incorporated  under  the  name  of  the 
Blair-Baker  Horse  Company,  and  continued 
to  do  a  general  commission  business  at  said 
stockyards.  The  evidence  discloses  that  ap- 
pellant's method,  aa  a  general  rule,  of  doing 
business,  both  before  and  after  its  Incorpora- 


Bignea  to  u  Dy  norae  Dnyers  ana  smppera. 
Tbe  borses  and  mnlcs  so  cousigned  wonld  be 
sold  by  the  company  for  tbe  consignor,  and 
after  Its  commission  (being  a  certain  amount 
per  bead)  and  tbe  expenses  of  yardage,  feed- 
ing, and  otber  expenses  were  deducted  from 
tbe  proceeds  of  the  sales,  the  remainder 
would  be  entered  on  the  company's  books  to 
the  credit  of  the  consignor  or  shipper.  The 
cashier  of  appellee  bani:  testified  that  In 
March,  1897,  Mr.  Blair,  of  said  firm  of  Blair, 
Baker  &  Walter,  came  to  the  bank  at  Colum' 
bos,  Ind.,  and  was  Introduced  to  him  by  Mr. 
Lucas,  the  president  Tbe  witness  further 
testified  as  follows:  "9e  [Blalr]  asked  that  I 
would  arrange  to  cash  drtlfts  to  be  made  by 
Obarles  Decker;  that  he  wanted  to  establish 
a  buyer  there  In  tbe  market;  that  he  would 
honor  the  checks  or  drafts  drawn  by  Mr. 
Decker  on  them.  He  made  no  limit  neither 
aa  to  the  amount  nor  time,  but  he  would 
want  It  so  Mr.  Decker  could  draw  money  on 
his  own  check."  This  witness  also  testified 
that  at  other  times,  in  the  bank,  after  the  oc- 
casion In  question,  Blair  told  him  that  "Deck- 
er was  all  right,  that  he  was  their  buyer,  and 
that  they  would  famish  him  the  funds."  The 
witness  further  testified  that,  in  pursuance  of 
the  arrangement  made  as  above  mentioned, 
the  bank  from  time  to  time  cashed  drafts 
drawn  by  Charles  Decker  on  the  firm  of  Blalr, 
Baker  Sc  Walter,  and  so  conUnned  to  do  after 
tb»  incorporation  of  the  company,  until  No- 
vember 23,  1901.  It  appears  that,  when 
Decker  would  draw  a  draft  on  the  company, 
the  bank  would  give  him  credit  for  tbe  same 
as  a  deposit  for  the  amount  thereof.  Against 
this  deposit  Decker  would  draw  checks  for 
horses  purchased  by  him,  and  for  expenses  or 
debts  incurred  by  him,  other  than  for  the 
purchase  of  horses  or  mules.  All  of  these 
checks  were  honored  and  paid  by  the  bank, 
and  at  times  the  bank  permitted  him  to  over- 
draw his  deposit  All  of  the  drafts  drawn  by 
Decker  through  the  bank  on  the  Blair-Baker 
Horse  Company  were  paid  by  the  latter  until 
November  23,  1901.  The  draft  of  that  date 
It  faUed  and  refused  to  pay,  assigning  as  a 
reason  therefor  at  tbe  trial  that  Decker  had 
become  largely  Indebted  to  the  company.  The 
nonpayment  hy  appellant  of  this  latter  draft 
led  up  to  the  commencement  of  this  action. 
Blalr,  on  the  witness  stand,  denied  that  he 
had  made  any  arrangement  with  the  bank 
to  pay  drafts  drawn  by  Decker  on  bis  com- 
pany, and  also  denied  that  the  conversation 
between  him  and  the  cashier,  as  testified  to 
by  the  latter,  at  any  time  or  place,  occurred. 
In  fact  Blalr,  together  with  others  who  were 
officials  in  appellant  company,,  gave  evidence 
in  denial  of  the  alleged  fact  that  Decker  In 
any  manner  acted  as  appellant's  agent  eithw 
In  drawing  the  drafts  in  question,  or  in  pur- 
ctaaslng  lx>rses  which  he  shipped  to  said  com- 
pany. They  also  denied  that  the  company  had 
In  any  manner  held  Decker  out  to  the  appel- 
lee and  to  the  public  in  general  as  the  com- 


ae was  acnng  in  mat  capaaiy.  in  laci,  tnere 
is  evidence  given  by  witnesses  introdixied  In 
b^aU  of  appellant  and  appellee  going  to 
show  that  Oedcer  was  not  the  a^ent  of  appel- 
lant either  in  purchasing  or  paying  for  horses 
which  be  shipped  to  said  company.  Decker, 
as  one  of  appellee's  witnesses,  testified  that 
he  was  not  acting  aa  the  company's  agent  in 
the  transaction  in  controversy.  He  testified 
that  he  bought  the  horses  in  Bartholomew 
county  and  the  vicinity  thereof,  and  paid  for 
them  himself,  and  shipped  them  to  appellant 
to  be  sold  on  commission.  If  any  profits  were 
realized  out. of  the  sale  of  the  horses,  they 
belonged  to  him,  and  all  losses  sustained  by 
such  sales  were  home  by  him.  He  testified 
that  tbe  money  which  he  used  in  paying  far 
the  horses  purchased  by  bim  was  secured  by 
his  drawing  drafts  on  appellant  payable  to 
appellee.  Upon  drawing  a  draft  the  appellee 
would  credit  the  amount  thereof  to  his  de- 
posit account  in  the  bank,  and  would  pay  tbe 
checks  drawn  by  him  out  of  such  account 
All  of  his  checks,  whether  drawn  in  payment 
of  horses  purchased  by  him,  or  to  defray 
otlier  expenses  or  debts  which  he  had  Incur- 
red, were  paid  from  the  same  deposit  We 
have  deemed  it  proper  to  give  the  above  out- 
line of  the  evidence,  as  it  will  serve  to  more 
fully  reveal  tibe  fact  that  the  court  committed 
reversible  errors  in  admitting  evidence  in  be- 
half of  appellee,  as  hereinafter  shown. 

In  the  examination  of  Jerome  Wesael,  a 
witness  testifying  in  behalf  of  appellee,  its 
counsel  was  permitted  to  ask  him  it  be  bad 
ever   heard   Mr.   De<^er    (meaning   CSiarles 
Decker,  whom  appellee  claimed  was  the  agent 
of  appellant)  say  anything  about  the  relation- 
ship which  existed  between  him  and  Blalr, 
Baker  &  Walter,  or  the  Blair-Baker  Horse 
Company.     The  witness  responded  that  lie 
had.     He  was  then  asked  what  he  heard 
Decker  say,  and  how  many  times.    The  wit- 
ness, in  response  to  the  question,  testified  aa 
follows:  "I  beard  him  say  a  good  many  times 
that  he  was  using  Blalr  &  Baker's  money  to 
buy  horses,   and  that   he  was   baying   tor 
them."    Appellee  was  also  allowed  to  aak  an- 
other witness,  William  Schooler,  who  testi- 
fied in  its  behalf,  if  he  had  ever  heard  Deck- 
er say  anything  concerning  bis  relationship 
to  tbe  Blair-Baker  Horse  <3ompany.     In  re- 
sponse to  this  question  the  witness  testified 
that  he  heard  him  say  that  be  had  bought 
with  Blair  &  Baker's  money.    These  qaestions 
were  propounded  to  tbe  witnesses  over  the  ob- 
jections of  appellant  and  the  evidence  elicit- 
ed thereby  was  likewise  permitted  to  go  to 
the  jury  over  their  objections  and  exceptions. 
As  previously  shown,  appellant's  claim  was 
that  Decker  was  not  buying  horses  for  tl>an, 
nor  with  its  money;   that  be  was  nsing  his 
own  money  in  the  purchase  of  horses;    and 
that  in  the  transaction  la  question  tiae  rela- 
tionship of  principal  and  agent  did  not  exist 
between  it  and  him.     The  declarations  in 
question  were,  made  by  Decker  dnilnK  otsual 


who  testified  thereto  for  appellee^  The  ques- 
tlang  propounded  to  these  witnesses  disclosed 
upon  their  face  that  they  were  Intended  to 
eUclt  evidence  from  the  witnesses  in  respect 
to  the  declarations  of  Decker  for  the  purpose 
of  proving  that  he  was  buying  and  shipping 
horses  as  the  agent  of  appellant,  and  that  he 
was  using  Its  money,  and  not  his  own,  for 
that  purpose. 

It  Is  earnestly  Insisted — and  properly  so, 
we  think — that  the  court,  under  the  clrcuih- 
stances,  committed  a  revendble  error  in  per- 
mitting the  declarations  of  Vetiker  to  be  given 
In  evidence.  It  Is  a  principle  of  law  well 
affirmed  by  the  authorities  that,  where  the 
agency  of  another  is  called  In  qnestfon,  the 
declarations  of  the  agent  made  in  the  absence 
of  the  principal  are  not  competent  to  prove 
the  agency.  Neither  are  they  admissible  as 
evidence  to  establish  the  extent  of  such 
agency.  It  Is  true,  as  a  general  rule,  that 
the  declarations  or  admissions  of  an  agent 
made  daring  a  transaction  which  is  within 
the  scope  of  the  agency  are  competent  evi- 
dence against  the  principal  as  a  part  of  the 
res  gestie,  but  this  rule  does  not  extend  so 
ffer  as  to  autitiorlze  them  to  be  admitted  for 
the 'Purpose  of  establishing  the  relation  of 
principal  and  agent  Tomlinson  v.  Collett,  S 
Blackf.  436;  Trustees,  etc.,  v.  Bledsoe,  5  Ind. 
133;  Union  Central,  etc.,  Ga  v.  Thomas,  46 
Ind.  44;  Johnston  Harvester  Co.  v.  Bartley, 
81  Ind.  406;  Coon  v.  Gurley,  49  Ind.  189; 
CHUett,  Ind.  &  Col.  Bv.  §  86;  1  Am.  &  Bng. 
Ency.  of  Law  (2d  Bd.)  690;  1  Ency.  of  By. 
i346. 

Conceding  arguendo  that  the  agency  of 
Decker  was  clearly  established  by  evidence 
dehors  his  declarations,  and  that  the  latter 
were  not  admitted  to  prove  the  agency,  the 
question  still  arises,  for  what  purpose,  under 
the  circumstances,  were  they  permitted  to  be 
given  to  the  jury?  They  were  not  made  at  a 
time  when  he  (the  alleged  agept)  was  engaged 
In  the  transaction  of  any  business  for  appel- 
lant to  which  they  related.  Upon  no  view 
of  the  case  can  they  be.  said  to  be  anything 
more  than  the  mere  admissions  or  declara- 
tions of  Decker,  and  they  can  only  be  regard- 
ed as  are  the  hearsay  declarations  of  a  third 
person.  That  they  were  wholly  Incompetent 
is  beyond  successful  controversy.  See  Rowell 
V.  Klein,  44  Ind,  280,  16  Am.  Rep.  235;  La 
Bose  V.  Logansport  Nat  Bank,  102  Ind.  332, 
1  N.  B.  805,  and  cases  there  cited;  Glllett. 
Ind.  &  Col.  Bv.  {  35.  As  shown,  the  agency 
of  Decker  was  denied  by  appellant,  and 
sharply  contested  under  the  evidence.  What 
eflCect,  under  the  clrcomstances,  this  evidence 
nay  have  had  on  the  Jury  In  its  decidlug  the 
contested  issue  of  agency,  we  are  not  able 
to  determine.  In  reason,  it  certainly  cannot 
be  asserted  that  the  evidence  In  question  was 
barmless. 

Complaint  is  made  by  appellant  because  the 
court  In  Instruction  No.  3,  fully  incorporated 
therein  the  third  para^aph  of  the  complaint 
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committed  no  esnor,  for,  in  contemplation  of 
law,  the  pleadings  in  a  cause  are  always  be- 
fore the  Jury.  Clouser  v.  Ruckman,  104  Ind. 
688,  4  N..^B.  202.  Of  course,  it  is  the  duty  of 
the  court  to  instruct  the  jury  in  respect  to 
the  issues  to  be  tried  and  determined  by 
them;  and,  while  it  is  not  error  to  incorporate 
the  pleadings  In  the  court's  charge,  neverthe- 
less, in  a  case  where  they  are  voluminous,  it 
is  the  better  practice,  and  one  to  be  com- 
mended, for  the  court  to  advise  or  instruct 
the  jury  as  to  the  substance  of  the  issues  in 
the  case. 

Other  questions  relative  to  giving  instmc- 
tlons  and  ruUngs  upon  the  evidence  by  the 
trial  court  are  raised  and  discussed  by  ap- 
pellant's counsel,  but  we  pass  these  without 
consideration,  as  they  may  not  neceeaarily 
arise  upon  another  trial 

For  the  error  of  the  court  in  admitting  In 
eridence  the  declarations  In  question,  the 
Judgment  Is  reversed  and  the  cause  remand- 
ed, with  instructions  to  the  lower  court  to 
grant  appellant  a  new  trlaL 


(i«  Ind.  108) 

ADAMS  V.  BOARD  OF  COM'RS  OF  WHIT- 
LET  COUNTY. 

(Supreme  Court  of  Indiana.    Jan.  11,  190S.) 

AFFSAX — QTTESnONS   BKVIXWABLB— KTTI>lnO   ON 
DEUUBBEB— FAILVBK  TO  TAKS  IXCKPTION. 

1.  The  mlinr  of  the  trial  court  on  a  demurrer 
1b  not  reviewable  on  appeal  unless  the  record 
shows  an  exceptim  taken  at  the  proper  time. 

Appeal  from  Circuit  Court,  Whitley  Ootm- 
ty;  J.  H.  Rose;  Special  Judge. 

Action  by  Andrew  A.  Adams  against  the 
board  of  conmiissioners  of  Whitley  county. 
From  a  Judgment  sustaining  a  demurrer  to 
the  complaint,  complainant  appeals.  Af- 
firmed. 

T.  R.  Marshall,  W.  F.  McNaguy,  and  P. 
H.  Clugston,  for  appellant  B.  B.  Gates  and 
D.  V.  Whlteleather,  for  appellee. 

MONTGOMERY,  J.  The  assignment  of 
errors  is  that  the  court  below  erred  In  sus- 
taining the  demurrer  of  the  appellee  to  ap- 
pellant's complaint  It  Is  sought  by  this 
appeal  to  determine  the  constitutionality  of 
section  27  of  "An  act  concerning  county  busi- 
ness" (Acts  1899,  p.  352,  c.  154),  and  that 
question  has  been  argued  in  the  briefs  on 
file  with  signal  ability.  A  reference  to  the 
record,  however,  discloses  the  fact  that  no 
exception  was  taken  or  reserved  to  the  ml-' 
Ing  of  the  court  upon  appellee's  demurrer  to 
the  complaint.  An  exception,  taken  in  some 
form  in  the  court  below  to  the  ruling,  is  in- 
dispensable to  brUig  the  question  Judicially 
before  the  Supreme  Court  If  not  taken  at 
the  proper  time,  and  shown  by  the  record, 
the  exception  Is  waived,  and  this  court  can- 
not review  the  ruling.  Zebnor  v.  Beard,  8 
Ind.  86;  Johnson  w,  Batcb  et  al.,  10  Ind.  7; 
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206,  2  N.  B.  596. 

No  otber  alleged  error  is  presented,  and 
flw  Judginent  moat  be  af&rmed. 


ass  Ind.  224) 
BARTHOIiOMEB  r.  TOWN  OF  LOWELL. 

(No.  2o;zn.)» 

(Sapreme  Court  of  Indiana.    Jan.  8,  1905.) 

ESTOFFEI.  —  FUCADINO— EB8ENTUJ.     KLKUKRTS. 

1.  When  an  eatoppel  b  relied  on.  It  most  be 
set  forth  with  particalarity  and  precision,  and 
nothing  can  be  supplied  by  inference  or  intend- 
ment ;  and  where  a  reply  alleged  facts  estopping 
defendant  to  set  up  his  defense,  but  failed  to 
allege  ignorance  of  the  truth  of  matters  alleged 
in  estoppel,  the  reply  was  insufficient. 

Appeal  from  Circuit  Court,  Lake  County; 
J.  B.  Pet»8on,  Judge. 

Action  by  Robert  H.  Bartholomee  against 
the  town  of  Lowell.  From  a  Judgment  for 
defendant,  plalntifF  appeals.    Aflarmed. 

F.  William  Kraft,  for  appellant  J.  V, 
Meeker  and  F.  B.  Pattee,  for  appellee. 

MONKS,  J.  This  action  was  brought  by 
appellant  against  appellee  to  recover  upon 
16  unpaid  interest  coupons  on  certain  bonds 
alleged  to  have  been  Issued  by  appellee,  a 
municipal  corporation,  for  the  extension  of 
its  waterworks  system.  Api>ellee  answered 
in  two  paragraphs.  The  first  was  a  general 
denial.  In  the  second,  facts  were  alleged 
showing  that  the  unpaid  interest  coupons 
sued  upon  and  said  bonds  were  issued  In 
riolatlon  of  section  1  of  article  13  of  the 
Constitution  of  this  state,  which  limits  the 
power  of  any  political  or  municipal  corpora- 
tion in  this  state  to  become  Indebted.  Ap- 
pellant filed  a  reply  alleging  facts  which  he 
claims  estopped  appellee  from  asserting  the 
matters  set  up  in  said  second  paragraph  of 
answer  for  the  purpose  of  defeating  a  re- 
covery by  appellant  in  this  action.  Appel- 
lee's demurrer  for  want  of  facts  was  sus- 
tained to  said  reply,  and,  appellant  refus- 
ing to  plead  further,  Judgment  was  rendered 
on  demurrer  in  favor  of  appellee.  The  as- 
signment of  errors  calls  in  question  the  ac- 
tion of  the  court  in  sustaining  the  demurrer 
to  said  reply. 

Appellee  Insists  (1)  that  no  redtals  or  rep- 
resentations in  bonds  Issued  by  a  municipal 
corporation  in  violation  of  section  1,  art  13, 
of  the  Constitution,  can  estop  such  corpora- 
tion from  alleging  and  proving  that  the 
same  were  issued  in  violation  of  said  pro- 
vision of  the  Constitution,  and  were  there- 
fore void;  (2)  that,  even  if  a  municipal  cor- 
poration could  be  so  estopped,  the  facts  al- 
leged in  the  reply  are  not  sufficient  for  the 
reason  tliat  an  essential  element  of  estoppel 
is  lacking — ^that  of  Ignorance  of  the  truth 
of  the  matters  alleged  to  estoppel.  1  Wool- 
en's Trial  Procedure,  ii  1842-1844.    It  la  a 
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when  an  estoppel  Is  relied  upon,  it  must  b« 
set  forth  with  particularity  and  predsioii. 
and  nothing  can  be  supplied  by  intendment 
or  inference,  and,  when  there  is  gronnd  for 
Inference  or  Intendment;  it  will  be  against 
and  not  in  favor  of,  an  estoppeL  Field  v. 
Noblett  194  Ind.  857,  861,  56  N.  B.  841,  and 
cases  cited.  As  the  essential  element  of 
estoppel  mentioned  in  appellee's  second  in- 
sistence is  not  set  forth  In  the  reply,  the 
Same  was  clearly  insufficient  and  the  court 
did  not  err  In  sustaining  ffae  demorrer 
(thereto.  1  Woolen's  Trial  Procednre,  N 
1842-1844;  1  Work's  Practice  &  Pleading,  { 
606. 

The  reply  b^ng  insufficient  for  tbe  recMoa 
named,  we  need  not  and  do  not  decide  as 
to  tbe  correctness  of  the  appellee's  first  l» 
sistence. 

Judgment  aiBrmed. 


(lU  Ind.  SI) 

SNODGRASS  et  aL  v.  BRANDENBUBa 
(No.  20,855.) 

(Supreme  Court  of  Indiana.    Jan.  8,  IMS.) 

coRsraucnon  of  wusr-^mxTK  DKViSKfr— 

RK. 

L  Bums'  Ann.  St  1901,  S  2787,  provides  that 

"every  devise  in  terms  denoting  the  testator's 
intention  to  devise  his  entire  interest  in  all  his 
real  or  personal  property,  shall  be  constmed  to 
pass  all  tbe  estate  in  such  property."  HM, 
that  under  a  clause  in  a  will  that  "I  bequeatk 
my  entire  estate,  both  real  and  personal,  to  mv 
beloved  wife,"  the  wife  acquired  a  fee-simple  o- 
tie  In  testator's  real  estate,  thoagh  there  waa  in 
a  subsequent  danse  a'*'request  that  at  the  death 
of  my  wife  m^  estate  that  I  am  now  seiaed  of 
be  equally  divided  between  my  ahildreD." 

2.  The  word  "heirs"  is  not  required,  even  in 
the  absence  of  a  statute,  to  convey  a  fee  by  will. 

On  petition  tor  rehearing.    Overmled. 
For  former  opinion,  see  71  N.  B.  137. 

GILLBTT,  J.  Appellee's  counsel  bavs 
filed  a  petition  for  a  rehearing  herein,  to- 
gether with  a  brief  in  support  of  their  peti- 
tion. We  have  carefully  considered  the 
brief,  and  have  made  an  Independent  and  aa 
exhaustive  examination  of  the  autboritlei; 
preparatory  to  passing  on  the  petition. 

Our  statute  provides  "that  every  devise  la 
terms  denoting  the  testator's  intention  to  de- 
vise his  entire  Interest  In  all  his  real  or  pa- 
sonal  property  shall  be  construed  to  pass  all 
the  estate  in  such  property."  Section  2737 
Burns'  Ann.  St  1901.  The  devise  found  hi 
the  second  clause  of  the  will  in  question  is 
couched  in  words  which  approximate  tbe 
provisions  of  the  statute,  even  if  the  lan- 
guage is  not  "in  terms"  that  which  the  enact- 
ment contains.  See  Korf  v.  Gerichs,  145  Ind. 
134.  44  N.  B.  24.  However,  the  word  "hehs" 
is  not  required,  even  In  the  absence  of  stat- 
utev  to  convey  a  fee  by  wilL  Other  words 
denoting   the  intention   may  be   employed. 

« 1.  See  WUla,  voL  «,  Cent  Dig.  I  Utt 


Kent  states  that  a  "devise  of  'all  my  estate,' 
'all  my  Interest,'  'all  my  property,'  'my  whole 
remainder,'  'all  I  am  worth  or  own,'  'all  my 
right,'  'aU  my  title,'  or  'all  I  shall  be  pos- 
sessed of,'  and  many  other  expressions  of 
like  Import,  will  carry  an  estate  of  inherit- 
ance, If  there  is  nothing  in  the  other  parts  of 
the  will  to  limit  or  control  the  operation  of 
the  words."  4  Kent,  Comm.  aSth  Ed.)  536. 
A  well-known  writer  on  the  law  of  wills 
says:  "The  word  'estate'  is  a  general  term, 
and  in  modem  construction  may  be  said  to 
embrace  prima  facie  the  whole  estate  of  the 
testator,  both  real  and  personal,  and  his 
property  of  erery  description."  Schouler  on. 
Wills  (3d  Ed.)  f  610.  We  have  before  ns  a 
case  where  the  testator  not  only  nsed  the 
word  "estate"  in  describing  what  he  dertred 
to  pass  by  will  to  his  wife,  but  where  he 
gave  It  the  broadest  meaning,  since  be  nsed 
the  words  "my  entire  estate,  both  real  and 
personal."  This  Is  comprehensive,  not  cir- 
cumscriptive, language.  At  common  law, 
words  of  inheritance  were  not  required  to 
beqneath  the  entire  title  to  personal  prop- 
erty, and  it  is  a  mle  of  construction  that, 
where  a  testator  has  classed  his  real  prop- 
erty with  his  personal  property,  the  presump- 
tion is  that  he  intended  to  convey  as  ample 
a  right  In  the  one  as  In  the  other.  Mnlvane 
v.  Rude,  146  Ind.  476,  45  N.  B.  6S9,  and  cases 
there  cited. 

Having  ascertained  that  the  words  of  the 
second  clause,  when  standing  alone,  are 
clearly  sufficient  to  Indicate  the  Intent  of  the 
testator  to  devise  a  fee  to  his  wife,  the  ques- 
tion arises  whether  the  subsequent,  and  not 
Immediately  connected,  language,  found  in 
the  fourth  Item  of  the  will,  was  sufficient  to 
denote  his  intention  to  limit  her  interest  In 
the  real  property  to  a  life  estate.  In  Mnl- 
vane V.  Rude,  supra,  this  court  said:  "It  is 
thoroughly  settled  that  a  devise  In  fee,  clear- 
ly and  distinctly  made,  or  necessarily  im- 
plied, cannot  be  cttt  down  or  modified  by  sub- 
sequent provisions  not  clearly  and  distinctly 
manifesting  the  testator's  Intention  to  limit 
snch  devise."  The  authorities  clearly  vindi- 
cate this  statement  of  the  law.  See,  In  ad- 
dition to  the  cases  cited  In  support  of  the 
proposition  in  the  Mnlvane  Case,  Ross  v. 
Ross,  135  Ind.  367,  35  N.  E.  9;  Rogers  v. 
Wlnklespleck,  143  Ind.  373,  42  N.  B.  746; 
Helmer  v.  Shoemaker,  22  Wend.  137;  Bar- 
rett V.  Marsh,  126  Mass.  213;  Halliday  ▼. 
Stickler,  78  Iowa,  388,  43  N.  W.  228;  Bills  v. 
BUls,  80  Iowa,  269,  45  N.  W.  748,  8  L.  R,  A, 
696,  20  Am.  St  Rep.  418,  and  cases  cited; 
Benz  V.  Fabian,  64  N.  J.  Eq.  615,  35  Atl.  760; 
McKenssie's  Appeal,  41  Conn.  607,  19  Am. 
Rep.  525;  Jones  v.  Jones,  25  Mich.  401; 
Davis  V.  Boggs,  20  Ohio  St.  550;  Bradley  v. 
Games,  94  Tenn.  27,  27  S.  W.  1007,  46  Am. 
St  Rep.  696. 

If  it  be  admitted  that  the  second  clause 
was  sufficient,  standing  alone,  clearly  and 
decisively  to  evince  the  purpose  of  the  tes- 
tator to  give  his  wife  a  fee,  we  are  unable 


to  perceive  how  it  can  be  seriously  contend- 
ed that  the  request  In  the  fourth  clause  that 
at  her  death  the  estate  of  which  the  testator 
was  "seised"  should  be  "equally  divided"  be- 
tween his  children  can  be  said  clearly  and 
distinctly  to  rebut  the  provision  of  the  for- 
mer clause  with  respect  to  the  remainder  in- 
terest. It  Is  pointed  out  in  Anderson's  Law 
Dictionary  that  in  usage  there  is  a  difference 
in  intensity  between  "request"  and  "require," 
the  latter  being  nearer  a  command.  It  was 
said  of  old  time  that  "the  wish  of  a  testator, 
like  the  request  of  a  sovereign,  Is  equivalent 
to  a  command,"  and  on  this  ground  the  Eng- 
lish courts  were  formerly  disposed  to  seize 
upon  such  expressions  as  amounting  to 
grants  of  definitive  rights — a  tendency  that 
is  frowned  upon  by  the  modern  authorities. 
Lamb  v.  Eames,  L.  R.  10  Eq.  Cas.  267;  In 
re  Hutchinson,  L.  R.  8  Ch.  Div.  640;  2 
Story,  Eq.  Jur.  $  1069;  Fullen wider  v.  Wat- 
son, 113  Ind.  18, 14  N.  E.  571,  and  cases  dted; 
Mitchell  V.  Mitchell,  143  Ind.  118,  42  N.  E. 
466;  Allen  v.  McGee,  168  Ind.  465,  62  N.  E. 
1002.  These  questions  usually  arose  where 
there  had  been  a  general  devise  to  a  particu- 
lar person,  and  the  testator  bad  added  words 
of  a  precatory  character,  and  it  was  to  be 
determined  whether  the  subsequent  language 
was  intended  to  be  mandatory,  or  whether  it 
was  his  piu-pose  to  give  the  person  first  men- 
tioned full  discretion.  In  this  case,  however, 
there  was  no  direct  charge  laid  upon  the  con- 
science of  the  first  taker.  For  aught  that  ap- 
pears,-the  testator  merely  sought  to  express 
a  desire  that  upon  the  death  of  his  wife  his 
real  estate  should  descend  from  her  to  his 
children.  In  nearly  all  of  the  cases  in  which 
the  effect  of  the  word  "request"  has  been  dis- 
cussed It  is  stated  that  its  precise  meaning 
mnst  depend  upon  the  circumstances  in 
which  It  is  employed.  As  between  the  wife 
of  a  man's  bosom  tfnd  his  children,  it  cannot 
be  said,  in  the  absence  of  any  db-ection,  that 
his  desire  will  be  best  conserved  by  his  wid- 
ow taking  an  estate  in  fee,  or  by  her  Interest 
being  limited  to  a  life  estate  and  bis  children 
taking  the  remainder.  In  a  case  like  the  one 
before  us,  where  the  prior  clause  is  sufficient, 
standing  alone,  clearly  to  indicate  an  intent 
to  give  the  wife  a  fee,  and  the  request  is  not 
laid  upon  her  directly,  a  court  could  have  no 
ground  of  assurance  that  the  testator  did  not 
wittingly  employ  the  word  "request,"  not 
with  a  purpose  of  varying  the  legal  effect  of 
the  language  employed  In  creating  the  de- 
vise In  her  faVor,  but  in  expressing  the  nat- 
ural desire  that  the  real  estate  should  remain 
In  her  hands,  to  be  Inherited  by  their  chil- 
dren. In  a  case  of  this  kind,  we  think  we 
are  far  within  the  authorities  in  holding  that 
the  language  of  the  second  clause  was  not 
cut  down  by  words  which,  in  the  drcum- 
Btances  in  which  they  were  employed,  were 
at  most  but  sufficient  to  raise  a  doubt  as  to 
the  testator's  Intent.  While  every  case  In- 
volving the  construction  of  a  will  must  large- 
ly depend  upon  Its  own  particular  words,  yet 


ow  In  language  whlcb,  nnder  settled  rulea  of 
constmction,  clearly  amounts  to  a  grant  of 
the  fee,  mere  precatory  words,  subsequently 
used,  evincing  the  desire  of  the  testator  that 
his  children  should  enjoy  the  estate  upon  her 
death  are  not  sufficient  to  limit  the  force  of 
the  prior  language^  In  Good  y.  Fichttaom, 
144  Pa.  St.  287,  22  Atl.  1032,  27  Am.  St  630, 
the  court,  after  stating  the  facts  involved 
In  the  case,  said:  "Did  this  clause  reduce 
the  fee  previonaly  gtven  to  a  life  estate  as  to 
the  unconsumed  residue?  That  such  efCect 
may  be  produced  is  admitted,  bat  the  pre- 
sumption Is  against  it  The  rule  Is  well  ex- 
pressed by  Strong,  J.,  in  ^heef  s  Estate,  52 
Pa.  257,  thus:  'If  a  testator  give  an  estate 
of  Inheritance,  and  in  subsequent  passages 
unequivocally  shows  that  be  means  the  dev- 
isee to  take  a  leaser  interest  only,  the  prior 
gift  Is  restricted  accordingly.'  As  it  must 
unequivocally  appear  that  the  testator  meant 
to  limit  the  estate,  it  has  been  uniformly 
held  that  no  merely  precatory  words  will  be 
sufficient"  In  Bills  v.  Bills,  80  Iowa,  269, 
46  N.  W.  748,  8  L.  R.  A.  696,  20  Am.  St  Rep. 
418,  the  Supreme  Cionrt  of  Iowa  declared  Its 
view  of  the  law  thus:  "When  there  is  an 
absolute  ot  unlimited  devise  or  bequest  of 
property,  a  subsequent  clause  expressing  a 
wish,  desire,  or  direction  for  its  disposition 
after  the  death  of  the  devisee  or  legatee  will 
not  defeat  tbe  devise  or  bequest  nor  limit 
the  estate  or  Interest  in  the  property  to  the 
right  to  possess  and  use  during  the  life  of 
tbe  devisee  or  legatee.  The  absolute  devise 
or  bequest  stands,  and  the  other  clause  Is  to 
be  regarded  as  presenting  precatory  lan- 
guage. The  will  must  be  interpreted  to  in- 
vest In  the  devisee  or  legatee  the  fee-simple 
title  of  the  land,  and  the  absolute  property 
In  the  subject  of  the  bequest"  It  was  said 
in  Taylor  t.  Brown.  88  Me.  56,  33  Atl.  664, 
that  the  general  rule  we  have  referred  to 
"sometimes  operates  harshly,  no  doubt  In 
defeating  the  real  intention  of  testators;  but 
it  is  a  safer  rule  than  one  which,  for  want 
of  strictness,  would  be  attended  in  its  ap- 
plication with  all  sorts  and  shades  of  doubt 
and  uncertainty."  And  the  court  added: 
"However  strong  tbe  language  of  recom- 
mendation or  request  may  be,  a  trust  will 
not  be  implied  if  such  a  construction  of  tbe 
words  will  be  repugnant  to,  or  inconsistent 
with,  other  parts  of  the  same  will,  as  by 
cutting  down  an  absolute  estate,  first  clearly 
given,  to  an  estate  for  life."  In  a  case  which 
arose  in  Massachusetts,  a  will  contained,  la 
substance,  the  following  provisions:  (1)  I 
give  my  wife  all  tbe  furniture  and  bouse 
situate  in  B.  (2)  I  give  my  wife  one  half  of 
my  other  real  and  personal  estate.  (3)  It  la 
my  desire  that  the  other  half  should  be  di- 
vided equally  between  my  two  daughters. 
(4)  I  wish  my  wife  and  daughters  to  re- 
ceive an  income  from  all  my  real  and  per- 
sonal estate  during  their  natural  lives  after 
they  have  got  their  portions.    (5)  I  wish  my 


and  money  to  my  daughters.  (6)  It  is  mr 
desire  that  my  property,  of  whatever  kind, 
should,  after  the  decease  of  my  wife  and 
daughters,  descend  to  the  children  of  my 
daughters  respectively,  if  they  are  married. 
In  deciding  the  case  the  conrt  said:  "It  is 
insisted  on  the  part  of  the  defendant  that  the 
devises  contained  in  the  prevlons  clauses 
are  qualified  by  tbe  fourth  and  ttxOx.  But 
we  find  nothing  In  the  fourth  in  conflict  with 
those  that  precede  it  and.  It  may  be  added, 
very  little  that  la  really  distinct  and  intelli- 
gible. With  regard  to  tbe  fifth  and  sixth 
.clanses,  it  may  be  enough  to  say  tbat  it  Is 
not  every  expression  of  a  wish  In  tbe  inter- 
pretation of  a  will  that  la  to  be  construed 
as  a  command,  or  as  the  creation  of  a  trust 
*  *  *  Tbe  previous  clause  gave  the  prop- 
erty absolutely  and  without  restriction,  and 
a  trust  is  not  lightly  to  be  imposed  upon 
mere  words  of  recommendation  and  confi- 
dence. The  fifth  clause  merely  expresses  a 
wish  that  the  testator's  widow,  at  her  death, 
shall  make  an  equal  dlvlaion  of  her  estate 
among  tbe  children,  but  does  not  purport  to 
give  them  any  legal  or  equitable  estate.  It 
looks  to  a  disposition  to  be  made  by  her  at 
her  death.  A  general  intent  clearly  express- 
ed in  a  will.  Is  not  to  be  defeated  by  the 
addition  of  equivocal  language,  or  expres- 
sions of  doubtful  or  uncertain  meaning.  To 
give  to  tbe  sixth  dause  the  effect  contended 
for  by  the  defendant  would  require  that  the 
terms  in  which  the  testator  had  expressed 
bis  primary  purpose  should  be  deprived  of 
their  legitimate  and  universally  recognized 
import."  Barrett  v.  Marsh,  126  Bfass.  213. 
See,  also,  Foose  v.  Whitmore,  82  N.  Y.  405. 
37  Am.  Rep.  672;  Roseboom  v.  Roseboom,  81 
N.  Y.  366;  Spealrs  y.  Llgon,  59  Tex.  233; 
22  Am.  &  Eng.  Bncy.  of  L.  1170^  and  anthoil- 
ties  cited. 

Some  of  our  own  cases  go  far  in  snpport 
of  the  conclusion  reached  by  us  as  expressed 
in  tbe  principal  opinion.  In  Orth  y.  Orth, 
145  lad.  184,  42  N.  E.  277,  44  N.  B.  17,  32 
L.  R.  A.  298,  67  Am.  St  Rep.  185,  this  conrt 
In  stating  the  efCect  of  an  expression  of  con- 
fidence by  a  testator  tbat  bis  wife,  to  whom 
bis  estate  was  given  in  express  terms,  wmdd 
give  what  was  left  to  their  children,  said: 
"There  is  not  a  syllable  expressing  the  in- 
tention to  charge  the  estate  devised  with  an 
enforceable  legal  or  equitable  trust  In  fbvor 
of  the  children.  There  Is  that  which,  from 
various  expressions,  denotes  a  confiding  tmat 
in  tbe  wife  tbat  she  will  deal  fairly.  Justly, 
and  equitably  with  his  children.  That  tmst 
raises  but  a  moral  obligation,  and  creates  no 
Interest  in  the  property  in  favor  of  the  chil- 
dren, and  does  not  burden  tbe  absolute  title 
given  by  the  will  to  the  wif&  •  •  •  The 
one  inquiry  arising  from  tbe  letter  to,  does 
It  point  a  tmst  In  the  property  derlsed,  or 
bespeak  tbe  testator's  intention  to  raise  a 
trust  in  favor  of  his  children?  Very  dearly, 
we  think,  it  does  not    Bat  while  caosider- 


big  It  as  a  part  of  tbe  wfll,  soppose  its  terms 
were  much  more  obscnre  and  doubtful  than 
we  bave  regarded  them,  and  that  they  should 
make  tbe  question  doubtful  as  to  whether  tbe 
testator  Intended  to  narrow  the  otherwise 
free  and  unfettered  devise  and  bequest.  Our 
duty  would  then  be  to  disregard  tbe  doubt, 
and  adhere  to  the  clearly  expressed  proyl- 
slons  as  indicating  tbe  Intention  of  tbe  tes- 
tator." In  Mitchell  V.  Mitchell.  143  Ind.  118, 
42  N.  B.  466,  a  Will  was  Before  this  court 
for  constmctlon,  in  which  there  was  at  tbe 
outset  a  deTiae  of  lands  in  fee  simple  to  tbe 
testator's  widow,  and  near  tbe  close  of  the 
will  there  was  an  expression  of  tbe  testa- 
tor's "request  and  wish"  that  bis  wife  would 
make  provision  by  will  so  that  a  son  of  the 
testator  by  a  previous  marriage  might  share 
equally  with  his  other  children  in  tbe  estate 
devised.  It  was  contended  that  a  trust  was 
created;  but  the  court,  in  considering  the 
effect  of  the  precatory  words,  said:  "We 
cannot  believe  that  upon  the  whole  they 
ought  to  be  construed  as  imperative.  They 
are,  when  construed  as  restricting  the  abso- 
lute title.  In  positive  antagonism  to  that  ti- 
tle, while,  if  construed  according  to  their  nat- 
ural and  ordinary  import,  as  implying  a  rec- 
ommendation, they  do  no  violence  to  the 
clearly  and  emphatically  expressed  intention 
to  Impart  an  absolute  title."  See,  also, 
LnmpUn  t.  Rodgers,  166  Ind.  286,  68  N.  E. 
72.  Tbe  vigor  of  the  general  rule,  where 
tbe  first  grant  is  plainly  unrestricted,  is 
■bown  by  tbe  case  of  TbornhlU  v.  Hall,  2 
Qark  &  F.  22,  in  which  the  Lord  Chancellw 
used  the  following  language:  "I  hold  It  to  be 
a  rule  that  admits  of  no  exception,  in  the 
construction  of  written  instruments,  that, 
where  one  Interest  Is  given;  where  one  es- 
tate is  conveyed;  where  one  benefit  is  be- 
stowed In  one  part  of  an  Instrument  by 
terms  clear,  unambiguous,  liable  to  no  doubt, 
clouded  by  no  obscurity,  by  terms  which.  If 
they  stood  alone,  no  man  breathing,  be  be 
lawyer  or  be  he  layman,  could  entertain  a 
doubt — In  order  to  reverse  that  opinion,  to 
which  tbe  terms  would  of  themselves  and 
standing  alone  have  led.  It  is  not  suflScIent 
that  you  should  raise  a  mist;  It  is  not  suf- 
ficient that  you  should  create  a  doubt.  It  Is 
not  sufficient  that  yon  should  deal  in  prob- 
abilities, but  you  must  show  something  In 
another  part  of  that  Instrument  which  is  as 
decisive  the  one  way  as  the  other  terms  were 
decisive  tbe  other  way;  and  that  the  inter- 
est first  given  cannot  be  taken  away  either 
by  taciturn  or  by  dubiura,  or  by  possiblle,  or 
even  by  probablle.  but  that  It  must  be  taken 
away,  and  can  only  be  taken  away,  by  ex- 
inresBum  et  certnm." 

If,  upon  an  examination  of  a  will,  a  court 
concludes  that  It  was  the  purpose  of  the  tes- 
tator to  make  a  grant,  and  that  be  attempted, 
ttjr  subsequent  language^  to  create  a  legal 
oatate  In  derogation  of  the  grant  that  is  the 
•Bd  of  the  discussion,  f<nr  a  testator  must 
affactnata  hla  Intent  within  tbe  nilea  at  law. 


The  mie  that  we  have  invoked  doea  not  ap- 
ply to  such  cases.  It  Is  one  of  construction, 
and  Is  wholly  consistent  with  the  proposition 
that  the  court  will  explore  the  four  comers 
of  tbe  Instrument  to  bring  out  its  meaning; 
but,  if  it  Is  found  that  one  clause,  standing 
alone,  clearly  evinces  a  purpose  to  create  a 
certain  interest,  and  the  subsequent  language 
merely  operates  to  create  a  doubt  about  the 
testator's  Intent  in  that  particular,  tbe  lat- 
ter words  will  be  disregarded. 

There  Is  a  marked  tendency  upon  the  part 
of  testators  who  are  without  the  benefit  of 
legal  advice  to  Indulge,  after  providing  for  a 
definite  estate  In  the  first  taker,  in  tbe  ex- 
pression of  some  ultimate  desire  not  really 
intended  to  impinge  upon  the  prior  lan- 
guage. In  all  sucb  cases  the  application  of 
tbe  rule  brings  the  right  result;  but,  whether 
It  does  or  not.  If  a  study  of  the  instrument  as 
a  whole  does  not  reveal  its  meaning,  there 
must  be  some  rule  of  Interpretation.  It 
would  be  Intolerable  If  there  were  no  such 
rule,  thus  leaving  the  result  of  the  idiosyn- 
crasies of  each  obscure  will  dependent  upon 
tbe  mind  of  tbe  particular  coiurt  which  might 
be  called  on  to  Interpret  It,  and  placing  a 
premium  on  tbe  Indulgence  in  wasteful  liti- 
gation in  the  endeavor  of  tbe  disappointed  to 
reach  some  court  which  might  solve  tbe 
doubt  In  favor  of  their  contention. 

Authority  settles  the  question  In  hand,  but 
In  disposing  of  the  case  we  may  add  that  it 
seems  scarcely  necessary  to  have  gone  to 
tbe  books  to  reach  the  conclusion  that  tbe 
widow  took  a  fee.  There  Is  no  other  admis- 
sible view,  If  a  construction  Is  sought  which 
vrlll  give  to  all  of  the  words  employed  a  Just 
meaning. 

Tbe  petition  for  a  rehearing  Is  overmled. 


(84  Ind.  App.  eg) 

DEIiANET  et  aL  v.  SHIFP.    (No.  4,96a) 

(Appellate  Court  of  Indiana,  Division -No.  Z 

Jan.  12,  1905.) 

APPBAir— QuaanoNs    pbesbrtbd— aiATXiaiHTS 

IR   BSIEV. 

1.  Where  appellants'  brief  stated  that  they 
bad  carefully  set  out  therein  tbe  record  materia 
to  tbe  appeal,  and  realised  that  tbe  findings  of  tbe 
oo«rt  were '  against  them,  and  therefore  ques- 
tioned sncfa  findings  as  being  unsupported  by  the 
evidence,  and  the  record  set  out  in  tbe  brief  did 
not  show  any  exceptions  to  conclusions  of  law, 
nothing  but  tbe  sufficiency  of  tlie  evidmce  was 
l>efore  the  court  tor  review. 

On  petition  for  rehearing.     Overruled. 
For  former  opinion,  see  71  N.  B.  078. 

ROBY,  J.  One  ground  upon  wbleb  a  rahear- 
Ing  herein  Is  sought  is  on  acconnt  of  the  stato- 
ment  in  tbe  opinion  diat  no  exception  waa 
taken  to  the  condusions  of  law,  the  record  iv 
fact  showlnt  that  appellant  did  except  tbetc- 
to..  The  original  brief  for  appellant  ooa> 
talned  tbe  followlnf :  "AppallantB  have  eare> 
(nlly  set  oat  In  this  brief  the  record  material 
to  this  appeal,  for  the  reason  that  the  dark's 


transcript  Is  in  script,  and  would  require 
much  labor  In  reading  It"  The  record  so  set 
out  In  the  brief  does  not  show  any  exception 
to  the  conclusions  of  law,  and  was  relied 
upon  by  this  court.  It  was  further  said 
that  "appellants  realize  that  the  findings  of 
the  court  are  against  them,  and  therefore 
have  questioned  such  findings  as  being  un- 
supported by  the  evidence." 

The  disposition  made  of  the  case  accords 
with  the  merit  of  the  controversy  as  dis- 
closed by  the  evidence,  the  sufficiency  of 
which  Is  alone  questioned,  and  the  petition 
for  a  rehearing  Is  therefore  overruled. 


(34  Ind.  App.  352) 

BOARD  OF  GOM'RS  OF  HARRISON 
COUNTY  V.  BUNE.    (No.  5,307.) 

(Appellate  Court  of  Indiana,  Division  No.  2, 
Jan.  3,  1905.) 

COUNUKS— IKPLIEn  C0NTBACT8— fiEBVIOE&— 

ciBcurr  couET  clebk — authority. 

1.  Since  a  claim  for  seryices  against  a  county 
can  only  be  founded  on  a  statute  or  a  contract 
entered  into  with  the  proper  oflScer,  acting  with- 
in the  scope  of  bis  authority,  the  mere  bene- 
ficial character  of  services  performed  is  insuffi- 
cient to  support  a  claim  against  the  county  for 
compensation. 

2.  The  clerk  of  a  circuit  court  la  not  the  agent 
of  the  board  of  county  commissioners  to  make 
a  contract  for  janitor  a  services  with  reference 
to  bis  office,  and  could  not,  therefore,  compel 
the  county  to  reimburse  him  for  payments  made 
for  such  services. 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty;  C.  W.  Cook,  Judge. 

Claim  by  Charles  A.  Bline  against  tlie 
board  of  commissioners  of  Harrison  county. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Transferred  from  Supreme 
Court    Reversed. 

R.  S.  Klrkham,  for  appellant  William 
Ridley,  for  appellee. 

COMSTOCK,  0.  J.  Appellee,  as  clerk  of 
the  Harrison  circuit  court,  filed  his  claim 
against  appellant  for  cash  paid  by  him  to 
divers  persons  for  cleaning  and  sweeping 
out  the  clerk's  office,  and  carrying  coal  there- 
in. The  board  refused  to  allow  the  claim, 
and  appellee  appealed  to  the  circuit  court 
in  which  tribunal  appellee  recovered  Judg- 
ment tor  $48.50,  the  amount  of  his  claim. 

The  first  error  assigned,  and  the  only  one 
necessary  to  consider,  questions  the  suffici- 
ency of  the  complaint  The  money  expend- 
ed appears  to  have  been  entirely  voluntary. 
Its  expenditure  was  not  authorized  by  the 
board.  A  claim  for  service  against  a  county 
can  only  be  founded  upon  a  statute  or  a  con- 
tract entered  Into  with  the  proper  officer, 
acting  within  the  scope  of  his  authority. 
The  mere  beneficial  character  of  the  service 
is  not  sufficient  to  support  the  claim.  Moon 
▼.  Board,  97  Ind.  176;  Sherfey  v.  Board,  28 
Ind.  App.  70,  59  N.  B.  186.    The  sweeping 
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of  an  office  and  the  carrying  in  of  fuel  are 
only  incidents  to  the  office.  In  the  absence 
of  a  contract  with  a  county,  the  connty 
would  be  a  stranger  to  the  transaction. 
Board  Commissioners  v.  Axtel,  96  Ind.  3So. 
Within  their  discretion,  the  board  might 
have  contracted  for  the  services  rendered, 
but  the  clerk  is  not  the  agent  of  the  board 
for  making  contracts  of  the  cliaracter  here 
involved. 

The  judgment  Is  reversed,  with  Instmc- 
tlons  to  the  trial  court  to  sustain  the  demur- 
rer to  the  complaint 


(3S  Ind.  App.  as:  I 
INDIANAFOUS  ST.  RT.  CO.  t.  SBHRLET.i 
(No.  5,030.) 

(Appellate  Court  of  Indiana.    Jan.  11,  1905w) 

STBEBT  BAII.BOAnB— FXBSONAI,   INJITBIKS — KBO- 
LIOENCE— I.AST  CLEAB  CHANCE. 

1.  It  is  not  essential  to  proof  of  negligence 
of  a  street  railroad,  whose  car  is  alleged  to 
have  injured  a  person  on  the  track,  that  the 
motorman  be  shown  to  have  had  actual  knowl- 
edge of  the  peril  of  the  person  injured. 

On  rehearing.    Motion  for  rehearing  over- 
ruled. 
For  fM'mer  opinion,  see  72  N.  E.  160. 

FEB  CURIAM.  A  rehearing  Is  asked  up- 
on the  grounds  that  the  original  opinion  holds 
that  the  seventh  Instruction,  given  to  the  Jury 
by  the  court,  was  not  error,  and  that  a  cer- 
tain question  propounded  to  the  witness  Sel- 
by  was  erroneously  held  to  be  proper. 

Upon  reference  to  said  instruction  It  will 
appear  that  it  attempts  to  state  the  theory 
of  "last  clear  chance."  It  Is  claimed  now. 
as  in  the  original  brief 'Of  appellant,  that  the 
peril  must  be  actually  known  to  the  motor- 
roan,  before  he  can  be  held  negligent  on  that 
theory.  Upon  tills  question.  In  2  Thomp- 
son on  the  Law  of  Negligence,  i  1476,  that  au- 
thor says:  "There  Is  scant  propriety  in  ad- 
mitting this  doctrine  in  the  case  of  steam 
railroads  at  places  other  than  highway  cross- 
ings and  at  places  where  their  traclis  do  not 
traverse  the  surface  of  public  streets  or  high- 
ways. •  •  •  But  with  respect  to  street 
railroads,  where  the  public  have  the  right 
to  use  the  street,  Including  that  part  on 
which  the  track  is  laid,  in  common  with  the 
railroad  company,  and  where  the  railroad 
company  is  consequently  boimd  to  anticipate 
the  rightful  presence  of  men,  women  and  chil- 
dren on  the  track  In  fr<Mit  of  Its  cars,  the 
sound  and  just  rule  must  be  different 
•  •  •  It  has  the  effect  of  absolving  the 
street  railway  company  from  keeping  that 
constant  lookout  ahead,  which,  as  already 
seen,  the  law  demands  of  corporations  which 
have  received  from  the  public  a  licmse  to 
propel  cars  at  a  high  rate  of  speed  along  the 
surface  of  the  highway,  in  populous  districts, 
which  the  public  have  a  right  to  use  Ib  com- 
mon with  them."  So  that,  if  the  Instrnctioii 
was  not  harmless,  as  stated  in  the  opinion. 
^  Tnuufer  denlod. 
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by  reason  of  the  special  flndlngs,  atlll  the  glr- 
Ing  of  It  was  not  error.  As  to  the  admis- 
sion of  the  testimony  of  the  witness  Selby, 
we  do  not  deem  it  necessary  to  add  to  the 
original  opinion. 
Petition  for  rehearing  OTerruled. 


■  4  Ind.  App.  887) 

FIEB  ASS'N  OF  PHILADELPHIA  v.  YEAG- 
LEY.     (No.  4,760.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Jan.  5,  1905.) 

FIKB     INaiIRANCI>— PROPERTY— INCOMBBANCKft— 

FORrErruBK  —  proofs  of  loss — waiter — AO- 

TIOI^S  —  FINDIN08  —  SPECIAL      IRTEBBOOATO- 
BIBS— KVIDENOa. 

1.  Where  insurer  issued  a  policy,  and  retain- 
ed  the  premium,  knowing  of  a  chattel  mortgage 
on  the  property,  it  tliereby  waived  a  condition 
that  the  policy  should  be  void  if  the  property 
insured  was  so  incumbered,  and  a  provision  re- 
quiring waiver  to  be  indorsed  on  lie  policy, 
whether  the  waiver  was  by  insurer  itself,  or  by 
its  agent  Issuing  the  policy. 

2.  In  an  action  on  a  policy,  a  special  interrog- 
atory requesting  a  finding  whether  insurer's  lo- 
cal agent  Iiad  authority  to  consent  to  incum- 
brances on  the  property,  otherwise  tlian  by 
agreement  indorsed  on  the  policy  or  added  there- 
to, did  not  request  a  special  finding  on  a  "par- 
ticular question  of  fact,"  as  required  by  Bums' 
Ann.  St.  1901,  g  555,  and  was  therefore  proper- 
ly refused. 

3.  In  an  action  on  a  policy,  evidence  held  to 
justify  a  finding  that  Insurer  s  agent  had  notice 
of  the  existence  of  a  mortgage  on  the  property 
when  he  issued  the  policy,  and  that  insured 
suffidently  complied  with  the  requirements  of 
the  policy  respecting  the  furnishing  of  proofs 
of  loss. 

4.  Where  the  grounds  on  which  Insurer  de- 
nied liability  did  not  appear,  and  there  was  no 
showing  as  to  when  an  alleged  waiver  of  proofs 
of  loss  thereby  was  claimed  to  have  become  ef- 
fective, insured  was  not  relieved  of  the  require- 
ment of  famishing  such  proofs. 

5.  Thou(^  in  an  action  on  a  policy,  no  issue 
as  to  waiver  of  proofs  of  loss  was  tendered,  it 
was  not  reversible  error  to  permit  plaintiff's  at- 
torney to  testify  that  plaintiff  and  himself  made 
a  demand  for  the  amount  of  the  policy,  and 
that  Che  adjuster  replied  that  insurer  was  not 
legally  liable,  and  would  not  pay. 

6.  Where  there  was  some  evidence  that  the 
licy  sued  on  was  a  renewal  of  a  former  policy 

ssuM  by  the  same  agent,  in  which  there  was 
a  recognition  of  the  existence  of  an  incumbrance 
on  the  property,  because  of  which  insured  de- 
nied liability,  evidence  as  to  the  former  policy 
was  properly  admitted. 

Appeal  from  Clrcnlt  Court,  Miami  County; 
Joseph  N.  Tlllett,  Judge. 

Action  by  Daniel  W.  Yeagley  against  the 
Fire  Association  of  Philadelphia.  From  a 
judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Chambers,  Pickens  &  Moores  and  Jamea 
F.  Statesman,  for  appellant  Cox,  Reasoner 
&  O'Hara,  for  appellee. 

ROBINSON,  P.  J.  Bnlt  by  appellee  on  a 
policy  of  fire  Insurance  upon  a  stock  of 
goods.  The  Jury  returned  a  general  verdict 
for  appellee,  and,  over  appellant's  motions 
for  Judgment  on  answers  to  Interrogatories 


f^ 


and  tor  a  new  trial.  Judgment  was  rendered 
in  appellee's  favor. 

Errors  are  assigned  (1)  upon  the  court's 
refusal  to  strike  out  portions  of  the  second 
paragraph  of  reply  to  the  second  paragraph 
of  answer;  (2)  overruling  a  demurrer  to  the 
second  paragraph  of  reply  to  the  second 
paragraph  of  answer;  (3)  overruling  a  de- 
murrer to  the  third  and  fourth  paragraphs, 
respectively,  to  the  second  paragraph  of  an- 
swer; (4)  refusing  to  submit  to  the  Jury  a 
certain  interrogatwy;  (5)  OTermling  appel- 
lant's motion  for  judgment  on  the  answers 
to  Interrogatories;  and  (6)  overruling  the 
motion  for  a  new  trial. 

The  complaint  avers  appellee's  ownership 
of  the  stock  of  goods,  issuing  of  the  policy 
(a  copy  of  which  is  an  exhibit),  appellee's 
performance  of  all  conditlcms,  the  loss,  and 
appellant's  failure  to  pay.  Appellant  an- 
swiered:  (1)  Denial.  (2)  Tliat  the  insurance 
was  void  because  the  property,  when  the 
policy  was  Issued,  was  mortgaged;  the  policy 
providing,  "This  entire  policy,  unless  other- 
wise provided  by  agreement  endorsed  hereon 
and  added  hereto,  shall  be  void  *  *  *  if 
the  subject  of  Insurance  be  personal  property 
and  be  or  become  Incumbered  by  a  chattel 
mortgage."  (3)  A  partial  answer  alleging 
other  and  concurrent  Insurance — the  l^otal 
Insurance  exceeding  the  valne  of  the  property 
— ^and  appellant's  liability  only  for  its  pro- 
portionate share  of  the  loss,  as  provided  by 
a  clause  in  the  policy  requiring  the  loss  to 
be  borne  pro  rata  by  all  companies  issuing 
policies.  Appellee  replied:  (1)  Denial.  (2) 
That  appellant,  without  requiring  any  writ- 
ten application,  with  full  knowledge  of  the 
mortgage,  accepted  the  premium,  and  de- 
livered the  policy  to  appellee,  who  was  never 
notified  ot  the  provision  for  a  forfeiture; 
that  the  provision  was  in  very  small  print; 
that  appellee  accepted  the  policy,  believing 
It  was  valid  and  a  security  against  loss,  and 
without  notice  from  appellant,  imtil  after 
the  loss,  that  the  policy  contained  such  a 
condition.  (3)  Facts  are  pleaded  to  show 
that  appellant's  agent  wrote  the  policy  and 
accepted  the  premium  with  full  knowledge 
of  the  mortgage;  that  appellee  was  never 
notified  by  appellant,  or  any  one  In  Its  be- 
half, that  the  policy  was  void,  until  after 
the  loss.  (4)  That  appellant  accepted  the 
premium,  and  underwrote  and  delivered  the 
policy  to  appellee,  with  notice  of  the  mort- 
gage, and  without  notice  to  appellee  that  the 
provision  In  the  policy  for  a  forfeiture  in 
case  the  property  was  mortgaged  was  not 
waived  by  appellant 

The  policy  provides  that.  If  fire  occur,  the 
Insured  shall  give  immediate  notice,  make 
an  Inventory  showing  the  quantity  and  cost 
of  each  article  and  the  amount  claimed 
thereon,  and  within  60  days  after  the  fire, 
unless  the  time  Is  extended  In  writing  by 
the  company,  render  a  verified  statement  to 
the  company,  stating  the  Insured's  knowl- 
edge and  belief  as  to  the  origin  of  the  fire. 


tmni  so  oays  aner  tne  nonce,  ascertainment, 
estimate,  and  satisfactory  proofs  of  loss 
have  been  received  by  the  company.  The 
policy  also  provides:  "This  policy  is  made 
and  accepted  subject  to  the  foregoing  stipu- 
lations, together  with  such  other  provisions, 
agreements  or  conditions  as  may  be  endorsed 
hereon  or  added  hereto,  and  no  oflScer,  agent 
or  other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  con- 
dition of  this  policy,  except  such  as  by  the 
terms  of  this  policy  may  be  the  subject  of 
agreement  endorsed  hereon  or  added  hereto, 
and  as  to  such  provisions  and  conditions  no 
officer,  agent  or  representative  shall  have 
such  power,  or  be  deemed  or  held  to  have 
waived  such  provision  or  condition,  unless 
such  waiver,  if  any,  shall  be  written  upon 
or  attached  hereto,  nor  shall  any  privilege 
or  permission  affecting  the  insurance  under 
this  policy  exist  or  be  claimed  by  the  in- 
sured  unless  so  written  or  attached." 

Upon  the  question  of  the  waiver  of  the 
condition  in  the  policy  in  regard  to  incum- 
brances on  the  goods  insured,  whether  the 
supposed  waiver  be  by  appellant,  or  by  the 
agent  who  Issued  the  policy,  the  case  Is 
controlled  by  German-American  Ins.  Oo.  t. 
Teagley  (Ini.  Sup.)  71  N.  B.  897. 

There  was  no  error  In  refusing  to  submit 
the  following  Interrogatory  to  the  Jury:  "Did 
the  defendant's  local  agent  have  authority, 
as  such  agent,  to  consent  to  Incumbrances 
on  the  property  described  in  the  policy,  oth- 
erwise than  by  agreement  indorsed  on  said 
policy,  or  added  thereto?"  It  cannot  be  said 
that  It  asks  the  Jury  to  find  specially  upon 
a  "particular  question  of  fact"  Section  6B5, 
Burns'  Ann.  St.  1901.  If  it  could  be  said  to 
embrace  questions  both  of  law  and  fact, 
it  was  proper  not  to  submit  it  Korrady  v. 
Lalie  Shore,  etc.,  Ry.  Co.,  181  Ind.  261,  29  N. 
B.  1069.  But  it  seems  the  Interrogatory 
calls  for  a  legal  conclusion,  and  for  that  rea- 
son was  properly  refused.  Chicago,  etc.,  v. 
Ludington,  10  Ind.  App.  636,  38  N.  B.  842; 
Keeley  Brewing  Oo.  v.  Parnlh,  18  Ind.  App. 
688,  41  N.  B.  471;  Chicago,  etc.,  R.  Co.  v. 
Ostrander,  116  Ind.  269,  16  N.  B.  227,  19  N. 
B.  110;  Ohio,  etc.,  Ry.  Co.  v.  Standberry, 
132  Ind.  633,  32  N.  B.  218;  Roller  v.  Kllng, 
150  Ind.  169,  49  N.  B.  948. 

There  Is  evidence  that  on  July  16,  1900, 
appellee  was  a  merchant  of  Thorntown,  Ind., 
and  on  that  date  took  a  policy  for  $2,000  on 
his  stock  with  appellant  company,  through 
one  Underwood,  appellant's  agent  at  Lafay- 
ette, Ind.  Appellee  informed  the  agent  that 
the  stock  was  mortgaged,  and,  when  the 
policy  was  sent  by  the  agent  to  appellee.  It 
contained  the  clause,  "Payable  In  case  of  loss 
to  B.  O.  Voris,  as  his  interest  may  appear." 
In  April,  1901,  appellee  moved  his  stock  to 
Bunker  Hill,  Ind.,  and  about  the  same  time 
appellee  sent  the  policy  to  Underwood  to  be 
transferred,  which  was  done  by  Underwood, 
and  returned  by  mall  to  appellee.    About  the 


same  agent  for  71,000  insurance;  mat  tM 
agent  answered,  and  asked  appellee  If  tiie 
mortgage  on  the  stock  was  paid  ofT,  to  wblcb 
appellee  replied  that  It  was  not  The  agent 
then  sent  the  policy  requested,  stating  that 
he  didn't  think  the  mortgage  would  make 
any  material  difference.  Afterwards,  on 
June  2Cth,  appellee  wrote  to  Underwood, 
stating  that  he  had  canceled  a  policy  that 
another  agency  had  issued,  leaving  only  the 
$3,000  Issued  by  Underwood,  and  asking 
Underwood  to  write  $3,000  more  Insurance. 
Policies  were  Issued,  but  for  what  amount 
does  not  appear,  and  afterwards,  at  Under- 
wood's request  they  were  returned  to  him; 
he  stating.  In  answer  to  why  he  wanted 
them  returned,  that  it  was  hard  for  him  to 
get  a  policy  on  a  stock  that  had  a  mort- 
gage on  it  On  July  2,  1001,  appellee  wrote 
Underwood  that  he  "received  policy  O.  K.," 
and  asking  him  to  "renew  the  policy  that 
runs  out  the  16th";  having  reference  to 
policy  in  appellant  company  dated  July  16, 
1900.  On  July  10,  1900,  Underwood  sent  to 
appellee  the  policy  In  suit.  The  premium  of 
$20  was  paid.  On  April  11,  1901,  appellee 
executed  to  B.  C.  Voris  a  mortgage  on  his 
stock  to  secure  three  promissory  notes  ex- 
ecuted by  appellee,  to  Voris — one  dated  Jan- 
uary 12,  1900,  and  due  in  1  year;  one  dated 
June  27,  1900,  and  due  in  18  months;  and 
one  dated  April  11,  1901,  and  due  In  12 
months;  the  mortgage  reciting  that  the  first 
two  ■  of  the  above  notes  were  at  that  time 
secured  by  a  chattel  mortgage  on  the  stock 
executed  June  27,  1000.  The  mortgage  was 
in  force,  and  a  part  of  the  debt  secured  was 
unpaid,  when  the  policy  in  suit  was  issued. 
The  property  insiired  was  destroyed  by  fire 
February  27,  1902.  Its  value  was  $8,000 
to  $8,500,  and  the  total  insurance  was  $i6,000. 
Notice  of  the  fire  and  loss  was  given,  and 
duplicated  proofs  of  loss  were  made,  one 
of  which  was  delivered  to  appellant's  agent 
at  Peru,  Ind.,  who  testified  that  he  \ieat  It 
either  to  the  company  or  the  state  s  gent- 
he  didn't  remember  which. 

Taking  all  the  evidence  in  the  recoi  d,  and 
the  inferences  that  may  properly  be  drawn 
from  the  facts  proven,  we  think  it  v^n  be 
said  that  there  is  evidence  tliat  appellant's 
agent  had  notice  of  the  existence  of  the 
mortgage  when  he  Issued  the  policy,  and 
that  there  was  a  sufficient  compliance  with 
the  provision  in  the  policy  relative  to  fur- 
nishing proofs  of  loss  by  appellee.  It  can- 
not be '  said  that  the  furnishing  of  such 
proofs  of  loss  was  unnecessary  because  of 
the  denial  of  Hablllty  by  appellant's  adjuster, 
for  the  reason  that  it  does  not  appear  upon 
what  grounds  a  liability  was  denied,  and 
when,  with  reference  to  the  time  for  fur^ 
nishiug  proofs  of  loss,  the  waiver  is  claimed 
to  have  become  effective.  See  Fidelity,  etc, 
Co.  V.  Sanders,  32  Ind.  App.  448,  70  N.  E. 
167.  Moreover,  the  pleadings  tender  no  is- 
sue that  the  furnishing  of  proofs  of  loss  was 
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waived  by  appellant  But  because  no  sacb 
Issue  was  tendered,  It  was  not  rerereible' 
error  to  permit  appellee's  attorney  to  testi- 
fy tbat  be  and  appellee  made  a  demand  for 
tbe  amonnt  of  the  policy,  and  tbat  the  ad- 
juster said  "they  were  not  legally  liable, 
and  would  not  pay  anything — the  amount 
of  the  policy  or  any  other  amonnt." 

Bvldence  as  to  tbe  former  policy  was  prop- 
erly admitted.  There  was  some  evidence 
that  the  policy  In  suit  was  a  renewal  of  tbe 
former  policy  Issued  by  the  same  agent  In 
July,  1900,  In  which  there  was  a  recogni- 
tion of  tbe  existence  of  the  Incumbrance. 
Tbe  policy  in  suit  was  issued  in  response  to 
a  letter  from  appellee  requesting  that  tbe 
agent  renew  tbe  policy  of  July  16,  1900. 

We  And  no  error  in  tbe  record.  Judgment 
affirmed. 

<34  iDd.  App.  «M) 

ACME  FERTILIZER  CO.  t.  STATE.    <Ma 
6,144.) 

<Appellate  Court  of  Indiana,  Division  No.  2. 
Jan.  8,  1906.) 

PUBJUO  mnSANCES— BENDEBINO  FLANTS— COB- 

POBATIONS— PBOSEOUTION— BUB- 

DKN    or    FBOOT. 

1.  An  information  charging  that  defendant 
corporation  unlawfully  erected  and  maintains  a 

enblic  nuisance,  to  the  injury  of  the  citizens, 
y  erecting  near  the  dwelling  houses  of  divers 
citiEens  in  a  specified  county  a  certain  render- 
ing plant,  and  tbat  it  did  wrongfully  create  and 
suSer  to  escape  therefrom  divers  noisome  and 
poisonous  smells,  so  that  the  air  for  a  great 
distance  was  impregnated  thereby,  to  the  injury 
to  the  health  and  property  of  many  persons  re- 
siding in  the  neighborhood,  sufficiently  charged 
a  public  nuisance,  aa  defined  by  Burns'  Ann. 
St.  1901,  {  2154. 

2.  Where  an  information  for  a  public  nni- 
sance  charged  the  erection  and  maintenance  of 
a  rendering  plant,  and  the  carrying  on  of  the 
bnsiness  of  manufacturing  products  from  the 
bodies  of  dead  animals,  it  sufficiently  charged 
tbat  the  building  was  used  or  maintained  "for 
the  exercise  of  a  trade,  employment,  or  busi- 
ness," within  Bums'  Ann.  St.  1901,  {  2154,  de- 
fining a  public  nuisance. 

3.  The  facts  so  alleged  were  snfficient  to 
charge  a  public  nuisance  at  common  law. 

4.  In  an  information  under  Burns'  Ann.  St. 
1901,  I  1970,  providing  that  corporations  may 
be  prosecuted  by  indictment  or  information  for 
maintaining  a  public  nuisance,  the  burden  of 
proof  that  defendant  was  a  corporation  was  on 
the  state. 

Comstock,  O.  J.,  dissenting  In  part 

Appeal  from  Circuit  Court  Gibson  County; 
O.  M.  Welborn,  Judge. 

Action  by  tbe  state  against  the  Acme  Fer- 
tilizer Company.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

L.  O.  Embree  and  Lutber  Benson,  for  ap- 
pellant O.  W.  Miller,  Atty.  Gen.,  W.  C. 
Oeake,  O.  O.  Hadley,  and  L.  Q.  Rothschild, 
tor  tbe  State. 

ROBT,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  Gibson  circuit  court  imposing  a 
fine  of  1100  and  the  costs  of  the  suit  upon 
the  apjwUant  for  maintaining  a  nuisance  In 


tbe  operation  of  a  factory  for  the  manufac- 
ture of  products  of  merchandise  from  tbe 
bodies  of  dead  animals.  Tbe  prosecution 
was  upon  affidavit  and  information.  The  In- 
formation was  In  three  counts.  Motions  to 
quash  were  sustained  as  to  tbe  first  count 
and  overruled  as  to  tbe  second  and  third. 
Tbe  appellant  was  found  guilty  upon  tbe 
third  count 

Tbe  first  question  for  decision  arises  upon 
tbe  action  of  the  court  in  overruling  tbe  mo- 
tion to  quash  the  second  count  So  far  as 
essentia]  to  the  decision,  It  was  as  follows: 
"That  the  Acme  Fertilizer  Company,  a  cor- 
poration, on  the  10th  day  of  February,  19(S, 
and  at  divers  other  times  since  said  day,  at 
Gibson  county,  state  of  Indiana,  did  unlaw- 
fully erect  continue,  use,  and  maintain  a 
public  nuisance,  to  tbe  injury  of  many  of  tbe 
citizens  of  tbe  state  of  Indiana,  by  erecting 
and  maintaining  near  the  dwelling  houses 
and  homes  of  divers  citizens  of  said  county 
a  building  known  as  tbe  'Acme  Fertilizer 
Plant'  situate  on  tbe  follovrlng  described  real 
estate  In  Gibson  county,  In  tbe  state  of  In- 
diana, to  wit  [specific  description  omitted], 
in  and  about  which  the  said  Acme  Fertilizer 
Company  did  manufacture  products  from  tbe 
bodies  of  dead  animals,  and  at  the  same 
times  and  place  aforesaid  the  said  Acme 
Fertilizer  Company  did  carry  on,  and  cause 
and  procure  to  be  carried  on,  the  bnsiness 
of  manufacturing  products  from  tbe  bodies 
of  dead  animals  then  and  there  by  it  col- 
lected, and  did  then  and  there  and  thereby 
wrongfully  and  unlawfully  create  and  sufFer 
to  escape  said  building,  into  the  open  air, 
divers  noisome,  offensive,  unwholesome,  and 
poisonous  smells,  so  that  tbe  air  for  a  great 
distance  In  every  direction  about  said  build- 
ing was  thereby  impregnated  with  said 
smells,  and  rendered  noisome,  offensive,  un- 
wholesome, and  noxious,  and  injurious  to  tbe 
health,  comfort  snd  property  of  many  of 
the  citizens  of  tbe  state  of  Indiana  residing 
In  tbe  neighborhood  of  said  building,  and 
where  the  air  was  so  impregnated  with  said 
smells  as  aforesaid."  If  tbe  acts  charged 
amount  to  a  public  nuisance,^  tbe  Informa- 
tion was  sufficient  "Anytbing  which  Is  'an 
obstruction  to  the  free  use  of  property,  so 
as  to  interfere  wltii  the  comfortable  enjoy- 
ment of  life  and  property  by  an  entire  com- 
munity or  neighborhood,  or  any  considerable 
number  of  persons,'  Is  a  pubic  nuisance." 
State  V.  Ohio  Oil  Co.,  IBO  Ind.  87,  49  N.  B. 
814,  47  L.  R.  A.  627.  "A  nuisance  is  literally 
an  annoyance,  and  signifies,  in  law,  such  a 
use  of  property  or  such  a  course  of  conduct 
as,  irrespective  of  actual  trespass  against 
others,  or  of  malicious  or  actual  criminal  In- 
tent transgresses  tbe  Just  restrictions  upon 
use  or  conduct  which  tbe  proximity  of  other 
persons  or  property  In  civilized  communi- 
ties Imposes  upon  what  would  otherwise  be 
rightful  freedom."  21  Amer.  &  Eng.  Bncy. 
f^yr,  682.  "Our  statute,  perhaps,  gives  as 
accurate  a  definition  of  tbe  term  "nuisance,' 
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as  understood  at  common  law,  as  can  be 
found  elsewhere:  'Whatever  Is  Injurious  to 
health,  or  indecent  or  offensive  to  the  senses, 
or  an  obstruction  to  the  free  use  of  property, 
80  as  essentially  to  Interfere  with  the  com- 
fortable enjoyment  of  life  or  property.'  Sec- 
tion 290,  Bums'  Ann.  St  lOOL  If  the  In- 
Jury  was  limited  to  an  Individual,  It  gave  a 
private  right  of  action.  If  It  affected  the 
public. It  was  the  subject  of  a  public  prose- 
cution." State  v.  Taylor,  29  Ind.  617.  "Ev- 
ery person  who  shall  erect  or  continue  and 
maintain  any  public  nuisance  to  the  injury 
of  any  part  of  the  citizens  of  this  state  shall 
be  fined  not  exceeding  one  hundred  dollars." 
Section  2153,  Bums'  Ann.  St  1901.  Corpo- 
rations may  be  prosecuted  by  Indictment  or 
information  for  erecting,  continuing,  or 
maintaining  a  public  nuisance.  Section  1970, 
Burns*  Ann.  St  1901;  State  v.  Sullivan,  etc., 
14  Ind.  App.  369,  42  N.  E.  963;  Paragon 
Paper  Co.  v.  State  (Ind.  App.)  49  N.  E.  600. 
A  standard  text-writer,  after  defining  public 
nuisances  strictly  as  those  resulting  from 
the  violation  of  public  rights,  and  producing 
no  special  Injury  to  one  more  than  another 
of  the  people,  and  private  nuisances  as  in- 
juries resulting  from  the  violation  of  private 
rights,  producing  damages  to  but  one  or  a 
few  persons,  as  in  the  building  of  a  house 
with  the  eaves  projecting  over  the  land  of 
another,  says:  "There  is  a  class  of  acts 
which  may  properly  be  denominated  mixed 
nuisances,  being  both  public  and  private  In 
their  effects — public,  in  that  they  produce  in- 
Jury  to  many  persons  or  all  the  public,  and 
private  because  at  the  same  time  they  pro- 
duce a  special  and  particular  injury  to  pri- 
vate rights,  which  subjects  the  wrongdoer 
to  an  indictment  by  the  public,  and  to  dam- 
ages at  the  suit  of  persons  Injured.  Of  this 
class  are  •  •  •  establishments  which, 
by  reason  of  the  nature  of  the  business  car- 
ried on,  produce  such  noxious  smells  and 
vapors  as  to  annoy  the  whole  community, 
and  are  at  the  same  time  a  special  injury  to 
those  residing  or  doing  business  in  their  im- 
mediate vicinity,  by  rendering  their  houses 
untenantable,  or  their  enjoyment  so  uncom- 
fortable that  they  sustain  a  special  and  par- 
ticular damage,  apart  from  and  beyond  the 
rest  of  the  public."  Wood  on  Nuisances  (3d 
Ed.)  pp.  34,  35,  f?  14-16;  Kinney  t.  Koop- 
man.  116  Ala.  310,  22  South.  693,  37  L.  R. 
A.  497,  67  Am.  St  Rep.  119. 

Appellant's  contention  is  that  there  are  no 
facts  stated  in  the  information  showing  oth- 
er than  individual  Injury  to  natural  persons 
in  respect  to  their  private  enjoyment  of 
their  homes  and  property;  that  any  one  of 
such  persons  could  have  maintained  a  civil 
action,  but  that  no  injury  to  any  one  In  his 
capacity  as  a  part  of  the  public  is  shown. 
If  the  nuisance  charged  is  a  mixed  one,  as 
above  defined,  the  right  to  maintain  a  pri- 
vate action  would  depend  upon  proof  of  a 
special  injury,  different  in  kind  from,  and 
additional  to^  that  suffered  by  the  general 


public.  Sohn  t.  Oambero,  106  Ind.  302,  6 
N.  K  813.  The  charge  is  that  appellant  "did 
unlawfully  erect  continue,  use,  and  main- 
tain a  public  nuisance,  to  the  Injury  of  many 
of  the  citizens  of  the  state  of  Indiana,  t^ 
erecting  and  maintaining  near  the  dwelling 
houses  and  homes  of  divers  citizens  of  said 
coimty,"  etc.,  "and  did,"  etc.,  "wrongfully 
and  unlawfully  suffer  to  escape  from  said 
building,  into  the  open  air,  divers  noisome, 
offensive,  unwholesome,  and  poisonous 
smells,  80  that  the  air  tar  a  great  distance 
•  •  •  was  thereby  impregnated  with  said 
smells,  and  rendered  noisome  *  •  •  and 
injurious  to  the  health,  comfort  and  prop- 
erty of  many  citizens  of  the  state  of  Indiana 
residing  in  the  neighborhood  of  said  build- 
ing." The  facts  thus  stated  are  sufficient  to 
show  that  the  public  was  affected  by  the 
acts  complained  of.  Dennis  v.  State,  91  Ind. 
291;  State  v.  Ohio  Oil  Co.,  150  Ind.  21-37, 
49  N.  E.  809,  47  L.  R.  A.  627;  State  v.  Weil, 
89  Ind.  286. 

It  is  contended  tliat  section  2154  defines 
the  form  of  a  public  nuisance  that  arises  in 
the  maintenance  of  any  building  for  the  ex- 
ercise of  any  trade,  employment  or  busi- 
ness, which,  by  occasioning  noxious  exhala- 
tions or  noisome  and  offensive  smells,  be- 
comes injurious  to  the  health,  comfart  or 
property  of  individuals  or  the  public;  that 
the  definition  Includes  every  element  neces- 
sary to  create  a  nuisance  at  common  law, 
and  specifically  adds  elements  not  necessary 
at  common  law;  and  that  a  prosecution  for 
a  nuisance  thus  created  will  not  lie,  except 
under  section  2154.  The  objection  to  the  in- 
formation— assuming  that  the  offense  is  de- 
fined by  section  2154 — is  tliat  there  is  do 
averment  that  the  building  was  erected,  con- 
tinued, used,  or  maintained  for  the  exercise 
of  any  trade,  employment  or  business,  and 
that  such  averment  is  an  essential  element 
of  the  definition  given  in  section  2154.  The 
information  is  not  subject  to  the  criticism. 
To  charge  the  o-ection  and  maintenance  of 
a  building  for  the  manufacture  of  products 
from  the  bodies  of  dead  animals,  and  the 
carrying  on  of  the  business  of  manufactur- 
ing products  from  the  bodies  of  dead  ani- 
mals, is  sufficient  to  show  that  such  build- 
ing was  used  or  maintained  "for  the  exercise 
of  any  trade,  employment,  or  business."  An 
expression  contained  In  the  brief  filed  on  be- 
half of  the  state,  which  is  relied  upon  as 
admitting  the  insufficiency  of  the  indictment 
under  section  2154,  was  evidently  made 
through  Inadvertence.  If  the  offense  char- 
ged In  the  information  under  consideration 
is  not  within  the  definition  contained  In  sec- 
tion 2154,  supra,  the  sufficiency  of  the  facts 
stated  to  constitute  a  nuisance  must  be  de- 
termined by  a  reference  to  the  definition  of 
that  term,  which,  as  has  been  before  stated, 
is  not  substantially  different  at  common  law 
from  the  definition  contained  in  the  Civil 
Code.  Thus  measured,  the  facts  stated  are 
sufficient  to  constitute  a  auiaance.    Tbere- 
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rore  mere  was  no  error  in  ovemiimg  tne  mo- 
tion to  qnash  the  third  count  of  the  Informa- 
tion. 

The  harden  was  on  the  state  to  prove  that 
the  defendant  was  a  corporation.  Section 
197(h  Burns'  Ann.  St.  1901.  The  allegation 
that  appellant  was  a  corporation  was  a  part 
of  the  description  of  the  offense.  Paragon 
Paper  Co.  t.  State,  supra.  There  was  evi- 
dence from  which  the  inference  that  appel- 
lant was  a  dnly  organized  corporation  was 
deduclble. 

The  argument  made  as  to  the  suffidencj 
of  the  evidence  to  support  the  finding  gen- 
erally, and  as  to  the  admissibility  of  the 
testimony,  is  Ineffective,  In  view  of  the  con- 
struction given  to  the  information  herein. 

Judgment  afBrmed. 

COMSTOCK,  O.  3^  concnrs  In  the  resolt, 
but  dissents  from  any  expression  In  the  opln- 
laa  which  would  seem  to  recognize  common- 
law  offenses  In  this  state. 


(34  Ind.  App.  S93> 
STATB  V.  TABLEB  et  aL     (No.  6,492.) 
(Appellate  Court  of  Indiana.    Jan.  d,  1905.) 

IIITOZIOATINO    UQUOBS— HXEOAI.    SALK— PXTB- 
UO   nmSANCS— INDICTMXRT. 

1.  Though  there  Is  no  statute  making  a  place 
Tvhere  intoxicating  liquors  are  sold  a  nuisance 

Ser  se,  yet  even  a  license  to  sell  such  liquors 
oes  not  protect  the  holder  from  liability  to  a 
?>roperty  owner  individually  damaged  by  unlaw- 
ttl  practices  on  the  premises. 

2.  An  indictment  alleged  that  defendants  were 
in  control  of  a  building,  in  which  they  erected 
screens  and  other  devices  for  the  illegal  sale  of 
intoxicating  liquors,  and  that  drunken  men  were 
seen  in  and  about  the  building,  and  on  the  pub- 
lic streets  of  the  town;  that  men  congregated 
in  front  of  the  building  described,  blocked  the 
sidewalk,  and  used  profane,  obscene,  and  in- 
decent language,  to  the  annoyance  of  inhab- 
itants dwelling  near  such  building.  Held,  that 
though  the  erection  of  the  screens  and  other 
devices  to  make  an  illegal  sale  of  liquor  more 
safe  did  not  constitute  a  nuisance,  as  a  matter 
of  law,  the  gravamen  of  the  charge  was  the 
alleged  public  intoxication,  and  open  violation 
of  law,  constituting  an  annoyance  to  the  public 
necessarily  coming  in  contact  therewith,  and 
therefore  sufficiently  chaiged  a  public  nuisance, 
within  Bums'  Ann.  St  1901,  I  2153,  providing 
that  every  person  who  shall  maintain  a  public 
nuisance,  to  the  injury  of  any  part  of  the  in- 
habitants  of  the  state,  shall  be  fined,  etc. 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; C.  W.  Cook,  Judge. 

Harriet  Tabler  and  another  were  Indicted 
for  njalntalnlng  a  public  nuisance.  From  an 
order  quashing  the  Indictment,  the  state  ap- 
peals. Transferred  from  Supreme  Court 
Reversed. 

a  W.  MUIer,  Atty.  Oen.,  J.  H.  Lnckett, 
O.  W.  Self,  William  Ridley,  R.  S.  Klrkham, 
yr.  a.  Geake,  O.  C.  Hadley,  and  L.  6.  Roths- 
child, for  the  State.  Stotsenburg  &  Weath- 
ers, O.  O.  Jordan,  and  B.  H.  Breeden,  for 
appellees. 


LHjMHTUUJBt,  u.  J.  Appellees  were  in- 
dicted for  maintaining  a  public  nuisance.  A 
motion  to  quash  was  sustained  by  the  trial 
court,  and  from  that  ruling  appellant  ap- 
peals. 

The  Indictment  charges  that  the  appellees, 
Harriet  and  James  Tabler,  on  the  1st  of 
August,  1902,  at  Harrison  county  and  state 
of  Indiana,  near  nnto  the  dwelling  -and  busi- 
ness houses  of  divers  Inhabitants  of  the 
town  of  Corydon,  in  said  county  and  state, 
nnlawtnlly  made,  erected,  set  up,  and  ar- 
ranged, and  did  cause  and  procure  to  be 
made,  erected,  arranged,  and  set  up,  In  a  cer- 
tain room  and  building  in  said  town  of 
Corydon  (describing  the  room  and  building), 
a  certain  partition,  elevator,  screens,  cur- 
tains, revolving  waiters,  screen  sash,  blind 
door,  blind  window,  paraphernalia,  and  oth- 
er devices  for  the  purpose  of  unlawfully  sell- 
ing and  bartering  and  giving  away  intoxicat- 
ing liquors  in  less  quantities  than  five  gal- 
lons at  a  time,  and  for  the  purpose  of  con- 
ducting unlawfully  a  saloon  In  said  room 
and  building;  that  they  did  unlawfully,  at 
said  date,  and  Injuriously,  maintain  and  per- 
mit, and  from  thenceforth  up  to  and  Includ- 
ing the  time  of  the  making  of  this  present- 
ment do  maintain,  permit,  and  operate.  In 
said  room  and  building  in  said  town,  the  said 
partition,  elevator,  screens,  etc.,  for  the  pur- 
pose of  unlawfully  and  Illegally  s^lng,  bar- 
tering, and  giving  away^Ihtozlcatlng  liquors 
In  less  quantities  than  five  gallons,  and  for 
the  purpose  of  unlawfully  conducting  a  sa- 
loon; that,  by  reason  of  said  partition,  ele- 
vator, screens,  etc..  Intoxicating  liquors.  In 
less  quantities  than  five  gallons  at  a  time, 
are  sold,  bartered,  and  given  away  In  said 
room  and  building,  and  have  been  so  sold, 
bartered,  and  given  away  since  the  1st  of 
August,  1902,  Including  Sundays  and  legal 
holidays,  up  to  and  Including  the  time  of 
the  making  of  this  presentment;  said  sales 
were  made  with  the  knowledge  and  consent 
of  said  defendants;  that  they  have  absolute 
control  over  said  room  In  which  said  devices 
before  described  are  located,  and  In  which 
said  Illegal  business  was  conducted;  that 
said  sale  of  intoxicating  liquors  can  be  made 
with  impunity,  and  said  saloon  business  can 
be  conducted  without  fear  on  the  part  of  the 
defendants  of  the  consequences  of  selling 
Intoxicating  liquors  without  license,  for  the 
reason  that  said  partition,  elevators,  etc.,  so 
screen  and  hide  the  seller  of  Intoxicating 
liquors  from  the  view  of  the  public  that  it 
Is  impossible  to  ascertain  who  Is  the  seller; 
that  no  person  has  a  state  license  to  sell  in- 
toxicating liquors  in  said  room  and  building; 
that,  by  reason  of  said  partition,  elevator, 
screens,  etc.,  by  means  of  which  Illegal  sales 
of  liquors  have  been  made  by  and  with  the 
consent  of  the  defendants,  and  by  reason  of 
the  existence  of  said  illegal  saloon  main- 
tained by  and  with  the  consent  of  the  de^ 
fendanta,  and  each  of  them,  "men  are  made 


bmldlng  and  on  tlie  public  streets  of  said 
Corydon."  Men  congregated  in  crowds  In 
and  in  front  of  said  room  and  building  be- 
fore described,  blocking  tbe  sidewalk,  using 
profane,  obscene,  and  indecent  language,  all 
to  tbe  damage,  inconvenience,  annoyance, 
and  injury  of  divers  inbabltants  situated  and 
dwelling  in  said  town  of  Oorydon,  and  near 
unto  said  room  and  building  above  described. 
It  is  further  alleged  that  the  people  of  the 
town  of  Corydon  are  of  a  lilgh  grade  of 
morality,  and  tbat,  until  tbe  acts  complained 
of,  there  was  no  place  In  said  town  where 
Intoxicating  liquors  could  be  purchased  for 
a  beverage;  that,  by  reason  of  the  absence 
of  saloons,  Corydon  was  a  more  desirable 
place  for  business  and  residence  purposes, 
and  tbat,  by  reason  of  the  acts  complained 
o^  the  town  Is  less  desirable  either  for  bnsl- 
neSB  or  residence  purposes;  and  that  said 
illegal  saloon  is  a  public  nuisance,  contrary 
to  the  form  of  statute,  etc.  It  Is  also  al- 
leged that  said  room  and  building  containing 
said  structures  and  devices  Is  called  and  is 
known  to  tbe  inhabitants  of  the  town  of 
Corydon  as  a  "blind  pig"  or  "blind  tiger." 

Thore  Is  no  statute  in  this  state  making  a 
place  where  Intoxicating  liquors  are  sold  a 
nnlaance  per  se,  but  even  a  license  to  sell 
Intoxicating  liquors  does  not  protect  the  hold- 
er, ftom  the  consequences  of  unlawful  prac- 
tices on  the  premises,  and  persons  so  offend- 
ing may  be  liable  to  a  property  owner  indi- 
vidually damaged.  Haggtot  v.  Stehlln,  137 
Ind.  48,  85  N.  E.  997,  22  L.  R.  A.  677;  Iron 
V.  Lewis,  31  Ind.  App.  178»  66  N.  E.  490; 
Kissel  V.  Lewis,  156  Ind.  233,  69  N.  E.  478. 
In  Indiana  there  are  no  crimes  except  those 
defined  by  statute.  Stephens  v.  State,  107 
Ind.  185,  8  N.  m  94,  and  cases  cited.  Sec- 
tion 21£3,  Burns'  Ann.  St  1901,  provides  that 
every  person  who  shall  erect  and  maintain 
any  public  nuisance,  to  the  Injury  of  any 
part  of  the  Inhabitants  of  the  state,  shall  be 
fined,  etc.  "The  term  'public  nuisance'  basi, 
as  used  in  the  foregoing  section,  a  well-de- 
fined legal  meaning,  and  sofBclently  desig- 
nates the  class  of  prohibited  acts."  GiUett'a 
Criminal  Law  (2d  Ed.)  |  460;  Burk  v.  State, 
27  Ind.  430.  A  nuisance  is  a  public  nuisance 
if  It  annoys  such  part  of  the  public  as  nec- 
essarily comes  in  contact  with  it.  Hackney 
V.  State,  8  Ind.  404;  Moses  v.  State,  58  Ind. 
185;  Acme  Fertilizer  Co.  v.  State  (present 
term  of  the  court)  72  N.  B.  1037;  Paragon 
Paper  Co.  v.  State,  19  Ind.  App.  321,  49  N. 
B.  600.  "It  is  well  known  that  a  'keeper  of 
a  blind  tiger,'  in  its  general  acceptation  and 
understanding,  means  a  person  engaged  in 
the  unlawful  sale  of  Intoxicating  beverages." 
Rush  y.  Commonwealth  (Ky.)  47  S.  W.  686; 
Standard  Dictionary.    "The  words  used  In 


Btrued  In  their  nsnal  acceptance  In  conunon 
language."  Section  1805,  Burns'  Ann.  St 
1901.  The  indictment  charges,  in  terms,  tbe 
keeping  of  a  public  nuisance,  under  which 
evidence  may  be  properly  introduced  to 
show  that  the  public  who  necessarily  came 
in  contact  with  the  conditions  set  ont  were 
annoyed.  It  avers  that  the  defendants,  at 
the  time  of  the  acts  charged,  bad  control 
over  said  room  and  building;  that  they  were 
In  control  at  the  time  of  the  making  of  the 
presentment.  The  mere  erection  of  screens 
and  other  devices  described  In  the  indict- 
ment cannot  be  said  to  be,  as  a  matter  of 
law,  a  nuisance,  no  matter  what  tbe  motive 
of  their  erection  and  maintenance  may  be; 
but  the  Indictment  avers  that  by  means 
of  said  devices,  liquors  were  sold  In  viola- 
tion of  law,  and  it  is  further  averred  that 
men  are  made  drunken,  and  are  seen  in  and 
about  said  building  and  on  the  pnbllc  streets 
of  said  town  of  Corydon;  that  men  congre- 
gate in  crowds  In  and  in  front  of  said  room 
and  building  before  described,  blocking  the 
sidewalk,  using  profane,  obscene,  and  Inde- 
cent language,  all  to  the  annoyance,  etc. 
The  gravamen  of  tbe  charge  is  that  the  al- 
leged public  intoxication,  and  open,  notori- 
ous, and  continuous  violation  of  law,  are 
offenses  to  decency.  A  statute  of  tbe  state 
of  Georgia  makes  any  place  commonly 
Known  as  a  "blind  tiger,"  where  intoxicating 
liquors  are  sold  in  violation  of  law,  a  com- 
mon nuisance.  Cannon  v.  Merry,  116  Ga. 
291,  42  S.  E.  274.  In  Legg  v.  Anderson,  at 
page  404  of  the  same  volume  (116  Ga.),  page 
721,  42  S.  E.,  the  court  holds  that  a  blind 
tiger  is  a  public  nuisance,  independently  of 
said  statute.  This  expression  from  the 
learned  court  although  not  binding  here,  is 
commended  by  tbe  able  reasoning  of  the 
(pinion.  The  maintenance  of  a  public  place 
equipped  with  devices  intended  to  make  the 
violation  of  the  law  comparatively  safe  from 
criminal  prosecution,  and  in  which  It  Is  well 
known  the  law  is  systematically  violated,  is 
certain  to  induce  the  lamentable  results  and 
exhibitions  designated  in  the  indictment  and 
which  can  only  be  "offensive  to  the  senses." 
Such  results  are  not  only  a  nuisance,  but  a 
menace  to  the  peace  of  the  community. 

The  court  erred  in  sustaining  the  motion 
to  quash  the  indictment  &nd  tbe  record 
shows,  notwithstanding  the  claim  of  the  ap- 
pellees to  the  contrary  that  tbe  state  except- 
ed. In  substantial  compliance  with  tiie  law, 
to  said  action  of  the  court 

The  judgment  is  reversed,  with  Instruc- 
tions to  overrule  the  motion  to  quash. 

BLACK,  WILEY,  ROBINSON.  BOBT,  and 
MYERS,  JJ.,  eencnr. 
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INDIANAPOUS   ST  BY.   GO.   ▼.   BCHOM' 

BBRO.     (No.  20,510.) 
(Supreme  Court  of  Indiana.     Jon.  12,  1906.) 

WBONOrni.  DGATU  —  STREET  BAILBOADS  —  FEB- 
BONS  OR  TBAOS  —  CASE  BEQUIBED  —  ITEOLI- 
GERCE  —  EVIDCnOS— INBTBTTCnONS  —  HABU- 
LXS8  EBSOB. 

1.  In  an  action  for  the  death  of  a  young  child 
by  being  run  over  by  a  street  car,  an  instruc- 
tion that  in  such  a  case  the  motorman  "must 
make  sure"  that  the  child  will  be  free  of  th,e 
track  at  the  point-  where  it  i*  crossing  or  ap- 
proaching the  track,  before  the  car  reaches  him, 
was  objectionable,  as  requiring  too  high  a  de- 
cree of  care;  the  railroad  (Company  not  being 
an  issarer  of  the  child's  safety. 

2.  Where,  in  an  action  for  the  killing  of  a 
child  in  collision  with  a  street  car,  the  uncon- 
tradicted eridence  clearly  established  that  the 
Terdict  waa  right,  and  that  the  merits  of  the 
cansa  had  been  fairly  tried,  a  judgment  on  such 
Terdict  will  not  be  reTersed  because  of  an  erro- 
neous instruction,  under  Burns'  Ann.  St.  1901, 
I  670,  forbidding  reversal  where  it  appears  to 
the  court  that  the.  merits  of  the  cause  have  been 
fairlytried  and  determined  in  the  trial  court. 

3.Wliere  a  child  killed  in  collision  with  a 
street  car  was  non  sui  juris,  it  was  only  re- 
paired to  exercise  anch  care  aa  could  be  reason- 
ably expected  of  a  child  «f  ita  age  and  intelli- 
gence. 

4.  In  an  action  against  a  street  railway  com- 

£any  for  killing  a  child  on  the  track,  evidence 
eld  to  establisn  the  motorman'a  negligence  in 
not  stopping  the  car  when  he  first  saw  the  child 
in  the  roadway,  going  toward  the  track. 

Appeal  from  Circuit  Court,  Johnson  Coon- 
tj;  W.  J.  Buckingham,  Judge. 

Action  by  William  L.  Scbomberg  against 
the  Indianapolis  Street  Hallway  Company. 
From  a  Jndgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Case  transferred  from  the 
Appellate  Court,  as  authorized  by  Buma' 
Ann.  St  1001,  i  1337J,  cL  2.   Affirmed. 

F.  Winter,  Miller  &  Bamett,  and  W.  H. 
I<atta,  for  appellant  W.  W.  Thornton, 
Ayres,  Jones  &  HoUett  and  Wm.  A.  Johnson, 
for  appellee. 

JORDAN,  J.  Appellee  Instituted  this  ac- 
tion against  appellant  to  recover  damages 
for  the  negligent  killing  of  his  minor  child. 
The  child.  It  appears,  was  killed  at  a  point 
on  Alabama  street  In  the  city  of  Indianap- 
olis, by  being  run  over  by  one  of  appellant's 
cars.  The  complaint  upon  which  the  cause 
was  tried  contained  five  paragraphs.  Briefly 
stated,  the  first  paragraph,  among  other 
things,  after  disclosing  that  appellee  was  the 
father  of  the  child,  named  Allen  Schomberg, 
of  the  age  of  three  years,  charges,  in  gen- 
eral terms,  negligence  on  the  part  of  appel- 
lant company  in  running  the  car  In  question 
over  the  child,  thereby  killing  it  The  second 
paragraph  charges  negligence  against  appel- 
lant because  the  motorman  in  charge  of  the 
car  failed  to  look  and  see  the  child.  The 
third  alleges  that  the  car  was  old,  and  that 
the  brake  thereof  was  defective,  and  In  such 
condition  that  the  motorman  was  unable  to 
■top  the  car  in  time  to  prerent  the  accident 
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gently  constructed,  and  the  life  guard  thereof 
was  defective,  and  by  reason  thereof  the 
child,  after  It  was  struck  by  the  car,  passed 
over  the  life  guard  under  the  car.  The  fifth 
alleges  that  appellant  did  not  comply  with 
the  provisions  of  an  ordinance  passed  by  the 
city  of  Indianapolis,  which  required  it  to  use 
the  most  Improved  pattern  of  cars,  and  to 
keep  them  In  good  repair,  and  to  provide 
them  with  the  most  Im  -oved  life  guards,  etc. 
Appellant's  answer  to  the  complaint  was  the 
general  denial.  The  case  was  venued  to  the 
Johnson  circuit  court  where  a  trial  by  Jury 
upon. the  issues  Joined  resulted  in  a  verdict 
in  fbvor  of  appellee  for  |1,S60.  Appellant's 
motion  for  a  new  trial,  assigning  as  reasons, 
among  others,  that  the  court  erred  In  giving 
and  refusing  certain  Instructions,  was  denied, 
and  Judgment  was  rendered  on  the  verdict 
The  evidence  is  in  the  record  by  a  bill  of  ex- 
ceptions. The  only  questions  discussed  end 
relied  upon  for  a  reversal  by  appellant  relate 
to  instructions  given  and  refused. 

By  reason  of  the  conclusion  reached^  we 
do  not  de^n  it  necessary  to  set  out  tlte  in- 
Btructlons  of  which  appellant  complains.  We 
have  examined  the  entire  charge  of  the  court 
however,  and,  in  the  main,  at  least  it  may 
be  said  that  the  Jury  thereby  was  fairly  ad- 
vised relative  to  the  law  applicable  to  the 
case  at  bar.  Some  of  the  instructions  criti- 
cised by  ajvellant'B  counsel  contain  inaccu- 
rate expressions  of  law.  Especially  Is  this 
true  of  instmctian  82,  in  the  use  of  the  term 
"sure."  By  this  charge  the  court  advised 
the  Jury  in  regard  to  the  general  rule  control- 
ling rights  of  persons  la  the  use  of  the  streets 
of  the  dty,  And  as  to  the  duty  resting  on  a 
street  railway  company  in  respect  to  persons 
using  the  streets  over  which  its  cars  were 
cunning.  In  the  dosing  part' of  the  instruc- 
tion in  question,  the  court  said:  "In  the 
case  of  a  young  child,  the  motorman  or  per- 
son controlling  the  movement  of  such  car 
must  make  gure  that  the  child  will  be  free 
of  the  track  at  the  point  where  it  is  crossing 
or.  approaching  such  track,  before  the  ear 
reachea  him."  (Our  Italics.)  There  is  merit 
in  the  contention  of  counsel  that  appellant 
could  not  in  this  case  be  held  to  be  an  Insurer 
of  the  safety  of  the  child.  Instruction  42, 
and  possibly  some  others  crlttdsed  by  appel- 
lant, may  be  said  to  be  open  to  its  objection 
that  they  assume  that  a  certain  fact  or  facts 
mentioned  in  the  instruction  had  been  estab- 
lished. If  we  had  any  reason  to  believe, 
from  an  examination  of  the  record,  that  the 
Inaccurades  in  the  instructions  in  question 
were  influential  in  bringing  about  a  wrong 
result  or  were  probably  prejudicial  to  appel- 
lant we  would  not  hesitate  to  order  a  re- 
versal of  the  Judgment  But  what  may  be 
said  to  be  the  uncontradicted  evidence  In  the 
case  dearly  establishes  that  the  verdict  of 
the  Jury  la  right  and  that  the  merits  of  the 
cause  have  been  fairly  tried  and  determined. 
It  has  been  frequently  affirmed  by  this  eout 
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tbat  the  glTlng  of  an  Inaccorate  Instmctlon, 
which,  under  the  facts  In  the  case,  cannot 
be  said  to  have  prejudiced  the  complaining 
party  in  bis  substantial  rights,  will  not 
Justify  a  reversal  of  the  judgment  Neither 
will  an  erroneous  Instruction  warrant  a  re- 
versal where  it  appears  that  the  judgment, 
upon  the  evidence,  is  a  correct  result  In 
fact,  section  670,  Bums'  Ann.  St  1801,  for- 
bids a  reversal  in  cases  "where  It  shall  ap- 
pear to  the  court  that  the  merits  of  the  cause 
have  been  fairly  tried  and  determined  in  the 
court  below."  The  decisions  in  which  this 
rule  is  sustained  and  enforced  are  numerous, 
and  a  reference  to  all  is  not  necessary.  See 
Stanley  y.  Dunn,  143  Ind.  495,  42  N.  B.  908 
Mode  V.  Beasley,  143  Ind.  334,  42  N.  B.  727 
Swain  y.  Swain,  134  Ind.  696,  33  N.  B.  792 
Badger  v.  Merry,  139  Ind.  631,  39  N.  E.  309 
Elliott's  App.  Proc.  iS  292,  632,  636,  643,  and 
authorities  there  cited. 

What  may  be  said  to  be  the  undisputed 
evidence  In  the  case  discloses  the  following 
facts:  Appellee  was  the  father  of  the  child 
In  question,  which  at  the  time  of  the  fatal 
accident  was  two  years  and  eight  months  old. 
Appellee's  family  consisted  of  his  wife  and 
two  children,  and  their  home  was  situated  on 
Alabama  street,  which  runs  north  and  south, 
in  the  city  of  Indianapolis.  The  width  of 
the  roadway  of  this  street  opposite  appellee's 
home  is  shown  to  be  36  feet  The  distance 
from  the  north  property  line  of  appellee's  lot 
to  the  comer  of  Massachusetts  avenue  is  250 
feet  The  accident  occurred  about  11  o'clock 
a.  m.  on  April  8,  1900.  Appellee  at  that  time 
was  absent  from  home..  The  child  was  at 
home  with  Its  mother,  who  testified  that  just 
before  the  accident  occurred,  it  together 
with  its  older  brother,  had  gone  out  on  the 
front  porch,  which  faces  Alabama  street 
She  could  see  the  children,  where  they  were 
playing  on  the  porch,  from  the  sitting  room. 
She  tfestlfled  that  she  left  the  sitting  room 
and  went  Into  her  kitchen  to  look  after  some 
work,  and  was  there  about  five  minutes, 
when  she  heard  the  child  scream.  She  ran 
out  onto  the  street,  where  the  car  had  stop* 
ped,  and  discovered  that  her  child  had  been 
run  over  by  the  car,  and  from  the  effects  of 
its  Injury  it  died  about  3  o'clock  on  the  fol- 
lowing morning.  The  car  which  struck  It 
t>elonged  to  the  Central  avenue  line  of  appel- 
lant's railway,  and  at  the  time  of  the  acci- 
dent was  running  north.  Aside  from  the 
evidence  of  eyewitnesses  who  testified  in 
behalf  of  appellee  relative  to  the  accident, 
which  evidence  clearly  establishes  negligence 
on  the  part  of  the  motorman  who  was  oper- 
ating the  car,  that  Introduced  in  behalf  of 
appellant  alone  cleariy  proves  the  fact  that 
the  death  of  the  child  was  due  to  the  negli- 
gence of  the  motorman.  It  appears  that  the 
motorman  operating  the  car  at  the  time  of 
the  accident  had  no  regular  nm.  He  was 
simply  being  used  as  a  substitute  for  an- 
other. It  is  shown  that  there  Is  a  switch  on 
Maasacbusetts    avenue,    by    the    means    of 


which  the  cars  of  the  Central  avenue  Une 
of  appellant's  road  are  turned  onto  Alabama 
street  The  testimony  of  the  motorman,  to- 
gether with  that  of  other  witnesses,  dis- 
closes that  when  the  cars  turn  from  the  ave- 
nue onto  Alabama  street  the  view  ahead  to- 
wards the  north  Is  unobstructed.  It  appears 
that,  had  the  motorman  looked  ahead  of  his 
car  as  it  entered  onto  Alabama  street,  he 
could  have  seen  the  child  in  the  roadway, 
about  90  feet  beyond  the  car;  that  at  that 
time  it  was  between  the  curb  and  the  tracks 
of  the  railway,  about  15  feet  from  the  tracks. 
It  was  walking  towards  the  tracks.  In  fact 
the  motorman  testified  that  there  was  noth- 
ing to  prevent  him  from  seeing  the  child 
when  his  car  entered  from  Massachusetts 
avenue  onto  Alabama  street  He  testified 
that  just  as  the  car  entered  onto  Alabama 
street  he  saw  the  child  ahead  of  the  car;  that 
it  was  about  halfway  between  the  curb  and 
the  track,  and  about  15  feet  from  the  track, 
towards  which  it  was  then  going.  He  states 
himself  that  It  was  at  that  time  about  75 
feet  beyond  the  car.  He  testified  that  when 
he  first  saw  the  child  going  towards  the 
track  he  rang  the  gong  in  order  to  attract 
Its  attention,  and  after  it  had  entered  onto 
the  track,  and  when  the  car  was  within  10 
feet  of  it,  he  reversed  the  power  and  tried 
to  stop  the  car.  When  he  first  saw  the  child, 
as  he  states,  the  car  was  rannlng  at  full 
speed,  but  was  running  slowly  at  the  time 
when  it  struck  and  ran  over  the  child.  The 
child,  by  reason  of  its  tender  age,  was.  In  the 
eye  of  the  law,  non  sui  juris,  and  vras  Inca- 
pable of  being  guilty  of  contributory  negli- 
gence. It  would  be  required  to  exercise  only 
such  care  and  discretion  as  could  be  reason- 
ably expected  of  a  child  of  Its  age  and  intel- 
ligence. Elwood  St  B.  Co.  V.  Boss,  26  Ind. 
App.  258,  58  N.  B.  535,  and  cases  there  cited. 
The  motorman'B  own  testimony  establishes 
that  he  was  guilty  of  negligence  in  not  stop- 
ping his  car,  as  it  Is  shown  he  could  when  he 
first  saw  the  child  In  the  roadway,  gcring 
toward  the  tracks.  Instead  of  endeavoring 
to  stop  the  car,  he  sounded  the  gong  In  order 
to  attract  the  child's  attention.  It  was  not 
until  within  10  feet  of  the  child — vlrtnally 
upon  it — did  he  endeavor  to  stop  the  car  and 
thereby  prevent  the  accident  It  was  clearly 
his  duty  at  the  time  he  first  saw  the  child 
approaching,  as  it  was,  a  place  of  danger,  to 
have  at  least  made  a  proper  effort  to  control 
the  car  so  as  to  stop  it  before  it  reached  the 
child.  It  Is  evident  that,  had  he  done  so,  the 
car  could  have  been  stopped,  and  the  fatal 
accident  avoided.  Under  the  circumstances, 
the  motorman  had  no  right  to  assume  that 
this  little  boy  would  exercise  the  care  of 
older  persons,  and  would  not  enter  onto  the 
track  as  the  car  was  approaching.  He  ought 
to,  under  the  circumstances,  have  acted  on 
the  belief  or  presumption  that  the  child  ml^t 
go  onto  the  track,  and  should  therefore  have 
Immediately  endeavored,  by  the  use  of  prop- 
er means,  to  have  controlled  the  lair.    Indian- 
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B.  310,  10  N.  E.  70.  58  Am.  Rep.  887,  and 
autborltles  there  cited;  Elwood  St  B.  Co.  t. 
Bobs,  supra;  Sample,  Adm'r,  r.  Consolidated 
L.  &  R.  Co.,  60  W.  Va.  472,  40  8.  B.  S&7,  694, 
57  L.  Oa.  A.  186;  Lake  Shore,  etc,  B.  Go.  T. 
Miller,  26  Mich.  274;  2  Thompson  on  Neg. 
(New  Ed.)  {  1424. 

There  Is  no  evidence  In  the  case  which  can 
be  aald  to  impute  contributory  negligence 
either  to  appellee  or  his  wife.  Sample, 
Adm'r,  k.  Consolidated  L.  &  B.  Co,,  anpra. 
and  cases  there  cited. 

Jndgment  affirmed. 


(164  ind.  108} 
PBNNSTLVANIA  CO.  ▼.  NBWBT.    (Na 
20,43a) 
(Supreme  Court  of  Indiana.     Jan.  11,  1905.) 

BAILBOADS— CATTLK  OUARDS— OA.BK  BXQtriBED — 
XTBAOKB. 

1.  Bums'  Ann.  St  1901,  |  5328,  requirhig 
railroad  companies  to  erect  cattle  guards,  is  a 
police  regulation,  and  requires  such  companies, 
in  BO  far  as  they  can  do  so  consistently  with  their 
obligation  to  protect  life  and  freight  on  their 
trains,  to  provide  cattle  guards  sufficient  to  pre* 
yent  stock  from  getting  on  their  railroad. 

2.  A  usage,  by  first-class  railroads,  as  to  the 
form  of  cattle  guards  in  use,  does  not  fix  the 
standard  of  care  required  of  a  railroad,  by 
Bums'  Ann.  St.  1901.  {  5323,  bi  constructing 
cattle  guards. 

Appeal  from  Circuit  Court,  Morgan  0>nnty; 
J.  O.  Boblnson,  Judge  pro  tern. 

Action  by  William  Newby  against  the 
PennsylTanla  Company.  From  a  Judgment  in 
favor  of  plalnttft,  defendant  appeals.  Case 
transferred  fMm  Appellate  Court,  as  author- 
ized by  Bums'  Ann.  St  1901,  t  13S7u.  Af- 
firmed. 

S.  O.  Pickens  and  B.  F.  Davidson,  for  ap- 
pellant  O.  Matthews,  for  appellee. 

GILLETT,  J.  Action  under  section  6323. 
Bums'  Ann.  St  1901,  to  recover  the  value  of 
two  mules  belonging  to  appellee,  and  killed 
on  appellant's  right  of  way.  The  question 
before  us  is  presented  by  an  assignment  of 
error  which  draws  In  question  the  propriety 
of  the  action  of  the  lower  court  In  overrallng 
a  motion,  made  by  appellant  for  Jndgment 
on  answers  to  interrogatories  notwithstand- 
ing the  general  verdict  The  contention  of 
appellant's  counsel  is  summarized  In  their 
brief  as  follows:  "A  special  finding  that 
cattle  guards  at  a  crossing  were  of  the  style 
in  general  use  by  first-class  railroads  shows 
a  sufficient  compliance  with  the  statute  re- 
quiring railroads  to  be  securely  fencea." 
The  question  as  to  the  sufficiency  of  a  cattle 
guard  over  which  an  animal  has  passed  in 
getting  on  the  right  of  way  Is  ordinarily  to 
be  submitted  to  the  Jury,  under  appropriate 
instructions  from  the  court  The  statute  Is 
a  police  regulation,  and  at  i)0lnts  where  cattle 
guards  should  be  placed  It  is  the  duty  of  a 

f  L  See  Railroads,  voL  a.  Cent  Dig.  t  SU* 
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consistently  with  its  higher  obligation  to 
protect  life  and  freight  upon  its  trains,  to 
provide  "cattle  guards  suitable  and  sufficient 
to  prevent  cattle,  horses,  sheep,  bogs,  and 
other  stock  from  getting  on  such  railroad." 
It  may  be  the  law  In  negligence  cases — at 
least  as  applied  to  cases  Involving  the  suffi- 
ciency of  complicated  pieces  of  mechanism, 
concerning  which  the  Jury  Is  presumably 
without  experience — ^that  it  is  competent  to 
introduce  evidence  concerning  the  general 
usage  of  others  in  a  like  situation,  on  the 
theory,  as  has  been  stated,  that  the  fact  that 
a  usage  or  custom  is  general  or  universal 
tends  to  show  Its  reasonableness.  But  at  the 
furthest  this  would  only  be  a  matter  of 
evidence.  We  need  not  advert  to  the  settled 
rules  concerning  the  answers  to  interrogato- 
ries which  are  sought  to  be  used  to  overthrow 
the  general  verdict  further  than  to  state  that 
as  evidence  might  have  been  introduced  un- 
der the  Issues  which  showed,  notwithstand- 
ing such  usage,  that  the  cattle  guard  in 
question  was  insufficient  in  fact,  we  are 
bound  to  presume  that  evidence  tending  to 
show  t}iat  fact  was  otTered,  and  that  the 
Jury  gave  credence  to  such  evidence.  What- 
ever may  be  the  rule  as  to  the  comi>etency 
of  evidence  tending  to  show  that  the  style  of 
cattle  guards  used  by  appellant  was  in  gen- 
eral use  by  flrst-dass  railroads.  It  Is  not  the 
law  that  the  usage  of  such  railroads  fixes  the 
standard  of  care.  Louisville,  etc.,  B.  Co.  v. 
Wright  116  Ind.  37a  16  N.  B.  146,  17  N.  B. 
584,  7  Am.  St  Rep.  432;  Lake  Erie,  etc.,  B. 
Co.  V.  Mngg,  132  Ind.  168,  31  N.  E.  664;  Al- 
len V.  Burlington,  etc.,  R.  Co.,  64  Iowa,  94,  19 
N.  W.  870;  Wright  v.  Boiler,  42  Hun,  77; 
Halloy  ▼.  Township  of  Walker,  77  Mich.  448, 
4S  N.  W.  1012,  6  L.  B.  A.  696;  Gulf,  etc.,  B. 
Co.  T.  Bvansich,  61  Tex.  3;  Lawson,  Usages 
and  (Customs,  |  172;  Black,  Law  A  Frac.  in 
Accident  Cases.  {198. 
Judgment  affirmed. 

JORDAN,  J.,  did  not  particlpata 


(164  Ind.  104) 

WBLOH  T.  STATE  ex  rel.  BEAUCHAMP. 
(No.  20,890.) 

(Supreme  Court  of  Indiana.     Jan.   10,  1905.) 

EIOHWAYS  —  ESTABLISHMENT  —  KEFUSAL  01' 
TBU8TEB  TO  ACT  —  MANDAMUS  —  APPEAX  — 
WAIVEB    or   EBBOBS — BBIEF— SUTFICIENCY. 

1.  Where  no  alternative  writ  of  mandamus  is 
issued,  the  verified  petition  or  affidavit  and  mo- 
tion for  the  writ  will  be  treated  as  a  complaint; 
but  where  an  alternative  writ  has  been  issued 
It  must  be  taken  as  in  the  nature  of  a  com- 
plaint 

2.  Under  Bums'  Ann.  St  1901,  {  6745,  re- 
quiring a  township  trustee,  to  whom  an  order 
establishing  a  highway  has  been  transmitted  by 
the  board  of  commissioners,  to  cause  a  copy  of 
the  order  to  be  entered  at  length  on  bis  record 
book,  and  to  give  notice  to  the  supervisor  to  do 
the  necessary  work,  a  petitioner  for  a  highway, 

1 L  Bm  llandamos,  voL  tS,  Cent  Dig.  |  327. 


tee  on  whom  a  copy  of  the  order  of  the  oom- 
misslonen  "hat  been  lerved  to  perform  the  duty 
enjoined  apon  him  by  the  statute. 

3.  Ground!  of  %  motion  for  a  new  trial  which 
are  not  pointed  out  or  discussed  in  appellant's 
brief  are  waived. 

4.  A  lirief  omittinc  the  names  of  some  wit- 
nesses and  merely  referring  to  the  general  tenor 
and  effect  of  the  evidenoe,  and  not  attempting 
to  set  out  its  substance  in  narrative  form,  does 
not  comply  with  rule  22,  cl.  5,  of  the  Court 
of  Appeals  (55  N.  B.  vi),  requiring  the  state- 
ment in  appellant's  brief  to  contain  a  con- 
densed recital  of  the  evidence  in  narrative  form, 
where  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  is  raised. 

5.  A  townsliip  trustee  is  not  justified  in  r«- 
fuslng  to  cause  a  road  which  has  been  adjudged 
to  be  of  public  utility  to  ho  opened  because  be 
lias  not  sufficient  funds  on  band  at  any  one 
time  to  make  all  tlie  necessary  or  desirable  im- 
provements. 

Appeal  frcHn  Circuit  Ootirt,  Starlce  Cotinty ; 
John  (3.  Nye,  Judge. 

Uandamus  proceedings  by  the  state,  on 
the  relation  of  Peter  M.  Beaucbamp,  against 
Morgan  H.  Wdeh,  as  trustee  of  Oalifornia 
township.  From  a  Judgment  awarding  a 
peremptory  writ,  defendant  appeals.  Af- 
firmed. V 

A.  Lu  Courtright,  for  appellant  BobSlns 
A  Pentecost,  for  appellee 

MONTOOMBRT,  J.  This  acUon  was  com- 
menced upon  the  verified  petition  of  the  re- 
lator, Peter  M.  Beaucbamp,  for  an  altemattve 
writ  of  mandate  directed  to  the  appellant, 
Morgan  Welch,  as  trustee  of  California 
township,  in  Starlce  county,  requiring  bkn  to 
open  a  certain  pahllc  highway  In  said  town- 
ship, theretofore  established,  or  to  show 
cause  why  the  same  should  not  be  done. 
The  writ  was'lssned  and  served,  and  at  the 
time  fixed  by  the  court  appellant  appeared 
in  response  thereto,  and  demurred  to  the  al- 
ternative writ  fcH'  want  of  sul&clent  facts. 
This  demurrer  was  ovemiled,  and  an  excep- 
tion saved  to  the  ruling.  Appellant  filed  his 
return  or  answer  to  the  writ  in  two  para- 
graphs. Appellee  replied  to  the  affirmative 
answer,  and  the  cause  was  tried  by  the  court 
without  a  Jury.  The  court's  finding  was  in 
favor  of  appellee,  and  thereupon  a  Judgment 
was  entered  for  the  Issuance  of  a  peremp- 
tory writ  of  mandate  commanding  appel- 
lant, as  such  trustee,  to  open  the  highway. 
A  motion  for  a  new  trial  was  filed  and  over- 
ruled, and  an  exception  saved  to  the  ruling 
by  the  filing  of  a  general  bill  of  exceptions 
within  the  time  given.  The  assignment  of 
errors  challenges  the  correctness  of  the 
court* 8  ruling  upon  demurrer  to  the  alterna- 
tive writ  and  upon  the  motion  for  a  new 
trial,  and  also  the  sufficiency  of  facts  in  the 
alternative  writ  to  constitute  a  cause  of  ac- 
tion. Appellee  alleges  by  way  of  cross-error 
that  the  court  below  erred  In  overruling  the 
demurrer  to  the  affirmative  paragraph  of 
answer  or  return  to  th*  aIteroatlT«  writ  of  I 
mandates  ( 


eraaon  oi  tne  errors  assigned  i>y  appellant. 
It  will  not  be  necessary  to  decide  tbe  assign- 
ment of  cross-errors.  The  language  of  tbe 
assignment  of  errors  In  r^ard  to  tbe  snfii- 
dency  of  the  complaint  Is  somewhat  Indefi- 
nite, and  might  be  construed  as  addressed  to 
the  petition  or  application  for  tbe  altema- 
tlve  writ  of  mandate  If  no  aIt»natiTe  writ 
had  been  Issued  In  the  cause,  the  verified  pe- 
tition, or  affidavit  and  motion,  for  die  alter- 
native  writ,  would  be  treated  as  tbe  com- 
plaint; but  when,  as  In  this  case,  an  alter- 
native  writ  has  been  Issued,  such  alternative 
writ  must  be  taken  as  In  the  nature  of  a 
complaint.  Board,  etc.,  ▼.  State,  61  Ind.  T5; 
Gill  v.  State,  72  Ind.  266 ;  Wampler  t.  State, 
148  Ind.  6S7,  47  N.  B.  1068,  88  L.  R.  A.  829; 
Appelgate  ▼.  State,  168  Ind.  119,  63  N.  B.  Ift, 
The  substantial  facts  of  the  alt»natlve  writ 
of  mandate  are  that  tbe  relator  was  a  peti- 
tioner for  the  road  In  question,  and  tbe  ovp- 
er  of  resl  estate  abutting  thereon;  tliat  the 
road  was  duly  established  by  'Uie  order  of 
the  board  of  commissioners,  and  a  copy  of 
such  order,  with  a  command  to  opoi  the 
road,  served  on  appellant  as  sncb  tmstee  on 
Septeml)er  B,  1900;  but  that,  with  abundant 
means  In  his  hands  with  which  to  open  said 
road,  he  had  failed  and  refused  to  do  so  for 
almciBt  three  years,  without  cause  for  sucb 
refusal.  No  specific  defect  In  the  writ  is 
pointed  out  by  appellant,  and  none  la  ap- 
parent When  an  <Hder  establishing  a  high- 
way has  been  made  by  the  board  of  commla- 
sloners,  and  transmitted  to  the  trustee,  sec- 
tion 6745,  Bums'  Ann.  St  1901,  enjoins  upon 
such  trustee  the  duty  of  caosing  a  copy  of 
such  order  to  be  entered  at  length  on  his  rec- 
ord bwik,  and  notice  thereof  to  be  given  to 
the  proper  supervisor  to  work  sucb  location 
or  change.  The  demurrer  to  the  writ  con- 
fesses that  this  duty  has  not  been  perform- 
ed by  appellant  Mandamus  is  the  appro- 
priate remedy  to  compel  the  performance  <rf 
the  statutory  duties  of  township  trustees 
with  respect  to  the  opening  of  established 
highways,  and  the  allegations  of  tbe  alter- 
native writ  of  mandate  In  this  case,  taken  as 
true,  are  sufficient  to  require  the  perform- 
ance of  the  duties  enjoined  upon  appellant 
as  trustee,  by  the  provisions  of  the  statute 
above  quoted,  and  the  court  did  not  err  In 
overruling  appellant's  dernurr^  for  want 
of  facts.  State  v.  Bell,  157  Ind.  25,  60  N.  E. 
672;  Wampler  ▼.  State,  148  Ind.  557,  47  N. 
B.  1068,  S8  L.  It  A.  829;  Moore  r.  State,  72 
Ind.  358;    Potts  r.  State,  75  Ind.  336. 

Appellant's  motion  for  a  new  trial  assigns, 
among  other  causes,  that  the  decision  of  the 
court  is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law.  All  causes  embraced 
In  the  motion  other  than  these  have  been 
waived  by  a  failure  to  point  them  oat  or  dis- 
cuss them  in  appellant's  brief.  A  considera- 
tion of  these  statutory  grounds  tor  a  new 
trial  necessitates  an  examination  of  tbe  evi- 
dence; but  appellee  Insists  that  the  erldeno* 


pellant'a  pnedpe  calls  for  a  tranecrlpt  of  th* 
bin  of  exceptions,  and  the  cl«k  has  certl- 
ffled  to  this  court  the  original  bill  without 
copying  the  same.  The  Qenwal  Assembly 
of  180S  Jbas  changed  the  law  iq>on  this  point 
(Acts  1903.  p.  338,  a  193);  but  without  deter- 
mining whether  that  act  applies  to  this  ap- 
peal or  not,  It  is  manifest  that  the  evidence 
cannot  be  considered.  Clause  K  of  rule  22 
of  this  court  (55  N.  B.  t1)  requires  that,  "If 
the  sufficiency  of  the  evidence  to  sustain  the 
verdict  or  finding,  in  fact  or  law  is  assigned, 
the  statement  {In  appellant's  brief]  shall 
contain  a  condensed  recital  of  tbe  evidence 
In  narrative  form  so  as  to  present  the  sub- 
stance clearly  and  concisely."  Appellant's 
brief  omits  the  names  of  some  witnesses,  and 
a  mere  reference  to  the  general  tenor  and 
effect  of  the  evidence  is  given,  but  no  at- 
tempt is  made  to  set  out  Its  substance  in  nar- 
rative form.  This  is  not  a  suffldent  com- 
pliance with  the  requirconents  of  the  rule, 
under  tbe  decisions  of  this  court.  Security, 
eta,  Ass'n  v.  Lee,  160  Ind.  249,  6S  N.  B.  745; 
Boseker  v.  Chamberlain,  160  Ind.  114,  66  N. 
B.  448;  Pittsburgh,  etc.,  R.  Co.  v.  Wilson, 
161  Ind.  701,  66  N.  B.  899.  It  will  be  pre- 
mimed,  in  the  absence  of  tbe  evidence,  that 
the  court's  ruling  on  the  motion  for  a  new 
trial  was  not  erroneous. 

It  is  deemed  appropriate  to  add  that,  the 
road  having  been  adjudged  to  be  of  publle 
utility,  the  appellojat  could  not  be  justlfledr 
as  he  claimed  in  his  answer  to  be,  in  refus- 
ing to  cause  the  same  to  be  opened  because 
be  may  not  have  had  at  any  one  time  on 
hand  snfflcient  funds  to  make  all  the  im- 
provements necessary  or  desirable. 

No  error  appearing  of  record,  tbe  judg- 
ment la  afilrmed. 


<163  Ind.  702) 

LEONARD  T.  WHETSTONE  et  aL    (No. 
20,221.) 

(Supreme  Court  of  Indiana.    Jan.  B,  1905.) 

AFFKAIrHSUPBQIK   COVKC—rnfOBVICfnOJXAL 
AMOUNT. 

Z.  Under  Bums'  Ann.  St.  1901,  {  1837J,  cL  8, 
providinR  for  appeals  from  the  Appellate  Court 
to  the  Supreme  Court  "only  when  the  amount 
fn  controversy,  exclusive  of  costs  and  Interest 
on  the  judgment  of  a  trial  court,  exceeds 
S6,000,"  no  appeal  lies  to  the  Supreme  Court 
from  a  judgment  of  the  Appellate  Court  affirm- 
ing a  judgment  of  the  trial  court  sustaining  a 
demurrer  to  a  complaint  demanding  judgment 

for  $io,ooa 

Appeal  from  Circuit  Court,  Tipton  County; 
"W.  W.  Mount,  Judge. 

Action  by  Delia  Leonard  against  John 
"Whetstone  and  others.  From  a  judgment 
of  the  Appellate  Court  affirming  a  judg- 
ment for  defendants,  plaintiff  appeals.  Ap- 
peal dismissed. 

Shirts  &  Fertlg,  John  B.  Oarver,  and  Dan 
Waugh,  for  appellant  Stuart  *  Reagan,  for 
appeUeeib 
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tion  against  appellee  in  tbe  Tipton  circuit 
court,  and  demanded  judgment  for  $10,000i. 
A  demurrer  for  want  of  facts  was  sustained 
to  the  complaint,  and  judgm»>t  rendered 
against  her  on  demurrer.  She  appealed  to  tho 
Appellate  Coivt,  where  the  judgment  of  the 
\6w&i  court  was  affirmed.  From  this  judg- 
ment of  the  Appellate  Court  appellant  seeks 
to  prosecute  an  appeal  to  this  court,  under 
cUuse  8,  f  1337J.  Burns'  Ann.  St  .1901  (sec- 
tion 10,  Acts  1901,  p.  567).  These  facts  are 
substantially  the  same  as  those  in  Crum  t. 
North  Vernon,  etc.,  Co.  (this  term)  72  N.-Bi. 
6S7,  w:here  it  was  held  by  this  court  that  no 
appeal  would  lie  in  such  a  case  under  tbe 
third  clause  of  section  1337j,  supra.  Upoo 
the  authority  in  that  case,  this  appeal  trcm 
the  Appellate  Court  is  dismissed. 


a*i  tat.  lEB) 
INDIANAPOLIS  ST.  RT.  CO.  ▼.  TATLOB. 

(No.  20,895.)  • 
(Supreme  C!ourt  of  Indiana.    Jan,  8,  1905.) 

STKEITT  KAII.WATS  —  OOIiIiIBIOH  —  ACTIOH— KVI- 

OENCE— DECLABATIOn     OF    BXSTANDKB— lU- 

BTBCCTIONS— OABX  BEQinBEO  IN  A  CITT. 

1.  In  an  action  for  injuries  the  action  of  the 
court  in  overruling  a  motion  of  defendant  tor  a 
peremptory  charge  to  find  for  him  on  a  para- 
graph .of  tbe  complaint  charging  a  willful  in^ 
Siction  of  the  Injury,  If  error,  was  harmless,  it 
appearing  from  special  findings  that  the  gen- 
eral verdict  for  plaintiff  was  not  based  on  that 
paragraph. 

2.  In  an  action  for  injuries  to  one  who  was 
run  down  by  a  street  car,  tbe  testimony  of  a 
witness  who  saw  the  accident  as  to  remarks 
made  by  him  to  tbe  motorman  when  be  stopped 
the  car  were  inadmissible. 

S.  In  au  action  for  injuries  to  one  run  down 
by  a  street  car,  an  instruction  that  greater  care 
in  operating  cars  is  reouired  in  populous  cities 
and  crowded  streets  tban  in  sparsely  settled 
districts  and  streets  or  highways  upon  whieb 
there  are  few  travelers,  was.  erroneous,  as  in- 
vading the  province  of  the  jury. 

4.  In  an  action  for  Injuries  to  one  run  down 
by.  a  street  car  any  evidence  tending  to  show 
that  the  place  where  the  accident  occurred  way 
in  a  popoloos  city  or  crowded  street  was  proper 
to  be  considered  by  the  jury  in  the  determina- 
tion of  defendant's  negligence. 

Appeal  from  Circuit  Court,  HanooCk  Coun- 
ty; E.  W.  Felt,  Judge. 

Action  by  Charles  B.  Taylor  against  tho 
Indianapolis  Street  Railway  Company.  From 
a  jndgin^t  in  favor  of  plaintiff,  defendant 
appeala  Transferred  from  tbe  Appellato 
Court  under  section  18870,  Bnma^  Ann.  St 
1901.    Reversed. 

F,  Winter,  Marsh  &  Cook,  and  W.  H.  Lat- 
ta,  for  appellant  W.  V.  Kooker,  for  appel- 
lee. 

JORDAN,  J.  Action  by  appellee  to  re- 
cover for  personal  injuries.  The  first  and 
second  paragraphs  of  the  complaint  charge 
negligence  in  the  operation  of  the  car  by 
which  appellee  was  struck.  The  third  pars- 
graph  alleges  that  the  Injury  was  willfully 
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tue  Ilia  aay  oi  i>iovemDer,  j.099,  apjieiiee  wn» 
riding  a  bicycle  In  the  city  of  Indianapolis, 
and  while  attempting  to  ride  across  a  double 
line  of  tracks  of  appellant's  railway  on  Illi- 
nois street  he  was  struck  by  a  car  mnnlng 
south  thereon,  and  was  seriously  Injured. 
The  cause  was  originally  tried  on  change  of 
venue  In  the  Shelby  circuit  court,  wherein  ap- 
pellee recovered  a  judgment,  which  subse- 
quently, on  an  appeal  to  this  court,  was  re- 
versed on  account  of  error  In  the  trial  court's 
charge  to  the  jury.  Indianapolis  St  R.  Co. 
V.  Taylor.  158  Ind.  274,  63  N.  E.  456.  After 
the  cause  was  reversed  and  remanded.  It  was 
tried  bv  Jury  on  change  of  venue  in  the  Han- 
cock circuit  court,  and  a  verdict  In  favor  of 
appellee  for  $6,000  was  returned.  Along 
with  this  general  verdict  the  jury  returned 
answers  to  a  series  of  Interrogatories.  Over 
appellant's  motion  for  a  new  trial,  judgment 
was  rendered  against  it  for  the  amount  of 
damages  assessed  by  the  jury.  From  this 
judgment  It  appeals. 

Among  the  alleged  errors  discussed  and  re- 
lied upon  for  reversal  are  the  following: 
(1)  Denying  a  request  for  the  court  to  In- 
struct the  jury  to  find  In  appellant's  favor  on 
the  third  paragraph  of  the  complaint;  (2) 
admission  of  certain  exldence ;  (3)  giving  cer- 
tain instructions  to  the  jury.  In  answer  to 
the  objections  of  counsel  for  appellee  it  may 
be  said  that  the  court's  rulings  on  giving  and 
in  refusing  certain  Instructions,  together 
with  Its  rulings  on  other  motions  and  matters 
which  appellant  urges  for  a  reversal,  have 
all  been  properly  brought  into  the  record  by 
bills  of  exceptions.  At  the  close  of  the  evi- 
dence appellant  unsuccessfully  moved  the 
court  to  give  a  peremptory  charge  to  the  Jury 
to  find  In  its  favor  on  liie  third  paragraph 
of  the  complaint.  Appellant  contends  that 
in  overruling  the  motion  the  court  erred,  as 
there  is  no  evidence  whatever  to  warrant  a 
finding  that  the  Injury  was  willfully  inflicted, 
as  charged  in  said  paragraph.  It  will,  how- 
ever, serve  no  useful  piu-pose  for  us  to  re- 
view the  evidence  in  order  to  determine  this 
question,  for  such  error,  if  any,  was  harm- 
less, because  the  special  findings  of  the  jury 
disclose  that  the  general  verdict  is  not  based 
upon  the  third  paragraph,  but  is  predicated 
on  the  paragraphs  of  the  complaint  which 
charge  that  the  injury  resulted  from  negli- 
gence In  the  operation  of  the  car  by  which 
appellee  was  struck.  It  is  shown  J)y  the 
evidence  that  the  accident  In  controversy  oc- 
curred between  8  and  9  o'clock  on  the  night 
of  November  11,  1899.  Appellee  at  the  time 
was  riding  a  bicycle  on  Vermont  street,  go- 
ing east  across  Illinois  street,  and  in  his  at- 
tempt to  cross  the  latter  street  he  was  struck 
by  one  of  appellant's  cars  going  south  there- 
on on  the  west  track.  The  west  track  was 
used  by  cars  running  south,  and  the  east 
track  by  cars  running  north.  After  appellee 
was  struck  he  was  carried  by  the  fender  of 
the  car  some  distance,  until  the  car  stopped 


esiaoiisnmeni  on  Illinois  sixeei,  in  iroui.  oi 
which  there  was  a  light  burning.  James  H. 
Bacon,  a  witness  on  behalf  of  appellee,  testi- 
fied that  on  the  night  of  the  accident  be  and 
bis  wife,  about  8:30  o'clock,  were  walking  on 
Illinois  street  between  Vermont  and  New- 
York  streets.  As  they  were  passing  along, 
his  attention  was  attracted  by  a  noiae  which 
sounded  as  though  the  street  car  going  south 
at  the  time  had  struck  something.  The  wit- 
ness stated  that  soon  after  he  heard  this 
noise  the  car  in  question  stopped  in  front  of 
the  above-mentioned  undertaking  establish- 
ment He  testified  that  he  had  reached  this 
point  by  the  time  the  car  stopped.  When  it 
stopped  he  stated  he  saw  a  man  tmder  the 
ear,  who  proved  to  be  appellee.  After  the 
car  stopped  it  appears  the  motorman  alighted 
therefrom.  The  witness  was  asked  by  ap- 
pellee's counsel  to  state  to  the  jury  what  be 
(the  witness)  said  at  that  time  to  the  motor- 
man.  In  response  to  this  question  he  testl- 
fled  as  follows:  "When  he  [the  motorman] 
got  off  of  the  car  I  says  to  him,  'Ton  run 
without  any  lights;  -you  are  running  dark.' 
I  says,  'Xou  bad  better  get  up  there  and  back 
the  car  so  we  can  get  this  party  out' "  To 
these  remarks  the  motorman  made  no  reply. 
This  evidence  was  permitted  to  go  to  the 
jury  over  the  objections  and  exceptions  of 
ap]^llant  After  the  evidence  had  been  giv- 
en, appellant  unsuccessfuly  moved  the  court 
to  strike  it  out  Its  counsel  earnestly  con- 
tend that  in  admitting  the  declaration  or  re- 
marks in  question,  and  also  in  denying  its 
motion  to  strike  them  out  the  court  clearly 
erred.  The  decision  in  the  appeal  of  Indian- 
apolis St  R.  Co.  V.  WTiittaker,  160  Ind.  125. 
66  N.  E.  433,  is  cited  and  urged  in  support  of 
their  contention.  The  question,  as  here  pre- 
sented, is  on  "all  fonrs"  with  the  one  in- 
volved in  that  case,  and  the  decision  therehi 
must  be  accepted  as  a  ruling  precedent  on  the 
point  hMe  involved.  Counsel  for  appellee, 
however,  Insist  that  the  evidence  was  admis- 
sible as  a  part  of  the  res  gestae.  In  tiie 
Wbittaker  Case,  supra,  a  witness  on  l>elialf 
of  the  plaintiff  was  asked  the  following  ques- 
tion: "W.as  anything  said  by  you  to  the  con- 
ductor while  she  (meaning  plalntiflT)  was  on 
the  ground  about  them  stopping  the  car,  or 
Mrs.  Wbittaker  falling?"  The  witness,  over 
the  objections  of  the  defendant  iu  that  case, 
was  permitted  to  testify  in  response  to  the 
question  as  follows:  "Yes,  I  said  when  slt^ 
flist  fell,  'If  you  had  stopped,  and  let  her  otr, 
this  would  not  have  occurred.' "  To  this  re- 
mark the  conductor  in  that  case  made  no  re- 
ply. The  declarant  James  H.  Bacon,  under 
the  facts  as  shown,  was  wholly  disconnected 
with  the  occurrence,  as  was  the  witness  in 
the  case  cited.  He  was  nothing  more  than  a 
mere  bystander  or  looker-on  at  the  time  be 
made  the  remarks  or  declarations  in  question. 
This  court,  in  the  Wbittaker  Case,  in  review- 
ing the  admissibility  of  the  evidence  as  there 
involved,    said:    "Utterances    and    exdama- 


concert,  made  immediately  before  or  after  or 
In  the  execntion  of  an  act,  which  go  to  illus- 
trate the  character  and  quality  of  the  act, 
are  usually  admissible  on  the  ground  that 
they  are  a  part  of  the  res  gestae,  and  prova- 
ble like  any  other  fact  that  elucidates  the  is- 
sue. The  rule,  however,  seems  to  be  exclu- 
sive that,  to  render  the  expression  or  declara- 
tion of  another  admissible,  the  party  mniriTig 
It  must  have  been  so  related  to  the  occur- 
rence as  to  malie  his  declaration  a  part  of  It 
The  test  seems  to  be  that,  to  render  the  ut- 
terance or  declaration  of  another  admissible, 
it  must  flow  from  one  of  the  actors,  or  from 
one  sustaining  some  relation  to  the  transac- 
tion, and  be  so  intimately  connected  with  the 
litigated  act  as  to  be  the  act  speaking  of  it- 
self throagb  the  witness  speaking  the  words 
of  another  employed  concerning  the  act  Gll- 
lett  Ind.  &  Col.  Ev.  8  290;  Wllklns  v.  Fer- 
rell,  10  Tex.  Civ.  App.  231,  30  S.  W.  450; 
State  V.  Blley,  42  La.  Ann.  995,  8  South.  469; 
Kaelin  v.  Commonwealth,  84  Ky.  854,  366,  1 
S.  W.  594 ;  Senn  v.  Southern  R.  Co.,  108  Mo. 
142, 18  S.  W.  1007;  Kirkpatrlck  v.  Brlggs,  78 
Hun,  518,  29  N.  T.  Supp.  532.  In  the  last 
case  cited  the  plaintiff  fell  through  an  open 
trapdoor  in  the  sidewalk.  On  the  trial  for 
negligent  injury  the  plaintlfF  was  permitted 
to  testify  that  after  he  was  helped  out  of  the 
hole  by  the  defendant's  servant  who  had  left 
the  trapdoor  open,  a  man  came  along,  and  re- 
marked to  the  defendant's  servant  That  Is 
a  very  careless  way  to  leave  that,  young  fel- 
low.' Held  to  constitute  reversible  error." 
The  fact  that  the  declarations  in  question 
were  testified  to  by  the  person  who  made 
them  does  not  present  the  question  in  any 
different  light  so  far  as  their  admissibility 
la  concerned,  than  If  they  had  been  Intro- 
dnced  In  evidence  through  some  other  person 
who  was  present  at  the  time  and  heard  them 
made.  In  the  case  at  bar,  among  the  things 
sharply  contested  was  whether  the  car  which 
struck  and  injured  appellee  was  being  run  at 
the  time  of  the  accident  without  lights,  or,  in 
,  the  language  of  the  witness,  was  "running 
dark."  What  influence  or  effect  the  evidence 
In  controversy  may  have  had  upon  the  Jury 
In  arriving  at  their  verdict  we  are  unable  to 
say.  That  In  admitting  this  evidence  the 
trial  court  clearly  erred  Is  beyond  contro- 
versy. 

Appellant  among  others,  complains  of  In- 
struction No.  54.  By  this  charge  the  court 
Informed  the  Jury  that  "a  street  railway 
company  operating  cars  is  required  to  use 
ordinary  and  reasonable  care  to  avoid  Injur- 
ing persons  who  are  using  the  highways  upon 
which  the  cars  are  being  operated.  The  de- 
gree of  care  and  the  means  to  be  employed 
depend  upon  the  conditions  existing  at  the 
time  and  place  in  questioa"  Immediately 
following,  in  the  same  instruction,  the  court 
stated  to  the  Jury  that  "greater  care  is  re- 
quired in  populous  cities  and  crowded  streets 
than  In  gpflrsely  settled  districts  and  streets 


ers."  One  of  the  principal  questions  to  be 
determined  by  the  Jury  was  that  of  negli- 
gence on  the  part  of  appellant  in  running 
the  car  in  question  at  the  time  of  the  acci- 
dent This  question  was  one  of  fact  to  be  de- 
termined by  the  Jurors  under  all  of  the  evi- 
dence and  circumstances  in  the  case.  It  is 
contended,  therefore,  by  counsel  for  appellant, 
that  the  court  In  stating  to  the  Jury  that 
"greater  care  Is  required  in  populous  cities 
and  crowded  streets,"  etc.,  clearly  Invaded 
the  province  of  the  Jury.  They  say:  "Ordi- 
nary care  alone  was  required  of  the  motor- 
man,  and,  while  we  do  not  dispute  the  propo- 
sition that  the  Jury  have  a  right  in  deter- 
mining what  is  ordinary  care,  to  take  Into 
consideration  the  number  of  people  living 
along  and  using  the  streets,  we  do  say  that 
the  degree  of  diligence  necessary  to  make  or- 
dinary care  does  not  depend  upon  the  density 
of  the  population  alone.  *  •  •  No  more 
than  ordinary  care  is  required  In  either  city 
or  country.  The  court  might  as  well  say  that 
greater  care  Is  required  in  Indiana  than  in 
Illinois,  or  in  Marlon  cotmty  than  In  Han- 
cock county."  As  a  general  rule,  which  is 
fully  supported  by  the  decisions  In  this  Ju- 
risdiction, where  it  appears  that  the  trial 
court  in  its  charge  to  the  Jury,  has  over- 
stepped the  line  which  separates  the  law 
from  the  facts,  such  Instructions  will  consti- 
tute reversible  error,  unless  it  is  afiSrmatlvely  . 
disclosed  by  the  record  that  the  error  was 
harmless.  While  it  is  the  province  or  rig^ht 
of  the  trial  court  to  instruct  the  Jury  fully, 
freely,  and  pointedly  on  all  matters  of  law 
applicable  to  the  case,  still  the  court  In  doing 
so  is  not  authorized  to  usurp  or  Intrench  upon 
the  functions  of  the  Jury  in  the  determination 
of  matters  of  fact  This  rule  is  well  aS9rmed 
by  the  following  authorities,  and  many  oth- 
ers: Garfield  v.  State,  74  Ind.  60;  Finch  v. 
Bergins,  89  Ind.  360;  Goodwin  v.  State,  06 
Ind.  550;  Lewis  v.  Christie,  99  Ind.  377; 
Union  Mut  Ins.  Co.  v.  Buchanan,  100  Ind.  63; 
Unruh  v.  State,  etc,  105  Ind.  117,  4  N.  B. 
453;  Abbltt  v.  L.  B.  &  W.  B.  Co.,  150  Ind. 
498,  50  N.  E.  729;  Latshaw  v.  State,  etc.,  156 
Ind.  104,  59  N.  B.  471;  Fassnacht  v.  Bmslng, 
etc.,  18  Ind.  App.  80,  46  N.  B.  45,  47  N.  E.  480, 
63  Am.  St  Rep.  322;  Pennsylvania  Co.  v. 
Hunsley,  23  Ind.  App.  87,  54  N.  B.  1071. 
Whether  appellant  at  the  time  of  the  accident 
had  exercised  the  care  which  the  law  exacted 
in  the  operation  of  Its  car  was  a  question  of 
fact  to  be  determined  by  the  Jury  under  all 
the  circumstances  and  evidence  in  the  case 
applicable  to  that  point  It  is  true  that  any 
evidence  tending  to  show  that  the  place  where 
the  accident  occmred  was  In  a  populous  city 
or  crowded  street  was  proper  to  be  consid- 
ered by  the  Jury,  along  with  all  other  appli- 
cable evidence,  in  the  determination  of  appel- 
Utnt's  alleged  negligence.  While,  as  a  matter 
demonstrated  by  oonmiou  experience,  it  may 
be  true  that  greater  care  In  the  <opefratlon  of 
street  cars  Is  necessary  to  avoid  acddoiti 
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dlBtrlcte  Of  on  streets  or  hl^ways  where 
tbere  are  few  travelers,"  nevertheless  snch  a 
question,  so  far  as  Involved  In  the  case  at 
bar,  was  a  matter  of  fact  to  be  decided  by  the 
jnry,  and  not  a  matter  of  law  to  be  announced 
by  the  court  from  tbe  bench.  This  court  said 
In  Goodwin  t.  State,  supra:  "It  is  proper  for 
tbe  court  to  direct  the  minds  of  tbe  Jury  to 
tbe  facts  of  the  case,  but  it  is  not  proper  for 
it  to  annex  weight  and  value  to  them.  That 
is  the  exclusive  province  of  the  Jury."  Of 
course,  it  was  within  tbe  province  of  the  court 
to  have  directed  tbe  minds  of  tbe  jurors  to 
any  particular  evidence  in  the  case  applica- 
ble to  the  question  of  ordinary  care  to  be 
considered  by  them  along  with  all  of  tbe  oth- 
er evidence  upon  the  same  point  in  deter- 
mining whether  appellant,  at  tbe  time  of  tbe 
accident,  was  exercising  such  care  in  the 
operation  of  its  car;  but  it  was  not  the  right 
of  the  court  to  advise  the  jurors,  as  it  In  ef- 
fect did,  what  weight  or  value  they  shonid 
attach  to  any  such  evidence.  Whether  the 
instruction  in  question  Is  impressed  with  oth- 
er Infirmities  we  do  not  decide.  That  it  is 
bad  for  the  reason  stated  Is  manifest. 

Other  alleged  errors  are  discussed  by  coun- 
sel for  appellant,  but  as  these  may  not  neces- 
sarily arise  In  another  trial  we  pass  them 
without  consideration. 

For  the  en'ors  pointed  out,  the  judgment 
Is  reversed,  and  the  cause  remanded,  with 
inatructlons  to  the  lower  court  to  grant  appel- 
lant a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


(34  Ind.  App.  343) 

CHEEK  V.  PRESTON.     (No.  3,100.) 

(Appellate  Court  of  Indiana,   Division  No.  2. 
Jan.  3,  1905.) 

LANDLOBD    AND    TENANT— NONPAYMENT    Or 
BENT — NOTICE  TO   QUIT— TIME — COMPU- 
TATION—ACTIONS— COMMENCEMENT. 

1.  A  notice  to  (juit,  served  on  a  tenant  for 
nonpayment  of  rent,  directed  to  him,  and  noti- 
fying him  to  deliver  tiie  premises  described,  to 
the  landlord,  at  the  expiration  of  10  days  from 
the  time  of  receiving  tlie  notice,  unless  tbe  rent 
due  was  paid  withm  tliat  time,  constituted  a 
sufficient  compliance  with  Burns'  Ann.  St.  1901, 
S  7093,  prescribing  the  form  of  such  notice. 

2.  A  legal  day  commences  at  12  o'clock  mid- 
night, and  continues  until  the  same  hour  the 
following  night 

3.  Bums'  Ann.  St  1001,  §  7092,  provides  that, 
if  a  tenant  refuses  to  pay  rent  when  due,  10 
days'  notice  to  quit  shall  determine  the  lease, 
unless  such  rent  be  paid  at  the  expiration  of 
the  said  10  days ;  and  section  1304  declares  that 
the  time  within  which  an  act  is  to  be  done 
shall  be  computed  by  including  the  first  day  and 
excludinj;  the  last.  Held,  that  where  a  tenant 
was  notified  on  October  13,  1902,  to  quit  "at 
the  expiration  of  ten  days"  from  the  time  of 
receiving  the  notice,  "unless  the  rent  »  •  • 
be  paid  within  that  time,"  the  tenant  had  the 
entire  legal  day  of  October  23d  in  which  to  pay 
the  rent,  and  hence  a  suit  for  possession  brought 
on  that  day  was  premature. 

1 1.  See  Tim^  voL  46,  Cent  Dig.  i  10. 


Action  by  Samuel  Chedt  against  Morgan 
Preston.  A  Justice's  Judgment  in  favor  of 
plaintiff  was  reversed  on  appeal  to  tbe  dr- 
colt  court,  and  plaintifl  eippeA\a.     Affirmed. 

Albert  J.  Kelley,  for  appellant.  P.  M. 
Foley  and  S.  D.  Boyse,  for  appellee: 

WILEY,  J.  Tills  cause  originated  before 
a  justice  of  the  peace,  where  tbe  appellant 
brought  an  action  in  ejectment  against  the 
appellee.  Tbe  complaint  shows  tbat  appel- 
lant leased  to  appellee  certain  premises  for 
a  stipulated  sum,  to  be  paid  montlily;  and 
appellant  bases  his  right  of  action  upon  the 
nonpayment  of  rent,  and  the  service  npon 
appellee  of  notice  to  quit  witiiln  10  days, 
unless  the  rent  due  for  tbe  premises  should 
be  paid  within  tbat  time.  The  complaint, 
as  a  part  thereof,  sets  out  the  notice  served 
upon  appellee.    The  notice  is  as  follows : 

"Notice  to  Quit  for  Nonpayment  of  Rent 
Terre  Haute,  Ind.,  Oct  13th,  1902.  To  Mor- 
gan Preston:  You  are  hereby  notified  to  de- 
liver up  to  me  at  the  expiration  of  ten  days 
from  the  time  of  receiving  this  notice  the 
possession  of  the  following  premises  [de- 
scribing the  leased  premises]  unless  the  rent 
due  for  said  premises  be  paid  witliln  that 
time." 

This  notice  was  served  on  the  13tb  day  of 
October. 

In  the  justice's  court  the  case  was  tried 
by  a  jury,  resulting  In  a  verdict  in  favor  of 
appellant  The  appellee  appealed  to  the 
court  below,  where  he  Interposed  a  motion 
to  dismiss  the  cause  upon  three  grounds:  (1) 
That  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action;  (2) 
because  sufDcIent  notice  to  quit  had  not  been 
served  upon  appellee ;  and  (3)  because  the 
action  was  prematurely  brought  This  mo- 
tion the  court  sustained,  and  dismissed  tlie 
action.  The  motion  and  the  ruling  tbereon 
are  brought  into  the  record  by  a  bill  of  ex- 
ceptions, and  the  sustaining  of  said  motion 
is  the  only  error  assigned. 

Section  7092,  Burns'  Ann.  St  1901,  reads 
as  follows:  "If  a  tenant  refuses  or  neglects 
to  pay  rent  when  due,  ten  days'  notice  to 
quit  shall  determine  the  lease,  when  not 
otherwise  provided  therein  or  agi-eed  to  by 
the  parties,  unless  such  rent  be  paid  at  the 
expiration  of  said  ten  days."  Section  7093, 
supra,  prescribes  the  form  of  notice,  and  the 
complaint  herein  shows  that  the  notice  serv- 
ed upon  appellee  was  in  substantial  compli- 
ance with  the  provisions  of  the  statute.  Seo 
tion  1304,  supra,  is  as  follows :  "The  time 
within  which  an  act  Is  to  be  done,  as  herein 
provided,  shall  be  computed  by  excluding 
the  first  day  and  including  the  last"  Sec- 
tion 7092,  supra,  requires  a  10-days  noUce 
to  a  tenant  to  terminate  his  lease  for  non- 
payment of  rent,  and  gives  him  the  full  10 
days  in  which  to  pay  the  same.  In  the  case 
of  Adams  t.  Dale,  29  Ind.  273,  It  is  held 


that  If  an  act  ia  to  be  performed  on  or  !>•■ 
(Ore  a  given  day,  the  party  who  la  required 
to  perform  the  act  has  all  of  anch  day  for 
performance.  It  also  has  been  held  that, 
when  an  act  la  to  be  performed  by  a  given 
day,  performance  may  be  made  before  snch 
day,  or  at  any  time  dnrlng  the  day.  Parker 
▼.  McAllister,  14  Ind.  12;  Waltws  t.  Stock* 
berger,  20  Ind.  App.  277,  60  N.  B.  76S.  A 
legal  day  commences  at  12  o'cIo<&  at  night, 
and  contlnnes  imtll  the  same  boar  the  fol- 
lowing night  Benson  ▼.  Adams,  09  Ind.  8S8v 
85  Am.  Rep.  22a  In  the  case  of  Newby  t. 
Eogers,  40  Ind.  &,  It  la  held  that,  where  a 
party  baa  from  a  certain  day  to  a  certain 
■  other  day  to  perform  the  act,  both  sncb  days 
are  excluded.  In  the  case  of  Brb  t.  Moak, 
78  Ind.  569,  and  also  In  the  case  of  Eshel- 
man  ▼.  Snyder,  82  Ind.  486,  It  was  held  that, 
where  a  party  had  nntll  a  day  named  In 
which'  to  perform  an  act,  such  day  Is  «z> 
eluded.  Taking  the  plain  provision  of  section 
1804,  supra,  and  the  cases  to  which  we  have 
referred.  It  Is  clear  that  the  appellee  had  all 
of  the  I^al  day  of  October  28d  In  which  to 
pay  his  rent,  so  as  to  avoid  a  forfeiture  of 
bis  lease.  As  the  suit  In  ejectment  was  com> 
menoed  on  that  day.  It  necessarily  follows 
that  It  was  prematurely  commenced.  That 
fact  appearing  upon  the  face  of  the  com- 
plaint, the  motion  to  dismiss  was  properly 
Bostalned. 

Judgment  afllrmed. 


|K  Ind.  App.  IM) 

GRBBN  V.  McORBW.    (No.  4,889.)^ 

{Appellate  Cioart  of  Indiana,  Division  No.  L 
Jan.  8.  1905.) 

TAX  SALE— DESCBIPTION  OF  PBOFCBTT  —  IU.K- 
OAL  PKNALTT  — DB  MINIlnS  —  BXBCOTION  OV 
DEED— flNDINOa— BIGHTS  OP  OBANTEE  VS- 
DEB  INVALID  DEED. 

1.  Where  property  was  platted  as  "outlot  No. 
2,"  and  no  platted  subdivtaion  of  it  was  made, 
but  it  was  sold  in  10  parokls,  described  by 
metes  and  bounds,  but,  for  convenience  of  tax- 
ing porposea,  the  taxing  ofScers  assigned  to 
tbein  numbers  mnning  from  1  to  10,  a  tax  sale 
of  one  of  the  parcels  will  not  pass  titie;  die 
description  in  all  the  papers,  books,  and  ad- 
▼ertisements  ol  the  taxing  officers  prior  to  the 
tax  deed  being  "lot  9  in  ontlot  No.  2,"  though 
to  this  in  the  deed  reference  is  made  to  the  oe- 
■criptlon  in  the  recorded  deed  to  the  owner  of 
the  proper^,  containing  a  snfficient  description. 

2.  The '  intentional  inclusion  in  the  amount 
(or  which  a  tax  sale  Is  made  of  an  unauthorised 
penalty  of  six  cents  will  Invalidate  the  sale. 

8.  A  tax  deed  not  signed,  witnessed,  or  ac- 
knowledged by  the  persons  designated  by  stat- 
ute is  not  prima  facie  evidence  of  title. 

4.  Special  findings  in  a  suit  to  quiet  title  to 
land  depending  on  a  tax  deed  sbould  stats  It 
was  signed,  witnessed,  and  acknowledged  by  the 
persons  designated  by  statute. 

S,ThoDgb  a  tax  deed  does  not  pass  title  be- 
cause of  fnsuflScient  description  of  the  land  in 
the  tax  proceedings,  and  the  inclnsioa  of  an 
m^ial  penalty  in  the  amount  for  which  sale 
b  made^  the  grantee  acquires  the  lien  of  the 
Ctate,  and  may  be  granted  tlie  compensation  pro- 
Tided  by  the  statute  in  such  case  for  Ua  oo^ 

QMMarlns  danltd.  It  N.  B.  SU. 


Appeal  from  CSrcolt  Ooort,  Hnntlngtoa 
Ooonty;    Levi  Mode,  Special  Judga 

Action  by  Oeorge  8.  Oreen  against  WllUam 
McOrew.  Judgment  for  plalntlH.  Defend- 
ant appeals.    Reversed. 

Spencer  ft  Branyan,  toe  appellant  Ken- 
ner  ft  Lucaa,  for  appellee. 

BIiACK,  3.  The  appellee,  as  plaintiff,  r*- 
covered  Judgment  qulettug  bis  title  as  the 
owner  In  fee  simple  to  certain  real  estate, 
described  In  the  Judgment  as  follows:  "Be- 
ginning at  a  point  on  the  east  line  of  Cherry 
street,  66  feet  north  of  John  street,  running 
thence  In  an  easterly  direction  parallel  with 
John  street,  115  feet,  thence  northwardly  at 
right  angles  with  snid  line  68  feet,  thence 
westwardly  parallel  with  John  street  to 
Cherry  street  115  feet,  'thence  southwardly 
along  the  east  line  of  Cherry  street  to  the 
place  of  beginning,  OS  feet:  the  same  being 
a  part  of  outiot  2  In  the  original  plat  of  the 
town  [now  city]  of  Huntington,  Indiana;" 
and  Judgment  was  rendered  in  favor  of  the 
appellee  against  the  appellant  (defendant) 
for  costs. 

The  court  made  a  tsfpecM  finding.  In  which 
the  following  facts  appear:  March  28,  1892, 
one  Murphy  and  his  wife  conveyed  by  war- 
ranty deed  to  the  appellant  real  estate  in 
Huntington  county,  Ind.,  described  In  tho 
deed  as  In  the  Judgment  herein,  which  deed 
was  duly  recorded  March  80,  1882,  in  the 
recorder's  office  of  that  county,  and  was  en- 
tered of  record  In  Deed  Record  No.  66,  p.  8, 
of  the  records  of  that  county.  The  appellant 
has  never  been  a  resident  of  this  state,  and 
has  never  owned  any  personal  property  sit- 
uated in  this  state,  and  at  the  time  of  the 
finding  he  had  no  other  real  estate  in  that 
county.  Outlot  No.  2  in  the  original  plat  of 
the  town  (now  city)  of  Huntington,  of  which 
the  real  estate  described  above  Is  a  part  was 
a  regularly  platted  lot  In  the  original  plat  of 
that  town,  and  the  original  plat  was  duly  re- 
corded In  the  recorder's  office  of  that  county. 
In  1819  one  Kenower  was  the  owner  of  the 
whole  of  this  outlot  No.  2,  and  he  afterward, 
at  different  times,  sold  and  conveyed  differ- 
ent parcels  thereof  to  various  purchasers,  de- 
scribing the  parcels  sold  by  metes  and 
bounds.  No  subdivision  or  plat  of  the  out- 
lot has  ever  been  made  or  recorded  In  any 
public  ofllce,  fixing  the  location  or  size  of 
these  different  parcels.  For  convenience  in 
listing  (or  taxation,  the  county  auditor 
'^any  years  ago,"  assigned  to  each  of  these 
parcels  certain  numbers,  running  from  1  to 
10,  so  describing  the  parcels  upon  the  assess- 
ment list  duplicates,  and  advertisemento  for 
delinquent  taxes;  and  the  county  auditor, 
without  making  any  record  thereof,  for  hla 
own  conrenlence.  assigned  No.  8  to  the  tract 
In  the  ontiot  owned  by  the  appellant  do- 
scribed  in  the  Judgment  herein.  It  was 
found  that  after  the  several  parcels  were  so 
■old  by  Kenower,  and  prior  to  the  year  1860; 
tbey  were  numbered  from  1  to  10^  Induairtt 
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that  theae  nnmben  were  adopted  by  the  sev- 
eral owners  for  Identification,  and  by  the 
auditor  and  taxing  oOicers  of  Huntington 
county  for  convenience  in  listing  and  assess- 
ing taxes,  and  that  this  system  of  numbering 
"said  lots,  80  adopted"  had  been  maintained 
for  such  purposes  ever  since,  and  the  real  es- 
tate so  described  in  the  judgment  herein,  and 
so  conveyed  to  the  appellant  by  Murphy, 
"has  been  commonly  known  and  designated 
on  the  tax  duplicate  as  lot  No.  9  in  outlot  Na 
2  in  the  original  plat  of  the  town  of  Himting- 
ton  for  forty  years" ;  that  on  July  16,  1860, 
John  Alexander  was  the  owner  of  the  undi- 
vided two-thirds  of  lots  numbered  2  and  9 
according  to  this  system  of  numbering,  and 
be  then  deeded  to  Sylurlus  W.  Alexander  an 
Interest  in  said  real  estate  by  the  following 
description:  "The  undivided  two-thirds  of 
lots  2  and  9  In  Kenower's  division  of  outlot 
No.  2  in  the  original  plat  of  the  town  of 
Huntington,  and  described  as  follows:  Com- 
mencing on  Jefferson  street  at  the  southeast 
corner  of  a  lot  or  tract  of  land  in  said  town 
owned  by  David  S.  Tuttle,  running  thence 
west  at  right  angles  with  Jefferson  street  to 
Cherry  street,  thence  ■  southward  on  Cherry 
street  68  feet,  thence  at  right  angles  and 
parallel  to  the  first  line  of  [to]  Jefferson 
street,  thence  north  on  Jefferson  street  to  the 
point  of  beginning;"  that  this  deed  was  re- 
corded in  Deed  Record  O,  p.  347,  of  the  rec- 
ords of  Huntington  county,  and  "is  of  the  ti- 
tle deeds  through  which"  the  appellant  de- 
rives his  title  to  the  real  estate  in  contro- 
versy; that  Sylurlus  W.  Alexander  deeded 
said  real  estate  to  Kezlah  E.  Alexander  Sep- 
tember 20,  1862,  as  recorded  in  Deed  Record 
Q,  p.  459,  by  the  same  description;  that 
Mary  M.  Frume,  Angellne  A.  Irvln  and  har 
husband,  and  Maria  L.  Mills  deeded  said  real 
estate  to  Edith  Alexander,  September  1,  1869, 
as  recorded  In  Deed  Record  Z,  p.  573,  by  the 
same  description ;  that  Klzzle  B.  Alexander 
deeded  to  Sylurlus  W.  Alexander  an  Interest 
In  said  real  estate  by  the  following  descrip- 
tlcm:  "Lots  2  and  9  in  outlot  2  in  the  town 
of  Huntington" — ^thls  deed  being  dated  Octo- 
ber 16,  1866,  and  recorded  in  Deed  Record 
No.  29,  p.  870;  that  Sylurlus  W.  Alexander 
deeded  said  real  estate,  November  11,  1809, 
to  Henry  Hessin  and  William  Hessln,  as  re- 
corded in  Deed  Record  No.  29,  p.  402,  by  the 
same  description  as  that  In  the  above-men- 
tioned deed,  recorded  in  Deed  Record  O,  p. 
847.  It  was  found  that  "all  said  deeds  are 
severally  parts  of  the  title  deeds  throngh 
which"  the  appellant  derives  his  title  to  the 
real  estate  In  controversy ;  that  in  the  years 
1895  and  1897  the  real  estate  described  in  the 
deed  of  Murphy  above  mentioned  was  regu- 
larly viewed  and  appraised  for  taxation  as 
required  by  law,  and  it  was  designated  In 
racb  appraisement  by  the  following  descrip- 
tion, "Lot  No.  9  in  outlot  No.  2  in  the  orig^ 
inal  plat  of  the  town  of  Huntington,"  and  It 
was  60  listed  and  as-sessed  in  the  name  of  the 
aK)ellaiit ;  that  this  real  estate  was  duly  en- 


tered on  the  auditor's  and  treasurer's  tax  du- 
plicates for  the  years  1896  to  1899,  inclusive, 
in  the  name  of  the  appellant,  and  by  the  de- 
scription "lot  9  in  outlot  No.  2  in  the  original 
plat  of  the  town  of  Huntington."  There  are 
a  number  of.  findings  relating  to  sales  foe 
dty  taxes  to  which  we  need  not  further  re- 
fer. Inasmuch  as  the  conclusions  of  law  In 
favor  of  the  appellee  are  therein  expressly 
based  upon  a  conveyance  of  the  county  audi- 
tor, and  we  may  confine  ourselves  to  the  facts 
relating  to  It  It  was  found  that  the  state 
and  county  taxes  for  the  years  1806  and  1897 
on  said  real  estate  were  returned  delinquent 
for  the  nonpayment  of  said  taxes,  and  the 
real  estate  was  duly  advertised  for  sale  for 
such  taxes  on  and  before  February  lit,  1898, 
and  on  that  day  said  real  estate  was  duly 
sold  for  such  taxes,  and  was  purchased  by 
the  First  National  Bank  of  Huntington,  Ind., 
for  143;  that  a  penalty  of  6  cents  was  In 
November  erroneously  added  to  the  penalty 
that  accrued  In  May,  and  the  true  amount  of 
delinquent  penalty  and  current  tax  due  at 
the  time  of  the  sale  was  $42.92;  that  said 
purchaser  received  the  statutory  certificate 
therefor,  and  said  real  estate  was  described 
In  said  certificate  as  "lulot  9  in  original  out- 
lot 2  in  the  dty  of  Huntington,  Indiana." 
The  real  estate  was  not  redeemed  from  this 
■ale,  and  February  21,  1901,  the  auditor  of 
Huntington  county  duly  executed  and  deliv- 
ered to  the  First  National  Bank  a  tax  deed 
for  said  real  estate,  which  tax  deed  was  in 
the  statutory  form,  and  conveyed  the  real  es- 
tate by  the  following  description:  "Inlot  No. 
9  In  the  original  outlot  No.  2  in  the  city  of 
Huntington,  Indiana,  described  in  deed  rec- 
ord No.  66,  page  8."  This  tax  deed  was  re- 
corded February  22, 1901,  in  Deed  Record  No. 
84,  p.  509,  of  the  recwds  of  Huntington  coun- 
ty. October  1,  1902,  during  the  pendency  of 
this  action,  said  First  National  Bank  con- 
veyed all  its  right,  title,  and  interest  In  the 
real  estate  so  conveyed  to  it  to  the  appellee, 
who  was  substituted  as  plaintiff  in  this  ac- 
tion, which  had  been  commenced  by  the  bank, 
as  plaintiff,  after  the  recording  of  its  tax 
deed.  The  court  further  found  that  the  tract 
described  In  the  deed  of  Murphy  was  the 
same  as  lot  No.  9  in  outlot  2,  and  was  the 
property  which  was  duly  listed  f<w  taxation 
in  the  county  oflSces  for  the  years  1895  to 
1902,  inclusive;  that  this  tract  was  regular- 
ly listed  and  assessed  for  taxation  for  ead» 
of  the  years  from  1893  to  1902  in  the  books 
of  the  auditor  of  said  county  in  the  name  of 
the  appellant,  and  nnder  the  description, 
"Lot  9  in  outlot  2  In  the  original  plat  of  the 
town  of  Huntington."  It  was  found  that  the 
appellee  had  paid  certain  taxes  and  street 
improvement  assessments  set  forth  in  detail 
In  the  finding.  It  was  also  stated  In  the  find- 
ing that  "lot  9  In  outlot  2  In  the  original  plat 
of  the  town  of  Huntington"  Is  a  description 
which  has  beeu  carried  on  the  records  and 
throngh  the  deeds  of  Huntington  county  for 
more  than  40  years,  "and  that  by  such  d»- 
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No.  66,  page  8  Ttbe  deed  of  Murphy  to  the  ap- 
pellant], and  the  tax  deeds  of  the  plaintiff 
In  this  rase,  is  gnfflcient  to  locate  and  defi- 
nitely describe  the  land,  and  that  a  competent 
surveyor  can  locate  the  same";  that  the  land 
described  In  the  complaint  herein  and  the 
deeds  mentioned  in  these  findings  vras  dniy 
subject  to  taxation  at  the  date  of  the  assess- 
ment of  the  taxes  thereon ;  "that  the  taxes, 
for  the  nonpayment  of  which  the  land  was 
sold,  were  unpaid,  and  tbnt  the  land  had  beoi 
duly  assessed  for  the  taxes  for  which  it  was 
sold,  and  that  the  said  land  had  never  been 
redeemed  according  to  law,  and  no  certificate 
in  proper  form  had  or  has  been  issued  by  the 
proper  officer  within  the  time  limited  by  law 
for  paying  taxes,  or  from  [for]  redeeming 
from  sales  made  for  the  nonpayment  of  tax- 
es, or  these  taxes,  stating  that  no  taxes  were 
due  at  the  time  such  sale  or  sales  were  made, 
or  any  such  certificate  issued  stating  that  the 
land  In  controversy  was  not  subject  to  such 
taxation." 

The  conrt  stated  the  following  as  concIa« 
sions  of  law:  (1)  That  the  tract  of  land  de- 
scribed In  the  deed  of .  Murphy,  as  above 
shown.  Is  the  same  real  estate  as  is  described 
In  the  varions  public  records  for  the  collec- 
tion of  taxes  as  lot  Na  9  in  outlot  2  In  the 
original  plat  of  the  town  of  Huntington,  and 
that  this  description  is  a  sufficient  descrip- 
tion to  Identify  the  real  estate  described  In 
the  deed  of  Murphy.  (2)  That  the  deed  from 
the  auditor  of  Huntington  county,  dated  Feb- 
ruary 21,  1901,  to  the  First  National  Bank 
of  Huntington,  Ind.,  conveyed  a  good  and 
sufficient  title  to  certain  real  estate  (describ- 
ing it) ;  the  description  being  that  above  set 
forth  as  the  description  in  the  Judgment  here- 
in, and  In  the  deed  of  Murphy.  (3)  That  the 
appellee  is  the  owner  of  said  real  estate,  and 
has  title  thereto  in  fee  simple.  (4)  That  up- 
on the  facts  found,  as  above  stated,  the  law 
Is  with  the  apiiellee,  and  he  ought  to  have 
Ills  title  quieted  in  and  to  the  real  estate  de- 
scribed in  conclusion  No.  2,  above  set  out, 
and  that  he  recover  of  the  appellant  his  costs 
in  and  about  this  cause  laid  out  and  ex- 
pended. 

Our  statute  (section  8624,  Bums'  Ann.  St 
1901)  provides  that  the  tax  deed,  executed 
as  there  prescribed,  shall  be  prima  facie  evi- 
dence of  the  regularity  of  the  sale  of  the 
premises  described  in  the  deed,  and  of  the 
regularity  of  all  prior  proceedings,  and  prima 
facie  evidence  of  a  good  and  valid  title  in 
fee  simple  in  the  grantee.  Such  prima  facie 
evidence  is  not  sufficient  to  establish  title 
where  It  Is  affirmatively  proved  that  In  the 
sale  or  conveyance  the  description  was  so  im- 
perfect as  to  fail  to  describe  the  land  or  lot 
with  reasonable  certainty.  Brown  v.  Reeves 
k.  Co.,  81  Ind.  App.  517,  68  N.  B.  604.  If  the 
description  in  all  the  papers  and  bocdcs  and 
advertisements  of  the  taxing  officers  prior  to 
the  execution  of  tiie  tax  deed  were  radically 
Insufficient,  we  apprehend  that  the  mere  fact 


scrlptlons  for  a  mimb»  of  years  would  not 
cure  them  of  their  Inadequacy  for  the  pur- 
poses of  a  tax  deed.  The  appellant  received 
from  his  grantor  a  deed  of  conveyance  in 
which  the  real  estate  was  described  by  metes 
and  bounds,  and  was  stated  to  be  a  part  of 
outiot  2  in  the  original  plat  of  the  town  (now 
city)  of  Huntington,  Ind.;  no  reference  being 
made  to  any  ntmibered  lot  or  inlot  in  such 
outiot  It  does  not  appear  that  he  had  any 
notice  of  the  designation  of  separate  parcels 
of  the  outiot  by  numbers,  except  what  if  any, 
might  be  Inferred  from  the  mere  use  of  such 
descriptions  by  the  taxing  officers,  and  the 
existence  of  such  numbers  in  certain  deeds 
of  conveyance  from  owners  of  some  portions 
of  the  outlet  which  deeds  of  conveyance  were 
deeds  through  which  he  derived  his  titie. 
Such  descriptions,  so  far  as  they  employed 
only  such  numbers  of  lots  in  the  outiot  to  In- 
dicate the  property  conveyed,  were  manifest- 
ly misdescriptions.  The  only  ones  of  such 
deeds  shown  to  have  descriptions  by  metes 
and  bonnds  purported  to  describe  lots  2  and 
9  in  the  outiot  and  the  metes  and  bounds 
employed  Indicated  for  the  two  lots  a  width 
the  same  as  the  one  parcel  conveyed  by 
Murphy  to  the  appellant,  and  It  cannot  be 
known  from  such  description  of  the  two  lots 
by  metes  and  bounds  that  either  of  those  lots 
was  the  land  conveyed  to  the  appellant  In 
the  matter  of  description  of  real  estate,  there 
is  between  deeds  of  conveyance  executed  by 
owners,  and  tax  deeds  made  by  officers,  and 
based  upon  the  prior  performance  of  official 
acts,  an  important  difference.  Faulty  de- 
scriptions in  the  deed  of  conveyance  of  an 
owner  of  the  land  may  serve,  because  of  the 
intention  of  the  parties  relating  to  the  i)ar- 
ticular  real  estate  so  conveyed;  but  In  the 
case  of  a  tax  deed,  mere  Intention  cannot  be 
thus  effectual,  and  mutual  mistake  will  not 
cure  a  radically  Insufficient  description.  It 
is  not  Impossible  that  one,  by  a  sufficient 
conveyance,  as  that  of  Murphy  to  the  appel- 
lant may  obtain  a  good  titie  to  land.  In 
some  of  the  conveyances  of  which,  executed 
more  than  20  years  earlier,  and  forming  links 
In  the  chain  of  titie,  there  were  radically 
defective  descriptions,  which  would  be  Inade- 
Vuite  for  the  support  of  a  tax  titie.  It  will 
have  been  observed  that  In  the  execution  of 
the  tax  deed  In  question,  the  description  In 
the  taxing  papers  and  books  and  in  the  cer- 
tificate of  sale  given  by  the  auditor  was  not 
treated  as  an  adequate  description  for  the 
tax  deed,  and  there  was  added  thereto  the 
words  "described  in  deed  record  No.  66, 
page  8";  reference  thus  being  made  to  the 
record  of  the  deed  of  Murphy  to  the  appel- 
lant If  such  addition  were  legitimate,  such 
supplementary  reference  would  cure  tiie  In- 
adequacy of  the  preceding  portion  of  the 
description  in  the  deed;  bat  If  in  all  the 
previous  descriptions  of  the  taxing  officers, 
including  that  in  the  certificate  of  sale,  there 
was  lnsufBclen<7,  the  description  could  not 
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ttaiB  be  made  good  In  the  deed.    See  Oooley 
on  Taxation  (3d  Ed.)  1000,  and  notes. 

It  baa  Boinetlmes  been  held  that  In  tax 
sales  the  maxim,  "De  minimis  lex  non  curat," 
Is  not  applicable,  and  there  Is  mnch  reason 
for  such  a  rale,  for  there  Is  no  satisfactory 
standard  for  determining  what.  In  snch  case, 
should  be  regarded  as  a  very  small  sum;  and 
the  taxpayer  should  be  strictly  protected 
from  all  exactions,  however  small.  In  excess 
of  what  the  government,  by  due,  legal  pro- 
cesses, has  Imposed  upon  him  as  his  share 
of  the  public  burden.  The  maxim,  when 
deemed  applicable,  "Is  one  to  be  applied  with 
caution."  Cooley  on  Taxation  (3d  Ed.)  681. 
If  the  addition  of  so  small  an  amount  as 
eight  cents  could  certainly  be  attributed  to  a 
mere  miscalculation,  and  therefore  could  be 
regarded  as  unintentional,  we  might  be  In- 
clined to  regard  it  as  unimportant  (see  Burt 
V.  Hasselman,  130  Ind.  186,  88  N.  E.  588); 
but  such  a  question  is  not  before  us,  for  here 
It  appears  that  the  sum  of  six  cents  of  this 
amount  was  purposely  added;  it  being  ex- 
pressly found  that  "a  penalty  of  six  cents 
was  in  November  erroneously  added  to  the 
penalty  tbat  accrued  in  May,  and  the  true 
amount  of  delinquent  penalty  and  current 
tax  due  at-the  time  of  sale  was  $42.82,"  In- 
stead of  |43,  the  amount  for  which  the  real 
estate  was  purchased  at  the  tax  sale.  See 
Evansvllle,  etc.,  B.  Co.  ▼.  West,  138  Ind.  264 
37  N.  B.  1008.  There  is  no  attempt  to  ac- 
count for  the  additional  two  cents  of  the  ex- 
cess. As  to  a  portion  of  the  excess,  there  is 
an  affirmative  explanation  inconsistent  with 
Its  legality.  It  is  not  a  case  of  a  trifling  ex- 
cess in  amount  In  a  matter  between  Individ- 
uals, but  Is  one  of  the  sale  by  the  govern- 
ment, for  its  own  benefit,  of  private  property, 
for  the  payment  of  a  sum,  a  portion  of  which 
taxing  officials  have  added  contrary  to  law. 
If  such  administrative  exaction  were  upheld 
as  against  one  delinquent  landowner,  It 
would  be  allowable  as  against  all  other  such 
landowners  in  the  taxing  district;  and  there- 
by a  large  amount,  in  the  aggregate,  might 
be  imposed  and  talcen  without  authority  of 
law.  In  O'Brien  v.  Coulter,  2  Blackf.  421,  It 
was  said  tiiat  whenever  any  authority  is  giv- 
en to  any  person  or  officer  of  law,  whereby 
the  estates  or  Interests  of  other  persons  may 
be  forfeited  and  lost,  such  authority  must  be 
strictly  pursued  in  every  Instance;  that,  In 
the  sale  of  land  for  taxes,  every  substantial 
requisite  of  the  law  must  be  complied  with. 
In  that  case  a  sale  for  taxes,  small  In  amount, 
where  a  part  of  the  property  conveniently 
and  reasonably  could  have  been  detached  and 
sold  separately,  was  held  invalid.  In  Doe, 
etc.,  V.  McQullkln,  8  Blackf.  335,  where  there 
was  a  sale  of  land  for  taxes  amounting  to 
$4.48,  of  which  the  sum  of  80  cents  for  county 
tax  was  not  shown  to  be  authorized  by  law, 
the  sale  for  this  reason  was  not'  upheld. 
This  case  was  afterwards  referred  to  as 
holding  that,  unless  the  land  was  liable  for 
all  the  taxes  for  which  it  was  sold,  the  sale 


could  not  be  sustained.  McQuIIkIn  t.  Doe, 
etc.,  8  Blackf.  581.  In  the  case  last  named, 
a  sale  of  land  for  road  tax,  county  tax,  and 
state  tax  could  not  pass  title,  because  the 
statute  providing  for  the  road  tax  and  pre- 
scribing the  mode  of  its  collection  had  been 
repealed.  In  Hntchens  v.  Doe,  etc,  S  Ind. 
628,  where  land  was  sold  on  two  executions 
issued  on  two  judgments  in  favor  of  tb« 
purchaser,  and  one  of  the  judgments  bad 
been  reversed  as  to  the  costs,  and  the  sale 
was  made  for  the  payment  of  these  costs, 
as  well  as  the  valid  portions  of  the  judgment, 
it  was  held  that  the  purchaser  did  not  ac- 
quire title.  It  was  said:  "The  executli» 
plaintiff  -caused  the  land  to  be  sold  for  a 
greater  amount  than  he  had  a  right  to  make 
by  virtue  of  his  execution,  and,  as  he  is  not  a 
bona  fide  purchaser  without  notice,  he  can 
take  nothing  by  his  purchasa"  The  case  was 
said  to  be  analogous  to  a  sale  of  land  for 
taxes  where  the  land  was  not  liable  for  all 
the  taxes  for  which  it  was  sold,  referring  to 
McQuIlkin  V.  Doe,  supta.  In  Cooley  on  Tax- 
ation (3d  Ed.)  855,  it  is  said:  "It  baa  been 
shown  in  the  preceding  chapter  that  an  ex- 
cessive levy  is  void,  whether  It  is  made  ex- 
cessive by  Including  with  lawful  taxes  those 
which  are  unlawful,  or  in  any  other  manner. 
If  the  levy  should  be  void,  there  would,  of 
course,  be  nothing  to  uphold  a  sale.  And  If 
a  valid  levy  were  to  be  increased  afterward 
by  unlawful  additions,  the  sale  would  be 
equally  bad.  The  statutory  power  la  a  pow- 
er to  sell  for  lawful  taxes  and  lawful  ex- 
penses, and  if  it  Is  exceeded  by  Inclnding 
unlawful  Items  of  either  class,  the  power  is 
exceeded,  and  its  exercise  is  invalid  In  toto, 
from  the  manifest  impossibility  of  saving  the 
sale  in  part  where  the  Invalidity  extends  to 
the  whole.  Nor  can  the  maxim  de  minimis 
be  applied  so  as  to  prevent  a  slight  excess 
from  invalidating  the  sale."  See,  also,  27 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  837;  Key 
V.  Ostrander,  28  Ind.  1;  Tail  v.  McKeman, 
21  Ind.  421. 

A  tax  deed  not  witnessed  by  the  county 
treasurer  as  required  by  the  statute  is  not 
prima  facie  evidence  of  title.  Gabe  v.  Boot, 
83  Ind.  256;  Armstrong  y.  Hufty,  150  Ind. 
606,  85  N.  B.  443,  60  N.  E.  1080;  Bowen  v. 
Striker,  100  Ind.  45.  In  Essex  v.  Meyers,  27 
Ind.  App.  638,  62  N.  E.  86,  it  was  said  that  bk 
a  special  finding  in  such  a  case  it  sliould  be 
stated  that  the  tax  deed  was  signed,  wit- 
nessed, and  acknowledged  by  the  persons 
designated  by  the  statute.  In  a  special  find- 
ing all  necessary  facts  must  be  stated  with 
reasonable  certainty,  leaving  nothing  to  be 
supplied  by  presumptions  or  intendments. 
Hill  V.  Swlhart,  148  Ind.  818,  47  N.  E.  -705. 

Though  by  the  auditor's  deed  of  convey- 
ance to  the  appellee's  grantpr  the  title  to  tte 
real  estate  did  not  pass,  the  grantee,  and 
through  him  the  appellee,  acquired  the  lien 
of  the  state,  and  may  be  granted  the  com- 
pensation provided  1^  the  statute  In  sncli 
case  for  his  outlays. 
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jadgment  nmntn,  mto  instniction  to 
state  conclusions  of  law  In  accord  with  tbla 
opinion. 


(34  Ind.  App.  377) 

SOUTHERN  Br.  CO.  T.  DAVIS.    (No.  5.07a) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Jan.  S,  1905.) 

XATLBOADS  —  CB088INO  —  ACCIDENT  —  DEATH  — 

CONTBIBTTTOBT      NEOUeKKCK  —  DEttNSIVX 

MATTEB— KVIDKBOB— FLBADIHG— STATDTB. 

1.  Bt  the  express  itroTisiona  of  Burns'  Ann. 
St.  1901,  {  8fi9a,  in  an  action  for  Iniuries  con- 
tribntory  nesligence  is  a  matter  of  defense. 

2.  Burns'  Ann.  St.  1901,  i  359a,  making  con- 
tributory negligoice  a  matter  of  defense  does 
not  chance  Uie  rule  that  one  aboat  to  cross  • 
railroad  track  must  look  and  listen. 

S.  In  an  action  for  the  death  of  one  killed 
by  a  train  at  a  railroad  crossing,  evidence  held 
to  show  contrtbiitMT  negligence  precluding  re- 
oovery. 

4.  In  an  action  for  the  death  of  a  pedestrian 
killed  at  a  railroad  crossing  It  will  be  assumed 
that  he  saw  what  he  conld^haTe  seen  if  he  had 
looked  and  heard  what  he  coaM  have  heard  if 
he  had  listened. 

5.  Where  the  facts  specially  found  show  that 
decedent,  killed  at  a  crossing,  did  not  use  ordi- 
nary care,  and  that  a  failure  to  do  so  was  the 
ptoximate  cause  of  the  accident,  such  findings 
are  in  ineconcilable  conflict  with  a  general  yer- 
dict  for  plaintiff,  and  such  verdict  must  yield  to 
the  facts  specially  found. 

Appeal  from  Clrcnlt  Oonrt,  Oawford  Comi- 
ty;   aw.  Cook,  Judge. 

Action  by  Jacob  W.  Davis,  as  adminis- 
trator, against  the  Southern  Hallway  Com- 
pany. From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.     Reversed. 

C.  L.  &  H.  E.  Jewett,  A.  P.  Hnmpbr«y,  J. 
D.  Welman,  and  J.  Ix  Snddartb,  for  appel- 
lant Major  W.  Ftmk,  John  H.  Weathers, 
and.  William  Ridley,  for  appellee. 


WILEY,  J.  Appellee's  decedent  was  killed 
at  a  grade  crossing  by  coming  Into  contact 
with  a  moving  train  on  appellant's  railroad, 
and  this  action  was  prosecuted  to  a  snccess- 
fnl  termination  In  the  court  below  to  recover 
damages  resulting  therefrom.  The  complaint 
was  In  one  paragraph,  to  which  an  answer 
In  general  denial  was  filed.  The  cause  was 
tried  by  a  Jury,  resulting  In  a  general  ver- 
dict assessing  damages  at  $260,  and  with  the 
general  verdict  the  Jury  found  qteclally  by 
answering  Interrogatories  submitted  to  them. 

Appellant  moved  for  a  Judgment  on  the 
answers  to  Interrogatories  notwithstanding 
the  general  verdict,  which  motion  was  over- 
ruled, and  the  overruling  of  that  motion  is 
the  only  oTor  assigned.  The  facts  stated 
In  the  complaint  are  sufficient  to  charge  ap- 
pellant with  actionable  negligence,  and  by 
the  general  verdict  the  Jury  determined  that 
question  against  it  The  complaint  also 
pleads  certain  facta  bearing  upon  the  con- 
duct of  the  decedent  Immediately  preceding 
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Mr  death  la  ner  attempt  to  cross  appeuanrs 
tracks,  and  avers  that  she  was  wring  One 
care,  and  was  without  fault  Since  the  pas- 
sage of  the  act  of  1899  (section  859a,  Bum^ 
Ann.  St  1901)  In  actions  of  this  character  a 
plaintiff  Is  not  required  to  allege  or  prove 
the  want  of  contrlbntoiy  negligence  on  bis 
or  her  part  or  on  the  part  of  the  person  for 
whose  injory  or  death  the  action  may  be 
brongfat  It  follows  from  the  provisions  of 
the  statute  that  the  allegation  that  the  de- 
cadent was  free  from  fault,  and  In  no  man- 
ner contributed  to. her  death,  adds  no  force  to 
the  complaint  In  such  case  the  statute 
lays  the  burden  upon  the  defendant  of  prov- 
ing contributory  negligence  as  a  matter  of 
defense.  By  Its  general  verdict  the.  Jury 
found  that  appellant  had  not  proven  con- 
tribntory  negligence,  and .  reached  the  con- 
clusion that  the  decedent  was  free  from  ftnlt 
It  was  only  upon  this  theory  that  the  gen- 
eral verdict  could  be  based.  Hence  by  the 
general  verdict  we  find  the  two  vital  Issues 
In  the  case  resolved  against  appellant:'  (a) 
That  appellant  was  guilty  of  the  negligence 
charged,  and  (b)  that  the  decedent  was  tree 
from  faolt  This  finding  must  stand  unless 
the  answOTS  to  Interrogatories  are  In  Irrecon- 
cilable conflict  with  one  or  both  of  the  Is- 
sues thus  ctetermlned  by  the  general  verdict 
The  question  presented  by  overruling  the 
motion  for  Judgment  on  the  answers  to  In- 
terrogatories Is  not  a  difficult  one,  as  will 
appear  by  the  facts  exhibited  by  the  an- 
swers to  interrogatories.  The  material  facts 
disclosed  by  the  answers  may  be  fairly  and 
briefly  stated  as  follows :  At  the  time  of  her 
death  decedent  was  55  years  old,  was  In 
good  health,  and  possessed  good  hearing  and 
eyesight  She  had  for  nine  years  lived  near 
the  Fredericksburg  and  Corydon  Btoad,  which 
was  a  public  highway,  about  a  mile  south  of 
the  railway  crossing  where  she  met  her . 
death,  and  during  all  these  nine  years  she 
bad  passed  over  the  crossing  onoe  or  twice 
a  week,  and  was  familiar  with  it  and  its 
surroundings.  The  public  highway  referred 
to  runs  north  and  south,  and  Intersects  with 
appellant's  main  track  and  side  track,  which 
runs  east  and  west  at  right  anglea  The 
crossing  formed  by  the  Intersection  of  the 
highway  and  the  railroad  is  in  the  small 
village  of  Ramsey,  and  such  village  contains 
only  17  dwellings.  There  was  no  other  rail- 
road passing  through  Ramsey,  and  there  was 
no  other  locomotive  than  that  with  which 
the  decedent  collided  at  or  near  that  point 
The  decedent  was  killed  on  the  12th  of  Feb- 
ruary, 1901,  and  the  day  was  clear  and 
cold,  and  the  wind  was  blowing  from  the 
northwest  .She  left  her  home  about  8 
o'clock  in  the  morning,  and  went  to  White's 
store,  260  feet  north  of  appellant's  tracks 
and  of  the  crossing  where. she  was  killed. 
At  this  store  she  made  some  purchases,  and 
started  on  foot  back  home  about  8:80,  and 
was  carrying  a  can  of  coal  oil  and  other  arti- 
cles purchased.    She  had  her  neck  and  ears 
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beaylly  wrapped  to  protect  them-  from  the 
cold.  When  she  left  White's  store  to  start 
home  die  walked  down  the  street  about  152 
feet  to  a  place  known  as  "Stlerstetter's  Cor- 
ner," where  another  store  was  located,  98 
feet  from  the  railroad  crossing.  At  this 
pohit,  by  looking  east,  she  could  have  seen 
the  approaching  train  for  a  distance  of  over 
1,500  feet  She  passed  down  to  the  cross- 
ing In  a  rapid  walk,  and  crossed  over  the 
side  track  onto  the  main  track,  and  was 
simck  by  the  locomotive  jnst  as  she  was 
stepping  over  the  south  rail  of  the  main 
track,  that  being  the  rail  farthest  from  the 
place  where  she  entered  the  crossing.  The 
wliistle  on  the  locomotive  was  blown  so  loud 
that  it  was  heard  by  a  man  about  a  mile 
from  the  village.  If  the  decedent  had  stop- 
ped and  listened  for  the  approaching  train, 
she  could  have  heard  it,  unless  prevented  by 
the  muffling  of  bee  ears.  From  the'  time  she 
left  Stlerstetter's  comer  until  she  went  up- 
on the  railroad  trade  she  did  not  stop  and 
listen.  Before  going  upon  the  main  track. 
If  she  had  looked  east,  she  could  have  eeea 
the  approaching  train  In  time  to  avoid  in- 
jury. From  the  time  she  left  Stlerstetter's 
corner  until  the  moment  she  was  struck  by 
the  locomotive,  she  did  not,  at  any  time,  look 
toward  the  approaching  train.  By  the  an- 
swers to  Interrogatories  the  question  of  ap- 
pellant's negligence  is  eliminated  in  so  far 
as  that  question  was  determined  by  the  gen- 
eral verdict,  for  there  are  no  facts  found 
that  are  irreconcilable  with  the  general  ver- 
dict as  affecting  appellant's  negligence  as 
charged.  We  need,  therefore,  give  no  furth- 
er heed  to  that  issue.  As  to  the  other  issue 
— ^that  of  the  decedent's  negligence  contribut- 
ing to  her  death,  the  facts  specially  found 
show  that  she  did  not  observe  the  legal  re- 
quirements as  to  the  care  she  was  bound  to 
use  before  going  into  a  place  of  danger,  and 
such  findings  contradict  the  general  verdict 
on  that  issue,  and  are  in  irreconcilable  con- 
flict with  it.  TTnder  such  circumstances  the 
rule  is  uniform  in  this  state  that  the  facts 
specially  found  will  control,  and  the  general 
verdict  must  yield  thereto.  The  act  of  1899, 
supra,  does  not  abate  the  legal  requirements 
as  to  the  care  a  traveler  crossing  a  railroad 
track  must  use,  and  it  does  not  change  the 
rule  that  it  Is  presumed  that  the  traveler 
saw  and  heard  or  was  heedless  of  that  which 
an  ordinarily  prudent  person  ought  to  have 
taken  notice  of.  It  is  the  rale  in  this  Juris- 
diction that  a  grade  crossing,  to  a  person 
acquainted  with  its  existence  and  surround- 
ings, and  who  is  about  to  pass  on  it.  Is  a 
warning  of  danger,  and.  as  a  result,  the  law 
has  marked  out  the  quantum  of  care  that 
should  be  observed.  Malott  y.  Hawkins,  159 
Ind.  127,  6S  N.  B.  308.  There  are  many 
statements  In  the  decided  cases  to  the  efFect 
tbat  nnder  such  circumstances  the  traveler 
who  Intends  to  cross  a  railroad  track  at  a 
highway  crossing  must  look  and  listen.  Cin- 


cinnati, etc.,  Ry.  Co.  ▼.  Howard,  124  Ind. 
280,  24  N.  E.  892,  8  L.  R.  A.  593,  19  Am.  St 
Rep.  96;  Louisville,  etc..  By.  Co.  v.  Stom- 
mel,  126  Ind.  35,  25  N.  E.  863;  Smith  v. 
Wabash  Ry.  Co.,  141  Ind.  92,  40  N.  E.  270: 
Engrer  v.  Ohio,  etc.,  Ry.  Co.,  142  Ind.  618, 
42  N.  B.  217;  Pittsburgh,  etc.,  Ry.  Co.  v. 
Fraze,  150  Ind.  576,  50  N.  B.  576,  65  Am.  St 
Rep.  377.  This  rule  especially  applies  to  a 
case  of  the  character  we  are  considering. 
Exceptional  circumstances  may  also  require 
the  traveler  to  stop  before  entering  upon  the 
crossing,  although  this  proposition  generally 
presents  Itself  as  a  mixed  question  of  law 
and  fact  Malott  v.  Hawkins,  supra;  Elliott 
Railroads,  {  1167;  Cincinnati,  etc.  By.  Co. 
V.  Howard,  supra;  Chicago,  etc.,  Ry.  Co.  v. 
Thomas,  155  Ind.  634,  58  N.  E.  1040.  As  a 
correlative  of  the  proposition  that  the  trav- 
eler most  look  and  listen,  it  resulto  that  ttie 
law  will  assume  that  he  actually  saw  what 
he  could  have  seen  If  he  had  looked,  and 
heard  what  he  could  have  heard  if  he  had 
listened.  Malott  v.  Hawkins,  supra;  Pitts- 
brugh,  etc.,  Ry.  Co.  v.  Fraze,  supra.  These 
roles  of  law  laid  upon  the  decedent  the  duty 
of  looking  and  listening  for  the  approaching 
train  before  casting  herself  into  a  place  of 
known  danger.  The  facts  specially  found 
without  conflict  show  that  she  wholly  disre- 
garded the  requirements  of  the  law  of  trav- 
elers About  to  cross  a  railroad  at  a  highway 
crossing.  We  are  brought  face  to  face,  by 
the  answers  to  interrogatories,  with  two 
facts  which  affirmatively  show  that  the  dece- 
dent was  guilty  of  contributory  negligence, 
namely  (a)  that  she  could  have  seen  the 
approaching  train  In  ample  time  to  have 
avoided  colliding  with  It,  and  (b)  that  she 
did  not  look  to  see  If  a  train  was  approach- 
ing, Willie  she  walked  a  distance  of  nearly 
100  feet.  Immediately  before  entering  upon 
the  tracks.  Tliese  facts  cannot  upon  any 
reasonable  hypothesis,  be  reconciled  with  the 
general  verdict  whereby  the  jury  found  she 
was  free  from  contributory  negligence.  Two 
essential  elements  of  contributory  negli- 
gence are  want  of  ordinary  care  by  the  in- 
jured party  and  a  casual  connection  between 
such  want  of  care  and  the  injury.  Salem- 
Bedford  Stonfe  Co.  V.  O'Brien,  12  Ind.  Aw>. 
217,  40  N.  B.  430.  The  facts  specially  found 
show  that  the  decedent  did  not  use  ordinary 
care,  and  that  her  failure  to  do  so  was  the 
proximate  cause  of  the  accident  A  person 
must  use  his  own  faculties  so  as  to  avoid 
danger,  if  he  can  reasonably  avoid  It;  and 
the  failure  to  do  so,  if  It  contributes  proxi- 
mately to  his  injury,  will  prevent  a  recov- 
ery for  resulting  injuries.  Salem-Bedford 
Stone  Co.  v.  O'Brien,  supra.  It  Is  needless 
to  multiply  authorities  it(  support  of  the 
rules  of  law  we  have  been  considering.  As 
the  answers  to  Interrogatories  show  that  the 
decedent  was  guilty  of  contributory  n^li- 
gence,  th^  are  in  irreconcilable  conflict  with 
the  general  verdict  on  that  Issue,  and  benoe 
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the  xeneral  reraict  mnst  rleld  to  the  more 
potent  force  ot  the  facta  spedaUy  fonnd. 

Judgment  reTersed,  and  tbe  trial  conrt  li 
directed  to  nistaln  appellant's  motion  for 
lodgment  on  the  answera  to  Interrogatories. 


INDIANAPOLIS  ST.  RT.  CO.  T.  SLIFEIB. 

(No.  4.8T7.)i 

(Aiipellate  Court  of  Indiana,  Division  No.  2. 
Jan.  4,  1905.) 

BTBXR  CABS— COIXISIOR  WFTH  TKAK— NXOU- 
GSNCS — PI.BADINO  AND  PBOOF  —  CONTBIBIT- 
TOBT  HCOU'OBNCK— FAILUBB  TO  BBS  CAB— 
DBIVINO  OR    LBrr-HAMO   SIDE   or   BTBKET. 

1.  A  complaint  for  injory  from  the  negligence 
of  defendant's  employes  need  not  in  terms  aver 

nwere  acting  in  the  line  of  their  duty,  but 
enough  to  aver  that  defendant,  by  its 
agents,  etc..  negligentiv  operated  the  street  car 
by  collision  with  which  plaintiff  was  injured. 

Z  Though  the  complaint  allege  various  acta 
of  negligence,  they  need  not  ail  b«  proved  to 
make  defendant  liable. 

8.  One  driving  on  the  left-band  side  of  the 
Btteet  because  the  right-hand  side  was  in  such 
condition  as  to  render  it  impracticable  or  un- 
safe to  travel  thereon  does  not  violate  an  ordi- 
nance requiring  drivers  "to  keep  as  nearly  as 
practicable  to  tbe  right  of  such  street." 

4.  Plaintiff,  while  driving  on  a  daric,  foggy 
night,  with  a  companion,  like  himself,  of  mature 
age,  and  in  possession  of  his  faculties,  with 
the  wbeeb  on  one  side  of  the  wagon  within 
tbe  street  car  tracks,  though  there  was  plenty 
of  room  outside  the  tracks,  was  struck  at  a 
point,  where  there  was  no  obstruction  to  the 
view  for  600  feet,  by  a  street  car  lighted  by 
electricity  coming  from  the  opposite  direction. 
Tbe  car  was  not  seen  by  them  till  just  before 
it  strudt  the  wagon.  Held,  there  was  contribu- 
tory negligence  barring  recovery. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; Vinson  Carter,  Judge. 

Action  by  Isaac  Slifer  against  tbe  Indian- 
apolis Street  Railway  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Reversed. 

F.  Winter  and  W.  H.  Latta,  for  appellant 
R.  F.  Stuart  and  P.  W.  Bartholomew,  tor  ap- 
pellee. 


ROBT,  J.  Bait  to  recover  damages  for  pei^ 
sonal  injury;  complaint  In  one  paragraph; 
answer  of  general  denial;  trial  by  Jury;  ver- 
dict for  $1,000  w^th  gnawers  to  interrogato- 
ries; motion  for  judgment  on  answers  to  in- 
terrogatories notwithstanding  tbe  general 
▼erdlct  overraled;  motion  for  a  new  trial 
overruled;   judgment  on  verdict. 

Tbe  first  assignment  of  error  Is  that  the 
complaint  does  not  state  sufficient  facts  to 
constitute  a  cause  of  action.  The  point 
made  In  support  of  the  assignment  is  that 
the  complaint  does  not  contain  a  specific 
averment  that  tbe  defendant's  employfis, 
who  are  alleged  to  bave  negligently  operated 
the  street  car  by  a  collision  wltb  which  ap- 
peUee  was  injured,  were  acting  In  the  line 
ot  their  duty.    It  is  not  necessary  that  such 
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averment  should  be,  in  terms,  made.  Green- 
field Ry.  Co.  V.  Derry  (this  term,  Oct  7th)  71 
N.  E.  912.  It  la  averred  that  the  defendant 
by  its  agents,  etc,  negligently,  etc.,  which  is 
sufficient  after  judgment  as  It  would  be 
against  a  demurrer. 

Various  acts  of  negligence  were  alleged  in 
the  complaint  The  court  Instructed  tbe  jury  ' 
that  if  it  found  from  the  evidence  that  ap- 
pellant was  negligent  In  mnnlng  the  car  at 
the  rate  of  20  miles  an  hour,  or  in  falling  to 
sound  a  gong  or  bell  on  the  car  for  the  pur- 
pose of  giving  warning  to  travelers  of  its 
approach,  or  In  failing  to  have  a  lighted  head- 
light on  the  car,  it  would  be  warranted  In 
finding  actionable  negligence  upon  its  part 
Tb?  contention  is  that  the  Instruction  was 
outside  tbe  issue  in  that  tbe  duty  of  appellee 
was  to  prove  that  one  of  the  acts  of  negli- 
gence complained  of  produced  injury  "acting 
conjointly  with  the  others."  If  it  took  all  the 
acts  averred  to  make  a  charge  of  actionable 
negligence,  then  the  point  would  be  well  tak- 
en; but  In  a  civil  suit  it  is  only  necessary 
to  prove  so  many  of  the  facts  alleged  as  con- 
stitute a  cause  of  action,  and  the  liability  of 
the  appellant  npon  proof  of  negligence  in 
one  respect  Indicated  by  the  instruction  in 
no  wise  depends  upon  proof  of  the  others  or 
either  of  tbem.  Tbe  instruction  was  correct 
Long  v,  Doxey,  60  tod.  386;  Shea  ▼.  City  of 
Muncle,  148  Ind.  1&-64,  46  N.  B.  138. 

An  ordinance  of  tbe  city  of  Indianapolis 
was  introduced  In  evidence.  The  first  section 
thereof  was  in  terms  as  follows:  "Section  1. 
Be  it  ordained  by  tbe  common  council  of  the 
city  of  Indianapolis,  Indiana,  that  it  sh.ill  be 
unlawful  for  all  riders  and  drivers  of  vehi- 
cles, whether  such  vehicles  are  drawn  or 
propelled  by  animal  or  other  power,  to  ride 
or  drive  on,  over  and  along  the  middle,  or  on, 
over  and  along  tbe  left  side  of  any  street  in 
the  city  of  Indianapolis,  except  in  the  neces- 
sary act  of  crossing  tbe  same,  or  of  passing 
a  vehicle  going  in  the  same  direction,  and 
all  such  riders  and  drivers  shall  keep  as 
nearly  as  practicable  to  tbe  right  of  such 
street  but  the  provisions  of  this  section  shall 
not  apply  to  street  railways."  Tbe  court 
Instructed  the  jury  that  if  it  found  such  or- 
dinance to  bave  been  in  force  at  the  time 
of  tbe  accident  appellee  was  traveling  upon 
tbe  left-band  side  of  the  street  In  ylolatiou 
thereof,  then  be  would  be  guilty  of  such  con- 
tributory negligence  as  would  bar  his  recov- 
ery for  damages  received  while  thus  violating 
such  ordinance,  and  received  in  consequence 
of  such  violation,  unless  it  should  also  find 
that  the  right-hand  side  of  tbe  street  was  in 
such  condition  as  to  render  It  impracticable 
or  unsafe  to  travel  thereon,  in  which  case  he 
would  not  be  chargeable  with  negligence 
solely  because  be  was  traveling  on  tbe  left- 
band  side  of  tbe  street  The  ordinance  re- 
quired drivers  of  vehicles  "to  keep  as  nearly 
as  practicable  to  the  right  of  such  street" 
If  appellee  did  this,  there  was  no  riolatioo 
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w  neuter  ne  aia  it  or  noi  was,  onaer  lae  evi- 
dence, a  question  of  fact 

One  reason  given  for  a  new  trial  was  that 
ttie  verdict  of  the  Jury  is  not  sustained  by 
sufficient  evidence,  which,  together  with  the 
refusal  of  the  court  to  give  a  peremptory  in- 
struction, required  a  consideration  of  the 
evidence.  In  the  following  summary  ap- 
pellee Is  given  the  benefit  of  the  general 
verdict  and  the  statement  favorable  to  Iilm 
where  there  Is  conflict  On  the  5th  day  of 
July,  1902,  accompanied  by  a  man  named 
Harris,  at  11  o'clock  p.  m^  appellee  drove  a 
horse  hitched  to  a  spring  wagon  on  Shelby 
street  lu  the  city  of  Indianapolis,  north  from 
Sutherland  avenue,  keeping  on  the  east  and 
right-hand  side  of  the  street  a  short  distance, 
and  then  crossing  to  the  west  and  left-hand 
side  thereof,  two  wheels  running  inside  ap- 
pellant's street  railway  tracks,  until  he  was 
struck  by  a  south-bound  car,  receiving  inlu- 
riea  of  which  he  complains.  Shelby  street 
was  not  at  that  place  a  paved  street  Ap- 
pellant was  extending  its  double  track  over 
the  same,  and  had  excavated  large  portions 
of  the  street  There  is  a  conflict  as  to 
whether  the  east  side  of  the  street  was  occu- 
pied by  piles  of  dirt  and  oth<irwise  obstruct^ 
ed.  There  Is  no  conflict  as  to  the  fact  that 
it  had  been  recently  filled'  in  with  fresh  dirt 
which  was  at  the  time  soft  and  wet  .Appel- 
lee crossed  to  the  west  side  of  the  street  on 
account  of  the  condition  of  the  driveway  on 
the  right  hand.  Shelby  street  was  straight 
There  was  no  obstruction  to  cut  oCf  appellee's 
view  for  500  feet  at  least  The  car  was  a 
summer  car,  lighted  by  electricity,  and  made 
a  noise  which  could  be  heard  for  some  dis- 
tance. There  was  a  switch  engine  operating 
in  the  vicinity,  and  an  electric  street  lamp 
at  the  intersection  of  Raymond  street  Said 
lamp  hung  over  the  east  track,  and  was  dis- 
tant about  one  block  from  the  point  of  colll- 


ana  lue  euro  on  ine  weai  siue  ul  luc  buvci 
along  which  appellee  was  traveling  varied 
slightly,  but  approximated  11  feet  There 
are  references  in  the  evidence  to  the  gattn 
next  to  the  sidewalk,  but  its  extent  does  not 
plainly  appear.  Appellee  and  his  companion 
were  both  of  mature  years,  and  In  poasession 
of  their  facilities.  Harris  was  familiar  with 
the  street  but  appellee  was  not  Appellee 
gave  his  attention  to  his  horse  and  the  road, 
and  told  Harris  to  watch  for  a  car,  which  be 
says  he  did.  Harris  did  not  see  the  approach- 
ing car  until  it  was  within  20  feet  of  him. 
It  was  a  dark,  foggy  night  His  explanation 
of  Ills  failing  to  see  the  car  was  tliat  the 
electric  light  at  Raymond  street  "dazzled" 
him.  Apimllee  did  not  see  the  car  until  about 
the  time  it  struck  the  vehicle.  The  car  was 
running  at  from  25  to  80  miles  an  hour.  A 
passenger  sitting  on  the  third  seat  from  the 
front  testified  that  the  conductor  first  saw 
the  vehicle  ahead,  and  shouted  a  warning  to 
the  motorman,  who  was  at  the  time  adjust- 
ing his  glove,  or  otherwise  similariy  engaged. 
It  was  then  too  late  to  avoid  collision.  The 
car  ran  about  10  feet  after  the  collision.  Nei- 
ther motorman  nor  conductor  were  witnesses 
at  the  trial. 

The  failure  of  appellee  and  his  companion 
to  see  the  approaching  car  under  the  circum- 
stances existing  does  not  accord  with  the 
exercise  of  any  vigilance  on  their  part  Had 
tlie  car  been  discovered  and  the  appellee  yet 
been  unable  to  leave  the  track,  on  account  of 
its  rapid  approach,  in  time  to  escape  the 
collision,  a  different  question  would  t>e  pre- 
sented; but  he  wholly  failed  to  see  it,  or,  so 
far  as  the  evidence  shows,  to  look  for  it 
His  attention  was  only  secured  when  it 
struck  him.  The  inference  deducible  from 
such  facts  is  one  with  regard  to  which  ordi- 
narily reasonable  men  ought  not  to  differ. 
The  judgment  will  therefore  be  reversed. 


(m  111.  sas) 

QLOS  T.  STERN  * 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

TAXATIOR  —  TAX  DBEDB  —  OASOKIiATIDN  —  DB- 
SCRIFTION  OF  DEED— 0OPU8  0»  BKCOBD — 
CEBTIFICATIOK— SUITICIltNOT — COSTa— APPOB- 
TIONMBNT— APPBAXr— Btnr  IMVOLVING  FEEK- 
HOI.D. 

1.  Where,  in  a  suit  to  cancel  a  tax-sale  cer- 
tificate, and  to  set  aside  any  tax  deed  that 
might  have  been  issued  thereon,  as  a  cloud  on 
plaintiff's  title,  defendant  claimed  title  under 
arch  a  deed,  and  the  decree  ordered  the  deed 
canceled,  a  freehold  was  inyolyed,  so  that,  the 
Supreme  Court  had  jurisdiction  of  an  appeal. 

2.  Where  a  bill  prayed  the  cancellation  of  a 
tax-sale  certificate  and  a  deed  issued  thereon, 
and  no  objection  was  made  for  multifariousness, 
error,  if  any,  in  canceling  the  certificate  as  well 
as  the  deed,  was  harmless. 

S.  In  a  suit  to  cancel  a  tax  deed,  a  descrip- 
tion of  the  deed  as  being,  based  on  a  certain 
specifically  described  tax-sale  certificate  ia  suffi- 
ciently definite. 

4.  Where  plaintiff-  in  a  suit  to  cancel  a  tax 
deed  tendered  to  defendant  all  he  was  entitled 
to  receive,  which  defendant  refused,  defendant 
was  properly  charged  with  all  the  costs  made 
Decessary  by  such  refusal. 

5.  In  a  suit  to  cancel  a  tax  deed,  a  county 
clerk's  certificate  to  copies  of  records  that  "the 
foiegiring  is  a  true  copy,  in  so  far  as  said  record 
relates  to  the  premises  described,"  is  sufficient. 

Appeal  from  Circuit  Court,  Cook  County; 
M.  V.  Tuley,  Judge. 

Action  by  Harris  Stern  against  Jacob  Qloa. 
From  a  judgment  for  plaintlfC,  defendant  ap- 
peals.   Affirmed. 

Harris  Stem  on  the  9th  day  of  July,  1903, 
filed  a  bill  In  cbancery  in  tbe- circuit  court 
of  Cook  county  against  Jacob  GIos  to  set 
aside,  as  a  cloud  upon  bis  title  to  lot  6,  In 
block  2,  in  Bralnard  &  Kvans'  Addition  to 
the  city  of  Chicago,  a  tax-sale  certificate 
based  upon  a  tax  sale  made  in  the  year  1900 
tor  a  delinquent  special  assessment  upon 
said  lot  falling  due  in  the  year  1899;  also  to 
cancel  any  tax  deed  whlcb  may  have  been 
Issued  at  the  time  of -the  filing  of  the  bill 
upon  said  tax-sale  certificate.  The  bill  aver- 
red that  complainant  was  the  owner  of  said 
premises  In  fee,  and  was  In  possession  there- 
of, and  that  said  tax-sale  certificate  was  void 
by  reason  of  the  failure  of  Glos  to  comply 
•with  the  requirements  of  the  statute  author- 
izing the  same  to  Issue — specifying  wherein 
— and  prayed  that  tbe  tax-sale  certlflcate, 
and  any  tax  deed  that  may  have  been  issued 
thereon,  might  be  set  aside  as  a  cloud  upon 
his  title.  The  bill  made  any  unknown  own- 
ers of  said  tax-sale  certlflcate,  claiming  any 
Interest  in  tbe  premises  through  said  cer- 
tificate or  any  unrecorded  deed  issued  there- 
on, parties  defendant,  and  prayed  tbe  same 
relief  as  against  said  unknown  owners  as 
veas  prayed  against  Jacob  Glos.  Jacob  Glos 
appeared  and  filed  an  answer,  in  which  be 
averred  title  in  himself  and  Emma  J.  Glos 
by  virtue  of  said  tax-sale  certificate  and  a 
tax  deed  issued  thereon.  The  appellee  then 
tendered  to  Jacob  Glos,  in  open  court,  tbe 
amonnt  6t  the  tax  saTe,  Interest,  penalty, 

*R«iiearlns  denied  February  a,  WS. 
72  N.E.— 67 


and  costs,  wnlcn  was  refused  by  blm,  and 
the  amount  tendered  was  deposited  in  court. 
The  case  was  thereupon  referred  to  a  master 
In  cbancery.  The  evidence  In  support  of  tbe 
bill  was  taken,  and  a  report  was  filed  by  the 
master,  wherein  he  found  the  material  al- 
legations of  tbe  bill  to  be  true;  and  a  decree 
was  entered  In  accordance  with  tbe  prayer 
of  the  bill,  and  the  costs  were  apportioned 
between  the  appellant  and  appellee,  and 
Jacob  Glos  has  prosecuted  an  appeal  to  tbia 
conrt 

Jacob  Glos  (John  R.  O'Connor,  of  counsel), 
for  appellant  William  A.  Adams,  for  ap- 
pellee. 

HAND,  J.  (after  stating  tbe  facts).  Tbe 
contention  is  made  by  appellee  that  tbe  case 
should  have  gone  to  tbe  Appellate  Court,  as 
It  is  said  no  freehold  is  involved.  The  period 
of  redemption  bad  expired  at  the  time  the 
bill  was  filed,  and  appellant  averred  in  his 
answer  that  be  and  Emma  J.  Glos  claimed 
title  to  said  premises  by  virtue  of  a  tax  sale 
thereof  aud  a  deed  Issued  thereunder,  and 
tbe  decree  ordered  said  tax-sale  certificate 
and  any  deed  issued  thereon,  so  far  as  it  re- 
lated to  tbe  property  In  question,  canceled 
and  set  aside.  This  case  dltCers  from  the 
case  of  Gage  v.  Busse,  94  111.  590,  relied  upon 
by  appellee.  In  this:  In  that  case  no  claim 
was  made  that  a  deed  bad  been  Issued  upon 
the  tax-sale  certificate,  and  the  sole  effect  of 
tbe  decree  rendered  in  that  case  was  to  can- 
cel tbe  tax-sale  certificate^  We  are  of  the 
opinion  a  freehold  is  involved,  and  that  the 
case  was  properly  brought  to  this  court 

Tbe  appellant  contends  that  at  the  time 
the  bill  was  filed  the  time  of  redemption  bad 
expired,  and  a  deed  had  been  made  to  the 
appellant  and  that  said  tax-sale  certlflcate 
had  thereby  become  Inoperative^  and  that  a 
bill  in  cbancery  will  not  lie  to  set  aside  and 
cancel  a  tax-sale  certificate  after  a  deed  -has 
been  Issued  thereon.  The  bill  was  not  filed 
alone  to  cancel  tbe  tax-sale  certificate,  but 
also  to  cancel  any  tax  deed  which  might 
have  been  Issued,  based  thereon.  The  bill 
was  not  attacked  as  being  multifarious,  and, 
tbe  appellant  having  admitted  in  his  an- 
swer that  be  and  Ehnma  J.  Glos  claimed  title 
to  said  premises  by  a  tax  deed  based  upon 
said  tax-sale  certificate,  he  Is  not  now  in 
a  position  to  complain  that  tbe  tax  deed  by 
which  he  claims  to  hold  said  premises,  attd 
which  is  based  upon  a  void  tax-sale  certifi- 
cate, has  been  set  aside,  by  reason  of  the 
fact  that  tbe  decree  also  cancels  tbe  tax-sale 
certificate.  If  it  was  error  to  cancel  the  tnx- 
sale  certificate  because  a  deed  bad  been  is- 
sued thereon,  the  error  was  harmless,  and 
the  cause  should  not  be  reversed  for  that  rea- 
son, as  tbe  tax  deed  was  properly  canceled. 

It  is  further  contended  that  tbe  bill  does 
not  sufficiently  describe  the  deed  sought  to 
be  set  aside.  Tbe  deed  is  described  as  a 
deed  based  upon  a  certain  tax-sale  cei-tifl- 
cate,     which     was    specifically     described. 


upon  said  tax-sale  certiflcate. 

It  Is  next  contended  that  tbe  court  erred 
In  requiring  tbc  appellant  to  pay  a  portion 
of  tbe  costs.  We  think  the  court  did  not  err 
In  apportioning  tbe  costs  in  this  case.  When 
tbe  case  was  at  Issue  tbe  appellee  offerM  to 
pay  to  the  appellant  all  be  was  entitled  to 
receive,  which  be  refused  to  accept.  A  refer- 
ence to  tbe  master  by  reason  of  such  refusal, 
and  the  subsequent  steps  in  the  case,  were 
made  necessary,  and  there  was  no  injustice 
to  the  appellant  in  requiring  him  to  pay  all 
costs  occasloued  by  his  wrongful  conduct. 
Gage  V.  Du  Puy,  137  III.  652,  24  N.  E.  641. 

The  contention  of  the  appellant  that  tbe 
certlflcates  of  the  county  clerk  to  the  certified 
copies  of  tbe  Judgment  record  and  other  rec- 
ords ottered  In  evidence  were  Insufficient  is 
without  force.  Tbe  form  of  the  certlflcates 
was  "that  the  foregoing  Is  a  true  copy, 
*  •  *  In  so  far  as  said  record  relates  to 
tbe  premises  described  in  the  foregoing 
copy."  If  tbe  last  clauses  of  tbe  certificates, 
which  are  those  to  which  objection  is  made, 
were  omitted,  the  certificates  would  be  un- 
true, unless  the  clerk  incorporated  into  the 
copies  of  said  records  a  description  of  all 
tbe  property  similarly  situated  to  the  prop- 
erty in  question,  located  In  Oook  county. 
This  tbe  law  did  not  require.  We  find  no 
/everslble  error  In  this  record.  Tbe  decree  of 
tiie  circuit  court  wlH  therefore  be  affirmed. 

Decree  affirmed. 


(213  III.  832) 

SHARP  V.  SHARP  et  al.» 
(Supreme  Conrt  of  Illinois.     Dec.  22,  1904.) 

WHiS— CONTESl^-TIME   OK  FTLINO— STATtJTlCS— 
CONSTRUCTION— BETBOACTIVE  APPLI- 
CATION—REASONABLENESS. 

1.  A  bill  in  chancery  to  contest  a  will  and  to 
set  aside  the  probate  thereof,  can  be  maintained 
only  by  virtue  of  the  proviso  to  section  7  of 
the  statute  of  wills  (2  Starr  &  C.  Ann.  SL  1885 
[1st  Ed.]  p.  2470),  expressly  allowing  the  same, 
and  not  by  virtue  of  any  mherent  jurisdiction 
in  courts  of  equity. 

2.  The  act  of  1895  (Laws  1895,  p.  327),  al- 
lowing two  years  for  filing  a  bill  to  contest  a 
will,  conferred  no  vested  right  such  as  to  pre- 
clude the  legislature  from  totally  abolishing  the 
remedy  there  provided  for. 

3.  Laws  1003,  p.  355,  limiting  the  time  in 
which  a  bill  to  contest  a  will  may  be  filed  to  a 
period  of  one  year  from  the  probate  thereof, 
and  thus  amending  the  act  of  1895,  which  al- 
lowed two  years  for  such  purpose^  Is  retroactive 
In  operation,  and  applies  to  suits  brought  to 
contest  wills  probated  prior  to  its  passage. 

4.  Laws  1903,  p.  355,  amending  the  act  of 
1895  by  limiting  the  period  within  which  a  bill 
may  be  filed  to  contest  a  will  to  one  year,  which 
was  passed  April  11,  1903,  and  went  into  effect 
July  1,  1903,  is  not,  though  applied  retroactive- 
ly, 80  as  to  cover  the  case  of  a  contestant  of  a 
will  probated  in  February,  1902,  who  brought 
suit  in  January,  1904,  void  for  unreasonable- 
ness. 

Appeal  from  Circuit  Court,  Bureau  Coun- 
ty;  R.  M.  Skinner,  Judge. 

*R«beariiig  denied  February  8,  UOg. 
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bill,  plaintiff  appeals.    Affirmed. 

This  was  a  bill  in  chancery  filed  on  tbe 
9th  day  of  January,  1904,  in  the  drcnit 
court  of  Bureau  covmty,  by  the  appellant, 
against  tbe  appellees,  to  set  aside  tbe  will 
and  the  probate  thereof,  of  Robert  Sharp, 
deceased,  on  tbe  ground  of  mental  inca- 
pacity and  undue  influence.  Tbe  bill  al- 
leged that  Robert  Sharp  executed  said  will 
on  .the  4tb  day  of  January,  1902;  tbat  be 
died  on  the  13tta  day  of  the  same  month; 
that  the  will  was  admitted  to  probate  on  the 
24th  day  of  February,  1902;  that  be  left,  him 
surviving,  tbe  complainant  and  Robert  Pearl 
Sharp  and  Martha  Sharp,  bis  cbildren  and 
sole  heirs  at  law;  tbat  by  tbe  terms  of  the 
will  be  gave  to  tbe  complainant  $5,  to  Mar- 
tha Sharp  the  use  of  tbe  remainder  of  his 
estate  during  her  natural  life,  and  upon  her 
death  the  fee  thereof  to  Robert  Pearl  Sharp ; 
that  be  nominated  John  E.  Pldcering  exec- 
utor of  his  will,  who  qualified  as  such,  and 
tbat  Martba  Sharp  died  unmarried  and  with- 
out issue  on  December  4,  1902;  alao  the 
m^ital  Incapacity  of  the  testator,  and  tbat 
tbe  execution  of  tbe  will  was  brought  about 
by  the  undue  Influence  of  Robert  Pearl  Sharp 
and  Martba  Sharp.  A  demurrer  was  intei^ 
posed  to  tbe  bill  on  tbe  ground  that  it  was 
filed  more  than  one  year  after  tbe  probate 
thereof,  and  for  that  reason  it  appeared  from 
the  face  of  the  bill  tbat  tbe  court  was  with- 
out jurisdiction  to  bear  and  determine  tbe 
case.  Tbe  demurrer  was  sustained,  and  the 
bill  dismissed,  and,  the  testator  having  died 
seised  of  real  estate  the  title  to  which  was 
disposed  of  by  said  will,  an  appeal  bas  been 
prosecuted  by  the  complainant  direct  to  this 
court 

Charles  F.  Davies  (Sol  Rosenblatt  of  coun- 
sel), for  appellant  Watts  A.  Johnson,  for 
appellees. 

HAND,  J.  (after  stating  tbe  facts).  Tbe 
bill  was  filed  1  year,  10  months,  and  16  days 
after  tbe  will  was  admitted  to  probate,  and 
the  sole  question  presen'ted  to  this  conrt  for 
determination  is,  was  the  bill  filed  in  time? 
It  has  been  repeatedly  held  by  this  court 
tbat  a  bill  in  chancery  to  contest  a  will  and 
to  set  aside  the  probate  thereof  can  only  be 
maintained  in  this  state  by  virtue  of  the 
proviso  to  section  7  of  tbe  statute  of  wills  (2 
Starr  &  a  Ann.  St  1885  [1st  Ed.]  p.  2470). 
Luther  v.  Luther,  122  III.  558,  13  N.  B.  166: 
Wheeler  v.  Wheeler,  134  111.  522,  25  N.  E. 
588,  10  L.  R.  A.  613 ;  Slnnet  v.  Bowman,  151 
111.  146,  87  N.  E.  885;  Jele  v.  Lemberger,  163 
111.  338,  45  N.  E.  279 ;  Keister  ▼.  Keister.  178 
111.  108,  52  N.  B.  046.  In  Chicago  Title  ft 
Trust  Co.  T.  Brown,  188  111.  42,  55  N.  E. 
632,  47  L.  R.  A  798,  on  page  49,  183  III,  page 
635,  65  N.  E.,  47  L.  R.  A  79a  it  was  said: 
"Courts  of  equity  In  this  state  have  no  ju- 
risdiction to  contest  a  will  or  impeach  a 
Judgment  of  probate  except  such  juriadlction 
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as  has  been  conferred  by  tbe  statnte.  In- 
deed, tbe  statute  conferring  Jurisdiction  is 
the  only  source  of  power  Intrnsted  to  a  court 
of  equity  in  this  state.  Luther  t.  Lutber, 
122  111.  55S,  13  N.  E.  166;  2  Freeman  on 
Judgments,  S|  484a,  608.  Such  being  the  case, 
a  court  of  equity  can  only  entertain  a  bill  in 
tbe  mode  and  within  tbe  time  prescribed  by 
the  statute." 

The  proviso  above  referred  to,  aa  It  exist- 
ed  in  the  act  of  1872  (Laws  1871-72,  p.  777), 
read  as  follows :  "Provided,  however,  that  If 
any  person  interested  Bball,  within  three 
years  after  tbe  probate  of  any  such  will, 
testament  or  codicil,  In  tbe  county  court  as 
aforesaid,  appear,  and  by  bis  or  her  bill  In 
chaixKry,  contest  the  validity  of  the  same, 
an  issue  at  law  shall  be  made  up,  whether 
the  writing  produced  be  tbe  will  of  the  tes- 
tator or  testatrix  or  not;  which  shall  be 
tried  by  a  Jury  in  tbe  circuit  court  of  the 
county  wherein  such  will,  testament  or  cod- 
icil sball  have  been  proven  and  recorded  as 
aforesaid,  according  to  tbe  practice  in  courts 
of  chancery  In  similar  cases ;  but  if  no  such 
person  shall  appear  within  the  time  afore- 
said, tbe  probate  as  aforesaid  shall  be  for- 
ever binding  and  conclusive  on  all  the  par- 
ties concerned,  saving  to  infants,  femes 
covert,  persons  absent  from  the  state,  or 
non  compos  mentis,  tbe  like  period  after  the 
removal  of  their  cespective  disabilities."  2 
Starr  ft  O.  Ann.  St  1885  (Ist  Eld.)  p.  2470. 
By  an  amendment  passed  in  1895  (Laws  1893, 
p.  827)  tbe  time  allowed  for  filing  a  bill  to 
contest  a  will  and  the  probate  thereof  was 
reduced  to  two  years,  and  the  words  "femes 
covert,  persons  absent  from  the  state,"  were 
omitted  from  tbe  saving  clause  of  said  pro- 
visa  By  a  further  amendment,  which  was 
approved  on  May  15,  1903  (Laws  1903,  p. 
855),  and  went  into  force  on  July  1,  1903, 
the  time  in  which  such  a  bill  might  be  filed 
was  limited  to  a  period  of  one.  year  from 
the  time  of  the  probate  of  tbe  will.  Laws 
1903,  p.  356. 

In  Spaulding  t.  White,  178  111.  127,  60  N. 
B.  224^  and  Storrs  v.  St  Luke's  Hospital, 
180  111.  368,  54  N.  E.  185,  72  Am.  St  Rep.  211. 
it  was  held  that  the  act  in  force  at  the  time 
the  bill  was  filed,  and  not  the  act  in  force 
at  tbe  time  tbe  will  was  admitted  to  pro- 
bate, governed  the  time  within  which  a  bill 
to  contest  a  will  and  the  probate  thereof 
must  be  filed.  The  basis  of  these  decisions  is 
that  the  proviso  in  said  section  7  is  not  a 
limitation  law,  but  a  law  conferring  Jurisdic- 
tion and  fixing  tbe  time  within  which  it  may 
be  exercised.  In  Spaulding  v.  White,  173  III., 
on  page  130,  50  N.  E.  224,  it  was  said :  "There 
Is  a  material  distinction  between  a  statute 
conferring  Jurisdiction  and  fixing  a  time 
within  which  it  may  be  exercised,  and  a 
statute  of  limitations.  Tbe  seventb  section, 
as  it  stood  before  this  amendment  conferred 
Jurisdiction  on  a  court  of  chancery  to  enter- 
tain a  bill  to  contest  a  will.  The  act  as  it 
•tood  prior  to  the  amendment  gave  no  vested 


right  to  any  one  Interested,  who  desired  to 
contest  a  will,  to  have  the  full  term  so  fixed 
within  which  a  court  should  entertain  Juris- 
diction. By  the  general  Jurisdiction  of  courts 
of  equity  a  bill  will  not  lie  to  set  aside  a 
will  or  Its  probate  independently  of  statutes 
enacted  conferring  such  Jurisdiction.  The 
power  to  entertain  a  bill  for  that  purpose  is 
derhred  exclusively  from  the  statute,  and  tbe 
Jurisdiction  can  be  exercised  only  In  the 
manner  and  under  tbe  limitations  prescrib- 
ed by  tbe  statute.  Tbe  time  witliin  which 
such  bill  may  be  filed,  under  tbe  statute,  by 
any  person  interested,  is  not  a  limitation 
law.  Luther  v.  Luther,  122  111.  658,  13  N. 
B.  166;  Wheeler  v.-  Wheeler,  134  111.  522,  25 
N.  E.  588, 10  L.  B.  A.  613;  Jele  v.  Lemberger, 
163  111.  338,  45  N.  B.  279.  The  statute  in 
force  at  the  time  of  the  filing  of  the  bill  is 
tbe  statute  which  confers  Jurisdiction  on 
the  court  to  entertain  a  bill  to  contest  the 
validity  of  the  will,  and  must  govern." 

It  is  contended  by  the  appellant  If  it  be 
held  that  the  amendment  of  1903  applies  to 
this  case,  then  she  will  be  deprived  entirely 
of  tbe  right  to  file  a  bill  to  contest  said  will. 
If  this  contention  be  conceded  to  be  correct, 
that  would  be  no  reason  why  tbe  amend- 
ment of  1903  should  not  apply  to  a  bill  to 
contest  a  will  filed  after  the  passage  of  said 
amendment  Tbe  appellant  bad  no  vested 
right  in  tbe  statute  of  1895,  and  tbe  legis- 
lature could  have,  had  it  seen  fit  entirely 
abrogated  said  proviso,  and  thereby  swept 
away  tbe  entire  remedy  provided  for  by  said 
proviso.  Dobbins  v.  First  Mat  Bank,  112  111. 
553;  People  v.  Binns,  192  111.  68,  61  N.  E. 
376.  In  the  Binns  Case,  on  page  71,-192 
111.,  page  377,  61  N.  E..  it  was  said :  "There 
is  no  vested  right  in  a  public  law  which  is 
not  in  tbe  nature  of  a  private  grant  'How- 
ever beneficial  ;an  act  of  tbe  legislature  may 
happen  to  be  to  a  particular  person,  or  how- 
ever injuriously  its  repeal  may  aSect  blm, 
the  legislature  would  clearly  have  the  right 
to  abrogate  it'  Dobbins  v.  First  Nat  Bank. 
112  111.  553." 

It  is  also  contended  that  the  amendment  of 
1903  should  be  given  a  prospective  and  not 
a  retroactive  application.  In  Spaulding  v. 
White,  supra,  and  Storrs  v.  St  Luke's  Hos- 
pital, supra,  tbe  act  of  1895  was  given  a 
retroactive  operation ;  that  is,  it  was  held 
to  apply  to  all  bills  filed  to  contest  wills,  or 
the  probate  thereof,  after  its  passage,  al- 
though the  wills  sought  to  be  contested  wae 
admitted  to  probate  prior  to  its  passage. 
Tbe  terms  of  tbe  act  of  1903  are  Identical 
with  tbe  act  of  1895,  except  the  time  in 
which  the  bill  may  be  filed  is  fixed  by  tbe 
act  of  1903  at  one  instead  of  two  years,  as  it 
was  by  tbe  act  of  1895.  To  hold  the  act  of 
1903  should  be  given  a  prospective  appUca< 
tiou  only  would  be  to  overrule  those  cases, 
which  we  are  not  disposed  to  do. 

The  appellant  had  from  February  24,  1902, 
to  July  1,  1903,  in  which  to  file  her  bill,  and 
from  April  11, 1903,  to  July  1, 1903.  after  tbe 
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amendment  of  1903  had  been  passed  by  the 
leglalature  and  before  It  went  into  effect 
As  sbe  bad  no  Tested  right  in  the  two  years 
provided  for  by  the  act  of  1895,  and  was 
boond  to  talce  notice  that  the  leglslatuie  at 
any  time  had  the  right  to  change  the  time 
provided  for  by  the  act  of  1895  in  which  a 
bill  might  be  filed  or  to  entirely  abrogate 
sach  right,  there  Is  no  force  in  the  conten- 
tion that  the  amendment  of  1903  should  be 
held  void  as  being  unreasonable.  Neither  is 
a  different  role  of  practice  laid  down  by  the 
legislature  to  be  applied  to  the  appellant 
from  that  which  must  be  applied  by  the 
courts  to  all  persons  siipilarly  situated  to 
her,  who  may  desire  to  file  a  bill  to  contest  a 
will,  and  the  probata  thereof,  subsequent  to 
the  passage  of  the  amendment  of  1903. 

We  are  of  the  opinion  the  act  of  1903, 
which  was  in  force  at  the  time  the  bill  was 
filed.  Is  the  statute  that  fixes  the  time,  after 
the  probate  of  the  will,  within  which  the 
complainant's  bill  was  required  to  be  filed, 
and  that  the  circuit  court  did  not  err  In  sus- 
taining a  demurrer  to -said  bill.  The  decree 
of  th6  circuit  court  will  be  affirmed. 

Decree  afSrmed. 

cm  ni.  841) 

SPRING  VALLEY  COAL  CO.  v.  BUZIS.* 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

XASTEB  AND  SERVANT— FEBSOHAI.  INJUSIES — 
TMAIi— QXJESTIONS  rOB  JUBT— EVIDENCE— BE- 
lAASE  —  VAUDtTT— FBAUD — ^ACTION  AT  LAW 
— APPEAI» 

1.  Where,  In  an  action  by  a  miner  against  a 
coal  mining;  company  for  injuries,  the  evidence 
tended  to  abow  that  defendant's  engineer,  whose 
duty  it  was  to  raise  and  lower  the  cages  or 
elevators,  pnt  a  cage  in  which  plaintiff  and  oth- 
ers were  descending  in  rapid  and  dangerous  mo- 
tion, and  permitted  it  to  strilce  the  bottom  of 
the  shaft  with  great  force  and  violence,  injuring 
plaintiff  and  others,  the  qaestioa  of  negligence 
was  for  the  jury. 

2.  It  was  competent  to  show,  in  an  action  at 
law,  that  the  execution  of  a  release  was  obtain- 
ed by  fraud,  and  was  therefore  void,  and  it 
was  not  necessary  to  return  the  consideration, 
or  go  into  equity  to  cancel  the  Instrument. 

3.  Where  there  was  evidence  tending  to  show 
that  the  release  of  a  claim  for  personal  injuries 
was  obtained  by  the  fraudulent  representations 
of  the  defendant  that  the  release  to  which  the 
plaintiff's  dignature  was  desired  was  but  a  re- 
ceipt for  money  advanced  for  doctor's  bill,  med- 
icines, and  expenses,  whether  its  execution  was 
obtained  by  fraud  was  for  the  jury. 

4.  Where  it  is  assigned  for  e^ror  that  the 
court  refused  certain  instructions,  but  the  coun- 
sel's brief  does  hot  disclose  the  ground  of  ob- 
jection to  the  court's  action  or  discuBs  the  in- 
structions, the  point  is  waived. 

Brror  to  Appellate  Court,  First  District. 

Action  by  Simon  Buzls  against  the  Spring 
Valley  Coal  Company  for  personal  Injuries. 
There  was  judgment  by  the  Appellate  Court 
affirming  the  judgment  In  plaintiff's  favor, 
and  defendant  brings  error.    Affirmed. 

Daniel  Belasco  and  Collins  &  Abraham,  for 
defendant  In  error.  A.  R.  Greenwood  and 
Henry  S.  Eobbins,  for  plaintiff  In  error. 

"Babearins  denied  February  8,  1S05. 


BOGOS,  J.  The  plaintiff  In  etm  company 
in  July,  1901,  owned  and  operated  a  coal 
mine  at  Spring  Vall^.  The  defmdant  in 
error  was  then  in  the  employ  of  the  company 
in  the  capacity  of  a  miner.  The  vein  of  coal 
that  was  being  mined  was  about  SOO  feet  be- 
low the  surface  of  the  ground,  and  the  plain- 
tiff in  error  maintained,  and  by  means  of  a 
steam  engine  operated,  two  elevators  or 
cages  which  it  used  for  the  purpose  of  lower- 
ing its  workmen  Into  and'  hoisting  them  ont 
of  its  mine,  and  also  for  the  purpose  of  hoist- 
ing coal.  The  opening  of  the  shaft  was  In- 
closed within  a  building  known  as  the  "tow- 
er." This  tower  was  of  the  height  of  75  feet; 
and  It  inclosed  the  engine  room.  The  en- 
gines controlled  the  ntovementa  of  the  cages 
from  his  station  In  the  engine  room,  which 
was  about  60  feet  from  the  mouth  of  the 
shaft  He  could  not  see  the  elevators  or 
cages  from  his  place  in  the  engine  room,  bnt 
set  his  engine  in  motion  to  lower  or  raise  the 
cages  on  signals  made  by  a  workman  of  the 
plaintiff  in  error  company  known  as  the  "top 
eager,"  who  vras  employed  for  that  pnrpose, 
and  was  stationed  at  the  top  or  mouth  of  the 
shaft  On  the  8th  day  of  July,  1901,  the  de- 
fendant In  error  and  10  other  minos  in  the 
employ  of  the  plaintiff  in  error  company  en- 
tered one  of  the  elevators  or  cages  to  be  con- 
veyed down  the  shaft  to  the  bottom  of  the 
mine.  At  a  signal  given  by  the  top  eager,  the 
ffligtneer  put  the  machinery  in  motion  to 
lower  the  cage,  and  the  cage  was  let  down 
with  such  rapidity  that  it  struck  the  bottom 
of  the  shaft  with  great  force  and  violence^ 
and  seriously  injured  the  defendant  in  error, 
and  also  other  of  the  workmen.  The  defend- 
ant in  error.  In  an  action  on  the  case  insti- 
tuted In  the  superior  court  of  Cook  county, 
was  awarded  judgment  in. the  sum  of  $2,500. 
and  the  Appellate  Court  for  the  First  Dis- 
trict affirmed  the  judgment  on  an  aiveal 
prosecuted  by  the  company.  This  writ  of 
error  asks  the  reversal  of  these  judgments. 

It  Is  first  complained  that  the  court  ened 
In  orermling  the  motion  entered  by  the  plain- 
tiff in  error  company  to  direct  a  peremptory 
verdict  in  its  favor.  Two  reasons  are  ad- 
vanced in  support  of  this  positicm:  First, 
that  there  was  no  evidence  tending  to  show- 
that  the  injury  received  by  the  defendant  in 
error  was  the  result  of  any  negligence  on  the 
part  of  the  plaintiff  in  error  company;  and, 
second,  that  the  defendant  in  error,  for  a 
valuable  consideration,  executed,  under  liln 
hand  and  seal,  and  delivered  to  the  plalntiir 
in  error,  a  release  of  any  and  all  claim  fOr 
damages  because  of  or  arising  from  the  in- 
juries received  by  -him. 

It  was  the  duty  of  the  engineer  to  exerdse 
reasonable  care  to  control  the  downward  mo- 
tion of  the  cage,  to  the  end  that  It  should 
convey  the  persons  riding  therein  to  the  bot- 
tom of  the  shaft  without  injury.  The  evi- 
dence tended  to  show  that  he  put  the  cag» 
in  rapid  and  dangerous  motion,  and  that  It 
moved  with  such  qieed  as  to  strike  the  bot- 
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torn  of  the  abaft  with  great  force  and  yto- 
lence.  The  mere  fact  that  an  employfi  has 
been  iojnred  is  not  anfflclent  to  establish  that 
an  employer  was  guilty  of  negligence,  and 
may  have  no  tendency  to  show  that  the  In- 
]Tiiy  was  the  result  of  negligence  on  the  part 
of  the  employer,  bnt  the  manner  of  and  dr- 
enmstances  under  which  an  injury  was  re- 
ceived may  furnish  proof  of  such  negligence. 
The  fact  in  the  case  at  bar  that  the  cage  was 
allowed  to  descend  with  such  great  rapidity 
and  force  tended  to  show  negligence  on  the 
part  of  the  engineer  in  handling  and  operat- 
ing the  machinery.  The  court  could  not  de- 
clare as  a  matter  of  law  that  the  release 
operated  as  a  bar  to  the  right  of  the  defend- 
ant in  error  to  recover,  for  the  reason  there 
was  evidence  tending  to  show  that  the  sig- 
nature of  the  defendant  in  error  thereto  was 
obtained  through  fraud  and  circumvention. 
It  was  proven  that  the  defendant  in  error 
was  unable  to  read  or  clearly  understand  the 
BngUsh  language.  His  tongue  was  Lithua- 
nian, but  he  could  speak  a  few  words  in  Bng- 
Ush. In  the  Interview  which  resulted  in  the 
execution  of  the  paper  purporting  to  be  a 
release  one  Mr.  Novak  acted  as  interpreter. 
He  died  prior  to  the  hearing.  The  purported 
release  was  dated  July  17,  1901 — about  nine 
days  after  defendant  In  error  received  his 
injuries.  He  was  then  confined  to  his  bed. 
The  defendant  la  error,  as  interpreted,  testi- 
fied: '1  remember  when  I  made  my  mark  on 
this  paper  (referring  to  the  paper  handed 
witness).  It  was  three  or  four  days  after  I 
was  hmt.  There  were  present  a  clerk,  in- 
terpreter, and  somebody  else.  They  said 
that  they  would  give  ?35  to  pay  the  doctor's 
MIL  They  said,  when  they  gave  money, 
Ton  must  give  a  receipt  for  the  money.'  The 
man  that  gave  the  ^money  spoke  to  me,  but 
I  said  that  I  can't  write.  He  says,  'It  is 
nothing.'  I  talked  in  the  Lithuanian  lan- 
guage. They  said  they  Would  give  money 
for  medicine.  He  was  talking  to  me.  He 
told  me,  'We  will  give  you  money  for  medi- 
cine.' I  gave  a  receipt  for  the  $30.  Nothing 
else  was  said  to  me  about  this  paper.  Q. 
Did  Mr.  Novak  tell  you  what  is  on  that  pa- 
per, and  then  you  tell  him  what  is  on  that 
paper?  (The  interpreter  here  translated  said 
document  to  the  witness.)  A.  No,  he  didn't 
say  that  Mr.  Novak  said  that  you  must 
give  a  receipt  for  the  money."  Charles  Bu- 
zls,  a  son  of  the  defendant  in  error,  testified. 
In  substance,  that  he  was  present  when  the 
paper  was  signed,  and  that  he  speaks  both 
Einglish  and  Lithuanian,  and  that  Mr.  Novak 
spoke  to  his  father  in  the  Lithuanian  lan- 
guage. He  further  testified:  "The  first  thing 
Novak  said  to  my  father  when  he  came  in 
was,  'How  are  you  making  0017  and  my 
father  said  he  is  awful  sick  now;  he  got  his 
leg  broke.  Mr.  Novak  then  said,  "We  came 
over  here  to  see  you;  we  came  over  to  settle 
tbe  case;'  and  my  father  said  be  won't  settle 
tbe  case  until  he  gets  better.  Novak  then 
told  my  fattier  they  would  try  to  help  him 


along,  and  give  him  |S0  or  $36  doetonTbiUa, 
for  to  help  him  along  until  he  gets  better, 
and  my  father  said,  'AH  right'  After  that 
they  took  out  a  receipt  I  don't  know  now 
which  one  of  the  fellows  took  it  out  The 
man  that  did  it  was  the  highest  derk,  I 
tlilnk,  of  the  Spring  Valley  Coal  Company. 
He  took  tt  out  of  bis  pocket  and  told  my 
father  to  sign  down  his  name,  and  he  said 
he  didn't  know  how  to  write,  and  he  told  him 
to  put  a  cross-  on  the  receipt,  and  so  he  did. 
Mr.  Novak  told  my  father  what  he  put  his 
mark  on  the  paper  for.  He  said,  'That  is  for 
the  930— for  the  $85.'  He  didn't  read  the 
paper  to  my  father,  or  tell  him  that  this  re- 
ceipt released  the  company  from  all  claims 
and  demands  for  his  injuries.  Mr.  Novak 
did  not  repeat  to  my  father  in  the  Lithuanian 
language  what  you  have  just  read  to  me, 
being  tbe  contents  of  that  release.  He  said 
that  was  the  receipt  for  the  $30.  That  Is 
all  I  know  that  he  told  my  father."  Plaintiff 
in  error  insists  that  there  was  no  proof  tliat 
the  representatives  of  the  company  made  any 
misrepresentations  whatever  to  Mr.  Novak 
to  be  translated  to  the  defendant  in  error, 
and  could  not  understand  the  lang^uage  in 
which  Novak  spoke  to  the  defendant  in  error, 
and,  if  Mr.  Novak  deceived  the  defendant  in 
error  with  reference  to  the  character  of  the 
instrument  to  which  tbe  defendant  in  error 
made  his  mark,  it  was  the  deceit  and  fraud 
of  the  interpreter,  and  that  the  interpreter 
was  acting  as  the  agent  of  the  defendant  in 
error.  There  was  a  conflict  In  the  testimony 
as  to  the  party  for  whom  Mr.  Novak  was 
acting.  The  son  of  the  defendant  in  error 
testified  that  Novak  said  to  his  father:  "We 
[clearly  meaning  himself  and  the  representa- 
tives of  the  plaintiff  in  error  company  who 
were  then  present]  came  over  to  see  yon;  we 
came  over  to  settle  the  case;"  and  that  his 
father  said  "he  would  not  settle  the  case  un- 
til he  got  better";  and  that  Novak  said  "they 
would  try  to  help  blm  along  until  he  got  bet- 
ter, and  wonld  give  him  $30  or  $85  for  that 
purpose,"  etc.  We  find  nothing  in  the  record 
to  show  that  Novak  was  present  at  the  re- 
quest or  Instance  of  the  defendant  in  error, 
and  the  statement  made  by  Novak,  as  testi- 
fied to  by  Charles  Buzls,  tended  to  show  that 
Novak  came  there  with,  and  was  acting  in 
conjunction  with,  the  representatives  of 
plaintift  in  error.  There  was  therefore  evi- 
dence tending  to  show  that  defendant  In 
error  was  deceived  into  signing  the  release 
by  the  belief  that  the  paper  he  was  signing 
was  a  receipt  for  money  advanced  by  the 
company  to  enable  him  to  pay  for  medicine 
and  the  services  of  a  physician,  and  that  he 
did  not  intend  to  execute  a  release  of  dam- 
ages, or  understand  that  he  was  signing  a 
release.  It  is  competent  to  show,  in  an  ac- 
tion at  law,  that  the  execution  of  a  release 
was  obtained  by  fraud  and  cUrcumventlon. 
It  was  a  question  of  fact  to  b«  determined 
by  the  Jury  whether  the  execution  of  the 
release  was  obtained  by  fraud  and  drcnm* 
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rention.  The  instrument  was  void  If  so  ob- 
tained, and  it  was  not  necessary  to  return 
the  consideration  or  to  remove  the  instru- 
ment by  a  decree  in  chancery  out  of  the  way 
of  the  maintenance  of  the  action  at  -law. 
Papke  y.  Hammond  Ck>.,  192  111.  631,  61  N.  E. 
010;  Indiana,  Decatur  &  Western  Railroad 
Oa  V.  Fowler,  201  111.  152,  66  N.'  B.  394,  94 
Am.  St  Rep.  158.  The  court  did  not  err  in 
overruling  the  motion  for  a  peremptory  ver- 
dict 

It  is  assigned  as. for  error  that  the  court 
refused  the  first  and  fourth  instructions  ask- 
ed in  behalf  of  the  plaintiff  in  error,  but  the 
brief  of  counsel  does  not  disclose  the  ground 
of  objection  to  such  action  of  the  court,  or 
discuss  either  of  the  instructions.  The  point, 
is  therefore  waived.  The  Judgment  must  be 
and  is  affirmed. 

Judgment  affirmed. 


(213  III.  847) 

GAGE  et  al.  v.  PEOPLE  ex  rel.  HANBERG, 

County  Treasurer.* 
(Supreme  Court  of  Illinois.     Dec.  22,  1904.) 

BIREET  lUPBOVEUENTB— ASSESSMENTS— LIETTIItO 
OF  CONTRACT— EVIDENCE— JUnOUENT  OF  SAI,E 
—SHOWING  AMOUNT— JUBIS  DICTION  —  OBDEB 
07  SALE. 

1.  That  the  steps  for  letting  the  contract  for 
8  street  improvement  were  not  taken  within  15 
days  after  the  final  determination  of  the  appeal 
from  the  judgment  of  confirmation  of  the  special 
assessment  for  the  work,  or  the  determination 
of  any  stay  thereof  by  a  supersedeas  or  other 
order  of  a  court  having  jurisdiction,  as  pro- 
vided by  the  local  improvement  act  (Laws  1897, 
p.  127),  as  amended  by  Laws  1901,  p.  113,  §  75, 
18  not  shown  by  evidence  merely  that  six  months 
after  the  afiirmance  of  such  judgment  an  order 
for  an  advertisement  for  bids  was  entered  by 
the  board  of  local  improvements ;  there  being 
no  evidence  that  no  previous  step  had  been  tak- 
en by  It  towards  letting  the  contract,  or  that 
there  had  been  no  stay  of  proceedings  after  af- 
firmance of  the  judgment  ol  confirmation. 

2.  A  judgment  of  sale  for  an  assessment  for 
street  improvements,  entered  against  the  lots 
set  forth  in  a  schedule  attached  to  the  order  of 
sale,  is  defective  in  not  showing  the  several 
amounts  due  for  the  assessment  and  costs ;  there 
being  merely  in  a  column  in  the  schedule  fol- 
lowing the  numbers  of  the  lots,  headed  "total," 
certain  numerals,  with  nothing  therein  or  m 
the  judgment  to  show  that  they  stand  for  dol- 
lars and  cents. 

3.  A  judgment  of  sale  for  an  assessment  for 
a  street  improvement,  showing  jurisdiction  by  a 
recital  of  the  appearance  of  the  parties  and  a 
hearing  of  the  objections,  is  not  defective  in 
omitting  the  recital  in  the  statutory  form  that 
the^  court,  has  obtained  jurisdiction  by  notice, 
which  recital  is  necessary  and  proper  only  when 
Jurisdiction  is  acquired  m  that  way. 

4.  The  omission  from  an  order  of  sale  of  lots 
for  an  assessment  for  street  improvements  of 
the  words,  "or  so  much  of  each  of  them  as  shall 
be  sufficient."  contained  in  the  statutory  form, 
is  proper ;  the  method  of  sale  being  changed  by 
Revenue  Act,  §  202  (Hurd's  Rev.  St.  1899,  p. 
1428},  so  that  the  whole  lot  is  sold  to  the  one 
offering  to  buy  for  the  least  percentage  as  pen- 
alty. 

Appeal  from  Cook  County  Court;  O.  N. 
Ckrter,  Judge. 

'Rehearing  denied  February  9,  U05. 


Application  by  the  people,  on  the  relation 
of  John  J.  Hanberg,  county  treasurer  and 
ex  officio  county  collector  of  Cook  county,  for 
Judgment  and  order  of  sale  on  a  delinquent 
warrant  for  the  collection  of  a  special  as- 
sessment for  a  sidewalk.  From  such  a  Judg- 
ment and  order,  Henry  H.  Gage  and  others, 
who  filed  objections,  appeal.    Reversed. 

F.  W.  Becker,  for  appellants.  William  M. 
PIndell  (Edgar  Bronson  Tolman,  Corp.  Coun- 
sel, and  Robert  Redfleld,  of  counsel),  for  ap- 
pellee. 

CARTWRIGHT,  J.  From  a  Judgment  and 
order  of  sale  entered  by  the  county  court  of 
Cook  county  against  appellants'  lots  for  a 
delinquent  special  assessment,  they  have 
prosecuted  this  appeal. 

One  of  the  objections  filed  by  appellants 
was  that  the  contract  for  the  work  on  the 
improvement  for  which  the  assessment  was 
levied  was  not  let,  nor  any  steps  taken  to  let 
the  same,  within  the  time  prescribed  by  sec- 
tion 75  of  tbe  local  Improvement  act  (Laws 
1897,  p.  127)  as  amended  in  1901,  and  this  is 
the  only  objection  now  insisted  upon.  The 
Judgment  confirming  the  assessment  was  en- 
tered in  the  county  court  on  Septeml>er  26, 
1902,  and  an  appeal  was  taken  to  tbis  court 
The  provision  of  section  75  applicable  to 
Bucb  cases  is  as  follows:  "If  the  Judgment  of 
condemnation  or  of  confirmation  of  tbe  i^e- 
clal  tax  or  special  assessment  levied  for  such 
work  be  appealed  from,  or  stayed  by  a  super- 
sedeas or  other  order  of  a  court  having  Juris- 
diction, •  *  *  then  the  steps  herein  pro- 
vided for  tbe  letting  of  tbe  contract  for  such 
work  shall  be  taken  witbln  fifteen  (15)  days 
after  the  final  determination  of  said  appeal 
or  writ  of  error,  or  the  determination  of  such 
stay,  unless  tbe  proceeding  be  abandoned  as 
herein  provided."  Laws  1901,  p.  113.  Ap- 
pellants assumed  tbe  burden  of  proving  tbe 
fact  alleged  in  the  objection,  that  no  steps 
were  taken  to  let  the  contract  within  the 
time  prescribed  by  the  statute,  and  the  only 
evidence  on  that  subject  was  that  the  Judg- 
ment confirming  the  assessment  was  alBrmed 
by  this  court  on  February  18,  1903,  and  that 
an  order  for  an  advertisement  for  bids  was 
entered  by  the  board  of  local  Improvements 
on  July  30,  1903.  There  was  no  evidence 
that  no  previous  step  bad  been  taken  by  the 
board  of  local  Improvements  toward  letting 
the  contract,  nor  that  there  bad  been  no  stay 
of  proceedings  after  February  18,  1903,  by 
an  order  of  a  court  having  Jurisdiction.  In 
fact,  counsel  for  appellants  says  in  his  brief, 
although  we  have  not  found  it  In  the -ab- 
stract, that  there  was  a  petition  to  this  court 
for  a  rehearing,  which  was  denied  on  June 
11,  1903.  Our  rules  provide  for  an  order 
staying  proceedings  on  the  filing  of  such  pe- 
tition in  a  proper  case,  and  there  was  no 
evidence  whether  such  an  order  was  grant- 
ed, nor  of  tbe  final  determination  of  any  stay. 
The  statute  extends  the  time  15  days  beyond 
tbe  final  determination  of  an  appeal  or  the 
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Other  order  of  a  court  haying  jurisdiction. 
If  the  fact  alleged  had  been  proved,  ques- 
tions 'Whether  the  statute  is  mandatory  or 
directory,  and  whether  a  property  owner  -who 
sta'hds  by  while  a  beneficial  Improvement  is 
being  made  is  estopped  from  objecting  as  to 
a  matter  which  perhaps  has  not  been  in  any 
manner  detrimental  to  him,  would  have  aris- 
en, but  we  do  not  regard  the  fact  as  proved. 
The  court  did  not  err  in  overmling  the  objec- 
tion. 

Errors  are  assigned  as  to  the  form  and 
sofflclency  of  the  judgment  and  order  of  sale. 
One  of  them  1b  that  the  judgment  is  defect- 
ive  in  falling  to  state  the  amount  for  which 
It  was  rendered.  A  judgment  for  a  tax  or 
q>ecial  assessment  must  be  certain  In 
amount  Gage  v.  People,  207  HI.  61,  69  N.  £. 
635.  If  It  does  not.  In  terms  or  by  reference, 
find  the  sums  of  money  doe  for  the  tax  or 
assessment  and  costs,  it  is  fatally  defective. 
Pittsburgh,  Ft.  Wayne  &  Chicago  Railway 
Co.  V.  City  of  Chicago,  53  III.  80.  The  form 
of  judgment  given  In  section  191  of  the  rev- 
enue act  (Hurd's  Rev.  St.  1899,  p.  1426)  is 
adapted  to  a  judgment  following  the  delin- 
quent list,  and  found  In  the  Judgment,  sale, 
and  redemption  record,  to  which  the  word 
"aforesaid"  refers.  In  this  case  judgment 
was  entered  against  the  tracts  or  lots  of  land 
set  forth  in  a  schedule  attached  to  the  order, 
which  would  be  sufficient  if  the  schedule 
showed  the  property  and  the  several  amounts 
due  for  the  special  assessment  and  costs. 
But  It  does  not.  At  the  head  of  one  column 
is  the  word  "lots,"  at  the  head  of  another 
"blk.,"  and  at  the  head  of  the  next  is  "to- 
tal." In  the  columns  there  are  numbers  of 
the  lota  with  numerals  opposite  them  in  the 
last  column,  but  there  is  no  word,  mark,  or 
character  to  show  what  the  numerals  are  de- 
signed for,  either  at  the  bead  of  the  column 
or  elsewhere.  There  is  no  reference  in  the 
judgment  to  the  delinquent  list  or  to  any- 
thing in  the  record  from  which  it  can  be  said 
that  the  numerals  stand  for  dollars  and 
cents.  The  judgment  does  not,  either  in 
terms  or  by  reference,  find  or  state  the  sev- 
eral amounts  for  which  it  was  rendered,  and 
it  is  for  that  reason  defective. 

It  Is  also  Insisted  that  the  Judgment  is  er- 
roneous in  omitting  the  jurisdictional  clause 
contained  in  the  statutory  form  of  judgment. 
That  clause  is  a  recital  that  the  court  has  ob- 
tained jm-isdiction  by  the  giving  of  notice 
of  the  Intended  application.  The  statute  re- 
quires the  order  to  be  substantially  in  the 
form  there  given,  and  It  is  essential  that  the 
record  should  show  Jurisdiction,  but  it  is 
manifest  that  the  jurisdictional  clause  must 
be  varied  to  suit  the  conditions  of  the  case. 
In  this  Judgment  the  Jurisdiction  is  shown  by 
a  recital  of  the  appearance  of  the  parties 
and  a  hearing  of  the  objections.  It  is  only 
necessary  or  proper  to  recite  the  obtaining  of 
Jurisdiction  by  a  notice  when  Jorisdiction  Is 
acquired  in  that  way. 


defective  In  ordering  a  sale  of  the  several 
tracts  or  lots  without  the  words  "or  so  much 
of  each  of  them  as  shall  be  sufficient,"  con- 
tained In  the  statutory  form.  The  judgment 
orders  the  several  tracts  or  lots  to  be  sold 
as  the  law  directs  to  satisfy  the  assessment 
and  costs.  The  method  of  sale  has  been 
changed  by  section  202  of  the  revenue  act, 
which  provides  that  the  person  offering  to 
pay  the  amount  due  on  each  tract  or  lot  for 
the  least  percentage  thereon  for  penalty  shall 
be  the  purchaser  thereof.  Hurd's  Rev.  St 
1809,  p.  1428.  The  provision  now  is  that  the 
whole  lot  shall  be  sold  to  the  one  offering  to 
buy  for  the  least  percentage  as  penalty,  and, 
the  former  provision  being  inapplicable,  the 
order  was  properly  modified-  accordingly. 
The  omission  of  the  words  which  are  In  con- 
flict with  the  present  statute  was  proper. 
The  only  error  committed  by  the  county 
court  was  in  the  entry  of  the  judgment,  and 
for  that  error  the  judgment  is  reversed,  and 
the  cause  is  remanded  to  the  county  court, 
with  directions  to  enter  a  proper  judgment 
showing  the  several  amounts  for  which  It  Is 
rendered  against  the  several  lota. 
Reversed  and  remanded. 


(213  111.  361) 

MAOBRSTADT  et  aL  ▼.  SCHAEFER.* 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

HUSBAND    AND    WIFE— UANAQEMKNT    BT    HX7S-. 
BAND— EXTBIRSIO  BVIDBNOI  —  BIGHTS  OF  HUS- 
BAND'S CBEDrrOBS— BUBDEN   OF  PROOF. 

1.  As  against  the  husband's  jadgment  credit- 
ors it  may  be  shown,  by  extrinsic  evidence,  that 
sliares  of  corporate  stock  issued  and  held  m  the 
name  of  the  busband  were  in  fact  the  property 
of  the  wife,  the  judgment  against  the  husband 
having  been  taken  before  the  issue  of  the  stock, 
and  there  being  no  intention  to  deceive  creditors. 

2.  A  wife  who  allows  corporate  stock  owned 
by  her  to  stand  on  the  corporate  books  in  the 
name  of  her  husband  has  tlie  burden  of  showing  ' 
that  no  fraud  or  injury  resulted  to  her  bus- 
band's  creditors. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Two  actions  by  Lottie  E.  Schaefer  against 
Ernest  3.  Magerstadt  and  others.  The  two 
cases  were  consolidated  and. tried  together, 
and  a  decree  for  complainant  was  affirmed 
by  the  Appellate  Court  (110  Ul.App.  166),  and 
defendants  appeal.    Affirmed. 

F.  P.  Read  (E.  Allen  Frost,  of  counsel),  for 
appellants.  Rogers  &  Mahoney  and  Chilton 
P.  Wilson,  for  appellee. 

WILKIN,  J.  In  1895  and  1896  four  Judg- 
ments, aggregating  about  $1,900,  were  ren- 
dered in  Cook  county  In  favor  of  Owen  F. 
Aldis  and  others  against  Andrew  McAneh 
and  P.  F.  Schaefer.  In  October,  1901,  these 
Judgments  were  assigned  to  one  of  the  ap- 
pellants, William  B.  HiUer,  and  executions 

•Rehearing  denied  Febroarr  t,  IMS. 
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by  the  sheriff  of  Cook  county  on  40  shares 
of  stock  in  the  North  Shore  Advertising 
Company  and  a  like  number  of  shares  in  the 
Joliet  Billposting  Company,  corporations  or- 
ganized imder  the  state  of  Illinois,  ail  of 
Trhich  stock  stood  upon  the  books  of  said 
corporations  in  the  name  of  P.  F.  Schaefer. 
On  January  9,  1902,  the  appellee,  his  wife, 
filed  two  bills  In  ctiancery  in  the  supericnr 
court  of  Cook  county,  one  against  the  Joliet 
BUlposting  Company,  Ernest  J.  Magerstadt, 
sheriff  of  Cook  county,  and  William  B.  Hiller, 
and  the  other  against  the  North  Shore  Adver- 
tising Company  and  said  Magerstadt  and 
Hiller.  In  each  of  these  bills  she  alleged  that 
she  was  the  owner  of  said  40  shares  of  stock 
of  each  of  the  corporations;  that  certificates 
therefor  were  issued  to  her  husband,  P.  F. 
Schaefer,  but  tliat  he  never  paid  for  or  own- 
ed the  stock,  nor  had  any  Interest  therein  ex- 
cept as  her  agent  and  trustee;  that  when  the 
same  was  issued,  the  latter  part  of  1900, 
when  the  company  was  organized,  her  hns- 
band  immediately  assigned  and  delivered  the 
stock  In  the  Joliet  BUlposting  Company  to 
her;  that  the  stock  in  the  North  Shore  Adver- 
tising Company,  immediately  after  it  was 
issued,  was  hypothecated  to  one  Burr  Rob- 
bing as  collateral  security  for  a  $6,000  note 
of  her  husband,  being  a  part  of  the  consider- 
ation paid  for  said  stock,  which  note  was 
paid  by  her  on  February  7,  1902,  and  said 
stock  then  delivered  to  her;  that  she  neg- 
lected to  have  said  stock  transferred  on  the 
corporation's  books  and  new  certificates  is- 
sued to  her  until  November  21,  1901,  when 
she  demanded  that  this  be  done,  but  that 
they  had  each  refused  to  comply  with  her 
request.  She' prayed  for  an  order  directing 
such  transfer  and  registry,  and  tliat  an  in- 
junction be  issued  restraining  the  defendants 
Magerstadt,  as  sheriff,  and  Hiller,  as  such 
Judgment  creditor,  from  in  any  way  selling 
or  interfering  with  the  said  shares  of  stock. 
A  preliminary  injunction  was  issued,  and 
the  two  cases  consolidated.  Upon  final  hear- 
ing, on  answers  denying  the  allegations  of 
the  bills  and  replications  thereto,  which  hear- 
ing was  before  the  chancellor  in  open  court, 
a  decree  was  rendered  finding  that  the  shares 
of  stock  in  each  company  had  always  been 
and  were  then  the  individual  property  of  the 
complainant,  and  the  corporations  were  or- 
dered to  transfer  the  same  to  her  within 
tliree  days,  and  the  lien  created  by  the  levy 
of  said  executions  ordered  removed  and  de- 
clared null  and  void,  and  the  sheriff  enjoined 
from  enfordng  his  levy  or  selling  the  same. 
From  that  decree  an  appeal  was  taken  to  the 
Appellate  Court  for  the  First  District,  where 
It  was  afilrmed;  hence  this  appeaL 

The  evidence  shows  tliat  P.  F.  Schaefer, 
Burr  Bobbins,  and  B.  C.  Campbell,  on  De- 
cember 21,  1900,  organized  the  JoUet  Bill- 
posting  Company  and  the  North  Shore  Ad- 
vertising Company,  corporations  for  the  pur- 
pose of  carrying  on  the  business  of  general 


corporation  tiad  a  capital  stock  of  |6,000,  di- 
vided into  120  sliares  of  $50.  The  Incorpo- 
rators eacb  subscribed  and  paid  for  40 
shares,  or  one-third  of  the  capital  stock,  hi 
said  companies,  and  certificates  for  the 
shares  in  each  cmnpany  were  issued  to  P.  F. 
Sctiaefer,  and  receipted  for  on  the  corpora- 
tion books  by  him,  the  latter  part  of  January, 
1901.  Appellee  and  her  husband  testified, 
upon  the  hearing,  that  in  the  transaction  the 
husband  acted  as  her  agent  end  trustee,  and 
paid  for  the  stock  with  her  money,  and  they 
explained  the  source  from  which  she  derived 
the  money,  the  original  funds  being  received 
from  her  father's  estate,  $10,000  when  she 
was  married,  and  $9,000  at  the  time  of  the 
World's  Fair.  Dividends  were  declared  upon 
the  stock  from  time  to  time  and  paid  to  the 
husband,  the  money  being  deposited  to  bis 
credit  in  bank.  He  tiad  been  an  oUcer  and 
director  in  each  of  the  corporations,  and  at- 
tended all  stockholders'  meetings,  and  voted 
and  represented  said  shares  of  stock  as 
thqugh  they  were  his  own.  They  both  testify 
positively  that,  in  all  his  transactions  con- 
cerning the  issuing  and  managing  of  the 
stock,  he  acted  for  her  as  her  agent. 

The  principal  ground  of  reversal  Insisted 
upon  is  that  the  title  to  the  shares  of  stock 
in  a  corporation,  as  to  third  parties,  can  only 
be  shown  by  the  stockbooks  of  the  corpora- 
tion, and  that  the  mere  delivery  of  certifi- 
cates of  stock  without  a  transfer  upon  the 
stockbooks  passes  no  title.  In  other  words, 
the  contenticm  Is  that  the  books  of  a  corpo- 
ration showing  who  the  stockholders  are  is 
conclusive  evidence  of  the  title  or  ownership 
of  the  shares  of  stock  when  attempted  to  be 
seized  by  an  execution  creditor  of  the  one  In 
whose  name  the  stock  is  registered.  In  sup- 
port of  tills  contention,  reliance  is  placed  up- 
on sections  52  to  56  of  chapter  77  of  our  Stat- 
utes of  1874,  relating  to  the  levying  and  sale 
of  stock  of  corporations,  as  construed  by  tliis 
court  In  the  case  of  People's  Bank  ▼.  Orld- 
ley,  91  111.  457.  The  language  of  section  52 
of  the  statute  at  the  time  that  case  was  de- 
cided provided  that  "the  shares  or  interest  at 
a  stockholder  in  any  corporation  may  be 
taken  on  execution  and  sold  as  hereinafter 
provided."  By  an  amendment  passed  In 
1883,  there  was  added  to  that  language  the 
following:  "But  in  all  cases  where  such 
shares  or  Interest  has  t>een  sold  or  pledged 
in  good  faith  for  a  valuable  consideration 
and  the  certificate  thereof  has  been  delivered 
upon  said  sale  or  pledge,  such  sliare  or  tnto^ 
est  shall  not  be  liable  to  be  taken  on  execu- 
tion against  the  vendor  or  pledgor  except  for 
the  excess  of  the  value  thereof  over  and 
above  the  sum  for  which  the  same  may  have 
been  pledged  and  the  certificate  thereof  de- 
ifvered."  In  construing  this  amendment, 
we  held  in  Rice  v.  Gilbert,  173  Dl.  348,  50  N. 
B.  1087,  that  a  pledge  or  sale  of  stock  made 
by  a  stockholder  in  good  faith  for  a  rahiable 
consideration  was  valid,  as  against  credit- 
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ore  of  Mch  BtocKholder,  wtthont  the  transfer 
being  registered  upon  the  company's  books, 
ft  may  be  admitted,  as  contended  by  connsel 
for  appellants, '  that  in  the  present  case  the 
stock  levied  upon  was  not,  strictly  speaking, 
sold  or  pledged.  The  certificates  were,  how- 
erer,  delivered  to  the  wife  in  consideration 
of  her  having  paid  for  the  same,  and  in  that 
sense  we  think  there  was  a  sale,  within  the 
meaning  of  the  amendment  of  1883.  That 
statute  was  evidently  intended  to  protect 
the  equitable  rights  of  persons  interested  in 
the  stock  of  corporations  as  It  had  been  con- 
strued In  the  Grldley  Case.  But  in  that  case 
ttaerfe  was  no  question  but  that  the  pledgor 
was  the  legal  owner  of  the  stock,  and  the 
p<rint  decided  was  that,  in  view  of  the  char- 
ter of  the  company,  which  expressly  pro- 
vided that  the  transfer  of  stock  should  only 
be  made  upon  the  books  of  the  secretary  on 
the  presentation  of  the  sto«ft  certificates  prop- 
erly Indorsed,  an  attempted  transfer  in  any 
other  manner  was  ineffectual  to  pass  the  ti- 
tle. It  did  not  hold  that  the  real  owner  of 
the  stock  could  not  In  any  case  be  shown, 
notwithstanding  the  registration  thereof  up' 
on  the  company's  books  in  the  name  of  an- 
other. 

In  our  opinion,  however,  this  case  may  be 
decided  without  reference  to  what  was  held 
in  either  of  the  foregoing  dedtf ons.  At  com- 
mon law,  shares  of  stock  could  not  be  taken 
upon  execution,  being  in  the  nature  of  chosea 
in  action.  Our  statute  makes  such  shares 
or  Interest  of  a  stockholder  In  a  corporation 
liable  to  levy  and  sale  upon  a  Judgment  and 
execution.  It  does  not,  however,  authorize 
the  levy  of  such  execution  mpon  stock  which 
Is  not  owned  by  the  Judgment  debtor,  though 
standing  in  his  name  on  the  company's  books. 
Here,  according  to  the  finding  of  the  chan- 
cellor, which  is  sustained  by  the  evidence, 
the  defendant  in  the  execution,  P.  F,  Schae- 
fer,  never  was  the  actual  owner  of  the 
shares  of  stock  levied  upon.  They  belonged 
to  his  wife,  and  were  paid  for  with  her 
money.  All  that  can  be  said  Is  that  they 
-were  issued  in  the  name  of  the  husband,  de- 
livered to  him,  and  so  registered  upon  the 
company's  books,  and  that  the  wife  permitted 
this  to  be  done,  allowing  him  to  deal  with  the 
■took  as  his  own;  and  therefore  it  Is  said 
she  ought  not.  In  equity,  to  be  allowed  to 
assert  her  ownership  against  the  execution 
creditor.  The  statute  having  made  the 
shares  of  stock  liable  to  execution,  they 
stand  in  the  same  position  as  any  other 
goods  and  chattels  liable  to  be  seized  and 
•old  In  satisfaction  of  a  Judgment.  Notwith- 
stasdlng  the  ownership  of  the  wife  as  her 
separate  property,  she  might  permit  her 
Irasband  to  so  deal  with  it  as  to  make  It  lia- 
ble tor  bis  debts;  but  in  the  absence  of  any- 
tblng  tending  to  show  that,  by  her  conduct 
and  that  of  her  husband  in  dealing  with  the 
pzoperty>  bis  creditors  have  been  misled  to 
tlMlr  Injury,'  there  is  no  reason  why  she  may 
not  assert  her  title  to  the  same  extent  as  If 


the  shares  of  stock  had  been  any  other  class 
of  personal  property.  We  have  frequently 
held  that  under  our  married  woman's  act  a 
wife  may  own  property  and  allow  her  hus- 
band to  act  as  her  agent  In  transacting  busi- 
ness growing  out  of  such  property,  such  as 
procuring  and  transferring  the  same,  with- 
out subjecting  It  to  the  payn^nt  of  his  debts. 
As  was  said  in  Tomlinson  v.  Matthews,  98 
111.  178:  "As  to  the  property  of  the  wife, 
protected  as  her  separate  property  by  the 
statutes  In  force  In  reference  thereto,  the 
husband  occupies  the  same  relation  as  does 
a  stranger,  ^he  may  sell  It  or  loan  it  to 
him,  or  constitute  him  her  agent  for  its  man- 
agement and  disposition;  but  a  gift  of  it 
by  her  to  him  will  not  be  presumed,  In  the 
absence  of  proof  to  that  effect"  See,  also. 
Dean  v.  Bailey,  50  111.  481,  99  Am.  Dec.  533; 
Bongard  v.  Core,  82  111.  19;  Primmer  v.  Cla- 
baugh,  78  HI.  94^;  and  Alsdurf  t.  Williams, 
196  III.  244,  63  N.  E.  686. 

TTnder  the  undisputed  evidence  In  this  case 
there  can  be  no  serious  quesidon  but  that,  as 
between  the  complainant  In  the  bill  below 
and  her  husband,  she  was  entitled  to  the 
property  and  could  have  recovered  the  same 
In  an  action  against  him.  It  is  true  that,  by 
the  manner  In  which  she  allowed  her  bus- 
band  to  deal  with  it,  she  assumed  the  burden 
of  showing  that  such  conduct  resulted  In  no 
fraud  or  injury  upon  her  husband's  credit- 
ors, and  that  she  had  no  fraudulent  purpose 
or  design  in  permitting  the  stock  to  be  Issued 
to  and  stand  in  his  name.  From  the  record 
In  this  case  no  conceivable  injury  could  have 
resulted  to  the  plaintiff  in  the  execution  hy 
reason  of  the  complainant's  conduct  or  the 
manner  of  dealing  with  the  stock  by  her 
husband.  The  Judgments  upon  which  the 
executions  were  Issued  were  rendered  long 
before  the  organization  of  either  of  the  cor- 
I>oratlons,  aud  hence  prior  to  the  issuing  of 
the  stock  to  the  husband,  and  therefore  It 
could  not  be  claimed  that  the  Judgment  cred- 
itors were  Induced  to  give  credit  to  him  be- 
cause of  the  fact  that  the  stock  stood  upon 
the  company's  books  in  his  name.  Those 
Judgments  were  also  obtained  on  account  of 
an  Indebtedness  In  no  way  connected  with 
the  corporations  or  shares  of  stock. 

The  question  as  to  the  ownership  of  the 
property,  the  manner  In  which  it  was  dealt 
with,  and  whether  or  not  the  complainant 
below  was  guilty  of  any  fraudulent  conduct 
or  Improper  motive  in  allowing  her  husband 
to  deal  with  it  as  his  own  so  as  to  hinder  or 
delay  his  creditors,  were  all  questions  of  fact 
submitted  to  the  chancellor,  who  saw  the  wit- 
nesses and  heard  them  testify,  and  we  think 
his  finding  and  decree  In  favor  of  the  com- 
plainant were  fully  aatboi;lzed  by  the  testi- 
mony. 

We  think  all  other  questions  raised  upon 
this  appeal  have  been  properly  disposed  of 
by  the  Appellate  Court  Its  Judgment  will 
accordingly  be  affirmed. 

Judgment  affirmed. 
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(213  111.  36S) 

MORGAN  &  WRIGHT  ▼.  McCASLIN.* 
(Supreme  Court  of  Illinois.     Dec.  22,  1004.) 

APPEA]>— SBFPICIKNCY    OF    KVIDINCE. 

1.  Under  Kurd's  Rev.  St  1903.  c.  110,  i  90, 
providing  that  the  Supreme  Court  shall  deter- 
mine questions  of  law  only,  that  court  cannot, 
on  appeal,  consider  a  contention  that  the  ver- 
dict is  unsupported  by  the  evidence,  where  no 
effort  was  made  below  to  withdraw  the  case 
from  the  jury. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Elton  W.  McCasIIn  against  Mor- 
gan &  Wright.  From  a  Judgment  of  the  Ap- 
pellate Court  affirming  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

John  Q  Farwell  and  Gerald  6.  Barry,  for 
appellant    Colson  &  Johnson,  for  appellee. 

WILKIN,  J.  On  April  2,  1902,  appellee 
brought  a  suit  in  assumpsit  against  appellant 
in  the  superior  court  of  Oook  county  to  re- 
cover damages  for  the  breach  of  a  contract 
of  employment  And  also  to  recover  a  bal- 
ance claimed  to  be  due  him  for  services  ren- 
dered. The  declaration  contained  two  spe- 
cial counts  and  the  common  counts.  The 
first  count  alleges  that  in  January,  1900,  the 
defendant,  being  engaged  in  the  manufacture 
of  rubber  goods,  employed  the  plaintiff  as 
superintendent  of  its  factory  at  a  salary  of 
$6,000  per  year,  which  was  duly  paid  for 
that  year;  that  be  continued  in  the  same  em- 
ployment at  the  same  salary  for  the  follow- 
ing year,  but  received  therefor  only  the  sum 
of  $3,600.  The  second  count  alleges  tliat  he 
continued  in  the  employment  of  defendant 
at  the  same  salary  for  the  year  1902,  but  on 
January  18th  of  the  year  was  discharged  for 
the  remainder  of  the  year,  without  cause, 
and  in  violation  of  the  contract  His  de- 
mand Is  for  $1,600.  balance  of  salary  for  the 
year  1901,  together  with  $75  Interest  thereon, 
and  also  a  balance  of  $4,641.68,  balance  of 
salary  for  the  year  1902,  which  he  alleges  he 
was  unjustly  deprived  of;  making  a  total  of 
•  $6,041.69.  The  plea  was  the  general  issue. 
tJpon  the  trial  before  a  Jury,  Judgment  was 
rendered  in  favor  of  the  plaintiff  for  $3,013. 
which,  on  appeal  to  the  Appellate  Court  for 
the  First  District,  has  been  affirmed.  This 
appeal  Is  from  the  Judgment  of  affirmance. 

The  Jury  found  specially  that  the  plaintiff 
and  defendant  made  a  contract  in  1900  con- 
cerning the  employment  of  the  plaintiff  for 
that  year;  that  the  evidence  showed  that 
the  plaintiff  held  his  services  subject  to  the 
order  of  the  defendant  from  the  time  of  his 
discharge  by  defendant  August  9,  1902;  that 
it  found  from  the  evidence,  under  the  in- 
structions, a  contract  of  employment  between 
the  parties  covering  the  year  1902;  that 
plaintiff,  after  his  discharge,  held  himself  in 
readiness  to  render  services  to  the  defend- 
ant during  the  year  1902,  and  was  holding 
his  services  on  August  9, 1902,  subject  to  the 
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orders  of  the  defendant;  that  he  could  not 
by  reasonable  diligence  have  obtained  other 
employment  similar  to  that  which  he  had 
with  the  defendant  during  the  year  1901,  be- 
tween the  time  of  his  discharge  and  the  time 
he  actually  entered  the  employment  of  other 
parties. 

The  grounds  of  reversal  here  urged  are 
stated  by  counsel  for  appellant  as  follows: 
"(1)  That  the  verdict  is  not  supported  by 
the  evidence  and  is  Illogical;  (2)  the  grounds 
urged  in  sui^port  of  this  verdict  and  Judg- 
ment are  inconsistent  with  the  theory  of  the 
appellee  on  the  trial  In  the  court  below;  (3) 
there  Is  no  evidence  tending  to  establish  a 
contract  of  hiring  for  a  year  or  for  any 
definite  period,  and  hence  no  evidence  tend- 
ing to  establish  a  cause  of  action." 

There  was  no  instruction  asked  by  the  de- 
fendant to  withdraw  the  case  from  the  Jury 
at  the  close  of  the  evidence  or  at  any  time, 
but  it  was  submitted  to  the  Jury  on  instruc- 
tions given  both  on  behalf  of  plaintiff  and 
defendant  Manifestly  the  grounds  of  re- 
versal now  urged  raise  no  question  of  law, 
and,  by  the  express  provisions  of  the  statute, 
cannot  be  assigned  for  error  In  this  court  in 
this  class  of  cases.  Hurd's  Rev.  St  1903, 
p.  1418,  &  110,  {  90. 

No  objection  is  urged  against  the  ruling  of 
the  trial  court  either  as  to  the  admission  or 
exclusion  of  evidence,  or  the  giving  or  re- 
fusing of  iustructlons.  We  are  not  called 
upon,  in  this  state  of  the  record,  nor  are  we 
permitted  by  the  statute,  to  follow  counsel 
In  their  discussion  of  the  case  on  the  facts. 
The  Judgment  of  the  Amtellate  Court  wUl 
accordingly  be  affirmed. 

Judgment  affirmed. 


(fu  nt  MO) 
WINKELMAN  r.  CITY  OF  CHICAGO.* 

(Supreme  Court  of  Illinois.     Dec.  22,  1904.) 

AFPEIXATE  JTTBISDICnON  —  CONSTrTDTIOlf  AI. 
QUESTION  —  COKOEMNATION  FBOCEEDINOS  — 
INJUBT  TO  rARDOWNEBr— DELAT  IN  FBOCBED- 
INGS— LIABILITT  OF  CITT— BBIOPPEL  —  DAU- 
AQES — ATTOBNET'S  FEES. 

1.  An  action  was  broug;ht  asainst  a  city  for 
damages  occasioned  by  tne  fallnre  to  bring  to 
trial  condemnation  proceedings  against  plain- 
tiff's property  for  a  period  of  more  than  5  years 
after  the  commencement  of  the  proceedings,  and 
by  then  abandoning  the  proceedings  after  more 
than  16  months  from  the  entry  of  judgment 
fixing  the  damages.  Held,  that  the  cause  of  ac- 
tion involved  the  talcing  or  damaging  ofprivate 
property  for  public  use,  within  Const  1870,  art. 
2,  I  13,  BO  as  to  confer  on  the  Supreme  Court 
appellate  jurisdiction  in  the  first  instance. 

2.  Where  plaintiff  in  condemnation  proceed- 
ings wrongfully  delayed  the  trial  of  the  cause, 
and  omitted  to  make  its  election  to  take  the 
land  or  abandon  proceedings  within  a  reasonable 
time  after  the  amount  of  tne  judgment  had  been 
fixed,  and  then  elected  to  discontinue,  it  is  lia- 
ble to  the  landowner  for  the  damages  occuiimed 
by  such  wrongful  acts. 

3.  Where  the  trial  conrt  has  for  years  allowed 
the  corporation  counsel  to  assume  control  of 
the  trial  calendar  and  del&y  the  trial  of  coo- 
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demnation  cases  nntil  he  wishes  to  try  them, 
the  city  is  estopped  to  say  that  the  landowner 
should  have  applied  to  the  court,  rather  than 
to  such  corporation  counsel,  to  have  the  case 
placed  on  the  trial  calendar. 

4.  A  delay  of  15  months  between  the  entry 
of  judgement  in  condemnation  proceedings  and 
the  election  by  the  city  to  abandon  the  proceed- 
ing is  prima  facie  unreasonable. 

a.  A  landowner  may  recover  damages  for 
wrongful  delay  of  the  city  in^  bringing  condem- 
nation proceedings  to  trial  within  a  reasonable 
time,  though  he  purchased  the  land  after  the 
proceedings  were  commenced,  if  such  delay  oc- 
curred after  his  purchase. 

6.  Where  the  trial  of  condemnation  proceed- 
ings was  unreasonably  delayed  and  the  proceed- 
ings abandoned  after  judgment  of  condemnation 
was  entered,  the  measure  of  damages  to  which 
the  landowner  is  entitled  is  the  difterenee  be- 
tween the  value  of  the  land  at  the  time  he 
could  have  sold  it,  but  for  the  pendency  of  the 
proceedings,  and  its  value  at  the  time  the  pro- 
ceedings were  dismissed. 

7.  Where  the  right  to  abandon  condemnation 
proceedings  is  absolute,  defendant  is  not  entitled 
on  dismissal  of  such  proceedings  to  recover  connr 
sel  fees  and  expenses  in  defending  the  same,  in 
the  absence  of  statutory  provisions  therefor. 

Error  to  Superior  Court;  Oook  County;  M. 
Kavanagh,  Judge. 

Action  by  Frederick  A.  Wlnkelman  against 
the  city  of  Chicago.  From  a  judgment  for 
defendant,  plaintiff  brings  error.    Reversed. 

Samuel  B.  King,  for  plaintiff  In  error. 
William  D.  Barge  (Edgar  Bronson  Tolman, 
Corp.  Counsel,  of  counsel),  for  defendant  In 
error. 

SCOTT,  J.  This  writ  of  error  Is  sued  out 
from  this  court  directly  to  the  superior  court 
of  Cook  county.  A  preliminary  question  is 
presented  by  a  motion  to  dismiss  the  writ  on 
the  ground  that  this  court  is  without  juris- 
diction to  entertain  it.  Plaintiff  In  error 
sought  to  recover  damages  occasioned  by 
the  fact  that  the  dty  of  Chicago  fallbd  and 
refused  to  bring  to  trial  a  condemnation  pro- 
ceeding Instituted  by  it  in  the  circuit  court 
of  Cook  county  to  condemn  a  strip  of  land 
off  of  a  parcel  of  real  estate  now  the  prop- 
erty of  plaintiff  in  error  for  a  period  of  more 
than  5  years  after  the  beginning  of  the  pro- 
ceeding, and  by  the  fact  that  the  city  aban- 
doned the  proceeding,  but  did  not  elect  to  do 
so  for  a  period  of  more  than  15  months  after 
the  judgment  fixing  the  amount  of  damages 
was  entered,  and  also  sought  to  recover  mon- 
ey expended  In  the  employment  of  counsel, 
and  for  other  expenses  In  carrying  on  the  liti- 
gation.' 

Section  13  of  article  2  of  the  Constitution 
of  1870  provides:  "Private property  shall  not 
be  taken  or  damaged  for  public  use  without 
just  compensation."  Plaintiff  in  error  contends 
that  the  acts  complained  of  amount  to  a  tak- 
ing or  damaging  of  his  property  for  public 
use,  within  the  meaning  of  this  provision  of 
the  Constitution.  It  is  apparent  that  the  cause 
lOTOlves  a  construction  of  the  Constitution, 
and  that  the  writ  was  properly  sued  out  of 
this  court  In  the  first  instance.  The  motion 
to  dismiss  will  be  denied. 

The  proceeding  was  Instituted  on  July  8, 


1890.  The  cause  was  tried  In  November, 
1805.  The  judgment  of  condemnation  was 
entered  on  January  31,  1896,  and  on  May  17, 
1897,  the  city  council  passed  an  ordinance 
directing  the  corporation  counsel  to  have  the 
judgment  vacated  and  the  petition  dismissed. 
Plaintiff  in  error  introduced  evidence  show- 
ing that  he  acquired  title  to  the  property 
within  a  few  days  after  the  condemnation 
proceeding  was  instituted,  and  became  a 
party  defendant  to  the  condemnation  suit, 
by  appearing  therein,  two  days  before  the 
trial  of  the  cause,  in  November,  1895;  that 
between  the  time  be  acquired  title  and  the 
time  the  proceeding  was  abandoned  there 
was  a  material  decrease  in  the  value  of  this 
property;  that  he  sought  to  sell  It  before 
this  decrease  took  place,  and  would  have 
done  so  but  for  the  fact  that  no  one  would 
buy  while  the  suit  was  pending.  When  plain- 
tiff in  error  closed  his  proof,  this  evidence, 
on  motion  of  the  defendant  In  error,  was 
stricken  out,  and  this  action  of  the  court  is 
assigned  for  error.  The  amount  of  damages 
sought  on  account  of  delay  Is  the  difference 
between  the  value  of  the  real  estate  at  the 
time  plaintiff  in  error  would  have  sold  it  but 
for  the  pendency  of  the  suit  and  its  value 
at  the  time  the  judgment  was  vacated  and 
petition  dismissed.  When  a  municipal  cor- 
poration institutes  a  proceeding  to  condemn 
land,  it  should  prosecute  the  suit  with  dili- 
gence. Upon  the  damages  being  fixed  by  the 
Judgment,  it  Is  its  duty  to  determine  within 
a  reasonable  time  whether  it  will  pay  the 
damages  and  enter  upon  the  land,  or  aban- 
don the  proceeding;  and,  if  it  takes  the  lat- 
ter course,  its  purpose  should  be  promptly 
and  unequivocally  made  a  matter  of  record 
by  the  vacation  of  the  judgment  and  the 
dismissal  of  the  petition.  If  It  wrongftilly 
delays  the  trial  of  the  cause,  and  omits  to 
make  its  election  to  take  the  land  or  aban- 
don the  proceeding  within  a  reasonable  time 
after  the  amount  of  the  Judgment  has  been 
fixed,  and  then  elects  to  discontinue,  it  i» 
liable  to  the  owner  of  the  land  for  damages 
occasioned  by  such  wrongful  acts.  If  the 
acts  be  not  both  wrongful  and  InjuriouSr 
there  Is  no  liability,  but  where  they  are  both 
wrongful  and  injurious  the  landowner  is  en- 
titled to  recover.  2  Dillon  on  Mun.  Corp.  (4th 
Bd.)  {  609;  7  Bncy.  of  PI.  &  Pr.  p.  686;  %mp- 
Bon  V.  Kansas  City,  111  Mo.  237,  20  S.  W. 
38;  Feiten  v.  City  of  Milwaukee,  47  Wis.  494, 
2  N.  W.  1148;  Carson  v.  City  of  Hartford,  48 
Conn.  68;  Norris  v.  City  of  Baltimore,  44 
Md.  598;  Graff  v.  City  of  Balthnore,  10  Md. 
544. 

The  right  to  recover  Is  based,  not  upon  the 
fact  that  there  is  delay  in  the  prosecution  of 
the  suit,  and  consequent  damage,  or  that 
there  is  delay  in  determining  to  abandon  the 
proceeding  after  the  amount  of  damages  is 
fixed,  and  resulting  damage  to  the  land,  but 
upon  the  theory  that  the  delay  in  prosecuting 
the  suit  has  been  wrongful,  or  that  the  aban- 
donment was  not  determined  upon  within  a 
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reasonable  time  after  the  award  had  been 
fixed,  and  tbat  In  either  caae  the  delay  occa- 
sioned damage  to  the  landowner. 

In  the  case  at  bar  It  appears  from  the  eri- 
dence  that  the  cotirts  of  Cook  county  permit  a 
clerk  employed  In  the  office  of  the  corporation 
counsel  to  make  up  a  trial  calendar  for  the 
trial  of  condemnation  proceedings,  on  which 
be  places  all  condemnation  suits  In  which 
the  city  Is  petitioner  and  which  it  Is  pre- 
pared to  try  and  desires  to  try,  and  there- 
after, at  some  convenient  time,  cases  on  this 
calendar  are  taken  up  and  disposed  of  by 
one  of  the  judges  who  Is  assigned  to  try  the 
causes  on  tbat  calendar;  that  such  suits  are 
not  placed  on  any  other  trial  calendar,  and 
are  not  placed  on  that  calendar  until  the  cor- 
poration counsel  desires  to  have  them  ti-led; 
and  that  plaintlCF  In  error  applied  to  the  cor- 
poration counsel  at  frequent  Intervals  to 
have  this  cause  placed  on  trial,  but  that  his 
request  was  not  compiled  with  for  a  period 
of  more  than  five  years.  If  It  be  true  that 
the  practice  obtains  in  Cook  county  of  hav- 
ing this  calendar  made  up  In  the  manner  In- 
dicated above.  It  should  be  discontinued. 
Our  statute  contemplates  that  the  prepara- 
tion of  trial  calendars  shall  be  under  the 
control  of  the  courts,  and  that  control  should 
not.  be  surrendered  to  one  of  the  parties  to 
the  cause.  The  petitioner  In  an  eminent  do- 
main proceeding  has  no  right  whatever  to 
determine  when  the  cause  shall  be  tried. 
That  right  rests  exclusively  with  the  court, 
or  with  the  Judge  of  the  court  if  the  petition 
is  presented  to  him  in  vacation. 

It  Is  urged  by  the  city  that  the  plaintiff  in 
error  cannot  recover  because  he  did  not  apply 
to  the  court  In  which  the  cause  was  pending 
to  have  it  placed  upon  the  trial  calendar  and 
disposed  of.  Ordinarily,  we  think,  there 
would  be  force  in  this  objection.  The  de- 
fendant who  stands  by  and  makes  no  effort 
to  bring  his  cause  to  trial  should  be  consid- 
ered as  waiving  damages  caused  by  the  de- 
lay. If  he  desires  a  speedy  trial,  It  is  his 
duty  to  advise  the  court  of  that  fact  Here, 
however,  according  to  the  proof,  the  corpo- 
ration counsel  had  assumed,  and  the  court 
had  permitied  him  to  assume,  control  of  the 
trial  calendar.  He  was  given  the  right  and 
assumed  the  right  to  say  at  what  time  the 
defendant's  cause  should  be  heard,  and, 
despite  the  repeated  requests  of  the  defend- 
ant for  an  early  setting  of  the  cause,  re- 
fused to  place  it  upon  the  trial  calendar  so 
that  It  could  be  reached  for  trial  until  a  time 
more  than  five  years  after  the  beginning  of 
the  suit,  and  until  140  cases  begun  after  that 
case  was  begun  had  been  disposed  of.  Un- 
der these  drcnmstanees,  the  city  is  estopped 
to  say  that  plaintiff  in  error  should  have 
applied  to  the  court  to  have  his  case  placed 
upon  the  trial  calendar,  and  the  proof  made 
by  plaintiff  in  error  placed  upon  the  city  the 
burden  of  showing  that  it  bad  not  wrongfully 
delayed  the  trial  of  the  cause. 

More  than  15  months  intervened  between 


the  time  the  judgment  was  entered  and  tiie 
time  the  ordinance  abandoning  the  proceed- 
ing was  passed.  Here  everything  necessarily 
awaited  the  action  of  the  city.  The  owner 
of  the  land  was  entirely  without  any  means 
of  hastening  the  time  when  the  city  would 
elect.  Such  a  delay  is  prima  facie  unreason- 
able. Public  policy  forbids  that  a  municipal 
corporation  should  be  permitted  to  practice 
such  an  imposition  upon  the  property  owner  - 

It  is  also  urged  that  the  damages  claimed, 
even  if  recoverable,  could  be  sued  for  only 
by  the  grantor  of  plaintiff  in  error,  who  was 
the  owner  when  the  condemnation  sfuit  was 
Instituted,  and  In  support  of  this  position  the 
doctrine  Is  invoked  that  the  right  of  action 
against  a  corporation  taking  private  prop- 
erty without  making  compensation  therefor 
is  vested  in  the  person  who  owned  the 
property  at  the  time  it  was  taken.  This  doc- 
trine Is  not  applicable,  because  plaintiff  in 
error  does  not  seek  to  recover  for  the  actual . 
taking  of  the  property.  What  be  seeks  is 
damages  occasioned  by  wrongful  delay. 
Such  damages  necessarily  accrue  to  the  per- 
son owning  the  property  when  such  delay 
occurred,  and  are  payable  to  the  person  who 
owned  \  the  real  estate  at  the  time  of  the 
wrongful  delay.  Plaintiff  in  error  is  there- 
fore entitied  to  recover  any  damages  sus- 
tained in  the  manner  aforesaid  which  were 
visited  upon  the  property  after  the  delivery 
to  him  of  his  deed.  The  court  erred  in  strik- 
ing out  the  evidence  of  the  plaintiff  in  so  far 
as  it  tended  to  establish  such  damages  ac- 
cruing after  he  was  vested  with  the  titie. 
The  damages  sought  to  be  established  by  the 
proof  stricken  were  damages  to  private  prop- 
erty, falling  within  the  language  of  the  Con- 
stitution hereinabove  quoted. 

The  court  peremptorily  instructed  the  Jury 
to  And  the  defendant  below  guilty,  and  to 
assess  the  damages  at  $450,  which  was  the 
amount  paid  by  plaintiff  in  error  for  attor- 
ney's fees  and  other  expenses  in  defending 
the  condemnation  suit  The  city  questions 
the  giving  of  this  instruction  by  cross-errors 
assigned  in  this  court.  We  find  that  such 
expenses  have  been  allowed  in  other  Juris- 
dictions where  statutes  exist  authorizing 
their  recovery,  or  where  the  right  to  abandon 
the  condemnation  proceeding  is  not  an  abso- 
lute right,  but  rests  in  the  discretion  of  the 
court  Where. such  discretion  exists  it  has 
been  held  that  the  court  may  impose  condi- 
tions upon  the  discontinuance  of  the  proceed- 
ing, and  that  it  is  reasonable  to  require  the 
petitioner,  under  such  circumstances,  to  pay 
the  atiorney's  fees  and  other  expenses  In- 
curred by  the  defendant  in  the  litigation. 
Where  the  right  to  abandon  the  proceeding 
is  an  absolute  right  and  where  there  is  no 
statute  authorizing  a  recovery  "of  such  ex- 
penses, they  cannot  be  recovered.  In  this 
state  the  right  of  the  petitioner  to  discontin- 
ue la  absolute,  and,  at  the  time  this  proceed- 
ing was  abandoned,  we  had  no  statute  au- 
thorizing the  allowance  to  the  defendant  In 
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such  erent  of  costs,  expenses,  and  attorney's 
fees  Incurred  In  the  defense  of  the  petition; 
our  statute  authorizing  such  an  allowance 
having  become  effective  on  Jnly  1,  1897.  It 
follows  that  the  plaintiff  in  error  Is  not  enti- 
tled to  recover  his  attorney's  fees  and  other 
expenses  Incurred  In  the  defense  of  the  con- 
demnation suit,  and  that  the  court  below  erred 
In  giving  the  peremptory  instruction.  The 
Judgment  of  the  superior  court  will  be  re- 
yersed,  and  the  cause  will  be  remanded  to 
that  court  for  further  proceedings  consistent 
with  the,  views  herein  expressed. 
RoTersed  and  remanded. 


(213  111.  3SJ) 

PEOPLB  ex  rel.  MERHIAM,  County  Collector, 
V.  ILLINOIS  CENT.  R.  CO.* 

(8ni»eiDe  Con^  «t  Illinoia.    Dec  22.  1904.) 

BPICIAI.    SKWKK    ASSIBSMBNT  — VAMDITT— KO- 
TIOB  TO  PBOFBKTT  OWRKB— tTDDGUXHT 

or  coNnauAHCs— BKViEw. 

1.  A  special  sewer  aaseasment  is  not  void  be- 
muse the  real  owner  of  the  property  assessed 
did  not  receive  notice  thereof,  where  notice  was 
sent  to  the  person  who  paid  the  taxes  during 
the  preceding  year,  in  compliance  with  section 
41  of  the  local  improvement  act  of  1901  (Hurd's 
Bev.  8t  1903.  p.  400),  which  makes  no  other 
reqairements  as  to  notice  in  such  cases. 

2.  A  judgment  confirming  a  special  sewer  as- 
sessment being  rtsnlar  on  its  face,  showing  that 
every  provision  of  the  statute  had  been  complied 
with  and  that  the  court  had  jurisdiction  to  con- 
firm the  roll,  an  objection  which  does  not  ap- 
pear on  the  face  of  the  record,  bat  is  made  ap- 
parent from  evidence  aliunde,  should  be  over- 
ruled. 

Appeal  from  Lee  County  Court;  Bobt  H. 
Scott,  Judge. 

Action  by  the  peoj^]e,  on  relation  of  W.  B. 
Merrlam,  county  collector,  against  the  liU- 
sols  Central  Railroad  Company.  From  a 
judgment  sustaining  objections  to  an  appli- 
cation for  judgm^it  and  order  of  sale  for  a 
dellnauent  special  sewer  assessment  against 
lands  of  defendant,  the  relator  appeals.  Be- 
▼wsed. 

Charles  H.  Wooster,  State's  Atty.,  Harry 
Edwards,  Asst  State's  Atty.,  and  John  S. 
Domblaser,  City  Atty.,  for  appellant  Wil- 
liam Barge  (J.  M.  Dickinson,  of  counsel),  for 
appellee, 

WILKIN,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  county  court  of  Lee  county 
sustaining  objections  to  an  application  for 
Judgment  and  order  of  sale  for  a  delinquent 
special  sewer  assessment  of  the  city  of  Dixon 
against  certain  lands  of  the  appellee,  de- 
scribed as  the  southerly  90  feet  of  the  block 
west  of  the  Illinois  Central  Ballroad,  In 
said  dty. 

The  appellee  acquired  title  to  the  land  In 
1852  and  has  remained  the  owner  since  that 
time.  In  1902  the  dty  of  Dixon  sought  to 
levy  a 'special  assessment  against  this  and 
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other  property  for  the  eonstmctlon  of  a 
sewer.  A  commissioner  was  duly  appointed 
to  spread  the  assessment,  and  he  filed  his 
assessment  roll,  together  with  an  afBdavlt 
of  the  posting  and  mailing  of  notices,  as 
provided  by  statute.  Under  sections  18  and 
22  of  its  charter  (Laws  1851,  pp.  71,  72)  ap- 
pellee pays  Into  the  state  treasury  a  certain 
per  cent,  of  Its  gross  Income  in  lieu  of  gen- 
eral taxes,  and  for  this  reason  the  prem- 
ises In  question  did  not  appear  upon  the 
tax  book  in  Its  name;  but  for  some  reason, 
unexplained  by  this  record,  the  property  did 
appear  on  the  tax  book  In  the  name  of  O.  B. 
Dodge,  and  was  so  assessed  from  1897  to 
1902,  Inclusive,  and  he  (Dodge)  paid  the  taxes 
assessed  thereon  for  those  years.  The  com- 
missioner entered  the  property  on  the  roH  In 
the  name  of  Dodge  and  mailed  tbe  notice  to 
him.  It  Is  now  contended  by  appellee  that 
the  assessment  Is  Illegal  and  void  because 
the  notice  was  sent  to  Dodge,  and  not  to  the 
railroad  company,  and  therefore  It  had  no 
opportunity  to  appear  In  the  county  court 
and  object  to  the  assessment. 

Section  41  of  tbe  local  Improvement  act  of 
1901  (Hurd's  Rev.  St  1903,  p.  400),  after 
providing  what  the  notice  of  the  assessment 
shall  contain,  Is  as  follows:  "Such  notices 
shall  be  sent  by  mall  post-paid  to  each  of 
the  said  persons  paying  the  taxes  on  the 
respective  parcels  during  the  last  preceding 
year  In  which  taxes  were  paid.  •  •  •  An 
afBdavlt  shall  be  filed  before  the  final  hear- 
ing showing  a  compliance  with  the  require- 
ments of  this  section,  and  also  showing  that 
tbe  affiant  •  •  •  made  a  careful  exam- 
ination of  the  collector's  books  showing  the 
paym^its  of  general  taxes  during  the  last 
preceding  year  in  which  the  taxes  were  paid 
thereon,  to  ascertain  the  person  or  persons 
who  last  paid  the  taxes  on  said  respective 
parcels,  and  a  diligent  search  for  their  res- 
idences, and  that  the  report  correctly  states 
the  same  as  ascertained  by  the  affiant;,  and 
said  report  and  affidavit  shall  be  conclusive 
evidence,  for  the  purpose  of  said  proceeding, 
of  the  correctness  of  the  assessment  roll  in 
said  particulars;  but  In  case  the  said  af- 
fidavit shall  be  found  In  any  respect  will- 
fully false,  the  person  making  the  same  shall 
be  deemed  guilty  of  perjury,"  etc.  It  ai>- 
pears  from  this  clause  that  the  commissioner 
is  to  ascertain  tbe  residence  of  "the  persons 
paying  the  taxes  on  the  respective  parcels 
during  the  last  preceding  year  in  which  taxes 
were  paid"  by  an  examination  of  the  col- 
lector's books.  If  he  examined  those  books, 
and  ascertained  who  paid  the  taxes  during 
the  preceding  year,  and  sent  the  notice  to 
that  person,  he  fully  complied  with  all  the 
requirements  of  the  statute,  and  his  affidavit 
to  this  effect  Is  conclusive  evidence  of  the 
correctness  of  the  roll  In  that  particular. 
There  Is  no  claim  that  the  commissioner  did 
not  act  in  perfect  good  faith  in  sending  the 
notice  to  Dodge,  and  there  Is  no  contention 
that  tbe  premises  did  not  appear  upon  the 


difference  that  the  real  owner  of  the  prop- 
erty did  not  receive  the  notice.  The  tax 
might  have  been  paid  by  an  entire  stranger, 
or  by  a  mortgagee,  or  by  some  person  who 
had  previously  owned  the  land  and  at  the 
time  of  payment  had  parted  with  the  title. 
It  makes  no  difference  that  the  land  may  hare 
been  assessed  In  the  name  of  Dodge  by  mis- 
take. Full  compliance  with  the  statute  gave 
the  court  the  necessary  Jurisdiction  over  the 
property  to  subject  It  to  the  payment  of  the 
assessment.  The  Judgment  of  confirmance 
was  legal  and  valid,  and  in  strict  conform- 
ity with  the  requirements  of  the  statute. 

Wo  have  always  held  that  where  a  special 
assessment  has  been  confirmed,  and  applica- 
tion Is  made  for  Judgment  and  order  of  sale 
upon  delinquent  installments,  the  validity  of 
the  assessment  cannot  be  attacked  except 
for  matters  going  to  the  Jurisdiction  of  the 
conrt  to  render  the  same ;  the  application  for 
Judgment  and  order  of  sale  being  a  collateral 
proceeding.  Johnson  y.  People,  189  111.  83. 
59  N.  B.  B15;  Steenberg  v.  People,  164  111. 
478,  45  N.  B.  970;  Gross  v.  People,  172  111. 
571,  50  N.  B.  834;  Foster  v.  City  of  Alton,  178 
111.  587,  51  N.  E.  76;  Glover  v.  People.  188 
111.  676,  59  N.  B.  429.  We  have  also  held  that 
such  want  of  Jurisdiction  In  the  county  court 
must  appear  upon  the  face  of  the  record 
Itself;  otherwise,  it  cannot  be  taken  ad- 
vantage of.  Toung  V.  People,  171  111.  299, 
49  N.  B.  503 :  Dickey  ▼.  People.  160  III.  633, 
43  N.  B.  600;  Casey  v.  People,  166  111.  40, 
46  N.  E.  7.  In  this  case  the  Judgment  of 
confirmance  Is  regular  upon  its  face,  show- 
ing that  every  provision  of  the  statute  has 
been  complied  with,  and  that  the  court  had 
Jurisdiction  to  confirm  the  roll.  The  objec- 
tion urged  by  appellee  does  not  appear  upon 
the  face  of  the  record,  but  is  made  apparent 
from  evidence  aliunde.  It  is  not  even  claimed 
that  the  authorities  levying  the  assessment 
have  been  guilty  of  any  fraud.  The  objec- 
tion should  have  been  overruled. 

The  judgment  of  the  county  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  render  Judgment  for  the  delinquent 
assessment,  together  with  an  order  of  sale 
of  the  premises. 

Reversed  and  remanded,  with  directions. 


(213  111.  870) 

WEBER  V.  POWERS. 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

iJkNDLORn  AMD  TENANT— BENT— POWER  TO  CON- 
FESS JUDGMENT— CON8TBUCTI0N. 

1.  Authority  to  confess  judgment  witboat  pro- 
cess must  be  strictly  parsned,  and,  if  there  is 
no  power  to  enter  the  appearance  of  the  debtor 
and  confess  the  judfcment.  such  judgment  is  a 
nullity,  and  binds  no  one,  and  may  be  collateral- 
ly attacked  for  want  of  juriRdiction  to  render  it. 

2.  A  power  to  confess  judgment  for  rent  due 
by  the  terms  of  a  written  lease  cannot  be  con- 
strued into  a  power  to  enter  up  judgment  for 
rent  accruing  nnder  an  implied  contract  result- 


ant, or  nnder  a  new  agreement  made  between 
the  parties  for  a  renewal  of  such  lease. 

Appeal  from  Appellate  Coort,  First  Dis- 
trlct. 

Motion  to  vacate  a  Judgment  by  confes- 
sion in  favor  of  Ordell  H.  Powers  against 
Max  Weber.  From  an  order  denying  the  mo- 
tion, defendant  appealed  to  the  Appellate 
Court,  which  affirmed  the  same,  and  he  ap- 
peals.   Reversed. 

This  was  a  motion  to  vacate  a.  Judgment 
by  confession,  entered  on  May  6,  1903.  The 
motion  to  vacate  was  denied,  and  the  order 
denying  it  was  entered  on  May  16,  1903,  by 
the  superior  court  of  Cook  county.  An  ap- 
peal from  said  order  was  taken  to  the  Appel- 
late Cburt,  and  the  Appellate  Court  affirmed 
the  order  denying  the  motion  to  vacate  the 
Judgment,  granting  at  the  s^me  time  a  cer- 
tificate of  Importance.  The  present  appeal 
Is  from  such  order  of  affirmance. 

The  facts  are  substantially  as  follows: 
The  declaration  was  filed  on  May  6.  1903,  in 
the  superior  court  of  Oook  county,  and  avos 
that  on  May  14.  1900,  the  plaintiff  below, 
appellee  here,  demised  4346  Forestville  ave- 
nue in  Chicago  to  the  defendant  below,  the 
appellant  here,  for  and  during  the  term  of 
23  months,  commencing  on  the  1st  day  of 
June,  1900,  and  ending  on  April  30,  1902,  and 
that  said  demise  was  on,  to  wit,  the  1st  day 
of  May,  1902,  renewed  for  a  period  of  one 
year,  beginning  on,  to  wit.  May  1,  1902,  "and 
paying  therefor  during  the  said  term  and  the 
renewal  thereof  to  the  said  plaintiff  the  rent 
at  the  rate  of  $600.00  per  year,  payable 
monthly — that  is  to  say,  on  the  first  day  of 
each  and  every  month  of  said  term,  in  ad- 
vance^ by  eVen  and  equal  installments  of 
$50.00  each— by  virtne  of  -which  said  de- 
mise the  said  defendant  entered  Into  posses- 
sion of  the  said  demised  premises,"  and  was 
possessed  thereof  from  the  1st  day  of  Oc- 
tober, 1902,  until  the  day  of  ApriL 

1903,  during  which  period  a  large  sum  of 
money,  to  wit,  the  sum  of  $350,  of  seven 
liquidated  Installments  of  $50  each  (mention- 
ing them),  became  and  was  due  and  payable 
from  the  said  defendant  to  the  said  plaintiff, 
and  Is  unpaid,  whereby  an  action  has  ac- 
crued to  the  plaintiff  to  have  and  demand 
from  the  defendant  the  sum  of  $350,  parcel 
of  the  said  sum  above  demanded. 

The  cognovit  was  filed  on  the  same  day. 
May  6,  1903,  and  recites  that  the  defendant, 
by  his  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  etc.,  and  waives 
service,  and  says  "that  he  cannot  deny  the 
action  of  the  said  plaintiff,  nor  bat  that  he. 
the  said  defendant,  owes  and  is  indebted  to 
the  said  plaintiff  In  manner  and  form  as  the 
said  plaintiff  has  above  complained  against 
him,  nor  but  that  the  said  plaintiff  has  sus- 
tained damages  on  occasion  of  the  noni>er- 
formance  of  the  several  agreements  and  un- 
dertakings of  said  declaration  mentioned,  in- 
cluding the  sum  of  $20.00  attorneys'  fees  for 


blB  reasonable  attorney's  fees  for  entering 
up  this  Judgment,  over  and  at)OTe  other  costs 
and  charges  by  blm  about  his  suit  in  this  be- 
half expended  to  the  amount  of  $370.00," 
and  defendant  waives  errors  and  appeal  "on 
the  judgment  entered  by  virtue  hereof." 
There  was  an  affidavit  of  plaintiff's  agent  to 
the  effect  that  defendant  was  indebted  in 
the  sum  of  $360,  and  $20  attorney's  fees. 
Plaintiff  also  filed  an  affidavit  with  the  dec- 
laration that  he  owns  the  premises,  and 
knows  the  handwriting  of  Max  Weber,  and 
that  the  signature  on  the  attached  lease  is 
that  of  Max  Weber,  who  is  still  living,  and 
that  there  Is  due  as  rent  under  the  renewal 
of  said  lease  $350. 

The  lease,  containing  the  warrant  of  at- 
torney filed  in  the  cause,  is  dated  May  14^ 
1900,  and  made  by  appellee  to  appellant,  de- 
mising said  premises,  "to  have  and  to  hold 
the  same  unto  the  party  of  the  second  part 
from  the  first  day  of  June,  A.  D.  1900,  xmtU 
the  last  day  of  April,  A.  D.  1902.  And  the 
party  of  the  second  iiart,  in  consideration 
of  said  demise,  does  covenant  and  agree  with 
the  party  of  the  first  part  as  follows:  Firat; 
to  pay  as  rent  for  said  demised  premises  the 
sum  of  $1,150.00,  payable  in  monthly  install- 
ments of  $60.00  each  in  advance,  upon  the 
first  day  of  each  and  every  month  of  said 
term,  at  the  office  of  Draper  &  Kramer." 

The  lease  contains  also  the  following  pro- 
vision: "Elghtli— At  the  termination  of  this 
lease  by  lapse  of  time  or  otherwise,  to  yield 
up  immediate  possession  to  said  party  of 
the  first  part,  and,  failing  so  to  do,  to  pay, 
as  liquidated  damages  for  the  whole  time 
such  possession  is  withheld,  the  sum  of  $5.00 
per  day.  •  •  •  The  party  of  the  second 
part  hereby  irrevocably  constitutes  any  at- 
torney of  any  court  of  record  of  this  State 
attorney  for  him  in  his  name  *  *  *  to 
enter  appearance  in  such  court,  waive  pro- 
cess and  service  thereof,  and  confess  Judg- 
ment from  time  to  time  for  any  rent  which 
may  be  due  to  said  party  of  the  first  part,  or 
the  assigrnee  of  said  party,  by  the  terms  of 
this  lease,  with  costs  and  $20.00  attorney's 
fees,  and  to  waive  all  errors  and  all  tight  of 
appeal  from  said  Judgment  and  Judgments, 
and  to  file  a  consent  in  writing,  that  a  writ 
of  restitution  or  other  proper  writ  of  execu- 
tion may  be  issued  immediately,"  etc.  The 
lease  is  under  seal. 

The  Judgment,  entered  upon  the  same 
day,  to  wit.  May  6,  1908,  was  as  follows: 
"And  now  on  this  day  comes  the  plalntlfl  to 
tbls  suit  by  Jnle  F.  Browers  and  Samuel  B. 
King,  his  attorneys,  and  files  herein  his  cei^ 
tain  declaration  in  a  plea  of  trespass  on  the 
case  upon  promises,  and  thereupon  also 
comes  the  said  defendant  by  Otis  King 
Hutchinson,  his  attorney  in  fact,  and  files 
herein  his  warrant  of  attorney,  the  execn- 
tlon  of  which  l)elng  duly  proven,  and  also 
his  cognovit  confessing  the  action  of  the 
plalntlfl  against  him,  the  said  defendant, 
and  that  the  plaintiff  has  sustained  damages 


herein  by  reason  of  the  premises  against  him, 
the  said  defendant;  to  the  sum  of  three  han- 
dred  seventy  dollars,  and  no  cents,  on  mo- 
tion of  plaintiff  leave  is  given  him  by  the 
court  to  enter  up  a  Judgment  herein  for  the 
amount  due  on  the  lease  filed  in  said  cause, 
together  with  attorney's  fees,  as  provided 
in  said  warrant  of  attorney.  Therefore  it  is 
considered  by  the  court  that  the  plaintiff  do 
have  and  recover  of  and  from  the  defendant 
his  said  damages  of  three  hundred  seventy 
dollars,  and  no  cents,  in  form  as  aforesaid 
by  the  said  defendant  confessed,  together 
with  his  costs  and  charges  in  this  behalf  ex- 
pended, and  have  execution  therefor." 

The  bill  of  exceptions  was  filed  on  Jnly  18, 
1903,  and  recites  that  on  the  hearing  of  the 
motion  made  by  the  defendant  to  set  aside 
and  vacate  the  judgment  by  confession  en- 
tered in  said  cause  on  May  6,  1903,  and  to 
quash  the  execution  issued  thereon,  and  for 
leave  to  plead  to  the  declaration  filed  there- 
in, which  hearing  was  had  on  the  16th  day  of 
May,  1903,  the  defendant,  to  maintain  said 
motion,  submitted  the  same  in  writing,  and 
assigned  the  following  reasons  in  favor 
thereof,  to  wit:  (1)  That  the  rendition  of  the 
Judgment  herein  was  improper  and  illegal. 
(2)  That  no  power  to  confess  the  judgment 
entered  herein  was  given  by  the  defendant. 
Max  Weber,  In  and  by  said  lease  and  war- 
rant of  attorney  attached  to  the  declaration. 
(?)  That  the  lease  attached  to  the  declara- 
tion, and  in  which  a  warrant  to  confess 
Judgment  was  contained,  expired  by  its  own 
limitation  on  the  80th  day  of  A^I,  1902, 
and  that  no  new  lease  was  signed,  or  any 
written  agreement  entered  into,  by  the  de- 
fendant. Max  Weber.  (4)  That  the  declara- 
tion alleges  the  lease  to  have  expired  on 
April  30,  1902,  and  tliat  on  May  1,  1902,  a 
new  contract  for  a  period  of  one  year  was 
entered  into  by  the  parties,  and  no  state- 
ment is  contained  in  the  declaration^  as  to 
whether  said  new  contract  was  a  valid  or 
written  contract,  and  no  warrant  of  attorney 
to  confess  Judgment  under  said  new  contract 
alleged  in  the  declaration  is  attached  thereto 
or  was  presented  to  or  filed  in  court  (6) 
That  a  lease  filed  in  this  case,  of  which  the 
warrant  of  attorney  is  a  part,  expb%d  on  the 
30th  day  of  April,  1902,  and  the  declaration 
shows  that  the  rent  claimed  as  due,  and  for 
which  judgment  was  rendered,  accrued  after 
April  30,  1902,  and  under  the  new  contract 
alleged  in  said  declaration,  and  after  the 
said  warrant  of  attorney  had  expired.  (St 
That  at  the  time  of  the  rendition  of  the  judg- 
ment the  defendant  was  not  indebted  to  the 
plaintiff  in  the  sum  of  $370,  or  in  any  sum 
whatever. 

The  bill  of  exceptions  also  recites  that  the 
defendant  read  in  evidence  in  support  of  his 
motion  bis  own  affidavit,  in  which  he  states 
that  he  entered  into  the  lease  in  question 
with  the  plaintiff,  Powers,  for  a  period  from 
June  1,  1900,  to  ApHI  30,  1902,  at  a  yearly 
rental  of  $1,150,  payable  monthly  at  the  rate 
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ot  $50  per  month,  as  is  stated  In  the  lease; 
that  before  the  expiration  of  the  lease,  on, 
to  wit,  April  20, 1902,  a  representative  of  the 
plaintiff  asked  affiant  If  he  wanted  to  make 
a  new  lease  of  the  said  premises  from  May 
1,  1902,  to  April  30,  1904,  and  affiant  then  re- 
fused to  enter  into  a  new  lease  for  said  prem- 
ises, stating,  however,  that,  if  the  plaintiff 
would  make  certain  repairs  on  and  about 
said  proper^  to  the  satisfaction  of  affiant, 
affiant  would  execute  such  a  lease;  that 
shortly  before  the  expiration  of  the  lease, 
and  prior  to  May  1,  1902,  the  plaintiff,  Pow- 
ers, called  on  affiant,  and  asked  him  if  he 
would  be  willing  to  remain  at  the  rate  of 
$50  per  month  for  rental ;  that  affiant  agreed 
to  remain  provided  Powers  would  make  cer- 
tain repairs  within  a  reasonable  tlme^  and 
that  after  making  the  repairs  within  a  rea- 
sonable time,  affiant  would  sign  the  lease ; ' 
that  Powers  accepted  the  proposition,  and 
that  this  agreement  was  made  during  April, 
1902;  that  affiant  then  remained  In  posses- 
sion until  the  latter  part  of  September,  1902, 
waiting  for  such  repairs  to  be  made,  and 
paid  all  the  rent  to  Powers  for  all  the  thaoe 
be  was  In  occupation  of  said  premises ;  tbat 
Powers  did  not  make  all  the  repairs  as 
agreed  to  by  blm,  but  attempted  from  time 
to  time  to  make  a  few  repairs,  and  In  the 
latter  part  of  September,  1002,  said  repairs 
were  not  finished,  and  therefore  this  affiant, 
during  the  month  ot  September,  1902,  moved 
oat  of  said  premises  and  surrendered  the 
k^s  and  the  possession  thereof  to  tbe  plain- 
tiff; that  affiant  vacated  the  premises  be- 
cause plaintiff  would  not  and  did  not  fulfill 
his  contract  to  make  repairs,  and  because  of 
the  fact  that  the  premises  were  In  such  a 
condition,  occasioned  by  the  plaintiff  herein, 
tbat  this  affiant  was  deprived  of  the  benefi- 
cial enjoyment  of  said  premises;  that  the 
lease  expired  April  30, 1902,  and  no  new  lease 
was  executed,  except  tbe  verbal  agreement 
above  stated,  being  a  tenancy  from  month 
to  month ;  tbat  affiant  was  not  Indebted  to 
the  plaintiff  in  any  sum  at  the  time  of  the 
entry  of  the  Judgment  by  confession  herein ; 
that  no  warrant  of  attorney  was  signed  by 
him,  except  the  one  contained  in  the  lease 
which  expired  on  April  30,  1902,  and  that  he 
at  no  time  authorised  any  attorney  in  any 
manner  to  appear  for  him  in  the  above-oitl- 
tled  cause  and  confess  Judgment;  and  that 
he  has  a  good  defense  to  this  action  upon 
the  merits  to  the  whole  ot  tbe  idalstlff's  de- 
mand. 

The  bill  of  exceptions  also  stated  tbat  the 
plaintiff.  Powers,  read  in  evidence  his  own 
affidavit  In  opposition  to  the  motion  of  the 
defendant  to  vacate  the  Judgment,  and  there- 
in swore  that  prior  to  May,  1902,  when  the 
lease  between  him  and  Weber— being  the  In- 
strument sued  on — expired,  affiant  agreed 
with  Weber  that  the  latter  should  remain  in 
possession  ot  the  premises  at  the  same  rent- 
al reserved  la  the  lease,  namely,  $00  per 
month,  and  npon  the  same  conditions  and 


terms  set  forth  id  die  said  lease,  and  affiant 
agreed  to  execute  a  new  lease  of  said  prem- 
ises upon  the  same  conditions,  terms,  and 
promises  as  set  forth  in  said  lease ;  that  dur- 
ing the  month  of  August,  1902,  and  subse- 
quent to  May  1, 1902,  Weber  agreed  with  affi- 
ant to  sign  a  two-year  lease  of  said  premises 
upon  the  same  conditions  as  set  forth  in  said 
lease  exph^g  April  30,  1902,  and  that  this 
affiant  agreed  at  the  same  time  to  make  cer- 
tain repairs,  amounting  to  |100;  that  the 
same  were  made,  and  the  making  ot  the 
same  superintended  by  said  Weber  and  his 
wife,  and  completed  to  their  satisfaction  be- 
fore Weber  vacated  the  premises ;  that,  when 
the  repairs  were  made,  no  time  was  set  by 
Weber,  or  by  affiant,  when  they  were  to  be 
made,  but  Weber  requested  affiant  to  per- 
mit him  and  his  wife  to  superintend  them 
and  attend  to  the  same,  which  they  did ;  that 
affiant  was  not  aware  that  Weber  had  va- 
cated the  premises  until  he  received  a  letter 
from  him,  dated  October  11,  1902,  telling 
him  to  call  and  get  the  keys  for  the  house 
on  the  premises,  and  stating  that  they  had 
been  ready,  for  Powers  since  Monday,  and 
asking  Iiim  to  call  for  the  same  at  4404  Prai- 
rie avenue;  that  affiant  called  upon  Weber 
about  September  15th  at  his  office,  and  Web- 
er refused  to  sign  the  lease,  and  stated  tliat  he 
Intended  to  vacate  the  premises  Itecanse  the 
price  ot  coal  for  heating  the  house  was  high, 
and  that  he  intended  to  move  into  a  steam- 
heated  apartment  to  save  the  expense  of  beat- 
ing the  house;  that  appelant  never  complain- 
ed to  affiant  tbat  any  ot  the  repairs  were  not 
such  as  affUint  had  agreed  to  make,  or  as  to 
their  sufficiency  and  extent;  but  expressed 
hia  satisfaction  with  them;  that  Wet>er  did 
not  vacate  the  premises  until  October  1, 1902, 
and,  when  he  abandoned  tlie  same,  neglect- 
ed to  lock  tbe  same,' but  left  the  front  door 
unlocked. 

The  bill  of  exceptions  also  states  that  a 
oertain  affidavit  of  one  Crawford  was  read 
in  evidence  by  the  plaintiff  in  oppoeitlon  to 
the  motion,  in  which  Crawford  stated  that 
he  made  the  repairs  and  decorattons  npon 
the  premises  upon  tbe  order  ot  Powers,  and 
that  Weber's  wife  selected  tbe  colors,  style, 
and  materials  tor  the  deooratlonii  and  r^airs 
from  the  firm  ot  which  Crawford  was  tore- 
man,  and  superintended  the  same,  and  that 
the  same  were  completed  to  the  aatisfactlon 
of  Weber;  that,  when  they  were  made,  no 
time  was  set  by  either  Weber  or  Powers 
when  they  should  be  made,  but  Weber  re- 
quested affiant  to  permit  him  and  his  wife 
to  superintend  the  same,  which  they  did; 
and  that  the  same  were  flnlahed  before  Au- 
gust 20. 1902. 

KrauB,  Alschuler  &  Holden,  tor  appellant 
Jule  F.  Brower  and  Samuel  B.  King,  for  ap- 
pellee. 

MAOBTJDEB,  J.  (after  stating  the  tacts). 
The  material  question  presented  by  Oie  rec- 
ord, in  this  case  is  whether  tbe  appellee  was 
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feaa  Judgment  to  enter  np  a  Judgment  for 
rent  alleged  to  have  accraed  after  the  ex- 
piration of  the  -written  lease,  and  while  ap- 
pellant was  in  possession  ot  tbe  premises 
after  such  ezplratloo,  eitber  by  virtue  of 
holding  over  under  tbe  lease,  or  by  virtue  of 
a  new  agreement  made  between  tbe  parties. 

By  the  terms  of  the  written  lease  under 
which  appellant  originally  entesed  he  was 
to  bold  the  premises  from  tbe  Ist  day  of 
June,  1900,  until  tbe  last  day  of  April,  1902, 
a  iteriod  of  23  months,  and  to  pay  as  rent 
therefor  "the  sum  of  $1,150.00,  payable  In 
monthly  Installments  of  $60.00  each  in  ad- 
vance upon  tbe  first  day  of  each  and  every 
month  of  said  term."  Appellant  paid  all  the 
rent  due  by  tbe  terms  of  tbe  written  lease 
up  to  tbe  last  day  of  April,  1902.  He  re- 
mained in  possession  five  months  after  tbe 
lease  expired,  and  until  the  latter  part  of 
September,  1902,  when  be  abandoned  tbe 
piiemlses.  He  paid  rent  at  tbe  rate  of  $60  per 
month  for  each  of  tbe  five  months  during 
which  be  remained  In  possession  after  tbe 
expiration  of  the  le^se.  Tbe  Judgmmt  was 
entered  for  rent  at  tbe  rate  of  $60  per  month 
for  the  seven  months.  Inclusive,  from  October 
1,  1902,  yrbea  appellant  left  the  premises,  up 
to  May  1,  1903,  together  with  costs  and  at- 
torney's fees.  Did  appellee  have  any  autbor- 
Ity,  under  tbe  warrant  of  attorney  contained 
In  tbe  lease,  to  «nter  up  Judgment  by  con- 
fession against  appellant  for  the  pei^od  of 
■even  months  from  October  1,  1902,  to  May 
1,1903? 

Certainly,  tbe  warrant  of  attorn^  con- 
tained in  the  lease  did  not  in  express  terms 
confer  any  antbority  to  enter  up  Judgment 
for  any  rent  accruing  after  April  80,  1902, 
when  the  term  mentioned  in  tbe  written 
lease  expired. 

It  is  claimed,  on  the  part  of  appellee,  that 
after  April  80,  1902,  tbe  date  of  tbe  expira- 
tion: of  tbe  lease,  appellant  held  over  with 
tbe  consent  of  tbe  appellee,  tbe  landlord, 
upon  the  same  terms  and  conditions  which 
are  prescribed  in  tbe  original  lease,  and  that. 
Inasmuch  as  the  landlord  was  authorized  by 
the  terms  of  tbe  lease  to  enter  up  Judgment 
for  the  rent  accruing  while  the  lease  was  in 
force,  be  was  also  authorized  to  enter  up 
Judgment  for  the  rent  which  accrued  while 
the  appellant  was  holding  over,  It  being  con- 
tended that  tbe  power  to  confess  Judgment 
was  continued,  after  tbe  expiration  of  the 
lease,  during  the  period  of  the  holding  over 
by  the  appellant.  If  there  was  such  holding 
over. 

It  is  the  settled  doctrine  of  this  court  that 
tbe  authority  to  confess  a  Judgment  without 
process  must  be  clear  and  explicit,  and  must 
be  strictly  pursued;  and  that,  if  there  is  no 
power  to  enter  tbe  appearance  of  the  debtor 
and  confess  the  Judgment,  such  Judgment  is 
ft  nullity,  and  binds  no  one,  and  may  be  at- 
tacked collaterally  for  want  of  Jurisdiction 
In  tbe  conrt  to  render  It.  Chase  v.  Dana,  44 
riN.B.— (58 


V.  Hunt,  24  111.  598;  Frye  v.  Jones,  78  111. 
627;  Mayer  v.  Pick,  192  III.  561,  61  N.  B. 
416,  85  Am.  St.  Rep.  352;  Whitney  v.  Bohlen, 
157  IlL  671,  42  N.  B.  162;  Blake  v.  State 
Bank  Of  Freqrart,  178  111.  182,  52  N.  B.  957; 
Krlekow  v.  Pennsylvania  Tar  Manf.  Co.,  87 
111.  App.  653;  Hall  v.  Hamilton,  74  111.  437; 
Frear  v.  Commercial  Nat  Bank,  73  111.  478; 
Little  V.  Dyer,  138  111.  272,  27  N.  B.  905,  32 
Am.  St.  Rep.  140. 

Here  the  warrant  of  attorney  authorized 
any  attorney  of  any  court  of  record  "to  en- 
ter [appellant's]  appearance  in  sncb  conrt, 
waive  process  and  service  thereof,  and  con- 
fess Judgment  from  time  to  time  for  any  rent 
which  may  be  due  to  said  party  of  the  first 
part  *  ••  by  tbe  terms  of  this  lease." 
Tbe  only  rent  which  might  be  due  to  appel- 
lee by  the  terms  of  tbe  written  lease  was 
tbe  sum  of  $1,150,  payable  in  monthly  install- 
ments of  $50  each  in  advance,  upon  the  first 
day  of  each  and  every  month  during  the  pe- 
riod of  23  months  extending  from  June  1, 
1900,  to  April  SO,  1902.  For  any  of  the  in- 
stallments of  rent  at  tbe  rate  of  $60  per 
month  which  migbt  be  dne  during  this  pe- 
riod of  23  months,  and  which  was  a  part  of 
the  sum  of  $1,150,  Judgment  by  confession 
could  be  entered  up.  But  tbe  warrant  of  at- 
torney confers  no  authority  to  confess  Judg- 
ment for  any  other  amounts,  or  for  any 
amounts  accruing  during  any  other  period. 
Tbe  warrant  of  attorney  does  not  authorize 
the  confession  of  Judgment  for  rent  which 
may  be  due  according  to  the  terms  of  an  oral 
demise  existing  after  the  expiration  of  tbe 
written  lease.  The  lease  itself  does  not  con- 
tain any  covenant  or  agreement  on  tbe  iwrt 
of  tbe  lessor  for  a  renewal  of  the  lease.  Tbe 
old,  or  written,  lease  is  not  tbe  contract  of 
tbe  parties  for  a  new  term,  but  is  only  evi- 
dence to  uphold  tbe  implied  contract  result- 
ing from  the  holding  over  of  the  tenant  1 
Wood  on  Landlotrd  and  Tenant  t  13.'  Sudi 
holding  over,  where  It  exists,  becomes  In 
effect  a  parol  demise  during  tbe  holding,  and 
will  be  barred  in  due  time  by  tbe  statute  of 
limitations.  2  Taylor  on  Landlord  and  Ten- 
ant {"625;  Stewart  v.  Apel,  5  Houst  (Del.) 
189. 

Parol  evidence  must  be  resorted  to  to  show 
that,  where  tbe  tenant  remains  in  possession 
after  the  expiration  of  tbe  written  lease,  he 
holds  over  under  tbe  terms  of  sncb  lease.  A 
power  to  confess  Judgment  for  tbe  rent  due 
by  the  terms  of  tbe  written  lease  cannot  be 
construed  into  a  power  to  enter  up  Judgment 
for  rent  accmlng  under  an  implied  contract 
resulting  from  tbe  fact  of  a  holding  over  by 
the  tenant  In  this  case,  to  give  the  warrant 
of  attorney  such  a  construction  would  be  in 
violation  of  the  rule  that  sncb  warrants  of 
attorney  should  be  strictly  construed. 

"Where  a  tenant  for  a  year  or  years  holds 
over  after  the  expiration  of  bis  lease,  with- 
out having  made  any  new  arrangement  with 
bis  landlord  under  which  su<A  holding  over 
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takes  place,  tne  lanaiora,  at  ois  election,  may 
treat  the  tenant  as  a  trespasser,  or  as  a  ten- 
ant for  another  year,  upon  the  same  terms 
as  In  the  original  lease,  and  this  though  the 
tenant  has  no  Intention  of  holding  over  for 
a  year,  or  of  paying  the  same  rent.  The  law 
Axes  the  tenant's  liability  for  holding  over, 
independent  of  his  intention.  The  legal  pre- 
sumption of  a  renewal  from  the  holding  over 
cannot  be  rebutted  by  proof  of  a  contrary 
intention  on  the  part  of  the  tenant  alone." 
Clinton  Wire  Cloth  Co.  v.  Gardner,  99  111. 
151.  The  right  of  election  as  to  whether  the 
tenant,  remaining  in  possession  after  the 
expiration  of  the  lease.  Is  holding  over  upon 
the  same  terms  as  In  the  original  lease,  la 
a  right  which  belongs  to  the  landlord,  and 
not  to  the  tenant  It  Is  the  landlord  alone 
whose  Intention  on  the  subject  is  to  be  as- 
certained, as  It  Is  be  alone  who  may  elect  to 
treat  the  tenant  as  holding  over  under  the 
terms  of  the  old  lease.  Keegan  v.  Klnnare, 
123  111.  280,  14  N.  B.  14.  It  Is  true  that,  as 
a  general  rule,  the  law  by  Implication  cre- 
ates a  new  tenancy  from  year  to  year  where 
the  tenant  holds  possession  of  the  premises 
after  the  expiration  of  a  lease  for  year,  or 
years,  under  which  he  went  Into  possession, 
but  such  implication  Is  not  conclusive;  It 
may  be  rebutted  by  the  acts  of  the  parties; 
and  it  Is  a  question  of  fact  for  the  jury  to 
determine,  under  the  Instructions  of  the 
court;  whether  or  not  the  holding  over  is  such 
as  to  create  a  new  tenancy.  While  the  legal 
presumption  of  a  renewal  of  the  tenancy 
from  the  holding  over  of  the  tenant  cannot 
be  rebutted  by  proof  of  a  contrary  Intention 
on  the  part  of  the  tenant  alone.  It  can  be  re- 
butted by  proof  of  a  contrary  intention  on 
the  part  of  the  landlord  alone,  or  on  the  part 
of  both  parties.  Clinton  Wire  Cloth  Co.  v. 
Gardner,  supra.  It  It  be  a  question  of  fact 
to  be  determined  by  the  Jury,  under  the  in- 
structions of  the  court,  whether  the  holding 
over  Is  such  as  to  create  a  new  tenancy,  then 
such  question  of  fact  cannot  be  determined 
by  a  confession  of  It  In  a  cognovit,  and  by  a 
Judgment  of  confession  entered  in  pursuance 
of  such  cognovit  So  to  bold  would  be  to 
deprive  the  debtor  of  his  right  to  a  trial  by 
Jury.  The  debtor,  in  authorizing  a  confes- 
sion of  Judgment  against  him  for  rent  due  by 
the  terms  of  a  written  lease  which  he  has 
signed,  cannot  be  thereby  made  to  confess 
Judgment  In  favor  of  a  renewal  of  such  lease, 
or  In  favor  of  a  holding  over  under  such 
lease.  The  fact  of  a  renewal,  or  the  fact  of 
ft  holding  over.  Is  a  foct  dehors  the  written 
lease,  and  the  terms  of  the  written  power 
of  attorney  contained  in  the  lease.  A  Judg- 
ment by  confession  must  be  for  a  fixed  and 
definite  sum,  and  not  in  confession  of  a  fact 
that  can  only  be  established  by  testimony 
outside  of  the  written  documents  required  by 
the  statute  to  be  filed  in  order  to  enter  up  a 
Judgment  by  confession. 

In  Smith  V.  Pringle,  100  Pa.  275,  the  Su- 
preme Court  of  Pennsylvania  held  that  a 


conression  or  judgment  lor  a  term  certain 
has  reference  to  that  particular  term  only, 
and  does  not  authorize  the  entry  of  Judg- 
ment for  rent  accruing  after  the  expiratlcm 
of  the  term  certain,  where  the  tenant  has 
held  over.  In  that  case  a  Judgment  by  con- 
fession was  entered  up  for  a  certain  amount 
upon  a  confession  of  Judgment  contained  in 
a  lease  of  certain  premises  executed  by  Prin- 
gle to  Smith.  Smith  obtained  a  rule  to  show 
cause  why  the  Judgement  should  not  be  open- 
ed and  he  be  let  Into  a  defense,  which  rule 
was  afterwards  made  absolute,  but  the  Judg- 
ment was  reversed,  and  the  court  there  said: 
"The  judgment  In  this  case  was  entered  un- 
der the  power  contained  in  the  lease  by  Prin- 
gle to  Smith  for  one  year  from  April  1,  1875, 
at  the  rent  of  $450.  The  judgment  was  con- 
fessed for  the  full  sum  of  |450,  evidently  to 
secure  the  payment  of  that  rent  There  is 
nothing  to  extend  it  as  security  beyond  that 
amount  The  renewal  of  the  lease  by  the 
tenant  continuing  In  possession  clearly  Would 
not  do  so.  When,  therefore,  the  rent  for  the 
term  of  the  lease  was  paid,  the  judgment  was 
paid.  The  implied  renewal  of  the  lease 
could  not  revive  the  judgment  once  extin- 
guished and  dead.  That  the  plaintiff  might 
have  recovered  the  rent  accruing  subse- 
quently was  nothing  to  the  purpose."  So,  In 
the  case  at  bar,  the  warrant  of  attorney  gave 
authority  to  confess  Judgment  for  $1,150,  or 
for  monthly  installments  of  that  som 
amounting  to  $60  each,  and  accruing  during 
the  period  of  23  months  from  June  1,  1900, 
to  April  SO,  1902.  The  warrant  of  attorney 
could  not  be  extended  as  security  beyond 
tliat  amount  and  the  continuation  of  appel- 
lant in  possession  beyond  the  expiration  of 
the  lease  could  not  do  so.  When  appellant 
paid  all  the  rent  amounting  to  $1,150,  which 
became  due  In  monthly  Installments  during 
the  period  of  23  mouths,  he  paid  all  the  mon- 
ey for  which  the  warrant  of  attorney  author- 
ized Judgment  to  be  entered  up  against  him. 
The  power  conferred  by  the  warrant  of  at- 
torney was  thereby  exhausted,  and  could  not 
be  revived  by  an  implied  contract  resulting 
from  a  holding  over  by  appellant  Counsel 
for  appellee  say  that  a  warrant  of  attorney 
to  confess  Judgment  Is  a  familiar  common- 
law  security,  and  Is  extended  with  the  exten- 
sion of  the  principal  obligation:  citing  Bosh 
V.  Hanson,  70  HI.  480.  Undoubtedly,  if  tbe 
principal  obligation  named  In  the  present 
lease — that  is  to  say,  the  obligation  to  pay 
$1,150  of  rent  in  monthly  installments  during 
a  period  of  23  months — had  been  assigned  by 
appellee,  the  security  afforded  by  the  war- 
rant of  attorney  would  have  passed  to  such 
assignee.  But  In  such  case  the  debt  assign- 
ed would  be  the  same  debt  for  which  the 
warrant  of  attorney  authorized  the  confes- 
sion of  judgment  and  not  a  new  and  dlffa<- 
ent  debt  accruing  snbseqnentiy,  and  growing 
by  implication  out  of  a  holding  over  by  tbe 
tenant. 
The  rule  that  where  a  tenant  for  year  or 


lease,  the  landlord,  at  bis  election,  may  treat 
tbe  tenant  as  a  tenant  for  another  year  up- 
on the  same  terms  as  In  the  original  lease,  is 
subject  to  the  condition  that  such  holding 
over  after  the  expiration  of  the  lease  is  not 
tmder  any  new  arrangement  made  by  the 
landlord  with  the  tenant  Tbe  rule  does 
not  apply  where  there  is  a  new  contract  be- 
tween tbe  landlord  and  tenant  under  which 
the  latter  remains  in  possession.  Clinton 
"Wire  Cloth  Co.  v.  Gardner,  snpra;  Keegan 
V.  Klnnare,  supra;  Goldsbrough  v.  Gable, 
140  111.  269,  29  N.  E.  722,  15  L.  R.  A.  294. 
The  doctrine  is  thus  stated  in  18  Am.  &  Eng. 
Bncy.  of  Law  (2d  Ed.)  p.  407:  "In  the  ab- 
sence of  any  express  stipulations,  the  new 
tenancy  created  by  a  tenant's  holding  over 
after  tbe  expiration  of  his  lease  is  implied 
by  law  to  be  upon  the  same  terms  and  sub- 
ject to  all  the  covenants  contained  in  the  ex< 
pired  Jease."  In  Priekett  v.  Hitter,  16  111. 
96,  it  was  held  that  where  a  tenant  under  a 
lease  for  a  year  or  yearn,  or  for  a  stated  pe- 
riod, holds  over.  It  will  be  construed  as  an 
implied  agreement  that  he  shall  bold  over 
for  a  corresponding  period  upon  tbe  same 
terms  as  to  rent  and  times  of  payment,  un- 
less there  be  some  act  of  one  or  of  both  the 
parties  which  rebuts  the  implication.  See, 
also,  Bunt  v.  Morton,  18  111.  76;  McKinney 
T.  Peck,  28  111.  174. 

In  the  case  at  bar  the  affidavits  filed  upon 
the  motion  to  vacate  the  Judgment,  and  for 
leave  to  plead  to  the  declaration  show  that 
tbere  was  some  new  arrangement  between 
appellee  and  appellant  in  reference  to  hold- 
ing over  and  to  tbe  continued  possession 
of  the  premises  by  the  appellant.  Appellant 
In  bis  affidavit  swears  that  appellee  or  his 
representative  proposed  to  him,  before  the 
expiration  of  the  written  lease,  to  give  him  a 
new  lease  of  the  premises  for  two  years,  and 
that  appellant  agreed  to  remain  upon  the 
premises,  and  pay  the  same  rent  which  he  had 
abreadypaid,  on  condition  that  certain  repairs 
should  be  made.  Appellee  himself  in  his  affi- 
davit swears  that  before  tbe  expiration  of  tbe 
old  lease  he  agreed  with  appellant  that  the 
latter  should  remain  in  i>ossession  of  the 
premises  at  the  same  rent  and  upon  the  same 
terms,  and  that  appellant  agreed  to  execute  a 
new  lease  upon  the  same  conditions,  terms, 
and  promises  as  set  forth  in  tbe  old  lease; 
and  he  also  swears  that  in  August,  1902,  after 
the  expiration  of  the  lease,  appellant  agreed 
with  him  to  sign  a  lease  of  tbe  premises  for 
two  years  upon  the  same  terms  as  set  forth 
in  the  old  lease  which  expired  on  April  30, 
1902.  Tbe  new  agreement  thus  made  be- 
tween the  parties  was  different  from  the  old 
agreement  The  old  agreement  provided  for 
a  demise  of  the  premises  for  a  period  of  23 
months,  while  the  new  agreement  provided 
for  a  demise  of  the  premises  for  a  period 
of  2  years.  The  presumption  which  would 
arise  from  the  holding  over  by  tbe  appellant 
would  be  that  the  tenancy  was  renewed  for  a 


presumption  is  rebutted  by  tbe  statement, 
made  in  the  affidavits,  that  the  parties  agreed 
upon  a  lease  for  two  years,  one  of  tbem 
saying  that  such  lease  was  to  be  made  abso- 
lutely and  without  condition,  and  the  other 
that  it  was  to  be  made  upon  the  conditioD 
that  certain  tepairs  were  to  be  made  by  tbe 
lessor.  The  new  arrangement  mad6,  or 
sought  to  be  made,  as  set  forth  in  the  state- 
ment preceding  this  opinion,  is  inconsistent 
with  the  idea  that  appellee,  as  landlord,  was 
treating  the  appellant  as  a  tenant  holding 
over  under  the  same  terms  as  were  prescrib- 
ed by  the  lease. 

It  is  true  that  tbe  new  agreement  for  a 
lease  for  a  period  of  two  years  was  an  oral 
agreement,  and,  under  the  statute  of  frauds, 
was  void  as  being  an  agreement  that  was 
not  to  be  performed  within  tbe  space  of  one 
year  from  the  making  thereof.  2  Starr  &  O. 
Ann.  St  1806  (2d  Ed.)  p.  1991,  c.  59,  {  1. 
But  although  the  agreement  may  have  been 
void  under  the  statute  of  frauds,  yet  inas- 
much as  tbe  treatment  by  the  landlord  of 
the  tenant,  who  holds  over,  as  one  who  holds 
over  under  the  terms  and  conditions  of  tbe 
old  lease,  is  a  matter  of  intention  on  tbe 
part  of  the  landlord,  such  void  verbal  agree- 
ment serves  to  explain  the  holding  over  after 
the  expiration  of  tbe  written  lease,  and  to 
show  tliat  it  was  not  upon  the  terms  of  the 
original  lease.  That  such  a  new  verbal  con- 
tract void  imd^  the  statute  of  frauds,  may 
serve  to  show  that  the  landlord  did  not  in- 
tend to  treat  the  tenant  as  holding  over  un- 
der the  terms  of  the  original  lease,  was  held 
by  the  Supreme  Court  of  Alabama  in  tbe 
case  of  Crommelin  v.  Thiess  &  Co.,  31  Ala. 
412,  70  Am.  Dec.  49S|,  and  approved  of  by  this 
court  in  Clinton  Wire  Cloth  Co,  v.  Gard- 
ner, supra.  It  being  true,  then,  that  the 
execution  of  a  new  agreement  between  the 
parties,  or  the  pendency  of  a  treaty  between 
them  for  a  further  lease,  rebuts  the  pre- 
sumption that  appellee  Intended  to  treat  ap- 
pellant as  a  tenant  holding  over  under  the 
old  lease,  it  cannot  be  said  that  tbe  power 
conferred  by  tbe  warrant  of  attorney  to  con- 
fcBS  Judgment  for  rent  due  under  the  old 
lease  was  continued  iffter  tbe  expiration  of 
such  lease,  and  warranted  tbe  entry  of  Judg- 
ment against  tbe  appellant  for  tbe  rent  ac- 
cruing after  such  expiration.  If  appellant 
was  not  holding  over  under  tbe  terms  and 
conditions  of  the  old  lease,  he  was  not  hold- 
ing over  subject  to  the  right  of  the  appellee 
to  enter  judgment  under  the  warrant  of  at- 
torney as  expressed  in  the  old  lease. 

There  is  another  qualification  to  the  rule, 
already  announced,  as  to  tbe  presimiption  of 
tbe  implied  contract  from  the  fact  of  the 
holding  over  by  the  tenant  Taylor,  in  his 
work  on  Landlord  and  Tenant  (volume  2 
[9th  Ed.]  f  525),  says:  "Where  tbe  landlord 
suffers  the  tenant  to  remain  in  possession 
after  the  expiration  of  the  original  tenancy, 
the  law  presumes  tbe  holding  to  be  upon  the 


same  rent  ana  to  tne  covenants  oi  tne  orig- 
inal lease,  bo  far,  at  least,  as  these  are  ap- 
plicable to  the  new  condition  of  things." 
The  qaallflcatlon  here  referred  to  Is  that 
the  covenants  of  the  original  lease  shall  he 
applicable  to  tilie  new  condition  of  things. 
If,  in  the  present  case,  the  warrant  of  at- 
torney to  confess  Indgment,  as  embodied  In 
the  lease,  is  a  covenant,  and  not  a  mere  col- 
lateral agreement.  It  cannot  be  said  that  It  la 
applicable  to  the  new  condition  of  things 
created  by  the  holding  over  of  appellant  un- 
der the  drcomstances  already  stated.  A 
power  of  attorney  to  confess  Judgment  Is  a 
written  Instmment,  and  the  covenant  to  pay 
rent,  as  embodied  In  the  lease,  Is  a  written 
obligation.  Therefore  the  warrant  of  attor- 
ney in  the  lease  is  a  written  power  of  attor- 
ney to  enter  Judgment  upon  a  written  obli- 
gation. If  the  warrant  of  attorney  Is  appli- 
cable to  the  holding  over  as  thns  indicated, 
then  there  would  be  a  mere  oral  or  Implied 
power  of  attorney  to  enter  Judgment  upon  an 
oral  or  implied  contract.  Therefore,  upon 
the  doctrine  of  Inapplicability,  It  cannot  be 
said  that  the  authority  to  confess  Judgment 
was  extended  from  the  original  lease  to  the 
subsequent  Implied  contract  created  by  the 
holding  over. 

For  the  reasons  above  stated,  we  are  of  the 
opinion  tltat  the  Appellate  Court,  and  the 
superior  court  of  Cook  county,  erred  in  de- 
nying the  motion  to  vacate  the  Judgment, 
and  In  refusing  to  allow  appellant  to  plead 
to  the  declaration.  Accordingly,  the  Judg- 
ments of  the  Appellate  Court  and  of  the 
superior  court  of  Cook  county  are  reversed, 
and  the  cause  is  remanded  to  the  superior 
«ourt  for  further  proceedings  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remanded. 


<2U  III.  889) 

RAT  T.  LOBDEIiL.* 
(Sapreme  Court  of  Illinois.    Dec.  22,  1904,) 

UORTOAOGS — ^ASSTTMFTION — TBANSFEB  OF  FBOF- 
KBTY — CONSIDEBATION— PB0MI8E  TO  PAT  DEBT 
— EZTBRSION  Oir  TIIUB— ATTOBNETS — AT7TH0B- 
ITY. 

1.  AVhere  a  grantee  of  land  purcbaBes  for  full 
value,  and  retains  in  bis  hands  from  the  con- 
sideration a  sufficient  sum  to  satisfy  the  incum- 
brance, be  is  personally  liable  for  the  payment 
thereof,  thongn  he  has  not  expressly  agt«ed  to 
pay  such  incumbrance. 

2.  A  corporation,  indebted  on  notes,  agreed  to 
convey  its  equity  of  redemption  in  certam  mort- 
gaged real  assets  to  defendant  for  the  benefit 
of  the  holders  of  such  notes.  The  holders  form- 
ed an  association  and  employed  an  expert  to 
value  the  property,  whose  valuations  were  ac- 
cepted as  the  basis  of  a  settlement,  by  which 
the  real  assets  were  conveyed  to  defendant,  sub- 
ject to  the  incumbrances  thereof,  in  full  satis- 
faction of  the  notes  held  by  the  members  of  the 
association.  No  purchase  money  was  agreed  to 
be  paid  to  the  grantor,  and  after  the  delivery 
of  the  deeds  to  defendant  no  purchase  money 
remained  in  his  hands,  or  in  tne  hands  of  the 
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was  not  a  ^le  of  land  in  which  the  incumbianoe 
was  deducted  from  the  purchase  price,  and  hence 
neither  defendant  nor  the  association  was  per- 
sonally liable  to  pay  such  Incnmbranoes. 

3.  Where  land  was  conveyed  by  defendant  in 
trust  for  certain  creditors  of  the  grantor,  the 
agreement  of  the  creditors'  attorneys,  on  defend- 
ant's behalf,  in  negotiating  an  extension  of  time 
for  tlie  pasrment  ti  certain  incnmbranoes  on  the 
land,  in  defendant's  absence,  and  witiiont  liis 
Icnowledge  or  authority,  to  pay  ssch  ind^ted- 
I,  did  not  bind  defendant. 


Error  to  Appellate  Court,  First  District: 
Action  by  Julia  M.  Ray  against  Edwin  U 
Lobdell.  From  a  decree  of  the  Appellate 
Com-t  (110  111.  App.  230),  reversing  a  Judg- 
ment in  favor  of  complainant,  she  brings  er- 
ror.   Affirmed. 

This  was  a  bill  in  cbaaoexy,  filed  by  tbe 
plaintUC  in  error  In  tlie  superior  court  of 
Cook  county  to  foreclose  a  trust  deed  exe- 
cuted by  Willie  W.  Henderson  to  the.  plain- 
till  in  error  to  secure  tbe  payment  of  bis  two 
promissory  notes,  toe  tbe  sum  of  fl2,500 
each,  upon  a  leasehold  interest  for  99  years 
in  certain  real  estate  located  upon  Van  Bnren 
street,  in  the  city  of  Chicago.  Tbe  defendant 
in  error,  at  tbe  time  the  suit  was  com- 
menced, held  tbe  title  to  said  leasdwld  in- 
terest for  tbe  benefit  of  tbe  Bankers'  Land 
Association,  and  the  complainant  songht  by 
ber  bill  to  hold  him  personally  liable  for  any 
deficiency  which  might  remain  unpaid  after 
tbe  sale  of  said  leasehold  interest  Tbe  is- 
sues were  made  up  and  tbe  cause  was  re- 
ferred to  a  master,  and  upon  tbe  coming  in 
of  bis  report  a  decree  of  sale  was  entered  and 
tbe  leasehold  into^st  was  sold.  Afterwards 
the  master  reported  a  deficiency,  and  a  de- 
cree for  tbe  sum  of  126,521.08  was  rendered 
against  defendant  in  error,  which  decree  for 
said  deficiency,  on  appeal  to  the  Appellate 
Court  for  the  First  District,  was  reversed, 
and  tbe  complainant  baa  sued  ont  tiiis  writ 
of  errw. 

Hyron  H.  Beach,  for  plaintiff  In  error. 
Ullmann  &  Hacker,  Defrees,  Brace  ft  Bitter 
and  Sears,  Meagher  &  Whitney  (Nathaniel  C 
Sears  and  William  Brace,  of  counsel),  for 
defendant  in  error. 

HAND,  J.  (after  stating  the  facts).  The 
sole  question  presented  In  this  case  for  de- 
t»inination  is:  At  tbe  time  tlie  defendant 
in  error  acquired  title  to  said  leasehold  in- 
terest, did  he  assume  and  agree  to  pay  tlie 
indebtedness  secured  by  said  trust  deed  in 
sucb  manner  as  to  make  blm  personally  lia- 
ble in  this  proceeding  for  any  deficiency 
which  might  remain  unpaid  thereon  after  a 
sale  of  said  leasehold  Interest?  There  is  no 
contention  that  tbe  defendant  in  error,  at  tbe 
time  be  acquired  title  to  said  leasehold  In- 
terest, assumed  or-  agreed  to  pay  tbe  in- 
cumbrance thereon  by  express  contract;  but 
it  is  urged  tbe  law  raised  an  implied  promise 
on  bis  part  to  pay,  by  reason  of  the  fact  tliat 
the  amount  of  tbe  trust  deed  was  deducted 


acquired  title  to  the  leasehold  Intevest — the 
contention  of  plaintiff  in  error  being  that  the 
leasehold  interest  wasf  purchased  by  the  de- 
fendant ill  error  for  $40,000;  ttiat  the  in- 
cumbrance, $23,000,  was  deducted  therefrom ; 
that  $15,000  of  the  purchase  money  was 
paid;  and  that  $25,000,  the  balance  of  the 
purchase  money,  remained  in  his  bands  with 
which  to  pay  said  Incumbrance.  Hence  his 
liability.  There  is  but  little  chance  for  con- 
troversy as  to  the  law  goveming  this  case, 
as  the  rule  is  ^ell  settled  in  this  state,  if  the 
incumbrance  is  deducted  from  the  purchase 
price  (Oomstock  t.  Hltt,  87  IlL  642;  Rapp  r. 
Stoner,  104  111.  618;  Slegel  v.  Borland,  191 
111.  107,  60  N.  B.  863),  the  grantee  becomes 
liable  for  the  debt  The  controlling  Ques- 
tion, therefore,  is  one  of  fact 

It  appears  from  the  eridence  that  Lobdell, 
Farwell  &  Co.,  a  corporation,  of  which  the 
defendant  in  error  was  president  was  en- 
gaged in  loaning  money  and  handling  com- 
mercial paper  in  the  city  of  Chicago;  that 
the  Harr^  Lumber  Company,  also  a  cor- 
poratlon  doing  business  In  the  city  of  Chi- 
cago, had  outstanding  notes,  drafts,  accounts, 
etc.,  to  an  amount  exceeding  $88,ck)0,  a  por- 
tion of  which  indebtedness  was  held  by  Lob- 
dell, Farwell  ft  Co.  and  the  balance  of  which 
had  been  negotiated  by  said  company;  that 
to  secure  said  Indebtedness  '  said  Harrey 
Lumber  Company  had  conveyed  to  a  trustee 
or  trustees  its  equity  In  five  pieces  of  Chi- 
cago real  estate,  including  said  leasehold 
Interest;  that  subsequently  it  became  ap- 
paroit  to  the  Harvey  Limiber  Company  and 
Its  creditors  that  it  could  not  pay  said  In- 
debtedness, at  least  in  cash,  and  an  arrange- 
ment was  made  between  said  Harrey  Lum- 
ber Company  and  its  creditors  that  it  should 
convey  or  have  conveyed  to  the  defendant  In 
error,  for  the  benefit  of  said  creditors,  three 
pieces  of  said  real  estate  and  said  leasehold 
Interest  subject  to  the  Incumbrances  there- 
on, in  full  payment  and  satisfaction  of  the 
Indebtedness  for  which  said  real,  estate  and 
leasehold  interest  were  then  lield  as  surety. 
Prior  to  such  transfers  an  expert  examined 
the  different  pieces  of  real  estate,  including 
the  leasehold  interest  proposed  to  I>e  taken 
in  satisfaction  of  said  indebtedness  and  fixed 
a  valuation  thereon.  In  his  report  to  the 
creditors  of  said  company  said  leasehold  in- 
terest was  valued  at  $40,000,  Incumbrance 
$25,000,  equity  $16,000.  Thereafter  the  three 
pieces  of  real  estate  and  the  leasehold  inter- 
est, which,  according  to  said  report  were 
valued  at  $208,000  and  which  were  Incumber- 
ed to  the  amount  of  $95,000,  leaving  an  equi- 
ty therein  of  $112,400,  were  conveyed  to  the 
defendant  In  error  in  payment  and  satis- 
faction of  $88,072.32  In  the  notes  and^  ac- 
counts of  the  Harvey  Lumber  Company, 
which  notes  and  accotmts  were  surrendered 
and  canceled.  During  the  negotiations  be- 
tween the  Harvey  Lumber  Company  and  its 
enOitan,  the  creditors  of  the  Harrey  Lnm- 


the  properties  which  the  Harvey  Lumber 
Company  proposed  to  convey  to  the  defendant 
in  error  for  the  benefit  of  said  creditors,  en- 
tered into  a  voluntary  association  known  as 
the  Bankers'  Land  Association.  After  said 
properties  were  conveyed  to  defendant  in  er- 
ror, he  paid  with  the  funds  of  the  associa- 
tion the  badk  taxes  and  ground  rent  upon 
the  lease,  and  the  interest  upon  the  notes  se- 
cured by  the  trust  deed  to  January  1,  1894, 
and  $5,000  upon  the  note  first  maturing,  and 
$2,500  of  said  note  was  extended  one  year, 
and  the  balance  thereof,  $5,000,  and  all  of 
the  other  note,  was  extended  five  years.  The 
deed  conveying-  the  leasehold  Interest  to  the 
defendant  in  error  was  made  to  him  individ- 
ually, and  recited  a  consideration  of  $1  and 
that  the  deed  was  made  subject  to  said  trust 
deed. 

It  dearly  appears  that  the  creditors  of  the 
Harvey  Lumber  Company,  who  were  mainly 
banking  corporations  and  indiylduals  engaged 
in  loaning  money,  several  of  whom  wore  not 
residents  of  the  state,  who  b&d  purchased 
the  paper  of  said  Harvey  Lumber  Company, 
bad  not  Bl^  ^e  time  title  to  said  leasehold 
Interest  and  other  properties  was  taken  by 
defendant  in  error,  voluQtarily  entered  upon 
the  purchase  of  real  estate  in  the  city  of 
Chicago,  but  found  themselves  the  holders  of 
a  large  amount  of  overdue  paper  of  a  cor- 
poration which  was  unable  to  meet  its  ob- 
ligations and  whose  assets  consisted  mainly 
of  equities  in  heavily  incumbered  Chicago 
real  estate.  To  meet  the  situation  then  con- 
fronting them,  they  accepted,  in  satisfaction 
of  the  obligations  wtilch  they  held  against 
said  corporation,  the  equities  which  It  held 
In  tbiee  pieces  of  Chicago  real  estate  and 
said  leasehold  interest  which  equities  said 
corporation  conveyed  or  caused  to  be  con- 
veyed to  defendant  in  error  for  their  benefit 
The  creditors  of  the  Harvey  Lumber  Com- 
pany, for  whom  the  defendant  in  error  took 
title  to  said  leasehold  interest  and  other 
properties,  did  not  purchase  said  properties 
for  cash,  but  released  the  Indebtedness  of 
the  Harvey  Lumber  Company  to  the  mem- 
bers of  the  association  In  exchange  for  the 
equities  of  the  Harvey  Lumber  Company  In 
said  properties,  including  said  leasehold  In- 
terest No  purchase  money  was  agreed  to 
be  paid  to  the  Harvey  Lumber  Company,  and 
after  the  delivery  of  deeds  to  the  defendant 
In  error  no  purchase  money  remained  in  the 
hands  of  the  members  of  the  association  or 
in  the  hands  of  the  defendant  in  error.  While 
It  may  be  true  that  the  valuations  fixed  by 
the  expert  and  afterwards  carried  onto  the 
books  of  the  association  were  the  valuations 
that  controlled  the  creditors  of  the  Harvey 
Lumber  Company  In  determining  whether 
they  would  accept  deeds  to  said  properties. 
Including  said  leasehold  interest,  and  release 
and  discharge  the  indebtedness  of  the  Har- 
vey Lumber  Company  held  by  the  members 
of  the  association,  it  cannot  be  said  that  the 
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leasehold  Interest  was  purchased  at  $40,000, 
or  any  other  sum.  The  Harvey  Lumber  Com- 
pany owed  the  members  of  the  association 
$88,072.32.  It  owned  equities  which  the  ex- 
pert estimated  of  the  value  of  $112,400, 
which  it  offered  to  give  the  members  of  the 
association  in  exchange  for  the  release  and 
satisfaction  of  said  Indebtedness.  The  mem- 
bers of  the  association  had  the  choice  to  ac- 
cept the  equities  of  the  Harvey  Lumber  Com- 
pany in  said  properties  and  release  said  In- 
debtedness, or  to  enforce  their  lien.  The 
members  of  the  association  elected  to  accept 
a  transfer  of  the  equities  and  released  the 
indebtedness.  Under  snch  circumstances  It 
would  be  Inequitable  to  decree  that  the  cred- 
itors, had  deeds  been  made  directly  to  them, 
had  bound  themselves  to  pay  the  incum-* 
brances  upon  said  properties  in  full,  by  rea- 
son of  the  fact  they  had  employed  an  exx>ert 
to  report  upon  the  value  of  the  properties, 
the  amount  of  the  Incumbrances,  and  the 
equities  of  the  Harvey  Lumber  Ciompany  re- 
maining therein,  and  had  used  such  report 
as  the  basis  of  their  calculations  in  making 
a  settlement  of  the  indebtedness  of  the  Har- 
vey Lumber  C!ompany.  If  it  would  be  In- 
equitable to  hold  the  creditors  of  the  Har- 
vey Lumber  Company  liable  for  said  In- 
cumbrances, It  would  be  doubly  so  to  hold 
the  defendant  In  error  liable  for  the  pay- 
ment thereof,  who  took  title  to  said  premises 
only  for  the  benefit  of  said  creditors. 

In  Rapp  T.  Stoner,  supra,  the  considera- 
tion stated  In  the  deed  was  $15,000,  and  the 
deed  was  made  subject  to  three  mortgages, 
aggregating  $10,070.  The  difference  between 
these  two  amounts  was  paid  by  the  grantee 
by  the  conveyance  to  the  grantor  of  a  Kan- 
sas farm,  consisting  of  560  acres.  It  was 
sought  to  hold  the  grantee  personally  liable, 
on  the  ground  the  amount  of  said  mortgages 
had  been  deducted  from  the  purchase  mon- 
ey and  remained  in  his  hands,  by  reason  of 
which  fact  it  was  contended  he  was  equita- 
bly bound  to  pay  said  mortgages.  The  court, 
on  page  624,  said:  "In  this  case  there  Is, 
perhaps,  no  doubt,  from  the  evidence,  that 
the  parties.  In  making  the  trade,  estimated 
the  value  of  the  Stoner  lots  at  some  $15,000. 
The  Incumbrances  were  known  to  be  some 
$10,000,  and  the  Kansas  lands  estimated  at 
some  ^,000;  but  there  was  no  such  deduc- 
tion of  the  $10,000  incumbrance  from  the 
purchase  money  agreed  to  be  paid,  and  leav- 
ing it  In  the  hands  of  the  purchaser,  as  to 
create  a  personal  liability.  It  may  be,  if 
Reiss  had  paid  $15,000  to  Stoner  for  the 
property,  and  the  latter  had  left  in  the 
hands  of  Relss  $10,000  of  the  amount  to  be 
paid  by  him  in  discharge  of  the  mortgages, 
the  money  might,  under  such  circumstances, 
be  regarded  as  a  trust  fund,  and  Reiss  as  a 
trustee,  holding  the  money  for  the  benefit  of 
those  who  had  the  mortgages.  But  no  such 
case  is  presented  by  this  record.  Here  was 
a  mere  exchange  of  Kansas  lands  for  Incum- 
bered property.    Doubtless  Reiss  expected. 


when  he  made  the  trade,  tJiat  he  would,  in 
time,  pay  off  the  incumbrances  and  clear  the 
property  of  all  liens.  Unless  be  entertained, 
this  expectation,  it  would  have  been  folly 
on  his  part  to  have  made  the  trade  and  paid 
anything  for  a  deed  from  Stoner;  but  the 
fact  that  be  expected  to  pay  the  mortgages, 
and  even  paid  some  interest  to  the  boldeis 
of  the  mortgages,  cannot  be  held  sufficient 
to  fix  his  personal  liability." 

In  Siegel  v.  Borland,  supra,  there  was  an 
exchange  of  properties;  the  property  acquir- 
ed by  appellant  being  subject  to  a  mortgage. 
There  was  no  express  agreement  on  his  part 
to  pay  the  mortgage,  but  it  was  held  by 
the  court  below  that  an  implied  agreement 
to  assume  the  same  arose  out  of  the  transac- 
tion. In  reversing  the  decree,  on  page  111, 
it  was  said:  "The  deed  was  to  be  made,  and 
was  made^  subject  to  the  trust  deed.  The 
contract  and  deed  not  only  failed  to  Imply 
any  assumption  of  the  debt,  but  rather  ex- 
cluded the  implication.  Complainant  can 
only  establish  the  liability  of  appellants  by 
proving  a  contract  to  assume  and  pay  the 
debt,  or  some  part  of  it.  To  sustain  the 
decree,  the  facts  proved  must  amount  to  an 
agreement  to  pay  the  $25,000  upon  the  debt 
secured  by  the  trust  deed.  It  is  true  that 
a  contract  may  be  implied,  and  that  if  the 
amount  of  an  incumbrance  is  included  in  and 
forms  a  part  of  the  consideration  which  a 
grantee  premises  to  pay  for  premises,  and 
he  retains  that  part  of  the  purchase  price, 
the  law  will  create  a  personal  Ilability 
against  him,  on  the  ground  tliat  he  has 
agreed  to  pay  such  indebtedness.  In  such  a 
case  the  law  presumes  that  the  grantee  has 
agreed  to  apply  the  money  so  retained  for 
the  purpose  of  paying  the  incumbrance.  Ei- 
ther there  must  be  an  express  assumption 
of  the  indebtedness,  or  the  amount  must  be 
allowed  in  the  purchase  price,  so  that  the 
law  will  imply  the  promise." 

The  rule  to  be  deduced  from  the  authori- 
ties Is,  if  the  vendee  of  land  Incumbered  by 
mortgage  or  trust  deed  purchases  only  the 
vendor's  equity  of  redemption,  he  is  not  po'- 
Bonally  liable  to  pay  the  Incumbrance  resting 
upon  the  land,  unless  he  expressly  assumed 
and  agreed  to  pay  the  same.  If,  however, 
he  purchases  land  for  its  full  value,  and  re- 
tains in  bis  hands,  out  of  the  consideration, 
a  sufficient  sum  to  satisfy  the  incumbrance, 
he  may  be  held  personally  liable  for  the  pay- 
ment thereof,  even  though  he  has  not  ex- 
pressly agreed  to  pay  the  Incumbrance  rest- 
ing upon  the  lan^.  Comstock  v.  Hitt,  supra; 
Hammer  v.  Johnson,  44  111.  192;  Fowler  v. 
Fay,  62  111.  875;  Rapp  v.  Stoner,  supra; 
Drury  v.  Holden,  121  111.  130,  13  N.  E.  647; 
Consolidated  Coal  Go.  v.  Peera,  16C  III.  361, 
46  N.  E.  1105,  38  L.  R.  A.  624;  Crawford 
V.  Nlmmons,  180  111.  143,  54  N.  E.  209.  We 
think  It  clear  In  this  case  the  equity  of  re- 
demption of  the  Harvey  Lumber  Company 
in  said  leasehold  was  all  that  was  sold  to 
its  creditors  and  conveyed  to  defendant  la 
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expressly  agree  to  pay  the  Incumbrance  rest- 
ing on  the  leasehold,  he  cannot  be  held  per- 
sonally liable  to  pay  the  balance  due  upon 
said  notes  and  trust  deed. 

The  further  contention  la  made  that  at  the 
time  the  taxes,  ground  rent.  Interest,  and 
$5,000  upon  the  first  note  were  paid.  In  con- 
sideration of  the  extension  of  the  time  of 
payment  of  the  balancfe  due  upon  the  notes 
and  trust  deed,  the  defendant  in  error  agreed 
to  pay  said  Indebtedness.  An  arrangement 
for  the  extension  was  made  by  the  attorneys 
of  the  Bankers'  Land  Association  with  the 
husband  of  plalntifT  in  error,  who  represent- 
ed her.  The  defendant  in  error  was  not 
present  at  the  time  the  contract  for  the  ex- 
tension of  the  time  of  payment  was  made, 
and  he  and  the  attorneys  of  the  association 
concur  In  testifying  that  the  attorneys  who 
represented  the  association  when  such  ex- 
tension was  obtained  had  no  authority  to 
represent  the  defendant  In  error.  While 
there  is  ample  evidence  in  the  record  that 
the  time  of  payment  of  the  balance  of  the 
notes  was  extended  by  the  plaintiff  in  error, 
the  evidence  in  the  record  does  not  show 
that  the  defendant  In  error  ever  agreed,  in 
consideration  of  sudi  extension,  to  pay  the 
balance  due  upon  said  notes. 

The  question  whether  the  same  role  as  to 
implied  assumptions  of  Indebtedness  obtains 
in  case  of  one  taking  title  as  trustee  as 
would  apply  If  he  took  title  In  his  Individ- 
ual capacity  has  been  discussed  in  the  briefs. 
In  the  view  we  have  taken  of  this  dase  It 
has  been  unnecessary  to  consider  that  ques- 
tion. The  judgment  of  the  Appellate  Court 
will  be  affirmed. 

Judgment  afBLrmed. 


(213  lU.  3»7) 
WBNHAM  et  al.   v.   INTERNATIONAL 
PACKING  CO.* 

(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

APPEAI.  AND  BBBOB— nECISIONS  BBVIKWABIX— 
JTTDOVERT  OF  APPEIXATE  COUBT^LIEN  OV 
JUDGMENT— LIMITATIONS— KKCESSIIT  OF  IS- 
SUING  EXECUTION. 

1.  An  order  setting  aside  an  execution  levy 
and  sale  thereunder  was  reversed  on  appeal  to 
the  Appellate  Court  in  a  case  wherein  tne  sole 
question  was  whether  the  purchaser  took  any- 
thing by  his  purchase  at  the  sale,  and  the  judg- 
ment of  the  Appellate  Court  was  that  the  order 
be  reversed  ana  the  cause  remanded  In  accord- 
ance with  the  views  expressed  in  its  opinion, 
which  declared  that  the  purchaser  took  nothing, 
and  that  the  motion  for  such  order  should  have 
been  allowed.  Held,  that  the  judgment  of  the 
Appellate  Court  was  such  that  no  further  pro- 
ceedings could  be  had  in  the  court  below  except 
to  carry  into  effect  its  mandate,  and  an  appeal 
was  therefore  properly  prosecuted  to  the  Su- 
preme Court  on  that  theory,  pursuant  to  Hurd's 
Rev.  St.  1903,  c.  110,  S  91. 

2.  Hurd's  Rev.  St  1903,  a  77,  |  1,  provides 
that  a  judgment  of  a  court  of  record  shall  be  a 
Hen  on  real  estate  for  seven  years,  but  that,  if 
execution  is  not  issued  thereon  within  a  year 
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alter  mat  tmie.  section  a  proviaes  tnat,  wuen 
a  party  in  whose  favor  a  judgment  is  rendered 
is  restrained  by  a  judicial  order  from  issuing 
execution  or  selling  thereon,  the  time  he  is  so 
restrained  shall  not  be  considered  as  any  part 
of  the  year  mentioned  in  section  1.  Held  tnat, 
where  a  defendant  defaulted  and  judgment  was 
rendered  for  plaintiff,  and  thereafter  defendant 
was  given  leave  to  plead,  and  it  was  ordered, 
"The  judgment  heretofore  entered  herein  of  rec- 
ord to  stand  as  security,"  plaintiff  was  restrain- 
ed within  the  meaning  of  section  2,  so  that  the 
limitation  of  section  1  as  to  issuing  execution 
ceased  to  run  until  his  recovery  of  a  subsequent 
judgment. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  John  Cichowlcz  against  the  In- 
ternational Packing  Company.  Th6re  was 
judgment  for  plaintiff,  which  was  afterwards 
reversed  (107  III.  App.  234),  and  from  an  or- 
der setting  aside  an  execution  Issued  there- 
on, and  the  sale  and  certificate  of  purchase 
thereunder,  and  requiring  plaintiff's  attor- 
ney, David  K.  Tone,  to  pay  to  the  clerk  of 
the  court  for  Charles  F.  Wenham,  the  pur- 
dtaser,  the  full  amount  bid  at  the  sale,  the 
purchaser  and  plaintiff's  attorney  appealed 
to  the  Appellate  Court  The  order  was  re- 
versed, and  defendant  appeals.  Reversed, 
and  order  affirmed. 

On  June  21,  1900,  John  Cichowlcz  brought 
an  action  on  the  case  In  the  superior  court 
of  Cook  county  against  the  International 
Packing  Company,  the  api>ellee,  to  recover 
damages  for  a  personal  injury.  The  defend- 
ant defaulted,  and  on  Jnly  10,  1900,  judg- 
ment was  rendered  by  the  court  for  $5,000 
In  favor  of  the  plaintiff.  Afterwards,  on 
July  14,  1900,  leave  was  given  the  defendant 
to  plead  Instanter,  on  payment  of  $100  to 
plaintiff's  attorney  and  $250  to  plaintiff,  the 
said  stmiB  to  be  deducted  from  any  amount 
subsequently  recovered.  It  was  further  pro- 
vided in  the  order  that  "the  judgment  here- 
tofore entered  herein  of  record  to  stand  as 
security."  A  trial  on  December  24,  1901,  re- 
sulted in  a  verdict  for  $3,000  In  favor  of 
the  plaintiff,  and,  after  overruling  motions 
for  a  new  trial  and  In  arrest  of  Judgment, 
the  court,  on  February  14,  1902,  entered 
judgment  against  the  defendant,  which  pro- 
vided that  "the  judgment  entered  herein  of 
record  on  the  10th  day  of  July,  A.  D.  1000, 
for  the  sum  of  $5,000,  stand  in  as  full  force 
and  effect  as  at  the  time  of  the  rendition 
thereof,"  and  that  such  judgment  be  satisfied 
in  full  of  record  upon  payment  of  $2,650, 
together  with  Interest  and  costs  of  suit 
The  defendant  prayed  an  appeal  from  that 
Judgment  to  the  Appellate  Court  for  the  First 
District,  but  the  appeal  was  not  perfected. 

On  March  20,  1902.  the  plaintiff  caused  an 
execution  to  be  Issued  on  this  judgment, 
and  a  levy  was  made  thereunder  on  certain 
real  estate  In  the  dty  of  Chicago  which  had 
belonged  to  the  defendant  on  July  10,  1900, 
but  which  had  been  sold  and  transferred  to 
Isadore  Schmitt  for  an  expressed  considera- 
tion of  $75,000,  bj  deed  dated  July  18,  1900, 
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and  recorded  Jnly  23,  1900.  This  real  es- 
tate was  sold  by  tbe  sheriff  on  Joly  16, 1902, 
under  the  ezecntion  and  levy  to  Charles  F. 
Wenham,  for  $2,990,  and  on  July  23,  1902, 
a  certificate  -of  sale  therefor  was  Issued  by 
the  sheriff  to  hbn.  On  the  day  of  sale  the 
sheriff  paid  to  David  K.  Tone,  plaintiff's  at- 
torney, $2,935  in  full  of  the  judgment  and 
Interest. 

On  July  1, 1902,  after  levy  but  before  sale, 
a  writ  of  error,  which  did  not  operate  as  a 
supersedeas,  was  sued  out  of  the  Appellate 
Court  tor  the  First  District  to  the  superior 
court,-  by  the  International  Packing  Compa- 
ny, to  review  the  Judgment  rendered  against 
It,  and  on  MarcA  19, 1903,  that  Judgment  was 
reversed,  but  the  cause  was  not  remanded. 
International  Packing  Co.  v.  Cicbowlcz,  107 
111.  App.  234.  On  May  4,  1903,  the  Inter- 
national Packing  Company,  pursuant  to  a 
written  notice  served  upon  David  K.  Tone, 
as  the  plaintiff's  attorney,  and  upon  him  in- 
dividually, and  upon  Charles  F.  Wenham, 
presented  to  the  superior  court  of  Cook  coun- 
ty Its  motion  In  writing  for  an  order  setting 
aside  the  execution,  levy  and  sale,  and  cer- 
tificate of  purchase  above  mentioned,  and 
requiring  David  K.  Tone  to  pay  to  the  clerk 
of.the  court  for  Charles  F.  Wenham,  or  who- 
ever may  be  entitled  thereto,  the  full  amount 
of  the  bid  made  by  Wenham  at  the  salei 
Defendant  contended  that  the  order  of  July 
14,  1900,  did  not  stay  the  Judgment;  that,  as 
no  execution  actually  Issued  within  a  year 
after  the  date  of  the  Judgment,  the  lien  was 
lost;  and  that,  as  the  deed  to  Schmitt  con- 
veyed all  the  title  held  by  defendant,  Wen- 
ham took  nothing  by  the  sale  and  certifi- 
cate of  purchase,  and  the  relief  sought  by 
the  motion  should  be  awarded.  The  motion 
was  accompanied  by  affidavits  setting  out 
the  facts  heretofore  recited  in  this  state- 
ment, and  also  averring  that  no  execution 
was  issued  on  the  Judgment  within  one 
year  from  July  10,  1900,  and  that  plaintiff 
was  not  restrained  by  Injunction,  appeal,  or 
by  the  order  of  a  Judge  or  court,  nor  was 
he  delayed  on  account  of  the  death  of  the 
defendant,  from  issuing  execution  on  the 
Judgment  between  July  10,  1900,  and  March 
20,  1902.  It  is  also  stated  in  the  affidavits, 
upon  information  and  belief,  that  David  K. 
Tone,  on  July  15,  1902,  was  claiming  to  be 
the  owner  of  the  Judgment:  that  the  $2,990, 
less  costs  of  sale,  was  paid  to  him;  and  that 
he  still  holds  in  his  possession  and  under  his 
control  the  amount  so  paid  to  him  by  the 
sheriff. 

At  the  hearing  of  the  motion,  David  K. 
Tone  appeared  in  court  in  his  own  behalf 
and  for  and  on  behalf  of  Cichowicz  and 
Wenham,  and  objected  to  the  Jurisdiction  of 
the  court  to  enter  any  order  affecting  the 
rights  of  any  of  the  parties.  A  hearing  was 
bad  on  the  motion,  appellee  herein  intro- 
ducing the  documentary  evidence  of  the  pro- 
ceedings in  the  cause  and  the  affidavits  here- 
inabove referred  to^  which  was  all  the  evi- 


dence heard  on  said  motion,  and  the  court 
thereupon  entered  an  order  overruling  the 
motion  of  the  defendant.  The  packing  com- 
pany appealed  from  that  order  to  the  Appel- 
late Court  for  the  First  District,  and  that 
court,  after  stating,  in  its  opinion,  that  the 
motion  should  have  been  allowed,  reversed 
the  order  of  the  superior  court,  and  remand- 
ed the  cause  for  further  proceedings  in  con- 
formity with  that  opinion.  It  also  awarded 
costs  against  Cichowicz,  Wenliam,  and  Tone. 
This  appeal  is  prosecuted  by  the  two  last- 
named  persons  to  present  for  review  tb« 
Judgment  of  the  Appellate  X!oatt. 

It  is  here  insisted  that  tiiie  Appellate  Court 
erred  in  reversing  the  order  of  the  superior 
court  and  remanding  the  cause,  because  the 
order  of  July  14,  1900,  stayed  execution  until 
the  entry  of  the  Judgment  of  February  14, 
1902,  and  the  execution,  excluding  the  time 
between  those  dates,  was  issued  wltliln  a 
year  from  the  rendition  of  the  Judgment. 

In  the  superior  court  the  parties  subrnttted 
proposlttons  of  law,  and  the  action  of  that 
court  in  passing  upon  such  propositions  prop- 
erly presents  the  question  arising  on  the 
merits,  which  Is  discussed  in  the  following 
opinion. 

A  preliminary  question  is  brought  to  our 
attention  by  a  motion  made  in  this  court  fay 
the  appellee  to  dismiss  this  appeal  on  the 
ground  that  the  Judgment  of  the  Api>tilate 
Court  Is  not  one  from- which  an  appeal  lies. 

David  K'.  Tone,  pro  se.  Thomas  J.  Suther- 
land, for  appellant  Charles  F.  Wenham.  F.' 
J.  Canty  and  A.  B.  Mellvlile,  for  appellee. 

SCOTT,  J.  (after  stating  tiie  facts).  TBie 
order  of  the  superior  court  was  reversed  by 
the  Appellate  Court,  and  the  cause  was  re- 
manded. An  appeal  is  prosecuted  from  the 
Appellate  Court  to  this  court  on  the  theory 
that  the  Judgment  of  that  court  is  "such  that 
no  further  proceedings  can  be  had  in  the 
court  below  exc^t  to  carry  Into  effect  tlie 
mandate  of  the  Appellate  Court"  The  ap- 
pellee moves  to  dismiss  the  appeal,  and  ar- 
gues that  the  Judgment  of  the  Appellate 
Court  does  not  fall  within  the  language  above 
quoted,  which  is  from  section  91,  c.  110, 
Hnrd's  Rev.  St  1903.  The  Judgment  of  the 
Appellate  Court  is  that  the  order  of  the 
superior  court  be  reversed,  "and  that  this 
cause  be  remanded  to  the  superior  court  of 
Cook  county  for  further  proceedings  in  ac- 
cordance with  the  views  expressed  in  the 
opinion  of  this  court"  The  opinion  of  that 
court  contains  th^e  words:  "Appellee  Wen- 
ham took  nothing  by  his  purchase  at  the 
sheriff's  sale,  and  the  motion  of  the  aK>el- 
lant  should  have  been  allowed."  Any  fur- 
ther proceedings  in  the  superior  court  mmt 
have  been  in  accord  with  that  language  had 
no  appeal  been  prosecuted  to  this  court 

Where  a  court  of  appellate  Jurisdiction,  In 
considering  a  cause,  determines  tlie  issues 
and  decides  the  questions  Involved  upon 
their  merits,  and  the  case  ia  revetaed  and 
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remanded  with  directions  to  proceed  In  con- 
formity wltb  the  views  expressed  In  the 
opinion,  there  Is  no  power  In  the  court  be- 
low except  to  enter  a  final  order  or  judgment 
without  a  retrial;  and,  tor  the  purpose  of 
ascertaining  whether  the  appellate  tribunal 
has  determined  the  Issues  and  decided  the 
questions  Involved  upon  their  merits,  it  Is 
necessary  to  ascertain  what  the  Issues  are, 
and  to  examine  the  opinion  of  the  court 
which  deals  therewith.  In  re  Estate  of  Ma- 
ber,  210  III.  160,  71  N.  B.  48& 

In  this  case  the  sole  question  is  whether 
Wenham  took  anything  by  his  purchase  at 
the  sheriff's  sale.  The  Appellate  Court  de- 
termined that  question  on  its  merits  ad- 
versely to  appellant,  holding  that  the  motion 
made  in  the  superior  court  by  the  Interna- 
tional '  Packing  Company,  which  Is  appellee 
bere,  should  have  been  allowed.  Had  the 
case  gone  back  to  the  superior  court  in  ac- 
cordance Ttith  the  Judgment  of  the  Appelate 
Court,  It  Is  manifest  that  the  superior  court 
Gonld  have  done  nothing  bnt  carry  Into  effect 
the  mandate  of  the  Appellate  Court  by  al- 
lowing the  motion  of  the  packing  company, 
appellee  here. 

The  motion  to  dismiss  the  appeal  will  be 
denied. 

SecUon  1,  a  77,  Hurd's  Rev.  St  1903,  pro- 
vides that  a  judgment  of  a  court  of  record 
shall  be  a  lien  on  the  real  estate  of  the  de- 
fendant within  the  county  for  a  period  of 
seven  years,  bnt  that,  If  execution  Is  not 
issued  thereon  within  one  year  from  the 
time  the  same  becomes  a  lien,  it  shall  cease 
to  be  a  Hen  after  the  expiration  of  that  year. 
Section  2  of  the  same  chapter  is  in  words 
and  figures  following: 

"When  the  party  in  whose  favor  a  Judg- 
ment Is  rendered  is  restrained,  by  Injuno 
tloa  out  of  chancery,  or  by  appeal,  or  by  the 
order  of  a  judge  or  court,  or  is  delayed,  on 
account  of  the  death  of  the  defendant,  either 
from  Issuing  execution  or  selling  thereon,  the 
time  he  Is  so  restrained  or  delayed  shall  not 
be  considered  as  any  part  of  the  time  men- 
tioned in  sections  1  or  6  of  this  act" 

The  question  here  to  whether  Clchowlcs 
was  restrained  by  the  order  of  the  court 
by  which  appellee  was  permitted  to  plead. 
That  order  was  entered  on  July  14,  1900. 
and,  so  far  as  material,  was  as  follows: 
"Now,  on  this  day  it  is  ordered  that  leave 
be  and  is  hereby  given  the  defendant,  to 
plead  herein  instanter,  and  the  judgmoit 
heretofore  entered  herein  of  record  to  stand 
as  security." 

tn  Hier  v.  Kaufman,  184  111.  216,  26  N.  E. 
617,  a  similar  order  had  evidently  been  made 
In  reference  to  a  judgment  by  confession, 
.and  this  court  there  said  that  a  court  of 
law  exercises  an  equitable  jurisdiction  over 
a  judgment  by  confession,  and  may  open  the 
judgment  and  allow  the  debtor  to  present  his 
defense,   but  will   protect  the  creditor   "by 


permitting  the  judgment  to  stand  as  security. 
In  such  cases  the  proceedings  on  the  judg- 
ment are  merely  stayed;  the  enforcement  of 
the  plaintlfT's  lien  Is  suspended,  bnt  the  lien 
Is  fully  preserved;  if  the  defense  Is  suc- 
cessful, the  judgment  falls;  if  otherwise,  the 
judgment  is  to  be  enforced."  While  the 
question  Involved  In  that  case  was  not  the 
same  as  the  one,  now  before  us,  we  are  of 
the  opinion  that  the  language  quoted  Is  an 
accurate  statement  of  the  law  applicable  here. 

The  order  Is  that  the  judgment  is  to  stand 
as  security,  which,  we  think,  means  that  it 
is  to  stand  or  exist  for  no  other  purpose.  The 
object  of  the  entire  order  is  to  permit  the 
defendant  to  present  his  defense,  saving,  how- 
ever, to  the  plaintiff  all  rights  acquired  by 
the  judgment  in  case  the  defense  is  without 
merit  If,  after  the  making  of  this  order, 
the  plaintiff  could  have  proceeded  to  enforce 
the  judgment  by  execution,  It  Is  manifest 
that  the  right  of  the  defendant  to  plead 
might  be  of  no  avail  whatever,  because,  even 
If  it  were  successful  on  the  trial  of  the  issue 
formed  by  its  plea,  the  plaintiff  might  have 
collected  the  original  judgment  and  put  the 
proceeds  beyond  the  reach  of  the  defendant 
long  before  the  determination  of  the  issue 
raised  by  the  plea. 

The  order  under  consideration  operated  to 
restrain  the  plaintiff  from  the  date  of  its 
entry,  July  14,  1900,  until  the  date  of  the 
judgment  entered  In  pursuance  of  the  verdict, 
which  was  February  14,  1902.  Excluding  this 
period,  the  execution  was  Issued  within  a 
year  from  the  time  the  original  judgment  be- 
came a  lien. 

Our  view  of  this  matter  is  supported  by 
the  foIIoTxing  authorities:  6  Ency.  of  PI.  8e 
Ft.  221,  222;  Ford  v.  Whltrldge,  9  Abb.  Prac. 
416;  Rodboum  v.  C,  I.  ft  E.  R.  R.  Co.,  28 
Hun.  369;  MacDougall  v.  Hoes  (Sup.)  68  N. 
Y.  Supp.  209. 

It  is  urged  that  the  sale  under  the  execu- 
tion should  be  set  aside  because  the  real 
estate  was  sold  en  masse  for  a  sum  so  much 
less  than  the  value  of  the  property  as  to  be 
grossly  inadequate.  The  property  consisted 
of  two  lots.  It  appears  by  the  sheriff's  re- 
turn that  they  were  offered  separately,  and. 
no  bids  being  received  on  either,  they  were 
then  offered  together  and  sold  to  Wenham; 
but  it  is  said  that  Wenham's  bid  upon  which 
the  sale  was  made  was  not  a  reasonable  one 
in  amount,  because  it  was  very  much  less 
than  the  value  of  the  property,  and  that  the 
shtflff  should  have  refused  to  accept  the  bid 
and  continued  the  sale.  There  is  in  this 
record  no  evidence  whatever  of  the  value  of 
the  property  on  the  day  of  the  sale  under 
execution,  and  this  question,  for  this  reason, 
does  not  arise  on  this  record.  The  judgment 
of  the  Appellate  Court  will  be  reversed,  and 
the  order  of  the  superior  court  will  be  af- 
firmed. 

Judgment  reversed. 
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(213  III.  404) 

EVANS  ▼.  WOODSWORTH  et  al.* 
(Supreme  Coart  of  Illinois.     Dec.  22,  1904.) 

JUDGMENTS— ATTACK    FOR   FRAUD— LACHB8— 

PLEADING— DISCRETION   OF  COURT 

—RES  JUDICATA. 

1.  Coarts  of  equity  will  not  set  aside  a  de- 
cree as  obtained  by  raise  evidence,  but  onljr  for 
fraud  which  gives  the  court  colorable  jurisdic- 
tion. 

2.  In  a  suit  to  set  aside  a  decree  for  fraud, 
the  proof  must  be  clear  and  satisfactory. 

8.  The  findings  of  the  chancellor,  made  after 
he  has  heard  the  witnesses  in  open  court,  will 
not  be  disturbed  on  appeal,  unless  they  are 
clearly  against  the  weight  of  the  testimony. 

4.  Where  complainant  in  a  suit  attacking  a 
decree  of  divorce  obtained  by  his  wife  knew  tnat 
she  had  instituted  the  suit,  but  took  no  stepB 
to  prevent  her  from  obtaining  a  decree,  and, 
after  knowing  that  she  had  obtained  a  decre& 
waited  almost  2^  years,  until  she  was  dead 
and  rights  of  third  parties  had  intervened,  be- 
fore bringing  tlie  salt,  his  right  to  obtain  relief 
on  the  ground  of  fraud  of  bis  wife  in  the  pro- 
curement of  the  divorce  decree  was  barred  by 
laches. 

5.  Laches  need  not  be  set  up  by  way  of  an- 
swer to  a  bill  in  equitar.  where  its  existence  is 
apparent  on  the  face  of  the  bill. 

6.  What  will  constitute  laches  in  a  given  case 
depends  upon  the  discretion  of  the  court,  and, 
nnlees  that  discretion  is  abused,  it  will  not  be 
interfered  with. 

7.  A  former  adjudication  can  only  be  availed 
of  in  equity  by  being  alleged  in  the  bill  or  set 
op  by  way  of  plea  or  answer. 

Appeal  from  Appellate  Conrt,  First  Dis- 
trict 

Salt  by  James  G.  Evans  against  Effie  W. 
Woodsworth  and  others.  From  a  Judgment 
of  the  Appellate  Conrt  affirming  a  decree  dis- 
missing the  bill,  complainant  appeals.  Af- 
firmed. 

D.  H.  Stapp  and  John  M.  Hess  (A.  N.  Wa- 
terman, of  counsel),  for  appellant.  Wharton 
Plummer  and  George  W.  Plummer,  for  ap- 
pellees. 

WILKIN,  J.  On  March  20,  1893.  Isabella 
G.  Evans  filed  her  bill  for  divorce  In  the  su- 
Iterlor  court  of  Cook  county  against  her  bus- 
band,  James  G.  Evans,  on  the  ground  of  de- 
sertion and  extreme  and  repeated  cruelty. 
Sbe  also  tben  filed  her  affidavit  that  the  de- 
fendant was  a  nonresident  of  this  state  and 
that  his  place  of  residence  was  unknown  to 
her  and  upon  diligent  inquiry  could  not  be 
ascertained.  Service  was  obtained  by  publi- 
cation, and  on  May  13,  1893,  upon  a  hearing, 
as  Is  claimed  by  the  appellant,  that  bill  was 
dismissed,  without  costs.  On  September  27, 
1893,  sbe  filed  a  second  bill  for  divorce  in 
the  circuit  court  of  that  county,  which  was 
substantially,  if  not  literally,  a  copy  of  the 
bill  previously  filed,  except  as  to  the  title  of 
the  court,  and  she  then  filed  her  affidavit  of 
his  nonresidence  substantially  as  In  the  for- 
mer case,  except  that  It  stated  that  his  last 
known  place  of  residence  was  San  Francis- 
co, Cal.,  and  upon  that  affidavit  notice  of 
publication  was  duly  made.  On  December 
11,  1893,  upon,  the  defendant's  default  and 

•Rehearing  denied  February  »,  U06. 


a  hearing,  she  obtained  a  decree  as  prayed. 
On  August  10,  1894,  she  died  seised  of  cer- 
tain real  estate,  which  by  her  last  will  she 
devised  to  her  sister,  EB&e  W:  Woodsworth, 
for  life,  with  remainder  to  tbe  two  Infant 
daughters  of  said  sister.  Her  will  was  duly 
admitted  to  probate  February  13,  1895,  and 
Mrs.  Woodsworth  appointed  administratrix 
with  tbe  will  annexed.  On  June  4,  1896, 
more  than  2^  years  after  tbe  decree  of  di- 
vorce bad  t>een  rendered,  the  husband,  James 
O.  Evans,  filed  this  bill,  making  tbe  appel- 
lees defendants,  in  which  he  alleged  that  tbe 
affidavits  of  nonresidence  filed  by  his  wife  In 
the  superior  court,  and  also  in  tbe  circuit 
court,  were  falsely  and  fraudulently  made, 
for  the  purpose  of  imposing  upon  the  court 
and  to  give  it  apparent  and  colorable  Juris- 
diction; that  the  decree  of  divorce  was 
fraudulent  and  void,  l>etng  procured  by  the 
deception  practiced  upon  said  court,  and  that 
the  same  is  a  doud  upon  his  interest  In  any 
estate  left  by  his  said  wife :  that  the  deser- 
tion and  cruelty  charged  In  the  bill  for  di- 
vorce were  false.  The  prayer  of  the  bill  was 
that  the  decree  of  divorce  be  set  aside  and 
annulled.  The  adult  defendants  filed  tbelr 
Joint  and  several  answer,  denying  each  ma- 
terial allegation  of  the  bill,  and  in  effect 
pleading  laches  on  the  part  of  the  complain- 
ant Tbe  guardian  ad  litem  appointed  for 
tbe  infant  defendants  filed  hla  answer,  deny- 
ing generally  the  averments  of  the  bill.  Tbe 
cause  was  beard  in  open  court  on  oral  and 
documentary  evidence,  and  decided  against 
the  complainant.  He  thereupon  asked  leave 
to  amend  his  bill,  so  as  to  make  it  conform  to 
his  proofs.  That  motion  was  not  tben  dis- 
tMsed  of,  but  the  cause  was  referred  to  a 
master  to  examine  tbe  testimony  and  report 
to  the  court  whether  the  amendment  con- 
formed thereto.  Tbe  master  subsequently 
made  his  report,  in  which  be  found  that  tbe 
allegations  of  complainant's  amended  bill 
were  not  supported  by  the  evidence ;  report- 
ing upon  the  whole  cause  adversely  to  tbe 
complainant  To  his  report  objections  were 
filed  and  overruled.  Exceptions  were  then 
heard  by  a  Judge  other  than  the  one  wbo 
first  beard  tbe  cause,  and  overruled,  tbe  re- 
port approved,  and  the  motion  to  amend  tbe 
bill  so  as  to  conform  to  the  testimony  denied. 
On  June  15,  1903,  the  case  came  on  for  final 
hearing  before  the  chancellor  who  first  beard 
the.  testimony,  and  he  dismissed  the  amend- 
ed bill  for  want  of  equity.  After  the  filing 
of  the  record  In  the  Appellate  Court  a  third 
chancellor  ordered  the  record  to  be  so  amend- 
ed as  to  show  that  tbe  proposed  amendment 
was  presented  November  2,  1903,  nimc  pro 
tunc  as  of  November  8,  1897.  The  Api>ellate 
Court  for  tbe  First  District  having  affirmed 
tbe  decree  of  the  circuit  court  this  appeal  Is 
prosecuted. 

It  Is  insisted  by  tbe  appellant  that  Ills  wife 
was  guilty  of  fraud  in  making  the  affidavit 
of  his  nonresidence  on  each  of  tbe  bills  for 
divorce,  which  she  knew  to  be  false,  and  In 
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against  him  for  desertion,  when  she  knew 
there  was  no  basis  for  such  charge ;  also, 
that  the  decree  of  the  superior  court,  under 
the  bill  there  filed,  Is  res  Judicata,  and  there- 
fore the  decree  of  the  circuit  court  sought  to 
be  set  aside  by  this  bill  should  be  held  abso- 
lutely void.  The  evidence  introduced  upon 
the  hearing  upon  the  allegations  of  fraud  as 
to  the  affidavits  of  nonresidence  was  in  Ir- 
reconcilable conflict  There  Is  evidence  In 
the  record  tending  to  prove  that  the  wife 
knew  that  her  husband  was  not  a  nonresi- 
dent of  Illinois,  but  there  is  also  much  tes- 
timony to  the  contrary.  As  to  the  deser- 
tion, it  does  clearly  appear  that  for  a  long 
time  prior  to  the  filing  of  the  first  bill,  and 
continuing  up  to  the  time  the  decree  was 
rendered  in  the  circuit  court,  the  complain- 
ant lived  separate  and  apart  from  his  wife, 
coming  and  going  from  the  city  of  Chicago, 
where  she  lived,  from  time  to  time,  wlthont 
going  to  her  place  of  residence,  and  without 
having  any  communication  with  her  what- 
ever. Courts  of  equity  will  not,  however,  set 
aside  a  decree  upon  the  ground  that  It  was 
obtained  by  false  evidence,  but  only  for 
fraud  which  gives  a  court  colorable  jurisdic- 
tion over  the  defense  presented.  Burton  t. 
Perry,  146  111.  71,  34  N.  B.  60,  citing  CasweU 
V.  Caswell,  120  111.  377,  11  N.  B.  342.  As  in 
all  other  cases  where  fraud  is  alleged,  the 
proof  must  be  clear  and  satisfactory.  From 
our  consideration  of  all  the  testimony  in  this 
record  we  cannot  say  that  the  conclusion  of 
the  master  and  chancellor,  that  the  allega- 
tions of  the  bill  as  to  fraud  in  obtaining  ju- 
risdiction of  the  court  in  which  the  decree 
of  divorce  was  rendered  were  not  sustained 
by  the  proofs,  was  erroneous.  Moreover,  this 
case  falls  within  the  rule  that,  where  the 
chancellor  has  heard  the  witnesses  in  open 
court,  we  win  not  disturb  his  findings,  un- 
less they  are  clearly  and  manifestly  against 
the  weight  of  the  testimony. 

There  is,  however,  a  further  consideration 
which  must  lead  to  an  affirmance  of  the  de- 
cree of  the  circuit  court  and  the  judgment  of 
the  Appellate  Court  Tlje  complainant's  con- 
duct toward  bis  wife  from  the  time  he  mar^ 
rled  her,  on  May  31,  18S4,  until  their  sep- 
aration, as  shown  by  the  uncontradicted  tes- 
timony, seems  to  have  been  wholly  without 
excuse  or  justification.  As  early  as  Octo- 
ber, 1893,  he  knew  that  she  was  taking  steps 
to  secure  a  divorce  from  him  on  the  ground 
of  desertion,  and  had  actual  notice  of  the 
bringing  of  the  suit  in  the  circuit  court  but 
took  no  steps  whatever  to  prevent  her  from 
obtaining  the  decree.  He  admits  that  in  Feb- 
ruary, 1894,  he  knew  that  the  decree  had 
been  rendered,  and  if  it  had  been  procured 
by  fraud,  as  be  now  claims,  he  then  knew 
of  such  fraudulent  conduct ;  at  least  knowl- 
edge as  to  the  affidavits  of  nonresidence  and 
the  grounds  upon  which  the  divorce  was 
claimed  was  open  to  blm  through  the  rec- 


der  these  circumstances  it  was  manifestly 
his  dnty,  If  he  intended  to  seek  to  have  the 
decree  vacated  and  set  aside,  to  act  prompt- 
ly. Instead  of  doing  so,  he  took  no  steps  in 
that  direction  until  after  the  lips  of  his  wife 
had  been  closed  by  her  death,  and  the  rights 
of  third  parties  had  intervened.  No  sufficient 
explanation  is  shown  for  this  delay.  The 
contention  that  the  defense  was  not  avail- 
able under  the  answers  Is  without  force. 
Certainly  this  position  could  not  be  main- 
tained as  against  the  infants,  who  answer 
by  their  guardian  ad  litem.  We  think  the 
answer  of  the  adults  also  substantially  set 
up  the  defense  of  laches.  But  it  is  not  nec- 
essary to  set  up  that  defense  by  way  of  an 
answer  to  a  bill  In  equity,  where  the  laches 
is  apparent  on  the  face  of  the  bill,  as  we 
think  It  is  here.  Uoyd  ▼.  Kirkwood,  112  111. 
329.  "Where  a  party  has  slept  upon  his 
rights  and  acquiesced  in  what  has  be^i  done, 
equity  will  not  afford  its  aid  in  enforcing  his 
demands."  Vermilion  County  Children's 
Home  T.  Vamer,  192  lU.  594,  61  N.  B.  830. 
What  will  constitute  laches  in  a  given  case 
dei>ends  upon  the  discretion  of  the  court  and 
unless  that  discretion  is  abused  it  will  not 
be  Interfered  with.  Here  we  think  the  chan- 
cellor might  very  properly  have  placed  his 
decision  upon  that  ground  alone. 

We  do  not  regard  the  question  of  res  judi- 
cata as  presented  by  this  record  for  our  de- 
cision. It  Is  a  familiar  rule  that  former  ad- 
judication can  only  be  availed  of  by  being 
alleged  in  the  bill  or  set  up  by  way  of  plea 
or  answer,  and  in  the  present  case  no  such 
defense  was  interposed.  It  is  true,  the  com- 
plainant attempted  to  set  it  up  in  his  amend- 
ed bill,  which  he  claimed  was  necessary  in 
order  to  conform  to  the  testimony ;  but  leave 
to  file  that  amendment  was  denied,  and  no 
error  has  been  assigned  upon  the  ruling  of 
the  court  in  that  regard.  If,  however,  the 
question  were  here  open  to  discussion,  it  is 
too  clear  for  argument  that  in  the  absence 
of  the  testimony  upon  which  the  bill  in  the 
superior  court  was  dismissed  and  that  upon 
wlilcb  the  decree  in  the  circuit  court  was 
rendered,  it  is  impossible  to  tell  whether  the 
one  was  a  bar  to  the  other  or  not.  The  bill 
in  the  superior  court,  as  suggested  by  the 
Appellate  Court  may  have  been  dismissed 
because  the  proof  of  desertion  was  not  suf- 
ficient because  of  the  lapse  of  time  between 
the  abandonment  and  the  fiUng  of  the  bill. 
We  think,  also,  that  the  order  of  dismissal 
without  costs  In  that  court  is  perfectly  con- 
sistent with  the  suggestion  that  the  com- 
plainant may  have  dismissed  the  bill  of  her 
own  motion.  At  all  events,  there  is  nothing 
here  to  show  that  that  bill  and  decree  were 
a  bar  to  the  decree  rendered  by  the  circuit 
court 

The  judgment  of  the  Appellate  Court  will 
be  afBrmed. 

Judgment  affirmed. 
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(as  lit  40) 

QAGfl  r.  PBOPLB  ex  nL  HANHBRO,  Goan- 

ty  Collector.* 

(SDpreme  Conrt  of  lUinoU.    Dee.  22,  1004.) 

BPECIAI.  ABBESSIOERTB— APFUOATION  VOB  BAI.B 
rOB  IRSTAXUfENT  —  ATTAOKIRO  JT7D0UENT 
rOB  FBIOB  IKBTAIXJfBNTS  — CXBTUriCATB  OV 
PUBUCATIOR   OV  KOTICK. 

1.0n  application  for  Jadgment  of  Bale  for 
tbe  fourth  installment  of  an  assessment,  the  Ta- 
Udit7  of  the  indigent  for  the  earlier  Install- 
ments may  not  be  questioned;  the  proeeedinc* 
beinglndependent. 

2.7nie  certificate  of  publication  of  the  notice 
of  application  for  judt^ent  of  sale  for  an  as- 
sessment, reciting  that  the  foregoing  "is  a  list 
of  delinqnent  •  •  •  lots"  on  which  taxes  re- 
main due  and  unpaid,  "and  also  a  list  of  de- 
linquent •  •  •  lots"  on  which  special  as- 
sessments and  special  taxes  remain  due  and  un- 
paid, "with  notices  hereto  attadied,  and  that 
the  same  were  duly  published  and  advertised," 
is  not  ambiguous ;  the  words  "the  same"  apply- 
ing to  and  including  all  the  lists  and  notices 
thereinbefore  mentioned. 

Error  to  Cook  County  Conrt;  O.  N.  Car- 
ta.  Judge. 

Application  by  the  people,  on  the  relation 
at  John  J.  Hanberg,  county  collector  of  Cook 
county,  for  a  Judgment  and  order  of  sale  on 
a  irarrant  for  collection  of  the  fonrth  In- 
stallment of  an  assessment  for  paving.  There 
was  Judgment  and  order  as  prayed,  and 
Henry  H.  Gage,  owner  of  the  land,  brings 
error.    Reversed. 

On  July  II,  1904,  the  county  collector  of 
Cook  county  applied  to  the  county  court  of 
that  county  for  Judgment  for  the  delinquent 
fourth  Installment  of  a  special  assessment 
levied  against  certain  lots  In  the  dty  of  Chi- 
cago belonging  to  Henry  H.  Gage.  On  July 
13,  1904,  Qage  filed  a  written  special  appear- 
ance, questioning  the  Jurisdiction  of  the  court 
to  entertain  the  application,  or  to  enter  Judg- 
ment or  order  of  sale,  or  to  permit  the  sale 
of  said  lots,  and  objected  to  the  consideration 
of  the  application  by  the  court  for  the  follow- 
ing alleged  reasons:  First,  because  the  notice 
for  the  sale  of  said  lots  to  pay  the  first,  sec^ 
ond,  and  third  Installments  of  said  assess- 
ment, upon  which  Installments  Judgment  and 
order  of  sale  had  been  entered  by  said  county 
court  at  a  previous  term,  was  defective;  sec- 
ond, because  there  is  a  variance  between  the 
warrant  for  the  collection  of  the  assessment 
and  the  said  notice  of  sale  as  to  the  subject- 
matter  of  the  delinquency;  and,  third,  be- 
cause the  certificate  of  publication  of  the 
notice  of  application  for  Judgment  for  the 
said  fourth  installment,  and  the  notice  of 
sale  for  the  first  three  installments,  does  not 
conform  to  the  statute,  and  is  ambiguous  and 
Informal.  The  court  ordered  that  the  special 
appearance  of  Gage,  In  so  far  as  It  affected 
the  first  three  Installments,  be  stricken  from 
the  files,  and  overruled  all  objections  as  to 
the  foiuth  Installment,  and  entered  Judg- 
ment against  the  property.  Gage  sued  out  a 
writ  of  error  from  this  court  to  review  the 
Judgment  of  the  county  court,  and  assigns 

*Rthmrlat  denied  Ttibnurj  9,  19(9. 


as  error  that  the  Judgment  Is  defective.  In 
falling  to  show  the  amount  or  amounts  for 
which  rendered.  He  also  urges  that  the  court 
erred  In  ordering  the  objectlona  relating  to 
the  first  three  Installments  stricken  ftom  the 
flies,  and  in  holding  the  oertlflcate  of  publi- 
cation of  the  notice  of  application  for  Judg- 
moit  to  be  sufficient 

F.  W.  Becker,  for  plalntUt  in  error.  Wil- 
liam M.  Plndell  (Edgar  Bronaon  Tolman, 
Corp.  Counsel,  and  Robert  Redfleld,  of  coun- 
sel), for  defendant  in  error 

SCOTT,  J.  (after  stating  the  facts).  This 
was  an  application  for  a  Judgment,  and  order 
of  sale  for  the  payment  of  a  delinquent 
fourth  Installment  of  a  special  assessment. 
At  a  former  term  of  the  same  court.  Judg- 
ment and  order  of  sale  had  been  entered  for 
the  first  three  installments  of  the  same  spe- 
cial assessment  In  this  proceeding  plain- 
tiff In  error  sought  to  question  the  validity 
of  the  Judgment  for  the  earlier  Installments. 
That  this  la  an  Independent  proceeding.  In 
which  the  conrt  could  not  consider  any  ques- 
tion affecting  the  legality  of  the  earlier 
Judgment,  Is  too  plain  to  require  argument 
or  the  citation  of  authorities. 

The  appearance  entered  by  plaintiff  In 
error  was  special  in  character,  and  It  was 
urged  that  the  certificate  of  publication  was 
defective.  That  certificate  recites  that  tbe 
foregoing  lists  of  lands  and  lots  "Is  a  list  of 
delinquent  lands  and  lots  upon  which"  taxes 
remain  due  and  unpaid,  "and  also  a  list  of 
delinquent  lands  and  lots"  upon  which  spe- 
cial assessments  and  spedal  taxes  remain 
due  and  unpaid,  "with  notices  hereto  at- 
tached, and  that  the  same  were  duly  pub- 
lished and  advertised,"  etc.  It  Is  said  that 
this  certificate  Is  unintelligible, .  because  It 
Is  Impossible  to  say  what  Is  the  antecedent 
of  the  words  "the  same,"  where  they  appear 
before  "were  duly  published  and  advertised." 
We  think  the  objection  without  merit  The 
words  "the  same"  plainly  apply  to  and  in- 
clude all  the  lists  and  the  i^otlces  which  had 
been  mentioned  in  the  preceding  portion  of 
the  certificate.  This  case  is  distinguishable 
from  the  case  of  McChesney  t.  People,  174 
111.  46,  60  N.  B.  1110,  In  that  the  words  "and 
that  the  same,"  which  appear  between  tbe 
word  "attached"  and  the  word  "were,"  did 
not  appear  In  the  certificate  in  that  case  at 
all. 

The  Judgment  In  tUs  cause  reads  as  fol- 
lows: "It  Is  thereupon  ordered  by  the  conrt 
that  Judgment  be,  and  Is  hereby,  entered 
against  the  tract  or  tracts  or  lots  of  land, 
or  parts  of  tract  or  tracts  or  lots,  as  de- 
scribed in  the  objections  filed  herein,  and  as 
set  forth  In  the  attached  schedule,  which  is 
made  a  part  of  this  order.  In  favor  of  tlie 
people  of  the  state  of  Illinois,  for  the  sums 
annexed  to  each;  being  the  amount  of  tbe 
said  special  assessment  and  costs  due  sev- 
erally thereon.  And  It  is  ordered  by  tbe 
court  that  said  several  tract  or  tracts  or  lots 
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of  laad  be  sold  aa  the  law  directs  \a  aaHatj 
the  amount  of  said  assesament  and  costs 
annexed  to  tbem  severally."  It  appears  from 
tbe  abstract  tbat  tbis  Jnd^ent  is  followed 
by  a  scbednle  giving  a  description  of  tbe  lots 
against  wblcb  tbe  judgment  was  to  be  ren- 
dered, but  In  tbat  scbedule  tbere  is  no  state- 
ment sbowlng  tbe  amount  of  tbe  assessment 
and  costs.  It  cannot  be  ascertained  wbat 
amoonts  are  adjudged  against  tbe  property. 
Tbe  Judgment,  therefore.  Is  fatally  defective. 
Aa  pointed  out  In  Oage  v.  People,  207  111.  61, 
69  N.  B.  635,  tbe  form  prescribed  by  section 
191  of  cbapter  120  of  Hurd's  Bevised  Stat- 
ntes  of  1903,  for  tbis  Judgment,  must  be  snb- 
stantlally  followed,  and  in  tbat  case  we  in- 
dicated tbe  precise  metbod  to  be  pursued  in 
entering  sucb  a  Judgment  Tbat  form  con- 
templates a  reference  in  tbis  judgment  to  a 
list  wblch  precedes  It  in  tbe  "Judgment,  sale, 
and  redemption  record"  of  the  county  court, 
and  tbat  list  sbows  or  should  sbow  tbe 
amount  of  tbe  Judgment  against  each  tract 
It  appears  in  tbis  case  tbat  tbis  Judgmoit 
follows  sucb  a  list  but  inustead  of  referring 
to  tbat  list  by  tbe  use  of  word  "aforesaid," 
as  contemplated  by  tbe  form  used  in  tbe 
statute,  reference  is  made,  as  appears  from 
tbe  abstract,  to  a  schedule  attached  to  and 
following  the  Judgment;  and  that  schedule, 
as  we  have  above  pointed  out  does  not  sbow 
tbe  amount  for  which  tbe  Judgment  was  en- 
tered. Had  it  shown  tbat  amount  there 
would  have  been  a  substantial  compliance 
with  the  statute  in  that  regard.  A  com- 
parison of  tbe  Judgment  with  tbe  statute 
shows  that  it  does  not  follow  that  enact- 
ment in  other  respects.  As  this  Judgment 
must  be  reversed,  the  difficulties  attendant 
upon  such  other  variances  may  be  obviated 
when  the  application  is  again  brought  to 
the '  attention  of  tbe  court  below. 

No  error  intervened  In  this  proceeding 
prior  to  tbe  entry  of  the  Judgment  It  is 
therefore  unnecessary  to  award  a  new  trial. 
Tbe  judgment  of  the  county  court  however, 
will  be  reversed,  and  tbe  cause  remanded, 
with  directions  to  tbat  court  upon  motion 
of  defendant  in  error,  to  enter  a  Judgment  in 
compliance  with  section  191  of  chapter  120, 
Hurd's  Rev.  St  1003. 

Reversed  and  remanded,  with  directions. 

(213  111.  414) 

STRATER  et  al.  v.  DICEBRSON.* 

(Supreme  Conrt  of  Illinois.    Dec.  22,  1904.) 

DKBD— MISTAKK  — 'BXrOBMATIOR  —  FINDIRaS  — 

strFncixif  CY  —  appeal — qttks- 

TIONS   It>B    REVIEW. 

1.  Questions  depending  on  the  weight  of  the 
evidence  cannot  be  considered'  on  appeal,  in  the 
absence  of  objection  and  exception  taken  to  the 
master's  report  on  which  the  decree  was  based. 

2.  Where,  in  a  suit  to  reform  a  deed  from  a 
husband  to  bis  wife,  the  findings  of  the  master, 
to  which  no  objection  or  exception  was  filed, 
show  that  there  was  a  valuable  consideration 
for  the  conveyance,  and  that  the  wife  took  ac- 
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tnal  possession  of  tb*  tract  allefsd  by  her  to 
have  Deen  intended  by  the  grantor  to  be  con- ' 
veyed,  and  made  valuable  and  permanent  im- 
provements thereon,  and  had  eontinnonsly  held 
the  land  from  the  time  of  the  conveyance,  and 
a  decree  was  rendered  for  oomplalnant  on  the 
finding,  any  error  in  holding  a  former  decree  to 
be  an  estoppel  as  against  one  of  tbe  defendants 
is  immaterial. 

Appeal  from  Circuit  Court  UcLean  Coun- 
ty; C.  D.  Meyers,  Judge. 

Suit  by  Leodlcy  Dlckerson  against  Ade- 
laide Strayer  and  others.'  From  a  decree  for 
complainant  defendants  appeal.   Affirmed. 

Owes  ft  Owen,  Thomas  W.  Tipton,  and 
Barry  ft  Morrissey,  for  appellants.  Chas  L. 
Capen,  for  appellee. 

RICES,  C.  J.  Thla  la  an  appeal  from  m 
decree  of  the  drcolt  court  of  McLean  coun- 
ty correcting  the  description  of  land  in  a 
deed  to  appellee  from  her  late  husband, 
Hen|7  C.  Dickersoa  In  1892  the  husband 
was  seised  In  fee  of  tbe  west  half  of  tbe 
northeast  quarter  of  section  29.  the  west  half 
of  the  southeast  quarter  of  section  20,  and 
tbe  southwest  quarter  of  the  nortbeast  quar- 
ter of  aectlon  20,  all  In  town  22,  raofe  4 
east  The  land  constituted  one  farm,  and 
was  one  and  a  quarter  miles  in  length  from 
south  to  north.  The  south  80,  lying  in  sec- 
tion 29b  was  for  many  -years  tbe  family 
homestead,  and  bad  upon  it  the  buildings 
and  principal  improvements.  Dlckerson  also 
had  another  tract  of  land  In  section  31  of 
the  same  town,  and  some  town  lots  in  Le- 
roy.  He  made  tbe  deed  In  question  on  July 
20,  1802,  placed  It  of  record,  and  delivered 
it  to  the  appellee.  It  is  alleged  that  by  mu- 
tual mistake  tbe  deed  describes  tbe  west 
half  of  the  southeast  quarter  of  section  20 
aforesaid,  when  the  intention  was  to  convey 
and  receive  the  west  half  of  the  northeast 
quarter  of  section  29,  called  tbe  "homestead 
tract" 

Tbe  case  was  before  us  on  a  former  de- 
cree granting  the  same  relief,  and  was  re- 
versed upon  the  facts  then  in  the  record  up- 
on tbe  grounds  that  tbe  conveyance  was  with- 
out consideration,  and  was  merely  a  volun- 
tary one — a  gift  inter  vivos;  that  it  was  not 
executed  because  of  tbe  mistake  in  descrip- 
tion, and  was  a  mere  contract  to  convey, 
and  that  a  court  of  equity  would  not  decree 
specific  performance  of  such  contract;  that 
It  also  appeared  from  tbe  evidence  tbat  tbe 
property  was  tbe  homestead  at  tbe  time  of 
tbe  conveyance,  and,  as  tbe  wife  did  not  Join 
In  the  conveyance  and  release  tbe  homestead 
estate,  the  evidence  should  show,  but  failed 
to  do  so,  tbat  tbe  homestead  had  been  aband- 
oned by  the  husband  for  tbe  express  purpose 
of  giving  effect  to  the  conveyance.  206  III. 
257,  68  N.  B.  767.  Tbe  cause  was  remanded 
generally,  and  the  bill  was  amended,  alleg- 
ing more  specifically  the  passing  of  a  valua- 
ble consideration  from  appeUee  to  her  bus- 
band  for  the  conveyance;  that  the  place  bad 
not  been  occupied  as  a  homestead  since  .1885 ; 
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that  apQellee  took  possesalon  Immediately 
iipon  the  conveyance  being  made,  has  ever 
since  had  possession;  and  on  the  faith  of  the 
conveyance  made  valuable  and  permanent 
Improvements. 

Henry  C.  Dlckerson,  the.  grantor,  at  the 
time  of  the  conveyance  had  five  daughters, 
who  were  his  only  living  children  and  only 
prospective  heirs.  Three  of  the  daughters 
were  Elizabeth  Hobart,  Adelaide  Strayer, 
and  Cordelia  Patterson,  who  were  married 
at  the  time  of  the  conveyance,  and  to  the 
first  two  of  whom  he  had  advanced  prop- 
erty, which  he  regarded  equivalent  to  their 
share  of  his  etrtate,  as  be  so  states  in  his 
will  executed  near  that  time.  In  1898  he 
conveyed  by  deed,  in  which  bis  wife  Joined, 
to  bis  daughters  Georgia  Belle  and  Rosa- 
line, the  land  above  described,  In  sections  20 
and  31.  In  this  conveyance  was  the  same 
lend  described  in  the  deed  to  appellee.  He 
died  on  May  20,  1899,  and  by  his  will  made 
what  purported  to  be  a  general  disposition 
of  bis  property;  but  the  only  real  estate 
mentioned  In  his  will  was  a  tract  not  in 
question,  which  he  charged  with  certain  ex- 
penditures, and  his  town  property  in  Leroy. 
The  tract  in  question  was  not  mentioned  or 
In  any  manner  referred  to,  and  we  are  satis- 
fled  from  the  evidence  that  up  to  the  time  of 
bis  death  he  thought  he  had  conveyed  to  the 
appellee  the  land  she  claims.  The  five  daugh- 
ters named  were  made  defendants  to  the  orig- 
inal bill,  and  pending  the  suit  the  daughter 
Rosaline  died  intestate,  and  left  a  daughter, 
Fannie  Dlckerson,  her  only  heir,  who  has 
been  substituted  as  a  defendant  All  the  de: 
tendants  are  adults. 

At  the  first  hearing  all  of  the  defendants 
but  Adelaide  Strayer  defaulted,  and  she  alone 
prosecuted  the  first  appeal.  At  the  term 
that  the  first  decree  was  entered,  appellant 
Cordelia  Patterson  entered  her  appearance 
in  writing,  sworn  to  by  her  husband,  which 
was  as  follows:  "I,  Cordelia  Patterson,  here- 
by enter  my  appearance  in  the  above  cause, 
to  have  the  same  force  and  effect  as  if 
served  with  process  more  than  ten  days  be- 
fore the  first  day  of  the  present  term,  and  I 
hereby  consent  that  a  decree  may  be  taken 
at  any  time,  at  this  or  any  succeeding  term, 
as  prayed  for  In  said  bill."  When  the  cause 
was  remanded  the  bill  was  amended,  but  the 
prayer  was  not  changed.  The  amendments 
made  the  allegations  of  the  former  bill  more 
clear  and  specific.  Mrs.  Patterson  answered 
substantially  the  same  as  Mrs.  Strayer,  both 
denying  tbe  allegations  of  the  bill  and  the 
right  to  relief.  The  other  defendants  de- 
faulted. Replication  was  filed,  and  the  cause 
was  referred  to  the  master  to  report  evidence 
and  conclusions.  Tbe  record  states  that  ob- 
jections were  filed  to  tbe  report  by  the  mas- 
ter, and  by  him  overruled,  and  were  reflled 
In  the  court  as  exceptions  to  said  report,  and 
overruled  by  the  court,  but  no  objections  or 

'ceptlons  are  found  in  the  record  or  ab- 


After  finding  the  Jurisdictional  facts,  and 
that  the  court  has  Jurisdiction  of  the  par- 
ties and  the  subject-matter  of  the  suit,  the 
master  finds  that  appellant  Cordelia  Patter- 
son was  a  party  defendant  to  the  original 
decree  from  which  the  former  appeal  was 
prosecuted  by  appellant  Strayer;  that  the 
interests  of  Cordelia  Patterson  and  appellant 
Strayer  are  separable;  and  that  appellant 
Patterson  Is  concluded  by  the  former  de- 
cree, to  which  she  was  a  party,  granting  the 
same  relief  now  prayed  for,  and  granted  in 
this  decree,  and  from  which  she  did  not  ap- 
peal The  master  further  found  that  the  ap- 
pellant Adelaide  Strayer  after  the  death  of 
her  father  entered  Into  a  written  contract 
with  appellee,  upon  a  sufficient  considera- 
tion, to  not  interfere  with  the  estate  of 
Henry  C.  Dlckerson,  nor  with  any  of  the 
transfers,  or  any  part  thereof,  in  any  manner 
or  form,  or  make  any  objections  or  queetion 
to  the  deed  of  appellee  to  the  home  place, 
which  agreement  was  set  up  in  the  bill ;  and 
the  master  finds  was  established  by  the  proof, 
and  that  the  appellant  Strayer  is  estopped 
and  bound  thereby.  After  passing  upon  tlie 
competency  of  certain  witnesses,  the  master 
proceeds  to  the  consideration  of  the  case 
upon  Us  general  merits,  and  finds  that  there 
was  a  good  and  valuable  consideration  for 
the  conveyance  to  the  appellee  from  her  hus- 
band, which  consisted  of  moneys  received  by 
him  from  her  from  the  year  1861  down  to 
the  time  of  making  the  deed.  In  1892.  He 
finds  further  that  her  said  husband  recog- 
nized such  indebtedness,  and  promised  to  re- 
pay the  same  by  conveying  to  appellee  any 
SO  acres  of  land  which  he  had  that  she  migbt 
select,  and  specifically  finds  that,  from  July 
of  the  year  1874  to  tbe  making  of  the  deed, 
appellee  advanced  and  loaned  to  her  hus- 
band, each  year,  money  in  various  amounts ; 
that  the  moneys  so  advanced  to  him  were 
loans,  and  not  gifts,  and  were  so  recognized 
by  him;  that,  in  payment  of  the  sums  so 
due  her,  appellee  elected  to  have  conveyed 
to  her  the  home  place,  and  that  in  attempting 
to  do  so  an  error  was  made  in  the  descrip- 
tion ;  that  appellee  at  the  time  of  the  con- 
veyance assumed  control  and  possession  of 
the  premises  intended  to  be  conveyed,  and 
made  thereon  valuable  improvements,  and 
paid  the  taxes  and  Insurance;  and  that  she 
is  entitled  to  have  the  tract  so  purchased 
conveyed  to  her.  He  further  finds  that  the 
property  in  question  ^as  not  at  the  time 
of  the  conveyance  the  homestead  of  the 
grantor  and  his  family,  but  that  tbe  same 
had  been  abandoned  as  a  homestead  20  years 
prior  to  tbe  making  of  the  conveyance,  and 
a  new  homestead  was  acquired  prior  to  said 
conveyance,  and  recommends  a  decree  in  ac- 
cordance with  the  prayer  of  the  bllL  Tbe 
decree  Is  based  upon  and  follows  the  re- 
port of  tbe  master,  finding  each  of  the  ma- 
terial facts  specifically,  and  setting  the  same 
forth  in  the  decree. 

Appellants,  in  th^°  brief  and  argument. 
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and  by  the  errors  assigned,  urge  that  the 
master  admitted  improper  evidence,  and  par- 
ticularly that  he  permitted  appellee  (the 
complainant  below)  to  testify  In  her  own  be- 
half, and  permitted  her  daughter  Georgia 
Belle  Didceraon  and  her  granddaughter,  Fan- 
nie Dickerson,  who  were  defendants  to  the 
bill,  to  testify  in  behalf  of  appellee;  that 
the  court  erred  in  holding  that  appellant 
Patterson  was  conclnded  or  estopped  by  the 
former  decree,  that  appellant  Strayer  was 
bound  by  her  contract  in  such  a  manner  as 
affected  the  rights  of  the  parties  in  this 
litigation;  and  that  the  decree  was  contrary 
to  the  evidence. 

It  is  not  contended  that  the  bill 'does  not 
state  a  cause  of  action,  nor  is  it  contended 
that  ^  there  is  not  competent  evidence  in  the 
record  tending  to  support  the  allegations 
of  the  bill,  the  former  of  which  questions 
could  probably  be  raised  in  this  conrt  with- 
out the  record  containing  the  objections  to 
the  master's  report  and  the  exceptions  heard 
by  the  chancellor;  but,  as  to  questions  de- 
pending upon  the  weight  of  the  evidence,  we 
are  unable  to  see  how  we  can  consider  tbem, 
in  the  absence  of  the  objections  and  excep- 
tions to  the  master's  report  It  is  held  that 
the  objections  as  to  the  conclusions  of  the 
master  upon  questions  of  fact  are  in  the 
nature  of  special  demurrers  to  the  evidence, 
and  that  they  must  be  presented  to.  the  mas- 
tex,  and  should  point  out  the  grounds  of  ob- 
jection with  reasonable  certainty,  and  that 
the  exceptions  filed  in  the  court  upon  the 
coming  in  of  the  report  should  correspond 
with  the  objections  made  before  the  master, 
and  be  confined  to  such  objections  as  were 
allowed  or  overruled  by  the  master.  Spring- 
er V.  Kroeschell,  161  111.  358,  43  N.  B.  1084; 
Hurd  V.  Goodrich,  59  111.  450;  Moffett  v. 
Banner,  154  111.  649,  30  N.  E.  474.  When  this 
is  done,  the  errors  assigned  on  appeal  that 
relate  to  matters  that  were  considered  by 
the  master — and  particularly  so  as  to  mat- 
ters of  fact  and  matters  relating  to  the  ad- 
mission and  exclusion  of  evidence — are  predi- 
cated upon  the  action  of  the  court  in  over- 
ruling or  sustaining  the  exceptions  to  the 
report  of  the  master.  Whalen  v.  Stephens, 
193  111.  121,  61  N.  E.  921.  And  unless  the 
questions  are  made  by  the  objections  and 
exceptions  to  the  master's  report,  they  can- 
not be  considered  by  this  court,  though  error 
be  assigned.  Prince  v.  Cutler,  60  111.  267; 
Pennell  v.  Lamar  Ins.  Co.,  73  111.  303;  Jewell' 
■V.  Rock  River  Paper  Co.,  101  111.  57;  14  Am. 
A  Eng.  Ency.  of  Law  (2d  Ed.)  044.  To  this 
rule  there  is  the  exception  that  where,  on 
Appeal,  the  findings  by  the  master  of  the 
facts  are  not  questioned,  but  the  conclu- 
sion of  the  master  upon  the  facts  so  found  is 
questioned,  that  msy  be  done  without  making 
or  preserving  in  the  record  the  objections 
and  exceptions  to  his  report  It  Is  equiva- 
lent- to  a  general  demurrer  to  the  evidence. 
Von  Tobel  v.  Ostrander,  158  111.  409,  42  N.  E. 
152;    Hurd  T.  Goodrich,  fi9  111.  450.     The 


case  at  bar  does  not  come  within  this  ex- 
ception, as  the  contention  is  that  the  master 
found  the  facts  contrary  to  the  weight  of 
the  evidence. 

It  may  be  that  the  question  as  to  the  ef- 
fect of  the  former  decree  upon  the  appel- 
lant Patterson,  as  a  matter  of  estoppel,  would 
fall  within  the  exception  last  stated,  but 
the  finding  of  the  master  as  to  the  contract 
between  Strayer  and  appellee,  by  which  it  is 
found  that  Strayer  had  agreed  not  to  Inter- 
fere with  the  conveyance  to  appellee  of  the 
home  place,  could  not  fall  within  this  ex- 
ception, because  the  evidence  showed  that 
the  original  writing  was  lost  or  destroyed 
by  fire;  and  whether  the  writing  containing 
the  virriting,  or  the  supposed  copy  thereof 
which  was  Introduced  in  evidence,  was  the 
same  as  the  original  writing  between  the 
parties,  was  a  controverted  question  of  fact 
and,  as  the  record  stands,  it  is  not  so  pre- 
sented that  we  are  authorized  to  enter  upon 
a  consideration  of  it  In  our  view  of  the 
finding  of  the  master  that  there  was  a  val- 
uable consideration  for  the  conveyance,  and 
that  appellee  took  actual  possession  .of  the 
premises,  and  made  valuable  and  permanent 
improvements  upon  the  same,  and  held  the 
same  from  the  time  of  the  conveyance  hither- 
to, the  consideration  of  the  effect  of  the 
former  decree  upon  appellant  Patterson  could 
have  no  effect  upon  the  final  action  of  this 
court,  as,  if  we  should  find  that  the  master 
and  court  erred  in  that  conclusion,  we  would 
still  be  bound  to  hold  that  the  decree,  upon 
the  general  facts,  could  not  be  disturbed. 
The  absence  from  the  record  of  the  objec- 
tions and  exceptions  to  the  master's  report 
must  have  the  same  effect  as  though  neither 
had  been  made.  Under  the  findings  here, 
and  where  the  rights  of  creditors  are  not 
involved,  we  feel  impelled  to  hold  tbem  suf- 
ficient to  support  the  decree,  and  it  will 
accordingly  be  affirmed. 

Decree  affirmed. 

(213  III.  421) 

PEOPLE  V.  WAITB  et  al. 
(Supreme  Court  of  Illinois.     Feb.  8,  1004.) 

nBAINAOE  DISTRICT — ORGANIZATION— VALIDITT 
—  LEVEE  ACT  —  CONSTRUCTION  —  COUNTY 
COURTS  —  JURISDICTION — .TUDGlireNT  —  PBB- 
BtntPTION— QUO    WARRANTO. 

1.  Under  the  direct  provisiona  of  the  levee 
act  (SUrr  &  C.  Ann.  St  1806,  p.  1500,  c.  42), 
the  county  courts  are  given  jurisdicfion  to  or- 
ganize into  drainage  districts  lands  situated  in 
Coles  and  Edgar  counties,  and  hence  a  judg- 
ment of  the  county  court  of  Coles  county,  organ- 
izing a  drainage  district  in  those  counties,  car- 
ries the  presumption  ot  validity. 

2.  The  effect  of  the  failure  of  a  county  court, 
having  jurisdiction  to  organize  a  drainage  dis- 
trict under  the  levee  act  (Starr  &  C.  Ann.  St. 
1896,  p.  1500.  c.  42),  to  specifically  find  that  the 
petition  for  the  organization  of  the  district  was 
signed  by  the  requisite  number  of  adult  land- 
owners, and  that  the  district  was  duly  organ- 
ized, as  provided  by  law,  is  a  question  which 
cannot  be  raised  in  a  quo  warranto  proceeding 
with  the  view  of  oltimately  prerturning  the 
judgment 
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Krrar  to  drcnlt  Court,  Edgar  Ootinty ;  EL 
B.  Kimbrongh,  Judge. 

Pedtloo  by  the  people,  In  the  nature  of  a 
quo  warranto,  against  William  B.  Walte 
and  otben.  From  a  Judgment  for  the  de- 
(endanta,  plaintiff  appeals.    Affirmed. 

Thla  was  a  petition  filed  in  the  dreolt 
conrt  of  Edgar  county  by  the  state's  at- 
torney of  that  county,  asking  leave  to  file  an 
Information  in  the  nature  of  a  quo  warranto 
to  test  the  legality  of  the  organization  of  the 
Polecat  drainage  district,  composed  of  lands 
■Ituated  In  Colea  and  Edgar  counties,  and 
organized  nndw  the  proTlslons  of  the  levee 
act  (Starr  ft  a  Ann.  8t  1886,  p.  1600,  c.  42), 
In  the  county  court  of  Coles  county.  The 
court  declined  to  permit  the  information  to 
Im  filed,  and  a  writ  of  error  has  been  sued 
out  from  this  court  to  review  the  action  of 
the  court  in  that  regard. 

Three  reasons  are  assigned  why  said  In- 
formation should  have  been  allowed  to  be 
filed:  First,  that  the  record  of  the  county 
court  of  Coles  county  does  not  show  that  the 
petition  upon  which  the  county  court  acted 
at  the.  time  the  district  was  organized  was 
signed  by  a  majority  of  the  adult  land- 
owners of  the  district;  second,  that  no  final 
Judgment  was  entered  by  the  county  court 
finding  said  drainage  district  duly  establish- 
ed, as  provided  by  law;  and,  thirdly,  that 
the  petition  upon  which  the  county  court 
acted  at  the  time  the  district  was  organized 
was  not  signed  by  a  majority  of  the  adult 
landowners  of  the  drainage  district 

John  W.  Murphy,  State's  Atty.  (J.  B.  Dyas, 
H.  A.  Neal,  and  F.  K.  Dunn,  of  counsel),  for 
the  People.  A.  C.  Anderson  and  Edward  C.  St 
James  W.  Craig,  Jr.,  for  defendants  in  error. 

HAND,  J.  (after  stating  the  facts).  The 
Legislature,  by  the  act  under  which  said 
drainage  district  was  organized,  committed 
to  the  county  courts  of  this  state  Jurisdiction 
to  organise  into  drainage  districts  lands  sim- 
ilarly situated  to  the  lands  lying  within  the 
territory  comprising  that  organized  into  the 
Polecat  district 

If  the  Judgment  of  the  county  conrt  of 
Ooles  county  organizing  said  district  was 
valid — in  other  words,  if  the  conrt  had  Ju- 
risdiction of  the  subject-matter  and  of  the 
parties  at  the  time  it  rendered  the  Judgment 
whereby  said  district  was  organized — its 
Judgment  organizing  the  district  could  only 
be  attacked  by  a  direct  proceeding  (that  is, 
by  appeal  or  writ  of  error),  and  could  not 
be  set  aside  and  annulled  by  a  proceeding  in 
the  nature  of  a  quo  warranto,  as  it  is  not  the 
office  of  that  proceeding  to  operate  as  a 
writ  of  error  or  by  way  of  an  appeal  to  re- 
view the  final  Judgment  of  a  court  of  record 
In  a  case  wherein  that  court  bad  Jurisdiction 
of  the  parties  and  the  subject-matter  of  the 
litigation,  and  has  rendered  a  Judgment  dis- 
poaing  of  the  matter  pending  before  it  njpon 
the  merits,  although  error  may  have  inter- 
vened In  the  entering  of  the  Judgment 


In  Peopto  T.  Omumlaslonen  of  Iflneral 
Marsh  Drainage  District,  lOS  III  428,  82  N. 
B.  225,  the  State's  attorney  of  Borean  coun- 
ty sought  leave  to  file  an  information  In  tha 
nature  of  a  quo  warranto  to  test  the  legality 
of  the  organization  of  a  drainage  district  by 
the  county  court  of  that  county,  on  the 
ground  that  certain  lands  liad  been  improp- 
erly included  within  the  boundaries  of  the 
district  and  which  would  derive  no  benefit 
from  the  system  of  drainage  provided  for  by 
the  drainage  district  It  was  there  held  that 
it  was  witMn  the  province  of  the  county 
court  to  determine  what  lands  would  be 
benefited  by  the  proposed  system  of  drain- 
age, and  therefore  might  properly  be  includ- 
ed within  the  boundaries  of  the  district  and 
that  the  county  court  having  determined  that 
question.  Its  Judgment  -could  not  be  reviewed 
by  a  proceeding  in  the  nature  of  a  quo  war- 
ranta  In  the  case  at  bar  the  petition  pro- 
vided by  the  statute  was  filed  in  the  county 
court  of  Coles  county,  and  the  statutory  no- 
tice to  all  persons  interested  was  given.  That 
county  court  then,  had  Jurisdiction  of  tha 
subject-matter  and  of  the  parties,  and  wan 
authorized  to  act  If  it  erred  In  holding  that 
the  petition  was  signed  by  the  requisite 
number  of  adult  landowners  of  the  distMct; 
or  in  refusing  to  permit  persons  who  had 
signed  the  petition  for  the  organization  of 
the  district  to  withdraw  their  names  frona 
the  petition,  the  remedy  of  the  parties  in  In- 
terest who  deemed  themselves  aggrieved  by 
the  decision  of  the  court  was  to  have  tbe 
case  reviewed  upon  appeal  or  by  writ  of 
error,  and  not  by  a  quo  warranto  proceeding. 

The  contention  is  made  that  the  Judgment 
of  the  county  comrt  does  not  find  that  the  pe- 
tition for  the  organization  of  the  drainage 
district  was  signed  by  the  requisite  numt»er 
of  adult  landowners  and  that  the  district 
was  duly  organized  as  provided  by  lavr. 
While  the  record  is  somewhat  indefinite,  when 
taken  as  a  whole,  we  think  the  county  court 
of  Coles  county  found  that  the  requisite 
number  of  adult  landowners  did  sign  tbe 
petition  and  that  the  district  was  duly  or- 
ganized. While  in  a  conrt  of  review  the  con- 
tention of  the  plaintiff  in  error  as  to  the  In- 
validity of  the  judgment  by  reason  of  Ita 
Indeflniteness  might  perhaps  merit  some  con- 
sideration, such  contention  cannot  be  made 
here  as  a  basis  upon  which  to  predicate  qno 
warranto  proceedings  with  a  view  to  ulti- 
mately overturn  tbe  Judgment  of  the  said 
county  court 

We  have  disposed  of  this  case  upon  Its 
merits,  as  the  question  of  a  want  of  juris- 
diction to  review  this  record  in  this  court 
has  not  been  raised,  and  a  like  record  waa 
reviewed  by  this  conrt  without  objection  in 
People  V.  Commissioners  of  Mineral  Mareli 
Drainage  District  supra.  It  may,  however, 
be  argued  with  much  force  that  this  record 
Involves  only  a  question  of  practice — that  la, 
the  right  to  file  an  information  In  tiie  na- 
ture of  a  quo  warranto — and  not  a  fkmik- 


Digitized  by 


Google 


a.) 


ISUSTACE  V.  PBOPLB, 


im 


chlse,  which  would  have  been  IsToIved  In  a 
bearing  npon  the  Information  If  filed,  and 
that  the  case  should  have  gone  to  the  Ap- 
pellate Court  In  the  first  Instance  Instead  otf 
to  this  court  The  judgment  of  the  circuit 
court  will  be  affirmed. 
Judgment  aflBrmed. 


(218  111.  424) 

BUSTACB  et  al.  t.  PEOPLE  «s  rel.  HAN- 
BERO,  Coanty  Treasurer. 

(Supreme  Court  of  Illinois,  Dec.  22,  1004.    On 
Rehearing,  Feb.  9,  1905.) 

RBKEI  lUFBOVEinnn'S— DBFABTUBE  FBOU  FXO- 
VISIONS  OF  OBDINANCB  —  BRFOSCEMENT  OF 
AB8ESSKENTS— BEHEABIRG — ADDITIONAL  BEO- 
OBD. 

1.  ABsessments  for  a  street  improvement  caur 
not  be  enforced,  the  improvement  as  completed 
being  substantially  different  from  that  author- 
ised by  the  ordinance,  the  departure  inci-easiag 
the  grade  of  the  streets  in  some  places  to  the 
extent  of  several  feet,  and  the  changes  mater 
rially  increasing  the  coat 

On  Rehearing. 

2LA  rehearing  will  not  be  granted  for  points 
not  presented  for  decision  by  the  submission  of 
the  cause,  but  based  on  an  additional  record 
filed  by  appellee  by  permiiision,  but  not  till  after 
appellant  had  filed  his  abstract  and  brief,  and 
which  was  not  abstracted,  arid  did  not  come  to 
the  notice  or  linowiedge  of  the  court,  and  was 
not  referred  to  in  appellant's  briefs. 

Appeal  from  Cook  County  Court;  O.  N. 
Carter,  Jud^e. 

Application  by  the  people,  on  the  relatloit 
Of  John  J.  Hanberg,  county  treasurer  and 
ex  officio  county  collector  of  Cook  county,  for 
judgment  and  order  of  sale  for  a  special 
AflBeaenient  From  &  judgment  and  order  of 
■atei  A.  J.  Eustace  and  otiiera,  the  property 
owners,  appeal.    Reversed, 

George  W.  WUbur,  for  appellants.  WU- 
11am  M.  PIndell  (Edgar  Bronson  Tolman, 
Corp.'  Cotmsel,  and  Robert  Redfield,  of  conn- 
ael),  for  appellee. 

BOGOS,  J.  This  was  an  applicaUon  by 
the  appellee  treasurer  for  judgment  and  or- 
der of  sale  of  certain  lota  and  tracts  of  real 
estate  belonging  to  the  appellants,  for  an 
alleged  unpaid  first  Installment  of  a  special 
assessment  levied  under  an  ordinance  of  the 
city  of  Chicago  providing  for  the  curbing, 
grtLiUng,  and  paving  of  South  Canal  street 
from  the  south  line  of  West  Harrison  street 
to  Lumber  street  In  said  city.  The  appel- 
lants Interposed  a  number  of  objections  to 
the  application,  hut  the  only  objection  nec- 
essr.ry  to  be  considered  is  that  the  Improvie- 
ment  as  constructed,  Is  other  and  different 
tbnn  the  Imptoveraent  provided  to  be  con- 
•trncted  by  the  ordinance. 

The  ordinance  provided  that  South  Canal 
street  should  be  so  graded  that  the  surface 

Y 1.  See    Municipal   Corporatlona,   voL    M,    Cent 
•"  1 1(63. 
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of  the  pavement  of  tlie  finished  roadway 
should  coincide  with  the  grade  of  said  Canal 
street  which  grade  the  ordinance  established 
at  the  various  street  Intersections — among 
others,  as  follows:  At  the  south  line  of 
West  Harrison  street  14.0  feet  above  dty 
datum;  at  the  Intersection  of  said  South 
Canal  street  and  West  Polk  street,  14.6  feet 
above  city  datum.  The  surface  6t  the  road- 
way as  constructed  Is  20.32  feet  above  city 
datum  at  the  south  line  of  West  Harrison 
street  being  6.32  feet  above  the  grade  aa 
fixed  by  the  ordinance;  and  the  surface  of 
the  roadway  of  the  street  as  constructed  at 
the  Intersection  of  West  Polk  street  Is  22.67 
feet  above  dty  datum,  being  9.07  feet  higher 
than  piiovlded  In  the  ordinance.  There  Is  a 
viaduct  at  West  Harrison  street  and  also 
a  like  structure  at  West  Polk  street;  and 
It  appears  from  the  testimony  that  the  road- 
way was  constructed  at  a  greater  height  at 
each' of  the  points,  and  along  the  approaches 
thereto,  than  provided  in  the  ordinance,  be- 
cause of  these  viaducts.  The  total  of  the 
assessments  for  which  judgment  of  coftflr- 
mation  was  'entered  was  $55,500,  but  the  to- 
tal cost  of  the  woib,  as  completed,  was 
shown  to  be  $71,509.29;  being  $16,009.29  In 
excess  of  the  total  amotint  for  which  judg- 
ments of  confirmation  .were  entered.  This 
large  Increase  In  the  cost  of  the  Improve- 
ment was  occasioned  In  the  greater  part  by 
the  construction  of  the  grading  of  the  street 
In  an  entirely  different  manner  from  that 
authorized  by  the  ordinance. 

Counsel  for  the  city  say  that  when  the 
ordinance  was  adopted,  the  existence  of  the 
viaducts  at  West  Harrison  and  West  Polk 
streets  was  overlooked  and  not  taken  Into 
consideration  by  the  city  council,  and  say 
the  presumption  must  unquestionably  be  in- 
dulged that  a  clerical  error  was  made  in 
establishing  the  grades  at  these  points  sev- 
eral feet  below  the  grade  of  the  viaducts. 
The  position  that  the  city  council  overlooked 
and  did  not  take  Into  consideration  the  via- 
ducts Is  entirely  Inconsistent  with  the  sug- 
gestion that  the  heights  named  in  the  ordi- 
nance at  the  points  where  the  viaducts  are 
situate  were  merely  clerical  errors.  But 
however  this  may  be,  the  Improvement 
which  has  been  constructed.  Is  materially  and 
substantially  different  from  that  which  the 
ordinance  authorized  to  be  made.  The  de- 
parture from  the  ordinance  Is  material  and 
substantial  in  two  respects:  It  Increases  the 
grade  of  the  streets  at  the  south  line  of  West 
Harrison  street  6.32  feet,  and  also  increases 
the  grade  of  that  street  from  that  point 
southward  to  the  point  of  the  beginning  of 
the  approach  to  that  viaduct  It  Increases 
the  grade  at  the  center  of  the  Intersection 
of  South  Canal  street  and  West  Polk  street 
9.07  feet  and  also  Increases  the  grade  from 
that  point  to  the  north  and  south  to  the  be- 
ginning  of  the  approaches  from  each  direc- 
tion. The  Improvement  as  completed  is  sub- 
stantially differeot  from  that  authorized  by 
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the  ordinance,  and  the  changes  materially  in- 
creased the  cost  of  the  Improvement.  The 
fact  that,  if  the  Improvement  bad  been  con- 
structed in  accordance  with  the  provislonB 
of  the  ordinance,  the  finished  surface  of  the 
street  would  have  been  several  feet  below 
the  grade  of  the  viaducts,  and  would  have 
destroyed  the  usefulness  of  the  street,  would 
not  justify  the  city  authorities  In  making 
an  Improvement  not  authorized  by  the  leg- 
islative body  of  the  city  to  be  made.  The 
power  rested  in  the  city  council  to  repeal 
the  ordinance.  If  It  was  found  to  be  defectlye 
and  insufficient,  and  to  adopt  another  ordi- 
nance providing  for  such  other  character  of 
improvement  as  the  Judgment  and  discretion 
of  the  city  council  should  dictate.  The  city 
cannot  let  contracts  for  an  Improvement  not 
anfborlzed  to  be  made  by  an  ordinance,  and 
reqnlre  the  property  owners  to  pay  special 
assessments  therefor  on  the  ground  that  the 
work,  as  done,  is  more  beneficial  to  the 
property  owners  than  the  Improvement  that 
was  authorized  by  the  ordinance  to  be  made. 
The  Judgment  must  be,  reversed  and  re- 
manded. 
Jndgmoit  revemed  and  remanded. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Under  a  petition  for  re- 
hearing we  have  again  investigated  this  rec- 
ord. The  appellee  obtained  leave  to  file  an 
additional  record,  and  It  seems  did  place  an 
additional  record  on  file,  but  not,  however, 
until  after  appellants  had  filed  their  abstract 
and  brief.  The  additional  record  was  not, 
however,  abstracted,  and  did  not  come  to  the 
notice  or.  knowledge  of  the  court,  nor  is  It 
referred  to  in  the  briefs  of  the  appellants. 
The  principal  grounds  for  a  rehearing  are 
based  on  this  additional  record,  and  hence 
on  points  not  presented  for  decision  by  the 
submission  of  the  cause.  These  points  can- 
not, therefore,  be  considered  for  the  first 
time  on  petition  for  rehearing.  All  matters 
presented  and  considered  by  the  submission 
have  been  correctly  decided. 

A  rehearing  is  therefore  denied. 


(2U  111.  428) 

OTSRIEN  r.  BONTIBLD  et  at* 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

WILLS  —  TESTAITBNTARY  CAPACITT— WITNESSES 
— COMPBTENCT — STATUTES  —  CONSTITUTIONAL 
LAW— DUE  FBOCGSS  OF  LAW— PBOBATB— EVI- 
DENCB— BKVIEW. 

1.  The  statute  of  wills,  reaniring  a  will  to  be 
attested  by  two  or  more  credible  witnesses,  etc., 
only  requires  that  such  witnesses  should  be  such 
as  would  be  legally  competent  to  testify  in  a 
court  of  justice  to  the  facts  which  they  attest 
by  subscribing  their  names  to  the  will. 

2.  Where  a  witness  to  a  will  was  otherwise 
competent,  he  was  not  disqualified,  by  reason 
of  the  fact  that  his  grandson  was  pecuniarily 
interested  in  sustaining  the  will. 

'Rehearing  denied  Februair  8,  ISOE. 
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3.  Attesting  witnesses  to  a  will  are  not  given 
judicial  power  to  determine  the  testator's  tes- 
tamentary capacity  hv  the  statute  of  wills,  lim- 
iting the  evidence  admissible  on  such  issue  In 
the  first  instance  to  the  evidence  of  such  attest- 
ing witnesses. 

4.  Since  the  statute  of  wills,  limiting  the  evi- 
dence as  to  testamentary  capacity  in  the  first 
instance  to  that  of  the  attesting  witnesses,  does 
not  vest  such  witnesses  with  judicial  functions, 
the  statute  is  not  in  violation  of  Const  art.  6, 
{  1,  vesting  judicial  powers  in  specified  courts. 

5.  Where  testatrix's  attorney  drew  her  will, 
the  fact  that  he  was  named  as  executor,  with  a 
provision  that,  if  he  should  be  dead  or  unable 
to  act,  or  should  refuse  to  do  so,  B.  should  be 
executor,  did  not  invalidate  the  will,  the  attor- 
ney having  had  no  intention  of  acting  as  ex- 
ecutor, and  having  refused  to  do  so  before  the 
will  was  offered  for  probate. 

6.  The  statute  of  willsi  limiting  the  evidence 
as  to  mental  capacity  on  an  application  for  pro- 
bate to  that  of  the  attesting  witnesses,  is  not 
unconstitutional  as  depriving  contesting  heirs  of 
the  testatrix  of  their  property  without  due  pro- 
cess of  law,  such  proceeding  being  merely  for 
the  purpose  of  establidiing  prima  facie  testa- 
mentary capacity,  and  not  affecting  contestant's 
right  to  contest  the  same  on  a  bill  filed  for  that 
purpose. 

7.  Where  certain  testimony  as  to  testatrix's 
mental  capacity  was  heard  by  the  court,  sub- 
ject to  objection,  and  was  never  stricken  out, 
and  'there  was  no  subsequent  ruling  concerning 
it;  an  objection  that  the  court  erroneously  re- 
fused to  consider  the  testimony  could  not  be 
considered  on  appeal. 

Appeal  from  Circuit  Court,  Iroquola  Coun- 
ty;  R.  W.  Hllscher,  Judge. 

Application  by  Thomas  P.  Bonfleld  and 
others  for  the  probate  of  the  will  of  Mary  A. 
Williams,  deceased.  From  an  order  of  th^ 
circuit  court  affirming  a  judgment  of  the  pro- 
bate court  admitting  the  will  to  probate, 
Michael  O.  O'Brien,  contestant,  appeals.  Af- 
firmed. 

Otto  Oresham  and  A.  F.  Goodyear,  for 
appellant  lYeeman  P.  Morris  and  Frank 
li.  Hooper,  for  appellee  Bonfleld. 

CARTWRIGHT,  J.  The  county  court  of 
Iroquois  county  admitted  to  probate  the  will 
of  Mary  A.  Williams,  deceased,  a  widow, 
who  left  no  children  w  lineal  descendant  and 
no  brother  or  sister.  Appellant,  a  nephew, 
prosecuted  an  appeal  to  the  circuit  court  of 
said  county,  where  there  was  a  trial  de  novo 
before  the  court,  and  the  will  was  again  ad- 
mitted to  probate.  Appellant  then  prosecut- 
ed this  further  appeal. 

The  execution  of  the  will  by  Mary  A.  Wil- 
liams was  proved,  and  was  admitted  by  the 
appellant,  and  there  was  a  formal  attestation 
clause  attached  thereto,  signed  by  R.  J. 
Hanna  and  William  Fraser'as  witnesses.  R. 
J.  Hanna,  one  of  the  subscribing  witnesses, 
died  before  the  will  was  probated,  and  proof 
of  his  handwriting  was  made,  and  not  dis- 
puted. The  other  subscribing  witness,  Wil- 
liam Fraser,  testified  to  all  the  facts  re- 
quired by  the  statute,  and  the  will  was  fully- 
proved  if  the  attesting  witnesses  were  com- 
petent to  act  as  such.  The  claim  of  appel- 
lant is  that  R.  J.  Hanna  was  not  competent 
to  act  as  a  subscribing  witness,  for  the  rea- 
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8oa  that  ma  grandson,  Tbomaa  W.  Hanna, 
was  a  legatee  under  tbe  will,  to  whom  $1,000 
was  bequeathed.  The  statute  of  wills  re- 
quires a  will  to  be  attested  by  two  or  more 
credible  witnesses,  and  In  case  of  the  death 
of  a  witness  proof  of  his  handwriting  is  ad- 
missible with  the  same  effect  as  If  he  had 
appeared  and  testified  in  his  own  person. 
The  word  "credible,"  as  used  In  the  statute, 
means  "competent"  In  the  Matter  of  the 
WUl  of  Noble.  124  111.  2G6,  16  N.  B.  850.  It 
means  ^  witness  who,  at  tbe  time  of  attesting 
a  will,  would  be  legally  competent  to  testify 
in  a  court  of  justice  to  the  facts  which  he 
attests  by  subscribing  his  name  to  the  will. 
There  can  be  no  doubt  that  a  witness  would 
be  competent  to  testify  against  an  heir  on  an 
issue  iuTolTlng  the  execution  of  a  will  and 
the  mental  capacity  of  the  testator,  although 
his  grandson  might  be  interested  in  the  re- 
sult of  tbe  litigation.  Tbe  Interest  which 
disqualifies  4  witness  in  such  a  case  must  be 
a  present,  certain,  legal  interest  of  a  pecun- 
iary nature.  The  test  Is  whether  he  will  eith- 
er gain  or  lose  financially,  as  the  direct  result 
of  the  suit,  or  whether  the  Judgment  or  de- 
cree will  be  -eTldenoe'  for  or  against  him  in 
another  action.  Boyd  t.  McConnell,  209  III. 
386,  70  N.  B.  649.  C!ounsel  do  not  deny  that 
sndi  Is  tbe  rule  to  be  applied  to  witnessea 
generally,  bnt  they  say  that  by  our  statute 
tbe  subscribing  witnesses  to  a  will  are  not 
mere  witnesses;  that  they  are  made  judges 
of  the  mental  capacity  of  the  testator,  and 
exercise  judicial  power  in  determining  wheth- 
er the  testator  is  mentally  competent  to  exe- 
cute a  will,  and  that  it  is  their  finding  and 
judgment  on  that  question  which  entitle  the 
will  to  probate.  They  insist  that  Mr.  Hanna 
was  incompetent  as  a  witness  for  the  same 
reason  that  a  judge  who  is  related  to  a  party 
to  a  cause  is  incompetent  to  hear  and  deter- 
mine the  cause.  In  other  words,  they  say 
that  a  competent  subscribing  witness  to  a 
will  must  be  competent  to  sit  as  a  juror  or 
judge  in  a  suit  between  the  heir  and  the  leg- 
atees or  devisees  imder  the  will.  We  can- 
not agree  with  counsel  that  the  attesting  wit- 
ness exercises  judicial  power  or  judicial 
functions.  It  is  true  that  no  man  can  be  a 
judge  in  his  own  cause,  or  where  he  is  relat- 
ed to  a  party  in  interest,  and  by  our  Constl- 
tntion  the  judicial  powers  are  vested  in  cer- 
tain courts.  No  law  can  vest  Judicial  power 
in  attesting  witnesses,  and  authorize  them 
to  adjudge,  decide,  and  render  a  Judgment 
in  a  cause,  and  the  statute  of  wills  does  not 
purport  to  do  so.  Proof  of  tbe  mental  ca- 
pacity of  the  testator  is  one  of  the  steps 
necessary  to  the  probate  of  a  will;  and  in 
the  county  court,  or  upon  appeal  from  an  or- 
der allowing  probate,  the  parties  are  confined 
to  the  testimony  of  the  subscribing  witnesses 
on  that  question.  Walker  v.  Walker,  2  Scam. 
291;  Andrews  v.  Black,  43  HI.  256.  But  the 
attesting  witnesses,  on  tbe  application  for 
probate,  do  not  exercise  different  powers  or 


runcuons  irom  any  other  witness  testuying 
to  a  fact  They  neither  constmef  nor  apply 
the  law  nor  render  a  judgment 

Ck>nnsel  also  argue  that  if  Mr.  Hanna  Is 
held  to  be  a  competent  witness  the  statute  is 
unconstitutional,  as  against  the  natural  right 
of  the  appellant  to  have  his  cause  heard  by 
an  impartial  Judge,  and  in  violation  of  sec- 
tion 1  ef  article  6  of  the  Constitution,  by 
taking  from  the  Judgment  and  consideration 
of  the  court  the  question  of  mental  capacity 
of  the  testatrix,  and  vesting  it  in  the  attest- 
ing witnesses.  As  we  think  that  the  wit- 
nesses, in  testifying  to  the  facts  observed  by 
them,  and  in  giving  their  opinion  as  to  mental 
capacity  based  on  such  facts,  are  not  exer- 
cising Judicial  power,  it  follows  that  we  do 
not  regard  the  statute  as  unconstitutional. 

It  is  next  contended  that  the  will  is  void 
because  it  was  written  by  an  attorney  who 
was  named  in  it  as  executor.  The  will  was 
prepared  at  the  direction  of  the  testatrix  by 
Harrison  Loring,  who  had  been  her  attorney 
for  many  years.  Bhe  was  desirous  of  having 
Mr.  Iioring  act  as  her  executor,  bnt  be  de- 
clined to  do  so.  She  urged  that  bis  name 
should  be  put  in,  and  said  that  if  he  would 
not  act  she  wanted  Mr.  Bonfield,  one  of  the 
appellees.  Mr.  Loring  went  to  see  Mr.  Bon- 
field, who  agreed  to  act  and  tbe  will  was 
tben  prepared,  naming  Mr.  Loring  as  execu- 
tor, with  a  provision  that  if  he  should  be 
dead,  or  unable  to  act  or  should  refuse  to  do 
so,  Mr.  Bonfield  should  be  executor.  There 
was  no  intention  on  the  part  of  Mr.  Loring 
to  act,  and  he  refused  to  do  so  before  the 
will  was  offered  for  probate.  But  the  fact 
that  he  was  named  as  executor  does  not  af- 
fect the  validity  of  the  will.  The  fact  that 
the  person  who  draws  a  will  or  assists  in  Ita 
preparation  is  named  as  executor  may  be 
one  of  the  circumstances  to  be  considered 
upon  a  different  issue,  but  it  has  never  been 
held,  under  our  law,  that  a  will  would  be 
invalid  for  that  reason. 

It  is  next  argued  that  the  statute  of  wills, 
as  construed  by  this  court  to  limit  the  evi- 
dence as  to  mental  capacity  on  an  applica- 
tion in  the  county  court  to  probate  a  will, 
and  on  appeal  from  an  order  allowing  pro- 
bate to  the  testimony  of  the  subscribing  wit- 
nesses, is  in  contravention  of  section  2  of 
'article  2  of  our  Constitution  and  the  fifth 
amendment  to  the  Constitution  of  the  United 
States,  in  depriving  appellant  of  a  share  in 
the  property  of  Mary  A.  Williams,  as  her 
heir,  without  due  process  of  law,  and  also  of 
section  1  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.  As  we 
understand  the  argument  it  Is  that  a  stat- 
ute is  unconstitutional  which  limits  the  right 
of  a  contestant  to  introduce  testimony,  on  an 
application  to  probate  a  will,  on  the  subject 
of  the  mental  capacity  of  the  testator;  that 
the  heir  has  a  constitutional  right  to  demand  . 
that  tlie  court  shall  hear  all  the  testimony  he 
may  offer  to  defeat  8  will  which  excludes 


him  tram  bis  Inheritance,  and  that  the  very 
essence  of  clue  process  of  law  Is  the  right  to 
be  heard  upon  all  the  evidence  be  can  adduce. 
The  proceeding  to  probate  a  will  and  admit 
it  to  record  Is  not  designed  as  a  ^nal  and 
conclusive  determination  of  the  testamentary 
capacity  of  the  testator  upon  all  the  evidence 
that  may  be  produced.  The  purpose  is  only 
to  establish  testamentary  capacity  prima 
facie  in  order  that  the  will  may  be  recorded, 
the  estate  cared  for,  and  the  administration 
proceed.  Clauseenius  v.  Claussenlus,  179  IIL 
545,  53  N.  E.  1006;  Moody  v.  Found,  208  HL 
78,  69  N.  B.  831.  The  provision  of  the  stat- 
ute of  wills  Is  that,  upon  certain  proof  be- 
ing made  to  the  coprt,  the.  will  shall  be  ad- 
mitted to  record.  That  proof  embraces  the 
execution  of  the  will  and  the  capacity  of  the 
testator  to  make  It,  with  a  reservation  to 
any  party  Interested  of  the  right  to  show 
fraud,  compulsion,  or  other  improper  con- 
duct sufficient  to  invalidate  or  destroy  the 
will.  The  act  of  1897  (Laws  1897,  p.  304) 
provides  for  notice  to  heirs,  but  no  Issue  Is 
formed,  and  there  is  no  final  Judgment  as 
to  the  validity  of  the  will..  The  law  provides 
for  a  proceeding  lu  which  an  issue  is  to  b« 
made  whether  the  writing  is  the  will  of  the 
testator  or  not,  where  that  question  Is  finally 
to  be  determined.  The  right  to  file  a  bill  and 
have  such  an  Issue  formed  la  In  no  manner 
affected  by  the  fact  that  some  or  all  of  the 
contestants  may  have  appeared  in  the  coun- 
ty court  and  cross-examined  the  subscribing 
witnesses  to  the  will.  Shaw  v.  Moderwell, 
104  III.  64.  The  right  is  not  denied,  limited, 
or  affected  in  any  way  by  the  fact  that  the 
will  has  been  admitted  to  record,  but  in  that 
proceeding  the  validity  of  the  will  is  pre- 
sented as  a  new  and  original  question,  with- 
out reference  to  the  fact  of  probate.  Tate  v. 
Tate,  89  111.  42.  The  whole  question  Is 
heard  anew,  and  the  burden  of  proof  of  due 
execution  and  mental  capacity  Is  upon  the 
proponents  of  the  will  to  the  same  extent  as 
it  was  before  the  probate.  Potter  v.  Potter, 
41  111.  80.  The  statute  docs  not  permit  a 
will  to  be  recorded  without  certain  proof,  but 
It  does  not  deprive  any  party  of  his  prop- 
erty without  due  prpcess  of  law.  On  the 
contrary,  it  affords,  ample  protection  to  the 
heir,  who  may  call  upon  those  claiming  under 
the  will  to  establish  its  validity. 

It  is  said  that  the  court  erroneously  re- 
fused to  consider  certain  testimony  Intro-, 
duced  by  appellant  on  the  question  of  the 
mental  capacity  of  the  testatrix.  The  testi- 
mony was  heard  by  the  court  subject  to  ob- 
jection, and  was  never  stricken  out,  and 
there  was  no  subsequent  ruling  concerning  it 
There  Is  nothing  In  the  record  to  show 
whether  it  was  considered  or  not,  but,  if  the 
court  refused  to  consider  It,  the  refusal  was 
right. 

Errors  are  also  assigned  on  many  rulings 
'of  the  court  in  refusing  to  admit  evidence  of- 
fered by  appellant,  but  the  rulings  were  all 


In   harmony  with   the  views  we  bsn. 
pressed.    The  Judgment  la  a^'^T^'^i 
Judgment  a£Snned. 


cm  UL  «s) 
FLOTO  T,  FLOTO.* 
(Supreme  Ck>urt  of  Illinois.    Dec.  22,  1004.) 

Wn.I.8— PROBATE  PROCEKDINO — NOTICS  —  BXIl 
AT  I;AW  —  KROWXEnOE  —  EVIDENCE  —  BfUITI- 
CIEN0Y—JT7EISDICT1ON— ESTOPPEL. 

1.  lA  a  suit  by  an  alleged  heir  of  a  testator 
to  set  aside  the  probate  of  a  will,  evidence  ex- 
amined, and  heli  auffioient  to  show  complainant 
to  be  an  heir  at  law  of  testator. 

2.  The  evidence  was  also  safficlent  to  shoir 
that  defendant,  who  was  the  widow  ot  testator, 
and  who  inrobated  and  was  sole  benefidary  of 
the  will,  had  both  knowledge  and  notice  of  the 
fact  of  complainant's  relationship  to  testator  at 
the  time  of  offering  the  will  for  probate. 

3.  Under  the  statute  requiring  the  heirs  of  a 
testator  who  are  known  to  be  notified  of  th* 
probate  of  the  will,  a  coart  has  no  jurisdictioa 
to  probate  the  will  without  notice  to  such  heirs. 

4.  Where  a  court  acts  without  Jurisdiction, 
knowledge  of  parties  interested  that  it  is  ao  ^ 
ing  to  act,  or  haa  so  acted,  conf en  no  jant- 
diction  upon  it. 

Appeal  frotn  Oircuit  Court,  Ogle  Ooimty; 
O.  B.  Heard,  Judge. 

Suit  by  Obarles  Floto  against  Margaret 
Floto.  From  a  decree  tot  defendant,  com- 
plalnant  appeals.    Reversed. 

Joseph  Sears  and  Francis  Bacon,  for  ap- 
pellant J.  C.  Seyster  (J.  H.  Stearns  and  O. 
R.  Zipf,  of  counsel),  for  appellee, 

RICKS,  O.  J.  Ernest  Floto  died  April  17, 
1900,  leaving  an  estate  worth  about  $20,000, 
consisting  of  realty  and  personalty.  He  had 
no  children  or  descendants  of  children,  bat 
left  bis  widow  and  certain  collateral  kin- 
dred as  his  beirs  at  law.  In  May  of  that 
year  Margaret  Floto,  his  widow,  filed  a  pe- 
tiou  to  probate  an  alleged  last  will  and  testa- 
ment of  the  deceased.  In  this  petition  the 
appellee  named  as  heirs  at  law  and  next  of 
kin  of  her  husband  only  herself  and  Lewis 
Floto,  a  brother  of  the  deceased,  suggest- 
ing in  her  petition  that  there  might  be  other 
I)elrs  at  law  in  Germany,  but  that  their 
identity  or  their  whereabouts  was  unknown. 
Upon  this  petition,  and  with  notice  to  her- 
self and  the  brother,  and  publication  of  no- 
tice to  the  unknown  heira,  the  will  was  pro- 
bated and  the  estate  administered  upon. 
,  Appellant  lived  in  Grlswold,  Iowa,  and  had 
some  years  previously  been  a  resident  of 
Forreston,  where  the  decedent  bad  resided 
for  many  years.  On  the  24th  day  of  July, 
1903,  the  appellant  filed  in  the  county  court 
of  Ogle  county,  where  the  will  was  probated, 
his  petition  to  set  aside  the  probate  of  the 
will,  alleging  that  he  was  the  son  of  a  de- 
ceased brother  of  the  decedent,  Ernest  Floto; 
that  the  widow,  Margaret  Floto,  at  the  time 
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■he  filed  the  petltton  for  the  probate  of  the 
will,  knew  that  appellant  was  a  nephew  and 
betr  at  law  of  said  Ernest  Floto;  and  that 
■he  knowingly  and  designedly  left  hla  name 
ont  of  said  petition  In  order  that  he  might 
not  know  of  the  proposed  probate  of  the  will. 
Be  further  alleges  that  Lewis  Floto,  Fred 
Floto,  and  Mary  Mueller  were  all  residents 
of  Ogle  county  at  the  time  of  filing  said  pe- 
tition, and  were  nephews  and  nlete  and 
heirs  at  law  of  the  decedent  and  that  their 
names  were  not  mentioned  In  said  petition, 
and  that  they  had  no  notice  of  the  filing  of 
■aid  petition  or  the  probate  of  said  will;  that 
said  Margaret  Floto  well  knew  all  the  said 
persons  named  ware  heirs  at  law  of  her 
said  deceased  husband,  and  knowingly  and 
designedly  left  their  names  firom  the  petition. 
He  further  represents,  upon  his  knowledge, 
Information,  and  belief,  that  the  alleged  will 
was  not  the  true  last  will  and  testament  of 
■aid  Ernest  Floto,  and  that  If  he  had  had 
notice  of  Its  presentation  ft>r  probate  he 
eould  hare  Bucceasfnlly  defended  against  the 
probate  thereof;  that  said  will  was  admitted 
to  probate  about  the  1st  of  June,  1900,  with- 
out contest,  and  that  appellant  did  not  learn 
of  the  facta  of  such  probate  of  said  will  or 
the  death  -of  said  Ernest  Floto  until  some 
time  in  the  latter  part  of  May,  1903,  and  un- 
til socb  time  as  It  was  too  late  to  take  an 
appeal  from  the  order  admitting  the  same 
to  probate.  He  further  says  that  fbe  widow, 
Margaret  Floto,  was  the  only  devisee  or  lega- 
tee mentioned  In  said  alleged  will. 

Margaret  Floto  filed  an  answer  to  this 
petition,  admitting  that  in  her  petition  for 
tbe  probate  of  said  will  she  only  mentioned 
the  parties  as  alleged  in  the  petition  of  ap- 
jtellant,  and  that  only  those  parties  were  no- 
tified. She  denies  that  appellant  Is  a  nephew 
and  heir  at  law  (rf  her  deceased  husband,  and 
also  denies  that  the  other  persons  mentioned 
In  appellant's  petition  were  heirs  at  law  of  her 
said  husband,  and  denies  that  they  did  not 
bave  notice;  denies  that  she  knew  of  the 
whereabouts  of  appellant,  and  avers  that  the 
mid  will  was  the  true  last  will  and  testament 
of  the  decedent,  and  avers  that  appellant  had 
notice  or  knowledge  of  the  probate  of  said  wllL 

The  will  was  admitted  to  probate  on  the 
14tb  of  Jtme,  1900.  No  executor  was  named 
In  the  will,  and  the  widow,  Margaret  Floto, 
was  ai>polnted  admlniatratrlz  with  the  will 
annexed,  and  admlntdtered  and  settled  the 
•state  before  the  filing  of  this  petition.  The 
cause  was  beard  In  the  county  court,  and 
the  prayer  of  the  petition  was  denied.  The 
cause  was  appealed  to  the  circuit  court,  and 
npon  the  hearing  In  that  court  It  was  again 
denied,  and  this  appeal  is  prosecuted. 

The  evidence  discloses  that  Ernest  Flota 
the  decedent,  was  bom  In  Germany  In  1820, 
and  that  he  had  two  brothers,  Charles,  some- 
times called  Carl,  and  Lewis,  all  of  whom 
came  to  tbia  country,  Carl  and  E^est  com- 
ing about  the  same  time,  and  settling  In 


Ogle  county  more  than  60  years  ago.  Oar) 
married  first,  and  Ernest  lived  with  him  part 
of  the  time.  Carl  died  about  37  years  ago, 
leaving  four  boys  and  a  girl,  the  boys  being 
named,  respectively,  Charles,  Fred,  William, 
and  Lewis,  and  the  daughter  was  named 
Mary,  and  has  intermarried  with  one  Fred 
Mueller.  The  widow  and  children  of  Charles, 
except  appellant,  continued  to  live  in  Ogle 
county  from  the  time  of  his  death  to  the 
present  time.  About  15  years  ago  appellant 
went  to  Iowa,  and  has  ever  since  made  that 
his  homa  The  time  of  tiie  marriage  of 
Ernest  to  appellee  Is  not  shown,  but  she 
■tates  that  she  came  to  Forreston  to  reside 
In  1891.  Appellant's  mother  and  his  brothers 
and  sister  lived  in  that  vicinity  from  that 
time  to  the  death  of  Ernest  Appellee  knew 
the  widow  of  Charles,  whose  name  was 
Christina,  and  knew  other  members  of  the 
family,  and  that  they  claimed  to  be  the  cUIr 
dren  of  Charles,  the  brothw  of  Ernest  The 
evidence  shows  that  shortly  before  the  will 
was  probated,  during  the  month  of  May, 
1900,  appellee  went  to  the  home  of  Fred 
Floto,  one  of  the  nephews,  and  afiked  for  a 
Hat  of  the  heirs  of  her  deceased  husband, 
and  that  Fred  there  gave  hec  a  list  of  the  . 
heirs,  with  their  places  of  residence.  The 
evidence  also  shows  that  In  the  matter  o^ 
probating  the  will  appellee  had  en  attorney. 
and  that  on  the  28tb  of  April,  1900,  tbIa 
attorney  wrote  Fred  Mueller,  the  husband 
of  Mary,  stating  that  it,  was  proposed  to  ih>o- 
bate  a  will  purporting  to  be  the  will  of 
Eirnest,  and  that  it  was  necessary  that  the 
names  of  the  belrs  be  known,  so  that  they 
could  be  stated  In  the  petition.  In  response 
to  this  letter  Fred  Mueller  and  Fred  Floto 
went  to  the  office  of  appellee's  attorney  prior 
to  the  time  the  will  was  probated,  but  possi- 
bly after  the  petition  was  ^led,  and  gave  to 
him  a  list  of  the  children  of  Charles  Floto 
and  heirs  of  SJrnest  Floto.  The  evidence  also 
discloses  that  wlien  appellee  went  to  settle 
the  estate  she  filed  a  petition,  in  which  she 
stated  that  Lewis  Floto,  of  Dixon,  who  was 
the  brother,  Fred  Floto,  of  Forreston,  the 
nephew,  Lewis  Floto,  of  Mt  Morris,  IlL,  and 
Charles  Floto,  appellant  whose  address  she 
put  as  Canby,  Minn.,  and  Mary  Mueller,  were 
heirs  at  law  of  Ernest  Floto. 

We  have  examined  the  evidence  carefully, 
and  from  It  there  cannot  remain  the  slightest 
doubt  bOt  that  petitioner  and  his  brothers  an^ 
sister  were  nephews  and  niece  and  heirs  at 
law  of  Ehrnest  Floto.  Nor  is  there  any  doubt 
but  that  appellee  knew  and  understood  such 
to  be  the  fact  and  that  she  was  advised  of 
their  whereabouts,  and  of  their  kinship,  prior 
to  filing  the  petition.  The  appellee  denies 
that  she  went  to  Fred  Flot;o'a  to  get  the  In- 
formation, or  did  get  the  Information,  In  1% 
gard  to  the  heirs.  That  she  did  do  ao  jto 
established  by  three  wltnessea,  the  testimony 
of  all  of  whom  seems  fair,  aiid  la  only  coA- 
tradlcted  by  hers,  and  her  credlMUty 


dlrectlr  attained  and  pat  In  sucb  question 
fhat  It  can  be  given  Uttle  weight  Notice  to 
her  attorney  concerning  ttils  matter,  In  which 
b«  was  acting  for  her  and  about  which  he 
waa  making  special  Inquiry,  was  notice  to 
her.  Webber  v.  Clark,  136  111.  250,  26  N. 
D.  360,  32  N.  E.  748. 

We  do  not  regard  the  fact  of  knowledge 
and  notice  on  the  part  of  appellee  as  con- 
trolling in  this  matter,  although  we  do  find 
that  she  had  both,  and.  If  It  required  fraud 
on  the  part  of  appellee  to  authorize  the  set- 
ting aside  of  this  probate,  we  would  hot  hesi- 
tate to  find  it  established  by  the  evidence  In 
this  case.  We  think,  however,  the  court  did 
not  have  jurisdiction  to  probate  the  will. 
Here  were  heirs  that  were  known  and  could 
not  be  placed  in  the  designation  of  unknown 
heirs.  Their  whereabouts  was  known.  They 
were  entitled  by  the  statute  to  have  notice 
of  this  probate.  They  did  not  have  It,  and 
the  court  did  not  have  Jurisdiction  to  enter 
probate  without  it  This  question  has  been 
BO  thoroughly  discussed  and  settled  and 
placed  upon  the  grround  of  want  of  Juris- 
diction In  the  case  of  Wright  r.  Simpson,  200 
IlL  56,  6&  N.  B.  628,  it  does  not  seem  neces- 
sary to  extend  the  discussion  of  it  Courts 
of  other  states  have  taken  the  same  view. 
Estate  of  Charlebols,  6  Mont  373,  12  Pac. 
776;  In  re  Lyon's  Will  (Sup.)  26  N.  Y.  Supp. 
469;  Sowell  v.  Sowell's  Adm'r,  40  Ala.  243; 
In  re  Barters  Estate,  Myr.  Prob.  130;  In  re 
Cobb's  Estate,  49  Cal.  599;  In  re  Odell's 
Estate  (Sur.)  23  N.  Y.  Supp.  144;  In  re  Law- 
rence's Win,  7  N.  J.  Eq.  215;  Roy  v.  8e- 
grlst  19  Ala.  810;  Boyles  v.  Boyles,  37  Iowa, 
692;  Gregg  v.  Myatt,  78  Iowa,  703,  42  N.  W. 
461,  43  N.  W.  760. 

It  is  said  that  some  of  these  heirs  bad  no- 
tice that  the  will  was  going  to  be  probated, 
by  their  conversations  with  the  attorney  and 
with  appellee,  and  that  the  record  shows 
that  appellant  bad  notice  of  the  death  of 
Ernest  within  a  short  time  after  the  probate 
of  the  will  and  before  the  settlement  of  the 
estate,  and  that  therefore  they  cannot  in- 
sist upon  the  want  of  Jurisdiction  of  the 
court  Sucb  Is  not  the  law.  Where  a  court 
acts  without  Jurisdiction,  knowledge  of  par- 
ties Interested  that  it  is  so  going  to  act  or 
has  so  acted  cannot  confer  Jurisdiction  upon 
It  Canfleld  v.  Wooster,  26  Conn.  384;  Gray 
T.  Gray,  60  N.  H.  28.  Nor  does  the  fact  that 
appellee  bas  settled  the  estate  furnish  a  bar 
to  this  proceeding.  In  re  Odell's  Estate, 
•npra. 

The  Judgments  of  the  drcnlt  court  and  the 
county  court  of  Ogle  county  are  reversed 
and  the  cause  is  remanded  to  the  coun^ 
court  of  Ogle  county  with  directions  to  grant 
the  prayer  of  the  petition  to  set  aside  the 
order  probating  the  will,  and  all  subsequent 
orders  that  can  affect  the  rights  of  appel- 
lant, when  ench  proceeding  may  be  bad  In 
reference  to  the  probate,  apon  due  notice^  as 
the  law  requires. 

Reversed  and  remanded. 


(ZU  m.  441.) 

CUMMINOS  et  at  ▼.  PEOPLE  ex  reL  HAN- 
BERG,  Treasurer.* 
(Supreme  Court  of  Illinois.     Dec  22.  1901} 

PABK  COUUISSIONBBS — ^ASSESSMENTS  —  BETOSII 
AND  COIXBCTION— "INSTAIXMENTS"  —  UlU- 
TATIONS  — TWO  JXTDOMENTS  OF  BALX — VABf- 
ANCE. 

1.  Tile  West  Ohicaco  Park  CommiaBionen^ 
being  under  Park  Act  (Hunt's  Rev.  St  1899,  es. 
105)  §S  1.  2,  a  corporation  authorized  to  levy 
special  assessments  for  park  purposes^  is  1^ 
Local  Improvement  Act  1807  (Surd's  Rev.  St 
1809,  c.  24,  pars.  607,  604)  H  1,  OS,  authorized 
to  use  the  provisions  of  the  latter  act  Cor  retnia 
and  collection  of  assessments. 

2.  An  assessment  payable  in  onepayment  ia 
within  liocal  Improvement  Act  189T,  p.  135,  { 
99,  as  amended  by  Laws  1901,  p.  1X8,  providing 
that  when  an  "installment"  of  an  assessment 
confirmed  under  prior  acta  shall  mature,  pro- 
ceedings to  return  delinquent  and  collect  it  sbaJl 
conform  to  the  provisions  of  sucb  act. 

S.'The  provision  of  Revenue  Act  (Hurd's  Rev. 
St  1899,  p.  1441)  I  279,  barring  by  limiUtioDS 
a  special  assessment  not  returned  as  there  pro- 
vided, has  no  application  to  an  asaessmoit  eon- 
firmed  under  an  act  prior  to  Local  Improvem^ 
Act  1897,  p.  135,  and,  as  provided  in  section  90 
thereof,  returned  according  to  the  proceedings 
thereby  provided. 

4.  Where  two  judgments  of  sale  of  certain 
land  are  entered  on  an  assessment  the  one 
signed  by  the  judge,  as  required  by  Revenue 
Act  (Hurd's  Rev.  St  1899,  p.  1426)-  |  191.  and 
giving  the  numl>er  of  the  warrant  and  the  num- 
ber of  the  assessment,  is  not  rendered  void  or 
reversible  by  reason  of  the  other,  which  ia  not 
signed. 

5.  The  Judgment  of  sale  in  the  name  of  the 
county  treasurer  and  ex  officio  collector  on  an 
assessment  made  by  the  Board  of  West  Chicago 
Park  Commissioners  is  not  reversible  liecause 
describing  it  as  made  by  the  Board  of  West 
Park  Commissioners. 

Appeal  from  Cook  County  Court;  O.  N. 
Carter,  Judge. 

Application  by  the  people,  on  the  relation 
of  John  J.  Hanberg,  county  treasurer  and  ex 
officio  county  collector  of  Cook  county,  for  a 
Judgment  and  order  of  sale  on  a  special  as- 
sessment From  such  a  Judgment  and  order 
E.  A.  Cummings  and  others,  owners  of  the 
proper^,  appeal.    Affirmed. 

George  W.  Wilbur  and  F.  W.  Bedter,  for 
appellants.    Delavan  B.  Ck)le,  for  appellee. 

RICKS,  O.  J.  This  la  an  appeal  from  a 
Judgment  of  sale  for  a  special  assessment 
made  by  the  West  Chicago  Park  Commia- 
sloners,  who  are  by  statute  Invested  with 
the  power  to  make  local  improvements  by 
special  assessment  The  original  proceedings 
out  of  which  this  controversy  arises  were 
begun  in  1803.  The  park  act  of  1873  <Stair 
ft  C.  Ann.  St  1896,  pp.  2862-2870,  c.  105)  at 
that  time  provided  that  the  proceedings  for 
the  levy  and  collection  of  special  assessments 
for  park  purposes  should  in  all  things,  as 
near  as  may  be,  conform  to  the  provisions 
of  article  9  of  the  city  and  village  act  (Laws 
1871-72,  p.  247).  At  the  time  the  levy  of  the 
original  assessment  was  made  the  dty  and 
village  act  authorized   special   assesamenti 
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to  be  collected  In  InBtallments,  the  right  so 
conferred  being  by  an  amendment  of  article 
9  of  the  city  and  village  act  approved  April 
29,  1887  (Laws  1887,  p.  104).  When  the 
first  installment  became  due.  Judgment  and 
order  of  sale  were  entered  against  certain 
property,  and  on  appeal  to  this  court  the 
judgment  was  reversed  on  the  ground  that 
the  provision  of  the  park  act  authorizing  the 
commissioners  to  pursue  the  provisions  of 
article  9  of  the  city  and  village  act  was  not 
broad  enough  to  include  the  amendments 
that  might  be  adopted  to  the  latter  act  Qui- 
ver V.  People,  161  UL  89,  43  N.  B.  812.  Fol- 
lowing this  decision  several  writs  of  error 
were  prosecuted  by  other  property  owners, 
and  in  each  case  the  judgment  of  the  county 
court  was  reversed.  Feuding  these  appeals 
and  writs  of  error,  the  Legislature,  In  1895, 
passed  a  new  act  concerning  park  improve- 
ments, under  the  title  of  "An  act  to  enable 
park  commissioners  or  park  authoritieB  to 
make  local  Improvements  and  provide  for  the 
payment  therefor."  Hurd's  Bev,  St  1899,  c. 
105,  p.  1242.  This  act  conferred  upon  park 
comndssioners  authority  to  levy  and  collect 
special  assessments  to  pay  for  an  improve- 
ment that  had  been  authorized  and  partly  or 
wholly  completed  and  the  assessment  there- 
for had  been  set  aside  by  the  courts.  Pend- 
ing the  various  writs  of  error  relative  to  the 
original  assessment,  the  improvement  of 
Douglas  Boulevard,  for  which  the  present  as- 
sessment is  levied,  was  completed,  and  in 
1896  an  ordinance  was  passed  for  the  special 
assessment  now  in  controversy  to  pay  for 
that  improvement  Upon  the  retnm  of  the 
assessment  roll  to  the  connty  court  in  April, 
1897,  the  court  refused  confirmation  of  the 
assessment  and  dismissed  the  petition.  From 
that  decision  an  appeal  was  prosecuted  to 
this  court,  and  the  judgment  of  the  county 
court  was  reversed.  West  Chicago  Park 
Com'rs  V.  Farber,  171  111.  146,  49  N.  S3.  427. 
When  the  cause  was  remanded  and  redock- 
eted  the  assessment  roll  was  confirmed,  and 
from  that  judgment  of  confirmation  these 
appellants  prosecuted  an  appeal  to  this  court, 
and  the  judgment  of  confirmation  was  af- 
firmed. Gumralngs  v.  West  Chicago  Park 
Com'rs,  181  lU.  186,  54  N.  E.  941.  Writs  of 
error  were  then  sued  out  in  the  Supreme 
Court  of  the  United  States  to  review  the 
judgment  of  this  court,  and  those  writs  were 
dismissed.  The  judgment  of  confirmation 
of  this  assessment  was  made  In  1898,  under 
proceedings  begun  prior  to  the  passage  of  the 
local  improvement  act  of  1897  (Laws  1897,  p. 
102).  In  April,  1902,  the  mandate  of  this 
court  finally  establishing  the  confirmation 
•was  filed  in  the  county  court  The  warrant 
for  the  assessment  was  returned  to  the  coun- 
ty collector  on  the  30th  day  of  January,  1903, 
but  for  some  irregularity  in  that  proceeding 
Judgment  was  refused,  and  on  the  14th  day 
of  March,  1901,  the  special  collector  of  the 
"West  Chicago  Park  Cktmmlssloners  again  re- 
turned the  projperty  delinquent  for  special 


assessment  to  the  county  collector,  and  judg- 
ment of  sale  was  entered  at  the  July  term, 
1904,  from  which  this  appeal  is  prosecuted. 

The  objection  filed  below  by  appellants 
that  is  relied  upon  in  this  court  is  that  the 
assessment  was  barred  by  the  limitation  as 
found  in  section  279  of  chapter  120  entitled 
"Revenue,"  which  reads:  "When  any  special 
assessment  is  not  returned  to  the  connty  col- 
lector on  or  before  the  first  day  of  March 
next  after  it  is  due,  the  same  may  be  re- 
turned on  or  before  the  first  day  of  March  in 
the  succeeding  year;  and,  if  not  then  return- 
ed, it  shall  be  considered  barred,  unless  re- 
turn is  prevented  by  an  Injunction  or  order 
of  court;  and  the  time  such  return  is  thus 
prevented  ahall  be  excluded  from  the  com- 
putation of  such  time."  Hurd's  Bev.  St 
18991  p.  1441.  And  It  is  also  contended  by 
appellants  that  the  return  in  this  case  is  con- 
trolled and  must  be  made  according  to  sec- 
tions 178  and  179  of  the  revenue  act  To  this 
contention  it  Is  replied  by  appellee  that  the 
revenue  act  and  these  provisions  have  no  ap- 
plication, and  that  the  lien  of  the  assessment 
and  the  method  of  procedure  for  its  collec- 
tion are  governed  by  the  provisions  of  article 
9  of  the  city  and  village  act  of  April  10, 1872 
(Laws  1871-72,  p.  247),  and  thus  is  presented 
the  main  question  for  our  consideration. 

By  sections  11,  12,  13,  14,  and  15  of  chap- 
ter 105  of  the  park  act  (Hurd's  Bev.  St  1899, 
pp.  1210,  1211),  which  relate  to  the  proceed- 
ings after  the  filing  of  the  assessment  roll, 
it  is  provided  that  the  proceedings  shall  be 
according  to  article  9  of  the  city  and  village 
act  and  all  acts  amendatory  thereof.  It  is 
contended  by  appellants  that  the  local  im- 
provement act  of  1897  is  not  an  amendment 
of  article  9  of  the  city  and  village  act,  but  is 
an  Independent  act,  and  that  the  provisions 
of  the  park  act  that  the  proceedings  may  be 
had  under  said  article  9,  and  the  acts  amend- 
atory thereof  do  not  bring  the  case  within 
the  provisions  of  the  local  improvement  atit 
In  Gorton  v.  City  of  Chicago,  201  111.  634,  66 
N.  B.  541,  where  a  somewhat  similar  ques- 
tion arose,  we  said  (page  535,  201  111.,  page 
541,  66  N.  E.):  "By  the  act  In  force  July  1, 
1897,  the  law  respecting  special  assessments 
for  local  improvements  was  revised  and  ma- 
terially changed,  and  all  prior  laws  in  conflict 
therewith  were  expressly  repealed."  And  on 
page  538,  201  111.,  page  542,  66  N.  E.,  it  is 
said:  "The  object  and  purpose  of  the  new 
law  are  the  same  as  the  old.  It  Imposes  no 
new  liability  upon  appellants,  but  merely 
affects  the  procedure  against  them  in  the 
collectiofa  of  the  special  assessment"  We 
think.  If  this  case  depended  upon  It,  and  It 
were  necessary  to  sustain  the  judgment,  we 
would  be  warranted  In  holding  that,  within 
the  meaning  of  the  expression  in  tb»  paric 
act  that  article  9  of  the  city  and  village  act 
and  all  acts  amendatory  thereof  should  be 
applicable  to  the  proceedings  relating  to  park 
assessments,  the  local  improvement  act  of 
1897  Is  an  amendment  to  article  8,  for  there 
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can  be  Uttle  difference  between  a  revision 
of  an  act  and  an  amendment  to  it,  The  main 
difference  would  be  In  testing  ttie  conatttu- 
tlonallty  of  the  act  as  amende  by  tbe  title 
of  the  act  But  we  do  not  deem  It  necessary 
to  so  bold  In  this  case.  The  proviso  to  sec- 
tion 1  of  the  local  Improvement  act  of  1897 
(Hurd's  Rev.  St  1899.  p.  362,  c.  24)  is  as  fol- 
lows: "This  act  shall  apply  only  to  such 
cities  and  villages  as  are  now,  or  shall  here- 
after become,  incorporated  under  an  act  en- 
titled 'An  act  to  provide  for  the  Incorpcmitlon 
of  cities  and  villages,'  approved  April  10, 
1872,  In  force  July  1,  1872,  and  to  all  dtles, 
vUlagei  and  Incorporated  towns  which  have 
heretofore  adopted  article  9  of  the  act  above 
mentlcmed.  In  the  manner  therein  provided, 
or  shall  hereafter  adopt  this  act  as  herein 
provided;  but  all  other  corporate  authorities, 
bavtng  power  to  levy  special  assessments  or 
special  taxes  for  local  Improvements,  may 
make  use  of  the  provisions  of  this  act  for 
that  purpose  In  the  manner  hereinafter  pro- 
vided." By  the  last  clause  of  the  above 
proviso  tbe  provisions  of  the  act  are  extend- 
ed to  all  corporate  authorities,  other  than 
cities  and  vUlages,  having  power  to  levy 
special  assessments  or  special  taxes  for  local 
Improvements,  and  they  are  not  required,  as 
are  dtles  and  villages  that  were  Incorporated 
by  spedal  charters,  to  adopt  article  9  of  this 
act  In  any  formal  way  to  avail  of  It  Sec- 
tion 98  of  the  same  act  (Laws  1897,  p.  135) 
also  provides:  "Wherever  authority  of  law 
now  exists  In  corporate  authorities  In  this 
state  to  levy  special  assessments  or  8i)ecial 
taxes  for  local  Improvements,  and  for  that 
purpose  to  use  the  proceedings  or  methods 
provided  by  article  9  of  an  act  entitled  'An 
act  to  provide  for  the  incorporation  of  cities 
and  villages,'  approved  April  10,  1872,  In 
force  July  1,  1872,  such  corporate  authorities 
are  hereby  authorized  to  make  use  of  the 
provisions  of  this  act  for  such  purpose,  with 
the  same  effect  and  to  the  same  extent  as 
heretofore  authorized  to  use  the  provisions  of 
said  article  9;  and  any  such  corporate  au- 
thoritles  as  may  be  hereafter  authorized  by 
law  to  levy  such  special  assessments  or  spe- 
cial taxes,  may,  whether  otherwise  expressly 
authorized  thereto  or  not  make  use  of  the 
provisions  of  this  act  In  like  manner."  With 
these  broad,  sweeping  provisions  It  would 
seem  unnecessary  to  go  into  any  lengthy  con- 
sideration of  the  question  whether  the  park 
commissioners  could  avail  themselves  of  the 
provisions  of  the  local  improvement  act  of 
1897  by  .virtue  of  the  authority  given  them 
in  the  park  act  when  the  act  of  1897  itself 
confers  such  unlimited  power  and  authority 
upon  them.  Appellee  Is  a  corporation,  and 
bas  express  power  to  levy  tbe  particular  as- 
sessmmt  here  In  question  (Park  Act  i  2 
[Hurd's  Rev.  St  1899,  p.  1203]),  and,  being 
&DCh,  Is  Invested  with  full  power,  under  sec- 
tions 1  and  98  of  the  local  Improvement  act 
to  avail  Itself  of  the  provisions  of  the  latter. 
It  Is  contended  by  appellants  that  tbe  local 


Improvement  act  cannot  apply  to  this  pro- 
ceeding because  of  tbe  provisions  of  section 
99  of  the  latter  act  The  section  referred  to 
contains  the  repealing  and  saving  provisions 
of  the  act  The  section  provides  that  laws 
subsisting  at  the  time  tbe  act  takes  effect 
"shall  continue  to  apply  to  all  proceedings 
[1]  for  the  conden)nation  of  iknda,  [2]  or  tbe 
conQmiatlon  of  special  assessments  •  •  • 
which  were  pending  In  any  court  •  •  • 
[3]  to  all  proceedings  for  the  collection  of  any 
deficiency  under  past  levies,  already  made 
under  any  laws  existing;  *  *  *  [4]  and 
also  to  all  proceedings  for  new  assessments 
made  In  lieu  of -others  annulled  before  the 
act  concerning  local  Improvements .  of  June 
14,  1897,  took  effect  by  order  of  some  court 
[0]  When  any  Installment  of  an  assessment 
confirmed  under  prior  acts  shall  mature,  pro- 
ceedings to  return  the  same  delinquent  and 
to  collect'  the  same  shall  conform  to  the  pro- 
visions of  this  act"  Appellants  direct  our 
attention  to  the  fourth  provision  above  quot- 
ed, and  say  that  the  assessment  now  sought 
to  be  collected  falls  within  its  terms;  that 
it  Is  a  new  assessment  In  lieu  of  another  as- 
sessment annulled  by  order  of  court,  and 
that  tbe  proceedings  for  the  collection  as  well 
as  for  making  the  new  assessment  must  be 
carried  on,  if  at  all,  under  some  law  existing 
prior  to  the  act  of  1897.  They  further  urge 
that  the  fifth  provision  above  quoted  has  no 
application  to  this  case,  as  it  is  confined  to 
"installments,"  and  that  the  assessment  in 
question  was  not  by  installments,  but  is  for 
the  whole  cost  in  one  payment  With  this 
contention  of  appellants  we  do  not  agree. 
Tbe  rule  that  all  parts  of  an  act  must  be 
construed  together  to  determine  the  true 
meaning  is  familiar,  and  will  not  be  qaes- 
tioned.  The  fourth  proviso  above  was  con- 
tained in  the  original  repealing  clause  of  the 
act  of  1897,  but  tbe  fifth  proviso  was  not 
enacted  until  1901.  Laws  of  1901.  p.  118. 
It  may  be  well  doubted  whether,  under  the 
language  of  proviso  4,  and  without  proviso 
5,  this  court  would  feel  warranted  In  holdlnff 
that  proviso  4  referred  not  only  the  making 
of  the  assessment  but  tbe  collection  of  it  aa 
well,  to  prior  existing  laws.  There  is  a  well- 
defined  distinction  between  the  proceedings 
for  an  assessment  and  the  proceedings  for 
the  collection  of  it  by  Judgment  and  sale  of 
tbe  property.  But  proviso  5  must  If  It  be 
given  effect  be  held  to  be  a  limitation  on  or 
qualification  of  proviso  4  so  far  as  it  applies 
to  It  or  the  assessment  that  may  be  made  for 
the  purpose  It  refers  to.  The  terms  of  the 
language  used  in  the  fifth  proviso  do  not  re- 
strict its  application  to  the  proceedings  re- 
ferred to  In  any  one  of  tbe  jirevloas  provi- 
sions, and  if  it  has  application  to  one  there 
Is  nothing  appearing  In  tbe  act  Itself  to  pre- 
vent Its  having  application  to  all. 

Tbe  contention  that  the  word  "Installmmt" 
bas  a  special  and  restricted  meaning,  and 
cannot  be  applied  to  an  assessment  conflnn- 
ed  under  a  prior  act,  but  most  be  apptted  to 
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an  Installment  of  an  aasessment,  we  think 
too  narrow,  and,  in  view  of  the  proviso,  on* 
sound.  Under  the  local  improveinent  act  ot 
1897  judgment  of  sale  of  delinquent  lands  for 
special  assessments  Is  to  be  at  the  same  time, 
and  controlled  the  same,  as  an  application 
for  judgment  for  state,  county  and  general 
taxes.  Section  67.  The  delinquent  list  must 
be  filed  with  the  county  collector  on  or  be- 
fore April  Ist,  and  the  county  collector  is  re- 
quired to  give  the  same  notice  that  is  glyen 
In  the  case  of  other  taxes.  Section  67.  If 
special  circumstances  do  not  require  otba- 
wlse,  one  judgment  can  be  entered  covering  ■ 
the  taxes,  general,  local,  and  special,  and 
cfpedal  assessment  Bevenue  Act,  {  181. 
And  the  evident  purpose  of  the  fifth  proviso 
was  to  have  some  uniformity  in  the  making 
up  of  the  "tax,  judgment,  sale,  redemption, 
and  forfeiture  record"  (Revenue  Act,  S  200), 
and  the  advertisement .  and  judgment;  in 
other  words,  the  whole  proceeding  for  the 
collection  of  taxes  by  the  general  tax  ofOcer. 
No  one  can  conjure  the  remotest  reason  why 
an  Installment,  which  is,  as  strictly  under- 
stood, a  part  of  the  whole,  should  pursue  one 
course  that  payment  might  be  enforced,  and 
on  assessment  payable  In  one  payment  or 
Installment  must  pursue  another.  Such  a 
construction  would  both  seem  absurd  and 
'work  absurd  results,  not  in  keeping  with  the 
purpose  of  the  proviso,  and  should,  if  pos- 
sible, be  avoided.  People  v.  City  of  Chicago, 
152  111.  646,  38  N.  B.  744.  The  proviso  does 
not  say  its  effect  is  confined  to  assessments 
payable  in  Installments,  but  is,  "when  any 
Installment  of  any  assessment  confirmed  un- 
der prior  acts,"  etc.  This  assessment  was 
confirmed  under  a  prior  act,  and,  instead  of 
being  payable  in  several  installments,  is  pay- 
able in  one  payment  It  is  common  to  In- 
quire of  an  assessment  whether  it  is  payable 
In  one  or  several  installments,  and,  while  it 
cannot  be  a  strictly  accurate  expression  ac- 
cording to  the  d^nltlon  of  "Installment,"  still 
ve  think  such  was  the  sense  in  which  the 
word  was  used  In  the  proviso  under  discus- 
sion, and  that  the  word,  in  the  connection 
used,  might  properly  be  held  to  cover  the 
whole  or  any  part  of  an  assessment  confirm- 
ed under  prior  acts.  As  we  think,  the  park 
commissioners  were  authMilzed  by  both  the 
park  act  of  1871.  (Hurd's  St  1899,  p.  1203,  c. 
106)  and  the  local  improvem«it  act  of  1887  to 
adopt  and  follow  the  provisions  of  the  latter 
act 

We  have  examined  the  record,  and  also 
find  that  in  the  proceeding  before  us  the  park 
commissioners  did  adopt  and  follow  literally 
the  provisions  of  sections  61  to  67,  inclusive, 
of  the  act  of  1887,  end  that  the  provision  as 
to  returns  found  in  section  178  of  the  revenue 
act,  and  the  provision  of  section  278  of  the 
same  act  prescribing  a  time  or  limitation, 
bave  no  application  to  this  assessment  and 
that  the  proceeding  and.  lien  are  not  con- 
trolled by  them.    Feople  t.  Pierce,  80  lU.  85; 


Potwln  r.  Johnson,  108  HL  70;  Oroaa  t.  Peo- 
ple, 188  111.  260,  61  N.  B.  1012. 

Appellants  direct  our  attention  to  two  Judg- 
ments of  sale  which  they  say  were  entered 
on  this  assessment  They  say  that  one  of 
the  judgments  was  signed  by  the  judge  and 
one  of  them  was  not  signed  by  him,  and  that 
that  at  least  is  error.  Section  191  of  the 
revenue  act  requires  that  the  judgment  shall 
be  signed  by  the  judge.  ,The  Judgment  that 
is  signed  by  him  gives  the  number  of  the 
warrant  and  the  number  of  the  assessment 
The  other  is  not  signed,  and  is  mere  surplus- 
age, and  does  not  render  the  Judgment  en- 
tered and  signed  and  relating  to  the  same 
assessment  void,  nor  Is  it  such  error  as 
should  work  a  reversal  of  the  signed  judg- 
ment To  the  one  that  is  signed  it  is  only 
objected  that  the  name  of.  the  park  commis- 
sioners is  not  correctly  stated.  It  is  there 
designated  as  "The  Board  of  West  Park 
Oommissioners,"  while  appellants  point  out 
that  the  name  is  "The  Board  of  West  Chi- 
cago Park  Commissioners."  We  do  not  think 
this  variance  so  material  as  to  call  for  a  re- 
versal of  the  judgment  The  judgment  is  in 
the  name  of  the  county  treasurer  and  ex 
officio  collector,  and  the  other  matters  are 
descriptive  of  what  the  Judgment  is  for,  and 
we  think  are  sntBclently  certain  that  there 
is  no  llkellbood  of  a  dovbte  sale  for  the  sat- 
isfaction of  the  assessment  The  Judament 
is  affirmed. 
-  Judgment  affirmed. 


(zu  ni.  45Z> 
HULBERT  V.  CITY  OF  CHICAGO.* 
(Supreme  Court  of  IUh>ois.    Dec  22,  1804.) . 
ininiciPAL  TifPBftvmnrTTTfi   imTTVATiifi   two 

LUTIOn — DUE  PROCESS  OF  I/AW— 001t> 
FLICTIMO  BVISENCB— BEVIEW. 

1.  An  estimate  of  the  cost  under  a  paving 
resolution  as  follows:  "Qranite  concrete  com- 
bined curb  and  gutter  on  cinders,  7,126  lineal 
feet  at  70  cents,  £4,888.20 ;  paving  with  asphalt 
on  'six  inches  of  Portland  cement  concrete  swept 
with  natural  hydraulic  cement,  11,349  square 
yds.  at  S2.50,  ^,372.50;  adjustment  of  sew- 
ers, catch-basins  and  man-holes,  $1,139.30;  to- 
tal, 134,500.00"— is  sufficiently  itemized  under 
Local  Improvement  Act,  |  7  (Hurd's  Rev.  St 
1903,  p.  392),  providing  that  when  the  board 
of  local  improvements  shall  originate  an  im- 
provement to  be  paid  for  by  special  assessment 
U  shall  adopt  a  resolution  describing  the  im- 
provement and  shall  cause  an  estimate  of  the 
cost  thereof  to  be  made  in  writmg  by  the  en- 
gineer of  the  board,  "which  shall  be  Itemised  to 
the  satisfaction  of  said  board." 

2.  Local  Improvement  Act  I  8  (Hard's  Bev. 
St  1903,  p.  382),  provides  that,  in  case  any 
person  shall  object  to  the  proposed  improvement 
or  any  of  the  elements  thereof,  said  board  shall 
ad<q>t  a  new  resolution,  abandoiing  the  pro- 
posed scheme,  or  adhering  thereto,  or  cbanguuk 
altering,  or  modifying  the  extent  nature,  £in^ 
character,  and  esthnated  cost  H^ld,  that  where 
the  improvement  was  not  abandoned  or  modi- 
fied, but  it  -was  determined  at  the  hearing  to 
construct  the  improvement  in  accordance  with 
the  original  resolution,  all  that  was  required  of 
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the  board  wu  to  pass  a  resolution  adhering  to 
the  prior  resolution. 

8.  Local  ImproTement  Act,  H  42,  86  (Hard's 
Bev.  St  1903,  pp.  400,  412).  providing  for  a 
division  of  assessments  for  local  improvements 
into  installments,  and  the  issue  of  bonds  to 
anticipate  the  payment  of  deferred  installments, 
are  not  void  as  depriving  the  owner  of  bis  prop- 
erty without  due  process  of  law,  in  fixing  the 
rate  of  interest  on  such  installments  and  bonds 
at  not  less  than  5  per  cent. 

4.  Where  the  evidence  on  the  assessment  of 
benefits  by  street  improvements  was  heard  in 
open  court  and  was  conflicting,  the  finding  of 
the  court  will  be  affirmed  unless  it  is  manifest 
that  error  was  committed. 

Appeal  from  Cook  County  Conrt;  L.  C 
Ruth,  Judge. 

Proceedings  by  the  city  of  Chicago  against 
Thomas  H.  Hulbert  for  the  conflrmatlon  of 
an  assessment  for  local  improvements.  From 
a  judgment  of  confirmation,  defendant  ap- 
peals.   AfSrmed. 

Oeorge  W.  Wilbur,  for  appellant  Robert 
Bedfleld  and  Frank  Johnston,  Jr.  <Edgar 
Bronson  Tolman,  Corp.  Counsel,  of  coun- 
sel), for  appellee. 

HAND,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  tbe  county  conrt  of  Cook  county 
coi^rming  an  assessment  to  defray  the  cost 
of  paving  Drake  avenue  from  Milwaukee 
avenue  to  West  Fnllerton  avenue,  in  the  city 
of  Chicago. 

It  Is  first  objected  that  tbe  estimate  of  the 
cost  of  the  Improvement  by  the  engineer  Is 
not  sufficiently  itemized.  The  estimate  of 
the  engineer,  omitting  the  preamble  and  the 
engineer's  certificate  and  signature.  Is  as  fol- 
lows: 

Estimate. 
Granite  concrete  combined  curb  and 

gutter  on  cinders,  7126  lineal  feet 

at  70  cents $  4,988  20 

Paving  with  asphalt  on  six  inches  of 

PorUand   cement   concrete   swept 

with    natural    hydraulic    cement, 

11,349  square  yds.  at  $2.50 28,372  50 

Adjustment  of  sewers,  catch-basins 

and  man-holes 1,139  30 

Total  $34,500  00 

Section  7  of  the  local  Improvement  act 
(Hurd's  Rev.  St.  1003,  p.  392)  provides— that 
when  tbe  board  of  local  improvements  shall 
originate  a  local  improvement,  to  be  paid  for 
by  special  assessment  or  special  taxation,  it 
shall  adopt  a  resolution  describing  tbe  pro- 
posed improvement,  which  resolution  shall 
be  at  once  transcribed  Into  tbe  records  of 
the  board,  and  shall  fix  a  time  and  place  for 
the  public  consideration  thereof,  which  shall 
not  be  less  than  10  days  after  tbe  adoption  of 
said  resolution,  and  "shall  also  cause  an  esti- 
dkate  of  the  cost  of  such  improvement 
•  •  *  to  be  made  In  writing  by  the  en- 
gineer <rf  the  board  •  •  •  over  his  sig- 
natnre,  which  shall  be  itemized  to  tbe  satis- 
faction of  said  board,  and  which  shall  be 
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made  a  part  of  the  record  of  such  resolu- 
tion"; and  a  five-days  notice,  by  mall,  of 
the  public  hearing,  is  required  to  be  given 
to  the  person  who  paid  the  general  taxes  for 
the  last  preceding  year  on  each  lot,  block, 
tract,  or  parcel  of  land  fronting  on  flie  pro- 
posed improvement 

In  Bickerdike  v.  City  of  Chicago,  203  111. 
636,  68  N.  E.  161,  and  Kilgallen  v.  City  of 
Chicago,  206  IlL  557,  69  N.  E.  586,  the  pro- 
ceedings required  by  said  section  of  tbe  stat- 
ute aro  held  to  be  Jurisdictional,  and  that  a 
valid  ordinance  cannot  be  passed  for  a  local 
improvement  to  be  paid  for  by  special  as- 
sessment or  special  taxation  without  a  com- 
pliance therewith;  and  In  City  of  Peoria  v. 
Ohl,  209  111.  52.  70  N.  B.  632,  that  the  en- 
gineer's estimate  must  be  itemized,  and  that 
the  statement  by  the  engineer  of  the  cost  of 
the  sidewalk,  to  be  built  by  special  taxation, 
in  gross,  was  not  a  compliance  with  the  stat- 
ute. It  was,  however,  said  In  Lanphere  v. 
City  of  Chicago  (111.)  72  N.  B.  426.  that  a 
substantial  compliance  with  the  provisions 
of  the  statute  is  all  that  is  required;  and  in 
Gage  V.  City  of  Chicago,  207  111.  56,  69  N.  E. 
688,  that  It  is  not  necessary  that  the  rescdn- 
tion  describe  tbe  Improvement  with  the 
same  partlcnlarlty  as  It  Is  required  to  be  de- 
scribed In  tbe  ordinance.  We  think  the  es- 
timate of  the  engineer  above  set  forth  as 
itemized  was  sufficiently  spedflc  to  give  the 
property  owner  a  general  idea  of  what  it  was 
estimated  the  substantial  component  ele- 
ments of  the  improvement  would  cost  and 
that  it  is  In  substantial  compliance  with  the 
requirements  of  the  statute. 

It  is  next  contended  that  the  resolution  of 
the  board  of  local  Improvements  adhering  to 
the  proposed  improvement  was  insuffident 
which  resolution  was  in  the  following  form: 

"January  14.  1904. 
"Board  of  Local  Improvements. 
"•  •  •  A  meeting  of  the  board  of  lo- 
cal improvements  was  held  in  room  208  for 
the  purpose  of  giving  public  hearing  to  the 
property  owners  interested  In  sundry  propos- 
ed improvements,  as  above  set  forth,  pursu- 
ant to  resolution  heretofore  adopted  by  said 
board,  and  In  accordance  with  notices  which, 
on  evidence  submitted,  the  board  finds  have 
been  mailed  pursuant  to  statute,  at  which 
hearing  for  public  consideration  tbe  follow- 
ing resolutions  were  adopted,  to-wjt: 

"Proceeded  with: 
"Besolved  by  the  Board  of  Local  Improve- 
ments of  the  City  of  Chicago,  That  the  fol- 
lowing local  improvements  be  made  and  ad- 
hered to  pursuant  to  prior  resolutionB  hereto- 
fore adopted  for  the  same,  to-wlt:  •  •  • 
Paving,  asphalt;  Drake  avenue,  from  West 
Fullertou  avenue  to  Milwaukee  avenue. 
•    •    ••• 

Section  8  of  the  local  Improvement  act 
provides:    "In  case  any  person  shall  appear 
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to  object  to  the  proposed  Improvement  or  aii7 
of  the  elements  thereof,  said  board  shall 
adopt  a  new  resolution  abandoning  the  said 
proposed  scheme  or  adhering  thereto,  or 
changing,  altering  or  modifying  the  extent, 
nature,  kind,  character  and  estimated  cost" 
In  this  case  the  improvement  was  not  aban- 
doned, changed,  altered,  or  modified,  but  It 
was  determined  at  the  public  hearing  to  con- 
struct the  Improvement  in  accordance  with 
the  original  resolution.  Therefore  all .  that 
was  required  of  the  board  was  to  pass  a  reso- 
lution adhering  to  the  prior  resolution.  This 
was  done,  and  the  resolution,  we  are  of  the 
opinion,  as  adopted  by  the  board,  was  suffl- 
cient  Had  the  board  at  the  public  hearing 
altered,  changed,  or  modified  the  extent,  na- 
ture, kind,  character,  or  estimated  cost  ot 
the  improvement,  such  modification  or  alter- 
ation should  have  been  described  with  rea- 
sonable certainty  In  a  new  resolution. 

It  is  next  contended  that  sections  42  and 
86  of  the  local  improvement  act  (Hurd's  Rev. 
St  1908,  pp.  400,  412),  in  accordance  with  the 
terms  of  which,  by  the  ordinance,  the  assess- 
ment was  divided  Into  installments,  and 
bonds  to  anticipate  the  payment  of  the  de- 
ferred installments  were  provided  for  to  be 
Issued,  is  unconstitutional,  on  the  ground 
that  the  Legislature  had  no  authority  to  fix 
the  rate  of  interest  which  said  Installments 
and  bonds  should  bear  at  6  per  cent  No 
aatbority  has  been  cited  to  sustain  that  po- 
sition. It  is,  however,  urged  that  the  effect 
of  said  sections  is  to  deprive  the  property 
owner  of  his  property  without  due  process 
of  law,  in  this:  that  the  rate  of  interest  on 
the  deferred  installments  and  bonds  cannot 
be  fixed  at  a  lower  rate  by  the  city  than  6 
per  cent,  and  it  is  said  that  the  city,  if  un- 
trammeled  by  the  statute,  might  be  able  to 
Issue  and  negotiate  the  same  at  a  lower  rate 
than  that  fixed  by  the  statiute.  We  cannot 
agree  with  the  view  of  appellant,  but  are  of 
the  opinion  the  Legislature  had  the  right  to 
fix  the  rate  of  Interest  wliich  said  deferred 
installments  and  bonds,  when  issued,  should 
bear,  and  that  those  sections  of  the  statute 
are  not  in  conflict  with  the  Constitution. 

The  question  of  benefits  to  the  property  of 
api>ellant  was  submitted  to  the  court,  a  jury 
having  been  waived,  and  It  is  urged  the  prop- 
erty of  appellant  is  assessed  too  high,  and 
tor  an  amount  greater  than  It  will  be  benefit- 
ed by  the  improvement  The  evidence  upon 
that  question  was  conflicting.  The  Judge  be- 
fore whom  the  case  was  tried  heard  and  saw 


the  witnesses,  and  we  are  unable  to  point 
out  wherein  his  finding  of  fact  was  wrong. 
The  rule  is,  where  the  evidence  was  heard 
in  open  court  and  is  conflicting,  the  Judgment 
of  the  lower  court  will  be  affirmed  unless 
It  is  manifest  that  error  has  been  commit- 
ted. Topliff  V.  City  of  Chicago,  196  111.  215. 
63  N.  B.  692.  Finding  no  reversible  error  in 
tills  record,  the  Judgment  of  the  county  court 
will  be  affirmed. 
Judgment  affirmed. 


(213  III.  4S7> 

GAGE  T.  PEOPLE  ex  rel.  HANBERG,  Coun- 
ty  Collector.* 

(Supreme  Court  of  Illinois.    Dec.  22;  1904.) 

i^FPXAL— BKVBBSAJ.   ANn   BEUANn. 

1.  Where  the  error  Is  only  on  the  entry  of  the 
Judgment,  in  failing  to  show  the  amount  for 
which  it  is  rendered,  and  in  ordering  sale  for 
costs  only,  reversal  will  be  merely  with  direc- 
tions to  properly  enter  the  Judgment. 

Error  to  Cook  County  Court;  O.  N.  Carter, 
Judge. 

Application  by  the  people,  on  the  relation 
of  the  Cook  county  collector,  for  a  Judgment 
and  order  of  sale  for  an  assessment  for  a 
sewer.  There  was  a  Judgment  and  order, 
and  Henry  H.  Gage,  owner  of  the  property, 
brings  error.    Reversed. 

F.  W.  Becker,  for  plaintiff  In  error.  Wil- 
liam M.  PIndell  (Edgar  Bronson  Tolman, 
Corp.  Counsel,  and  Robert  Redfleld,  of  coun- 
sel), for  defendant  In  error. 

PER  CURIAM.  This  case  Is  in  all  respects 
like  the  case  of  Gage  v.  People  (III.)  72  N.  E. 
1084,  except  an  additional  error  is  assigned. 
In  that  the  court  entered  Judgment  for  costs 
only.  The  opinion  in  the  case  of  Gage  t. 
People,  supra,  will  accordingly  govern,  ex- 
cept that  the  court  will  also  be  ordered  to 
enter  a  Judgment  for  the  special  assessment 
applied  for,  together  with  costs,  etc.  Both 
the  errors  being  upon  the  entry  of  the  Judg- 
ment, it  will  not  be  necessary  to  award  a  new 
trial.  The  Judgment  of  the  county  court  will 
accordingly  be  reversed,  and  the  cause  re- 
manded, with  directions  to  that  court  upon 
motion  of  defendant  in  error,  to  enter  a  Judg- 
ment In  compliance  with  section  191  of  clutp- 
ter  120,  Hurd's  Rev.  St     ' 

Reversed  and  remanded,  with  directions. 

•Rehearing  denied  Febnurjr  (,  IMS. 


OPPENHEIMER  T.  GREBNCASTLB 
SCHOOL  TP.  OF  PUTNAM  COUN- 
TY et  al.  (No.  20,420.) 

(Supreme  Ck>art  o{  Indiana.     Jan.  10,  1905.) 

BOHOoi,  TOWNSHIPS— coNra^cr  -with  oitiogbs 

— ACTION  ON  CONTBACT — PI.BADINO  —  SUFFI- 
CIENCY OF  COMPLAINT— TOWNSHIP  OBDEBS— 
DEFENSES — NOTICE  TO  ASSIGNEE. 

1.  The  officers  of  a  school  township  cannot  be 
held  personally  liable  on  a  contract  made  on 
their  part  aa  such  officers,  and  solely  for  the 
benefit  of  the  township. 

2.  Where  a  school  township  order  declared 
that  it  was  given  in  payment  for  a  heater  for 
a  schoolhouse,  and  was  payable  ont  of  the  spe- 
cial school  fund,  a  purchaser  of  the  order  was 
charged  with  notice  that  it  had  been  executed 
on  account  of  the  public  schools,  that  it  was 
open  to  defenses  against  an  assignee,  that  the 
trustee  of  a  school  township  has  no  power  ex- 
cept that  specially  conferred  by  statute,  or  nec- 
essarily implied,  and  that  the  powers  can  be 
exercised  only  in  accordance  with  the  statute. 

3.  While  It  is  the  duty  of  a  school  township 
trustee  under  Bums'  Ann.  St.  1901,  f  5920,  to 
take  charge  of  the  township's  educational  af- 
fairs and  provide  proper  eqiiipmenL  he  has  no 
power  to  charge  the  township  with  anything 
out  needful  and  proper  articles. 

4.  In  an  action  against  a  sdiool  townshhi  on 
a  contract  for  the  purchase  of  a  heater  for  * 
school  the  complaint  was  insufficient  for  failing 
to  allege  that  there  existed  at  the  time  of  the 
purchase  any  necessity  for  procuring  a  heater. 

5.  Where,  in  an  action  aiainat  a  school  town- 
ship on  a  contract,  the  complaint  did  not  show 
the  contract  made  in  accordance  with  Acts  1899, 
p.  150,  c.  105,  "concerning  township  busineaa" 
(Bums'  Ann.  St.  1901,  i  8085  et  seq.),  it  is  to 
be  presumed  against  the  pleader  that  the  con- 
tract was  absolutely  void ;  section  8085k  mak- 
ing such  contracts  void  where  made  in  violation 
of  the  statute. 

6.  The  sustaining  of  a  demurrer  to  a  para- 
graph of  the  complaint,  if  erroneous,  was  harm- 
less where  the  f^cta  pleaded  in  the  paragraph 
were  in  all  respects  the  same  as  in  another 
paragraph,  and  the  evidence  admissible  under 
one  was  admissible  under  the  other,  and  the 
case  was  tried  on  the  latter  paragraph. 

Appeal  from  Circuit  Court,  Putnam  Coun- 
iy;  P.  O.  Colllver,  Judge. 

Action  by  Anna  Oppenbelmer  against  the 
Greencastle  school  township  of  Putnam  coun- 
ty and  others.  BYom  a  Judgment  In  t&vot  of' 
defendants,  plaintiff  appeals.  Transferred 
from  Appellate  Ck>urt  under  Bxirns'  Ann.  St. 
1901,  i  1337U.    Affirmed. 

Jackson  Boyd  and  W.  R  Mowbray,  for  ap- 
pellant   Moore  Bros.,  for  appellees. 

BiADLBX,  C.  X  On  March  16,  1901,  ap- 
pellant's assignor,  Manson  U.  Johnson,  sold 
to  John  A.  Keller,  trustee  of  appell^  town- 
ship, for  the  use  of  his  township  in  schools 
numbered  1  and  9,  one  single  and  one  double 
Ideal  heater  and  ventilator.  In  Johnson's 
proposal  for  the  sale  appears  the  following 
provision: 

"Guaranty:  When  the  party  of  the  second 
part  has  complied  with  the  terms  and  con- 
ditions of  the  contract  flrst  party  guarantees 
that  this  furnace  bas  the  capacity  to,  and 

T  4.  See  Schools  and  Sebool  Districts,  voL  tt,  CenL 
Dig.  I  m. 


tentlon  to  fires,  beat  this  building  to  a  tem- 
perature of  seventy  (70)  degrees  Fahrenheit 
in  the  coldest  winter  weather.  Also  that 
the  material  famished  and  the  labor  per- 
formed are  the  best  Of  their  respective  kinds 
and  fully  up  to  the  highest  standard  of  first 
class  work.  Party  of  the  flrst  part  to  com- 
plete the  above  contract  in  the  best,  most 
substantial -and  thorough  workmanlike  man- 
ner, for  the  sum  of  three  hundred  seventy- 
five  and  no  hundredths  dollars  ($375)  inter- 
est at  sir  per  cent  from  date. 

"Terms:  When  above  guaranty  Is  ful- 
filled the  owner  may  be  paid  after  eero 
weather,  at  option  of  trustee. 

"Done  at  Greencastle  this  16th  day  of 
March,  1901.  Manson  U.  Johnson." 

'The  acceptance  was  In  these  words: 

"The  undersigned  party  of  the  second  part 
accepts  the  foregoing  proposition  of  Manson 
U.  Johnson,  Anderson,  Indiana,  for  the  Ideal 
Heater  and  Ventilator  above  specified,  and 
agrees  to  pay  for  the  same  the  sum  of  Three 
Hundred  and  Seventy-five  Dollars  upon  the 
terms  and  conditions  above  expressed. 

"In  witness  whereof,  we  have  hereunto  set 
our  hands  at  Greencastle,  Ind.,  this  19(lt 
day  of  March,  1901. 

"[Seal.]  John   A.   Keller,  Tmstee, 

"John  L.  Hlllls, 
"B.  S.  Graham,  Secretary." 

And  on  the  same  day  there  was  executed  to 
Johnson  for  the  beaters  what  Is  termed  a 
"township  order,"  as  follows: 

-No. .  $375.  State  of  Indiana,  Put- 
nam Coun^.  Greencastle  township.  In  coun- 
ty and  state  aforesaid,  will  pay  to  the 
order  of  Manson  U.  Johnson,  three  hundred 
seventy-five  and  no  bnndredths  dollars  ont 
of  special  school  fund  for  one  Single  Ideal 
Heata:  and  one  Double  Ideal  Heater  and 
Ventilator^  payable  at  the  First  Nati<Hial 
Bank  of  Greencastle,  Indiana,  on  or  before 
the  twenty-fifth  day  of  January,  1902.  Value 
received,  waiving  valuation  and  appraise- 
ment laws,  with  interest  thereon  at  the  rate 
of  six  per  cent  per  anniui,  payable  semi- 
annually from  the  16th  day  of  March,  1901. 
until  paid  and  attorney's  fees.  Date,  Green- 
castle, March  16, 1901.  John  A.  Keller,  Trus- 
tee Greencastle  Township,  Putnam  (bounty. 
John  L.  HUUb,  B.  S.  Graham." 

Indorsed:  "Pay  to  the  order  of  Anna  Op- 
penhelmer.  Manson  U.  Johnson." 

The  evidence  ghows  that  Hlllls  and  Gra- 
ham at  the  time  of  the  transacttwi  wen 
members  of  the  township  advisory  board. 
Default  in  payment  of  the  order  having 
been  made,  appellant,  Manson  U.  Johnson's 
assignee  by  indorsement  instituted  this  suit 
She  made  Greencastle  school  township.  John 
A.  Keller,  trustee,  John  L.  Hlllls,  and  Robert 
S.  Graham,  of  tbe  advisory  board,  partfes 
defendant  The  complaint  Is  in  six  para- 
graphs. The  flrst  declares  upon  the  order; 
alleges  that  It  was  executed  by  Greencastle 
school  township  to  Manson  U.  Johnson,  and 


signed  by  John  A.  Seller,  fbe  duly  elected, 
qualified,  and  acting  trustee  of  said  town- 
Bblp;  John  X.  Hillls  and  Robert  S.  Grabam; 
members  of  the  advisory  board  of  said  town- 
ship; and  that  the  same  was  sold  and  as- 
signed by  Johnson  to  appellant  for  yalne, 
before  maturity,  and  without  notice  of  any 
defense  thereto:  The'  secMid,  third,  fourth, 
fifth,  and  sixth  paragraphs  set  up  the  same 
facts  in  different  forms,  the  substance  being 
the  needs  of  the  township  for  heating  ap- 
paratus, the  suttableness  and  efficiency  of 
the  Ideal  heaters,  their  purchase,  acceptance, 
and  continued  'use  by  Qreencastle  school 
township,  'the  execution  By  said  township 
of  'the  townsMp  order  therefor,  and  Its  as- 
signment to  appellant.  Some  of  fbem  counted 
upon  the  quantum  merutt  for  the  sale  of 
necessaries  to  the  township,  and  some  upon 
the  township  order.  The  separate  demurrer 
of  Keller,  Hillls,  and  Graham  to  each  para- 
graph of  the  complaint  was  sustained.  THe 
separate  demurrer  of  Qreencastle  school 
township  to  each  the  first  and  fifth  parA<- 
graphs  was  also  sustained. 

1.  With  respect  to  the  separate  demurrers 
of  Keller,  Hlllis,  and  Graham,  It  is  alleged 
In  each  paragraph  of  the  complaint  that 
Greencastle  school  township  purchased  the 
goods,  and  executed  to  Johnson  the  order 
in  suit  It  Is  not  charged  In  either  para- 
grapta  that  Keller,  HlIIIs,  or  Graham  prom- 
ised to  pay  the  debt,  or  In  any  way  obli- 
gated tiiemselves  'to  pay  it  It  la  clearly 
shown  in  each  that  these  parties  in  the 
transaction  were  acting  as  public  officers, 
and  solely  for  the  township,  and  th^  can- 
not, under  the  facta  alleged,  be  held  per- 
eonally  liable.  Township  v.  Huber  Co.,  83 
Ind.  121;  State  y.  Helms,  ISO  Ind.  122,  36 
N.  B.  8S8;  BaUk  t.  Osborne,  18  Ind.  App. 
442,  48  N.  B.  206.  Their  separate  demurrers 
wCTe  therefore  properly  sustained. 

2.  The  demurrer  of  Greencastle  school 
township  to  the  first  paragraph  of  the  com- 
plaint was  also  correctly  sustained.  As  we 
have  seen,  this  paragraph  rests  solely  upon 
the  township  order.  As  exhibited  with  the 
complaint,  the  order  declares  upon  Its  face 
tliat  it  was  given  for  one  single  and  one 
double  Ideal  heater  and  ventilator,  and  is 
payable  out  of  the  special  school  fund  of 
tbe  township.  This  was  sufficient  to  charge 
the  plaintiff,  when  purchasing  the  order,  with 
notice  that  it  had  been  executed  by  tbe  trus- 
tee on  behalf  of  his  township,  on  account 
of  the  public  schools,  and  that  the  same  was 
open  to  defenses  In  the  hands  of  an  assignee. 
As  regards  possible  defenses,  she  was  also 
bound  to  take  notice  that  the  trustee  of  a 
school  township  Is  a  public  officer;  that  he 
is  abated,  and  the  extent  of  bis  power  and 
authority  defined,  by  legislative  enactment; 
that  he  only  has  such  powers  as  are  expressly 
conferred  or  necessarily  implied,  and  that 
•the  powers  possessed  can  be  exercised  only 
as  pointed  out  by  the  statute.  Being  thiis 
invested  and  limited  in  authority  by  statute. 


appellant  was  bound  to  know  that  the  trus- 
tee could  only  bind  his  township  when  he 
acts  within  tbe  conditions  and  in  the  man- 
ner prescribed  by  the  statute.  State  v. 
Board  of  Com'rs,  147  Ind.  285,  46  N.  E.  625. 
'While  it  Is  the  duty  of  township  trustees, 
under  section  6920,  Burns'  Ann.  8t  1901,  to 
take  charge  of  the  educational  affairs  of 
their  respective  townsMps,  and  to  provide 
suitable  houses  and  equipment  for  sctaools, 
the  duty  must  be  discharged  with  discre- 
tion and  econcany.  It  has  been  many  timee 
decided  In  this  state  that  they  have  no  power 
to  charge  their  townships  with  anything  but 
needful  and  appropriate  articles.  State  v. 
Hawes,  112  Ind.  323,  14  N.  E.  87,  and  cases 
cited;  National  Bank  t.  Osborne,  18  Ind. 
App.  442,  48  N.  E.  256.  Therefore,  in  a  suit 
against  a  township  on  a  contract  made  with 
Its  trustee  It  must  affirmatively  appear  from 
the  complaint  that  tbe  contract  was  one  the 
trustee  had  authority  to  make.  Reeved 
Sch.  Tp.  V.  Dodson,  98  Ind.  479;  Blooming- 
ton  Sch.  Tp.  V.  Furnishing  Oa,  107  Ind.  48, 
7  N.  E.  760;  Honey  Creek  Tp.  v.  Barnes,  119 
Ind.  213,  215,  21  N.  B.  747.  In  the  first 
place.  It  Is  not  shown  in  the  first  para- 
graph of  the  complaint  that  there  existed  at 
the  time  any  necessity  for  procuring  the 
Ideal  or  any  other  kind  of  beaters  for  the 
use  of  the  schools,  and  without  such  neces- 
sity th'e  trustee  had  no  power  to  bind  the 
township  by  their  purchase.  In  the  second 
place.  It  is  not  shown  that  the  debt  was  con- 
tracted In  accordance  with  the  requirements 
of  the  act  of  1899  "concerning  township  busi- 
ness" (Aets  1899,  p.  150,  c.  105;  section  8085 
et  seq.,  Bums'  Ann.  St  1901).  If  not  in  com- 
pliance with  said  act,  as  must  be  presumed 
against  the  pleader,  the  contract  was  abso- 
lutely void.  Section  11,  Acts  1899,  p.  157, 
c  105  (section  8085k,  Bums'  Ann.  St  1901). 
'  8.  Whether  good  or  bad,  the  sustaining  of 
tbe  demurro'  to  the  fifth  paragraph  of  the 
complaint  did  the  plaintiff  no  harm.  The 
facts  pleaded  In  the  fifth  and  sixth  para- 
graphs were  In  all  material  respects  the 
same,  and  no  evidence  would  have  been  ad- 
missible ottder  the  fifth  that  was  not  admis- 
sible under  the  sixth.  If,  therefore,  errone- 
ous. It  was  not  reversible  error. 

The  second,  third,  fourth,  and  sixth  para- 
graphs of  complaint  were  held  good  and  w»« 
answered  by  a  general  denial,  and  two  af- 
firmative paragraphs  setting  up  a  breach  of 
the  warranty  contained  In  the  contract  un- 
der which  the  heaters  were  purchased.  Ap- 
pellant's separate  demurrers  to  these  two  lat- 
ter answers  were  overruled.  There  was  a 
special  finding  of  facts  and  conclusions  of 
law  thereon  In  favor  of  appellee.  Appellant's 
motion  for  a  new  trial  fOr  insufficiency  of 
the  evidence  to  sustain  the  finding  was  over- 
ruled. There  was  no  exception  taken  to  the 
conclusions  of  law.  There  was  a  sharp  con- 
flict in  the  evidence,  which  we  cannot  weigh. 
We  have  given  due  consideration  to  the  rec- 
ord, and  find  that  the  evidence  supports  tbe 


the  answers,  and  the  answers  were  clearly 
good.     There  was  no  error. 
Judgment  affirmed. 


(34  iDd.  App.  418) 

JOHNSTON  ai.ASS   CO.  r.  LUCA&     (No. 

4,831.) 

(Appellate  Conrt  of  Indiana,  Dirialon  Nok  L 
Jan.  10,  1905.) 

AmAZi— AaaiomiKifTs   of   kksos— quEnrioNB 

roB  aavisw— 8TAT0TK. 

1.  The  anfficiency  ot  a  (ingle  paragraph  of 
complaint  for  want  of  facts  cannot  be  challenged 
by  an  assignment  of  error. 

2.  Where  separate  demnrrers  to  two  para- 
inpha  of  complaint  are  filed,  but  a  joint  excep- 
fion  is  teken  to  the  overruling  thereof,  separate 
•wignmenbi  of  error .  based  on  the  exception 
raise  no  qaeatlon  aa  to  the  sufficiency  of  either 
VarsCTapn. 

8.  Where  defendant  in  a  aajt  for  inJaBctioa 
en  the  overruling  of  its  demurrers  to  the  com- 
plaint refused  to  plead  further,  and  the  court 
entered  judgment  maldng  permanent  the  tenir 
porary  restraining  order  theretofore  lasned,  to 
wklch  ruling  the  defendant  at  the  time  excepted, 
and  on  appeal  assigned  aa  error  "that  the  conrt 
erred  in  rendering  judgment  for  appellee  on  de- 
Morrer,"  the  assignment  presented  no  question 
oo  appeal  under  Burns'  Ann.  SL  1901,  {  667, 
requiring  assignments  of  error  to  be  specific. 

4.  An  assignment  of  error  not  discussed  bj 
V>pellant  is  waived. 

Appeal  from  Circidt  Conrt,  Blackford  Coun- 
tjr;  Edwin  C.  Vaugbn,  Judge. 

Action  by  Noah  Lucas  against  the  John- 
iton  Glass  Company.  From  a  Judgment  for 
plalntltr,  defendant  appeals.    Affirmed. 

A.  M.  Walts  and  E.  W.  Secrest,  for  appel- 
taat    Cantwell  &  Simmons  and  J.  A.  Bind- 
fOr  appellee. 


MYERS,  J.  This  action  was  commenced 
by  appellee  to  enjoin  appellant  from  sinking 
a  natural  gas  or  oil  well  on  fifteen-sizteentbs 
9t  an  acre  of  real  estate  theretofore  coo- 
Teyed  by  appellee  to  Licking  townsblp.  In 
Blackford  county,  Ind.  The  complaint  is  in 
two  paragraphs;  the  first  paragraph,  filed 
December  5, 1901,  and  the  second  January  14, 
1902.  January  1,  1902,  appellant  filed  its 
demurrer  to  the  first  paragraph,  and  on  Jan- 
nary  17,  1902,  it  filed  a  demurrer  to  the  seo- 
ond  paragraph  of  complaint  The  ruling  of 
the  court  on  the  several  demurrers^  and  the 
exception  taken.  Is  set  forth  in  the  following 
entry:  "Come  now  the  parties  by  counsel, 
and  the  separate  demurrers  hereto  filed  by 
the  defendant  to  each  paragraph  of  plalntififs 
complaint  are  now  overruled  by  the  court,  to 
which  ruling  of  the  court  the  defendant  at 
the  time  excepted." 

The  first  and  third  assignments  of  error 
challenge  the  sufficiency  of  each  paragraph 
of  the  complaint  separately  for  want  of  facts, 
and  present  no  Question  for  oiur  decision.  It 
has  been  repeatedly  beld  by  the  Supreme 
Court  as  well  as  by  this  court  tbnt  where  a 
defendant  desires  to  test  the  sufficiency  of  a 
particular  paragraph  of  complaint,  the  proper 


ton  ▼.  Sh^herd,  120  Ind.  69,  22  N.  B.  88.  and 
cases  cited;  Hutcblngs  et  ai.  t.  Hay.  132 
Ind.  369,  31  N.  E.  938;  De  Tay  T.  Dunlap,  7 
Ind.  App.  690,  35  N.  B.  195. 

The  second  and  fourth  assignments  of  e^ 
ror  are  based  upon  the  exception  taken  by 
appellant  to  the  ruling  of  the  court  on  the 
two  demurrers  of  the  complaint,  as  above 
stated,  and  present  no  question  for  decisioa 
Southern  Ind.  Ry.  Co.  v.  Harrell,  161  Ind. 
689,  68  N.  E.  262,  63  L.  a  A.  460. 

Tbe  defendant  in  the  lower  court,  appellant 
here,  refusing  to  plead  further,  the  court  ren- 
dered Judgment,  and  the  temporary  restrain- 
ing order  theretofore  issued  was  made  pet^ 
manent,  "to  which  ruling  of  the  court  tbe 
defendant  at  tbe  time  excepts."  On  this  rul- 
ing tbe  appellant  in  this  court  makes  the  fol- 
lowing assignment  of  error:  "Fifth.  The 
court  erred  in  rendering  judgment  for  appel- 
lee upon  demurrer."  This  assignment  la  held 
not  to  be  such  a  specific  assignment  aa  .re- 
quired by  section  667,  Bums'  Ann.  St  1901, 
as  to  present  to  this  court  a  question  for  con- 
sideration. Seisler  t.  Smith,  150  Ind.  88,  4« 
N.  B.  993,  and  cases  cited;  Hill  ▼.  Indian- 
apolU  &  V.  R.  Co.,  81  Ind.  App.  98.  67  N.  K. 
276.  The  fifth  assignment  of  error  is  not  dis- 
cussed by  appellant,  and  therefore  may  be 
considered  as  .waived. 

Having  disposed  of  all  the  errors  assigned, 
and  there  appearing  no  reason  for  reTeraing 
the  Judgment,  tbe  same  is  In  all  tfalnga  af- 
firmed. 


e*  IbA.  App.  «3t) 
HARRIS  T.  CITRTIS  et  al.     (So.  4.7310 
(Appellate  Court  of  Indiana,  Diviaien   Na  X 
Jan.  11,  1905.) 

HiSHWATB — jTTRisnicnoH  —  sumcmtoT  or 
pmnoR— uoTioR  to  diskiss. 

L  Under  Boms'  Ann.  St  1901,  |  6742.  an- 
thorizing  the  county  board  to  locate,  vacate,  or 
cbnnge  any  highway  on  the  petition  of  12  free- 
holders, a  petition  for  a  highway  is  anlBeieDt 
to  confer  jurisdiction  of  the  subject-matter, 
though  it  also  containi  a  prayer  for  relief  pai^ 
tlally  beyond  the  power  of  the  board  to  grant. 

2.  A  motion  to  dismiss  a  petition  to  locate 
and  diange  a  highway  on  the  groond  that  it 
does  not  ask  for  a  change  in  an  existing  high- 
way, but  seeks  to  establish  a  new  highway  and 
vacate  a  diflFerent  one.  which  is  not  supported 
by  any  evidence,  shonid  be  overruled. 

Appeal  from  Circuit  C!ourt,  Oreene  Ooim- 
ty ;   O.  B.  Harris,  Judge. 

Petition  by  Sarah  B.  Curtis  and  others  to 
establish  a  highway,  to  which  Josiah  C.  Har- 
ris filed  a  remonstrance.  From  a  Judgment 
establishing  the  highway,  Harris  appeals. 
Affirmed. 

J.  W.  Llndley,  tor  appellant  C  D.  Himt, 
for  appellees. 

ROBX.  J.  Appellees  filed  a  petition  before 
the  board  of  commissioners  of  SnUiTan  coonr 
ty,  praying  the  location  of  a  highway  froiB 
"a  point  alwut  thirty-five  feet  aurtfa  «C  tlw 


northeast  corner  of  section  twelve,  to'vmshlp 
eight  north,  range  ten  west,  where  a  public 
liighway  Intersects  the  township  line  be- 
tween said  townships  of  Tormon  and  Ham- 
ilton," thence  due  west  on  the  section  line, 
to  Intersect  with  a  public  highway  called  the 
"Bridge  Road,"  and  the  vacation  of  an  old 
highway  commencing  at  the  point  above  de- 
scribed and  ending  one-quarter  mile  west  in 
"another  public  highway."  Viewers  were  ap- 
jMlnted,  who  reported  In  favor  of  the  pto- 
posed  Improvement  The  appellant  filed  a 
remonstrance  for  damages.  Reviewers  were 
apiMinted,  who  awarded  damages  to  him. 
On  motion  of  the  petitioners  the  report  was 
set  aside,  and  another  set  of  reviewers  was 
appointed,  who  also  reported  an  award  of 
damages  to  them.  An  order  was  thereupon 
entered  by  the  board  establishing  and  vacat- 
ing the  highway  as  prayed,  and  fixing  the 
width  of  the  new  road  at' 30  feet  From  this 
Judgment  an  appeal  was  taken  to  the  cir- 
cuit court  trial  had,  finding  and  judgment 
for  the  petitioners,  from  which  this  appeal 
ia  taken. 

Appellant  Jointly  with  others,  filed  a  mo- 
tloD  before  the  board  to  dismiss  the  i)etltlon 
for  ttie  alleged  reason  that  It  does  not  ask 
for  a  change  In  an  existing  highway,  bnt 
seeks  to  establish  a  ntffw  highway  and  to  va- 
cate a  different  one.  The  motion  was  over- 
mled  by  the  board.  The  point  made  on  this 
appeal  is  that  the  proceeding  sbonld  have 
been  dismissed  "for  the  reason  that  the  stat- 
ute of  Indiana  does  not  authorize  the  estab- 
Hshment  of  a  new  highway  and  the  vacation 
of  a  different  one  in  the  same  petitlaa."  The 
Btatnte  Is  that  "whenever  twelve  freehold- 
«rs  •  •  •  ahall  petition  the  board  of 
commissioners  *  *  *  tar  the  location, 
vacation  or  change  of  any  highway,  such 
board,  If  It  be  satisfied."  etc.  Section  6742, 
Bams'  Ann.  St  1901.  The  board  of  county 
commissioners  has  exclusive  Jnrl8dicti<H)  of 
the  location,  vacation,  and-  change  of  public 
bighways.  "Jurisdiction  does  not  depend 
npaa  the  suflSdency  or  correctness  of  the 
averments  of  the  petition,  but  upon  the  sub- 
ject-matter to  which  it  relates.  As  we  have 
already  seen,  the  subject-matter  was  within 
the  Jurisdiction  of  the  board.  A  defective 
petition  for  a  highway,  or  a  petition  for  a 
blghway  which  also  contains  a  prayer  for 
relief  partially  beyond  the  power  of  the 
board  to  grant  will  nevertheless  as  efTectual- 
ly  Invoke  Its  Jurisdiction,  and  clothe  It  with 
iwwer  to  adjudicate  upon  the  matter  pre- 
■ented,  as  a  defective  complaint  In  the  dr- 
cult  court  to  foreclose  a  mortgage.  •  •  • 
The  Jurisdiction  of  the  circuit  court  in  the 
matter  of  the  foreclosure  of  mortgages  is  no 
more  complete  than  is  the  Jurisdiction  of  the 
board  of  comity  commissioners  In  the  matter 
of  establishing  hlgtrtvays."  Chicago,  etc.,  R. 
R.  Oo.  V.  Sutton,  180  Tnd.  405,  412,  30  N.  B. 
291,  293;  Patton  v.  Creswell,  120  Ind.  147- 
150,  21  N.  B.  663;  Gold  v.  Pittsburg,  153 
Ind.  28%  58  K.  K.  283.    It  does  not  SDoear 


upon  the  face  of  the  petition  that  the  board 
of  commissioners  did  not  have  Jurisdiction 
of  the  subject-matter ;  neither  can  It  be  thus 
determined  that  the  relief  sought  amounts  to 
more  than  the  change  of  an  existing  high- 
way, "since  the  change  of  a  highway  neces- 
sarily requires  the  vacatiMi  of  a  portion  of 
a  highway  and  the  location  of  such  portion 
upon  a  dlfterent  line;  and  In  this  sense  a 
vacation  and  location  are  authorized  in  the 
same  proceeding."  Bowers  v.  Snyder,  8S 
Ind.  302.  The  motion  to  dismiss  was  not 
supported  by  any  showing  of  fact  and  no 
error  was  committed  In  overruling  It  It  la 
not  therefore,  necessary  to  determine  wheth- 
er the  vacation  and  establishment  of  high- 
ways can  be  had  in  the  same  proceeding. 

A  number  of  questions  relative  to  appel- 
late practice  are  urged  by  appellees.  They 
do  not  go  to  the  substance  of  the  contro- 
versy between  the  parties,  and  will  not 
therefore,  be  discussed. 

Appellees  file  a  motion  asking  this  court 
to  direct  the  circuit  court  to  correct  its  Judg- 
ment by  Inserting  therein  the  width  of  th* 
proposed  highway  as  fixed  by  the  board. 
ITpon  the  authority  of  Merom  Gravel  Co.  t. 
Pearson  (Ind.  App.)  71  N.  B.  54,  the  trial 
court  is  directed  to  amend  Its  Judgment  by 
inserting  therein  the  width  of  the  proposed 
highway  so  fixed  by  the  order  of  the  board 
of  commlHslonera,  and  the  Judgment  ia  af- 
firmed. 

(3S  Ind.  App.  118) 
SMITH  V.  PBTEmS  et  aL     (No.  4,284.)^ 
(Appellate  Court  of   Indiana,  Division  No.  1. 
Jan.  6.  1903.) 

APPBAI^ASSroNKKNTS  OF  BBBOS— FABTIBS— 
DESIORATION— DIBMISSAIh 

1.  Boms'  Ann.  St  1901.  i  647a,  provides  that 
a  part  of  any  number  of  co-parties  against 
whom  a  Judgment  has  been  taken  may  liave  a 
term-time  appeal,  wherein  it  is  not  necessary 
to  make  parties  to  the  appeal  the  other  co- 
parties  not  appealing  from  the  judgment  against 
them,  or  to  name  them  either  as  appellants  or 
appellees  In  the  assignment  of  errors,  and,  after 
such  an  appeal  has  been  perfected,  any  co- 
party  not  Joming  therein  originally  mav  assign 
errors  for  bimself,  etc  Held,  that  under  such 
section  aU  parties  aasigning  errors,  whether  orig- 
inally or  while  the  appeal  Is  pending,  should 
make  their  co-parties,  so  far  as  any  of  tbem 
are  named  in  the  assignment  of  errors,  and 
against  whom  no  relief  on  appeal  was  sought 
appellants,  and  not  appellees,  and  where  such 
parties  are  improperly  made  appellees,  and  the 
assignment  cannot  be  sustained  as  to  them,  .the 
appeal  will  be  dismissed. 

Appeal  from  Clrcolt  Conrt  Madiaon  Coun- 
ty ;   John  F.  McGlure,  Judge. 

Petition  by  Edmon  H.  Peters  as  to  a  cer- 
tain ditch,  against  which  Micajab  Smith  and 
others  file  remonstrances.  From  a  Jndgmoit 
in  favor  of  petitioner,  certain  remcmstranta 
appealed,  and  certain  others  also  filed  crosa- 
assignments  of  error.    Dtsmlssed.  . 

Byron  McMahan,  William  8.  Divan,  and 
James  A.  Van  Osdol,  for  appellant  Bagot 
&  Bagot  for  appelleea. 

*Bebearlj>g  denied. 


Ified  petition  In  1898  for  the  filing  of  an  exist- 
ing open  public  dltcb,  running  tbrongb  lauds 
described.  In  Madison  county,  estnblisbed  and 
ordered  to  be  constructed  in  1880  by  tbe 
board  of  comnilBsioners  of  tbat  county,  and 
completed  under  and  by  order  of  that  board, 
and  thereafter  maintained  pursuant  to  law, 
as  the  Thomas  B.  Eaton  I>ltch;  describing 
the  lands  assessed  for  tbe  construction  o( 
the  open  ditch,  and  giving  the  names  of  the 
owners  of  such  lands  (the  petitioner  being 
one  of  them),  and  also  setting  forth  the  names 
of  a  number  of  alleged  landowners,  w}tl)  de- 
scriptions of  their  benefited  lands,  to  whom 
the  county  surveyor  had  made  allotments  for 
cleaning  the  ditch  and  keeping  It  In  repair. 
Afterward  the  petitioner  made  proof  of  sotv- 
ice  of  the  filing  of  such  petition  on  a  number 
of  persons.  In  the  coarse  of  proceedings  un- 
der this  petition  a  number  of  remonstrances 
were  filed— by  Mlcajah  Smith,  William  N. 
Smith,  TVilllam  Jeffrey,  and  Morgan  Sebrell, 
severally,  and  by  James  T.  Sfmlth,  John  F. 
Smith,  and  Anna  E.  &nith.  Jointly.  The 
court,  on  motion  of  the  petitioner,  struck  out 
tbese  remonstrances,  except  as  to  a  portion 
of  the  remonstrance  of  Mlcajah  Smith,  al- 
leging that  the  work  was  not  completed  ac- 
cording to  plans  and  specifications,  as  to 
which  portion  the  motion  to  strike  out  was 
overruled,  and  upon  this  portion  of  the  re- 
monstrance of  Mlcajah  Smith  a  trial  was 
bad.  The  court  overruled  his  motion  for  a 
new  trial.  The  court  also  overruled  a  mo- 
tion made  by  William  N.  Smith  to  set  aside 
ttie  order  of  the  cotirt  and  to  modify  thie  fts- 
aessment  as  to  his  lands.  It  was  floally  ad- 
judged that  Mlcajah  Smith  talte  nothing  by 
his  remonstrance,  and  the  report  of  tbe  drain- 
age commissioners,  apportioning  the  cost  of 
the  improvement  against  the  lands  asstesed 
for  the  original  construction  of  the  di^ch  pro 
rata  upon  said  assessment  was  approved  and 
confirmed,  and  the  assessments  therein  made 
were  adjudged  to  be  a  Hen  upon  the  respec- 
^ve  lands  therein  set  forth  for  the  amount 
assessed  against  each  tract  as  in  said  report 
set  forth.  The  remonstrators  Mlcajah 
Smith,  William  N.  Smith,  James  T.  Smithy 
Anna  E.  Smith,  and  John  F.  Smith  separate- 
ly prayed  an  appeal  to  tliis  court,  which  was 
granted,  an4  an  appeal  bond  was  given  for 
the  appeal  of  Micajah  Smith,  another  for  the 
appeal  of  William  N.  Smith,  and  another  for 
the  appeal  of  James  T.  Smith,  Anna  E. 
Smith,  and  John  F.  Smith.  Within  the  pe- 
riod prescribed  for  a  term-time  appeal,  a 
transcript  of  tbe  rcord  was  filed  in  this  court, 
to  whldl  are  attached  three  assignments  of 
error  and  two  cross-assignments  of  error. 
One  assignment  is  made  by  Micajah  Smith, 
as  sole  appellant,  against  Edmon  H.  Peters, 
William  N.  Smith,  William  Jeffrey,  Morgan 
Sebrell,  James  T.  Smith,  John  F.  Smith,  and 
Anna  B.  Smith,  and  a  large  number  of  other 


William  N.  Smith,  as  sole  appellant,  against, 
the  persons-  made  appellees  In  tbe  assign- 
ment first  mentioned,  except  himself,  with 
the  addition  of  Micajah  Smith.  Another  as- 
signment Is  made  by  Anna  E.  Smith,  James 
T.  Smith,  and  John  F.  Smltli,  as  the  appd- 
Lants,  against  the  persons,  except  them- 
selves, made  appellees  In  the  first  assign- 
ment, with  the  addition  of  Micajah  Smith. 
One  of  the  croee-^sslgnments  is  made  by 
William  X.  Smith  under  a  title  wherein  the 
parties  are  named  as  "Micajah  Smith,  Ap- 
pellant, T.  Edmon  H.  Peters  et  aL,  Appel- 
lees." Under  like  title  the  other  cross-as- 
signment Is  made  by  Anna  E.  Smith,  James 
T.  Smith,  and  John  F.  Smith. 

The  Judgment  was  in  favor  of  tbe  peti- 
tioner, and  no  Judgment  was  rendered  In 
favor  of  any  party,  except  the  petitioner, 
against  any  other  party,  and  all  those  who 
have  assigned  errors  or  cross-errors  were  co- 
parties  as  Judgment  defendants.  Under  the 
statute  (section  647a,  Bums'  Ajin.  St  1901) 
a  part  of  any  number  of  co-parties  against 
whom  a  judgment  has  been  taken  may  have 
a  term-time  appeal,  -wherein  it  is  not  nec- 
essary to  make  parties  to  the  appeal  the  oth- 
er co-parties  iu>t  appealing  frtMn  the  Judg- 
ment against  them,  or  to  name  them  eithw 
as  appellants  or  as  appellees  in  tlie  as- 
signment of  nrors;  and,  after  such  an  ap- 
peal by  a. part  of  the  oo-partles  has  been 
perfected,  any  other  co-party  not  Joining 
therein  originally  may  assign  errors  for  liim- 
aelf  upon,  the  record  at  any  time  while  tbe 
appeal  is  pending,  and  within  one  year  from 
the  date  of  the'  final  Judgment  It  is  man- 
ifestly contemplated  tliat  ail  who  assign  er- 
irors,  whether  originally  or  while  the  appeal 
Is  pending, .  shall  not  make  their  co-partiefl 
appellees,  bat  that  so  far  as  any  such  co- 
parties  are  named  in  the  assignment  of  er- 
rors, ^bey  shall  be  named  as  appellants. 
Tbe  assignment  of  errors  t>elng  the  complaint 
In  this  court  it  should  not  name  as  appel- 
lees those  against  whom  no  relief  on  appeal 
la  sought  Here  there  were  three  appeal 
J;>onds,  and  tbe  parties  giving  them,  respec- 
tively, assigned  errors  separately  on  one 
transcript  They  could  not  properly  make 
each  other  appellees,  for  none  of  them  songbt 
any  relief  on  appeal  except  as  against  tbe 
petitioner,  and  we  could  not  sustain  the  as- 
signment of  any  one  or  more  of  them  as 
against  tbe  others  so  assigning  errors. 

Counsel  for  appellee  Edmon  H.  Peters 
have  directed  our  attention  to  these  anomo- 
lous  assignments,  and  have  insisted  that,  be- 
cause thereof,  the  appeal  should  be  dismiss- 
ed. Without  considering  whether  or  not  a 
proper  mode  of  procedure  was  pursued  In 
the  court  below,  we  cannot  regard  either  or 
all  of  the  assignments  of  error  as  properly 
presenting  any  question  for  decision  here. 

Appeal  dlsxnissed. 
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CHICAGO,  B.  A  Q.  B.  CO.  ▼.  PEOPLE  ex  rd. 

SONNET,  Connty  Collector. 

(Supreme  Court  of  Illinoia.     Feb.  9,  1005.) 

lAXATION  —  COOMTT  TAXES  —  HAXIITCnf  BATB— 
OETEBHINATION  OF  VAiTJATIOH— 

LEVUES  IN  Gxoaa. 

1.  Const  art  9,  i  8,  provides  that  cotmty  aa- 
thorities  shall  never  assess  taxes,  the  aggregate 
of  which  shall  exceed  75  cents  per  $100  valua- 
tion, unless  authorized  by  vote  of  the  people 
of  the  county.  Uurd's  Rev.  St  1903,  c.  120, 
8  121,  contains  a  further  provision  to  the  same 
effect  Act  May  10.  1901,  S8  117.  128  (Laws 
1901,  p.  271),  provide  for  two  different  valua- 
tions of  property — one  for  state  purposes,  de- 
termined by  the  State  Board  of  Equalization, 
and  the  other  for  all  other  purposes,  fixed  by 
the  county  board  of  review.  Act  May  9,  1901 
(Laws  1901,  p.  272)  SS  1,  2,  provide  that,  in  de- 
termining the  amount  of  the  maximum  tax  au- 
thorized to  be  levied,  the-aasessed  valuation,  as 
eqnaliised  by  the  State  Board  of  Eqnalisanon. 
shall  be  used.  Held,  that  the  cited  sections  of 
the  Acts  of  1901  are  constitutional ;  and,  where 
the  maximum  tax  is  authorized  to  be  levied  for 
county  purirases,  such  tax  is  to  be  extended 
apon  the  equalised  valuation  as  made  by  the 
state  board,  and  not  upon  the  valuation  as  made 
by  the  board  of  review. 

2.  A  grant  of  power  to  levy  taxes  must  be 
strictly  construed,  and  the  method  prescribed  by 
the  Legislature  must  be  Buhstaiitially  followed; 
and  a  failure  to  comply  with  the  statutory  re- 
Quirements  Is  not  a  mere  irregularity,  but  a 
fatal  omission,  vitiating  the  tax. 

8.  Under  Hurd's  Rev.  St.  1903,  &  120,  I  121, 
providing  for  the  annual  determination  of  the 
amount  of  all  taxes  to  be  raised  for  county  pur- 
poses by  the  county  boards  of  the  respective 
counties,  and  further  providing  that  when  th« 
taxes  are  to  be  raised  for  several  purposes  the 
amount  for  each  purpose  shall  be  stated  sep- 
arately, the  levy  must  be  in  separate  items,  and 
a  levy  in  a  gross  amount  for  all  county  pdr- 
poaea  is  void. 

Appeal  from  Adams  (Jonnty  Court;  0.  B. 
McCrory,  Judge. 

Application  by  the  i)eople,  on  the  relation 
of  Frank  Sonnet,  county  collector  of  Adams 
county,  for  judgment  and  order  of  sale 
against  the  property  of  the  Chicago,  Burling- 
ton &  Qulncy  Railroad  Ck>mpany  for  delin- 
quent taxes.  From  a  Judgment  overruling 
objections  to  tlie  tax,  defendant  appeals. 
Berersed. 

At  tbe  June  term,  1004,  of  the  county  court 
of  Adams  county,  the  county  collector  made 
application  for  Judgment  and  order  of  sale 
against  appellant's  property  for  delinquent 
tax  tor  the  year  1903.  Appellant  filed  17 
objections,  covering  $473.56  of  tlie  county 
tax,  $21.09  of  tbe  district  school  tax,  $&e2  of 
tbe  tax  of  the  village  of  Golden,  and  $277.- 
00  of  the  road  and  bridge  tax  of  the  varions 
townships.  The  obJectionB  to  these  various 
amounts  are  that  they  are  in  excess  of  the 
maximum  amount  allowed  by  law ;  that  the 
statutes  under  which  the  valuations  were 
nude  and  equalized  are  unconstitutional  and 
T<rfd:  and  because  the  county  board  at  its 
September  session  in  1903,  did  not  determine 
the  amounts  of  all  taxes  to  be  raised  for 
county  purposes,  nor  any  or  eitibier  of  them. 


and  did  not  state  separately  the  amounts  to 
be  raised  for  each  purpose.  The  objections 
were  submitted  to  the  court  upon  an  agreed 
state  of  facts,  the  material  parts  of  which  are 
as  followa:  (1)  That  appellant  Is  the  owner 
of  certain  railroad  property  in  said  county, 
all  of  which  was  listed  for  taxation  for  the 
year  1903;  (2)  that  the  county  tax  levy  was 
made  at  the  rate  of  75  cents  on  each  $100 
of  valuation,  upon  a  total  valuation  of  $12,- 
445,418;  (3)  that  this  valuation  Is  the  sum 
of  the  total  valuation  as  fixed  by  tbe  county 
board  of  review,  together  with  the  total  val- 
uation of  all  railroad  property  and  capital 
stock  as  fixed  by  the  State  Board  of  Equali- 
sation; (4)  that  the  total  value  of  all  of  ap- 
pellant's property  assessed  for  the  year  1903 
In  the  county,  as  fixed  by  the  State  Board  of 
Equalization,  was  $631,165;  (5)  that  the  total 
coimty  tax  levied  and  assessed  against  a.p- 
pellant's  property,  and  for  which  Judgment 
was  asked,  was  the  sum  of  $4,733.91,  and  that 
the  assessment  was  levied  at  the  rate  of  75 
cents  on  each  $100  of  tbe  said  $631,165;  (6) 
that  the  total  valuation  of  all  property  in 
said  county  as  equalized  by  the  State  Board 
of  Equalization  was  $11,184,628,  and  that  a 
tax  of  75  cents  on  each  $100  of  this  valuation 
would  produce  the  sum  of  $83,884.71;  (7) 
that  in  order  to  produce  a  tax  aggregatlntf 
the  sum  of  $83,884.71  on  the  valuation  afore- 
said, of  $12,445,418,  as  fixed  by  the  board 
of  review,  required  a  tax  rate  of  &VA  cents 
on  each  $100  of  the  aforesaid  total  valuation 
of  $12,445,418;  (8)  that  tbe  county  tax  of 
$4,783.91  assessed  against  appellant's  proper- 
ty exceeded  the  rate  of  67^  cents  on  each 
$100  of  valuation  of  the  aforesaid  total  of 
$12;446,418.  and  that  tbe  amount  of  such  ex- 
cess is  $473.55;  (9)  that  the  total  amount  of 
taxes  for  all  purposes  levied  and  assessed 
agaiBSt  ai>pellant'8  property,  and  for  wtaicb 
Judgment  was  asked,  was  the  sum  of  $22,- 
970.37,  and  that  the  sum  last  aforesaid  in- 
cluded the  county  taxes,  amounting  to  $4,- 
733.91;  (10)  that  on  AprU  29,  1904,  appellant 
tendered  to  the  county  collector  the  sum  of 
$22,188.81,  which  was  all  the  tax  levied  or  as- 
sessed against  its  property,  except  the  sum 
of  $473.55  of  coimty  tax,  and  except,  also, 
the  several  amounts  assessed  for  rod.d  and 
bridge  taxes,  district  school  taxes,  and  village 
tax,  above  enumerated,  which  tender  was 
then  and  there  refused  by  the  county  col- 
lector for  the  reason  that  it  did  not  inclnde 
all  of  the  taxes  assessed  against  tbe  appel- 
lant and  that  appellant  has  duly  brought 
this  sum  into  court  as  a  tender.  In  addition 
to  this  agreed  state  of  facts,  the  county  clerk 
identified  the  order  of  the  board  of  super- 
visors  made  at  Its  September  meeting,  1903, 
levying  the  tax  for  county  purposes,  and  he 
also  testified  to  yorious  facts  not  necessary 
to  be  here  recited.  All  of  tbe  objections  were 
overruled,  and  Judgment  and  order  of  sale 
entered.  From  this  Judgm«it  an  appeal  has 
been  prosecuted  to  tlila  court 
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(Chester  M.  Dawes,  of  counsel),  for  appel- 
lant James  N.  Sprlgg,  Co.  Atty.,  for  appel- 
lee. 

WILKIN,  J.  (after  stating  the  facts).  It 
Is  flrst  Insisted  that  the  comity  tax  as  levied 
by  the  board  of  supervisors  at  its  September 
meeting,  1903,  was  to  the  ectent  of  $473.55 
— the  amount  objected  to — In  excess  of  the 
maximum  allowed  by  law,  and  was  to  this 
extent  illegal  and  void;  that  the  same  error 
was  committed  in  regard  to  the  road  and 
bridge  taxes,  the  school  tax,  and  the  corpora- 
tion tax  of  the  village  of  Golden. 

The  levy  for  county  purposes,  as  made  by 
the  supervisors,  Is  as  follows: 

"By  the  Finance  Committee. 
"To  the  Board  of  Supervisors — Gentlemen: 
We,  your  finance  committee,  in  the  exercise 
of  the  powers  conferred  by  law  on  county 
boards  for  that  purpose,  find  that  the  neces- 
sary expenditures  of  the  county  of  Adams 
for  the  current  year,  In  the  discharge  of  the 
obligations  imposed  upon  said  county  by  law, 
will  require  a  sum  of  money  to  be  collected 
by  general  taxation  eQual  to  serenty-flve 
cents  on  the  $100  valnation  of  the  taxable 
property  of  this  county,  and  recommend  the 
adoption  of  the  following  order:  That  there 
be  and  is  hereby  levied  for  the  expenditures 
of  the  current  year  for  county  purposes,  a 
tax  of  seventy-five  cents  on  the  $100  valua- 
tion, and  at  that  rate  upon  all  property  with- 
in the  county  of  Adams  as  shown  by  the  as- 
sessed and  equalized  valuation  thereof  as  as- 
sessed by  the  Adams  county  board  of  review^ 
and  upon  all  property  within  said  county  as 
originally  valued  and  assessed  by  the  State 
Board  of  Equalization  for  the  year  ld03  for 
the  .purpose  of  taxation,  and  that  the  county 
clerk  be  and  is  hereby  Instructed  to  extend 
the  said  rate  of  seventy-five  cents  on  each 
$100  valuation  In  accordance  with  this  order. 
Adopted." 

This  order  of  the  county  board  directed  the 
clerk  to  levy  75  cents,  the  highest  rate  al- 
lowed by  law,  on  each  $100  of  the  valnation 
made  by  the  county  board  of  review.  It  Is 
Insisted  by  the  appellant  that  by  extending 
76  cents  on  $12,445,418,  the  valuation  fixed 
by  the  board  of  review,  a  county  tax  of  $93,- 
340.63  was  produced,  and  that  by  levying 
such  tax  of  75  cents  on  the  valuation  of  the 
state  board,  which  amounted  to  $11,184,628, 
a  county  tax  of  only  $83,884.71  would  have 
been  produced,  and  that  this  is  the  .maximum 
amount  of  taxes  for  county  purposes  which 
could  have  been  lawfully  assessed,  and  was, 
to  the  extent  of  $9,455.93,  in  violation  of  the 
statute,  and  of  this  amount  $473.65  was  as- 
sessed against  appellant's  property.  Bach 
objection  as  to  the  road  and  bridge  tax,  dis- 
trict,, school  tax,  and  village  tax  Is  based  up- 
on the  same  limitation.  The  question  for  de- 
termination, therefore,  is  whether  these  tax- 


should  be  extended  upon  the  basis  of  assess- 
ment as  made  by  the  board  of  review  or  by 
the  State  Board  of  Equalization. 

Section  8  of  article  9  of  the  Constitution 
provides:  "County  authorities  shall  never 
assess  taxes,  the  aggregate  of  which  shall  ex- 
ceed seventy-five  cents  per  $100  valuation, 
exc^t  for  the  payment  of  indebtedness  ex- 
isting at  the  adoption  of  this  Constitution, 
unless  authorized  by  a  vote  of  the  people  of 
the  county."  It  is  not  contended  that  there 
was  any  indebtedness  In  Adams  county  at 
the  date  of  this  levy  which  had  existed  at 
the  adoption  of  the  Constitution,  and  there- 
fore, under  this  provision,  it  is  conceded  tbat 
for  coimty  purposes  the  rate  of  taxation 
should  not  exceed  76  cents  on  the  $100.  Un- 
der this  constitutional  provision,  section  121 
of  chapter  120  of  Hurd's  Revised  Statutes  of 
1903  was  enacted,  authorizing  the  county 
board,  at  Its  September  session,  to  determine 
the  amounts  of  all  taxes  to  be  raised  for 
county  purposes,  the  aggregate  amount  of 
which  shall  not  exceed  the  rate  of  75  cents 
on  the  $100  valuation  of  property,  and  order 
a  levy  made  for  that  amount.  There  is  noth- 
ing In  the  Constitution  which  provides  the 
method  by  which  the  assessment  shall  l>e 
made,  and  this  is  therefore  left  to  the  Gener- 
al Assembly  to  govern  by  proper  laws. 

On  May  10,  1901,  an  act  of  the  G«ieral 
Assembly  was  approved,  amending  sections 
117  and  128  of  the  general  revenue  law 
(Laws  1901,  p.  271)  as  follows: 

"Sec.  117.  All  rates  for  taxes,  hereinafter 
provided  for,  shall  be  computed  by  the  county 
clerk  on  the  assessed  valuation  of  property, 
as  equalized  and  assessed  by  the  State  Board 
of  Equalization  for  state  purposes,  and  on  the 
assessed  valuation  of  property,  as  equalized 
and  assessed  by  the  county  board  of  review, 
and  all  property  assessed  by  the  State  Board 
of  Equalization  for  other  taxes." 

"Sec.  128.  State,  County,  Town,  Road  and 
Bridge,  VUlage,  City,  District,  School  and  All 
Other  Taxes.  All  state  taxes  shall  be  ex- 
tended by  the  respective  county  clerks  upon 
the  property  in  their  counties  upon  the  valna- 
tion produced  by  the  equalization  and  assess- 
ment of  property  by  the  State  Board  of 
Equalization.  All  other  taxes  shall  be  ex- 
tended upon  the  valuation  produced  by  the 
equalization  and  assessment  of  property  by 
the  county  board  of  review,  and  all  property 
originally  assessed  by  the  State  Board  of 
Equalization.  In  the  extension  of  taxes  the 
fraction  of  a  cent  shall  be  extoided  as  one 
cent." 

There  is  nothing  in  ^ther  one  of  these 
sections  which  attempts  to  prescribe  a  limita- 
tion upon  taxation.  The  limitations  are  pro- 
vided by  other  sections  of  the  statute  and  by 
the  Constitution.  In  view  of  the  fact  that 
there  were  two  valuations  established,  it  -was 
necessary  to  fix  a  maximum  amount  which 
should  not  bia  exceeded. 

On  May  8, 1901,  an  act  conoeming  the  levy 


iwi,  p.  zr^i),  as  follows: 

"Section  1.  Be  it  enacted  by  the  people  of 
the  state  of  Illinois,  represented  in  the  Gen- 
eral Assembly:  That  in  determining  the 
amoimt  of  the  maximum  tax  authorized  to  be 
levied  by  any  statute  of  this  state,  the  as- 
sessed valuation  of  the  current  year  o*f  the 
property  in  each  taxing  district,  as  equalized 
by  the  State  Board  of  Equalization,  shall  be 
used.  And  if  the  amount  of  any  tax  certified 
to  the  county  clerk  for  extension  shall  ex- 
ceed the  maximum  allowed  by  law,  deter- 
mined as  above  provided,  such  excess  shall 
be  disregarded,  and  the  residue  only  treated 
as  the  amount  certified  for  extension. 

"Sec.  2.  The  county  clerk  in  each  county 
shall  ascertain  the  rates  per  cent,  required 
to  be  extended  upon  the  assessed  valuation 
of  the  taxable  property  In  the  respective 
towns,  tovmships,  districts,  incorporated  cit- 
ies and  villages  in  bis  county,  as  equalized  by 
the  State  Board  of  Equalization  for  the  cur- 
rent year,  to  produce  the  several  amounts 
certifled  for  extension  by  the  taxing  authori- 
ties in  said  county  (as  the  same  shall  have 
been  reduced  as  hereinbefore  provided  in  all 
cases  where  the  original  amounts  exceed  the 
amount  authorized  by  law).    *    *    •" 

By  the  above  enactment  It  was  evidently 
the  Intention  of  the  General  Assembly  to 
designate  which  of  the  valuations  should  be 
the  one  upon  which  the  75-cent  limit  should 
be  estimated. 

All  of  the  taxes  In  question  being  up  to 
the  limit  provided  by  law,  it  was  the  duty  of 
the  icounty  clerk  to  extend  them  upon  the 
equalized  valuation  made  by  the  state  board, 
and  not  upon  the  valuation  as  made  by  the 
board  of  review.  The  amount  of  tax  In  each 
case  In  excess  of  the  limit  provided  by  law 
for  county,  road  and  bridge,  district,  school, 
and  village  taxes  estimated  on  the  equaliza- 
tion of  the  state  board  was  illegal  and  void, 
and  the  court  should  have  sustained  the  ob- 
jections of  appellant 

We  have  In  this  connection  given  due  con- 
sideration to  the  argument  of  counsel  for  ap- 
I>ellee  to  the  effect  that  the  law  referred  to 
by  counsel  as  the  "Juhl  law,"  approved  May 
9,  1901,  is  unconstitutional  and  void;  and  we 
are  clearly  of  the  opinion  that  the  sections 
above  quoted  are  not,  in  any  view  of  the  case, 
subject  to  the  objection.  Whether  or  not  the 
other  parts  of  the  act  are  unconstitutional, 
we  need  not  now  determine,  further'  than  to 
hold  that  they  are  not  so  connected  with 
sections  1  and  2,  supra,  as  that  the  latier 
could  not  be  maintained,  even  though  other 
parts  of  the  act  were  held  void. 

It  Is  next  insisted  that  the  entire  levy  for 
county  purposes,  as  made  by  the  board  of  su- 
pervisors at  Its  September  meeting,  1903,  was 
illegal  and  void,  first,  because  It  undertook 
to  prescribe  a  rate — and  that,  too,  on  the 
wrong  valuation — and  did  not  certify  any 
amount  to  the  county  clerk  for  extension; 
and,  second,  because  the  board  of  supervisors 


required  for  each  county  purpose. 

Section  121,  c.  120,  of  the  revenue  act.  Is 
as  follows:  "The  county  board  of  the  re- 
spective counties  shall,  annually,  at  the  Sep- 
tember session,  determine  the  amounts  of  all 
taxes  to  be  raised  for  county  purposes,  the 
aggregate  amount  of  which  shall  not  exceed 
the  rate  of  seventy-five  cents  on  the  $100 
valuation  of  property,  except  for  payment 
of  Indebtedness  existing  at  the  adoption  of 
the  present  state  Constitution,  unless  author- 
ized by  a  vote  of  the  people  of  the  county. 
When  for  several  purposes,  the  amount  for 
each  purpose  shall  be  stated  separately." 
Hurd's  Rev.  St  1903,  p.  1529. 

The  order  of  the  county  board  levying  this 
tax  has  been  set  out  In  full  In  the  fore  part 
of  this  opinion.  The  levy  is  made  for  the  full 
limit  as  provided  by  law — 75  cents  on  the 
$100  valuation — and  orders  the  county  clerk 
to  extend  the  taxes  on  the  equalized  assess- 
ment as  made  by  the  board  of  review.  We 
have  held  In  many  cases  that  a  grant  of 
power  to  levy  taxes  must  be  strictly  con- 
strued, and  that  the  methods  prescribed  by 
the  L^slature  must  be  substantially  follow- 
ed, and  that  a  failure  to  comply  with  stat- 
utory requirements  is  not  a  mere  irregularity, 
but  Is  a  fatal  omission,  which  vitiates  the 
tax.  People  v.  Atchison,  Tc^eka  &  Santa  Vi 
Ballway  Co.,  201  III.  365,  66  N.  B.  232;  Chi- 
cago &  Alton  Railroad  Co.  v.  People,  190  111. 
20,  60  M.  £.  69;  Cleveland,  Chiclnnati,  Chi- 
cago &  St  liouis  Railway  Co.  v.  People,  205 
111.  582,  69  N.  B.  89;  People  v.  Glenn,  207  111. 
50,  69  N.  B.  668. 

The  section  of  the  statute  under  which  this 
tax  was  levied  has  never  been  l)efore  us  for 
consideration,  but  many  other  statutes  of 
similar  Import  have  been  passed  upon  with 
reference  to  city  and  village  taxes,  school 
taxes,  road  and  bridge  taxes,  and  township 
taxes;  and  we  have  uniformly  held  that 
where  there  were  provisions  of  the  statute 
requiring  the  specific  items  for  which  a  tax 
was  levied  to  be  stated  In  the  levy,  together 
with  the  amount  of  each,  such  provisions 
were  mandatory,  and  were  necessary  to  a 
valid  levy.  Cincinnati,  Indianapolis  &  West- 
ern Railway  v.  People,  207  111.  566,  69  N.  B. 
938;  People  v.  Chicago  &  Alton  Railroad  Co., 
194  111.  51,  61  N.  E.  1064;  Cleveland,  Cln- 
Clonati,  Chicago  &  St  Louis  Railway  Co.  v. 
People,  supra;  People  v.  Glenn,  supra;  Peo- 
ple ▼.  Chicago  &  Alton  Railroad  Co.,  193  111. 
364,  61  N.  B.  1063.  The  provisions  of  the 
statute  In  question  are  substantially  the 
same  as  similar  statutes  which  have  been 
construed,  and  to  say  that  a  levy  made  in 
gross  amount  for  all  county  purposes  was 
valid  would  be  equivalent  to  giving  no  effect 
to  that  provision  of  the  statute  requiring  the 
amount  for  each  purpose  to  be  stated  sepa- 
rately. It  Is  not  a  sufficient  answer  to  say 
that  the  provision  is  useless  and  unwise  We 
have  nothing  to  do  with  these  questions.  It 
is  only  for  us  to  say  whether  the  sections  of 


Items.  Tills  reqnlrement  gives  the  taxpayer 
an  opportunity  to  know  for  what  purpose 
taxes  are  being  lerled  and  collected,  and 
gives  him  an  opportunity,  If  necessary,  to 
prevent  nnjast  levy  and  assessment  Taxes 
raised  for  county  purposes  Include  many  dif- 
ferent things,  and  these  various  amounts  and 
purposes  can  be  ascertained  by  the  county 
board  the  same  as  they  are  ascertained  by 
other  taxing  bodies. 

We  do  not  think  the  levy  as  made'  for  coun- 
ty purposes  was  In  compliance  with  the  stat- 
ute, and  the  court  committed  error  In  refus- 
ing to  sustain  the  objection.  C.  I.  A  W.  Ry. 
Co.  V.  People,  213  111.  197,  72  N.  B.  774.  The 
Judgment  of  the  county  court  will  be  revers- 
ed, and  the  case  remanded  for  furthw  pro- 
ceedings In  accordance  with  the  views  herein 
expressed. 

Beversed  and  remanded. 


<213  ni.  468) 

OAGB  T.  PEOPIiE  ex  rel.  fiANBERQ,  Oonn- 

ty  Collector.* 

(Supreme  Coart  of  Illinois.    D^c.  22.  1904.) 

WCBKBI  IVFBOVXMSNTS— nux  07  LETTING  CON- 
TBACT—PBESUMPTION— OBJECTIONS. 

1,  On  appeal  from  a  Jndgment  of  sale  for  an 
assessment  for  street  improvements,  it  will  be 
presumed.  In  the  absence  of  evidence  to  the  con- 
trary, that  the  first  step  to  let  the  contract  for 
the  work  was  taken,  as  provided  by  th^  local 
improvement  act  (Ijaws  1897,p.  127),  as  amend- 
ed by  Laws  1901,  p.  113,  i  75,  withhi  90  days 
after  expiration  of  the  term  at  which  the  Judg- 
ment of  confirmation  was  entered ;  the  date  of . 
sach  step  appearing  to  have  been  within  90 
days  from  the  day  to  which  sach  term  might 
have  continued. 

2.  Objection  that  a  contract  for  street  im- 
provement was  not  let  within  the  time  author- 
ised by  statute  cannot  be  made  for  the  first 
time  against  application  for  judgment  of  sale 
for  the  assessment  therefor,  in  the  absence  of 
proof  of  injury. 

Appeal  from  Cook  County  Ooort;.  O.  N« 
Carter,  Judge. 

Application  by  the  people,  on  the  relation 
of  J.  J.  Hanberg,  county  collector  of  Cook 
county,  for  judgment  and  order  of  sale  on  a 
warrant  for  collection  of  a  specflal  assess- 
ment  for  a  sewer.  From  such  a  Judgment 
and  order,  Henry  H.  Gage^  who  filed  objec- 
tions, appeals.    Beversed. 

F.  W.  Becker,  for  appellant  William  M. 
Plndell  (Edgar  Bronson  Tolman,  Corp.  Coun- 
sel, and  Bobwt  Bedfleld,  of  counsel),  for  ap- 
pellee. 

WILKIN,  J.  The  county  collector  of  Cook 
county  made  application  to  the  county  court 
for  Judgment  and  order  of  sale  against  th« 
appellant's  property  for  a  delinquent  install- 
ment of  a  q>ecial  assessment  for  a  sewer  In 
RaTenswood  Park  avenue.  In  the  dlty  of 
Chicago.  Appellant  filed  objections,  which 
were  overruled,  and  judgment  and  order  o^ 
sale  rendered. 


*B*bearlng  denied  February  t,  IMS. 


Improvement  was  not  let  within  Uie  time 
provided  in  sections  74,  75,  76,  and  77  of  the 
local  Improvement  act  of  1897  (Laws  1897,  p. 
127),  as  amended  In  1901  (Laws  1901,  p.  113). 
These  several  sections  provide.  In  substance, 
that  flU  contracts  for  the  making  of  any 
public  Improvement,  when  the  expense  thoe- 
of  shall  exceed  $500,  shall  be  let  to  the  low- 
est responsible  bidder.  In  the  following  man- 
ner: Within  90  days  after  the  term  of  court 
at  which  the  Judgment  of  confirmation  has 
been  made,  If  there  be  no  appeal,  steps  shall 
be  taken  to  let  the  contract  for  the  work  as 
follows:  First,  an  order  to  advertise  for 
bids  shall  be  entered  by  the  board  of  local 
improvements  in  their  records;  second,  a 
public  notice  shall  be  published  that  bids  win 
be  received;  third,  there  shall  be  an-  exam- 
ination and  public  declaration  of  the  bids; 
fourth,  the  awarding  the  contract  shall  be 
made  within  20  days  after  the  time  fixed  for 
receiving  the  bids,  and.  If  no  award  be  made 
within  that  time,  another  advertisement  for 
bids  shall  be  made  as  In  the  first  instance. 
This  record  does  not  show  the  date  of  the 
last  day  of  the  February  term,  1902,  of  the 
county  court  of  Cook  county,  at  which  the 
roll  was  confirmed.  That  term  might  have 
continued  until  the  8th  day  of  March.  The 
order  to  advertise  for  bids  was  entered  by 
the  board  of  local  improvements  on  June 
4th.  The  advertisement  calling  for  the  bids 
was  first  published  June  6,  1902.  In  the  ab- 
sence of  evidence  to  the  contrary,  we  will 
presume  that  the  first  step  to  let  the  contract 
was  taken  within  90  days  after  the  expira- 
tion of  the  March  term  at  which  the  judg- 
ment of  confirmation  was  entered. 

The  bids  were  opened  on  June  19tb,  whl<^ 
was  within  20  days  prescribed  by  section  77. 
All  bids  were  rejected  on  that  day,  and  an 
advertisement  for  new  bids  was  published 
October  24,  1902.  The  bids  were  opened  No- 
veml>er  6th,  and  the  contract  awarded  on 
November  10th.  It  Is  Insisted  by  appellant 
that  the  contract  Is  illegal  because  more  than 
00  days  elapsed  between  the  time  the  first 
bids  were  rejected  and  the  time  when  the  ad- 
vertisement for  bids  was  again  published. 
Even  if  the  contract  was  not  awarded  within 
the  time  provided  by  statute,  that  fact  would 
not  affect  the  Jurisdiction  of  the  county 
court  to  bear  and  determine  the  application 
of  the  county  collector  for  Judgment  and  or- 
der of  sale.  The  county  collector  applied  for 
a  judgment  and  order  of  sale  upon  this  as- 
sessment, which  bad  bee^  duly  returned  to 
him  as  delinquent  by  the  city  collector.  Xo 
acts  done  by  the  board  of  local  Improvements 
would  deprive  the  court  of  the  power  to  enter 
a  judgment  and  order  of  sale.  This  Is  a  pro- 
ceeding to  determine  whether  the  lands 
should  be  sold  which  were  duly  returned  de- 
linquent, and  not  to  determine  the  legality 
of  the  acts  of  the  board  of  local  Improve- 
ments in  letting  the  contract.  If  appellant 
had  reason  to  believe  that  the  board  of  local 


law,  he  should  hare  availed  himself  of  the 
proper  remedy  In  apt  time  to  compel  the 
board  to  do  Its  duty.  Hamilton  y.  Lubnkee. 
51  III.  415,  99  Am.  Dec.  602;  Bneh  t.  Sher- 
man, 80  111.  160;  GWns  v.  People,  194  111. 
150,  62  N.  R  534,  88  Am.  St.  Bep.  148.  In 
the  latter  caase,  objection  was  filed  to  the 
application  for  sale,  and  the  point  was  raised 
that  the  contract  was  not  regularly  and  le- 
gally let,  and  we  there  said  (page  153,  194 
111.,  page  636,  62  N.  B.,  88  Am.  St.  Bep.  143): 
"It  must  be  remembered  the  ordinance  pro- 
viding for  the  making  of  the  improvement, 
and  all  of  the  proceedings  under  the  ordi- 
nance save  the  letting  of  the  (!ontract  to  do 
the  work,  are  regular  and  valid.  The  ground 
of  objection  to  the  payment  of  the  benefits 

•  •  •  la  that  the  acts  and  conduct  of  the 
bidder  previous  to  •  •  •  the  letting  of 
the  contract  •  •  •  was  suph  as  to  limit 
the  number  of  bids,  •  *  *  and  enable 
the  snccessful  bidder  to  receive  a  better  con- 
tract than  be  otherwise  might  have  been 
able  to  obtain.  The  proffered  testimony  did 
not  tend  to  show  that  the  amonnt  'to  be  paid 
for  the  work  under  the  letting  •  •  •  was 
more  than  a  fair  contract  price  therefor. 

•  •  •  If  a  bid  is  accepted  by  the  board  of 
local  improvements,  still,  If  the  causes  stated 
authorizing  its  rejection  existed,  it  may  be 
avoided  by  the  property  holder  whose  inter- 
ests are  prejudiced  thereby,  if  such  property 
bolder  seasonably  takes  action  to  bave  the 
Md  declared  invalid.  -  *  *  *  The  bid  and 
contract  are  not  void,  but  voidable,  and  may 
be  enforced  against  the  bidder.  The  option 
to  have  the  bid  and  contract  rejected  or 
avoided  is  with  the  property  owner,  and  he 
cannot  be  permitted  to  withhold  his  objection 
until  be  shall  have  secured  the  benefit  of  the 
-work,  labor,  and  materials  of  the  contractor, 
and  then  ask  to  be  relieved  of  all  liability  to 
pay  therefor."  There  Is  nothing  In  the  rec- 
ord to  show  that  appellant  was  in  any  way 
Injured  by  the  contract,  and,  if  he  had  been, 
he  had  adequate  remedy  under  the  statutet 
and  It  was  his  duty  to  act  promptly.  Section 
80,  c.  24,  Hurd's  Bev.  St  1903,  p.  400,  pro- 
rides  that  the  owners  of  a  majority  of  the 
frontage  may  take  the  contract  from  the  snc- 
cessful bidder  If  they  think  they  can  profit 
by  80  doing.  The  appellant  could  have  avail- 
ed himself  of  this  provision,  or  he  could  have 
objected  to  the  board  of  local  Improvements 
on  the  ground  that  the  contract  was  not  let 
within  the  time  authorized  by  law,  or  he 
could  bave  made  the  objection  in  the  county 
court  at  the  time  the  board  of  local  improve- 
ments filed  their  petition  for  a  hearing,  after 
the  completion  of  the  work.  Having  failed 
to  take  advantage  of  any  of  these  opportuni- 
ties, and  having  received  the  benefit  of  the 
•work,  and  in  the  absence  of  any  "proof  of 
Injury,  the  county  court  committed  no  error 
In  overruling  the  objection. 

It  is  next  insisted  that  the  judgment  and 
order  of  sale  is  d^ectlve,  in  that  it  falls  to 


rendered,  and  orders  a  sale  of  the  property 
en  masse,  and  omits  the  jurisdictional  clause 
as  provided  In  the  statute.  The  recital  of  the 
judgment  as  to  the  amount  Is  as  follows: 
"Judgment  is  entered  against  the  lots  as  de- 
scribed In  the  objections  filed  herein,  and  as 
set  forth  in  the  attached  schedule,  which  is 
made  a  part  of  this  order,  •  •  •  for  the 
sum  annexed  to  each;  being  the  amount  of 
the  special  assessment  and  cost  due  and  un- 
paid severally  thereon."  In  the  schedule 
attached  appears  the  proper  description  of 
appellant's  lots,  with  the  figures  "89.36"  op- 
posite it  The  objection  is  that  the  dollar 
mark  does  not  precede  these  figures,  and  it  is 
therefore  impossible  to  tell  from  the  judg- 
ment what  the  figures  mean.  We  have  held 
In  another  case  between  the  same  parties  at 
the  present  term  (Qage  v.  People,  72  N.  B. 
1062)  that  the  Judgment  is  defective  in  that 
regard. 

As  to  the  objections  that  the  Judgment  or- 
ders a  sale  of  the  property  en  masse,  and 
omits  the  jurisdictional  clause,  as  provided 
in  the  statute.  It  is  sufficient  to  say  the  ob- 
jections are  not  sustained  by  the  evidence. 
The  property  is  ordned  sold  as  provided  by 
law,  and  the  jurisdictional  clause  was  omit- 
ted, no  doubt,  for  the  reason  that  the  object- 
ors personally  appeared  In  court,  and  there- 
fore the  recital  of  service  was  unnecessary. 
For  tbe  reason  indicated,  the  Judgment  of 
the  county  court  will  be  reversed,  and  the 
cause  will  be  remanded  to  that  court,  with 
directions  to  correct  its  judgment. 

Reversed'  and  remanded. 


(2U  ni.  472) 

MOBBISON  v.  AUSTIN  STATE  BANK. 

(Snpreme  Court  ,of  Illinois,  Dec.  22,  1904.    On 

Rehearing,  Feb.  8, 1905.) 

PARTNBBSHIP  — IBAUD  — inmiOIFAI.  COBPOKA- 
TIORS— WABBA.NTS  —  RKOOTIABILIirT  —  8TAT- 
DTES— OORSTBUCT^ON— APPKAl  —  QUESTIONS 
FOB    BKVIBW— STIPULATIONS. 

1.  Where  the  right  of  appellant  to  prosecnte 
an  appeal  is  not  assigned  as  error,  and  no  mo- 
tion is  made  to  dismiss  the  appeal  on  that 
ground,  the  mere  fact  that  tbe  parties  stipnlated 
that  the  objection  shoold  be  submitted  to  the 
consideration  of  the  Appellate  Court  does  not 
render  the  ^estion  reviewable. 

2.  Whether  appellant  has  an  Interest  in  tbe 
subject-matter  is  a  question  that  might  have 
appeared  by  the  proof  in  the  record,  if  it  did 
not  snfflciently  appear  from  the  decree's  re- 
cital, stipulated  by  the  parties  to  be  true,  and 
on  which  appellee  cannot  be  heard  to  urge  er- 
ror, where  the  parties  stipulated  that  the  proof 
was  waived,  and  that  no  exception,  benefit,  or 
advantage  should  be  taken  by  either  party  to 
the  same. 

3.  A  transaction  whereby  partnership  prop- 
erty is  received  from  one  partner  for  a  past-^lue 
debt  from  him  to  the  recipient  is,  in  the  ab- 
sence of  ratification  by  the  other  partnen^  a 
fraud  on  the  partnerahip,  which  renders  the 
transaction  void. 

4.  In  the  absence  of  express  legislation,  mu- 
nicipal warrants,  though  negotiable  in  form,  are 

f  i.  See  Counties,  vol.  13,  Cent  Dls.  |  2tt;  Ilunie- 
tpal  Corporations,  toL  86,  Cent.  Dig.  |  U87. 


mercial   paper  in  the  hands  of  innocent  pur- 
chasers. 

5.  Under  Local  Improvement  Act  (Laws  1897, 
pp.  127,  133)  §!  73,  90,  providing  that  the  con- 
tractor or  other  holder  of  warrants  issued  for 
work  done  thereunder  has  no  claim  against  the 
municipality  issuing  them,  other  than  the  fund 
arising  from  the  assessments  that  may  be  col- 
lected, such  warrants,  when  stating  on  their 
face  that  they  are  payable  out  of  special  as- 
sessments, are  nonnegotiable. 

Appeal  from  Appellate  Court,  First  DUh 
trlct 

Suit  by  John  J.  Morrison  and  others 
against  George  I.  O'Brien.  The  Austin  State 
Bank  Intervened.  From  a  decree  of  the  Ap- 
pellate Court  (113  III.  App.  651)  affirming  a 
decree  for  the  Intervener,  John  J.  Morrison 
appeals.    Reversed. 

This  Is  an  appeal  from  a  Judgment  of  the 
Appellate  Court  for  the  First  District,  af- 
firming a  decree  rendered  by  the  superior 
court  of  Cook  county  on  an  intervening  peti- 
tion filed  by  the  appellee  tn  an  equitable  ac- 
tion brought  by  the  appellant,  John  J.  Mor- 
rison, and  James  D.  Morrison  and  William 
Snlllvan,  against  one  George  I.  O'Brien. 
The  original  bill  was  brought  by  the  appel- 
lant, John  J.  Morrison,  and  James  D.  Mor- 
rison and  William  Sullivan,  against  George 
I.  O'Brien,  setting  up  that  said  four  parties 
had  constituted  a  partnership  under  the  firm 
name  of  John  J.  Morrison  &  Co.  &  O'Brien, 
and  that  said  O'Brien  bad  collected  and  con- 
verted to  his  own  use  certain  assets  of  the 
partnership,  viz.,  certain  warrants  Issued  to 
the  partnership  by  the  town  of  Cicero,  and 
praying  for  an  accounting  and  the  appoint- 
ment of  a  receiver.  A  receiver  was  appoint- 
ed, and  served  notice  upon  the  town  of  Cice- 
ro that  said  warrants  belonged  to  said  re- 
ceiver and  should  be  paid  to  none  other. 
Thereupon  the  appellee  herein,  which  had 
in  the  meantime  acquired  possession  of  said 
warrants  in  the  manner  hereinafter  describ- 
ed, filed  its  said  petition  for  an  order  com- 
manding said  receiver  to  withdraw  said  no- 
tice. A  hearing  was  had  on  said  petition, 
and  a  decree  rendered  in  favor  of  the  ap- 
pellee. The  question  as  to  the  ownership 
of  these  warrants  was  the  only  one  to  be 
determined,  so  that  the  decree  rendered  on 
said  petition  practically  decided  the  entire 
cause.  After  the  rendition  of  said  decree 
an  order  was  made  by  the  superior  court 
finding  that  the  appellant  and  James  D.  Mor- 
rison and  William  Sullivan  were  Interested 
in  said  decree,  so  as  to  be  entitled  to  appeal 
therefrom,  either  Jointly  or  severally,  and 
authorizing  such  joint  or  several  appeal. 
Thereafter  the  appellant  herein  duly  per- 
fected his  separate  appeal  to  the  Appellate 
Court,  from  which  he  has  also  duly  perfect- 
ed his  separate  appeal  to  this  court  Neither 
of  the  other  parties  has  appealed.  The  ap- 
pellant and  appellee  thereafter  stipulated 
that  the  record  in  the  cause  on  appeal  to  the 
Appellate   Conrt  and   the   Supreme   Court 


the  stipulation,  and  that  the  facts  shown  by 
the  recitals  In  the  decree  were  true.  It  was 
agreed  by  the  stipulation  that  the  case  should 
be  submitted  to  the  upper  courts  on  the  ob- 
jection of  the  appellee  to  the  appellant's 
right  of  appeal,  and  upon  the  objection  of 
appellant  to  the  correctness  of  the  decree 
on  the  facts  as  therein  recited. 

The  admitted  facts  presented  by  the  de- 
cree are  that  George  I. .  O'Brien,  a  partner 
of  the  firm  of  John  3.  Morrison  &  Co.  & 
O'Brien,  did  on  the  27th  day  of  Febmary, 
1901,  on  behalf  of  and  as  a  partner  in  said 
firm,  receive  from  the  town  of  Cicero,  a  mu- 
nicipal corporation,  certain  vouchers  or  war- 
rants, amounting  to  the  sum  of  $2,208.10^  and 
being  In  the  form  following: 

Cook  County.  nUnois. 

No Town  of  Clc«ro. 

Clark's  Office,  AubUh,  Feb.  21.  IML 
Treasurer  Town  of  Cicero: 
Pay  to  John  J.  Moniaon  Co.  ft  O'Biiui  the 

sum  of dollars  for  bal.  on  cement  walks 

out  of  the  appropriation  for  the 

special  No fund  only.    And  charg9  aama 

to  the  appropriation  tor  said  fund,     (t ) 

I  hereby  certify  that  the  above  bill  waa  or- 
dered paid  by  the  board  of  trustees  of  tha 
town  01  Ctcero. 

Countersigned, 
Slned,  John  L  Jones, 

J.  E.  Trietram,         Pres't  Town  of  CIceiro. 
Town  Clerk. 
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It  Is  also  admitted  that  these  vonchets 
were  executed  and  issued  by  said  town  of 
Cicero  for  work  done  and  material  furnished 
by  said  firm  of  John  J.  Morrison  &  Oo.  & 
O'Brien  under  written  contracts  made  by 
said  firm  and  its  assignors  with  the  town 
of  Cicero  for  the  laying  of  cement  sidewalks; 
that  after  receiving  said  vouchers  or  war- 
rants aforesaid  the  said  George  I.  O'Brien 
indorsed  them  and  delivered  them  to  his  fa- 
ther, Thomas  O'Brien;  that  such  indorse- 
ment aud  delivery  were  without  any  express 
authority  from  his  co-partners,  and  that  his 
copartners,  and  the  receiver  thereafter  ap- 
pointed of  such  copartnership  assets,  repudi- 
ated the  action  of  said  George  I.  O'Brien  in 
making  such  Indorsement  and  delivery  -when 
the  same  became  known  to  them;  that  the 
sole  consideration  for  the  said  indorsement 
and  delivery  was  a  past-due  Indebtedness  of 
George  I.  O'Brien  to  bis  said  father,  Thomas 
O'Brien,  and  that  the  said  Thomas  O'Brien 
was  acquainted  with  the  affairs  of  the  said 
copartnership  of  said  John  J.  Morrison  &  Co. 
Sc  O'Brien,  and  was  chargeable  wltb  knowl- 
edge that  the  said  warrants  were  the  prop- 
erty of  said  John  J.  Morrison  &  Co.  & 
O'Brien;  tliat  Thomas  O'Brien  Indorsed  the 
said  warrants  and  delivered  them  to  the 
Austin  State  Bank,  the  appellee  herein,  and 
received  in  payment  therefor  the  sam  of 
$2,053.90,  which  he  kept  and  appUed  to  his 
own  use,  and  that  neither  the  said  firm  nor 
its  receiver  has  ever  received  any  part  there- 
of, lOr  derived  any  benefit  from  said  payment; 
that  the  Austin  State  Bank  received  the 
warrants  In  title  usual  and  ordinary  coarse 


aforesaid;  that  It  had  no  notice,  information, 
or  knowledge,  except  as  derived  from  the 
face  of  the  said  warrants,  of  any  claim  of 
any  nature  of  any  other  person  to  said  war- 
rants, or  that  the  said  Arm  of  John  J.  Mor- 
rison &  Co.  &  O'Brien  was  In  the  hands  of 
a  receiver,  or  that  Edwin  J.  Zlmmer  had 
been  appointed  such  receiver,  or  that  litiga- 
tion was  then  pending;  that  on  the  11th  day 
of  October,  1901,  the  receiver,  Zlmmer,  serv- 
ed notice  on  the  treasurer  of  the  town  of 
Cicero  claiming  the  moneys  represented  by 
the  warrants  above  described;  and  tliat  on 
December  20,  1901,  the  Anstin  State  Bank, 
appellee  herein,  presented  the  warrants  to 
the  said  treasurer  for  payment  and  payment 
was  refused. 

Appellant  has  assigned  a  nnmber  of  errors, 
but  the  principal  one  is  tiiat  the  court  erred 
in  holding  that  the  vouchers  and  warrants 
In  qnestion,  and  the  moneys  represented 
thereto,  were  not  the  property  of  the  part- 
nershlp,  and  should  be  delivered  to  the  re- 
ceirer. 

James  A.  Brady,  for  appellant  Castle, 
Williams  &  Smith  (Ben  M.  Smith,  of  coun- 
sel), for  appellee. 

RICKS,  O.  J.  (after  stating  the  facts).  Ap- 
pellee by  its  brief  questions  the  right  of  John 
X  Morrison,  the  appellant,  to  prosecute  this 
appeal,  and  that  question  will  first  receive 
our  consideration.  The  record  was  made  up 
by  a  stipulation  of  the  parties,  In  which  It 
was  agreed  that  the  record  should  consist  of 
the  decree  of  the  superior  court,  the  order 
of  court  granting  the  appeal,  and  the  stipula- 
tion. It  Is  also  agreed  "that  the  record, 
pleadings,  and  proof  In  such  case  is  hereby 
^valved,  and  no  exception,  benefit,  or  advan- 
tage shall  be  taken  by  either  party  hereto  to 
the  same."  It  Is  also  agreed  that  the  ob- 
jection of  appellee  that  appellant  has  not 
the  ri^t  of  appeal,  and  the  objection  of  the 
appellant  to  the  correctness  of  the  decree 
on  the  facts,  are  submitted  to  the  considera- 
tion of  the  Appellate  Court,  and  In  case  of 
an  appeal  to  this  court  the  same  questions 
shall  be  presented.  We  think  appellee's  con- 
tention should  be  denied  for  two  reasons. 
Appellee  did  not  assign  cross-error  In  the 
Appellate  Court  or  in  this  court,  nor  did  It 
make  a  motion  In  this  court  to  dismiss  the 
appeal  upon  the  ground  stated.  Parties  may 
agree  upon  the  questions  they  will  present 
to  the  court  upon  the  record,  and  they  will 
be  confined  to  them;  but  the  court  does  not 
consider  error  upon  the  mere  agreement  of 
the  parties.  Notwithstanding  the  agreement, 
the  errors  relied  on  must  be  assigned.  The 
Appellate  court  took  jurisdiction  of  the  cause 
and  disposed  of  it  upon  Its  merits. 

The  decree  Is  not  predicated  upon  the 
ground  that  John  J.  Morrison,  the  appellant, 
bad  no  Interest  in  the  subject-matter,  but 
tUat  the  better  right  to  the  property  In 
question  was  in  the  appellee;  ao  that  there 


cree  which  tends  to  show  that  Morrison  was 
not  interested,  but,  on  the  contrary,  the  facts 
and  recitals  in  the  decree  tend  to  show  that 
he  was  Interested,  in  the  subject-matter.  Ap- 
pellee recites  and  relies  upon  Gogan  v.  Bur- 
dlck,  182  III.  126,  55  N.  B.  126,  from  which 
It  quotes:  "The  settled  rule  is  that  a  party 
In  whose  favor  a  decree  granting  relief  is 
rendered  must  sustain  It  by  specific  facts 
which  justify  it,  either  recited  In  the  decree 
as  proved  on  thb  hearing  and  found  by  the 
court,  or  by  preserving  the  evidence  estab- 
lishing such  facts."  It  may  be  first  noted 
that  the  rule  there  dted  Is  applicable  only 
to  the  person  In  whose  favor  the  decree  Is 
granted;  but,  If  It  be  held  applicable  to 
koth  of  the  parties,  thai  it  is  further  seen 
that  the  fact  may  appear  by  recitals  In  the 
decree  or  the  proof  at  the  hearing.  In  this 
case  it  Is  expressly  stipulated  that  upon  any 
matter  of  proof  no  exception,  benefit,  or  ad- 
vantage shall  be  taken  by  either  party.  Un- 
der the  authority  cited,  the  question  here 
presented  was  one  that  might  have  appeared 
by  the  proof  In  the  record  If  It  did  not  suffi- 
ciently appear  from  the  recitals  In  the  de- 
cree; and,  as  appellee  agreed  that  It  is  to 
have  no  advantage  because  of  the  absence' 
from  the  record  of  the  proof,  It  cannot  now 
be  heard  to  urge  error  upon  a  matter  that 
might  have  rested  in  proof. 

The  questions  upon  the  merits  of  this  case 
that  are  presented  for  our  consideration,  as 
we  conceive  them,  are  as  to  the  rights  and 
powers  of  a  partner  In  reference  to  the  part- 
nership property  and  the  character  of  the 
Instruments  here  In  question.  The  latter 
Question  involves  the  determination  of  wheth- 
er those  instruments  are  negotiable  within 
the  meaning  of  the  law  merchant,  so  that  the 
purchaser  thereof  may  take  the  same  unaf- 
fected by  the  rights  of  the  maker  or  inter- 
mediate holders.  The  legal  characteristics 
of  partnership  property,  and  the  Interests, 
powers,  and  rights  of  the  partners  relative 
to  the  same,  are' peculiar,  and  cannot  be  well 
assimilated  to  any  other  class  of  property 
when  viewed  In  Its  relation  to  Its  ownership. 
'While  It  has  many  characteristics  of  estates 
in  common  and  in  joint  tenancy,  yet  the  in- 
terest of  partners  In  the  firm  property  Is 
neither  that  of  joint  tenants  nor  that  of 
tenants  In  common,  but  is  sul  generis.  In 
Taft  V.  Scbwamb,  80  111.  289,  it  is  said  (page 
300):  "Gacb  partner  Is  possessed  per  my 
et  per  tout— that  is,  by  the  half  or  moiety 
and  by  all — or,  in  other  words,  each  has  a 
joint  Interest  in  the  whole,  but  not  a  sep- 
arate interest  In  any  particular  part,  of  the 
partnership  property;  and  being  so  possessed, 
and  because  the  title  of  partners  is  undi- 
vided, it  follows  that  all  have  a  moiety  or 
the  same  species  of  interest  in  the  stock  In 
trade,  whether  each  individual  partner  con- 
tributes exactly  in  the  same  proportion  or 
not  But  their  several  degrees  of  interest 
must  be  regulated  according  to  the  stlpu- 
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lated  proportlont  and  the  different  condl. 
tions  of  the  partnership.  To  whatever  share 
a  partner  may  be  entitled.  In  whatever  sum 
the  Ann  may  be. Indebted  to  Urn,  be  has  no 
ezclusire  right  to  any  part  of  the  Joint  ef- 
fects  until  a  balance  of  accounts  be  struck 
between  him  and  his  copartners,  and  It  be 
ascertained  precisely  what  is  the  actual 
amount  of  his  Interest"  If  he  sell  his  in- 
terest In  the  partnership  without  the  con- 
sent of  Us  partner  that  the  purchaser  shall 
become  a  partner  and  succeed  him  in  the 
partnership,  the  purchaser  does  not  by  his 
purchase  become  a  partner,  but  simply  be- 
comes the  owner  of  the  proportion  his  ven- 
dor held  in  the  partnerstilp  after  the  closing 
up  of  the  partnership  and  the  payment  of 
the  partnership  debts.  If  a  partner  die,  hia 
heirs  do  not  succeed  to  his  rights  as  a  part- 
ner, nor  to  the  partnership  property,  and 
particularly  so  where  it  is  personal  property; 
but  the  surviving  partners  hold  all  the  prop- 
erty until  the  closing  up  and  settlement  of 
the  partnership,  when  the  h^rs  succeed  mere- 
ly to  the  proportionate  share  of  the  remain- 
ing assets.  These  attributes  of  such  prop- 
erty arise  in  a  large  degree  from  the  exist- 
ence of  the  situation  of  two  or  more  persons 
'  having  interests  In  the  business,  being  cloth- 
ed with  power  to  conduct  It  They  owe 
fidelity  to  eaeh  other,  and  the  firm,  as  such, 
owes  good  faith  to  the  public,  and  it  la  In 
the  adjustment  of  the  respective  rights  and 
duties  between  the  partners  and  the  public 
that  the  qualities  peculiar  to  this  property 
are  given  it  Wher^  a  business  is  being  con- 
ducted by  a  npmber  of  persons  who  are  own- 
ers of  that  business.  It  is  necessary  that 
each  of  the  persona  so  owning  shall  be  In- 
vested with  power  to  do  all  things  In  the 
regular,  necessary,  and  usual  course  of  busi- 
ness, and  when  they  do  so  it  is  necessary  and 
proper  that  those  who  deal  with  them  shall 
be  protected.  These  considerations  have  led 
the  courts  to  require  of  persons  who  deal 
with  partnershlx)s  to  take  notice  of  the  part- 
nership,  the  Identity  of  its  members,  the 
character  of  the  partnership,  Its  business,  and 
the  general  course  of  that  business,  as  the 
public  owes  to  the  partnership  the  same 
fidelity,  when  dealing  with  its  individual 
members,  that  the  partnership  owes  to  the 
public  In  such  cases. 

Ordinarily  partnerships  are  conducted  for 
profit.  The  property  of  the  partnership  is 
usually  sold  for  money,  and  the  money  rein- 
vested, and  through  these  means  the  business 
is  kept  up.  The  return  of  sales  received  by 
each  partner,  is  for  the  partnership — ^the 
result  and  representative  of  the  partner- 
ship goods — and  is  to  be  accounted  for  to  the 
partnership  or  turned  into  it  by  the  person 
who  makes  the  sale.  These  matters  are,  and 
must  be,  known  to  all  persons  who  deal 
with  them.  Tbe  partner  who  makes  dispo- 
sition of  partnership  goods  that  the  benefit 
may  come  to  him  alone  perpetrates  a  fraud 
upon  tb«  partnership,  and  the  person  who 


deals  with  him,  knowing  that  such  Is  to  be 
the  result  Is  a  party  to  that  fraud,  and  can 
receive  no  benefit  from  it  When  Thomas 
O'Brien,  the  father  of  George  I.  O'Brien,  re- 
ceived from  him  the  warrants  or  vouchers  In 
qucfstion  for  the  payment  of  money  that  be- 
longed to  the  partnership,  of  which  appellant 
was  one,  in  payment  of  a  past-due  debt  to 
himself  from  his  son,  and  not  from  the  part- 
nership, he  knew  that  his  son  was  making  a 
fraudulent  use  of  the  partnership  pr(4>erty, 
and,  being  a  party  to  that  fraud,  he  did  not 
and  could  not  take  anything  by  it  As  be- 
tween him  and  the  partnership  it  was  as 
though  the  transaction  had  not  been  made 
at  all,  or  as  though  he  had  found  or  stolen 
the  property  acquired  by  him  through  such 
means.  True  It  Is  that  the  public.  In  deal- 
ing with  a  partner  In  the  regular  course  of 
business.  Is  not  retnired  to  see  that  the  part- 
ner accounts  for  the  funds  received  by  him 
for  the  pf rtnerahlp  pr<^>erty.  If  a  purchase 
be  made  In  good  faith,  or  an  assignment  of 
paper  belonging  to  the  partnership  shall  be 
made  by  one  of  the  partners  In  the  firm  name 
for  a  cash  consideration  that  is  a  fair  equiv- 
alent for  the  property,  or  under  such  circum- 
stances that  the  purchaser  Is  not  chargeable 
with  notice  of  the  fraudulent  purpose  of  the 
partner  who  is  making  the  disposition,  then 
the  purchaser  is  not  required  to  see  that  the 
partner  does  account  to  the  partnership  for 
the  proceeds  thus  obtained  by  him;  but  when 
a  partner  disposes  of  the  property  of  the 
partnership,  and  obtains  nothing,  he  can  re- 
turn nothing  to  the  partnership,  and  one  so 
dealing  with  a  partner  cannot  shut  his  eyes 
to  the  transaction  and  say  that  he  Is  inno- 
oent  of  any  wrongful  intention  toward  the 
partnership,  and  one  who  receives  the  part- 
nership property  from  one  partner  for  a  past- 
due  debt  to  himself  from  that  partner  knows 
that  the  partner  Is  not  receiving  anything 
that  can  be  shared  with  the  partnership,  and 
knows  that  he  Is  thereby  working  a  £raud 
upon  the  partnership.  Such  a  transaction  is 
not  merely,  voidable.  It  Is  void.  Fraud  viti- 
ates and  so  poisons  a  transaction  that  It 
has  no  vitality.  Property  contracted  for  or 
obtained  through  fraud  Is  like  Dead  Sea 
fruit  that  can  neither  be  gathered  nor  en- 
Joyed  when  possessed.  The  transaction  may 
be  ratified  by  the  partnership,  and  may  be 
validated,  as  one  may  elect  to  waive  a  tort 
and  proceed  in  assumpsit  as  for  goods  sold; 
but  until,  with  a  full  knowledge  of  all  the 
facts,  the  partnership  has  ratified  the  trans- 
action. It  Is  void.  When  Thomas  O'Brien 
received  the  orders  from  his  son,  he  knew  the 
partnership  was  to  receive  nothing  for  them, 
and  the  transaction  was  fraudulent  and  void. 
If,  howeyer,  the  Instruments  so  obtained  by 
him  are  negotiable,  In  the  sense  that  prom- 
issory notes  and  blUs  of  exchange  are  under 
the  law  merchant  he  might  sell  or  dispose 
of  them  to  an  innocent  purchaser  for  value^ 
who  would  obtain  a  good  title  to  tiMm  as 
against  all  the  world.. 
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Issuance  of  these  warrants  or  voncfaers,  and 
there  Is  no  provision  found  In  It  giving  them 
the  required  characteristics  of  negotiability. 
We  have  looked  to  the  statute  In  relation  to 
negotiable  Instruments,  and  find  that  by 
sections  3  and  4,  c.  08,  Hurd's  Bev.  St  1899, 
certain  instruments  are  mentioned  and  are 
given  the  quality  of  assignability  by  indorse- 
ment, so  that  they  may  be  passed  by  assign- 
ment in  writing  in  the  same  manner  as  bills 
of  exchange  are,  "so  as  absolutely  to  trans- 
fer and  vest  the  property  thereof  in  each 
and  every  assignee  successively."  By  section 
5  it  is  provided  that  the  assignee  may  sue 
In  his  own  name  and  maintain  the  same  kind 
of  action  that  the  original  obligee  or  payee 
could  have  done;  and  section  7,  which  was 
section  1  of  an  act  approved  June  4,  1895, 
in  relation  to  promissory  notes,  etc.  (Laws 
1895,  p.  262),  states  Just  wl)at  instmments, 
among  all  the  Instmments  referred  to  in  the 
act,  shall  be  clothed  with  the  attributes  of 
negotiability  according  to  the  custom  of  mer- 
chants, and  by  It  those  qualities  are  only 
«ztended  to  promissory  notes  payable  in 
money,  and  It  contains  the  further  provi- 
sion that  the  holder  or  owner  of  any  other 
evidence  of  indebtedness  mentioned  in  the 
act  may  sue  the  assignor  when  he  has  shown 
due 'diligence  to  collect  from  the  maker.  So 
it  will  be  seen  that  neither  by  the  act  author- 
izing the  Issuance  of  the  vouchers  in  ques- 
tion nor  by  our  statute  in  regard  to  n^otla- 
bie  instruments  are  the  instruments  in  ques- 
tion given  the  qualities  necessary  to  protect 
appellee  as  an  innocent  purchaser,  unless 
such  instruments  can  be  held  to  be  promis- 
fl(M7  notes  within  the  meaning  of  our  act. 

It  seems  to  have  been  generally  held  that 
municipal  corporations  Iiave  no  power,  in  the 
absence  of  an  express  grant,  to  issue  unim- 
peachable evidence  of  Indebtedness;  and  so 
It  was  held  in  Police  Jury  v.  Britton,  15  Wall. 
566,  21  L.  Ed.  251:  "It  is  one  thing  for  coun- 
ty or  parish  trustees  to  have  the  power  to 
Incur  obligations  for  work  actually  done  in 
behalf  of  the  county  or  parish,  and  tO'  give 
proper  vouchers  therefor,  and  a  totally  differ- 
ent thing  to  have  the  power  of  issuing  unim- 
peachable obligations,  wliich  may  be  multi- 
plied to  an  indefinite  extent"  And  in  Mayor 
V.  Ray,  19  Wall.  468,  22  L.  Ed.  164,  It  is 
said:  "Vouchers  for  money  due,  certificates 
of  Indebtedness  for  services  rendered  or  for 
property  furnished  for  the  uses  of  the  city, 
orders  or  drafts  drawn  by  one  city  officer 
npon  another,  or  any  other  device  of  the  kind 
nsed  for  liquidating  the  amonnts  legitimately 
dne  to  public  creditors,  are,  of  course,  neces- 
sary instruments  for  carrying  on  the  machin- 
ery of  municipal  administration  and  for  an- 
ticipating the  collection  of  taxes;  but  to  in- 
vest such  documents  with  the  character  and 
the  Incidents  of  commercial  paper,  so  as  to 
render  them  in  tiie  hands  of  bona  fide  holders 
absolnte  obligations  to  pay,  however  irregu- 
lar or  fraudulently  issued,  is  an  abuse  of  their 


of  converting  a  municipal  organization  Into 
a  trading  company,  and  puts  it  In  the  power 
of  corrupt  officials  to  involve  a  political  com- 
munity in  irretrievable  bankruptcy.  No  such 
power  ought  to  exist  and  in  our  opinion  no 
such  power  does  legally  exist  unless  con- 
ferred by  legislative  enactment  either  ex- 
press or  clearly  implied."  The  above  cases 
are  quoted  and  the  subject  ably  discussed  in 
the  case  of  State  ex  rel.  v.  Cook  (Neb.)  61  N. 
W.  693. 
In  Miner  v.  Vedder,  66  Mich.  101,  88  N.  W. 

47,  a  suit  was  brought  against  the  treas- 
urer of  a  village  upon  a  warrant  by  the  as- 
signee thereof.  The  treasurer  answered, 
among  other  things,  that  he  had  received  no- 
tice from  one  Boies  that  the  orders  orig- 
inally belonged  to  him  and  that  the  relator 
was  not  entitled  to  them.  The  court  found 
that  the  relator  was  not  the  lawful  bolder 
and  was  not  entitled  to  recover.  Upon  ap- 
peal, in  discussing  that  phase  of  the  case, 
the  court  said  (page  103,  66  Mich.,  and  page 

48,  33  N.  W.):  "It  was  claimed  upon  the 
trial,  and  is  argued  here,  that  relator  pur- 
chased the  orders  in  good  faith,  for  a  valua- 
ble consideration,  without  notice  of  the  mis- 
take or  lien  claimed,  and  that  therefore,  be- 
ing a  bona  flde  bolder  of  said  orders,  neither 
such  mistake  nor  lien  could  be  allowed  or 
enforced  as  against  him.  It  Is  sufficient 
to  say,  In  answer  to  this  argument  that 
these  warrants  or  orders  issued  by  the  vil- 
lage of  Hudson  are  not  negotiable  instru- 
ments, and  while  in  the  hands  of  the  re- 
lator are  subject  to  all  the  equities  existing 
between  the  payee  and  the  village,  or  between 
the  payee  and  any  other  person,  without 
reference  Jo  the  good  faith  of  the  relator  ta 
his  purchase." 

This  court,  in  People  ex  rel.  ▼.  Johnson, 
100  111.  537,  89  Am.  Rep.  68,  speaking  of  a 
county  order,  said  (page  546,  100  111.,  39  Am. 
Uep.  63):  "We  regard  the  rule  well  settled, 
by  considerations  of  public  policy  as  Well  ais 
by  a  decided  preponderance  of  authority,  that 
warrants  or  orders  drawn  by  one  municipal 
officer  upon  another,  in  the  disbursement  of 
the  funds  of  the  municipality  and  payment 
of  its  indebtedness,  are  not  to  be  regarded 
as  negotiable  or  commercial  paper,  cutting 
off  equities  against  the  corporation.  As  we 
have  already  seen,  the  official  agents  of  these 
municipalities  have  no  Implied  power  to  exe- 
cute such  paper,  and  to  clothe  these  war- 
rants or  orders  with  the  qualities  and  at- 
tributes of  commercial  securities  would  be  to 
give  them  a  character  foreign  to  the  object 
and  purposes  of  their  creation."  In  that 
case  the  case  of  Garvin  v.  Wiswell,  83  111. 
215,  In  which  a  Ixmd  Issued  by  a  county  to 
meet  an  appropriation  to  pay  bountiea  for 
volunteers  was  held  to  be  a  negotiable  In- 
strument Is  reviewed  and  distinguished,  and 
attention  is  directed  to  the  fact  that  the  spe- 
cial act  authorizing  the  issuance  of  bonds 
gave  tbem  the  character  of  negotiable  to- 
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stramenta.  The  conrt.  In  discussing  it,  said 
(page  547,  100  III.,  39  Am.  Rep.  63) :  "The  ef- 
fect of  this  act  was  equivalent  to  a  previous 
authority  to  issue  the  instrument,  and  gave 
to  it,  as  was  originally  Intended,  all  the  at- 
tributes of  commercial  paper.  That  the  Leg- 
islature has  ample  power  to  authorize  coun- 
ties or  other  municipalities  to  issue  nego- 
tiable securities  is  not  to  be  questioned,  yet 
without  such  special  legislative  authority 
they  have  no  power  to  do  so,  and  there  is  no 
pretense  that  the  order  in  this  case  was  i»- 
sued  for  any  such  purpose  or  was  authorized 
by  any  special  act  of  the  Iieglslature." 

The  case  of  First  Nat  Bank  v.  Gates,  60 
Kan.  505,  72  Pac.  207,  97  Am.  St  Rep.  383, 
Is  very  similar  in  principle  to  the  case  at 
bar.  There  Gates  gave  to  Blanchard  a  sum 
of  money  with  which  to  purchase  for  him 
comity  warrants.  Blanchard  was  cashier  of 
the  bank,  and  Vawter  was  its  president 
Blanchard  purchased  the  warrants  and 
placed  them  in  the  bank  for  Gates.  Vawter 
took  the  warrants  and  pledged  them  as -se- 
curity for  a  loan  from  the  appellant,  the 
First  National  Bank.  Gates  demanded  the 
warrants,  and  tbeir  delivery  was  refused, 
and  he  sued  for  conversion.  The  court  says : 
"The  bank,  however,  claims  that,  having 
taken  this  warrant  In  the  usual  course  of 
business  for  a  snffldent  consideration  with- 
out knowledge  of  Vawter's  wrong,  It  Is  en- 
titled to  he  protected  by  the  law  merchant 
The  qaestlon  Is,  therefore,  la  a  county  war- 
rant, which  Is  negotiable  In  form,  but  non- 
negotiable  in  the  sense  that  the  county  is- 
suing It  may  defend  against  It,  nevertheless 
negotiable  as  between  successive  holders,  so 
that  a  thief  may  vest  title  to  it  In  a  bona 
fide  taker  of  it?  That  one  so  acquiring  ordi- 
nary commercial  paper  would  be  protected 
is  not  questioned.  An  innocent  purchaser  in 
good  faith  of  commercial  paper  gets  a  good 
title,  even  though  he  purchase  from  a  thief 
[citing  authorities].  This  is  so  because  of 
the  law  merchant  •  •  •  But  paper  non- 
negotiable  for  any  reason  Is  not  thus  pro- 
tected. The  very  fact  of  its  being  nonne- 
gotiable  is  a  sign  of  warning  to  the  pro- 
spective purchaser  and  places  him  on  his 
guard.  Municipal  warrants,  though  negotia- 
ble In  form,  are  nonnegotlable  In  fact ;  hence 
they  are  not  within  the  protection  of  the  rule 
which  guards  Colnmercial  paper."  To  the 
same  effect  Is  Keller  v.  Hicks,  22  Cal.  457, 
83  Am.  Dec.  7& 

We  think  the  above  cases  state  a  sound 
rule,  and  one  which  sound  public  policy  and 
the  greater  weight  of  authority  alike  demand 
shall  be  adhered  to. 

There  is  another  Insuperable  reason  why 
the  warrants  here  In  question  cannot  be 
deemed  or  held  to  be  commercial  paper. 
They  were  given  for  work  done  under  the 
local  Improvement  act  of  1897,  and  payable 
out  of  special  assessments,  and  so  state  up- 
on their  face.  By  sections  73  and  90  of 
that  act  (Laws  1897,  pp.  127,  133)  the  c<m- 


tractor  or  other  person  holding  such  war- 
rants has  no  claim  against  the  municipality 
issuing  them,  other  than  the  fund  arising 
from  the  assessments  that  may  be  collected. 
"Instruments  drawn  upon  a  particular  fund, 
whether  the  fund  has  already  accrued  or  is 
to  accrue  In  the  future,  are  not  n^otlable 
bills  or  notes,  since  they  do  not  carry  the 
general  personal  credit  of  the  maker,  and 
since  they  are  contingent  upon  the  suffi- 
ciency of  the  fund  upon  which  they  are 
drawn."  4  Am.  &  Eng.  E^cy.  of  Law  (2d  Ed.) 
87,  and  authorities  there  dted.  It  Is  need- 
less to  extend  this  opinion,  or  to  further  cite 
authorities  upon  this  last  proposition,  as 
they  are  very  numerous  and  entirely  uni- 
form. 

The  Judgment  of  the  Appellate  Court  and 
the  decree  of  the  superior  court  are  reversed, 
and  the  cause  remanded  to  the  superior 
court,  with  directions  to  that  court  to  dis- 
miss the  Intervening  petition  of  appellee,  and 
to  make  such  order  with  reference  to  the 
ownership  of  said  warrants  as  shall  con- 
form to  this  opinion,  and  as  Justice  and 
equity  may  require. 

Reversed  and  remanded,  with  directions. 

On  Rehearing. 
PER  CURIAM.    Rehearing  denied. 

HAND,  X  (dissenting).  I  think  the  war- 
rants In  question  were  so  far  negotiable  as 
to  vest  title  In  the  Austin  State  Bank  against 
all  persons  except  the  town  of  Cicero.  To 
hold  otherwise  would  be  to  Impair  the  com- 
mercial value  of  such  warrants,  and  increase 
the  cost  to  the  property  owner  of  all  local 
Improvements  in  municipalities  In  this  state. 


(213  III.  4gS) 

JESPBRSBN  v.  MECH  et  al.« 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

HOMESTEADS  —  OOnVETANCIi—VAI.'DE  —  PAKTI- 
TION— HU8BAHD  AND  WIFB— WIDOW'S  AWARD 
— LACHES— BIGHTS  OF  CBKDITOBB  OF  WIDOW— 
FABTIE8. 

1.  Under  Homestead  Exemption  Act,  i  4 
(Hurd's  Rev.  St.  1903,  p.  944,  c  52),  providing 
that  a  conveyance  of  the  homestead,  not  joined 
in  by  the  wife,  shall  convey  the  homestead  only 
to  the  extent  that  its  value  exceeds  $1,000,  a 
deed  by  the  husband  alone  conveys  no  definite 
fraction  of  the  homestead,  bnt  only  so  mudi 
as  exceeds  $1,(X)0  in  value,  and  hence,  on  aban- 
donment of  the  homestead  by  the  widow  and 
children  some  time  after  the  husband's  death, 
the  heirs,  on  suit  for  partition,  ore  entitled  to 
such  proportion  of  the  premises  as  $1,000  bears 
to  the  value  of  the  premises  at  the  time  of  par- 
tition, and  not  to  snch  proportion  as  $1,000 
bore  to  the  whole  value  at  the  time  of  the  con- 
veyance. 

2.  A  widow,  who  makes  no  effort  to  admin- 
ister on  her  husband's  estate  for  10  years  after 
his  death,  is  barred  by  laches  from  administer- 
ing on  the  estate  solely  to  have  her  widow's 
award  set  oS  and  the  homestead  sold  for  its 
payment 

3.  Where  a  widow  is  barred  by  laches  from 
administering  on  her  husband's  estate  to  pro- 

•Rahaarlnt  dented  Febmary  8,  IMS. 
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cnre  tlie  setting  off  of  her  award,  her  creditors 
cannot  procure  administration  for  this  parpoee, 
in  order  that  the  award  may  be  subjected  to 
their  claims. 

4.  The  incompetency  of  testimony  as  against 
infant  parties  cannot  be  waived  by  their  counsel. 

5.  Under  the  express  provisions  of  Hurd's 
Rev.  St  1903,  c.  106,  §  40,  solicitors'  fees  may 
be  allowed  to  the  counsel  of  complainants  in 
partition  when  the  interests  of  the  parties  are 
correctly  set  out  in  the  bill,  and  no  substantial 
defense  is  interposed. 

6.  A  defendant  to  a  bill  for  partition,  who 
became  an  administrator  after  the  suit  was 
commenced,  and  made  no  application  to  be  made 
a  party  as  administrator,  cannot  complain  be- 
cause this  was  not  done. 

Appeal  from  Ciicult  Conrt,  Oook  Ckranty; 
R.  S.  TutbiU,  Jndge. 

Action  by  John  Mech  and  others  against 
William  Je8per8en,a8  executor  of  Frlederlcka 
Hellmlg,  deceased.  From  a  decree  for  com- 
plalnants,  defendant  appeals.    Affirmed. 

On  Atigust  5,  1903,  appellees,  as  children 
and  heirs  of  Johann  Mech,  filed  their  bill  In 
the  circuit  court  of  Cook  county  to  partition 
certain  real  estate  In  the  city  of  Chicago, 
known  as  No.  901  Wolfram  street  The  facts 
npon  which  the  bill  is  based  are  snhstan- 
tially  as  follows:  Johann  Mech  was  the 
owner  of  the  real  estate  sought  to  be  parti- 
tioned, on  which  he  resided,  with  his  family, 
fls  a  homestead,  and  on  March  20,  1893,  he 
executed  a  qnltclaim  deed  to  the  same  to 
his  wife,  Marie  Mech;  but  that  deed  was 
not  signed  by  the  wife.  At  the  time  of  the 
conveyance  the  premises  are  now  estimated 
to  have  been  of  the  valne  of  about  |3,500. 
Johann  Mech  and  his  family  continued  to 
reside  upon  the  premises  until  April  29th  of 
the  same  year,  when  he  died  Intestate,  leav- 
ing surviving  him  his  widow,  Marie,  and 
Arthur,  John,  Charles,  and  Mary  Mech  and 
Smma  Brlschke,  his  children,  and  only  heirs 
at  law,  all  being  then  minors.  The  widow 
and  children  continued  to  reside  upon  the 
lot  until  some  time  during  the  year  1902 
(about  10  months  before  the  filing  of  the 
bill),  when  they  abandoned  the  homestead 
permanently.  On  July  22,  1893,  Arthur 
Mech,  one  of  the  children,  died  testate,  leav- 
ing as  his  only  heirs  at  law  his  said  mother 
and  brothers  and  sisters.  In  April,  1895,  the 
widow  was  married  to  Herman  Strelow,  but 
she  continued  to  reside  In  said  homestead, 
and  on  December  19,  1895,  she  and  her  said 
husband  conveyed  all  her  interest  In  the 
property  by  a  trust  deed  to  Henry  P.  Kransz, 
as  trustee,  to  secure  an  Indebtedness  of  $1,- 
000.  On  May  1,  1902,  one  Frlederlcka  Hell- 
mlg, who  was  the  owner  of  the  Indebtedness 
so  secured,  died,  leaving  a  will.  In  which  she 
appointed  the  appellant  herein  as  her  execu- 
tor. On  June  15,  1903,  prior  to  the  bringing 
of  this  suit,  he  and  the  trustee,  Kransz,  filed 
a  bill  In  the  superior  court  of  Oook  county 
to  foreclose  said  trust  deed. 

The  bill  for  partition,  in  addition  to  the 
above-stated  facts,  alleged  that  Bmma 
Brlschke,  John  Mech,  Charles  Mech,  and 
Mary  Mech  were  each  entitled  to  an  undi- 
vided seven-thirtieths  Interest  In  fee  in  said 


estate  of  homestead  of  the  yalue  of  $1,000; 
that  Marie  Strelow  was  entitled  to  the  undi- 
vided two-thirtieths  interest  in  said  estate 
of  homestead,  and,  in  addition  thereto,  was 
entitled  to  the  full  excess  in  value  of  said 
premises  over  and  above  the  sum  of  $1,000, 
and  she  was  also  entitled  to  dower  in  the 
interests  of  Emma,  John,  Charles,  and  Maiy; 
that  the  trust  deed  was  a  lien  on  the  entire 
Interest  of  Marie  Strelow  and  Herman  Stre- 
low, except  the  dower  Interest  of  said  Marie, 
and  the  bill  prayed  for  the  assignment  of 
dower  and  the  making  of  partition. 

Appellant,  as  executor  of  the  last  will  and 
testament  of  Frlederlcka  Hellmlg,  filed  his 
answer,  In  which  he  admitted  the  allegations 
as  to  the  ownership  of  -the  $1,600  note  and 
trust  deed,  and  alleged  that  at  the  date  of 
the  death  of  said  Johann  Mech  said  premises 
were  worth  $3,500,  but  had  now  depreciated 
In  value,  and  are  not  worth  more  than  $1,- 
500;  alleged  that  on  August  10,  1903,  Henry 
P.  Kransz  was  duly  appointed  administra- 
tor of  the  estate  of  Johann  Mech,  deceased; 
that  on  April  24,  1903,  a  widow's  award  for 
the  sum  of  $955  was  duly  allowed  by  the  pro- 
bate court  of  Cook  county  against  the  estate 
of  Johann  Mech,  deceased,  and  In  favor  of 
his  widow,  Marie;  that  on  the  25th  day  of 
August,  1903,  the  said  Marie  duly  filed  In 
the  probate  court  her  widow's  election,  elect- 
ing to  take  the  whole  of  said  widow's  award 
in  money;  that  on  August  27, 1903,  appellant 
recovered  a  Judgment  by  confession  for  $1,- 
^9.30  against  the  said  Marie  and  Herman 
Strelow,  and  that  on  September  2,  1903,  he 
filed  in  the  superior  court  of  Cook  county  a 
creditors'  bill  based  on  the  aforesaid  judg- 
ment, and  on  the  same  day  caused  service 
of  process  in  said  last-mentioned  proceeding 
to  be  had  upon  H.  P.  Kransz,  as  administra- 
tor of  the  estate  of  Johann  Mech;  that  on 
September  4,  1903,  Marie  Strelow  filed  In  the 
probate  court  of  Oook  county  a  release  and 
waiver  of  her  widow's  award  against  the  es- 
tate of  said  Johann  Mech;  that  there  was 
no  consideration  for  said  release,  and  that 
the  same  was  executed  with  the  sole  design 
to  defraud  appellant;  denied  that  the  said 
Marie  Strelow  and  Mary,  Charles,  John,  and 
Bmma  Mech  were  seised  of  any  part  of  the 
estate  of  homestead  In  said  premises,  and 
also  that  Henry  P.  Kransz  was  a  necessary 
party  to  said  partition  proceedings.  Upon 
Issue  being  joined,  the  case  was  referred  to 
a  master,  and  upon  hearing  he  made  his  re- 
port finding  the  facts  substantially  as  alleged 
in  the  bill.  Objections  to  his  report  being 
overruled,  they  were  renewed  by  way  of  ex- 
ceptions and  overruled  by  the  court  Upon 
a  hearing  a  decree  of  partition  was  rendered 
as  prayed.  To  reverse  that  decree  this  ap- 
peal is  prosecuted. 

Ives,  Mason  &  Wyman,  for  appellant  0. 
H.  Slppel,  for  appellees. 

WILKIN,  J.  (after  stating  the  facts).  Tho 
first  ground  of  reversal  Insisted   upon  bj 
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ootmBel  for  appeDant  to  tliat  tbe  conrt  erred 
In  refusing  to  estimate  the  value  of  tbe 
homestead  and  the  Interest  of  Marie  Strelow 
conveyed  by  said  trust  deed  upon  the  value 
of  the  premises  at  tbe  time  of  the  execution 
of  tbe  quitclaim  deed  by  Johann  Mecb  to  bis 
then  wife.  They  state  their  proposition  on 
ttals  point  as  rollows:  "When  Mecb  died 
seised  of  tbe  fee  to  the  extent  of  |1,000, 
which  had  not  passed  by  reason  of  the  de- 
fective deed  made  by  him,  that  fee  was  in- 
cumbered by  Ills  homestead  estate.  But  tbe 
homestead  estate  has  been  abandoned  and 
become  extinguished,  so  that  it  is  no  longer 
In  existence.  Tbe  question  as  to  the  pro- 
portionate shares  of  the  fee  owned  by  the 
several  parties  interested  thereiq  at  tbe  pres- 
ent time  must  be  determined  by  ascertaining 
tbe  total  value  of  tbe  fee  at  the  time  of  the 
conveyance  by  Mecb  in  1893.  As  an  interest 
in  tbe  fee  to  the  extent  of  fl.QioO  remained 
in  him,  if  the  property  was  then  worth  $8,- 
600,  he  was  the  owner  of  i«/ib  and  Mrs. 
Mech  (now  Strelow)  of  tbe  remainder,  or 
sK/ss-  Snob  would  continue  to  be  tbeir  re- 
spective proportionate  interests,  no  matter 
whether  the  property  subsequently  increased 
or  diminished  in  value.  The  decree  appeal- 
ed from,  by  confusing  tbe  homestead  with 
tbe  fee,  has  maintained  an  arbitrary  value 
of  $1,000  on  the  fee  left  by  Mech,  regardless 
of  the  depreciation  in  the  value  of  tbe  prop- 
erty sbioe,  leaving  tbe  surplus  above  |1,000, 
or  *V«»  of  tbe  whole  property,  to  bear  the 
whole  burden  of  depreciation  in  value  to 
$1,500."  We  are  of  the  opinion  that  the  posi- 
tion is  wholly  untenable.  It  is  not  correct 
to  say  that  tbe  $1,000  fee  was  incumbered 
by  a  homestead  estate.  Tbe  homestead  It- 
self was  an  estate  in  the  premises  "to  tbe 
extent  in  value  of  $1,000."  That  is,  the  lot 
and  buildings  thereon  owned  by  Johann 
Mech  and  occupied  by  him  as  a  householder 
having  a  family,  as  his  reeldence,  exceeding 
in  value  $1,000,  be  was  entitled  to  so  much 
of  said  lot  and  buildings  as  would  amount 
in  value  to  $1,000.  The  part  of  the  lot  of 
land  exempted  as  a  homestead  might  be 
much  or  little,  but  such  part,  by  tbe  ten&s 
of  the  statute,  must  have  been  to  the  extent 
In  value  of  $1,000.  That  exemption  contin- 
ued after  tbe  death  of  Johann  Mecb  for  tbe 
benefit  of  his  wife  and  children  so  long  as 
they  continued  to  occupy  tbe  same,  or  until 
the  youngest  child  should  become  21  years 
of  age.  That  homestead  right  could  only  be 
released  in  tbe  mode  provided  for  in  section 
4  of  the  homestead  exemption  act  (Hurd's 
Bev.  St.  IWS,  p.  M4,  c.  62),  and  whenever 
the  premises,  including  tbe  homestead,  are 
sold  or  attempted  to  be  conveyed  without 
complying  with  that  section,  or  whenever 
said  premises  are  sold  upon  execotion,  tbe 
person  having  the  homestead  is  entitled  to 
an  estate  to  be  set  off  or  allotted  to  him  to 
tbe  extent  in  value  of  $1,000,  if  the  premises 
exceed  in  value  that  amount 
An  attempt  by  the  husband  to  convey  tbe 


homestead  without  hiB  wife  Joining  In  the 
execution  of  tbe  deed.  If  the  premises  ex- 
ceed in  value  $1,000,  as  we  have  frequently 
held,  conveys  only  tbe  excess  over  and  above 
tbe  homestead  of  $1,000  in  value.  Tlie  title 
to  tbe  homestead  to  tbe  extent  in  value  of 
$1,000  in  fee  remains  in, him,  and  upon  his 
death,  and  the  abandonment  of  the  same  by 
tbe  widow  and  cliildren,  descends  to  his 
heirs  at  law,  and  may  be  partitioned  by  them 
as  in  cases  of  any  other  inherited  estate. 
The  deed  puri>orting  to  convey  tbe  premises 
being  ineffectual  except  as  to  tbe  excess  does 
not  convey  any  definite  or  ascertained 
amount  or  quantity  of  tbe  pi^emises,  bnt  sim- 
ply BO  much,  if  any,  as  exceeds  in  value  the 
sum  of  $1,000,  and  that  excess  can  only  be 
ascertained  when  an  attempt  is  made  to  set 
off  or  allot  the  homestead  estate.  Thie  ques- 
tion was  presented  in  tbe  case  of  Anderson 
V.  Smith,  159  III.  93,  42  N.  m  306.  There, 
by  the  assignment  of  cross-errors,  the  appel- 
lees soQgfat  to  question  tbe  correctness  of 
the  decision  of  the  circuit  court  "in  fixing 
the  quantity  of  land  which  they  were  enti- 
tled to  (L  e.,  tbe  homestead),  by  the  value 
then,  instead  of  when  the  father  died,"  but 
we  held  that  the  commissioners  were  prop- 
erly directed  to  set  off  tbe  homestead  on 
an  estimate  Qf  tbe  present  value.  This  rule 
can  work  no  hardship  to  either  party.  When 
Johann  Mech  made  bis  deed  to  bis  wife,  she, 
or  those  claiming  under  her,  Iiad  tbe  right 
to  have  tfie  liomestead  then  set  off  to  her, 
and,  of  course,  the  value  of  the  respective 
parties  would  then  have  been  determined  by 
the  value  of  tbe  whole  premises.  Hotcliklss 
T.  Brooks,  08  lU.  886;  Gutier  v.  Cutier,  188 
HI.  286,  68  N.  B.  982.  On  the  other  band, 
the  householder,  or  those  claiming  under 
him,  oonld  have  maintained  a  suit  for  parti- 
tion at  any  time  after  tbe  execution  of  that 
deed.  Anderson  v.  Smith,  supra;  Gray  v. 
Bcbofleld.  176  111.  86,  61  N.  B.  684.  Both  par- 
ties, however,  having  been  contented  to  bold 
those  interests  in  common,  they  conld  only 
be  determined  in  value  by  the  value  of  the 
whole  premises  at  tbe  time  the  partition  was 
Bougbt  A  moment's  reflection  will,  we, 
think,  show  the  impracticability  of  any  oth- 
er rule.  To  sustain  tbe  contention  of  appel- 
lant it  would  be  necessary  to  hold  in  every 
case  that  the  value  of  the  premises  at  the 
date  of  the  donveyance  was  tbe  basis  upon 
which  tbe  division  should  be  made.  In  this 
case,  on  the  estimated  value  by  appellant's 
counsel,  the  widow  would  get  >*/tB  and  tlie 
heirs  lo/sB-  No  matter  whether  the  value 
of  tbe  property  increased  or  diminished,  un- 
der that  contention  tbe  relative  shares  of  the 
respective  parties  would  remain  absolutely 
fixed.  If  they  ibcreased  in  value,  the  estate 
of  the  heirs,  when  set  off,  would  amount. 
In  value,  to  more  than  $1,000,  whereas  tbe 
statute  is  that  they  shall  have  a  "homestead 
to  the  extent  in  value  of  $1,000."  If,  on  the 
other  Iiand,  as  is  claimed  in  this  case,  tbe 
property  has  decreased  in  value,  their  home- 
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stead  estate  would  be  leas  than  fbat  amount 
in  yalne.  The  law  la  well  settled  that, 
where  the  premises  do  not  exceed  in  value 
the  snm  of  $1,000,  a  deed  to  the  homestead, 
not  signed  by  the  wife,  is  a  nullity,  and  no 
title  passes  to  the  grantee;  but  where  they 
do  exceed  in  yalue  that  amount,  the  effect 
of  the  deed  is  to  convey  the  excess  over  |l,- 
000,  and  no  more.  Anderson  v.  Smith,  su- 
pra; Despain  v.  Wagner,  163  111.  598,  45  N. 
E2.  129;  Kltterlin  t.  Milwaukee  Mechanics' 
Ins.  Co.,  134  111.  647,  25  N.  K.  772,  10  h.  H. 
A.  220;  Barrows  ▼..Barrows,  138  HI.  649, 
2S  N.  B.  983.  That  excess  is  only  so  much 
as  remains  after  setting  off  the  homestead 
estate.  The  court  below  determined  the  in- 
terests of  the  parties  on  this  theory,  in  dolns 
which  there  was  no  error. 

It  is  next  Insisted  that  the  decree  of  the 
court  below  Is  erroneous  for  the  followini; 
reason:  "The  allowance  of  the  widow's 
award  in  favor  of  Marie  Strelow  against  the 
estate  of  Mech,  her  fonnet  husband,  consti- 
tuted a  lien  in,  her  favor  npon  the  interest  in 
said  real  estate  left  by  Hech.  Appellant;  by 
obtaining  Judgment,  filing  a  creditors*  biU 
thereon,  and  serving  the  administrator  of 
Mech's  eistate,  equitably  garnished  said  claim 
of  said  Marie  Strelow,  and  the  court  should 
have  so  found."  This  position,  we  think,  Is 
wholly  untenable.  To  recall  the  facts  bear- 
ing upon  the  question:  The  quitclaim  deed 
was  executed  March  20,  1893.  The  husband 
aied  April  29th  following.  This  bill  for  par- 
tition was  filed  August  6,  1903 — more  than 
10  years  after  the  execution  of  the  deed  and 
the  death  of  the  householder — during  all  of 
which  time  no  steps  were  taken  to  adminis- 
ter upon  the  estate  of  Johann  Mech.  After 
the  bill  was  filed,  on  August  10,  1903,  Henry 
P.  Kransz  was,  on  his  own  motion,  appointed 
administrator  of  that  estate,  and  on  April  24 
1903,  he  procured  a  widow's  award  to  be  al- 
lowed to  Marie  Strelow,  and  her  election  to 
take  the  same  in  money,  but  shortly  thereaft- 
er she  filed  a  release  and  waiver  of  her 
award,  which  the  court,  on  her  showing  that 
her  election  had  been  obtained  by  misrepre- 
sentations and  fraud,  allowed.  The  adminis- 
trator appealed  from  that  order,  and  the  ap- 
peal Is  still  pending.  Manifestly,  the  court 
below  could  not  have  found  that  the  widow's 
award  became  a  lien  upon  the  homestead 
estate  under  this  state  of  facts.  There  has 
been  no  allowance  of  the  widow's  award'. 
The  question  of  its  allowance  is  still  pending 
and  undetermined  in  the  circuit  court  But 
the  real  contention  of  appellant  seems  to  be 
that  the  decree  of  partition  should  have  beeq 
iwstponed  until  his  creditors'  bill  could  be 
disposed  of.  It  must  be  admitted  that  the 
administration  upon  the  estate  of  Johann 
Mech  was  not  for  the  purpose  of  settling 
his  estate  or  obtaining  the  widow's  allow- 
ance for  her  benefit,  but  to  reach  the  home- 
stead estate  which  had  descended  to  the 
heirs,  for  the  payment  of  the  debt  due  fTOm 
the  widow  and  her  husband.    If  the  widow 


herself  had  attempted  to  administer  upon  her 
husband's  estate  more  than  10  years  after  his 
death,  without  any  explanation  for  the  de- 
lay, and.  for  the  sole  purpose  of  having  her 
award  set  off  and  the  homestead  sold  for  Its 
payment,  she  would  clearly  have  been  barred 
by  her  laches.  E^ven  if  she  had  taken  out 
letters  of  administration  promptly  upon  Ms 
death,  and  made  no  effort  to  hsve  her  wid- 
ow's allowance  set  off  until  the  lapse  of  more 
than  seven  years,  she  would,  under  the  re- 
peated decisions  of  this  court,  by  analogy  of 
the  lien  of  Judgments  and  the  limitations  for 
entry  upon  ^nd  recovery  of  lands,  have  been 
barred.  Certainly  she,  having  the  first  right 
to  .administer  ujion  her  husband's  estate^ 
could  not  avoid  the  effect  of  those  decisions 
by  her  unexplained  delay  In  administering 
upon  the  estate  for  more  than  seven  years. 
Furlong  v.  Blley,  103  111.  628.  If  the  widow 
could  not,  under  the  facta  of  this  case,  ob- 
tain the  allowance  ,of  her  wldqw's  award, 
manifestly  her  creditors  cannot  do  so.  The 
widow's  award,  under  the  statute.  Is  for  her 
benefit  and  that  of  her  family;  and,  while 
it  may  be  reached  by  her  creditors  after  it 
has  been  allowed,  we  know  of  no  reason  or 
authority  for  holding  that  she  can  be  com- 
pelled to  assert  her  claim  thereto  for  the  ben- 
efit of  her  creditors,  and  it  Is  equally  clear 
thftt  her  creditors  cannot  assert  it  for  her. 

In  addition  to  what  we  have  said,  the  proof 
offered  before  the  master  of  the  alleged  pro- 
ceedings in  the  probate  court,  etc.,  by  the 
{Administrator,  is  Incompetent,  and  altogeth- 
er unsatisfactory.  It  consisted  of  mere  hear- 
say evidence,  and,  while  some  contention  is 
made  that  counsel  for  the  heirs  waive  the  in- 
competency of  that  testimony,  such  conten- 
tion certainly  cannot  be  made  against  the 
Infant  defendants. 

Further  objection  Is  made  by  appellant  to 
the  allowance  of  a  solicitor's  fee  to  appellees' 
counsel.  The  decree  rendered  by  the  circuit 
co'urt  was  in  substantial  conformity  to  the 
allegations  of  appellees'  bill.  The  Interests 
of  the  parties  were  correctly  set  up  in  the 
bill,  and  were  so  found  by  the  decree.  No 
substantial  defense  was  interposed  by  ap- 
pellant; therefore  there  was  no  error  in  al- 
lowing a  solicitor's  fee  to  the  appellees'  so- 
licitor. Hurd's  Eev.  St  1903,  p.  1368,  c.  106, 
{40. 

It  Is  also  inristed  that  Henry  P.  Kransii,  as 
administrator  of  the  estate  of  Mech,  was  a 
necessary  party  to  this  partition  proceeding. 
Kransz  is  made  a  party  as  trustee  under  the 
trust  deed,  and  at  the  time  the  bill  for  par- 
tition was  filed  he  was  not  administrator  of 
the  estate  of  Mech.  There  Is  nothing  In  the 
record  to  show  that  any  aiH>Ucatlon  was 
made  to  the  dronit  court  to  make  him  a  party 
after  his  appointment  as  administrator.  He 
became  administrator  pending  the  suit,  and, 
as  he  was  a  party  defendant  in  another  ca- 
pacity, he  has  bo  grounds  for  complaint  The 
decree  of  the  drcnlt  court  will  be  affirmed. 
'  Decree  affirmed. 


CHICAGO  &  E.  I.  R.  CO.  v.  PEOPLE  ex  rel. 
McCOBD,  County  Collector.* 

(Sapreme  Court  of  Illinois.     Dec  22,  1904.) 
Appeal  from  Vermilion  County  Court;   8. 
Murray  Clark,  Judge. 

Appllcatlou  by  the  people,,  on  the  relation 
of  O.  L.  McCord,  county  colliector,  for  judg- 
ment against  the  property  of  the  Chicago  & 
Eastern  Illinois  Railroad  Company  for  de- 
Unquent  taxes.  From  the  judgment  render- 
ed, defendant  appeals.    Reversed. 

H.  M.  Steely  (W.  H.  Lyford  and  B.  H. 
Seueff,  of  counsel),  for  appellant  J.  W. 
Keeslar,  State's  Atty.  (W.  T.  Gunn  and  Swal- 
low &  Swallow,  of  counsel),  for  appellee. 

PER  CURIAM.  All  of  the  qnestions  In- 
volved In  this  case  are  fully  considered  tn  the 
case  of  Chicago,  Burlington  &  Quincy  Rail- 
road Co.  V.  People  (lU.)  72  N.  B.  1105.  and  In 
accordance  with  the  views  therein  express- 
ed the  judgment  of  the  county  court  la  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


(213  111.  486) 

LOHMEYBR  et  al.  v.  DURBIN.* 
(Supreme  Court  of  Illinois.    Dec.  22,  1904.) 

DOWEB  —  RATinffi    OF    ESTATE  — BIOHT    TO    KR- 
rOBCE— LACHES — JUDGMENTS— RES   JU- 
DICATA— EFFECT    ON    BTBANQEBS. 

1.  A  wife  has  no  vested  estate  in  her  hus- 
band's lands,  but  a  mere  inchoate  right  or  ex- 

fiectancy,  which  she  cannot  assert  during  his 
ifetime,  so  that  during  that  time  she  is  not 
guilty  of  laches  in  failing  to  attempt  to  assert 
that  right 

2.  A  bill  to  foreclose  a  mortgage  or  lien  is  not 
solely  a  proceeding  in  rem,  but  is  for  the  en- 
forcement of  an  obligation  ex  contractu  against 
a  specific  person,  and  to  foreclose  his  equity  of 
redemption,  and  hence  the  decree  rendered  does 
not  aSect  persons  not  parties  thereto. 

3.  A  widow  is  not  estopped  to  claim  ,dower  by 
reason  of  having  filed  a  bill,  to  which  a  de- 
murrer was  sustained,  asserting  title  ss  equi- 
table owner. 

Appeal  from  Circuit  Court,  McLean  Coun- 
ty; J.  H.  Moffett,  Judge. 

Suit  by  Eaiza  A,  Durbln  against  William 
Lohmeyer  and  others.  From  a  decree  for 
complainant,  defendants  appeal.    Affirmed. 

Herrick  &  Herrick,  Kerrlck  &  Bracken,  and 
Barry  &  Morrlssey,  for  appellants.  Welty  & 
Sterling  and  Ewing,  Wight  &  Ewing,  for 
appellee. 

GARTWRIGHT,  J.  This  case  was  before 
us  on  a  former  appeal,  when  we  decided  that. 
If  the  allegations  of  appellee's  bUl  had  been 
sustained  by  the  proofs,  she  would  have  been 
entitled  to  a  decree  for  the  assignment  of 
dower;  but  the  decree  was  reversed  for  lack 
of  sufficient  proof  to  sustain  It  and  the  cause 
was  remanded  to  the  circuit  court  of  McLean 
county  for  further  proceedings  not  Incouslst- 

•Reb««rliig  denied  February  9,  190S. 


Durbin,  206  111.  374,  69  N.  E.  523.  The  cause 
having  been  reinstated  in  the  circuit  court, 
the  answer  was  amended,  and  the  canse  was 
again  referred  to  the  master  in  chancery. 
Additional  evidence  was  Introduced,  and  the 
master  reported  the  same,  with  his  conclu- 
sion that  the  appellee  was  entitled  to  a  de- 
cree in  accordance  with  the  prayer  of  her 
bill.  The  court  overruled  exceptions  to  ttie 
report,  and  entered  a  decree  finding  appellee 
entitled,  to  dower,  and  appointing  commis- 
sioners to  set  It  off  to  her. 

The  reason  for  the  reversal  of  the  first  de- 
cree was  that  proof  of  the  fact  that  William 
li.  Drybread  conveyed  the  lands  in  which 
complainant  claimed  dower  to  her  husband, 
Daniel  M.  Durbln,  was  not  Inconsistent  with 
the  allegations  of  the  Blackford  bill,  and  the 
findings  of  the  decree  thereon  that  Blackford 
sold  said  lands  to  Dnrbln  and  caused  the 
same  to  be  conveyed  to  him.  All. that  was 
proved  might  have  been  tru^  and  it  might 
also  have  been  true  that  the  premises  were 
sold  by  Blackford  to  Durbin,  and  that  Black- 
ford caused  Drybread  to  make  the  convey- 
ance. On  the  second  reference  to  the  mas- 
ter the  necessary  proof  was  supplied.  Certi- 
fied copies  of  two  patents  dated  July  1, 1854, 
from  the  United  States  to  William  L.  Dry- 
bread,  covering  the  property  In  question, 
were  Introduced  in  evidence.  Drybread  then 
testified  that  the  complainant  was  his  sister; 
that  he  entered  the  land  from  the  govern- 
ment; that  she  paid  him  for  the  land;  tliat 
be  knew  John  R.  Blackford;  that  Blackford 
bad  no  Interest  in  the  land,  and  bad  notlilng 
to  do  with  its  conveyance  to  Durbln,  and 
that  he  did  not  convey  It  for  Blackford  or 
at  his  request  He  also  testified  that  he  first 
executed  a  deed  to  the  complainant;  that 
she  and  her  husband  afterward  came  to  him. 
and  wanted  him  to  make  a  deed  to  the  hus- 
band, and  that  he  destroyed  the  first  deed, 
and  made  one  to  the  husband,  Daniel  M.  Dnr- 
bln. The  Blackford  bill  alleged  that  the  land 
upon  which  a  lien  was  claimed  was  conveyed 
to  Durbin  by  one  Thomas  Gardner,  Jr.,  who 
then  held  the  legal  title  to  the  land,  although 
Blackford  held,  the  equitable  title.  A  deed 
from  Tbouias  Gardner,  Jr.,  and  wife  to  Dan- 
iel M.  Durbin  of  120  acres  of  land  adjoining 
this  land  and  Included  in  the  Blackford  bill 
was  also  offered  In  evidence.  The  proof  es- 
tablished the  facts  that  Blackford  did  not 
sell  the  land  involved  In  this  snit  to  Daniel 
^.  Dnrbln;  that  he  did  not  cause  Drybread 
to  convey  It;  that  be  had  no  agreement  with 
Durbln  to  execute  a  purchase-money  mort- 
gage on  the  same,  as  alleged  in  his  bill;  that 
the  deed  of  Gardner  mentioned  in  said  bill 
did  not  include  this  land,  which  Blackford 
never  owned,  and  never  sold  to  Durbin;  and 
that  the  allegations  of  the  bill,  so  far  as  it 
related  to  this  land,  were  untrue.  The  proof 
was  satisfactory  that  the  land  in  which  dow- 
er Is  claimed  was  Included  In  the  bill  and 
decree  in  the  Blackford  case  through  some 


coiux  oa  Loai  quesuon  were  correct. 

The  queatioDS  of  law  in  the  case  wen 
Bldered  and  decided  oa  the  former  aj 
bnt  are  now  reargued  by  coonsel  for  t 
lasts.  They  insist  that  the  appellee  wai 
red  of  her  claim  for  dower  by  lachei 
estoppel,  and  that  she  was  condui 
bound  by  the  decree  in  the  Blackford 
While  hM  husband,  Daniel  M.  Durbin, 
living,  she  could  not  assert  her  rigl 
dower  against  him  or  any  other  person. 
had  no  vested  estate,  but  a  mere  inc 
right  or  expectancy,  which  she  couli: 
have  asserted;  and  if  she  had  died  li 
her  husband  the  right  would  have  been  i 
guished.  Kauffman  v.  Peacock,  115  III 
S  N.  E.  749;  Millet  v.  Pence,  132  111.  li 
N.  B.  1030;  Ooodklnd  v.  BarUett,  136  I 
26  N.  £.  3S7;  Kusch  t.  Kusch,  143  11! 
32  N.  R  267;  Virgin  v.  Virgin,  189  II 
B9  N.  E.  S86.  Counsel  say  that  there 
difference,  in  principle,  between  tlie  f. 
tlon  of  an  estate  by  the  curtesy  and  a 
of  dower,  and  that  the  husband  was  al  I 
to  protect  his  estate  in  the  lifetime  i 
-wife  in  the  case  of  Freeman  v.  Eartm  i 
IIL  67,  92  Am.  Dec.  193.  In  that  case  i 
tmtary  conveyance  was  set  aside  beci  i 
was  In  fraud  of  the  marital  rights  of  tti ; 
band.  The  interest  of  a  husband  in  1 1 
tate  of  his  wife  is  within  the  protect 
the  statute,  which  declares  void  all  c  i 
ances  made  to  defraud.  14  Am.  &  Eng. 
I^aw  (2d  Ed.)  252.  The  deed  was  voidi  I 
bis  election,  and  he  was  therefore  enal  I 
set  it  aside.  The  right  of  a  wife  to  se 
a  deed  under  like  circumstances,  beca  i 
fraud  of  marital  rights,  is  not  doubte 
it  does  not  follow  that  she  can  assert  a  : 
right  in  the  lifetime  of  her  husbai  : 
the  case  of  Gilbert  v.  Reynolds,  61  I  . 
the  claim  of  dower  was  based  on  the  i  1 
Invalidity  of  a  decree  of  divorce  grai  ■ 
years  before,  and  the  husband  had  n  i 
again  the  same  year  of  the  divorce,  i 
was  held  that  the  silence  and  inaction  ) 
complainant  for  15  years  after  she  ki  : 
the  decree  was  a  fraud.  She  could  ha  ; 
ceeded  to  have  had  that  decree  set  a 
any  time  after  she  knew  of  it.  Othe 
are  cited  by  counsel  where  it  was  he  I 
dower  was  barred  by  an  election  of  tl  ■■ 
ow  knowingly  and  understandlngly  : 
l>y  which  she  received- a  bequest  or  otb  i 
eflt  in  lieu  of  dower,  and  they  do  not  i 
the  claim  made.  The  complainant  v 
barred  by  laches. 

The  ground  upon  which  it  Is  Insis  i 
complainant  was  conclusively  bound 
decree  in  the  Blackford  case  is  that  1 
a  judgment  in  rem,  and  binding  u  i 
persons.  A  Judgment  or  decree  is  str  i 
rem  when  It  is  not  rendered  against  i 
dflc  person,  but  against  all  whom  it  m  i 
cem,  and  binds  third  persons.  But  e  i 
foreclose  a  mortgage  or  Hen  is  not  i 
proceeding  in  rem.  The  object  is  t  ; 
and  dispose  of  property,  but  the  pro    i 
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amount  of  which  shall  not  exceed  75  cents  on 
tiie  $100  valuation  of  property,  and  that  when 
for  several  purposes  the  amount  for  each  pur- 
pose shall  D«  stated  separately.  A  resolution 
of  the  board  recited  that  the  committee,  to 
whom  was  referred  the  tax  levy  for  the  ensuing; 
year,  and  recommended  a  levy  of  75  cents  on 
the  $100  for  county  purposes.  Held,  that  the  reso- 
lution was  sufficient  as  against  an  objection  that 
the  resolution  did  not  jdetermine  the  amount  of 
all  taxes  to  be  raised,  but  that  the  county  board 
should  fix  the  aggregate  amount  required,  and 
that  the  clerk  should  then  determine  the  rate 
per  cent.,  not  exceeding  75  cents  on  the  $100. 

2.  Such  resolution,  however,  is  fatally  defect- 
ire  for  failure  to  state  separately  the  amounts 
for  each  purpose  of  the  levy. 

3.  Under  the  Road  and  Bridge  Act  (Hurd's 
Rev.  8t  1903,  c.  121)  f  13,  giving  the  commis- 
sioners of  highways  power  to  levy  a  tax  for 
road  and  bridge  purposes  and  for  the  payment 
of  outstanding  orders,  not  to  exceed  60  cents  on 
each  $100,  and  section  14,  providing  that,  if  in 
the  opinioii  of  the  commissioners  a  greater '  levy 
is  needed  from  some  contingency,  an  additional 
levy  may  be  made,  not  exceeding  40  cents  on  tbe 
$100  of  the  taxable  property,  a  levy  exceeding 
wO  cents  cannot  be  made,  in  the  absence  of  a  cer- 
tificate of  a  contingency  Justifying  the  levy. 

Appeal  from  Douglas  County  Conrt;  W. 
W.  Reeve,  Judge. 

Application  by  the  people,  on  the  relation 
ot  O.  L.  Parker,  county  collector,  for  a  Judtr- 
ment  and  order  of  sale  of  the  property  of 
tbe  Cincinnati,  Indianapolis  &  Western  Rail- 
way Company.  From  a  judgment  for  tbe 
railroad,  applicant  appeals.    Affirmed. 

H.  J.  Hamlin,  Atty.  Gen.,  John  H.  Chad- 
wick,  State's  Atty.,  Edward  C.  Craig,  and 
Roy  P.  Hall,  for  appellant  George  W.  Fish- 
er, for  appellee. 


WILKIN,  J.    Appellant  made  application 
to  the  county  court  of  Douglas  county  for 

a  Judgment  and  order  of  sale  for  delinquent 
taxes  for  the  year  1903,  to  which  appellee 
filed  objections:  First,  that  the  county 
board  had  not  determined  the  amount  of 
taxes  to  be  raised  for  county  purposes,  and 
the  amount  of  the  county  tax  required  for 
each  of  the  several  purposes,  or  stated  the 
amount  required  for  each  purpose  separate- 
ly, and  also  to  the  road  and  bridge  tax  for 
tbe  town  of  MurdoclJ,  in  said  county;  that 
tbe  commissioners  of  highways  did  not  levy 
or  o'btain  the  consent  of  the  board  of  town 
auditors  to  levy  any  sum  in  addition  to  the 
rate  of  (iO  cents  for  the  contingency  pro- 
vided by  section  14  of  chapter  121  of  our 
Statutes,  and  no  such  contingency  then  ex- 
isted. Second,  that  the  tioard  of  auditors 
bad  no  authority  to  consent  to  the  levy,  or 
tbe  commissioners  to  levy,  an  additional  40 
cents  to  pay  orders  heretofore  issued  or  for 
road  and  bridge  purposes.  The  court  belovir 
sustained  these  objections,  and  denied  Judg- 
ment for  appellee's  delinquent  county  tax 
and  40  cents  on  the  $100  of  the  taxable  prop- 
erty of  the  town  of  the  road  and  bridge  tax 
ot  said  Murdock  township. 


tne  county  tax  was  levied  is  as  rouows: 
"Tour  committee,  to  whom  was  referred  the 
tax  levy  for  tbe  ensuing  year,  would  beg 
leaye  to  submit  tbe  following  report:  That 
We  bare  examined  tbe  financial  condition  of 
tbe  county,  and  recommend  that  seventy-five 
cents  on  tbe  $100  be  extended  by  the  county 
clerk  for  coimty  purposes.'  The  said  resolu- 
tion was  unanimously,  adopted  by  tbe  board." 

Section  121  of  tbe  revenue  law  (Herd's 
Rev.  St  1903,  p.  1529)  Is  as  follows:  "Tbe 
county  board  of  tbe  respectlTe  counties  shall, 
annually,  at  the  September  session,  determine 
the  amounts  of  all  taxes  to  be  raised  for 
couqty  purposes,  tbe  aggregate  amount  of 
which  shall  not  exceed  tbe  rate  of  seventy- 
five  cents  on  tbe  $100  valuation  of  pr(^)erty, 
except  for  payment  of  Indebtedness  existing 
at  the  adoption  of  tbe  present  state  Constltn- 
tlon.  *  *  *  When  for  several  purposes 
tbe  amoimt  for  eacb  purpose  shall  be  stated 
separately." 

Tbe  first  objection  to  the  county  tax  is 
that  the  resolution  of  tbe  board  did  not  de- 
termine tbe  amount  of  all  taxes  to  be  raised 
for  county  purposes,  and  the  argument  Is 
that  fixing  the  rate  per  cent  on  tbe  $100  of 
all  the  taxable  property  in  tbe  coanty  does 
not  amount  to  a  determination  of  tbe  ag- 
gregate amount  required;  that  is,  that  the 
county  board  should  fix  the  aggregate  amount 
as  required,  and  tbe  clerk  is  then  to  deter- 
mine tbe  rate  per  cent.,  not  exceeding  75 
cents  on  tbe  $100  valuation  of  property. 
This  is  Uoubtless  tbe  plain  reading  of  the 
statute;  but  the  effect  of  tbe  resolution  Is  to 
indirectly  fix  tbe  amount  and,  on  tbe  prin- 
ciple that  that  is  certain  which  may  be  made 
so,  we  are  of  tbe  opinion  that  the  objection, 
standing  alone,  was  not  good.  On  principle, 
Chicago  &  Alton  Railroad  Co.  v.  People,  155 
111.  276,  40  N.  E.  602;  and  Same  v.  Same, 
205  111.  625,  60  N.  E.  72,  are  in  point 

The  further  objection,  however,  to  this  tax 
is,  that  the  resolution  of  the  county  board 
did  not  comply  witb  that  requirement  of 
section  121,  supra,  which  makes  it  the  duty 
of  the  board,  when  the  tax  is  for  several 
purposes,  to  state  separately  the  amounts  for 
each  purpose.  We  have  just  had  occasion  to 
consider  this  objection  in  Chicago,  Burling- 
ton &  Qulncy  Railroad  Oo.  v.  Pfeople  (111.)  72 
N.  E.  1105,  and  reached  the  conclusion  that 
the  objection  is  fatal  to  the  county  tax.  For 
the  reason  there  stated,  we  think  the  county 
court  properly  sustained  appellee's  second  ob- 
jection to  the  county  tax  herein  given. 

The  road  and  bridge  tax  objected  to  was 
levied  under  the  following  certificate:  "We, 
the  commissioners  of  highways  of  Murdock 
township,  hereby  certify  that  we  require  for 
road  and  bridge  purposes,  and  for  tbe  pay- 
ment of  outstanding  orders  drawn  on  tbe 
township  treasury  for  the  year  for  which 
the  tax  should  be  levied.  September  1,  1903. 
the  rate  of  sixty  cents  on  each  $100,  and  we 
also  require  tbe  rate  of  forty  cents  on  eacb 


$100  ralnatlon  for  roafl  and  bridge  ptuposes, 
and  paying  outstanding  orders  heretofore 
drawn  on  the  treasurer  of  said  board  of  high- 
way commissioners."  In  pursuance  of  this 
certificate,  a  tax  of  100  cents  on  the  $100  was 
levied  for  road  and  bridge  purposes,  and  the 
appellee  objected  to  the  whole  of  the  tax, 
but  the  court  overrnled  the  objection  to  80 
cents  ou  the  $100,  and  sustained  it  as  to  the 
40  cents.  In  tiie  argument  considerable  space 
Is  devoted  to  a  discussion  of  the  question 
whether,  upon  the  facts,  the  township  was 
tinder  the  labor  or  money  system,  bat  In 
onr  view  of  the  case  that  question  Is  unim- 
portant 

It  will  be  seen  that  the  second  objection 
to  this  tax  which  was  sustained  by  the  court 
Is  that  the  board  of  auditors  had  no  authority 
to  consent  to  the  levy,  or  the  commissioners 
to  levy,  an  additional  40  cents  tO  pay  orders 
heretofore  issued,  or  for  road  and  bridge  pur- 
poses. Section  13  of  the  road  and  bridge 
act  (Kurd's  Bev.  St.  1903,  c.  121)  gives  the 
commissioners  the  power  to  levy  a  tax  "for 
road  and  bridge  purposes  and  for  the  pay- 
ment of  any  outstanding  orders  drawn  by 
them  on  their  treasurer,'  which  levy  shall  not 
exceed  sixty  cents  on  each  $100."  The  fol- 
lowing section  provides  that  "If,  in  the  opin- 
ion of  the  commissioners,  a  greater  levy  is 
needed  In  view  of  some  contingency,  they 
may  certify  the  same  to  the  board  of  town 
auditors  and  the  assessor,  a  majority  of 
-whom  shall  be  a  quorum,  and  with  the  con- 
sent of  a  majority  of  this  entire  board  given 
In  writing,  an  additional  levy  mny  be  made 
of  any  sum  not  exceeding  forty  cents  on  the 
$100  of  the  taxable  property  of  the  town." 
This  40  cents  on  the  $100  must  be  to  meet 
some  contingency,  and  not  to  pay  the  ordi- 
nary expenses,  provided  for  in  section  13,  In- 
curred In  the  usual  inanner. 

It  Is  argued  by  counsel  for  appellant  that 
the  commissioners  are  the  judges  as  to  the 
necessity  or  contingency  which  will  justify 
the  levying  of  the  additional  40  cents,  pro- 
vided the  town  auditors  and  assessor  con- 
sent thereto  in  writing.  If  the  certificate  of 
the  commissioners  had  been  that  the  neces- 
sities or  contingencies  existing  in  the  town- 
ship required  an  additional  levy,  the  position 
would  perhaps  be  tenable.  But  that  is  not 
what  the  commissioners  have  here  certified 
to.  They  attempt  by  their'  certificate  to  levy 
one  hundred  cents  "for  road  and  bridge  pur- 
poses and  for  the  payment  of  outstanding 
orders  drawn  on  the  township  treasury,"  the 
additional  40  cents  on  each  $100  being  for 
the  same  purposes  as  the  60  cents,  and  with- 
out certifying  or  stating  that  any  contin- 
gency has  arisen  or  that  any  necessity  exists 
for  the  latter  levy.  Section  13  is  a  limita- 
tion upon  the  power  of  commissioners  to 
levy  a  rodd  and  bridge  tax  in  excess  of  60 
cents  on  each  $100  for  road  and  bridge  pur- 
poses and  for  the  payment  of  outstanding 
orders  drawn  by  them  on  their  treasurer, 
and,  if  the  position  of  the  appellant  la  sus- 
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talned,  then  that  limitation  is  entirely  abro- 
gated, whether  any  contingency  exists  or  not, 
provided  the  commissioners  can  obtain  the 
consent  of.  the  andltois  and  assessor  to  in- 
crease It  We  think  the  taxpayers  of  the 
township,  when  called  upon  to  pay  the  ad- 
ditional 40  cents  on  each  $100,  have  a  right 
to  Insist  that  the.  commissioners  shall  certify 
that  there  Is  a  contingency  justifying  the 
levy. . 

Our  conclusion  is  that  the  county  court 
properly  sustained  the  objections  to  the  road 
and  bridge  tax  of  Mnrdock  township  to  the 
extent  of  the  40  cents  on  the  $100.  We  find 
no  reversible  error  in  this  record,  and  the 
judgment  below  will  accordingly  be  affirmed. 

Judgment  afflrmed. 

(2u  lu.  am 
RICKMAN  V.  MBIDR  et  aL* 
(Supreme  Conrt  of  Illinois.    Dec.  22,  1904.) 

PABXNT  AIID  OHrCn— CONVETAWCBS  FROM  PAE- 

,     »HT  TO   CHILD— VHDDE    Hin-nBNC»— BtJBDSW 

OF  PBOOP— BVIDBNOK— BUPTICUSNOYt— WIUJ»— 

CONSTBUCTION— AJTEK-ACQtJIB5D  PBOU^EBTY— 

'  PIUEADINO— ANSWEB  AS  ADMISSION. 

1.  Where  a  deed  or  other  conveyance  has  been 

Erocored  by  ondue  inflnence,  and  is  not  ratified 
y  the  par^  making  it  after  the  undue  influence 
has  ceased  to  operate,  it  maj;  t>e  set  aside  after 
such  party's  death,  at  the  suit  of  those  succeed- 
ine  to  hb  rights. 

2.  While  there  Ib  ordinarily  no  presumption 
against  the  validity  of  a  deed  made  by  a  par- 
ent to  his  child  on  account  of  the  affection  of 
the  former  for  the  latter,  even  when  it  is  mad« 
at  the  iatter'a  solicitation,  yet  where  the  parent 
defers  and  yields  to  the  child,  and  a  fiduciary 
relation  has  been  brou^bt-  about,  in  wh<ch  the 
parent  is  dominated  by  the  child,  and  the  child 
prepares,  or  causes  to  be  prepared  and  execut- 
ed, an  instrument  conveying  to  him  the  property 
of  the  parent  as  a  gift,  or  upon  a  grossly  inade- 
quate consideration,  the  presumption  arises  that 
the  transfer  was  obtained  through  the  child's  un- 
due influence,  and  the  burden  rests  upon  him  to 
show  that  the  conveyance  was  the  result  of  full 
and  free  deliheration  on  the  part  of  the  parent. 

3.  In  a  suit  by  the  successors  in  interest  of  a 
decedent  to  set  aside  a  conveyance  upon  a  nom- 
inal consideration  made  by  her  to  her  son,  evi- 
dence hel4  insufficient  to  show  that  the  execution 
of  the  deed  by  the  decedent  was  the  result  of 
full  and  free  deliberation  on  her  part 

4.  In  a  suit  by  the  sneceswrs  In  interest  of 
a  decedent  to  set  aside  a  transfer  of  money  in 
bank  from  her  to  her  son,  evidence  held  to  show 
that,  notwithstanding  the  existence  of  a  fidu- 
ciary relation  by  the  son  towards  hw,  the  gift 
resulted  from  her  own  nncontroUed  volition. 

5.  Testatrix  devised  certain  property  to  he 
sold,  and  directed  the  proceeds  to  be  used  to 
pay  debts  and  certain  legacies,  and  any  balance 
to  be  divided  between  certain  persons.  The  spe- 
cific legacies  were  advanced  to  the  legatees  dur- 
ing testatrix's  lifetime,  and  she,  having  convey- 
ed the  property,  executed  a  codicil  reciting  that 
fact  and  revoking  the  legacies :  leaving  the  rest 
of  the  will  as  drawn.  Subsequently  she  pur- 
chased other  property,  but  it  was  not  shown 
that  the  proceeds  of  the  property  sold  went  into 
the  purchase.  Held,  that  the  property  purchas- 
ed passed  under  a  residuary  danse  of  the  will, 
and  not  under  the  clause  directing  a  disposi- 
tion of  the  proceeds  subsequently  conveyed. 

6.  Realty  may  pass  under  a  residuary  clause 
of  a  will  using  the  words  "give  and  l)equeath," 
altfaough  the  word  "devise"  is  not  used  therein. 

*Relieuing  denied  February  14,  UOt. 


part  of  the  grantee,  who  subsequently  transfer- 
red the  title  to  his  wife,  where  the  grantee,  in 
his  answer,  admitted  that  he  claimed  to  be  the 
owner  of  the  property  by  reason  of  the  convey- 
ance to  him,  and  said  nothing  about  a  transfer 
of  title  to  his  wife,  and  she  adopted  his  an- 
swer as  her  answer,  she  could  not  object  that 
the  court  was  not  warranted  in  finding  that  she 
took  title  pending  litigation. 

Appeal  from  Superior  Court,  Cook  County; 
C.  S.  Cutting,  Judge. 

Bill  by  Frances  Brick  Meier  and  others 
against  Caroline  K.  Rickman  and  others. 
From  the  decree  rendered,  the  defendant 
named  appeals.     Reversed. 

On  February  24,  1890,  Christiana  O'Connor 
was  the  owner  of  three  houses  on  Clark 
street  and  three  houses  on  Rush  street,  to- 
gether with  the  real  estate  on  which  said 
houses  were  erected.  In  the  city  of  Chicago. 
On  that  date  she  executed  a  deed  (her  hus- 
band joining  therein  with  her)  conveying  all 
of  said  property  to  John  F.  Brick,  her  son, 
In  trust  for  the  purposes  of  having  him  col- 
lect the  rents,  make  necessary  Improve- 
ments, pay  taxes  and  insurance,  and  turn 
over  to  her  the  net  rents  during  her  life. 
The  deed  further  recited  that,  upon  the  writ- 
ten request  of  the  grantor  far  that  purpose, 
the  grantee  should  convey  said  premises 
or  any  part  thereof  to  such  person  and  for 
such  sum  as  she  might  designate  In  said  re- 
quest, and  should  also  Immediately  turn  over 
to  her  the  net  proceeds  of  said  sale,  and  if 
said  premises,  or  any  part  thereof,  should 
remain  undisposed  of  at  the  time  of  her 
death,  that  he  should  make  such  disposition 
of  the  property  as  she  should  by  her  will 
direct.  On  March  29,  1890,  she  executed  a 
will,  which  recited  that  she  thereby  Intended 
to  dispose  of  all  her  property.  The  first 
clause  directed  the  sale  of  the  Rush  street 
property.  The  next  Ave  clauses  disposed  of 
the  proceeds  of  such  sale  as  follows:  The 
second  clause  of  the  will  provided  for  the 
payment  of  her  debts  and  funeral  expenses; 
the  third  gave  to  Elizabeth  Brick,  widow  of 
her  deceased  son  Frank,  if  1,000;  the  fourth 
to  Barbara  Brick,  the  widow  of  her  deceased 
son  Christian,  $1,000;  the  fifth  to  Mary 
Charbonnier,  the  daughter  of  her  first  hus- 
band, $1,000;  the  sixth  disposed  of  the  bal- 
ance of  the  proceeds  arising  from  the  sale 
of  the  Rush  street  property,  after  the  pay- 
ment of  the  above  debts  and  bequests,  as 
follows:  To  John  F.  Brick,  one-third  there- 
of; to  Joseph  Brick,  her  grandson,  one-third 
thereof;  and  to  the  four  children  of  her  de- 
ceased son  Frank,  one-third  thereof.  The 
seventh,  eighth,  and  ninth  clauses  each  dis- 
posed of  one  of  the  Clark  street  houses  to 
John  F.  Brick,  Joseph  Brick,  and  the  four 
children  of  Frank  Brick,  her  deceased  son, 
respectively;  and  John  F.  Brick  was  directed 
to  convey  the  same  to  the  respective  dev- 
isees. The  tenth  clause  disposed  of  two  pic- 
tures, and  the  eleventh  clause  gives  and  be- 
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By  the  twelfth  clause,  John  F.  Brick  and 
Frank  Spobrer  were  nominated  executors  of 
the  win,  without  bond.  On  April  6,  1891, 
Christiana  O'Connor  directed  the  sale  of  the 

Rush  street  property  by  her  trustee  for  |26,- 
643,  and  John  F.  Brick,  In  compliance  with 
that  direction,  conveyed  the  same  to  the  pur- 
chaser, and  the  proceeds  were  turned  over 
to  Mrs.  O'Connor.  On  June  8th  of  the  same 
year  she  made  a  codicil  to  her  will,  which, 
after  reciting  that  she  had  sold  the  Rush 
street  property,  and  had  given  to  Elizabeth 
Brick,  Barbara  Brick,  and  Mary  Charbonnier 
each  $1,000,  proceeded  as  follows:  "I  there- 
fore do  hereby  revoke  the  bequests  made  in 
and  by  paragraphs  numbered  third,  fourth 
and  fifth  in  my  last  will  and  testament 
•  •  *  to  the  above  named  parties,  leav- 
ing the  rest  of  my  said  last  will  as  drawn." 
On  August  24,  1899,  she  purchased  certain 
real  estate  on  Barry  avenue.  In  the  city  of 
Chicago,  which  Is  the  real  estate  involved  in 
this  suit,  and  la  referred  to  in  this  litiga- 
tion as  the  Barry  avenue  property,  paying 
therefor  $14,000,  and  afterwards,  on  July  27, 
1902,  together  with  her  husband,  delivered  a 
deed  for  the  same  to  John  F.  Brick  for  an 
expressed  consideration  of  $1.  At  the  time 
she  executed  this  deed  she  was  confined  to 
her  bed,  suffering  from  tuberculosis.  She 
was  in  constant  pain,  and  never  thereafter 
left  her  bed.  Her  death  occurred  on  Sep- 
tember 12,  1902.  She  was  then  72  years  of 
age.  John  F.  Brick  was  her  only  living  child. 
He  was  a  cripple  and  in  poor  health.  He 
resided  In  one  of  the  Clark  street  houses, 
next  to  that  occupied  by  his  mother;  and 
during  her  Illness  he  and  his  wife  (now  Caro- 
line K.  Rickman)  spent  a  large  portion  of 
their  time  at  her  home.  On  the  day  the  deed 
to  the  Bnrry  avenue  property  was  signed, 
John  F.  Brick  called  in  the  notary  who  pre- 
pared the  deed,  and  who  took  the  grantor's 
acknowledgment  thereto,  and  instructed  him 
how  to  draw  the  deed,  and  paid  him  for  his 
services.  He  was  also  present  at  the  execu- 
tion of  the  instrument,  and  took  an  active 
part  In  securing  her  signature  thereto.  Mrs. 
O'Connor  then  lived  separate  and  apart  from 
O'Connor,  her  second  husband,  and  he  came 
to  her  home  to  join  in  this  deed  at  the  re- 
quest of  the  grantee  therein.  On  July  31, 
1902,  Christiana  O'Connor  had  money  on 
deposit  witli  the  Hibernian  Banking  Asso- 
ciation and  with  the  Illinois  Trust  &  Sav- 
ings Bank,  aggregating  ?2,196.30,  and  on 
that  date  she  transferred  the  same  to  her 
son  John  F.  Brick  by  delivering  to  him 
checks  and  receipts  to  the  banks  therefcw^ 
and  he  withdrew  the  money  from  the  latter 
bank,  and  deposited  all  of  it  with  the  HJ- 
bernian  Banking  Association  to  his  own 
credit. 

Christiana  O'Connor  left,  her  surviving,  as 
her  only  heirs  at  law,  Frances  B.  Meier, 
Clara   ii.  Aubert,  Arthur  Brick,  and    Viola 


Brick,  the  children  of  Frank  Brick,  a  deceas- 
ed son,  \rho  were  complainants  below  and 
are  appellees  here,  and  John  F.  Brick,  her 
only  snrvlTing  son,  Joseph  Brick,  the  only 
child  of  Christian  Brick,  a  deceased  son,  and 
her  husband,  Patrick  J.  O'Connor,  who  were 
defendants  below.  On  November  8, 1902,  the 
will  and  codicil  above  mentioned  were  ad- 
mitted to  probate  by  the  county  court  of 
Cook  county,  and  John  F.  Brick  was  appoint- 
ed executor  thereof.  On  January  13,  1903, 
the  bill  herein  was  filed  by  the  four  children 
of  Frank  Brick,  deceased,  above  named.  In 
the  superior  court  of  Cook  county,  against 
John  F.  Brick,  Individually  and  as  trustee  of 
Christiana  O'Connor,  and  as  executor  of  the 
last  will  and  testament  of  Christiana  O'Con- 
nor, deceased,  Caroline  Brick,  wife  of  John 
F.  Brick,  Joseph  Brick,  Hibernian  Banking 
Association,  and  Fidelity  Safe  Deposit  Com- 
pany. The  bill,  after  setting  out  the  above 
tacts,  charged  that  John  F.  Brick  was  the 
trustee,  agent,  and  confidential  adviser  of 
Christiana  O'Connor  in  all  her  business  mat- 
ters, and  that  a  confidential  relation  existed 
between  them;  that  John  F.  Brick  abused 
the  confidence  reposed  in  blm,  and  by  fraud 
and  imdue  Influence  obtained  the  conveyance 
of  the  Barry  avenue  property  from  her,  and 
the  transfer  of  the  money  on  deposit  with  the 
two  banks  above  named  to  him;  and  the  bill 
prayed  that  the  deed  to  John  F.  Brick  for 
the  Barry  avenue  property  be  declared  null 
and  void,  and  that  the  title  to  that  property 
be  adjudged  in  the  complainants,  as  residu- 
ary legatees  of  the  deceased,  under  the  elev- 
enth clause  of  her  will;  also  that  the  money 
on  deposit  with  the  Hibernian  Banking  As- 
sociation be  adjudged  to  be  funds  belonging 
to  the  estate  of  said  deceased,  and  that  It  be 
perpetually  enjoined  from  paying  the  same 
or  any  part  thereof  out  upon  the  order  of 
John  F.  Brick.  The  defendants  filed  sepa- 
rate answers.  John  F.  Brick  admitted  all 
the  allegations  of  the  bill  except  those  char- 
ging fraud  and  undue  influence,  which  he 
denied.  Joseph  Brick  admitted  all  allega- 
tions except  those  claiming  that  the  property 
passed  to  the  complainants  under  the 
eleventh  clause  of  the  will,  and  he  set  up  that 
the  property  was  held  In  trust  by  John  F. 
Brick  to  be  distributed  according  to  the  pro- 
visions of  the  sixth  clause  of  the  will.  After 
the  bill  was  filed,  and  on  June  23, 1903.  John 
F.  Brick  died.  A  supplemental  bill  was  filed, 
suggesting  his  death,  and  alleging  that  Ar- 
thur Brick  had  been  appointed  administrator 
de  bonis  non  with  the  will  annexed  of  the  es- 
tate of  Christiana  O'Connor,  and  that  Caro- 
line K.  Brick  claims  to  be  the  purchaser  of 
all  right,  title,  and  interest  of  John  F.  Brick 
In  all  his  real  and  personal  property,  and  al- 
leging that  such  purchase  was  made  with  ac- 
tual notice  of  the  rights  and  claims  of  com- 
plainants, and  during  the  pendency  of  this 
litigation.  Caroline  K.  Brick  answered  the 
supplemental  bill,  admitting  that  she  pur- 
chased all  the  property  from  her  bngband. 


but  denying  that  It  was  with  actual  notice  Of 
the  rights  and  claims  of  complainants,  or 
during  the  pendency  of  the  suit  The  evl- 
dience  showed  that  $2,000  of  the  money  in  the 
Hibernian  Banking  Association  was  transfer- 
red from  the  account  of  John  F.  Brick  to  that 
of  his  wife  on  November  20,  1902,  and  that 
the  Barry  avenue  property  was  conveyed  to 
her  by  deed  dated  November  19,  1002,  ac- 
knowledged on  the  same  date,  and  recorded 
Jnly  1, 1903.  On  the  same  day  the  bill  above 
mentioned  was  filed,  Joseph  Brick  filed  a  bill 
in  the  same  court,  setting  out  the  facts  sub- 
Btantlaily  as  contained  in  the  bill  to  which 
he  was  made  a  defendant,  except  that  he 
averred  that  the  Barry  avenue  property  was 
purchased  with  funds  deriTed  from  the  sale 
of  the  Rush  street  property,  and  was  con- 
veyed to  John  F.  Brick  to  hold  in  trust  for 
disposition  imder  the  sixth  clause  of  the  will 
of  Christiana  O'Connor.  Issues  were  made 
up  on  this  bill,  and  thereafter  the  cause  in 
which  Joseph  Brick  was  complainant  was 
consolidated  with  the  one  first  hereinabove 
mentioned. 

The  consolidated  causes  were  referred  to 
the  master  to  take  the  evidence  and  report 
his  conclusions  to  the  court.  After  the  evi- 
dence had  been  heard  by  the  master,  but  be- 
fore his  report  had  been  filed  In  court,  the 
complainants  in  the  cause  first  hereinabove 
mentioned  amended  their  bill,  and  charged 
that  there  was  no  valid  delivery  of  the  deed 
to  John  F,  Brick.  The  master  found  the  al- 
legations of  the  bill  in  which  Frances  B. 
Meier  et  al.  were  complainants  to  be  true; 
also  that  the  property  and  nioney  were  ob- 
tained by  John  F.  Brick  by  undue  Influence 
amounting  to  fraud,  and  were  transferred 
and  conveyed  to  his  wife  pendente  lite,  and 
with  knowledge  on  the  part  of  the  wife  of 
the  Infirmity  of  her  grantor's  title;  and 
recommended  that  relief  be  granted  as  pray- 
ed for  In  the  bill.  The  master  found  the  bill 
filed  by  Joseph  Brick  to  be  without  equity, 
and  recommended  that  It  be  dismissed.  A 
decree  was  accordingly  entered  by  the  court 
declaring  the  deed  from  Christiana  O'Connor 
to  John  F.  Brick  null  and  void,  the  deed 
from  John  F.  Brick  to  his  wife  (now  Caroline 
K.  Rlckman)  to  have  been  taken  by  the  lat- 
ter with  knowledge  of  the  rights  and  claims 
of  the  complainants  therein,  and  during  the 
pendency  of  this  suit,  and  that  the  complain- 
ants in  the  bill  first  hereinabove  referred  to 
were  entitled  to  said  property  under  the 
eleventh  clause  of  the  will  of  Christiana 
O'Connor,  and  ordering  Caroline  K.  Rlckman 
to  convey  the  same  to  those  complainants 
within  20  days,  and  that  in  default  thereof 
the  master  execute  and  deliver  to  them  a 
deed  for  the  said  premises;  also  ordering 
the  Hibernian  Banking  Association  to  torn 
over  to  Arthur  Brick,  as  administrator  de 
bonis  non  With  the  will  annexed  of  the  estate 
of  Christiana  O'Connor,  deceased,  the  |2,000 
on  deposit  with  it  In  the  name  of  Caroline 
K.  Rlckman,  iridcb  bad  been  transferred  to 


which  was  part  of  the  money  received  by 
him  from  bis  mother.  The  decree  also  dls- 
mlBsed  the  bill  filed  by  Joseph  Brick  for  want 
of  equity. 

Caroline  K.  Blckman  appeals  from  that  de- 
cree to  this  court,  and  here  urges  that  the 
evidence  for  appellant  is  sufficient  to  rebut 
any  presumption  of  undue  influence  on  the 
part  of  John  F.  Brick  In  obtaining  the  prop- 
erty In  question;  that  that  property  was  not 
the  subject-matter  of  any  trust,  and  that, 
under  the  circumstances  shown  by  the  evi- 
dence in  the  case,  fraud  Is  not  to  be  pre- 
sumed between  parent  and  child;  also  that, 
even  though  undue  Influence  was  proven,  the 
conveyance  was  only  voidable  at  the  election 
of  Mrs.  O'Connor,  and,  she  having  failed  to 
repudiate  it  during  her  lifetime,  the  same 
cannot  now  be  set  aside  at  the  Instance  of 
the  complainants  in  the  bill.  It  is  also  con- 
tended that.  If  the  decree  la  supported  by  the 
evidence,  it  Is  nevertheless  erroneous  in  find' 
Ing  that  the  title  to  the  Barry  avenue  prop* 
erty  Is  In  the  complainants  alone;  that,  In 
any  event,  It  should  only  have  found  them 
entitled  to  one-third  of  the  property,  on  the 
theory  that,  the  deed  falling,  the  property 
passes  under  the  sixth  clause  of  the  will,  and 
not  under  the  eleventh  or  residuary  clause. 

Ernest  Saunders,  for  appellant  Niles  B. 
Olsen  and  Loescb  Bros.  &  Howell,  for  ai>- 
pellees. 

SCOTT,  J.  (aftet  stating  the  facts).  The 
gifts  made  by  the  deceased  to  John  V.  Brick 
are  attacked  principally  on  the  ground  that 
they  were  obtained  through  the  undue  Influ- 
ence of  the  donee.  Appellant  argues  that  a 
deed  or  gift  obtained  through  undue  Influence 
is  not  void,  but  voidable  at  the  election  of 
the  grantor  or  donor  alone,  and  that,  as 
Christiana  O'Connor  did  not  exercise  her  op- 
tion to  declare  the  gifts  void  in  her  lifetime, 
they  cannot  be  attacked  by  her  representa- 
tives after  her  death ;  and  reliance  is  placed 
upon  the  case  of  Burt  v.  Qulsenberry,  132  111. 
385,  24  N.  E.  622.  In  that  case  It  Is  held 
that,  though  a  deed  be  obtained  by  undue  in- 
fluence, the  party  executing  It  may  elect  to 
reaffirm  it  when  the  influence  under  which  it 
was  obtained  has  entirely  ceased,  and,  if  he 
do  so,  then  it  becomes  valid  and  binding,  pre- 
cisely as  though  it  had  been  the  result  of  the 
uncontrolled  volition  of  the  grantor  in  the 
flrst  Instance;  and  in  that  case  it  was  held 
that  the  attack  made  on  the  deeds  could  not 
avail,  for  the  reason  that  the  grantor  had 
ratlfled  them  at  a  time  when  he  was  entirely 
free  from  the  Influence  which  It  was  charged 
had  been  unduly  exercised  to  secure  their 
execution. 

The  law  is  that  where  a  deed  or  other  con- 
veyance has  been  procured  by  undiie  In- 
flnencie,  if  it  be  not  ratified  by  the  party  mak- 
ing it  after  the  undue  Influence  has  ceased  to 
operate.  It  may  be  set  aside  after  his  death 
a^  the  suit  of  those  who  succeed  to  his 


268;  Walker  v.  Smith,  29  Beav.  894;  Le 
Gendre  v.  Goodrldge,  46  N.  J.  Eq.  419,  19 
Atl.  643;  Prentice  v.  Acbom,  2  Paige,  30; 
Lins  V.  Lenhardt,  127  Mo.  271,  29  S.  W.  1025; 
Martin  v.  Bolton,  76  Ind.  296u 

Christiana  O'Connor  was  confined  to  her 
room  and  bed  from  July  1,  1902,  to  Septem- 
ber 12,  1902,  when  she  died.  During  thU 
time  she  grew  weaker,  both  physically  and 
mentally,  exc^t  that  she  would  rally  at 
times  for  a  day  or  twa  John  F.  Brick  wu 
her  only  surviving  child.  He  lived  next  door 
to  her,  and  was  without  any  occupation  ex- 
cept caring  for  her  and  assisting  her  in  her 
business;  and  during  the  period  last  men- 
tioned she  seems  to  have  relied  almost  en- 
tirely upon  him,  both  to  care  for  her  in  her 
illness  and  to  attend  to  her  affairs.  She  had 
made  him  trustee  for  her  by  a  deed  which 
conveyed  to  Iiim  in  trust  real  estate  of  great 
value,  comprising  by  far  the  greater  porticm 
of  her  property.  He  was  to  be  one  of  the 
executors  of  her  will,  without  bond.  She 
rented  a  box  in  a  safety  deposit  vault,  and 
had  given  him  the  key,  and  written  authority 
by  virtue  of  which  he  bad  access  to  that  box 
and  all  her  valuable  papers.  Including  her 
will,  at  all  times.  The  relations  between  them 
— business,  personal,  and  domestic — were  ex- 
ceedingly close  and  intimate.  He  was  her 
confidant  and  adviser.  Age  and  disease  bad 
seriously  weakened  her  physical  and  mental 
powers,  and,  while  not  mentally  disqualified 
to  transact  such  business  as  conveying  prop- 
erty, yet  the  weakness  of  her  mind  was  sndi 
as  led  her  to  rely  upon  and  foe  guided  by 
the  Judgment  of  her  son.  We  are  satisfied 
that  at  all  times  after  she  was  confined  to 
her  room  a  fiduciary  relation  existed  between 
them,  in  which  he  was  the  dominant  and  con- 
trolling factor,  and  she  the  trusting  and  de- 
pendent one.  The  scrivener  prepared  the 
deed  In  question  at  his  Instance  and  under 
his  direction,  and  be  prociured  its  execnti(» 
by  his  mother. 

A  gift  made  by  the  parent  to  the  child  on 
account  of  the  affection  of  the  former  for  the 
latter,  even  where  it  is  made  at  the  solicita- 
tion of  the  child,  is  not  the  object  of  suspi- 
cion, and  there  is  no  presumption  against  its 
validity,  unless  the  relation  between  them  is 
something  more  than  the  ordinary  relation 
of  parent  and  child.  Burt  v.  Qnlsenbory, 
supra;  Ollphant  v.  Llversidge,  142  IlL  160. 
30  N.  B.  334;  Francis  t.  Wilkinson.  147  111. 
370,  35  K.  B.  150. 

Where,  however,  the  natural  position  of 
the  parties  has  become  reversed ;  where  the 
parent  defers  to,  trusts  in,  and  yields  to  the 
child ;  where  there  exists  between  them  what 
in  law  is  termed  a  fiduciary  relation,  in 
which  the  parent  is  dominated  by  the  diild ; 
and  where  the  child  prepares,  or  causes  to 
be  prepared  and  executed,  an  Instrament  can- 
veying  to  him  property  of  the  parent  as  a 
gift,  or  upon  a  grossly  Inadequate  considera- 
tion— the  presumption  arises  that  the  trans- 


fer  was  obtained  through  hlB  nndne  inflneuce, 
and  the  burden  then  rests  npon  him  to  show 
that  the  conveyance  was  the  reenlt  of  full 
and  free  deliberation  on  the  part  of  the  par- 
ent This  is  not  peculiar  to  transactions 
where  the  parties  are  parent  and  child,  but 
Is  the  law  In  any  case  where  a  fiduciary  re- 
lation exists,  where  the  conveyance  is  from 
the  dependent  to  the  dominant  party,  and 
where  the  donee  or  grantee  prepares,  or  pro- 
cares  the  preparation  and  execution  of,  the 
deed  or  other  Instnunent;  and  the  rule  Is 
applied,  under  such  drcumstances,  wherever 
that  relation  exists,  no  matter  whether  the 
parties  are  related  by  blood  or  not  1  Woer- 
ner  on  American  Law  of  Administration  (2d 
Ed.)  {  32 ;  Blgelow  on  the  Law  of  Fraud,  p. 
861;  Thomas  v.  Whltaey,  186  111.  225,  67 
N.  B.  808;  Dowle  v.  Drlscoll,  203  111.  480,  68 
N.  B.  56;  Weston  v.  Teufel  (III.)  72  N.  B. 
908;  Richmond's  Appeal,  50  Conn.  226,  22 
Atl.  8Z,  21  Am.  St  Rep.  85;  Ooghlll  v.  Ken- 
nedy, 119  Ala.  641,  24  South.  469. 

The  deed  conveying  the  Barry  avenue  prop- 
erty was  written  by  Lewis  A.  Rhelnhardt  a 
notary  public  and  law  clerk,  who  lived  in  the 
same  building  In  which  John  F.  Brick  re- 
sided. On  the  day  on  which  It  was  executed, 
Mr.  Rhelnhardt  prepared  a  deed  for  signa- 
ture In  accordance  with  the  directions  of 
John  F.  Brick.  It  was  taken  by  Rhelnhardt 
to  Mrs.  O'Connor's  room,  where  she  was  In 
bed.  John  F.  was  present  She  attempted  to 
sign,  but  was  unable  to  do  so,  and  blotted 
the  instrument  so  that  It  was  deemed  ad- 
visable to  prepare  another.  When  the  second 
was  prepared,  the  same  thing  occurred,  and 
the  scrivener  thereupon  prepared  a  third. 
In  the  meantime  a  stimulant  had  been  ad- 
ministered to  the  sick  woman,  and  when  the 
third  document  was  presented  to  her  she  was 
able  to  attach  her  signature.  The  notary 
did  not  read  either  of  these  instruments  to 
her,  and  says  he  presumed  "she  must  have 
understood  the  purport  of  the  execution  of 
these  deeds,  as  John  informed  me  it  was  pre- 
arranged." Her  failure  to  sign  the  first  two 
Instruments  presented  resulted  partly  from 
physical  weakness,  and  partly  from  a  con- 
fused mind,  which  made  her  uncertain  about 
forming  the  characters  In  writing  her  name, 
or  about  the  order  in  which  they  should  be 
written.  When  the  first  deed  was  presented 
to  her,  John  said:  "Mother,  Mr.  Rhelnhardt 
has  got  this  deed  now,  ready  for  you  to  sign." 
After  she  had  marred  and  failed  to  sign  it 
the  son  said  that  she  had  spoiled  it  and,  ad- 
dressing Rhelnhardt  In  her  presence,  con- 
tinued: "Well,  you  may  as  well  get  through 
It  while  you  are  here.  You  can  go  upstairs 
and  make  another  deed."  When  the  notary 
returned,  the  son  said  to  her:  "Mr.  Rhetn- 
bardt  has  that  second  deed  made  out  now, 
and  you  want  to  try  and  sign  this  one,  and 
don't  spoil  It"  When  she  had  failed  to  sign 
the  second,  and  had  so  blotted  it  that  the 
preparation  of  the  third  was  rendered  neces- 
sary, her  husband,  who  was  present  said: 


"Let  It  go  for  to-day.  She  is  in  a  weakened 
condition."  John  F.  said  to  her:  "Dont  you 
think  you  can  sign  that  to-day?"  and  the 
mother  responded:  "Well,  we  might  just 
as  well  get  through  with  it"  The  stimulant 
was  taken  by  her  at  the  instance  of  her  son, 
who  suggested  that  it  would  make  her  feel 
better  and  steady  her  nerves.  The  testi- 
mony does  not  satisfy  us  that  this  woman 
knew  what  she  was  signing.  The  notary 
says:  "I  did  not  read  the  deed  to  her.  She 
had  confidence  enough  in  me,  because  I  had 
knovra  her  for  a  long  time,  that  when  the 
deed  was  made  out  it  was  all  right."  She  did 
not  read,  and  there  Is  no  evidence  that  she 
was  in  any  way  made  acquainted  with,  the 
description  of  the  property  contained  in  the 
deed.  The  proof  offered  by  appellant  falls  to 
show  that  the  execution  of  the  deed  was  the 
result  of  full  and  free  deliberation  on  the 
part  of  the  grantor  therein. 

On  the  occasion  of  the  transfer  of  the 
money  in  bank,  Rhelnhardt  went  to  Mrs. 
O'Connor's  room  in  response  to  a  message 
which  she  sent  to  him  by  the  wife  of  John 
F.  Brick.  When  he  reached  there,  he  found 
that  she  was  better  and  was  unusually 
bright  and  made  some  witty  remark  to  him 
in  the  German  language.  She  told  him  that 
she  had  sent  for  him,  as  she  wanted  to  see 
him  before  he  started  down  town;  that  she 
had  money  in  the  Hibomian  Bank  and  in 
the  Illinois  Trust  &  Savings  Bank;  that  she 
wanted  John  to  have  that  money  because  he 
was  a  cripple  and  could  not  work,  and  want- 
ed Rhelnhardt  to  go  down  with  John  and 
do  whatever  was  necessary  to  be  done  to  put 
that  money  In  John's  name.  In  accordance 
with  this  request,  Rhelnhardt  and  John  went 
to  the  Illinois  'Trust  &  Savings  Bank,  and 
later  to  the  Hibernian  Bank.  In  each  In- 
stance they  acquainted  the  bank  officers  with 
the  fact  that  Mrs.  O'Connor  was  sick  and 
unable  to  come  down,  and  that  she  wanted 
to  transfer  the  money  on  deposit  to  John. 
The  money  In  each  bank  was  in  the  savings 
department  not  subject  to  an  ordinary 
check,  and,  for  the  purpose  of  making  the 
transfer,  in  each  Instance  a  clerk  filled  up 
a  check  payable  to  John  tcx  the  amount  on 
deposit  and  an  instrument  in  the  nature  of 
a  receipt  running  to  the  bank,  which  is  term- 
ed a  release,  both  to  be  signed  by  Mrs. 
O'Connor.  They  then  returned.  Mrs.  O'Con- 
nor signed  them,  and  said  to  John,  ",i>row 
you  can  go  down  and  get  the  money;"  and 
he  took  the  checks  and  releases,  and  had  the 
money  transferred  to  his  own  account  So 
far  as  the  money  thus  transferred  to  the  son 
Is  concerned,  we  think  the  evidence  over- 
throws any  presumption  arising  Xrom  the 
fiduciary  relation.  It  seems  that  the  mother 
was  here  the  active  party  in  making  the 
transfer  and  having  the  papers  evidencing 
the  transaction  drawn,  instead  of  the  son,  as 
In  the  case  of  the  deed;  and  while  the  gift 
of  the  money  was,  no  doubt  induced  by  the 
affection  which   she  had  for  her  son,  and 


perhaps  was  made  In  response  to  his  request, 
yet  we  think  the  circumstances  surround- 
ing the  transaction,  as  disclosed  by  the  evi- 
dence, show  that  the  gift  resulted  from  her 
uncontrolled  volition. 

The  court  below  held  that  the  real  estate 
which  the  deed  In  question  purported  to  con- 
vey passed  to  the  complainants  In  the  orig- 
inal bill  imder  the  residuary  clause  of  the 
will,  which  reads  as  follows:  "AU  the  rest, 
residue  and  remainder  of  my  estate.  Includ- 
ing household  furniture,  clothing,"  etc.,  "I 
give  and  bequeath  to  the  four  children  of 
my  deceased  son,  Frank  Brick."  At  the  time 
the  will  was  drawn,  the  testatrix  did  not 
own  this  Barry  avenue  property,  and  appel- 
lant's view  seems  to  be  that  this  property 
should  be  held  to  pass  under  those  provisions 
of  the  will  which  direct  a  disposition  of  the 
proceeds  of  tbe  Rush  street  property,  which 
had  been  sold  after  the  execution  of  the 
win,  on  the  theory  that  the  Barry  avenue 
property  was  purchased  with  tbe  proceeds 
of  the  Rush  street  property,  and  that  it  does 
not  pass  under  the  residuary  clause  for  the 
further  reason  that  the  words  of  gift  therein 
do  not  Include  the  word  "devise."  Accord- 
ing to  the  win,  the  Rush  street  property  was 
to  be  sold  after  the  death  of  the  testatrix, 
and  the  proceeds  were  to  be  used  to  pay  her 
debts  and  funeral  expenses,  to  pay  $1,000 
to  each  one  of  three  legatees,  and  the  bal- 
ance of  such  proceeds  was  by  the  sixth 
clause  to  be  divided,  one-third  to  John  F. 
Brick,  one-third  to  Joseph  Brick,  and  one- 
third  to  the  children  of  Frank  Brick  who 
should  survive  the  testatrix.  The  three  leg- 
acies of  $1,000  each  she  advanced  to  the 
legatees  In  her  lifetime.  After  conveying 
the  Rush  street  property,  she  executed  a  cod- 
icil reciting  the  fact  that  that  property  had 
been  conveyed  and  the  advancements  made, 
and  revoking  the  three  legacies  of  |1,000 
each,  and  then  providing  "leaving  the  rest 
of  my  said  will  as  drawn."  When  this  codi- 
cil was  executed  she  had  not  yet  purchased 
the  Barry  avenue  property.  The  proceeds  of 
the  Rush  street  property  seem  then  to  have 
been  personalty,  and  there  Is  no  competent 
evidence  tracing  such  proceeds  Into  the  Bar- 
ry avenue  property.  There  is  competent  evi- 
dence establishing  the  fact  that  she  disposed 
of  the  one  property,  and  some  years  later 
acquired  the  other,  but  this  Is  not  sufficient 
to  show  that  the  second  was  purchased  with 
money  arising  from  the  first.  Under  these 
circumstances,  this  property  passes  under  the 
residuary  clause,  although  the  word  "devise" 
was  not  used  therein.  This  court  has  here- 
tofore held  that  while  the  word  "devise"  Is 
usually  employed  to  denote  a  gift  by  will 
of  real  estate,  or  an  Interest  therein,  the 
word  "bequest"  may  mean  any  gift  by  will. 


whether  it  consists  of  personal  or  real  prop- 
erty. Evans  v.  Price,  118  IlL  593,  8  N.  E. 
854.  Following  this  reasoning,  It  would  seem 
that  the  use  of  the  word  "bequeath"  Instead 
of  "devise"  would  not  necessarily  lead  to  the 
conclusion  that  the  property  which  the  tes- 
tatrix thereby  Intended  to  dispose  of  was 
personalty;  but,  be  that  as  It  may,  tbe  word 
"bequeath,"  In  this  residuary  clause,  to  cou- 
pled with  the  word  "give,"  which  is  of  the 
largest  possible  signification,  and  to  applica- 
ble as  well  to  real  as  personal  estate.  Hoop- 
er V.  Hooper,  9  Cush.  129;  Plerson  v.  Arm- 
strong, 1  Iowa,  282,  63  Am.  Dec.  440. 

The  decree  of  the  court  below  finds  that 
the  appellant  received  her  deed  from  John 
F.  Brick  pendente  lite.  It  is  assigned  as 
error  that  there  Is  no  evidence  to  warrant 
that  finding.  The  deed  bears  date  prior  to 
the  beginning  of  this  proceeding.  There  Is 
no  evidence  showing  when  It  was  delivered, 
save  the  presumption  that  arises  from  its 
date;  and  It  Is  urged  that.  In  the  absence  of 
other  evidence  showing  when  her  deed  was 
delivered  to  her.  It  was  erroneous  to  find 
that  she  took  title  after  the  beginning  of 
this  suit.  The  answer  of  John  F.  Brick,  filed 
January  30,  1903,  admits  that  he  claims  to 
be  the  owner  of  the  Barry  avenue  property 
by  reason  of  the  conveyance  to  him,  and  says 
nothing  in  reference  to  having  transferred 
the  title  to  his  wife.  After  the  death  of 
John  F.  Brick  the  appellant  adopted  his 
answer  as  her  answer,  and,  having  adopted 
that  answer  with  that  averment  therein 
showing  that  he  ctolmed  to  be  the  owner  of 
that  property  after  the  beginning  of  this  suit 
by  virtue  of  the  conveyance  from  his  mother, 
we  think  she  cannot  now  be  heard  to  say 
that  the  court  was  not  warranted  In  finding 
that  she  took  title  pending  this  litigation. 

The  decree  of  the  superior  coiirt  will  be 
reversed,  and  the  cause  will  be  remanded  to 
that  court,  with  directions  to  enter  a  decree 
dismissing  the  bill  filed  by  the  residuary  leg- 
atees or  devisees  for  want  of  equity  In  so  far 
as  that  bin  seeks  to  set  aside  the  gift  of  the 
money  In  bank  by  Christiana  O'Connor  to 
John  F.  Brick,  and  dissolving  the  injunction 
In  so  far  as  Caroline  K.  RIckman  (formeriy 
Caroline  Brick)  to  restrained  from  transfer- 
ring, receiving,  or  checking  out  the  portion 
of  such  money  now  In  bank;  and  authoriz- 
ing said  Caroline  K.  RIckman  to  draw  or 
check  said  portion  out  of  the  bank  of  the 
Hibernian  Banking  Association  wherein  It  la 
now  deposited,  and  authorizing  said  assocto- 
tlon  to  pay  the  same  to  Caroline  K.  RIckman 
or  upon  her  order;  the  decree  to  be  so  en- 
tered to  be  In  all  other  respects  Identical 
with  the  decree  from  which  thte  appeal  to 
prosecuted. 

Reversed  and  remanded,  with  dlrecticmsL 
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(213  111.  522) 

WABASH  B.  CO.  t.  PEOPLE  «x  rel.  SON- 
NET.* 

(Supreme  Conrt  of  Illinois.    Dec.  22,  1904.) 

Ai»peal  from  Clrcnil  Court,  Adams  County; 
C.  B.  McCrary,  Judge. 

Action  by  tbe  people,  on  the  relation  of  F. 
L.  Sonnet,  against  the  Wabash  Railroad 
Company.  From  a  Judgment  in  favor  of  the 
relator,  defendant  appeals.   Reversed. 

C.  N.  Travous,  for  appellant.  James  N. 
Sprigg,  Co.  Atty.  of  Adams  County,  for  ap- 
pellee.- 

PER  CURIAM.  An  of  the  questions  In- 
volved in  this  case  are  fully  considered  in 
the  case  of  Chicago,  Burlington  &  Quincy 
Bailroad  Co.  v.  People  (111.)  72  N.  B,  1105, 
and  in  accordance  with  the  views  therein 
expressed  the  Judgment  of  the  county  court  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


(213  111.  523) 

SUBBNS  T.  HILL.t 
(Supreme  Coan  of  Illinois.    Dec.  22,  1904.) 

lANDLOBD  AND  TEKART— COVEItANT  TO  BEPAIB 
— 00N8TKUCTION  —  INDEPENDENT  COVENANTS 
—ACTION  rOB  BENT  —  ASSUMPSn>— DECLARA- 
TION —  SUVFIOIENCT  —  OONSIBDOTIVX  XVIO- 
TION. 

1.  In  a  lease  containing  an  agreement  by  the 
lessee  to  pay  rent  in  consideration  of  the  'demise, 
and  by  tne  lessor  to  put  the  premises  in  a  habi- 
table condition,  the  latter  agreement  was  not  a 
condition  precedent  to  the  right  to  recover  rent, 
but  was  an  independent  covenant,  failure  to 
perform  which  gave  the  lessee  a  right  to  dam- 
ages, but  did  not  relieve  him  of  liability  for 
rent 

2.  Where  the  lessee  in  a  written  lease  has  en- 
joyed possession  for  the  full  term,  so  that  noth- 
ing remains  for  him  to  do  under  the  lease  ex- 
cept to  pay  the  rent,  the  lessor  may  recover  this 
in  assumpsit. 

3.  In  assumpsit  for  rent,  failure  of  the  dec- 
laration to  allege  that  defendant  occupied  the 
premises  is  cured  by  an  allegation  of  the  plea 
that  defendant  entered  Into  possession  and  was 
evicted  by  plaintiff. 

4.  A  stipulation  in  a  written  lease  that  the 
lessor  should  put  the  premises  in  a  habitable 
condition  before  commencement  of  the  term, 
"meaning  and  intending  hereby  that  the  boards 
covering  the  windows  and  doors  shall  be  remov- 
ed, the  fixtures  connected  with  the  plumbing, 
and  the  house  put  in  condition  for  occupancy, 
was  an  agreement  to  do  the  things  specifically 
mentioned,  and  excluded  any  implied  covenant 
to  make  general  repairs. 

5.  A  wrongful  act  or  omission  of  a  lessor, 
which  tends  merely  to  diminish  the  heneficial 
enjoyment  of  the  premises,  does  not  release  the 
lessee  from  his  liability  for  rent  if  he  continues 
to  occupy,  though  he  may  recoup  from  the  rent 
such  damages  as  he  has  sustained  by  reason  of 
the  wrongful  act  or  omission. 

6.  Whether  the  acts  of  a  landlord  amount  to 
an  eviction  is  a  question  of  fact. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

•Rebearlng  denied  February  t,  IMS. 
tBebearlng  denied  February  16,  IMS. 


Action  by  Martha  S.  Hill  against  Harry 
Rubens.  From  a  Judgment  of  the  Appellate 
Court  afilrmlng  a  Judgment  for  plaintiff,  de- 
fendant appeals    Affirmed. 

This  Is  an  action  in  assumpsit,  brought  by 
appellee,  Martha  S.  Hill,  in  the  circuit  court 
of  Lake  county,  against  the  appellant,  Harry 
Rubens,  on  September  30,  1902,  to  recover 
four  months'  rent  at  the  rate  of  $833.33^ 
a  month  for  the  premises  known  as  "Ravtn- 
oaks,"  at  Highland  Park  in  the  said  county, 
a  country  seat  consisting  of  a  mansion  and 
about  18  acres  of  land,  and  also  the  furni- 
ture, carpets,  hangings,  and  other  articles  of 
personal  property  on  the  premises  at  the 
time  of  the  demise,  and  which  said  premises 
and  personal  property  were  leased  to  appel- 
lant by  appellee  for  the  six  months  during 
the  summer  of  1902  from  April  15th  to  Oc- 
tober 15th.  A  schedule  of  the  personal  prop- 
erty was  attached  to  the  lease.  By  the  terms 
of  the, lease  appellant  covenanted  that  "in 
consideration  of  said  demise"  he  would  pay 
to  the  appellee  (5,0(X)  rent  for  the  said  pe- 
riod of  six  months  in  six  monthly  tnstall- 
ments,  the  first  payment  to  be  made,  not  at 
the  date  of  the  execution  of  the  lease,  which 
was  February  1,  1902,  but  on  April  15th,  the 
date  when  the  lessee  was  to  take  possession. 
On  or  about  the  first  day  of  the  term,  to  wit, 
April  15,  1902,  appellant  paid  the  first 
month's  rent  for  the  period  from  April  16 
to  May  16,  1902,  and  his  family  then  took 
possession  of  the  property,  and  continued  to 
reside  there  until  the  end  of  the  term,  Octo- 
ber 16,  1902.  His  family  consisted  of  him- 
self, his  wife,  his  son,  two  married  daugh- 
ters and  their  husbands,  two  grandchildren, 
two  nurses,  and  four  other  woman  servants^ 
all  of  whom  lived  in  the  dwelling  house. 
Another  grandchild  was  bom  to  one  of  his 
daughters  in  the  dwelling  house  about  Sep- 
tember 1,  1902.  On  May  19,  1902,  the  appel- 
lant paid  the  Second  month's  rent,  which  had 
fallen  due  about  May  15,  1902,  to  wit,  the 
sum  of  $833.33%;  but  appellant  paid  no 
more  rent  after  May  19,  1902. 

The  declaration  consisted  of  the  common 
counts,  except  that  there  was  inserted  In  it 
In  the  ordinary  form  of  the  consolidated  com- 
mon counts,  after  the  count  tor  money  due 
on  an  account  stated  and  before  the  con- 
clusion, the  following:  "And  In  the  like  sum 
($5,0(X>)  for  money  due  from  the  defendant 
to  the  plaintiff  for  rent  of  certain  premises 
and  pr<H)erty  of  the  plaintiff  there  situate, 
before  that  time  'demised  and  rented  by  the 
plaintiff  to  the  defendant  at  his  request" 
The  declaration  then  concludes  as  follows: 
"And  being  so  Indebted,  the  defendant,  in 
consideration  thereof,  then  and  there  prom- 
ised to  pay  the  plaintiff  on  request  the  sev- 
eral sums  of  money  so  due  to  him  as  afore- 
said. Tet  defendant,  though  requested,  has 
not  paid  the  same,  or  either  of  them  or  any 
part  thereof,  to  the  plaintiff,  but  refuses  so 
to  do,  to  the  damage  of  the  plaintiff  of 
$5,000,"  etc.    Attached  to  the  declaration  as 
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an  exhibit  was  a  copy  of  the  lease  between 
the  parties. 

The  pleas  were:  (1)  The  general  lasae. 
(2)  A  special  plea  to  the  count  for  rent  that, 
"after  the  making  of  the  said  supposed  de- 
mise aforesaid,  the  plaintiff,  -with  force  and 
arms,  etc,  wrongfully  and  unlawfully  with- 
held from  possession  of  this  defendant  a  por- 
tion of  the  said  premises,  and  refused  to  let 
this  defendant  into  possession  thereof,  al- 
though often  requested  so  to  do,  etc.,  and 
continuously  thereafter  until,  to  wit,  the 
time  aforesaid,  refused  to  let  this  defendant 
Into  possession  thereof,"  concluding  with  the 
verification.  (3)  A  special  plea  to  the  count 
for  rent  that  "the  said  plaintiff,  with  force 
and  arms,  etc.,  entered  Into  and  npon  said 
premises  In  said  count  of  said  declaratlcm 
alleged  to  have  been  demised  to  this  defend- 
ant, and  into  and  npon  the  possession  of 
this  defendant,  and  ejected,  expelled,  pat 
ont,  evicted,  and  amoved  this  defendant,  and 
kept  him  so  ejected,  expelled,  put  out,  evict- 
ed, and  amoved  from  the  possession  thereof, 
from  thence  hitherto,"  etc.,  concluding  with 
the  verification.  (4)  Special  plea  that  the 
"said  plaintiff,  with  force  and  arms,  etc., 
wrongfully  and  unlawfully  entered  Into  and 
npon  the  said  premises  In  said  declaration 
alleged  to  have  been  demised  to  this  defend- 
ant, and  into  and  upon  the  possession  of  this 
defendant,  and  ejected,  expelled,  put  oat, 
evicted,  and  amoved  this  defendant  from  the 
possession  of  a  large  part  of  said  premises, 
to  wit,  a  certain  tower  and  certain  engine 
house  or  bnilding,  and  portions  of  a  certain 
bam  or  stable,  being  part  and  parcel  of  said 
premises  so  alleged  to  have  been  demised  to 
this  defendant  as  aforesaid,  and  kept  this 
defendant  so  ejected,  expelled,  put  out,  evict- 
ed, and  amoved  from  the  possession  thereof 
from  thence  hitherto,''  concluding  with  the 
verification.  Replication  was  filed  by  the 
plaintiff  to  these  pleas  on  November  11,  1903, 
to  which  replication  a  demurrer  was  subse- 
quently confessed  by  plaintiff,  and  an  amend- 
ment made  thereto  in  pursuance  of  leave  to 
amend  the  same,  glvra  by  the  court.  Upon 
the  issues  thus  Joined,  the  parties  went  to 
trial. 

The  Jury  returned  a  verdict  for  the  plaio- 
tiff  for  the  full  amount  sued  for,  together 
with  interest  to  the  time  of  the  trial — that  is 
to  say,  for  the  amount  of  rent  dne  by  the 
terms  of  the  lease  for  the  last  four  months 
of  the  rental  period,  beginning  with  June  15, 
1902,  and  ending  with  October  15,  1902.  Mo- 
tions for  new  trial  and  in  arrest  of  Judgment 
were  overruled,  and  Judgment  was  ent^ed 
upon  the  verdict,  less  the  amount  of  $2.02 
remitted  from  the  verdict  by  the  appellee; 
and  the  amount  of  the  Judgment  rendered 
was  13,547.42.  The  Judgment  for  this 
amount  has  been  affirmed  on  appeal  by  the 
Appellate  Court  for  the  Second  District,  and 
the  appellant  now  prosecutes  this  further 
appeal  to  reverse  said  Judgment  of  affirm- 
ance. 


The  tract  of  18  acres  above  referred  to 
was  divided  by  a  ravine,  running  westerly 
from  the  lake  shore,  into  two  irregnilar  halves 
or  portions,  called  in  the  testimony  the  north 
half  and  the  south  half  of  the  place.  On  the 
north  half  was  a  dwelling  house  and  a 
stable.  On  the  south  half,  which  was  im- 
proved as  a  kind  of  park,  wa?  a  brick  and 
stone  tower  with  a  windmill  on  the  top  of 
it,  and  there  were  steps  leading  down  the 
bluff,  which  at  that  point  was  about  60  feet 
high,  from  near  this  tower  to  the  beach  of 
the  lake,  and  at  the  beach  there  was  a  ma- 
chine house.  In  the  stable  there  were  sleep- 
ing rooms  on  the  second  floor  for  certain  of 
the  employ&s  upon  the  plao& 

The  lease  recites  "that  the  party  of  the 
first  part  [appellee]  for  and  in  consideration 
of  the  covenants  and  agreements  hereinafter 
mentioned  to  be  kept  and  performed  by  the 
party  of  the  second  part  [appellant],  has  de- 
mised and  leased  to  the  party  of  the  second 
part  the  premises  [as  above  described],  to- 
gether with  all  the  buildings  and  improve- 
ments thereon,  to  be  occupied  as  a  dwelling 
house  and  country  seat,"  together  with  the 
personal  property  above  mentioned;  "to 
have  and  to  hold  the  same  unto  the  party- 
of  the  second  part,  from  the  15th  day  of 
April,  1902,  untU  the  15th  day  of  October. 
1902.  And  the  party  of  the  second  part  In 
consideration  of  said  demise,  does  covenant 
and  agree  with  the  party  of  the  first  part  as 
follows:  First,  to  pay  as  rent  for  said  de- 
mised premises  the  sum  of  $5,000.00,  payable 
In  six  equal  monthly  installments  of  $833.33 
each,  the  first  of  said  installments  to  be  paid 
on  the  15th  day  of  April,  1902.  and  the  other 
five  Installments  each  to  be  paid  on  the  15th 
day  of  each  succeeding  month  until  the  said 
sum  of  $5,000.00  shall  have  been  fully  paid; 
second,  the  said  party  of  the  first  part  here- 
by agrees  to  cause  said  premises  to  be  put 
into  a  habitable  condition  and  make  the  same 
ready  for  occupancy  by  the  said  party  of  the 
second  part,  on  or  before  the  said  15th  day 
of  April,  1902;  meaning  and  intending  hoe- 
by  that  the  boards  covering  the  windows 
and  doors  of  the  dwelling  house  shall  be  re- 
moved by  the  said  party  of  the  first  pari;  the 
fixtures  connected  with  the  plumbing,  and 
the  dwelling  house  put  In  condition  for  oc- 
cupancy." By  the  terms  of  the  lease  the 
lessor  agrees  to  employ  a  gardener  on  the 
premises,  and  such  additional  help  as  may- 
be necessary  to  maintain  the  lawns,  shrul>- 
bery,  vegetables,  etc;  and  also  to  keep  a 
horse  and  wagon  In  the  bam  to  be  used  by 
the  gardener  in  the  performance  of  his  work; 
also  to  pay  the  water  rents  and  the  expense 
of  sprinkling  Sheridan  road  in  front  of  the 
premises;  also  to  cause  the  garden  thereon 
to  be  planted  with  certain  vegetables  for  tttB 
use  of  the  lessee,  provided  that  the  gardener 
employed  by  the  lessor  be  allowed  to  have 
certain  seeds  for  the  planting  of  the  crop  of 
the  next  season,  and  enough  vegetable*  to 
supply  his  own  table;  also  to  have  the  lawn 
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fertilized  at  her  own  ^enae  if  necessary; 
also  to  sell  to  the  lessee  tbe  chickens  on  the 
I^ace  at  the  beginning  of  the  lease,  the  gar- 
dener to  have  the  privilege  of  supplying  him- 
self with  eggs,  etc.  Tbe  seventh  clause  of 
the  lease  was  as  follows:  "It  Is  agreed  that 
the  wind-mill  on  the  water  tower  on  the^ 
premises  is  not  In  order  to  supply  water,  and 
is  not  to  be  operated."  The  lease  contains 
further  provisions  to  the  effect  that  the  par^ 
ties  will  meet  for  the  purpose  of  checking  up 
the  articles  of  personal  property  leased  to  the 
lessee;  also  to  the  effect  that,  in  case  the 
dwelling  house  or  barn  should  be  destroyed 
by  fire  prior  to  Aprl)  15,  1902,  and  should 
not  be  rebuilt  before  April  15,  1902,  then  the 
lease  should,  at  the  option  of  the  lessee,  be 
null  and  void.  The  eleventh  clause  of  the 
lease,  so  far  as  it  is  necessary  to  quote  the 
same,  Is  as  follows:  "The  said  party  of  tbe 
second  part  [the  lessee]  hereby  agrees  that 
be  will  keep  said  premises  In  good  repair,  and 
will  immediately  replace  all  broken  globes, 
glass  or  fixtures  with  those  of  the  same  size 
and  quality  as  that  broken,  and  will  keep 
said  premises  and  appurtenances  in  a  clean 
and  healthy  condition,  according  to  the  city 
ordinances  and  ^direction  of  tiie  proper  public 
officers,  during  said  term,  and  upon  tbe  ter- 
mination of  this  lease  in  any  way,  will  yield 
up  said  premises  and  said  personal  property 
to  said  party  of  the  first  part  in  good  condi- 
tion, loss  by  fire  and  ordinary  wear  and  tear 
excepted."  By  the  terms  of  the  lease  the 
lessee  agrees  that  the  premises  shall  not  be 
used  for  any  other  purpose  than  as  a  dwell- 
ing house  for  himself  and  family,  and  that 
he  will  not  sublet  the  same,  nor  assign  the 
lease  without  the  written  ccMisent  of  the  land- 
lord, etc.,  "and  will  not  permit  the  same  to 
remain  vacant  or  unoccupied  for  more  than 
ten  consecutive  days,  and  will  not  permit 
any  alteration  of  or  upon  any  part  of  said 
demised  premises,  nor  allow  any  signs  or 
placards  posted  or  placed  thereon."  The 
last  clause  ot  the  lease  is  as  follows:  "In 
case  said  premises  shall  be  rendered  unten- 
antable by  fire  or  other  casualty,  on  or  after 
April  16,  1902,  and  during  the  term  of  this 
lease  then  the  lessee,  may  at  his  option  ter- 
minate this  lease." 

Rubens,  Dnpuy  &  Fischer,  for  appellant 
Gwynn  Garnett  and  Eugene  H.  Qarnett 
(Gharles  Whitney,  of  counsel),  for  appellee. 

MAGEUDER,  J.  (after  stating  the  facts). 
1.  The  first  objection  made  by  the  appellant 
Is  that  the  lease  was  not  admissible  under  the 
declaration,  and  that,  therefore,  its  admis- 
sion by  the  trial  court  was  error.  The  charge 
Is  made  that  there  was  a  variance  betwe«i 
tbe  allegations  of  the  declaration  and  tbe 
terms  of  the  lease  introduced  in  evidence. 
It  Is  said  that  the  declaration  counted  upon 
an  absolute,  unconditional  agreement  to  pay 
money,  and  that  the  lease  offered  in  evidence 
contained  conditioiu  precedent  to  be  per- 


formed by  appellee  before  appellant  was 
bound  to  pay  any  money;  and  that,  there- 
fore, there  was  a  fatal  variance.  The  provl- 
slon  of  the  lease  which  counsel  for  appellant. 
In  their  objections  on  the  trial  below,  pointed 
out  as  constituting  a  condition  precedent,  is 
the  provision  which  requires  appellee  "to 
cause  said  premises  to  be  put  into  a  habita- 
ble condition  and  make  the  same  ready  for 
occupancy  by  the  said  party  of  tbe  second 
part  on  or  before  the  said  16tb  day  of  April, 
1902,"  etc.  If  tbe  agreement  of  the  appellee 
to  cause  the  premises  to  be  put  into  a  hab- 
itable condition  and  to  make  the  same  ready 
for  occupancy  before  the  commencement  of 
the  term  Involves  or  is  equivalent  to  an 
agreement  to  repair  tbe  premises,  then  it 
constitutes  an  Independent  covenant  merely. 
In  the  construction  of  a  particular  provision 
tbe  intenticm  of  the  grantor  governs,  and, 
where  there  Is  any  doubt  whether  the  inten- 
tion of  tbe  grantor  is  to  create  a  covenant  or 
to  create  a  condition,  the  courts  are  inclined 
to  construe  it  as  a  covenant,  and  not  as  a 
condition.  6  Am.  &  IQag.  Ency.  of  Law  (2d 
Ed.)  p.  502;  Davis  v.  Wiley,  S  Scam.  234; 
Lunn  ▼.  Gage,  37  III.  19,  87  Am.  Dec.  233. 
The  provision  in  question,  being  a  covenant, 
cannot  be  regarded  otherwise  than  as  on 
independent  covenant  It  is  only  where 
covenants  are  dependent  that  the  perform- 
ance by  each  party  of  his  own  covenant  is 
a  condition  precedent  to  his  right  to  recover 
on  the  covenant  of  tbe  other  party.  18  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  p.  620.  If  the 
provision  in  question  be  regarded  as  a  cov- 
enant to  repair,  then  It  is  independent  of  the 
covenant  to  pay  rent  The  general  rule  is 
that  the  covenant  of  the  landlord  to  repair 
or  make  improvements,  and  the  covenant  of 
the  lessee  to  pay  the  rent  are  independent 
18  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
620;  Haven  v.  Wakefield,  39  111.  609.  It  is 
to  be  observed  that  in  tbe  case  at  bar,  ap- 
pellant, as  lessee,  covenants  to  pay  rent  In 
consideration  of  tbe  demise  alone,  and  not 
in  consideration  of  both  tbe  demise  and  of 
tbe  agreement  to  put  the  premises  into  a 
habitable  condition  and  make  the  same  ready 
for  occupancy  bef<»'e  the  beginning  of  tbe 
term.  This  is  another  drcnmstance  going  to 
show  that  the  covenant  as  to  habitability 
and  occupancy  is  independent  of  the  cove- 
nant to  pay  rent  In  Boird  v.  Evans,  20  ni. 
29,  where  tbe  lessor  agreed  to  make  certain 
improvements  upon  the  leased  premises,  and 
the  agreement  was  held  to  be  a  condition 
precedent  to  the  payment  of  the  rent  tbe  con- 
8id»ation  for  the  payment  of  the  rent  was 
not  merely  the  leasing  of  tbe  premises,  but 
the  making  of  the  improvements.  Snch  is 
not  the  case  here,  and  hence  the  covenant 
here  under  consideration,  beinjg  an  indepen- 
dent covenant,  is  not  a  condition  precedent 
If  such  a  covenant  is  violated,  tbe  lessee  bos 
an  action  against  the  lessor  for  damages,  or 
can  recoup  for  damages.  Nelson  v.  Oren,  41 
III.  18;  White  t.  OUlman,  43  UL  M2;  Luim 
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V.  Latan,  38  III.  293;  Haven  v.  Wakefleld,  39 
III.  509;  Palmer  y.  Meriden  Britannia  Ca, 
188  111.  5Ce,  59  N.  B.  247. 

But  let  It  be  admitted  that  appellant 
agreed  to  pay  rent,  not  only  In  consideration 
of  the  leasing  of  the  premises  to  him,  but  al- 
so In  consideration  of  the  agreement  that 
appellee  would  put  them  into  a  habitable  con- 
dition and  make  them  ready  for  occupancy 
before  the  beginuiug  of  the  term  on  April  15, 
1902;  then,  in  such  case,  the  consideration 
has  two  parts,  one  of  which  is  the  leasing 
of  the  premises,  and  the  other  is  the  mak- 
ing of  the  same  habitable  and  fit  for  occu- 
pancy. It  is  well  settled  that  where  a  cove- 
nant goes  only  to  a  part  of  the  consideration 
on  both  sides,  and  the  breach  of  such  cove- 
nant may  be  readily  compensated  for  in  dam- 
ages, it  is  generally  considered  independent 
18  Am.  &  Bng.  Ency.  of  Law  (2d  Ed.)  p.  619. 

In  Nelson  v.  Oren,  supra,  where  In  consid- 
eratlou  of  a  certain  sum  of  money.  Nelson 
assigned  a  lease  to  Oren,  and  in  the  same 
instmment  agreed  to  deliver  up  possession 
of  the  premises  on  a  certain  day,  and  the 
lease  was  assigned,  but  Oren  failed  to  get 
possession  on  the  day  agreed  upon,  it  was 
held  that  an  important  part  of  the  considera- 
tion was  executed  by  the  transfer  of  the 
term,  although  the  remaining  part  was  not 
executed,  and  that,  tor  the  breach  of  the 
latter,  appellee  bad  a  right  to  recover  dam- 
ages; and  in  that  case  we  said  (page  23,  41 
IlL):  "We  do  not  consider  that  delivery  of 
possession,  under  a  fair  construction  of  this 
covenant,  was  a  condition  precedent  to  the 
right  of  appellant  to  recover  for  the  unex- 
pired term.  That  would  seem  to  be  the  most 
Important  part  of  the  contract,  and  where  a 
covenant  goes  only  to  part  of  the  considera- 
tion on  both  Bides,  and  a  breach  of  such  cove- 
nant may  be  paid  for  in  damages,  It  is  an 
Independent  covenant,  and  an  action  may  be 
maintained  for  a  breach  of  the  covenant  on 
the  part  of  the  defendant  without  averring 
performance  In  the  declaration.  «  «  •  The 
covenant  to  put  the  appellee  in  possession 
was  an  independent  covenant,  the  breach  of 
which  could  be  compensated  in  damages." 
So,  here,  the  covenant  as  to  habitabillty  and 
occupancy  was  an  Independent  covenant,  the 
breach  of  which  could  be  compensated  in 
damages,  and  it  was  not  necessary  to  aver 
the  performance  thereof  in  the  declaration. 

In  Wright  V.  Lattin,  supra,  we  said  (page 
296,  38  111.):  "If  he  [the  landlord]  covenant 
to  repair  before  the  term  commences,  it  may 
be  the  tenant  might  refuse  to  enter  upon  the 
term  until  the  repairs  were  made,  but,  hav- 
ing entered  upon  the  term  and  received  pos- 
session, he  cannot  abandon  the  lease  and  re- 
fuse to  pay  rent  for  the  breach  of  any  other 
covenant,  except  for  quiet  enjoyment  If 
the  landlord  fall  to  repair  according  to  his 
covenant,  the  tenant  may  recoup  the  amount 
from  the  rent  or  may  sue  upon  the  cove- 
nant"   In  the  case  at  bar  the  appellee  cove- 


of  the  lease  began,  and,  while  the  appellant 
might  have  refused  to  enter  upon  the  term 
until  those  things  were  done,  yet  inasmuch 
as  he  did  enter  upon  the  term  and  took  pos- 
session and  kept  possession  until  the  ter- 
mination of  the  lease  on  October  15,  1902,  he 
cannot  refuse  to  pay  rent  for  the  failure  of 
the  landlord  to  do  the  things  which  he  agreed 
to  do  before  the  commencement  of  the  term. 
Appellant,  while  refusing  to  pay  rent,  did  not 
abandon  the  lease. 

In  White  v.  Gillman,  43  111.  502,  where  ap- 
pellee sold  to  appellant  his  landlord,  all  the 
crops  on  hia  land  at  a  certain  price,  and 
agreed  to  leave  the  premises  in  10  days  with 
all  his  traps,  and  did  leave  the  premises  with- 
in the  time  named,  but  left  a  part  of  such 
traps,  it  was  claimed  by  the  appellant  that 
removal  of  all  the  traps  within  the  time 
specified  was  a  condition  precedent  and,  such 
condition  not  being  performed  by  appellee, 
the  latter  had  no  right  of  action  to  recover 
the  price  agreed  to  be  paid;  but  the  con- 
struction thus  contended  for  was  not  allowed. 

In  Palmer  v.  Meriden  Britannia  Co.,  188 
111.  508,  69  N.  B.  '^7,  this  court  said  (page 
522,  188  111.,  page  252,  59  N.  B.):  "Where  the 
plaintiff's  covenant  goes  to  only  a  part  of  the 
consideration,  and  a  breach  of  the  covenant 
can  be  compensated  In  damages,  the  defend- 
ant cannot  rely  upon  the  covenant  as  a  con- 
dition precedent  but  must  perform  the  cove- 
nant on  his  part,  and  then  rely  upon  his 
claim  for  damages  for  any  breach  of  the  cove- 
nant by  the  other  party,  either  by  way  of 
recoupment  or  In  a  separate  action."  We 
are  therefore  of  the  opinion  that  the  cove- 
nant here  insisted  upon  by  the  appellant  as 
being  a  condition  precedent  cannot  be  regard- 
ed as  a  condition  precedent,  and  therefore 
the  lease  was  not  inadmissible  under  the 
common  counts  for  the  reason  Insisted  upon. 

Here,  there  was  a  performance  of  the  con- 
tract Possession  of  the  premises  was  deliv- 
ered to  appellant  and  he  occupied  the  prem- 
ises for  the  full  period  of  six  months  specified 
In  the  lease,  and  at  the  expiration  of  the 
lease  nothing  remained  for  him  to  do  on  his 
part  except  to  pay  the  amount  due  for  the 
rent  The  contract  was  fully  performed  on 
the  part  of  the  plaintiff,  and,  where  snch  is 
the  case,  recovery  can  be  had  under  the  com- 
mon counts.  In  Mount  Hope  Cemetery  Ass'n 
V.  Weldenmann,  139  III.  67.  28  N.  B.  834,  this 
court  said  (page  74,  139  111.,  page  834,  28  N. 
B.):  "Indebitatus  assumpsit  lies  upon  a  writ- 
ten contract,  though  It  be  under  seal,  when 
the  plaintiff  has  performed,  and  nothing  re- 
mains to  be  done  under  it  but  the  payment  of 
money,  which  payment  It  Is  the  dn^  of  the 
defendant,  under  the  contract  to  make.  In 
such  case  the  plaintiff  need  not  declare  spe- 
cially." It  Is  well  settled  that  while  there  is 
no  liability  by  implication  of  law  upon  an 
express  contract  executory  in  Its  provisions, 
yet  where  there  has  been  full  performance 
and  nothing  remains  to  be  done  but  the  pay- 


ment  of  money,  or  where  there  has  been  only 
part  performance  and  the  remainder  has  been 
waived  or  prevented,  and  the  work  perform- 
ed has  been  accepted,  a  recovery  may  be  bad 
under  the  common  counts.  Catholic  Bishop 
of  Chicago  T.  Bauer,  62  111.  188;  Fowler  v. 
Deakman,  84  III.  130 ;  Evans  v.  Howell,  211 
III.  85,  71  N.  E.  854 ;  Foster  v.  McKeown,  192 
111.  339,  61  N.  E.  514;  2  Greenleaf  on  Evi- 
dence, 8  114. 

It  is  claimed  by  counsel  for  appellant  that 
the  declaration  is  defective  in  not  averring 
that  appellant  used  or  occupied  the  premises 
In  question.  If  such  a  defect  exists  in  the 
declaration,  we  think  that  It  was  cured  by 
the  pleas.  The  pleas,  as  set  forth  in  the 
statement  preceding  this  opinion,  averred 
that,  after  the  making  of  the  lease,  the  appel- 
lee entered  upon  the  possession  of  the  appel- 
lant and  evicted  him.  In  Wallace  v.  Curtiss, 
36  111.  156,  where  there  was  a  material  omis- 
sion In  the  declaration,  it  was  held  that  such 
omission  was  supplied  by  the  special  plea; 
it  being  there  said  (page  158):  "The  pleas 
cured  the  omission.  *  •  •  The  issues  were 
not  alone  on  the  facts  stated  in  the  declara- 
tion, but  upon  the  agreement  stated  in  the 
special  pleas,  and  they  may  be  taken  as 
amendatory  of  the  declaration,  of  the  issue, 
and  verdict,  in  order  to  favor  the  justice  of 
the  case."  Chitty,  in  his  work  on  Pleadings 
(marginal  page  671),  cites  a  case  which  illus- 
trates this  principle,  and  says  that,  in  an  ac- 
tion for  trespass  for  taking  a  hook,  where 
the  plaintiff  omitted  to  state  that  it  was  his 
hook  and  that  It  was  In  his  possession,  and 
the  defendant  in  his  plea  Justified  the  tak- 
ing the  hook  out  of  the  plaintiff's  hand,  the 
court  held,  on  motion  in  arrest  of  Judgment, 
that  the  omission  in  the  declaration  was  sup- 
plied by  the  plea.  We  think,  moreover,  that 
such  other  formal  defects  as  are  alleged  by 
the  appellant  to  exist  in  the  declaration  were 
cured  by  the  verdict,  and  under  the  statute 
of  amendments  and  Jeofails,  which  latter 
statute  provides  that  "Judgments  shall  not 
be  arrested  •  *  •  for  any  mispleading, 
insufficient  pleading,"  etc.  1  Starr  &  C.  Ann. 
St  (2d  Ed.)  p.  390,  c.  7,  par.  6;  Keegan  t. 
Kinnare,  123  111.  280,  14  N.  B.  14;  1  Chltty's 
PL  pp.  682-684. 

The  agreement  of  the  appellee  to  cause  the 
premises  to  be  put  into  a  habitable  condition 
and  make  the  same  ready  for  occupancy  on 
or  before  April  15,  1902,  was  not  an  unre- 
stricted agreement  to  make  all  such  repairs 
as  were  necessary  to  make  the  premises  hab- 
itable before  the  commencement  of  the  term. 
The  latter  part  of  the  agreement  in  question 
qualifies  and  explains  Its  meaning  in  the  fol- 
lowing words,  to  wit,  "meaning  and  intend- 
ing hereby  that  the  boards  covering  the  win- 
dows and  doors  of  the  dwelling  house  shall 
be  removed  by  the  said  party  of  the  first 
part,  the  fixtures  connected  with  the  plumb- 
ing, and  the  dwelling  house  put  in  condition 
for  occupancy."  These  words  qualify  and 
serve  to  explain  both  the  preceding  clauses — 


that  is  to  say,  the  clause  "to  cause  said 
premises  to  be  put  into  habitable  condition," 
and  also  the  clause,  to  "make  the  same  ready 
for  occupancy."  The  true  intent  and  mean- 
ing of  the  parties  to  a  contract  may  be  de- 
termined by  an  examination  of  the  surround- 
ing circumstances  under  which  the  contract 
was  made,  and  the  acts  of  the  parties  them- 
selves in  reference  to  it.  Hadden  r.  Shoutz, 
15  111.  581;  Piper  v.  Connelly,  108  111.  646; 
Louisville  &  Nashville  Railroad  Co.  v.  Koelle, 
104  lU.  435. 

The  evidence  shows  that  the  place  rented 
by  appellee  to  appellant  was  a  country  place 
for  use  and  occupation  In  the  summer  time 
only,  and  that  during  the  winter  the  win- 
dows and  doors  of  the  dwelling  house  upon 
the  premises  were  inclosed  with  boards,  and 
that  the  plumbing  was  disconnected  from 
the  fixtures  to  which  it  was  attached,  in 
order  to  prevent  freezing  in  the  winter  time. 
The  evidence  also  shows  that  the  appellant 
visited  the  premises  before  the  contract  was 
made,  and  went  through  the  house,  and 
knew  that  It  had  been  closed  during  the  pre- 
ceding winter,  and  that  the  doors  and  win- 
dows had  been  barred  up,  and  that  the 
plumbing  had  been  disconnected,  and  that 
the  house  requhred  airing,  and  that  the  fur- 
niture had  to  be  dusted  and  arranged,  and 
the  shades  and  curtains  hung.  He  was 
aware  of  these  facts  when  be  entered  Into 
the  lease.  The  evidence  also  shows  that 
appellee  or  her  servants  or  agents  removed 
the  boards  in  question,  and  connected  the 
plumbing,  and  aired  the  house,  and  arranged 
the  furniture,  so  as  to  put  the  house  in  a 
condition  to  be  occupied  by  the  appellant. 
In  other  words,  the  proof  tends  to  show  that 
the  covenant  as  to  habitability  and  occu- 
pancy. Interpreted  according  to  tlie  construc- 
tion above  given,  was  fully  performed  by 
the  appellee  before  the  appellant  took  pos- 
session. 

It  Is  claimed,  however,  on  the  part  of  the 
appellant,  that  the  house  upon  ttiese  prem- 
ises was  a  furnished  house,  and  that,  where 
a  furnished  home  is  leased  for  a  short  period 
as  for  a  season  or  summer,  there  is  an  im- 
plied covenant  oc  warranty  on  the  part  of 
the  lessor  that  the  premises  are  fit  for  habi- 
tation. The  doctrine  thus  contended  for  is 
sustained  by  some  of  the  authorities,  and 
repudiated  by  others.  We  do  not  deem  It 
necessary  to  discuss  the  doctrine,  or  to  de- 
termine the  question  whether  it  should  be 
adopted  or  approved  by  this  court  or  not, 
inasmuch  as  the  decision  of  the  present  case 
does  not  require  such  discussion.  It  is  a  gen- 
eral rule  that  where  there  Is  an  express  cov- 
enant relating  to  the  same  matter  as  that  em- 
braced in  the  Implied  covenant,  however  qual- 
ified the  latter  may  be,  the  Implied  covenant 
will  be  excluded  upon  the  principle  embodied 
In  the  Latin  maxim,  "Expressiun  facit  ces- 
sare  tadtum."  12  Am.  &  £<ng.  Ency.  of  Law 
(Ist  Ed.)  p.  1018.  Express  covenants  abrogate 
the  operation  of  implied  covenants  in  accord- 


expression  of  one  tbing  In  a  contract  is  tne 
exclusion  of  another.  8  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  83;  Plnley  t.  Steele,  23 
III.  56.  In  the  case  at  bar  there  Is  an  ex- 
press covenant  on  the  subject  of  making  the 
furnished  house  upon  the  premises  In  ques- 
tion habitable  and  ready  for  occupancy  by 
the  beginning  of  the  term,  and  therefore 
there  Is  no  room  for  an  implied  covenant. 
Where  the  minda  of  the  parties  have  met 
and  made  an  express  agreement,  the  law 
does  not  enlarge  and  qualify  this  express 
agreement  by  implication.  Taylor  on  Land- 
lord and  Tenant  (8th  Ed.)  S  253.  It  Is  true 
that,  although  a  lease  contains  express  cov- 
enants, covenants  may  at  the  same  time  be 
implied;  but  the  latter  will  be  effective  only 
when  they  are  consistent  with  the  express 
covenants.  12  Am.  &  Bng.  Ency.  of  Law 
(1st  Ed.)  p.  1012.  An  implied  covenant  that 
the  house  upon  these  premises  was  fit  for 
habitation  would  certainly  be  inconsistent 
with  the  restricted  meaning  already  given  to 
the  agreement  or  covenant  as  to  habitablllty 
and  occupancy. 

2.  The  defense  sought  to  be  made  by  the 
appellant  was  twofold.  It  Is  claimed  that, 
by  the  terms  of  the  lease,  appellee  was 
bound  not  only  to  make  the  premises  hab- 
itable and  ready  for  occupancy  at  the  begin- 
ning of  the  term  on  April  15,  1902,  but  was 
also  obliged  to  keep  them  In  repair  during 
the  running  of  the  lease,  and  from  the  be- 
ginning to  the  end  of  the  term.  There  Is 
nothing  to  this  effect  in  the  express  provi- 
sions of  the  lease.  On  the  contrary,  appel- 
lant agreed  that  he  would  keep  said  premises 
In  good  repair.  Upon  the  assumption,  how- 
ever, that  appellee  was  obliged  to  make  re- 
pairs after  the  beginning  of  the  term,  ap- 
pellant's first  ground  of  defense  is  that  the 
house  was  lo.nky,  th.it  the  water  came  in 
through  the  roof  and  around  the  windows 
during  the  rains  in  the  summer  of  1902,  and 
that  the  basement  was  not  properly  drained, 
so  that  the  house  was  damp.  It  Is  also 
claimed  that  these  conditions  could  have 
been  obviated  by  making  certain  repairs  dur- 
ing the  running  of  the  lease.  The  second 
ground  of  defense  urged  by  the  appellant  is 
that  he  was  evicted  from  a  part  of  the  prem- 
ises. The  alleged  eviction  proceeds  from  the 
contention  of  the  appellant  that  he  was  ex- 
cluded from  the  tower  and  the  building  on 
the  beach,  as  described  in  the  statement  pre- 
ceding this  opinion,  and  from  two  of  the 
rooms  in  the  stable,  connected  with  the 
dwelling  house. 

Appellant  refused  to  pay  any  rent  after  the 
19th  of  Hay,  1902,  and  some  conversation 
took  place  between  him  and  appellee  and 
her  agents,  and  some  letters  passed  between 
them,  in  reference  to  the  making  of  certain 
repairs  insisted  upon  by  appellant.  There 
waa  a  conflict  In  the  testimony  as  to  the  ex- 
tent of  the  dampness  and  the  leaks  and  the 
.ibscnce  of  proper  drainage,  and  also  as  to 


porch  aroimd  the  dwelling.  This  was  a  mat- 
ter for  the  consideration  of  the  Jury,  and  the 
Jury  have  determined  It  against  appellant 
The  court  properly  instructed  the  Jury  that 
If  they  should  believe  from  the  evidence  that 
any  wrongful  act  of  the  appellee,  or  omis- 
sion to  perform  anything  required  of  her  by 
her  lease,  was  such  as  tended  merely  to 
diminish  the  beneficial  enjoyment  of  the 
premises  leased  by  the  appellant,  he  was  still 
bound  for  thfe  rent  if  he  continued  to  occupy 
the  same,  and  that.  If  the  appellant  did  not 
abandon  the  leased  premises,  his  obligation 
to  pay  the  rent  therefor  remained,  but  that 
he  might  show,  as  a  matter  of  defense.  In 
what  manner  such  beneficial  enjoyment  of 
the  premises  was  diminished  by  such  act  or 
omission  to  act  of  the  plaintiff,  and  recoup 
from  the  rent  such  damages.  If  any,  he  may 
have  shown  by  the  evidence  he  had  sns- 
tained  by  reason  of  the  wrongful  act  or  omis- 
sion to  act  of  the  plaintiff.  Such  la  the  law 
as  has  been  declared  by  this  court.  Chicago 
Legal  News  Co.  v.  Browne,  103  Dl.  317; 
Barrett  v.  Boddle,  158  111.  479,  42  N.  E.  143. 
49  Ara.  St.  Rep.  172;  Keating  v.  Springer, 
146  111.  481,  34  N.  "E.  805,  22  L.  R.  A.  544, 
37  Am.  St.  R^.  175.  Appellant  offered  no 
proof  whatever  on  the  question  of  damages, 
although  the  Instructions  given  to  the  Jury 
told  them  that  he  might  recoup  his  damages, 
and  were  therefore  exceedingly  favorable  to 
him.  Inaamuch  as  appellant  entered  tipon 
the  premises,  and  enjoyed  the  use  of  tbem 
during  the  term  of  the  lease,  he  could  not 
defeat  recovery  by  showing  that  thM-e  were 
certain  leaks  In  the  roof,  or  spots  In  the 
plaster  or  on  the  walls.  It  is  not  claimed  on 
the  part  of  the  appellant  that  the  amount 
of  the  Judgment  recovered  against  him  was 
too  large,  but  It  Is  claimed  that  he  should  not 
be  required  to  pay  anything  at  all  for  the  use 
of  the  premises,  occupied  by  him  during  the 
whole  of  the  term  mentioned  In  the  lease. 
If  the  defects  arising  out  of  dampness  and 
leakage  were  such  as  to  entitle  the  appellant 
to  damages,  then  the  Jury  were  entitled  to 
consider  the  difference  in  rental  value  pro- 
duced by  such  defects,  in  order  to  determine 
the  amount  of  his  damages  by  way  of  re- 
coupment; but  no  evidence  was  produced 
upon  the  subject  of  rental  value. 

Upon  the  subject  of  eviction,  the  evidence 
is  conflicting  also.  As  to  the  rooms  in  the 
stable,  appellant  desired  his  coachman,  with 
the  intter's  wife,  to  occupy  certain  rooms  in 
the  stable  adjoining  the  hay  loft,  and,  as 
It  would  be  necessary  to  have  a  stove  In  the 
rooms  so  occupied  by  the  coachman,  some  ob- 
jection may  have  been  made  by  the  appellee 
or  her  agent  to  the  putting  of  a  stove  in  the 
stable.  But  it  Is  not  clear  from  the  proof 
that  there  was  an  absolute  refusal  on  the 
part  of  the  appellee  to  allow  the  rooms  to  be 
so  occupied.  Appellant  proposed  to  the  ap- 
pellee, or  her  agent,  that  he  would  himself 
erect  a  smokestack  on  the  side  of  the  stable 
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to  be  used  by  the  coachman.  The  evidence 
Is  not  clear  that  appellee  refused  to  allow  this 
to  be  done,  although  the  lease  expressly 
proTldes  that  the  appellant  himself  was  not 
to  allow  any  alterations  to  be  made  In  the 
premises.  As  to  the  tower  and  the  machine 
house,  the  lease  expressly  provides  that  the 
windmill  on  the  tower  was  not  In  order  to 
supply  water,  and  was  not  to  be  oi>erated. 
The  lease  also  provides  that  the  appellee  was 
to  keep  her  gardner  upon  the  premises,  and 
a  horse  and  wagon  in  the  barn  to  be  used 
by  such  gardner.  There  is  some  proof  tend- 
ing to  show  that  the  appellant  desired  to  use 
the  machine  house  as  a  bath  house.  The 
proof  shows  that  it  was  not  built  for,  nor 
Intended  to  be  used  as,  a  bath  house.  The 
proof  also  tends  to  show  that  appellant  de- 
sired to  make  use  of  some  part  of  the  tower 
as  a  bath  house.  Some  objection  may  have 
been  made  to  the  use  of  the  tower  and  ma- 
clilne  house  as  a  bath'  house  because  they 
were  never  Intended  for  such  a  purpose,  but 
there  is  evidence  tending  to  show  that  appel- 
lee did  not  prevent  appellant  from  using 
the  tower  or  the  machine  house  for  any  le- 
gitimate purpose.  The  testimony  of  the  ap- 
pellant tends  to  show  that  he  was  locked 
out  of  the  tower,  and  that  he  was  not  al- 
lowed to  use  the  machine  bouse,  and  that 
some  restriction  was  placed  upon  his  use  of 
the  rooms  in  the  stable,  so  far  as  such  use 
would  require  the  putting  in  of  a  stove,  and 
thereby  running  the  risk  of  the  destruction 
of  the  stable  by  fire.  Appellant  insists  moat 
-strenuously  that,  having  been  evicted  from 
the  use  of  the  tower,  the  machine  house,  and 
these  rooms  in  the  stable,  be  was  not  obligM 
to  pay  any  rent  at  all  for  the  use  of  the 
-dwelling  house  which  he  occupied,  or  ot  the 
1>alance  of  the  premises.  This  court  has  held 
that  the  question  whether  the  acts  of  the 
landlord  amount  to  an  eviction  of  the  ten- 
ant is  a  question  of  fact  to  be  determlncid  by 
the  Jury.  Lynch  v.  Baldwin,  69  III.  210; 
Patterson  v.  Graham,  140  111.  B31,  80  N.  B. 
460.  "Acts  of  a  grave  and  permanent  char- 
acter, which  amount  to  a  clear  indication  of 
Intention  on  the  landlord's  part  to  deprive 
the  tenant  of  the  enjoyment  of  the  demised 
-premises,  will  constitute  an  evlcdon."  Hay- 
ner  v.  Smith,  63  111.  430,  14  Am.  Rep.  124; 
Keating  v.  Springer,  146  111.  481,  84  N.  B. 
806,  22  L.  R.  A.  S44,  87  Am.  Bt  Rep.  175. 
"The  rule  is  well  settled  that  the  wrongful 
act  of  the  landlord  does  not  debar  him  from 
a  recovery  of  rent  unless  the  tenant  by  such 
act  has  been  deprived,  in  whole  or  In  part, 
of  the  possession,  either  actually  or  con- 
structively, or  the  premises  rendered  use- 
less." Chicago  Legal  News  Co.  v.  Browne, 
supra.  The  question  whether  or  not  there 
was  an  eviction  was  submitted  to  the  Jury 
under  the  Instructions,  and  by  the  Judg- 
ments of  the  lower  courts  this  question  of 
fact  has  been  settled  against  the  appellant 
At  the  request  of  the  appellant  the  court  in- 
structed the  Jury  that  any  act  ot  a  per> 


manent  character  done  by  the  landlord,  and 

which  has  the  effect  of  depriving  the  tenant 
of  the  use  of  the  premises  leased,  or  of  a 
I>art  of  them,  would  amount  to  an  eviction. 

After  the  appellant  began  to  complain  of 
the  condition  of  the  dwelling  bouse  upon  the 
premises,  the  appellee  employed  certain  per- 
sons, architects  and  carpenters,  to  examine 
the  premises  and  see  what  repairs  were  nec- 
essary. The  appellant  seems  also  to  have 
caused  an  examination  to  be  made.  The  per- 
sons so  employed  to  examine  the  premises 
made  reports,  but  there  is  evidence  tending 
to  show  that  the  appellant  himseU  refused 
to  permit  repairs  to  be  made,  unless  a  lease 
should  be  given  to  him  for  the  next  year 
upon  the  same  terms,  substantially,  as  he 
was  then  occupying  the  premises,  except  that 
he  was  to  occupy  the  rooms  In  the  stable 
for  the  whole  year,  and  to  build  a  chlmn^ 
at  his  expense,  and  to  pay  the  water  tax  for 
the  bam.  In  a  written  memorandum  signed 
by  him,  after  reciting  the  terms  above  stat- 
ed for  a  lease  for  the  coming  year,  appellant 
used  these  words:  "If  above  accepted,  will 
pay  delinquent  rent,  and  permit  repairs." 
This  tends  strongly  to  show  that,  although 
the  appellee  had  taken  measures  to  ascertain 
whether  the  premises  needed  repairs  or 
not,  the  appellant  himself  was  unwilling 
to  have  them  made,  unless  he  should  be  given 
a  lease  for  the  coming  year  upon  terms  de- 
manded by  him. 

The  questions  of  fact  whether  or  not  ap- 
pellant was  entitled  to  damages  on  account 
of  the  defective  condition  of  the  premises  oc- 
cupied by  him,  and  whether  or  not  he  had 
been  evicted  from  any  part  of  the  premises, 
were  submitted  to  the  Jury  under  prop- 
er instructions,  and  are  not  subject  to  review 
by  tills  court  Much  complaint  is  made  to 
regard  to  instructions,  and  in  regard  to  the 
rulings  of  the  court  upon  the  admission  and 
exclusion  of  evidence,  but  after  a  careful  ex- 
amination of  the  whole  record  we  ore  satis- 
fied that  the  instructions  and  the  rulings  of 
the  court  upon  the  evidence  conform  sub- 
stantially to  the  views  heretofore  expressed 
in  this  opinion,  and  that  no  errors  were 
committed  which  operated  to  the  injury  of 
the  appellant  Accordingly,  the  Judgment  of 
the  Appellate  Court  alSrming  the  Judgment 
of  the  circuit  court  is  afSrmed. 

Judgment  affirmed. 

(at  iiL  stf) 

CHICAGO  TERMINAL  TRANSFER  H.  CO. 
V.  O'DONNELL.* 

(Supreme  Court  of  Illinois.    Dec  22,  1904.) 

VASTCB  AND  SBBVART— UBATH  OF  SKBVANT— 
NEOUGBNCB— CONTKIBCrrOBT  nEOUQKNOB  — 
EVIDENCK— QtTESTION   FOB  JUBT. 

1.  It  ia  the  duty  of  a  railroad  company  car- 
rying a  section  hand  to  and  from  the  place 
where  he  works  to  (ornish  him  a  reasonably 
safe  place  in  which  to  ride,  and,  If  a  car  is  so 

•Rehearing  denied  Febriuur  U,  IMCb 
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Be  for  him  to  take  passage  on  the  top  of  the  car. 

2.  Though,  in  an  action  against  a  railroad 
company  for  the  death  of  a  section  hand  who 
was  struck  while  riding  on  the  top  of  a  car  by 
a  viaduct  over  the  track,  it  was  proper  to  prove 
the  existence  of  whiplashes  suspended  across 
the  track,  as  bearing  on  the  knowledge  of  the 
decedent  that  the  train  was  about  to  pass  under 
the  viaduct,  yet  without  proof  that  they  were 
observed  by  decedent,  or  that  he  appreciated 
the  fact  that  the  train  was  approaching  the 
viaduct,  their  existence  would  not,  as  a  matter 
of  law,  preclude  a  recovery. 

3.  In  an  action  against  a  railroad  company 
for  the  death  of  a  section  hand  who  was  struck 
while  riding  on  the  top  of  a  car  by  a  viaduct 
across  the  track,  evidence  examined,  and  held 
to  reqfuire  the  submission  to  the  jury  of  the 
question  of  the  company's  negligence  in  over- 
crowding the  car  so  as  to  necessitate  decedent's 
riding  on  the  top  thereof. 

4.  Where,  In  an  action  against  a  railroad 
company  for  the  death  of  a  section  hand  who 
was  struck,  while  riding  on  the  top  of  a  car.  by 
a  viaduct  over  the  track,  the  evidence  showed 
the  size  of  the  car,  the  space  therein  occupied  by 
tools,  and  the  number  of  men  therein,  it  was 
not  error  to  exclude  evidence  that  the  car  was 
not  overcrowded. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Patrick  H.  O'Donnell,  adminis- 
trator of  Prank  DlAddarlo,  deceased,  against 
the  Chicago  Terminal  Transfer  Railroad 
Company.  From  a  judgment  of  the  Appel- 
late Court  affirming  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Jesse  B.  Barton,  for  appellant    Oemmlll, 

Barnhnrt  &  Foell,  for  appellee. 

HAND,  J.  This  Is  an  appeal  from  a  judg- 
ment of  the  Appellate  Court  for  the  First 
District  affirming  a  judgment  of  the  superior 
court  of  Cook  county  in  a  personal  Injury 
case  for  the  sum  of  $5,000. 

The  llrst  contention  of  appellant  Is  that 
the  court  erred  in  declining  to  take  the  case 
from  the  jury  at  the  close  of  all  the  evidence. 
The  plaintiff's  Intestate,  Frank  Di  Addario, 
on  the  29th  day  of  July,  1898,  was  In  the 
employ  of  the  defendant  as  a  section  hand, 
and  on  that  day,  in  company  with  some 
50  or  GO  other  laborers  under  a  foreman  nam- 
ed Michael  Burke,  was  working  upon  the 
road  of  the  defendant  near  103d  street,  in 
the  city  of  Chicago.  On  that  evening,  at 
about  6  o'clock,  he,  In  company  with  the 
other  laborers,  started  to  return  to  his  home. 
In  the  central  part  of  the  city,  upon  a  box 
car  attached  to  an  engine.  The  men  placed 
their  tools  in  the  car,  and  the  older  men 
entered  the  car.  The  car  being  overcrowded, 
deceased  and  several  other  young  men  and 
the  brakeman  climbed  up  on  top  of  the  car, 
and  sat  upon  the  running  board  which  was 
located  lengthwise  of  the  car,  near  its  cen- 
ter. As  the  car  passed  beneath  the  viaduct 
at  Halsted  street  the  head  of  the  deceased 
came  In  contact  with  the  lower  edge  of  its 
roof  with  such  violence  that  he  was  killed. 
The  deceased  had  been  in  the  employ  of  the 
defendant  for  11  days,  during  which,  with 


gang  oi  mothers  wiiu  wmcn  ue  worKea  naa 
been  taken  by  the  appellant  to  their  work  in 
the  south  part  of  the  city  each  morning  in  a 
passenger  car  as  far  as  Western  avenue, 
and  from  there  upon  a  flat  car,  and  were  re- 
turned in  the  evening  to  the  places  where 
they  left  the  car  tor  their  homes,  in  the  same 
manner.  The  home  of  the  deceased  was  lo- 
cated near  Halsted  and  Sixteenth  streets,  and 
he  took  and  left  the  car  Just  east  of  the 
viaduct  at  tliat  point,  at  the  Halsted  Street 
Station.  On  the  evening  of  the  accident, 
when  the  engine  and  car  arrived  where  the 
men  were  at  work,  they  were  directed  by  the 
foreman  to  place  their  tools  in  the  car  and 
to  get  into  the  car.  Several  of  the  men  testi- 
fied the  car  was  soon  overcrowded,  and  oth- 
ers, who  were  upon  the  top  of  the  car,  that 
they  and  the  deceased  were  unable  to  get 
into  the  car,  and  for  that  reason  went  upon 
the  top  of  the  car.  It  was  the  custom  of  the 
defendant  to  carry  the  deceased  from  its  sta- 
tion near  bis  home  to  his  work  In  the  morn- 
ing, and  to  return  him  to  that  station  In 
the  evening.  While  it  may  be  conceded  he 
was  not  a  passenger,  it  was  the  duty  of  the 
defendant  to  furnish  blm  a  reasonably  safe 
place  in  wlilcta  to  ride  in  going  to  and  re- 
turning from  bis  work,  and,  if  the  car  was 
overcrowded  by  other  workmen  so  that  he 
could  not  ride  on  the  inside  of  the  car,  it 
was  not  negligence  per  se  for  blm  to  take 
passage  to  his  home  upon  the  top  of  the  car, 
and  it  was  a  question  for  the  jury  to  deter- 
mine, from  the  evidence,  whether  the  car  was 
overcrowded,  and  whether  the  deceased  was 
justified,  by  reason  of  that  fact.  In  going 
upon  the  top  of  the  ear.  The  deceiised  had 
never  ridden  beneath  said  viaduct,  prior  to 
the  time  of  his  injury,  upon  the  top  of  a 
car,  and  there  is  no  evidence  that  he  knew 
of  the  existence  of  the  viaduct  At  the  time 
of  the  Injury  the  train  was  running  at  a 
considerable  rate  of  speed,  and  the  smoke 
from  the  engine  was  blown  back  over  the  car, 
and  the  view  of  the  viaduct  was  obstructed 
to  such  an  extent  thereby  that  persons  upon 
the  top  of  the  car  testified  they  could  not  see 
the  viaduct,  and  did  not  know  they  had 
reached  that  point  upon  tlie  road  until  after 
the  deceased  was  struck  and  killed.  The 
witnesses  upon  the  top  of  the  car  testified 
the  deceased  stood  up  just  as  the  train  reach- 
ed the  viaduct  and  that,  had  he  remained  in  a 
sitting  posture,  his  head  would  not  have  come 
in  contact  with  the  roof  of  the  viaduct.  The 
distance  from  the  top  of  the  running  board, 
upon  which  the  nion  were  sitting,  to  the  lower 
side  of  the  roof  of  the  viaduct,  was  four  feet 
and  five  inches.  The  deceased  was  not  noti- 
fied by  the  defendant  or  any  of  its  servants, 
or  otherwise,  of  the  existence  of  the  viaduct 
or  the  nearness  of  the  lower  side  of  the  roof 
of  the  viaduct  to  the  top  of  the  car,  other- 
wise than  by  telltales  or  whiplashes  suspend- 
ed across  the  tracks  a  short  distance  wes^t 
of  the  viaduct  and  there  was  no  evidence 
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that  tbe  deceased  knew  of  the  train's  near 
approach  to  the  viaduct  at  tbe  time  he  was 
Injured.  It  was  proper  to  prove  the  telltales 
or  whiplashes  were  located  across  the  track, 
as  bearing  upon  the  knowledge  of  the  de- 
ceased that  the  train  was  about  to  pass  un- 
der the  roof  of  the  viaduct,  but  without  proof 
that  they  were  observed  by  the  deceased,  or 
that  he  appreciated,  by  reason  thereof,  the 
fact  that  the  train  was  approaching  the  via- 
duct, their  presence  would  not,  as  a  matter  of 
law,  bar  a  recovery. 

In  view  of  all  the  evidence  In  the  case, 
we  are  of  the  opinion  the  court  did  not  err 
In  declining  to  peremptorily  Instruct  the  Jury 
to  return  a  verdict  in  favor  of  the  defendant, 
but  think  the  questions  of  tbe  negligence  of 
the  defendant,  and  whether  the  plaintiff's  In- 
testate was  guilty  of  such  contributory  neg- 
ligence as  should  bar  a  recovery,  were  proi>- 
erly  left  to  the  Jury. 

It  is  next  contended  that  the  court  erred 
In  refusing  to  permit  a  number  of  the  wit- 
nesses for  tbe  defendant  to  state  that  tbe  car 
was  not  overcrowded.  The  Jurors  were  fully 
advised  by  the  evidence  as  to  the  size  of  the 
car,  the  space  therein  occupied  by  the  tools, 
and  the  number  of  men  in  the  car,  and  from 
this  testimony  they  were  as  well  qualified 
to  Judge  of  the  conditions  inside  tbe  car  as 
the  witnesses.  The  question  at  ia^ue  was 
not  whether  more  men  could  have  been 
crowded  into  the  car,  but  whether,  owing  to 
tbe  crowded  condition  in  the  car,  the  deceas- 
ed was  guilty  of  negligence  in  going  upon  tbe 
top  of  tbe  car.  We  do  not  think  the  refusal 
of  the  court  to  permit  the  witnesses  to  state 
whether  or  not  tbe  car  was  crowded  reversi- 
ble error. 

It  is  also  contended  that  the  court  Improp- 
erly refused  certain  instructions  offered  upon 
behalf  of  the  defendant  We  have  examin- 
ed the  instructions  given  upon  behalf  of  the 
defendant  and  those  refused,  and  think  that 
the  Jury  were  fully  and  fairly  instructed  as 
to  the  law  of  the  case,  and  that  tbe  refusal 
of  tbe  oftered  instructions  does  not  consti- 
tute Bucb  error  as  should  cause  a  reversal  of 
tbe  case.  Finding  no  reversible  error  In  this 
record,  the  judgment  of  the  Appellate  Court 
will  be  affirmed. 

Judgment  affirmed. 


(IM  Ind.  U2) 

MACB  V.  SMITH.    (No.  20,549.) 
(Snpreme  C!ourt  of  Indiana.    Jan.  25,  1905.) 

INTOXICATIKG  UQUOBS— APPLICATION  FOB  LI- 
CENSE— STTHnCIENCT. 

1.  An  application  for  a  liquor  license,  descril>- 
ing  the  premises  where  the  busineto  was  to  be 
conducted  as  the  lower  floor  of  the  front  room 
of  a  building  on  a  certain  street  corner,  was 
insufficient,  under  Burns'  Ann.  St.  lOOl,  i 
7283a,  requiring  the  aiiplication  to  specifically 
describe  the  room. 

Appeal  from  Circuit  Court,  Jennings 
Connty;  Wm.  Fitzgerald,  Special  Judge. 


Proceedings  by  Perry  F.  Smith  to  obtain  a 
liquor  license.  From  a  judgment  granting 
the  license,  Lambert  E.  Mace  appeals. 
Transferred  from  the  Appellate  Court  under 
secUon  1337u,  Burns'  Ann.  St  1901  (Acta 
1901,  p.  690,  c.  260).    Reversed. 

T.  C.  Batchelor  and  C.  A.  Batchelor,  for 
appellant  Mark  Storen  and  Joseph  H.  Shea, 
for  appellee. 

MONKS,  J.  This  proceeding  was  com- 
menced before  the  board  of  commissioners  of 
Scott  county  to  obtain  a  license  to  sell  intox- 
icating liquors  under  the  provisions  of  the 
laws  of  this  state  (sections  7276-7288,  Burns' 
Ann.  St  1901).  A  remonstrance  was  filed 
before  said  board  of  commissioners  by  appel- 
lant against  the  granting  of  said  license,  on 
the  ground  that  appellee  was  not  a  "fit  per- 
son to  be  Intrusted  with  the  sale  of  intoxi- 
cating liquors."  The  trial  before  the  board 
resulted  in  a  finding  and  Judgment  against 
appellant  from  which  he  appealed  to  the 
circuit  court  of  said  coimty,  after  which,  on 
account  of  the  changes  of  venues  taken  In 
said  cause,  the  same  was  tried  In  the  court 
below,  where  a  general  verdict  was  returned 
In  favor  of  appellee,  and,  over  a  motion  for 
a  new  trial.  Judgment  was  rendered  granting 
him  a  license  as  asked  for  in  his  application. 
The  errors  assigned  call  in  question  the  suffi- 
ciency of  tbe  application  for  a  license,  and 
the  action  of  the  court  In  overruling  appel- 
lant's motion  for  a  new  trial 

Tbe  objection  urged  against  the  applica- 
tion for  a  license  is  that  said  application  is 
not  sufficient  under  section  7283a,  Burns' 
Ann  St  1901  (being  section  1,  Acts  1895,  p. 
248,  c.  127),  which  provides  "that  hereafter 
all  persons  applying  for  license  before  any 
board  of  commissioners,  under  the  existing 
laws  of  tbe  state  of  Indiana,  to  sell  spiritu- 
ous, vinous,  malt '  or  other  intoxicating  liq- 
uors, shall,  in  such  application,  specifically 
describe  tbe  room  in  which  be  desires  to  sell 
such  liquors,  and  the  exact  location  of  tbe 
same,  and  If  there  is  more  than  one  room  in 
the  building  In  which  such  liquors  are  in- 
tended to  be  sold,  said  applicant  shall  spe- 
cifically describe  and  locate  tbe  room  in 
which  be  desires  to  sell  such  liquors  In  such 
building."  Tbe  part  of  the  application  in 
question  reads  as  follows:  "Said  place  of 
business  and  premises  whereon  said  liquors 
are  to  be  sold  and  drimk  are  located  tbe  low- 
er floor  of  the  front  room  of  tbe  two  story 
brick  building  situated  on  the  southwest  cor- 
ner of  lot  No.  47  on  the  corner  of  Main  and 
Cherry  streets  being  22  feet  front  on  Cherry 
street  and  26%  feet  on  Main  street  being  a 
part  of  lot  No.  47  in  Lexington,  in  Lexing- 
ton township,  in  Scott  county,  Indiana." 
Said  description  seems  to  have  been  pre- 
pared with  reference  to  tbe  requirements  of 
section  7278,  Bums'  Ann.  St  1901  (being  sec- 
tion 3  of  tbe  act  of  1875),  In  regard  to  tbe  de- 
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KtlpttoB  teqnlred  !o  the  notice  of  the  appli- 
cation required  by  aaid  act;  and  not  under 
section  72^a,  supra,  of  tbe  act  of  1885.  Said 
section  7278,  supra  (being  section  8  of  the 
act  of  1875;  Laws  1875,  p.  55,  c.  18),  only  re- 
quired that  "the  precise  location  of  the 
premises  In  which  he  desires  to  sell"  be 
stated,  while  section  7283a,  supra  (being  sec- 
tion 1  of  the  act  of  1895),  requires  not  only 
that  the  exact  location  of  tiie  room  in  which 
he  desires  to  sell  be  specifically  described, 
but  that  the  room  itself  be  specifically  de- 
scribed, and,  if  there  is  more  than  one  room 
In  the  building,  that  the  room  In  which  tbe 
applicant  desires  to  sell  be  speciflcally  de- 
scribed and  located.  The  building  described 
fronts  on  two  streets,  and  the  words  "tbe 
lower  floor  of  the  front  room  of  the  two 
story  bri<ft  building"  do  not  specifically  de- 
scribe the  location  of  said  room  in  the  build- 
ing. As  the  words  "lower  floor,"  in  said 
description,  apply  to  tbe  room,  and  not  to  the 
building,  any  front  room  In  the  basement, 
or  on  the  ground  floor  or  any  other  floor  in 
said  building,  on  either  of  said  streets,  would 
satisfy  the  description  in  the  application. 
There  is  no  spedflc  description  of  the  room. 
It  is  eTldent  that  said  application  was  in- 
sufficient, and  it  follows  that  tbe  court  erred 
In  holding  otherwise. 

Other  questions  are  argued  as  grounds  of 
reversal  by  appellant,  but  what  we  have  said 
renders  their  determination  unnecessary. 

Judgment  reversed,  wltb  InstructionB  to 
sustain  the  motion  to  dismiss  appellee's  ap- 
plication. 

(M  Ind.  App.  408) 

BRNBST  T.  GRAND  TRUNK  WBSTSRN' 
RY.  CO.  (No.  6,308.) 

(Appellate  Court  of  Indiana,  OlvisloB  NOk  li 
I  Jan.  10,  1005.) 

ArPKAXi—mtAinrr  of  jiTDOMxira— flusTAiir- 

IHO    DEUUBBKB. 

I.  SnstaininB  a  demurrer  to  a  complaint  is 
not  a  final  judgment  from  which  an  appeal  lies, 
and  snch  order  is  not  within  the  ezceptlons  ol 
Bums'  Ann.  St  1001,  t  658,  allowing  appeals 
from  certain  interlocutory  orders. 

Appeal  from  Circuit  Court,  Porter  County; 
H.  B.  TnthlU,  Judge. 

Action  by  Helen  Bniest,  administratrix, 
against  the  Grand  Trunk  Western  Railway 
Company.  From  a  Judgment  sustaining  a 
demurrer  to  the  complaint,  plaintiff  appeals. 
Transferred  from  the  Supreme  Court  under 
Act  Man^  12,  1801  (Laws  1001,  p.  568,  c. 
247,  I  12).    Appeal  dismissed. 

N.  J.  Bozarth  and  C.  G.  Bozarth,  for  ap- 
pellant Johnston,  Bartholomew  &  Bartholo- 
mew, for  appellee. . 

ROBINSON,  P.  J.  To  the  first,  third, 
fourth,  and  fifth  paragrapbs  ot  appellant's 
complaint  a  separate  demurrer  was  overml- 

I I.  See  Appeal  and  Bnor,  vol.  t,  CesL '  Dig.  H 
3®,  UT7. 


ed,  and  to  the  second  paragraph  mm  nistaiiiF 
ed.  An  exception  was  reaerred  by  appelant, 
Tbe  only  error  assigned  ia  sostalnlng  this 
demurrer.  The  final  entry  is  the  ruling  on 
the  demurrer.  The  record  does  not  diacloie 
that  further  proceedings  of  any  kind  were 
had  in  the  trial  court  The  error  assigned 
presents  no  question,  for  the  reason  that  the 
record  does  not  show  that  final  Judgment 
was  rendered  (Burns'  Ann.  St  1901,  {  614), 
and  the  ruling  questioned  is  not  within  the 
exceptions  to  tiie  general  statute  autborizing 
appeals  (Bums'  Ann.  St  1801,  |  658).  Sus- 
taining a  demurrer  to  a  complaint  is  not  a 
final  Judgment  from  which  an  appeal  will  Usl 
Slagle  T.  Bodmer,  58  Ind.  465;  State  ex  reL 
T.  Herod,  21  Ind.  App.  177,  61  N.  EL  952,  and 
cases  cited;  James  v.  Lake  Erie,  et&,  H. 
Co.,'  144  Ind.  630,  43  N.  B.  876,  and  cases 
dted;  Ewbanks'  Manual,  I  82;  Blliott's  App. 
Proc.  I  81. 
Appeal  dismissed. 

UK  lol.  App.  10) 
DIBBLA  T.  ROBERTS.    (No.  4,967.)* 
(Appellate  Court  of  Indiana,  DiTiaioD  Na  X 
Jan.  25,  1005.) 

ICASIXB    AND    SEBVANT— ACTION    FOB    WAGES— 
COICPLAINT— OONBTBUOnON. 

1.  Plaintiff  alleged  tbat  defendant  was  inddit* 
ed  to  him  in  the  sum  of  $45  for  salary  under  a 
contract  for  serrices  as  a  traveling  salesman 
for  the  year  1002,  and  that  defendant  was  also 
indebted  In  the  further  sam  of  $^8.44,  which 
was  6  per  cent  commission  <m  $6,000  worth  of 
goods  sold  by  plaintiff  over  $20,000  during  the 
year,  which  defendant  had  agreed  to  pay  plain- 
tiff in  addition  to  his  salary ;  that  plaintiff  had 
fully  performed  his  part  of  the  agreement;  and 
that  the  sum  of  $804.44  was  due  and  onpaid. 
Held,  that  such  complaint  stated  a  cause  of 
action  for  salary  earned  during  the  year,  and 
not  to  recover  damages  for  a  wrongful  discharge. 

Appeal  from  Circuit  C!ourt,  Vanderburgh 
County;   Louis  0.  Rasch,  Judge. 

Action  by  Willard  R.  Rob»^  against  L.  N. 
Dibble.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Afllrmed. 

Ireland  &  Reister,  for  appellant.  CL  h. 
Wedding  and  O.  L.  Zloberts,  for  appellee. 

ROBY,  J.  Appellantfs  demurrer  to  ap- 
pellee's amended  complaint  was  OTermled. 
He  then  flled  a  general  denial  and  a  plea  of 
payment,  to  the  latter  of  which  a  reply  in  de- 
nial was  made.  Trial  by  the  court  without  a 
Jury,  and  a  general  finding  that  there  was 
due  from  tbe  defendant  to  the  plalatlfl  $29&- 
44.  Appellant's  motion  for  a  new  trial  was 
overruled,  and  Judgment  was  rendered  on 
the  verdict 

The  parties  differ  as  to  the  theory  of  tbe 
amended  complaint  That.pleading,  omitting 
the  caption,  was  as  follows:  "Said  plain- 
tiff, Willard  R.  Roberts,  complains  of  the 
defendant,  L.  N.  Dibble,  doing  business  un- 
der the  firm  name  of  Dibble  dc  Warner,  and 
says  that  said  defendant  is  indebted  to  tb» 
plaintiff  in  the  sum  of  torty-flTe  doUait  CMS^ 

'RehesrUis  denied. 


bdj 


HAmtAHAN  Y.  KMCEBBBOCKSB. 


11$7 


00),  balance  4ne  plaintiff  on  salary  under  ■ 
eontract  entered  into  between  plalntUC  and 
defendant  for  bis  services  as  traveling  sales- 
man for  tbe  defendant  during  tbe  year  1902( 
and  tbat  tbe  defendant  Is  Indebted  to  tbe 
plaintiff  In  tbe  fortber  sum  of  two  bnndred 
fifty-nine  dollars  and  forty-four  cents  ($250.^ 
44),  commission  on  goods  sold  over  twenty 
tbousand  dollars  ($20,000)  during  said  year 
under  contract  between  plaintiff  and  de- 
fendant by  wblcb  a  commission  of  6  per 
cent,  was  agreed  upon  to  be  paid  plaintiff 
by  tbe  defendant;  tbat  under  said  contract 
plaintiff  sold  over  $26,000  of  the  defend- 
ant's goods  during  tbe  year  1902,  and  tbat 
tbe  plaintiff  In  all  tblngs  fully  performed  bis 
part  of  tbe  agreement  wltb  tbe  defendant, 
amounting  In  all  to  tbe  sum  of  tbree  bnndred 
four  dollars  and  forty-four  cents  ($304.44); 
tbat  said  sum  Is  past  due  and  wholly  impald. 
Wherefore,"  etc.  Appellant  treats  the  ac- 
tion as  one  to  recover  damages  for  a  wrong- 
ful discharge  of  appellee,  and  the  refusal  by 
tbe  appellant  to  continue  his  employment 
during  tbe  year  1902.  This  construction  ,1a 
not  warranted.  Tbe  evident  purpose  of  tbe 
irteader  was  to  recover  a  balance  of  salary 
earned  amounting  to  $45,  and  commission 
upon  sales  In  excess  of  $20,000.  No  bill  of 
particulars  was  filed,  and  there  was  no  mo- 
tion to  make  more  specific.  Tbe  allegation  la 
that  tbe  salary  was  earned  during  the  ypar, 
bat  does  not  necessarily  embrace  services 
covering  tbe  entire  year.  The  complaint  was 
mffllclent  to  withstand  the  demurrer. 

Tbe  motion  for  a  new  trial  requires  a  con- 
sideration of  the  evidence.  There  was  evi- 
dence that  the  season  of  1002  for  the  sale  of 
the  line  of  merchandise  handled  by  the  par- 
ties was  ended  before  the  action  was  begun; 
tbat  appellant  bad  contracted  to  pay  appellee 
$1,200  for  the  sale  of  $20,000  worth  of  goods, 
and  6  per  cent,  commission  on  tbe  amount 
sold  In  excess  thereof.  Appellant  testified 
tbat  be  bad  discharged  appellee  for  nonat- 
tention  to  duty.  There  la  no  apparent  con- 
troversy as  to  the  amount  due,  and,  were  we 
to  adopt  appellant's  theory,  which  we  do  not 
do,  an  affirmance  of  the  Judgment  would  still 
be  required,  a  correct  result  having  been 
reached.  Section  670,  Bums'  Ann.  St.  1901; 
section  401,  Bums'  Ann.  St.  1901;  Wortman 
T.  Mlnlcb,  28  Ind.  App.  81,  62  N.  B.  85. 

Jndgment  affirmed. 


as  isd.  App.  US) 

HANKAHAM  t.  KMICKERBOOEBB.     (Now 

5,047.)  1 

(Appdlate  Ooort  of  Indiana,  IMvMmi  No.  1. 

Jan.  27.  1905.) 

nrroxiCATiNO  uquobs— action  rot  pbiob— 

APFIAI/— BBIZn— TAnUBI     TO     nUB— BEVXB- 
SAI/— HAB1IU88    XBBOB— KVIDBITCB— BXVIEW. 

1.  Appellant  la  not  entitied  to  the  reversal  of 
a  Jndgment  as  of  right  for  appellee's  failure  to 
file  a  brief. 

[Bd._Not«. — TvT  caaM  In  point.  •••  toL  8, 
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2.  Where,  In  an  action  on  aa  aecoont  (or  In- 
toxicating liquors  sold  in  Illinois,  plaintiS'a  ev- 
idence was  Insuffident  to  show  a  repeal  of  Rev. 
St  111.  1845,  a  64,  i  17,  relied  «n  as  a  defense, 
making  accounts  for  sales  of  liquor  to  an  amouni 
exceeduig  50  cents  void,  the  erroneous  admission 
of  parol  evidence  on  the  part  of  defendant  that 
sacn  act  was  still  In  foroa  was  harmless. 

8.  AcU  1908,  p.  338,  e.  193,  I  8,  requires  a> 
appellate  tribujnal  to  weigh  the  evidence  In  all 
cases  "not  now  or  hereafter  triable  by  a  Jury." 
EHd  that,  an  action  on  an  account  for  the  sale 
of  liquor  being  triable  by  Jury,  the  appellate 
court  was  not  bound  to  weigh  the  evidence  on  an 
appeal,  though  the  action  waa  in  fact  tried  t* 
the  court. 

Appeal  from  Superior  Court,  Lake  County; 
H.  B.  TuthUl,  Judge. 

Action  by  William  Hanraban  against  John 
J.  Knickerbocker.  From  a  Judgment  in  fa- 
vor of  defendant,  plaintiff  appeals.  Case 
transferred  from  Supreme  Court,  aa  author- 
ized by  Bums'  Ann.  St.  1901, 1 1837.  Affirm. 
ed. 

A.  F.  Knotta  and  John  A.  Sweany,  for  ap- 
pellant   Crumpacker  A  Moras,  for  appellee. 

ROBINSON,  P.  J.  Appellant's  motion  te 
reverse  the  Judgment  because  of  appellee's 
failure  to  file  a  brief,  which  was  postponed 
nnttl  final  bearing.  Is  overruled.  Counsel  dte 
a  number  of  cases  In  support  of  the  motion, 
but  an  examination  of  these  cases,  discloses 
that  they  do  not  purport  to  declare  a  rule  ap- 
plicable alike  to  all  caaes  on  appeal,  bnt  tbat 
It  la  a  rule  "enforced  only  within  the  discre- 
tion of  tbe  court."  Sometimes  the  rule  has 
not  been  enforced  (Berkshire  v.  Cabey,  157 
Ind.  1,  60  N.  B.  696);  at  otber  times  It  has 
been  (Neu  v.  Town  of  Bourbon,  157  Ind.  476. 
62  N.  B.  7;  People's  Nat.  Bank  T.  State  ex 
rel..  159  Ind.  853,  65  N.  E.  6;  Union  Traction 
Co.  V.  Forst,  162  Ind.  567,  70  N.  K.  979; 
Moore  V.  Znmbrun,  162  Ind.  606,  70  N.  B. 
800;  Miller  v.  Julian  [Ind.  Sup.]  72  N.  B. 
688).  In  none  of  these  cases  does  It  appear 
that  tbe  case  was  reversed  upon  the  motion 
of  appellant  Moreover,  It  cannot  be  said 
tbat  such  a  rule  gives  to  an  appellant  any 
additional  right  to  a  reversal.  In  Miller  ▼. 
Julian,  supra,  tbe  court  said:  "The  rule  was 
not  declared  In  the  Interest  of  an  appellant 
bnt  for  tbe  protection  of  the  conrt,  In  order 
to  relieve  It  of  tbe  burden  of  controverting 
tbe  arguments  and  contentions  advanced  for 
reversal."  As  we  understand  these  cases, 
they  give  an  appellant  no  authority  to  claim 
as  a  right  that  the  Judgment  be  reversed  be- 
cause of  appellee's  failure  to  file  a  brief, 
for  the  reason  that  whether  or  not  tbe  case 
shall  be  reversed  for  such  a  failure  is  wholly 
within  the  discretion  of  tbe  conrt  We  think 
It  manifest  therefore,  that  whether  or  not 
a  case  shall  be  reversed  for  such  failure 
necessarily  depends  upon  tbe  sound  Judg- 
ment of  the  court  as  to  the  particular  case 
tben  under  consideration.  This  being  true, 
It  cannot  be  said  that  any  mle.  properly 
speaking,  has  been  declared  in  the  above 
eases.    TUs  court  has  not  seen  propei^  st> 
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of  appellant,  to  reverse  a  case  for  appellee's 
failure  to  file  a  brief. 

Appellant's  motion  asks  that  the  case  be 
reversed  solely  upon  the  ground  that  appel- 
lee has  failed  to  file  a  brief,  and  this  regard- 
less of  whether  his  appeal  has  been  taken  in 
the  manner  directed  by  the  statute  authoriz- 
ing it,  or  vrhether  the  court  has  acquired  Ju- 
risdiction over  all  the  parties  whose  rights 
will  be  affected  by  its  Judgment,  or  whether 
appellant  has  filed  any  proper  assignment  of 
error  or  any  error  at  all,  or  whether  the  rec- 
ord shows  that  reversible  error  was  commit- 
ted by  the  trial  court  "All  reasonable  pre- 
sumptions," said  the  court  in  Aydelott  v.  Col- 
Hngs,  144  Ind.  602,  43  N.  E.  867,  "are  made 
in  favor  of  the  rulings  of  the  trial  court,  and 
to  entitle  a  party  to  reversal  of  a  Judgment 
he  must  point  out  and  establish  by  the  record 
that  the  trial  court  committed  a  reversible 
error."  This  has  long  been  the  rule  in  this 
state.  See  Trayser  v.  Trustees,  etc.,  39  Ind. 
556;  Lake  Shore,  etc.,  Ry.  Co.  v.  Cincinnati, 
etc.,  By.  Co.,  116  Ind.  578,  10  N.  E.  440; 
Lime  City,  etc.,  Ass'n  t.  Black,  136  Ind.  644, 
35  N.  E.  829,  and  cases  cited;  Harter  v. 
Elzroth,  111  Ind.  159,  12  N.  E.  129;  Cllne  v. 
Llndsey,  110  Ind.  337,  11  N.  E.  441;  Lake 
Erie,  etc.,  Ry.  Co.  v.  Juday,  24  Ind.  App. 
469,  56  N.  E.  931;  Martin  v.  Martin,  74  Ind. 
207;  Allen  v.  Gavin,  130  Ind.  190,  29  N.  B. 
363;  State  t.  Van  Clewe,  157  Ind.  608,  62  N. 
E.  446;  EvansvlUe,  etc.,  R.  Co.  v.  Lavender, 
7  Ind.  App.  655,  34  N.  B.  847;  ElUott's  App. 
Proc.  §  710,  and  cases  cited;  Ewbank's  Man- 
ual, §  198,  and  cases  cited. 

This  was  a  suit  by  appellant  for  a  re- 
covery of  money.  Appellee  was  given  a 
judgment  for  costs.  The  questions  relied 
upon  for  a  reversal  arise  under  the  motion 
for  a  new  trial.  In  support  of  a  paragraph 
of  answer  evidence  was  introduced  to  show 
that  the  claim  sued  on  was  an  amount  due 
appellant  for  intoxicating  liquors  sold  at  re- 
tall  by  appellant  to  appellee.  The  sales 
were  made  in  Illinois,  and  appellee  intro- 
duced In  evidence  section  17  of  chapter  64 
of  the  Illinois  Revised  Statutes  of  1845, 
which  provided  that  all  accounts  of  retailers 
of  spirituous  liquors  for  a  greater  amount 
than  50  cents  should  be  void,  that  no  court 


count.  Appellant's  counsel  tbea  introduced 
In  evidence  a  certain  page  from  the  Revised 
Statutes  of  Illinois  of  1874  (page  1012)  for  the 
purpose  of  showing  that  the  above  section 
17  had  been  repealed.  This  repealing  act, 
which  is  set  out  In  the  record,  states  that 
"the  following  acts  and  parts  of  acts  are 
hereby  repealed."  This  la  followed  by  a 
number  of  acts,  each  set  out  by  title  only, 
with  the  date  it  was  approved  or  was  In 
force.  One  of  these  titles  reads,  "  'An  act 
for  revising  and  consolidating  the  general 
statutes  of  the  state  of  Illinois,'  approved 
March  3,  1845,  except  chapter  104  entitled 
Trespass.' "  Whether  or  not  section  17 
was  a  part  of  the  act  of  which  the  above 
is  the  title  is  not  made  to  appear.  Nor 
does  it  appear  from  any  evidence  of  what 
act  this  section  was  a  part  This  evidence 
does  not  show  that  section  17  was  repealed, 
nor  is  there  any  evidence  to  overtlrrow  the 
presumption  that  this  section  continued  in 
force  and  was  In  force  at  the  time  of  the 
trial.  If,  therefore,  the  parol  evidence  of- 
fered by  appellee  to  prove  that  section  17 
was  stlir  In  force  was  erroneously  admitted, 
the  error  was  harmless,  for  the  reason  that 
the  evidence  by  which  that  fact  had  al- 
ready been  established  was  uncontradicted, 
and  the  fact  was  proven  without  reference 
to  the  parol  testimony  of  which  complaint 
Is  made.' 

The  remaining  question  argued  is  upon  the 
sufficiency  of  the  evidence  to  sustain  the 
court's  conclusion.  This  is  not  a  case  where 
the  appellate  tribunal  Is  required  to  weigh 
the  evidence,  as  provided  in  section  8  of  the 
act  approved  March  9,  1903  (Acts  1903,  p. 
338,  c.  193).  It  Is  true  the  case  was  tried 
by  the  court,  a  Jury  having  been  waived. 
But  It  Is  a  case  that  was  "triable  by  a  Jury." 
and  the  above  section  requires  the  appellate 
tribunal  to  review  the  evidence  "In  all  cases 
not  now  or  hereafter  triable  by  a  Jury." 
The  pridence  Is  quite  lengthy,  and  upon  the 
material  questions  In  the  case  it  Is  not  claim- 
ed that  it  is  not  conflicting.  As  there  is 
evidence  to  support  the  court's  finding  in 
every  material  respect,  we  are  not  author- 
ized to  disturb  It  upon  appeal. 

Judgment  aflJrmed. 
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MEMORANDUM  DECISIONS. 


APPBL,  Appellant,  t.  ^TNA  LIFB  INS. 
CO.,  Respondent.  (Oaurt  of  Appeals  o{  New 
York.  Dec.  16,  1904.)  Appeal  from  an  order  of 
the  Appellate  Division  of  the  SnjMreme  Court  In 
the  Fourth  Judicial  Department  (86  App.  Div. 
83,  83  N.  Y.  Supp.  238),  entered  August  Zi,  1903, 
sustaining  defendant's  exceptions,  ordered  to  be 
heard  ia  the  first  instance  by  the  Appellate  Di- 
vision, and  granting  a  motion  for  a  new  trial. 
Charles  Van  Toorhis,  for  appellant.  Charles  J. 
Bissell  and  Joseph  W.  Taylor,  for  respondent. 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  for  defendant  on  the  stip- 
ulation, with  costs  in  all  courts. 

CDLLEN.  C.  J.,  and  GRAY.  O'BRIEN, 
BARTLBTT,  HAIGHT,  MARTIN,  and  VANI^ 
33.,  concur. 

ASTORIA  HEIGHTS  LAND  CO.  et  al.,  Ap- 
pellants, V.  CITY  OF  NEW  YORK,  Respond- 
ent BRID6EMAN  et  al.  v.  SAME.  (Court  of 
Appeals  of  Neir  York.  Oct.  2o,  1904.)  Appeals 
from  judgments  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (89  App.  DiT.  512,  86  N.  Y.  Supp.  651 ;  89 
App.  Div.  627,  88  N.  Y.  Supp.  1093),  entered 
FebruaiT  13,  1904,  affirming  judgments  in  fa- 
vor of  defendant  entered  upon  the  report  of  a 
referee.  Hector  M.  Hitchings,  for  appellants. 
John  J.  Delany,  Con).  Counsel  (Theodore  Con- 
noly  and  George  L.  Sterling,  of  counsel),  for  re- 
spondent. 

PER  CURIAM.  Judgments  affirmed,  with 
costs. 

CCLLEN,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  MARTIN,  VANN,  and  WERNER,  JJ., 
concur.   HAIGHT.  J.,  absent. 


In  re  BACKUS.  (Court  of  Appeals  of  New 
York.  Oct  25,  1904.)  Appeal  by  permission 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (91  App.  Div.  2150,  86  N.  Y.  Supp.  638), 
entered  February  24,  li)04,  which  reversed  an 
order  of  Special  Term  granting  a  motion  to 
punish  the  respondent  herein  for  a  contempt  of 
court.  The  following  question  was  certified : 
"Has  the  Supreme  Court,  at  a  Special  Term 
held  in  the  county  of  New  York,  jurisdiction  to 
punish  a  judgment  debtor  as  for  a  contempt  in 
refusing  to  answer  questions  and  to  obey  the 
direction  of  a  referee  appointed  in  proceedings 
supplementary  to  execution  instituted  before  a 
county  judge  of  Rensselaer  county,  the  judg- 
ment having  been  docketed  in  such  county,  and 
an  execution  having  been  issued  to  the  sheriff  of 
such  county  and  returned  unsatisfied,  and  the 
referee  having  been  appointed  by  the  county 
judg«  before  whom  the  special  proceeding  was 
pending  and  the  reference  proceeding  in  the 
county  in  which  the  referee  was  appointed ;  the 
judgment  having  been  rendered  by  the  Supreme 
Court  at  New  York  County?"  Abel  Merchant, 
Jr.,  and  Henry  D.  Merchant,  for  appellant. 
Thomas  O'Connor  and  John  Ik  Hill,  for  re- 
spondent. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  prevailing  opinion  below,  and  question  certi- 
fied answered  in  the  negative. 

CULXiBN,  C.  J.,  and  O'BRIEN,  MARTIN, 
VANN,  and  WERNER,  JJ.,  concur.  GRAY 
and  ElAIGHT,  JJ.,  absent 


BARRY,     Respondent,     y.     VILIiAGB    OF 
POST  JERVXS,  AppeUant   (Court  of  Appeals 


of  New  York.  Dec.  80,  1904.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(93  App.  Div.  618,  87  N.  Y.  Supp.  1127),  en- 
tered April  20,  1904,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial.  Wil- 
liam A.  Farshall,  for  appellant  SVank  Lybolt, 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MAftTIN,  and  VANN,  JJ,  concur. 
O'BRIEN,  J.,  not  voting. 


BECEkWITH  et  al..  Respondents,  y.  NEW 
YORK,  C.  &  ST.  L.  R.  CO.,  Appellant  (Court 
of  Appeals  of  New  York.  Nov.  15,  1904.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judicial 
Department  (90  App.  Div.  611,  85  N.  Y.  Supp. 
1125),  entered  January  13,  1904,  affirming  a 
judgment  in  favor  of  plaintiffs  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial.  Louis  L.  Babcock,  for  appellant 
Thomas  H.  Dowd  and  George  W.  Cole,  for  re- 
spondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  O.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  VANN,  and  WER- 
NER, JJ.,  concur. 

BBNTB,  Respondent  v.  METROPOLITAN 
ST.  RY.  CO.,  Appellant  (Court  of  Appeals  of 
New  York.  Dec.  30,  1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (90 
App.  Diy.  213,  86  N.  Y.  Supp.  85),  entered  Feb- 
ruary 4,  1904,  affirming  a  jnd^ent  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial.  Bayard  H. 
Ames  and  Henry  A.  Robinson,  for  appellant 
Abram  I.  Elkus,  James  C.  McEachen,  and  Car- 
lisle J.  Gleason,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  O'BRIEN,  BART- 
LETT, HAIGHT,  MARTIN,  and  VANN,  JJ., 
coucur.    GRAY,  J.,  not  sitting. 


In  re  BODINE  et  al.  (Court  of  Appeals  of 
New  York.  Jan.  17,  1905.)  Appeal  from  an  or- 
der of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (96 
App.  Div.  625.  88  N.  Y.  Supp.  1093),  entered 
July  11,  1904,  which  affirmed  an  order  of  Spe- 
cial Term  dismissing  the  petition  herein.  Wil- 
liam F.  Quigley,  for  appellants.  George  W.  Van 
Slyck,  George  Q.  Collins,  and  Ronald  K.  Brown, 
for  respondent  trustees.  W.  A.  Purrington,  for 
respondent  Alice  M.  Bodine. 

PER  CURIAM.  Appeal  dismissed,  with  costs 
to  all  parties  appearing  in  this  court  by.  sepa- 
rate attorneys. 

CULLEN,  C.  J.,  and  GRAY.  O'BRIEN, 
BARTLETT.  HAIGHT,  VANN,  and  WERr 
NER,  JJ.,  concur. 


BOSWOBTH,  Respondent,  y.  KINGHOBN 
et  al..  Appellants.  (Court  of  Appeals  of  New 
York.  Nov.  15,  1904.)  Appeal  from  a  judgment 
of  the  Appellate  Diviaion  of  the  Supreme  Court 
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modUjiBg;  mod  amrmlnc  aa  modified,  a  Judgment 
in  favor  of  plaintiff  entered  upon  a  dedsion  of 
the  court  at  a  Trial  Term  without  a  jury,  and 
dismissinf  an  app^l  from  an  order  denying  a 
motion  for  a  new  trial.  Henry  B.  Kingbom  and 
George  Wilcox,  for  appellants.  Edward  B.  0th- 
«man,  for  respondent. 

PER  OUaiAM.  Judgment  affirmed,  wltk 
costs. 

CULLEN.  a  J.,  and  OUAX,  BARTLBTT, 
HAIOHT,  MABTIN,  VANN,  and  WBBNEB, 
JJ-  concur. 


BROWN,  Respondent,  ▼.  CITT  OF  YXYlr 
TON,  Appellant.  (Court  of  Appeals  of  New 
Tork.  Dec.  30,  1904.)  Appeal  from  a  judgment 
<^  the  Appellate  Division  of  the  Supreme  Court 
in  the  Fourth  Judicial  Department  (S4  App. 
Div.  633,  82  N.  Y.  Supp,  1096),  entered  May 
23,  1903,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial.  Claude  E.  Oulle,  S. 
B.  Mead,  and  William  S.  Hillick,  for  appellant 
F.  T.  Cabin  and  W.  H.  Kenyon,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY,  BARTLHTT, 
HAIGUT,  &IARTIN,  and  VANN,  JJ..  csncnr. 
O'BRIEN,  J.,  not  voting. 


BROWNE,  Respondent,  ▼.  NEW  YORK 
CENT.  &  H.  R.  R.  Co.,  Appellant.  (Court  of 
Appeals  of  New  York.  Oct  28,  1904.)  Appeal 
bvtn  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (87  App.  Div.  206,  83  N.  Y.  Supp. 
1028),  entered  October  7,  1903,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict Alexander  H.  Cowie,  for  appellant  O.  W. 
DriscoU,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  J.,  and  O'BRIEN,  BART- 
LETT,  HAIOHT,  MARTIN,  VANN.  and 
WERNER,  JJ.,  concur. 


CHAMBERLAIN.  Respondent  ▼.  OLEAN 
8T.  RY.  CO-  Appellant  (Court  of  Appeals  of 
New  York.  Dec  13,  1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (90 
App.  Div.  611,  85  N.  Y.  Supp.  1126),  entered 
January  28,  1004,  affirming  a  judgment  in  fa- 
vor of  plaintiff  entered  dpon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial.  Fred  L, 
Eaton,  for  appellant  M.  B.  Jewell,  for  respond- 
'ant. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  J„  and  QRAY.  O'BRIEN, 
BARTLEIT,  HAIGHT,  MARTIN,  and  VANN, 
JJ.,  concur. 

OITIZBNS'  PERMANENT  •  SAVINGS  ft 
LOAN  ASS'N,  Appellant  v.  RAMPB,  Respond- 
ent (Court  of  Appeals  of  New  York.  Dec.  30, 
1904.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (79  App.  Div.  644, 
80  N.  Y.  Supp.  1131),  entered  January  15,  1903, 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial.  Wilbur  F.  Osburn,  for 
appellant  William  M.  Bates,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  a  J_  and  GRAY,  O'BRIEN, 
BARTLBTT,  VANN.  and  WERNER,  JJ.,  con- 
UK,   HAIGHT,  J.,  sbsent, 


xu  IV  U4X&  \rw  njuTT  xvm&.  lyoun  ol  a^ 
peals  of  N»w  York.  Nor.  20,  1904.)  Appeal 
from  an  order  of  the  Appellate  Division  ox  th* 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (90  App.  Div.  606,  85  N.  Y.  Supp.  1127). 
entered  January  14,  1904,  which  affirmed  an  or- 
der of  Special  Term  confirmiM  the  report  of 
commissioners  of  estiaate  and  assessment  in 
proceedings  to  acquire  title  to  certain  lands  xe- 

Jiuired  for  the  improvement  of  the  water  froitt 
B  the  city  of  New  York.  Henry  B.  Twombly, 
for  appellant  John  J.  Delany,  Corp.  Oonnaei, 
Hieoaore  Connoly,  and  Charles  D.  Olendorf,  for 
respondent  city  of  New  York.  Charles  A.  Pear 
body,  for  respondent  William  Waldorf  Astor. 
PER  CURIAM.  Order  affirmed,  with  owta. 
CULLEN.  a  J»  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN.  and  WER- 
NER, JJ.,  concur. 


OTTY  OF  NEW  YORK,  Respondent  ». 
TRUSTEES  OF  SAILORS'  SNUG  HARBOR 
IN  CITY  OF  NEW  YORK,  AppelUnt  (Coort 
of  Appeahi  of  New  York.  Jan.  17,  1905.)  Ap- 
I>eal  from  a  judgment  of  the  Anpellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (65  App.  Div.  855,  83  N.  Y.  Supp. 
442),  entered  Jufy  27,  1903,  in  Civor  of  plainUf^ 
upon  the  submission  of  a  controversy  under  sec- 
tions 1279-1281  of  the  Code  of  Civil  Procedurew 
Lewis  L.  Delafield,  for  appellant  John  J.  De- 
lany, Corp.  Counsel  Cnieoaore  Connoly,  of  ooon- 
sel),  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

CULLEN.  G  J.,  and  GRAY,  O'BRIEN, 
BARTLBTT,  VANN,  and  WERNER,  JJ,  ooa- 
cur.  HAIGHT,  J.,  absent 


CONNORS,  Respondent  r.  GREAT  NORTH- 
ERN ELEVATOR  CO.,  Appellant  (Oonrt  ot 
Appeals  of  New  Yoric.  Dec.  13,  1904.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment (90  App.  Div.  811,  85  N.  Y.  Bupp.  644), 
entered  January  14,  1904,  reversing  a  judgment 
in  favor  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  at  a  Trial  Term 
and  granting  a  new  trial  Frank  Gibbons  and 
Harry  A.  Talbot  for  appellant  Daniel  3.  Ban- 
ley,  for  respondent 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  for  plaintiff  on  the  stipu- 
lation, with  costs. 

CULLEN.  C.  J.,  and  O'BRIEN,  BART- 
LBTT, HAIGHT,  MARTIN,  and  VANM,  JJ.. 
concur.  GRAY,  Ji,  not  voting. 


COOPER  et  al.,  Respondents,  t.  MANHAT- 
TAN RY.  CO.,  Appellant  (Court  of  AppeaU  of 
New  York.  Dec  16, 1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Sopreme 
Court  in  the  First  Judicial  Department  (98 
App.  Div.  612,  87  N.  Y.  Supp.  1131),  entered 
April  15,  1904,  affirming  a  judgment  in  &Tor  of 
plaintiffs  entered  upon  a  decision  of  the  coort  oo 
trial  at  Special  Term.  Sherrill  Babcock.  Jnlien 
T.  Davies,  and  Charles  A.  Gardiner,  for  appel- 
lant   William  G.  Peckhapi,  for  respondents. 

PER  OURIAAL  Judgment  affirmed,  with 
costs. 

CULLEN.  O.  J.,  and  GRAY,  ©"BHIEN, 
BARTLBTT,  HAIOETT,  MARTIN,  and 
VANN,  JJ.,  concur. 


CROSBY,  Respondent  v.  SECURITY  MUT. 
LIFE  IKS.  CO:,  Appellant  (Court  of  Appeal* 
of  New  York.  Jan.  17,  1905.)  Motions  to  dia- 
miss  and  to  withdraw  an  appeal  from  a  judg- 
ment entered  June  20^  1804^  upon  aa  order  •! 
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th«  Appellate  Division  of  the  Supreme  Oonrt  in 
the  Fourth  Judicial  Department  (94  App.  Div. 
814,  88  "N.  Y.  Supp.  1093),  which  affirmed  an 
order  ot  the  court  at  a  Trial  Term  denying  a 
motion  for  a  new  trial  after  a  verdict  in  favor  of 
plaintiff.  The  motion  to  dismiss  was  made  upon 
the  grounds  that  at  the  time  of  the  service  of 
the  notice  of  appeal  the  time  in  which  to  take 
•uch  appeal  had  expired ;  that  the  judgment  and 
brder  herein  are  not  appealable  except  by  per- 
mission, which  has  not  oeen  procured ;  and  that 
the  Court  of  Appeals  has  no  Jurisdiction  to  re- 
view the  said  judgment  and  order.  The  motion 
to  withdraw  was  made  upon  the  grounds  that 
the  judgment  and  order  herein  are  not  appeal- 
able and  that  the  appeal  was  taken  through  in- 
advertence and  mistake.  Frank  Rice,  for  appel- 
lant Henry  B.  Miller,  for  respondent  No  opin- 
ion. Motion  to  dismiss  appeal  denied,  with  $10 
costs.  Motion  to  withdraw  appeal  granted,  upon 
iwying  the  costs  already  accrued  and  $10  coata 
of  motion.  ■ 


OUDLIP,  Respondent  t.  NEW  YORK  BV- 
EMINO    JOURNAL    PUB.    CO..    Appellant 

gV>nrt  of  Appeals  of  New  York.  Jan.  24,  1905.) 
o  opinion.  Motion  for  reargument  denied,  with 
$10  costs.  See  180  N.  Y.  85,  72  N.  E.  926. 


CULVER,  Respondent  v.  CITY  OF  YON- 
KERS,  Appellant  (Court  of  Appeals  of  New 
York.  Dec.  30,  1904.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (80  App. 
Div.  309,  80  N.  Y.  Supp.  1(»4),  entered  Mardi 
18.  1903,  affirming  a  jnd^ent  in  favor  of  plain- 
tifC  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.  Francis  A.  'V^inslow,  for  ap- 
Iiellant  James  M.  Hunt  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  a  J.,  and  GRAY.  O'BRIEN. 
BARTLETT,  HAIOHT.  VANN,  and  WBR. 
NEB,  JJ.,  concur. 


BHBENFRIBD.  Appellant  ▼.  LACKAWAN- 
NA IRON  &  STEEL  CO.,  Respondent.  (Court 
of  Appeals  of  New  York.  Dec.  16,  1904.)  Ap- 
peal from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Judi- 
cial Department  (89  App.  Dlv.  ISO,  86  N.  Y. 
Supp.  57),  entered  December  17, 1903,  affirming 
a  judgment  in  favor  of  defendant  entered  upon 
a  dismissal  of  the  complaint  b^  the  court  at  a 
Trial  Term  and  an  order  denying  a  motion  for 
a  new  trial.  Thomas  A.  Sullivan,  for  appel- 
lant   Louis  L.  Babcock,  tor  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

OULLEN.  0.  J.,  and  GRAY,  O'BHIKN. 
BARTLETT,  HAIGHT.  MARTIN,  and 
VANN.  JJ.,  concur. 


FARMERS'  LOAN  &  TRUST  CO.  t.  NEW 
YORK  &  N.  BY.  CO.  et  al.  (Court  of  Appeals 
of  New  York.  Dec.  6,  1904.)  Appeal  by  per- 
mission from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  second  Judi- 
cial Department  (95  App.  Div.  622,  88  N.  Y. 
Supp.  1099),  entered  June  17,  1904,  which  af- 
firmed an  order  of  Special  Term  denying  a  mo- 
tion for  leave  to  serve  a  supplemental  answer 
and  to  bring  in  new  parties  defendant  The 
following  questions  were  certified:  "First 
Were  the  moving  defendants  entitled,  as  a  mat- 
ter of  law  or  of  strict  right  to  make  and  serve 
a  supplemental  pleading,  an  answer  herein,  as 
applied  for  by  diem?  Second.  Were  the  mov- 
ing defendants  entitled,  as  a  matter  of  law  or 
of  strict  right  to  bring  in  new  parties  defend- 


ant as  applied  for  and  asked  by  them?" 

Holmes  and  NaUianiel  A.  Elsberg,  for 


_, __       Arte- 

mas  H.  _, 

appellants.      James    F.    Horan  and    Thomas 
Thacher,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs. 
Questions  certified  answered  in  the  negative. 

CULLBN,  O.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


FARRBLLY,  Appellant  t.  EMIGRANT  IN- 
DUSTRIAL SAV.  BANK  et  al..  Respondents. 
(Court  of  Appeals  of  New  York.  Nov.  16, 
1904.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (92  App.  Div.  629,  87  N. 
Y.  Supp.  54),  entered  April  28,  1004,  which  af- 
firmed a  judgment  of  Special  Term  dismissing 
the  complaint  Edward  F.  Brown,  for  appel- 
lant.   James  J.  Fitzgerald,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN.  a  Jm  and  GRAY,  O'BRIEN, 
BARTLETT.  MAJEtTIN.  VANN.  and  WBB- 
NER,  JJ.,  concur. 


FLAGG,  Respondent  v.  FISK  et  aU  Appel- 
lants. (Court  of  Appeals  of  New  York.  Nov. 
16,  19040  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (87  App.  Div.  631. 
84  N.  Y.  Supp.  1125),  entered  November  Id, 
1903,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial.  Henry  B.  Kinghom 
and  George  Wilcox,  for  appellants.  Eknest 
Hall  and  Mortimer  Kennedy  Flagg,  for  re- 
spondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  O.  J.,  and  GRAY,  BARTLBTT, 
HAIOHT,  MARTIN,  VANN,  and  WERNER, 
JJ.,  concur. 


FLAGG,  Respondent,  v.  FISK  et  al..  Appel- 
lants. (Court  of  Appeals  of  New  York.  Nov. 
16,  19040  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (93  App.  Div.  169, 
87  N.  Y.  Supp.  530),  entered  April  18,  1904, 
affirming  a  judgment  in  favor  of  plaintiff  enter- 
ed upon  a  verdict  directed  by  the  court  Henry 
B.  Kinghom  and  George  Wilcox,  for  appellants. 
Blrnest  Hall  and  Mortimer  Kennedy  Flagg,  for 
respondent 

PER   CURIAM, 
costs. 


Judgment  afDrmed,   with 


CULLBN,  0.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
JJ.,  concur. 


FLOUR   CITY    NAT.   BANK    OF   R(K3H- 

BSTER,    Respondent    v.    SHIRE,    Appellant 

i Court  of  Appeals  of  New  York.  Nov.  15, 
.904.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (88  Apli.  Div.  401, 
84  N.  Y.  Supp.  810),  entered  November  27, 
1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee.  Edward 
L.  JellineK,  for  appellant  James  Breck  Per- 
kins, for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  O.  J.,  and  GRAY,  BARTLBTT. 
HAIGHT,  MARTIN,  VANN,  and  WERNER. 
JJ.,  concur. 
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GALLENKAMP,  RespoDdent,  t.  OARVIN 
MACH.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  Not.  15,  1904.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (91 
App.  DlT.  141,  86  N.  y.  Supp.  378);  entered 
February  1^  1U04,  which  reversed  a  juderment 
in  favor  of  defendant  entered  npon  a  dismisaal 
of  the  complaint  by  the  court  at  a  Trial  Term 
and  granted  a  new  trial.  Franklin  Pierce,  for 
appellant.  Alex.  Rosenthal  and  EJdmund  Bit- 
tiner,  for  respondent. 

PER  CURIAM.  Order  of  Appellate  Division 
reversed,  and  judgment  of  Trial  Term  affirmed, 
with  costs,  on  dissenting  opinion  of  INGRA- 
HAM,  J.,  below. 

CDLLOEN,  C.  J.,  and  GRAY,  HAIGHT, 
MARTIN,  VANN,  and  WERNER,  JJ.,  con- 
cur.   BARTLETT,  J.,  not  voting. 


In  re  OOSLIN.  (Court  of  Appeals  of  New 
York.  Dec.  6,  1904.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  C!ourt 
in  the  First  Judicial  Department  (U5  App.  Div. 
407,  88  N.  y.  Supp.  670),  entered  June  2^  1904, 
which  affirmed  an  order  of  Special  Term  ad- 
Jndgidg  the  appellant  herein  guilty  of  contempt 
of  court  and  punishing  him  therefor.  Isaac  L. 
Miller,  for  appellant.  William  J.  Lippmann, 
for  respondent. 

PER  CURIAM.    Order  afBrmed,  with  costs. 

CULLBN,  0.  J.,  and  GRAY,  O'BRIEN, 
BABTLETT,  HAIGHT,  VANN,  and  WEB- 
NEB,  JJ.,  concur. 


GBIFPIN,  Bespondent,  v.  INTEBUBBAN 
ST.  BY.  CO.,  Appellant.  SCJUDDEB  v.  SAME, 
((^urt  of  Appeals  of  New  York.  Jan.  24, 
1W5.)  Motion  for  reargument.  See  179  N.  Y; 
438,  72  N.  E.  613.  Harconrt  Bull,  for  the  mo- 
tion.    Henry  A.  Bobinson,  opposed. 

PEB  CUBtAM.  The  principal  question  pre- 
sented by  this  case  was  the  duty  of  the  appel- 
lant to  give  transfers  over  one  of  its  street 
railway  lines  in  the  city  of  New  York  to  its 
other  intersecting  lines.  The  judgment  of  the 
Municipal  Court  awarded  the  respondent  judg- 
ment for  four  penalties  for  failing  to  give  such 
transfers.  We  affirmed  the  right  of  the  plain- 
tiff to  recover,  but  limited  his  recovery  to  a  sin- 
gle penalty.  The  respondent  now  moves  for  a 
reargument,  and  insists  that  by  the  reduction 
of  &e  judgment  he  has  been  deprived  of  his 
property  without  due  process  of  law.  This 
claim  is  made  on  the  theory  that  when  the 
judgment  was  recovered  the  respondent  was  en- 
titled to  recover  cumulative  penalties,  and  that 
we  have  deprived  him  of  his  recovery  by  an 
arbitrary  declaration  that  a  recovery  of  cumu- 
lative penalties  is  against  public  policy.  This 
singular  contention  is  based  on  isolated  senten- 
ces taken  from  the  opinion  of  the  learned  judge 
who  wrote  in  the  case,  which,  even  standing 
by  themselves  and  .  dissevered  from  the  con- 
text, warrant  no  such  construction.  As  ap- 
pears by  the  opinion  the  learned  judge  thought 
the  case  before  us  could  not  be  distinguished 
from  certain  previous  decisions  of  the  court 
where  cumulative  penalties  were  allowed.  But 
the  majority  of  the  court  were  of  contrary  view, 
and  he  yielded  to  their  judgment.  We  thought, 
and  still  think,  that  the  statute  should  not  be 
so  construed  as  to  give  cumulative  penalties  in 
actions  of  the  character  of  the  one  before  ns, 
unless  the  legislative  intent  is  expressed  so 
dearlyas  to  leave  no  room  for  misunderstand- 
ing, we  also  think  this  rule  of  construction  is 
in  harmony  with  the  previous  decisions  of  the 
court  in  Sturgis  v.  Spofford,  45  N.  Y.  446,  and 
BMsher  t.  N.  Y.  O.  &  H.  B.  B.  Co.,  46  N.  Y. 
644.  In  the  earlier  of  those  cases  Chief  Judge 
Church  said:  "Prosecutions  for  aggregated 
penalties  should   not   be   encouraged.    •    •    • 


It  is  a  wholesome  rule  not  to  allow  a  recovery 
for  aggregated  penalties,  unless  the  language 
of  the  statute  clearly  requires  it.  Under  this 
rule  the  party  prosecuted  will  have  an  opvor- 
tunity  to  desist  from  doing  the  act  complained 
of,  and  if  he  does  not  he  will  knowingly  incur 
all  the  hazards  of  repeated  prosecutions."  In 
Soydam  v.  Smith,  52  N.  Y.  383,  where  the  re- 
covery of  cumulative  penalties  was  upheld,  the 
statutory  words  imposing  the  penalty  were  "for 
each  offense."  We  think  ttiat  "every"  is  not 
always  necessarily  the  synonym  of  "each."  In 
Grover  v.  Morris,  73  N.  Y.  473,  tlie  recovery 
was  under  an  act  which  authorized  a  purchas- 
er to  recover  doable  the  amount  paid  by  him 
in  the  purchase  of  an^  lottery  tickets,  lit  was 
held  that  he  was  entitled  to  recover  the  total 
amount  paid,  whether  the  purchase  was  made 
on  one  occasion  or  on  several.  This  was  a  nec- 
essary construction  of  the  statute,  and  the  case 
was  not  strictly  one  of  cumulative  penalties. 
In  the  most  recent  decisions  of  this  court,  Jones 
Y.  Rochester  Gas  &  Electric  Company,  168  N. 
Y.  65.  60  N.  E.  1044,  and  Cox  v.  Paul,  175  N. 
T.  Sis,  67  N.  E.  586,  we  have  reiterated  the 
doctrine  of  the  Sturgis  Case.  The  majority 
of  the  court,  therefore,  believe  that  the  judg- 
ment rendered  by  it  In  this  case  was  in  har- 
mony with  the  previous  decisions  of  the  court. 
The  motion  for  reargument  should  be  denied, 
with  9 10  costs. 

CDLIiEN,  0.  J.,  and  O'BRIEN,  HAIOHT, 
VANN,  and  WERNER,  JJ.,  concur.  BART- 
LETT. J.,  dissents.    GRAY,  J.,  not  sitting. 


HEMSTREET,  Respondent,  v.  6ILBBBT 
KNITTING  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  Oct.  28,  1904.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  C!ourt  in  the  Fourth  Judicial  De- 
partment (87  App.  Div.  619,  83  N.  Y.  Supp. 
1107),  entered  October  13,  1903,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial.  F.  G.  Fincke,  for  appellant.  James 
W.  Bayhill,  for  respondent. 

PER  CUBIAM.  Judgment  affirmed,  with 
costs. 

CULLBN.  0.  J.,  and  O'BBIEN,  BABTLETT. 
HAIGHT,  MABTIN.  VANN.  and  WEBNER. 
JJ.,  concur. 


Bespondent.     t.     UDSICAL 

..Appellant.    (Court  of  Appeals 

Dec.  30,  1904.)    Appeal  from  a 

lie  Appellate  Division  of  the  Sn- 


HERBBRT, 
COURIER  CO., 
of  New  York, 
judgment  of  the 

preme  Court  in  the  First  Judicial  Department 
(86  App.  Div.  627,  83  N.  Y.  Supp.  1107),  enter- 
ed July  29,  1903,  modifying,  and  affirming  aa 
modified,  a  judgment  in  favor  of  plaintiff  enter- 
ed upon  a  verdict,  and  affirming  an  order  deny- 
ing a  motion  for  a  new  trial.  Gilbert  Bay 
Hawes.  for  appellant.  Thomas  D.  Adams.  Ar- 
thur C.  Palmer,  and  Nathan  Burkan,  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN.  0.  J.,  and  GBAY,  O'BBIEN. 
BABTLETT,  HAIGHT,  MABTIN,  and 
VANN,  JJ.,  concur. 


HEBBEBT,  Bespondent,  r.  MUSICAL 
(X)UBIEB  CO.,  Appellant  (Court  of  Appeals 
of  New  York.  Jan.  24,  1905.)  No  opinion. 
Motion  for  reargument  denied,  with  $10  -costs. 
See  180  N.  Y. ,  ubi  supra. 

HEBZOG,  Appellant,  v.  MUNICIPAL  ELBC- 
TBIC  LIGHT  CO.,  Bespondent.  (Court  of 
Appeals  of  New  York.  Dec.  30,  1904.)  Appeal 
from  a  judgment  of  the  Appellate  Division  ot 
the  Supreme  Court  in  the  First  Judicial  De- 
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partment  (89  App.  Div.  669,  85  N.  T.  Supp. 
712),  entered  Janaary  15,  1904,  afBrminK  a 
jodgmeot  in  favor  of  defendant  entered  upon  a 
diamissal  of  the  complaint  by  tlie  court  at  a 
Trial  Term.  Louis  Marshall  and  S.  F.  £jiee- 
land,  for  appellant.  Paul  D.  Cravath  and  Wil- 
liam F.  Sheehan,  for  respondent. 

PKR  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

CULLBN,  C.  J.,  and  GRAY,  O'BRIEN, 
and  HAIGHT,  JJ.,  concur.  BARTLETT, 
MARTIN,  and  YANN,  JJ.,  dissent. 


HOFFART,  Appellant,  v.  TOWN  OF  WEST 
TURIN,  Respondent.  (Court  of  Appeals  of 
New  York.  Dec.  16,  1904.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (90 
App.  DiT.  348,  85  N.  Y.  Supp.  471),  entered 
January  l4,  li)04,  which  reversed  a  judgment 
in  favor  of  plaintitF  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial,  and 
granted  a  new  trial.  M.  H.  Powers  and  W.  J. 
PowercL  for  appellant.  C.  8.  Mereness  and 
Barry  W.  Cox,  for  respondent. 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  for  defendant  on  the 
stipulation,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  and  VANN,  JJ.,  con- 
cur.   HAIGHT,  J.,  not  Voting. 


In  re  HOLUSTER  et  al.  (Court  of  Appeals 
of  New  York.  Dec.  30,  1904.)  Appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Oourt  in  the  Fourth  Judicial  Department 
(96  App.  Div.  501,  89  N.  Y.  Supp.  518),  enter- 
ed August  6,  1904,  which  affirmed  an  order  of 
Special  Term  denying  an  application  to  vacate 
an  assessment  for  a  local  improvement.  George 
D.  Reed,  John  P.  Bowman,  and  John  F.  Kin- 
ney, for  appellants.  William  W.  Webb,  Corp. 
Counsel  (B.  B.  Cunningham,  of  counsel),  for  re- 
spondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

BARTLETT,  HAIGH'T,  MARTIN,  and 
VANN,  JJ.,  concur.  CULLEN,  a  J.,  and 
GRAY  and  O'BRIEN,  JJ.,  dissent. 


In  re  HOPKINS'  WIIX.  (0>urt  of  Appeals 
of  New  York.  Jan.  17,  1905.)  Motion  to  dis- 
miss an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Second 
Judicial  Department  (93  App.  Div.  618,  87  N. 
Y.  Supp.  793),  entered  AprU  15,  1904,  which 
affirmed  an  order  of  the  Westchester  county 
Surrogate's  Court  denying  a  motion  of  the  ap- 
pellant herein  to  vacate  and  set  aside  certain 
orders  and  to  restore  her  letters  testamentary 
as  heretofore  issued  to  her.  The  motion  was 
made  upon  the  ground  that  the  appellant  had 
waived  and  abandoned  any  right  to  have  the 
appeal  considered  by  the  Court  of  Appeals  by 
acts  inconsistent  witn  the  claims  set  forth  there- 
in. Joseph  W.  Middlebrook,  for  the  motion. 
Clarence  S.  Davison,  CSiarles  Blandy,  and 
Andrew  J.  Shlpman,  opposed.  No  opinion. 
Motion  granted,  and  appeal  dismissed,  with 
costs  and  SIO  costs  of  motion. 


In  re  HUNT.  (Court  of  Appeals  of  New 
York.  Oct.  25,  1904.)  Appeal  by  permission 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Oburt  in  the  Third  Judicial  Depart- 
ment (84  App.  DiT.  159,  82  N.  Y.  Supp.  588),  en- 
tered May  14, 1908,  which  affirmed  an  order  of 
the  Rensselaer  county  Surrogate's  Court  re- 
quiring the  executrix  herein  to  flie  a  supplemen- 
tal account.  The  following  questions  were  cer- 
tified: "(1)  Does  the  will  of  Thomas  Hunt, 
taken  in  connection  with  such  extrinsic  facts 


as  appear  and  may  be  properly  considered,  vest 
in  the  widow  an  absolute  title  to  his  real  and 
personal  estate?  (2)  Does  the  will  of  Thomas 
Hunt,  taken  in  connection  with  such  extrinsic 
facts,  vest  in  the  widow  daring  her  lifetime  an 
unqualified  power  of  disposition  of  both  princi- 
pal and  income  of  his  estate?  (3)  Does  the  in- 
come remaining  unexpended  at  the  death  of 
the  widow  belong  to  testator's  estate?  (4) 
Has  the  respondent  such  an  interest  in  the  es- 
tate of  the  testator  that  he  could  institute  these 
proceedings  requiring  Ruth  Hunt  to  account  as 
executrix  of  'Thomas  Hunt,  deceased,  under 
the  provisions  of  section  2727  and  section  2514, 
snbd.  11,  of  the  Code  of  Civil  Procedure?'' 
John  H.  Peck,  for  appellant  John  B.  Holmes, 
for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinions  below.  First  and  second  questions 
certified  answered  in  the  negative,  fourth  ques- 
tion answered  in  the  affirmative,  and  third 
question  not  answered,  because  not  passed  up- 
on by  either  court  below. 

CULLEN,  C.  J„  and  O'BRIEN,  MARTIN, 
VANN,  and  WERNER,  JJ.,  concur.  GRAY 
and  HAIGHT,  JJ.,  absent. 


HUNT,  Appellant,  v.  OSBORN  et  al.,  Re- 
spondents. (Court  of  Appeals  of  New  York. 
Dec.  6,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  iSH  Ann.  Div. 
464,  83  N.  Y.  Snpp.  879),  entered  July  Si.  1903, 
affirming  a  judgment  in  favor  of  the  defend- 
ants entered  upon  the  report  of  a  referee. 
Henry  W.  Jessup  and  William  D.  Gaillard,  for 
appellant.  William  B.  Davenport,  A.  A.  Gard- 
ner, and  William  G.  Cooke,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

CULLEN.  O.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  and  VANN,  JJ.,  con- 
cur.   WERNER,  J.,  absent 


JACOBS  T.  EDELSON  et  al.  (Court  of  Ap- 
peals of  New  York.  Dec.  16,  1904.)  Motion 
for  leave  to  withdraw  an  appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  0>UTt 
in  the  First  Judicial  Department  (83  App.  Div. 
363,  82  N.  Y.  Supp.  270),  entered  July  13,  1903, 
reversing  a  jnd|;inent  in  favor  of  defendants  en- 
tered upon  a  dismissal  of  the  complaint  b7  the 
court  on  trial  at  Spedal  Term  and  granting  a 
new  trial.  The  motion  was  made  upon  the 
ground  that  the  reversal  by  the  Appellate  Divi- 
uon  was  upon  the  law  and  the  facts,  and  there- 
fore not  appealable  to  the  Court  of  Appeals. 
Jesse  S.  Epstein,  for  the  motion.  Herman  Aa- 
ron, opposeid. 

PER  CURIAM.  Motion  granted,  upon  pay- 
ment within  10  days  of  all  costs  and  disburse- 
ments in  the  Court  of  Appeals,  including  the  ar- 
gument fee  and  (10  costs  of  this  modon.  On 
failure  to  make  such  jwyment  within  10  days, 
the  motion  is  denied,  with  $10  costs. 


JOHNSON  V.  COLE  et  al.  (Court  of  Appeals 
of  New  York.  Jan.  17,  1905.)  Motion  to 
amend  remittitur  so  as  to  provide  that  the  judg- 
ment appealed  from  and  the  interlocutory  judg- 
ment entered  upon  the  report  of  the  referee  be 
reversed,  with  costs  to  the  appellants  in  all  the 
courts  to  abide  the  event  See  178  N.  Y.  364, 
70  N.  B.  873. 

BARTLETT,  J.  The  motion  should  be  de- 
nied, without  costs.  The  opinion  as  originally 
written  gave  costs  to  the  appellants  in  all  the 
courts  to  abide  the  event  Prior  to  handing 
down  the  decision  the  opinion  was  amended  by 
striking  out  the  words  "to  the  appellants,"  but 
owing  to  an  oversight  these  words  were  not 
stricken  from  the  copy  of  the  opinion  sent  to 
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the  state  reporter,  and  It  was  erroneously  re- 
ported in  178  N.  T.  S64.  70  N.  B.  873.  in  Its 
anamended  form.    Motion  denied. 

OULLBN,  O.  J.,  and  O'BRIEN,  HAIGHT, 
VANN,  and  WERNER,  JJ.,  concur. 

JOHNSTON  et  al..  Appellants,  t.  HILTON, 
Respondent  (Coort  of  Appeals  of  New  York. 
Oct.  28,  1904.)  Appeal  from  a  jndsment  of  the 
Appellate  Divisiott  ot  the  Supreme  Conrt  in 
the  First  Jadidal  Department  (71  App.  Div. 
617,  76  N.  Y.  Supp.  1017).  entered  April  27, 
1903,  affirming  a  judginent  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint 
bjr  the  court  at  a  Trial  Term.  Thorndike  Saun- 
ders, for  appellants.  James  F.  McNaboe,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
coats. 

CUIiLEN,  C.  X,  and  O'BRIEN,  BART- 
LETT,  HAIGHT,  MARTIN,  VANN,  and 
WERNER,  JJ.,  concur. 


JOHNSTON  et  al.,  AppeUante,  r.  HILTON, 
Respondent.  (Court  of  Appeals  of  New  York. 
Nov.  22,  1904.)  No  opinion.  Motion  for  rear- 
gnment  denied,  with  flO  costs.  Bee  179  N.  Y. 
—,  nbi  supra. 


In  re  KBHOE.  (Conrt  of  Appeals  ot  New 
York.  Dec.  80,  1904.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Conrt 
in  the  Second  Judicial  Department  (97  App. 
Div.  637,  90  N.  Y.  Supp.  11<K2),  entered  Octo- 
ber 27,  190^  which  affirmed  an  order  of  Special 
Term  vacating  and  setting  aside  a  determina- 
tion of  the  board  of  elections  of  the  city  of  New 
York  refusing  to  receive  and  file  petitioner's 
certificate  of  nomination  as  candidate  of  the 
Democratic  party  for  the  office  ot  state  senator 
for  the  Fiftii  senatorial  district^  and  directing 
said  board  to  receive  and  file  said  certificate. 
William  N.  (3ohen  and  Frederick  B.  Woodruff, 
for  appellant.  Frederic  R.  Condert  and  Luke 
D.  Stepleton,  for  respondent. 

PER  CURIAM.  Appeal  dismissed,  on  au- 
thority of  Matter  of  Norton,  158  N.  X.  130,  S2 
N.  E.  723,  without  coete. 

CULLBN,  C.  J.,  and  GRAY,  O'BBIBN, 
BARTLBOrr,  HAIGHT,  MARTIN,  and 
VANN,  JJ.,  concur. 


In  re  KELLOGG  et  al.  (CTourt  of  Appeals 
of  New  York.  Jan.  24,  190Q.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (06 
App.  Div.  608,  88  N.  Y.  Supp.  1033),  entered 
July  14,  1904,  which  reversed  an  order  of  Spe- 
cial Term  modifying,  by  striking  out  a  certain 
item,  and,  aa  modified,  confirming,  a  report  of 
a  referee  in  favor  of  the  petitioners,  and,  after 
reducing  the  allowance  made  by  the  said  referee, 
affirmed  his  report  J.  Stewart  Ross,  for  appel- 
lant. Abram  J.  Roae  and  Alfred  CL  Pettfi,  for 
respondente. 

PER  CURIAM.    Order  affirmed,  with  coats. 

CULLBN,  C.  J.,  and  GRAY.  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


KELLY  et  al.,  AppeUanta,  ▼.  CITY  Or 
NEW  YORK,  Respondent  (Court  of  Appeals 
of  New  York.  Dec.  6,  1904.)  Appeal  from  a 
judgment,  entered  November  19,  1903,  upon  an 
order  of  the  Ai>pellate  Division  of  tlie  Supreme 
Court  in  the  First  Judicial  Department  (87 
Ajip.  Div.  209,  84  N.  Y.  Supp.  3^),  overruling 

Cltllfs'  exceptions,  ordered  to  be  heard  In  the 
instance  by  the  Appellate  Division,  and  di- 
tscting  a  dismissal  of  the   complaint    Louia 


MarahaJl,  for  appellants.  John  J.  Delany, 
Corp.  Counsel  (Tneodore  CJonnoly,  of  counsel), 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
coste. 

CULLEN.  C.  J.,  and  GRAY,  O'BRIBN, 
BARTLETT,  HAKIHT,  and  VANN,  JJ,  con- 
cur.   WBRNBR,  J.,  absent 

KINO,  Appellant  v.  SUN  PRINTING  A 
PUBLISHING  CO.,  Respondent  (Court  of 
Appeals  of  New  York.  Nov.  29,  1904.)  Ap- 
peal, by  permission,  from  an  Mder  of  the  Ap- 
pellate Division  of  the  Supreme  Conrt  in  the 
First  Judicial  Department  (84  App.  Div.  310. 
82  N.  Y.  Supp.  787),  entered  June  22,  1903. 
which  affirmeif  an  interlocutory  Judgment  of 
Special  Term  sustaining  a  demurrer  to  tfa* 
complaint  The  following  question  was  certi- 
fied: "Does  the  complaint  state  facts  sufficient 
to  constitute  a  cause  of  action?"  Stillman  F. 
Kneeland,  for  appellant  Franklin  Bartlett, 
for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs, 
and  question  certified  answered  in  the  negative. 

CULLBN,  C.  J.,  and  GRAY,  O'BRIEN. 
BARTLBTT,  HAIGHT.  VANN.  and  WBBp 
NER,  JJ.,  concur. 


LENT,  Appellant,  v.  FARNSWORTH,  Re- 
spondent (Court  of  Appeals  of  New  York. 
Dec.  6,  1904.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (94  App.  Div.  99. 
87  N.  Y.  Supp.  1112),  entered  May  10.  1904. 
which  reverseif  an  order  of  Spedal  Term  deny- 
ing a  motion  for  an  order  directing  the  cancel- 
lation of  record  of  a  judgment  in  favor  of  piaJn- 
tifTs  intestete  and  against  the  defendant  upon 
the  ground  of  ite  discharge  by  a  decree  in  bank- 
ruptcy, and  granted  such  motion.  Alfred  W. 
Gray,  for  appellant  Nathaniel  W.  Norton,  for 
respondent 

PER  CURIAM.    Otiez  affirmed,  with  costs. 

CULLBN,  a  J.,  and  GRAY.  O'BRIEN, 
BARTLETT,  HAIGHT.  VANN.  and  WBR- 
NBR, JJ.,  concur. 


In  te  LEVY  et  al.  (Court  ot  Appeals  of  New 
York.  Nov.  29,  1904.)  Appeal  from  an  order 
of  the  Appellate  Division  of  tlie  Supreme  Court 
in  the  Second  Judicial  Department  (91  App. 
Div.  ^  86  N.  Y.  Supp.  862),  entered  July  28. 
1004,  which  affirmed  a  decree  of  the  Kings 
connty  Surrogate's  Conrt  settiing  the  accounts 
of  the  executors  herein  and  charging  the  testa- 


tor's real  property  with  the  payment  of  a  <  . 
tein  legacy.  W.  (X  Prime,  H.  H.  Pierce,  and 
William  Lloyd  Kitehel,  for  appellant  Josepb 
J.  (^m,  Edward  Lazansky  and  Harrison  B. 
Weil,  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLBN,  C.  J.,  and  GRAY,  BARTLETT. 
HAIGHT.  VANN,  and  WERNER,  JJ,  eon- 
cur.    O'BRIEN,  J.,  not  voting. 


In  re  LEVY  et  al.  (Coort  of  Appeals  of  New 
York.  Jan.  17,  1006.)  No  opinion.  Motion  for 
rearniment  denied,  with  $10  costs.  See  179  N. 
Y.  60S,  nbi  supra. 


LEVY,  Respondent  v.  GROVE  inLLS  PA- 
PER CO.,  Appellant  (Court  ot  Appeals  of 
New  York.  Nov.  22,  1904.)  Motion  to  dismisB 
an  appeal  from  a  judgment  entered  March  14, 
1903,  upon  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial 
Department  (80  App.  Div.  384,  80  N.  Y.  Snpf. 
7SSt,  which  sustained  plaintitra  e:(ceptions,  or- 
dered to  be  heard  in  the  Gist  instance  by  tb» 
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Appellate  Division,  and  reversed  an  order  of 
the  trial  court  setting  aside  a  verdict  In  favor 
of  plaintiff  and  disitniSBiDK  the  complaint,  and 
directing  jadement  upon  the  verdict.  The  mo- 
tion was  made  npon  the  ground  that  the  cause 
was  not  appealable  to  the  Court  of  Appeals,  be- 
ing an  appeal  from  a  unanimous  decision  of  the 
Appellate  Division  that  there  was  evidence  sup- 
porting a  verdict  not  directed  by  the  court,  and 
no  question  of  law  being  presented  for  review. 
Eidward  J.  Collins,  for  the  motion.  Harold  H. 
Bowman,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs  of  appeal  and  $10  costs 
of  motion. 


LONG  ISLAND  BOTTLERS'  UNION,  Ap- 
pellant, V.  S.  HEBMANN'S  SONS  BREW- 
ING CO.,  Respondent.  (Court  of  Appeals  of 
New  York.  Dec.  30,  1904J  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(83  App.  Div.  146,  82  N.  Y.  Snpp.  061),  entered 
June  8,  1903,  affirming  a  Judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by 
the  court  and  an  order  denying  a  motion  for  a 
new  trial.  Charles  M.  Stafford,  for  appellant. 
Walter  H.  Liebmann,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

ODLLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WBR- 
NBR,  JJ.,  concur. 


In  re  LOWMAN,  City  Chamberlain.  (Court 
of  Appeals  of  New  York.  Nov.  29,  1904.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  De- 
partment (95  App.  Div.  32,  88  N.  T.  Supp. 
533),  entered  May  9,  1904,  which  affirmed  an 
order  of  Special  Term  directing  the  appellant 
herein  to  deliver  the  books  and  papers  apper- 
taining to  the  office  of  chamberlain  of  the  cit7 
of  Elmira  to  the  petitioner.  E^ederick  Collin, 
for  appellant.  Richard  H.  Thurston,  for  re- 
spondent. 

PER  CURIAM.'  Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


LYMAN.  Respondent,  v.  STATE  BANK  OF 
RANDOLPH,  Appellant,  et  al.  (Court  of  Ap- 
peals of  New  York.  Oct.  25, 1904.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (81  App.  Div.  367,  80  N.  Y.  Supp.  901), 
entered  March  21^  1903,  affirming  a  judgment 
in  favor  of  plaintiff  entered  npon  the  report  of 
a  referee.  C.  D.  Davie,  Alexander  Wentwortii, 
and  W.  S.  Thrasher,  for  appellant  Frank  W. 
Stevens,  for  resjiondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  O'BRIEN,  MARTIN 
VANN,  and  WERNER.  JJ.,  concur.  GRAY 
and  HAIGHT,  JJ.,  absent 


McCLELLAN.  Respondent,  t.  BROOKLYN 
HEIGHTS  R.  CO..  Appellant  (Court  of  Ap- 
peals of  New  York.  Nov.  10.  1904.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (89  App.  Div.  622,  85  N.  Y.  Supp. 
1189,  entered  January  20,  1904,  affirming  a 
Judgment  In  favor  of  plaintiff  entered  npon  a 
TWoict  and  an  order  denying  a  motion  for  a 
new  trial.    I.  R.  Oeland  and  George  D.  Yeo- 


mans,  for  appellant  Samuel  S.  Whitehonae, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  AIARTIN,  VANN,  and  WER- 
NER, JJ.,  concur. 


McNTTLTY,  Respondent,'  r.  MT.  MORRIS 
ELB(3TRIC  LIGHT  CO.,  Appellant  (Court 
of  Appeals  of  New  York.  Dec  30.  1904.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (87  App.  Div.  633,  84  N.  Y.  Supp. 
1135),  entered  November  80,  1903,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial.  Samuel  A.  Beardsley  and  Henry  J. 
Hemmens,  for  appellant  Frank  M.  Harden- 
brook,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  0.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT.  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


MARSHALL,  Appellant,  r.  UNITED 
STATES  TRUST  CO.  OF  NEW  YORK  et  al.. 
Respondents.  (Court  of  Appeals  of  New  Yorlc 
Dec.  16,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (93  App.  Div.  252, 
87  N.  Y.  Snpp.  74'n,  entered  April  27,  1904, 
upon  an  order  reversing  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term,  directing  that  the 
complaint  be  dismissed.  John  M.  Harrington, 
for  appellant  George  L.  Shearer  and  Edward 
W.  Stieldon,  for  respondents. 

PER  CURIAM.  Judgment  of  Appellate  Di- 
vision reversed,  and  that  of  Special  Term  af- 
firmed, with  costs  in  all  courts,  on  opinion  of 
SCOTT,  J.,  in  Special  Term.  86  N.  Y,  Supp. 
617. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN. 
BARTLETT.  MARTIN,  and  VANN,  J  J.,  con- 
cur.   HAIGHT,  J.,  dissents. 


MILLER,  Appellant  v.  QUINCY,  Respond- 
ent et  al.  (Court  of  Appeals  of  New  York. 
Dec.  6,  1904.)  Motion  to  amend  remittitur. 
See  179  N.  Y.  294,  72  N.  E.  116. 

PER  CURIAM.  Motion  granted,  and  remit- 
titur amended,  by  adding  to  the  ordinary  part 
thereof  the  following  words:  "With  leave  to 
the  demurring  defencunt  to  answer  on  payment 
of  costs." 


MINSHULL,  Respondent  ▼.  WASHBURN, 
Appellant  et  al.  (two  cases).  (Court  of  Ap- 
peals of  New  York.  Dec.  30.  19040  Appeals 
from  judgments  of  the  Appellate  Division  of 
the  Supreme  CJourt  in  the  Second  Judicial  De- 
partment (89  App.  Div.  633,  85  N.  Y.  Supp. 
1138),  entered  February  17,  1904,  affirmbg 
judgments  in  favor  of  plaintiffs  entered  upon 
verdicts  and  orders  denying  motions  for  new 
trials.  David  Thornton  and  Thornton  Earle, 
for  appellant  Washburn.  William  J.  Courtney, 
for  respondents. 

PER  CURIAM.  Judgments  affirmed,  with 
costs. 

CULLEN,  a  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT.  MARTIN,  and 
VANN,  JJ.,  concur. 


MONTESI,  Respondent  T.  PRESS  PUB. 
CO.,  Appellant.  (Court  of  Appeals  of  New 
York.    Dec.  30,  1901.)     Appeal  from  a  jndc- 
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ment  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (87 
App.  DiT.  612,  83  N.  Y.  Supp.  1111),  entered 
October  6,  10U3,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  tor  a  new  trial.  John  M. 
Bowers  and  James  W.  Gerard,  for  appellant. 
James  C.  Cropsey,  for  respondent. 

PER  CURLAM.  Judgment  affirmed,  with 
costs. 

CULUEN,  0.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and 
VANN,  JJ.,  concur. 

NELSON,  Respondent,  v.  YOUNG,  Appellant, 
et  al.  fCJourt  or  Appeals  of  New  York.  Dec. 
SO,  1904.)  Appeal  from  a  Judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (91  App.  Div.  457, 
87  N.  Y.  Supp.  89),  entered  March  10,  1904, 
affirming  a  judgment  in  favor  of  plaintiff  enter- 
ed upon  a  verdict  and  an  order  denying  a  mo- 
tion for  a  new  trial.  Edwin  A.  Jones  and 
Harford  T.  Marshall,  for  appellant.  J.  Ed- 
ward Swanstrom  and  Conraa  Saxe  Keyes,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs* 

CULLBN,  C.  J.,  and  O'BRIEN,  BART- 
LETT, HAIGHT,  and  VANN,  JJ.,  concur. 
GRAY,  J.,  not  voting.    WERNER,  J.,  absent. 


PADDOCK,  Appellant,  v.  LEWIS  et  aL, 
Respondents.  (Court  of  Appeals  of  New  York. 
Not.  15,  19040  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Fourth  Judicial  Department  (59  App.  Div. 
430,  69  N.  Y.  Supp.  1),  entered  April  B,  1901, 
affirming  a  jud^ent  in  favor  of  defendants  en- 
tered upon  a  dismissal  of  the  complaint  by  the 
court  on  trial  at  Special  Term.  D.  Raymond 
Cobb,  for  appellant.  Le  Roy  B.  Williams,  for 
respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  VANN,  and  WER- 
NER, JJ.,  concur. 


PARR,  Respondent,  ▼.  LODER,  Appellant 
(Court  of  Appeals  of  New  York.  Jan.  17, 
1905.)  Motion  to  dismiss  an  appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
m  App.  Div.  218,  89  N.  Y.  Supp.  823),  entered 
October  15,  1004,  affirming  a  judgment  in  fa- 
vor of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial.  The 
motion  was  made  upon  the  ground  that  the 
appeal  was  unauthorized  and  the  Court  of  Ap- 
peals had  no  jurisdiction  to  entertain  the  same. 
Ralph  Earl  Prime,  Jr.,  tor  the  motion.  Joseph 
Middlebrook,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs,  upon  the  ground  that  the 
action,  being  one  to  recover  damages  for  ma- 
licious prosecution,  is  for  a  personal  injury, 
within  the  definition  of  subdivision  9  of  sec- 
tion 3343  of  the  Code  of  Civil  Procedure,  and 
h^nce  under  subdivision  2  of  section  191  no  ap- 

Seal  lies  to  this  court  from  a  unanimous  af- 
rmance,  unless  permitted  in  the  way  provided 
for  in  the  section.    Ten  dollars  cost  of  motion. 


PEOPLE  ▼.  BEEHLER  et  al.  (Court  of  Ap- 
peals of  New  York.  Nov.  15,  1904.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (92  App.  Div.  622,  87  N.  Y.  Supp.  1143), 
made  March  25,  1904,  -nhich  affirmed  a  judg- 
ment of  the  Court  of  General  Sessions  of  the 


Peace  in  the  city  ot  New  York,  convicting  de- 
fendants of  the  crime  of  selling  lottery  pohcies. 
William  W.  Cantwell,  for  appellant.  William 
Travers  Jerome,  Dist.  Atty.  (Howard  S.  Gana, 
of  counsel),  tor  the  People. 

PER  CURIAM.  Judgment  of  conyiction  af- 
firmed. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  VANN,  and  WER- 
NER, JJ.,  concur. 


PEOPLE,  Respondent,  v.  BRUESCH,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Jan. 
17,  1905.)  Motion  to  dismiss  an  appeal  from  a 
judgment  ot  the  Court  of  General  Sessions  of 
the  Peace  in  the  county  of  New  York,  rendered 
May  20,  1904,  upon  a  verdict  convicting  the  de- 
fendant ot  the  crime  of  murder  in  the  first  de- 
gree; also  application  by  defendant  that  coun- 
sel be  assigned  to  appear  for  him  in  the  Court 
of  Appeals.  -  The  motion  was  made  upon  the 
ground  of  a  failure  to  prosecute  the  appeal. 
William  Travers  Jerome,  Dist.  Atty.  (Robert 
S.  Johnstone,  of  counsel),  for  the  motion. 

PER  CURIAM.  Prayer  of  appellant  that 
Meyer  Levy  be  designated  as  his  counsel,  to 
appear  for  him  in  this  court,  granted.  Motion 
to  dismiss  appeal  denied;  appeal  to  be  perfect- 
ed in  60  days.  In  default  thereof,  the  district 
attorney  is  at  liberty  to  renew  this  motion. 


PEOPLE,  Respondent  ▼.  ELLIOTT  et  al.. 
Appellants.  (Court  ot  Appeals  of  New  York. 
Oct  25,  1904.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  iu 
the  Fourth  Judicial  Department  (90  App.  Div. 
611,  85  N.  Y.  Supp.  11«)),  entered  January  19, 
1904,  which  affirmed  a  judgment  of  the  Mon- 
roe County  Court  entered  u^on  a  verdict  con- 
victing defendants  of  the  crime  of  robbery  in 
the  third  degree.  George  D.  Forsyth,  for  ap- 
pellants. Stephen  J.  Warren,  Dist.  Atty.  (H. 
H.  Widener  and  Robert  Averill,  of  counsel),  for 
the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN.  C.  J.,  and  O'BRIEN,  MARTIN. 
VANN,  and  WERNER,  JJ.,  concur.  GRAY 
and  HAIGHT,  JJ.,  absent 


PEOPLE,  Respondent  v.  HIBBB,  Appellant 
(Court  of  Appeals  of  New  York.  Dec.  13, 
1904.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (94  App.  Div.  620,  88  N. 
Y.  Supp.  1112),  entered  June  1,  1904.  which  af- 
firmed a  judgment  of  the  Court  of  General  Ses- 
sions in  the  county  of  New  York  rendered  upon 
a  verdict  convicting  the  defendant  of  the  crime 
of  manslaughter  in  the  first  degree.  Lewis 
Stuyvesant  Chanler,  for  appellant.  William 
Travers  Jerome,  Dist.  Atty.  (Howard  S.  Gans, 
ot  counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULI^N,  C.  J.,  and  GRAY,  HAIGHT. 
MARTIN,  and  VANN,  JJ.,  concur.  O'BRIEN 
and  BARTLETT,  JJ.,  not  voting. 


PEOPLE,  Respondent  t.  MURPHY,  Ap- 
pellant. (Court  of  Appeals  of  New  York.  Nov. 
15,  1904.)  Appeal  from  a  judgment  entered 
April  19,  1904,  upon  an  order  ot  the  Appellate 
Division  of  the  Supreme  Court  in  the  Second 
Judicial  Department  (93  App.  Div.  383,  87  N. 
Y.  Supp.  786),  which  reversed  a  judgment  of 
the  Richmond  County  Court  sustaining  a  de- 
murrer to  an  indictment,  and  overruling  such 
demurrer.  Thomas  C.  Brown,  for  appellant 
Edward  Sidney  Rawson,  Dist.  Attv.  (Sidney  P. 
Rawson,  of  counsel),  for  the  People. 
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PER  CURIAM.   Judgment  affirmed,  on  opin-  I 
ion  below. 

CULLEN,  C.  J.,  and  GRAYMJ'BRIEN, 
BARTLKTT,  VAXN,  and  WERNER,  JJ.,  con- 
cur.   MARTIN,  J.,  absent. 


PEOPLE,  Respondent,  ▼.  ST.  CLAIR,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Oct.  25, 
1904.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Ju- 
dicial Department  (90  App.  DIt.  239,  86  N.  T. 
Supp.  77),  entered  January  28,  1904,  which  af- 
firmed a  judgment  of  the  Court  of  Special  Ses- 
sions of  the  city  of  New  York,  convicting  the 
defendant  of  a  misdemeanor.  James  W.  Os- 
borne, Otto  T.  Hess,  and  William  M.  Wherry, 
Jr.,  for  appellant.  William  Travers  Jerome, 
Dist.  Atty.  (Howard  S.  Gans,  of  counsel),  for 
the  People. 

PER  CURIAM.  Judgment  of  conviction  re- 
versed, and  defendant  discharjred,  on  the  au- 
thority of  People  T.  Wailer,  179  N.  Y.  46,  71 
N.  E.  462. 

CULLEN,  C.  J.,  and  O'BRIEN,  MARTIN, 
VANN,  and  WERNER,  JJ.,  concur.  GRAY 
and  HAIGHT,  JJ.,  absent 


PEOPLE^  Appellant,  v.  8LAUS0N,  Respond- 
ent. (Court  of  Appeals  of  New  York.  '  Nov. 
15,  1904.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Third 
Judicial  Department  (85  App.  Div.  166,  83  N. 
Y.  SUpp.  107),  entered  July  1,  1903,  which  re- 
versed a  judgment  entered  at  a  Trial  Term  np- 
on  a  verdict  convicting  the  defendant  of  the 
crime  of  sodomv.  George  Addington,  Dist. 
Atty.,  for  the  People.  William  B.  WooUard, 
for  respondent. 

PER  CURIAM.  Appeal  dismissed,  upon  the 
ground  that  it  does  not  appear  from  the  order 
of  reversal  that  it  was  not  made  upon  the 
facts,  or  in  the  exercise  of  discretion,  on  the 
authority  of  People  v.  Calabur.  178  N.  Y.  463, 
71  N.  E.  2. 

CULLEN,  C.  J.,  and  GRAY,  BARTLETT. 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
JJ.,  concur. 


PEOPLE,  Respondent,  t.  SUMMERFIELD, 
Appellant.  (Court  of  Appeals  of  New  York. 
Dec.  13,  1904.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
P&st  Judicial  Department  («6  App.  Div.  636, 
89  N.  Y.  Supp.  1113),  entered  Jufy  18,  1904, 
which  affirmed  a  judgment  rendered  at  a  Trial 
Term  upon  a  verdict  convicting  the  defendant 
of  the  crime  of  grand  larceny  in  the  first  de- 
gree. David  B.  Hill  and  Max  D.  Steuer,  for 
appellant  William  Travers  Jerome,  Dist. 
Atty.  (Robert  O.  Taylor,  of  counsel),  for  the 
People. 

PER  CURIAM.  Judgment  of  conviction  af- 
fimed. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and 
VANN,  JJ.,  concur. 


PEOPLE,  Respondent,  v.  VALENTINE  et 
al..  Appellants.  (Court  of  Appeals  of  New 
York.  Dec.  16,  1904.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (90  App.  Div. 
606,  86  N.  Y.  Supp.  1140),  entered  January  12, 
1904,  which  affirmed  judgments  of  the  Court 
of  General  Sessions  in  the  county  of  New  York 
rendered  upon  a  verdict  convicting  the  defend- 
ants of  petit  larceny.  Asa  Bird  Gardiner  and 
James  P.  O'Connor,  for  appellants.     William 


Travers  Jerome,  Dist.  Atty.  (Howard  S.  Gans, 
of  counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN,  O.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and 
VANN,  JJ.,  concur. 


PEOPLE  ex  rel.  ADELPHl  COLLEGE,  Ap- 
pellant V.  WELLS  et  al..  Board  of  Taxes  and 
Assessments,  Respondents.  (Court  of  Appeals 
of  New  York.  Jan.  24,  1905.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (97 
App.  Div.  312  80  N.  Y.  Supp.  957),  entered 
November  11,  1904,  which  affirmed  an  order  of 
Special  Term  dismissing  a  writ  of  certiorari  to 
review  the  proceedings  of  the  defendants  in  as- 
sessing certaia  real  estate  for  purposes  of  tax- 
ation. John  A.  Taylor,  for  appellant  John  J. 
Delany,  Corp.  Counsel  (George  S.  Coleman,  of 
counsel),  for  respondents. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN.  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER 
NER,  JJ.,  concur. 


PEOPLE    ez    rel.    BOYLE,    Appellant    r. 

GREENE,  Police  Com'r,  Respondent  (Court 
of  Appeals  of  New  York.  Dec  6,  1904.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Depart- 
ment (87  App.  Div.  421.  84  N.  Y.  Supp.  484), 
entered  November  19,  1S)03,  which  reversed  an 
order  of  Special  Term  granting  a  motion  for  a 
peremptory  writ  of  mandamus  to  compel  the 
defendant  to  grade  the  relator  as  detective  ser- 

feant  in  the  police  force  of  the  city  of  New 
ork,    and    denied    such    motion.      Hyacinths 
Ringrose,  for  appellant    John  J.  Delany,  Corp. 
Counsel  (Theodore  Connoly  and  Terence  Far- 
ley, of  counsel),  for  respondent. 
PER  CURIAM.    Order  affirmed,  with  costs. 

CULI.EN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


PEOPLE  ex  rel.  BUCHANAN,  Appellant,  v. 
OANTINE,  Commissioner  of  Public  Safety,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Nov.  29,  1904.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (96  App.  Div.  631, 
80  N.  Y.  Supp.  1113),  entered  July  1,  1904, 
which  disinissed  a  writ  of  certiorari  to  review 
the  determination  of  the  defendant  in  remov- 
ing the  relator  from  the  office  of  sergeant  of 
police.  Charles  H.  F.  Reilly,  for  appellant 
Arthur  L,  Andrews,  Corp.  Counsel,  for  re- 
spondent. 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLErrr,  HAIGHT,  VANN.  and  WER- 
NER, JJ.,  concur. 


PEOPLE  ex  rel.  COOPER  UNION  FOR 
ADVANCEMENT  OF  SCIENCE  AND  ART, 
Respondent  v.  WELLS  et  al..  Commissioners 
of  Taxes  and  Assessments,  Appellants.  (Court 
of  Appeals  of  New  York.  Jan.  24,  1905.)  Ap- 
peal from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (90  N.  Y.  Supp.  1100),  entered  No- 
vember 19,  1904,  which  affirmed  an  order  of 
Special  Term  vacating  an  assessment  for  the 
purposes  of  taxation  upon  certain  real  estate 
belonging  to  the  relator.  John  J.  Delany,  Corp. 
Counsel   (George  S.   Coleman   and   Curtis  A. 
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P«t«r«,  of  ooanael),  fiir  appenaata.  H.  B.  CIo*- 
■oo,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

OULLEN,  0.  J„  and  GRAY,  O'BRIKN, 
BARTLETT,  HAIGHT,  VAN^.  and  WfiR- 
NEB,  JJ»  concur. 


PEOPLE  ex  rel.  DURAND-RTJEls  Appel- 
lant, T.  WEILLS  et  al.,  CommiBsionera  of  Tax- 
W  and  AjBseBsments.  Respondents.  (Court  of 
Appeals  of  New  York.  Dec  6,  1804.)  Appeal 
from  an  order  of  the  Appellate  Diviaion  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (82  App.  Diy.  622,  87  N.  Y.  Snpp.  1144), 
entered  April  5,  1804,  whidi  affirmed  an  order 
of  Special  Term  confirming  an  assessment  for 
taxation  upon  the  capital  of  the  relator,  a  non- 
resident, inTestsd  in  bosiness  in  this  state. 
Frederic  R.  Coudert  and  Charles  A.  Conlon, 
for  appellant.  John  J.  Delany, '  Corp.  Counsel 
(George  S.  Ooleman  and  Curtis  A.  Vetera,  of 
counsel),  for  respondents. 

PB:R  curiam,    order  affirmed,  with  costs. 

CUIJLEN,  C.  3.,  and  GRAY,  O'BRIES^, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


PEOPLE  ex  rel.  DWYER,  Appellant,  ▼. 
GREENE,  Police  Com'r,  Respondent.  (Court 
of  Appeals  of  New  York.  Oct.  25,  1804.)  Ap- 
peal nom  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial 
DeiMtrtment  &1  App.  Div.  613,  86  N.  Y.  Supp. 
1143)  entered  February  27,  1804,  which  af- 
firmed the  proceedings  of  the  defendant  in  re- 
moving the  rdator  from  the  position  of  patrol- 
man on  the  police  force  of  the  city  of  New 
York.  John  R.  Halsey,  for  appellant.  John  J. 
Delany,  Corp.  Counsel  (Theodore  Connoly  and 
Terence  Farley,  of  counsel),  for  respondent. 

PER  OURIAM.  Order  of  Appellate  Division 
and  the  determination  of  the  commissioner  re- 
versed, and  a  new  trial  granted,  costs  to  abide 
event,  on  the  authority  of  People  ex  rel.  Shiels 
V.  Greene,  179  N.  Y.  195,  71  N.  B.  777. 

CULLEN,  O.  Ja  and  O'BRIEN,  MARTIN, 
VANN,  and  WERNER,  JJ.,  concur.  GRAY 
and  HAIGHT,  JJ.,  absent 


PEOPLE  ex  rel.  FISKE  et  al..  Appellants, 
T.  FEITNER  et  al..  Commissioners  of  Taxes 
and  Assessments,  Respondents.  (Court  of  Ap- 
peals of  New  York.  Jan.  24,  1805.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (05  App.  Div.  217,  88  N.  Y.  Supp.  ti94), 
entered  June  17, 1904,  which  affirmed  an  order 
of  Special  Term  dismissing  a  writ  of  certiorari 
to  review  the  proceedings  of  the  defendants  in 
assessing  certain  property  of  the  relators  for 
the  purpose  of  taxation.  Dean  Emery,  Fred- 
eric R.  Kellogg,  and  John  Mason  Knox,  for  ap- 
pellants. John  J.  Delany,  Corp.  Counsel 
(George  S.  Coleman,  of  counsel),  for  respond- 
ents. 

PER  CiUBIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
BAKTLEXT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


PEOPLE  ez  rel.  HART,  Appellants,  t. 
GOODRICH  et  al..  Respondents.  (Court  of 
Appeals  of  New  York.  Dec.  30,  1904.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De-' 
partment  (^  App.  Div.  445,  87  N.  Y.  Supp. 
114),  entered  May  11,  1904,  which  affirmed  a 
final  judgment  in  favor  of  defendants  entered 
upon  a  decision  of  the  court  at  Special  Term 
sustaining  demurrers  to  the  complaint  and  di- 


recting that  It  be  dismissed.  Lewla  E.  Gtrr 
and  Coleridge  A.  Hait,  for  appellant.  JoMph 
A.  Burr,  Henry  W.  Gloodricn,  and  Henry  A. 
Monfort,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  the  opinion  of  tne  Appellate  Division 
and  that  of  the  Special  Term. 

CULLEN,  0.  J„  and  GRAY,  O'BRIEN. 
BARTLETT,  HAIGHT,  and  VANN,  JJ,  con- 
cur.   WERNER,  J.,  absent. 

PEOPLE  ex  rel.  HILLMAN,  Appellant,  ▼. 
80H0LER  et  al..  Borough  Coroners,  Respond- 
enta.  (Court  of  Appeals  of  New  York.  Nov. 
29,  19()4.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
JucUdal  Department  (94  App.  Div.  2^  87  N. 
Y.  Snpp.  1122),  entered  June  15,  1904,  which 
reversed  a  judgment  entered  upon  a  decision  of 
the  court  at  a  Trial  Term  directing  the  issuance 
of  a  peremptory  writ  of  mandamus  to  compel 
defendants  to  restore  the  relator  to  the  office  of 
chief  clerk  of  the  coroners'  office  of  the  borough 
of  Manhattan.  Elrnest  L.  Crandall,  for  appel- 
lant A.  S.  Gilbert  and  Julius  M.  Mayer,  for 
respondents. 

PER  OURIAM.  Order  affirmed,  with  coata; 
no  opinion. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WEB^ 
NER,  JJ.,  concur. 


PEOPLE  ex  reL  LEWISOHN,  Appellant.  ▼. 
COURT  OF  GENERAL  SESSIONS  OP 
PEACE  IN  AND  FOB  NEW  YORK  COUN- 
TY et  aL.  Respondents.  (Court  of  Appeals  of 
New  York.  Nov.  15,  1904.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (96 
App.  Div.  201,  89  N.  Y.  Supp.  364),  entered 
July  80,  1804,  which  dismissed  a  wnt  of  cer- 
tiorari and  affirmed  the  proceedings  of  the  de- 
fendants in  punishing  the  relator  for  contempt 
of  court  In  refusing  to  answer  certain  ques- 
tions propounded  to  him  by  the  grand  jnry  of 
the  county  of  New  York.  Alfr^  Lantenach 
and  P.  J.  Rooney,  for  appellant  William  Ti«- 
vera  Jerome,  Dist  Atty.  (Howard  &  Gans,  Vt 
counsel),  for  respondents. 

PER  CURIAM.    Order  affirmed. 

CULLEN,  C.  J.,  and  GRAY.  O'BRIEN, 
BARTLETT,  MARTIN,  VANN,  and  WE&- 
NER,  JJ.,  concur. 


PEOPLE  ex  rel.  MILSOM,  Respondent,  ▼- 
EAST  BUFFALO  LIVE  STOCK  A^S'N,  Ap- 
pellant (Court  of  Appeals  of  New  York.  Nov. 
29,  1904.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fovirth  Judicial  Department  (88  App.  Div.  619, 
84  N.  Y.  Supp.  795),  made  November  17.  1903, 
which  affirmed  an  order  of  Special  Term  grant- 
ing a  motion  for  a  peremptory  writ  of  man- 
damus to  compel  defendant  to  revoke  an  order 
made  by  it  suspending  the  relator's  decedent 
from  membership  in  the  defendant  associatioD. 
Henry  W.  Killeen  and  V.  H.  Riordan,  for  ap- 
pellant   H.  J.  Swift  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


PEOPLE  ex  rel.  ROBINSON,  Appellant,  t. 
STUR6IS,  Fire  Com'r,  Respondent  (Court 
of  Appeals  of  New  York.  Dec  6,  1804.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 

Jartment  (90  App.  Div.  606,  85  N.  Y.  Supp. 
143),  entered  January  15.  1904.  which  affirmed 
an  order  of  Special  Term  denying  a  motion  for 
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fendant  to  restoN  the  relator  to  dxitv  in  the  fire 
department  of  the  city  of  New  York.  Anthony 
J.  Orifi^  and  William  W.  Qoodrich,  for  appel- 
lant. John  J.  Delany,  Corp.  Counsel  (Theodore 
Coanoly  and  W.  B.  CroweU,  of  connael),  for  re- 
spondent. 

PEB  ODRIAM.  Appeal  dismiswd,  with 
costs. 

GULLEN,  O.  X,  and  GRAY.  O'BBIBN, 
BABTLETT,  HAIOHT,  YANN,  and  WBB^ 
NEB,  33.,  concur. 


PEOPLE  ex  rel.  TOWN  OP  PREBLE,  Ap- 
pellant, V.  PRIEST  et  al.,  STATE  TAX 
COM'RS,  Respondents.  (Court  of  Appeals  of 
New  York.  Jan.  24,  19d5.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (90 
App.  Div.  020,  85  N.  Y.  Supp.  481).  entered 
Jannarr  28,  1904,  which  confirmed  a  oetermin- 
ation  di  the  defendanta  cUaminins  the  relatMr's 
appeal  from  a  decision  of  the  board  of  super- 
Tisons  of  Cortland  county  made  in  the  eqaaflsa- 
tion  of  assessmentB  and  the  correction  of  the 
assessment  rolls  of  the  several  tax  districts  of 
that  county.  Frank  S.  Black,  X  Coortney,  and 
T.  £..  Courtney,  for  appellant  O.  M.  KeUogt, 
for  respondents. 

PER  CURIAM.    Order  aflSrmed.  with  costa. 

CDLLBN,  C.  X,  and  GRAY,  CBRIBN, 
BARTLETT.  and  WERNER,  JX,  concur. 
HAIGHT  and  VANN,  JX,  dissent 


PEOPLE  ex  rel.  ZUHR,  Appellant,  t. 
GREENE,  Police  Com'r,  Respondent  (Court 
of  Appeals  of  New  York.  Dec.  6,  1904.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (96  App.  Div.  625,  88  N.  Y.  Supp. 
1114),  entered  June  15,  1904,  which  dismissed  a 
writ  of  ceriJoraci  and  affirmed  the  proceedings 
of  the  defendant  in  dismissing  the  relator  from 
the  police  force  of  the  city  of  New  York. 
James  W.  Ridgway  and  Thomas  Kelby,  for  ap- 
pellant John  J.  Delany,  Corp.  Counsel  (Theo- 
dore Connoly  and  Thomas  F.  Noonan,  of  coun- 
sel), for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

OULLBN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


PERSONS  et  aL,  Respondents,  v.  BROWN,, 
Appellant  et  al.  (Court  of  Appeals  of  New 
York.  Nov.  15,  1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (93 
App.  Div.  604.  86  N.  Y.  Supp.  1144),  entered 
Kfarch  17,  1904^  affirming  a  judgment  in  favor 
of  plaintiffs  entered  npon  the  report  of  a  ref- 
eree. Charles  J.  Bissell  and  J.  Bradley  Tan- 
ner, for  appellant  Norrls  Morey,  for  respond- 
ents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  3..  and  GRAY^ARTLETT, 
MARTIN.  VaNN,  and  WERNER,  JJ.,  con- 
cur.    O'BRIEN,  J.,  absent 


PFBIFER,  Respondent  v.  SUPREME 
LODGE  OF  BOHEMIAN  SLAVONIAN 
BENBV.  SOO.  OF  UNITED  STATES,  Ap- 
pellant (Court  of  Appeals  of  New  York. 
Nov.  16, 1904.)  Appeal  from  a  judnuent  of  the 
Appellate  Divulon  of  the  Supreme  C!oart  in  the 
First  Judicial  Department  (91  App.  Div.  618, 
86  N.  Y.  Bnpp.  1144).  entered  Febmary  25, 
1904,  affirming  a  Judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  ditected  by  the  court 


lant  Paul  Jones  and  Francis  J.  Nekarda.  for 
respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY,  BARTLETT, 
HAIOHT,  MARTIN,  VANN,  and  WERNER, 
JJ.,  concur. 


PHILIPS,  Appellant  t.  PHILIPS  et  aL, 
Respondents.  (Court  of  Appeals  of  New  York. 
Nov.  15,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Divuion  of  the  Supreme  Gourt  in  tha 
First  Judicial  Department  G^t  App.  Div.  113, 
78  N.  Y.  Supp.  1001),  entered  December  15, 
1902,  affirming  a  Judgment  in  favor  of  defend- 
ants ebtered  npon  a  verdict  directed  by  the 
court  George  M.  Curtis,  for  appellant  Wil- 
liam J.  Cnrtis,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
ooetB. 

CULLEN.  O.  X.  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  VANN.  and  WERNBB, 
JJ.,  concur. 


PHCBNIX  et  al.  T.  TRUSTEES  OF  CO- 
LUMBIA COLLEGE  IN  CITY  OF  NEW 
YORK  et  al.  (Court  of  Appeals  of  New  York. 
Nov.  15, 1904.)  Appeal  from  a  Judgment  of  the 
Appellate  Division  of  the  Supreme  Court  In  the 
First  Judicial  Department  &l  App.  Div.  4%, 
84  N.  Y.  Supp.  897),  entered  December  16, 
1903,  which  affirmed  a  Judgment  construing  the 
will  of  Stephen  W.  Phoenu,  deceased,  ana  set- 
tling  the  aoQonnta  of  his  executors  and  trustees, 
entered  upon  the  report  of  a  referee.  William 
B.  Homblowar,  Charles  A.  Boston,  Frederick 
AUis,  G.  S.  Buck,  Henry  A.  Forster,  John  A. 
Weekes,  and  Arthur  D.  Weekes,  for  appellants. 
(}hariea  L.  Jones,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

CULLEN,  C.  X.  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  VANN,  and  WBR^ 
NER,  JJ.,  concur. 


In  re  QUICK.  (Court  of  Appeals  of  New 
York.  Nov.  29,  1904.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Third  Judicial  Department  (»2  App.  Div. 
131,  87  N.  Y.  Supp.  316),  entered  March  22. 
1904.  which  reversed  an  order  of  the  Saratoga 
County  Ourt  discharging  the  petitioner  frwn 
imprisonment  Edgar  T.  Brackett  for  appel- 
lant   John  L.  Hemiing,  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  Ja  and  GRAY,  O'BRIEN, 
HAIGHT,  and  WERNER,  JJ.,  concur.  BABT- 
LETT and  VANN,  JJ.,  dissent 


In  re  RANDALL.  (Court  of  Appeals  of  New 
York.  Jan.  24,  1005.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  D^rtment  (00  N.  Y. 
Supp.  1111),  altered  December  5,  1904,  which 
affirmed  an  order  of  Special  Term  punishing  the 
appellant,  Randall,  for  contempt  Willard 
Parker  Butler,  Sanford  Robinson,  and  Julius 
S.  Workum,  for  appellant  Frank  E.  Black- 
well,  for  respondents. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLB'TT,  HAIGHT.  VANN,  and  WEIt- 
NEB,  JJ,  ooncnr. 


REDMOND,  Appellant,  v.  CITY  OF  NHW 
YORK,  Respondent  (Court  of  Appeals  of 
New  York.  Oct  25.  1904.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
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preme  Court  in  the  First  Judicial  Department 
(92  App.  Div.  622,  87  N.  Y.  Supp.  1147),  en- 
tered April  14,  1904,  affirming  a  judgment  in 
favor  of  plaintiff  for  part  of  amount  claimed, 
entered  upon  a  verdict  directed  by  the  court, 
L.  Laflin  Kellogg  and  Alfred  C.  Pettfi,  for  ap- 
pellant. John  J.  Delany,  Corp.  Counsel  (Theo- 
dore Clonnoly  and  Terence  Farley,  of  coonsel), 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  O'BRIBN.  HAIGHT, 
MARTIN.  VANN,  and  WERNER,  JJ.,  con- 
cur.   BARTIiETT,  J.,  not  voting. 


RBTTAGMATA.  AppeUant,  v.  HAYWARD 
et  aij.  Respondents.  (Court  of  Appeals  of 
New  Xork,  Nov.  15, 1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (87 
App.  Div.  617.  84  N.  Y.  Supp.  1142),  entered 
January  14,  1904,  affirming  a  judgment  in  fa- 
vor of  defendants  entered  upon  a  dismissal  of 
the  complaint  by  the  court  at  a  Trial  Term. 
Gilbert  Ray  Hawes  and  John  E.  Judge,  for  ap- 
pellant.   Joseph  N.  Tuttle,  for  respondents. 

PER  CURIAM,  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
JJ.,  concur. 

On  Rehearing. 

CULLEN,  C.  J.  In  disi>OBing  of  this  case  we 
did  not  overlook  our  decision  in  the  case  of 
Gmaehle  v.  Rosenberg,  178  N.  Y.  147,  70  N.  E. 
411,  where  we  held  that  the  employers'  liabil- 
ity act  (chapter  600,  p.  1748,  Laws  1902)  did 
not  render  it  necessary  that  the  employ^  should 
give  the  notice  of  the  accident  required  by  the 
statute  where  he  sought  to  enforce  only  a  com- 
mon-law liability.  In  the  present  case  we  think 
any  liability  that  may  have  accrued  most  be 
wholly  based  upon  the  statute.  There  was  no 
defect  in  the  method  adopted  of  lowering  the 
tank  bottom  by  jackacrews,  or,  if  there  were 
such  defect,  it  was  not  the  proximate  cause  of 
the  accident.  The  difficulty  occurred  when,  in 
the  course  of  lowering  the  bottom  by  these 
screws,  the  plate  assumed  a  cant  or  slant. 
Thereupon  Murphy,  the  foreman,  sent  the  de- 
ceased to  place  blocks  underneath  the  plate. 
Here,  if  at  all,  was  the  negligence  of  Murphy. 
The  plan  adopted  by  defendants  did  not  con- 
template the  presence  of  any  workmen  lieneath 
the  tank  bottom.  Murphy  was  not  the  alter 
ego  of  the  master,  but  merely  a  foreman  or  su- 
perintendent, for  whose  negligence,  apart  from 
any  statute,  the  defendants — under  a  line  of 
authorities  in  this  court,  of  which  Loughlin  v. 
State  of  N.  Y.,  105  N.  Y.  159.  11  N.  E.  371, 
may  be  cited  as  a  sample — were  not  liable. 
The  motion  for  a  reargument  should  be  denied, 
with  $10  costs.    Motion  denied. 

GRAY,  BARTLETT,  HAIGHT,  MARTIN, 
VANN,  and  WERNER,  JJ.,  concur. 


RHINEHART  et  al..  Appellants,  r.  RED- 
FIELD,  Commissioner  of  Public  works.  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Oct.  25,  19(14.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (93  App.  Div.  410, 
87  N.  Y.  Supp.  7^),  entered  April  15,  1904, 
which  reversed  an  order  of  Special  Term  grant- 
ing a  mption  for  a  peremptory  writ  of  manda- 
mus to  compel  defendant  to  grant  a  permit  to 
the  relator  to  open  certain  streets  in  the 
borough  of  Brooklyn.  Jesse  Stearns,  for  ap- 
pellants. John  J.  Delany,  Corp.  Ciounsel 
(James  D.  Bell,  of  counsel),  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  below. 


CULLEN.  C.  3.,  and  O'BRIEN,  MARTIN, 
VANN,  and  WERNER.  JJ.,  concur.  GRAY 
and  HAiGHT,  JJ.,  absent 


ROBINSON,  Respondent,  v.  METROPOLI- 
TAN ST.  RY.  (X).,  Appellant  (Court  of  Ap- 
peals of  New  York.  Nov.  15,  1904.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (91  App.  Div.  158,  86  N.  Y.  Supp. 
442),  entered  I'ebruary  15,  1904,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial.  Bayard  H.  Ames,  Charles  F.  Brown, 
and  Henry  A.  Robinson,  for  appellant  Ed- 
ward A.  Alexander  and  Jerome  H.  Buck,  for  re- 
spondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  O'BRIBN.  BART- 
LETT, MARTIN.  VANN,  and  WERNER.  JJ., 
concur.    GRAY,  J.,  not  sitting. 


ROOT,  Respondent  ▼.  LONDON  GUARAN- 
TEE &  ACCIDENT  CO..  Limited,  Appel- 
lant (Court  of  Appeals  of  New  York.  Jan. 
17,  19()50  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  ffi2  App.  Div.  578, 
86  N.  Y.  Supp.  105^,  entered  March  17,  1904, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial.  Frank  Gibbons,  for  ap- 
pellant Edward  M.  Sheldon  and  Louis  L. 
Babcock,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
coets. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


ROSSBATT,  Respondent  t.  ROUSS,  Appel- 
lant. ((Tourt  of  Appeals  of  New  York.  Jan.  24, 
1905.)  No  opinion.  Motion  for  reargument  de- 
nied, with  $10  costs.  See  180  N.  X.  116,  72  N. 
E.  916. 


In  re  RYBR  et  al.  ((Donrt  of  Appeals  of  New 
York.  Jan.  24,  1905.)  Appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (94  App.  Div. 
449.  88  N.  Y.  Supp.  52),  entered  May  27,  1904. 
which  modified  and  affirmed  as  modified  a  decree 
of  the  New  York  county  Surrorate's  0>nrt  judi- 
cially settling  the  accounts  of  John  B.  Ryer,  as 
executor  of  Ellen  A.  Wilkinson,  deceased.  Wil- 
liam O.  Mulligan,  for  appellant  Samuel  Lievj, 
James  M.  Fisk.  and  Emanuel  Amstein,  for  re- 
spondents. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN.  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WBB- 
NER,  JJ.,  concur. 


SAMMONS  et  al..  Respondents,  r.  ITHACA 
ST.  RY.  CO.,  Appellant  (Court  of  Appeals  of 
New  York.  Oct  %  1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  In  the  Third  Judicial  Department  (88 
App.  Div.  618,  84  N.  Y.  Supp.  1144),  entered 
November  17,  1903,  affirming  a  judgment  in  fa- 
vor of  plaindlEs'  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial.  S.  D. 
Halliday,  for  appellant  P.  F.  McAllister  and 
D.  M.  Dean,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  O'BRIEN,  BART- 
LETT, hAiGHT,  MARTIN,  VANN,  and 
WERNER,  JJ.,  concur. 
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SIEBBRT,  Appellant,  v.  MILBANK  et  al., 
Respondents.  (Coart  of  Appeals  of  New  York. 
Jan.  24,  1905.)  Appeal,  by  permission,  from  an 
order  of  the  Appellate  Division  of  the  Sapreme 
Court  in  the  First  Judicial  Department  (95  App. 
Div.  566,  88  N.  T.  Supp.  99»),  entered  July  12, 
1904,  which  reversed  an  interlocutory  judgment 
of  Special  Term  overruling  a  demurrer  to  the 
complaint  and  sustained  such  demurrer.  The 
following  question  was  certified:  "Doee  the 
complaint  state  facts  sufficient  to  ocMwtitate  a 
cause  of  action?"  Richard  M.  Martin,  for  a]^ 
pellant.  Francis  D.  PoUak,  tat  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs, 
with  leave  to  plaintiff  to  serve  amended  com- 
plaint within  20  days  after  service  of  notice, 
upon  payment  of  such  coats.  Question  certified 
answered  in  the  negative. 

CUIXBN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARXLETT,  HAIGHT,  VANN,  and  W£B^ 
NEB,  JJ.,  concur. 


In  re  SKINNER.  (Court  of  Appeals  of  New 
York.  Dec.  16,  1904.)  Appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Fourth  Judicial  Department  (81  App.  Div. 
449.  80  N.  Y.  Supp.  1067),  made  March  13, 
1903,  which  reversed  a  decree  of  the  Oswego 
county  Surrogate's  Court  dismissing  the  petition 
herein.  J.  T.  McCaffrey  and  F.  E.  Hamilton, 
for  appellant.  Edwin  J.  Mizen  and  D.  P.  More- 
house, for  respondent. 

PER  CURIAM.  Order  affirmed,  without 
costs,  on  the  prevailing  opinion  below. 

OULLEN,  C.  J.,  .and  GRAY,  O'BRIEN, 
HAIGHT,  and  MARTIN,  JJ.,  concur.  BART- 
LETT  and  VANN,  JJ.,  dissent  on  the  opinion 
Of  ADAMS,  P.  J.,  below. 


SMITH,  Appellant,  v.  SMITH,  Respondent 
(Court  of  Appeals  of  New  York.  Oct.  25,  1904.) 
Appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial  De- 
partment (97  App.  Div.  029,  80  N.  Y.  Supp, 
1116),  entered  July  28,  1904,  which  affirmed  an 
order  of  Special  Term  denying  a  motion  to  have 
taxed  as  costs  certain  disbursements  incurred  in 
making  service  of  the  summons  and  complaint. 
Jacob  Nen,  for  appellant.  J.  H.  K.  Blauvelt, 
for  respondent. 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 


CULLEN.  C.  J.,  and  O'BRIEN,  MARTIN, 
VANN,  and  WERNER,  JJ.,  concur.  GRAY 
and  HAIGHT,  J  J.,  absent 


SMITH,  Appellant  v.  UTIOA  KNITTING 
CO.,  Respondent.  (Court  of  Appeals  of  New 
York.  Nov.  15,  1904.)  Appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Fourth  Judicial  Department  (87  App.  Div. 
620,  84  N.  Y.  Supp.  1146),  entered  November  11, 
1908,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  granting  a  new  trial. 
P.  H.  Fitzgerald  and  John  F.  Gaffney,  for  ap- 
pellant F.  G.  Fincke,  for  respondent 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  for  defendant  on  the  stip- 
ulation, with  costs. 

CULUEN,  C.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
JJ.,  concur. 


SPEAR,  Appellant  ▼.  AMERICAN  SERV- 
ICE UNION.  Respondent.  (Court  of  Appeals 
of  New  York.  Oct.  28.  1904.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 


U6  App.  Div.  624,  78  N.  Y.  Supp.  493),  entered 
November  17,  1902,  affirming  a  judgment  in  fa- 
vor of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term  without 
a  jury.  William  E.  Warlaud,  for  appellant  Ed- 
ward S.  Feck,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  O'BRIEN,  BART- 
LETT, HAIGHT,  MARTIN,  VANN,  and 
WERNER,  JJ.,  concur. 


STEEFEL  et  al..  Appellants,  t.  ROTHS- 
CHILD, Respondent  (Court  of  Appeals  of  New 
York.  Nov.  29,  1904.)  No  opinion.  Motion  for 
reargument  denied,  with  $10  costs.  Bee  179  N. 
Y.  273,  72  N.  B.  112. 


STEVENS  ▼.  MARCELLUS  BLE(3TRI0  R. 
CO.  et  al.  (C!ourt  of  Appeals  of  New  York.  Nov. 
29, 1904.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Fourth 
Judicial  Department  (94  App.  Div.  609,  87  N. 
Y.  Supp.  1149),  entered  April  11,  1904,  vehich 
affirmed  an  order  of  Special  Term  requiring  the 
defendants'  attorney  to  pay  into  court  and  re- 
turn certain  sums  illegally  collected  by  him.  M. 
F.  Dillon,  for  appellant  William  B.  Crowley, 
for  respondents. 

PER    CURIAM, 
costs. 


Appeal    dismissed,    with 


CULLEN,  C.  J:,  and  GRAY,  O'BRIEN, 
HAIGHT,  and  WERNER,  JJ.,  concur.  BART- 
LETT and  VANN,  JJ.,  took  no  part 


STIRLING  V.  KBLLEY  et  al.  (Court  of  Ap- 
peals of  New  York.  Oct  28,  1904.)  Appeal  by 
permission  from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Judi- 
cial Department  (90  App.  Div.  611,  85  N.  Y. 
Supp.  1148),  entered  January  20,  1904,  which 
affirmed  an  order  of  the  court  at  a  Trial  Term 
denying  a  motion  to  set  aside  a  verdict  and  for 
a  new  trial.  The  following  question  was  certi- 
fied :  Did  the  court  commit  reversible  error  in 
the  rulings  made  by  it  and  contained  in  the  fol- 
lowing quotations  from  the  case  and  exceptions 
on  this  appeal :  (1)  "Q.  You  heard  Mr.  Higham 
testify  that  he  heard  your  father  say  or  testify 
upon  that  occasion  that  he  owned  the  property. 
Is  that  true?  Objection.  Mr.  Williams:  I  do 
not  ask  if  Mr.  Hignam's  statement  was  true,  but 
if  he  owned  the  property.  Objection.  Sustained. 
Exception  to  defendants."  (2)  "Q.  I  now  ask, 
who  owned  that  property?  Objection.  Sustain- 
ed. Exception  to  defendants,  The  Court:  The 
witness  is  disqualified  under  section  829  of  the 
Code."  (3)  "Q.  Where  did  the  money  come  from 
that  bought  that  property?  Objection.  Sus- 
tained. That  calls  for  a  conclusion,  as  well  as 
violates  the  section.  Exception  to  defendant." 
Harry  D.  Williams,  for  appellant  August 
Becker,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs, 
and  question  certified  answered  in  the  negative. 

CULLEN,  C.  J.,  and  O'BRIEN,  BART- 
LETT, HAIGHT,  MARTIN,  VANN,  and 
WERNER,  JJ.,  concur. 


SUTTER,  Respondent  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO..  Appellant  (Court  of 
Appeals  of  New  York.  Dec.  13,  1904.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (88  App.  Div.  620,  84  N.  Y.  Supp. 
1148),  entered  December  2,  1903,  affirming  a 
jndmnent  in  favor  of  plaintiff  entered  upon  a 
Tenlict  and  an  order  denying  a  motion  for  a  new 


PER  OUBIAM.  Jodcment  aflirmed,  with 
eotta. 

O'BRIEN,  BARTLBTT,  MARTIN,  and 
VANN,  JJm  concur.  CULLEN,  a  J.,  and 
HAIGHX,  J[,  dissent  GRAX,  Jh  not  ■itting. 


TATLOB,  Respondent.  ▼.  McCLTMONDS, 
Appellant.  (Court  of  Appeals  of  New  York. 
Dec  16,  1904.)  Appeal  from  a  judcment  of  tha 
Appellate  DiTision  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (92  App.  Div.  613, 
86  N.  X.  Supp.  1148),  entered  March  16,  1904, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  triaL  Walter  I.  McCoy,  for 
appellant  I/ewi*  L,  Fawcett,  for  respondent 

PER  CURIAM.  Appeal  dismissed,  with  costa. 

CULLEN,  C.  J-  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WEE- 
NER,  JJ.,  concur. 


In  re  TRACT  et  aL  (Court  of  Appeals  of 
New  York.  Dec.  6,  1904.)  Motion  to  amend  ra- 
mitUtur.   See  179  N.  Y.  501,  72  N.  E.  519. 

PER  CURIAM.  Motion  granted,  so  as  to  al- 
low a  bill  of  costs  in  tlie  Court  of  Appeals  and 
in  the  Appellate  Division  to  Oliver  D.  Bnrden, 
as  special  guardian,  and  as  to  allowing  a  hill  of 
costs  to  William  S.  Turner  denied,  without 
costs. 


TRADERS'  NAT.  BANK  OP  ROCHES- 
TER, Respondent,  v.  SHIRE,  Appellant 
(Court  of  Appeals  of  New  York.  Nov.  15, 1904.) 
Appeal  from  a  judgment  of  the  Ai^ellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  .Tudi- 
cial  Department  (90  App.  Div.  613,  86  N.  Y. 
Supp.  1148),  entered  February  16,  1904,  alBrm- 
ing  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee.  Edward  L.  Jelli- 
nek,  for  appellant  James  Breck  Perkins,  for 
respondent 

PER  CURIAM.  Judgment  afBrmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
Jj.,  concur. 


TREMPER,  Respondent  t.  ERIB  B.  00., 
Appellant  (Court  of  Appeals  of  New  York. 
Not.  16,  1904.)  Appeal  from  a  Judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (86  App.  Div.  879, 
83  N.  Y.  Supp.  733),  entered  August  4,  1903, 
affirming  a  Judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a  mo- 
tion for  a  new  trial.  Henry  Bacon  and  Joseph 
Merritt  for  vpellant  Frank  Lybolt,  for  re- 
spondent 

PER  GUBIAM.  Appeal  dismissed,  with  costs. 

CULLEN,  a  Jm  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  and  WERNER,  JJ,  con- 
cur.  VANN,  J.,  not  sitting. 


TURNER  et  aL,  Appellant!,  r.  MATHER  et 
al..  Respondents.  (Cioart  of  Appeals  of  New 
York.  Oct  28,  1904.)  Appeal  from  a  Judgment 
of  the  Appellate  Division  of  the  Supreme  0>nrt 
In  the  Fourth  Judicial  Department  (86  App. 
Div.  17%  88  N.  Y.  Supp.  1013),  entered  Julv  M, 
1908,  afflrmins  a  Judgment  in  favor  of  defend- 
ants entered  np<w  a  dismissal  of  the  complaint 
bv  the  court  on  trial  at  Special  Term.  William 
Towasend,  for  •ppeliants.   Smith  M.  Lindsley, 


PER  CURIAM.  Judgment  affirmed,  wll^ 
costs,  on  opinion  of  MEUftWIN,  J.,  below. 

CULLEN.  C.  J-  and  O'BRIEN,  BAKT- 
LETT,  MARTIN.  VANN,  and  WERNER.  JJ« 
concur.  HAIGHT,  J.,  absent. 


WBLSBACH  CO.,  Appellant,  T.  NORWICH 
O  A  S  ft  ELECTRIC  CO.,  Respondent  (CViurt  of 
A|)peals  oi  NeW  York.  Jan.  24 1905.)  Appeal  by 
permission  from  a  Judgment  of  the  Appellate  IH- 
vitiion  of  the  SunremeCourt  in  the  Third  Judicial 
Dtpiirtment  (96  App.  Div.  52,  89  N.  Y.  Sapp. 
28 1),  entered  July  6,  1904,  upon  an  order  which 
reversed  an  order  of  Special  Term  overruling  a 
demurrer  to  the  complaint  and  an  interlocutor 
judgment  entered  thereon  in  favor  of  plaintii^ 
and  sustained  sndi  demurrer.  The  foUowins 
questions  were  certified:  "(1)  Was  the  com- 
plaint demurrable  upon  the  ground  that  it  ap- 
pears upon  the  face  thereof  that  the  plaintiff 
did  not  have  legal  capacity  to  sue?  (2)  Was  tho 
complaint  demurrable  on  the  ground  that  facts 
are  not  therein  stated  sufficient  to  constitute  • 
cause  of  action?"  James  P.  Hill  and  J.  J.  Bix- 
by,  for  appellant  C.  Traoey  Stagg,  for  respond- 
ent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  Both  questions  certified  answered  in  th« 
affirmative. 

CULLEN.  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WEBp 
NER,  JJ.,  concur. 


WHITSON,  Appellant,  T.  MAYOR,  ETC, 
OP  NEW  YORK,  Respondent  (Court  of  Ap- 
peals of  New  York.  Oct.  25.  1904.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Depart- 
ment (87  App.  Div.  631,  84  N.  ¥.  Supp.  1100), 
entered  November  19,  1903,  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  a  dis- 
missal of  the  complaint  by  the  court  at  a  Trial 
Term.  Henry  W.  Unger  and  Louis  J.  Vorliaua, 
for  appellant  John  J.  Delany,  C!orp.  Counsel 
(Theodore  O>nnoly,  of  counsel),  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  O'BRIEN.  BART- 
LEIT,  HAIGHT,  MARTIN,  VANN,  and 
WERNER,  JJ,  concur. 


WOLP,  Respondent  T.  DEVITT,  Appellant 
(Court  of  Appeals  of  New  York.  Oct  25.  1904.) 
Appeal  from  a  Judgment  entered  May  19,  1903, 
upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (83  App.  Div.  42,  82  N.  Y.  Supp.  189), 
which  reversed  an  order  of  the  court  at  a  Trial 
Term  setting  aside  a  verdict  in  favor  of  plain- 
tiff, and  granting  a  new  trial,  and  directed  judr- 
ment  in  accordance  with  the  verdict  John  P. 
Brennan,  for  appellant  Ehnerich  Kohn  and 
Abraham  Brekstone,  ftsr  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

GRAY,  BARTLETT,  MARTIN,  CULLEN. 
and  WERNER,  JJ..  concur.  VANN,  J.,  not 
voting. 


In  re  WOLFE'S  ESTATE.  (Court  of  Ap- 
peals of  New  York.  Nov.  29,  1904.)  Appeal 
from  an  order  of  the  Aopellate  Division  of  tba 
Supreme  Court  in  the  second  Judicial  Depart- 
ment (89  App.  Div.  349,  85  N.  Y.  Supp.  949). 
entered  December  SO,  l90S,  wldch  reversed  a 
decree  of  the  Orange  county  Surrogate's  Coxat 
assessing  a  transfer  tax  upon  a  certain  legacy 
bequeathed  b/  the  will  of  Oiriatophar  WoU% 


WilUam  Edmond  Curtis,  for  respondents. 

PKR  CURIAM.    Order  affirmed,  with  costs. 

CUULiKN.  C.  J.,  and  GHAT,  O'BEIEN, 
BAUTLBrrr,  HAIQHT,  VANN,  and  WKB* 
NKK,  3J„  concur. 


WOLFF,  AppeUant.  t.  CITT  OF  NEW 
TORK,  Respondent.  (Court  of  Appeals  of  New 
York.  Oct  25,  1904.)  Appeal  from  a  judgment 
of  the  Appellate  DiTision  of  the  Supreme  Court 
In  the  First  Judicial  Department  (92  App.  DIt. 
449,  87  N.  T.  Supp.  ZL4),  entered  April  13, 
1904,  affirming  a  judgment  In  fa,Tor  of  defend* 
ant  entered  npon  a  dismissal  of  the  complaint 
by  tVe  court  at  a  Trial  Term  without  a  jury. 
George  I.  Woolley,  for  apptllalit  '  John  J.  D9- 
lauy,  Corp.  Counsel  (Theodore  Connoly  and 
Terence  Farley,  of  counsel),  for  respondent. 

PER   CURIAII.     Judgment  afflmied,    with 


CULLKN.  C.  J.,  and  O'BRIEJN,  BARTLBTT, 
HAIGHT,  llARTIM,  VANN,  and  WEBNBH, 
JJ.,  concnr. 


OONSUWEBS'  OA8  TRUST  00.  r.  MOORBL 
(No.  20.421.)  (Supreme  Court  of  Indiana.  Not. 
4,  l90l.)  Appeal  frcun  Superior  Court,  Madl- 
•on  County;  Henry  G.  Ryan,  Judge.  Action 
by  Thaddeus  M.  Moore  against  the  Consomers' 
Oas  Trust  Company.  Phintiff  hAd  judgment, 
and  defendant  appealed.  Transferred  from  the 
Appellate  Court  under  Bums'  Ann.  St'  1901, 
t  1337a  (Acta  1801,  p.  580).  RsTersed.  Mil- 
ler, Elam  &  Fesler,  for  appellant  Dee  B. 
Jones,  for  appellee. 

MONKS,  J.  The  anestians  presented  in  this 
case  are  sabstantially  the  same  as  those  do- 
dded  in  Consumers'  0««  Trust  Go.  v.  Howard, 
71  N.  E.  493,  Consumers'  Gas  Trust  Co.  t. 
Worth,  71  N.  B.  489,  Consun)er»r'  Gas  Trust 
Co.  ▼.  Ink,  71  N.  E.  477,  Consumers'  Gas  Trust 
Co.  T.  Crystal  Window  Glass  Co.,  70  N.  B.  866, 
aiid  Consumers*  Gas  Trust  Co,  ▼.  Littler,  7(i 
K.  E.  363:  and  npon  the  authority. of  these  cas- 
es the  judgment  In  this'  case  is  reversed,  with 
inatrucnons  to  OTerruIe  the  demurrer  to  answer. 


DAILY,  Connty  Assessor,  t.  WASHINGTON 
NAT.  BANK.  (No.  20.301.)  (Supreme  Court 
ct  Indiana.  Nor.  29,  U804.)  Appeal  from  Cir- 
cuit Courti  .Daviess  County;  EU  Q.  Houghton, 
Judgeu  In  the  mattM  of  the  petition  of  Jo)in. 
Daily,  county  assmsor,  for  an  order  against 
the  Washington  Nadonal  Bank  to  show  causa 
why  the  p.ipers  of  WilUam  R.  Meredith  should 
not  be  inspected.  From  a  judgment  overrul- 
ing a  petition  praying  that  an.  order  previously 
entered  granting  the  relief  sought  for  be  set 
aside,  the  bank  appeals.  Dismissed,  Hastings, 
Allen  &  Hastings,  Padgett  &  Padgett  and 
O'Neall  &  O'Neall,  for  appellant.  Heffernan 
A  Mattingly  and  Gardiner  &  Slimp,  for  appel- 
lee. 

HADLE7,  J.  Tbe  record  in  this  ease  is  in 
precisely  the  same  condition  and  involves  the 
Identical  questions  involved  in  Daily  v.  Wash- 
ington National  Bank  (No.  20,800,  dcoldedNov; 
is;  1904),  72  N.  B.  260,  except  that  In  this  case 
the  inquiry  related  to  the  tax  list  of  one  Mer- 
edith; and  upon  the  authority  of  the  former 
case  this  aitpeal  is  diimtssed. 


.  SOUTHERN  INDIANA  RY.  OO.  r.  WAL- 
tiA.CB.t  (No.  20,356.)  (Sopreme  Court  of  In- 
diana. Nov.  29,  19()4.)  Appesl  from  Orcnft 
Court,  Orange  (Sonntr;  T,  B.  Buskirk,  Judge. 
Action  by  Oliver  M;.  Wallace  against  the  South- 
em  Indiana  Bailwily'  Company.  A  judgment 
was  renderM  tn'  favor  of  plaintiff,  and'  defend- 
ant '  appeah.      TransfeEred  .  from    Appellat* 

'^     **    >  Rabaarliig  denied.  Itabesring   denied.     Transfer  to 

*  Superseded  by  opinion,  77  N.  B. 


i  1337u.  Affirmed.  F.  M.  Trissal  and  Brooks 
&  Brooka,  for  appellant  Matson  &  Giles,  for 
appellee. 

GIT.r.BTT,  J.  This  case  presents  the  same 
law  qaestions  aa  were  involved  in  Southern  In- 
diana R.  Co.  V.  McCarrell,  decided  by  this  court 
May  24,  1904,  and  reported  in  71  N.  E.  156. 
Upon  the  authority  of  that  case  the  Judgment 
of  the  coart'bdow in  this  cause  is  afflrmed. 


(TINCSNNA'n,  R.  ft  M.  &  R.  T.  GROWL 
fit  «1.'  (No.  0,O1L)  (AppelUte  Conrt  of  Indi- 
ana, Division  No.  1.  Dec.  18,  1904.)  Appeal 
from  Circuit  Court,  Miami  County;  Joseph  N, 
TOlett,  Judge.  Suit  between  the  Cincinnati, 
Richmond  ft  Monde  Railroad  and  Edith  J. 
Growl  and  others.  From  a  judgment  for  the 
latter,  the  former  appeals.  Affirmed.  Robbina 
ft  Starr  and  Loveland  ft  Loveland(_for  appel- 
lant J.  T;  CJox,  B.  T.  Reasoner,  J.  W.  O'Hara, 
and  Albert  Ward,  for  appellees. 

ROBINSQN.  P.  J.  The  controUtng  auestlona 
In  this  appeal  are  the  same  as  those  in  Cincin- 
nati, etc.,  R.  Co.  r.  Miller  (No.  6,010,  decided 
Dec.  15,  1904)  72  N.  B.  827;  and  upon  the  au- 
thority of  that  case  the  judgment  is  affirmed. 


-HANCOCK  V.  DIAMOND  PLATB  GLASS 
CO.  et  al.»  (No.  4,682.)  (Appellate  Conrt  of 
Indiana,  Division  No.  1,    Dec.  16,  1904.)    Ap- 

rl  from  Superior  Court,  Howard  County;  B. 
Harness,.  Judge.  Action  by  William  Han- 
cock against  the  Diamond  Plate  Glass  Com- 
pany and  others.  From  a  judgment  for  defend- 
ants, plamtiff  appeals.  Reversed.  B.  C  Moon, 
for  appellant  Bell  &  Purdum  and  Blacklidge, 
Shirley  &  Wolf,  for  appellees. 

ROBINSON,  P.  J.  The  rule  announced  by 
the  Suprem.e  Court  in  Hancock  v.  Diamond 
Plate  (ilass  Company  (Feb.  16,  1904)  162  Ind. 
146,  70  N.  E.  149,  decides  some  of  the  questions 
presented  by  "  ' 
and  u; 
ment 
new  trial. 


.  <u  iN.  J<J.  I'm,  aeciaes  some  oi  tne  quesnons 

lented  by  this  appeal  adversely  to  appellees; 

upon  'tne  authority  of  that  case  the  judfr- 

It  is  reversed,  with  instructions  to  grant  « 


WABASH  VALLEI  COAL  00.  r.  WEST 
NAT.  BANK  OF  WABASH.  (No.  6,170.) 
(Appellate  C^onrt  <ot  Indiana,  Diviaion  No.  2, 
Feb.  1,  1905.)  Appeal  from  Circuit  Court, 
Parke  County;  Howard  Maxwell,'  Special 
Judge.  Action  by  the  First  National  Bank  of 
Wabash,  Ind.,  against  the  Wabash  Valley  Coal 
Company.  From  a  judgment  in  favor  of  plain- 
tiff,, defendant  appeals.  AfOrmed.  Geo.  S.  Ba'^ 
ker,  for  appellant  Fuftt  &  McFadden  and 
N.  G.  Todd,  for  appellee. 

QOMSTOCK,  C.  J.  Appellee  brought  this  ac- 
tion against  appellant  on  a  pronussqry  note  ex- 
ecuted by  appeUant  to  one  Slax  Bicnberg  (who 
was  president  of  the  appellant  corporation)' and 
held  oy  appellee  by  indorsement  of  said  Eich- 
berg.  Appellant  pleaded  payment  to  which 
answer  appellee  replied  by  general  denial.  A 
trial  by  the  court  resulted  in  a  judgment  in  fa- 
vor of  appellee  for  the  amount  claimed.  It  is 
contended  by  appellant  that  payment  was  made 
in  if  ull  before  the  commencement  of  the  suit  to 
A.  L.  Kemper  &  Oct.,  the  duly  authorised  agent 
of  appellee  to  collect  the  note.  Whether  the 
payment  was  made,  and  whether  Kemper  & 
Co.  was  the  agent  of  aj;>pellee,  are  the  only 
questions  involved  .in  this  appeaL  Wo  havo 
carefully  examined  the  evidence.  It  does  not 
conclusively  show  that  Kemper  &  Go.  was  tht 
agent  of  appellee  at  the  da^  named,  and  the 


plea  of  payment  is  lacking  in  a  preponderance. 
No  Useful  purjtose  could  be  served  by  setting 
out  the  evidence  (»  discussing  it  It  was  suSf 
dctat  to  sustain  the  judgment,  and  tho  samo  it 
thersifore  aOirmSd..  - 

Sapiens  Ooort  dwled, 

413.    Rehearing  denied. 
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ADAMS  et  al.  r.  DOLLINGER  et  al.  (No. 
8,321.)  (Sapreme  Court  ot  Ohio.  April  5, 
1901.)  Error  to  Circoit  Court,  Miami  Countr. 
I>8TT  &  St.  John,  for  plaintiSs  in  error.  3.  H. 
MarliD,  E.  H.  WiUiams,  and  A.  F;  Broomhall, 
for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK  and  QBJSW, 
JJ.,  concur. 


.an'NA  LIFE  ms.  CO.  t.  HANNER.  (No. 
8L181.)  (Supreme  Court  of  Ohio.  Jane  14, 
1904.)  Etror  to  Circuit  Court,  Lucas  County. 
James,  Beverstock  &  Donahey  and  James,  Mil- 
lard &  Powell,  for  plaintiff  in  error.  Kinney 
&  Newton  and  Q.  W.  Kinney,  for  defendant  u 
error. 

FEB  CURIAM.  On  rehearing.  Former  judg- 
ment (70  N.  E.  1114)  set  aside.  Judgments  of 
the  drcnit  court  and  of  the  common  pleas  re- 
versed, and  judgment  for  plaintiff  In  error  on 
the  undisputed  facts. 

DAVIs!  SHAUCK,  PRICE,  CREW,  and 
SUMMERS,  JJ.,  concur.  SPEAR,  C  J.,  dis- 
•ento  on  the  ground  stated  in  No.  8,180.  72 
N.  E.  1162. 


ALEXANDTSB.  T.  KBARSLET  et  al.  (No. 
8^5.)  (Supreme  Court  of  Ohio.  March  15, 
1904.)'  Error  to  Circnit  Court,  Crawford  Coun- 
ty. Finley  &  Grallinger,  for  plaintiff  in  error. 
Harris  &  Sears  and  S.  W.  Bennett,  for  def end- 
•ntsln  error. 

PER  CURIAM.  Judgment  affirmed,  on 
grounds  stated  in  journal  entry. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PBICE,  CREW,  and  SUMMERS.  JJ.,  concur. 


ANDBRTON  FRUIT  CO.  t.  THAOKBB 
FRUIT  CO.  (No.  8,21a)  (Supreme  Court  of 
Ohio.  April  12^  1904.)  Error  to  Circnit  Court, 
Montgomery    County.     Wright    &    Ozias,    for 

elaintifl  in  error.    Rowe  &  Snuey.  for  defendant 
1  error. 

PER  CURIAM.    Judgment  affirmed. 
SPEAR,    C.    J.,    and    DAVIS,    SHAUCK, 
PRICE,     and     CREW,    JJ,    concur.     SUM- 
MERS, J.,  not  sitting. 


RAOH  ▼.  OOFF.  (No.  8,916.)  (Supreme 
Court  of  Ohio.  June  14,  1904.)  Error  to  Cir- 
cuit Cour^  Cuyahoga  County.  Pinney  &  War- 
ner, for  plaintiff  in  error.  Kline,  Carr,  Tolles 
ft  GoS,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR.  O.  3.,  and  SHAUCK,  PRICE. 
GREW,  and  SUMMERS,  JJ,  concur. 


BALTIMORE  &  O.  R.  CO.  t.  HOTTMAN. 
(No.  8,492.)  (Sapreme  Court  of  Ohio.  April 
26k  1904.)  Error  to  Circuit  Court,  Knox  Coun- 
ty. Waight  &  Moore  and  J.  B.  Collins,  for 
Slaintiff  in  error.  C.  M.  Cist,  F.  V.  Owen,  and 
I.  W.  Cist,  for  defendant  in  error. 
PBR  CURIAM.  Judgment  affirmed. 
SPEAR,  C.  J^  and  SHAUCK,  PRICE. 
OBEW,  and  SUMMERS,  JJ.,  concur. 


BALTIMOBB  4  O.  B.  CO.  r.  STEWART. 
Wo.  8,188.)_  (Supreme  Court  of  Ohio.  April 
O,  19(>4.)  Error  to  Circuit  Court,  Fayette 
Oonnty.  J,  H.  Collins  and  H.  B.  Maynard,  for 
plaintiff  la  arror.   H.  Jones,  for  deiendant  in 


PER  CURIAM.  Judgment  reversed,  and 
cause  remanded.  Grounds  stated  in  journal  en- 
try. 

DAVIS,  SHAUCK,  PRICE,  and  CREW, 
JJ.,  concur.    SUMMERS,  J.,  not  sitting. 


BANK  T.  AKRON  ST.  RY.  CO.  et  aL  (Na 
8,261.)  ^Supreme  Court  of  Ohio.  Feb.  16, 
19(M.)  Error  to  Circuit  Court,  Summit  Coun- 
ty. Slabaugh  &  Seilierling,  for  plaintiff  in  er- 
ror. Musser  &  Kohler,  N.  Morse,  and  Rogera, 
Rowley,  Bradley  &  Rockwell,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

BURKBT,  C.  X,  and  SPEAR.  DATIS. 
SHAUCK.  and  CREW.  JJ..  concur. 


BABBDTT  t.  SIMONS.  (No.  8,070.)  (Sa- 
preme Court  of  Ohio.  March  22,  1904.)  Error 
to  Circuit  Ck>art,  Franklin  Coanbf.  E.  L.  Hy- 
neman,  for  plaintiff  in  error.  J.  L.  Davies,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK,  and 
OBEW,  JJ..  concur.  SUMMERS.  Jm  not  sit- 
ting. 


BEVITT  ▼.  DIEHIi.  (Na  8326.)  (Saprema 
Court  of  Ohio.  May  3,  1904.)  Error  to  Cir- 
cuit Court,  Clark  County.  D.  F.  Beinoehl,  for 
plaintiff  in  error.  O.  S.  Dial  and  Keiler  tt 
Keiter,  for  defendant  in  error. 

PEB  CURIAM.    Judgment  affirmed. 

SPEAR,  a  J.,  and  SHAUCK  and  CfBlSW, 
JJ.,  concur. 


BIDDISON  T.  LUOHS.  (No.  8,428.)  (Su- 
preme Court  of  Ohio.  Feb.  16[  1904.)  Error 
to  Circuit  Court,  WasMngton  CSounty.  Lewis 
&  Sayre,  for  plaintiff  in  error.  Way  &  Han- 
cock and  A.  D.  FoUett,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  O.  J.,  and  DAVIS,  SHAUCK, 
CREW,  and  SUMMERS,  JJ.,  concur. 
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BIG  VEIN  COAL  CO.  t.  WILLIAMS  et  «L 
7o.  8,404.)_  (Supreme  Court  of  Ohio.  June 
1,  1904.)  Error  to  Circuit  Oiurt,  ColnmbUna 
County.  Billincsley,  Clark  &  Deford,  for  plain- 
tiff in  error.  J.  O.  Moore  &  Hays,  Potts  & 
Wells,  and  Merrick  &  Williams,  for  defendanta 
in  error. 
PER  CURIAM.  Judgment  affirmed. 
SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PBIGE,  and  SUMMERS,  JJ..  concur. 


BLAKBSLBY  r.  SHAFER.  (No.  8,27Sw) 
(Supreme  Court  of  Ohio.  April  6,  19040  Xir- 
ror  to  Circuit  Court,  Hancock  County.  Phdpa 
&  David  and  F.  Franks,  for  plaintiff  in  error. 
G.  F.  Pendleton  and  M.  O.  Shafer,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICE,  and  SUMMERS,  JJ, 
cur. 


BODE  T.  RUEHRWEIN  et  aL  (No.  8ii65.> 
(Supreme  Oiurt  of  Ohio.  May  S,  1904.)  Error 
to  Circuit  Court,  Hamilton  County.  A.  H. 
Bode,  for  plaintiff  in  error.  Stephens  ft  Un- 
coln,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  a  J,  and  SHAUCK  and  OBBW. 
JJ,  concur. 
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BODE  T.  RUEHRWHIN  et  aJ.  (No.  8.266.) 
(Supreme  Court  of  Ohio.  May  3, 1904.)  Error 
to  Circuit  Court,  Hamilton  County.  A.  H. 
Bode,  for  plaintiff  in  error.  Stephens  &  Lin- 
coln, for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  O.  J.,  and  SHAUCK  and  CREW, 
JJ.,  concur. 


BOWERS  V.  STATE  ex  rel.  LANCASTER. 
(No.  8,727.)  (Supreme  Court  of  Ohio.  Feb.  16, 
1904.)  Error  to  Circuit  Court,  Fairfield  Coun- 
ty. J.  W.  Miller,  C.  D.  Martin,  and  M.  A. 
Danghetty,  for  plaintiff  in  error.  A.  W.  Mit- 
hoff.  C.  W.  McCleery,  and  G.  B.  Martin,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  a  J.,  and  DAVIS,  8HAU0K, 
PRICE,  and  CREW,  JJ.,  concur. 


.BRATTEN  et  aL  ▼.  SEWALL  et  al.  (No. 
8,864.)  (Supreme  Court  of  Ohio.  May  24, 
1904.)    Error  to  Circuit  Court,  Williams  Coun- 

g'.    John   M.    Killits,    for   plaintiffs   in   error, 
owergox  &  Starr  and  O.  A.  Seidera,  for  de- 
fendant) in  error. 
PER  CURIAM.    Judgment  affirmed. 
DAVIS,    SHAUCK,   PRICE,   CREW,   and 
8U1AIER8,  JJ.,  concur. 


BRIGHT  et  al.  v.  CROmN  et  al.  (No, 
&819.)  (Supreme  Court  of  Ohio.  May  10, 
1904.)  Error  'to  Circuit  Conrt,  Monroe  County. 
D.  S.  Sprigga  and  6.  G.  Jennings,  for  plaintilrs 
in  error.  T.  A.  Jeffers,  Hoeffler  &  Hoeffler,  F. 
W.  Ketterer,  A.  J.  Pearson,  and  W.  E.  Iklallory, 
for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS.  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


BROWN  et  al.  t.  CLARK  et  al.  (No.  8,086.) 
(Supreme  Court  of  Ohio.  March  29,  1904J 
Blrror  to  Circuit  Court,  Franklin  County.  J. 
C.  Nicholson  and  G.  D.  Jones,  for  plaintiffs  in 
error.    G.  F.  Castle,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  a  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur.  SUMMERS, 
J.,  not  sitting. 


BRUMFIBLD  v.  STRONG.  (No.  8,372.) 
(Supreme  Court  of  Ohio.  June  7.  1004J  Er- 
ror to  Circuit  Court,  Richland  County.  Bruck- 
er  &  Cummins,  for  plaintiff  in  error.  Jenner 
&  Weldon,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


BUCKEYE  STAVE  CO.  v.  SMITH.  (No. 
&484.)  (Supreme  Court  of  Ohio.  March  22, 
1904.)  Error  to  Circuit  Cou^t^  Wood  County. 
Troup  &  Truesdale,  for  plaintiff  in  error. 
Baldwin  &  Harrington,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed.  Grounds 
stated  in  journal  entry. 

SPEAR.  O.  J.,  and  PRICE.  CREW,  and 
SUMMERS,  JJ.,  concur. 

SVCm^EB  V.  QINCINNATI,  ETO,  RX.  CO. 
(No.  8^.)  (Supreme  Court  of  Ohio.  May  24, 
1904)   Error  to  Circuit  Court,  Miami  County. 


man  &  Campbell,  for  plaintiff  in  error.  R.  D. 
Marshall,  A.  McL.  Marshall,  and  A.  F.  Broom- 
hall,  for  defendant  in  error. 

PER  CURIAM.  Final  Judgment  for  defend- 
ant in  error. 

DAVIS,  SHAUCK,  PRICE  and  CREW,  JJ, 
concur.  SPEAR,  C.  J.,  and  SUMMERS,  J., 
not  sitting. 


CHIPPEWA  CO.  T.  TOWNSBND  et  al. 
(No.  8.340.)  (Supreme  Conrt  of  Ohio.  May  10, 
1904.)  Error  to  Circuit  Court,  Medina  County. 
Henderson  &  Quail  and  Lamson  &  Heath,  for 

Slaintiff  in  error.    Elliott  &  Elliott  and  A.  T. 
[ills,  for  defendants  in  error. 
PER  CURIAM.    Judgment  aflSrmed. 
SPEAR,    C.    J.,    and    DAVIS,    SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


CINCINNATI  LEAF  TOBACCO  WARE- 
HOUSE V.  LOUDON.  (No.  8,042.)  (Supreme 
Court  of  Ohio.  March  22,  1904.)  Error  to  Cir- 
cuit Court,  Hamilton  County.  Galvin  &  Galvln, 
for  plaintiff  in  error.  William  W.  Prather,  tor 
defendant  in  error. 

PER  CURIAM.   Judgment  affirmed. 

SPEAR,  C.  X.  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur.  SUMMERS, 
J.,  not  sitting. 


CINCINNATI  ST.  RY.  CO.  v.  WICHMANN. 
(No.  8,080.)  (Supreme  Court  of  Ohio.  March 
22,  1904.)  Error  to  Circuit  Court,  Clermont 
County.  Foraker,  Ontcalt,  Granger  &  Prior, 
Davis  &  Woodlief,  and  Frazier  &  Hicks,  for 
plaintiff  in  error.  C.  L.  Swain,  B.  L,  Nidiols, 
and  G.  B.  Okey,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  and 
cause  remanded.  Grounds  stated  in  journal  ent 
try. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


CINCINNATI  &  B.  ELECTRIC  RY.  CO.  et 
al.  V.  BRUCKER.  (No.  8,665.)  (Supreme  Court 
of  Ohio.  April  19,  1904.£  Error  to  Circuit 
Ourt,  Hamilton  Coonty.  Kinkead  &  Ellis  and 
W.  A.  Hiclcs.  for  plaintiffs  in  error.  O.  K.  Jones 
and  Goebel  &  Bettinger,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  Pittsburgh  Coal  Co.  v.  Y.  &  O.  Coal 
Co.  et  al.,  68  Ohio  St  278,  67  N.  E.  485. 

SPEAR,  a  J.,  and  DAVIS.  SHAUCK, 
PRICE,  and  SUMMERS,  JJ.,  concur. 


C5ITIZENS'  ELECTRIC  RY.,  ETC.,  CJO.  ▼. 
BELL.  GNo.  8^&)  (Supreme  Court  of  Ohio. 
May  8, 1904.)  Error  to  Cirenit  Conrt,  Richland 
County.  Cummings.  McBride  &  Wolfe,  for 
plaintiff  in  error.  Douglass  &  Mengert,  for  de- 
taidant  in  error. 

PER  CURIAM.   Judgment  affirmed. 

DAVIS,  PRICE,  and  SUMMERS,  JJ.,  con- 
cor. 


CITY  OP  CINCINNATI  r.  HERRMANN 
et  al.  <X>M'RS.  Qio.  8,825.)  (Supreme  Court  of 
Ohio.  April  12,  1904.)  Error  to  Circuit  Court, 
Hamilton  County.  O.  J.  Hunt,  <^tj  SoL,  for 
plaintiff  in  error.  J.  B.  Frenkel  and  J.  W.  War- 
rington, tot  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed.  Grounds 
stated  in  journal  entry. 

SPEAR,  a  J.,  and  DAVIS,  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ,  oottcar. 
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CITT  OP  CINCINNATI  t.  TRUSTEES  OP 
CINCINNATI  SOUTHERN  RY.  et  al.  (No. 
8,784.)  (Supreme  Court  of  Ohio.  April  26, 
1904.)  Error  to  Superior  Court  of  Cincinnati. 
Charles  J.  Hunt,  City  Sol.,  and  George  K.  Nash, 
for  plaintiff  in  error.  Harmon,  Colston,  Gold- 
smith &  Hoadly  and  J.  R.  Sayler,  for  defend- 
ants in  error. 

PER  CURIAM.  Jndgment  affirmed. 

SPEAR.  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


CITT  OP  CINCINNATI  ▼.  TRUSTEES  OP 
CINCINNATI  SOUTHERN  RY.  et  al.  (No. 
8,82S.)  (Supreme  Court  of  Ohio.  April  26, 
1904.)  Error  to  Superior  Conrt  of  Cincinnati. 
Charles  J.  Hunt,  City  Sol.,  and  George  K.  Nash, 
for  idaintiff  in  error.  Harmon,  Colston,  Oold- 
smitit  &  Hoadly  and  J.  R.  Sayler,  for  defendants 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  X,  and  DAVIS,  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


ClTT  OP  DAYTON  v.  NULL.  (No.  ^646.) 
(Supreme  Court  of  Ohio.  April  26,  1904.)  Er- 
ror to  Circuit  Court,  Montgomery  County. 
Mr.  Mathews,  City  SoU  and  F.  G.  Bumtuun 
and  W.  D.  Clme,  Asst  Sols.,  for  nlaintiff  in  er> 
ror.  Sprigg  &  Fitzgerald  and  Mdlabon  &  Mo 
Mahon,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed. 

SHAUCK.  PRICE,  and  CREW,  JJ.,  oon- 
cur.   SUMMERS,  J.,  not  sitting. 


OITI  OP  DAYTON  et  al.  t.  STATE  ex  rel. 
OOTTBRMAN.  (No.  8,142.)  (Supreme  (3owt 
of  Ohio.  March  1,  1904.)  Error  to  Circuit 
Court, ,  Montgomery  County.  B.  P.  Mathews, 
for  plaintiffs  in  error.  McMahon  &  McMahon, 
for  defendants  in  error. 

PER  CURIAM.  Judgment  reversed,  and 
judgment  for  plaidtiffs  in  error. 

SPEAR,  C.  J.,  and  DAVIS.  SHAUCK. 
and  CREW,  JJ..  concur.  SUMMERS,  J.,  not 
sitting. 


CITY  OP  PINDIiAY  T.  PINDLAY  HOME 
TELEPHONE  CO.  et  al.  (No.  8,429.)  (Su- 
preme Court  of  Ohio.  June  14,  1904.)  Error  to 
Circuit  Court,  Hancock  Conn».  Reed  Metzler, 
for  plaintiff  in  error.  John  Poe,  W.  L.  Cary, 
Jr.,  and  Blandin,  Bice  &  Ginn,  for  defendants 
in  error. 

PER  CURIAM.  Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  CREW,  and 
SUMMERS,  JJ.,  concur. 


CITY  OP  NORWALK  t.  GILSON.  (No.  8,- 
WI.}  (Supreme  Court  of  Ohio.  March  29, 1904.) 
Error  to  Circuit  Court,  Huron  County.  E.  G. 
Martin  and  C.  P.  &  L.  W.  Wickbam,  for  plain- 
tiff in  error.  Andrews  &  Andrews,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICE,  CRBW,  and 
SUMMERS,  JJ.,  concur. 


CITY  OP  YOUNGSTOWN  ▼.  McNALLY  et 
al.  (No.^  8.039.)  (Supreme,,  Court  of  Ohio. 
March  m  1904.)  Error  to  Circuit  <3ourtt  Ma- 
honing County.  S.  6.  ConrOT,{M  plaintiff  in 
error.  M.  A.  Norris,  S.  L.  (Mark,  W.  J.  Law- 
tbers,  and  L  B.  Miller,  for  defendants  in  error. 

PER  CURIAtf.  Judgment  affirmed. 

8PEAR.  C.  J.,  Mid  DAVIS,  PRICE,  CREW, 
and  SUMMERS,  JJ.,  concur. 


CITY  BY.  CO.  OP  DAYTON  et  al.  t.  ENS- 
LIN.  (No.  8,256.)  (Supreme  Court  of  Ohio. 
May  8,  1904.)  Error  to  Circuit  Court,  Alleo 
County.  McMahon  &  McMahon,  Motter,  Mac- 
kenzie &  Weadock,  R.  D.  MarahaJl,  L  R.  Lon^ 
worth,  and  A.  McL.  Marshall,  for  plaintilb  in 
error.    Horace  A.  Reeve,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK,  CREW,  and 
SUMMERS,  JJ.,  concur.  PRICE,  J.,  not  sit- 
ting. 


CLEVELAND,  C-iO.  &  ST.  L.  RY.  CO.  T. 
VILLAGE  OP  CAREY.  (No.  8,392.)  (Supreme 
0>urt  of  Ohio.  June  21, 1904.)  Error  to  Circuit 
Court,  Wyandot  County.  L.  J.  Hackney,  J.  T. 
Dye,  and  Carter  &  Goodrich,  tor  plaiatis  in  ez^ 
ror.   Carey  &  Parker,  for  detendant  in  error. 

PER  CURIAM.  Judgment  affirmed. 

SPEAR.  C.  J.,  and  PRICB,  CREW,  and 
SUMMERS,  JJ.,  concur. 


CLEVELAND,   ETC.,  BY.   CO.t.   WENZ. 

(Ho.  8,634.)  (Supceme  Court  of  Ohio.  March 
22,  1804.)  Error  to  Cii-cuit  Court.  Tuscarawas 
Counts.  J.  M.  Lessick  and  Healea  &  Heslea, 
for  plaintiff  in  error.  J.  A.  Hoetettler  and 
Richards  &  McCnlloUgb,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed. 

SPEAR,    C.    J.,    and    SHAUCK,    PRICE, 
GREW,  and  SUMMERS,  JJ.,  concur. 


CLEVELAND  &  M.  RY.  CO.  t.  BENNETT. 

(No.  8|281.)  (Supreme  Court  of  Ohio.  March 
29,  1904.)  Error  to  Circuit  Court,  Guernsey 
County.  Mathews,  Heade  &  Mathews,  for  plain- 
tiff in  error.  J.  B.  PergusOn,  for  defenduit  in 
error. 

PER  CURIAM.  Judgment  reversed,  and 
judgment  for  plaintiff  in  error  on  special  find- 
ings. 

DAVIS.  SHAUCK,  PRICE.  CREW,  aad 
SUMMERS,  JJ.,  concur.  . 


COLUMBUS  HOTEL  CO.  T.  BAITER.  (Na 

flTO.)  (Supreme  Court  of  Ohio.  April  5,  190^ 
rror  to  Circuit  Ourt,  Pranklin  County.  T.  BL 
Steele  and  D.  B.  Sharp,  for  plaintiff  in  errob 
J.  W.  Mooney,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS  and  SELAUOK, 
JJ.,  concur.   SUMMERS,  J.,  not  sitting. 


COMMERCIAL  NAT.  BANK  ▼.  WHEEIr 
ER  et  al.  (No.  8^7.)  (Supreme  Oourt  of  OhiOb 
April  12,  1904.)  Error  to  Circuit  Court,  Frank* 
lin  County.  P.  P.  D.  Alhery,  forplaintiff  in  eiw 
ror.  Bargar  &  Barker  ana  J.  T.  Holmes,  Jr., 
for  defendants  in  ern^. 

PER  CURIAM.  Judgment  affirmed. 

DAVIS,   PRICB,  and  CREW,  JJ., 
SUMMERS,  J.,  not  sitting. 


CORNELL  T.  GBB8AMAN.  mo.  RSSSl) 
(Supreme  Court  of  Ohio.  May  S,  1904.)  Stmt 
t»  Circuit  Court,  Wayne  County.  W.  P.  E^aan 
and  L.  D.  Cornell,  for  plaintiff  fn  error.  Mii> 
Clure  &  Smyser,  for  defendant  in  error. 

PER  CURIAM.  Judgment  a^rmed. 

DAVIS,  FRICE,  and  SUUME{tS,  3f^ 
cur. 
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COWLBT  et  al.  t.  INNIS  st  al.  (No.  8,050.) 
(Supreme  Oonrt  of  Ohio.  March  22,  1904.)  Er- 
ror to  Circuit  Court,  FranUin  Countar,  Samuel 
Eambleton,  for  plaintiffs  in  error.  J.  J.  Stod- 
dart  and  L.  H.  Innis,  for  defendants  in  error. 

PER  CURIAM.   Judgment  affirmed. 

SPEAR,  C.  J:,  and  DAVIS  and  PRICE,  JJ,, 
concur.  SUMMERS,  J.,  not  sitting. 


CURT  T.  GRAND  LODGE  A.  O.  U.  W.  et 
al.  (No.  8,208.)  (Supreme  Court  of  Ohio. 
April  12,  1804.)  Error  to  Circuit  Court,  Jack- 
Bon  Conner.  ^  B.  Bingham  and  Keller  &  Fol- 
lett,  for  plaintiff  in  error.  E.  C.  Powell,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  c:  J.,  and  SHADCK,  PEIOE, 
ORBW,  and  SUMMERS,  JJ.,  concur. 


DAGBS.  ANDREWS  4  CO.  V.  GROVE.  (No. 
8,091.)  (Supreme  Court  of  Ohio.  March  22, 
1904.y  Error  to  Circuit  Court,  Fayette  Coun- 
tr.  T.  E.  Powell,  for  plaintiff  in  error.  Van 
Deman  &  Chaffln,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  G.  J.,  and  SHAUC£  and  CREW, 
37.,  concur. 


DAVENPORT  r.  GLOBE  IRON  WORKS 
00.  CNo.  8,539.)  (Supreme  Court  of  Ohio. 
March  8,  1904.)  Error  to  Circuit  Court,  Cuya- 
hoga County.  Edmund  Hitchens  and  Skiles  & 
Skiles,  for  plaintiff  in  error.  E.  K.  Wilcox, 
for  defendant  in  error. 

PER  CUiRIAM.    Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICE,  CREW,  and 
SUMMERS,  JJ.,  concur. 


DAVIDSON  ▼.  YOUNG.  (No.  8,400.)  (Su- 
preme Court  of  Ohio.  May  10,  19O|0  Error 
to  Circuit  Court,  Hamilton  County.  W.  J.  Da- 
vidson, for  plaintiff  in  error.  Arnold  Speiser 
and  Schorr  &.  Wesselmann,  for  defendant  in 
error. 

FEE  CURIAM.    Judgment  affirmed. 

DAVIS.  PRICE,  and  SUMMERS,  JJ.,  con- 
cur. 


DONOGH  r.  WILLIAMS  et  al.  (No.  8,272.) 
(Supreme  Court  of  Ohio.  March  22,  1904.)  Er- 
ror to  Circuit  Court,  Hamilton  County.  Camp- 
bell &  Qlendening,  for  plaintiff  in  error.  D.  T. 
Wright.  N.  Wright,  and  E.  H.  WUUams,  pro 
se.  J.  James,  N.  Wri^t,  and  L.  M.  Mongan, 
for  defendant  in  error  Bradford. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR.  C.  J.,  and  SHAUCK  and  SUM- 
MERS, JJ.,  concur. 


DOTLB  T.  BALTIMORE  ft  O.  BY.  00. 
(No.  4,929.)  (Supreme  Court  of  Ohio.  June  14, 
1904.)  B^ror  to  Circuit  Oonrt,  Franklin  Coun- 
tr.  8.  N.  Owen,  for  plaintiff  In  error.  J.  H. 
CoUins,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK  and  CREW, 
JJ.,  concnr.    SUMMERS,  J.,  not  sitting. 


DBAKB  et  aL  T.  STATE  ex  rel.  SHEETS, 
Atty.  Gen.  (No.  8,324.)  (Supreme  Court  of 
Ohio.  June  14,  1904.)  Error  to  Circuit  Court, 
tTnlon  County.  W.  T.  Hoopes,  G.  B.  Okey,  and 
S.  Ib^  Hyneman,  for  plaintiffs  in  error.    J.  M. 


Sheets,  Atty.  Gen.,  and  T.  Lu  Cameron,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUOK, 
PRICB;  CREW,  and  SUMMERS,  JJ.,  concur. 


DROTT  ▼.  KOCH.  (No.  8,0110  (Supreme 
Court  of  Ohio.  March  1,  1904.)  Error  to  Cir- 
cuit Court,  Hamilton  County.  S.  T.  Crawford, 
for  plaintiff  in  error.  Goebel  &  Bettinger,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  a  J.,  and  DAVIS  and  CREW,  JJ., 
concur. 


DUUNG  ▼.  DULING  et  al.  (No.  8,428.) 
(Supreme  Court  of  Ohio.  June  30,  1904J  Er- 
ror to  Circuit  Court,  Putnam  County.  George 
Fritz,  for  plaintiff  in  error.  J.  S.  Ogan,  for 
defendant  in  error. 

PER  CURIAM.  Cause  dismissed  for  non- 
compliance with  section  1  of  rule  2;  the  brief 
of  plaintiff  in  error  not  containing  a  copy  of  the 
statute  sought  to  have  construed,  and  a  con- 
struction of  which  is  necessarily  a  determina- 
tion of  the  case. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK. 
PRICE,  and  SUMMERS,  JJ.,  concur. 


ELLIS  ▼.  BOARD  OF  BDUOATION  OF 
VILLAGE  OF  NEWCOMERSTOWN.  (No. 
8,376.)  (Supreme  Court  of  Ohio.  June  7, 
1904.)  Error  to  Circuit  Court,  Tuscarawaa 
County.  Bowers  &  Buchanan,  for  plaintiff  in 
error.  E.  E.  Lindsay  and  Wilkin  &  Wilkin,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J,  and  DAVIS,  SHAUCJK. 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


ERNST  et  al.  t.  REIGER  et  al.  (No.  8,832.) 
(Supreme  Court  of  Ohio.  May  8,  1901.)  Er- 
ror to  Circuit  Court,  Putnam  County.  Bailey 
&  Bailey,  for  plaintiiEb  in  error.  H.  A.  Reeve 
and  J.  F.  Lindemann,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 
SPEAR,   0.  J.,   and  DAVIS,   CREW,  and 
SUMMERS,  JJ..  concur. 


EUREKA,  FIRE,  ETC..  INS.  CO.  ▼.  BALD- 
WIN. (No.  8,0720  (Supreme  Court  of  Ohio. 
March  22, 1904.)  Error  to  Circuit  Court;  Cuya- 
hoga County.  Roger  M.  Lee,  for  plaintiff  in 
error.  J.  F.  Herrick  and  R.  C.  Hartahome, 
for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed.  Oronnda 
stated  in  Journal  entry. 

DAVIS,  SHAUCK,  ORBW,  and  SUMMERS. 
JJ.,  concur. 


FARMERS'  MILLING.  ETC..  00.  v.  OS- 
BORN  BANK  et  al.  (No.  8,087)  (Supreme 
Court  of  Ohio.  March  22,  1904.)  Error  to  Cir- 
cnit  Court,  Greene  County.  D.  F.  Beinoehl  and 
J.  Johnson,  Jr»  for  plaintiffs  in  error.  R.  H, 
Swadner  and  0.  O.  Shearer,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUOK, 
and  CREW,  JJ.,  concur. 


OALBREATH  v.  COOPER.  QUo.  &828.) 
(Supreme  Court  of  Ohio.  May  8,  1904J  Error 
to  Circuit  Court,  Brown  County.    G.  BamlMidi 
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PBai  CURIAM.    Judgment  affirmed. 
SPEJAK,  a  J.,  and  SHAUCK  and  CREW, 
JJ.,  concur. 


GENERAL  SYNOD  OF  EVANGELICAL 
LUTHERAN  CHURCH  et  al.  v.  CULLER  et 
al.  (No.  8,277.)  (Supreme  Court  of  Ohio.  May 
3,  1904.)  Error  to  Circuit  Court,  Ashland 
County.  F.  C.  Semple,  J.  L.  Zimmerman,  and 
Chimminss,  McBride  &  Wolfe,  for  plaintiffs  in 
error.  H.  D.  Culler  and  McGray  &  McGray, 
for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed;  alleged 
misconduct  of  counsel  not  being  properly 
brought  into  the  record. 

SHAUCK,  PRICE,  and  C!REW,  JJ.,  concur. 


GERMAN  MUT.  INS.  CO.  v.  GIBSON.  (No. 
8,471.)  (Supreme  Court  of  Ohio.  March  16, 
1904.)  Error  to  Superior  Court  of  Cindnneti. 
Sayler  &  Sayler,  for  plaintiff  in  error.  Ampt, 
Ireton,  Collins  &  Schoenle,  Co.  Sols.,  E.  Bar- 
ton, and  A.  B.  Benedict^  for  defendant  in  error. 

PER  CURIAM.    Judgment  afDrmed. 

DAVIS,  SHAUCK,  PRICE,  (3REW,  and 
SUMMERS,  JJ.,  concur. 


GOB«PP  et  al.  ▼.  WOLFINGER  et  al.  (No. 
8jp55.)  (Supreme  Court  of  Ohio.  Feb.  23, 
1904.y  Error  to  Circuit  Court,  Marion  Coun- 
ty. Crissinger  &  Guthery,  for  plaintiffs  in  er- 
ror. J.  F.  McNeal  &  Sons  and  Scofield,  Dor- 
fe«  &  Scofield,  for  defendants  in  error. 

PER  CURIAM.  Judgment  reversed,  and 
judgment  for  plaintiffs  in  error  on  the  facts 
found  by  the  clrctiit  court. 

SPEAR,  0.  X,  and  DAVIS,  SHAUCK, 
PRICE,  CBEW,  and  SUMMERS,  JJ.,  concur. 


GRAFF  et  al.  t.  MEXJRUE  et  al.  (No.  8.- 
080.)  (Supreme  Court  of  Ohio.  March  1, 
1904.)  Error  to  Circuit  CJourt,  Hamilton  Coun- 
br.  W.  W.  Symmes,  for  plaintiffs  in  error. 
Pazton  &  Warrington  and  W.  T.  Porter,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS  and  CREW,  JJ., 
concur. 


GROVER  ▼.  GROVER.  (No.  8,834.)  (Su- 
preme Court  of  Ohio.  March  29,  1904.)  Error 
to  Circuit  Court,  Sandusky  Count;^.  B.  Meek 
and  Hunt  &  De  Ran,  for  plaintiff  in  error. 
Finch  &  Dewey,,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICE,  and  SUMMERS,  JJ.,  con- 
cur. 


GROVES  et  al.  v.  O'BRIEN.  QJo.  8,349.) 
(Supreme  Court  of  Ohio.  May  24,  1904.)  Er- 
ror to  Circuit  Court,  Fayette  County.  F.  A. 
Chaffln,  for  plaintiffs  in  error.  H.  H.  Sander- 
son, for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed  as  per 
Journal  entry. 

DAVIS,  SHAUCK,  PRICE,  and  CREW,  JJ., 
concur.  SPEAB,  C.  J.,  and  SUMMERS,  J.,  not 
Bitting. 


.  GROVES  V.  SBLSOR.  (No.  8.378.)  (Su- 
preme Court  of  Ohio.  March  29,  1904.)  Error 
to  Circuit  Court,  Fayette  County.    Von  Deman 
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PER  CURIAM.    Judgment  affirmed. 
DAVIS,  SHAUCK,  and  CEEW,  JJ.,  coooir. 
SUMMERS,  J.,  not  sitting. 


GROVES  V.  SBLSOR  et  al.  (No.  8,380.) 
(Supreme  Court  of  Ohio.  March  2d,  1904^ 
Error  to  Circuit  Court,  Fayette  Coun^.  J.  N. 
Van  Deman,  for  plaintiff  In  error.  H.  Jwies, 
for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK,  and 
CREW,  JJ.,  concur.  SUMMERS,  J.,  not  sit- 
ting. 


HXLLADAY  et  al.  v.  STATE.  (No.  8,202.) 
(Supreme  (3ourt  of  Ohio.  April  5,  1904.)  Er- 
ror to  Circuit  Court,  Erie  County.  King  & 
Guerin,  for  plaintifEs  in  error.  R.  H.  Williams, 
for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


HALLETT  v.  REED.  (No.  8,342.)  (Su- 
preme Court  of  Ohio.  April  26,  1904.)  Error 
to  Circuit  Court,  Fulton  County.  C.  C.  Handy, 
for  plaintiff  in  error.  C.  W.  Everett  and  Troop 
&  Truesdale,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS.  PRICE,  and  SUMMERS,  JJ..  con- 
cur. 


HALLET  et  al.  ▼.  HBNGSTLEK  et  aL  (No. 
8,104.)  (Supreme  Court  of  Ohio,  March  29. 
1904.y  Error  to  (Jircuit  Ciourt^uglaiie  Coun- 
ty. Winn  &  Hay  and  Goeke,  Hoskins  &  Mus- 
ser,  for  plaintiffs  in  error.  Stueve  &  CSon- 
naughton,  for  defendants  in  error.  - 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  a  3.,  and  DAVIS,  SHAUCK. 
PRICE,  and  SUM:MERS,  JJ.,  concur. 


HAMBLIN  T.  HORTON  et  al.  (No.  8,420.) 
(Supreme  Court  of  Ohio.  June  14,  19040  Er- 
ror to  Circnit  Ciourt,  Meigs  Coun^.  C.  E.  Peo- 
^es  and  C.  T.  Lewis,  for  plaintiif  in  error.  J. 
P.  Bradbury,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  a  J,  and  SHAUCK  and  CEEW, 
JJ.,  concur. 


HAMLET  OF  ARLINGTON  HEIGHTS  t. 

ANDERSON  et  at  (No.  8,027.)  (Supreme 
Court  of  Ohio.  Feb.  23,  1904.)  Error  to  Cir- 
cuit Court,  Hamilton  County.  Gorman  9e 
Thompson,  for  plaintiff  in  error.  Wm.  Wortii- 
ington,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J^  and  DAVIS,  PRICE,  CREW, 
and  SUMMERS,  JJ.,  concur. 


HANNUM  V.  McGAFFIC.  (No.  8,275.)  (Su- 
preme Court  of  Ohio.  May  8,  lOOt)  Error  to 
Circuit  Court,  Columbiana  County.  P.  M.  Smith 
and  W.  F.  Lones,  for  plaintiff  in  error.  L.  G. 
Moore  and  J.  G.  Moore,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICE,  and  SUMMERS,  JJ..  con- 
cur. 


HARDIN  COUNTY  TREASURER  et  aL  ▼. 
CHILDS.  (No.  8,489.)  (Supreme  Court  of 
Obio.    April  26,  1904.)    Error  to  Circuit  Court, 
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Eardln  Goontr.  T.  O.  Mahon  and  Smick  & 
Hodge,  for  plaintiffis  in  error.  Stilling  &  Stil- 
lings  and  P.  M.  Grow,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J^  and  DAVIS,  8HAUCK, 
PRICE  and  CREW,  JJ.,  concur. 


HABDIN  COUNTY  TRBA8UREB  et  al.  t. 
OILIa  (No.  8,4870  (Supreme  Court  of  Ohio. 
April  26,  1904.)  Elrror  to  Circuit  Court.  Har- 
din County.  T.  C.  Mahon  and  Smick  &  Hodge, 
for  plaintify  in  error.  Stillinga  &  StUUngs  and 
P.  M.  Crow,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUOK, 
PRICE,  and  CREW,  JJ.,  concur. 


HARDIN  COUNTY  TREASURER  et  al.  v. 
PUGSLBY.  (No.  8,488.)  (Supreme  Court  of 
Ohio.  April  26,  1904.)  Error  to  Circuit  Court, 
Hardin  County.  T.  C.  Mahon  and  Smick  & 
Hodge,  for  plaintiffs  in  error.  Stilling  &  Stil- 
linga and  P.  M.  Crow,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur. 


HARLAN  et  al.  ▼.  BOARD  OF  EDUCA- 
TION OP  CHESTER  TP.  et  al.  (No.  8,279.) 
(Supreme  Court  of  Ohio.  June  21,  1904.)  Er- 
ror to  Circuit  Court,  Clinton  County.  A.  E. 
Clevenger,  P.  Smith,  and  Thorpe  &  Miller,  for 
plalntins  in  error.  Smith  &  Clevenger,  for  de- 
fendants in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS.  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


HART  V.  WOODIiAND  AVE.  SAVINGS  & 
LOAN  CO.  (No.  8,4420  (Supreme  Court  of 
Ohio.  May  24,  1904.)  Error  to  Circuit  Court. 
Cuyahoga  County.  James  F.  Wilson,  for  plain- 
tiff in  error.  J.  F.  Walsh  and  Squire,  Sanders 
&  Dempsey,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICE,  and  SUMMERS,  JJ.,  con- 
ear. 


HBINTZ  et  al.  v.  CAMERON  et  al.  (No. 
&573.)  (Supreme  Court  of  Ohio.  May  10, 
1904.)  Error  to  Circuit  Court,  Hamilton  Coun- 
ty. Outcalt  &  Foraker  and  C.  W.  Baker,  for 
Elaintiffs  in  error.  J.  E.  Todd,  W.  Cnshing, 
>yer,  Williams  &  Stouffer,  Ampt,  Ireton,  Col- 
lins &  Schoenle,  and  A.  B.  Benedict,  for  de- 
fendants in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  PRICE,  and  SUMMERS.  JJ.. 
concur. 


HBLLWARTH  ▼.  LB  BLOND  et  al.  (No. 
8,124.)  (Supreme  Court  of  Ohio.  April  6, 
1904.)  Error  to  Circuit  Court,  Mercer  Coan- 
^.  Marsh  &  Lx^ee,  for  plaintiff  in  error.  F. 
C  Le  Blond  and  R.  B.  Landfair,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  ORBW,  and  SUMMERS,  JJ.,  concur. 


HENLINB  V.  JACKSON  et  al.  (No.  8,252.) 
(Supreme  Court  of  Ohio.  March  22,  1904.) 
Error  to  Circuit  Court,  Hancock  County.  Poe 
&  Poe,  for  plaintiff  in  error.    Phelps  &  David 


and  Blackford  &  Blackford,  for  defendants  In 
error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  CREW,^and  SUMMERS,  JJ..  eoncnr. 


HBRRICK  et  al.  v.  KINSEY.  (No.  8,280.) 
(Supreme  Cqurt  of  Ohio.  May  10,  1904.)  Er- 
ror to  Circuit  Court,  Sandusky  County.  C.  P. 
&  L.  W.  Wickham  and  Hunt  &  De  Ran,  for 
plaintiffs  in  error.  Love  &  Culbert  and  Kinney 
&  O'Farrell,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


HERTER  T.  SMITH.  (No.  8,274.)  (Su- 
preme Court  of  Ohio.  May  3,  1904.)  Error  to 
Circuit  Court,  Columbiana  County.  P.  M. 
Smith  and  W.  F.  Lones,  for  plaintiff  in  error. 
L.  C.  Moore  and  W.  S.  Potts,  for  defendant  in 
error. 

PER  CURIAM.   Judgment  affirmed. 

DAVIS,  PRICE,  and  SUMMERS,  JJ..  con- 
cur. 


■HINDB  &  DAUCH  PAPER  00.  t.  GIN- 
GERY. (No.  8,107.)  (Supreme  Court  of  Ohio, 
April  5,  1904.)  Error  to  Circuit  Court,  Allen 
Couu^.  Wheeler  &  Bentley,  for  plaintiff  in  er- 
ror. Richie,  Leland  &  Roby,  for  defendant  in 
error.     . 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


HITCHCOCK  T.  HITCHCOCK  et  al.  (No. 
8,313.)  (Supreme  C3ourt  of  Ohio.  May  3, 1904.) 
Error  to  Circuit  Court,  Putnam  County.  Bai- 
ley &  Bailey,  for  plaintiff  in  error.  G.  B.  Kit- 
len  and  Leasure  &  Powell,  for  defendants  in  er> 
ror. 

PER  CURIAM.   Judgment  affirmed. 

DAVIS,  PRICE,  and  SUMMERS,  JJ.,  con- 
cur. 


(No.  a- 


HOFF  et  aL  y.  COMMONS  et  aL 
017.)  (Supreme  Court  of  Ohio.  March  _. 
1904.)  Error  to  Circuit  Court,  Darke  Coun^. 
Robeson  &  Yount,  for  plaintiffs  in  error.  J.  C. 
Clark  and  M.  B.  Tralnor,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICE,  and  GREW,  JJ.,  concur. 


HOLCOMB  et  aL  T.  DAEHLBR.  (No.  8,- 
295.)  (Suprenie  Court  of  Ohio.  March  29, 
1904)  Error  to  Circuit  Court,  Scioto  Countr. 
A.  T.  Holcomb,  D.  Livingstone,  and  E.  G.  Mil- 
ler, for  plaintiffs  in  error.  Bannon  &  Bannon, 
for  defendant  in  error. 

PER  CURIAM.  Judgment  vacated,  and 
cause  remanded,  with  directions  to  consider  blU 
of  exceptions. 

SPEAR,  O.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  GREW,  and  SUMMERS,  JJ.,  concur. 


HOSKINS  V.  WEST  et  al.  (No.  8.353.)  (Su- 
preme Court  of  Ohio.  May  17,  1904.)  Eiror 
to  Circuit  Court,  Ashtabula  County.  EL  K 
Starkey,  for  plaintiff  in  error.  Parker  & 
Soules,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  SHAUCK,  FRIOB,  CREW,  and 
SUMMERS,  JJ.,  concur. 
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HOUSEHOLDER  et  al.  t.  HOUSEHOLIJ- 
ER  et  al.  Cfo.  8,127.)_  (Supreme  Court  of 
Ohio.  April  5,  1904.)  &ror  to  arcuit  Court, 
Peny  County.  John  FergnaoD  and  J.  E.  Pow- 
ell) tor  plainUffa  in  error.  H.  Dl  Cochran,  Don- 
ahue &  Spencer,  and  W.  K.  Finely,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  afltoned. 

DAVIS,  8HAUCK,  PRICE,  and  CREW,  JJ^ 
concur 


HOWARD  T.  UMSTEAD.  (No.  8.048.)  (Su- 
preme Court  of  Ohio.'  March  15,  1904.)  Error 
to  Circuit  Court,  Starlc  Coun'^.  Charles  C. 
Bow,  for  piaintiS  in  error.  Taylor  &  Stew- 
art, for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICJE,  GREW,  and 
SUMMERS,  JJ.,  concur. 


HOWE  T.  STATE  ex  reL  OARI/TON.  (No. 
8.232.)  (Supreme  Court  of  Ohio.  April  12, 
1904.)  £>ror  to  Circuit  Court,  Miami  County. 
Long  &  Kyle,  for  pleintiS  in  error.  J.  H.  Mar- 
lin,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur.  SUMMERS, 
J.,  not  dttinc. 


HUBER  T.  SAHM.  (No.  8,034^  (Supreme 
Court  of  Ohio.  March  8,  1904.)  Error  to  Cir- 
cuit Cteurt,  Hamilton  County.  D.  F.  Cash,  tor 
Slaintiff  in  error.  O.  J.  McDiarmid  and  Ernst 
:ehm,  for  defendant  in  error. 
PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  McGinness  y.  Catholic  BensTolent 
Legion,  68  Ohio  St  631.  53  N.  E.  54. 
DAVIS,  PRICE,  and  CREW,  JJ^  concur. 


HUDDLESTON  V.  LONG.  (No.aSOl.)  (Su- 
preme Court  of  Ohio.  April  19,  19040  Error 
to  Circuit  Court,  Darke  County.  S.  V.  Hart- 
man  and  D.  W.  Younker,  for  plaintiS  in  error. 
J.  M.  Hoel  and  A.  C.  Robeson,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  a  J.,  and  SHAUCK  and  CREW, 
JJ.,  concur. 


HUMPHREY  POP  CORN  CO.  v.  JOHNSON. 
(No.  8,268.)  (Supreme  Court  of  Ohio.  May  3, 
1904.)  Enor  to  Circuit  Court,  Cuyahoga  Conn- 
tr.  Smith  &  Taft,  for  plaintifT  in  error.  A. 
H.  Martin,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  a  J.,  and  SHAUCK  and  CREW, 
JJ.,  concur. 


HUNT  T.  VANNIMAN.  (No.  8,432.)  (Su- 
preme Court  of  Ohio.  June  14,  1904.)  Error 
to  Circuit  Court,  Greene  County.  W.  A.  Pax- 
son,  O.  S.  Perkin8j_and  M.  J.  Hartley,  for 
glaintiff  in  error.  W.  S.  Howard  and  M.  R. 
nodgrass,  for  defendant  in  error. 
PER  C!URIAM.  Judgment  affirmed. 
DAVIS,  SHAUCK,  and  CREW,  JJ.,  concur. 
SUMMERS,  J.,  not  sitting. 


HUSKE  T.  BOARD  OF  COM'RS  OP  JA<3E- 
80N  COUNTY.  (No.  8,395.)  (Supreme  Court 
of  Ohio.  June  21,  1904.)  Error  to  Circuit 
Court,  Jackson  Cteunty.    Hogan,  McFarland  & 


Sparks,  for  plaintiff  In  «rror.     A.  B.  Jacobin 
for  defendant  in  error. 

PE2t  CURIAM.    Judgment  affirmed. 

SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


HUTSON  COAL  CO.  t.  BARBER.  (No.  8,- 
389.)  (Supreme  Onrt  of  Ohio.  June  21, 1900 
Error  to  (Srcnit  Court,  Portage  County.  T.  Hi 
Johnson  and  W.  J.  Beckley,  for  plaintiff  in  er- 
ror. L.  F.  Hunter  and  I.  T.  Siddall,  for  de- 
fendant in  eitor. 

PER  CURIAM.    Judgment  afflrm'ed. 

SPEAR,  0.  J.,  and  PRICE  and  CREW,  37.. 
concur. 


JONES  et  al.  t.  ATWATER  et  al.  (No.  8.- 
019.)  (Supreme  Court  of  Ohio.  Feb.  16,  1904.) 
E^rror  to  (Srcult  Court,  Cuyahoga  County.  Fo- 
ran,  McTighe  &  Baker,  for  plaintiffs  in  error. 
C.  W.  Fuller,  Chaa.  F.  Morgan,  and  Henry  it 
Couse,  for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR.  0.  J^  and  DAVIS,  SHAUCK. 
PRICE,  and  CREW,  JJ..  concur. 


J.  WELLER  CO.  T.  GORDON  et  all  (No. 
8,396.)  (Supreme  Court  of  Ohio.  May  10, 
1904.)^  Error  to  Circuit  Court,  Ottawa  Coun- 
ty. 0.  H.  Orayes  and  S.  Stahl,  for  plaintiff  in 
error.  W.  Gordon  and  M.  Kelly,  for  defend- 
ants in  error. 

PEJR  CURIAM.    Judgment  affirmed. 

DAVIS.  PRICE,  and  SUMMERS.  JJ.,  con- 
cur. 


KANAOB  V.  NORRIS.  (No.  8,292.)  (Su- 
preme Court  of  Ohio.  May  24,  1904.)  Error 
to  Circuit  <>>urt.  Richland  Conn^.  H.  T.  Man- 
ner and  J.  P.  Seward,  for  plaintiff  in  error.  O. 
M.  Farber  and  DonneU  &  Marriott,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICa  CREW,  and 
SUMMERS,  JJ.,  concur.  SPEAR,  a  J.,  not 
sitting. 


KELLER  Y.  GROVES.  (No.  8,310.)  (Su- 
preme Court  of  Ohio.  May  10,  1904.)  Error 
to  Circuit  Court,  Tuscarawas  County.  S.  Rob- 
inson and  F.  S.  Romig,  for  plaintiff  in  error. 
Lindsay  &  Murphy,  for  defeiMant  in  error. 

PER  CURIAM.    Judgment  afOrmed. 

DAVIS,  SHAUCK,  PRICE,  and  CREW,  JJ, 
concur. 


KESSLER  T.  AXTBLL  et  al.  (No.  8,282.) 
(Supreme  Court  of  Ohio.  May  24,  1904.)  B^ 
ror  to  Circuit  Court,  Miami  (3oun&.  Gilbert;. 
Shipman  &  Campbell,  for  plaintiff  in  error. 
W.  S.  Kessler  and  H.  H.  WilUams,  for  def«id- 
ant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  SHAU(3K,  PRICE,  and  CHEW,  JJ, 
concur.  SPEAR,  C.  J.,  and  SUMMERS,  J, 
not  sitting. 


KIRKBRIDE  ▼.  KIRKBRIDB.  (No.  8,231.> 
(Supreme  Court  of  Ohio.  April  12,  1904.)  Er- 
ror to  Circuit  Court.  Hancock  County.  J.  H. 
Priddy  and  Phelps  &  David,  for  plaintiff  in  er- 
ror. J.  N.  Doty,  Finefrock  &  Garver,  and  B. 
L.  Bogue,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  and 
cause  remanded.  Grounds  stated  in  journal 
entry. 

SPEAR,  C.  J.,  and  SHAUCK,  CBBW.  anA 
SUMMERS,  JJ.,  concur. 
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KULUBKH  T.  P,  R.  MITCHBLL  CO.  (No. 
8,857.)  (Supreme  Oonrt  of  Ohio.  May  24, 
lB(>4.i  Error  to  Circuit  Court,  Hamilton  Coun- 
tf.  R.  K  Werner  and  E.  Retim,  for  plaintiff 
in  error.  B.  W.  Strong- and  H.  Jenney,  for 
defendant  in  error. 

PESt  CURIAM.    Judgment  affirmed. 

DAVIS,  SHAUOK,  PRICE,  CHEW,  and 
BUMMERS,  JJ„  concur.  SPEAR,  a  J^  not 
■ittiag. 


LAKE  SHORE  ft  M.  S.  BY.  00.  t.  OITZ 
OP  TOIiEDO  et  al.  (No.  8,2690  (Supreme 
Court  of  Ohio.  Feb.  23,  1904.)  Error  to  Oir- 
cnit  Court,  Lucas  0>nntr.  E.  D.  Potter,  for 
plaintifl  in  error.  P.  A.  MacQahan,  for  de- 
fendants in  error. 

PER  CURIAM.  Judgment  revaraed,  and 
Judgment  for  plaintiff  in  error. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUOK, 
and  CREW,  JJ.,  concur. 

LAKE  SHORB  ft  M.  S.  RY.  CO.  t.  HEI- 
DER.  (No.  84270.)  (Snpreme  Court  of  Ohio 
March  16^  1904.)  Error  to  Circuit  Court,  San- 
dusky County.  Ei.  D.  Potter,  O.  C.  Dreene,  and 
F.  J.  Jttrome,  for  plaintiff  in  error.  Jesse  Vick- 
ery,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  drcnlt 
court  reveised,  and  judgment  of  the  common 
pleas  affinncd. 

SPBAR,  C.  J.,  and  DAVIS,  SHAUOK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


LEHMAN  et  al.  ▼.  SIBLBY  et  aL  (Na 
8,085.)  (Supreme  Court  of  <Nilo.  March  22, 
1904.)  Error  to  Circuit  Court,  Scioto  Coun^. 
T.  <X  Anderson,  for  plaintiffs  in  error.  O.  W. 
Newman  and  J.  W.  Bannon,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  afiSrmed. 

SPEAR,  O.  J.,  and  DAVIS.  SEIAUOK, 
and  SUMMERS,  JJ.,  concur. 


LIMA  ELECTRIC  BY.  CO.  y.  SHERMAN. 
(No.  84206^  (Supreme  Court  of  Ohio.  April 
6,  1904.)  Error  to  Circuit  Court,  Allen  0>nn- 
ty.  Richie  &  Richie  and  Gable  ft  Parmenter, 
for  plaintiff  in  error.  Ridenonr  ft  EalfhiU,  tat 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  a  J.,  and  DAVIS,  SHAU(3K, 
TH,  OBBW,  " 


PBICB,  ' 


and  SUMMEBS,  JJ.,  concur. 


MNTHWAITB  v.  CITY  OT  CiOLUMBUS 

et  al.  (No.  8,859.)  (Supreme  Court  of  Ohio. 
May  24,  19040  Error  to  Circuit  Court,  Frank- 
lin County.  B.  H.  Piatt,  E.  L.  Taylor,  and  J. 
H.  Collins,  for  plaintiff  in  error.  Merrick  ft 
Williams',  for. defendants  in  error, 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  SHAUOK,  and  CBEW,  JJ-  con- 
cur. SPEAR,  C.  J.,  and  SUMMERS,  J«  not 
■itting. 


LOVELAND  y.  STATE.  (No.  8,817.)  (Su- 
preme 0>urt  of  Ohio.  June  28,  1904.)  Error 
to  Circuit  Court,  Franklin  County.    O.  H.  Bar- 

rand  John"  J.  Chester,  for  plaintiff  in  error. 
L.  Taylor,  Jr.,  Pros.  AtX3~  A.  T.  Seymour, 
K.  T.  Webber,  and  W.  B.  King,  Asst  Pros. 
Attys.,  for  the  State. 
PER  CURIAM.  Judgment  affirmed. 
SPEAB.  G.  J.,  and  DAVIS,  SHAUCK,  and 
PBIOE»  JJ..  concur.  SUMMERS,  J.,  not  ■i^ 
ting. 


LYON  et  aL  y.  PEBNOH  et  al  (No.  8^227.) 
(Supreme  Court  of  Ohio.  April  12,  19O40  Er- 
ror to  Circuit  Court,  Morrow  County;  Harlan 
&  Wood,  for  plaintiffs  in  error.  L.  K.  Powell, 
for  defendants  in  error. 

PER  CUBIAM.    Judgment  affirmed. 


SPEAR,    O.    J.,    and    DAVIS, 
PBICB,  and  CREW,  JJ.,  concur. 


SHAUCK, 


McABTOR  y.  WILLIAMS  et  aL  (No. 
8,329.)  (Supreme  Court  of  Ohio.  May  24, 
1904.)  Brror  to  Circuit  Court,  Perry  County. 
Crossan  &  Binddey.  for-  plaintiff  in  error. 
Donahue  &  Spencer,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  SHAUOK,  PRICE,  OBBW,  and 
SUMMERS,  JJ.,  concur.  SPEiAB,  C.  J.,  not 
Bitting. 


McABTOR  T.  WILLIAMS  et  al.  (No. 
8,330.)  (Supreme  Court  of  Ohio.  May  24, 
1904.)    Error  to  Circuit  Court,  Perry  County. 

groesan    &    Binckley,    for   plaintiff    in    error, 
onahue  &  Spencer,  for  defendants  in  error. 

PEB  CUBIAM.    Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICE,  CRB\«^  and 
JSDMMBBS.  JJ.,  concur.  SPEAB,  a  J.,  not 
fitting. 


McBBTH  y.  NBU.  (No.  8,280.>  (Supreme 
Court  of  Ohio.  May  8,  1904.)^  Error  to  Cir- 
enit  Court,  Brown  County.  B.  L.  Fite,  for 
plaintiff  in  error.  J,  R.  Moore,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICE,  and  SUMMERS,  JJ..  con- 
cur. 


Mccormick  y.  dunkbb  et  aL  (No. 

8,399.)  (Supreme  Court  of  Ohio.  May  10, 
1904.)  Error  to  Circuit  Court,  Hamilton  Coun- 
^.  Cohen  &  Mack,  for  plaintiff  in  error.  W. 
W.  Bellew  and  Herman  MerreU,  for  defendants 
in  error. 

PEB  CUBIAM.    Judgment  affirmed. 

DAVIS,  PBICB,  and  SUMMEBS,  JJ.,  oon- 
cor. 


MAHONING  VAL.  BY.  CO.  y.  VAN  ALS- 
TINB.  (No.  8,2850  (Supreme  Court  .of  Ohio. 
April  19.  1904.)  Error  to  Circuit  0>urt,  Ma- 
honing County.  ArreL  McVey  ft  Bobinaon, 
for  plaintiff  in  error.  Murray'  ft  Koonce,  for 
defendant  in  error. 

PEB  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICE,  and  SUMMERS,  JJ.,  con- 
cur. 


MANN  y.  MANN  et  al.  (Na  8,820.)  (Su- 
preme Court  of  Ohio.  April  19,  1904.)  Brror 
to  Circuit  Court,  Miami  CountyJ  CtottsdiaU  ft 
Limbert,  Ira  Crawford  and  W.  S.  McCon- 
naughey,  for  plaintiff  in  error.  M.  K.  Gants, 
for  defendants  in  error. 

PBB  CUBIAM.    Judgment  affirmed. 

SPEAB.  C.  J.,  and  SHAUCK  and  OBBW. 
JJ.,  concur. 


MABVIN  T.  TBOUT.  (Na  8,416.)  (Su- 
preme Court  of  Oliio.  March  16,  1904.)  Brror 
to  Circuit  Court.  Hancock  Connt^.  O.  H. 
Phelps,  A.  Graber,  J.  A.  Bope,  and  O.  F.  Pot- 


defendant  in  error. . 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,    C.    J.,    and    DAVIS,    SHAUCK, 
PRICE,  CREW,  uid  SUMMERS,  JJ.,  concur. 


MARVIN  T.  TROUT.  (Na  8,417.)  (Su- 
preme  Court  of  Ohio.  March  15,  1904.)  Error 
to  Circuit  Court,  Hancocic  Connly.  G.  F.  Pen- 
dleton, O.  H.  Phelps,  A.  Graber,  and  J.  A. 
Bope,  for  plaintiff  in  error.  Poe  &  Poe^  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concnr. 


MATTHEWS,  CITY  SOL.,  T,  SOUTHERN 
OHIO  TRACTION  CO.  (No.  8,354.)  (Su- 
preme Court  of  Ohio.  March  15,  1904.)  Error 
to  Circuit  Court,  Montgomery  County.  E.  P. 
Matthews,  City  Sol.,  P.  G.  Bumham,  and  W. 
D.  Cline,  Asst.  Sols.,  for  plaintiff  in  error.  M<y 
Mahon  &  McMahon,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS.  SHAUCK,  PRICE,  and  ORBW. 
JJ.,  concnr.    SUMMERS,  J.,  not  •itting'. 


MBTZGAR  V.  DUNLAP.  (No.  8.257.)  (Sp- 
preme  Court  of  Ohio.  April  19,  1904.)  Error 
to  Circuit  Court,  Erie  County.  H.  L.  Peeke, 
for  plaintiff  in  error.  King  &  Guerin,  for  io- 
fendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICE,  and  SUMMERS,  JJ.,  con- 
cur. 


inLLER  ▼.  BOARD  OF  DIRECTORS  et 
al.    (No.    8,100.)    (Supreme    Court    of    Ohio. 

March    29,     1904J    Error    to     Circuit    Court, 
Greene  County.    J.  A.  Cook,  for  plaintiff  in  er- 
ror.   T.  L.  Magruder  and  Marcus  Shoup,  for 
defendants  in  error. 
PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur.  SUMMERS, 
J.,  not  sitting. 


MILNER  &  CO.  V.  BLICKLBT.  (No.  8,171.) 
(Supreme  Court  of  Ohio.  March  1,  1904.)  Er- 
ror to  Circuit  Court,  Lucas  County.  Doyle  & 
Lewis  and  J.  W.  Schaufelberger,  for  plaintiff 
in  error.  Southard  &  Southard,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  judgment  of  the  common 
pleas  afOrmed. 

DAVIS,  SHAUCK,  PRICE,  CREW,  and 
SUMMERS,  JJ.,  concur. 


MORRIS  &  GUILD  CO.  t.  TOUVELLH. 
(No.  8,060.)  (Supreme  Court  of  Ohio.  March 
is,  1904.)  Error  to  Circuit  Court,  Guernsey 
County.  Fred  L.  Roseraond.  for  plaintiff  in  er- 
ror.   Robert  T.  Scott,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  and 
judgment  for  plaintiff  in  error,  for  reason 
shown  in  journal  entry. 

DAVIS,  SHAUCK,  CREW,  and  SUMMERS, 
JJ.,  concur. 


for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  a  Jh  *nd  DAVIS  and  PBICB.  JJ., 
concur. 

(70  Ohio  St.  5e« 
NATIONAL  LIFE  INS.  OO.  t.  HANNKB 
(No.  8,180.)  (Supreme  Court  of  Ohio.  June  14. 
1904.)  Error  to  Circuit  Court,  Lucas  Ck>unt]r. 
Doyle  &  Lewis,  for  plaintiff  in  error.  Kinney  & 
Newton  and  G.  W.  Kinney,  for  defendant  In 
error. 

PER  CURIAM.  On  rehearing.  Former  Judg- 
ment (70  N.  E.  1126)  set  aside.  Judgments  of 
the  circuit  court  and  of  the  common  pleas  re- 
versed, aiid  judgment  for  plaintiff  in  error  oa 
undisputed  facta. 

DAVIS,  SHAUCK,  PRICE,  CREW,  and 
SUMMERS,  JJ.,  concnr.  SPEAR,  C.  J.,  dis- 
sents, on  the  ground  that  the  renditira  of  Judg- 
ment for  plaintiff  in  error  results  in  a  denial  of 
the  constitutional  right  of  trial  by  jury,  as  it 
substitutes  the  judgment  of  five  men  selected  to 
pass  upon  questions  of  law  for  the  judgment  of 
twenty-four  men  (two  juries),  selected  especially 
for  the  determination  of  questions  of  fact,  sup- 
plemented by  two  judges  of  the  common  pleas 
and  of  three  judges  of  the  circuit  court  all  of 
whom  are  also  selected  for  the  duty  oc  deter> 
mining  questions  of  fact. 


MORTGAGE  LOAN  CO.  t.  RATTERMAN. 

(So.  S.-SOf).)  (Supreme  Court  of  Ohio.  June 
28,  1904.)  Error  to  Circuit  Court,  Hamilton 
(bounty.    George  W.  CSormany  and  Schwab  & 


iraWARK  PUB.  CO.  et  aL  t.  DONOVAN. 
(No.  8,029.)  (Supreme  Court  of  Ohio.  March  1, 
10040  Error  to  Circuit  Court,  Franklin  Coun- 
ty. S.  L.  James  and  W.  H.  English,  for  plain- 
dffs  in  error.  J.  B.  Davies,  for  defendant  In  ar- 
ror. 

PER  CURIAM.  Judgment  affirmed. 

SPEAR,  a  J.,  and  SHAUCK,  PRKTE.  and 
CREW,  J  J.,  concur.  SUMMERS.  J.,  not  ai^ 
ting. 


NICOLA  BROS.  (X).  v.  QUEEN  CITY  BOX 
CO.  (No.  8,476.)  (Supreme  Court  of  Ohio.  May 
24,  1904.)  Error  to  Superior  Court  of  Cincin- 
nati. C.  W.  Baker,  for  plaintiff  in  error.  Mr. 
Bonham  and  Coffey,  Mallen,  Mills  &  Vorder- 
berg,  for  defendant  in  error. 

PER  CURIAM.   Judgment  affirmed. 

DAVIS,  PRICE,  and  SUMMERS,  JJ,  con- 
cur. 


I      NIGH  LUMBER  CO.  ▼.  McKEE.    (No.  8,- 
!  243.)  (Supreme  Court  of  Ohio.    March  1,  1904.) 
Error  to  Circuit  Court,  Lawrence  County.    J.  L. 
Anderson  and  L.   R.   Andrews,  for  plaintiff  in 
error.    Com  &  Thompson,  for  defendant  in  er- 
ror. 
PER  CURIAM.    Judgment  affirmed. 
SPEAR,  a  J.,  and  PRICE,  and  SUMMERS, 
JJ.,  concur. 


NORFOLK  &  W.  RY.  CO.  v.  LOGEE  et  aL 
(No.  8,464.)  (Supreme  Court  of  Ohio.  April  26, 
1904.)  Error  to  Circuit  Court,  Lucas  County. 
E.  D.  Potter,  A.  L.  Smith,  and  J.  I.  Doran,  f<M- 
plaintiff  in  error.  C.  O.  Hunter,  King  &  Tracy. 
O.  S.  Brumback,  and  C.  A.  Thatcher,  for  de- 
fendants in  error. 

PER  CURIAM.  Judgment  as  to  plaintiff  in 
error  and  as  to  defendant  in  error  the  Hocking 
Railway  Company  affirmed. 

SPEAR,  C.  J.,  and  PRICE  and  CREW,  JJ., 
concur  as  to  plaintiff  in  error.  SPE.4R,  C.  J., 
and  SHAUCK,  PRICE,  (3REW,  and  SUM- 
MERS, JJ.,  concur  as  to  defendant  in  error. 
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NOVAK  T.  AMERICAN  WASHBOARD  CO. 
(No.  8,457.)  (Supreme  Court  of  Ohio.  May  24, 
1904j)  Error  to  Circuit  Court,  Cuyahojra  Coun- 
ty. Blandin,  Rice  &  Ginn,  for  plaintiff  in  error. 
Ford,  Snyder,  Henry  &  McGraw,  for  defendant 
in  error. 

PER  CURIAM.   Judgment  affirmed. 

DAVIS,  PRICE,  and  SUMMERS,  JJ,  con- 
cur. 


©•DELL  T.  8TRADER  et  al.  (No.  8545.) 
(Snpreme  Court  of  Ohio.  May  3,  1904.)  Error 
to  Circuit  Court.  Hamilton  County.   Shay  &  Co- 

Sn,  for  plaintiff  in  error.   Kelley  &  Hauck,  for 
fendants  in  error, 

PER  CURIAM.  Judgment  affirmed. 
SPEAR,  0.  J.,  and  8HAUCK  and  CBEW, 
JJ.,  concur. 


PARKINSON  et  al.  v.  PARKINSON  et  aL 
(No.  8,381.)  (Supreme  Conn  of  Ohio.  June  7, 
l9O40l  Error  to  Circuit  0)urt,  Jefferson  Coun- 
ty. W.  S.  McCanlsen  and  Dio  Rogers,  for  plain- 
affs  in  error.  J.  A.  Kithcart  and  D.  A.  Hol- 
Ungsworth,  for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed. 

DAVIS,  PRICE,  and  CREW,  JJ.,  concur. 


PECK-HAMMOND  CO.  v.  EVANS.  (No.  8,- 
418.)  (Supreme  Court  of  Ohio.  May  17,  1904.) 
Error  to  Circuit  Court,  Hamilton  County.  Her- 
ron,  Gatch  dc  Herron  and  S.  M.  Witbrow,  for 

Slaintiff  in  error.    Harmon,  Colston,  Goldsmith 
;  Hoadly,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed. " 

SPEAR,  C.  J.,  and  SHAUOK,'  PRICE, 
CREW,  and  SUMMERS,  JJ.,  concur. 


PENNSYLVANIA  CO.  T.  McBLROT.  (No. 
8,847.)  (Supreme  Court  of  Ohio.  May  17,  1904.) 
Birror  to  Circuit  Court,  Tuscarawas  County. 
Healea  &  Healea,  for  :plaintiff  in  error.  E.  E. 
Lindsay,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICE,  CREW,  and 
SUMMERS,  JJ.,  concur. 


PITTSBURG,    etc.,   RT.    CO.   v.    BROCK. 

(No.  8,599.)  (Snpreme  Court  of  Ohio.  March 
22,  1904.)  Error  to  Circuit  Court,  Tuscarawas 
Connty.  Dunbar  &  Sweeney  and  T.  D.  Healea, 
for  plaintiff  in  error.  T.  H.  Loller  and  D.  A. 
Hollmgsworth,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  judgment  of  the  common 
pleas  affirmed. 

DAVIS,  SHAUCK,  PRICE,  CREW,  and 
SUMMERS,  JJ.,  concur. 


PENNSYLVANIA,  etc.,  RY.  CO.  v.  JA- 
OOBY  et  al.  (No.  8,209.)  (Supreme  Court  of 
Ohio.  March  1,  1904.)  Error  to  Circuit  Court, 
Clark  County.  Charles  Darlington,  for  plain- 
tiff in  error.  Bowman  &  Bowman,  for  defend- 
ants in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  judgment  of  the  common 
pleas  aiSrmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur.  SUMMERS, 
J.,  not  sitting. 


PITTSBURG  &  O.  PACJKBT  LINE  T. 
WALL.  (No.  8,422.)  (Supreme  Ckinrt  of  Ohia 
March  15,  19040  Error  to  Circuit  Court,  Gal- 
lia Count^.  H.  C.  Johnson  and  R.  J.  MaucK,  lor 
plaintiff  m  error.  R,  M.  Switzer  and  C.  W, 
White,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  and 
cause  remanded.  Grounds  stated  in  the  jonmal 
entry. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK,  and 
CREW.  JJ.,  concur. 


PORTER  V.  CLOTTS  et  al.  (No.  8,308.) 
(Supreme  Court  of  Ohio.  May  24,  1904.)  Error 
to  Circuit  Court,  Franklin  County.  J.  T. 
Holmes,  Jr.,  for  plaintiff  in  error.  D.  Clotts,  for 
defendants  in  error. 

PER  CURIAM.  Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICE,  and  CREW,  JJ., 
concur.   SPEAR,  O.  J.,  and  BUMMERS,  J.,  not 

sitting. 


PORTSMOUTH  ST.  RY..  etc.,  CO.  ▼.  RUS- 
SELL. (No.  8,587.)  (Supreme  (Jourt  of  Ohio. 
March  22,  1904.)  Error  to  Circuit  Court,  Scioto 
County.  T.  E.  Anderson  and  A.  T.  Holcomb,  for 
plaintiff  in  error.  Noan  J.  Dever,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  vacated,  and  cause 
remanded  to  the  circuit  court,  with  direction  to 
consider  the  bill  of  exceptions  as  to  the  weight 
of  the  evidence. 

DAVIS,  SHAUCK,  PRICE,  CREW,  and 
SUMMERS,  JJ.,  concur.      , 


POWELL  T.  GALLAGHER.  (No.  8,286.) 
(Supreme  Court  of  Ohio.  April  19,  1904.)  Er- 
ror to  Circuit  Court,  Mahoning  County.  Arrel, 
McVey  &  Robinson,  for  plaintiff  in  error.  Mur- 
ray &  Koonce  and  McNamara,  Jr.,  for  defend- 
ant in  error. 

PER  CURIAM.  Judgment  affirmed. 

DAVIS,  PRICE,  and  SUMMERS,  JJ.,  con- 


RAYMER  v.  GENDRON.   (No.  8,191.)   (Su- 

?reme  Court  of  Ohio.  June  7,  1904.)  Error  to 
!ircuit  Court,  Lucas  County.  O.  S.  Brumback 
and  C.  A.  Thatcher,  for  i>laintiff  in  error.  Smith 
&  Baker,  for  defendant  in  error. 
PER  CURIAM.  Former  judgment  adhered  to. 
DAVIS,  CREW,  and  SUMMERS,  JJ^  con- 
cur. SPEiAR,  O.  J.,  and  SHAUCK  and  PRICE, 
JJ.,  dissenL 


REINHARD  r.  RECTOR.  (No.  8.071.)  (Su- 
preme Court  of  Ohio.  March  22,  1904.)  Error 
to  Circuit  Court,  Franklin  County.  Abernathy 
&  Folsom  and  J.  E.  Sater,  for  plaintiff  in  error, 
Pugh  &  Pugh,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur.  SUMMERS, 
J.,  not  Bitting. 


RICE  V.  JAKUBOVSKY.  (No.  8,177.)  (Su- 
preme Court  of  Ohio.  April  5,  1904.)  Error  to 
Circuit  Conrt,  Cuyahoga  County.  James  F. 
Wilson,  for  plaintiff  in  error.  J.  W.  Sykora,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  affirmed. 

DAVIS.  SHAUCK,  PRICE,  and  SUMMERS^ 
JJ.,  concur. 
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greme  Court  of  Ohio.    May  3,  1904.)    Krror  to 
lircuit  Court,  Van  Wert  County.   H.  C.  Glenn, 
for  plaintiff  in  error.   H.  6.  Richie,  for  defend- 
ant in  error. 
PER  CURIAM.  Judgment  affirmed. 
DAVIS,  PRICE,  and  SUMMERS,  JJ.,  con- 
cur. 


ROBERTSON  t.  BANK  OF  PIQUA.  (No. 
8,322.)  (Supreme  Court  of  Ohio.  April  6, 
19040  Error  to  Circuit  Court,  Miami  (Jonnty. 
A.  W.  De  Weeee  and  A.  P.  Broomhall,  for  plain- 
tiff in  error.  Long  &  Kvle  and  McMahon  & 
McMahon,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  0.  J.,  and  SHAUCK  and  GREIW, 
JJ.,  concur. 


SAUNDERS  et  al.  v.  STATE.  (No,  8,178.) 
(Supreme  Court  of  Ohio.  April  5,  1904.)  Er- 
ror to  Circuit  Court,  Gallia  County.  R.  M. 
Switzer  and  E.  D.  Davis,  for  plaintiffs  in  «r- 
ror.  J.  H.  Thomas,  Pros.  Atty.,  and  J.  M. 
Sheets,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 

SCHRADIN  T.  8CHRADIN.  (No.  8,844.) 
(Supreme  Court  of  Ohio.  May  10,  1904.)  Er- 
ror to  Circuit  Court,  Hamilton  County.  Jerome 
D.  Oeed,  for  plaintiff  in  error.  Louis  O.  Hum- 
mel, for  defendant*  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK. 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


SHANLEY  v.  E8PX  et  al.  (No.  8.414.)  (Sa- 
preme  Court  of  Ohio.  March  22,  1904.)  Er- 
ror to  Circuit  Court,  Champaign  County.  West 
&  West  and  Waite  &  Deaton,  for  plaintiff  in 
error.  P.  A.  Zimmer,  T.  J.  Frank,  and  J.  W. 
Flaugher,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK,  and 
CREW,  JJ.,  concur.  SUMMERS,  J.,  not  sit- 
ting. 


SHAW  T.  GINN  et  al.  (No.  8,862.)  (Su- 
preme Court  of  Ohio.  March  8,  1904.)  Error 
to  Circuit  Court,  Cuyahoga  County.  Walter  O. 
Ong.  for  plaintiff  in  error.  Ford,  Snyder,  Hen- 
ry &  McGraw,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


SHELBY  COUNTY  COM'RS  et  al.  t. 
GROSS  et  al.  (No.  8,303.)  (Supreme  Court 
of  Ohio.  March  1,  1904.)  Error  to  Circuit 
Court,  Shelby  County.  Goeke  &  Hoskins,  H. 
W.  Robinson,  and  J.  D.  Barnes,  for  plaintiffs 
In  error.  Samuel  H.  West,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur.  SUMMERS, 
J.,  not  sitting. 


SHEROK  T.  KNAPP.  (No.  8,828.)  (So- 
preme  Court  of  Ohio.  April  20,  1904.)  Error 
to   Circuit  Court,    Sandusky   County.     Jesse 


V  icKery  ana  Kicoaros  &  ueonw,  lor  deiendant 
in  error. 
PER  CURIAM.     Judgment  affirmed. 

DAVIS,  PRICE,  and  SUMMERS.  JJ..  con- 
cur. 


SHIELDS  ▼.  GIBSON.     (No.  8.397.)     (So- 

greme  Court  of  Ohio.  Feb.  16,  1904.)  Error 
)  Circuit  Court,  Hamilton  County.  Richards, 
Baer  &  Richards  and  W.  M.  Ampt,  for  plain- 
tiff in  error.  Ampt,  Ireton,  Collins  &  Schoenle^ 
for  defendant  in  error. 
PER  CURIAM.  Judgment  affirmed. 
DAVIS,  SHAUCK,  PRICE,  and  CREW.  JJ, 
concur. 


SIBSON  y.  WILLIAMS  et  al.  (No.  ^402.) 
(Supreme  Court  of  Ohio.  June  21,  1901)  Er- 
ror to  Circuit  Court,  Trumbull  (bounty.  E.  EL 
Roberts  and  R.  Sibson,  for  plaintiff  in  error. 
Johnston  &  Calvin,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

8PHAR,  C.  J.,  and  SHAUCK,  PRICE,  and 
SUMMERS,  JJ.,  concur. 


SLACK  T.  SMITH  et  al.  (No.  8,421.)  (Sn- 
preme  Court  of  Ohio.  June  7,  1904.)  Ehror 
to  Circuit  Court,  Hancock  County.  H.  F.  Bur- 
ket  and  Brewer,  (}ook  &  McGowan,  for  plain- 
tiff in  error.  Blackford  &  Blackford,  for  de> 
fendants  in  error. 

PER  CURIAM.  Judgment  reversed,  and 
cause  remanded.  Grounds  stated  in  journal  en- 
try. 

SPEAR,  C.  J.,  and  SHAUCK.  PRICE. 
CREW,  and  SUMMERS,  JJ.,  concur. 


SOUTHARD  et  al.  ▼.  STONE.  (No.  8,221) 
(Supreme  Court  of  Ohio.  April  12,  1904.)  Er- 
ror to  Circuit  Court,  Darke  County.  G.  W. 
Porter,  S.  V.  Hartman,  and  J.  G.  O'Donnell, 
for  plaintiffs  in  error.  Shockney  &  Shockney 
and  Teegarden  &  Harrison,  for  defendant  in  er- 
ror. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  O.  J^  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur.  SUBOIEBSk 
J.,  not  sitting. 


STALKER  V.  STALKER.  (No.  8.226.)  (Su- 
preme Court  of  Ohio.  April  12,  1904.)  Error 
to  Circuit  Court,  Lucas  County.  Hamilton  & 
Kirby  and  H.  Van  Campen,  Jr.,  for  plaintiff  io 
error.  Marshall  &  Fraser,  for  defendants  in  ei^ 
ror. 

PER  CURIAM.     Jndgment  affirmed. 

SPEAR,  O.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


STATE  T.  BERBERICH.  (No.  8,059.)  (Su- 
preme Court  of  Ohio.  March  22  1904.)  ESi- 
ceptions  from  C!ourt  of  Ck>mmon  Pleas,  Hamil- 
ton County.  O.  J.  Renner,  for  the  State.  B. 
M.  Ballard,  for  defendant. 

PER  CURIAM.  Exceptions  sustained,  on  au- 
thority of  State  V.  Ehinger,  67  Ohio  St  51,  65 
N.  E.  148,  and  State  v.  Arata,  69  Ohio  St.  211, 
68  N.  E.  1046.  The  sum  of  125  is  allowed  as 
a  fee  to  Edward  M.  Ballard,  Esq.,  appointed  to 
argue  against  the  exceptions,  to  be  paid  from 
the  treasury  of  Hamilton  county. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK. 
PRICE,  CREW,  and  SUMMERS,  JJ..  concur. 


STATH  T.  BORGBR.  (No.  8,854.)  (Su- 
preme Court  of  Ohio.  June  14,  1904J  Error 
to  Circuit  Court,  Franklin  County.  W.  H.  El- 
lis, Atty.  Gen.,  and  S.  W.  Bennett,  for  the 
State.  F.  A.  Davia  and  G.  B.  Okey,  for  de- 
fendant in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  O.  J.,  and  SHACCK,  .PRICE,  and 
CREW,  JJ^  concur.  SUMMERS,  J,  not  ail^ 
ting. 


STATE  V.  BROOKMAN.  (No.  8,081.)  iSu- 
preme  Court  of  Ohio.  March  1,  1904.)  Error 
from  Court  of  Common  Pleas,  Columbiana 
County.  ■  Exceptions  by  prosecuting  attorned 
of   Columbiana    County.     J.   H.    Brookes,   for 

{ilaintiff  in  error.    Billingdey,  Taylor  &  Clark, 
or  defendant  in  error.  ' 

PER  CURIAM.  Exceptions  overruled,  on  au- 
thority of  Railway  Co.  v.  Schaffer,  65  Ohio  St 
4li  «2  N.  E.  1036,  87  Am.  St.  Rep.  628 :  an4 
of  CleTeland  t.  Construction  Co..  67  Ohio  St. 
197,  65  N.  B.  885,  59  L.  R.  A.  775,  93  Am.  St 
Rep.  «70. 

SPEAR,  C.  J.,  and  DAVIS,  BHAUCE, 
CREW,  aad  SUMMERS.  JJ..  concur. 


STATB  T.  CLEVELAND.  ETC.,  RT.  CO. 
Afo.  8,294.)  (Supreme  Court  of  Ohio.  Jan« 
14,  1904.)  Error  to  Circuit  Court,  Franklin 
County.  J.  M.  Sheets,  Atty.  Gen.,  and  S.  W. 
Bennett,  for  tha  State.  J.  T.  Dye' and  W.  O. 
Baylfaa,  for  defendant  in  error. 

PER  CURIAM.     Judgment  afflraiM. 

DAVIS,  SHAUCK,  PRICE,  and  CREW.  JJ, 
concur.     SUMMERS,  J.,  not  sitting. 


STATB  V.  GREEN.  (No.  8.800)  (Supreme 
Court  of  Ohio.  May  10,  1904i  Error  to  Ciiv 
cuit  Court,  Erie  County.     R.  H.  Williams,  for 

flafntiff  in  error.     Sherman  Culp  and-H.  Xi. 
'eeke,  for  defendant  in  error. 
PER  CURIAM.    Jadgment  affirmed. 
DAVIS.     SHAUCK,    PRICE,    and     SUM- 
MERS, JJ.,  concur. 


8TATH  V.  PT7RTIL.  (No.  8,101.)  (Sopreme 
Court  of  Ohio.  April  26.  1904.)  ExceptioiM 
from  Court  of  Common  Pleas,  Lucas  Countji. 
W.  O.  Ulery  and  J.  S.  Martin,  for  the  Statei 
Hamilton  &  Kirby,  for  defendant  i 

PER  CURIAM.  Exceptions  sustained,' on -au- 
tbority  of  Huling  t.  State.  17  Ohio  St  583. 

SPEAR,  C.  J.,  and  SHAUiCK,  PRICE.  And 
CREW.  JJ.,  concur. 

STATB  T.  SICKING.  (N».  «,OeO.)  (Su- 
preme OJbrt  of  Ohio.  March  22,  1901)  B»- 
ceptions  from  Court  of  Common  Pleas,  Hamll- 
tbn  County.  O.  J.  Renner,  for  the  State,  B. 
M.  Ballard,  for  defendant 

PER  CURIAM.-  Exceptions  sustained,  on  au- 
thority of  State  V.  Ehinger,  67  Ohio  St  51.  65 
N.  B.  148.  and  State  v.  Arata,  60  Ohio  St  211, 
68  N.  E.  1046.  The  sum  of  $25  is  allowed  as 
a  fee  to  Edward  M.  Ball.ird,  Esq.,  appointed  to 
argue  against  the  exceptions,  to  be  paid  from 
^  treasury  of  Hamilton  cdunty. 

SPBAR.  C.  J.,  and  DAVIS,  SHAUCK. 
-PRICB,  CREW,  and  SUMMERS,  JJ.,  concur. 

STATB  T.  SOUTHERN  OHIO  TRACTION 
CO.  (No.  8,229.)  (Sopremd  Court  of  Ohio. 
V«tw.  16.  1904.)  Error  to  Circuit  Court  Mont- 
gomery County.    J.  M.  Sheets,  Atty.  Gte^..  O. 


a.,  .lones,  Asst  atty.  uen.,  a,  w.  isennett  ana 
Craighead  &  Craighead,  for  the  State.  McMa- 
hon  &  McMahou  and  W.  C.  Sheppard,  for  de- 
fendant in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK,  PRICB,  and 
CREW,  JJ.,  concur. 


STATE  ex  rel.  CRAPO  t.  PARKER.  (No, 
8,656.)  (Supreme  Court  of  Ohio.  June  21, 
1904J  Error  to  Circuit  Court,  Lucas  County, 
a  F.  Watts.  H.  A.  Merrill,  and  W.  H.  A. 
Read,  for  plaintiff  in  error.  W.  O.  Ulery  and 
J.  S.  Martin,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 
■  SPBAR,    C.    J.,    and    DAVIS,    SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


STATE  ez  rel.  TAYLOR,  Pros.  Atty.,  t. 
ROCKWELL  et  at.  (No,  8,781.)  Supreme 
Court  of  Ohio.  March  15,  1904.)  Error  to 
Circuit  Court,  Ashtabula  County.  C.  L.  Tay- 
lor, Proe.  Att7.,  Herbert  Williams,  and  W.  M. 
Ampt,  for  plaintiff  in  error.  R.  W.  Calvin, 
C.  L.  Taylor,  Ampt,  Ireton,  Collins  &  Schoenlej 
J.  M.  Sheets,  and  James.  M.  &  Walter  F. 
%own,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


STATB  ex  rel.  WILSON  v.  GIBSON  et  aL 
(No.  8,737.)  (Supreme  Court  of  Ohio.  Feb. 
ie,  1904.)  Error  to  Superior  Court  of  Clncin-i 
nati.  Ampt  Ireton,  OoDins  &  Schoenle,  Co. 
Sols.,  for  plaintiff  m  error.  Fretnk  F.  Dins- 
mOre,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS.  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ.,  concur! 


8TEAOALL  v.  DANIELS.  (No.  8,845.) 
(Supremo  Court  of  Ohio.  May  S,  1004.)  Error 
to  Circuit  Court,  Pike  County.  N.  J.  Dever, 
for  plaintiff  in  error.  Eylar  &  Douglas,  for 
defendant  in  error, 

PER  CURIAM.   Judgment  Affirmed. 

DAVIS.  PRICB,  and  SUMMBRS,  JJ.,  conk 


'  TEASEL  et  al.  v.  WEST  HURON  SPORT- 
ING CLUB.  (No.  8,4090  (Supreme  Court  of 
Ohio.  June  7,  1904.)  Error  to  Circuit  Court 
Erie  County.  J.  F.  McCmtal  and  G.  A.  True, 
for  plaintin's  in  error.  Bang  &  Guerin  Aitd  M. 
Kelly,  for  defendant  in  error. 
PER  CURIAM.  Judgment  affirmed, 
DAVIS,  PRICB,  and  CREW,  JJ.,  concur. 


THOMAS  V.  McCLURE-  &  ^MVSER  et  al. 
(No.  8,054.)  (Supreme  Court  of  Ohio.  March 
22,  1904.)  Error  to  Circuit  Court,  Wayne 
County.  O.  W.  Aldrich,  John  Moore,  ^nd  A. 
J.  Thomasr  for  plaintiff  in  error.  McClure  & 
Smyser,  for  defendants  in  error. 
PER  CURIAM.  Judgment  affirmed.  ' 
SPEAR,  C.  J.,  and  DAVTS.  SHAUCK, 
PRICE,  CRBW,  and  SUMMERS,  JJ.,  concur. 


XOUmX)  RT.  &  TERMINAL  00.  r.  9ATES 
et  aL  (No.  8,0640  (S^p^eme  Court  of  (>hio. 
Feb.  23,  1004.)  Error  to  Circuit  Court  Wood 
County.    King  &  Tracy,  Baldwin  &  Harting- 
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ton,  uid  J.  O.  Troap,  for  plaintiff  in  error. 
B.  A.  Hayes,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  G.  J.,  and  CREW  and  SUMMERS, 
JJm  concur. 


TRAVELERS*  INS.  CO.  OF  HARTFORD, 
CONN.,  T.  BRIGHT.  (No.  8,360^  (Supreme 
Court  of  Ohio.  May  24,  1904.)  Error  to  Clf 
cnit  Court,  Lucas  County.  Doyle  &  Lewis  and 
J.  W.  Scliaufelberger,  for  plaintiS  in  error. 
A.  L.  Smitli,  D.  L.  Beall,  and  O,  B.  Longwell, 
for  defendant  in  error. 

PBR  CURIAM.    Judgment  affirmed. 

DAVKL  SHAUCK,  PRICE,  CREW,  and 
SUMMESS,  JJ.,  concur.  SPEAR,  0.  J.,  not 
■itting. 


TRUSTEES  OP  WILLLAM8BURO  TP,  T. 
STATE  ex  rel.  MURPHY.  (No.  8,567^)  (Su- 
weme  Court  of  Ohio.  June  7,  1904.)  Error  to 
Olrcait  Court,  Clermont  Conn^.  J.  S.  Dayid- 
■on  and  H.  L.  Britton,  for  plaintiff  In  error. 
O.  W.  HuUck,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUOK, 
PRICE,  GREW,  and  SUMMER)^  JJ.,  concnr. 


UNOAPHER  et  aL  ▼.  UNCAPHER  et  al. 
(No.  8,407.)  (Supreme  Court  of  Ohio.  Jane 
21,  1904.)  Error  to  Circuit  Court,  Marion 
County.  J.  F.  McNeal  &.  Sons,  for  plaintiffs 
In  wror.  Scofield,  Durfee  &  Scofield  and  &ia- 
dnger  &  Outbery,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUOK, 
PRICE,  and  SUMMERS,  JJ..  concnr. 


VAN  DB  BOB,  HAGER  &  CO.  et  aL  T. 
KUNDTZ.  (No.  8,3330  (Supreme  Court  of 
Ohio.  May  3,  1904.)  Error  to  Circuit  Court 
Cnyahoga  Coon^.  Smitli  &  Taft,  for  plain- 
tiffs in  error.  H.  O.  Scbaibly,  for  defendant 
In  error. 

PBR  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK  and  CREW, 
JJ.,  concur. 


VILLAGE  OF  DOYLBSTOWN  et  al.  ▼. 
CAMERON  et  al.  (No.  8,512.)'  (Siiprane 
0>urt  of  Obio.  April  19,  1904.)  £>ror  to  Cir- 
cuit Court,  Wayne  County.  F.  Taggart,  J.  B. 
Meech,  and  Booth,  Keating  &  Peters,  for  plain- 
tiffs in  error.  M.  L.  Smyser,  for  defendants  in 
error. 

PER  (7URIAM.    Judgment  affirmed. 

and  SHAUCK  and  SUM- 
concur. 


SPEAR.   C.  J.. 
MBRS,  JJ.,  concv 


VILLAGE  OF  HURON  v.  BARTZEN.  (No. 
8,120.)  (Supreme  Ourt  of  Ohio.  April  S, 
1904.)  Error  to  Circuit  Court,  Brie  (Jounty. 
J.  F.  McCrystal  and  John  Ray,  for  plaintiff  in 
error.  Kelly  &  Merrili  and  L.  H.  Goodwin,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAU<3K, 
PBICBk  CREW,  and  SUMMERS,  JJ.,  concur. 


TtliLAGB  OF  NORWOOD  et  al.  r.  BUNDY. 

Jo.  8,424.)    (Supreme  Court  of  Ohio.    June  80, 

904.)    Error  to  CSrcuit  Court,  Hamilton  Conn- 

T.    wm.  R.  Collins  and  OUrer  O.  Bailey,  dtr 
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Sol.,  for  plaintiff  in  error.  Clifford  Woods  and 
David  Daris,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  PRICE  and  CREW.  JJ.. 
concur. 


VILLAGE  OF  NORWOOD  et  al.  r.  FRID- 
MAN.  (No.  8,3310  (Supreme  Court  of  Ohio. 
March  1,  1904.)"  Error  to  Circuit  CJourt,  Ham- 
ilton County.  W.  R.  Collins  and  Ampt,  Ireton 
&  Collins,  for  plaintiffs  in  error.  Dempsey  & 
Fridman,  for  defendant  in  error. 

PER  CnjRIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS.  SHAUCK, 
CBSiVf,  and  SUMMERS,  JJ.,  concur. 


WADH  T.  STATE.  (No.  .8,721.)  (Suprema 
Court  of  Obio.  April  5.  1904.)  Error  to  Cir- 
cuit Court,  Lucas  Coun^.  Whitlock  &  Iililroy. 
for  plaintiff  in  error.  W.  G.  Ulery  and  J.  8. 
Martin,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  a  J.,  and  SHAUCK  and  PB.1CB, 
JJ.,  concur. 


WADB  T.  STATB.  (No.  8,724.)  (Suprenw 
Court  of  Ohio.  Amril  6,  1904.)  Error  to  Cir- 
cuit (Toort,  Lucas  County.  Whitlock  &  Milroy, 
for  plaintiff  in  error.  W.  G.  Ulery  and  J.  8. 
Martin,  for  the  State. 

PBR  CURIAM.    Judgment  affirmed. 

SPEAR,  a  J.,  and  SHAUCK  and  PBICB, 
J  J.,  concur. 


WADSWORTH  y.  CLEVELAND  ELEX> 
TRIC  RY.  CO.  (No.  8.537.)  (Supreme  Court 
of  Ohio.  March  1,  1904.)  Error  to  Circuit 
Court,  Cuyahoga  County.  W.  H.  Boyd,  J.  W. 
Taylor,  and  T.  H.  Garry,  for  plaintiff  in  error. 
Squire,  Sander*  &  Dempaey,  for  defendant  in 
error. 

PBR  CURIAM.    Judgment  affirmed. 

DAVIS.  SHAUCK,  PRICE.  CREW,  and 
SUMMERS,  JJ.,  concnr. 


WALKER  v.  PABST  BRBWING  CO,  (No. 
8,850.)  (Supreme  Court  of  Ohio.  May  17, 
1904.)  Error  to  Circuit  Court,  Hamilton  Coun- 
ty. E.  N.  &  B.  D.  Huggius,  for  plaintiff  in  ex^ 
ror.    Cohen  &  Mack,  for  defendant  in  error. 

PBR  CURIAM.    Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICE,  CREW,  and 
SUMMERS,  JJ.,  OHicur. 


WATKINS  r.  KITTRBDGB.  (No.  8,401.) 
(Supreme  Court  of  Ohio.  June  21,  1904.)_  Er- 
ror to  Circuit  Court,  Hamilton  Ck>unty.  W.  J. 
Davidson,  for  plaintiJE  in  error.  D.  V.  Sutphin. 
for  defendant  in  error. 

PBR  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK. 
PRICE,  and  SUMMERS.  JJ..  concur. 


WERNER  ▼.  CITY  OF  CINCINNATL 
(No.  8,117.)  (Supreme  Court  of  Ohio.  April  S. 
1904.)  Error  to  Circuit  Court,  Hamilton  Goon- 
br.  Galvin  &  Bauer,  for  plaintiff  in  error.  C 
J.  Hunt  and  J.  V.  Campbell,  for  defendant  in 
error. 

PBR  CURIABI.    Judgment  affirmed. 

SPEAR.  C.  J.,  and  DAVIS,  SHAtTOK. 
PRICE,  ORBW,  and  SUMMERS,  JJ.,  concur. 
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WHEELING  &  li.  B.  H.  OO.  t.  SUHR- 
WIAR.  (No.  8,509.)  (Supreme  Ckjurt  of  Ohio. 
March  1,  1904.)  Error  to  Circuit  Court,  Lucas 
County.  8qair«,  Sanders  &  Dempsey  and  C. 
A.  Seiders,  for  plaintiff  in  error.  S«ney  & 
Johnson,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  O.  J.,  and  DAVIS,  SHAUOK, 
PRICE,  GREW,  and  SUMMERS,  JJ.,  concur. 


WmSTLBR  T.  COWAN  et  al.  (No.  8,412.) 
(Supreme  Court  of  Ohio.  June  80,  1904.y  Er- 
ror to  Circuit  Court,  Richland  County.  Doug- 
las &  Mengert  and  Vivan  Abernethy,  for  plain- 
tiff in  error.  Cnmmlngs,  McBride  &  Wolfe,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUOK, 
PRICE,  and  SUMMERS.  JJ.,  concur. 


WILLIAMS  et  al.  t.  JONES  et  al.  (No. 
8,200.)  (Supreme  Court  of  Ohio.  April  5, 
1904.)  Error  to  Circuit  Court,  Jackson  Coun- 
ty. B.  C.  Powell  and  L.  T.  Williams,  for  plain- 
tiffs in  error.  S.  E.  White  and  J.  M.  McOilli- 
vray,  for  defendants  in  error. 

PER  CURIAM.  Judgment  reversed,  and 
Judgment  for  plaintiff  in  enrar. 

SPEAR,  a  J.,  and  DAVIS,  SHAUCE, 
PRICB,  CREW,  and  SUMMERS,  JJ.,  concur. 


WOODROW  T.  BARTLBS  &  CO.  (No. 
8,868.)  (Supreme  Court  of  Ohio.  April  12, 
1904J    Error  to  Circuit  Court,  Jackson  Coun- 

^.   McOhee  &  Willis  and  Hogan,  McFarland 
Sparks,  for  plaintiff  in  error.    R.  H.  Jones, 
J.  M.  McOillivray,  and  R.  L.  Orimea,  for  de- 
fendant in  error. 
PER  CURIAM.   Judgment  affirmed. 
SPEAR,   C.   J.,   and  DAVIS,  PRICB  and 
CREW,  JJ.,  concur. 


WULFBKOETTBR  t.  KOBHNKBN.  (No. 
8.398.)  (Supreme  Court  of  Ohio.  June  7, 
Imi.)   Error  to  Circuit  Cktnrt,  Hamilton  Coun- 


0.  W.  Kuhn,  for  defendant  in  error. 

PER  CURIAM.  Judgment  vacated  and  cauM 
remanded.    Grounds  stated  in  journal  entry. 

SPEAR,  C.  J.,  and  DAVIS.  PRICE,  and 
CREW,  JJ.,  concur. 


YOUNG  V.  SPRINGFIELD  PUB.  OO.  (Now 
8,827.)  (Supreme  Court  of  Ohio.  May  8, 
19040  Error  to  Circuit  Court,  Clark  County. 
D.  F.  ReinoehL  for  plaintiff  in  error.  Hagan 
&  Eunkle  and  Bowman  &  Bowman,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK  and  GREW. 
JJ.,  concur. 


YOUNG  et  al.  v.  VAN  TUYL.  (No.  8,0ia) 
(Supreme  Court  of  Ohio.  March  8,  1904.)  Er- 
ror to  Circuit  Court,  Lucas  County.  Doyle  & 
Lewis  and  B.  F.  Brough,  for  plaintifEs  in  error. 
G.  E.  Longwell,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  PRICE,  and 
SUMMERS,  JJ.,  concur. 


ZANESVILLE    COAL    CO.    v.    SOWERS. 

(No.  8,084.)  (Supreme  Court  of  Ohio.  March 
22,  1904.)  Error  to  Circuit  Court,  Perry  Coun- 
ty. Donahue  &  Spencer  and  T.  D.  Price,  for 
plaintiff  in  error.  J.  T.  Pyle,  H.  D.  Cochran, 
and  L.  A.  Tussing,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUOK, 
PRICE,  CREW,  and  SUMMERS,  JJ..  concur. 

ZARTMAN  &  WILLIS  et  al.  v.  DORBMUS. 
(No.  8,377.)  (Supreme  Court  of  Ohio.  April  5, 
1904J_  Error  to  Circuit  Court,  Franklin  Conn- 
^.  W.  T.  McClnre.  Crum,  Ravmnnd  &  Hedces, 
J.  O.  Nicholson,  and  Arnold,  Morton  &  McCoy, 
for  plaintiffs  in  error.  L.  L.  Rankin  and  F.  0. 
Rector,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  0.  J.,  and  SHAUCK  and  ORBW. 
JJ.,  concur. 
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